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COURTS  BEFORTED  DURING  TEE  PERIOD  COVERED  BT  THIS  VOLDUE. 


ABIZONA— Supreme  Court. 

KDWARD  KENT,  Chibp  Jdstio& 

USOCIATB  JC3TICB3. 

VLBTCHER  M.  DOAN.  RICHARD  B.  SLOAH. 

aSORGE  R.  DA  Via  ' 


OAIilFORNIA — Supreme  Court. 

WnxIAH  H.  BRATTY,  Cbibt  Jvmom. 

JLB80CIA.TB  mSTtCBC. 

THOMAS  B.  HcFAHLAND.        JACKSON  TEMPLE. 

RALPH  C.  HARRISON.  V.  W.  HBN8HAW. 

C  H.  aAROUITB.  WALTER  VAN  DYKA 


Supreme  Court  Commissioners. 

JOHN  HAYNRS.  WHEATON  A  QRAT. 

V.  P.  CHIPSfAN.  J.  A  COOPEEL 

GBOROB  H.  SMITH. 


COLORADO — Supreme  Court. 

JOHN  CAMPBELL,  CHtsr  Jobtic*. 

AHOOIATB  JUaTIOBS. 

WILLIAM  H.  OABBERT.  ROBERT  W.  STEEL& 


Court  of  Appeals. 


ADAIR  WILSON,  Prxsidbiit. 
CHARLES  L  THOMSON.  JULIUS  a  QUNTER, 


RALPH  P.  QUARLES,  Chief  Justici. 

JUSTICES. 

ISAAC  N.  SULLIVAN.  CHARLES  O.  STOCEBLAOEB. 
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KANSAS— 8apremiB  Ooan. 


FBAMK.  I>OSTCEt,  Chibt  Jd811<& 

W.  A.  JOHNSTON.  ADRIAN  L.  GREENB. 

WILLIAM  K.  SMITH.  ABHAM  H.  BLLia^ 

EDWIN  W.  CUNNINGHAM.       JOHN  0.  POLLOCK, 
BOUSSEAU  A.  BUBCH.* 

UONTANA— Supreme  Court. 

*    THEO.  BRAKTLY,  Cflisr  Jobtiob. 

A88O0IATB  JDBTI0B8. 

WIL  T.  PIGOTT.  GBOBaa  B.  UrLBUBN: 

NBVADA— Supreme  Court. 

W.  A.  UASSBT,  Chief  JtnTio& 

mociATH  juanou. 
a  H.  BELENAF.  A.  L.  FITZaBBALD. 

NBW  MEXICO— Supreme  Court. 

WILLIAM  J.  MILLS,  Chikv  Jdstioie.  (MhDUt.) 

A8BOCIA.TI  JUSTIOU. 

JOHNaMoFUE.  (litDUt)  DANIEL  H.  HoUILLAy.  (SthDbb) 
F.W.  FABKEB.   (8<t  DUt)        B.  S.  BAEEB.  (ildDUt} 


OKLAHOMA— Supreme  Court. 

JOHN  B.  BUBVOBD,  Ohiv  Josthm 

JOHN  L.  MoATEE.*  BENJ.  P.  BUKWELL. 

CLINTON  P.  IRWIN.  FBANK  E.  OILLBTTB.* 

BAYARD  T.  HAINEB.  J.  L.  PANCOAST.* 

JAMES  K.  BBADCHAMF.* 


OBEGON — Supreme  Court. 

BOBEBT  S.  BEAN,  Ceivw  Jdstiob.* 
FBANK  A.  MOOBB,  Ceiir  Jonna&' 

AMOOUra  JUBTIOn. 

FBANK  A.  ]K>OBB.T  CHABLBB  B.  WOLVEBTON. 

BOBEBT  S.  BEAN.* 


»  Died  Beptember  2S,  IMO. 

■AppolDted  to  fill  Tacwicr  of  Abnin  H.  Bllli,  de- 
■  Reiisned. 

•AWlntfld  to  ittecMd  Jndf*  HoAtM,  lUr  U,  UOL 


•Appolot«d  to  All  orlflsBl  TACUier  Ifoj  II,  INK 

•  Term  expin&  Julr  7,  IMS. 

T  Becune  ChleC  JniUca  Jul7  T.  UOL 

■  Re-electAd  July  7,  UOL 
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TTTAH — Supreme  Ooort 

JAUES  A.  IIINBR,  Chiu  Jitstho. 

ASaOOUTB  ^DSTIOBS. 

BOBSRT  H.  BABKIN.  OEOROE  W.  BABTCK 

WABHZNOTON— Snpreme  Oonrt. 

JAMES  B.  RBAVIS,  Chi»  Jdstzob. 

ASKXUAU  TOSTICKS. 


T.  J.  AKDBR3. 

KAR£  A.  FULLERTON. 

WILLIAM  H.  WHITE. 


WALLACE  UOmiT. 
R.  O.  DUNBAR. 
H.  £.  HAD  LEY. 


WYOMINQ — Supreme  Oonrt. 

CHARLES  H.  POTIIER.  Chief  Jdbtiok 
Associ^n  jubtiou. 
SAinTBL  T.  CORN.  JSSBB  KNiaHT. 
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OBNEBAIi  BUIiES  OF  THE  SUPREME  COURT  OF  WASHINGh 

TOH.»  ■ 


Adopted  July  16,  190L 


Bnle  I.  OOUBT  RECORDS  AND  BOOKS. 

The  clerk  of  the  supreme  court  shall  keep 
the  following  books  and  records: 

1.  Journal. 

2.  Record  of  opinions. 

3.  Appearance  docket.  , 

4.  Motion  docket. 

B.  ExecuUon  docket 
fl.  Fee  book. 

7.  General  index  of  caaes. 

8.  In  addition  to  the  foregoing,  the  said 
clerk  shall  keep  books  fn  which  shall  be 
stated  proper  accounts  of  all  moneys  re- 
ceived and  disbursed. 

Rule  II.  DOOKET  FEES. 

The  clerk  of  the  supreme  court  will  not 
ale  any  transcript  until  the  appellant  shall 
have  deposited  with  blm  the  sum  of  ten  dol- 
lars as  an  advance  docket  fee,  and  he  will 
not  file  any  paper  In  any  original  motion, 
application  or  proceeding  until  the  moving 
party  shall  have  deposited  a  like  sum  for 
tbe  same  purpose. 

RnlQ  III.  TRANSCRIPTS. 

1.  Every  transcript  shall  be  plainly  written 
or  printed  on  paper  of  good  quality,  of  the 
size  of  l^al  cap,  and  be  free  from  inter- 
UneationB  and  erasm'es,  and  be  duly  paged 
and  prefixed  with  an  alphabetical  Index  to 
Its  contents,  specifying  the  page  of  each 
sei^arate  paper,  order  or  proceeding,  and  of 
tbe  testimony  of  each  witness,  and  have  at 
least  one  blank  fly  leaf:  provided,  the  state- 
ment of  facts  and  bill  of  exceptions  must 
In  every  case  be  printed  or  typevrritten, 
and  when  typewritten  none  other  Hum  the 
ribbon  copy  shall  be  used. 

2.  Every  transcript  ctmsisUng  of  more 
than  fifty  leaves  shall  be  bound  under  tbe 
direction  of  the  dork  ct  the  supreme  court 
at  the  expense  of  the  appellant,  and  the  cost 
of  binding  be  taxed  in  the  cause  as  other 
disbursements. 

Rule  IV.  TRANSCRIPTS-OMISSIONS. 

If  any  pap»  or  part  of  the  record  directed 
to  be  salt  np  baa  been  omitted  from  the 


1  As  M-iKlnally  adc^ted,  see  40  Pac.  ix. 
60  P. 


transcript  in  any  case,  anch  omiaslon  may 
be  supped  at  any  time  befrae  the  cause 
Is  assigned  for  hearing  by  any  party,  with- 
out leave,  by  filing  a  jnoperly  certified  tran- 
script of  such  paper  or  part  of  the  record 
with  the  clerk  of  the  snprane  court,  and  at 
the  same  time  giving  the  opposite  party  no- 
tice thereof. 

Rule  V.  CLERK'S  CERTIFICATE. 

1.  Transcripts  must  be  certified  by  the 
clerk  of  the  superior  court  in  substantially 
the  following  form: 


County,  sa. 
euperior  court,  do 


State  of  WashingtOD,  - 

1,  ,  clerk  of  the 

hereby  certify  tliat  the  foregoing  is  a  full,  true 
and  correct  transcript  of  so  much  of  the  record 
and  fiica  !n  the  above  entitled  cause  as  I  bave 
been  directed  by  the  appellant  to  transmit  to 
the  supreme  court 

In  testimony  whefeof,  I  have  hereunto  set 
my  band  and  the  seal  of  said  superior 
court  this  day  of  ,  16Q-. 

[Seal.]   ,  Clerk, 

By  ,  Deputy. 

2.  Supplemental  records  shall  be  certified 
by  tbe  clerk  of  the  superior  court  substantial- 
ly In  the  same  mauDi>r. 

Rule  VI.  TAKING  PAPERS  FROM 
CLERK'S  OFFICE. 

No  paper  filed  with  the  cleric  of  the  su- 
preme court  shall  be  taken  from  the  court 
room  or  clerk's  office  ecc^t  by  pennlsslon 
of  the  court  or  one  of  the  Justices,  and  when 
so  taken  a  receipt  in  writing  therefor  must 
be  left  with  the  cleric.  Permission  to  take 
papers  will  not  be  granted  except  to  a  party, 
or  his  attorney,  who  shall  have  entered  an 
appearance  in  the  supreme  court  in  the 
cause  in  which  such  paper  is  filed. 

Rule  VII.  ADDITIONAL  AUTHORITIES. 

In  case  either  party,  after  filing  of  briefs, 
desires  to  submit  additional  authorities,  the 
same  shall  be  submitted  not  less  than  one 
day  prior  to  the  hearing  of  tbe  appeal.  Said 
authorities  so  submitted  shall  be  written  or 
printed,  and  nine  copies  thereof  shall  be 
filed  with  the  clerk  of  the  supreme  court, 
and  not  less  than  one  copy  served  upon  the 
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adrene  party.  In  citing  such  authorities 
partlM  shall  be  gorged  by  rule  VIIL 

Bnle  VIU.  CONTENTS  AND  BTTLB 
OP  BRIEFS. 

1.  Briefs  shall  be  printed  throughout  In 
plain,  clear  type,  and  shall  contain  a  clear 
statement  of  the  case  bo  far  aa  deemed  ma- 
terial by  the  party,  with  reference  t6  the 
pages  of  the  transcript  for  Terlflcatlon. 

2.  Each  error  relied  on  shall  be  deaily 
pointed  out. 

3.  In  citing  authorities,  the  names  and 
numbers  of  volumes  and  the  titles  of  cases 
must  be  clearly  set  out;  and  In  citing  text 
books  the  nurabo-  of  the  edition  must  Se 
specified. 

4.  Briefs  must  be  of  the  following  dimen- 
sions, to  wit:  8*4  inches  from  top  to  bot- 
tom; 6^  Inches  from  edge  to  edge,  inclusive 
of  the  margin,  which  must  be  1^  Inches 
at  the  top,  bottom  and  outer  edge  of  each 
printed  page.  The  title  of  the  cause  must 
he  on  the  front  cover  In  full. 

6.  In  all  equity  causes  and  actions  at  law 
tried  by  the  court  without  a  jury,  the  party  or 
parties  appealing  shall  print  In  their  brief  the 
findings  of  fact,  with  the  exceptions  thereto, 
on  which  any  question  Is  sought  to  be  raised 
by  them  on  the  appeal,  and  shall  also  print 
such  finding  as  they  requested  the  lower 
court  to  make,  which  were  refused,  with 
their  exception  to  such  refusal,  In  case  any 
error  or  contention  shall  be  based  thereon. 

Bule  IX.  ASSIGNMENT  OF  CAUSES. 

L  For  the  pnrpose  of  hearings  In  the  au- 
EKreine  coort,  causes  for  the  several  counties 
will  be  assigned  as  follows: 

1.  Thurston.  2.  Mason.  3.  Lewis.  4.  Che- 
halis.  5.  Pierce.  6.  King.  7.  Kitsap,  a 
Paelflc.  8.  Wahkiakum.  10.  Cowlits.  11. 
dark.  12.  Skamania.  18.  Snohomish.  14. 
Skagit  16.  Whatcom.  16.  Island.  17.  San 
Juan.  18.  Jefferson.  19.  Clallam.  20.  Klt- 
Utos.  21.  Yakima.  22.  Klickitat  28.  Che- 
Ian.  24.  Okanogan.  25.  Douglas.  26.  Adams. 
27.  Lincoln.  28.  Franklin.  29.  Walla  Walla. 
SO.  Columbia.  SI.  Asotin.  82.  Garfield.  33. 
Whitman.  &4.  Spokane.  85.  Stevens.  86. 
Ferry. 

2.  Exceptions  to  this  order  may  be  made 
when  public  interests  so  require. 

3.  Teh  days  before  the  beginning  of  each 
session  of  the  court  ttie  clerk  shall  assign 
for  hearing  In  the  order  named  in  subdivt- 
alon  1  of  this  rule,  all  causes  then  on  the 
docket  and  ready  for  hearing.  A  cause  on 
the  docket  of  the  comt  shall  be  deemed  ready 
for  hearing  when  It  a^ears  that  the  manii' 
script  is  on  file;  and— 

ta)  That  the  appdlant's  opening  brief,  the 
resp<mdent'6  brief,  and  the  appelUnt's  r^y 
brief  are  on  file; 

(b)  That  the  appellant's  brief  and  re- 
aptmdenf  s  brief  are  on  file^  and  the  lattef 


has  been  served  upon  the  appellant  for  a 
jwriod  of  ten  days  or  more; 

(c)  That  the  appellant's  brief  is  on  file, 
and  has  been  served  upon  the  respondent  for 
a  period  of  forty  days  or  more; 

(d)  That  the  appellant's  opening  brief  and 
the  respondent's  brief  are  on  file,  and  more 
than  twenty  days  will  ^pse  between  the 
time  of  service  of  the  respondent's  brief 
and  the  time  the  cause  Is  fixed  on  the  cal- 
endar for  hearing; 

(e)  That  the  appdlant's  brief  Is  on  file, 
and  all  parties  to  the  appeal  have  stipulated 
that  the  cause  may  be  assigned  for  hearing 
at  such  session. 

4.  Cases  ready  for  hearing  may  be  sub- 
mitted on  briefs  by  stipulation,  at  any  time, 
and  when  so  submitted,  shall  be  entitled  to 
aa  prompt  consideration  as  other  cases  then 
before  the  court 

1  Rule  X.  CALENDAR. 

As  soon  as  the  causes  shall  have  been 
assigned  for  a  regular  session  of  the  court, 
the  clerk  sliall  print  a  calendar  thereof,  and 
mall  a  copy  of  the  calradar  to  each  attoruej 
or  firm  having  any  cauae  thereon. 

Bnle  XI.  ABGUMBNTS. 

No  more  than  two  counsel  on  a  side  will 
be  heard  upon  the  argument  of  any  question, 
unless  the  court  shall  direct  othowlse;  pro- 
vided, that  each  pariy  who  has  appnred 
separately  and  by  different  connsd  In  the 
superior  court  shall.  If  he  so  desire^  be  heard 
through  his  own  counsel.  The  oonnsel  for 
the  appellant  iriiall  he  entitled  to  open  and 
close  the  argumrat  npon  the  merits  la  all 
cases.  In  argument  ot  motkms  and  aU  pre- 
liminary or  collateral  matters,  the  counsel 
for  the  party  having  the  afflrmatlTe  ot  the 
Issue  shall  open  and  close.  Arguments  up- 
on the  mo-its  shall  be  limited  to  one-half 
hour  npon  a  side,  and  all  other  arguments 
to  one-quarto:  of  an  hour  up(m  a  side,  un- 
less an  extendon  of  time  be  obtained  from  the 
court  btfore  the  argument  la  commenced. 

Bule  XII.  ERRORS  CONSIDERED. 

No  alleged  error  or  mistake  at  the  superior 
court  will  be  considered  by  the  supreme  court 
imless  the  same  be  clearly  pointed  out  In  the 
appellant's  brief:  provided,  that  the  objec- 
tion that  this  court  has  no  Jurisdiction  of  the 
appeal  may  be  taken  at  any  time, 

Bule  XIU.  RBHSARINOS. 

1.  Every  petition  fcn>  rehearli^  must  be  filed 
wlOiln  thh^  days  after  the  opinion  shall  liave 
been  madereA,  uid  no  more  tiun  one  petition 
for  a  rehearing  of  the  same  goestlon  shall  be 
filed:  provided,  that  the  court  may,  In  Its  dls- 
cretl<m,  allow  any  petitiiw  to  be  amended. 
The  filing  of  a  petition  for  rehearing  shall 
suspend  the  decision  of  the  court  until  a  rul- 
ing thereon. 
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9l  Om  tiiwiHlttea  copy  of  the  petitloa  for 
rdKaring,' filed  via  tbe  derk,  shall  be  nif- 
fldoit 

3.  When  a  dedsloa  la  rendered  upon  a  pe- 
titkn  for  rtiiearinK  the  cleife  aball  promptly 
notify  connsd  for  the  respective  parties. 

Bole  XIV.  COST  BILLS. 

1.  Hie  preTalUng  party  shall,  within  ten 
da;i  after  the  filing  of  the  opinion  In  a  case, 
file  with  the  clerk  a  cost  bill,  and  serve  upon 
the  adverse  party  a  copy  thereof.  If  any  ad- 
Tose  party  objects  to  any  Item  or  items  there- 
of, he  shall  s^rve  upon  the  prevailing  party 
ezceptfons  to  such  cost  blU,  together  with 
affldavlts  In  sopport  of  hie  exceptions,  if  de- 
sired, and  file  the  original,  with  proof  of  serv- 
ice, with  the  clerk  of  the  court  within  ten 
days  after  service  of  the  cost  bill  upon  him. 
Whereupon  the  cl»k  shall  tax  the  costs  to 
which  the  prevailing  party  Is  entitled,  and 
shall  notify  the  imrtiea  of  such  taxation.  M- 
ther  party  m&y  except  to  the  taxing  of  any 
Item  or  items,  or  failure  to  tax  the  same,  and 
shall  serve  such  exceptions  on  the  adverse 
party  and  file  the  same  with  the  clerk  within 
ten  days  after  such  taxation.  Said  exceptions 
absll  be  heard  by  the  court  on  the  first  mo- 
tion day  after  the  expiration  of  five  days 
from  the  date  of  service  of  such  exceptions. 
If  tbe  party  fail  to  appear  at  such  time,  the 
coort  wfll  comlder  such  exceptions  upon  the 
affidavits  on  file  and  the  records  In  the  canse, 
and  determine  the  same. 

2.  If  no  cost  bill  Is  filed  and  served,  the 
ckrk  will  tax  as  costs  only  the  clerk's  costs, 
printing  of  briefs  at  seventy-five  cents  per 
page,  the  statutory  attorney  fee,  and  the  cost 
of  transcript  at  the  rate  of  five  cents  a  folio. 

3.  Where  a  cost  bill -has  been  ea^ed  and 
filed  In  time,  and  no  exceptions  thereto  filed, 
objections  thereto  will  be  deemed  to  have 
been  vraived. 

Bole  XV.  SUBMISSION  ON  FAILUBB  TO 
AFPSAB. 

Where  a  party  does  not  appear  when  the 
eaose  Is  called  for  hearing,  and  the  appeal  has 
been  perfected*  and  the  brief  of  said  party 
Shan  be  on  file,  the  cans^  as  reganis  such 
party,  shall  be  deemed  submitted.  This  rule 
shall  not  preclude  oral  argument  by  the  op- 
podte  party. 

Role  XVI.  BBSPONDENT  FILING  NO 
BRIEF. 

Wh«e  the  respondent  fails  to  file  a  brief  in 
the  cause,  the  court  will  take  tbe  snbmission 
of  the  same  by  the  appellant,  and  decide  up- 
on the  merits  of  the  appeal,  if  It  shall  appear 
to  have  acquired  Jorlsdlctlon  of  the  cause. 

Bole  XVIL  MOTIONS-HOW  MADE  AND 
HEARD. 

1.  Motions  to  strike  out  any  portion  of  the 
banacrlpt,  or  to  dismiss  or  affirm  upon  the 


record,  and  all  technical  motions  tending  to 
prCFvent  the  hearing  of  a  cause  upm.Its  mer- 
its, may  be  made  In  writing  and  noticed  for 
some  Friday  of  tbe  session,  or  the  last  Friday 
of  any  month  of  the  year  exciting  the 
months  of  July  and  August,  or  the  same  may 
be  made  and  plainly  stated  In  the  respondent's 
brief  and  heard  at  the  time  the  cause  Is  as- 
signed upon  the  calendar. 

2.  All  otber  motions  in  appealed  canaes 
must  be  made  In  vrriting,  and  noticed  for 
some  Friday  of  the  session  or  for  the  last 
Friday  of  any  month  excepting  the  months  of 
July  and  August  at  the  opening  of  court  on 
that  day.  Tbe  motions  referred  to  In  this  and 
the  first  clause  of  the  preceding  paragraph 
will  be  known  as  noticed  motions. 

3.  At  Irast  two  days  before  the  day  set  fbr 
the  bearing  of  such  motion,  the  motion  and 
notice,  with  proof  of  service  thereof,  must  be 
filed  with  the  clerk.  The  clerk  wlU  prepare 
a  calendar  of  noticed  motions  for  each  Friday, 
in  the  otdee  of  their  filing,  and  they  will  be 
given  precedence  of  otiier  hearings  on  that 
day. 

4.  The  Fridays  of  tbe  weeks  during  tbe  reg- 
ular hearing  of  cases  and  the -last  Fridiv  In 
each  mtnth  ezo^tliv  the  months  of  July  and 
AogoBt,  are  hereby  derignated  as  motlcm  days. 

Rule  XVIII.  NOTICES  OF  MOTIONS. 

1.  AU  nottcea  of  motions  not  given  in  tbe 
briefs  most  be  in  writing;  'and  the  neces- 
sary time  of  notice  shall  be  not  less  than  ten 
da}^  unless  a  different  time  Is  fixed  by  stat- 
ute or  the  special  order  of  this  court  Bot 
where  the  service  of  a  notice  is  made  by  mall 
between  different  places,  the  time  of  notice 
above  mentioned  shall  be  thirteen  days. 

-2.  Service  of  papers  must  In  all  cases  be 
made  upon  tbe  attorney  of  record  of  a  party, 
if  be  have  one,  unless  the  place  of  business  or 
residence  of  such  attorney  is  unknown,  when 
It  may  lie  made  upon  tbe  party. 

Bule  XIX.  SERVICfE  OF  PAPERS. 

Service  of  papers  may  be*  made  as  follows: 
First:  If.npon  an  attorn^,  by  delivering  to 
him  personally,  w  at  bis  office  by  ddlvery  to 
bis  clerk  w  to  the  perscm  having  charge  there- 
of; or  If  bis  office  be  not  open,  or  there  be  no 
one  In  charge  thereof,  at  bis  resldem:e  by  de- 
livery to  some  person  of  suitable  age  ^nd  dis- 
cretion; or,  If  neither  of  the  foregoing  methods 
can  be  followed,  by  deposit  In  the  postoffice 
to  his  address,  with  postage  pn^id. 

Second:  If  upon  a  party,  by  delivery  to 
bim  personally,  or  at  his  residence,  by  ddlr- 
ery  to  some  person  of  suitable  age  and  discre- 
tion, between  the  hours  ta  8  o'clock  In  tbe 
foroioon  and  9  o'clock  to  the  evening. 

Rule  XX.  BBRVICE-RIESIDENCE  UN- 
KNOWN. 

Where  tbe  residence  of  a  party  and  bis 
attorney  of  record.  If  be  have  one,  is  not 
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known,  the  service  may  be  made  upon  tlie 
clerk  of  tbe  superior  (-ouvt  iii  whicb  tlie  cause 
was  tried,  for  the  party  or  uttoroey. 

Rule  XXI.  SERVICE  BY  MAIL. 

1.  Service  may  l>c  made  by  mail  when  the 
person  making  the  service  and  the  person  on 
whom  sucl]  service  Is  to  be  made  reside  In 
different  places,  between  which  there  Is  reg- 
ular communication  by  mall;  iKwtage  must  In 
all  such  cases  he  prepaid. 

2.  Time  shall  begin  to  run  from  the  date 
of  deposit  In  the  postotttce. 

Bule  XXII.  HABEAS  CORPUS. 

1.  A  Judge  of  the  supreme  court,  when  ap- 
plied to  for  writs  of  habeas  corpus,  may  make 
the  same,  if  granted,  returnable  before  him- 
self or  before  the  supreme  court,  or  before 
any  snperlor  court  of  the  state,  or  any  judge 
thereof. 

2.  Upon  such  an  application,  howerer,  the 
judge  npiriled  to  may  make  an  order  to  show 
cause  why  the  writ  should  not  Issue  return- 
able before  the  supreme  court. 

3.  Unless  there  be  special  reasons  to  tlie 
contrary,  nilts  of  habeas  corpus  will  be  Is- 
sued by  the  supreme  court  (miy  after  a  bear- 
ing upon  an  order  to  show  cause. 

4.  In  all  cases  where  the  person  whose  re- 
lease Is  sought  to  be  obtained  by  original  bA- 
beas  corpus  frohi  this  court  is  Imprisoned  in 
the  penitentiary,  or  In  a  county  jail,  upon  a 


charge  or  conviction  of  felony,  service  of  the 
order  to  show  cause  and  petltlotf  must  be 
made  upon  the  superintendent  or  sherlCF,  as 
tlie  case  may  be,  the  prosecuting  attorney  of 
tbe  county  from  whence  the  prisoner  was 
committed,  or  in  which  he  is  confined,  and  the 
attorney  general  at  his  office  in  Olympla. 

5.  Where  the  imprisonment  Is  in  a  county 
Jail  upon  a  charge  or  conviction  of  misde- 
moauor,  the  service  must  be  upon  the  prose- 
cuting attorney  and  the  sheriff  of  that  county. 

Rule  XXIII.  OTHER  ORIGINAL  WRITS. 

1.  In  all  other  cases  of  appllcatious  to  the 
supreme  court  for  original  writs,  under  either 
its  original  or  its  appellate  jurisdiction,  the 
applicant  shall  show  that  he  haa  glv&x  notice 
to  the  opposite  party  or  his  attorney  of  record 
of  his  intentton  to  apply  tor  such  writ  and 
the  time  thereof,  or  furnish  satisfactory  rea- 
sons by  affidavit  (or  hia  failure  to  give  such 
notice. 

2.  The  notice  above  requh^  shall  not  be 
less  than  four  nor  more  than  fourteen  days. 
AppUntlons  under  this  rule  must  be  made 
on  a  regular  motioD  day,  unless  there  be  some 
special  emn'gency  requiring  earlier  action. 

8.  The  opposing  party  shall  be  at  liberty  to 
make  any  objections  he  sees  fit  upon  the  face 
of  the  papers  presented  with  the  application. 

4.  Upon  the  final  hearing  of  any  appll''atlon 
under  this  rule,  each  side  shall  furnish  (or  the 
use  of  die  court,  nine  written  or  printed  cop- 
ies of  their  points  and  authorities. 


BULES  FOR  THE  ADMISSION 
IN  THE  COURTS  OF  THE 

Rule  I.  TIMES  FOR  EXAMINATION. 

The  first  Tbur^ay  and  Frldav  of  each  ses- 
sion of  the  supreme  court  are  hereby  desig- 
nated as  the  times  when  examination  of  ap- 
plicants for  admission  to  practice  as  attorneys 
and  counselors  at  law  shall  take  place. 

Rule  II.  EXAMINATION— WRITTEN  AND 
ORAL. 

Such  examination  shall  be  Written  and  oral 
as  hereinafter  provided. 

Rule  III.  QUALIFICATIONS. 

Applicants  for  admission  shall  possess  the 
Qualifications  required  by  statute. 

Rule  IV.  APPOINTMENT  OF  COMMITTEE. 

The  supreme  court  wUl,  from  time  to  time, 
appoint  a  committee,  composed  of  three  mem- 
^■-•.fi  of  the  bar  of  tbe  supreme  court  of  the 


OF  ATTORNEYS  TO  FRAOTIOB 
STATE  OF  WASHINGTON. 

state  of  Washington,  to  aid  and  assist  In  the 
examlnatirai  of  applicants  (or  admission. 

Rule  V.  FILING  NOTICE  OP  APPLICA- 
TION. 

1.  AU  persons  making  application  tor  admis- 
sion to  the  bar,  as  herein  provided,  shall  file  a 
notice  of  such  application  with  the  clerk  of 
the  supreme  court  at  least  one  week  before 
the  first  Thursday  of  each  session  of  the  su- 
preme court,  and  shall  pay  to  such  clerk  the 
sum  of  twenty  dollars  ($20)  In  fun  of  all  fees, 
which  sum  shall  be  returned  to  ^e  aK>Ucant 
in  the  event  that  his  application  (or  admls- 
tAon  Is  denied. 

2.  Each  application  fv  examination  shall 
be  accompanied  by  the  aflldavlt  of  the  appli- 
cant showing  that  be  has  the  qualifications  re- 
quired by  the  statute,  and  that  be  is  not  un- 
der sentence  of  snspensloa  or  disbarment  of 
any  court 
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Rule  VI.  BASIS  OF  EXAMINATION. 

Sucb  examination  shall  be  based  upon  writ- 
ten gnestioDS  and  the  answers  thereto  and 
snch  oral  questiona  as  the  committee  shall 
see  fit  to  propoimd. 

Rule  VII.  WRITTEN  KXAMINATIONS. 

Tlie  committee  shall  prepare  and  submit 
to  the  applicant  numbered  questions  In  writ* 
Ing,  to  be  answered  In  writing. 

While  engaged  In  answering  the  questions 
the  applicant  shall  be  In,  a  room  free  from 
interruption,  and  shall  be  upon  honor  not  to 
<.*ommunicate  with  any  person,  or  to  read  any 
boob  or  paper  upon  the  subject  of  the  answer 
to  any  question  submitted  to  him. 

Six  hours  will  be  allowed  In  which  to  pre- 
pare the  written  answers.  The  number  of 
each  question  shall  precede  each  answer. 
Each  page  of  answers  shall  be  signed  by  the 
applicant. 

Immediately  upon  concluding  his  written 
answers  the  applicant  shall  deliver  them  to 
the  committee. 

Rule  VIII.  ORAL  EXAMINATIONS. 

Upon  the  day  following  the  applicant's  writ- 
ten examination,  he  shall  be  examined  orally 
in  open  court  by  the  court  or  the  committee, 
at  such  length  as  may  be  deemed  proper. 

Rule  IX.  ADMISSION  UPON  EXAMINA- 
TION. 

As  soon  as  convenience  will  permit,  the  com- 
mittee shall  satisfy  themselves,  from  the  ap- 
plicant's written  and  oral  examinations, 
whether  or  not  he  should  be  admitted,  and 
announce  the  result  to  the  supreme  court 
The  court  shall  then  determine  whether  or 
not  the  applicant  shall  be  admitted. 


Rule  X.  PRACTICE. 

Admission  to  practice  in  the  supreme  court 
shall  entitle  an  attorney  to  practice  In  all 
the  courts  of  the  state. 

Any  person  a  resident  of  the  state  of.  Wash- 
ington heretofore  admitted  to  practice  In  any 
of  the  superior  courts  of  said  state  shall  be  en- 
titled to  admission  In  the  supreme  court  upon 
the  production  of  a  certified  copy  of  his  ad- 
mission and  the  filing  of  the  same  with  the 
clerk  of  the  supreme  court,  together  with  his 
own  affidavit  that  he  Is  not  under  Judgment 
of  disbarment  or  suspension  of  any  court. 
The  fee  for  entering  said  admission  and  for 
certified  copy  of  such  record  shall  be  five  dol- 
lars (f5). 

Rule  XL  DISBARMENT  AND  SUSPEN- 
SION. 

The  Judgment  of  disbarment  or  suspension 
of  the  supreme  court,  or  of  any  superior  court 
of  this  state,  shall  disqualify  any  attMmey 
against  whom  the  same  is  pnmonnced  from 
practicing  as  an  attorney  in  any  of  the  courts 
of  the  state  until  the  same  shall  be  reversed 
or  vacated;  and  any  attorney  who,  while  so 
disbarred  or  suivended.  shall  practice  as  an 
attorney,  shall  be  deemed  guilty  of  a  con- 
tempt, and  punished  accordingly. 

Rule  XIL  RELATING  TO  ADMISSION. 

In  all  cases  where  an  examination  Is  not 
required,  personal  attendance  of  an  applicant 
shall  not  be  necessary  to  obtain  an  order  of 
admission,  but  the  same  may  be  had  upon 
motion,  upon  taking  the  oath  before  any  offi- 
cer authorized  to  administer  oaths,  and'  sub- 
mitting proof  thereof  with  the  further  proofs 
required  by  rule  X,  and  the  act  approved 
March  19.  1S96,  as  amended  by  the  act  ap- 
proved February  16,  1697,  respectively,  and 
upon  payment  ol  the  fee  prescribed. 
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ROBERTSON  t.  SHOROW  et  al. 
(Supreme  Court  of  Wroming.   Jaue  8.  1902.) 

AFPBAZ.  AND  BRROR— DISMISSAL  OF  AFPOAIr- 
FAILURB  TO  FILB  BRIBFS.  % 

Rev.  St  S  8286,  provides  that  rules  of  the 
supreme  court  shall  be-  aa  biuding  on  the  court, 
th«  parties,  and  tbrar  attoi-oeys  as  legislative 
enactments.  Sup.  Ct.  Rule  14  (26  Pac.  xii)  re- 
quires the  filing  of  briefs  in  appeal  or  error 
cases.  Rule  lb  (Id.)  reauires  the  plaintiff  in 
error  to  tile  his  brief  within  €0  da^  of  filing 
his  petition  in  error.  Role  21  (Id.  ziii)  pro- 
vides that  the  defendant  in  error  may  have  the 
cause  dismissed  if  the  plalntifif  fails  to  file  his 
brief  as  required  by  the  rules.  Rule  20  (Id.) 
provides  that  the  time  for  filing  briefs  may  be 
extended  before  the  expiration  of  the  time  al- 
lowed, br  the  conseiit  of  the  parties,  or  by  the 
court  or  a  Judge  in  vacation,  on  good  cause 
shown.  A  plaintiff  in  error,  acting  in  reli- 
ance on  the  oral  promise  to  extend  the  time 
for  filing  his  brief  by  the  attorney  who  rep- 
resented defendant  in  error  in  the  trial  court, 
but  vrho  was  not  shown  to  have  authority  to 
represent  him  in  the  appellate  pi-oceedings,  and 
who  had  not  been  admitted  to  practice  in  the 
supreme  coDrt,  failed  to  file  his  briefs  within 
the  60  days.  Held,  that  plaintiff's  failure  to 
lite  the  briefs  would  not  be  excused  by  reason 
of  such  promise,  and  that  he  would  not  be  al- 
lowed to  file  bia  briefs  on  the  hearing  of  de- 
fendant's motion  to  dismiss,  but  the  latter  mo- 
tion would  be  sustained. 

■  Error  to  district  court,  Natrona  county; 
Obas.  W.  Bramtil,  Judge. 

Suit  between  Susie  P.  Robertson  and  Chris 
A.  Shorow  &  Co.  Prom  the  Judgment,  Susie 
P.  Robertson  brings  error.  On  motion  to  dla- 
miss.   Motion  sustained. 

Eugene  D.  Norton,  for  plaintiff  in  error. 
Homer  MerreO,  for  defendants  In  error. 

POTTER,  C.  J.  Defendants  In  error  move 
that  the  proceedings  In  error  herein  be  dis- 
missed for  the  failure  of  plaintiff  in  error  to 
file  and  serve  briefs  within  the  time  required 
by  the  rules  of  this  court  The  petition  In  er- 
ror was  filed  and  summons  In  error  Issued 
August  21,  1901.  The  motion  to  dismiss  was 
filed  December  20,  1001.  Notice  of  the  mo- 
tion, and  that  it  would  come  on  for  hearing 
May  15,  1002,  was  served  upon  the  attorney 
for  plaintiff  in  error  May  5,  1902.  Up  to 
that  time  no  briefs  had  been  filed  or  served. 
The  motion  to  dismiss  was  filed  by  Homer 
Uerrell,  as  attorney  for  the  defendants  in  er- 
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ror,  and  his  name  as  such  attorney  was  sign- 
ed to  the  notice  of  the  motion  which  was  serv- 
ed upon  plaintiff's  attorney.  May  14,  1902, 
brIeCa  on  behalf  of  plaintiff  In  error  were 
filed  in  the  office  of  the  clerk  of  this  court, 
but  that  was  after  the  notice  of  tbe  mttfion 
previously  filed  had  been  served.  On  the 
back  of  one  of  the  briefs  so  filed  appears  the 
following:  "Service  of  the  within  brief  Is 
hereby  accepted  and  admitted,  and  a  copy 
thereof  served  on  me,  this  12th  day  of  May, 
ld02;  the  time  for  aerving  and  filing  said 
brief  having  been  extended  by  mutual  consent 
for  a  reasonable  time.  Dated  Casper,  Wyo- 
ming, May  12th,  1902.  Fred  D.  Hammond, 
Atty.  for  Defts.  In  S^ror."  At  the  same  time 
that  tbe  briefs  were  filed  plaintiff  In  error 
filed  a  motion  for  leave  to  file  them  up<Hi 
grounds  set  forth  In  an  affidavit  of  her  coun- 
sel attached  to  the  motion.  In  that  affidavit 
counsel  states,  in  substance,  that  wltbln  the 
time  provided  by  oui  rules  for  filing  briefs 
he  entered  into  a  verbal  agreement  with  Fred 
D.  Hammond,  attorney  for  defendants  in  er- 
ror, that  both  would  waive  the  time  In  which 
briefs  should  be  filed,  the  reason  therefor  be- 
ing that  affiant  was  111.  and  said  Hammond 
was  busy  vplth  other  matters;  and  the  latter 
then  said  that  it  was  immaterial  to  him  or  bis 
client  when  the  briefs  were  filed  by  plaintiff 
Id  error,  and  he  would  prefer  that  they  be 
not  filed  until  he  heard  from  bis  client.  That 
subsequently.  In  the  month  of  January,  1902, 
affiant  asked  Hammond  if  he  had  heard  from 
his  client,  Stating  that.  If  be  had,  affiant 
would  prepare  and  serve  lilm  with  a  brief; 
but  that  said  Hammond  informed  affiant  that 
he  need  not  be  In  any  hurry,  but  to  prepare 
the  brief  at  his  leisure,  and  he  would  waive 
any  and  all  Irregularities  as  to  time.  Affiant 
also  stated  that  It  had  been  the  custom  and 
practice  for  Mr.  Hammond  and  himself  to 
verbally  stipulate  with  reference  to  matters  of 
practice.  It  was  held  In  (^nkhlte  t.  Both- 
well,  3  Wyo.  739,  31  Pac.  400,  that  the  rules 
of  this  court  are  binding  upon  the  court,  as 
well  as  attorneys  and  parties  litigant  In- 
deed, that  Is  the  literal  reading  of  the  statute. 
Tbe  provision  Is  that  tbe  rules  of  this  court 
shall  be  as  binding  upon  the  cOurt  and  the 
attorneys  thereof,  and  the  parties  having  busi- 
ness therein,  as  though  the  same  were  mact- 
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mentB  of  the  legislature.  Rev.  St.  §  328G.  In 
the  case  above  cited  a  Iuoti^n  to  dismiss  the 
proceedings  In  error  on  tlie  ground  that  plain- 
tiff in  error  had  neglected  to  file  briefs  within 
the  time  required  by  the  rules  was  sustained, 
uotwithstanding  that  the  briefs  had  been  filed 
after  the  expiration  of  the  time,  and  the  delay 
)iad  been  caused  by  a  misunderstanding  of 
founsel  as  t'>  the  time  within  which  briefs 
^ere  required  to  be  filed,  counsel  having  erro- 
neously supp  sed  the  limitation  to  bo  00  in- 
stead of  GO  days.  The  court  said  in  the  opin- 
ion that  It  >vas  not  seen  how  the  court  could 
disregard  or  suspend  the  rule.  It  was,  how- 
ever, stated  that  It  may  be  p^s8ible  that  a 
statute  could  not  deprive  a  court  of  last  re- 
sort of  the  power  to  suspend  its  rules  to  pre- 
vent injustice.  The  court  did  not  go  so  far  as 
to  hold  directly  that  the  court  possessed  such 
power.  The  statement  was  rather  a  careful- 
ly guarded  expressicn  to  the  effect  that  there 
might  arise  "cases  of  unavoidable  casualty 
or  overwhelming  necessity"  where  the  court 
would  be  justified  in  suspending  a  rule  of  its 
own  creation,  although  It  was  given  the  bind- 
ing effect  of  a  statute.  But  It  was  held  that, 
even  If  such  power  of  suspension  existed,  the 
case  did  not  present  gronnd  for  relief.  It  is 
clear  that  no  unavoidable  casualty  or  over- 
whelming necessity  Is  shown  in  this  case.  It 
does  not  appear  that  counsel  was  prevented 
from  preparing,  filing,  or  serving  briefs,  or 
from  securing  an  extension  of  time  In  the 
manner  provided  by  the  rules,  by  any  circum- 
stance fairly  beyond  his  control.  We  think 
rather  that  the  facta  Indicate  the  contrary. 
The  rules  as  to  filing  briefs  are  not  adopted 
alone  In  the  Interest  and  for  the  convenience 
of  parties,  but  their  object  is  largely  to  secure 
the  regular  and  orderly  disposition  of  business 
In  -the  court,  and  to  facilitate  its  reasonable 
dispatch."  Rule  14  (26  Pac.  xli)  requires  the 
filing  of  briefs  in  all  causes  except  as  other- 
wise provided  in  rule  19,  and  that  each  brief 
shall  contain  a  statement  of  the  points  and 
authorities  relied  on,  and  shall  refer  specif- 
ically to  the  page  and  portion  of  the  recird 
where  the  question  under  discussion  arises. 
Rule  19  <ld.  xill)  refers  causes  originally  be- 
gun in  this  court,  and  provides  that  In  such 
cases  the  matter  of  requiring  briefs,  and  the 
time  of  filing  the  same,  shall  be  fixed  by  the 
court  or  a  justice  thereof  when  the  case  is 
commenced.  Rule  15  (Id.  xll)  r^olates  the 
time  for  filing  briefs  In  causes  brought  here 
on  error,  and  requires  the  plaintiff  In  error 
to  file  and  serve  his  briefs  within  00  days  aft- 
er filing  petition  fn  error.  Rule  21  (Id.  zili) 
provides  that  w^hen  the  plaintiff  In  error,  or 
party  holding  the  affirmative,  has  failed  to 
file  and  serve  his  brief  as  required  by  the 
rules,  the  defendant  In  error,  or  party  holding 
the  negative,  may  have  the  cause  dismissed, 
or  may  submit  It  with  or  without  oral  argu- 
ment. By  rule  20  (Id.)  it  is  provided  that  by 
consent  of  parties,  or  for  good  cause  shown, 
before  the  expiration  of  the  time  allowed,  the 
court,  or  a  justice  thereof  In  vacation,  may 


extend  the  time  for  filing  briefs.  Thus  ample 
provision  seems  to  have  been  made  for  secur- 
ing an  extension  of  time.  Counsel  should 
have  followed  the  rule,  and  applied  regularly 
for  the  e.ttension,  If  one  was  desired.  His 
only  showing  is  that  he  relied  upon  the  verbal 
promise  of  the  attorney  who  represented  the 
defendants  In  the  district  court  that  the  mat- 
ter of  time  would  be  waived.  He  does  not 
show  that  said  attorney  was  employed  or 
authorized  to  appear  for  the  defendants  in 
this  court.  Indeed,  as  we  know  from  the 
comparatively  recent  admission  of  that  attor- 
ney In  this  court  he  had  not  been  admitted  to 
practice  here  at  the  time  the  agreement  Is 
said  to  have  been  made.  On  the  other  hand,  a 
different  attorney  appears  here  for  the  de- 
fendants, and  his  authority  is  not  questioned. 
In  view  of  the  specific  provision  In  the  rules 
for, extensions,  and  the  absence  of  a  showing 
that  counsel  was  unavoidably  prevented  from 
taking  advantage  thereof,  we  do  not  perceive 
how  he  can  now  be  permitted  to  file  briefs, 
and  escape  the  consequences  of  h]s  default, 
over  the  objection  of  counsel  for  defendants. 
Indeed,  In  Cronkhlte  v.  Bothwell,  supra,  it 
was  said  that  the  application  for  extenaiou 
must  be  piade  before  the  expiration  of  tho 
time  fixed  by  the  rule  for  filing  briefs,  and 
that  no  provision  is  made  for  such  extension 
thereafter,  however  satisfactory  the  reasons 
may  be  for  extending  the  time.  Whatever 
right  a  party  may  have,  so  far  as  be  Is  con- 
cerned, to  waive  a  strict  compliance  with  the 
rules  In  respect  to  briefs  on  the  part  of  his 
adversary,  it  is  clear  that  this  case  docs  not 
present  a  case  of  such  waiver.  The  motion 
was  filed  In  December  last,  and  the  defend- 
ants in  error,  through  their  attorney,  whom 
we  are  bound  to  recognize,  are  insisting  upon 
the  motion,  notice  of  which  was  given  to 
counsel  for  plaintiff  In  error  prior  to  any  at- 
tempt of  the  latter  to  file  and  serve  briefs. 

The  motion  of  plaintiff  to  file  briefs  at  this 
time  must  be  denied,  and  the  motion  to  dis- 
miss sustained.  The  proceedings  in  error 
herein  will  accordingly  be  dismissed.  DIs* 
missed. 

CORN  ana  KKIGHT,  33.,  concur. 

ao  Wyo.  10) 

LESLIE  V.  STATE. 

(Supreme  Court  of  Wyomiug.    May  28,  1902.) 

FORGERY— POWER  TO  RECEIVE  MONEY— IN- 
DICTMENT —  INSTRUMENT  OF  ANOTHER  — 
CHARACTER  OF  THE  OTHER— PERSON  OR 
CORPORATION. 

1.  A  false  writing  stating  that  one  is  au- 
thorized to  collect  for  a  cettaiu  newspaper  1b 
within  tiie  statute  making  it  forger;  to  false- 
ly make  "a  letter  of  attorney  or  other  power 
to  receive  money." 

2.  Where  an  indictment  charKcd  the  false 
making  of  a  paper  rodting  that  defendant 
was  aullioi'izcd  to  collect  for  a  certain  ncws- 

Eaper,  the  writing  not  pnrportinjjf  to  be  made 
y  defeuilant,  and  not  Rieued  with  his  name, 
a  coiitrntion  that  the  indictment  was  insuffi- 
deut,  for  not  showing  or  stating  that  the  in- 


Digitized  by  Google 


WyoO 


LESLIE  T. 


STATE. 


3 


stnunent  pnrported  to  be  th&t  of  another,  was 
of  DO  merit. 

3.  Rev.  St.  S  5128,  provides  that  any  one 
who  shall  faleely  make  auy  power  to  receive 
luoaey,  with  intent  to  defrand  "any  person  or 
perxoDS,  body  politic  or  corporate,"  shall  be 
guilty  of  forgery.  Held,  that  an  Indictmeat 
which  charged  lie  making  of  a  writing  stat- 
ing that  defendant  was  authorized  to  collect 
for  a  certain  newspaper  (the  R.  M.  News),  with 
intent  to  defraud  one  S.,  was  snfQcieut,  with- 
out showing  whether  the  instnunent  purported 
to  be  that  of  a  person  or  corporation;  the 
language  of  the  statute  referring  to  the  intent 
necessary  to  constitute  forgery,  and  such  a 
showing  not  being  required  by  general  law. 

On  petition  for  reliearlug.  Petition  denied. 
For  former  opinion,  see  66  Pac.  849. 

CORN,  J.  Counsel  for  plalntlCT  In  error 
urges  with  g^reat  persistence  that  the  writing 
In  tills  case  is  not  a  "letter  of  attorney,  or 
other  power  to  recdve  money,"  uudra-  our 
statute.  Be  presents  only  one  authority 
where  the  Instrument  was  similar  in  form 
to  the  one  in  this  case.  It  Is  a  Michigan 
decision,  holding  that  a  paper  authorizing 
the  bearers  to  Bollclt  subscriptlonB  for  the 
relief  fond  of  a  labor  organization  was  not 
a  "letter  of  attorney,"  or  "order  for  money," 
under  the  Michigan  statute.  People  t.  Smith, 
111!  Mich.  70  N.  W.  466,  67  Am.  St.  Rep. 
3U2.  The  difference  between  an  authority  to 
solicit  subscriptions  and  an  authority  to  col- 
lect and  receive  payment  of  money  due  for 
a  specified  service  is  so  marked  as  to  make 
the  case  practically  valueless  aa  an  authority 
iu  this  case.  Moreover,  the  term  employed 
in  our  statute  is  more  comprehensive.  An 
order  for  money,  as  explained  in  the  Michi- 
gan decision,  has  a  well-understood  meaning, 
and  usually  contains  a  request  or  direction 
to  a  third  party,  who  Is  indebted  to  tbe  mak- 
er of  the  order,  to  pay  such  money  to  the 
person  named.  A  power  is  an  authority, 
whether  evidenced  by  letter  of  attorney  or 
otherwise.  The  word  is  defined  in  Bonvlei's' 
Law  Dictionary  as  "technically  an  authority 
by  which  one  person  enables  another  to  do 
something  for  him";  and  in  Anderson's  Law 
Dictionary  It  is  defined  as  "the  authority 
which  one  person  gives  another  to  act  for 
tdm."  Our  statute  enumerates  as  one  of  the 
subjects  of  forgery  "any  letter  of  attorney 
or  other  power  to  receive  money";  the  pur- 
pose evidently  being  that  If  tbe  writing  in 
question  was  not,  in  strictness,  a  letter  of 
attorney,  yet,  if  It  was  in  substance  and  In 
fact  a  written  authority  to  receive  money,  it 
should  be  deemed  included  within  the  penal- 
ties of  the  law.  It  is  plain  upon  the  face  of 
the  writing,  and  without  additional  aver- 
ments, that  tills  purports  to  be  such  an  au- 
ttiori^,  and  Is  within  the  statute. 

In  support  of  his  contention  that  the  In- 
formation does  not  state  an  offense,  counsel 
further  presents  an  argument,  which,  as  we 
understand  it,  Is  as  follows:  The  forged  In- 
strument must  be  the  instrument  of  another, 
and  the  Information  must  state  or  show  that 
it  is  the  instmment  of  another.   That,  in  or- 


der to  do  this,  the  information  must  show 
whose  instrument  It  Is.  That  our  statute 
provides  that  it  must  appear  that  it  Is  either 
the  Instrument  of  a  person,  or  body  [wlltic  or 
coi*poi'ate,  and  hence  It  is  necessary  that  the 
information  should  state  or  show  that  it  was 
either  tbe  instrument  of  a  person  or  a  corpo- 
ration, in  addition  to  tbe  other  requirements 
necessary  to  constitute  forgery.  That  the  In- 
formation does  not  so  state  or  show.  Thiti 
is  the  reasoning,  as  we  understand  it,  and 
we  think  It  is  based  upon  some  misconcep- 
tion of  the  principle  relied  npon.  It  is  true 
that,  by  all  the  authorities,  the  instrument 
must  purport  to  be  the  Instrument  of  an- 
other. But  nothing  more  Is  meant  than  that 
if  It  purports  to  be  the  instrument  of  tbe 
defendant  himself,  whatever  other  criminal 
liability  may  be  incurred  by  its  execution,, 
his  offense  Is  not  forgery.  A  person  cannot 
forge  his  own  name  or  his  own  deed  or  other 
Instrument.  If,  for  instance,  one  executes  . 
an  instrument,  signing  his  own  name  as 
agent  for  another,  although  with  intent  to 
defraud,  and  although  he  bas  no  authority 
as  agent,  yet  his  offense  Is  not  forgery.  This 
arises  from  the  nature  of  the  crime.  True, 
it  has  been  held  that,  If  there  are  two  per- 
sons of  the  same  name,  one  of  them  may,  In 
some  cases,  commit  forgery  by  signing  bis 
own  name,  as  by  indorsing  a  draft  payable 
to  a  person  of  his  name,  though  he  knows 
that  he  is  not  tbe  one  Intended.  But  this  Is 
not  an  exception  to  the  rule,  for  it  Is  a 
forgery  of  the  name  of  the  other  person, 
though  the  names  are  identical,  and  the  ea- 
sence  of  the  offense  is  that  the  writing  pur- 
ports to  be  the  instrument  of  such  other  per- 
son. But  as  the  Instrument  under  consid- 
eration Is  not  signed  with  tbe  name  of  tbe 
defendant,  and  does  not  purport  to  be  made 
by  himself,  but  by  another,  the  principle  can 
have  no  possible  application  In  this  case. 

As  to  the  proposition  that  our  statute  (sec- 
tion 5128)  requires  that  it  must  appear  to  l>e 
the  instrument  either  of  a  person  or  corpo- 
ration. It  Is  sufilclmt  to  say  that  the  statute 
contains  no  such  requirement  The  lan- 
guage referred  to  occurs  in  defining  the  in- 
tent necessary  to  tonstltute  the  offense.  Tbe 
Information  alleges  the  uttering  to  have  been 
with  intent  to  defraud  one  Charles  Swanson. 
This  allegation  is  sufficient,  and  Is  sustained 
by  the  evidence.  But  independent  of  any 
supposed  statutory  requirement  upon  the 
subject,  the  instrument,  upon  Its  face,  clear- 
ly purports  to  be  the  act  of  the  Rocky  Moun- 
tain News,  a  newspaper  published  In  Denver. 
And  we  think  it  is  not  material,  and  need  not 
be  averred  or  proved,  whether  the  business 
concern  known  as  the  "Rocky  Mountain 
News"  Is  owned  or  conducted  by  an  individ- 
ual, a  partnership,  a  corporation,  or  an  un- 
incorporated company.  It  has  been  repeat- 
edly held  that  where  the  writing  purporta 
to  be  the  Instrument  of  a  company  or  corpo- 
ration, it  Is  not  material  wheljier  such  com- 
pany or  corporation  has  any  existence  or  not 
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Com.  T.  Smith,  6  Serg.  &  R.  568;  State  T. 
Hayden,  15  N.  H.  359;  People  v.  Peabody, 
25  Wend.  473;  People  v.  Stearns,  21  Wend. 
409;  Com.  v.  Carey,  2  Pick.  49;  State  7. 
Van  Uart.  17  N.  J.  Law,  327.  The  forgery  of 
a  deed  was  held  to  be  complete,  though  there 
never  was  any  such  person  as  the  supposed 
grantor  in  existence.  Anne  Lewis'  Case, 
Fost.  116.  lis. 

2.  The  court  refused  to  Instruct  the  Jury 
at  the  request  of  the  defendant  that  "the 
defendant  is  not  required,  to  testify,  and  the 
Jury  have  no  right  to  presume  anything 
against  bim  liecause  he  has  failed  to  tes- 
tify.*' In  the  iJTlef  of  counsel  upon  the  origi- 
nal hearing  of  this  case  It  was  said  that  It 
is  uniformly  held  by  the  courts  of  last  resort. 
In  states  having  similar  statutory  proTiaions, 
that  it  is  error  to  refuse  the  Instruction,  when 
requested  by  the  defendant,  unless  covered 
by  another  Instruction.  And  in  support  of 
this  statement  three  cases  only  are  cited: 
State  T.  Evans  (Kan.  App.)  58  Pac.  240; 
State  T.  Magers  (Or.)  58  Pac.  892;  and  State 
V.  Camagy  (Iowa)  70  N.  W.  805.  The  Kansas 
statute  provides  that  the  failure  of  the  de< 
fendant  to  testify  "shall  not  raise  any  pre-. 
sumpti(Hi  of  guilt,  nor  shall  that  circum- 
stance be  referred  to  by  any  attorn^  prose- 
cuting In  the  case,  nor  shall  the  same  be  con- 
sidered by  the  court  or  Jury  before  whom  the 
trial  takes  place."  As  only  the  attorney  for 
the  prosecution,  and  not  the  court.  Is  for- 
bidden to  refer  to  the  mattor,  It  is  perhaps 
a  reasonable  construction  of  the  statute  that 
the  court  may  inroperly  Inform  the  Jury  of 
the  law,— that  It  raises  no  presumption  of 
the  defendant's  guilt,  and  of  their  duty  to 
give  It  no  ctmslderatlon  whatever  in  mak- 
ing lip  tbelr  verdict  The  language  of  onr 
statute  however,  and  asy;»arently  Its  poli(7. 
Is  different,  for  It  provides,  "nor  shall  any 
reference  be  made  to,  nor  shall  any  commait 
Ire  made  upon,  snch  neglect  or  retasaL" 
TbtB  language  inclines  as  well  the  comrt 
and  tiie  counsd  for  the  defense  as  the  at- 
torney for  the  proaecntlcaL  The  apparent 
purpose  l8  that.  In  cases  wbere  the  defendant 
does  not  desire  to  testify,  the  trial  shall 
proceed,  aa  nearly  as  practicable,  as  at  com- 
mon law,  80  far  aa  the  testimony  of  the  de- 
fraidant  is  concerned;  that  la,  that  he  may 
rest  upon  bis  plea  of  not  ffullty,  and  the 
state  must  prove  every  element  of  tiie  crime 
against  htnv  or  else  he  mnst  be  acquitted 
force  of  the  iHcesumptlon  his  Innocence. 
And  to  acc(Hnplteb  thlft  purpose  the  method 
selected  by  the  legislature  was  to  forbid  any 
reference  to  the  mattw  whatever  throughout 
the  trial.  In  the  Or^n  case  referred  to, 
nothing  more  is  decided  than  that  the  fail- 
ure of  the  court  to  instruct  upon  the  sub- 
ject was  not  error,  when  the  InstructltMi  bad 
not  been  seasonably  requested  by  the  de- 
fendant and  the  Oregon  statute  differs  still 
more  widely  frcHn  ours.  It  slmi^  provides 
that  his  waiver  of  the  right  to  testify  shall 
not  create  any  presumption  against  him, 


and  it  does  not  forbid  either  court  or  eouns^ 
to  refer  to  or  comment  upon  such  walT«:. 
The  Iowa  statute  forbids  the  attorney  or  at- 
torneys for  the  state  to  refer  to  defendant's 
failure  to  testify,  but  does  not  forUd  such 
reference  by  the  court  or  counsel  tm  the  de- 
fense. As  these  are  the  only  esses  referred 
to  in  discussing  the  question  In  the  original 
brief,  and  as  the  statutes  of  those  states 
are  substantially  different  from  ours,  coun- 
sel's statement  that  It  Is  uniformly  held  tn 
states  having  similar  statutory  provisions 
that  it  la  error  to  refuse  the  Instruction  when 
requested  can  scarcely  he  said  to  be  support- 
ed by  the  authorltieB  cited. 

But  in.  the  brief  supporting  the  application 
for  a  rehearing  we  are  referred  to  cases  from 
Iowa,  Texas,  Nebra^,  Vermont,  Washington, 
Illinois,  Mabie,  Colorado,  Galifomla,  Indiana, 
MisslsdppI,  Louisiana,  New  York,  Oregon, 
and  Kansas,  as  suppwdng  the  view  that,  un- 
der the  provisions  of  our  statute,  the  Instruc- 
tion should  have  been  given.  Of  the  states 
named,  tiie  stetotes  of  Indiana,  Louisiana, 
and  Washington,  nndw  which  tiie  decision* 
refored  to  were  rendered.  In  terms  require 
the  court  to  instntct  upon  the  subject  They 
are  not  authority  under  our  statnte,  whldk 
fwblds  any  reference  to  it  In  others  of  the 
states  named,  as  Ulssissippl  and  Texas,  there 
Is  nothing  in  addition  to  the  provision  tliat  It 
shall  create  no  presumption  against  him,  ex- 
cept that  It  shall  not  be  referred  to  or  com- 
mented upon  by  counaeL  And  in  others,  as 
New  Yotk  and  Verm«it,  there  la  simply  the 
provision  that  his  failure  to  testify  shall  not 
create  any  presumption,  or  be  considered  a» 
evidence  against  iUm,  and  reference  to  or 
comment  upon  It  la  not  fwUdden.  The  ded- 
alons  from  these  stetes,  therefore^  do  not  in- 
volve any  ctHUtructlon  of  the  provision  of 
our  statute  prohibiting  any  reference  to  de- 
fendant's failure  to  testify.  But  In  several 
.  states  there  are  provistoma  Idoitlcal  with,  or 
very  similar  to,  onr  own,  and  In  some  ot 
them  the  statnte  has  be«i  con^ned.  The 
language  of  the  Nebraska  statute  la  anbatan- 
tlaUy  the  same  aa  outs.  In  Meti  v.  State; 
46  Neb.  662,  66  N.  W.  190,  the  anpreme  court 
<tf  that  state  dedded  that,  the  dtfendant  not 
having  requested  the  court  to  Inatruct  that 
his  n^lect  to  ti^  the  witness  stand  cre- 
ated no  pre8um);>tIon  agabiat  hUn,  the  conrt*» 
omlsslMi  to  do  80  was  not  emw.  In  the 
later  case  of  Ferguson  v.  State;  62  Neb.  487» 
72  N.  W.  600,  66  Am.  St  Bep.  512,  the  same 
court  decided  that  it  was  not  errw  for  the 
trial  court  to  InBtmct  the  Jury  In  regard  to 
defendant's  failure  to  go  upon  the  witness 
stand,  though  the  Instruction  was  not  reqiwst* 
ed  by  him.  It  Is  apparent  that  the  question 
presented  here  was  not  before  ttie  court  In 
either  ot  those  cases.  In  Ohio,  whexe  the 
statute  Is  substantiaUy  the  same  as  our  own, 
there  baa  been,  so  far  as  we  are  informed,  no 
decision  of  tbe  question  by  the  supreme  court 
But  In  Sullivan  v.  State,  0  Ohio  CIr.  Ct  R. 
esZf  where  tbe  trial  court  had  Inatmcted  the 
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Jury  upon  the  subject  upon  Its  owb  motion,  it  ; 
Is  said  that  it  would  appear  to  be  against  the 
letter  of  the  law,  but  not  against  its  spirit; 
that  "Jt  ■would  seem  not  to  be  in  contraven-  | 
tlon  of  the  spirit  of  the  statute  If  the  judge,  , 
who  may  have  seen  the  effect  produced  upon  1 
the  jury  by  the  failure  of  the  defendant  to  j 
testify  In  a  particular  case,  should  instruct  | 
them  as  to  what  the  law  requires  of  them  in  i 
such  case."  In  Missouri  the  statute  prorldes  J 
that  such  failure  to  testify  shall  not  "be  re-  j 
ferred  to  by  any  attorney  in  the  case,  noc  be  ■ 
considered  by  the  court  or  jury  Ijefore  whom  | 
the  trial  takes  place."  The  supreme  court  of  I 
that  state  say  there  was  no  error  in  refusing 
such  an  Instruction,  and  that,  If  the  coiirt 
liad  given  it,  it  would  have  disobeyed  the 
spirit  If  not  the  letter,  of  the  law.  State  t. 
Robinson,  117  Mo.  603.  23  S.  W.  1066.  The 
case  of  FarreU  v.  People,  133  111.  244,  24  N. 
£.  423,  is  also  relied  upon  by  counsel.  But 
In  that  case  the  codefendant  of  plaintiff  In 
error  had  testified,  and  the  court  had  given 
an  Instmctlou  on  behalf  of  the  state  as  to  the 
weight  to  be  given  to  his  testimony,  by 
which  the  attention  of  the  jury  was  directed 
to  the  statute  making  defendants  in  crim- 
inal trials  ctmipetent  to  testify  In  their  own 
behalf.  By  this  circumstance  the  Instruc- 
tion was  made  necessary  for  the  protection 
of  the  defendant  In  bis  rights  under  the  stat- 
ute. In  another  case  the  same  court  say: 
'^The  statute  has.  In  unmistakable  terms,  de- 
dared,  in  effect,  the  omission  of  the  accused 
to  testify  shall  not  be  used  to  his  prejudice, 
or  taken  as  an  evidence  of  his  guilt,  and  In 
SDch  case  court  and  counsel  should  studious- 
ly avoid  all  allusions  to  the  subject"  Baker 
T.  People  lOS  111.  458.  In  People  v.  Pit^er- 
ald.  156  X.  y.  233,  50  N.  B.  84e,  cited  by  plain- 
tiff In  error,  the  error  was  not  in  refusing 
to  give  an  instruction  upon  the  subject  but 
the  instruction  given  was  held  to  be  erro- 
neous and  prejudicial  to  the  defendant  In 
that  state  the  statute  does  not  forbid  refer- 
&ice  to  the  subject  but  simply  provides  that 
bis  neglect  to  testify  shall  not  create  a  pre- 
sumption against  him;  yet  In  the  case  of 
Ruloff  V.  People,  46  N.  Y.  222,  where  the 
judge.  In  the  courae  of  his  charge,  had  allud- 
ed to  the  failure  of  the  defendant  to  testify, 
the  court  of  appeals  held  that  it  was  error, 
as  authorizing  an  Inference  to  the  prejudice 
of  the  prisoner,  but  as,  upon  bis  attention  be- 
ing called  to  it  he  had  explained  to  the  jury 
that  no  inference  was  to  be  drawn  against 
bim  from  the  fact  of  his  not  being  sworn, 
the  error  was  cured.  And  the  court  say  that 
neither  the  prosecuting  officer  nor  the  Judge 
has  the  right  to  allude  to  the  fact  that  a 
person  h^s  not  availed  himself  of  the  stat- 
ute. 

But  not  to  proloi^  the  discussion  of  au- 
thorities, the  history  of  the  legislation  per- 
mitting defendants  to  testify  in  their  own 
behalf  shows  that  Its  wisdom  was  originally 


very  much  qiKstloned,  and  the  privilege  was 
regarded  as  one  of  very  doubtful  benefit  to 
the  prisoner.  In  the  case  last  mentioned  the 
court  say,  "Discreet  counsel  will  hesitate 
before  advising  a  client  charged  with  high 
crimes  to  be  a  witness  for  himself,  under 
all  the  disadvantages  surrounding  him."  And 
In  Vermont  the  supreme  court  say,  "In  the 
great  body  of  cases  ,no  wise  practitioner 
would  permit  his  client,  whether  he  believed 
him  guilty  or  innocent  to  testify  when  upon 
trial  on  a  criminal  charge."  And  they  add, 
"His  testimony  Is  far  more  likely  to  injure 
him  seriously  than  to  help  him  a  little." 
State  V.  Cameron,  40  Vt.  5G5.  In  this  view 
of  the  probable  operation  and  effect  of  the 
statute.  It  was  attempted  by  every  available 
means,  while  giving  bim  tbe  privilege,  at 
the  same  time  to  protect  him  from  the  ap- 
prebended  dangers  if  he  did  not  elect  to 
avail  himself  of  it  In  this  and  other  states 
the  method  adopted  was  to  prohibit  any  ref- 
erence to  the  matter  from  the  beginning  to 
the  end  of  tbe  trial,  and  to  let  tbe  case  be 
tried,  as  at  common  law,  as  If  the  defend- 
ant's testimony,  owing  to  his  interest  in  the 
result,  would  be  entirdy  valueless,  and  not 
to  be  taken  Into  account  This  being  plainly 
the  purpose  of  the  language  used,  we  think 
the  statute  should  have  a  reasonable  construc- 
tion to  carry  this  purpose  Into  effect  If 
counsel  for  the  state  should  comment  upon 
defendant's  failure  to  testify,  or  if  anything 
should  occur  In  the  course  of  the  trial  to 
make  it  appear  that  It  was  operating  to  cre- 
ate a  prejudice  against  him.  It  would  become 
tbe  duty  of  the  court  to  protect  him  in  bis 
legal  rights,  as  far  as  possible,  by  proper  In- 
structions. In  the  absence  of  any  such  cir- 
cumstances, we  are  unable  to  perceive  how 
the  court  can  err  by  complying  with  the  let- 
ter of  the  law.  There  is  no  claim  In  this 
case  that  anything  had  occurred  during  the 
trial  to  call  for  the  action  of  the  court  be- 
yond the  mere  failure  Itself  of  the  defendant 
to  testify;  and  therefore,  while  It  would  not 
have  been  error  of  which  the  defendant  could 
complain  to  give  the  Instruction,  It  was  not 
error  to  refuse  It  The  general  Instroctlon 
of  the  presumption  of  innocence  was  suffi- 
cient 

3.  One  of  the  witnesses  for  tbe  prosecutltm 
was  permitted  to  state,  over  objection,  that 
he  had  received  a  telegram  from  the  Denver 
KewB  stating  that  the  defendant  was  not  au- 
thorized to  act  as  their  agent.  The  evidence 
should  have  been  excluded.  But  the  busi- 
ness manager  of  the  paper  was  upon  the  wit- 
ness stand,  and  testified  to  the  same  fact. 
The  error  was  not  material  or  prejudicial  to 
the  defendant 

The  other  mxirs  complained  of  were  suf- 
ficiently considered  In  the  formor  opinion 
of  the  court.   Rehearing  denied. 

POTTER,  C.  J.,  and  KNIGHT.  J.,  concur. 
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(17  Colo.  App.  m) 

BURLIXQTON  &  M.  R.  R.  CO.  IN  NE- 
BRASKA T.  BURCH. 

(Court  of  Appeals  of  Colorado,   Mar  12,  1902.) 

RAILROADS-INJURIES  BY  FIRE— SUFFICIENCY 
OP  EVIUBNCB— MISNOMER  OF  DEFENDANT- 
WAIVER— HARMLESS  ERROR. 

1.  Id  an  actiou  against  a  railroad,  evidence 
that  Ihe  Ore  whicli  caused  the  damage  occur- 
red  immediately  after  the  passage  of  a  train, 
tbat  tlie  tire  started  at  tbe  track,  and  that  be- 
fore the  train  passed  do  fire  was  there,  was 
stifilcient  to  ^vari-aut  the  submission  to  the 
jury  of  the  question  whether  the  fire  was  caus- 
ed by  the  traiu. 

2.  8u<>li  evidence  was  sufficient  to  aastalD  a 
findiiiff  that  tbe  fire  was  caused  by  tbe  train. 

3.  The  Chicago,  Burlington  &  Quincy  Rail- 
road Company  owned  and  operated  the  line 
oC  road  along  which  a  passing  train  started  a 
five,  causing  dauinge  to  the  owner  of  the  ad- 
jacent land.  iSuit  was  brought  against  the 
BurlEugtou  &  Missonri  RWer  Railroad  in  Ne- 
braska, tbe  designation  under  which,  for  con- 
veuicuce,  the  Q.  road  operated  its  lines  west 
of  the  Missouri  river,  but  which  was  not  the 
name  of  any  coi-poration  or  legal  entity.  The 
■ummoDB  was  served  on  an  agent  of  the  Q. 
road,  and  it  appeared  and  defended  tbe  suit 
on  itK  merits  iu  the  justice's  court,  and  took 
an  appeal  to  the  county  court.  Held,  that  the 
error  us  to  its  name  had  been  waived,  and  that 
a  Judgment  against  the  Burlington  &  Missouri 
River  Railroad  iu  Nebraska  was  binding  on 
the  Q.  road. 

4.  In  an  action  against  a  railroad  for  dam- 
nces  to  hay  by  a  fire  set  by  a  passing  train, 
the  plaintiff  was  allowed  to  testify  that  there 
were  small  trees  between  the  haystack  and  the 
railroad.  The  plaiDtilT  claimed  nothing  od  ac- 
count of  the  trees.  Held,  that  the  admissioo 
of  such  evidence  was  harmless  error. 

5.  Error  in  not  allowing  a  witness  to  auswer 
a  proper  question  was  cured  by  afterwards 
permitting  other  witnesses  to  prove  the  same 
fact. 

Appeal  from  Boulder  cnnnty  court. 

Action  by  W.  W.  Burch  against  the  Bur- 
lington &  Missouri  River  Railroad  Company 
Id  Kebraslia.  From  a  Judgment  for  plalntirr, 
defraidant  appeals.  Affirmed. 

Wolcott  &  Valle  and  William  W.  Field,  for 
appellaat   H.  M.  Minor,  for  app^lee. 

THOMSON,  J.  The  appellee  brought  suit 
iMfore  a  justice  of  the  -peace  against  the 
appellant  to  recover  damages  for  injury  to 
property  occasioned  by  fire  charged  to  have 
been  set  out  by  the  defendant.  Judgment 
went  against  the  latter,  and  It  appealed  to 
the  county  court,  where  Judgment  was  again 
given  against  it,  and  from  this  It  appeals  to 
this  court. 

It  was  proven  that  the  fire  from  which  the 
plaintiff  suffered  occurred  immediately  after 
tbe  passage  of  a  freight  train  over  the  track 
of  a  railroad  running  through  his  farm,  that 
the  flre  started  at  the  track,  and  that  prior 
to  tbe  passage  of  the  train  no  flre  was  there. 
The  evidence  was  sufHciont  to  warrant  a  sub- 
mission to  tbe  Jury  of  the  question  whether 
the  fire  was  chargeable  to  tlie  passing  train, 
and  to  sustain  a  finding  tbat  It  was.  Rail* 
way  Ca  v.  De  Busk,  12  Colo.  294.  20  Pac. 
7S2,  3  L.  a.  A.  850,  13  Am.  St  Rep.  221; 


Cressy  &  Fowler  Lumber  Co.  v.  Denver  & 
R.  G.  R.  Co.  (Colo.  App.)  68  Pac.  670. 

When  tbe  plaintiff  rested,  the  defendant 
asked  an  instruction  directing  the  Jury  to  re- 
turn a  verdict  for  the  defendant.  As  appears 
from  tlie  argument,  tbe  ground  of  the  motion 
was  tliat  DO  pro  -.f  bad  been  made  showing 
that  tbe  railroad  was  operated  by  the  defend- 
ant Tbe  request  was  denied.  Witnesses 
were  then  examined  for  the  defendant  by 
whom  It  was  proved  that  tbe  owner  and  op- 
erator of  tbe  road  was  the  Cbicago,  Burling- 
ton &  Qufncy  Railroad  Company.  In  relation 
to  the  ownership  and  operation  of  the  road, 
and  kindred  matters,  we  give  the  language  of 
tbe  witnesses  themselves,  as  found  in  the 
transcript  of  the  record.  Tbe  following  oc- 
curs in  the  examination  of  E.  Hanson,  one 
of  the  defendant's  witnesses:  "Q.  Wbat  Is 
your  business?  A.  Claim  agent  for  tbe  Cbi- 
cago, Bmrlington  &  Quincy.  Q.  Are  you  or 
have  you  been  In  the  employ  or  pay  of  the 
Burlington  &  Missouri  River  Railroad  Com- 
pany In  Nebraska?  A.  No,  sir;  I  have  never 
drawn  any  salary  from  the  Burlington  &  Mis- 
souri River  Railroad  Company  in  Nebraska. 
Q.  Do  you  know  whether  or  not  the  Burling- 
ton &  Missouri  River  Railroad  Company 
owns  any  property  In  the  state  of  Colorado? 
A.  I  do.  Q.  You  may  state  whether  or  not 
during  the  month  of  February  of  the  present 
year  the  Burlington  &  Missouri  River  Railroad 
Company  In  Nebraska  owned  or  operated  any 
property  In  the  state  of  Colorado?  A.  It  did 
not  Q.  You  may  state  who,  If  an  Individual, 
or  what  corporation  or  company,  owns  and 
operates  the  railroad  tnown  as  the  Burlington 
&  Missouri  River  Railroad  In  Nebraska,  or 
tiiat  portion  which  runs  across  Boulder  coun- 
ty, 0  lorado?  A.  The  Cbicago,  Burlington  & 
Quincy  Railroad  Company  operates  the  line 
of  road  running  through  Longmont  and  Hy- 
giene and  Into  Lyons,  in  this  county,  former- 
ly known  as  the  Denver,  Utah  ^  Paclflc  road. 
Q.  What  was  the  significance,  If  you  know, 
of  tbe  name  the  Burlington  &  Missouri  River 
Railroad  Company  in  Nebraska?  A.  It  is 
for  the  convenience  of  keeping  tbe  accounts 
separate  from  the  accounts  of  the  road  east 
of  the  Missouri  river.  Q.  And  that  portion 
of  the  line  east  of  the  Mlssiurl  river  and  the 
portion  west  of  tbe  Missouri  river,  designated 
as  the  Burlington  &  Missouri  River  Railroad 
in  Nebraska,  are  parts  of  wbat  railroad  sys- 
tem? A.  Of  the  Chicago,  Burlington  &  Quin- 
cy Railroad  Company.  Q.  How  long,  if  yon 
know,  has  the  Chicago,  Burlington  &  Quincy 
Ilailniid  Company  owned  and  operated  these 
two  portions  of  the  system  that  you  have 
spoken  of?  A.  To  my  knowledge,  since  1801 
up  to  the  present  time.  Q.  Mr.  Hanson,  did 
you  or  were  you  instrumental  in  appealing 
this  case  from  the  Justice  court  to  this  court? 
A.  I  was."  Another  witness  for  the  defend- 
ant (J.  W.  Williams)  was  examined  as  fol- 
lows; "Q.  What  \&  you  business?  A.  An 
agent  for  the  Chicago,  Burlington  &  Quincy. 
Q.  Where  are  you  located?  A.  At  Longmont 
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Q.  What  was  yotir  bualDe^  during  the  moath 
of  February,  1898?  A.  I  was  located  at  Lons- 
moQt,  Colorado,  and  occupied  as  agent  for 
the  Chicago,  Burlington  &,  Qulacy  Railroad 
Company.  Q.  Were  you  during  the  month  oC 
February,  1898,  agent  or  empioyed  by  the 
Burlington  &  Missouri  RiTCr  llnllroad  Com- 
imny  in  Nebraslia?-  A.  I  was  not  Q.  How 
long  have  you  been  employed  by  the  Ohicago, 
Burlington  &  Qnincy  Railway  Company?  A. 
About  twelve  years.  Q.  Were  you  at  any 
time  since  the  26th  day  of  February,  180S, 
served  with  a  summons  In  the  case  of  W.  W. 
Burch  V.  The  Burlington  &  Missouri  River 
Railroad  Company  In  Xebraslta?  A.  Yes,  sir. 
Q.  Do  you  remember  when?  A,  I  think  along 
about  tbe  1st  of  Alay,  If  I  am  not  mistaken. 
Q.  Were  you  employed  by  the  Burlington  & 
Missouri  River  Rnliroad  Company  in  Ne- 
braska in  any  capacity?  A.  Ko,  sir.  Q. 
Have  you  been  since?  A.  No,  sir.  Q.  Are 
you  familiar  with  the  line  of  railroad  owned 
by  the  Chicago,  Burlington  &  Qulncy  Rail- 
road Company  In  Boulder  county,  Colorado? 
A.  Yes,  sir.  Q.  You  may  state  to  the  jury 
the  termini  of  that  railroad  in  this  county? 
A.  The  Chicago,  Burlington  &  Quiocy  op- 
erates that  line  of  rond  known  as  the  Bur- 
lington &  Missouri  River  Railroad  In  Ne- 
braslia. It  runs  from  Denver  to  Lyons, 
through  Longmont  and  Hygiene.  •  •  • 
Q.  What  did  you  do  when  you  had. the  sum- 
mons served  on  you?  A.  I  took  it  and  sent 
It  Into  the  superintendent's  office  at  McCook, 
Nebraska.  •  •  •  Q.  If  you  represent^  tbe 
Chicago,  Burlington  &  Qulncy  Railroad,  and 
had  nothing  to  do  with  tbe  Burlington  Sc. 
Missouri  River  Railroad  Company  in  Ne- 
braska, why  did  you  pay  any  attention  to  It? 
A.  For  this  reason:  I  was  sntisSed  it  bad 
reference  to  our  road.  I  took  the  summons, 
and  bad  It  sent  in  to  the  superintendent  Q. 
Ii  not  It  a  fact  that  that  road  of  which  you 
are  agent  of  Is  known  as  tbe  Burlington  & 
Missouri  River  Bailroad  In  Nebraska?  A. 
Tea.  sir.  Q.  And  that  on  their  printed  mat- 
ter they  have  that  name,— -the  name  of  the 
Burlington  &  Missouri  River  Railroad  In  Ne- 
braska? A.  They  have  tliat  printed  matter, 
a  large  share  of  it,  at  the  top  of  which  is, 
The  Burlington  &  Missouri  River  Railroad  in 
Nebraska.'  and.  In  parenthesis  under  It,  'Chi- 
cago, Burlington  &  Qnincy  Railroad  Cbmpany^ 
Owners.' " 

The  Chicago,  Burlington  &  Qubicy  Railroad 
Company  being  at  the  time  of  tbe  fire  tbe 
owner  and  operater  of  the  railroad  on  the 
line  of  which  tbe  fire  originated,  whatever  re- 
aponslbllity  for  the  fire  and  Its  results  there 
may  be  attaches  solely  to  that  corporation; 
and  because  it  was  from  its  train,  and  from 
no  other  train,  that  the  Are  proceeded,  and  It, 
and  not  another,  la  liable  for  tbe  loss,  it  Is 
Insisted  that  the  Judgment  against  the  Bur- 
lington &  Missouri  River  Railroad  In  Nebraska 
cannot  stand,  tf  the  defendant  were  a  cor- 
poration distinct  from  the  Ciilcago,  Burling- 
ton ft  Qulncy  Kailroad  Company,  we  might 


be  compelled  to  agree  with  cotmsd.  See  Rail- 
road Co.  V.  Loveland  (Colo.  App.)  W  Pac. 
3S1.  But  the  fact  la  not  so.  It  appears 
ttbundnutly  from  the  evidence  produced  for 
the  defendant  that  the  Burlington  &  Missouri 
River  Railroad  Company  in  Nebraska  Is  not 
the  legal  name  of  any  corporation,  but  that, 
for  Its  own  convenience,  the  Chicago,  Bur- 
llngtou  &  Qulncy  Railroad  Company  has  des- 
ignated that  portion  of 'its  line  west  of  tbe 
Missouri  river  as  tbe  Burlington  &  Missouri 
River  Railroad  in  Nebraska.  The  purpose 
of  this  suit  was  to  obtain  a  Judgment  against 
the  owner  of  the  line  of  railroad  from  which 
the  Are  proceeded,  but  the  owner  was  mis- 
named. Instead  of  being  sued  by  Ita  prop- 
er corporate  oppeilatlon,  it  was  called  by  a 
name  derived  from  a  designation  which  It  ap- 
plied to  a  particular  portion  of  Its  line.  The 
summons  In  the  case  was  served  on  the  agent 
of  tbe  Chicago,  Burlington  &  Quhicy  Railroad 
Company,  and  In  response  to  its  notlfleation 
that  company  appeared  and  conducted  the 
defense.  As  a  legal  entity,  the  Burlington  & 
Missouri  River  Railroad  Company  in  Nebraska 
had  no  existence,  summons  could  not  be  serv- 
ed on  It,  It  had  no  agents.  It  Could  not  em- 
ploy counsel,  and  It  could  not  make  a  defense. 
But  the  summons  brought  a  party  Into  court 
by  which  defense  waa  made,  and  evidently 
that  party  was  tbe  Chicago,  Burlington  & 
Qulncy  Railroad  Company,  upon  whose  agent 
summons  waa  served.  The  simple  fact,  which 
the  record  clearly  discloses,  is  that  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  Company 
was  sued  by  an  erroneous  name.  It  was  com- 
petent to  that  company  to  submit  to  a  suit 
against  It  by  that  name.  It  could  have  taken 
advantage  of  the  error  upon  its  appearance  in 
response  to  tbe  summons,  but  it  offered  no 
objection,  and  participated  In  a  trial  of  the 
case  upon  its  merits.  It  therefore  waived  the 
error  in  its  name.  Its  failure  to  show  the 
misnomer  at  the  proper  time  concludes  it,  and, 
if  the  plaintiff  move  properly,  the  Judgment 
Is  as  effective  against  it  as  If  It  had  been  cor- 
rectly named.  Insurance  Co.  v.  French,  18 
How.  404,  15  L.  Ed.  451;  Pond  T.  Ennls,  69 
111.  341. 

Error  Is  assigned  upon  the  admission  and 
exclusion  of  evidence.  It  Is  not  shown  In  ar- 
gument how  the  defendant  was  Injured  by  the 
rulings.  In  some  -  Instances  they  seem  to 
have  been  proper  enough.  In  others,  the  evi- 
dence rejected  was  afterwards  received,  and 
It  is  upon  that  very  evidence  that  this  opin- 
ion largely  rests.  Two  examples  will  serve  to 
show  the  nature  of  the  rulings  of  which  com- 
plaint Is  made:  The  plaintiff  was  asked  by 
his  counsel  whether  or  not  in  tbe .  inclasure 
where  the  hay  was  stacked,  and  on  tbe  ground 
where  it  was  cut,  there  were  small  trees 
growing.  The  answer  was  that  there  were 
small  trees  between  the  stack  and  tbe  rail- 
road. It  was  objected  by  tbe  defendant  that 
the  question  was  Immaterial,  Incompetent, 
and  irrelevant.  The  qiiestion  does  not  seem 
to  OS  to  be  very  important  It  probably  b»- 


Digitized  by  Google 


8 


eD  PACIFIC 


BBPOBTEB. 


(Ner. 


longs  to  a  class  of  questions  not  Infrequently 
asked  witnesBes  for  the  purpose  of  obtaining 
an  acquaintance  with  tbe  situation  or  circum- 
stances related  to  the  occurrence  out  of  which 
the  litigation  arose.  Such  acquaintance  may 
lead  to  a  clearer  understanding  of  the  prin- 
cipal facts,  or  It  may  not;  hut  how  It  can  be 
harmful.  Is  not  explained  to  us.  The  plain- 
tiff claimed  nothing  Qn  account  of  the  trees. 
There  was  no  evidence  that  any  of  them  were 
injured,  and,  except  as  descriptive  of  the 
ground  through  which  the  fire  passed  on  ita 
way  to  the  stack,  nothing  was  said  about 
them.  We  hardly  think  the  court  erred  in 
allowing  the  question.  John  A.  Webber  was 
a  witness  for  the  defendant.  He  testified  that 
he  was  an  agent  for  the  company  whose 
track  parsed  through  the  plalntUTa  farm.  He 
was  then  asked,  "What  company  is  that?' 
The  plaintiff  objected  to  the  question  as  not 
being  cross-examination,  and  the  objection 
was  sustained.  The  question  was  proper,  and 
the  answer  should  have  been  received.  But 
the  defendant  was  allowed  by  other  witnesses 
to  prove  what  company  that  was,  and  the 
evidence  was  uncontradicted,  so  that  it  had 
the  full  benefit  of  the  fact  it  desired  to  es- 
tablish, and  was  therefore  unharmed  by  the 
particular  ruling. 

Complaint  is  made  of  an  Instruction  to  the 
effect  that  if  the  defendant  appeared  and  de- 
fended the  suit,  and  appealed  from  the  judg- 
ment of  the  justice  to  the  county  court.  It 
was  estopped  to  deny  its  corporate  existence. 
That  instruction  states  the  law.  Decorating 
Co.  7.  Ham,  3  Colo.  App.  559,  34  Pac.  4»4. 
As  the  defendant  was  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company,  sued  by  a 
wrong  name.  It  was  Its  corporate  existence  to 
*  Which  the  Instruction  referred.  We  see  no 
necessity  for  the  instruction,  but  neither  do 
we  see  how  the  defendant  could  be  injured  by 
It  The  instructions  offered  by  the  defend- 
ant which  the  court  declined  to  give  advan- 
ced propositions  directly  opposite  to  views  ex- 
pressed to  us  in  this  opinion,  and  were  prop- 
erly refused.  Some  of  the  Instructions  for 
the  plaintiff  were  too  favorable  to  the  defend- 
ant, but  that  they  were  so  furnishes  the  de- 
fendant with  no  ground  of  complaint 
The  judgment  wIU  be  affirmed.  Affirmed. 

(28  Nev.  SBI) 

GOTBI4LI  et  al.  T.  OARDBIiEJ  et  aL 

(Supreme  Court  of  Nevada.    May  29,  1902.) 

DIVERSION  OP  WATER— IRRIGATION  PtTRPOaES 
-IMPROPER  EVIDENCE-FACTS  AFTERWARDS 
ADMITTED— EVIDENCE  WITHDRAWN— HARM- 
LESS ERROR— EXTENT  OP  RIGHT  TO  USB  WA- 
TER. 

1.  In  an  action  for  damages  for  the  diver* 
sioQ  of  water,  the  admission  in  evidence  of  the 
judgment  roll  in  a  former  action  between  the 
same  parties  for  the  purpose  of  stiowiug  the 
plaintiff*  right  to  maintain  a  dam  and  ditch 
over  the  defendant's  land  was  not  error;  it 
being  afterwarda  admitted  that  the  plaintiffs 
were  the  owners  of  the  dam,  and  had  the  prior 
right  to  use  tlie  water  for  irrigation  purposes. 

2.  Where  fiudings  of  fact  in  a  former  case 
were  iutroduced^  but  afterwards  withdrawn, 


and  the  jury  iastmcted  not  to  consider  them, 
there  was  no  error. 

3.  Where  evidence  was  introduced  as  to 
damages  accruing  since  the  commencement  of 
the  suit,  but^afterwards  withdrawn,  and  the 
jury  instructed  not  to  consider  it,  there  was 
no  error. 

4.  in  an  action  for  damages  for  the  diver- 
sioa  of  water,  au  instruction  that  if  It  was 
found  necessary  to  have  a*  ditch  full  of  water 
to  irrieate  certain  lauS  during  eitber  of  two 
preceding  years,  then  the  owner  was  entitled 
to  fill  the  ditch  to  its  capacity  daring  each  sea- 
son in  the  future,  was  improper,  as  the  own- 
er of  land  1ft  only  entitled  to  so  moch  water 
as  Is  necessary  for  that  particular  year,  which 
amount  necessarily  vanes  accordmg  to  the 
humidity  of  the  season  and  the  number  of 
acres  under  cultivation. 

Appeal  from  district  court,  I^on  county; 
O.  E.  Mack,  Judge. 

Action  by  John  Gk>telir  and  others  against 
Orlando  Cardelli  and  others.  From  a  judg- 
ment and  decree  tor  plaintiflB,  defendants 
appeal.  Decree  modified. 

TorreysoD  &  Summerfield,  for  appellants. 
W.  £.  F.  Deal  and  John  Lothrop,  for  re- 
spondents. 

BELKNAP,  J.  This  Is  an  action  for  dam- 
ages for  the  diversion  of  water.  Respond- 
ents are  the  owners  of  lands  upon  the  Car- 
eon  river,  and  have  the  prior  right  to  divert 
so  much  of  the  waters  thereof  flowing 
through  a  described  ditch  situated  upon  de- 
fendants' lands,  higher  up  the  river,  as  la 
necessary  to  Irrigate  142  acres  of  land.  A 
jury  assessed  the  damages  at  $775. 

1.  The  first  asslgpment  of  error  la  the  ad- 
mission In  evidence  of  the  judgment  roll  in 
a  former  action  between  the  same  parties. 
The  purpose  of  this  evidence,  -as  shown  by 
an  Instruction  of  the  court  was  to  establish 
respondents'  right  to  maintain  a  certain  dam 
and  ditch  over  appellants'  lands.  Afterwards 
it  was  admitted  that  respondents  were  the 
owners  of  the  dam  and  ditch,  with  the  prior 
right  to  the  use  of  so  much  of  the  water 
as  was  necessary  to  Irrigate  the  quantity 
of  land  as  the  proof  should  establish.  Ap- 
pellants having  admitted  the  facts  which  this 
evidence  tended  to  prove,  its  admiaslon  waa 
not  prejudicial. 

2.  The  findings  of  fact  In  the  former  case 
were  also  Introduced  In  evidence,  but  were 
^vlthdrawn  by  respondents,  and  the  court  In- 
structed the  jury  not  to  consider  them.  A 
similar  motion  and  Instruction  were  made 
and  given  touching  evidence  of  damages  ac- 
cruing since  the  commencement  of  the  suit 

3.  Respondents'  instruction  No.  5,  as  modi- 
fied, reads  as  follows:  "If  you  believe  from 
the  evidence  that  it  was  necessary  that  plain- 
tiffs should  have  sufficient  of  the  waters  of 
the  Carson  river  to  fill  their  ditch  to  its  full 
capacity  during  the  Irrigating  season  of  1898 
and  1809,  or  either  of  said  years,  In  order  to 
have  irrigated  their  crops  properly  on  the 
lands  irrigated  for  crops  for  five  years  prior 
to  the  commencement  of  this  action,  then 
your  verdict  should  find  that  the  plaintiffs 
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ue  eotftlcd  to  mffldeat  of  tbe  waten  of 
Oazmn  rlrer  to  flU  titi^  dltcb  to  ito  capacity 
doling  tht  tarlgatlng  aeaaon';  an^  In  deter- 
mining the  matter.  It  la  your  duty  to  comparo 
yonr  Icnowledse  and  experience  wlQi  the  erl- 
doice  In  the  caae^  and  determine  what  the 
Cact  Is."  It  vaa  ataovn  that  the  amonnt  of 
land  under  cnltirattoa  In  the  years  1898  and 
ISBO  waa  142  acres.  The  carrying  capacity 
of  the  diteh  ms  abont  1.200  miners'  Inches, 
some  of  plalntlffB'  witnesses  testlfled  that- a 
full  ditch  of  water  waa  necessary  to  irrigate 
tbe  growing  crops.  This  llb«al  allowance 
may  not  be  necessary  in  seasons  of  more  hu- 
midity, or  In  yeara  when  the  cultlrated  area 
Is  less.  Tbe  law  Is  that  an  approprlator  la 
only  entitled  to  so  mncb  wata>,  economically 
used,  within  his,  appropriation,  as'  la  necessary 
to  Irrigate  his  land.  The  necessary  amount 
of  water  Tarlea  with  title  aeasona.  Thedecree^ 
as  entered,  in  effect  allows  respondents  all 
the  water  their  ditch  will  cany  during  the 
Irrigating  season  of  each  year.  Irre^iectiTe 
of  ita  necessity,  and  enjoins  appellanta*  In- 
terference therewith.  In  this  req^ect  the  de- 
cree la  erroneous,  and  must  be  modified  by 
dimlnating  therefrom  all  directions  touching 
any  find  quantity  or  Tolnme  of  water  to  be 
taken  In  plalntllV  ditcb.  The  emnr  In  the 
instruction  doea  not  afCect  the  votUct  return- 
ed by  the  Jury,  and  will  not  neceaiUate  a 
nreraal  of  tbe  caa& 

Tbe  causa  Is  remanded  to  the  district  court, 
with  directions  to  modify  and  amend  Its  de- 
cree In  compliance  witii  tbeae  tlews,  and 
when  BO  amended  the  Judgment  and  decree 
win  be  affirmed.  Badi  par^  to  pay  his  own 
costs  In  this  court 

HASSBX,  fil       and  FITZOBRAUt^ 
eoncor. 


(ss  WMh.  m) 

KKTLBB  T.  iSWEI^St} 

(Sopreme  Gout  of  Washington.    Ifar  21, 
1902.) 

AmAL-ORDBR  VACATINO  JUDOUBNT. 

An  order  racating  a  Jadxment  la  not  ap- 
pealable. 

Appeal  from  auperior  court,  King  county; 
Geo.  Meade  Emory,  Judga 

Action  by  Charles  K.  Metier  against  Mat- 
tie  K.  Metier.  From  an  order  Tacating  tbe 
Judgment,  plaintiff  appeals.  Dismissed. 

Herbert  B.  Snook,  for  appellant.  Gray  ft 
Talt  and  Byeta  ft  Byers,  for  respondent 

PER  CURIAM.  The  appeal  In  this  case  la 
from  an  order  Tacatlog  a  Judgment  and  mo- 
tion la  made  by  the  respondent  to  diamiaa  tbe 
anneal  for  the  reason  that  such  order  la  not  an 
appealable  order.  Under  tbe  rule  announced 
In  Freeman  t.  Ambrose.  12  Wash.  1,  40  Pac 
B81,  and  Nelson  t.  Denny  (Wash.)  87  Paa 
78,  the  motion  must  be  austolned  and  the  ap- 
peal dismissed. 

•BAssriss  diBM  8wt«mbw  tl,  IML 


(28  Wash.  CU) 

DOSSBIT  T.  ST.  PAUI«  ft  T.  LUMBBB  00. 
(Supreme  Court  of  Washington.    May  20, 

1902.) 

APPBAI^VBRRUUNQ  OF  DBHCRRBR-RBFUS- 
AL  OP  NONSUIT— REFUSAL  TO  DIRBCT  VER- 
DICT—D I  SAG  REBMKNT  OP  JURY— RBTRlAl*- 
ORDER  ORANTINO  NEW  TRIAI^-THBOaY  OT 
APPEAL. 

2  BaHlDfei!^  Ann.  Codes  ft  St  |  6S00,stdML 

6,  proTideB  that  an  appeal  may  be  had  from  any 
order  affecting  a  inbstantial  right  iu  a  avil 
action  which  ''(3)  grants  a  new  trial."  Sec- 
tion 5070  defines  a  uew  trial  as  a  re-examina- 
tion of  an  issoe  <of  fact)  after  trial  "and  de- 
cision" by  a  JniT,  etc.;  and  section  5071.  ena- 
meratliig  grouQdB  for  a  new  trial,  omits  dli^ 
agreement  of  tbe  Jury.  Sections  6006,  SOOT, 
provide  for  the  discharge  of  the  jnry  when  It  # 
Bstisfactorily  anieara  that  they  cannot  agree, 
and  that  the  action  shall  be  for  trial  anew. 
Defendant  demurred,  at  the  dose  of  plaintitTs 
eridence  moved  for  s  directed  T^ict  and  a 
nonsuit,  and  at  tbe  dose  of  all  the  evidence 
again  aslced  a  directed  verdict,  all  of  which 
were  overrnled.  The  jory,  failing  to  agree, 
were  discharged,  and  the  caose  referred  to  tive 
aadgnmeut  list.  Plaintiff  moved  for  leave 
to  amend  his  complaint,  but  before  IJie  mo- 
tion was  heard  defendant  appealed.  Betd, 
that  the  appeal  waa  not  sustainable  under  aec- 
tiou  Bubd.  6,  and  mnst  be  dismissed. 

Appeal  from  superior  court.  Pierce  county; 
W.  O.  Chapman,  Judge. 

Action  by  Isaac  Oossett  against  the  St 
Paul  ft  Tacoma  Lumbw  Company.  From 
orders  overruling  a  demurrer  and  refusing 
a  directed  verdict  and  a  nonsnlt,  defendant 
appeals.  Dismissed. 

Wm.  P.  Reynolds,  Herbert  a  Griggs,  and 
Arthur  Remington,  for  antdlant  BlUa  ft 
Fletcher,  for  respondent 

WHITE.  J.  Ob  nwtlffli  to  dlamlas  a^eal 
and  for  other  relief.  Tbe  record  abows  that 
tlila  action  was  commenced  by  req^tKident 
against  appelant  for  ita  alleged  negligence 
canalng  injuries  to  xcQMmdent  while  In  the 
emph^  Qt  appellant  AHwUant  filed  a  de- 
murrer to  tbe  complaint  Tbla  demurrer  was. 
after  azgumait  oramiled.  App^nt.  after 
flllng  an  aunnr,  got  leare  of  the  court  to 
file  an  amended  answer.  A^dlant  then  filed 
an  amended  anawcr,  whldi,  after  certain  de- 
nials to  all^t&niB  In  reapondenf  a  complaint 
set  up  defmsea  tliat  nspondent  aaanmed  the 
rtak,  that  0ie  bijoiy  waa  canaed  by  the  act 
of  a  fellow  wrant.  and  ttut  re^ndent  waa 
guilty  of  contrlbatery  negligence^  Reeprakl- 
ent  then  filed  a  reply  to  tbe  amended  anaw«r, 
pleading.  In  efltect  a  gwieral  denial.  Be- 
spondoit  then  gave  notice  ot  aaslgnment  tor 
trial.   The  catiae  waa  then,  on  the  Ttb  day 
of  April,  1902,  brought  on  regnlariy  for  trial 
before  tbe  court  and  a  Jnry,  respMident  and 
appellant  both  appearing.    Trial  not  t>^iig 
completed  on  tbe  Tth,  the  cause  waa  ccmtln- 
ued  until  tbe  8th  at  10  o'clock,  at  wbicb 
time  It  was  again  taken  up.  BeepondeatL-t,  «n 
this  day,  completed  the  Introduction  of  ^estl- 
moay  on  his  b^aU,  wberenpon  tbe  defexk.cla.i&t 
moved  the  court  that  the  court  as  a  matirtiec 
of  law,  direct  tbe  Jury  to  return  a  weapdK^ 
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tor  appellBiit  The  jmy  was  tiien  excused, 
and  comuel  for  respondent  and  appellant  pro- 
ceeded to  argne  this  motion  to  tbe  conrt. 
The  argument  not  baring  been  conduded  on 
tbls  da7,  tbe  cause  was  eontinned  imtll  tbe 
9th  day  of  April,  at  vhlch  time  the  argument 
was  conthiued,  and.  after  tbe  court  bad  fully 
heard  counsel  for  respondent  and  appellant, 
the  conrt  denied  appellant's  motion.  Appul- 
lant  then  moved  the  court  for  a  nonsut^ 
without  desiring  to  argue  the  same,  and  tbe 
motion  was  by  tbe  court  denied.  Tberenptm 
tbe  Jury  was  recalled  to  tbe  box,  and  tbe 
trial  proceeded  by  tbe  Introduction  of  testJ- 
mony  on  the  behalf  of  appellant,  and,  after 
all  of  appellant's  testimony  had  been  tntro* 
duced.  and  respondent's  rebuttal  testimony 
Introduced,  appellant  again  mured  the  court 
that  the  Jury  be  directed  to  return  a  rerdlct 
for  appellant,  wblcb  motion,  attee  ai^nment 
by  cuunsel  for  respondent  and  appellant  was 
denied  by  ibe  court  Tbe  cause  was  then 
continued  until  tbe  lOtb  of  April,  at  which 
time  counsel  for  respondent  and  appellant  ar^ 
gued  tbe  cause  to  tbe  Jmy,  aud,  after  their 
argument  had  been  completed,  the  court 
charged  the  jury  on  tbe  law  of  the  case,  and 
the  Jury  retired  to  Its  Juiy  room  for  ddlbera- 
tlon,  counsel  for  respondent  aud  appellant 
agreeing  that  tbe  jury  might  return  a  sealed 
rerdlct.  The  jury  deliberated  from  the  time 
the  cause  was  submitted  to  them  on  the  lOtb 
of  April  until  10  o'clock  on  tbe  morning  of 
tbe  lltb  of  April,  at  which  time  tbe  jury 
was  called  Into  court  and  asked  by  tbe  court 
If  tbey  bad  agreed  upon  a  rerdlct  and  upon 
their  informing  the  court  -tiiat  tbey  bad  not 
agreed  the  court  sent  them  back  to  their,  jury 
room  for  further  deliberation.  Thereafter,  at 
12  o'clock  m.  on  the  same  day,  the  court 
again  called  the  jury  Into  open  court  and 
again  asked  them  If  tbey  bad  agreed  upon  a 
rerdlct  Upon  theh-  stating  tbat  they  were 
unable  to  agree  upon  a  rerdlct,  tbe  court 
discharged  the  Jury  from  further  considera- 
tion In  the  case,  and  referred  the  case  back 
for  notice  on  assignment  list  Respondent 
tiien  moved  the  court  to  be  allowed  to  file 
an  amended  complaint  which  motion,  with 
copy  of  the  proposed  amoided  complaint  was 
served  upon  counsel  for  appellant  on  tbe  15th 
day  of  April,  A.  D.  1902.  notifying  appellaat 
that  on  Saturday,  the  IDth  day  of  AprU,  1902, 
said  motion  would  be  called  up*  tot  hearing. 
On  the  17th  of  April.  1902,  appelant  mored 
the  court  to  flx  the  amount  of  a  supersedeas 
bond  on  appeal,  which  amount  the  court 
Ozed  at  $1,O00l  Od  tbe  same  day  appellant 
served  upon  counsel  for  respondent  notice  of 
appeal,  appeal  bond,  and  supersedeas  bond, 
and  filed  all  ot  tbe  same  on  tbe  succeeding 
day,  April  18,  1902.  On  Saturday,  the  lOtb 
day  of  April,  A.  D.  1002.  respondent  pursu- 
ant to  bts  motion  for  leave  to  amend  com- 
plaint and  his  notice  that  the  same  would  be 
called  up  for  hearing  at  that  time,  called  up 
the  same  fw  hearing,  at  which  time.  It  ap- 
pearing to  the  court  that  appellant  bad  ap- 


pealed this  catue  to  tbe  niprane  court  tlie 
court  refused  to  consider  said  motion  until 
ntter  tbe  determination  ot  said  appeal. 

Section  KKX),  2  Ballinger's  Ann.  Codes  St 
St,  provides  tor  appeals  to  this  court  BubdS- 
rision  6  of  that  section  Is  as  follows:  "From 
any  order  affecting  a  substantial  right  In  a 
cirll  action  or  proceeding,  which  either,  (1) 
In  effect  determines  the  action  w  proceeding 
and  prerentB  a  final  judgmnat  therein;  or  (S) 
dlsconttnuN  the  action;  or  (3)  grants  a  new 
Irial;  or  (4)  sets  aside  or  refuses  to  afUrm  an 
award  of  arbitrators,  or  refers  the  cause  back 
to  them."  The  tMrd  irtatemeat  of  tbe  subdl- 
rlalon  la  the  one  upon  which  the  appelant 
rdles  to  sustain  Its  appeal.  -  We  agree  wltb 
tbe  appellant  that  the  laws  relating  to  appeals 
are  remedial  statutes,  and  are  entitled  to  the 
most  liberal  construction.  The  Intent  ot  the 
legislature  In  enacting  sncb  laws  is  the  lead- 
ing consideration  whm  there  la  a  question 
of  doubt  as  to  the  intapretatlon  of  the  act 
We  bare  no  doubt  tbat  the  leading  object  ot 
tbe  legidature  In  glrlng  the  right  of  appeal 
from  auy  order  granting  a  new  trial  and  ttie 
prevailing  Intentkm  of  the  act  was  to  sare 
cost  and  avoid  unnecessary  litigation  Inrolved 

such  retrial  when  tbe  order  therefor  was 
erroneous.  But  it  must  not  be  overlooked 
tbat  we  have  uniformly  held  that  luiiess  there 
was  a  clear  abuse  of  discretion  In  granting 
a  new  trial,  this  court  would  not  review  the 
order.  Tbe  reason  given  by  us  for  this  nil« 
Is  that  *'snch  an  order  does  not  conclude  the 
righhi  of  tbe  party  against  whom  the  ruling 
Is  made.  It  simply  casts  upon  blm  the  bur- 
den of  again  submitting  bis  case  to  the  jury." 
Kobler  v.  Railway  Co.,  8  Wash.  453.  S6  Pac 
^3.  Tbat  is  all  tbe  burden  that  the  law 
Imposes  upon  the  defendant  Id  case  of  a  mis- 
trial In  tbe  case  at  bar  there  has  been  no 
order  of  tbe  court  granting  a  new  triaL 
There  has  been  a  mistrial  by  reason  of  tbe 
failure  of  the  jury  to  agree  upon  a  rerdlct 
There  has  been  no  tbuse  of  discretion  by  the' 
court  In  discharging  the  jury  from  a  eon- 
Bidaation  of  the  case  when  tbey  failed  to 
agree.  Tbe  day  has  long  since  passed  when 
courts  are  justified  In  carting  Juries  about 
and  starving  them  Into  submission.  The  ap> 
pel  Ian  t  In  substance,  says  the  condition  here 
presented  Is  tbat  the  appellant  Is  about  to  be 
subjected  to  the  expense  of  another  Jury  trial, 
for  wblcb  It  bas  no  redress,  whatever  may  be 
the  result  because.  If  the  Judgment  Is  finally 
In  Its  favor,  the  same  will  avail  nothing  be- 
cause of  tbe  povOTty  of  tiie  respondent.  For 
this  reason  It  contends  the  court  should  re- 
view the  evidence  In  tbe  case  that  resulted 
in  a  mistrial  In  order  to  determine  whether 
tbe  court  made  tbe  proper  rulings  on  the  mo- 
tions for  a  nonsuit  and  for  a  directed  verdict 
Tbe  Inw  expressly  provides  for  the  discharge 
of  the  Jury  after  tbey  have  been  kept  tt^ 
gether.  and  It  satisfactorily  appears  tbat  there 
Is  DO  probability  of  their  agreeing,  and  tho 
action  slmll  tiiereafter  be  for  trial  anew.  See- 
Uous  SOOO,  SOOT,  2  Ballinger's  Codes  &  Bt 
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From  the  matters  disclosed  la  this  record  the 
issues  may  Dot  be  the  same  In  the  next  trial. 
Grout  liberality  under  onr  system  is  allowed 
in  the  pleadings.  Even  if  the  pleadings  are 
not  amended,  the  same  evidence  may  not  be 
twfore  the  jury  in  the  next  trial.  But  there 
has  heen  no  order  granting  a  new  trial  in 
this  case.  If  this  case  is  resubmitted  to  a 
Jury,  It  will  result  from  the  express  provision 
of  the  statute,  and  not  from  any  order  of  the 
court.  The  action  which  may  result  in  a  re- 
examination of  the  issues  in  this  case  was  the 
act  of  the  Jury  In  Its  failure  to  agree,  and  not 
the  act  of  the  court,  and  no  act  of  a  Jury  is 
reviewable  in  this  court  exc^t  on  appeal 
from  a  Judgment  rendered  on  their  verdict. 
Buckley  V.  Conley,  16  Wash.  338,  47  Pac.  735. 
No  final  Judgment  has  been  entered  in  this 
caae.  Olsen  v,  Newton,  3  Wash.  429,  30  Pac. 
4.50.  We  have  held  that,  after  a  demurrer 
was  sustained  to  the  complaint,  and  before 
final  Judgment  was  entered,  and  whore  the 
appeal  was  from  the  order  sustaining  the  de- 
murrer, that  the  appeal  was  of  no  avail  he- 
cause  of  tlie  want  of  a  final  Judgment,  and 
that  to  review  such  an  order  the  appeal 
should  be  from  the  final  Judgment.  Mason 
Co.  V.  Dunbar,  10  Wash.  163,  38  Pac.  1003. 
The  motion  for  a  nonsuit  and  for  an  instruct- 
ed v«^Ict  was,  in  effect,  a  demurrer  to  the 
evidence,  and  falls  within  the  same  rule  laid 
down  in  the  case  last  cited.  To  entertain  this 
appeal  will  be  to  try  the  case  piecemeal.  We 
have  held  that  this  court  will  not  permit  a 
cause  to  be  brought  before  It  by  piecemeal  for 
review  unless  clearly  authorized  to  do  so  by 
legislative  enactment.  In  Wlndt  v.  Bannlza,  2 
Wash.  154,  26  Pac.  180,  which  was  an  appeal 
from  an  order  dissolving  an  attachment  when 
the  statute  at  that  time  did  not  allow  an  ap- 
peal In  express  terms  from  such  an  order, 
and  it  was  claimed  that  such  an  order  was  a 
"proceeding"  In  the  action,  and  appeals  were 
allowed  "In  all  actions  and  proceedings,"  we 
said:  "We  are  aware  that  appeals  from  or- 
ders discharging  or  sustaining  attachments 
are  provided  for  by  statute  in  some  of  the 
states,  and  It  may  be  said  that  our  statute  Is 
broad  enough  to  cover  such  cases.  Our  reply 
Is,  it  is  broad  enough,  but  too  indellnlte. 
Taken  In  a  literal  sense,  it  would  permit  an 
appeal  from  any  and  every  interlocutory  or- 
der and  decision  made  In  the  progress  of  an 
action.  Ordinarily  speaking,  every  step  taken 
In  an  action  is  a  proceeding;  and,  if  every 
proceeding  were  appealable,  then  this  court 
might  be  compelled  to  sit  in  Judgment  upon 
the  ruling  of  the  lower  court  In  changing  the 
place  of  trial  of  an  action  or  In  overruling  a 
demurrer.  We  do  not  believe  the  legislature 
Intoided  that  the  word  should  be  nuderstood 
in  any  such  sense.  But  we  do  believe  that 
the  court  should  not  depart  from  the  well- 
known  and  established  principles  of  the  com- 
mon, law,  and  permit  a  cause  to  be  brought 
before  It  by  piecemeal  for  review,  unless 
cleaiiy  authorized  so  to  do  by  legislative  en- 
actment"  **A  new  trial  is  a  re-examlnatlon 


of  an  issue  (of  fact)  in  the  same  court  after 
a  trial  and  decision  by  a  Jury,  court,  or  ref- 
erees." 2  Ballinger's  Ann.  Codes  &  St.  S  5070. 
This  definition  contemplates  in  Jury  trials  a 
decision  of  the  Issue  by  the  jury.  This  Is 
wholly  lacking  in  this  case.  This  court  has 
repeatedly  held  that  the  words  "new  trial," 
as  found  in  subdivision  6,  S  6500,  Id.,  are  to 
be  construed  as  defined  In  section  5070,  Id. 
"The  technical  terms  and  phrases  of  the  law, 
when  found  in  a  statute,  must  be  taken  in 
their  proper  technical  signification,  unless 
there  Is  something  in  the  context  to  show  that 
they  were  intended  to  bear  a  different  mean- 
ing. Especially  on  subjects  relating  to  courts 
and  legal  process,  the  legislature  are  to  be 
considered  as  speaking  technically,  unless; 
from  the  statute  Itself,  it  appears  that  they 
used  the  terms  in  a  more  [rapular  sense." 
Black,  Interp.  Laws,  p.  130.  Section  5071,  2 
Ballinger's  Ann.  Codes  &  St.,  enumerates  the 
grounds  on  which  a  new  trial,  as  defined  in 
section  5070,  Id.,  may  be  granted,  and  the 
disagreement  of  the  Jury  Is  not  one  of  those 
grounds.  Therefore  the  re-examlnatlon  of  the 
Issues  which  may  result  from  such  disagree- 
ment is  not  a  new  trial  In  the  sense  used  In 
the  statute  giving  the  right  of  appeal  from 
an  order  granting  a  new  trial.  "Courts  of 
Justice  can  give  effect  to  legislative  enact- 
ments only  to  the  extent  to  which  they  may 
be  made  operative  by  a  fair  and  liberal  con- 
struction of  the  language  used.  It  is  not  their 
province  to  supply  defective  enactments  by 
an  attempt  to  carry  out  fully  the  purposes 
which  may  be  supposed  to  have  occasioned 
those  enactments.  This  would  be  but  an  as- 
sumption by  the  Judicial  of  the  duties  of  the 
legislative  department."  Swift  T.  Luce,  27 
Me.  285.  While  the  consideration  In  view  by 
the  legislature  In  giving  an  appeal  from  an 
order  granting  a  new  trial  was  to  save  the 
costs  of  a  second  trial,  and  to  put  an  end  to 
litigation,  these  considerations  cannot  override 
the  clear  language  used  In  the  statute  itself, 
and  give  an  appeal  from  other  orders  not 
mentioned  In  the  statute.  Here  the  language 
Is  plain.  There  Is  no  room  for  construction. 
Our  statute  on  appeals  is  specific,  and  the 
orders  sought  to  be  appealed  from  in  this  case 
have  as  well  established  and  recognized  des- 
ignation as  has  an  order  which  grants  a  new 
trial.  None  of  these  orders  are  enumerated  as 
being  Independently  appealable.  The  Inten- 
tion not  to  Include  them  Is  plain,  and  there 
la  no  necessity  for  entering  the  "realm  of 
purely  speculative  Inquiry."  The  case  of  Nel- 
son V.  Denny  (Wash.)  67  Pac.  78,  which  ap- 
pellant seems  to  think  sustains  him  in  his 
contention,  has  no  application  to  the  case  at 
bar.  In  tbe  case  of  Nelson  t.  Denny  there 
was  a  final  Judgment  on  tbe  m«1ts.  In  this 
case  tbere  Is  no  Judgment.  The  dissenting 
opinion  In  Nelson  v.  Denny,  In  which  the 
writer  of  this  opinion  would  have  concurred 
had  he  been  present  at  the  trial,  Is  reasoned 
upon  the  theory  that  there  had  been  a  trial 
resulting  in  a  final  Judgment  Tbe  writer  of 
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the  dissenting  opinion  says:  "It  Is  no  Idle 
(.'eremony  to  try  an  involved  and  hotly-con- 
tested action.  When  a  litigant  has  once  done 
this,  and  has  been  successful  In  obtaining  a 
Judgment,  he  ought  not  to  be  driven  to  retry 
hiB  cause  before  he  can  review  an  order  va- 
cating that  Judgment,  imless  the  statute  per* 
mlts  of  no  other  construction."  If  we  fully 
cismprehend  the  argument  of  the  appellant,  It 
is  contended  that  the  ruling  of  the  lower  court 
on  the  motions  In  question  were  orders  af- 
fecting a  substantial  right,  which,  in  effect, 
granted  a  new  trial  by  causing  a  mistrial. 
The  ruling  of  the  court  on  the  admissibility 
of  testimony  might  with  equal  reason  be  aald 
to  effect  a  substantial  right*  and,  If  erroneous, 
might  necessitate  a  new  trial  It  will  hardly 
be  contended  that  an  appeal  would  lie  from 
such  an  order  Independent  of  a  final  Judgment. 
The  court.  In  passing  upon  these  motions  sim- 
ply determined  that  the  evidence  necessitat- 
ed the  submission  of  the  case  to  the  jury. 
The  refusal  to  grant  the  motions  was  similar 
in  effect  to  an  order  or  decision  of  the  court 
refusing  to  admit  testimony.  In  this  case 
there  has  been  no  trial,  because  there  has 
been  no  decision  on  any  Issue;  there  Is  no 
verdict,  and  no  Judgment.  Appellant's  claim, 
tJierefore,  that  this  evidence,  which  is  bar- 
ren of  resolta,  can  be  brought  here  for  review 
by  a  bill  of  exceptions,  has  no  more  founda- 
tion than  would  exist  should  an  appeal  be 
brought  from  a  mere  ruling  on  the  admissi- 
bility of  the  evidence.  To  grant  appellant's 
construction  of  the  statute  would  be  to  unset- 
tle well-established  principles,  and  open  wide 
the  door  of  this  court  to  successive  and  un- 
necessary appeals  on  almost  every  order  made 
by  the  court  during  the  progress  of  a  trial. 

The  motion  to  dismiss  the  appeal  at  the  cost 
of  the  appellant  Is  granted.  The  rest  of  the 
motion  Is  denied. 

REAVIS,  C.  J.,  and  FULLERTON,  MOUNT, 
HADLEY,  and  ANDERS,  JJ.,  concur.  DUN- 
BAR, J.,  concurs  in  the  result. 


(28  Wub.  626) 

CAMPBELL  et  al.  t.  HALL  et  al..  City 
Officers. 

(Supreme  Court  of  Washington.    May  31, 
3902.) 

MUNICIPAIi  CORPORATIONS— MANDAMUS-flU- 
PBRSEDEAS— APPEAL— DISMISSAL. 

After  a  peremptory  writ  of  mandamus  had 
issued  to  officers  of  a  dty.  commanding  the 
Issnauce  of  a  liquor  license,  they  appealed,  and 
afterwards  issued  the  license  and  received  the 
fees  therefor.  Held,  that  as  the  proceeding, 
though  nominally  against  the  officers,  was  in 
fact  against  the  city,  so  that  the  mandate  was 
superseded  by  the  appeal,  nuder  Ballinger's 
Ann.  Codes  &  St.  §  0506,  proTiding  that  on 
appeal  by  a  citv  do  bond  or  deposit  shall  he  re- 
quired,  the  subsequent  action  of  the  officers 
was  a  voluntary  satisfactiou  of  the  judgment, 
uecessitating  a  dismissal  of  the  sppeaL 

Appeal  from  superior  court,  Lincoln  comi- 
ty; C.  H.  Neal,  Judge. 


Mandamus  by  Robert  Campbell  and  others 
against  J.  F.  Hall  and  others,  as  officers  of 
the  city  of  Sprngue,  to  compel  the  issuance 
of  a  liquor  license.  From  a  decision  In  t&voE 
of  plaintiffs,  ,the  defendants  appeal.  Appeal 
dismissed. 

Samuel  R.  Stem,  for  app^ants.  Merrltt  & 
Merritt,  for  respondents. 

PER  CURIAM.  Motion  to  dismiss  appeal. 
This  was  an  action  In  the  nature  of  manda- 
mus by  respondents  to  compel  appellants,  as 
the  proper  officers  of  the  city  of  Sprague,  to 
issue  to  respondents  a  liquor  license.  The  re- 
lief demanded  by  respondents  was  the  grant- 
ing of  a  liquor  license.  Upon  hearing  of  the 
controversy,  the  superior  court  Issued  a  per- 
emptory writ  of  mandate  ordering  the  Issu- 
ance of  the  license.  App^lants  thereupon 
performed  the  order  required,  and  duly  is- 
sued the  license,  and  received  the  money 
therefor. 

The  first  ground  of  the  motion  to  dismiss 
assigned  is  that  there  Is  a  cessation  of  the 
controversy,  and  we  think  this  ground  Is  well 
taken.  Section  6505,  Ballinger's  Ann.  Codes 
&  St.,  provides:  "But  no  bond  or  deposit 
shall  be  required  when  the  appeal  is  taken 
by  the  state,  or  by  a  county,  city,  town  or 
school  district  therein."  The  action,  although 
against  appellants  in  their  official  capacity. 
Is,  In  substance,  against  the  municipality. 
The  statute  therefore  dispenses  with  the  req- 
uisite of  either  an  appeal  or  supersedeas 
bond.  The  appeal  of  the  municipality  then 
of  its  own  force  superseded  the  execution  of 
the  Judgment.  The  subsequent  Issuance  of 
the  liquor  license,  and  the  receipt  of  the  mon- 
ey therefor  by  the  municipality,  was  the  vol- 
untary satisfaction  of  the  Judgment  in  man- 
damus by  the  dty.  Under  the  rule  well  set- 
tled by  this  court,  upon  a  showing  that  the 
subject-matter  of  the  ctrntroversy  has  ceased, 
the  cause  will  be  dismissed. 

Dismissed. 

(28  Wasb.  688) 

BEALL  T.  CITY  OF  SEATTLB. 
(Supreme  Court  of  Washington.    May  10, 
1902.) 

MUNICIPAL  CORPORATIONS-INJUBT  TO  TRAV- 
KLER-BOILBR  UNDER  SIDBWALK— BXPLO- 
SION  —  CONSTRUCTION  OF  SIDEWALK  BA8B- 
MENT— NOTICE  TO  CITY. 

1.  Seattle  City  Ordinance  No.  2833,  S  22,  re- 
quires any  person  desirous  of  utilizing  the  un- 
derside of  any  sidewalk  iu  front  of  any  build- 
ing owned  by  him  to  extend  the  side  walls  of 
the  building,  and  specifies  the  manner  of  the 
construction  of  such  sidewalk  basements. 
Section  5  requires  the  building  inspector  to 
visit  every  building  in  the  course  of  erection 
or  alteration,  and  see  that  it  is  constructed 
or  altered  according  to  the  ordinances  in  refer- 
ence thereto.  Held,  that  the  construction  of  a 
sidewalk  basement  was  an  alteration  of  a 
building  which  it  was  the  duty  of  the  building 
inspector  to  examine,  and  require  to  conform 
to  the  ordinance. 

2,  A  carpenter,  employed  to  construct  a 
sidewallf  ba^ment  and  place  a  heating  ap- 
paratus therein,  applied  to  the  board  of  public 
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Ti'orks  for  a  permit,  and  was  referred  to  the 
assistant  btUlding  inspector,  wbo  Informed  the 
carpenter  that  a  permit  to  place  the  heating 
apparatus  under  tne  Bidewalk  was  not  requir- 
■ed,  and  told  him  how  to  place  it,  and  issued  a 
permit  to  construct  a  stairway  fi-om  the  street 
to  the  basement  of  the  building.  The  chairman 
•oC  the  board  of  public  works  testified,  in  an 
action  acainst  the  city  by  a  person  injured, 
while  walkiue  on  the  sidewalk,  by  an  explo- 
sion of  the  beating  plant,  that  the  assistant 
building  inspector  was  the  proper  person  to 
whom  such  applications  should  be  made.  The 
basement  was  not  conntnicted  as  required  by 
Seattle  City  Ordinance  No.  2833,  g|  6,  22, 
specifying  the  manner  of  constructing  sidewalk 
basements,  and  reuuiriug  the  building  inspector 
"to  Tisit  every  building  in  the  course  of  erec- 
tion, and  require  the  construction  to  be  in  ac- 
■coi-dauce  with  the  ordinances.  Held  to  show 
actual  notice  to  the  city  of  alterations  intend- 
ed to  be  made  under  the  sidewalk,  as  an  at- 
tachment to  the  building,  sufBcient  to  raise 
a  question  for  the  jary,— whether  the  city 
-should  have  known  of  uie  location  and  pur- 
poses of  the  heating  plant,  and  of  the  nature 
-of  the  entire  work. 

S.  The  failure  of  the  dty  to  investigate,  the 
work  after  receiving  notice  of  Its  contemplat- 
-ed  construction  was  sufficient  to  anthoriEe  the 
jury  to  find  tiiat  the  city  consented  thereto. 

4.  'Vl'here  a  city  knowingly  allows  a  boiler 
to  be  maintained  in  a  basement  attached  to  a 
building,  and  located  under  a  lE^dewalk,  wiUi- 
out  the  basement  being  constructed .  as  requir- 
ed by  ordinance,  evidence  of  the  injury  of  a 
traveler  on  the  street  by  an  explosion  is  prima 
facie  proof  of  negligence  on  the  part  of  the 
city;  and  this  Is  tru6  though  there  was  no 
-contractual  relatiou  between  the  traveler  and 
-the  city. 

Appeal  tcom  nuperlor  court;  King  county; 
Frank  H.  Rudkin,  Judge. 

Action  by  Burns  W.  Beall  against  the  city 
of  Seattle;.  From  a  Judgment  on  a  verdict 
•directed  for  defendant,  the  plaintiff  appeals. 
Iteversed. 

Shank  &  Smith,  for  appellant  W.  B. 
Homphrey  and  Edward  Von  Tobd,  ft>r  re- 

Hpondent. 

HADT^Y,  J.  This  action  was  brought  by 
the  appellant  against  the  respondent  to  re- 

■  cover  damages  for  personal  Injuries  received 

.  from  an  explosion  which  occurred  underneath 
the  sidewalk  on  whlcb  the  appellant  was 
walking,  near  the  corner  of  Second  avenue 
south  and  Washington  street,  In  the  city  of 
Seattle.  The  complaint  alleges  that  prior  to 
March  21, 1899,  the  date  of  the  accident,  one 
Van  der  Van  was  the  owner  of  certain  prem- 

;Ise8  in  Seattle,  extending  along  Second  ave- 
nue south,  and  also  of  a  buBlnese  block  erect- 
ed thereon;  that,  with  the  knowledge  and 

•  consent  of  respondent,  the  said  owner  util- 
ized, in  connection  with  the  said  building, 
the  space  underneath  the  sidewalk  adjoining 
the  said  premises  on  the  west  side  of  Second 

^  avorae  south,  and  placed  Immediately  be- 
neath the  sidewalk,  within  the  limits  of  said 
street,  a  certain  hot-water  boiler  and  con- 
nections, constructed  In  such  a  manner  as 
to  carry  steam;  that,  with  the  knowledge 
and  consent  of  respondent  said  apparatus 
was  placed  beneath  the  sidewalk  In  a  negli- 
gent and  unlawful  mauner,  and  without  an 


inspection  thereof;  that  respondent  permit- 
ted the  use  of  said  space  below  the  sidewalk 
In  connection  with  said  building  without  re- 
quiring the  owner,  thereof  to  comply  with 
tiie  ordinances  of  the  city  of  Seattle;  that 
the  sidewalk  thus  extended  above  said  ap- 
paratus was  open  to  the  public  as  a  high- 
way for  pedestrians,  and  was  apparently  In 
all  ways  safe  for  travel,  there  being  nothing 
to  indicate  the  presence  of  said  boiler  there- 
under,  and  the  plalnttfT  had  no  knowledge 
or  warning  thereof;  that  on  the  date  afore- 
said, while  the  plaintiff  was  walking  upon 
said  sidewalk,  the  said  boiler  exploded  with 
terrific  force  at  the  moment  when  the  plain- 
tiff was  exactly  above  it  hurling  the  plain- 
tiff Into  the  air  to  a  height  of  30  feet  whence 
he  fell  with  great  force  upon  the  hard,  un- 
even surface  of  the  grbnnd;  that  the  plain- 
tiff was  thereby  seriously  wounded  and  ln< 
jured,  and  he  therefore  demands  damages. 
The  answer  Is  a  general  denial.  The  cause 
came  on  for  trial  before  a  jury,  and  at  the 
conclusion  of  the  plaintiff's  testimony  the 
court  granted  a  motion  for  nonsuit  Plain- 
tiff moved  for  a  new  trial,  which  was  de- 
nied, and  judgment  was  thereupon  entered 
dismissing  the  action  and  taxing  costs  to 
the  plaintiff.  From  said  judgment,  plaintiff 
appeals. 

It  is  assigned  as  error  that  the  court  took 
the  case  from  the  jury  and  entered  judgment 
of  nonsuit;  also  that  the  court  erred  in  hold- 
ing that  notice  to  the  assistant  building  in- 
spector of  the  placing  of  the  beating  appa- 
ratus beneath  the  sidewalk  was  not  notice 
to  the  city.  The  proofs  show  that  the  ap- 
pellant a  commercial  traveler  who  resides 
In  St  I^uls,  was  at  the  time  of  the  explo- 
sion walldng  upon  the  sidewalk  Immediately 
over  the  location  of  said  boiler.  Two  com- 
panions were  with  him,  between  whom  ap- 
pellant was  walking.  The  force  of  the  ex- 
plosion seems  to  have  centered  at  about  the 
point  where  appellant  and  his  companions 
were  walking.  The  sidewalk  was  torn  up 
and  destroyed,  and  appellant's  companions 
received  Injuries  Ax>m  which  each  died  the 
same  night  Appelant  was  covered  -with 
!  soot  so  that  he  was  almost  unrecognizable, 
was  for  the  most  part  unconscious  for  two 
days,  and  received  sev^e  and  probably  per- 
manent injury  about  the  foot  besides  a  shock 
to  his  nervous  system  of  a  serious  and  dam- 
aging character.  Under  the  evidence  as  In- 
troduced, It  Is  manifest  that  appellant  re- 
ceived Injuries  which  were  due  to  the  ex- 
plosion of  the  boiler  under  the  sidewalk,  and 
the  question  to  be  determined  Is,  was  there 
evidence  tending  to  show  neglig^ice  on  tbe 
part  of  the  dty,  that  should  have  been  sub- 
mitted to  the  Jury? 

The  evidence  shows  that  the  owner  of  the 
premises  adjoining  the  sidewalk  under  whlcb 
the  explosion  occuired  employed  a  carpenter 
to  finish  the  Incompleted  basement  of  his 
building,  put  an  outside  stairway  30  Inches 
In  width  down  from  the  sidewalk,  and  make 
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ccrtfUn  otber  repairs  In  the  baBemmt.  Be- 
fore commencing  the  work  the  carpenter  ap- 
plied to  the  secretary  of  tbe  board  of  public 
works  tor  a  permit  and,  after  statlDg  the 
location  of  the  premises  as  bcdng  within  the 
fire  limits,  he  was  referred  by  the  secretary 
to  a  Mr.  Josenhaus,  the  as^stant  building 
Inspector.  Mr.  Thomson,  the  city  engineer, 
and  also  chairman  of  the  board  of  public 
works,  testlflRd  that  Josenhans  was  the  as- 
sistant building  Inspector,  and  that  applica- 
tions for  permits  within  the  fire  limits  were 
referred  by  the.  secretary  ot  the  board  of 
public  works  to  either  the  inspector  or  assist- 
ant inspector  of  buildings.  The  permit  to  do 
the  repair  work  was  issued;  and  the  car- 
penter, Mr.  HamlltOD,  testified  that  when  he 
applied  for  the  permit  he  also  made  applica- 
tion for  a  permit  to  more  out  under  the  side- 
walk the  heating  apparatus  then  located  in 
the  unflnlslied  basement  of  the  buUdlng.  He 
further  testified  that,  after  he  explained  what 
he  desired  to  do,  the  inspector  told  him  be 
needed  no  permit  to  move  the  heating  appa- 
ratus, and  then  directed  him  how  to  place 
the  boiler  in  the  proposed  position  under  the 
sidewalk.  Ilamllton  testified  that  he  follow- 
ed the  directions  of  the  Inspector.  The  tes- 
timony shows  that  op  to  this  time  the  base- 
ment was  not  only  unfinished,  but  was  sim- 
ply a  hole  in  the  ground,  filled  with  trasb 
and  rnbblah,  and  that  the  space  under  the 
sidewalk  was  In  the  same  condition.  The 
outside  of  the  sidewalk  rested  upon  wooden 
blocks  or  plies,  with  a  stringer  running 
lengthwise  of  the  walk,  supporting  wooden 
cross  Joists,  with  planks  above.  Ordinance 
Xo.  '2Sa&  of  the  city  of  Seattle  provides  as 
follows:  "Sec.  2S.  Any  person  desirous  of 
utilizing  the  under  side  of  the  sidewalks  in 
front  of  any  building  owned  by  him  shall 
construct  a  sufficient  stone  or  hard  brick 
wall,  not  less  than  two  feet  thick,  to  be  laid 
In  one  part  cement  and  four  pai-ts  sand,  to 
retain  the  roadway  of  the  street,  and  shall 
extend  the  side,  t^vlslon  or  par^  walls  of 
such  building  under  the  sidewalk  to  such 
(■orb  wall.  The  sidewalks  In  all  cases  shall 
be  of  Incombustible  material  entire,  support- 
ed by  walls  or  iron  beams  In  accordance 
with  the  following  schedule:  [Here  follow 
details  for  construction.]"  It  Is  manifest, 
under  the  evidence  as  It  now  stands,  that  the 
space  under  this  sidewalk  was  being  utilized 
without  a  compliance  with  the  requirements 
of  said  ordinance.  When  the  owner  of  this 
building  sought  to  vte  the  space  under  the 
sidewalk,  it  Involved  the  alteration  of  the 
building  by  way  of  tbe  extension  of  the  side 
walls  and  otherwise  as  required  by  said  or- 
dinance. Being  In  the  nature  of  an  exten- 
sion to  the  building,  and  for  its  use  and  ben- 
dlt,  tbe  work  tiierefore  became.  In  effect, 
un  alteration  of  the  building  Itself.  This 
alteration  necessarily  involved  the  use  of  the 
materials  and  the  manner  of  construction 
for  the  ext«ided  side  walls  and  the  side- 
walk and  Its  supports  required  by  tbe  ordi- 


nance aforesaid,  and  an  Inspection  of  the 
work  as  It  progressed  or  when  completed 
might  have  disclosed  the  manner  of  con- 
struction, and  the  location  of  this  boiler, 
with  its  attachments  connecting  It  with  the 
main  building.  Oi-dbiance  No.  2062  provides 
that  the  board  of  public  works  shall  appoint 
a  superintendent  of  buildings,  bridges,  and 
wharves.  Among  other  duties  designated  for 
him,  section  5  of  sold  ordinance  provides  aa 
follows:  "It  shall  be  tbe  duty  of  the  super- 
intendent to  visit  each  house,  building,  wharf 
or  bridge  which  may  be  In  the  course  of 
erection,  construction  or  alteration  within 
the  limits  of  the  dty  of  Seattle  and  to  see 
that  said  bnlldlng,  bridge  or  wharf  Is  being 
erected,  constructed  or  altered  according  to 
the  provisions  of  the  dty  ordinances;  that 
the  materials  used  are  suitable  for  the  pur- 
pose; that  the  structure  is  of  suffldeat 
strength  and  solidity  to  answer  the  purpose 
for  which  It  is  designed;  that  the  foundation 
is  down  the  required  depth  to  get  the  best 
bearing  that  con  be  obtained,  and  if  the 
nature  of  the  soil  requires  piling,  flagging 
or  lagging,  to  see  that  it  shall  be  done."  It 
is  thus  clearly  made  the  dntr  of  the  super- 
intendent to  examine  and  Inspect  each  bnlld- 
lng in  course  of  erection  or  alteration.  It  1b 
also  provided  that  he  shall  keep  a  record  of 
all  permits  issued.  Tbe  permit  issued  in  this 
Instance  specifically  authorized  the  construc- 
tion of  a  stairway  30  InchM  wide  down  from 
the  sidewalk  to  the  basement,  and  the  appll- 
rntlon  not  only  disclosed  that  It  was  the  in- 
tention to  use  at  least  a  portion  of  the  space 
under  the  sidewalk  for  the  stairway  pnr< 
poses,  but  the  permit  actually  authorized  It. 
In  any  view  of  the  matter,  it  would  there- 
fbre  appear  that  the  City  had  actual  notice 
that  some  alterations  were  being  made  ui*  ^er 
tlint  sidewalk  as  an  attachment  to,  and  for 
the  benefit  of,  that  building,  and  that  actual 
consent  to  make  the  alterations  to  the  extent 
rpquli'ed  for  stairway  purposes  was  given. 
Wc  do  not  think  it  can  be  said,  as  a  matter 
of  law,  that  a  proper  inspection  of  that  com- 
pleted work,  as  required  by  the  ordinances 
of  the  city,  would  not  have  led  to  the  dls- 
CQTcry  of  the  entire  situation  there,  including 
the  location  of  the  boiler  and  Its  attach- 
ments. We  think  It  is  at  least  a  question 
for  tbe  Jury  to  determine  whether,  with  the 
exercise  of  reasonable  care  unda:  the  cir- 
cumstances, tbe  city  should  have  known  that 
this  boiler  was  there  located,  and  tbe  pur- 
poses for  which  It  was  so  placed.  Moreover, 
aa  we  have  seen,  Mr.  Thomson,  chairman  of 
the  board  of  public  works,  testified  that  Jo- 
senhans, the  assistant  building  Inspector,  was 
a  proper  oRlcial  to  whom  should  be  referred 
the  matter  of  permits  for  building  alterations 
within  the  fire  limits;  and  Hamilton,  the- 
carpenter,  testified  that  he  not  only  told 
Josenhans  that  be  Intended  to  place  the  boil- 
er under  the  sidewalk,  but  actually  received 
Instructions  from  him  as  to  tbe  numner  of 
placing  It.   We  think,  under  the  evidence  as- 
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It  now  ataadB,  that  Josenhans  occupied  sneb 
ft  pofiltlon  In  the  premlseB  as  made  notice  to 
him  notice  to  the  city.  Whatever  notice  was 
Involved  in  the  conversation  between  him 
and  Hamilton  related  to  something  that  was 
yet  to  be  done,  and  not  to  what  had  been 
done,  and  It  is  urged  that  It  could  not  be 
notice'  that  the  thing  was  actually  done. 
Htrlctly  speaking.  It  probably  cannot  be  said 
to  have  been  notice  of  the  thing  actually  ac- 
complished; but  being  an  expression  of  in- 
tention to  do  a  thing,  we  tblnlE  it  was  such 
notice  as  at  least  emphiwlzed  the  duty  of 
an  inspection  to  discover  what  was  really 
done,  and  It  Is  for  the  Jury  to  say  whether 
that  duty  was  neglected.  If  no  Inspection 
was  ever  made  of  the  premises  after  the  re- 
ceipt of  notice  of  Intention  to  place  this  boil- 
er under  the  sidewalk  as  an  attachment  to 
the  building,  then,  without  other  testimony, 
the  jury  would  be  Jnstlfted  In  finding  that  no 
objection  was  made  by  the  city,  and  that  It 
consented  thereto.  There  is  testimony  in  the 
record  to  the  effect  that  no  inspection  of  the 
premises  was  ever  made  by  any  city  oSidal 
Pithw  during  the  progress  of  the  work  or 
after  its  completion.  The  work  of  placing 
the  boiler  and  making  the  alterations  was 
done  In  December,  1S88,  and  the  exjdoslon 
'occurred  In  March,  1889.  Under  all  the  dr- 
cumstances,  we  think  it  cannot  be  said,  as 
a  matter  of  law,  that  the  dty  had  no  notice 
of  the  existing  conditions;  and,  for  further 
purposes  of  this  opinion  in  the  consideration 
of  the  motion  for  nonsuit  It  must  be  held 
that  there  was  si^clent  evidence  to  go  to 
the  Jury  upon  tiiat  subject 

With  Imowledge  of  the  eondttltms  brought 
home  to  the  city,  what  Is  the  status  of  the 
case,  n^tbout  further  testimony?  It  Is  a 
well-settled  prlncli>Ie.  that  a  travels  upon  a 
public  highway  has  a  rli^t  to  assume  that 
It  is  safe  for  ordinary  modes  of  -travel.  This 
principle  is  wbH  atatal  in  Williams  on  Mu- 
aicipal  Liability  for  Torts  (section  128)  as  fol- 
lows: "In  the  absence  of  anytiilng  that 
would  suggest  to  the  mind  ot  a  man  of  or- 
dinary prudence  a  peril  of  travel,  a  person 
who  Is  passing  along  a  public  highway  Is 
not  bound  to  anticipate  danger,  but  has  a 
right  to  assume  that  the  municipal  authori- 
ties have  made  the  way  reascMiably  safe  for 
-  public  travel  In  tiie  wdlnary  modes.  And  he 
may  Indulge  In  tills  assumption  as  wdl  when 
be  is  traveling  In  the  nighttime  as  when  he  Is 
traveling  by  daylight.  *A  person  may  vralk 
drive  In  the  darkness  of  the  night'  Bays 
('hlef  S'ustice  Hunt  In  Davenport  v.  Ruck- 
man,  37  N.  Y.  568.  573,  'relying  upon  the 
Iffillcf  that  the  corporation  has  performed  Its 
duty,  and  that  tiie  street  or  the  walk  is  in 
a  safe  condition.  He  walks  by  a  faith  Justi- 
fied law,  and  If  his  faith  Is  unfounded, 
and  he  suffers  an  Injury,  the  party  in  fault 
must  respond  in  damages.' "  Applying  the 
above  rule  to  the  case  at  bar,  we  find,  as  the 
evldnice  stands,  that  the  appellant  was  walk- 
ing upon  a  public  highway  ot  the  respandent 


dty,  entirely  unconscious  of  any  inesent  dan- 
ger, when  he  was  Instantly  subjected  to  great 
danger  by  a  violent  explosion  from  a  source 
c<HiceaIed  Immediately  under  the  highway 
upon  which  be  walked.  In  City  of  Abilane  v. 
Cowpertbwalt  (Kan.  Sup.)  34  Fac.  705.  a  lot 
owner  had  made  a  dangerous  cdlarway  un- 
der a  sidewalk  and  street  In  front  of  his 
house,  which  he  covered  with  a  trapdoor.  It 
remained  In  that  condition  for  about  two 
months,  when  a  person  travding  over  ^e 
sidewalk  stuped  upon  the  trapdoor,  which 
broke  down  and  precipitated  him  Into  the  ex- 
cavation below,  causing  severe  personal  In- 
juries. It  was  held  that  the  city  could  not 
relieve  Itself  from  responsibility  because  the 
dangerous  opening  was  made  by  a  lot  owner, 
and,  further,  that  It  was  the  duty  of  the  city 
authorities  to  supervise  the  work  of  covaing 
the  cellarway,  and  to  cause  the  use  of  suit- 
able iffecautions  to  prevent  accidents.  Under 
similar  drcumstances.  It  was  held  In  Morris 
V.  Woodbum  (Ohio)  48  N.  B.  lOBT,  that  the 
Injured  party  may  elect  to  sue  dther  the 
party  creating  the  nuisance,  or  the  city  for 
Its  tort  in  foiling  to  discharge  a  duty  Imposed 
by  law.  This  court  said  in  Saylor  v.  dty  of 
Montesano.  11  Wash.  S28,  333.  30  Fac.  6S3. 
G54:  "Hut  this  particular  irartion  of  the 
street  was  not  In  a  safe  condition  was  dem- 
raistrated  by  what  actually  faappmed  tfaere<m, 
Kespondent  not  only  had  a  right  to  drive  over 
any  portion  of  the  street  but  a  right  to  ex- 
pect that  all  portions  of  It  were  In  a  safe 
condition  for  ordinary  use."  In  Hume  v. 
Mayor,  etc..  74  N.  Y.  264.  injuries  had  been 
received  from  a  wooden  awning  constructed 
in  the  street.  The  court,  at  pages  274,  2'^. 
of  the  opinlfHi,  said:  "Begarding,  then,  the 
ordinance  referred  to  as  still  In  force  as  Is 
claimed  by  the  defmdant  It  appears  that  It 
required  that  the  erection  should  be  made 
under  the  direction  of  the  street  commia* 
Bl(mer.  If  under  tiie  direction  of  that  officer, 
or  through  his  neglect  to  supervise  it  It  was 
constructed  In  a  negligent  and  Insecure  naan- 
ner,  and  injury  to  an  Individual  ensued,  the 
city  would  be  liable  for  such  negligence. 
Wendell  v.  City  of  Troy.  38  Barb.  337,  and 
Id.  *43  N.  Y.  261.  And  this  liability  would 
exist  even  If  the  defect  were  not  patent  Id. 
If  the  ««ctlon  was  made  without  authority 
from  the  city,  and  without  Ibe  approvfLl  w 
directl<ni  of  the  street  commissioner,  then  It 
was  an  unlawful  erection  In  the  public  atreeta 
by  an  individual  for  his  private  purposes, 
which  the  Jury  have  found  to  be  obviously 
unsafe  and  dangerous  to  persons  usli^  the 
street  and  which  it  was  the  duty  of  the  offi- 
cers of  the  city  to  cause  to  be  removed,  after 
having  actual  or  implied  notice  of  its  exist- 
ence." In  Chicago  v.  Bobbins,  2  Black.  418, 
422,  17  L.  Ed.  29S.  Mr.  Justice  Davis  says: 
"It  is  well  settled  that  a  municipal  corpora- 
tUm  having  the  exdutive  care  and  control  of 
the  streets  Is  obliged  to  see  that  they  are  kept 
safe  for  the  passage  of  persons  and  property, 
and  to'  abate  all  nuisances  that  might  prove 
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dangerous;  and  If  this  plain  dut?  Is  neglected, 
and  any  one  Is  Injured,  It  Is  liable  for  tbe 
damages  sustained."  In  Wells  t.  City  of 
Brooklyn  (Sup.)  41  N.  T.  Supp.  143,  a  show- 
case was  maintained  on  a  sidewalk  without 
permission  of  the  mimlclpal  authorities;  and 
the  city  was  held  liable  for  Injuries  caused 
by  its  fall,  though  It  had  been  securely  fas- 
tened until  the  day  before  the  accident,  when 
a  truck  collided  with  It  and  broke  it  loose. 
The  contention  was  made  in  behalf  of  the 
city  that  an  essential  element  of  Its  liability 
was  that  the  obstruction  should  have  been 
actually  dangerous  In  the  first  Instance,  or 
manifestly  likely  to  become  so,  in  the  judg- 
ment of  prudent  men,  and  that,  If  originally 
it  was  neither,  the  fact  that  It  subsequently 
developed  Into  a  menace"to  public  travel  did 
not  render  the  municipality  chai^eable  with 
negligence  for  the  resulting  Injury.  Upon  this 
subject  the  learned  writer  of  the  opinion  says 
at  page  14S:  "I  think  this  is  too  limited  a 
▼few  of  the  rule  of  law  applicable  to  such 
a  case,  both  upon  reason  and  authority. 
When  a  mnnlclpallty  tolerates  for  years  the 
continuance  of  an  unlawful  obstruction  in  a 
public  street,  which  It  Is  In  duty  bound  to 
remove  therefrom,  Its  action  Is  distinctly 
wrongful.  It  must  bear  the  natural  conse- 
quences of  that  wrongful  action.  An'-  un- 
lawful obstruction  In  a  public  highway  aiay 
prove  dangerous  to  travelers,  either  from  the 
manner  In  which  It  Is  originally  erected,  or 
by  reason  of  accidental  or  other  lnt«:ference 
with  it  by  strangers  to  its  erection.  Notice 
to  the  municipality,  therefore,  of  Its  presence. 
Is  notice  that  the  safety  of  public  travel  is 
endangered,  cr  liable  to  be  endangered.  If, 
under  such  circumstances,  the  obstruction  Is 
allowed  to  remain,  the  mnnlclpallty  takes  the 
risk.  If  Injury  ensues,  the  presence  of  the 
obstruction  Is  to  he  deemed  the  proximate 
cause  thereof,  for  the  Injury  could  not  have 
happened  if  the  municipal  authorities  had 
performed  their  duty.  In  that  event  in  the 
case  at  bar  the  show  case  would  not  have 
been  on  Grand  street  at  all,  and  could  not 
have  been  loosened  by  the  collision  with  the 
truck,  or  fallen  npon  the  plaintiff." 

In  the  case  at  bar,  as  we  have  seen,  this 
boiler  was  being  maintained  as  an  attach- 
ment to  a  building,  but  located  within  the 
limits  of  a  public  street  under  conditions 
which  were  In  violation  of  a  city  ordinance. 
If  the  extended  side  walls,  the  supporting 
stone  or  brick  wall  laid  in  cement,  and  the 
stronger  overhead  structure,  had  been  con- 
structed, as  required  by  the  ordinance,  at 
places  where  the  space  beneath  the  sidewalk 
Is  used,  who  can  say  that  appellant  would 
have  been  Injured?  The  defect  In  the  boiler, 
if  there  was  a  defect  in  the  beginning,  may 
not  have  been  patent;  but,  under  the  evidence 
as  it  now  stands,  the  trailer  was  maintained 
and  operated  there  for  a  period  of  three 
months  under  unlawful  conditions.  It  may 
therefore  have  been  a  nuisance  which  ,It  was 
tbe  duty  of  the  city  to  abate,  whether  there 


was  any  apparent  defect  In  the  structure  of 
the  boiler  or  not.  Api>ellant  was  Injured  by 
an  unseen  Instrument  exploding  within  the 
area  of  the  street  over  which  the  city  had 
control.  We  think,  when  he  bad  shown  those 
facts,  that  a  prima  facie  case  of  negligence 
was  established,  and  that  It  devolves  rip-m 
the  city  to  show  that  It  exercised  reasonable 
care  In  the  premises,  In  order  to  overcome 
the  presumption  of  negligence  arising  from 
the  fact  of  the  explosion.  An  explosion  being 
a  thing  so  unforeseen  and  unexpected  in  Its 
nature,  it  Is  held  that  negligence  will  be  pre- 
1  sumed,  If  unexplained.  Th«re  Is  some  con- 
flict in  authority  npon  this  subject,  but  we 
believe  the  betto*  reasoning  and  the  weight 
of  authority  support  the  above  statement  of 
the  law.  Some  distinction  has  been  made 
between  cases  where  contractual  relations  ex- 
ist between  the  parOee,  and  those  where 
there  Is  no  such  relation;  It  being  held  that, 
when  such  relation  exists,  proof  of  the  explo- 
sion carries  with  it  the  presnmptlon  of  negli- 
gence, and  makes  a  prima  facie  case,  when 
sach  would  not  be  true  If  the  contractual  re- 
lation did  not  exist  We  think  the  better 
reasoning  is  with  those  cases  which  hold 
that  the  presumption  arises  not  only  in  favor 
of  those  sustaining  contractual  ties,  but  In 
favor  of  all  others  as  well.  The  dnty  to  ex- 
ercise reasonable  care  In  tbe  maintenance  and 
operation  of  Instrumentalities  and  devlcefi  lin- 
ble  to  explosion  runs  to  all  mankind.  In  sup- 
port of  this  view,  see  the  following  cases: 
Judson  V.  Powder  Co.  (Cal.)  40  Pac.  1020,  29 
L.  R.  A.  718,  48  Am.  St  Rep.  146;  Warn  v. 
Oil  Co.  (D.  C.)  (11  Fed.  631;  Rose  v.  Trans- 
portation Co.  (C.  C.)  11  Fed.  438;  Railroad 
Co.  V.  Phillips.  49  111.  234;  Posey  t,  ScovUle, 
(C.  0.)  10  Fed.  140;  Robinson  v.  Ralboad  Co., 
20  Blatchf.  338,  9  Fed.  877;  Klepach  v.  Don. 
aid,  4  Wash.  436,  SO  Pac.  991,  31  Am.  St. 
Rep.  930. 

For  the  reasons  hereinbefore  assigned,  we 
think  there  was  such  evidence  as  should  have 
been  submitted  to  the  jury,  and  we  therefore 
believe  the  court  erred  In  granting  the  motion 
for  nonsuit  The  judgment  is  reversed,  and 
the  cause  remanded,  wltb  Instmctiona  to 
grant  a  new  trial. 

RBAVIB,  0.  and  FUU^TON,  AN- 
DBRS.  DUMBAB,  UOCNT,  and  WHITER 
JJq  ooncnr. 

(IZS  Cal.  159) 
TEOPLB  V.  BURNS.    (S.  F.  8E7.) 
(Sapreme  Court  of  California.    May  29,  1002.) 

ATTEMPT  TO  COMMIT  ROBBERT-PUNIBHMBNT 

—UNCERTAINTY. 

1.  Aq  attempt  to  commit  robbery  is  made 
a  crime  by  Pen.  Code.  S  9(ri,  which  declares 
that  "every  person  who  attempts  to  commit  a 
crime,  but  fails.   •   •   •   is  punishable." 

2.  A  party  ^ilty,  under  the  evideuce,  of  ao 
assault  with  intent  to  commit  robbery,  may 
be  convicted  of  a  mere  attempt  to  commit  the 
crimp. 

3.  Vm.  Cofle.  85  213,  G64.  GGT.  require  thiit 
where  a  party  is  convicted  of  robbery,  and 
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prior    coQTictloiu   are   cbarged    and    provea  { 
against  him,  hla  puuiBhment  eball  be  fixed  at 
imprisonment  for  life.   The  punishment  for  an 
attempt  to  commit  robbery,  coupled  with  prior  I 
courictioiiSj  Is  oue-half  the  penalty  provided  ' 
for  a  eODTiction  of  robbery  coupled  with  prior  , 
convi<.'tions:  i.  e.,  one-halt  of  lifo.    Eeldt  that  : 
the  puoishmeot  was  too  unceilain,   and  the  i 
Htatate  prescribing  it  was  void,  ana  the  term 
of  inipnsonwent  could  not  be  determined  by  ' 
tbe  use  of  tables  of  mortality.  j 

Department  1.  Appeal  from  gaperlor  court 
city  and  county  of  San  Francisco;  William  P. 
Lawlor,  Judge.  | 

James  Burns  was  convicted  of  an  attonpt  ! 
to  rob,  and  appeeis.  Reversed.  | 

Abraham  Ruef  and  Fabius  T.  Fincb,  for  ap'  I 
pellant.   Tlrey  L.  Ford,  Atty.  Gen.,  Lewis  F. 
Byln£:toQ,  I>!st.  Atty.,  and  A.  A.  Moore,  Jr., 
Dep.  Atty.  Gen.,  for  tbe  People. 

GAROUTTE,  J.   The  defendant  has  been 
convicted  of  the  crime  of  attempt  to  commit 
robberr.  He  also  pleaded  guilty  to  certain  | 
prior  convicticHis  charged  agaliut  him  In  the 
Information. 

It  la  first  claimed  that  there  Is  no  such 
crime  ba  this  state  as  "attempt  to  commit 
robbwy,'*  but  there  Is  nothing  in  this  conten- 
tion. The  Poial  Code  declares  (section  664): 
"Every  person  who  att^pts  to  commit  any 
crime,  but  falls,  or  is  prevented  or  Intercept- 
ed In  the  perpetration  thaeof,  la  punishable,"  I 
etc.  It  Is  here  Insisted  that  defendant,  If 
guilty  under  tbe  evidence,  should  have  been 
convicted  of  the  crime  of  assault  with  Intent  i 
to  commit  robbery.  Tet  this  claim  is  made  in 
tbe  face  of  tbe  fact  that  the  com't,  In  People 
T.  Gardner,  98  CaL  127.  32  Pac.  880,  has  de- 
clared "that  all  assaults  to  commit  fdonles 
can  be  prjisecated  as  attempts."  This  prop- 
osltltm  would  seem  to  be  self-evident,  for  the 
single  dUferHice  made  by  tbe  statute  between 
an  assault  and  an  attempt  Is  that  In  the  for> 
mer  there  Is  an  additional  element  of  present 
ability.  Necessarily,  every  assault  includes  an 
attempt.  This  question  has  been  considered 
at  stnne  length  In  People  t,  Lee  Kong,  9S  Cal. 
666,  30  Pa&  800,  17  L.  R.  A.  626,  29  Am.  St 
Rep.  165,  and  tbe  court  now  repeats  what  la 
then  aald:  '*It  la  not  Qie  purpose  of  the 
court  to  draw  nice  distinctions  between  an 
attempt  to  commit  an  offense  and  an  assatilt 
with  Intent  to  commit  the  offense,  for  such 
distlnctloDa  could  only  have  the  effect  to  favor 
the  eacape  of  criminals  from  their  Just  de- 
aervlnga.  And  In  view  of  the  fact  that  all 
assaults  to  commit  felonies  can  be  prose- 
cttted  as  attempts,  we  can  see  no  object  in 
carrying  the  discussion  of  the  subject  to  any 
greater  length," 

It  is  next  Insisted  that  the  penalty  pro- 
Tided  by  the  statute  to  be  enforced  against  a 
defendant  convicted  of  an  attempt  to  commit 
robbery,  prior  convictions  having  been  char- 
ged and  provoi  against  blm.  Is  absolutely 
void,  aa  being  too  vague  and  Indefinite  to  be 
enforced  by  the  comrts.  And  this  contention 
presents  tbe  Important  question  in  the  case. 
By  virtue  of  tbe  provlsiona'  of  tbe  Peial  Code 
0OP.--2 


found  In  aectiona  213.  664,  and  66T.  If  thia 
def aidant  had  been  convicted  of  robbery,  then 
his  conviction.  In  conjunction  with  the  prior 
convictions  charged  and  proven  against  him, 
would  have  demanded  tliat  the  court  fix  bis 
punishment  at  Imprisonment  for  life.  In 
such  a  ease  thoe  would  be  no  range  for  the 
exercise  of  discretion.  The  penalty  would  be 
life  Imprisonment,  no  more  and  no  Iras.  This 
appears  in  the  record  to  be  conceded  by  tbe 
trial  Judge,  the  attorn^  general,  and  counsel 
for  defendant  Such  being  the  condition  of 
the  law,  it  18  then  conceded  counsel  upon 
both  sides  that  tbe  punishment  for  aa' attempt 
to  commit  robbery,  coupled  vrKh  prior  convic- 
tions, must  necessarily  be  one-half  of  tbe 
penalty  provided  by  the  law  upon  a  convic- 
tion for  robbery,  coupled  witti  ifflor  convic- 
tions; that  Is,  one-half  of .  life.  Now,  the 
learned  Judge  of  the  trial  court  by  reason  <tf 
this  anomalous  condition  of  the  law,  was  at 
once  surrounded  by  serious  dlfficultl^a  when 
the  time  arrived  to  render  Jtidgment  for  that 
Judgment  bad  to  be  one  covering  one-half  of 
tbe  period  of  defendant's  life;  and,  while 
death  Is  said  to  be  certain,  Ufe,  upon  tiie  con- 
trary, Is  most  uncertain.  The  trial  court  by 
reason  of  the  peculiar  atate  of  the  law,  and 
for  the  purpose  of  determining  the  prospective 
life  of  defendant,  consulted  certain  mortality 
tables  used  by  life  Insurance  companies  In 
tbe  conduct  of  their  business,  and,  taking  Into 
consideration  defendant's  present  age  (his 
sound  physical  condition  being  an  admitted 
fact),  concluded  that  the  remainder  of  his  nat- 
ural life  would  amount  to  38  years,  and  there- 
upon sentenced  him  to  19  years  In  the  state 
prison.  This  court  la  well  satlsfled  that  the 
practice  here  followed  cannot  be  sanctioned. 
The  trial  court  fixed  the  penalty  upon  the 
basis  of  an  average  life,  and  sentenced  him 
to  imprlsomnAit  for  one-half  of  the  period 
of  an  average  life;  yet  tbe  law  declares  tbe 
Imprisonment  shoidd  be  for  a  period  of  one- 
half  of  the  defendant's  life.  These  mortally 
tables  Indicate  averages,  and  that  fact  alone 
proves  that  a  variable  proporflon  of  the  men 
coming  within  any  particular  class  die  before 
the  age  fixed  as  the  average,  and  the  re- 
mainder die  after  the  age  so  fixed.  As  to  the 
particular  period  of  time  covering  tiie  balance 
of  defendant's  llf^  the  court  knew  nothing, 
and.  In  the  nature  of  things,  could  know  noth- 
ing. Hence  tbe  period  of  19  years  fixed  aa  a 
penalty  Is  based  upon  mere  conjecture,  and 
the  Judgment  following  it  cannot  be  upheld. 
It  is  evident  that  the  penalty  prescribed  by 
the  law,  namely,  one-half  of  life,  as  a  pun- 
ishment for  a  crime  of  the  class  here  involv- 
ed, is  so  vague  and  Indefinite  as  to  be  impos- 
sible of  enforcement;  and  the  statute  provid- 
ing a  penalty  of  that  kind  Is  void  for  that 
reason.  The  case  of  People  v.  Gardner,  supra. 
Is  not  authority  for  the  prosecution  In  tbis 
case,  for  in  that  case  a  Judgment  of  life  im- 
prisonment, in  terms,  nc  Ibe  crime  of  rape, 
was  not  the  only  penalty  that  could  have 
been  adjudged  against  the  defendant  Here 
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It  la  conceded  to  Hie  contrary.  Tbe  confn- 
b!od  lo  the  law  In  tbls  class  of  cases  arises 
largely  by  reason  of  the  provisions  of  section 
671  of  tbe  Penal  Code,  which  autborize  in  cer- 
tain classes  of  felony— as,  for  example,  rob- 
bery—a penaHy  in  terms  of  life  Imprisonment 
That  section,  when  considered  in  connection 
wltb  the  provisions  of  the  Code  bearing  upon 
penalties  therein  provided  in  cases  of  attempts 
to  commit  felonies,  coupled  with  prior  cou- 
vlctloDS,  leaves  the  law  in  this  respect  clothed 
In  the  garb  of  an  Intricate  Chinese  puzzle. 

It  becomes  unnecessary  to  consider  the  re- 
maining questions  raised  upon  this  appeal. 
For  the  foregoing  reasons,  tbe  judgmrat  and 
order  are  reversed,  and  tbe  caose  remanded. 

We  concur:    HARRISON,  J.;  TAN  DYKB, 

J. 
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CANADIAN  &  A.  MORTGAGE  ft  TRUST 

CO..  Limited,  r.  BOAS.    (S.  F.  2.015.) 
(Sapreme  Court  of  California.    May  28,  1902.) 

FIRST  MORTOAGB  — FORECLOSURE  — SALE  OP 
SECOND  HORTGAOSE'S  INTEREST  FOR  TAXES 
—RIGHTS  OF  FIRST  MORTOAOEE. 

A  Orst  mortgagee  foreclosed  hia  mortsage^ 
making  the  asxiguee  of  a  second  mortgage  a 
party  defendant,  bought  In  the  property  at 
the  sale,  and  received  a  deed  of  conveyance. 
Meanwhile,  the  assignee  having  failed  to  pay 
the  taxes  due  on  his  second  mortgage,  his  in- 
terest therein  bad  been  sold  for  taxes,  and 
bought  In  by  the  state.  Held,  that  the  first 
mortgagee  could  not,  after  receiving  his  deed, 
pay  to  the  state  tbe  amount  for  which  such 
assignee's  Interest  had  been  sold  for  taxes, 
together  with  conts,  etc.,  and  then  maintain  an 
action  against  the  assignee  to  recover  the 
amonnt  of  sacb  payment 

Department  2.  Appeal  from  sapertor  court, 
city  and  county  of  San  Frandaoo;  J.  O.  B. 
Hebbard.  Judge. 

Action  by  tbe  Canadian  &  American  Mort- 
gage &  Trust  Company.  Limited,  a  corpora- 
tion, againat  Judab  Boas.  Judgment  for  de> 
fendant  and  plaintiff  appeals.  Affirmed. 

Vincent  Neale^  for  appelant  Lndna  L. 
Solomons,  for  respondent 

HcFARZ^AND,  J.  This  Is  an  appeal  by 
plaintiff  from  a  Jndgment  in  fkvor  of  defend- 
ant The  appeal  Is  npon  the  Judgment  roll 
alone.  The  facts  found  by  tbe  court  are 
these:  Appellant  was  a  flrst  mortgagee  of 
tlie  described  premises,  and  respondent  was 
tbe  assignee  of  a  Junior  mortgage.  Appel- 
lant brought  an  action  to  foreclose  bis  mort- 
gage,  making  respondent  a  party  defendant 
and  obtained  a  Judgment  foreclosing  all  re- 
spondent's Interest  In  the  premises,  and  de- 
creeing a  sale  thereof.  Appellant  bought  tbe 
property  at  the  sale,  baring  bid  tbe  full 
amonnt  of  hia  Judgment,  and  after  the  expi- 
ration of  the  period  of  redemption  obtained 
a  dee4  of  conveyance.  In  tbe  meantime, 
however,  respondent  not  having  paid  the  tax* 
ea  asdossed  on  his  said  second  mortgage,  bis 
iBtwest  in  tbe  latter  was  sold  for  the  taxes, 
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and  bought  In  by  the  stnte.  Tbe  appellant 
after  his  deed  made  pursuant  to  the  fore- 
closure, paid  to  the  state  the  amonnt  for 
which  respondent  8  mortgage  Interest  bad 
been  sold  for  taxes,  together  with  costs,  per- 
centages,  etc.,  under  section  3817,  FoL  Code^ 
and  then  brought  this  action  to  recov^  said 
amount  from  respondent 

We  see  no  ground  upon  which  the  action 
could  be  maintained.  There  was  no  contrac- 
tual relation  whatever  ttetween  appellant 
and  respondent  with  respect  to  tbe  money 
sued  for.  It  Is  not  within  any  of  tbe  provi- 
sions of  our  constitution  or  statutory  law 
touching  the  right  of  a  mortgagee,  when 
foreclosing  bis  mortgage,  to  add  to  the 
amount  of  bis  foreclosure  Judgment  any 
moneys  which  be  had  paid  for  taxes  on  tbe 
property  which  his  mortgagor  ought  to  have 
paid,  and  which  tbe  law  expressly  allows 
him  to  include  in  his  Judgment  The  Judg- 
ment and  lien  created  by  tbe  tax  on  respond- 
ent's second  mortgage  interest  bad  been  sat- 
isfied and  removed  by  tbe  sale  to  the  state 
PoL  Code,  I  3716.  The  money  paid  by  the 
appellant  to  tbe  state  was  not  for  the  benefit 
of  respondent,  whose  entire  Interest  tai  the 
property  had  been  first  taken  by  the  state 
for  taxes,  and  afterwards  had  again  been  en- 
tirely swept  away  by  tbe  Judgment  of  fore- 
closore.  The  appellant  is  In  no  different 
position  from  that  of  any  other  purchaser  of 
land  who  finds  bis  title  clouded. 

The  Jndgment  aniealed  from  Is  affirmed. 

We  concur:  BENSHAW,  J.|  TEMPJIJI,  J. 
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THOM  r.  LOS  ANGELES  COUNTZ.  (U  A. 

1,070.) 

(Supreme  Court  of  California.    May  20.  1002.) 

BOABD  OF  BDUCATI0N-C0MPENSATI0N--COH- 
STITUTIONAL  LAW. 

PoL  Code,  I  1770,  snbd.  3,  provides  that 
the  board  of  supervisoni  shall  allow  each  mem- 
ber of  tbe  county  board  of  education  a  com- 
pensation of  $u  a  day  for  his  services.  Const 
art.  11.  §  6.  declares  that  tbe  legislature,  by 
gMieral  and  uniform  laws,  shall  reflate  tha 
compensotion  of  all  county  otUeers  la  propor- 
tion to  duties,  and  for  this  purpose  may  classi- 
fy the  counties  by  population.  Held  that  con- 
ceding members  of  the  county  board  of  edu- 
cation to  be  county  officers,  the  statute  is  a 
genera]  and  uniform  one,  regolating  compeusa- 
tioD  according  to  duties,  and  constitutional. 

Commissioners'  decision.  Department  L 
Appeal  from  snperlor  court  Los  Angeles 
county;  D.  K.  Trask,  Judge. 

Action  by  Catesby  C.  Thom  against  the 
county  of  Los  Angeles.  From  a  Judgment 
for  defendant;  plaintiff  appeals.  Reversed. 

Oscar  Lawter,  Earl  Bogers,  aod  Lutber 
G.  Brown,  for  appellant  James  G.  BlTcra* 
Dlst  Atty.,  and  Curtis  D.  WAnr.  CUilef 
nty,  for  respondents. 

COOPEB,  C.  This  actiw  was  brought  to 
recover  for  sovlces  performed  by  plalntura 
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asslgnora  aa  memben  of  tbe  boacd  of  edvca- 
doa  of  defendant  A  demurrer  to  tbe  com- 
plaint was  Interposed  and  austolned  apon  the 
Ifrouud  tbat  tbe  complaint  does  not  state 
facts  auffldent  to  constitute  a  canse  of  a& 
tlm.  Flalntitr  declined  to  amend,  and  Judg* 
ment  was  entered  for  defendant  Thia  ap- 
peal Is  from  tbe  judgment 

In  sustaining  tbe  demurrer  tbe  eonrt  bdd 
that  the  provision  of  the  Political  Code  flzlng 
the  compensation  to  be  paid  members  of  the 
county  boards  of  education  Is  unconstitution- 
al. Tbe  proTlsion  la:  "The  board  of  snpo- 
TlBorB  shall  allow  each  member  of  the  eount7 
board  of  education  a  compensation  of  flve 
dollars  a  day  for  bis  serrlcea."  Pol.  Code,  | 
1770,  aubd.  3.  It  was  held  In  tbe  court  b» 
low  that  the  atwve  i»OTlslon  was  In  conflict 
with  the  proTtelons  of  section  S  of  article  11 
of  the  constitution,  which  reads:  **Tbe  leg- 
islature by  general  and  uniform  laws,  shall 
provide  for  tbe  election  or  appointment  In 
the  several  counties,  of  boards  of  supervisors, 
sheriffs,  county  clerks,  district  attorneys,  and 
such  other  county,  township,  and  municipal 
offlcera  aa  public  convenience  may  require 
and  shall  prescrltw  their  duties  and  fix  their 
terms  of  otflce.  It  shall  regulate  the  com- 
pensation of  all  such  officers,  In  proportion 
to  duties,  and  for  this  purpose  may  classify 
the  counties  by  population."-  The  section 
does  not  mention  members  of  the  county 
boards  of  education  as  county  officers,  nei- 
ther are  they  made  county  officers  by  any 
express  provision  of  law  to  which  our  atten- 
tion has  been  called.  It  is,  however,  not 
deemed  necessary  In  this  case  to  decide  the 
question  as  to  whether  or  not  they  are  coun- 
ty officers.  Conceding,  but  not  deciding,  that 
they  are,  tbe  law  flxlng  their  compensation 
Is  In  proportion  to  their  duties,  and  does  not 
contravene  the  above-quoted  provision  of  tbe 
constitution.  The  legislature  may  classify 
for  tbe  purpose  ot  regulating  tbe  compensa- 
tion In  proportion  to  duties,  but  if  It  can  reg- 
ulate the  compensation  of  any  one  officer,  or 
dass  of  officers,  in  proportion  to  duties,  mak- 
ing tbe  measure  and  mode  of  compensation 
applicable  to  all  classes,  we  see  no  reason 
why  It  may  not  do  so.  We  know  of  no  case 
In  which  the  contrary  has  been  beld.  The 
members  of  the  board  are  to  be  paid  $5  per 
day  each  for  tbelr  services.  In  a  county 
where  the  services  of  the  board  would  re- 
qnlre  only  5  days'  time  In  the  year,  tbe  mem- 
bers would  receive  only  $25  per  year  each 
for  services,  but  If  In  another  county  10 
days'  time  should  be  required,  the  members 
would  each  receive  $50  per  year,  and  In  like 
manner  the  compensation  being  In  each  case 
In  proportion  to  the  duties  required  of  the 
members.  County  boards  of  education  have 
control  of  the  examination  of  teachers  and 
granting  certificates.  Tbey  have  power  to 
revoke  certificates;  to  prescribe  a  course  of 
study  and  a  uniform  series  of  text-books;  to 
adopt  a  list  of  books  and  apparatus  for  dis- 
trict school  ifbrarles.  Tbey  have  the  control 


and  management  of  tbe  eounty  Usb  aehoda, 
the  employment  of  teachers  and  janitors 
therefor,  and  the  adoption  of  a  course  of 
study  and  text-books  therein.  They  are  re- 
quired to  provide  for  the  promotion  of  pupils 
from  year  to  year,  and  the  conferring  of  di- 
plomas In  certain  cases.  They  also  have 
many  other  Incidental  powers,  not  necessary 
to  be  ennmerated.  It  is  thus  evident  that 
the  time  occupied  by  the  county  boards  of 
education  wIU  vary  much  In  different  coun- 
ties, depending  upon  the  number  of  puplla, 
of  teacbers,  and  of  high  echools  la  the  coun- 
ty. Jn  each  county  they  are  paid  a  uniform 
rate  in  proportion  to  duties,— the  time  occu- 
pied In  transacting  the  business  required  of 
them  by  law.  It  Is  difficult  to  Imagine  a 
more  just  and  equitable  regulation  ot  com- 
pensation In  proportion  to  duties.  If  the  law 
had  named  every  classification  at  counties 
In  tbe  state,  and  provided  that  In  each  class 
so  named  the  members  of  the  board  ^ould 
receive  $5  per  day  for  servlcea  rendered, 
could  It  be  claimed  that  tbe  compensatlm 
was  not  In  proportion  to  duties  T  We  can  see 
no  difference  In  the  application  of  the  pres- 
ent section  of  the  Political  Code.  It  applies 
to  all  classes  of  eonntles,  and  regulates  the 
compensation  In  proportion  to  duties. 

In  Longan  v.  Solano  Co.,  65  Cal.  125,  8 
Pac.  468,  tbe  court  said,  in  speaking  of  tbe 
above  provision  of  the  constitution:  "Coun- 
sel argues  this  proposition  as  If  the  consti- 
tutional provision  was  that  the  legislature 
should  regulate  the  compensation  of  the  offi- 
cers of  the  various  counties,  towosbtps,  etc. 
In  accordance  with  its  classification  by  popu- 
lation. But  this  Is  not  at  all  so.  The  re- 
quirement Is  that  the  compensation  shall  be 
regulated  \n  proportion  to  duties,  and.  as  a 
means  of  doing  that,  the  legislature  Is  au- 
thorized to  classify  tbe  counties  by  popula- 
tion." In  Oougberty  v.  Austin,  91  Cal.  600, 
lis  Pac.  834.  29  Pac.  1002,  16  L.  R.  A.  161, 
the  chief  justice,  In  speaking  of  the  consti- 
tutional provision  in  question,  said:  "In- 
deed, It  seems  plain  to  me  that  tbe  legisla- 
ture might  have  satisfied  this  requirement 
of  our  organic  law.  without  any  classifica- 
tion of  counties  according  to  population,  by 
the  simple  expedient  of  adopting  a  uniform 
fee  bill,  and  allowing  each  county  officer  to 
retain  for  his  compensation  all  the  fees  by 
him  collected,  not  exceeding  a  certain  amount 
and  a  percentage,  computed  according  to  a 
sliding  scale,  such  as  that  used  In  determin- 
ing tbe  compensation  of  executors  and  ad- 
ministrators, upon  all  higher  amounts  collect- 
ed. This  is  one  example  of  a  regulation  by 
which  a  Just  correspondence  between  the  du- 
ties and  compensation  of  county  officers 
might  be  maintained  without  trenching  upon 
the  apparent  design  of  the  last  clause  of 
section  S,  requiring  provision  to  be  made  for 
the  strict  accountability  of  county  and  towit 
ship  officers  for  all  fees  by  them  collected, 
and  without  the  necessity  of  dividing  th* 
county  into  daaaea.'*  In  Kfwnao  t.  Swan, 
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131  Gal.  413.  68  Pac.  76S,  It  was  held  tbat 
the  county  goTernment  act  of  1883,  fixing 
the  compcnsatioD  of  constables  In  counties 
of  a  certain  class  by  giving  them  "such  fees 
as  are  now  or  may  be  hereafter  allowed  by 
law,"  was,  in  effect,  a  determination  that 
such  fees  wonid  be  a  Just  compensation  In 
proportion  to  duties.  Respondent  relies  upon 
Dwyer  v.  Parker,  115  Gal.  548,  47  Pac.  372, 
but  that  case  is  not  In  conflict  with  what  we 
have  said.  It  was  there  held  that  certain 
provisions  of  an  act  of  188&  In  relation  to 
fees  of  a  justice  of  the  peace  was  In  conflict 
with  the  county  government  act  of  1883,  fix- 
ing the  compensation  of  a  Justice  of  the 
peace,— "such  fees  as  are  now  or  may  be  here- 
after allowed  by  law."  In  the  opinion  it  Is 
said:  "After  the  making  of  such  claaslflca- 
tlon  the  compensation  can  be'adjnsted  by  a 
reference  to  one  or  more  of  such  dassea  as 
the  varying  ^Igencles  of  the  occadon  may 
require."  In  the  pres«it  case  the  section 
fl^dng  the  compensation,  being  general  in 
Its  terms,  must  be  held  to  apply.  It  Is  not 
a  special  law  apidylng  to  one  county  only, 
with  no  regard  to  clasalfication.  It  la  a  gen- 
eral law  providing  for  th'>  payment  of  mem-  | 
bers  of  s  board,  which  Is  part  of  the  ma- 
chinery of  the  edncatlonal  system  of  the 
state.  It  Is  uniform  in  Its  op^atlon,  and 
a  part  of  the  uniform  system  of  common 
schools  provided  tor  by  the  leglalatnre  under 
the  mandates  of  the  constitution. 

It  follows  that  the  ]ndgm«it  should  be  re- 
versed, and  the  court  below  directed  to  over- 
rule the  demurrer. 

We  concur:  QRAT,  0.;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion,  the  Judgment  is 
reversed,  and  the  court  below  directed  to 
overrule  the  demuiTer. 


(1S6  Cal.  3S6) 

In  re  TRACET.    (S.  P.  2,884.) 
(Supreme  Court  ot  California.    May  20,  1902.) 

UFB  ESTATB-PROCBEDINO  TO  TERMINATB— 

NATURE—NOTICE— NECESSITY-aUFFI- 
CIBNCY— DECREE— VACATING. 

1.  A  proceediDK  for  the  termination  of  a 
life  estate,  brought  ander  Code  Civ.  Proo.  § 
1723,  partakes  of  the  nature  of  a  proceeding 
in  rem,  is  addressed  to  the  superior,  and  not 
to  the  prdbate^  court,  and  is  similar  to  a  com- 
plaint or  petition  iu  equity. 

2.  Under  Code  Civ.  Proc.  S  1723.  providing 
for  the  filing  of  a  petition  to  terminate  a  life 
estate,  and  that  "thereupon,  and  after  such 
notice  by  publication  or  otherwise,  as  the 
court  may  order,  the  court  shall  bear,"  etc., 
notice  of  the  petition  most  be  given  to  the  per- 
sons interested  in  the  life  estate  sought  to  be 
terminated;  as,  for  Instance,  the  life  teuanfe 
executor. 

3.  A  petition  to  terminate  a  life  estate  was 

entitled  "In  the  matter  of  the  petition  of  T. 
to  terminate  life  estate  created  under  the  last 
will  and  testament  o(  P.,  deceased."  The 
order  directine  notice  recited  that  it  appeared 
from  the  petition  "that  said  P.  •  *.  •  is 
dead,  that  the  life  estate  *  •  •  absolutely 


terminated  by  reason  of  his  death,**  and  direct- 
ed tbe  clerk  to  give  notice  of  the  time  and 

itlnce  for  beeriug  the  petition  "to  all  persons 
nterested  iu  the  estate  of  said  deceased  by 
posting  notices,"  etc.  Tbe  notices  followed 
the  same  form.  Held  not  to  show  notice  to 
persons  interested  in  the  estate  of  the  deceas- 
ed life  tenant,  or  to  persons  iuterested  in  the 
property  itself,  but  only  to  those  iuterested  iu 
P.'b  estate,  and  a  motion  by  the  life  tenant's 
executor  to  vacate  a  decree  terminating  the 
estate,  made  within  dx  months  after  its  en- 
try, and  as  soon  as  he  learned  thereof,  should 
have  been  granted. 

4.  Code  Civ.  Proc.  {  1723,  which  provides 
that  if,  on  the  hearing  of  a  petition  to  termi- 
nate a  life  estate,  'it  shall  appear  that  such 
life  estate  of  such  deceased  person  absolutely 
terminated  by  reason  of  his  death,  ♦  ♦  * 
the  court  shall  make  a  decree  to  that  effect.** 
does  not  authorize  the  court  to  dedare  in 
whom  the  estate  on  tbe  termination  of  the  life 
estate  has  vested. 

Oommisalonera'  decision.  D^artment  2. 
Appeal  from  supMlor  court,  city  and  county 
of  San  Francisco;  Frank  H.  Kerrigan,  Judge. 

Petition  by  Catherine  I.  Tracey  to  terminate 
a  life  estate  created  by  the  will  of  Joseph 
Phillips,  deceased.  Decree  for  petitioner,  and 
from  an  order  refusing  to  vacate  the  same 
the  executor  of  Bridget  De  Campos,  the  de- 
cedent's widow,  appeals.  Reversed. 

Isaac  Frohman,  Frohman  &  Jacobs,  and 
Brlggs  &  Hudner,  for  appellant  Benjamin 
Healey  and  George  A.  Proctor,  for  respond- 
ent 

COOPER,  a  Appeal  from  order  denying 
motion  to  vacate  decree  tnmlnatlng  life  es- 
tate.  One  Phillips  died  testate  In-  February* 
1880,  leaving  surviving  him  his  wife,  Bridget 
and  three  minor  children.  By  his  will  be  left 
his  proi>erty  to  his  surviving  wife  during  her 
life.  The  will  was  duly  admitted  to  probate, 
the  widow  appointed  executrix  thereof,  and 
lett^  Issued  to  her.  In  March,  1880,  the  es- 
tate was  finally  distributed  to  the  widow 
(whose  name  was  then  Bridget  De  Campos) 
for  life,  and  after  her  death  to  Sarah,  the 
daughter,  and  Catherine  I.  Tracey,  the  grand- 
daughter, share  and  share  alike.  Bridget  De 
Campos,  after  the  decree  of  distribution,  en- 
tered into  the  enjoyment  of  her  life  estate, 
and  continued  In  the  use  and  enjoyment  of 
the  same  tmtll  her  death  In  January,  1900. 
At  the  time  of  her  death  she  was  the  widow 
of  De  Campos,  be  having  died  prior  thereto; 
but  she  left  no  child  by  the  latter  marriage^ 
Tbe  sole  surviving  heirs  and  devisees  under 
the  will  of  PhUHps,  and  the  decree  of  dlatrl- 
botlon  made  thereunder,  at  the  time  of  the 
death  of  fidget  were  Sarah  (then  Sarah 
Rourke)  and  tbe  grandchild,  Catherine  I. 
Tracey.  Tbe  real  estate  distributed  consisted 
of  two  separate  lots  of  land  on  Lewis  street, 
in  the  city  and  county  of  San  Francisco. 
Bridget  De  Campos  left  a  last  will  and  testa* 
ment  which  was  admitted  to  probate  In  June; 
1000,  and  appelant  was  appointed  the  oc- 
ecutor  thereof,  letters  testamentary  were  Is- 
sued to  blm,  and  he  has  eree  since  continued 
to  be  such  executor.  In  July,  190(^  Catherine 
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I.  Tracey  duly,  filed  In  the  superior  court  her 
verlfled  petlHon  describing  the  Lewis  street 
lota,  setting  forth  the  fact  of  the  death  of 
Bridget  De  Campoe.  and  that  the  life  estate 
had  terminated,  and  asking  for  a  decree  to 
that  effect,  and  that  the  title  to  one-half  the 
property  be  declared  vested  In  her.  This  i>e- 
tltlon  was  filed  under  section  1723,  Code  Civ. 
Proe.,  which  provides  that  such  petition  may 
be  filed,  "and  thereupon,  and  after  such  no- 
tice, by  publication  or  otherwise,  as  the  court 
may  order,  the  court  shall  hear  such  petition, 
and  the  evidence  offered  In  support  thereof, 
and  If,  upon  such  hearing,  It  shall  appear, 
that  such  life  estate,  of  such  deceased  person 
absolutely  terminated  by  reason  of  his  death, 
•  •  •  the  court  shall  make  a  decree  to 
that  effect,  and  thereupon  a  certified  copy 
of  such  decree  may  be  recorded  In  the  office 
of  the  county  recorder,  and  thereafter  shall 
have  the  same  effect  as  a  Qnal  decree  of  dis< 
tributlon  so  recorded."  The  proceedings  under 
this  section  partake  of  the  nature  of  proceed- 
ings in  rem.  The  petition  Is  addressed  to  the 
superior  court,  and  not  the  probate  court  and 
Is  similar  to  a  complaint  or  petition  in  equity. 
In  re  De  Leon,  102  Cal.  541.  36  Pac.  864. 
After  filing  said  petition,  the  court  ordered 
notice  to  be  given,  and  afterwards  made  a 
decree  that  the  life  estate  had  terminated, 
and  that  the  undivided  one-half  of  the  whole 
of  the  real  estate  described  in  the  petition 
had  vested  absolutely  in  petitioner.  The  ap- 
pellant, as  executor,  made  a  motion  to  vacate 
and  set  aside  the  said  decree  on  the  ground 
that  the  same  was  taken  against  him  without 
notice  and  through  surprise,  and  that  the 
ends  of  Justice  would  be  furthered  by  grant- 
ing said  motion.  The  motion  was  made  upon 
affldnvlts,  and  hi  said  affidavits  it  Is  stated 
that  one  of  the  Lewis  street  lots  was  com- 
munity property  of  said  PblllipB  and  bis  wife, 
Bridget;  that  a  homestead  upon  said  lot  was 
duly  selected,  acknowledged,  and  recorded  in 
the  lifetime  of  both  parties;  and  that  by  rea- 
son of  the  said  homestead  the  lot.  on  the 
death  of  Phillips,  vested,  und^  ttie  statute, 
absolutely  in  Bridget,  as  the  surviving  spouse. 
It  Is  thus  claimed  that  the  lot  so  selected  as 
a  homestead  was  never  any  part  of  the  assete 
of  the  estate  of  Phillips,  aq'd  therefore  the 
absolute  property  of  Bridget  De  Oampos  at 
the  time  of  her  death,  and  In  no  way  a  part 
of  the  property  in  which  she  held  a  life  estate. 
Ilils  dalm  Is  made  for  the  purpose  of  show- 
ing merit  in  the  application  to  be  relieved 
from  the  decree,  and,  of  course,  cannot  be 
passed  upon  In  this  proceeding.  If  the  claim 
is  true,  then  the  homestead  lot  was  no  part 
of  the  assets  of  the  estate  of  Phillips.  If  the 
court  acquired  jurisdiction  of  the  interested 
parties  by  notice  as  prescrll)ed  by  the  statute, 
the  decree  Is  valid;  oth^wlse  not  It  la  evi- 
dent that  the  proceeding,  being  oat  of  the 
orcHiiaxT  course  of  actions  in  which  the  sum- 
mona  moat  be  p»8onaUy  served,  and  having 
ttie  effect  of  a  final  decree  of  distribution. 
mvmt  not  be  conatnied  to  include  cases  ex- 


cept such  as  come  clearly  within  its  terms. 
It  Is  more  than  a  mere  proceeding  in  rem, 
because  by  It  the  court  is  asked  to  make  its 
decree  that  an  estate  has  ceased  and  termi- 
nated. The  result  of  almost  every  action  as 
to  property  or  property  rights  is  to  finally 
determine  ttiat  a  claim  or  alleged  right  to 
property  is  not  valid  as  to  one  party,  but  Is 
valid  as  to  the  other  Its  effect  may  be  to 
termtoate  an  estate  that  t>efore  was  thought 
to  be  valid.  We  will  measure  this  case  by 
the  provisions  of  the  statute,  and.  when  so 
measured,  the  court  did  not  acquire  Jurisdic- 
tion. The  statute  contemplates  some  notice, 
and  this  notice  must  he  to  the  parties  who 
are  Interested  In  the  life  estate  sought  to  be 
declared  terminated  by  Judicial  decree.  In 
this  case  appellant,  as  executor  of  the  will 
of  Bridget  De  Campos,  deceased,  was  at 
least  one  of  the  interested  parties.  If  the 
homestead  lot  was  the  absolute  property  of 
his  testate,  and  not  held  for  the  term  of  her 
life  only,  It  was  his  duty  to  claim  the  same, 
and  protect  it  for  her  devisees  or  legatees. 
Let  us  then  examine  these  proceedings  as  to 
whether  any  notice  of  any  kind  was  given 
to  him.  The  petition  to  terminate  the  life 
estate  Is  entitled,  "In  the  matter  ot  the  peti- 
tion of  Catherine  L  Tracey,  to  terminate  life 
estate  created  under  Hie  last  will  and  testa- 
ment of  Joseph  Phillips,  deceased."  The  or- 
der directing  notice  recites  ttiat  from  the 
reading  of  the  petition  It  appears  "that  said 
Joseph  Phillips  •  •  •  Is  dead;  that  the 
life  estate  created  In  and  imder  and  by  vir- 
tue of  the  last  will  and  testament  of  said 
deceased  absolutely  terminated  by  reason  of 
his  death."  Then,  after  fixing  a  time  and 
place  for  hearing  the  petition,  It  directs  the 
clerk  to  give  notice  "of  the  time  and  place 
so  appointed  for  the  hearing  of  said  petition 
to  all  persons  interested  In  the  estate  of  said 
deceased  by  posting  notices."  etc.  This  or- 
der, it  will  be  seen,  states  that  the  estate 
created  In  and  by  virtue  of  the  will  of  said 
deceased  absolutely  terminated  by  his  death. 
How  an  estate  created  by  his  will  could  ter* 
mlnate  by  his  death  Is  a  difficult  problem. 
If  the  recital  In  the  order  is  true,  the  life  es- 
tate was  bom  dead,  as  It  could  sot  be  cre- 
ated by  the  will  until  the  party  making  the 
will  died,  and  then  It  absolutely  terminated 
by  bis  death.  The  notice  was  directed  to  be 
given  to  those  Interested  in  the  estate  of  said 
deceased.  AppelUnt  as  executor  of  Bridget 
De  Campos,  was  not  interested  in  the  estate 
of  Phllllpa,  deceased.  The  ratate  of  Phillips 
had  been  clmed  and  distributed.  The  notice 
should  bave  been  to  the  parties  Interested  lo 
the  life  estate  of  Bridget  De  Campos,  and  in 
the  property  sought  to  be  affected  by  the 
decree.  The  estate  of  Phillips  having  been 
distributed-  and  closed,  no  one  thweaft^  had 
any  interest  In  It,  because  there  vras  no  such 
estate.  The  notices  given  by  the  clerk  by 
posting  folio-wed  the  order,  and  were  equally 
defective.  They  referred  to  the  life  estate 
created  under  the  will  of  Joseph  Phillips,  de- 
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oeaaed,  and  notified  "all  iwraona  Interested  In 
tbe  said  estate"  to  appear  at  the  time  and 
place  named  in  the  order.  They  eoDtafned 
no  notice  to  all  persons  Interested  In  tbe 
property  described  In  the  petition,  nor  to  all 
persouB  interested  in  tbe  estate  of  Bridget 
De  Campos,  deceased.  In  all  cases  In  which 
the  statute  allows  a  constmctlre  service,  or 
in  which  Jurisdiction  may  be  obtained  of  the 
thing  by  a  prescribed  form  of  notice,  In 
which  the  real  party  In  interest  had  no  ac- 
tual notice,  and  did  not  appear  w  subject 
himself  to  the  Jurisdiction  of  the  court,  the 
mode  of  service  prescribed  by  the  statute 
must  be  strictly  construed.  Jordan  t.  Oib- 
Ihi,  12  CaL  100;  Cohn  t.  Eember,  47  Cal. 
145;  l<\>rbes  v.  Hyde,  81  Cat.  341;  Ricketson 
V.  Richardson,  20  CaL  140;  Pearson  v.  Pear- 
son. 46  CaL  085;  Helnien  v.  Hellbron,  SH  Cal. 
((3G.  30  Pac.  8.  In  this  case  the  appeHant 
made  his  motion  promptly  to  be  relieved  of 
the  decree  as  soon  as  be  learned  of  Its  entry. 
'  and  in  less  than  six  months  thereafter.  The 
uotlce  had  not  beoi  personally  served  upon 
Ulm,  and  be  brought  himself  within  the  splr^ 
It  of  the  rule  laid  down  in  Code  Civ.  Proe.  I 
473.  And  where  a  motion  of  this  kind  is 
made,  and  the  circumstances  are  such  as  to 
lead  the  court  to  hesitate,  the  bettw  rule 
Is  to  grant  tbe  appUcirtlon  so  as  to  secure  a 
trial  upon  tbe  merits.  Wolff  r.  Railway,  89 
CM.  3:12.  26  Pac.  S^:  MerchantB*  Ad-Slgn 
Co.  V.  Jjoa  Augelea  Bill  Posting  Co.,  128  Cnl. 
621,  01  Pac.  277.  And  where  the  conrt  did 
not  acquire  Jurisdiction  by  reason  of  an  at- 
tempted conatrnctlve  service  which  was  void, 
the  Judgment  was  vacated  upon  motion,  al- 
though 10  years  had  elapsed  since  Its  entry. 
People  T.  Pearson,  76  Cal.  400, 18  Pac.  424. 

The  conclusion  we  have  reached  can  do  no 
Injustice.  If  part  of  the  property  described 
In  the  decree  Is  the  proper^  of  the  estate  of 
Bridget  De  Campos,  and  no  part  of  tbe  estate 
of  Phillips,  It  should  not  be  Included  therein. 
The  decree  as  made  declared  that  the  undi- 
vided one-half  of  the  property  "Is  now  vested 
In  said  petitiouo'"  absolutely.  While  this  Is 
not  an  appeal  from  the  decree,  we  think  it 
proper  to  remark  that  the  court  is  not  given 
power  under  the  section  to  declare  In  whom, 
upon  termination  of  titie,  a  life  estate  Is  vest- 
ed absolutely.  It  Is  empowered  to  make  a 
decree  that  the  life  estate  of  a  deceased  per- 
son has  absolutely  terminated. 

The  order  should  be  reversed. 

We  concur:   OHIPMAN.  C;  HAYXKS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  Is  reversed. 

(1%  Cal.  US] 

PARKER  V.  QBEGO  et  al.   (Sac.  84&) 
(Supreme  Court  of  California.   May  27,  1902.) 

DIVERSION    OP    WATER— CONFLICTINO  BVI- 
DBNCE— SUFFICIENCY  OF  COMPLAINT— FIND- 
INGS—HARMLESS  ERROR. 
1.  XotwithBtanding  Code  Civ.  Proc.  i  1835 

whicli  provides, that  evidence  is  deemed  satl» 


factory  which  ordiuarily  prodo.ces  moral  cer- 
tainty or  couviclion  in  an  anprejndiced  mitid, 
and  that  such  evidence  alone  will  Justify  a 
verdict,  under  8ection  20(U,  providiug  that  in 
civil  cases,  where  the  evidence  is  contra  dictorj'. 
the  decision  must  he  made  according  to  the 
preponderance  of  evidence,  where  the  evidence 
ou  an  issue  of  fact  was  snbstautially  conflict- 
lug  the  finding  of  the  trial  court  must  stand. 

2.  In  an  actiou  for  the  diversion  of  water 
the  complaint  alle^d  that  the  pinintiff  divert- 
ed water  into  his  ditch  by  "small  dams."  The 
evidence  showed  that  the  defendants  had  intM- 
fered  with  th«  small  dams  at  the  bead  of  the 
ditcli,  causing  the  water  to  break  out  a  little 
above,  and  the  plaintiff  had  put  in  another 
dam  at  this  break,  which  dam  defendants  tore 
out.  The  court  found  that  the  defendants  had 
interfered  with  and  destroyed  the  "dam  and 
dams"  by  which  the  water  was  diverted.  Held, 
that  the  finding  was  uot  objectionable  on  the 
ground  that  it  was  not  supported  by  th&  com- 
plaint. 

3.  Where  in  an  action  for  the  diversion  of 
water  the  court,  in  its  findinf;s.  referred  to 
"the  land"  of  tbe  defendants,  and  the  case  was 
tried  on  the  theory  that  they  owned  the  land 
described  in  their  answer,  and  through  which 
plaintiCTs  ditch  ran,  there  was  a  sufficient  find- 
mg  on  the  averment  of  defendants  t^at  they 
were  the  ownem  of  tbe  land. 

4.  Where  the  court,  in  its  findings,  referred 
to  land  as  belonging  to  the  defendants,  and  the 
case  was  tried  ou  the  theory  that  such  was  the 
fact,  it  was  not  error  pot  to  find  specifically  on 
that  i&nue,  as  such  a  finding  would  uot  have 
changed  the  result. 

Department  2.  Appeal  from  superior 
court,  Siskiyou  county:  J.  S.  Bend,  Judge. 

Actiou  by  Alexander  Parker  against  J.  W. 
Gregg  and  otliers  for  the  diversion  of  wa- 
ter. From  a  Judgment  for  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendants appeal.    Alfirmed.  ' 

Neil  &  BuUer,  for  appellants.  Glllls  & 
Tapscott,  for  respondent. 

PSB  CURIAM.  Judgment  was  for  plain- 
tiff in  the  conrt  below,  and  defendants  ap- 
peal from  an  order  denying  tbelr  motion 
for  a  new  trial. 

The  respondent  1b,  and  baa  been  for  40 
years,  the  owner  of  a  ditch  by  whicb  be  di- 
verts, and  for  40  years  has  continued  to  di- 
vert, the  waters  of  a  natural  stream  called 
the  East  Fork  of  Scott  river,  In  the  county 
of  Siskiyou,  llie  action  was  brought  to  re- 
cover damages',  of  appdlants  for  rqieated 
remo%-al8  of  respondent's  dam  at  tbe  head  of 
said  ditch,  and  to  have  them  mjotned  from 
a  repetition  of  tbe  trespass.  The  questions 
involved  are  mainly  questions  of  fact,  ap- 
pdlants  contaidlng  tlrnt  certain  findings  of 
the  court  are  not  Justified  by  the  ovldences. 

The  finding  of  the  court  as  to  the  capac- 
ity of  respondent's  ditch,  which  is  attacked 
by  appellants,  cannot  be  disturbed.  The  ev- 
idence on  the  point  was  sntwtantially  caa- 
flicting;  and  tbe  conrt  was  not  bound  to 
take  as  true  the  testimony  of  one  of  appel- 
lants' witnesses  who  swore  that  he  had 
measured  tbe  ditch,  and  to  disregard  the 
testimony  of  several  of  respondent's  wit- 
nesses who  ]^aced  Its  capacity  at  a  larger 
ilgiire  than  the  one  given  by  the  said  wit- 
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neu  9t  vqpdiauti.  Wbatmr  may  be  the 
meaning  of  section  1830  of  tbe  Code  of  Civil 
Procedure,  It  !■  clearly  mod)  tied  by  the  Bub- 
scqu«it  section  20(11,  wblcb  provides  that 
"In  dvU  cases  •  *  *  when  the  eridcDce 
Is  eoDtradlctory,  the  decision  must  be  made 
accordlDS  to  the  preponderance  of  evi- 
dence"; and  It  Is  settled  law  that  where.  In 
each  a  case,  the  evidence  on  an  Issne  of  fact 
is  fairly  and  snbstantlally  conflicting,  the 
fludlng  of  the  trial  court  mnst  stand. 

Tbe  flndlbg  that  the  damages  were  caus- 
ed by  the  acta  of  appellanta  must  also  stand. 
There  is  some  contention  that  the  dam  men- 
tioned In  the  complaint  was  not  the  Identi- 
cal one  which  waa  torn  out  by  appellants, 
but  this  is  not  maintainable  It  is  averred 
In  tbe  complaint  that  respondent  diverted 
tbe  wuter  Into  his  ditch  by  "small  dams," 
and  the  court  found  that  appellants  had  In- 
terfered with  and  destroyed  the  "dam  and 
dams"  by  which  the  water  was  diverted. 
It  appean  from  tbe  evidence  that  the  place 
where  the  ditch  tapped  the  stream  was  level 
and  swampy,  and  that  the  stream,  as  one 
of  the  witnesses  described  It  "kind  of  halt- 
ed," and  spread  out  over  a  large  space 
where  tliero  were  bufihes  and  amall  trfes. 
and  small  dams  had  to  be  put  in  various 
places  at  different  times.  Tbe  court  found, 
upon  safficifflit  evidence,  that  the  acts  of 
aj^ttUanta  Interfered  with  the  conditions 
which  had  existed  at  the  head  of  the  ditch 
for  SO  years  hetore  ihey  went  there  or  had 
acquired  any  interest  in  the  adjoining  land, 
and  caused  the  stream  to  break  through  its 
bonks  a  little  above  where  the  email  dams 
osmilly  were,  and  made  It  necessoty  for  re- 
spondent to  put  in  a  dam  at  tbe  break, 
whlcb  dam  appellants  tore  out.  The  dams 
mmtloned  in  tbe  complaint  were  those 
wbieb  were  necessary  to  keep  the  water  di- 
verted Into  the  besd  of  the  ditch,  and  tbe 
bead  of  tbe  ditch  bad  never  been  ciiongcd. 
Tbe  court  also  found,  npoa  sufllclent  evi- 
dence^ that  certain  acts  of  appellants,  and 
not  tbe  keeping  of  a  dam  In  the  stream  by 
cespondent  during  the  wint».  caused  a  c^ 
tain  oT^ow  <tf  the  ditch  which  appellants 
complain  of. 

Tbwe  waa  also  sufficient  evidence  to  sun- 
tain  tbe  finding  that  the  respondent's  crops 
on  tbe  partlcnlor  land  occupied  by  himself 
were  dajnagi>d  to  Uie  otnnt  of  $500^  with- 
out conaidoing  damage  to  crops  on  lands 
occupied  by  bis  sons  in  which  ho  bad  an 
IntHreat 

Tbe  foregoing  are  tbe  main  Issues  at  fact 
It  la  contHided  that  a  new  trial  should  be 
granted  because  there  waa  no  finding  on  tbe 
averment  of  appellants  that  they  were  tbe 
owners  of  certain  described  lands;  but  the 
court  tn  various  findings,  refers  to  "the 
land**  of  appoilants,  and  the  whole  case  yfVM 
tried  on  the  tlieoiy  that  they  owned  the  land 
described  in  their  answer  through  which  the 
titeb  tvuM.   Uoreover,  an  ejcpresa  finding 


IS 

that  appellants  did  own  such  lands  could  In 
no  manner  have  changed  the  result 

We  see  no  other  points  In  the  case  wblcb 
require  notice, 

TUe  order  appealed  from  Is  aiSrmed. 


(136  CrI.  379) 

HARRIS  V.  HARRIS  et  al.  (Sac.  875-877.)» 
(Supreme  Court  of  CalifomU.   May  20,  1902.) 

IVUSTS  —  HUSBAND  AND  WIFB  —  VOID  HAR- 
RIAaB-BEPARATlON  AG RBGMEHT— EFFECT— 
ATTORNEYS  —  CONFIDENTIAL  COMMUNICA- 
TION—APPliAlr-QU  ESTIONS  CONSIDBaBD, 

1.  riaiDtiff.  who  had  coutracted  a  marriaire 
which  was  void  because  lier  husband  had  a 
Tiife  liviu£.  ti'utifitftl,  iii  an  action  agaiuist  his 
lieii's  to  eiiiaijliiib  a  ti'ust  in  bis  property,  that 
when  they  wtre  married  she  gave  him  control 
of  a  certain  mine,  but  that  she  had  no  agree- 
ment'with  him.  The  husband  worked  the  mine 
Cruui  lt>T^,  but  DO  ureut  amount  of  gold  was 
taken  therefrom  till  IbUO,  and  the  evidence 
did  not  show  the  specific  amount  of  gold  taken 
therefrom,  or  that  it  more  than  paid  working 
ei^iteuses,  prior  to  1ST7,  in  which  year  tbe  hus- 
bund  pui-cliaseil  other  property.  The  husband, 
from  the  time  of  his  marriage  to  plaintiff  till 
tbe  purchase  of  tbe  latter  property,  was  enga^ 
ged  ID  prufipcctiujc  and  working  other  mines 
and  in  dealing  iu  mining  property.  Held  not 
suUioiently  clear,  satisfactory,  and  conviaciog 
to  Rbow  tluLi  tbe  havb«nd  at  tta»  time  he  ac- 
quired the  property  had  no  money  other  than 
thut  received  m  working  plaintiff's  mine,  or 
that  the  use  of  tho  earnings  of  the  mine  by  tbe 
husband  created  any  trust  relation  between 
plaintiff  and  the  husband. 

2.  A  separation  agieemeot  between  parties 
living  together  as  busbund  and  wife  urnler  a 
niarriuge  void  because  tbe  husband  bad  a  wife 
living  contained  a  danse  that  the  husband 
■huuTd  have  all  tbe  wife's  Interest  In  any  prop- 
erty owned  or  claimed  by  tbe  buabaud  except 
a  certain  mine.  The  entire  title  to  another 
mine  was  In  tbe  husband  at  tbe  time,  and  tbe 
wife  made  no  claim  thereto,  but  stated  that  tbe 
husband  could  get  a  living  out  of  it,  and  she 
made  uo  claim  thereto  during  the  life  of  tbe 
husband,  but  consented  to  liis  borrowing  money 
from  her  sous,  and  advised  them  to  take  a 
mortgage  oq  the  mine.  Held,  that  the  agree- 
niHut  conveyed  all  ber  interest  in  tbe  mine  to 
the  husband,  80  as  to  preclude  ber  from  claim- 
ing a  trust  estate  therein. 

3.  A  deteruiiuatioa  hy  the  trial  court,  in  a 
suit  to  eKtubliah  a  trust  iu  real  property  stand- 
ing in  tbe  nuiiie  of  auother,  that  tbe  evidence 
is  not  Bufllclently  clear,  satisfactory,  or  con- 
vincing to  establish  auch  trust  is  concloslve  oo 
appeal. 

4.  The  rule  that  an  attorney  cannot  testify  to 
communications  by  bis  client  does  not  apply 
when  such  communications  are  made  when 
the  attorney  la  acting  for  both  parties. 

Department  L  Appeal  from  superior  court 
Tuolumne  county;  G.  W.  Nlcol,  Judge. 

Suit  to  establish  a  truat  by  Clara  A.  Har- 
ris against  Timothy  R.  Harris  and  others. 
From  a  decree  for  defendants,  plaintUf 
peals.  Affirmed. 

J.  B.  Curtln  and  H.  V.  Morehouse,  for  ap> 
pellant  A.  M.  Drew,  F.  H.  Short,  P.  P. 
Otis,  J.  F.  Kooney,  and  F.  W.  Street  for  re- 
spondento. 

HARRISON.  J.  Tbe  plaintiff  was  married 
to  one  W.  N.  Harris  at  Stockton,  In  this  states 
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in  October,  187S,  and  tbereafter  lived  with 
lilm  as  his  wife  unUl  March  26,  1882.  At 
that  da&  an  agreement  called  a  "s^aration 
agreement"  was  entered  into  between  them, 
under  which  they  lived  apart  for  about  two 
/ears,  and  then  resumed  their  former  rela- 
tion, and  continued  to  live  together  until  the 
death  of  Harris,  in  October,  1S38,  Harris 
had  been  married  In  Georgia,  in  July,  1S48, 
and  when  he  came  to  California  in  1^  he 
left  his  wife  in  Geot^ia,  where  she  continued 
to  live  until  her  death  in  1892;  and  also  a 
son,  John  Ia  Harris,  one  of  the  defendants 
herein,  the  Issue  of  that  marriage,  who  was 
bom  In  September,  1840.  The  plaintiff  was, 
however,  ignorant  of  tbe  fact  that  Harris 
bad  a  wife,  and  did  not  know  of  the  exist- 
ence of  his  son,  or  of  the  fact  of  his  previous 
marriage,  until  after  his  death.  At  tbe'time 
of  her  marriage  to  him  she  was  the  owner  of 
the  Gem  mine,  and  also  of  a  one-third  inter- 
est in  the  Mazeppa  min^— two  mining  claims 
situated  In  Tuolumne  county.  For  several 
yearr  after  their  marriage  Harris  iHrospected 
and  worked  the  Gem  mine,  and  during  that 
time  tocA  a  large  amount  of  gold  therefrom. 
Nothing  appears  to  have  been  done  nptm  the 
Uazeppa  mine,  other  than  assessment  work, 
prior  to  December,  1879.  At  that  time  Har- 
ris purchased  from  Dixon  and  Rodgers,  two 
of  the  original  locators  of  the  mine,  a  two- 
thirds  Interest  in  the  mine,  and  received  a 
conveyance  therefor  from  them.  In  March, 
1880,  with  tbe  consent  of  the  plaintiff,  he  re- 
located the  mine  In  his  own  name,  and  on 
May  81,  1882,  upon  his  application  therefor, 
a  patent  for  ttie  mine  was  Issued  to  him  by 
the  United  States.  In  July,  18T7,  Harris  pur- 
chased a  mining  claim  of  Hix  and  Onby, 
which  he  located  In  1885  In  bis  own  name  as 
tbe  Junietta  mine.  By  the  aforesaid  separa- 
tion agreement  Harris  conv^ed  to  the  plain- 
tiff all  of  bis  Interest  in  the  Gem  mine  and 
in  certain  other  property,  and  the  plaintiff 
conveyed  to  Harris  all  her  claim  or  right  **to 
any  and  all  other  property  owned  or  claim- 
ed by  blm.  or  any  othw  property  that  he 
might  thereafter  acquire  or  have  at  the  time 
of  his  decease."  During  the  year  ^or  to  his 
death  Harris  made  contracts  for  the  sale  ot 
the  Mazei^  and  tiie  Junietta  mines,  to  be 
paid  for  In  installmeiits.  A  portion  of  the 
purchase  price  under  t^eee  emtracte  was 
paid  to  him  in  bis  lifetime,  and  the  remain- 
der to  his  executor  after  bis  death.  The 
plaintiff  brought  this  action  against  his  heirs 
and  legatees  and  the  executor  of  bis  wlU 
to  have  It  adjudged  and  declared  that  she 
was  the  owner  of  tbe  Mazeppa  and  Junietta 
mines,  and  that  Harris  held  the  legal  titie 
thereto  in  trust  for  her,  and  that  the  execu- 
tor pay  over  to  bet  the  mcmey  received  by 
bim  by  virtue  of  the  contracts  of  Harris  fw 
their  sale.  In  the  first  count  of  tbe  com- 
plaint the  plfdntlff  alleges  her  ownership  of 
an  undivided  third  of  the  Hazeppa-mlne,  and 
an  agreement  by  Harris,  who  held  the  legal 


title  to  tbe  other  two-tiiirds,  tiiat  upon  receiv- 
ing the  patent  therefor  In  bis  own  name  he 
would  hold  in  trust  for  her  one  undivided 
third  of  said  mln^  and  upon  any  sale  thereof 
would  pay  to  her  one-third  of  the  purchase 
price  received  therefor.  In  the  second  count 
of  her  complaint  she  all^^  that  she  was  the 
owner  of  an  undivided  third  of  the  Mazeppa 
mine  at  the  time  of  her  marriage  to  Haixis, 
and  that  she  famished  the  mcmey  with  which 
he  purchased  from  Dixon  and  Rodgers  the 
other  two-thirds  of  said  mine)  AdA  that  he 
purchased  the  same  from  fhem,  and  took  the 
legal  titie  thereto  In  his  own  name,  at  her 
direction  and  request;  that  thereby  a  trust 
resulted  In  her  favor  for  said  two-thirds  in- 
terest; that  the  relocation  of  the  mine  in 
March,  1880,  and  the  Issuance  of  a  patent 
thOTefor  in  his  own  name,  was  made  in  pur- 
suance of  his  statements  and  representations 
to  her  that  he  would  hptd  tbe  same  In  trust 
for  her,  and  would  manage  the  same  at  her 
dhrection  and  for  her  benefit;  that  she  at  all 
times  bdleved  tliat  her  marriage  to  him  was 
valid  and  bhtdlng,  and  relied  upon  his  state- 
mente  and  re]>resentotlons  as  those  of  a  bus- 
band;  that  she  furnished  him  from  her  sole 
and  separate  property  a31  the  moneys  used  by 
him  In  relocating  said  mine  and  paying  the 
expaises  ot  procuring  the  patent  therefor; 
that  by  reason  of  these  fticta  a  trust  resulted 
in  her  fitvor  for  tbe  whole  of  said  mining 
claim,  and  that  Harris  acknowledged  the  ex- 
istence of  the  trust,  and  did  not  repudiate 
the  same  until  Portly  b^ore  his  death. 
Similar  allegations  are  made  In  regard  to  the 
purchase  by  him  of  tiie  Junietta  mine,  from 
which  the  plaintiff  claims  a  resulting  trust 
In  her  favor  for  the  whole  of  that  mine.  The 
court  found  that  fbr  many  years  prior  to  the 
time  of  the  relocation  by  Harris  of  the  Ma- 
zeppa mine,— Mandi  11,  1880,— and  until  tbe 
2(tth  day  of  March,  1892.  the  plaintiff  was 
the  owner  of  an  undivided  one-third  of  said 
mining  claim,  and  that  from  and  after  ob- 
taining tbe  patent  for  the  mine  until  March 
20, 18»2,  Harris  was  the  owno-  In  bis  own  right 
of  a  two-thlrda  part  of  said  mine,  and  held 
tbe  remaining  thhrd  in  trust  for  tbe  plaintiff; 
that  the  said  relocation  of  the  mine  by  Har- 
ris,  and  hla  procurement  of  a  intent  there- 
for In  his  own  name,  was,  as  to  two-thirds 
of  the  mine,  for  his  own  use  and  ben^t,  and 
tot  the  use  ai^  bmeflt  of  no  other  person; 
that  on  March  28,  1892,  the  plaintiff  convey- 
ed h&e  Interest  In  said  mine  to  Harris,  and 
that  Harris  was  tbereafter,  until  the  time  of 
his  death,  the  sole  owner  of  the  entire  mine; 
that  the  plaintiff  was  never  Interested,  eith» 
as  owner  or  otiierwlse,  in  the  Junietta  mine, 
but  that  Harris  at  the  time  of  his  death,  and 
for  many  years  prior  thereto,  was  Its  sole 
owner.  Tbe  court  found  against  the  allega- 
tions of  the  plalntlfT  that  Harris  agreed  with 
her  to  hold  any  of  said  property  In  trust  for 
her,  or  that  he  did  hold  any  In  trust  for  her, 
except  aa  to  the  one-third  interest  in  the  Ma- 
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zeppa  miDe,  or  that  sbe  fumt&hed  tbe  money 
with  which  he  purchased  the  two-thirds  In- 
terest In  the  Mazeppa  mine,  or  any  portion 
of  the  purchase  price  for  the  Junietta  mine, 
or  that  the  same  was  purchased  for  her  use 
and  bpneflt.  or  that  he  ever  admitted  or  ac- 
knowledged that  he  held  the  same  In  trust 
for  her.  Upon  these  flndings  the  court  ren- 
dered Judgment  In  favor  of  the  defendants, 
and  that  the  plaintiff  take  nothing  by  her 
action.  Plaintiff  afterwards  asked  the  court 
to  vacate  the  satd  Judgment  and  enter  Judg- 
ment upon  the  findings  In  her  favor.  This 
motion  was  denied,  as  was  also  a  motion  by 
her  for  a  new  trial.  The  appeals  herein  are 
from  these  two  orders,  and  also  from  the 
Judgment. 

As  at  the  time  of  the  plaintiff's  marriage 
to  Harris  he  had  a  wife  living  in  Georgia, 
the  plaintiff  never  became  his  wife,  and  their 
resjwctlve  rights  to  the  property  in  question, 
flowing  from  tbe  subsequent  dealings  and 
transactions  between  them,  are  to  be  measur- 
ed without  reference  to  the  rights  and  obliga- 
tions of  bDShsnd  and  wife.  The  plaintiff  does 
not.  In  her  complaint,  claim  the  property  to 
be  hers  by  virtue  of  having  been  the  wife  of 
Harris,  but  npon  the  ground  that  It  wag  held 
by  him  In  trust  for  her.  The  ground  upon 
which  she  rellM  for  this  claim  is  that  the 
Gem  mine  wan  her  separate  property,  and 
that  the  purchases  by  Harris  of  the  Junietta 
mine  and  the  two-thirds  Interest  In  the  Ma- 
zeppa mine  were  made  with  moneys  which 
were  taken  by  him  from  that  mine,  and  that 
he  purchased  the  same  at  her  direction  and 
request  She  claims  that  tiie  finding  of  the 
court  to  the  contrary  is  not  sustained  by  the 
evidence.  In  support  of  this  claim  she 
sought  to  show  that  Harris  was  without  any 
means  of  bis  own,  and  that  whatever  prop- 
erty be  acquired  was  the  result  of  his  work- 
ing the  Gem  mine.  The  testimony  before  the 
conrt  did  not,  however,  require  It  to  bold  that 
Harris  had  no  mon^  other  than  tbe  proceeds 
of  his  working  the  Gem  mine,  or  that  what 
he  took  from  that  mine  created  any  relation 
to  the  plaintiff  other  than  that  of  debtor 
therefor.  The  plaintiff  testified  that  when 
th^  were  married  she  asked  him  to  take 
care  of  her  property,  and  see  that  everything 
was  taken  care  of,  and  that  she  allowed  him 
to  woik  tbe  mine  and  hire  men.  and  that  she 
had  no  agreement  with  him.  It  does  not  ap- 
pear that  prior  to  1877  the  mine  jlelded  Any- 
thing beyond  the  cost  of  the  labor  tiierefor. 
Xor  Is  there  any  evidence  of  any  specific 
amoant  of  gcdd  that  was  taken  from  the 
mine  by  Harris.  The  evidence  shows  that, 
although  Harris  worked  the  Gem  mine  from 
the  time  of  their  marriage,  in  1873,  no  great 
amount  of  gold  was  taken  therefrom  for  sev- 
eral years,  and  it  was  shown  tbat  Harris 
during  this  time  was  engaged  In  prospecting 
and  working  otiier  mines,  as  well  as  dealing 
m  mining  properties.  In  1880  a  mill  was  put 
upon  the  mine,  and  during  a  few  years  there* 
after  a  lai^  amoant  of  gold  was  takoi  there- 


from. Much  discussion  Is  given  In  the  briefs 
to  the  proposition  that  a  resulting  trust  was 
created  in  the  plaintiff  from  the  purcliase  by 
Harris  from  Dixon  and  Rodgers  of  their  In- 
i  terest  In  the  Mazeppa  mine.  We  find  It  un-  , 
necessary  to  enter  upon  an  examination  of 
this  question,  Inasmuch  as  the  plaintiff,  by 
the  agreement  of  March  26,  1892,  conveyed 
to  Harris  all  her  claim  to  any  and  all  prop- 
erty other  than  the  Gem  mine  "owned  or 
claimed"  by  him,  or  which  he  might  there- 
after acquire.  The  finding  of  the  court  that 
the  Mazeppa  mine  was  Included  In  ttils  con- 
veyance Is  sustained  by  the  evidence.  The 
entire  title  to  the  mine  was  at  that  time  In 
Harris  by  virtue  of  the  patent,  and,  In  the 
absence  of  testimony  to  the  contrary,  it  must 
be  assumed  that  he  claimed  that  It  was  his 
own.  At  the  tlm^  the  plaintiff  signed  this 
agreement  she  did  not  assert  any  <dalm  to  it, 
and  in  reply  to  a  question  from  her  at  tbat 
time  Harris  said  tbat  he  could  get  a  living 
out  of  tliat  mine,  and  be  Immediatdy  after- 
wards went  to  the  mine  and  Uv^  there.  It 
does  not  appear  that  the  plaintiff  at  any  time 
during  the  life  of  Harris  made  any  further 
claim  to  this  mine.  After  tbe  {Aataitlff  had 
executed  the  agreement,  and  while  Harris 
was  still  living  apart  from  her,  she  assented 
to  his  borrowing  fSOa  from  h&e  sons,  and 
advised  them  to  accept  from  him  a  mortgage 
upon  the  Mazeppa  mine.  The  rule  is  well 
settled  that  one  who  would  claim  the  owner- 
ship of  property  of  which  the  l^;al  title 
stands  of  record  in  another,  or  tbat  the  same 
Is  held  by  such  person  In  trust  for  the  one 
so  claiming,  must  establish  such  claim  by 
evidence  ttiat  Is  clear,  satisfactory,  and  con- 
vincing. Woodside  v.  Hewel,  109  Cal.  481, 
42  Fac.  152;  FlasB  v.  Plass,  122  OaU  8,  54 
Fac.  372.  Whether  the  evidence  in  any  par- 
ticular ca»e  is  of  this  character  must  be  de- 
termined by  the  trial  court,  and  its  determi- 
nation thereon  will  be  accepted  by  this  court 
as  conclusive.  In  the  present  case  the  snpe- 
rior  court  held  that  the  evidence  before  it  Is 
not  sufficient  to  sustain  this  claim  of  tbe 
plaintiff,  and  we  are  not  at  lilwrty  to  say 
that  the  evidence  required  a  different  condn- 
slon. 

The  court  did  not  err  In  permitting  the 
witness  Itooney  to  testify  respecting  the 
tnnsQction  of  March  28,  1892.  At  that  time 
he  was  acting  as  the  attorn^  for  both  par- 
ties, and  In  such  a  case  the  rule  prohibiting 
an  attorney  ftom  testifying  as  to  the  com- 
munications of  bis  client  la  inapplicable. 
In  re  Bauer's  Estate,  79  Oal.  804,  21  Fac. 
758;  Murphy  t.  Waterhoose,  113  Oal.  407,  45 
Fac.  Sae.  64  Am.  St  Sep.  365;  Hurlburt  v. 
Hnrlburt,  128  N.  Y.  420^  28  N.  B.  661,  26  Am. 
St  nep.  482.  The  objection  of  tbe  appellant 
to  the  ruUng  of  the  court  admitting  In  evi- 
dence ber  answer  In  the  contest  upon  the 
jnwbate  of  the  will  cannot  be  considned.  At 
the  time  the  ruling  was  made  It  did  not  ap- 
pear that  there  had  been  an  amended  an- 
swer filed.  No  motI<m  was  afterwards  made 
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to  strike  out  tbe  evldeiice  thus  received. 
Moreover,  tbe  plaintiff  could  not  liave  been 
Injured  by  tbe  evidence. 
The  Judgment  and  orders  are  aflOrmed. 

We  concur:  GAROUTTE,  J.;  VAN  DYKE, 

J. 


(136  Cat.  426) 

NICHOLS  T.  RANDALL.    (S.  F.  2.152.) 

(Supreme  Court  of  California.    May  28,  1902.) 

TRUSTS— ACTION  TO  RECOVER  DEPOSIT— EVI- 
DENCE—V  A  K I  AN  CE—F  LEAD  I MGS—AU  E  ND - 
M  ENT— LI  MITATION. 

1,  W  here  a  complaint  alleges  tbftt  plaintiff 
dppositt-d  money  with  defendiiut,  to  be  loani!d 
l»y  the  latter,  and  its  appropriation  by  de- 
fendant, and  bis  rofusal  to  acconnt  tberefor. 
ntid  (lefendnnt  {)leads  a  geueral  denial  and  a 
connterc'lnim  allefring  an  atcount  current,  clos- 
ed by  an  account  stated,  showing  a  balance  in 
his  favor,  and  asks  judgment  for  such  balance, 
it  in  error,  as  not  being  within  the  i«sac»,  to 
allow  plaintiff  to  gire  evidence  tbat  defendant 
sold  and  retained  the  proceeds  of  land  to  whuh 
bo  held  the  legal  title  iu  trust  for  plaintiff, 
and  misrepresented  tbe  price  received  for  oth- 
er land.s  belonging  to  plaintiff,  though  the  pro- 
ceeds of  the  sale  of  Buch  lauds  is  the  deposit 
in  controversy. 

2.  When  such  evidence  is  erroneonsly  admit- 
ted over  dofeudant's  objection,  it  Is  error  to 
rcfuce  to  allow  defendant  to  plead  tbe  f^tutute 
of  limitations  by  way  of  amendment  to  his  au- 
swer,  as  tbe  complaint  does  not  show  any 
fraud  or  mistake,  and  plaintiff  cannot  avoid 
tbe  statute  of  limitations  by  alleging  a  trust, 
and  then  proving  a  cause  baaed  on  fraud. 

Commissioners*  decision.  Department  2. 
AppenI  from  superior  court,  Humboldt  coun- 
ty; (J.  W.  Hunter,  Judge. 

Action  by  John  Nichols  against  A.  W.  Ran- 
dall. From  a  Judgment  for  plalutlff,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed. 

S.  M.  Buck  (C.  W.  Wheeler,  of  counsel),  for 
appellant   Sevier  &  Selvage,  for  respondent 

COOPER,  C.  The  amended  complaint  al- 
leges that  on  April  1,  1883,  tbe  plaintiff  de- 
posited with  defendant  $35,000,  to  be  loaned 
by  defendant  for  plaintiff,  and  tbat  defend- 
ant guarantied  plaintiff  9  per  cent  per  annum 
interest  upon  said  money,  compounded  an- 
nually; that  defendant  did  not  loan  said 
money,  but  used  the  same  in  bis  own  busi- 
ness; that  In  April,  1897,  tbe  defendant  re- 
pudiated his  trust  In  regard  to  said  moneys, 
refused  to  account  to  plaintiff  therefor,  and 
ever  since  has  refused  to  pay  plaintiff  the 
said  sum,  or  any  part  thereof.  Judgment  is 
prayed  for  said  $35,000,  and  $20,000  Interest 
alleged  to  be  due  thereon.  Defendant  an- 
swered, and,  after  denying  tbe  allegaUons  of 
the  complaint,  alleged  by  way  of  counter- 
claim that  between  the  years  1S75  and  1806 
there  was  an  open,  mutual,  and  current  ac- 
count between  plaintiff  and  defendant  and 
that  in  December,  1896,  said  account  was 
stated  and  agreed  upon,  and  by  it  plaintiff 
was  found  to  be  Indebted  to  the  defendant  In 
the  sum  of  $3,730.(16,  which  sum  has  not 


been  paid.  Also,  in  a  separate  count  defend- 
ant by  way  of  counterclaim,  alleged  that  be- 
tween the  years  1875  and  1890  defendant 
loaned  nnd  advanced  to  plaintiff  many  thou- 
sands of  dollars,  all  of  which  has  been  repaid 
by  plaintiff  to  'defendant  except  tbe  sum  of 
$3.7;-t0.03,  which  amount  remains  due  and  un- 
puid.  Judgment  Is  prayed  In  the  answer  for 
said  sum.  The  case,  upon  these  pleadings, 
was  tried  before  a  jury,  and  a  verdict  ren- 
dered in  favor  of  plaintiff  for  $21,632.  Sub- 
sequently, on  motion  for  a  new  trial,  the 
court  reduced  the  amount  to  $12,000,  which 
seems  to  have  been  consented  to  by  plaintiff. 
The  court  then  made  an  order  denying  the 
defendant's  motion  for  a  new  trial,  from 
which  order  this  appeal  is  taken. 

The  main  contention  of  defendant  Is  that 
the  court  erred  In  the  admission  of  evidence 
showing  a  case  entirely  different  from  that 
alleged  In  tbe  complaint.  This  is  the  only 
point  that  need  be  considered.  The  com- 
plaint sought  to  charge  defendant  upon  a  spe- 
cial contract  In  regard  to  a  deposit  of  $35,- 
000.  The  plaintiff  testlQed  tbat  be  left  the 
money  that  be  sold  his  timber  land  for  In 
1882  with  defendant  "He  told  me  If  I  would 
leave  the  money  with  him  It  should  net  me 
nine  per  cent  Think  this  was  in  April,  ISS^. 
It  was  left  with  him  under  that  agreement" 
It  appears,  without  conflict  tbat  about  De- 
cember, 1882,  defendant  sold  to  one  Russ  a 
tract  of  about  3,300  acres  of  timber  land, 
part  of  It  being  land  of  plaintiff,  and  part  of 
it  land  of  defendant;  that  he  gave  plaintiff 
credit  on  his  books  for  1,400  acres  at  $20  pet 
acre,  amounting  to  $28,000;  that  statements 
of  plaintiff's  account  were  given  to  him  at 
different  times,  containing  such  credit  entry. 
It  Is  snfflcient  here  to  say  that  the  money  al- 
leged to  have  been  deposited  with  defendant 
was  the  proceeds  of  tbe  timber  land  sold  by 
defendant  to  Russ  in  18S2.  Tbe  plaintiff 
sought  to  prove,  and  introduced  evidence 
tending  to  prove,  that  of  the  land  sold,  280 
acres  stood  on  the  records  In  the  name  of  de- 
fendant, but  was  held  in  trust  for  plaintiff, 
and  that  Instead  of  1.400  acres, .  plaintiff 
should  have  credit  for  1,680  acres,  and  that 
the  land  brought  $25  per  acre.  Instead  of  $20. 
The  difference  in  the  amount  of  land,  280 
acres,  and  tbe  difference  In  price  for  the 
whole,  $.')  per  acre,  were  tbe  important  points 
by  virtue  of  which  the  plaintiff  sought  to 
make  out  his  case  against  defendant.  That 
a  fraud  was  committed  upon  plaintiff  In  1882, 
16  years  prior  to  tbe  commencement  of  this 
action,  by  reason  of  tbe  concealing  of  the 
real  price  per  acre,  and  by  reason  of  plaintiff 
being  entitled  to  the  proceeds  of  2S0  acres  of 
land  held  by  defendant  in  trust  for  plaintiff, 
was  attempted  to  be  established  by  parol 
evidence  upon  a  complaint  on  a  special  con- 
tract, that  contains  not  even  a  suggestion  as 
to  fraud  or  mistake.  The  defendant  objected 
at  every  opportunity,  and  insisted  tbat  the 
evidence  was  not  competent  under  the  jdead- 
IngB.  After  the  plaintiff's  comisel  had  stated 
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the  case  to  tbe  jury,  the  counsel  for  defend- 
f  nt  stated  to  the  court  that  the  complaint 
'JId  not  disclose  any  such  facts  as  counsel  tor 
for  plaintiff  had  stated  that  he  would  prove, 
nnd  asked  permission  of  the  court  to  amend 
Ills  answer,  which  permission  was  refused. 
After  plaintllT  had  Introduced  fwme  evidence, 
nud  was  eudearoring  to  show  that  plaintiff 
owned  a  greater  nnmbor  of  acres  than  de- 
fendant had  given  him  credit 'for,  tbe  Judge 
snld:  "If  you  can  show  that  Mr.  Nichols 
had  transferred  more  land  to  Mr.  Baudall, 
which  was  sold  to  Buss,  than  he  has  received 
credit  for  In  his  account,  you  may  do  so. 
Mr.  Buck:  Well,  we  wIU  stop  this  trial  right 
here.  They  may  amend  their  complaint  and 
up  these  facts.  Let  us  know  what  it  la 
you  claim,  so  we  can  meet  it.  If  we  only 
know  what  tbe  plaintiff  claims,  we  will  meet 
and  fight  It  Court:  If  yon  had  a  complaint 
upon  that  theoty,  and  an  auswear  denying  It. 
I  would  know  what  to  do;  but  the  only  ques- 
titHi  In  my  mind  to.  Is  It  admlsdble  under  the 
first  cause  In  the  cross  complaint?  I  think  I 
will  permit  evidence  as  to  the  land  sold  to 
Knss,  and  the  price,  on  the  part  of  Mr.  Nich- 
ols. I  will  bear  what  he  has  to  say  as  to  the 
land  that  Baudall  sold  to  Buss  for  him." 
After  the  court  had  ruled  that  tbe  evidence 
would  be  allowed  under  the  allegations  of 
the  answer,  counsel  for  defendant  asked 
leave  to  amend  his  answer  by  striking  there- 
from tbe  count  under  which  tbe  court  held 
the  evidence  admissible.  This  tbe  court  re- 
fined. Defendant's  counsel  during  the  prog^ 
ress  of  the  trial  filed  an  affidavit  setting  forth 
the  fiict  that  be  was  surprised  by  the  rulings 
of  the  court  as  to  the  admission  of  evidence 
under  tbe  pleadings,  and  again  asked  that 
he  be  permitted  to  file  an  amended  answer. 
I  he  amended  answer  was  prepared  and  ex- 
hibited to  the  court,  but  the  court  refused 
permission  to  file  It.  The  proposed  amended 
answer  pleaded  tbe  statute  of  limitations, 
and  alleged  that  the  action  was  barred  by 
the  laiAes  of  plaintlfC  The  court  tbea  allow- 
ed parol  testimony  as  to  lands  disposed  of 
by  defendant  being  held  In  trust  for  pUiutlff, 
and  that  In  fuce  of  tbe  record  title  that  plain- 
tiff really  owned  the  lands.  This  was  en- 
tirely outside  of  tbe  Issues  made  by  tbe 
pleadings.  Tbe  plaintiff  should  have  been 
confined  in  his  proof  to  the  cause  of  action 
as  set  forth  In  his  complaint  If  be  deposited 
y;ffl,000  with  defendant  for  a  cwtaln  purpose, 
that  was  one  thing.  If  defendant  fraudu- 
lently disposed  of  lands  held  In  trust,  and 
fraudulently  misrepresented  the  price  for 
which  tbe  lands  were  sold,  and  appropriated 
the  proceeds,  that  was  another  and  different 
thing.  The  defendant  had  the  right  to  have 
the  complaint  state  the  facts,  upon  which  It 
was  sought  to  charge  him.  in  a  plain  and 
concise  manner.  He  bad  the  right  to  meet 
the  facts  by  proper  answer,  and  to  plead  tbe 
statute  of  limitations  If  be  so  desired.  Many 
of  the  transactions  bad  taken  place  nearly 
20  years  before  the  suit  vnu  barougbt  De- 


fendant kept  books,  and  furnished  plaintiff 
statomraits  that  had  not  been  questioned  for 
^ears.  Plaintiff  testified.  In  cross-examina- 
tion, in  speaking  of  the  land:  "Gould  not 
tell  yon  bow  mudi  I  deeded  to  Baudall. 
•  •  •  Somebody  would  have  to  look  at 
tbe  deeds  to  find  out  what  I  did  deed."  And 
in  speaking  of  the  accounts:  "They  never 
refused  to  give  me  anything  I  asked  for. 
Never  found  any  fault  I  didn't  know  any- 
thing about  It  I  didn't  try  to  know  anything 
about  It.  I  trusted  everything  to  him.  When 
the  account  was  furnished  I  found  out  they 
claimed  I  drew  all  the  money.  I  drew  m{mey 
there  for  twenty  years.  Drew  $800  at  one 
time.  When  I  left  the  money  with  Rand^ 
the  agreement  was  that  whoi  I  vranted  any 
money  I  should  draw  It  Always  got  It  when 
I  wanted  it  till  December,  1806."  This  evi- 
dence shows  bow  ImiMrtant  It  was  that  the 
proof  should  have  been  confined  to  the  plead- 
ings. 

If  tbe  court's  views  had  been  correct  as  to 
the  competency  of  the  evidence  under  the 
pleadings,  the  defraiilsnt  should  have  been 
granted  pennisskHi  to  ammd  bis  answer. 
The  refusal  to  grant  sndi  pwrnlsston  under 
the  circumstances  was  an  abuse  ot  dlscretinn. 
It  would  have  "boean  in  fmtiierance  of  justice 
to  allow  the  ideadings  to  have  been  amended 
so  as  to  present  the  issues  propaly.  To  allow 
a  complaint  like  this  to  stand,  with  no  sufixes- 
tion  of  the  real  nature  of  tbe  cause  of  action, 
and  no  opportunity  given  defendant  to  plead 
the  statute  of  limitations,  is  to  deprive  him  of 
a  substantial  right  If  the  practice  In  this 
case  be  adopted,  and,  under  an  allegatlim  of 
money  deposited  under  q>eclal  ccmtract,  tiie 
plaintiff  be  allowed  to  prove  fraud,  to  charge 
the  price  of  lands  standing  In  defendanlfs 
name  with  an  equity  In  favor  of  plaintiff, 
and  to  show  a  misrepresentation  as  to  tbe 
amount  the  land  sold  for,  ve  will  In  the  fu- 
ture have  llttie  use  for  pleadings.  Even  the 
rules  bid  down  in  tbe  Code  of  OIvH  Proce- 
dure could  be  dispensed  with.  It  Is  one  of 
the  elementary  rules  that  the  proof  must  cor- 
respond with  the  allegations,  and  be  confined 
to  the  point  at  Issue.  It  has  many  times  been 
said  here  that  a  judgment  cannot  be  sustato- 
ed  unless  the  proof  establishes  the  cause  ot 
action  allied  in  tbe  complaint  evoi  though 
a  different  cause  of  action  be  fully  proven. 
Mondran  v.  Gonx,  51  Oal.  IBl;  Bryan  v.  Tor- 
mey.  84  CaL  130,  2i  Fac.  319;  Stout  v.  Cof- 
fin, 28  Oal.  OS;  Devoe  v.  Devoe^  51  Oal.  64S; 
Murdock  v.  Clarke,  68  QiL  663.  It  Is  said 
by  plaintiff  that  this  Is  really  an  action  of 
assumpsit  for  money  had  and  received,  and 
that  such  form  of  action  may  be  used  In  this 
stete.  It  has  been  held  that  such  counts  are 
go^d  In  the  absence  of  a  special  demurrw. 
Minor  V.  Baldridge,  123  OaL  190,  55  Pac.  788, 
and  cases  <dted.  But  this  is  not  the  common 
count  in  assumpsit  The  common  counts  In 
assumpsit  are  founded  on  express  ot  Implied 
promises  to  pay  mon^.  They  lie  only  in 
cases  In  which  tbe  action  of  debt  Is  sustaln- 


Digitized  by  Google 


28 


GO  PACIFIC 


REPORTER. 


(CaL 


able  as  a  gen»-al  rule.  The  Indebitatus  as- 
sumpBlt  count  states  that  the  defendant  was 
or  is  Indebted  to  the  plalntlS  In  a  certain  sum 
of  money  for  (stating  generally  the  conslder- 
iition),  and  that,  being  so  Indebted,  the  defend- 
ant promised  to  pay  plaintiff  the  said  sum  of 
money  on  request.   1  Chit.  PL  p.  352. 

The  contract  set  forth  In  this  case  Is  a  spe- 
cial contract  by  which  It  Is  alleged  the  money 
was  deposited  "to  be  loaned  by  defendant"; 
that  in  April,  1897,  "the  said  defendant  repu- 
diated his  said  trust  In  regard  to  said  mon- 
eys." While  It  Is  a  rule  of  pleading  that  the 
plalntUf  may  in  many  cases  recover  on  the 
common  count,  when  there  Is  a  special  agree- 
ment, yet  It  Is  not  the  rule  that  he  may  recov- 
er upon  pleading  the  special  agreement,  the 
same  as  If  he  had  pleaded  the  common  count. 
If  plaintiff  in  this  case  had  set  forth  that  de- 
fendant was  Indebted  to  him  for  moneys  had 
and  received  by  defendant  for  plaintiff's  use 
from  the  sale  of  lands  belonging  to  plaintiff, 
from  the  years  18S2  np  to  the  year  1888,  the 
defendant  would  have  had  some  kind  of  no- 
tice of  the  nature  of  the  claim,  and  could  have 
prepared  his  answer  accordingly.  Plaintiff 
will  not  be  allowed  to  set  forth  a  special  con- 
tract In  the  nature  of  a  trust,  so  as  to  avoid 
the  statute  of  llmltatJons,  and  then,  when  the 
real  nature  of  his  case  is  disclosed,  object, 
and  prevent  defendant  from  pleading  the  stat- 
ute. While  this  would  be  a  very  ingenious 
way  of  avoiding  the  statute,  It  does  not  com- 
mend itself  to  us  as  a  proper  rule  ttx  the 
courts  to  adopt  Statutes  of  limitation  have 
become  rules  of  property.  They  are  vital  to 
the  welfare  of  society,  and  are  favored  In  law. 
"They  are  found  and  approved  In  all  systems 
of  enlightened  jurisprudence.  They  promote 
T^se,  by  giving  security  and  stability  to 
human  affairs.  Important  public  policy  Ilea 
at  their  foundation.  They  stimulate  to  activi- 
ty and  prevent  negligence.  While  time  Is  con- 
stantly destroying  the  evldoice  of  rights,  they 
supply  its  place  by  a  presumption  which  ren- 
ders proof  unnecessary."  Wood  v.  Carpenter, 
101  U.  S.  13»,  25  L.  Ed.  807:  Shaln  v.  Sreso- 
Tich,  101  CaL  406,  38  Pac.  51. 

It  is  not  necessary  to  express  our  views  up- 
QD  the  evidence. 

The  order  should  be  reversed. 

We  concur:  GRAY,  C;  HATNES,  a 

PER  OUBIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  order  Is  reversed. 


(136  Cal.  '2" 

HARP  T.  HARP.   (Sac.  977.) 
(Snpreme  Court  of  California.   May  28,  1002.) 

DEED  —  WHEN  A  MORTOAOH  —  DECLARATIONS 
OP  GRANTEE— SUFFICIENCY— ADMISSIBILITY 
—WITNESSES— COMPBTENCY—APPH^AL. 

1.  Declarations  by  a  father,  both  hetore  and 
after  receiving  a  conveyance  of  land  from  his 
Mu,  that  it  was  intended  as  secnrity  mcruly, 
were  suffldrat  to  sustain  a  finding  that  the 
conveyance  was  so  intended^  though  the  suit 


to  have  It  so  declared  was  brought  after  the 
father's  death,  whera  the  declarations  were 
Bwom  to  by  members  of  the  family  whose  In- 
terest It  would  be  to  have  the  conveyance  found 
absolute. 

2.  In  nn  action  brought  against  tbe  adminis- 
trator of  n  deceased  father  to  have  an  abso- 
lute dc<>d  executed  to  the  father  by  his  sou  de< 
dared  to  be  a  mortgage,  where  the  admiuis- 
trator  objected  to  the  son's  testifying  to  the 
agreement  with  his  father,  he  could  not  after- 
wards assert  that  indgmeut  tor  plaintiff  should 
be  reversed  because  uie  son  failed  to  so  tra- 
tify. 

y.  Though  an  absolute  deed,  intended  a» 
sncb,  cannot  be  changed  Into  a  mortgage  by 
the  subsequent  oral  declaratioas  of  the  gran- 
tee, his  subseqaent  declaratious  are  admissibie- 
to  show  that  at  the  time  the  deed  was  made  it 
was  intended  merely  as  security. 

4.  Children  and  other  relatives  of  a  dece- 
deut  were  competent  to  testify  to  declarations 
made  by  him  in  their  presence  to  the  effect 
that  a  conveyance  made  to  him  by  one  oC  bis 
BODS  was  intended  as  a  mortgage. 

5.  Under  Code  Civ.  Proc.  i  1853,  providing 
that  the  declarations  of  a  decedent,  having  suf- 
ficient knowledge  of  the  subject,  aeaiust  his 
pecuoiary  interest,  are  also  admissible  against 
his  successor  In  interest,  declarations  of  a  de- 
ceased father  to  the  effect  that  a  conveyance 
made  to  htm  by  one  of  his  sons  was  intended 
as  security  are  admissible  against  the  father's 
administrator. 

6.  Where,  after  witness'  auswer  to  a  cer- 
tain question  had  been  given,  objection  wa» 
made,  and  after  some  discnssion.  the  first  ques- 
tion and  answer  not  being  stricken  oat,  thfr 
question  was  again  put,  and  objection  sustain- 
ed, there  was  no  reversible  error,  as  the  su- 
preme court  could  not  say  hut  that  the  ques- 
tion was  excluded  as  mere  repetition. 

Commissioners'  dedalon.  Department  2.- 
Appeal  from  superior  court,  Stanlslaas  coun- 
ty; Wm.  O.  Ulnw,  Judge. 

Actldn  by  J.  D.  Harp  against  T.  J.  Harp, 
admlnietrator  of  T.  D.  Harp,  deceased. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  doiylng  a  new  trial,  defendant  ap* 
peala.  Affirmed 

L.  J.  Maddux,  for  appellant  W.  H.  Hat- 
ton,  toe  appellee^ 

CHIPMAN,  O.  Action  to  have  a  deed  de- 
clared to  be  a  mortgage,  and  that  defendant 
reconvey  on  full  payment  of  tbe  debt  and 
cost  of  conveyance.  Certain  special  ques- 
tions were  submitted  to  a  Jury,  and  were 
answered  favorably  to  plaintiff;  and  upon 
the  verdict,  and  findings  of  the  court,  plain- 
tiff had  judgment,  from  which,  and  from 
the  order  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

Defendant  Is  administrator  of  the  estate 
of  J.  D.  Harp,  deceased,  who  In  bis  lifetime 
was  plaintiff's  father.  It  appears  that  hav- 
ing reached  the  age  of  70  years,  and  wish- 
ing to  free  himself  from  the  care  of  man- 
aging all  his  property,  deceased  deeded 
most  of  his  land.  In  separate  parcels,  to  his 
six  children,  reserving  a  portion  for  his  wife 
at  his  death.  This  was  about  October, 
1804.  Plaintiff  subsequently  became  Indebt- 
ed to  his  father  In  tbe  sum  of  |1,500,  and  ou 
Octobo*  19,  1896,  conveyed  bis  share  of  tbe 
land  to  bl8  father,  who  died  May  22,  laoo. 
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The  JD17  found  that  the  eaid  deed  was 
made  under  an  agreement  between  the  par- 
ties that  it  should  be  held  aa  security  for 
the  payment  of  what  plaintiff  owed  his 
father  at  the  time,  and  that  his  father 
agreed  to  reconvey  the  land  to  plaintiff  on 
payment  to  him  ot  ¥1,500;  that  the  deed 
WHS  not  an  absolute  conveyance;  and  that 
It  was  not  the  inteotlon  of  the  parties  that 
the  indebtedness  of  plaintiff  to  his  father 
should  be  satisfied  by  the  deed.  The  court 
adopted  the  findings  of  the  Jury,  and  made 
full  findings  of  fact  on  all  the  issues  in' 
favor  of  plaintiff.  The  evidence  as  to  the 
transaction  was  oral,  and  consisted  entirely 
of  declaiiitlons  of  the  deceased  made  short- 
ly before  plaintiff  conveyed  the  land  to  bis 
father,  and  declarations  made  at  different 
times  after  the  deed  was  delivered  prior  to 
his  death.  These  declarations  were  made 
to  his  children  and  to  other  relatives. 

1.  Appellant  contends  that  where  there  is 
no  direct  proof  of  the  terms  of  the  agree- 
ment, and  the  case  rests  entirely  on  decla- 
rations of  one  of  the  parties,  testified  to 
after  bis  death,  a  court  is  not  warranted  in 
setting  aside  a  deed  absolute  on  its  face.  It 
Is  true  that  uncorroborated  declarations, 
brought  out  after  the  death  of  the  party 
making  them,  should  be  received  with  cau- 
tion, and  are  under  some  circumstances,  if 
not  under  all,  weak  and  of  dubious  force; 
still,  where  admissible  at  all,  they  become 
evidence  In  the  case,  and  we  cannot  say 
they  should  be  entirely  ignored  or  rejected 
in  reaching  a  verdict  or  judgment  In  this 
case  the  fact  that  the  declarations  were 
sworn  to  by  members  of  the  family,  whose 
interest,  apparently,  was  in  keeping  the 
land  in  the  estate  as  an  asset  In  which  they 
would  share,  togeth^  with  the  circumstan- 
ces ander  which  the  witnesses  testified  that 
the  declarations  were  made,  tend  very  much 
to  soften  the  rule,  or  at  least  to  make  its 
application  less  rigid.  The  evid^ce  Is  suf- 
ficleut  to  support  the  findings. 

2.  But  It  is  claimed  by  appellant  that  the 
declarations  were  inadmissible,  and  he  object* 
ed  to  their  Introduction  at  the  trial.  Appd- 
laut  also  emphasizes  the  fact  that  plaintiff 
testified  In  his  own  behalf,  and  did  not  testify 
as  to  the  agreement,— either  as  to  its  terms,  or 
as  to  the  circumstances  under  which  It  was 
made.  As  to  this  latter  point,  to  which  much 
attention  is  devoted,  the  record  shows  that 
when  plaintiff  was  on  the  witness  stand  his 
counsel  read  to  him  a  question  intended  to 
draw  out  the  facts  as  to  the  agreement,  but 
cautioned  the  witness  not  to  answer  until  de- 
fendanf a  counsel  had  an  opportunity  to  ob- 
ject, which  he  promptly  did  on  the  ground 
that  it  was  immaterial  and  incompetent. 
Counsel  for  plaintiff  stated,  if  objected  to, 
he  would  not  Insist  on  It,  as  he  thought  the 
witness  could  not  testify  as  to  what  occuiTed 
between  him  and  bis  father  prior  to  the  lat- 
ter's  death.  Defendant's  counsel  did  not 
wltbdraw  the  objection,  but  seemed  to  con- 


cur In  this  view  of  the  law.  Whether  the 
testimony  was  admissible  under  section  1880, 
Code  Civ.  Proc.,  need  not  be  decided.  Suf- 
fice It  to  say  that  defendant's  counsel  cannot 
now  be  heard  to  claim  that  the  judgmeut 
should  be  reversed  because  plaintiff  failed  to 
testify  as  to  the  facts  and  circumstances  of 
tbe  agreement. 

3.  Appelant  cont^ds  that  the  proof  must 
not  only  be  clear  and  indisputable,  but  "the 
transaction  must  be  governed  by  the  minda 
of  the  parties  at  that  time,  and  not  after- 
wards," and  that  a  deed  absolute  In  form 
cannot  be  changed  Into  a  mortgage  by  sub- 
sequent oral  declarations;  citing  Mahoney  v. 
Bostwlck,  9G  Cal.  53,  30  Pac.  1020,  31  Am. 
St.  Hep.  102;  Sherman  v.  Sandell,  106  Cal. 
373,  30  Pac.  797;  Sheehan  v.  Sullivan,  12G 
Cal.  189,  58  Pac.  543.  This  may  be  conceded. 
But  the  declarations  here  related  to  the  state 
of  mind  of  the  parties  when  the  deed  was 
made.  The  subsequent  declarations  were  not 
to  show  a  subsequent  Intent  but  the  intent 
when  the  deed  was  made.  It  is  not  the  case 
of  attempting  to  chapge  what  was  at  first  In- 
tended to  be  a  deed  absolute  into  a  mcsrtgage 
by  subsequent  oral  declarations.  That  the 
declarations  could  be  proved  by  the  witnesses 
who  testified  to  them  we  think  is  beyond 
question.  The  declarations  were  against  In- 
terest and  admissible.  Code  Civ.  Proc.  1 1853; 
Ross  V.  Bmsie,  64  Ca.\.  245,  30  Pac  811;  Wor- 
moutb  V.  Johnson,  68  Cal.  ffi21. 

4.  Defendant  was  a  witness  in  his  own 
behalf,  and  was  asked  If  his  father,  deceased, 
"ever  put  that  land  up  for  sale."  The  witness 
answered:  "Yes,  sir;  he  told  me  to  sell  It." 
There  was  an  objection  made  to  the  question 
after  the  answer  had  been  given,  and  upon 
some  discussion  the  question  was  again  put 
and  tbe  objection  was  sustained.  The  first 
question  and  answer  were  not  stricken  out, 
and  defendant  had  the  benefit  of  the  testi- 
mony. We  cannot  say  but  that  the  court  ex* 
eluded  the  question  because  It  was  a  repeti- 
tion of  the  one  answered. 

The  judgment  and  order  should  be  afilrmed. 

We  concur:  GRAY,  C;  HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  end  or- 
der are  affirmed. 

TEMPLE,  J.  I  concur  In  the  judgment. 
It  Is  objected  that  there  was  no  proof  of  the 
terms  of  the  parol  contract  by  which  the  deed 
absolute  on  its  face  Is  converted  Into  a  mort- 
gage. But  admissions  against  interest  made 
by  the  deceased,  If  satisfactorily  proved,  and 
sutficlently  definite  and  clear  as  to  Its  terms, 
would  suffice.  Admissions  were  proven, 
which,  with  proof  of  the  amount  of  the  In- 
debtedness, show  well  enough  the  terms  of 
the  contract.  I  do  not  agree  that  because 
the  plaintiff  offered  to  prove  such  fact  by  in- 
competent evidence,— his  own  tratlmony,— and 
defendant  ol^ected  to  that  testimony,  be  Is- 
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estopped  from  making  the  point  The  objec- 
tion was  that  there  was  no  proof  of  au  essen- 
tiul  fnct  The  plaintiff  offered  incompetent 
evidence  of  snch  fact.  Defendant  had  a  right 
to  object  to  snch  evidence. 

As  to  the  fourth  point  diacussed,  I  do  not 
agree  that  the  Jury  may  he  presumed  to  have 
considered  the  answer  of  the  wltncsfl  to  a  { 
qaestion  to  which  an  objection  was  subse-  j 
quently  sustained.  The  Jurj'  ought  to  have 
considered,  and  I  presume  did  consider,  the 
evidence  withdrawn  by  the  ruling.  But  no 
harm  could  hare  resulted,  and  I  think  the  ob- 
jection wa»  propeily  sustained. 


(136  Cal.  396} 

HATSS  v..  EJKEWOOD.    (Sac.  810.) 

(ijupreme  Court  of  California.    May  20,  1902.) 

E1.BCTI0N8  —  PLACE  OF  HOLDING  —  NOTICE  — 
VOTING  BOOTHS  —  LOCATION  —  IRREOULARI- 
TIES—ELECTOKS  OCCUPYING  BAMB  BOOTH— 
MISCONUUCT  OF  OFFICERS. 

1.  One  of  two  bnildines  was  used  as  a  store, 
and  the  other  was  used  by  the  storekeeper  as 
a  stnrebouse,  though  goods  were  occasionally 
sold  tfaeretu.  An  election  notice  designated  the 
prednct  voting  place  as  the  "store,"  giving 
the  name  of  the  storekeeper,  and  the  election 
was  held  in  the  storehouse,  which  bad  been 
nsod  for  such  purpose  at  the  two,  preceding 
elections,  and  no  one  was  misled  by  the  notice. 
Held  not  a  failure  to  hold  the  electiou  at  the 
place  named  in  the  notice,  suthcient  to  invali- 
date the  election. 

2.  Ad  election  was  held  in  a  building  having 
a  partition,  and  the  electitHi  booths  were  be- 
hind the  partition,  but  in  front  of  a  door 
throngh  which  the  booths  could  be  seen  from  a 
portion,  though  not  all,  of  the  room  where  the 
election  otllcers  and  bystanders  were.  The 
door  was  closed  several  times,  but  was  im- 
mediately opened,  held  a  sufficient  compli- 
ance with  Pol.  Code,  8  1203,  proridiog  that 
election  booths  shall  not  be  hidden  from  the 
view  of  the  bystanders. 

3.  The  existence  of  outside  windows  in  the 
portion  of  an  election  place  where  the  booths 
are  situated  docs  not  invalidate  the  Section  if 
the  windows  are  securely  fastened,  and  are 
the  cauae  of  no  improper  conduct. 

4.  The  fact  that  two  electors  oc^py  the 
same  election  booth  for  a  short  time,  but  are 
discovered,  and  informed  that  they  most  oc- 
cupy separate  booths,  which  they  do.  Is  not  suf- 
ficient to  invalidate  the  election  in  the  precinct. 

5.  Misconduct  of  election  clerks  in  failing  to 
require  certain  electors  to  give  their  mtmea  or 
addresses,  or  to  announce  the  same,  or  to  state 
to  the  voter  that  he  must  mark  his  ballot  with 
the  stamp  provided  for  such  purpose,  or  to  mark 
the  number  of  the  ticket  given  a  voter  on  the 
register  opposite  his  name,  as  required  by 
Pol.  Code,  8  1204,  or  the  failure  of  the  election 
inspector  to  announce  the  name  of  the  voter, 
and  of  the  ballot  clerk  to  repeat  the  name  and 
number  of  the  ballot,  as  required  by  section 
1205,  or  the  failure  of  the  clerks  on  the  com- 

fitetion  of  the  tallies  to  draw  lines  from  the 
ast  tally  mark  to  the  end  of  the  line  in  which 
the  tallies  temiinate,  and  iu  failing  to  write 
the  name  of  the  person  marking  the  last  tally 
in  the  line,  as  required  by  section  125:S.  when 
they  do  not  affect  the  result,  are  merely  irregu- 
larities, not  invalidating  the  election,  in  view 
of  Code  Civ.  Proc.  J  1112,  providing  that  mis- 
coudnct  of  judges  of  election  shall  not  in- 
validate the  electiou,  unless  resulting  in  the 
person  not  having  received  the  lai'gest  number 
of  votes,  whose  election  is  contested,  being 
declared  elects 


6.  The  ballots,  election  returns,  and  spoiled 
ballots  were  placed  in  separate  envelopes  after 
an  election,  closed  by  placing  the  flap  or  tongoe 
iu  a  slit,  and  sealed  with  sealing  wax,  and  the 
three  were  tied  together,  and  given  to  a  member 
of  the  election  board  to  be  mailed  the  following 
morning,  at  which  latter  time  it  was  discovered 
that  the  sealing  wax  on  the  envelope  containing 
the  ballots  had  been  broken,  probably  becanse 
the  envelopes  were  too  tightly  tied,  and  the 
postmaster  sealed  the  enTelopea.  and  they  were 
sent  to  the  county  clerk.  There  was  no  claim 
of  actual  fraud.  Held  not  sofflcieut  to  invali- 
date the  Section  In  the  precinct. 

Department  2.  Api>eal  from  superior 
court,  Mono  county;  W.  M.  Conley,  Judge. 

Election  contest  case  by  Maurice  P.  Hayes 
against  Emery  K.  Klrkwood.  From  a  judg- 
ment for  the  contestee,  the  contestant  ap- 
peals. Affirmed. 

O.  I.  Hokes  and  Wm.  O.  Parker,  fear  ap- 
pellant  R.  S.  Miner  and  J.  D.  Mnrpby,  for 

respondent 

McFARLAND,  J.  This  is  a  contest  for 
the  office  of  sheriff  of  the  county  of  Mono. 
Kirkwood  was  declared  elected  by  the 
board  of  supervisors,  and  Hayes  instituted 
this  action  to  have  it  adjudged  that  h^  and 
not  Kirkwood,  was  legally  ^ected  to  said 
office.  The  superior  court  recounted  all  the 
votes,  and  found  that  Kirkwood  had  a  iini 
jority,  and  rendered  Judgment  accordingly. 
Hayes  appeals  from  the  Judgment 

There  is  no  question  raised  as  to  the 
marking  of  the  ballots,  or  as  to  the  legality 
of  any  ballot  provided  the  election  at  Ante- 
loi>e  precinct  was  l^ally  held;  but  appel- 
lant contends  that  tor  reasons  hereinafter 
mentioned,  all  the  votes  at  said  precinct 
should  be  rejected,  no  matter  for  whom 
given  or  counted,  and  that  the  case  should 
be  decided  as  it  no  election  had  been  held 
at  that  precinct  If  that  cont«Qtlon  can  be 
maintained,  appellant  should  be  declared 
elected,  for  he  had  a  majority  of  all  the 
other  votes  polled  In  the  county.  The  main 
contention  of  appellant  la  that  the  election 
In  Antelope  precinct  was  not  held  at  the 
proper  place.  The  order  of  the  board  of 
supervisors  was  that  the  election  in  that 
precinct  should  be  held  at  "TodkiU's  Store." 
It  appears  from  the  evidence,  and  was 
found  by  the  court,  that  a  man  named  Tod- 
klll  kept  a  store  In  said  precinct  at  the 
place  whore  the  Section  was  held;  that  on 
the  lot  on  which  he  carried  on  his  business 
he  had  two  buildings,  one  of  which  was  the 
main  store,  and  the  other  a  building  which 
he  used  as  part  of  his  trading  premises.  The 
latter  building  was  used  mainly  as  a  store- 
house, but  goods  were  also  sometimes  sold 
and  delivered  there.  In  the  latter  building 
the  election  was  held.  It  was  the  same 
building  In  which  the  election  had  been  held 
at  the  last  two  previous  elections,  and  was 
the  place  which  the  election  officers  and  all 
the  electors  tmderstood  to  be  the  d^Ignated 
place.  Ko  one  objected  to  It,  and  It  Is  dear 
that  no  one  was  deceived,  or  expected  to 
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Tote  ^■ewher&  Under  these  cIrcumBtancea 
tbere  was  uot  a  failure  to  bold  the  election 
at  the  proper  place,  in  a  populous  and 
closely  bunt  up  city  or  large  town,  no  doubt, 
the  designation  of  a  particular  bulldlug  or 
room  In  which  an  election  Is  to  be  held 
would  have  to  be  quite  strictly  compiled 
with;  but  In  the  country  the  deslguatlon  of 
a  well-known  **8tor^  not  near  any  other 
houses— as  was  shown  In  the  case  at  bar^ 
would  certainly  Include  as  part  of  the 
"place"  a  building  on  the  trading  premises 
used  In  connection  with  the  bmdness.  No 
one  who  went  to  the  "store"  for  the  pur- 
pose of  voting  could  possibly  be  deqelved  as 
to  the  place  of  voting,  and  no  one  was  so 
deceived. 

It  Is  contended  that  the  precinct  should 
be  thrown  out  because  the  voting  booths 
were  not  In  view  of  the  election  board  and 
tlie  byBtandnrs.  The  facts  are  these:  The 
electkm  was  htid  In  a  one-story  building, 
but  there  was  a  partition  across  It  The 
siHice  on  one  side  of  the  paztltlon  was  about 
14  feet  In  widths  and  on  the  other  about  9 
feet.  The  election  board  and  the  bystand- 
ers were  In  tlie  lar^r  space,  and  the  two 
Vandecar  voting  booths  In  the  smaller. 
There  was  a  door  in  the  partition,  through 
wlilch  the  booths  could  be  seen  from  parts 
of  the  space  whra«  the  board  and  bystand- 
ers were,  but  not  from  every  part  thereof. 
The  door  In  the  partition  was  kept  open, 
except  that  upon  two  or  three  occasions  It 
became  temporarily  closed,  or  partly  closed, 
but  was  Immediately  opened  again.  Every 
one  In  the  large  room  could  easily  put  him- 
self In  a  position  to  see  the  booths.  The 
only  provision  of  the  statute  touching  the 
subject  to  which  our  attentifHi  has  been 
called  Is  found  in  section  1208  of  the  Politi- 
cal Code,  which  says  that  the  arrangemrait 
shall  be  such  that  the  booths  "shall  not  be 
hidden  from  the  view"  of  the  bystanders. 
Under  these  circumstances  we  do  not  think 
that  the  provision  of  the  law  that  the  booths 
must  not  be  hidden  from  view  was  violated. 
Neftber  do  we  think  that  the  fact  that  there 
were  two  windows  In  the  room  whore  the 
booths  were  Is  sufficient  to  Invalidate  the 
election.  The  court  found  that  they  were 
securely  fastened,  and  there  Is  no  evidence 
that  they  caused  any  Iminoper  conduct 

It  aniears  ttut  at  one  time  two  voters 
were  discovered  occupying  the  same  booth, 
but  they  were  at  once  Informed  that  this 
coidd  not  be  permitted,  and  they  Immedi- 
ately occupied  separate  booths;  and  it  is 
contended  that  this  circumstance  should  In- 
validate the  election.  The  contention  Is  not 
maintainable.  To  hold  otherwise  would  be 
to  put  It  Into  the  power  of  any  designing 
and  miscblevons  person,  by  simply  thrust- 
ing himself  for  a  moment  into  a  booth  oc- 
culted by  another  votor,  to  set  aside  all  the 
rotes  at  a  precinct  where  the  majority  was 
known  to  be  adverse  to  him,  or  his  party, 
or  bis  friend. 


The  other  points  of  appellant  merely  go 
to  irregularities  In  the  election  board  In 
conducting  the  election,  wliich  were  so  ex- 
plained by  members  of  the  board  and  oth- 
ers who  were  sworn  as  witnesses  in  the 
case,  as  to  show  that  no  injurious  result 
followed.  These  points  are  mainly  as  fol- 
lows: It  is  contended  that  the  board,  con- 
trary to  law,  closed  the  polls  for  an  hour  at 
noon;  bfit  the  court,  on  sufficient  evidence, 
found  that  at  noon  some  of  the  members  of 
the  board  absented  themselves  from  the 
polling  place  for  less  than  an  hour  to  eat 
luncheon,  and  that  the  ballot  box  and  all 
the  election  papers  were  left  at  the  polling 
place  in  change  of  other  members;  that 
there  v»hb  no  formal  closing  of  the  poUs: 
and  that  during  their  absence  no  one  asked 
to  vote.  It  is  contended,  also,  that  at  the 
closing  in  the  evening  the  board  left  the 
polling  place  and  the  ballot  box  for  an  hour; 
but  with  respect  to  this  contention  the  court 
found,  on  sufficient  evidence,  that  the  facte 
were  the  same  as  those  which  occurred  at 
noon,  namely,  that  a  part  of  the  board  ab- 
sented themselves  for  a  short  time  to  eat 
dinnor,  leaving  the  ballot  box  and  the  other 
election  papera  in  charge  of  the  other  mem- 
bers of  the  board  at  the  polling  place.  It 
Is  also  contended  tliat  the  precinct  should 
be  thrown  out  under  section  1204,  Pol.  Code, 
because  in  some  instences  the  election 
clerks  failed  to  require  some  persons  de- 
airing  to  vote  to  give  their  names  and  ad- 
dresses, or  to  announce  the  same,  and  failed 
to  state  to  the  voter  that  he  must  mark  his 
ballot  with  the  stamp  provided  l^  law,  or 
It  would,  not  be  counted;  and  because,  In 
some  instances,  th^  failed  to  write  on  the 
register  opposite  the  name  of  the  voter  the 
number  of  the  general  ticket  given  him; 
and  because  In  a  few  iiutances  the  Inspec- 
tor neglected  to  announce  the  name  of  the 
voter  or  the  number  of  his  ticket,  and  the 
ballot  clerk  neglected  to  repeat  the  name  or 
nnmber  of  the  ballot  as  provided  by  sec- 
tion 1205,  Pol.  Code;  and  because  the  clwks, 
upon  the  gpmpletlon  of  the  tallies,  did  not 
draw  lines  In  Ink  or  othrawise  from  the  last 
tally  mark  to  the  end  of  the  line  in  which 
the  tallies  terminated,  and  tlie  name  of  the 
person  making  the  last  tally  was  not  writ- 
ten in  the  line  as  required  by  section  1268. 
But  the  court  found,  upon  sufficient  evi- 
dence, that  all  the  above  irr^uiaritles  were 
tlie  result  of  Ignorance  or  inadvotence,  and 
not  of  any  fraudulent  design,  or  for  the  pur- 
pose of  doing  any  wrong;  and  it  fbund  af- 
firmatively that  the  said  irregularities  did 
not  In  any  way  affect  the  result  of  said 
election.  Under  these  circumstances  the 
above-mentioned  acta  and  omissions  are  clear- 
ly insufficient  to  warrant  such  a  serious  re- 
sult as  that  claimed  by  appellant 

At  tiie  close  of  the  counting,  the  ballota, 
the  election  returns,  and  the  spoiled  ballota 
were  each  Inclosed  In  a  separate,  heavy, 
cloth-lined  paper  envelope,  manufactui'ed 
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expressly  for  the  purpose.  Each  envelope 
had  a  flap  or  tongue,  which  was  put  into  a 
slit,  thus  closing  It.  The  t>oard  then  fast- 
ened each  env^ope  by  dropping,  in  a  crude 
way,  a  small  amount  of  sealing  wax  over 
the  edge  of  each  flap.  One  of  the  board 
then  tied  the  three  envelopes  tightly  to- 
gether with  a  piece  of  rope,  and  they  were 
given  into  the  custody  of  one  of  the  board, 
who  took  it  to  his  home;  It  being  then  past 
midnight  and  the  post  office  being  closed. 
He  retained  possession  of  the  envelopes  un- 
til the  -next  morning,  when  he  took  them  to 
the  post  office.  It  was  discovered  that  the 
«eallDg  wax  on  the  envelopes  had  been 
cracked  and  broken,  probably  because  they 
had  been  too  tightly  tied  with  the  rope;  but 
the  flaps  were  still  in  the  sUte.  The  post- 
master fastened  the  flaps  with  mucilage, 
and  they  were  properly  directed  to  the 
•county  clerk,  and  fom'arded  to  him  by  mall, 
■and  remalued  afterwards  in  the  custody  of 
«al,d  cleric.  These  last-named  facts  are  re- 
lied on  by  appellant  as  a  cause  for  tiirow- 
tng  out  the  precinct  We  do  not  think  that 
such  result  follows.  We  think  that  It  clear- 
ly and  afflrmatively  appeared  from  the  evi- 
dence that  the  envelopes  were  not  opened, 
and  that  the  contents  were  not  In  any  way 
tampered  with.  Moreover,  there  was  no 
■objection  made  to  the  ballots  contained  In 
these  envelopes  when  the  court.  In  the  case 
at  bar,  was  engaged  In  recounting.  The 
objection  now  made  Is  upon  the  general 
ground  of  "misconduct"  of  the  election  of- 
licers. 

Other  points  made  by  appellant  are  found- 
■ed  on  issues  of  fact,  which  were,  upon  auf- 
flcl^t  evidence,  found  against  him  by  the 
court,  and  need  not  be  further  noticed. 

During  the  trial,  appellant  withdrew  all 
charges  of  Intentional  or  deliberate  fraud, 
^he  court  found  "that  said  election  was 
fairly  and  honestly  conducted,  in  substan- 
tial compliance  with  the  requirements  of 
the  law,  and  that  the  testimony  of  the  wit- 
nesses adduced  at  the  trial  is  Irreconcila- 
ble with  the  slightest  suspicion  of  fraud 
or  onfalmess";  and  the  evidence  clearly 
sustains  this  finding.  Of  course,  mlscon- 
dnct  of  election  ofllcers  may  be  so  gross 
and  unusual,  and  may  open  such  manifold 
opportunities  for  fraud,  that  a  court  can  at 
-once  see  the  practical  Impossibility  of  pur- 
ging the  polls,  and  showing  that  no  fraud 
or  wrongful  acts  affecting  the  result  did 
actually  occur.  Such  was  the  case  In  Tebbe 
V.  Smith,  108  CaL  101.  41  Pac.  454,  20  L.  B. 
A.  678,  49  Am.  St  Rep.  08.  And,  again, 
til  ere  may  be  irregularities  which  did  not 
affect  the  result,  and  which  might  easily  be 
■eiplained,  but  which,  In  the  absence  of  any 
•explanation,  or  attempt  to  purge  the  polls, 
would  Invalidate  the  election.  Such  was 
the  case  in  Husaell  v.  McDowell,  83  Cal.  70, 
123  Pac.  183.  But  in  the  case  at  tor  It  suflS- 
^iently  appears  that  nothing  prejudicial  to 
the  rights  of  any  one  resulted  from  the  Ir- 


regularities and  omissions  complained  of, 
and  th^e  is  nothing  to  warrant  the  court 
in  defeating  tlie  will  of  innocent  voters.  It 
must  be  remembered  that  neither  the  voters 
nor  those  voted  for  have  any  control  over 
the  officers  of  election,  and  to  upset  an 
election  because  such  officers  have  failed  to 
strictly  comply  with  the  law,  where  It  ap- 
pears that  no  harm  was  done  thereby,  would 
be  to  encourage  Irregularities  committed 
for  the  very  purpose  of  Invalidating  elec- 
tions. Questions  like  those  here  Involved 
must  be  decided  In  the  light  of  section  1112 
of  the  Code  of  GIvU  Procedure,  which  is  as 
follows:  "No  irregular  or  Improper  con- 
duct In  the  proceedings  of  the  judges,  or 
any  of  them,  is  such  mlsconda<*t  as  avoids 
an  election,  unless  the  irregular  or  improper 
conduct  Is  such  as  to  procure  the  person 
whose  right  to  the  office  Is  contested  to  bb 
declared  ^ected  when  he  has  not  received 
the  highest  number  of  l^;al  votes.**  Our 
conclusion  is  that  the  superior  comt  rightly 
decided  the  case  at  bar  In  ftivw  of  respond- 
ent 

The  Judgment  !•  affirmed. 

We  concur:  HBNSHAW,  3.;  TBU<( 
PLE,  J. 


(40  Or.  mi 

FERGUSON  V.  BTBRS. 
(Supreme  Court  of  Oregon.    May  26,  1802.) 

APPBAI/-C0STS~nNNECB3SART  RBPSTmON— 
TRANSCRIPT— ABSTRACT— BRIBP— 
STBNOaAAPUBa-S  FEBS, 

1.  An  objection  to  a  cost  bill  on  appeal,  al- 
leging that  tlie  claim  for  the  transcript  la 
excessive  because  it  includes  documents  not 
requirt>d,  and  that  the  abstract  la  excess  of  a 
certaiu  uuuiber  of  pages  is  irrelevant,  and  that 
the  brief  is  greatly  enlarged  by  repetition,  aud 
fixing  the  price  necessary  for  the  priuting  of 
the  relevant  portion  of  each,  is  a  sufficient 
compliance  with  Hills'  Ann.  Laws,  S  5S6,  re- 
tiuinug  objectiony  to  co&t  bills  to  state  the 
particulars  of  such  objections. 

2.  Supi-eme  court  rule  1  <it5  Or.  687,  87  Pac. 
v)  provides  ttiat  trauscripts  on  appeal,  unless 
otherwise  directed  by  appellaDt,  shall  ouiy  in- 
clude the  judgment  roll  and  a  cierlt's  certiScate 
of  the  hliug  of  the  undertaking.  Rule  2  (35 
Or.  u8S,  Sf  Pac.  v),  note,  requires  the  omia- 
sioQ  from  the  transcript  of  .all  unnecessary 
papers,  such  as  those  which  have  ceased  ta 
perform  any  useful  offices  and  provides  that 
the  title  of  the  cause  may  be  omitted  on  all 
papers  except  the  first,  aud  that  the  file  nnm- 
ber  and  indorsement  may  be  omitted.  The 
title  of  a  cause  was  repeated  41  times  in  the 
trauscript  and  indorseDients  on  papers,  often 
including  the  names  of  attorneys,  were  re- 
peated 18  times,  and  a  statement  of  costs  was 
repeated  4  times.  All  the  pleadings,  including 
notices,  returns,  aud  amradments,  were  set 
out,  iavolvinv  numerous  repetitions.  The  ab- 
stract was  almost  a  literal  copy  of  the  tran- 
script, and  iucludcd  much  oseiess  and  unnec- 
essaiy  matter.  Held  such  a  violation  of  the 
rules  as  would  authorize  a  reduction  of  the 
cost  bill  by  the  clerk. 

3.  A  party  including  in  his  brief  on  appeal 
an  uuuecessary  repetition  of  pleading  lucfuded 
in  the  abstract  Is  not  entitled  to  an  allowance 
of  costs  therefoi; 
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4.  A  8ucce8s(al  party  on  appeal  is  not  enti- 
tled to  eteno^opher's  fees  for  preparing  tbe 

case  on  appeal. 

'  Action  by  B.  I.  Fe^OBon  against  Mrs. 
OlHe  M.  Byers.  Judgment  for  defendant  was 
reversed  on  appeal,  and  plaintiff  files  motioii  to 
r^ax  costs.  Motion  denied. 

Carc7  F.  Martin,  tot  the  mottoa.  Frank 
Holmes,  opposed. 

PER  CURIAM.  This  a  motion  to  relax 
costs.  The  jndgment  of  the  court  below  hav- 
ing been  reversed,  the  appellant  filed  a  coat 
bill,  Id  which  he  demanded.  Inter  alia,  for  the 
transcript  of  tiie  cause,  $19.20;  for  printing 
tbe  abstract  of  the  record  and  brief,  fll6 
and  respectlyely,  and  for  stenographer's 
fees  In  preparing  papers  for  the  appeal,  f  18.75. 
The  respondent,  within  the  time  prescribed  by 
statute,  objected  to  these  Items,  alleging  that 
the  ctolm  for  the  transcript  was  occesslve 
because  there  had  been  Improperly  Included 
therein  docummts  not  required;  that  tiie  rea- 
sonable  cost  of  copying  records  necessary  for 
the  appeal  conld  not  exceed  tbe  sum  of  $2.10; 
that  the  abstract.  In  excess  of  20  pages,  was 
Irrelevant  and  that  the  cost  ot  publishing  the 
material  part  thereof  shonM  not  be  more  than 
$13;  that  the  brief  Is  greatly  enlarged  by 
repetitions  and  that  the  relevant  part  thereof 
does  not  exceed  21  pages,  the  publication  of 
which  conld  have  been  secured  for  the  sum 
of  $13.60;  and  that  the  steno^pher's  fees 
were  not  allowable  as  a  disbursement.  The 
appellant  thereupon  filed  an  amended  verified 
statement,  wherein  he  attempted  to  show  that 
they  were  reasonable,  and  that  tbe  prolixity 
of  the  record  was  made  so  by  tbe  respondent, 
thereby  requiring  a  voluminous  abstract  and 
brief.  The  clerk  allowed  for  tbe  transcript 
the  sum  of  $10;  tot  printing  the  abstract, 
$31.46;  and  for  the  brief,  $28.05;  and  disal- 
lowed the  demand  for  stenographer's  fees; 
whereupon  appellant's  counsel  filed  a  motion 
to  retax  the  disputed  Items,  contending  that 
the  objections  so  interposed  were  not  suffi- 
ciently definite  to  authorize  the  clerk  to  make 
any  change  In  the  coste  so  demanded. 

Tf  fbe  prevailing  party,  within  five  days 
from  the  entry  of  Judgment,  flies  a  statement 
of  the  costs  and  disbursements  to  which  he 
claims  to  be  entitled,  the  adverse  party,  with- 
in two  days  from  the  time  allowed  to  file  the 
same,  may  file  objections  thereto,  stating  the 
particulars  of  such  objections.  Hill's  Ann. 
Laws,  I  556.  The  objections  to  the  cost  bill 
ov^bt  to  be  sufficiently  definite  to  notify  tiie 
prevailing  party  wherein  It  is  clataned  the 
disputed  items  are  unwarranted  and  to  what 
extent  they  are  unreasonable,  and.  If  the  aver- 
ments are  controverted  by  an  amended  veri- 
fied statement,  the  Issues  thus  framed  proper- 
ly present  the  questions  to  be  determined  by 
tbe  clerk  In  tiie  first  Instance.  In  the  case  at 
bar,  the  objections  specify  with  particularity 
the  Items  controverted,  and  state  wherehi  it  is 
claimed  tb^  are  nnwarranted  and  to  what 
extent  th^  are  excessive  and  nnreasonable, 
69  F^. 


I  and.  In  our  opinion,  are  sufficiently  definite  to 
I  call  attention  thereto  and  to  authorize  a  re- 
i  vision  thereof. 

The  method  prescribed  for  preparing  causes 
for  trial  In  this  court,  so  far  as  applicable  to 
the  question  Involved,  Is  as  follows:  "Tran- 
scripts on  appeal  In  civil  cases,  unless  other- 
wise directed  by  the  appellant,  shall  Include 
only  a  copy  of  the  Judgment  roU,— that  Is, 
the  pleadings  upon  which  the  cause  was  tried, 
summons  and  proof  of  service  tiiereof,  bUl  of 
exceptions,  orders  relating  to  a  change  of 
j  parties,  the  entry  of  Judgment,  and  snch  oth- 
er Journal  entries  or  orders  only  as  Involve 
the  merits  and  necessarUy  affect  the  Judg- 
ment, the  notice  of  appeal,  and  any  order 
enlarging  the  time  in  which  to  file  the  tran- 
!  script,  and  a  certificate  of  the  derk  of  the 
{  filing  of  the  undertaking."  Rule  1  ^  Or. 
j  587,  37  Pac.  V).  Rule  2  (35  Or.  688,  '37  Pac.  v) 
I  prescribes  the  form  and  arrangemrait  of  the 
transcript,  and  bi  a  note  thereto  the  follow- 
ing fflcplanatlon  Is  glv^:  "The  foregoing 
form  Is  Intended  only  as  a  suggestion,  and 
Is  to  be  varied  according  to  the  circumstances 
[  of  each  particular  case.  The  actual  facte  <tf 
i  the  case  will  indicate  what  Is  to  be  done,  but 
i  In  all  cases,  civil  ss  wefl  as  criminal,  the 
transcript  is  to  be  prepared  substantiaUy  tn 
I  conformity  with  tiie  above  form,  giving  tbe 
i  proper  order  and  date  of  filing  papers,  and 
Inccoporatlng  Ihem  at  the  proper  date  as  to 
the  proceedings  of  the  court,  omitting  from 
the  transcript  all  unnecessary  papers,  such  as 
undertakings  on  appeal,  cost  bills,  when  not 
Involved  thCTeln,  as  well  as  papers  and  car- 
ders which  have  ceased  to  perform  any  office 
In  the  case,  such  as  demurrers  and  original 
pleadings  when  superseded  by  amended  ones 
or  waived  by  pleading  ova,  unless  such  orig- 
inal pleadings  are  necessary  to  a  pn^er  un- 
derstanding of  tbe  questions  to  be  presented 
on  appeaL  The  title  of  the  court  and  cause, 
unless  otherwise  directed,  may  be  omitted 
from  all  papm  except  the  first  papa  In  the 
cause,  bnt  the  word  'title'  shall  be  used,  tbe 
character  of  the  paper  whether  complaint, 
summons,  answo*,  ete.,  shall  be  designated. 
The  file  marks  and  Indorsements  may  also 
be  onUtted.  unless  otherwise  directed."  But 
•when  the  cause  Is  to  be  tried  on  an  abstract 
a  copy  of  the  undertaklttg  is  also  required. 
Sees.  Laws  18U0,  p.  227.  By  examhilng  the 
transcript  in  the  light  which  these  rules  af- 
ford It  is  ascertained  that  the  title  of  the 
cause,  after  behig  stated  In  the  first  papers 
In  the  cas^  Is  rq>eated  41  times;  that  the 
Indorsements  made  upon  such  papers,  Indud- 
ing  file  marks  and  In  many  Instances  the 
names  of  the  attorn^,  are  ct^Ied  IS  times, 
several  of  which  occupy  nearly  a  full  page; 
that  the  fofiowing  memwandum  Is  repeated  4 
times,  viz.:  "The  cost  of  the  above  and  fore- 
going case  Is  as  follows^  to  wit:  Notary's  fees, 
$1.00;  Justice's  fees.  >8.05;  constable's  fees. 
$0.20."  The  petition  for  the  writ  of  review 
sete  out  copies  of  all  the  pleadings  and  papas 
filed  in  the  Justice's  court,  the  action  tbereon. 
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an  orlgliial  and  an  amended  complaint  when 
the  only  change  consisted  In  Inserting  the 
flfure  "V  as  indicating  the  number  of  the 
justice's  district;  tbe  original  and  ao  alias 
summons,  tbe  returns  thereon,  motions  to  set 
aside  tbe  service  of  each  summons,  affldavits 
In  support  thereof,  tbe  judgm4?nt  of  tbe  Jus- 
tice's court,  and  all  other  proceedings  therein. 
Tbe  irrlt  of  review  havlug  been  Issued,  tbe 
return  thereto  consists  of  a  repetition  of  all 
the  matters  set  out  In  the  petltlcm  when  a 
mere  recital  In  the  transcript  that  tbe  record 
of  the  Justice's  court  was  correctly  stated  In 
the  petition  would  have  been  sufficient  for  all 
purposes.  In  consequence  of  tbe  nnnecessnry 
matter  Included  In  tbe  transcript,  we  think 
tbe  clerk  allowed  tbe  appellant  all  he  was  en- 
titled to  therefor. 

The  abstract  contains  116  pases,  tor  the 
publication  of  which  claim  waa  made  In  the 
cost  bill  of  (1  per  page,  though  the  actual 
cost  thereof,  as  apponrs  by  the  afltdavlt  of 
appellant's  attorney,  wna  only  85  cents  per 
page.  The  abstract  Is  nearly  a  literal  copy  of 
the  transcript,  from  which  page  81  la  repro- 
duced, as  follows: 

"81 

"Endorsed 
"Original. 

"In  the  Justice's  Court  of  the  State  of  Ore- 
go  ti,  for  Polk  County,  for  District  No.  6. 

"Mrs.  OUIe  M.  Byera,  PlalntlCC, 
vs. 

**B.  L  Ferguson,  Defendant. 

"Proiclpe  for  ExecatloD. 

■^led  this  4th  day  of  October,  lOOa 
**J.  D.  Irvine,  Justice  of  the  Peaces 

"Bonbam  &  Martin,  Attorneys  for  PlalntUf.** 

This  page  Is  a  fair  sample  of  the  pages 
numbered  S.  6,  8,  17,  80,  31,  39,  46,  49,  62,  63, 
ft5,  68,  50,  62,  63,  06,  67.  73,  77,  78,  79,  80, 
93,  and  107,  respectively,  except  In  the 
pages  numbered  conaecutlTely  tbe  Indorse- 
ment does  not  usually  occupy  the  entire  page. 
Tbls  abstract  contains  a  great  deal  ot  useless 
end  uunecessary  matter  making  a  cumbrous 
record,  entailing  upon  the  court  tbe  labor  of 
separating  the  material  from  that  which  has 
no  bearing  on  the  case,  and,  in  our  opinion, 
tbe  clerk  mnde  a  liberal  allowance  for  Its  pub- 
lication, Tbe  greater  part  of  the  appellant's 
brief,  from  page  2  to  13,  is  a  repetition  of  the 
pleadings  published  In  tbe  abstract  and 
wholly  unnecessary,  and.  In  our  opinion,  the 
sum  allowed  therefor  was  sufBclent  tot  tbe 
publication  of  the  material  part  thereof. 

The  appellant  was  not  entitled  to  any  sum 
whatever  for  stenographer's  fees  in  prepar- 
ing tbe  case  on  appeal,  as  the  clerical  work 
might  have  been  done  by  his  counsel  (Young 
V.  Bughes  [Or.]  66  Pac.  272),  and  the  clerk 
properly  struck  out  Uw  sum  demanded  ttiere> 
mm. 


It  follows  from  Hiess  considerations  ttiat 
no  change  will  be  made  In  tbe  costs  u  taxed 
by  the  clerk. 

«1  Or.  37S) 

OASTON  V.  CITT  OF  PORTLAND  et  aLt 
(Supreme  Court  of  Oregon.    May  26^  1902.) 

CONDEMNATION  OP  PROPERTT  FOR  BTRBBT8— 

BENEFIT  ASS ESSME:NTS— ILLEGAL  SALE— EV- 
FBCT— ACCEPTANCE  OP  WAKHANT8— ERROB 
IN  DRAWING— EFFECT— TENDER. 

1.  Where  an  owner  ot  property,  a  part  of 
which  had  been  coodemoea  for  a  street,  had 
beeu  awarded  damages  tn  excess  of  benefits, 
a  sale  of  an  uncondemned  part  of  such  prop- 
erty for  an  assessment  for  the  improvement 
was  void. 

2.  Ri-operty  had  been  coudeniDed  for  a  street, 
and  damages  awarded  the  owner  in  excess  Of 
benefits  to  abutting  property.  A  part  of  the 
latter  propecty  was  illegslly  sold  for  a  bene- 
fit asstssiment,  aud  warrants  drawn  in  favor 
of  the  owner  os  the  fund  created  by  tbia  sale 
and  other  assessments  for  tbe  amonnt  of  her 
damages.  Untd,  that  the  owner  could  accept 
her  award  out  of  tbe  fund  created,  without 
hiifairiug  her  remedy  for  the  recovery  of  the 
property  wrongfully  sold. 

3.  Under  Seas.  Lews  189S,  p.  147,  I  117, 
which  pravides  that  as  soon  as  the  appropria- 
tion to  pay  the  assessed  damagea  shall  be  In 
the  city  treasury,  subject  to  the  warrants  in 
favor  of  the  owuera  of  condemned  property, 
aud  the  warrants  draw'n  and  ready  for  deliv- 
ery, private  property  shall  be  deemed  appro- 
priated for  street  purposes,  and  not  other- 
wise, an  error  in  dramng  warrants  in  favor 
of  a  property  oi^ner  for  an  amount  greater 
than  Uiat  to  which  ahe  was  entitled  did  not 
nullify  the  entire  proceedings,  so  as  to  prevent 
the  appropriation  of  the  property,  as  her  rights 
had  been  fully  protected,  and  she  conid  take 
so  much  of  the  fund  as  she  was  entitled  to. 

4.  Under  the  provisions  of  this  act,  a  tender 
is  deemed  made  when  the  approprintion  is 
made,  the  full  amount  thereof  is  In  the  city 
treasury,  and  tho  warranta  drawn  and  ready 
for  dehvery. 

Appeal  from  circuit  court.  Mtiltnomah 
county;  Arthur  1*.  Frazier,  Judge. 

Injunction  by  Mary  W.  Gaston  against 
the  city  of  Portland  and  others.  From  a 
decree  for  defendants,  plaintiff  appealu  Af- 
firmed. 

The  city  of  Portland,  intending  to  open 
Main  street,  in  Amos  N.  King's  addition 
thereto,  from  its  western  terminus  to  an  In- 
tersection with  King  street,  a  distance  of 
120  feet,  more  or  less.  Instituted  proceed- 
ings under  Its  charter  for  that  purpose.  The 
plaintiff  is  the  owner  of  the  property 
through  which  It  is  proposed  to  extend  the 
street,  and  also  of  block  No.  11,  bordering 
and  cotermlnuB  on  Its  western  boundary 
with  the  street  as  dedicated.  Tbe  viewers 
appointed  by  tbe  fwmmon  council  to  assess 
tbe  benefits  and  damages  to  property  hold- 
ers affected  assessed  tbe  benefits  to  plain- 
tiff upon  her  property  as  follows:  The 
south  half  of  block  11,  $402;  a  tract  lying 
north  and  adjoining  the  proposed  extension, 
$233;  and  a  tract  lying  south,  (120,  aggre- 
gating $755,— and  assessed  her  damages  at 
$3,070;  thus  giving  her  damages  over  ben- 
eflts  in  tbe  sum  of  $2,315..  The  costi  at* 
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tending  the  proceedings  found  to  be 

5128,  which,  added  to  the  damages,  amount- 
ed to  $3,1B8.  The  benefits  assessM  against 
the  property  affected,  Including  those  as- 
sessed to  plaintiff,  equaled  this  latter  sum, 
exactly.  Not  being  satisfied  with  the  award 
of  the  viewere,  plaintiff  appealed  to  the  cir- 
cuit court,  and  on  April  10,  1900,  obtained  a 
judgment  for  $2,662.50  damages  over  alt 
benefits;  and,  haying  thereby  Increased  her 
award,  she  was  entitled  to  costs  and  dis- 
bursements on  the  appeal,  which  were  taxed 
at  1135.80.  Notwithstanding  the  disposition 
made  of  the  matter  in  the  circuit  court,  a 
warrant  was  Issued  by  the  auditor  on  the 
assessment  of  benefltfe,  by  virtue  whereof 
the  chief  of  police  sold  the  south  half  of 
block  No.  11  to  A,  G.  Noble  for  the  amount 
of  such  assessment  which  was  turned  into 
the  city  treasury,  and  went,  with  other  col- 
lections, to  make  up  the  fund  for  the  exten- 
sion of  Main  street,  by  which  It  Is  known 
in  the  proceedings.  Of  this  fund  there  was 
collected  and  put  into  the  treasury  $3,192.50, 
and  on  April  18,  lUOO,  that  sum  was  appro- 
priated by  ordinance  to  the  payment  of  dam- 
ages and  costs,  and  warrants  were  author- 
ized to  be  drawn  against  It  in  favor  of  the 
p^wns  entitled  thereto.  One  warrant  (No. 
14,230)  for  $128  (being  costs  of  the  proceed- 
ings) has  been  drawn,  leaving  in  the  fund 
$3,064.50.  On  August  2,  1900,  the  mayor 
aud  auditor  drew  a  warrant  covering  the 
whole  of  the  balance  payable  to  plaintiff, 
and  another  upon  the  street  and  sewer  fund 
for  $51.03  (being  for  Interest),  and  she  was 
notified  that  the  same  had  been  drawn  In 
payment  of  the  judgment  rendered  In  her 
favor  and  against  the  cl^,  and  were  then  In 
the  auditor's  office  subject  to  her  order. 
These  warrants  she  never  called  for,  and 
■wh&a  the  city  attempted  to  open  up  the 
street  ahe  commenced  this  suit  to  restrain 
It  from  further  action  In  the  premises.  The 
trial  court  rendered  a  decree  dismissing  the 
complaint,  and  plaintiff  appeals. 

Seneca  Smith,  for  appellant.    BaliA  R. 

Dunlway,  for  respondents. 

WOLVERTON.  J.  (after  stating  the  facts.) 
Two  questions  arise :  First,  whether  the 
plalntllC  could  safely  and  lawfully  draw  her 
award  from  the  fund  thus  created  by  the 
city;  and,  second,  whether  the  appropria- 
tion of  the  fund  and  the  Issuance  of  the 
warrants  (they  being  In  excess  of  her  award) 
were  operative  and  effective  as  the  final  and 
requisite  acts  under  the  charter  to  aeoom- 
pllsh  the  appropriation  of  her  land.  The 
award  of  the  court  on  the  appeal  being  for 
plaintiff's  damages,  in  excess  of  all  benefits 
received  by  her,  relieved  the  south  half  of 
block  11  from  the  lien  of  the  assessment  for 
benefits.  Henceforth  the  city  had  no  claim 
under  such  lien,  and  the  property  was 
wrongfully  sold  to  enforce  It.  If  $402  be 
taken  away  from  the  fund  remaining  In  the 
treasury,  after  deducting  the  warrant  for 


$128,  there  would  remain  but  $2,662.50,  the 
exact  amount  of  plalntlfTs  Judgment  In  the 
circuit  court,  less  her  costs  -  and  disburse- 
ments on  appeal;  so  that  It  would  be  Insuf- 
ficient to  pay  her  demand  by'  $135.80.  Now 
It  la  urged  that  plaintiff  could  not  draw 
from  the  fund  the  amount  of  hev  judgment 
and  costs,  namely,  $2,798.80,  without  Im- 
pairing her  remedy  for  the  recovery  of  the 
south  half  of  block  11,  wrongfully  sold.  It 
Is  plain  that.  If  she  drew  the  full  amount 
of  her  Judgment,  she  would  absorb  a  part 
of  the  $402  realized  by  the  city  from  the 
sale  of  her  own  property,  and  put  into  the 
fund.  Would  this  estop  her  from  Insisting 
upon  the  Invalidity  of  the  sale?  Manifest- 
ly, the  maxim  caveat  emptor  applies  as  to 
Noble.  He  took  the  title  at  his  own  risk, 
and  could  have  no  recourse  upon  the  city, 
under  whose  authority  the  sale  was  made, 
as  It  could  not  be  held  as  a  guarantor;  nor 
could  he  be  subrogated  In  any  manner  to 
the  claim  of  the  city  against  plaintiff  for 
benefits,  even  If  It  was  entitled  thereto. 
DowBll  V.  City  of  Portland,  13  Or.  248,  10 
Pac.  308;  House  v.  Fowle,  22  Or,  303,  29 
Pac.  890;  Wblteaker  v.  Belt,  28  Or.  490,  36 
Pac.  534;  Keenan  v.  City  of  Portland,  27 
Or.  544,  38  Pac.  2,  If,  however,  the  plain- 
tiff would  estop  herself  from  reasserting  ti- 
tle by  taking  her  damages,  Noble  would  be 
secure  from  attack,  and  It  would  not  matter 
to  him  that  all  recourse  was  cut  off  as 
against  the  city.  Either  the  plaintiff  must 
be  permitted  to  refuse  to  accept  the  fund, 
and  thereby  defeat  the  appropriation  of  her 
property  sought  to  be  condemned,  or  her  a<'- 
ceptance  will  not  estop  her  to  recover  the 
pi^)perty  unlawfully  sold.  The  dty  cannot 
condemn  her  property  In  one  direction,  and 
sell  other  of  her  property  to  create  a  fund 
to  pay  for  that  which  Is  condemned.  Such 
a  course  would  result  In  confiscation  by  In- 
direotlon.  The  estoppel  must  proceed.  If  at 
all,  from  a  ratification  of  the  sale  on  the 
part  of  the  plaintiff  by  acceptance  of  the 
purchase  price,  or  part  of  It,  knowing  the 
sale  to  be  Invalid.  She  has  done  nothing  to 
mislead  the  purchaser,  or  to  cause  him  to 
pursue  a  different  course  from  that  which 
he  would  otherwise  have  done,  because  of 
which  It  would  be  Inequitable  to  permit  her 
to  assert  her  rights.  The  city  Is,  however. 
In  her  debt,  and  proffers  the  fund  thus  ac- 
cumulated In  payment  thereof.  If  she  takes 
It,  It  Is  not  without  consideration.  She  hjis 
given  the  city  Its  equivalent.  The  city  Is 
under  no  obligation  to  refund  to  Noble,  as 
he  has  no  recourse,  having  purchased  at 
his  own  risk;  and  why  should  a  disburse- 
ment of  the  money  to  plaintiff,  as  a  creditor 
of  the  city,  work  a  ratification  of  the  sale 
In  his  favor?  She  takes  nothing  from  No- 
ble, either  directly  or  Indirectly,  In  satisfac- 
tion of  anything  that  Is  her  due  from  him, 
or.  In  any  sense.  In  recognition  of  the  pur- 
chase; and  it  Is  of  no  consequence  to  her 
from  what  source  the  fond  Is  accumulated, 
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80  long  as  8be  does  not  become  a  partlcepa 
ortminls  to  an  unlawful  or  wrongful  act  her- 
self, and  so  long  as  the  purchaser  takes 
with  his  eyes  open,  and  she  does  nothing  to 
Induce  him  to  part  with  his  money,  or  does 
not  rater  Into  collusion  In  any  way  with 
the  city  whereby  to  raise  the  fund.  She  is 
In  no  sense  the  guardian  of  the  city,  to  see 
that  It  does  right  or  proceeds  legally  in  pro- 
Tldlng  the  fund  by  which  to  compensate 
her  for  property  laMrfuIIy  taken,  and  sliu 
can  be  accused  of  no  wrong  doing  simply 
because  she  takes  of  the  fund  provided  tox 
her  payment  Nor  could  the  city  be  law- 
fully restrained  from  the  paym«it  of  the 
amount  of  her  award  under  the  warrantH 
Issued.  They  are  lawful  to  that  extent,  and 
the  payment  would  be  lawful.  We  hold, 
therefore,  that  she  could  safely  acc^t  her 
award  out  of  the  fund  created,  without  risk 
of  ratifying  the  sale  to  Noble,  or  J^pardy 
of  Incurring  liability  for  wrongdoing. 

The  second  question  Inrolves  a  construc- 
tion of  section  117  of  the  city  charter  {Seas. 
Laws  1806,  p.  147),  which  the  cfflnmon 
coundl  Is  required  at  the  expiration  of  the 
time  limited  for  appeal,  or.  If  taken,  Immedi- 
ately after  judgment,  to  make  an  appropria- 
tion for  the  amount  of  damagea  and  costs 
assessed  or  adjudged,  and  direct  warrants 
to  be  drawn  on  the  treasury,  payable  out  of 
the  fund  to  be  provided  for  that  purpose,  for 
the  amount  thereof,  in  favor  of  the  owner  or 
ownws  of  each  lot  or  part  thereof  to  be  con- 
demned; and  as  soon  thereaf^r  as  the  full 
amount  of  the  appro^latlon  shall  be  In  the 
dty  treasniy,  subject  to  such  warrants,  and 
the  warrants  therefor  drawn  and  ready  for 
dellTeiT  to  the  persons  entitled  tboreto,  such 
property  shall  be  deemed  appropriated  for 
street  purposes,  and  not  otherwise;  The  ap- 
propriation to  be  made,  the  warrants  'drawn 
and  ready  for  delivery,  and  the  full  amount 
of  the  appropriation  to  be  In  the  dty  treas- 
ury, subject  to  the  payment  tiiereof,  within 
six  montlis  after  the  termlnatltni  of  ttie  time 
limited  for  appeal,  or  from  the  date  of  the 
rendition  of  Judgment  in  the  drcult  court; 
otherwise  the  proceedings  to  become  null 
and  ToM.  There  seems  to  be  no  vague  or 
double  meaning  In  the  language  employed  as 
to  when  the  appropriation  of  the  property 
condenmed  will  take  place,  and  the  ct^ 
be  entitled  to  enter.  The  charter,  proprio 
vlgore,  makes  It  at  once  when  the  conditions 
are  fulfilled,  and  no  other  act  or  condition 
Is  necessary.  We  do  not  understand  that 
the  appellant  questions  the  constitutionality 
of  the  method  adopted  whereby  to  accomplish 
the  purpose.  She  merely  chall«iges  the  acts 
of  the  common  coundl  and  the  officers  of  the 
dty  as  not  conforming  to  the  charter  require- 
mrats,  In  that  the  appropriation  and  the  war- 
rants were  made,  and  were  for  a  larger  sum 
than  Bhe  was  lawfully  entitled  to  receive. 
The  object  of  the  charter  is  to  secure  the 
owner  Just  compensation  for  property  taken 


without  his  consent,  and  against  his  wUl  and 
wish.  It  takes  the  place  of  a  tender,  and 
stands  In  its  stead,  and  should  be  as  safe  and 
certain,  and  attended  with  no  hazard,  contin- 
gency, or  casualty;  and  there  must  be  a 
sure  and  adequate  fund  provided,  to  which 
the  owner  may  resort.  Payment  into  Court 
of  damages  assessed  have  been  held  in  this 
state  to  be  snffldent  Railroad  Co.  r.  Hill. 
9  Or.  877.  This  Is  so  held  because  the  de- 
pository is  safe,  and,  when  the  money  Is- 
placed  therein.  It  is  beyond  the  retraction 
of  the  appropriator,  and  nothli^  is  left  for 
the  ovrner  whose  property  haa  been  taken 
but  to  demand  and  rective  his  compensation. 
His  case  under  the  cliArter  dlfFers  from  that 
but  slightly.  The  appn^rlatlon  of  the  mon- 
ey must  be  made  by  the  common  coundl,  tne 
fund  created,  the  warrant  drawn,  and  the 
money  actually  In  the  fund,  before  the  ap- 
propriation of  the  property  for  public  use  is 
accomplished.  When  all  this  Is  regularly  at- 
tended to,  tliere  is  nothing  left,  except  for 
the  to  take  down  the  amount  of  com- 

pensation. There  would  seem  to  be  no  con- 
tingency or  haxard  attending  the  matter. 
The  city  plights  Its  faith  t<x  payment;  and, 
not  only  this.  It  sets  aside  a  fund,  supplies 
It  with  means,  and  directs  the  owner,  bj 
warrant,  to  take  out  of  It  hUi  award.  We 
have  treated  of  the  manner  In  whldi  the- 
money  was  put  into  tlie  treasury,  and  lure- 
seen  that  plaintiff  could  make,  no  valid  ob- 
jecUons  on  that  account.  That  the  approprl- 
atiim  and  the  wanants  were  for  more  than- 
plaintlff*s  award  for  damages,  with  costa 
added,  and  therefore  for  more  than  she  wa» 
entitled  to,  do  not  conflict  In  any  degree  with 
the  object  of  the  charter  to  secure  to  ber 
the  compensation  first  assessed.  It  1>  amply 
secured,  as  she  may  go  and  take  of  the  fund 
all  of  that  to  which  she  is  entitled,  and  there- 
is  nothing  to  deter  and  hinder  her.  This  be- 
ing so,  why  does  not  the  appropriation  of  her 
property  for  public  use  follow,  notwlthstand- 
lug,  the  authorltlea  have  appropriated  a  larg- 
er sum,  and  tendered  her  warrants  for  more, 
than  is  Justly  her  due?  It  is  suggested  that 
she  might  be  enjoined  ^m  drawing  the 
fund.  This  might  and  would,  we  think,  be 
so,  respecting  the  overplus,  as  she  has  no 
right  whatever  to  that  but  not  u  to  the- 
amount  to  which  she  is  lawfully  entitled; 
and  the  warrants  are  Just  as  effective  to  en- 
able her  to  draw  that  amount  as  though  It 
was  stated  exactly  therein.  We  do  not  think 
this  error  in  making  the  appropriation  and. 
dmwing  the  warrants,  whether  It  be  derical 
or  by  misapprehension  of  the  authorities  in 
directing  the  course  of  the  procedure.  Is  fun- 
damental or  vitiates  the  proceedings  ab  Initio. 
All  of  plaintiff's  Inherent  and  constitutioual 
rights  have  been  safeguarded  by  the  course 
pursued,  and  the  appropriation  of  her  prop- 
erty was  perfected  by  the  procedure.  * 

The  decree  of  the  trial  court  will  tberefor* 
be  atflnned. 
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(41  Or.  391) 

UNITED  STATES  MORTGAQB  St  TRUST 

CO.  T.  MARQUAM  et  aU^ 
(Supreme  Coort  of  Oregoo.    Jane  8,  1902.) 

If ORTGAGB  —  POSTPONEMENT  0B>  UEN  — FOIU 
FEITURE  —  USDRY  — FRAUD  ON  GKBDITOR3— 
TRUST— TERMINATION— DUTY    AND  RIGHTS 
OF  TRUSTEE— FORECL,OSURB>  PROCBBDINO— 
CROSS  COMPUUNT— SGOPK  OP  REUBF. 
L,  A  fiudiog  of  the  trial  court  that  a  tmstee^ 
empowered  by  a  trust  deed  executed  by  a  mort- 
gmor  to  take  possessioo  of  the  mortgaged 
property,  and  to  collect  the  renta  aiid  prolitB, 
and  apply  them  to  the  paymeut  of  Interen  and 
taxes,  was  Dot  the  acent  of  the  mortgagee,  wai 
conclueire  on  apyeal,  where  the  crioenca  was 
not  brooght  up. 

3.  A  mortgagor  on  the  date  of  the  mortgage 
deeded  the  property  covered  thereby,  together 
with  certain  other  property,  to  a  trustee;  the 
latter  to  take  possession  and  collect  the  rents 
and  profits,  and  apply  them  to  the  payment  of 
interest  end  taxes,  etc.    The  trostee  was  fuiv 
ther  empowered  to  lease  the  property,  and  to  i 
extend  the  term  beyond  the  maturi^  of  the 
mortgage,  not  exceeding  one  year.    The  court  r 
foand  that  the  trustee  made  two  leases  ex- 
tending beyond  the  maturity  of  the  mortgage,  j 
ndtber  of  which  was  at  the  instance  of  the 
mortgagee.   Held  iusulQcient  to  postpone  or  for- 
feit the  mortgage  lien. 

3.  Uill's  Ann.  Laws,  |  3588,  provides  that  all 
contracts  "on  which  the  rate  of  interest  Is  8 
per  cent,  or  under,  whereby  one  party  shall 
agree  to  pay  the  taxes  on  the  debt,  credit  or 
mortcftsei  shall  not  be  deemed  to  be  nsnriooi. 
HeU,  that  a  contract  whereby  a  moruagee 
agreed  to  pay  7  per  cent*  with  taxes  added,  was 
Dot  usurious,  though  commissions  and  other 
charges  were  aleo  made  In  addition  thereto, 
where  the  whole  charge^  exdnsiTo  of  taxa% 
did  not  exceed  S  per  cenL 

4.  A  mortgagor  od  the  date  of  the  mortgage 
deeded  the  property  covered  thereby,  together 
with  certain  other  property,  to  a  trustee;  the 
latter  to  take  possession  and  collect  the  rents 
and  profits,  and  apply  them  to  the  payment  of 
Intarest  and  taxes,  etc.  The  tmstee  was  fur* 
ther  empowered  to  lease  the  property,  and  to 
extend  the  term  beyond  the  mituritr  of  the 
mortgage,  not  exceeding  one  year.  Held,  that 
an  answer  in  a  suit  to  foreclose  the  mortgage, 
showing  that  some  five  leases  were  executed 
beyond  tba  tlnia  de^rnsted,  bat  not  showing 
what  rats  were  stipulated  for,  or  how  they 
were  injurious  to  the  mortgagors  rever^onary 
estate,  but  merely  avnring  that  the  leases 
were  apparent  Incnmbrances  and  clouds  oa 
the  mortgsgor'B  title,  was  insnfflclent  to  show 
an  estoppeL  or  to  raqnlrc  a  forfeltnie  of  tbo 
mortgage  Hen. 

6.  An  objection  that  a  mortgage  and  deed  of 
troKt  executed  bj  a  party  is  a  fraud  on  his 
creditors  is  available  only  to  the  latter,  and 
cannot  be  made  by  the  party  himself,  it  appear- 
ing that  the  instruments  themselvee  had  a  good 
consideration. 

6.  A  mortgagor  on  the  date  of  the  mortgage 
decided  the  property  covered  thereby  to  a  trus- 
tee ;  the  latter  to  take  possession  and  collect 
the  rents  and  profits,  and  apply  them  to  inter- 
est and  taxes,  etc.  Tlie  deed  obligated  the 
trustee  to  make  certain  advances  for  the  benefit 
of  the  mortgagor.  The  life  of  the  trust  was 
made  dependent  on  the  existence  of  the  mort- 
gage, and  the  trustee  was  given  a  lien  for  ad- 
vances made.  Held,  that  foreclosure  of  the 
mortgage  terminated  the  trust,  and,  where 
made  a  party  defendant  to  the  foreclosure  suit, 
the  tm^ee  was  entitled  to  file  a  cross  com- 
plaint Mekiug  to  have  its  own  lien  foreclosed. 

7.  A  mortgagor  on  the  date  of  the  mortgage 
deeded  the  property  covered  thereby  to  a 
trustee;  ^e  latter  to  take  possession  and  collect 
the  rents  and  profits  and  apply  them  to  inter- 
est and  taxea,  etc  The  deed  oblicated  the  tnu> 
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tee  to  make  certain  spedfled  advances  to  the 

mortgagor,  adrsnces  tor  interest  on  the  mort- 
giige  not  being  specifically  mentiooed,  and  rfr 
cited  that  it  might  become  necessary  in  the 
matter  of  the  trust  for  the  trustee  to  make  ad- 
vances, etc.  Held  not  to  oblipite  the  tnutee  to 
make  advances  to  meet  the  interest 

8.  A  cross  complaint  brought  against  a  mort- 
gagor by  one  of  the  parties  defendant  to  a  suit 
to  foreclose  the  mortgage  may  extend  to  all 
the  property  covered  by  the  cross  complaiu- 
SQt's  lien,  and  need  not  be  confined  to  the  prop- 
erty covered  by  the  original  mortgage. 

^peal  from  drcnlt  conrt,  Multn<nnab  conn- 
tjr;  John  B,  Cleland,  Judge 

Action  to  foreclose  a  mwtgaEC^  brought  by- 
the  United  States  Mortgage  ft  Trust  Com- 
pany against  P.  A.  Marquam,  Emma  Mar* 
quam»  and  othera,  In  which  the  Title  Guaran- 
tee ft  Trust  Company,  one  of  the  defendonts, 
filed  a  cross  complaint.  Decree  la  favor  at 
plaintiff  and  of  the  title  company  on  Its  cross 
complaint;  and  radering  a  foreclosare  ot  the 
mortgage^  and  defendants  P.  A  Marquam 
and  Emma  Marquam  appeaL  Affirmed. 

On  Novemba  13, 18&4,  P.  A.  Marquam  and 
Emma  Marquam,  his  wife,  executed  and  de- 
livered to  plaintiff  a  mortgage  on  certalu  real 
property  to  secure  the  payment  of  $300^000 
in  five  years  from  date,  with  Interest  at  7 
per  cent  per  amium,  payable  quarterly. 
There  Is  a  stipulation  In  the  mortgage  that. 
In  case  of  default  in  payment  of  interest  or 
in  complying  with  the  conditions  thervuf,  and 
as  often  as  tbae  was  a  failure  In  either  re- 
spect, the  mortgagee  might  at  any  time  de- 
clare the  whole  of  the  principal  dne,  and  fore- 
close at  once.  The  quartaly  Interest  due  In 
February,  May,  and  Aognst,  1898,  being  de- 
faulted, abortly  prior  to  November  ISth  fol- 
lowing, the  date  upon  which  the  {vincipal 
sum  was  made  payable,  the  mortgage  com- 
pany commenced  this  suit  to  foreclose.  Ths 
Title  Guarantee  ft  Trust  Company  was  mado 
a  party  defendant,  with  numerous  others  hav- 
ing or  claiming  Interests  In  the  premises  mwt- 
gaged.  On  the  date  of  the  execution  of  the 
mortgage  Marquam  and  wife  and  tho  titl* 
company  entered  Into  a  trust  agreemrat  with 
relation  to  the  property  mortgaged,  together 
with  four  lots  in  block  120,  In  the  city  of 
Portland,  all  of  which  was  ccmveyed  to  the 
title  company,  which  recites  In  brief:  Hut 
wbereas,  in  eonslderati<m  of  the  premises  and 
of  the  agreements  on  the  part  of  Marquam 
and  wife,  ta««lnafter  contained  .and  bereto- 
fwe  understood  between  the  parties  heretc^ 
said  title  company  has  rendered  certain  serv- 
ices, and  will  advance  cnrtaln  sums  of  money, 
and  has  secured  for  Blarquam  and  wife  a  loan 
in  tbe  sum  of  $300^000  from  the  m<Htgage 
company,  to  secure  the  payment  of  which 
they  have  executed  ttielr  mmlgage  cm  cotaln 
reaL  property  (describing  it):  Kow,  therefore, 
It  la  mutually  agreed  that  Marquam  and  wife 
wilt  pay  tbe  title  company  the  sum  of  $4,500 
for  exchange,  title  Insurance,  abstract  of  title, 
and  brokerage  in  tiie  matter  ot  said  loan,  and 
during  the  life  of  said  trust  will  pay  said  title 
company  for  Its  services  rendered  In  the 
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flnanclal  maoagenient  and  OTersight  of  said 
property  ?1,000  per  annum  and  certain  speci- 
fied commissions;  and  it  Is  further  agreed 
that  during  the  life  of  said  trust  the  title  com- 
pany shall  have  the  entire  contnd  and  man- 
agement of  said  property  toe  the  use  and  pur- 
poses hereinafter  set  out   And  vrhete&B,  un- 
der a  certain  preliminary  agreement  entered 
Into  between  Marguam  and  wife  and  the  title 
company  and  others  on  the  30th  of  August, 
1894,  the  title  coiopauy  agreed  to  advance  for 
Marquam,  when  said  loon  of  $300^)00  should 
be  consummated,  the  funds  In  excess  of  said 
loan  necessary  to  discharge  certain  specifled 
Indebtedness  and  expenses;  and  whereas,  It 
may  be  necessary  In  the  matter  of  said  trust 
for  said  title  company  to  advance  money 
from  time  to  time  to  Marquam  and  wife,— it 
Is  further  mutually  agreed  that  when  any  of  j 
such  advances  are  made  they  shall  execute  : 
their  pr.;mIssoT7  note  fur  each  sum  advanced,  , 
to  become  due  and  payable  on  or  before  two  ' 
years,  imless  they  would  mature  at  a  date  | 
subsequent  to  the  maturity  of  the  mortgage,  1 
In  which  event  they  should  be  so  drawn  as  to  j 
fall  due  coiitemporaneoualy  with  said  mort-  ■ 
gage;  that  the  lots  In  blt^ek  120  should  be  held  | 
In  trust  as  collatanl  security,  and  the  remain-  j 
der  of  the  property  in  trust  to  carry  ont  the  j 
purposes  of  this  agreement,  find  to  collect  < 
the  rents  and  profits  arising  therefrom  for  i 
the  following  purposes:   (1)  To  pay  operating  j 
expenses,  repairs,  fcr  services  in  collecting  { 
rents,  Interest  on  loan,  taxes,  and  public  | 
charges;  (2)  to  pay  all  amounts  advanced 
and  to  be  advanced  to  Marquam  and  wife; 
(3)  to  pay  certain  other  Indebtedness  speci- 
fied; (4)  to  pay  the  title  company  for  serv- 
ices In  scenting  the  trust;  and  (5)  after  said 
loan  shall  be  discharged,  and  all  requirements 
of  the  trust  satisfied,  to  reconvey  the  proper- ' 
ty.   On  February  IS,  1806,  the  parties  eut^- 
ed  into  a  supplemental  agreement,  whereby 
the  original  la  so  construed  as  to  authorise 
the  title  company  to  execute  leases  to  any 
and  all  of  said  property,  and,  where  neces- 
sary, to  secure  desirable  t«iauts;  to  extend 
the  time  beyond  the  life  of  the  trust,  not  ex- 
ceeding one  year,  having  due  regard  for  Mar- 
qnam's  Interest  after  the  life  of  said  trust  as 
to  the  amount  of  the  rratals,  and  not  to  col- 
lect beyond  the  life  oi  the  trust  In  advance. 
Still  anotliev  agreement  was  entered  Into 
with  reference  to  the  trust  propn'ty,  to  which 
the  Northern  Counties  Investment  Company 
became  a  party,  but  It  Is  not  Important  with- 
in the  range  cf  the  present  controversy.  On 
December  1, 1890,  Marquam  and  wife  filed  an 
answor  In  abatement  denying  the  m(n*tga- 
gee's  authority  to  declare  the  whole  of  the 
principal  Slim  due  for  the  nonpayment  of  in- 
terest charges,  and  setting  up  that  the  title 
company  was  the  agent  of  the  plaintiff,  and 
that  as  a  part  consldra'atlon  for  said  loan,  nnd 
as  an  essential  condition  thereof,  the  agree- 
ment was  entered  into  between  Marquam  and 
wife  and  the  title  company  as  hereinafter  set 
forth;  that  said  title  company  has  collected 


sufficient  funds  with  which  to  discharge  the 
unpaid  intraest  notes,  over  and  above  the  ex- 
peuses  and  cost  of  management  of  the  prop- 
erty, but  has  misapplied  and  misappropriated 
them  In  violation  of  said  trust,  and  that  by 
neglect  of  duty  it  has  failed  to  obtoln  and 
collect  a  large  amount  of  rentals  It  could  and 
should  have  C(rflected  by  the  exercise  of  prop- 
er diligence  and  oversight,  and  that  an  ac- 
counting is  necessary  to  a  proper  determina- 
tion of  the  matter.  And  for  a  f  urth»  defense 
It  is  alleged  that  the  title  company,  while  act- 
ing as  such  trustee  for  the  mortgage  com- 
pany, and  at  Its  Instance  and  with  Its  approv- 
al, but  without  consmt  of  Marquam  and  wife, 
made  divers  leases  of  divers  parcels  of  real 
property  extending  beyond  the  13th  of  No- 
vember, 1809,— «I1  of  which  were  In  viola- 
tion of  the  conditions  of  the  trust;  that  such 
leases  were  incumbrances  and  clouds  upon 
the  title  to  said  realty;  and  that  any  sale  un- 
der forecloeure  during  the  period  In  which 
any  of  said  leases  have  to  run  will  cause  Mar- 
quam and  wife  Irreparable  loss  and  injury, 
and  pray  for  a  dismissal  of  the  suit  A  trial 
being  bad  nndn  Issues  tendered  by  a  denial 
of  all  the  material  allegations  of  the  answer. 
It  was  found,  among  other  things,  that  the 
trust  agreement  was  not  a  part  of  the  con- 
tract with  the  mortgage  company  tar  the  loan 
of  ¥300,000,  and  that  the  mortgage  company 
was  not  a  party  thereto;  that  the  title  com- 
pany was  not  the  agent  of  the  mortgage  com- 
pany in  any  sense  in  so  far  as  It  related  to 
the  trust  sgreement  nw  has  it  collected 
rents  and  profits  sufficient  with  whi<^  to  meet 
said  Interest  payments,  over  and  above  costs 
and  expenses  of  operating  and  managing  the 
property;  that  It  made  the  leases  complained 
(tf  at  Its  own  Instance,  without  the  apinoval 
of  the  defendants  Marquam  and  wife,  and 
that  the  mortgage  company  as  mortgagee  did 
not  consent  to  the  making  of  more  than  two 
of  them;  and  thereupon  dismissed  the  plea. 
Later,  Marquam  and  wife  aosw^ed  the  com- 
plaint, again  allying  that  the  tmst  agree- 
ment was  entered  Into  as  a  part  consideration 
tar  the  1  an  made  by  the  mortgage  company, 
and  that  its  execution  was  an  essential  con- 
dition precedent  to  the  making  ot  said  loan; 
that  for  a  long  time  prior  to  the  date  of  said 
mortgage  and  trust  agreemrat  the  title  com- 
pany had  been  and  was  the  agent  for  the 
mortgage  company  for  making  loans  and  the 
Investment  of  its  funds  In  and  about  the  city 
of  Portiand  and  collecting  and  remitting  In- 
terest under  an  agreement  that  the  title  com- 
pany should  charge  and  collect  from  the  par- 
ties to  whom  money  had  been  loaned  by  the 
mortgage  company  a  reasonable  compensa- 
tion for  Its  services  In  making  such  loans,  and 
collecting  and  making  remittances  In  the  form 
of  brakerage,  and  thereby  wholly  relieve  the 
mortgage  company  from  such  expense;  that 
the  loan  to  Marquam  and  wife  was  made  In 
pqrsuance  of  such  agreement,  and  that  said 
trust  agreement  was  entered  into  for  the  uen- 
eflt  of  said  mortgage  company,  to  enable  It 
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to  collect  and  hare  remitted  Its  Interest  and 
principal  sum,  whereby  the  hroknage  and 
commissions  for  such  services  were  to  be  paid 
by  MatQuam  and  wife;  that  the  said  title 
company,  while  In  possession  of  the  property 
under  said  trust,  has  received  and  retained 
to  Its  owD  use  commissions  amounting  to  the 
sum  of  $3,000,  and  claims  brokerage  and  sal- 
^  ary  In  the  further  sum  of  ¥a,00&  adding 
*  which  to  the  Btipidated  Interest  of  7  per  cent, 
would  moke  the  rate  unlawful  and  usurious; 
and  that  the  loan  Is  thei-efore  void,  and  the 
principal  sujn  sfauuld  be  forfeited  to  the 
school  fund.  Fcm:  a  second  defense  It  Is  alleg- 
ed, as  in  the  plea  In  abatement,  that  leases 
have  been  nude  extending  beyond  the  date  of 
the  maturity  of  the  mortgage  at  the  Instance 
and  by  and  with  the  consent  of  the  mortgagee 
to  the  end  that  it  might  realize  more  than  it 
was  entitled  to  from  the  rents,  issues,  and 
prollts  of  the  property,  and  without  the  con- 
sent of  Marquam  and  wife,  wh^by  their 
title  lias  been  clouded  and  irreparably  dam- 
aged, and  the  lien  of  plaintlfCs  mortgage 
waived,  and  It  Is  estoi^ed  from  foreclosing 
the  same.  For  a  third  defense  it  is  alleged 
that  the  property  conveyed  In  trust  to  the  ti- 
tle company  was  substantially  all  the  prop- 
erty that  Marquam  and  wife  owned  at  the 
time;  that  Marquam  was  then  indebted  to 
divers  persons  other  than  the  plaintiff  and 
the  title  company  In  the  sum  of  more  than 
970,000,  and  the  conveyances  operated  to  har- 
ass and  hinder  them  in  the  cMIectlou  of  their 
demands,  and  that  such  was  the  Intent  and 
purp'.  se  of  the  trust  agreement  and  the  mort- 
gage company  In  instigating  it;  and  that  such 
mortgage  and  trust  agreement  was,  In  effect, 
an  assignment  f(.r  the  benefit  of  a  part,  only, 
of  Marquam's  creditors,  and  was  therefore 
illegal  and  void.  For  a  counterclaim  It  Is  al- 
leged ttiat  the  title  company,  acting  as  the 
agent  of  the  mortgage  company,  lias  collect- 
ed large  sums  of  money,  which  It  has  wrong- 
fully and  negligently  failed  to  apply  towards 
the  payment  of  said  interest  notes,  and  has 
converted  the  same  to  Its  own  use  In  the  ag- 
gregate of  over  $50,000;  and  that  an  account- 
ing Is  necessary  for  the  ascertainment  of  the  | 
true  amount  thereof,  and  a  dismissal  of  the 
suit  is  demanded.  The  answer  was  held  to 
be  Insufficient  in  every  particular  tested  by 
motion  and  demurrer  directed  to  specific 
parts  and  to  the  whole  thereof.  On  November 
e,  1809,  the  title  company  filed  a  cross  com- 
plaint setting  up  Its  trust  agreement  with 
Marquam  and  wife,  the  subsequent  mpdtfica- 
tion,  and  Its  operations  and  doings  thereun- 
der: that  it  has  made  large  advances  to 
Marquam  and  wife  from  time  to  time,  and 
taken  their  notes  therefor,  and  has  made 
further  advances  for  which  notes  have  not 
been  given,  and  has  rendered  to  them  from 
time  to  time  statements  of  account,  which 
wwe  approved  and  have  been  settled,  and 
that  at  the  date  of  the  filing  of  said  cross 
complaint  there  %as  due  and  owing  from 
Marquam  and  wife  to  the  title  company  a 


large  sum  of  mcmey  amounting  to  ¥40,897.81, 
with  accrued  Interest.  Marquam  and  wife 
answered  again,  setting  up  the  tmst  agree- 
meut,  and  alleging  that  the  requirements  of 
the  trust  have  not  been  fully  satisfied;  that 
It  has  not  yet  terminated;  that  by  the  terms 
thereof  the  title  company  was  obligated  to 
make  further  advances  and  to  perfojrm  fur- 
th«-  services,  and  that  the  trust  must  yet 
continue  tor  an  indefinite  period.  The  second 
defense  is  akin  to  this,  and  avers  that  the  title 
company  is  now  in  possession  of  the  property, 
assuming  and  pretending  to  be  engaged  In  the 
performance  of  its  duties  under  the  trust 
By  the  third  It  Is  alleged  that  the  title  com- 
pany has  been  negligent  In  its  duty' in  leasing 
the  property,  to  the  damage  of  Marquam  and 
wife  in  the  sum  of  $90,000;  and  a  fourth  de- 
fense Is  of  nice  tenor,  alleging  damages  in 
the  sum  of  $:i6,000,  arising  from  the  same 
cause.  A  fifth  defense  alleges  that  the  title 
company  failed  to  pay  the  taxes  or  to  make 
advane.es  to  Marquam  and  wife  as  it  had 
agreed,  whereby  they  are  damaged  in  the 
further  sum  of  $30,000,  and  It  was  sought  to 
hare  the  cross  complaint  dismissed,  or  an 
accounting  had  before  the  trust  should  be 
wound  up.  The  first  and  seccmd  defenses 
were  held  insulflcient  upon  demurrer,  and 
other  parts  of  the  answer  were  stricken  out 
on  motion.  After  trial  upon  the  merits  un- 
der the  remaining  Issues  between  Marqnam 
and  wife  and  the  title  company,  the  court 
found,  among  other  findings  of  fact,  that  the 
title  company,  upon  the  execution  of  the  first 
agreement  with  the  Marquams,  entered  Into 
possession  of  the  trust  property,  and  has  since 
controlled  and  managed  It;  that  from  time  to 
time  and  frequently  during  the  supervision 
thereof, -and  as  late  as  January  13,  1809,  the 
title  company  rendered  them  statements  of 
account,  whereby  It  fuUy  disclosed  and  truly 
stated  the  matters  of  account  between  them 
arising  from  said  trust;  that  no  objections 
were  ever  Inade  thereto  prior  to  the  month 
of  July,  1899,  and  that  on  the  13th  day  of 
May,  19C0,  there  was  then  due  the  title  com- 
pany $28,667,  exclusive  of  attorney's  fees; 
that  the  title  company  has  been  prudent,  care- 
ful, and  diligent  In  renting  the  various  prop- 
erties, and  in  the  conduct  and  management  of 
said  trust,  and  has  been  guilty  of  none  of 
the  acts  of  negligence,  carelessness,  or  male- 
ficlence  specified  In  the  answer  of  defend- 
ants. By  the  final  decree  it  was  considered 
that  the  trust  agreement  had  been  fully  car- 
iled  out  and  completed;  that  It  was,  In  effect, 
a  mortgage,  and  constituted  the  company  a 
mortgagee  in  possessiou,  aud  a  foreclosure  de- 
creed; and  the  assets  to  arise  from  a  sale 
under  execution  were  marshaled  with  refer- 
ence to  the  relative  equities  .of  the  plaintiff 
and  the  several  parties  defendant.  Marquam 
and  wife  appeal. 

E.  B.  Watson  and  U.  S.  G.  Marqnam,  for 
appellants.  Wallace  McCamant,  for  respond- 
ent. 
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WOLVERTON,  J.  (after  stating  the  i 
facts).  We  will  consider  the  numerous  1 
questions  presented  as  they  appear  to  arise 
upon  the  record.  It  is  first  urged  that  the 
title  company  was  the  agent  of  the  mort- 
gagee under  the  trust  agreement  for  the  col- 
lection of  rents  and  profits  and  their  appli- 
cation to  the  payment  of  taxes  and  Interest, 
and  that,  such  agent  having  collected  suffi- 
cient of  the  rents  to  discharge  the  interest 
notes,  the  suit  was  prematurely  instituted. 
These  are  matters  of  fact,  and  were  die- 
posed  of  under  the  plea  tn  abatement,  and, 
as  the  evidence  has  not  been  brought  up, 
the  findings  of  the  trial  court  are  conclu- 
Bive. 

In  this  connection  there  was  another  ques- 
tion presented  relating  to  the  leasing  of  di- 
vers parcels  of  realty  to  continue  beyond 
the  maturity  of  the  mortgage,  whereby  It  Is 
claimed  that  the  lien  of  the  plaintiff  acquir- 
ed by  virtue  of  the  mortgage  has  been  waiv- 
ed and  forfeited,  or  at  leajst  postponed  un- 
til all  damages  arising  from  said  unauthor- 
ized leasing  are  made  good.  The  court 
found,  however,  that  the  title  company  had 
made  two  leases,  only,  extending  beyond 
the  maturity  of  said  mortgage,  neither  of 
which  WBS  at  the  Instance  of  the  mortgage 
company.  This  was  not  effective  to  post- 
pone or  forfeit  the  plaintiff's  mortgage  lien. 
PlalntifTs  action  in  relation  thereto,  as  so 
found,  cannot  be  construed  to  extend  be- 
yond the  bare  assent  of  a  mortgagee  to  the 
leasing,  it  was  not  an  affirmative  Impair- 
ment upon  its  part  of  the  value  of  the  mort- 
gaged property,  and  such  was  not  Its  pur- 
pose by  any  Inference  that  can  be  dtawn 
from  the  transaction. 

The  next  question  presented  by  appel- 
lants Is  that  the  loan  was  usurious.  This 
contention  Is  necessarily  based  upon  the 
hypothesis  that  the  title  company  was  the 
agent  of  the  lender  In  the  control  and  man- 
agement of  the  trust  property  and  the  col- 
lection of  the  rents,  issues,  and  profits,  for 
wlilch  sci'vlcea  It  charged  and  received  a 
commission  from  Marquam  and  wife.  -Such 
relation,  however,  was  found  -not  to  exist 
imder  the  plea  In  abatement;  but,  even  If  It 
did,  the  contract  is  not  shown  to  be  usuri- 
ous. The  statute  (Hill's  Ann.  Laws.  S  3o93) 
provides  that  all  contracts  made  or  entered 
Into  in  this  state  on  which  the  rate  of  in- 
terest is  8  per  cent,  or  under,  whereby  one 
party  shall  agree  to  pay  the  taxes  on  the 
debt,  credit,  or  mortgage,  shall  not  be  deem- 
ed or  taken  to  be  usurious;  and  the  argu- 
ment Is  that  any  contract  to  pay  anything 
beyond  the  rate  agreed  upon,  however 
small,  with  taxes,  although  such  rate  Is  un- 
der 8  per  cent,  is  usurious;  that  Is  to  say, 
as  applied  to  the  case  at  bar,  the  parties 
having  agreed  upon  7  per  cent,  with  taxes 
added,  any  further  charge  for  the  use  of  the 
money  In  addition  to  the  agreed  rate  would 
render  the  contract  Invalid,  whether  it  was 
made  thereby  to  exceed  6  per  cent  (w  not. 


This  Is  neither  the  spirit  nor  the  Intend- 
ment of  the  statute.  Parties  are  permitted 
to  contract  for  lut'^est  as  high  as  8  per 
cent.,  with  taxes  added;  and  If  all  rates,- 
charges,  or  other  comp^satlon  agreed  upon 
for  the  use  of  the  money  do  not  Exceed  the 
rate  aside  from  the  taxes  on  the  debt  or  ob- 
ligation, the  transaction  does  not  fall  wlthla 
the  Interdiction  of  the  law,  and  Is,  there-  . 
fore,  not  usurious.  Now,  It  Is  alleged  that 
the  mortgage  company  charged  commissions 
for  collecting  rents,  etc.,  during  a  period  of 
five  years,  amounting  to  ^,000,  and  claim 
brokerage  and  salary,  covering  the  same 
period,  of  $9,000,  aggregating  ¥12,000,  or 
$2,400  p«  annum.  At  8  per  cent,  the  Inter- 
est charge  would  be  $24,000  per  annum  on 
the  amount  of  the  loan,  but  the  rate  agreed 
upon  was  7  per  cent,  or  $21,000,  per  annum, 
thus  leaving  a  margin  of  $3,000,  which  ex- 
ceeds the  allied  additional  charges  and 
commissions;  so  that,  conceding  the  allega- 
tions of  Marquam  and  wife  to  be  true,— as  we 
must  where  the  pleadings  are  tested  by  de- 
murrer,—usui>y  has  not  been  established.' 

The  second  se^iarate  defense  proceeds  up- 
on the  Idea  that  the  plaintiff  has  forfeited 
Its  mortgage  lien,  and  Is  estoi^d  to  Insist 
upon  Its  foreclosure,  by  reason  of  having 
been  Instrumental  in  the  execution  of  the 
unauthorized  leases  of  parcels  of  realty.  It 
appears  by  the  answer  that  some  five  leases 
were  executed  extending  beyond  the  time 
designated  In  the  supplemental  trust  agree- 
ment, which  permitted  the  trustee  to  exe- 
cute them  for  one  year  beyond  the  maturity 
of  such  mortgage.  It  Is  not  shown,  howev- 
er, what  rents  were  stipulated  for,  or  In 
what  respect  they  were  Injurious  to  Mar- 
quam's  reversionary  estate,  and  the  state- 
ment that  the  leases  are  apparent  incum- 
brances and  clouds  upon  Marquam's  title  is 
a  mere  conclusion  of  law;  so  that  the  facte 
pleaded  are  wholly  insufficient  to  create  an 
estoppel,  much  less  to  require  a  forfeiture 
of  the  mortgage  company's  Hen. 

It  is  next  urged  that  by  the  mortgage  and 
deed  of  trust  Marquam  and  wife  transfw- 
red  substantially  all  their  property  to  the 
mortgage  and  title  companies,  which  oper- 
ated as  a  hindrance  and  fraud  upon  divers 
other  of  their  creditors,  and  was  so  Intend- 
ed by  the  parties  concerned,  and  that  the 
mortgage  Is  void  on  that  account  Giving 
to  the  allegations  of  the  answer  their  strong- 
est Interpretation  In  favor  of  the  pleader, 
the  transaction,  being  founded  upon  a  con- 
slderation,  was  voidable  only  at  the  instance 
of  the  creditors,  but  valid  as  between  the 
parties  to  the  contract  aud  enforceable  In 
equity.  Bradtfeldt  v.  Cooke,  27  Or.  194,  40 
Pac.  1.  50  Am.  St  Rep.  701.  The  plea  la 
therefore  unavailable  as  held  by  the  trial 
court 

The  last  defense  Int^posed  to  the  com-  ■ 
plaint  is  that  the  title  company,  as  plafn- 
dff'fl  agent  collected  the  rents  and  profits 
of  the  property  deeded  in  trust,  which  it 
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failed  and  neglected  to  apply  in  discharge  of 
the  Interest  notes,  and  converted  tlie  same 
to  Its  own  nse,  and  that  an  accouutlng  is 
necessary  to  a  determination  of  the  amount 
thus  collected.  If  it .  be  conceded  that  the 
answer  Is  technically  sufficient,  the  Issue 
was  tried  oat  between  Marqnam  and  wife 
and  the  title  company,  and  after  a  full  hear- 
ing It  was  found  that  the  company  had  con- 
ducted and  managed  said  trust  carefully 
and  honestly,  and  had  punctiliously  ac- 
counted for  all  sums  collected  and  received 
by  virtue  thereof.  This,  in  effect,  disposed 
of  all  the  matters  In  controversy  on  the  mer^ 
Its,  and  a  court  of  equity  would  not  he  war- 
ranted In  reversing  the  decree  of  the  trial 
coni't  upon  a  purely  -technical  objection, 
which  could  not  result  in  any  different  ad- 
judication In  the  end. 

It  Is  next  urged  that  the  title  company 
could  have  no  relief  by  cross  complaint,  be- 
cause the  trust  agreement  had  not  termi- 
nated, either  by  performance  or  by  rescis- 
sion, and  that  no  final  accounting  could  be 
had,  nor  a  lien  decreed  against  the  property 
in  favor  of  the  trustee,  until  one  or  the 
other  of  these  conditions  existed.  The  trust 
agreement,  as  shown  by  its  terms  and  con- 
ditions, was  entered  into  to  enable  the  title 
company  to  manage  the  property,  and  from 
the  rents  and  profits  arising  therefrom  to 
discharge  the  expenses  of  management  and 
Interest  charges  on  the  mortgage  so  far  as 
they  were  sufficient,  and.  If  there  was  a  sur- 
plus, to  apply  It  pro  rata  to  certain  speci- 
fied Indebtedness  of  Mnrquam  and  wife, 
and  after  tliese  to  apply  It  on  the  inrlnclpal 
sum  for  which  the  mortgage  was  given. 
The  life  of  the  trust  was  made  dependent 
upon  the  existence  of  the  mortgage,  and  the 
title  company  was  given  a  lien  for  advances 
made  in  pursuance  of  the  stipulations  con- 
tained in  the  trust  agreement,  so  that  a 
foreclosure  of  the  mortgage  would  neces- 
sarily put  an  end  to  the  trust  relations.  Re- 
gardless of  any  stipulations  of  the  parties, 
such  foreclosure  would  deprive  the  trustee 
of  tbe  subject  of  the  trust  to  operate  upon, 
and  the  agreement  would  henceforth  be- 
come Inoperative.  It  was,  therefore,  incum- 
bent upon  the  title  company,  when  made  a 
party,  to  answer,  setting  up  its  duties  and 
obligations  In  the  premises,  as  well  as  Its 
rights  and  Interest  in  the  property;  and 
having  a  Hen,  whether  it  comes  by  a  trust 
agreement,  technically  speaking,  or  an  In- 
strument more  prop^ly  denominated  a 
mortgage,  tt  has  as  good  a  right  to  have  It 
foreclosed  as  if  it  were  plaintiff  in  the  suit. 
Hill's  Ann.  Laws,  §  416.  The  agreement  is 
not  susceptible  of  the  construction  that  the 
title  company  undertook  to  advance  the 
money  necessary  to  meet  the  Interest  pay- 
ments upon  tbe  mortgage  loan  as  they  came 
due.  There  is  a  recital  in  tbe  agreement 
that  it  may  become  necessary  In  the  matter 
of  the  trust  for  the  title  company  to  advance 
BMHieyB  to  Morquam  and  wife,  but  we  look 
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In  vain  throughout  its  terms  and  conditions 
for  any  stipulation  to  advance  tbe  Interest 
on  the  loan  as  It  became  due,  or  to  pay  it 
otherwise  than  out  of  tbe  funds  collected 
and  realized  from  the  rents  and  profits. 
Other  advances  are  specifically  mentioned, 
and  the  agreement  by  the  most  liberal  con- 
struction, cannot  be  extended  so  as  to  In- 
clude Interest  payments.  So  the  title  com- 
pany was  not  remiss  in  failing  to  make  ad- 
vances of  Interest  to  prevent  the  mortgagee 
I  from  declaring  the  mortgage  due  before  the 
j  date  of  Its  maturity.  It  Is  no  answ^  to  the 
cross  complaint  of  the  title  company  to  say 
that  it  Is  now  engaged  in  the  performance 
of  Its  obligations  under  the  Instrument,  be^ 
cause  the  institution  of  the  suit  to  foreclose 
the  mortgage  necessarily  required  the  wind- 
ing up  of  tbe  trust  aCCairs,  and  hence  It  Is 
perfectly  legitimate  to  Insist  upon  an  ac- 
counting with  reference  thereto  at  the  pres- 
ent time.  This  disposes  also  of  the  second 
defense  to  the  cross  complaint.  In  this  con- 
nection It  is  contended  that  the  title  com- 
pany cannot  foreclose  as  to  the  lots  in 
block  120,  as  they  are  not  covered  by  plain- 
tiff's mortgage,  and  not  tbe  subject  of  its 
foreclosure  proceedings.  These  lots  were 
hypothecated,  however,  by  the  same  Instru- 
ment, to  secure  the  same  obligations  to  the 
title  company,  as  the  property  covered  by 
plaintiff's  mortgage,  and  is  as  much  subject 
to  a  foreclosure  at  the  suit  of  the  title  com- 
pany as  tbe  other  premises.  A  cross  com- 
plaint of  a  defendant  having  a  lien  is,  for 
all  purposes,  a  complaint  against  the  hold- 
er of  the  equity  of  redemption  (Ladd  v. 
Mason,  10  Or.  317),  and  may  also  extend  to 
all  property  covered  by  hts  lien,  and  thus 
he  may  have  full  relief  at  once,  and  not  be 
driven  to  a  foreclosure  by  piecemeal  (PbU- 
lips  V.  Anthony,  47  B.  G.  460,  26  S.  B.  294. 
and  Society  t.  Harrold,  127  Oal.  612,  60  Pac. 
165). 

The  matter  of  damages  appears,  as  we 
have  seen,  to  have  been  disposed,  of'  upon 
the  merits,  notwithstanding  certain  alleged 
Items  may  have  stricken  out  of  the 
motion,  and  conclndeB  further  controTersy 
as  to  them. 

These  consideratlonB  affirm  the  decree  of 
the  court  below,  and  it  la  so  wdered. 


(41  Or.  S91) 

UNITBT>  STATES  MORTOAGB  ft  TEUST 
CO.  V.  HASQTTAM  et  aL 

(Supreme  Court  of  Oregon.    June  3,  1902.) 

EXECUTION  SALE  —  NOTICK  —  PUBLICATION- 
NEWSPAPER  —  WHAT  CONanxUTES  —  SHBR. 
IFF'S  RETURN— SUFFICIENCY— APPEAL. 

1.  Ai)  objection  that  there  was  not  sufficient 
proof  of  the  publication  of  a  iiotice  of  sale  on 
exccntioTi  could  not  be  taken  for  the  first  time 
on  appeal  from  a  decree  confirming  the  sale, 
but  should  have  been  raised  in  the  trial  court. 

2.  A  paper  denomiuated  the  "Sunday  Wel- 
come," issued  on  Saturday  of  each  week  from 
1  to  4  o'clock  in  the  afternoon,  and  delivered 
to  subscribers  on  that  day,  was,  iiotwit^tand- 
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ill?  its  name,  oot  tt  Sunday  publication  in  n 
lef^nl  sense,  and  an  objection  to  the  publication 
in  it  of  the  notice  of  an  execution  sale  required 
by  Hill's  Ann.  Laws,  {  :fUl,  based  oa  such 
ground,  was  untenable. 

3.  A  weekly  paper  hnTing  a  circulation 
through  the  mails,  by  delivery,  and  by  news 
stands  of  from  1,000  to  1,100  copies,  aud  not 
confined  to  any  j^articular  class  or  sect  of  in- 
dividuals, sensutional  in  itn  tone,  containing 
the  sportinc  uews.  and  some  news  of  general 
interest,  many  advertisonieuts  of  n  busiucss 
nature,  and  which  had  been  made  tbe  medium 
for  legal  publications  for  nearly  two  years, 
was  a  newspaper  within  the  purview  of  Iliirs 
Ann.  I^ws,  §  291,  requiring  notice  of  execution 
enle  to  be  publii^lied  in  some  "newspflper";  and 
nn  objection  that  its  immoral  tone  inhibited  its 
dissfini nation  among  respectable  people  was 
nntenablo. 

4.  A  sheriff's  retnm  on  an  execution  reciting, 
"I  fuitber  certify  that  I  advertised  said  sale 
also  by  pcfsting  copies  of  the  said  notice  in 
thrm  public  places  in  tbe  county  of  M.  and 
stiitc  of  OiTgon,"  etc..  was  suHleieiit,  and  an 
ohjet-tiou  that  it  did  not  set  forth  facts  show- 
iiig  that  the  places  where  the  notices  were  post- 
ed were  public  places  was  untenable. 

Appeal  from  circuit  court,  Multnomab 
county;  Jobu  B.  Cieland,  Judge. 

Action  by  the  United  States  Mortgage  & 
Trust  Company  against  P.  A.  Marquain, 
Emma  Marquam,  and  others.  Decree  for 
plaintiff,  and  from  a  subseiiuent  decree  con- 
llroiinff  a  sale  of  real  property  on  execution 
defendants  P.  A.  and  Emma  Marquam  ap- 
peal. AlBrmed. 

E.  B.  Watson  and  U.  S.  G.  Marquam.  for 
nppellanta.  Wallace  UcCamant,  for  re- 
spondent. 

WOLVERTON,  J.  This  la  an  appeal 
from  a  decree  confirming  the  sale  of  real 
property  under  executiou.  The  first  objec- 
tloD  insisted  upon  Is  that  there  is  not  suffl- 
clent  proof  of  the  publication  of  the  notice 
of  sale,  there  being  no  affidavit  of  the  prlnt- 
ter  of  the  newspaper,  bis  foreman,  or  prin- 
cipal clerk  anuexed  to  tbe  sheriff's  return 
showing  the  publlcatloa  But  this  question 
was  not  raised  in  the  trial  court,  aud  hence 
no  error  Is  assignable  respecting  It.  It  Is 
not  a  question  like  want  of  jurisdiction,  or 
insufficiency  of  facts,  to  constitute  a  cause 
of  suit  that  may  be  raised  at  any  stage  of 
tbe  proceeding,  but  must  be  interposed  at 
the  proper  time  In  the  trial  court;  otherwise 
It  cannot  be  urged  In  this  court  for  the  first 
time.  Such  is  the  rule  in  actions  at  law 
(State  V.  Anderson,  10  Or.  448;  State  v. 
Abrams,  11  Or.  1S9,  8  Pac.  327),  and  there 
exists  no  good  or  bufflclent  reason  why  it 
should  not  prevail  in  equity. 

It  is  next  contended  that  tbe  Sunday 
Welcome  is  not  a  newspaper,  within  the 
purview  and  meaning  of  Hill's  Ann.  Laws, 
§  291,  because  It  is  a  Sunday  paper,  and  not 
of  general  circulation.  The  paper,  as  shown 
by  the  evidence,  is  issued  on  Saturday  of 
each  week,  from  1  to  4  o'clock  in  the  after- 
noon, boars  date  and  is  mailed  and  deliver- 
ed to  subscribers  on  that  day,  so  that,  what- 
ever may  be  Its   name,  it  U  clear  that  ita 


Issuance  and  circulation  takes  place  on  a 
secular  day,  and  not  on  Sunday.  16  Am. 
&  Eng.  Kuc.  Law  (tst  Ed.)  491;  Pratt  T. 
Tinkcom,  21  Mlna.  142.  The  Sunday  Wel- 
come Is  therefore  not  a  Sunday  publication 
In  a  legal  sense,  and  the  objection  to  It  on 
that  ground  is  not  well  taken.  The  statute 
requires  that  a  copy  of  the  notice  be  pub- 
lished In  a  newspaper  of  the  county,  and  It 
Is  assumed  that  it  should  be  of  general  clr^ 
culatfon.  The  circulation  of  the  Sunday 
Welcome  through  the  mails,  by  delivery, 
and  by  news  stands  is  from  1,000  to  1,100 
copies,  and  it  Is  not  confined  to  any  particu- 
lar class  or  sect  of  IndiTlduols.  It  Is  sen- 
eational  in  tone,  contains  the  sporting  and 
some  current  news  .of  general  interest,  many 
advertisements  of  a  business  nature,  and 
has  been  made  tbe  medium  for  legal  pul>- 
llcations  for  more  thau  two  years,  beyimd 
which  the  evidence  does  not  extend.  Sucta 
a  publication  would  seem  to  faU  wtthiu  tbe 
legal  acceptation  of  a  newspaper.  Mr.  Jus- 
tice Mitchell,  In  Hull  v.  King.  38  Mino.  349, 
350,  37  N.  W.  702,  in  attempting  to  give  a 
very  general  definition  of  a  newspaper,  says 
that  according  to  the  business  world,  and  in 
ordinary  understanding,  It  Is  "a  publication, 
usually  in  sheet  form,  Intended  for  general 
circulation,  and  published  regularly  at  short 
tutorvals,  containing  Intelligence  of  current 
events  and  news  of  general  interest"  A 
publication  may  be  devoted  to  the  dissem- 
ination of  knowledge  or  intelligence  of  a 
particular  kind,  or  to  the  advocacy  of  par- 
ticular views;  but  If  it  also  contains  Infor- 
mation of  current  events,  and  news  of  im- 
portance and  Interest  to  the  general  reading 
public,  It  Is  nevertheless  a  newspaper  wltb- 
In  the  meaning  of  the  term.  So  It  Is  that 
publications  devoted  mainly  to  the  promul- 
gation of  religious  news  and  doctrines  ot  a 
religious  sect,  or  essentially  to  the  dissemi- 
nation of  legal  learning  and  literature,  when 
devoting  a  portlou  of  its  columns  to  news 
matters  of  cuiTent  and  public  Interest,  have 
been  held  to  come  within  the  dMigaattmi. 
Hull  V.  King,  supra;  Kellogg  v.  Carrlco,  47 
Mo.  167;  Kerr  v.  Hitt,  75  111.  51:  Rallton 
V.  Lauder,  120  111.  219,  18  N.  E.  555;  Pent- 
zel  V.  Squire,  101  III.  346,  43  N.  E,  lOM,  62 
Am.  St.  Rep.  .173;  Lynch  v.  Judge  of  Pro- 
bate, 101  Mich.  171,  50  N.  W.  409;  Lynn  v. 
Allen,  145  Ind.  584,  44  N.  E,  046,  33  L.  B. 
A.  779,  57  Am.  St  Rep.  223.  Kerr  v.  Hitt 
Is  fairly  Illustrative  of  the  subject-matter, 
where  It  was  held  that  the  Chicago  Legal 
News,  published  once  a  week,  devoted  prin- 
cipally to  the  dissemination  of  legal  Intelli- 
gence, but  making  reference  to  passing 
events  and  containing  advertlHements,  brief 
notices  of  legislative  bodies,  and  personal 
and  political  items  of  Interest  to  the  general 
reading  as  well  as  the  legal  profession,  was 
a  newspaper  of  the  character  contemplated 
by  statute.  We  are  therefore  of  the  opinion 
that  tlie  Sunday  Welcome  falls  within  the 
category  of  a  newspaper.    It  was  further 
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nrged  that  the  Immoral  tone  of  tlie  paper 
iQbiblts  Its  dissemination  among  respecta- 
ble people;  but  Its  publication  is  not  pro- 
blbited  by  law,  nor  Is  It  denied  access  to 
the  malls,  so  that  Its  issuance  and  promul- 
gation Is  at  least  lan-ful;  and,  so  long  as  It 
publishes  current  news  Items  of  general 
public  Interest,  we  must  assume  that,  with 
the  circulation  It  has,  it  Is  read  more  or  lees 
by  the  general  public. 

The  return  of  the  sheriff  upon  the  execu- 
tion, as  It  pertains  to  the  posting  of  the  no- 
tice of  sale,  Is  as  follows:  "I  further  certi- 
fy that  I  advertised  said  sale  also  by  post- 
ing copies  of  the  said  notice  In  three  public 
places  in  the  county  of  Multnomah  and 
state  of  Oregon  for  four  weeks  Immediately 
prior  to  Bald  sale,  said  notices  so  posted  be- 
ing Ideuticai  in  form  with  the  notices  so 
published;"  and  it  is  objected  that  such 
proof  of  posting  is  insuttlclent.  in  that  it 
does  not  set  forth  facts  showing  that  the 
places  where  the  notice  was  posted  are  pub- 
lic places.  Like  returns  of  sales  under  exe- 
cution, however,  have  received  the  sanction 
of  this  court  (Bank  v.  Page,  7  Or.  454;  So- 
ciety T.  Kern,  38  Or.  232,  62  Pac.  788,  63 
Pac.  10Q2);  so  that  the  sufficiency  and  valldl- 
17  of  the  present  one  Is  established  by  prec- 
edent 

Affirmed. 


(41  Or.  2SI) 

BROWX  et  al.  t.  CASE, 

(Supreme  Coort  of  Oregoii.    June  8,  1002.) 

FRAUDULENT  CONVEYANCES  —  GRANTOR'S 
SOLVENCY  —  CONSIDERATION  —  ADEQUACY— 
BVIDBNCE  —  RELATIONSHIP  OF  fARTIBS  — 
BURDEN  OF  PROOF. 

1.  EvidcDce  hcJd  suOicient  to  show  that  a 
grautor  of  realty  was  solvent  at  the  time  be 
executed  a  conveyance  for  a  consideration  poa- 
aibly  somewhat  iuadeqnate. 

2.  A  debtor's  voluntary  conveyauce  may  be 
set  aside  at  the  suit  of  creditors  without  proof 
that  the  dobtor  believed  himself  insolvent  at 
the  date  of  the  conveyaDce,  if  his  solvency  at 
tlie  time  was  contingent  ou  the  stability  of  the 
market  in  the  business  in  whidi  be  was  enga- 
Red. 

3.  Where  a  conveyance  is  made  by  a  gran- 
tor who  is  indebted  at  the  time,  upon  a  vain- 
able  consideration  that  is  inadequate,  such  in- 
ade<inacy  does  not  render  the  conveyance  vol- 

uutary. 

4.  Evidence  heJd  snfficient  to  show  that  a 
transfer  of  realty  by  a  iiiirty  who  soon  after 
became  insolvent,  to  his  Ulster,  was  for  a  valu- 
able consideration. 

5.  In  a  creditors'  suit  to  set  aside  a  transfer 
of  realty  from  the  debtor  to  his  Bister,  the  re- 
lationship between  grantor  and  grantee  impos- 
ed upon  her  the  bnrden  of  showing  that  she 
paid  a  valuable  consideration,  nnd  took  with- 
out notice  of  any  intention  to  prejudice  cred- 
itors. 

6.  Where  realty  worth  $11,000  was  trans- 
ferred by  one  who  shortly  after  became  in- 
solvent to  his  sister,  for  an  exprrsscd  considera- 
tion of  $11,000,  consisting  of  $7,500,  which  waa 
in  fact  paid,  ami  an  agreement  to  care  for  the 
grantor  during  his  life,  the  Inadeqnacy  of  con* 
aideration  was  not  so  great  as  to  Bhock  tixe 
conscience  of  the  court,  and  render  the  deed 
void  as  to  creditors. 
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T.  The  fact  that  the  part  of  the  consideration 
consisting  of  the  promised  care  was  not  paid 
fit  the  time  of  tlie  transfer  would  not  avoid  the 
dei>d,  if  the  grantor  at  that  time  had  property 
sufhcient  to  pay  his  debts. 

Appeal  from  circuit  court,  Clatsop  county; 
Thomas  A.  McBrlde,  Judge. 

Suit  by  O.  8.  Brown  and  another  against 
Mary  Case.  From  a  decree  for  plaintiffs,  de- 
fendant appeals.  Reversed. 

This  Is  a  suit  to  set  aside  a  deed  of  real 
property  The  facts  are  that  on  December 
31,  1892,  I.  W.  Case,  tor  value,  executed  to 
Hiram  Brown  his  promissory  note  for  the 
sum  of  $14,302.60,  payable  in  two  years,  with 
Interest  at  7  per  cent  per  annum,  and  on 
March  28,  1803,  for  the  expressed  consider- 
ation of  .$11,000,  conveyed  to  his  sister,  the 
defendant  herein,  lots  7,  8,  and  0  in  block 
115,  Shlveley's  Astoria;  the  deed  thereto  be- 
ing recorded  May  20th  of  that  year.  Case, 
being  the  owner  of  a  bank  at  Astoria,  was 
compelled  to  suspend  business  July  29,  1893, 
by  reason  of  the  failure  of  bis  correspondent, 
the  Commercial  National  Bank  of  Portland; 
and,  a  suit  having  been  commenced  against 
him  to  recover  an  alleged  special  deposit,  a 
receiver  was  appointed,  but.  that  salt  having 
been  settled.  Case  secured  an'  extension  of 
time  from  his  creditors  that  enabled  him  to 
open  his  bank  December  23,  1883,  and  re- 
sume business,  which  he  continued  until  Au- 
gust 1,  1891,  when  he  executed  to  D.  K.  War- 
ten  a  deed  of  general  assignment  His  said 
note  remaining  unpaid.  Brown  commenced 
an  action  thereon  in  the  circuit  court  for 
Clatsop  county,  and  caused  the  lots  so  con- 
veyed to  the  defendant  to  be  attached.  Case 
died  testate  February  3,  1895;  and  Duncan 
Stuart  was  appointed  and  duly  qualified  as 
executor  of  his  will,  and,  being  made  a  par- 
ty defendant  in  said  action,  judgment  was 
rendered  In  Brown's  favor  February  21,  1895, 
for  $17,754.50,  and  said  lots  ordered  sold. 
Tbe  assignee,  having  converted  Case's  assets 
Into  money,  was  enabled  to  pay  ou  said  judg- 
ment only  the  sum  of  $0,548.58.  Brown  died 
testate  March  9,  1898,  and  the  plaintiff,  G.  S. 
Brown,  having  duly  qualified  as  executor  of 
his  will,  instituted  this  suit  July  29,  1899; 
but  said  estate  having  been  fully  settled,  and 
the  executor  discharged,  the  court  May  25, 
1899,  upon  a  petition  showing  that  plaintiff 
was  a  son,  and  Annie  Wilkinson  a  daughter, 
of  Hiram  Brown,  deceased,  and  his  residuary 
legatees,  substituted  them  as  parties  plain- 
tiff, whereupon  they  filed  an  amended  com- 
plaint, alleging.  In  substance,  the  facts  as 
hereinbefore  stated,  and  that  Case,  without 
an)-  consideration  therefor,  and  with  intent  to 
defraud  his  creditors,  executed  bis  said  deed 
to  the  defendant  The  answer  denies  the 
material  allegations  of  the  complaint,  and 
avers  that  about  August  1,  1^,  Case  was 
indebted  to  the  defendant  for  money  had  and 
received  to  her  use  which  upon  an  accounting 
amounted  to  $5,000,  including  interest,  and 
he,  being  In  poor  health  and  subject  to  epi- 
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lepay,  wlilcb  at  limes  rendered  him  unable  | 
to  care  for  blmself,  agreed  wltb  her  that  In 
consideration  of  said  debt,  and  of  her  prom- 
ise to  live  with  and  care  for  him  as  long  as 
be  lived,  he  would  convey  said  lots  to  her, 
and  that,  relying  thereon,  she  faithfully  kept  | 
her  part  of  the  agreement  until  be  died.  ■ 
which  service  was  reasonably  worth  the  I 
sum  of  ¥2,500,  and  that  she  accepted  the  i 
deed  to  said  lots  wlthont  notice  of  any  Inten- 
tion on  his  part  to  binder,  delay,  or  defraud 
his  creditors.  For  a  farther  defense  it  la 
alleged  that,  at  the  time  said  deed  was  exe- 
cuted. Case  was  solvent,  and  owned  and  pos- 
sessed pn^erty  In  OregQn.  subject  to  eii^ecn- 
tlon,  sufficient  to  discharge  all  his  liabilities 
without  resorting  to  the  lots  In  question,  the 
value  of  which  at  that  time  did  not  exceed 
99.000.  The  reply  having  pat  la  Issue  the  al- 
legations of  new  matter  In  the  answer,  the 
cause  vras  referred  to  Charles  B.  Bonyoa, 
wbo  took  the  testimony,  from  which  the 
court  found,  Inter  alia,  that  Case  was  Insol- 
vent wtaea  he  executed  the  deed  to  the  de- 
fendant; that  she  gave  no  constderation 
therefor,  and  accepted  the  conveyance  of  the 
premises  pursuant  to  a  secret  understanding 
that  she  would  bold  the  titie  thereto  for  his 
use  and  benefit,  and  to  prevent  his  creditors 
from  attaching  and  levying  executions  there- 
4)n;  and.  having  rendered  a  decree  as  prayed 
for  In  tbe  complaint,  the  defendant  appeals. 

John  H.  Smith,  for  appellant   O.  W.  Ful- 
ton, for  respondents, 

MOORE,  J.  (after  stating  the  facts).  It  Is 
contended  by  defendant's  counsel  that  Case 
was  solvent  when  he  executed  the  deed  to 
the  defendant,  and  that  the  court  erred  in 
setting  it  aside.  The  testimony  discloses  that 
1.  W.  Case  for  about  10  years  prior  to  July 
29,  1B98,  had  been  the  sole  proprietor  of  a 
bank  in  the  city  of  Astoria,  and.  by  the  care- 
ful management  of  bis  business,  had  won 
the  confidence  of  his  patrons,  and  was  ranked 
high  in  financial  circles.  About  1889.  how- 
ever, the  value  of  real  property  In  and  sur- 
rounding that  city  began  to  advance  In  conse- 
quence of  a  general  belief  that  a  railroad 
would  soon  be  built  thereto,  thus  affording 
better  facilities  for  transporting  to  an  Bast- 
em  market  the  lumber  manufactured  and 
the  vast  quantities  of  salmon  annually  can- 
ned there,  and  for  bringing  wheat,  flour, 
wool,  hops,  and  other  inland  products  to  the 
city,  to  be  carried  in  ships  from  Its  wharves 
to  foreign  ports.  This  appreciation  of  land 
caused  speculation  therein,  and  induced  Case 
to  Join  others  In  purchasing  tracts  which 
they  caused  to  be  surveyed  and  platted  for 
the  purpose  of  selling  the  lots  and  blocks 
laid  out  thereon  when  their  hopes  of  railway 
communication  and  tbe  advantages  resulting 
therefrom  would  be  fully  realized,  thus  ren- 
dering their  investments  profitable.  Hiram 
Brown  In  1889,  being  the  owner  of  GO  acres 
of  unimproved  land,  situated  about  a  mile 
south  of  the  business  center  of  the  city,  and 


having  about  3.000  feet  of  wato'  front;  sold 
and  conveyed  tbe  same  to  I.  W.  Case,  J.  H. 
D.  (;my,  and  two  others  for  tiie  sum  of  $60.- 
000,  each  taking  an  eqoal  Interest  thwelu,  and 
the  land  so  purchased  was  ];datted  as  "Case's 
AstOTia."  Gray  not  having  paid  his  part  of 
tbe  purchase  price,  Case,  tax  his  accommoda- 
tion, gave  Brown  bis  promlss(H7  note,  aa 
hereinbefore  stated,  taking  Gray's  note,  Jan- 
uary 2,  1893,  for  the  sum  of  «12,942.64.  se- 
cured tqr  a  mortgage  of  bis  interat  to  Case's 
AstOTia  and  other  property.  A  transcript  of 
Case's  ledger,  offered  In  evidence,  shows  that 
his  assets,  March  28.  1893,  were  valued  by 
falm  at  ^.377.07,  and  his  UaUlltles  stated 
to<be  9308,131.35.  leaving  an  eness  of  asseta 
of  938,245.72;  but  the  note  to  Brown  for  914,- 
392.69  was  not  tndaded  in  his  liabilities,  nor 
was  any  credit  given  for  Gray's  mortgage 
note  of  912.M2.64.  It  is  quite  probable,  how- 
ever, that  the  omission  to  eata  these  Items 
was  dm  to  the  b^ef  that  one  would  offset 
the  otha:;  but,  however  that  may  be.  It  ap- 
pears from  the  testimony  that  tbe  excess  of 
asseto  should  be  redaced  by  the  difference 
between  the  two  notes,  or  to  the  extent  of 
91,460.05.  A  part  Of  Case's  assets,  as  dis- 
closed by  his  ledger,  consisted  of  certato  loto 
and  improvemente  thereon  at  Astoria,  and 
known  as  the  "Occldeat  Facklag  Company's 
Cannery."  and  certaia  oth»  lots  and  blocks 
In  Case's  Astoria,  and  (me-fourth  of  the  wa- 
ter frontage  thereto,  valued  as  an  entirety 
by  him  at  934,492.17.  The  testimony  shows 
that  the  c&nuery  was  sold  for  915,000.  and.  If 
It  be  assumed  that  the  value  placed  thereon 
by  Case  was  realized,  the  remaining  lots  and 
blocks  must  have  been  appraised  at  919,492.- 
17.  This  assumption  may  well  be  doubted, 
however,  for  In  the  Inventory  annexed  to 
the  assignment  his  interest  In  Case's  Astoria 
Is  valued  at  913,720.59.  The  assignee,  being 
desirous  of  securing  for  the  creditors  the 
beat  possible  prices  for  the  property  commit- 
ted to  his  charge,  delayed  the  sales  thereof 
until  a  railroad  was  constructed  to  Astoria 
from  Goble.  connecting  with  the  Northern 
Pacific  Railway  from  Tacoma  to  Portiand, 
hoping  thereby  to  be  able  to  realize  a  suffl- 
cient  sum  to  discharge  the  Uabilltles  of  the- 
estate;  but  upon  the  sale  of  such  Interest  In 
the  lots  and  blocks  In  Case's  Astoria  he  real- 
ized only  the  sum  of  91,227.95,  thus  falling 
to  secure  the  appraised  value  of  the  entire 
property  by  918,294.22,  and  entailing  a  dimi- 
nution of  the  "excess  of  assets,"  as  disclosed 
by  said  Inventory,  of  912.492.64.  Gray'a 
mortgage  to  Case  having  been  foreclosed,  a 
few  of  the  lots  In  Case's  Astoria  were  sold 
under  the  decree  S^terober  6,  1895,  for  the 
sum  of  9485;  but  the  assignee,  not  receiving 
such  offers  for  the  remaining  real  property 
as  he  considered  it  worth,  bid  it  In  for  the 
estate  at  the  sum  of  910,300,  and  thereafter 
he  and  Gray  and  his  wife  conveyed  the  prop- 
erty so  purchased  by  him  to  J.  E.  Hlggins  la 
trust,  the  contract  in  pursuance  of  which  the 
deed  was  executed  containing  tbe  following 
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recital:  "Wbereas,  all  parties  bereto  bellere 
Hiat,  If  the  eatd  premises  so  parcbased 
the  first  party  at  sncb  sale  can  be  sold  at 
private  sale  from  time  to  time  in  s^urate 
parcels  or  otherwise,  a  sum  saffldent  to  pay 
the  entire  amoant  of  said  Judgm^t  and  de- 
cree, less  the  amount  paid  thereon  by-  the 
sum  bid  at  suctt  sale  by  parties  other  than 
the  first  party,  can  be  realized."  The  prop- 
erty conveyed  to  Hlgglns  was  sold  at  public 
aoctlon  August  80.  1897,  for  the  sum  of  12,- 
802.75,  thus  falling  to  secure  the  sum  speci- 
fied in  the  decree  of  fweclosure  by  |9,6IH^. 
The  assignee  at  the  same  time  and  in  the 
same  manner  also  sold  the  lots  In  Case's 
Astoria  conveyed  to  him  by  the  assignor,  and 
the  greatest  sum  secured  for  a  lot  thertin, 
^ther  under  the  decree  of  foredosore  or 
from  Case,  was  $17.60.  while  the  lowest  was 
9S.50.  Case  owned  three  buildings  at  Asto- 
ria, erected  on  the  land  of  others,  tor  the 
use  of  which  he  paid  a  mcoithly  rent.  These 
buildings,  appraised  by  him  at  flO.OOO,  were 
sold  by  the  assignee  for  the  sum  of  ¥1,SOO, 
thus  reducing  the  "excess  of  assets"  to  the 
extent  of  ^200.  The  .assignee,  having  fore- 
closed several  mortgages  upon  real  property 
other  than  Gray's,  failed  to  reallae  from  the 
sale  thereof  the  face  value  of  the  mmtgage 
notes  by  f7.488.78.  He  lost  upon  bills  receiv- 
able the  som  of  916.836.16;  upon  stocks,  ¥12,- 
4M6.61;  upon  an  account  for  coal,  $610.03; 
and  upon  bank  furniture,  $3,880.33;  thus 
falling  to  realize  the  values  placed  by  Case 
on  his  property,  as  appears  by  his  ledger  ac- 
count of  Martib  28.  1893,  by  the  sum  of  $78,- 
483.01,  so  that.  Instead  of  having  an  "excess 
of  assets"  of  $38,245.72,  there  was  a  deflctra- 
cy,  after  the  forced  sale  of  hli  property,  of 
940,237.2I>. 

It  Is  maintained  by  defendant's  counsel 
that,  notwithstanding  this  deficiency  after 
such  sale,  Case  was  not  Insolvent  March  28. 
1398,  and  that,  if  the  assignee  ^ad  been  more 
expeditious  in  disposing  of  the  assets  of  the 
estate,  he  could  have  realized  therefrom  a 
sufficient  sum  with  which  to  pay  all  its  llabU- 
Itles.  The  testimony  shows  that  the  building 
of  a  rallri  ad  from  Astoria  to  PcHlland  by  way 
of  the  Nehalem  valley  was  commenced  in 
1892,  and  several  miles  of  roadbed  graded, 
hot  in  the  fall  of  that  year,  the  person  hav- 
ing the  contract  for  its  construction  havli^ 
failed,  the  prosecuUon  of  the  work  was  soon 
thoe^fter  discontinued.  It  does  not  appear, 
bowever,  that  anch  anspenslon  resulted  in  the 
Immediate  dlmlnitflon  of  land  values  at  As- 
toria, far  the  ownen  of  real  property  In  that 
dty.  believing  tint  the  wwk  already  'done  on 
the  line  ot  the  selected  route  would  be  snffl- 
dent  to  Induce  other  persons  Interested  in 
railway  construction  to  complete  the  propos- 
ed road,  demanded  the  same  prices  tta  their 
lote  and  blocks  In  the  suburbs  as  bad  been 
yaked  therefor  during  the  ezdtement  Incident 
to  the  commeDcemrat  of  the  work.  The  as- 
fllgnee  nndonbtedly  ratortalned  such  an  opin- 
ion, aa  la  evidenced  by  the  recital  in  the  con- 


!  tract  In  pursuance  of  which  the  real  pn^erty 
I  mortgaged  by  Gray  to  Case  was  conv^ed  in 
I  trust  to  Hlgglns.  The  testimony  tends  to 
I  show  that  the  lote  In  Case's  Astoria  were 
;  worth  $75  each  March  28, 1898;  that  the  wa- 
1  ter  front  of  that  addition  to  the  city  was 
;  worth  $4  a  foot*  and  that,  If  Case's  Interest 
■  in  the  premises  could  have  been  scAA  at  that 
i  time,  a  sum  could  have  been  realised  th«e- 
I  for  equal  te  his  appraisement  thoeof.  C.  R. 
;  Thomson,  def«Mlant's  witness,  hi  speaking  of 
;  the  sum  that  Case  could  have  realised  if  he 
;  had  sold  his  property  immediately  after  clos- 
I  Ing  his  tmnk,  says:  "He  could  have  got  three 
I  tftaes  as  much,  at  least,  If  be  had  got  out  and 
I  advertised  it  a  short  time,— a  week  or  ten 
I  days.  I  am  satisfied  he  could  have  got  at 
I  least  three  times  aa  much  as  he  did  get  for 
I  it"  George  Hill,  another  witness  tor  the  de- 
!  fondant,  In  speakli^  of  the  sale  of  this  prop- 
!  erty.  In  connection  with  the  assets  of  Case's 
I  estate,  rays:  "Bven  at  the  time  he  failed,  if 
j  It  had  been  disposed  of  at  the  figures  at  that 
i  time  he  could  have  paid  out  easy  enough," 
i  The  testimony  also  shows  that  the  proceeds  of 
I  Gray's  interest  in  Case's  AstMia  and  other 
I  property  mortgaged  to  Case  would  more  than 
j  have  pfild  the  mortgage  debt,  if  the  lots  could 
I  have  been  sold  at  that  time. 
I  Frank  Fatten,  the  cashl«  of  the  Astoria 
I  Savings  Bank,  as  plalntitTs  witness,  referring 
I  to  the  receiver's  report  filed  September  18, 
i  1893,  in  answer  to  a  queetl<m  concemii^ 
Case's  financial  condition  at  the  time,  sa^: 
"He  certainly  was  Insolvent  when  this  state- 
ment was.  made."  S.  S.  Gordon,  the  cashier 
of  the  First  NatlMial  Bank  of  Astoria,  In  re- 
sponse to  a  similar  Inquiry,  expresses  opinion 
I  that  Case's  liabilities  exceeded  his  assets  at 
;  that  time  by  $21,000.  C.  R.  Hlgglns,  the  cash- 
'■  ler  of  the  Astoria  National  Bank,  in  answer 
i  to  an  Inquiry  relating  to  Case's  financial  con- 
'  dltlon  In  March,  1893,  says:  "In  my  Judg- 

<  ment,  the  assets  don't  seem  to  be  ample  to 
i  cover  the  liabilities,  as  there  was  so  little 
I  change  between  that  time  and  the  time  of  the 
i  assignment— the  way  the  largest  amonnts 
'  were  listed.  If  I  may  be  allowed  to  express 
I  my  reason  for  that  opinion,  it  is  probably 

<  biased  a  little  by  the  knowledge  of  the  way 
!  things  went  afterwards,  which  I  consider 
!  was  handled  as  properly  as  it  could  be  by 
\  anybody.  It  was  nursed  along  by  the  aa- 
1  signee;  The  property  was  bid  In  by  the  as- 
I  algnee  himself,  to  save  It  from  being  sacrl- 
i  ficed,  and  was  held  as  long  aa  It  could  be  on 
I  account  of  the  credlt(^s .  pressing  for  their 
.  money;  and,  as  the  thing  came  out  for  that 

reason  I  should  Judge  the  property  was  Ust- 
I  ed  too  high."  Jfitm  Bryce,  defendant's  wlt- 
'  ness,  who  had  been  a  bookkeeper  In  Case's 
bank,  In  answer  to  the  question,  "Do  you 
know  what  his  financial  ccmdltlon  was  In 
March,  1893,  as  to  his  being  solvit?"  re- 
plies, "I  should  say  that  he  was  perfectly  sol- 
vent in  "OS."  Duncan  Stuart  who  had  been 
In  Case's  employ  as  a  clerk,  In  reply  to  the 
Inquiry,  "Will  you  etate  whether  w  not  Mr. 
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Case  was  solTent  on  the  28th  day  of  March, 
1893?"  says,  "Yes,  sir;  I  considered  bim  so." 
These  wltn^ea  are  corroborated  by  the  tes- 
timony of  0.  R.  Thomson,  who  says,  concern- 
ing Case's  financial  condition,  "I  will  state  In 
my  opinion  he  was  solvent  at  that  time." 
George  Hill,  a  real  estate  agent,  In  anawer  to 
the  question  (referring  to  Case),  "Was  be  gen- 
erally considered  to  be  solvent  at  the  time  of 
the  assignment?"  replies.  "Yes,  afr."  A.  L. 
Boss,  defendant's  son,  who  had  been  employ- 
ed by  Oase  In  bis  bank,  was  asked  the  fol- 
lowing question:  "Do  you  know  whether  be 
was  solvent  at  the  time  he  closed  his  doors  7' 
to  which  he  replies,  "I  think  most  assuredly 
he  was."  The  opinion  of  Patton  and  Stoddard 
in  respect  to  Case's  insolvency  la  limited  to 
September  18,  1883,  but  it  will  be  remember- 
ed that  bis  deed  was  executed  March  28th 
of  that  year.  Hlgglns,  howew,  says  there 
was  but  little  change  In  the  conditions  be- 
tween the  time  the  deed  was  executed  and 
when  the  assignment  was  made.  This  witness 
admits,  with  much  candor,  that  his  opinion 
may  be  warped  by  the  knowledge  of  the  sub- 
sequent dlspcMdtlon  cf  the  property.  The  wit- 
nesses who  expressed  a  dlfr««nt  oplniw  con- 
cerning Case's  peconlary  condition ,  conflne- 
their  judgment  to  the  day  on  which  the  deed 
was  executed.  After  a  careful  consideration 
of  the  entire  record,  we  thinl^  we  are  war- 
ranted in  saying  that  the  testimony  of  Bryce, 
Stuart,  Thorns,  n,  Uill.  and  Boss,  whose  opin- 
ions and  the  reasons  therefor  are  limited  to 
the  date  ot  the  deed  In  question,  outweigh 
that  of  Patton,  Gordon,  and  Hlgglns,  whose 
opinions  refer  to  a  biter  date. 

At  the  time  Case  executed  the  deed  to 
the  defendant  he  had  In  his  bank  vaults, 
in  cnsh^  the  sum  of  #18,800.73,  and  city  and 
county  warrants  and  school  bonds,  immedi- 
ately eonv^lble  Into  cash,  of  the  value  of 
910,827.^;  and  we  think  the  testimony 
clearty  shows  that  he  did  not  then  antici- 
pate dosing  the  doors  of  his  bank,  which 
ivas  thereafter  made  necessaiy  by  the  fail- 
ure of  his  correspondent,  the  Commercial 
National  Bank  of  Portland.  If  Case's  deed 
were  voluntary,  however,  It  would  not  he 
necesBsr7,  In  a  suit  by  bis  creditors  to  set 
it  aside,  that  he  should  have  believed  him- 
self insolvent  at  the  time  of  the  grant;  it 
being  sufBcient  If  his  B<rivency  was  contin- 
gent upon  the  stability  of  the  market  In 
the  business  in  which  he  was  engaged.  Car- 
penter V.  Hoe,  10  N.  Y.  227;  Potter  v.  Mc- 
Dowell, 31  Mo.  (12;  Richardson  v.  Bhmlus, 
14  Blch.  Law,  OB;  Weeks  v.  HIU  (Me.)  33 
Atl.  7TS:  Kehr  v.  Smith,  20  Wall.  81.  22 
L.  Ed.  313.  In  Bose  v.  Dunklee  (Cola  App.) 
56  Pac.  342,  Mr.  Justice  Blssell,  in  announ- 
Hng  the  rule  for  determining  the  financial 
condition  of  a  grantor  who  has  conveyed 
his  property  to  another  without  receiving 
a  valuable  consideration  therefor,  says: 
"Whenever  the  amount  of  the  property  w 
closely  approximates  the  amount  ot  the  lia- 
bilities that  the  convej-ance  would  have  a 


direct  taidency  to  impair  the  rights  of  cred- 
itors If  they  should  attempt  to  force  col- 
lection by  Judicial  process,  the  debtor  is 
adjudged  Insolvent  The  better  way  to  as- 
certain the  real  -woHh  of  the  property  Is  to 
look  at  the  results,  rathor  than  at  the  evi- 
dence of  witnesses  concerning  value.  If  In 
tlie  end.  as  the  result  of. the  situation.  It 
turns  out  that  the  debtor  Is  insolvent  and 
owes  more  than  he  Is  able  to  pay,  this  Is 
taken  as  sufficient  evidence  of  his  Insol- 
vency, as  to  existing  creditors,  to  permit 
them  to  attack  a  voluntary  conv^ance.  The 
property  which  must  remain  to  the  debtor 
after  such  transfer  must  bo,  as  some  of  the 
cases  put  it,  clearly  and  amply  suffldent  to 
satisfy  his  debts;  and  It  ta  «iough  In  such 
a  case  to  show  that  the  grantor  was  em- 
barrassed and  In  .doubtful  circumstances, 
and  his  solvency  may  be  Judged  by  what 
happens."  But  where  a  conv^ance  la  made 
by  a  grantor  who  Is  Indebted  at  the  time, 
upon  a  valuable  conalderatlon  that  In- 
adequate, such  Inadequacy  Is  evidence, 
though  not  conclusive,  of  fraud,  but  does 
not  render  the  conveyance -a  voluntary  one. 
Washband  v.  Washband,  27  Conn.  424;  Math- 
ews V.  Relnhardt.  14»  111.  635,  37  N.  B.  86. 

A  careful  examination  of  tbe  testimony 
Irads  us  to  believe,  as  will  herelnaftw  ap- 
pear, that  defendant  paid  a  valuable  con- 
sideration for  the  propol?,  and  secured  a 
deed  therefor  without  notice  of  any  Intui- 
tion upon  Case's  part  to  hinder,  delay,  or 
defraud  his  creilltors;  but,  Inasmuch  as  the 
consideration  may  have  beea  somewhat  In- 
adequate, we  have  deemed  It  proper  to  con- 
sider the  question  of  Case's  financial  con- 
dition, and  think,  if  the  lots  lu  Case's  As- 
toria could  have  been  sold  In  the  ordinary 
course  of  business  (Bank  v.  Cook,  95  XJ.  8. 
342,  24  L.  Ed.  412),  and  wltbln  a  reasonaUe 
time  after  March  28,  1893,  a  sum  equal  to 
his  uppralsement  of  that  property  could  have 
been  secured,  and  that  he  bad  sufBcient  as- 
sets, which,  if  owverted  into  money  in  tbe 
manner  Indicated,  would  have  paid  all  his 
debts. 

This  brings  na  to  the  question  of  consider- 
ation alleged  to  have  been  paid  for  tbe 
premises.  The  def«idant,  as  plaintiff's  wit- 
ness, testified  that  ber  faUier,  who  formerly 
lived  at  Blchmond,  Ind.,  being  dissatisfied 
with  ber  choice  of  a  husband,  gave  ber  no 
dowry,  while  he  materially  aided  his  otlier 
children  when  they  left  home;  that  about 
nine  years  after  bw  marriage  she  moved  to 
Iowa,  .and  never  again  saw  her  father, 
though  she  had  heard  that  be  moved  to 
Missouri,  and  had  also  been  Informed  that 
her  brother.  I.  W.  Case,  came  out  West, 
but  she  did  not  know  where  he  settled,  and 
liad  not  seen  him  for  26  yeai-s,  until  1881, 
when  she  met  him  at  Des  Moines,  Iowa, 
and  was  then  Informed  by  bIm  that  her 
father  died  at  Richmond.  Ind.,  in  1867.  and 
that  he  Und  conveyed  to  him  a  farm  in 
Missouri,  with  instructions  to  sell  It,  and 
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from  Hie  proceeds  thereof  to  pay  ber  the 
sum  of  $2,000;  that,  though  she  was  then 
Id  very  moderate  circumstances,  she  did  not 
■  desire  the  bounty  thus  provided,  for,  If  she 
then  received  the  money,  hex  husband  would 
Rcinander  It;  that,  having  secured  a  divorce 
and  resumed  her  maiden  name,  her  stms 
^ve  her  |500,  with  which  she  purchased 
their  father's  interest  in  her  home  In  Iowa, 
and  after  keying  boarders  In  that  state  nn- 
itl  she  had  accumulated  a  few  hundred  dol- 
lars, and  placed  the  same  In  a  bonk,  she 
rame  In  ISSO  with  her  son  A.  L.  Boas  to 
,  Vancouver,  Wash.;  that  she  went  to  As- 
'  toria  Id  July  of  that  year  to  visit  hev  broth- 
er, where  sbe  remained  about  10  days,  and 
on  preparing  to  return  to  Vancouvw  he  pro- 
posed that,  if  she  would  remain  wltb  and 
care  for  him  while  he  lived,  he,  In  consider- 
ation of  such  services,  and  of  the  money 
so  rec^ved  from  her  father  to  bw  use, 
which,  with  the  Interest,  thai  amounted  to 
about  $3,000,  would  convey  to  her  the  lots 
In  question  aa  soon  as  he  could  secure  a 
divorce  from  his  wife,  who  had  desorted 
htm,  and  who  held  the  legal  tltie  thereto, 
and  she,  after  dellberathig  upon  snch  offer, 
accepted  It;  that  In  December.  1800.  her 
brother  was  divorced,  and  having,  by  ez- 
chan^n^  other  land,  secured  the  title  to  the 
lots  In  question,  he.  at  her  request,  con- 
vened the  premises  to  her  on  March  28, 1803; 
and  that  she  had  faithfully  cared  for  and 
nursed  him  until  he  died.  At  the  time  de- 
fendant appeared  as  plaintlffi's  witness,  Jnue 
30,  1880,  she  was  unable  to  state  where  tbe 
land  was  situated  which  her  father  convey- 
ed to  ber  brother;  hut  thereafter,  her  son 
hftTlng  found  among  Case's  papers  a  letter 
from  ha  father,  the  land  was  located  In 
Andrew  county,  Mo.,  and  certified  copies  of 
the  deed  executed  by  her  father  November 
1.  i860,  to  L  W.  Case,  conv^ng  132  acres, 
and  reciting  a  consideration  of  ^,500,  and 
of  a  deed  from  the  latter,  executed  Febru- 
ary 25,  1867,  to  another*  brother,  for  tbe 
expressed  consideration  of  $3,750,  convey- 
ing the  same  pronlses,  and  of  the  Tax  Book 
of  said  county  for  "iSOS  and  1866,  were  pro* 
cured  and  offered  In  evidence,  showing  that 
Xathanlri  Case,  defendant's  father,  was  as- 
sessed with  the  land  described  In  said  deeds 
for  those  years.  The  defendant's  son  testi- 
fied Oat  In  August,  1880,  at  Astoria,  Dr., 
he  heard  his  uncle  I.  W.  Case  tdl  his  moth- 
er that  be  had  received  to  hw  use  tbe  sum 
of  $2,000  from  his  father.  The  defoidact's 
testimony  te  not  contradicted  In  any  manner, 
except  that  she  siiys  she  never  told  ber  sons 
that  her  brother  owed  her  $2,000,  saying: 
"I  never  told  them  anything  about  It  I 
didn't  know  anything  about  blm,  no  more 
than  I  did  a  perfect  stranger."  Her  son 
testified  tbat  In  1883  he  first  beard  tbat  his 
nncla  owed  his  mother  $2,000,  and  In  an- 
swer to  the  question,  "Who  tcdd  yon  at  tbat 
time?*  be  answered,  "My  mother.  She  was 
visiting  me  in  Nebraska  in  the  fall  of  '83, 


and  told  me  of  the  visit  of  hec  brother  In 
Des  Moines,  lo^a.  In  '81,  when  be  first  told 
her  he  would  pay  her  this  sum."  The  de* 
fendant  was  72  years  old  when  she  appear- 
ed as  a  wltneaa,  antU  while  this  coutradle- 
tlon  In  her  testimony  te  not  very  material, 
we  tiilnk  It  quite  probable  that,  in  saying 
she  had  not  told  her  sona  of  the  money 
which  her  brother  owed  her.  she  meant  to 
be  understood  that  she  did  not  Inform  them 
thereof  in  1881,  when  sho  met  her  brother 
at  Des  Moines,  Iowa.  Her  testimony  Is  con- 
sistent, reasonable,  and  probable.  Her  fa* 
ther.  belug  displeased  wltb  her  husband, 
never  made  any  donation  to  her  until  a 
short  time  before  bis  death,  when  be  sought 
to  make  some  r^ratlon  for  his  neglect, 
and  to  place  her  on  an  equality  with  bis 
other  children,  by  providing  a  fund  for  ber 
benefit  It  was  not  then  known  where  she 
was  living,  and  not  until  14  years  there* 
After  did  her  brotho:  learn  her  residence. 
At  that  time  she  was  living  with  ber  bus- 
band,  who  would  have  squandered  the  mon- 
ey bad  she  received  it;  but,  bcvlng  been 
divorced,  she  come  to  the  Pacific  Coast,  and, 
in  pursuance  of  tbe  agreement  with  her 
brother,  kept  house  and  cared  for  him.  We 
believe  she  testifies  truthfully,  and  tbat  up- 
on an  accounting  with  her  brother  there 
was  found  to  be  due  her.  In  principal  and 
Interest,  the  sum  of  $5,000.  The  relation- 
ship existing  between  Case  and  the  defend- 
ant imposes  upon  her  the  burden  of  show- 
ing that  she  paid  a  valuable  and  adequate 
consideration  for  the  property,  and  secured 
the  conveyance  thereof  without  knowledge 
or  notice  of  any  Intention  on  his  part  to 
hinder,  delay,  or  defraud  his  creditors.  Jol- 
ly V.  Kyle,  27  Or.  95.  39  Pac  999;  Flynn 
V.  Balsley,  35  Or,  208.  57  Pac.  908,  45  L. 
R.  A.  645,  76  Am.  St  Rep.  495;  Menden- 
ball  V.  Elwert,  36  Or.  375,  52  Pac.  22.  68 
Pac.  805:  Wright  v.  Craig  (Or.)  66  Pac.  807. 
We  think  sbe  has  complied  with  this  re- 
quirement, and  established  the  fact  tbat  sbe 
paid  the  sum  of  $5,000  on  account  of  the 
purchase  of  tbe  property.  She  cared 'for  ber 
brother  nearly  four  years  before  she  secured 
the  deed  from  him,  which  she  testified  was 
executed  at  her  request  She  says  that  his 
malady  required  almost  constant  attention, 
and  that  her  services  were  reasonably  worth 
tbe  sum  of  $2.50a  Tbe  defendant's  testi- 
mony in  this  respect  not  being  contradicted 
In  any  manner,  we  conclude  tbat  sbe  paid 
$7,500  for  the  property.  Tbe  consideration 
expressed  In  tbe  deed  is  $11,000,  and  tbe 
defendant  In  speaking  of  the  valne  of  the 
property,  said,  "I  think  It  was  worth  about 
$11,000."  It  wlU  be  remembered  that  her 
agreement  was  to  care  for  her  brother  while 
be  lived,  and  hence  a  part  of  the  consider- 
ation had  not  been  po^ormed  when  tbe  dee<l 
was  executed;  but,  If  Case  had  sufficient 
property  to  pay  bis  debts  at  that  time,  the 
deed  would  not  be  void.  Hapgood  v.  Fisher, 
56  Am,  Dec.  66S.  We  believe  that  Case  was 
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BolT«at  at  the  time  he  made  the  deed,  and, 
the  defendant  having  paid  a  valuable  con- 
sideration therefor,  the  inadequacy  Is  not 
so  great  as  to  shock  the  conscience  of  a 
court  of  equity,  or  to  render  the  deed  hi- 
valid  because  a  part  hf  the  consideration 
consisted  in  future  care.  The  deed  was  not 
recorded  for  two  months  after  It  was  exe- 
cuted, but  the  delay  is  explained  by  the 
fact  that  the  derendant's  son,  to  whom  It 
was  IntniBted,  went  to  the  World's  Fair, 
and  forgot  to  have  It  recorded,  and  there- 
after Case,  at  her  request,  filed  It  for  rec- 
ord, two  months  before  his  bank  suspended.  I 
Case  lived  with  his  sister  after  the  deed 
was  executed,  but  this  ought  not  to  defeat 
the  conveyance;  otherwise  a  debtor  could 
not  prefw  his  wife,  when  she  Is  his  cred- 
itor, by  conveying  to  her  his  home,  unleaB  ; 
he  contemplated  des^ng  her. 

Frank  Patton,  who  was  surety  on  Case's 
bond  as  treasurer  of  the  water  commission 
of  Astoria,  having  seen  a  notice  in  the 
newspaper  that  Case  bad  executed  the  deed 
in  question,  Inquired  of  him  what  he  meant 
by  conveying  away  his  property,  and  was 
Informed  tbat  he  had  sold  it  for  fit,000 
cash,  and  put  the  money  Into  his  biulness. 
This  statement  was  not  made  In  the  de- 
fendant's presence,  and  hence  she  is  not 
bound  thereby.  Besides,  Case  may  have 
considered  tbat  he  was  Indebted  to  his  sis- 
tee  in  that  sum. 

Having  reached  tlie  conclusion  that  Case 
was  solvent  at  tlie  time  he  executed  the 
deed  to  the  defendant,  and  that  she  paid  a 
valuable  consideration  therefor,  it  follows 
that  the  decree  Is  reversed,  and  the  com- 
plaint dismissed. 

(41  Or.  407) 

REYNOLDS  r.  SCRIBER  et  ol. 

(Snpreme  Court  of  Oregon.    Jane  3,  1002.) 

STATUTE  OF  FRAUDS— SALE  OF  PERBONALTT— 
PART  PBRPORMANCE—EVIDKNCB— FRAUDU- 
LENT INTENTION  NOT  A  SUBSTITUTE  FOB 
PART  PBRFORHANCS. 

1.  Plaintiff  was  president  and  business  maa- 
'  ager  of  a  corporatiou,  and  the  owner  of  a 
large  amoimt  of  stock,  including  several  shares 
of  treasury  stock.  Defendaot  agreed  to  par- 
chase  plaiDtifTe  entire  holding,  plaintiff  agree* 
Ing  to  surrender  the  treasury  stock  for  caucel- 
lation  on  repayment  to  him  by  the  corporatloo 
nf  the  amount  paid  therefor.  Piaintflra  cer- 
tificates of  Btoeb,  sad  two  notes  against  plain- 
tiff, which  defendant  had  agreed  to  take  up 
and  deliver  to  piaiutiff  as  part  of  the  consid- 
tfntion.  and  which  had  actually  been  purchased 
by  defendant,  were  turned  over  to  an  attorney 
to  enable  him  to  reduce  the  contract  to  writing, 
but  not  for  the  purpose  of  having  either  uotes 
or  stock  delivered  to  plaintiff  or  defendant. 
Plaintiff  resigned  as  officer  of  the  corporntion, 
and  testified  that  such  action  was  in  reliauce 
on  defendant's  promise  to  complete  the  con- 
tract, and  that  his  aciiuicscence  m  a  resolution 
cauceling  his  treasury  stock  was  for  the  same 
reason,  while  defendant's  evidence  was  to  the 
effect  that  plaintiff's  resignation  was  because 
of  dissatisfaction  with  his  conduct  of  the  busi- 
ncRs,  and  that  the  treasury  stock  was  canceled 
because  illegally  issued.    Beld,  that  the  dehv- 


eiy  of  the  stock  and  notes  for  the  ^ui^ose  for 
which  they  were  delivered,  and  plamtiff'a  res- 
ignation, aud  acquiescence  iu  the  cancellation 
of  the  stock,  under  the  couflicting  evideace,  as  , 
to  the  cause  thereof,  did  not  constitute  a  part 
performance  of  the  contract,  removing  it  firom 
the  operation  of  the  statute  of  frauds,  and  «i- 
titling  plaintiff  to  spenfic  performance. 

2.  "The  mere  fact  tbat  defendant's  motives 
may  hare  been  fraudulent,  or  that  his  action 
inflicted  a  wrong  on  plaiutifl,  was  not  ground 
for  the  interposition  of  equi^,  in  the  absence 
of  part  performance. 

Appeal  from  circuit  coiirt,  Union  county; 
Robert  Eakhi,  Jn^. 
I    Suit  by  J.  B.  Reynolds  against  J.  W.  Bcrlb- 
ex  and  others.  Fnmi  a  decree  for  defendants, 
plaintiff  appeals.  Affirmed. 

This  Is  a  suit  to  enforce  the  specific  per- 
formance of  a  contract  for  the  purchase  of 
;  personal  proper^.  On  March  10,  1800,  the 
parties  hereto  were  stockholders  in  the  Unlm 
County  Alliance  Flouring  Mill  Company,  a 
corporatkm  with  a  capital  stock  of  (25,000,  di- 
vided Into  2,500  shares,  of  the  par  value  of 
$10  each.  The  plaintiff  owned  1,218  shares 
acquired  by  subscription,  and  claimed  to  own 
70  shares  of  treasury  stock,  and  was  presi- 
dent and  business  manager  of  the  corpora- 
tion, at  a  salary  of  inoO  a  month.  The  de- 
fendant was  the  owner  of  80  shares  in  his 
own  right,  and  had  rantracted  tax  Uie  pur- 
chase of  735  additloDal  sharea.  On  the  day- 
named,  the  plalntiir  entored  Into  negotia- 
tions with  defendant  for  the  sale  of  the  1,218 
shores,  and  the  surrender  for  cancellation  of 
the  treasury  stock,  which  finally  resulted  In 
an  offer  by  the  plaintiff  to  sell  the  1.218  shares 
for  5G.S50,  and  the  acceptance  thereof  by  the 
defendant;  the  plaintiff  agreeing  to  surrender 
the  70  stwrea  for  cancellatlou  upon  the  re- 
paymrat  to  him  by  the  company  of  $400,  the 
amount  claimed  to  have  been  jnld  therefor. 
In  payment  for  the  shares  so  contracted  tor, 
the  defendant  was  to  take  up  and  deliver  to 
the  plaintiff  two  notea  executed  by  him  and 
held  by  one  M<£lnnl8,  amounting  In  the  ag- 
gr^ate  to  $2,730.26.  and  to  pay  the  remainder 
in  Installmenta.  After  acme  furtha  negotia- 
tlons,  the  parties  went  to  the  vtBee  (tf  Hr. 
Slater,  an  attorney  at  La  Grande,  for  the  pur- 
pose of  having  the  contract  reduced  to  writ* 
ing,  and,  although  one  was  iweparaH,  it  was 
never  executed.  To  mable  Slater  to  prepare 
the  necessary  papoa,  the  certificates  of  stock 
held  by  the  plaintiff,  and  also  the  McKlnnls 
notes,  whldi  In  the  meantime  had  been  pur- 
chased by  and  assigned  to.  the  defendant, 
were  ddlvered  to  hhn.  About  the  same  time 
the  plaintiff  and  defendant  called  at  tiie  La 
Grande  National  Bank,  to  which  the  mill  com- 
pany was  Indebted  in  the  sum  of  abdiit  $13,- 
000,  and,  as  the  evidence  tends  to  show,  upon 
the  representation  of  the  defendant  that  he 
had  pnrchased  the  plalntltTs  stock  hi  the  com- 
I  pany  the  bank  permitted  him  to  take  np  tb« 
Indebtecbiess  held  by  It  a^^lnst  the  corpora- 
tion. Thereafter,  and  up  to  the  20th,  ther« 
seem  to  have  been  some  negotlatlonB  between 
the  parties  looking  to  the  consummation  of 
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tiie  contnc^  but  wtthoat  mSl  On.  tbe  20th, 
at  a  meeting  of  fha  board  of  dtrectors  of  the 
miD  oompany,  <tf  which  the  defendant  vas  not 
a  member,  bowers,  a  resolution  was  adopted 
dbecttaig  the  payment  to  the  plahitlfl  of  the 
amount  alleged  by  him  to  ban  been  advan- 
ced In  payment  of  the  treesnry  stock,  and  for 
the  cancelation  thereof.  The  plaintut  at  the 
same  time  rested  aa  president  and  manage, 
on  an  aBsumuce,  as  he  claims,  from  tbe  de- 
fendant, that  he  would  consnnnnate  the  con- 
tract and  purchase  the  stock,  which  he  sab- 
seqnently  refused  to  do.  The  next  day  the 
plaintiff  executed,  In  fonot  a  proper  assign- 
ment of  Ibe  certificates  of  stock  to  the  de- 
fendant, whlcb  he  tendwed  to  htm,  and,  npon 
bis  refusal  to  accept  tbem;  this  suit  was 
Inwngbt  to  enforce  a  spedflc  performance  of 
tbe  contract. 

T.  H.  Crawford,  for  appellant  J.  D.  Slatw, 
for  reapondoifas. 

BEAN.  O.  J.  (after  stating  tbe  facta). 
Tbwe  Is  some  controversy  In  the  testimony, 
and  It  Is  somewhat  donbtfnl  whether  tbe 
contract  is  so  clearly  and  unmistakably  prov- 
en as  to  enable  a  court  of  eqnl^  to  enfopce 
Its  spedflc  perfnrmantie;  bat  waiving  Oat 
point;  we  are  of  the  opinion  that  It  Is  void 
ondor  tbe  statute  of  frauds,  and  cannot  be 
enforced  for  that  reason.  Tbe  contract  rests 
entirely  In  parol,  but  it  is  sought  to  take 
it  out  of  the  statute  on  the  ground  of  part 
performance.  It  Is,  a  famlbar  role  that 
vbere  a  parol  agreement  has  been  so  far 
executed  by  one  party,  with  the  assent  and 
acquiescence  of  tbe'  other,  that  It  would 
amount  to  a  fraud  to  allow  the  latter  to 
f*epndtate  It  and  sheltw  himself  under  the 
provisions  of  the  statute,  a  court  of  equity 
will  interfere  and  defeat  or  prevent  tbe 
fraud  by  compiling  Ite  spedflc  perform- 
ance. 2  Story,  Kq.  Jar.  (IStii  Ed.)  |  768; 
Browne,  St  Frauds,  |  448b.  To  oonstitnte 
a  part  performance,  however,  wltbbi  the 
meaolzig  of  tbls  rule,  the  acte  relied  upon 
for  tbat  purpose  must  have  retotince  to  tbe 
OMitract;  and  clearly  appear  to  have  benk 
done  s(ddy  with  a  view  to  ito  performance. 
Acts  merely  prdlmlnazy  or  ancillary  to  tbe 
agreement  such  as  delivering  an  abstract 
of  titles  giving  directions  for  a  conveyanee, 
the  iveparation  of  tlw  agreement,  making 
valuations,  and  otber  like  acta,  are  not  snffi- 
dent.  2  Story,  Bq.  Jnr.  OSth  Sd.)  I  702; 
Wat.  Spec.  Ferf.  |  262.  Whatever  was  done 
must  have  been  done  ander  tbe  contract, 
and  In  part  performance  of  Its  tarns,  and 
should  tend  to  show  not  only  tiiat  there 
had  beai  an  agreement,  but  throw  some  light 
npra  Ito  nature,  so  tbat  neither  the  fact  of 
the  omtract  nor  Its  execution  rests  solely 
upon  parol  evidence.  Now,  there  Is  no  evl< 
deuce  In  tbls  case  of  such  a  part  perform- 
ance of  the  contract  sought  to  be  enforced 
as  win  teke  It  oat  of  the  statute.  It  is 
ni^^  that  tbe  delivery  of  tbe  certificates  of 
stock  and  tbe  McKInsls  notes  to  Blater  was 
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sufficient  for  tbat  purpose.  But  the  evi- 
dence clearly  shows  tbat  they  were  handed- 
to  him  for  the  purpose  of  enabling  him  to 
draw  up  the  necessary  contracts  and  papers, 
and  were  not  intended  In  any  way  as  In  ex- 
ecution or  performance  of  Its  terms.  The 
cerUflcates  of  stock  were  not  delivered  to 
or  accepted  by  the  defendant,  nor  did  he  at 
any  time  assert  any  right  thereto.  The 
plalntUT  himself  testifies  that  be  did  not  In- 
tend that  tbe  stodE  should  be  delivered  to 
tbe  dtf  endant  until  the  HcKlnnls  notes  were 
delivered  to  blm,  and  the  balance  due  on 
the  purchase  price  of  the  stock  secured,  eo 
that  there  Is  no  room,  under  tbe  testimony, 
for  the  contention  that  tbe  ddlvery  of  the 
certificates  of  stock  and  tbe  McKInnls  notes 
to  Slater  was  In  part  performance  of  tbe  con- 
tract It  Is  also  contended  tbat  the  resolu- 
tion of  the  directors  of  the  mill  company  can- 
celing the  treasury  stock,  and  tbe  reslgnatltm 
of  the  plaintiff  as  preddent  and  manager  of 
tbe  corporation,  are  a  suffident  performance 
of  the  agreement  to  take  It  out  of  tbe  stat- 
ute; but  the  evidence  does  not  show  tbat 
such  action  In  either  case  was  taken  solely 
In  pursuance  of  the  terms  of  tbe  contracfr 
or  with  tbe  actoal  or  constructive  assrat 
of  the  defendant  as  part  performance  there- 
of. There  Is  a  sharp  controversy  In  the  tes- 
timony as  to  why  the  resignation  took  place, 
and  bow  the  resolution  came  to  be  adopted. 
The  plaintiff  says  tbat  be  resigned  because 
of  a  promise  made  at  tbe  time  by  tbe  de- 
fendant to  complete  tbe  contract  and  that 
the  resolution  canceling  the  treasury  stock 
was  acquiesced  In  by  bim  for  the  same  rea- 
son. The  defendant,  however,  has  an  entire- 
ly different  version  of  the  transaction.  IBDs 
testimony  Is  to  the  effect  that  ndther  the 
resignation  nor-rerolution  had  auytbing  what- 
ever to  do  wltb  the  contract  between  the 
plaintiff  and  bimself,  but  the  resignation 
was  brought  about  by  the  dlssatlsfacticm  of 
tbe  board  of  directors  with  tbe  plaintiff's 
management  of  the  business,  and  tbe  treas- 
ury stock  was  canceled  l>ecause  It  bad  been 
Ulec^lly  and  unlawfully  Issued.  It  Is  appar- 
ent, therefore,  tbat  the  resignation  of  the  de- 
fendant and  tbe  cancellation  of  the  treasury 
stof^  are  not  suffident,  under  the  testimony, 
to  autiiorlze  a  court  of  equity  to  enforce  a 
void  contract  for  tbe  purchase  by  defend- 
ant of  plaintiff's  stock  In  the  corporation.  It 
Is  tme  that  the  statute  referred  to  was  en- 
acted for  the  purpose  of  preventing  fraud, 
and  therefore  cannot  be  made  available  In 
aid  of  fraud;  but  a  parol  agreement  for  the 
sale  of 'personal  property  at  a  price  not  less 
than  ¥50  Is  as  void  in  equlQ'  as  at  law,  un- 
less the  buyer  accept  and  recdve  some  part 
of  such  property,  or  pay  at  tbe  time  some 
part  of  the  purchase  money.  Hill's  Ann, 
Laws  Or.  {  785,  subd.  5.  It  Is  only  when 
there  has  been  such  a  part  performance  of 
a  contract  void  under  the  statute  as  would 
enable  tbe  defendant  to  pn^Ktrate  a  fraud 
upon  tbe  plaintiff  unless  It  Is  spedfically  en- 
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forced  that  a  court  of  equity  will  enforce  its 
performance.  The  mere  fact  that  one  party 
iHiusea  to  perform  the  terms  of  bis  contract, 
however  frauduleut  mny  be  his  motives,  or 
however  great  a  wrong  It  may  inflict  upou 
the  other,  is  no  ground  in  Itself  for'  the  in- 
terposition of  a  court  of  equity.  This  prin- 
ciple disposes  of  the  argument  based  on  the 
net  of  the  defendant  in  acquiring  an  assign- 
ment of  the  Indebtedness  to  the  La  Grande 
National  Banli  from  the  mill  company,  and 
also  of  the  motion  to  vacate  the  decree  and 
for  leave  to  file  a  Bupplcmental  bill. 

We  are  of  the  opinion,  therefore,  that  tm- 
der  the  law  and  the  facts  in  this  case  the 
decree  of  the  court  below  sbonld  be  affirmed, 
aud  It  is  so  ordered. 


(41  Or.  49) 

STATE  7.  HOWARD. 
(Supreme  Coart  of  Or^n.   June  8,  IdOSt.) 

LARCBNT  — HORSE  THEFT  —  ALTERATION  OF 
BRAND— INSTRUCTIONS— APPBAL— 
HARMLESS  ERROR. 

1.  Where  a  defendant  is  charged  with  a  vio- 
lation of  Hill's  Ann.  Laws,  §  1766,  providing 
a  punisiinient  for  larceny  by  stealing  a  horse, 
and  not  for  a  violation  of  section  1709,  mak- 
ing il  criminal  for  any  person  to  alter  the 
brand  of  a  horse  with  intent  to  convert  the 
same,  nod  there  Is  evidence  that  defendant 
chaufred  the  brand  on  the  horse  alleged  to  have 
been  Htolcn,  it  is  error  to  refuse  to  instruct 
that,  if  postK^ssion  of  the  animal  was  taken 
with  no  intention  of  stealiug  it,  the  subsequent 
alteration  of  the  brond  is  immaterial;  since 
the  statutes  charge  different  offenses,  and  the 
jury  may  be  misled  in  finding  the  defendant 
guilty  under  the  latter  statute  if  such  instruc- 
tinn  Is  not  given. 

2.  The  refusal  to  give  such  instruction  was 
nut  eured  by  giving  an  instruction  that,  if  the 
horse  was  taken  in  good  faith,  with  the  iu- 
tentiou  of  returning  it  to  its  owner,  a  subse- 
quently conceived  intention  to  wrongfully  con- 
vert it  would  not  constitute  larceoy. 

Appeal  from  circuit  court.  Baker  county; 
Bobert  Bakin,  Judge. 

Manny  Howard  was  convicted  of  larceny, 
and  he  appeals.  Reversed 

The  defendant  was  convicted  of  the  crime 
of  larceny  by  stealing  a  mare,  the  pi'operty 
of  R.  R.  Palmer  and  H.  E.  Denbam.  The 
facts  are  substantially  as  follows:  In  the 
aprlDg  of  11X)1  the  defendant  and  one  Mel- 
drum,  jointly  indicted  with  him,  were  rid- 
ing the  range  in  Baker  county,  gathering  up 
horses.  About  the  1st  of  April  Palmer  told 
them  be  bad  an  I.  G.  mare,  out,  and  asked 
them  If  tbey  found  her  to  take  her  up,  and 
hold  her  for  him.  A  few  days  later  they 
found  the  animal,  and  drove  her,  with  other 
horses,  to  what  la  known  as  the  "Deal  Cor- 
ral," where,  the  next  moralug,  defendant, 
Howard,  changed  her  braud  from  I.  C.  to 
H.  O.,  by  what  la  known  as  the  "picking 
process."  She  was  then  driven  with  the  band 
to  Meldrum's  premises,  12  or  15  miles  dis- 
tant. About  this  time  Palmer  heard  that  the 
defendant  had  his  animal,  and  telephoned 
Howard,  Inquirhig  about  the  matter.  Howard 


said,  yes,  they  had  the  mare,  aud  asked  what 
he 'Should  do  with  her,  when  Palmer  told  him 
to  leave  her  In  his  field  when  he  came  down 
tlie  following  Thursday.  Shortly  thereafter 
Palmer  learned  that  all  the  horses  except  his 
had  been  driven  to  Ontario  for  shipment.  He 
went  out  to  the  Meldrum  place,  and  got  the 
mare,  not  thinking,  as  be  testifies,  that  any- 
thing was  wrong,  until  he  noticed  the  braud 
had  been  changed.  Upon  the  trial  the  de- 
fendant requested  the  court  to  Instruct  the 
jury,  among  other  things,  that  if  Howard  and 
Meldrum,  acting  together,  or  either  of  them, 
took  possession  of  and  held  the  mare  allied 
to  have  been  stolen  under  an  agreement,  with 
the  owner,  and  with  no  Intention  at  the  time 
of  the  taking  of  stealing  her,  it  would  make 
no  difference  whether  the  brand  was  changed 
or  not,  and  that.  If  they  should  ao  find,  tbey 
should  disregard  any  and  all  evidence  as  to 
the  change  of  the  brand.  The  court  refus- 
ed to  give  the  Instruction  as  requested,  but 
did  charge  the  jury  generally  that  a  felonious 
Intent  must  accompany  the  taking  to  consti- 
tute larceny;  that,  if  the  defendant  took  the 
mare  from  the  range  under  the  direction  or 
by  -the  agreement  or  consent  of  the  owner,  In 
good  faith,  with  the  Intent  only  to  return  her 
to  the  owner,  then  a  subsequently  conceived 
Intention  to  wrongfully  convert  her  to  his  own 
use  would  not  constitute  the  crime  charged; 
that,  although  the  defendant  may  have  been 
requested  by  the  owners  of  the  animal  to 
take  possession  of  ha:,  he  would,  neverthe- 
less, be  guilty  of  larceny,  if,  at  the  time  of  the 
taking,  he  had  a  felonious  Intent  to  appro- 
priate her  to  hia  own  use. 

George  J.  Bentley  and  C.  A.  Johns,  for  ap- 
pellant. Samud  White,  Dlst  Atty.,  and  John 
McCourt,  for  the  State. 

BEAN.  C.  J.  (after  stating  the  facts).  Section 
17GS,  Hill's  Ann.  Laws  Or.,  under  which  the 
defendant  was  tried  and  convicted,  providee 
that,  "If  any  person  shall  commit  the  crime 
of  larceny  by  stealing  any  horse,  gelding, 
mare,"  etc.,  "such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in 
the  peultaitiary  not  less  than  one  nor  more 
than  ten  years,"  etc.  The  evidence  of  the 
changing  of  the  brand  after  the  mare  was 
taken  up  from  tbe  range  and  while  in  the 
Deal  corral  was  one  of  the  most  important 
items  against  Howard.  Indeed,  without  this 
testimony.  It  is  doubtful  whether  a  convic- 
tion could  have  been  had.  Now,  by  section 
1739,  Id.,  it  is  made  a  crime  for  any  person 
to  willfully  and  knowingly  alter  or  deface 
any  artificial  brand  on  any  horse,  mare,  etc., 
with  the  intent  thereby  to  convert  the  same 
to  his  own  use.  The  crime  thus  defined  is 
entirely  different  from  the  crime  of  wblch  de- 
fendant was  accused  and  convicted.  The 
proof,  however,  was  such  as  tended  to  show 
the  commission  of  either  offense.  It  was, 
tb^efore,  very  Important  to  the  defendant 
that  the  coar^  in  Its  InstrnctlonB,  should  point 
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out  to  the  Jvry  the  distlaetlon  between  the 
tn-o  crimes,  and  should  clearly  state  the  rules 
by  which  they  were  to  be  guided  In  arrlTlng 
at  the  verdict,  so  that  he  might  not  be  con- 
victed of  one  crime  on  proof  of  the  commis- 
sion of  another.  To  secure  a  cniTlctlon  un- 
der the  informaticoi  npon  which  the  defend- 
ant was  tried,  it  was  necessary  for  the  state 
to  prove  that  the  animal  In  question  was 
taken  with  a  felonious  Intent  at  the  time  (tf 
the  taking.  If  there  was  no  hitoitUm  of  steai- 
In;  her  at  that  tlm^  such  an  Intention  sub- 
sequently formed  would  not  be  sufltelent 
Proof  of  the  change  or  alteration  at  the 
brand  was,  of  course,  material  and  Important 
as  tending  to  show  the  purpose  and  bitoit 
with  which  the  defendant  took  possession  of 
the  animal,  but  would  not  be  sufficient  to  con- 
vict, unless  the  Jury  believed  that  the  orig- 
inal taking  was  with  a  felonious  intent  Lar- 
ceny by  stealing  an  animal  and  larcoiy  by  al- 
terhig  the  brand  thereon  are,  under  the  stat- 
ute, separate  and  distinct  offenses,  and  proof 
of  one  will  not  necessarily  sustain  a  convic- 
tion of  the  othtf.  Apprechitlng  \ho  danger  of 
the  Jury  becoming  confused  on  this  point, 
and  desiring  to  avoid  a  conviction  for  altering 
a  brand  under  an  InfOTmation  cliarging  lar- 
ceny by  stealing  the  animal,  the  defendant 
requested  an  instruction  that,  if  possession  of 
tlie  animal  was  taken  with  no  intentitm  at 
the  time  of  stealing  her,  it  would  be  imma- 
terial whether  the  defendant  eubsequently 
changed  the  brand,  or  not  In  our  opinion, 
this  instruction  ought  to  have  been  given.  It 
was  an  Important  point  In  the  case,  and  was 
not  covered  by  the  general  charge.  There  is 
nothing  whatever  said  In  the  Instruction,  as 
given,  about  the  effect  of  altering  the  brand; 
nor  were  the  Jury  advteed  in  any  way  that 
the  mere  altering  of  the  brand  with  the  in- 
tmt  to  convert  tiie  animal  to  the  defoMlanf s 
own  use  would  not  be  sufflcloit  to  convict 
liim  of  the  crime  charged  in  the  informatloD. 
If,  as  a  matter  of  fact,  he  took  her  from  the 
range  in  good  faith,  and  with  an  honest  In- 
tent to  return  her  to  the  owner.  Tlie  Instruc- 
tion that  If  the  defoidant  took  the  aitlmal  In 
good  faith,  and  with  the  Intent  only  to  return 
her  to  the  owner,  a  subsequently  conceived  in- 
tuition to  wrongfully  convert  her  to  his  own 
use  would  not  constitute  larceny,  was  sound, 
as  to  the  general  rule  of  law.  but  it  was  not 
snfiiciently  definite  for  the  guidance  of  jurors 
not  skilled  In  the  application  of  abstract  prin- 
cipira  to  concrete  facts.  It  Is  a  fundamental 
principle  of  the  common  law  that  a  d^endant 
cannot  be  tried  for  one  crime  and  convicted 
of  another.  As  the  proof  in  this  case  tended 
to  show  tither  the  crime  of  larceny  by  steal- 
ing, for  which  the  defendant  was  being  tried, 
or  the  crime  of  larceny  by  altering  the  brand, 
another  separate  and  distinct  crime,  It  was 
Important  that  the  Jury  be  dearly  and  dis- 
tinctly instructed  as  to  the  rule  which  should 
govern  them  In  arriving  at  their  verdict 
Boyd  V.  State,  24  Tex.  App.  570,  6  S.  W.  853. 
S  Am.  St  Rep.  wm;  WiUlams  v.  State,  40 


FU.  480,  25  South.  143,  74  Am.  6t  Bep.  154. 
It  is  manifest  that  otherwise  the  defendant 
might  have  been  convicted  of  oae  crime  un- 
der an  Information  charging  him  with  anoth- 
a.  In  the  absence  of  the  Instruction  request- 
ed, or  of  one  sobatantlally  the  same,  the  Jury 
migbt  and  could  have  found  that  the  original 
taking  was  by  the  consent  of  ^e  owner,  and 
for  tbe  purpose  of  holding  the  animal  for 
blm,  but  yet  that  the  defendant  was  guilty 
of  a  crime,  for  which  he  should  be  punished. 
In  thereafter  changhig  the  brand. 

In  our  opinion,  the  Judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


(41  Or.  412) 

CARROLL  V.  NODINR 

(Supreme  Court  o£  Oregon.    June  3,  1902.) 

NOTES-^INDORSEKBNT  WITHOUT  RBCOURSB— 
IMPLIED  WARRANTY  OF  QBNCINENBSS  — 
WAIVER  —  ADMISSIBILITY  OF  PAROL  EVI- 
DENCE—ACTION AGAINST  MAKER— NOTICE 
TO  INDORSBR— SUFFICIENCY. 

1.  While  an  unqualified  indorsement  of  ne- 
gotinbie  paper  is  a  writteu  contract  excluding 
parol  evidence  to  vary  its  terms,  an  indorse- 
ment without  recourse  Is  not  a  contract,  but 
merely  operates  to  transfer  the  title;  and 
hence  parol  evidence  is  admissible  to  show 
that,  at  the  time  of  the  trnusfer  of  a  note  by 
indorsement  without  recourse,  the  buyer  agreed 
to  take  tiie  papei-  at  his  o^vn  risk,  absointeiy 
relicviuf;  the  iiidorser  even  from  the  implied 
warranty  of  genuineness  attending  such  a 
transfer. 

2.  The  parol  agreement  could  not  be  super- 
seded by  a  contract  implied  from  the  delivery 
of  the  paper  and  the  indorsement  without  re- 
course, since  these  gave  rise  to  uo  contract. 

'3.  The  purchaser  of  a  note  sued  the  makers 
who  defended  on  the  ground  tuat  an  indorse- 
ment of  payment  appearing  on  the  note  was 
not  genuine,  and  that  without  this  payment 
the  note  was  barred  by  limitation.  The  seller 
of  the  note,  who  had  indorsed  withont  re- 
course, agreed  at  the  time  of  the  sale  to  ap- 
pear as  a  wituess  for  the  purchaser  in  case 
he  sued  on  the  note,  and  did  so  appenr,  though 
notified  of  the  pendency  of  the  suit  only  a 
few  hours  before  taking  the  witness  stand. 
She  was  not  asked  to  assume  or  assist  in  the 
defense.  Held,  that  the  notice  was  neverthe- 
less suQlcient  to  make  the  Judgm^t  In  the 
suit  binding  on  her. 

Appeal  from  circuit  court  Untoa  countv; 
Robert  Eakln,  Judge. 

Action  by  W.  T.  Carroll  against  Eliza  No- 
dlne.  From  a  Judgment  for  plalntlft,  defend- 
ant appeals.  Reversed. 

This  Is  an  action  upon  an  implied  warranty 
on  the  sale  withont  recourse  by  detoidaut 
to  ^alntlfF  of  a  certain  promissory  note  made- 
and  ^ecuted  by  Louisa  A.  Hudson  and 
Thomas  R.  Hudson  to  Fred  Nodlne  on  August 
21, 1878,  for  the  sum  of  $1S0,  with  interest  at 
10  per  cent  per  annum,  and  by  the  latter 
indorsed  to  the  def«idant  Ihe  note  was  se- 
cured by  a  mcH-tgage  upon  real  property  in 
the  city  of  Union,  Or.  Several  payments 
were  indorsed  thereon,  including  one  of  97. 
of  date  October  25, 1898.  Hie  comprint  con- 
tains appropriate  allegations  showing  ttiat  suit 
was  subsequently  commenced  to  foreclose^ 
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-and  the  defense  Interposed  that  the  $7  In- 
•dorsement  was  not  a  genuine'  payment,  by 
reason  whereof  the  statute  of  limitations  had 
run  against  the  note.  The  answer  sets  up, 
.among  other  things,  that,  at  the  time  the  de- 
fendant sold  a'nd  Indorsed  the  note  to  plain- 
tiff, be  was  fully  Informed  of  all  matters 
concerning  the  credit  made  thereon  of  date 
October  25,  1893,  and  that  the  same  waa  a 
valid  and  genuine  payment;  that  he  then 
.guarantied  that  she  should  never  at  any  time 
be  held  liable  upon  said  note  in  any  capacity, 
-or  for  any  part  thereof;  and  that  her  indorse- 
ment of  said  note  without  recourse  would, 
and  in  fact  did,  forever  relieve  and  protect 
her  from  all  liability  thereon.  The  case  went 
to  trial  upon  the  Issues  thus  tendered,  with 
•others,  and,  plaintiff  having  recovered  judg- 
ment, the  defendant  appeals. 

Leroy  Lomax,  for  appellant.  T.  H.  Craw- 
ford, for  respondent 

"WOLVEHTON,  J.  (after  stating  the  facts). 
There  are  but  two  errors  relied  upon  for  re- 
versal. It  Is  first  contended  that  the  plaintiff, 
4t  the  time  he  purchased  tbe  note,  agreed  and 
guarantied  that  tbe  defendant  should  never 
be  held  liable  thereon  in  any  capacity,  and 
that  such  an  agreement  constitutes  a  valid 
defense  to  the  action.  Tbe  question  arose 
upon  an  attempt  to  prove  the  express  war- 
ranty set  up  in  the  answer  by  parol,  which 
the  court  refused  to  permit,  under  tbe  idea 
that  the  contract,  being  in  writing,  could  not 
be  thus  varied.  The  theory  of  the  pialntlfC 
Is  that  the  indorsement  of  the  note  fixes  and 
determines  tbe  relation  of  the  parties  to  tbe 
transfer,— that  Is,  Imports  a  contract  in  writ- 
ing between  them,— and  that,  like  other  con- 
tracts of  the  kind,  cannot  be  varied  or  con- 
trolled by  a  contemporaneous  verbal  agree- 
ment, as  it  is  presiuned  that  the  whole  un- 
derstanding of  the  parties  has  been  Incorpo- 
rated In  the  writing.  The  case  of  Smith  v. 
Caro,  9  Or.  278,  and  other  cases  of  like  na- 
ture, are  relied  upon  in  support  of  the  con- 
tention. In  the  case  cited  the  indorsers  sim- 
ply wrote  their  names  upon  the  back  of  the 
note;  and  the  court  held  that  by  tbe  law 
merchant  the  Indorsement  Imported  a  con- 
tract In  writing,  which  served  not  only  as  a 
means  of  transfer,  but  to  fix  and  determine 
the  liabilities  of  the  indorsers,  and  that  It 
was  not  competent  to  vary  the  contract  by 
any  parol  agreement  that  might  bave  been 
entered  into  at  tbe  time.  Tbe  llabllltiea  of 
.an  ordinary  or  unqualified  indorser  are  upon 
the  instrument  indorsed,  conditioned  upon 
demand  and  notice;  but  where  the  transfer 
Is  by  Indorsement  without  recourse,  or  by  de- 
livery, tbe  vendor's  liabilities  arise  from  the 
fact  or  contract  of  sale,  and  not  upon  the 
paper.  Tbe  purpose  of  such  an  Indorsement, 
like  delivery  without  indorsement,  is  simply 
■to  carry  title  to  the  purchaser,  without  alone 
Importing  a  contract  4  Am.  &  Eng.  Enc. 
Xaw.  (2d  Ed.)  47&   The  antborltles  are  la 


unison,  however,  that  where  a  note  Is  thus 
transferred  there  Is  an  Implied  warranty  by 
the  seller  that  it  is  what  It  purports  to  b& 
and,  as  applied  to  the  exigencies  of  this  case 
that  DO  payments  bare  been  made,  except 
those  that  appear  to  have  been  Indorsed  there- 
on, and  that  such  as  so  appear  are  genuine, 
and  operate  to  continue  the  obligation  in 
force  as  against  the  statute  of  UmitatlMis. 
Bank  v.  Smiley,  27  Me.  225,  46  Am.  Dec.  603; 
Society  V.  QlddlngB  (Cal.)  30  Pac  1016,  «1 
Am.  St  Rep.  181;  Hannum  v.  Klchardson,  48 
Vt  308,  21  Am.  Rep.  162.   There  Is  an  Inti- 
mation in  a  note  to  Drennan  v.  Buna  (IlL)  7 
Am.  St  Rep.  3M,  S6S  (s.  c.  16  N.  B.  100),  that 
the  general  rule  that  oral  evidence  Is  Inadmis- 
sible to  change  the  contract  of  Indorsement  re- 
lates to  restrictive  Indorsements,  also,  and,  ex 
tended,  It  applies  to  Indorsements  without  re- 
course. The  authorities  referred  to,  however,  as 
sustaining  the  principle,  go  to  the  pT(qK>rftlou 
that  it  cannot  be  shown  by  parol  that  an  un- 
qualified Indorsement  was  made  for  tbe  sole 
purpose  of  transferring  the  title,  and  that  it- 
was  agreed  at  the  time  that  the  words  "with- 
out recourse"  should  be  written  over  It  This, 
It  appears  to  us,  Is  coming  back  to  the  same 
question.    An  Indorsement  without  recourse 
Is  a  very  different  thing  from  an  unqualified 
Indorsement;  and  It  would  be  Just  as  objec- 
tionable to  show  an  agreement  by  parol  tliat 
thevendor  should  be  relieved  of  all  liability  on 
the  Instrument  as  It  would  be  that  the  ven- 
dor agreed  to  waive  demand  and  notice, 
which  was  the  case  of  Smith  v.  Oaro,  supra. 
In  either  case  there  is  a  variance  of  the  con- 
tract which  tbe  unqualified  Indorsement  Im- 
ports. We  bave  been  unable  to  find  any  case 
covering  the  exact  point  here.    Where  an 
article  of  personalty  In  the  vendor's  posses- 
sion Is  sold  and  delivered  to  another,  and 
nothing  Is  said,  there  goes  along  with  tbe 
contract  an  Implied  warranty  of  title,  and  a 
failure  thereof  renders  tbe  vendor  liable.  The 
implied  warranty  attending  tbe  sale  of  com- 
mercial paper  arises  upon  like  principle. 
Hannum  v.  Richardson,  supra.  It  will  hardly 
be  disputed  that  the  vendor  of  personalty 
may  by  verbal  understanding  or  agreement 
limit  the  liability  under  the  implied  warranty 
of  title,  and  thereby  make  the  transfer  en- 
tirely at  the  purchaser's  risk;  and  why  should 
not  the  same  principle  govern  as  to  the  sale 
and  delivery  of  commercial  paper,  where  the 
Indorsement  merely  operate  to  transfer  the 
title?   And  to  carry  the  reasoning  a  little 
further,  there  Is  no  Implied  warranty  by  a 
sale  and  simple  dellvray  of  the  paper,  or  by 
Indorsement  without  recourse,  of  tbe  solvency 
of  the  maker  or  other  person  liable  for  its 
payment;  but  we  take  It  to  be  unquestioned 
now  that  the  vendor  may,  by  express  verbal 
agi-eement  warrant  the  solvency  of  such  par- 
ties, and  thereby  render  himself  directly  lia- 
ble in  case  of  their  default  In  payment  The 
statute  of  frauds  does  not  stand  in  the  way 
of  such  an  agreement  Milks  v.  Rich,  80  N. 
T.  260,  36  Am.  Rep.  «15:  White  T.  Webster, 


Digitized  by  Google 


or.)  CABROLL  t.  NODINE..  53 


98  Ind.  238.  So  that  It  may  be  deemed  com- 
petent for  the  vendor  to  Terbally  enter  Into 
an  express  warranty  with  relation  to  tbe 
paper  In  connection  wlth.tlw  transfer  of  the 
tlUe,  and  tbe  only  question  tbat  remains  Is 
whether  it  Is  superseded  by  the  contract 
which  the  mere  deUvray  or  Indorsement  with- 
out recourse  implies.  Bat  we  hare  nem  that 
sndi  tin  indorsement  does  not  constitute  a 
contract  in  writing,  and  serves  merely  to 
transfer  title,  as  In  the  case  of  delivery  vrbea 
payable  to  bearer.  In  Smith  v.  Corege  (Ark.) 
14  S.  W.  93,  the  vendor^  1^  verbal  agreement 
expressly  warranted  that  the  paper  trano-. 
fared  by  delivery  was  good,  and  hence  not 
tainted  with  usury;  and  the  court  permitted 
the  establishment  of  the  agreemcDt  against 
an  objection  that  it  was  contrary  to  the  stat- 
ute of  frauds.  Mow,  If  it  be  pennlaslhle  to 
show  by  parol  an  express  warr^ty  that  the 
paper  is  not  usurlons,  or  that  the  makore  are 
si^vent,  why  Is  It  not  equally  competent  to 
show  by  parol  that  the  purchaser  agreed  to 
take  tbe  paper  at  his  own  risk,  absolutely, 
and  thus  relieve  the  vendor  of  all  Uablllty 
of  whatsoever  nature  that  ordinarily  attends 
the  sale  and  transfer  by  such  methods  where 
nothing  Is  said  to  vary  the  effect  of  the  trans- 
action? Logically  there  Is  but  one  answer 
to  tiie  question,  which  Is  tiiat  the  verbal 
agreement  may  be  shown,  and  we  are  con- 
strained to  so  htfld. 

This  ttitalls  a  reveml  of  the  judgment, 
without  more;  but  the  other  question  pre> 
sented  will  again  arise  on  a  retrial,  and 
may  Induce  another  appeal;  hence  we  deem 
It  impwtant  that  we  should  pass  upon  tt 
now.  After  the  indorsement  and  transfer 
of  the  note^  the  plaintiff  sued  the  makon, 
and  the  defendant  here  was  a  witness  on 
the  trial.  She  appeared  at  the  request  of 
the  plaintiff  made  on  tha  same  day,  and  but 
a  few  hours  previous  to  taking  the  stand. 
This  was  the  first  knowledge  she  had  of 
the  feaHensy  of  the  suit,  no  request  having 
been  made  that  she  assist  In  ix  take  charge 
of  the  defense;  nor  was  she  notified  in  any 
mannw  that  she  must  assume  the  responsl- 
bUities  ttiereof.  It  devri(v»ed  on  her  cross- 
eKamluatton  that  she  agreed  with  the  plain- 
tiff at  the  time  of  tbe  sale  and  transfer  of 
the  note  and 'mortgage  to  be  a  witness  for 
him  In  case  suit  should  be  brought  against 
the  mUcras.  Now  it  Is  contended  by  de- 
fendant that  tbe  decree  obtained  In  that 
suit  was  not  admissible  against  her  In  this 
action,  because  she  was  not  given  adequate 
and  proper  notice  of  the  pendency  tho'eof, 
and  required  to  assume  the  burdoi  of  the 
defense.  The  condition  proceeds  upon  the 
hypothesis  that  the  defendant  is  an  indem- 
nity, dependent  upon  the  finding  at  the 
Jury  as  to  the  agreement,  and  bet  conse- 
qu^  liability  att»dlng  tbe  sale  of  the 
note  and  mortgage;  As  Indemnitor,  the  pri- 
mary •  liability  for  the  loss  Incurred  by  a 
failure  to  prove  that  the  97  payment  was 
gaining  and  oitliled  to  rightful  and  lawful 


indorsement  np<m  the  note,  rested  upon  her. 
Such  a  relation  twings  her  into  privity  with 
the  purchaser,  the  party  to  be  Ind^nlfled; 
and  she,  as  well  as  the  plaintiff,  had  a  dhwct 
Interest  In  dtfoi'dlng  tbe  suit.  But  before 
an  indemnitor  can  be  expected  to  defend, 
he  must  have  reasonable  notice  of  the  pen- 
dency of  the  suit- or  action  by  which  he  is 
to  be  bound,  and  afforded  an  oi^rtunlty  to 
participate  In  or  Interpose  such  defense  as 
he  may  desire;  and  It  Is  only  by  complying 
with  such  conditions  that  the  party  to  be 
Indemnified  can  estop  the  Indemnitor  to  con- 
trovert the  matter  anew  upon  an  acUon 
against  htm  upon  the  indratuiity  contract  or 
oblikatlon.  Of  course,  the  suit  or  action 
that  works  the  estoppel  must  have  been 
prosecuted  without  collusion  or  fraud,  as  It 
affecte  the  lnd«unltor.  While  notice  of  the 
pendency  of  the  suit  or  action  Is  always 
necessary  to  rendn  the  decree  or  judgment 
binding  upon  the  indemnitor,  tbe  better  rea- 
son and  the  weight  of  anthwity  dispense 
with  any  request  to  take  charge  of  or  as- 
sume the  responsibilities  <3t  the  defense. 
Having  notice,  the  indemnltcar  may,  as  It  is 
his  right,  interpose  and  make  such  defense 
as  to  him  might  se«n  most  npedlent  and 
^ectlve;  and,  if  he  did  nothing  In  that 
direction.  It  must  be  considered  a  matter, 
of  his  own  volition,  and  a  request  for  him, 
coupled  with  a  warning  of  consequences,  to 
do  that  which  duty  and  Interest  Bequlres 
him  to  do,  would  seem  anperflnous,  and  the 
law,  which  is  founded  upon  reason,  does 
not  require  a  vain  thing.  The  queslton  thus 
recurs  whether  defendant  had  reasonable 
notice,  or  such  under  the  circumstances  at- 
tending the  controversy  as  required  her  to 
d^end  or  abide  the  consequences.  The  no- 
tice 0ven  her  was  'of  very  short  duration, 
and  we  are  not  prepared  to  say  that  it 
would  have  been  snffldmt  ordinarily,  but 
she  actually  attended  as  a  witness,  and  gave 
evidence  on  trial;  and,  what  Is  of  far  great- 
er consequence,  and  (a  ctarcumstance  of  de- 
cisive momoa^  she  agreed  at  the  time  she 
sold  the  note  to  testify  In  the  case,  If  called 
upon;  thus  anticipating  a  suit  at  the  tlme^ 
and  Impliedly  Indicating  ber  willingness  that 
plaintiff  should  conduct  the  defense  In  her 
b^alf,  and  that  she  would  aid  blm  by  her 
testimony.  If  desired.  The  drcumstences 
are  such  as  to  make  tbe  decree  binding  up- 
on her.  In  support  of  these  views,  see  Olf- 
fert  T.  West,  88  Wis.  617;  Daskam 
UUman,  74  Wis.  47S,  4S  N.  W.  821;  Davis 
V.  Smith,  79  Me.  361.  10  Atl  5S;  Glty  of 
Boston  V.  Worthlngton,  10  Qny,  496,  71  Am. 
Dec.  678:  City  of  Chicago  v.  Bobbins,  2 
Black,  418,  17  Xj.  Ed.  298;  and  Bobbbis  v. 
Olty  of  Chicago.  4  WalL  658,  18  li.  Ed.  427. 

The.  ruling  of  the  trial  court  as  to  this 
latter  contention  was  therefore  correct,  but, 
for  error  as  to  the  fint,  the  Judgmat  vriU 
be  reversed,  and  tbe  cause  remanded  for 
such  further  proceedings  as  may  se^  ap< 
proprlat& 
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CHOWEN  T.  PHELPS  et  al. 
(Sapr^e  Coart  of  Montana.   May  26,  1902.) 

MONBT  HAD  AND  RBCBIVED— TRUSTS— LIUI- 
TATIONB  —  FRAUD  AND  HISTiUCB  —  SXPRESS 
TRUSTS-MANNER  OF  CREATION-SUIT  TO  EOf. 
FORCE— COHPLAINT— COSTS. 

1.  PlaiiitiJI's  sou,  who  owned  a  part  intereat 
iu  commoa  in  certain  real  estate,  conveyed  hii 
interest  to  D.,  who  was  also  a  part  owner, 
under  an  oral  agreement  between  the  owners 
that  it  should  be  held  and  sold  by  D.  as  trus- 
tee. Thereafter  the  son  eold  and  conveyed  his 
interest  to  plaintiff,  who  conveyed  to  D.  un- 
der a  similar  trust  arranged  with  him,  and  He 
thereafter  conveyed  the  land  to  defendant  C, 
who  was  a  part  owner,  in  trust  to  be  held  and 
sold  for  the  benefit  of  the  owners.  The  latter 
sold  the  property  and  paid  the  proceeds  to  de- 
fendant P.,  who  was  also  a  part  owners  the 

{tlaintiS  having  uo  knowledge  thereof  till  with- 
n  tliree  years  of  the  commencement  of  an  ac- 
tion to  require  defendants  to  account,  though 
the  land  was  sold  prior  to  such  time.  Defend- 
ants had  no  knowledge  that  plaintiff  had  an  <n- 
tere»t  in  the  laud,  and  there  was  no  evidence 
Hhowing  a  trust  relation  between  plaintiff  ;iiid 
defendants,  or  a  concealment  of  the  facts  by 
defendants.  Held,  that  the  action  was  for  mon- 
ey had  and  received,  barred  within  three  years, 
under  Code  Civ.  I'roc.  8  ^l^t  fixing  a  three- 
year  limitation  for  actions  on  contract,  uc- 
counti  promise,  obligation,  or  liability,  and. that 
there  was  no  fraud  or  mistake,  within  the 
meaning  of  Act  March  9,  1893,  providing  that 
limitations  shall  not  run  against  actions  found- 
ed on  fraud  or  mistake  till  the  fraud  or  misiiike 
is  discovered;  the  defendants  owing  ui^  duty 
to  plaintiff  to  notify  her  of  tbe  transaction. 

2.  A  purchaser  of  real  estate  is  not  charge- 
able with  record  notice  of  a  conveyance  by  the 
person  from  whom  his  Vendor  had  acquired  ti- 
tle by  a  quitclaim  deed  executed  after  the  exe- 
cution of  the  latter  deed. 

3.  A  purchaser  of  real  estate  is  not  charge- 
able with  notice  of  a  tmst  agreement  affect- 
ing the  land,  between  his  vendor  and  a  pei-son 
to  whom  the  land  had  been  conveyed  by  the 
persou  selling  to  the  vendor,  made  after  the 
conveyance  to  the  latter. 

4.  An  express  trust  in  land  can  only  be  cre- 
ated by  a  conveyance  in  writing,  which  is  ac- 
cepted by  the  grantee,  showing  the  purpose 
for  which  tbe  grantee  holds  the  property. 

5.  A  complaint  iu  an  action  to  enforce  an  ex- 
press trust  in  land  most  allege  a  conveyance  in 
writing,  accepted  by  the  grantee,  which  shows 
the  purpose  tar  wmch  tbe  grantee  holds  the 
property. 

6.  Where  plaintiff  is  entitled  to  a  portion  of 
the  proceeds  of  land  sold  by  the  owner  of  tbe 
legal  title,  uo  demand  is  necessary  before  suit. 
In  order  to  entitle  plaintiff  to  costs,  even 
though  no  trust  relation  exists  between  the 
parties. 

Appeal  from  district  court.  Cascade  county; 
J.  B.  Leslie,  Judge. 

Action  by  Susan  E.  Cfaowen  against  Xx>uis 
G.  Pbelps  and  another.  From  a  judgment 
of  nonsuit,  plalntlfr  appeals.  Afflrmeit. 

F.  A.  Merrill  and  Ransom  Cooper,  for  ap- 
pellant. Clayberg  &  Ounn  and  W.  W. 
Phelps,  for  respondents. 

MILBURN,  J.  Plalntlir  sued  tbe  defend- 
ants to  recoTo:  the  sum  of  ¥5,625  and  Interest 
"flrom  tbe  month  of  April,  1895."  Tbe  court, 
on  motl(m  of  defendants,  entered  an  wder  of 
nonsalL  PlalntUt  appeals  from  the  judg- 
ment of  dismissal,  which  gave  defoidants 
tfaeir  costs. 


On  March  180S,  tbe  plaiDtUE  commen- 
ced suit  by  filing  her  complaint,  wberetai  she 
alleged  that  on  and  prior  to  August  7.  18KI, 
she  was  the  owner  of  an  undivided  one- 
fourtb  Interest  In  c^aln  real  estate  in  Great 
Falls,  Mont;  that  her  co^wners  were  tbe 
defendants  and  A.  E.  DIckennan,  each  own- 
ing a  part  equal  to  heca;  that,  wlUIe  these 
four  persons  owned  tbe  property,  they  mu- 
tnally  agreed  to  convey  tbe  same  **to  tbe  de- 
fendant Collins  In  trust,  to  be  kept  and  held 
by  him  for  them,  and  to  be  conveyed  by  htm 
for  tbe  equal  and  mntual  use  and  benefit  of 
tbe  plaintiff  and  her  said  co-owners  to  sucb 
persons  and  on  sucb  tmna  as  ahe  and  tbey 
should  thereafter  agree  upon,  and  that  the 
plaintiff  should  have  and  be  paid  out  of  the 
proceeds  of  any  sale  of  said  lands  •  •  • 
one-quarter  of  tbe  ram  for  which  said  lands 
should  be  sold";  that  in  pursnance  of  said 
agreement  tbe  lands  wa«  proper  deeds  of 
conveyance  conveyed  to  the  defendant  Col- 
lins in  trust  fCH-  the  uses  and  purposes  agreed 
upon;  that  on  January  16,  1894,  a  certain 
part  of  said  real  estate  was,  without  the 
knowledge  or  consent  of  tiie  plaintiff,  sold 
and  conveyed  to  the  city  of  Great  Falls  for 
tbe  sum  of  f 22,500,  the  warrants  In  payment 
being  drawn  thereupon  pliable  to  the  de- 
fendant Collins;  that  on  January  17,  IS&i, 
the  defendants  caused  the  m(mey  payalile  on 
said  warrants  to  be  paid  to  defendant  Pbelps; 
that  Phelps  knew  then  of  tbe  Interest  of 
plaintiff  in  ttie  funds  and  her  alleged  rlgbt 
to  share  therein;  that  until  Ainril,  1896,  tbe 
plaintiff  bad  no  knowledge  that  any  of  said 
sum  bad  been  received  by  Phelpa;  that  fre- 
quently since  April,  1885,  sbe  demanded  of 
PbelpB  and  C<^Ih]8  that  they,  and  each  of 
tbem,  account  to  her  for  and  pay  ber  share 
to  her  out  of  tbe  proceeds  of  the  sale;  and 
that  each  at  aU  times  refused,  and  stiU  re- 
fuses, to  pay  ber  any  part  of  the  money. 
By  answers  duly  filed  the  defendants  denied 
that  there  was  any  agreement  or  undostand- 
ing  whatever  between  the  defendants,  or  ei- 
ther of  them,  and  tbe  i^alntiff;  admitted 
that  tiie  land  waa  sold  tm  the  sum  named, 
but  denied  that  tbe  money  was  paid  to  the 
defendant  Phelps  with  any  knowledge  what- 
ever on  bis  [mrt  as  to  any  Interest  whatever 
In  tbe  property  or  the  proceeds,'  as  alleged  by 
plaintiff;  admitted  tiat  tbe  plaintiff  bad 
not  received  any  of  tbe  said  mon^;  averred 
that  on  and  prior  to  July  6,  1893,  Herbert 
O.  Cbowen,  who  Is  tbe  son  of  plaintiff,  one 
A.  B.  Dlckerman,  defendant  Collins,  and  de- 
fendant Pbelps  each  owned  a  one-fourth  In- 
terest In  tbe  whole  property;  and  say  that 
on  December  16,  1891,  Dlckerman,  who  tben 
held  tbe  legal  title,  mortgaged  the  said  prop- 
erty to  secure  a  note  for  916.000,  the  note 
being  tote  money  borrowed  tor  tbe  use  of  the 
four  persons  last  above  named,  and  being 
signed  by  Dlt^erman  and  Indorsed  by  tbe 
three  others;  that  uttex  tbe  execution  of  tbe 
mortgage,  which  waa  not  recorded,  said  Her- 
bert O.  Cbowen  ezecoted  and.delivwed  to  tbe 
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plaintiff  a  certain  quitclaim  deed  for  said 
premises;  that  prior  to  the  date  of  this  quit- 
claim deed,  and  prior  to  the  making  of  the 
mortgage,  said  Herbert  O.  Chowen  conveyed 
all  his  Interest  in  the  premises  by  quitclaim 
deed  to  said  Dlckermaa;  that  no  considera- 
tion was  paid  by  plaintlfT  to  Herbert  O. 
Chowen  for  the  transfer  to  her;  that  at  the 
time  of  the  execution  of  the  quitclaim  deed  to 
the  plalntiCt  she  knew  of  the  mortgage;  that 
all  the  proceeds  of  said  sale  were  necessary 
to  pay,  and  were  paid,  to  settle  mortgage  and 
expenses  of  sale;  that  they  did  not  have  any 
knowledge  at  the  time  of  the  saJe  or  of  the 
disbursing  of  the  money  that  plaintiff  claim- 
ed any  interest  in  the  property;  and  that  the 
money  was  paid  out  by  Collins. 

The  cause  was  tried  to  a  Jury.  The  fol- 
lowing deeds  were  introduced:  A  quitclaim 
deed,  dated  December  10,  1891,  from  Herbert 
O.  Chowen  and  wife  to  said  Dlckerman,  con- 
sideration ¥1,  conveying  their  Interest  In  all 
of  the  property  mentioned;  a  quitclaim  deed, 
dated  July  5,  1893.  from  Herbert  O.  Chowen 
and  wife  to  plaintiff,  consideration  $7,500,  con- 
veying all  their  interest  In  the  said  property; 
and  a  quitclalni  deed,  dated  August  7,  1893. 
from  plaintiff  to  Dlckerman,  consideration  $1, 
for  said  propa*ty.  Dickerinan  testified  to  an 
oral  agreement  with  Herbert  O.  Chowen. 
Phelps,  and  Collins,  by  which  he  (Dlckerman) 
was  to  bold  the  land  as  trustee  and  sell  It. 
He  conweyed  to  Collins  for  the  same  pur- 
pose. When  he  conveyed  to  Collins,  he 
(Dlckerman)  knew  of  the  Interest  of  plain- 
tiff. To  the  best  of  his  recollection,  witness 
had  no  talk  with  defendants  in  regard  to  her 
interest  prior  to  the  sale.  Herbert  O. 
Chowen  testified  to  the  same  effect  as  to  the 
agreement  made  orally.  He  notified  the 
plaintiff  of  the  agreement.  He  sold  all  his 
interest  to  her.  Plaintiff  testified  that  there 
was  no  agreement  in  writing  with  Dicker- 
man  as  to  how  the  land  was  to  be  disposed 
of  by  him:  she  never  got  any  part  of  the 
proceeds  of  the  sale;  she  could  not  tell 
when  she  first  learned  of  the  sale,  or  when 
the  money  was  paid;  she  learned  from  a.  let- 
ter from  Phelpa  what  disposition  had  been 
made  of  the  money;  she  did  not  give  the 
date  of  the  letter,  or  when  she  received  It; 
she  knew,  late  In  the  summer  of  1893,  that 
tbey  were  talking  of  selling  the  land  for  a 
park;  and  she  noticed  In  ttie  papers.  In  the 
fall  of  1893,  that  the  property  had  been  sold 
or  was  to  be  sold.  The  letter  was  received 
in  answer  to  one  written  by  her  to  Phelps. 
Herbert  O.  Chowen  also  testified  that  before 
the  commencement  of  this  action  he,  as  at- 
torney in  fact  for  the  plaintiff,  demanded 
ber  share  of  the  proceeds  of  the  sale.  Sev- 
eral times  they  refused  to  pay  or  account 
as  requested,  until  plaintiff  w^rote  to  Phelps, 
and  then  he  answered.  Plaintiff  resting,  the 
defendants  moved  the  court  for  a  nonsuit 
npon  the  fo'lowlng  grounds:  "That  it  is  al- 
leged In  the  complaint  that  'on  or  about  the 
ITth  day  of  January,  1894,  the  defendants 


Phelps  and  Collins,  without  the  knowledge 
or  consent  of  the  plaintiff,  caused  and  pro- 
cured the  $22,500  payable  on  said  w^an'anta 
to  be  paid  to  the  defendant  Phelps  In  pay- 
ment of  said  warrants  and  as  payment  by 
said  city  for  said  lands,  and  said  sum  was 
on  said  day  so  paid  to  and  received  by  said 
Phelps  at  bis  instance  and  request';  and  it 
further  appearing  that  this  action  was  not 
commenced  until  March  22,  1898,  or  more 
than  three  years  after  the  alleged  receipt 
and  collection  of  this  money  and  the  cause 
of  action  bad  accrued,  the  cause  of  action 
18  barred  by  subdivision  1  of  section  514  of 
the  Code  of  Civil  Procedure  of  Montaua. 
♦  •  •"  The  motion  was  sustained  by  the 
court 

The  questions  which  present  themselves 
in  this  case  are  dlftlcult  They  are  not  all 
discussed  in  the  briefs  of  counsel.  The  au- 
thorities confilct  with  each  other,  and  the 
courts  of  several  states  conflict  with  them- 
selves. There  was  no  evidence  whatever 
that  there  w^s  any  trust  relation  between 
the  plaintiff  and  the  defendants.  There  was 
nothing  proven,  or  attempted  to  be  proven, 
tending  to  show  that  either  of  the  two  de- 
fendants knew  of  the  plaintiff  having  any  In- 
terest In  the  property  or  the  proceeds  of  the 
sale  thereof.  The  evidence  shows  that  after 
Herbert  O.  Chowen  conveyed  his  Interest  to 
Dlckerman,  he  (Chowen)  made  a  quitclaim 
deed  to  plaintiff,  and  plaintiff  made  a  qult- 
ciaim  deed  to  Dlckerman,  and  that  thereafter 
Dlckerman  conveyed  by  quitclaim  deed  to 
Collins.  Collins  was  not  In  reason  or  law 
expected  or  required  to  examine  the  public 
record  of  deeds  to  see  what.  If  anything, 
Herbert  O.  Chowen  had  done  In  regard  to 
the  property  after  be  bad  conveyed  all  his 
legal  title  to  Dlckerman,  who  thereafter  con- 
veyed all  of  the  property  to  Collins.  He  (Col- 
lins) was  not  chafed  .with  knowledge  of  the 
quitclaim  deed  to  plaintiff,  or  of  the  (Quit- 
claim deed  from  plaintiff  to  Dlckerman.  Nei- 
ther he  nor  Phelps,  without  any  knowledge 
of  an  Interest  In  plaintiff,  was  charged  with 
any  duty  to  notify  plaintiff.  She  bad  ample 
means,  as  appears  from  the  evidence,  to 
learn  the  situation.  Her  right  of  action 
against  the  defendants,  if  she  bad  any,  com- 
menced from  the  time  that  they,  or  either  of 
them,  collected  the  money.  Even  if  Collins 
could  be  charged  with  constructive,  or  with 
any,  knowledge  Of  the  deed  from  plaintiff  to 
Iilckerman,  he  certainly  was  not  charged,  be- 
cause of  said  deed,  with  any  knowledge  of 
any  oral  contract  between  Dlckerman  and 
the  plaintiff.  There  was  no  breach  of  duty 
to  her.  She  had  a  duty  to  herself  to  perform, 
and  that  was  to  notify  the  defendants  of  her 
rights,  If  any  she  bad,  and  to  demand  her 
share  of  the  proceeds,  if  she  had  a  right  to 
them.  The  money  was  money  had  and  re- 
ceived for  the  owners.  It  was  received  in 
January,  lS9t.  This  suit  was  commenced  in 
March,  1898. 

It  is  contended  that  this  is  a  case  of  fraud 
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and  mistake,  tf  anything,  and  that  It  would 
faU  nnder  Act  March  9,  1803,  amending  sec- 
tion 42  of  the  Code  of  Clyll  Procedure  (Com- 
piled Statutes),  and  continued  In  operation 
under  section  S186  of  the  Political  Code,  and 
that  it  could  not  fall  nnder  section  S14  of  the 
Code  of  Cirll  Procedure  of  180S,  as  stated  In 
the  motion  for  a  nonsuit  We  do  not  think 
that  the  act  of  1803  applies.  It  does  not 
seem  to  be  "an  action  for  relief  on  the 
ground  of  fraud  and  mistake,"  In  which  case 
the  "cause  of  action  *  *  *  Is  not  deemed 
to  hare  accrued  until  tiie  dlscov^  by  the 
aggrlered  party  of  the  facts  constitutii^ 
fraud  or  mistake.**  It  Is  apparent  from  the 
complaint  that  the  plaintiff  zatifled  the  sale 
of  the  part  of  the  lands  sold,  and  that  she 
simply  IB  demanding  money  had  and  recelT- 
ed,  as  she  alleges,  for  her  use.  According  to 
the  allegations  of  the  complaint,-  Including 
the  ratification,  the  d^eudant  Collins  was 
lawfully  in  possession  of  the  mon^;  but  it 
does  not  appear  tiiat  he  held  it  under  an  ex- 
press trust  To  create  an  ezpreps  trnst,  there 
must  be  a  oonreyance  In  writing  showing 
the  purpose  for  which  the  grantee  holds  the 
prc^«Tty,  and  there  must  be  an  acceptance 
by  hbn.  A  complaint  declaring  upon  an  ex- 
press trust  muat  show  both.  "Except  In 
those  cases  in  which  the  ag«it  stands  In  the 
relation  of  a  trustee  under  an  express  trust, 
or  has  been  guilty  of  actual  fraud  In  conceal- 
ing his  liability  to  his  principal,  there  Is  no 
good  reason,"  ai^  Mr.  Wood,  in  his  work  on 
Statutes  of  Limitations  (Tolume  1,  p.  348), 
"why  the  statute  of  limitations  should  not 
commence  to  run  in  hla  fftvor  after  the  lapse 
of  a  reasonable  time  In  which  to  give  notice 
to  his  prlndpaL"  In  the  case  set  up  in  the 
complaint  tbne  Is  no  express  trust  alleged. 
There  Is  no  concealment  stated.  The  action 
as  stated  In  the  complaint  Is  one  In  assump* 
sit.  If  the  all^ations  of  the  complaint  were 
tm6,  then  the  duty  of  tiie  defmdanta,  if  th^ 
got  the  money,  was  to  pay  her  share  to  the 
plaintiff.  FaUure  in  such  duty  was  a  breach, 
such  as  m>uld  give  an  Immediate  right  of 
action  wltiiout  necessity  of  demand. 

is  this  a  case  In  which  donand  Is  neces- 
sary before  suit  thus  to  save  costs  to  the 
debtor?  We  think  not  If  the  debtor  faU 
in  his  du^,  he  cannot  complatai  because  de- 
mand la  not  made  before  suit,  with  attend- 
ant costs,  is  commenced.  If  it  be  one's  duty, 
within  a  reasonable  time  after  Its  receipt,  to 
pay  over  money  bdonglng  to  another,  then 
the  debtor  cannot  at  tiie  same  time  hare  the 
priTll^  or  right  to  wait  for  demand.  Vutj 
to  do  at  once  a  certain  thing,  and  privilege 
to  wait  tor  a  demand  before  doing,  cannot 
exist  In  the  same  person.  The  right  of  ac- 
tion accrues  when  the  duty  commences,  un- 
less, pcrhape,  the  person  owing  the  duty  con- 
ceal from  the  beneficiary  the  happening  of 
the  very  thing  upm  the  happening  of  which 
tiie  right  of  action  would  accrue.  As  we 
have  said,  no  concealment  la  alleged  In  the 
complahit  In  this  case.  Thus  we  have,  un- 


der the  pleadings,  evidence,  and  briefli,  only 
the  queetion  submitted,  to  wit:  If  the  stat-. 
ute  of  -limitations  run  In  such  a  case,  Is  it 
that  i»art  of  tiie  act  (tf  1803,  supra  (similar 
to  subsection  4  I  613,  Code  CIt.  Froc.),  or 
subsection  1,  |  614,  of  the  Code  of  CItU  Fro- 
cedureT  The  latter  was  relied  upon  In  the 
motion  for  nonsuit  and  in  the  answers.  The 
former  is  declared  by  the  plaintiff  to  be  the 
only  section  to  be  invoked,  If  any.  We  be- 
Ueve  that  subsection  1  of  sectimi  N.4  of  the 
Code  of  <Mvil  Procedure  apidles. 

There  was  not  anything  In  the  evidence  to 
show  any  understanding  or  agreement  be- 
tween plaintiff  and  detCTdants,  There  was 
not  anything  alleged  m  proven  showing  any 
ccmcealment  on  the  part  of  the  defendants, 
or  ^ther  of  them.  The  answer  properly 
pleaded  the  statute  of  Umltations,  and  It  was 
apparent  fnnn  the  case  as  made  Iv  plaintiff 
that  the  was  good,  and  the  cause  was 
property  dismissed  on  motion  for  nonsuit 

Affirmed. 

BRAXTTliT,  0>  3t  concurs. 

PIGOTT,  J.  Although  I  do  not  agree  with 
all  that  Is  said  in  the  foregoing  opinion,  I 
concur  In  the  Judgment  of  affirmance. 

BOARD  OF  OOM'BS  OF  CUSTBE  QOUNTI 
V.  STORY 

BAMB  V.  8T0RT  ct  aL 

(Supreme  Court  of  Montana.   TOaj  26,  1902.) 

TAXATION— PERSONAL  ACTION— LIMITATIONS 
—CONSTITUTIONAL  LAW. 

1.  Comp.  St.  div,  1,  S  4.2,  aubd.  2.  as  am«id< 
ed  by  Laws  1893,  p.  GO,  S  1,  providiog  that  an 
action  for  a  liability  created  by  a  statute,  other 
thau  a  penalty  or  forfeiture,  sball  be  com- 
menced within  two  years,  and  Code  Civ.  Proe. 
}  620.  proTldina  that  such  limitations  apply 
to  acfioiis  broo^t  in  the  name  of  or  for  the 
beii^t  of  tile  state,  limit  the  time  within  whldi 
a  personal  action  to  collect  a  tex  can  be 
broagfat  to  two  years. 

2.  As  so  applied,  the  statutes  do  not  conflict 
with  Const  art  5,  {  39,  providinR  that  "no 
obligation  or  liability  of  auy  person,  aasoria- 
tion  or  corporatioD  held  or  owned  by  the  state 
or  any  municipal  corporatiou  therein  shall 
ever  be  excbaneed,  trausferred,  remitted,  re* 
leased,  postponed  or  diminished  by  the  legisla- 
tive assembly,  nor  ahall  such  liability  be  eztin- 

Siisbed  except  by  the  payment  thereof  into 
e  pr<ver  treasary." 

Appeal  from  district  court  Gallatin  coun- 
ty; F.  K.  Armstrong,  Judge. 

Action  by  the  board  of  commissioners  of 
Custer  county  against  Nelson  Story  and  same 
agalust  Nelson  Story  and  another.  From 
Judgments  for  defendants,  plaintiff  appeals. 
Affirmed. 

O.  B.  Nolan  and  Jaa.  Doiovan.  Atty.  Gen., 
for  appellant  A.  J.  Gamx  ^ell,  for  respond* 
ento 

LESiJtlB,  Special  Judge.  These  actions 
were  Instituted  agahist  the  defendante  In  the 
district  court  of  Custer  county  on  tUb  6th 
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day  of  August  1887.   Sntneqaeutly  a  chnage  : 
of  rcnne  waa  ordered  by  said  court  to  the  ! 
district  comt  of  Gallatin  county.  In  the  ; 
tiHt-named  action  a  recOTwy  Is  mugbt  : 
ugulnst  the  defendant  therein  named  on  ac-  \ 
count  of  unpaid  taxes  assessed  against  him  '. 
by  the  authorities  of  Custer  county  for  the  i 
year  1888,  amounting  to  the  sum,  with  pen-  | 
olty  added,  of  «75Sl  The  second  action  is  j 
similar  in  character.  In  two  separate  causes  [ 
is  alleged  the  default  of  the  defendants  In  j 
the  payment  of  taxes  assessed  against  them  j 
by  the  county  authorities  of  Custer  county  i 
for  the  years  1800  and  1892,  amounting  to  I 
the  sums,  with  penaltles  added,  respectlTely,  I 
of  97,087.15  and  9187.   Said  sums  sued  for  I 
are  alleged  to  have  matured. In  the  respective  | 
years  of  their  assessment  To  each  cause  j 
answer  was  made  traversliUE  the  material  ! 
■allegations,  and,  in  addition,  as  against  each  ! 
pause  of  action,  the  statute  of  Umitatitms 
waa  pleaded.  By  agreemmt  ct  the  parties 
the  causes  were  consolidated,  and  tried  to- 
gether by  the  court  below  sltttug  without  a  j 
Jury.  At  the  condusion  of  plaintiffs  testl-  | 
mony  the  defOidants  moved  for  a  nonsuit  ■ 
upon  the  ground  that  It  afihrmatiTely  appear- 
ed that  the  actions  were  barred  by  the  pro-  ! 
visions  of  subdivision  2  of  section  42  at  dl- 
virion  1  of  the  Compiled  Statutes,  as  amend- 
ed by  section  1  of  the  act  of  the  8d  legisla- 
■tlve  assembly,  approved  March  10, 1883  (Laws 
1898,  p.  50).  which  motion  was  sustained  by 
the  court  and  Judgment  in  favor  of  the 
defoidants  entered  accordingly.  From  that 
Judgmratt  the  plaintiff  prosecutes  this  ap- 
peaL 

Xo  question  having  been  raised  touching 
the  authority  of  plaintltC  to  bring  these  ac- 
tions In  the  name  of  the  board  of  county 
commisi^ners,  its  capacity  to  sue  Is  assumed 
for  the  purposes  of  this  an^^*  In  addition 
to  the  material  avermaits  of  the  complaint 
it  is  further  alleged,  relative  to  the  property 
■on  account  of  which  the  taxes  sued  for  were 
assessed,  that  It  "waa  at  all  times  while 
within  said  connty  situate  upon  the  Crow 
Indian  reservatlim,  and  that  aftw  said  tax 
waa  aasessed  and  levied  and  became  delin- 
quent tbe  treasurer  of  said  county  pialntlfl 
frequently  attempted  to  go  upon  said  reser- 
vation to  collect  said  tax,  and  was  at  all 
times  before  the  removal  of  said  pzopwty 
from  tbe  said  county  hindered  and  prevented 
from  80  mtoing  upon  said  reservation  and 
collecting  said  tax  by  distraint  of  said  pn^ 
erty  by  the  United  States  Indian  agent  and  by 
the  Uidted  States  authorities  in  charge  of 
said  reservation,  and  by  the  Injunction  or- 
ders in  said  matter  made  and  Issued  by  the 
United  States  circuit  court  at  the  Ntaith  dr- 
cnlt  In  and  for  the  district  of  Montana,  and 
was  by  the  action  of  said  federal  authoritlaB 
and  said  federal  court  wholly  prevented  from' 
seising  and  distraining  tbe  property  of  de- 
fMidants."  A  carefnl  examinatim  of  the 
testimony  had  at  the  trial  fails  to  disclose 
any  proof  offered  in  support  of  this  conten- 


tion. Whether  these  averments  were  Incor^ 
porated  In  the  pleadings  for  the  purpose  of 
taking  the  causes  out  of  the  c^>^tlon  of  the 
statute  of  limitations  It  is  needless  to  specu- 
late, or  what  .effect  the  alleged  hindrance, 
If  established,  would  have  upon  the  statute. 
Is  unnecessary  to  determine.  The  sole  ques- 
tion presented  by  this  appeal  is  whether  the 
statute  of  limitations  runs  against  the  state, 
or  a  subdlvlaion  thereof,  in  an  actitm  to 
recover  a  jndgmmit  for  an  unpaid  tax  claim, 
—whether  said  subdivision  2  of  section  42, 
OS  amended,  contravenes  the  provisions  of 
sectimi  39,  art  5,  of  the  constitution.'  The 
statutory  and  constitutional  provisions  which 
have  application  to  and  must  determine  the 
question  undo:  ctmslderatlon  are  as  follows: 
Section  28,  div.  1.  Comp.  St  1887:  "OivU 
actions  can  only  be  commenced  within  the 
periods  prescribed  hi  this  titie  after  the  cause 
of  action  shall  have  accrued,  racept  where^ 
In  special  cases,  a  different  limitation  Is  pre- 
scribed by  static"  Section  42,  Id.,  as 
amended:  "An  action  tywn  a  UaUIlty  cre- 
ated by  a  statute,  other  than  a  penalty  or  a 
forf^ture,  shall  be  commenced  wlthtai  two 
years."  Section  49,  Id.:  "The  Umltations 
prescribed  in  tills  act  ahall  ajqily  to  actkms 
brought  In  tiie  name  of  tbe  territory,  or  fm 
the  use  and  braeflt  of  the  toritory,  in  the 
same  manner  as  to  acUtms  brought  by  pri- 
vate parties."  The  section  last  quoted,  oa 
carried  Into  sectimi  *^0,  Code  CAv.  Proc., 
reads:  "The  limitetions  prescribed  In  this 
chapter  apply  to  actions  brought  in  the  name 
of  the  state^  or  for  the  ben^t  of  the  state. 
In  the  same  manner  as  to  actions  by  pri- 
vate parties."  Section  38.  art  6,  of  the  con- 
stitution: ."No  obligation  or  liablUty  of  any 
person,  association  or  corpwaUon  held  or 
owned  by  the  state,  or  any  munldpal  cor- 
poration therein,  shall  ever  be  exchanged, 
transferred,  remitted,  released  or  postponed 
or  In  any  way  diminished  by  tbe  legislative 
assembly;  nor  shall  anch  liability  or  obli- 
gation be  extinguished  except  by  tiie  pay- 
ment thereof  Into  the  proper  treasury."  Leg- 
islative Intent  is  manifest  from  the  language 
of  section  48,  supra,  that  the  statute  should 
operate  with  equal  force  against  an  action 
by  tbe  state,  or  for  the  use  and  boi^t  of 
the  state,  as  against  a  private  IndlviduaL 
If  demands  of  the  character  of  those  In  suit 
are  "liabilities  created  by  statute,"  and  the 
sections  of  the  statute  above  quoted  are  not 
repugnant  to  the  provisions  of  the  consUto- 
tiou.  It  logically  follow  that  the  lower  court 
prc^p^ly  held  that  appellant's  right  to  pro- 
ceed by  action  was  barred.  Is  the  obliga- 
tion to  pay  a  tax  demand  levied  and  usnsed 
by  the  proper  anthoritleB,  and  In  accordance 
with  leirlBlative.  direction,  a  "liability  cre- 
ated by  statute"?  That  It  Is  such  a  liability 
is  well  suniwrted  by  reason,  and  Is,  almost 
without  exceptiim,  the  view  adopted  by 
courts  of  last  resort  The  statx^  as  an  inci- 
dent of  its  sovravignty,  possesses  tAe  power 
to  Impose  npon  persons  and  estates  within 
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KB  Jarlsdlctlon  their  Just  and  proportionate 
share  of  the  expenses  and  burdens  of  main- 
taining Its  existence  and  effecting  Its  objects, 
Hmlted  only  In  the  exercise  of  this  power 
by  constitutional  restrictions.  This  power  to 
tax  Is  strictly  legislative,  and  its  exercise 
must  ensue  from  the  mandate  of  the  law- 
maklnir  branch  of  the  government  in  the  es- 
tablishment of  fixed  and  general  rules  insur- 
ing, as  near  as  may  be,  exact  Impartiality 
and  equality  In  the  distribution  of  the  com- 
mon burden.  The  process  by  wbich  this  ex- 
action from  the  Individual  or  the  Mtate  is 
accomplished  Is  the  product  of  statutory  en- 
actment. The  duty  Imposed  is  characterized 
and  deflued  by  and  dependent  upon  the  leg- 
I»latlve  will,  and  Is  a  liability  created  by 
statute,  gome  of  the  numerous  decisions 
adopting  this  construction  are  Bristol  v. 
Washington  Co..  177  U.  8.  147.  20  Sup.  Ct. 
585.  44  L.  EO.  701;  State  v.  Mlnhig  Co.,  14 
Nev.  22ft;  City  and  County  of  San  Fran- 
cisco V.  Jones  (C.  C.)  20  Fed.  ISS;  San  Fran- 
cisco T.  liunlng,  73  Cal.  GIO,  15  Fac.  311; 
State  V.  Certain  Lands  In  Redwood  Go. 
(Minn.)  42  N.  W.  473;  Pine  Go.  v.  Lambert. 
m  Minn.  203,  58  N.  W.  890;  19  Am.  &  Eng. 
Ene.  Law  (2d  Ed.)  p.  282,  and  cases  cited; 
Cooley.  Tax'n,  435. 

A  demand  for  taxes  being  a  liability  creat- 
ed by  statute,  the  next  Inquiry  is,  do  bie 
proTlslons  of  said  subdivision  2  of  section  42. 
as  amended,  and  sectloft  40,  conflict  witb  sec- 
tion S9,  art.  D,  of  tbc  constitution?  This  ques- 
tion must  be  answered  In  the  negative.  The 
inhibltwy  words  of  the  constitntlon  are  that 
no  obllgatlQD  or  liability  In  favor  of  the  state 
shall  be  "exchanged,"  "transferred,"  "remit- 
ted," "released."  "postponed,"  "dimtalshed," 
"extinguished."  That  the  terms  "exchanged** 
and  "transferred**  can  have  no  application  to 
the  subject  herein  must  be  conceded;  nor 
does  the  statute  "postpone,"  or  suspend  for  a 
time,  the  remedy  for  the  ^forcement  of  pay- 
ment, giving  a  tonporary  respite  to  tiie  debt- 
or, to  be  fallowed  by  a  revival  of  the  right 
to  collect  from  him;  nor  can  a  diminution 
follow  from  the  statute  canceling  a  part  of 
the  debt  and  leaving  In  force  a  part  If  there 
Is  any  conflict  In  the  statute,  It  must  be  found 
In  the  remaining  words  "remitted,"  "releas- 
ed." "exttogui^ed,"  and  which,  for  the  pur- 
poses of  tills  case,  may  be  considered  as  con- 
vertible terms  prohibiting  a  cancelation  of 
obllgatioiui  of  the  class  embraced  In  the  con- 
stitution. The  statute  relied  on  by  the  de- 
fendants, which  Umlts  fbe  right  to  sue  within 
two  years  after  the  maturity  of  the  demand, 
does  not  operate  to  remit,  release,  or  extln- 
gulsh  the  obligation.  With  respect  to  person- 
al actions  for  the  recovery  of  debt,  statutes 
of  limitation  are  not  statutes  of  release  or 
liquidation.  They  effect  the  remedy,  and  not 
the  right.  Gnlterman  v.  Wlshon,  21  Mont 
■iOi,  54  Pac.  566;  Cool^.  Const  LIm.  p. 
447;  IS  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
147,  and  cases  cited.  While  plalutUTs  right 
to  proceed  by  action  is  lost  by  dehiy,  the  debt 


Is  not  «EtInguIshed,  and  the  officers  authorised 
so  to  do  may  pursue  the  oOxer  remedies  pro- 
vided by  law  and  enforce  collection,  ^e 
laws  of  this  state  provide  a  summary  method 
at  setenre  and  sale  of  personal  property  and 
sale  of  realty  tor  raiforcing  payment  of  taxes, 
and  also  authorize  the  bringing  of  a  common- 
law  action  for  the  recovery  of  a  perscmal 
judgment  agabist  the  delinquoit  taxpayer. 
Neither  of  these  remedies  Is  dependent  on  the 
other  for  Its  exlstoice  or  ^clency<  The  pro- 
ceeding by  action  Is  a  remedy  In  additiim  only 
to  the  others  named.  But  for  the  statute  cre- 
ating It,  the  remedy  would  not  exist  The 
lawmaking  power,  having  authority  to  pre- 
scribe or  .withhold  altogether  a  particular  rem- 
edy, may,  In  Its  enactment,  Invest  It  with 
such  restrictions  as  will,  hi  its  Judgment  best 
subserve  the  public  good.  Were  there  no  stat- 
ute authorizing  the  brh^Ing  of  an  action  to 
coltect  a  tax  debt  and  the  legislature.  In  its 
wisdom,  deemed  It  expedient  to  make  pro- 
vision for  such  a  remedy,  could  It  be  reason- 
ably contended  that  In  the  enacbnent  of  such 
a  law  the  constitutional  provision  rdled  on 
by  the  plaintiff  would  stand  In  the  way  of  a 
proviso  that  the  action  should  be  brought 
within  a  specified  time,  else  the  right  to  sue 
be  denied?  Or  would  tiie  pow»  of  the  legis- 
lature be  questioned  to  repeal  altogether  the 
existing  right  to  proceed  by  action,  leaving 
the  remedies  of  distraint  and  sale  to  be  pur- 
sued by  the  collecting  officers?  The  power  to 
sue  for  deilnquoit  taxes  existed  at  the  adop- 
tion of  the  constitution,  authority  therefor 
being  found  In  aecUon  9  of  the  act  of  the  16th 
legislative  assembly  of  the  territory,  approv- 
ed March  14, 188B.  p.  225,  and  Ukewlse,  at  the 
same  time,  the  statute  limiting  the  period 
within  which  such  actions  might  be  brought 
was  In  force.  If  it  had  beoi  the  Intention  of 
the  framws  ot  the  constitution  to  exempt  the 
state  from  the  operation  of  statutes  of  limits* 
tlons.  It  would  have  been  an  easy  matter 
to  Incorporate  a  clause  to  that  effect  In  the 
Instrument  More  than  two  years  having 
elapsed  between  the  maturity  of  each  of  the 
claims  sued  on  and  the  commencement  of 
the  actions,  the  lower  court  properly  sustained 
the  motion  of  the  defendants  for  a  nonsuit 
The  Judgm«it  Is  therefore  affirmed. 
Affirmed. 

BRANTLY,  O.  T.,  and  PIGOTT,  J.,  concur. 
MIIJ3UBN,  J.,  having  been  of  couns^  in  oth- 
undetwrntned  causes  presenting  the  same 
question  here  Involved,  does  not  participate 
In  the  foregoing  opinion. 


W  Utah,  u) 
STATE  V.  DELVBCCHIO. 

(Supreme  Court  of  Utnh.    Juue  6.  1002.) 

RAPE— INFORMATION— RESISTANCE— ALLBOA- 
TION—SUFFICIENCY— APPEAL— BILL 
OF  BXCEFTI0N8. 

1.  Rer.  St  i  4217,  defines  rape  to  be  "an 
act  of  sexual  interrourfie  accomplished  with  a 
female,  not  the  wife  of  the  perpetrator,  under 
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cither  of  the  followiag  circumstaiices,"  among 
which  the  third  is,  "when  she  resists  but  her 
reaiBtaoce  Is  overcome  by  force  or  violence." 
Au  information  charged  that  accused  uolaw- 
fully,  forcibly,  f^ooioasly,  and  against  the  will 
aud  without  the  consent  of  the  prosecutrix, 
ravished  her.  Held,  that  a  motion  in  arrest  of 
jiulsuifnt  on  the  ground  that  the  information 
did  not  allege  resistance  overcome  by  fear  or 
\iolenee  was  properly  overruled;  the  language 
lieing  equivalent  to  a  statement  of  resistance 
ov(>i-{wiiie  by  force. 

2.  While  it  is  the  better  and  safer  practice, 
when  a  crime  is  defined  by  a  statute,  aud  all 
of  its  constituent  elements  are  therein  specific- 
ally set  out,  to  charge  it  iu  Uie  indictment  or 
information  in  the  language  of  the  statute,  it 
ma;ir  he  properly  charged  in  other  words  of 
equivalent  import. 

3.  Rev.  St.  p.  1012,  §  4&13,  provides  that  on 
the  trial  of  an  information  the  defendant  may 
except  to  the  decision  of  the  court  In  rejecting 
or  admitting  testimony  or  in  instructing  the 
jury;  section  4913  provides  that  bills  of  excep- 
tions In  criminal  cases  shall  be  settled,  aigned. 
and  filed  as  in  civil  cases;  and  section  4&1S 
jirovldes  that  when  written  requests  to  charge 
hare  been  prtseuted,  given,  or  refused,  such  re- 
quests need  not  be  excepted  to  or  embodied  In 
a  hill  of  exceptions,  but  shall  form  part  of  the 
record.  Held,  that  where,  on  appeal  in  a  crim- 
inal case,  complaint  is  made  of  the  giving  and 
refusing  of  certain  instructionSj  and  of  the  ad- 
mission and  rejection  of  certain  evidence,  but 
it  does  not  appear  that  the  instructions  were 
written,  and  the  stenographic  notes  of  the  trial 
proceedings,  pnri>ortinjf  to  be  a  bill  of  excep- 
tions, are  not  authenticated,  save  by  the  ste- 
nographer's certificate,  the  objections  cannot 
be  considered. 

Appeal  from  district  coart,  Salt  Lake  coun- 
ty; S.  W.  Stewart,  Judge. 

Vedo  Delveccbto  was  convicted  of  rape, 
and  he  apjjeala.  Affirmed. 

D.  8.  Trumaiit  for  appelant.  M.  A.  Bref^ 
den,  Att7  Gen.,  and  W.  B.  Wblte,  Dep.  Atty. 
Gen.,  for  the  State. 

BASKIN,  J.  The  Infwmatlon  alleged  that 
the  defendant  "on  the  2l8t  day  of  July.  A. 
D.  1901.  at  Bait  Lake  county,  state  of  Utah, 
hi  and  upon  one  Bertha  Westlnnd,  a  female, 
not  tiie  wife  of  the  said  Vedo  DelTOCchio,  un- 
lawfully, forcibly,  and  fdonlously  did  make 
an  aaaanlt,  with  the  Intent  then  and  there 
the  said  Bertha  Westlnnd,  unlawfully,  for* 
dbly,  and  f^onlonsly,  to  ravish  and  carnal- 
ly know,  and  her,  the  said  Bertha  Weetlnnd, 
.thai  and  thwe,  against  her  will  and  without 
her  consent,  unlawfully,  forcibly,  and  f elo* 
nlonsly  did  ravish  and  carnally  know,  con- 
trary to  the  form  of  the  statutes  of  the  state 
aforesaid  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Utah."  The  Jury  havlt^  found  him 
guilty,  a  motion  in  arrest  of  Judgment  was 
made.  The  grounds  stated  in  the  motion 
were  "that  the  Information  in  this  case  falls 
to  state  facts  sufficient  to  constitute  a  public 
offense,  or  of  the  offense  of  rape  sought  to 
be  charged  in  said  information,  or  to  state 
sufficient  or  any  facts  so  that  the  defendant 
herein  can  understand  the  nature  of  the 
charge  against  him."  The  overruling  of  the 
motion  is  asfcigued  as  error. 


1.  Section  4217  of  the  Bevlsed  Statutes 
defines  rape  to  be  "an  act  of  sexual  inters 
course  accomplished  with  a  female,  not  the 
wife  of  the  perpetrator,  under  eith«  of  the 
following  circumstances,"  among  which  the 
third  is,  "when  she  resists  but  her  resistance 
is  overcome  by  force  or  violence."  The  ob- 
jection urged  by  defendant's  counsel  is  that 
the  iuTormatlon  falls  to  allege  that  the  said 
Bertha  Westlund  resisted,  and  that  her  re- 
sistance was  overcome  by  defendant's  force 
or  violence.  While  It  Is  the  better  and  safer 
practice,  when  the  crime  committed  is  de- 
fined by  a  statute,  and  all  of  Its  constltuait 
elements  are  therein  specifically  set  out,  to 
charge  it  In  the  indictment  or  information 
In  the  language  of  the  statute,  It  may  be 
properly  charged  In  other  words  of  equiva- 
lent impoi-t  10  Bnc.  PI.  &  Prac.  483  et  seq. 
We  are  of  the  opinion  that  the  language  In 
which  the  defraidant  is  charged  with  having 
unlawfully,  forcibly,  fdoniously.  and  against 
the  vrill  and  wltlmut  the  consent  of  the  said 
Bertha  Westlund,  committed  the  acts  of 
ravishment  and  carnal  knowledge,  is  sub- 
stantially equlvalHit  to  stating  that  ^e  re- 
sisted, but  her  reslirtance  was  overcome  by 
force.  It  was  so  h^d,  undw  provisions  the 
same  as  those  of  section  4217,  before  quoted, 
in  the  cases  of  People  v.  Pacheco,  70  GaL 
473,  11  Pac.  761,  uid  Harmon  v.  Territory 
(Okl.)  48  Pac.  66.  The  motion  in  arrest  of 
Judgment  was  th»efore  ^perly  overruled. 

2.  The  other  errors  assigned  are  based  up- 
on the  action  of  the  trial  court  in  glvhkg  and 
reusing  to  give  certain  Instructions,  and  In 
admitting  and  r^usii^  to  admit  certain  evi- 
dence It  does  not  appear  from  the  record 
that  the  instructions  given  and  complained 
of  were  requested  In  writing  by  ^ther  party; 
n<»  does  It  appear  that  those  which  were  re- 
fused w&B  requested  in  writing  by  the  de- 
fei^nt;  or  that  he  requested  them  at  all; 
nor  does  the  record  contain  any  bill  of  ex- 
ceptions, settled,  signed,  and  filed  as  re- 
quired by  section  4M0,  Ber.  Bt  What  pur- 
ports to  be  a  bill  ot  aceptioos  consists  of 
a  transcript  of  the  official  stenographer's 
notes  of  the  evidence  and  proceeding  at  the 
trial  These  notes  are  not  authenticated,  ex- 
cept by  the  certificate  of  the  stenographer. 
Under  the  provisions  of  Cr.  Oode,  c.  39  fBev. 
St.  p.  1012),  the  evidence  which  was  admit- 
ted and  that  which  was  rejected,  and  the 
instructions  given  and  those  which  were  re- 
fused, not  h^ng  embodied  in  a  bill  of  excep- 
tions, form  no  part  of  the  record.  An  ap- 
pellate court  is  authorised  only  to  decide 
questions  presented  by  the  record.  We  can- 
not, therefwe,  consider  any  of  the  objections 
which  are  based  upon  the  evldoice,  or  upon 
the  Instructions  glvea  at  refused. 

It  Is  (Hrdered  that  the  Judgment  be  affirm- 
ed, and  the  case  remanded  for  furtlier  pro- 
ceedings In  accordance  with  lav. 

MINER,  O.  J.,  and  BAliTCH,  J.,  concur. 
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STATE  T.  VAN  KURAN. 

(Supreme  Court  ot  Utah.    June  4.  1002.) 

BMBBZZLBM  BNT— INSTRUCTION  S-FREVIOUS 
GOOD  CHARACTER— BFFBCT  OF  PROOF. 

1.  On  a  prosecution  for  embezzlement,  wlipro 
the  proof  was  all  circumstantial,  and  related 
to  false  entries  in  the  books  of  defendant  as 
treasurer  ot  a  corporation,  to  which  others  alao 
had  access,  it  was  error  to  give  aa  instruction 
limiting  the  consideration  of  eridence  as  to  de- 
fendant's good  character  to  the  determination 
of  whether  the  witnesses  testifying  to  the  crim- 
inating facts  had  been  mistaken  or  had  testified 
falsely,  as  all  the  testimony  of  these  witnesses 
might  have  been  ti'ue,  and  still  the  crime  com- 
mitted by  another. 

2.  In  counection  with  a  charge  limiting  the 
effect  of  evidence  as  to  defendant's  good  char- 
acter to  the  determination  of  the  weight  of  the 
other  evidence,  an  instruction  that,  if  the  jury 
belieTed  that  the  defendant  committed  the 
crime  in  Question,  they  should  find  him  guilty, 
although  he  had  previously  sustained  a  good 
repntation,  was  error,  as  he  was  entitled  tu 
have  evidence  of  his  good  character  consid-  I 
ercd,  the  same  as  any  ^er  eBtabllsbed  fact. 

B.  On  a  criminal  prosecution,  where  the  evi- 
dence was  circumstantial,  and  testimony  aa  to 
the  defendant's  good  character  had  been  in- 
troduced, the  court  should  have  charged  that 
«nch  evidence  should  be  considered  and  weigh- 
ed the  same  as  other  eTidence,  and  that  it  in 
itself  might  not  oulj  create  a  reasonable  doubt 
of  guilt,  but  mii^t  carry  conviction  of  inno- 
cence, i 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; S.  W,  Stewart,  Judge. 

Arthur  J.  Van  Kuran  was  convicted  of 
embezzlement,  and  appeals.  Reversed. 

P<m«a,  Straap  &  Llppman,  for  appelant. 
M.  JL  Breedeiit  Atty.  Oeiu.  W.  B.  White, 
Depi  Atty.  Gen.,  and  Blcbards  ft  Vaiian,  for 
the  State. 

BABTCH,  J.  Tbe  defoodant  was  proae- 
cuted  for,  and  coDTicted  of,  the  crime  of  em- 
beoslement.  XTpon  helng  sentenced  to  Im- 
priscmment  In  tiie  state  prison,  be  ajvealed 
to  this  court,  clalmliv  that  bis  conviction 
was  not  lawful,  and  that  a  new  trial  ought 
to  be  granted.  Fnmi  tbe  record  It  appears 
that  he  was  charged  with  unlawfully,  fe- 
loniously, and  frauduloitly  i^roprlatlng  and 
erabessllng  ^000  of  money  belon^ng  to  tbe 
Oregon  Sbnt  TJne  Balboad  Company,  a  cor^ 
poratlon,  on  February  8, 1901;  he,  as  Is  aver- 
red, having  been  Intrusted  with  the  monvj 
as  the  local  trotsurer  of  tbat  «nnpany. 
From  the  evidence,  among  other  things,  It 
appears  that  tbe  defendant  became  the  local 
treasurer  of  the  company  i&  March,  1897, 
and  remained  such  until  this  trouble  arose; 
that  previous  to  his  employment  as  such 
treasurer,  and  ever  since  Octobo:,  1880,  be 
was  chief  cleric  In  the  treasurer's  d^artment 
of  the  Union  Pacific  Bailroad  Company  at 
Omaha,  Neb.;  that  In  the  course  of  such  em- 
ployment vast  sums  of  money  passed  throngh 
his  hands;  that  while  local  treasurer  of  the 
Oregon  Short  IJne  Bailroad  Company  the 
money   received  amounted  to  $700,000  to 


1  SUte  T.  Blue,  53  Pac.  978.  17  Utah,  Paople  v. 
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$1,000,000  per  month,  about  half  of  which 
passed  through  his  office;  tbat  the  money 
was  deposited  mostly  In  McComlck  ft  Go.*» 
and  Jones  ft  Ca's  Banks;  tbat  various 
books  were  kept  hi  the  local  treasurer's  of- 
flce,  showing  the  accounts  of  the  company 
and  the  accounts  with  tbe  banks;  that  thft 
remittances  l^om  agents  and  conductors, 
amounting  to  about  a  half  million  dollars  per 
month,  were  made  directly  to  the  banks,  and 
wtfe  not  handled  by  the  local  treasurer's  of- 
fice at  all;  that  the  banks  would  give  the 
treasurer  credit,  and  then  send  him  the  de- 
posit slips,  to  enable  him  to  make  the  entries 
in  his  books;  that  the  money,  checks,  and 
drafts  received  at  tbe  local  treasurer's  office- 
were  usually  taken  to  the  hank  by  the  chief 
clerk,  but  sometimes  they  were  taken  by  the 
other  clerk,  sometimes  by  the  hall  boy,  and 
someUmes  by  the  janitor;  tbat  three  persons 
had  access  to  these  tbtngs  In  the  local  treas- 
urer's oEBce,  and  the  chief  clerk'  had  a  k^ 
to  the  office,  and  had  access  to  the  books: 
that  tiie  other  clerk  and  Janitw  also  had 
keys:  that  on  several  occasions  discrepancies 
between  the  accounts  appeared  from  the 
books  of  the  treasurer  and  of  the  banks,  but 
which,  until  the  resent  Instance,  woe  al- 
ways found  to  be  mere  mors  in  the  accounts; 
and  that  tbe  discrepancy  or  shortage  which 
has  resulted  In  this  prosecutUm  amounta,  aa 
per  snch  books,  to  $8,000,  which  sum,  it  ap* 
pears,  has  not  been  satisfactorily  accounted, 
for      tbe  treasurer. 

At  tbe  trial  It  was  shown  tbat  the  defend- 
ant prior  to  the  alleged  defalcation,  had  al* 
ways  borne  a  good  dharacter  for  tmtb  and 
honesty,  and  this  forms  tbe  basis  for  the 
principal  question  raised  upon  this  appeal. 
The  appellant  Insists  that  th«  -court  erred  In 
Its  cbarge  to  the  Jury  as  to  character,  and 
in  refusbtg  to  charge  as  requested.  Among 
other  thlnsn  the  defense  requested  tbe  court 
to  charge  as  follows:  *Tou  are  further  In- 
structed that  good  ebaracter  Is  an  Important 
fact  wllii  evoy  man,  and  never  more  so  Uian 
when  be  Is  put  on  trial,  charged  with  an  (tf^ 
fmse  which  Is  rendered  ImprobaMe  In  tbe 
last  degree  by  a  uniform  course  of  life  wholly 
Inconsistent  with  any  such  crime.  There  are- 
cases  (and  It  is  for  yon  to  say  what  weight 
It  shall  have  In  this  case)  where  It  becomes 
a  man's  sole  dependence,  and  yet  may  prove 
snffidrait  to  ontwelj^  evidence  of  tbe  most 
pcwltire  character.  Tbe  most  clear  and  con- 
vincing cases  are  sometlmea  satisfactorily 
rebutted  It,  and  a  life  of  unblemished  In- 
tegrity becomes  a  complete  shield  of  protec- 
tion against  what  otherwise  may  appear  to 
be  proof  of  guilt  Good  character  may  not 
only  raise  a  doubt  of  guilt  which  would  not 
otherwise  exMt  but  It  may  taring  convlctkm 
of  Innocence.  In  every  criminal  trial  It  Is  a 
fact  which  the  defendant  Is  at  liberty  to  put 
In  evidence,  and,  being  in,  the  jury  have  a 
right  to  give  It  such  weight  as  they  think  It 
entitled  to."  Another  similar  request  was 
also  submitted  by  the  def«ise,  but  tbe  court 
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refused  botb,  and.  then  charged  In  the  fol- 
lowing longtiflge:  "You  are  instructed  that 
evidence  of  prevIoiiB  good  character  Is  com- 
jKtent  eTldence  In  favor  of  a  party  accused, 
as  tending  to  show  that  he  would  not  he  like- 
ly to  commit  the  crime  alleged  against  him. 
And  In  this  case.  If  the  Jory  believe  from  the 
evidence  that  prior  to  the  commlsslou  of  the 
alleged  crime  the  defendant  bad  always 
borne  a  good  character  for  honesty  and  truth 
among  his  acquaintances  and  In  the  neigh- 
borhood where  he  lived,  tben  tbls  Is  a  fact 
proper  to  be  considered  by  the  Jury,  with  all 
the  other  evidence  In  the  case,  in  determin- 
ing the  question  whether  the  witnesses  who 
have  testified  to  facts  tending  to  criminate 
him  have  been  mistaken  or  have  testified 
falsely  or  truthfully;  and  If,  after  a  careful 
consideration  of  all  the  evidence  in  the  case, 
Including  that  bearing  upon  his  previous 
good  character,  the  Jury  entertain  any  rea- 
sonable doubt  of  the  defendant's  guilt,  then 
it  is  their  sworn  duty  to  acquit  bim."  On  the 
theory  of  this  Instruction,  the  evidence  of 
good  character  could  not  be  considered  by 
the  jury  for  any  purpose,  except  for  that  of 
det^minlng  whether  the  witnesses  for  the 
prosecution  were  mistaken  or  had  testified 
falsely  or  truthfully.  Such  a  limitation  up- 
on such  evidence  is  especially  liable  to  mis- 
le&0  a  Jury,  wbere,  as  In  this  case,  there  is 
no  direct  proof  of  the  defendant's  guilt,  but 
where  the  criminating  evidence  consists  of 
testimony  relating  to  discrepancies  In  ac< 
connts  appearing  in  books  kept  by  the  de- 
fendant, vrhen  compared  and  considered  with 
the  books  of  the  bank  wh^e  the  banking 
business  was  done.  It  might  well  be  that 
tiie  witnesses  testifying  to  what  appeared 
from  those  books  were  ndtber  mistaken  nor 
nntrnthful  In  their  statements,  and  that 
the  money  was  actually  embezzled,  and  yet, 
as  others  had  access  to  the  books  In  ques- 
tion, the  defoidant  mlf^t  not  be  the  guilty 
person.  The  possibility  that  these  things 
may  exist  In  fact  is  of  Itself  sufficient  to 
show  that  such  a  limitation  upon  this  clara 
of  evidence  cannot  be  sustained  In  justice  to 
the  accused,  nor  is  it  warranted  In  law.  In 
er^  criminal  prosecution  the  accused  Is  en- 
titled to  prove  his  good  character,  and,  when 
proven,  tt  to  Itself  a  fact  In  the  case,— a  cir- 
cumstance tending.  In  a  greater  or  less  de- 
gree, to  establish  his  Innocence;  and  the 
prisoner  has  a  right  to  have  It  considered  by 
the  Jury  the  same  as  any  other  fact  in  evi- 
dence. "Such  fact,  considered  In  connection 
with  the  criminating  facts,  may  of  itself 
be  sufficient  to  render  It  highly  Improbable 
that  the  accused  would  commit  the  crime 
charged,  and  raise  a  reasonable  doubt  In  the 
minds  of  the  Jury.  Where  one  has  led  a 
consistent,  upright  and  honest  life,  why 
should  that  fact  not  avail  him  when  accused 
of  an  act,  a  conviction  whereof  would  destroy 
all  bis  future  hopes  and  aspiratimis,  and  take 
from  him  that  which  can  profit  no  man,  and 
which  no  wan  can  restore?   History  and  ex- 


perience teach  us  that  there  are  cases  in. 
which  the  accused's  sole  defense  is  a  good 
character,  and  yet  this  may  outweigh  the 
most  positive  proof.  Conspiracy  may  charge- 
an  Innocent  man  with  a  crime,  and  forge  its 
chain  of  suspicion  and  falsehood  so  skill- 
fully that  nothing  but  a  life  of  unblemished 
Integrity  and  honor  can  break  It.  Such  evi- 
dence Is  clearly  admissible,  and  may  not  only 
raise  a  doubt  as  to  the  defendant's  guilt,, 
but  bring  conviction  of  his  innocence."  State 
V.  Blue,  17  Utah,  175,  53  Tac.  978.  In  Peo- 
ple V.  Hancock,  7  Utah,  170,  25  Pac.  1093, 
where  the  trial  court,  in  its  charge  to  the- 
Jury,  limited,  in  effect,  the  proof  of  good 
character  to  doubtful  cases,  this  court,  hold- 
ing that  the  charge  was  misleading,  speaking 
through  Mr.  Justice  Miner,  said:  "There 
may  be  cases  made  out  so  clear  that  no  good 
"character  can  make  them  doubtful,  but  there 
may  be  others  In  which  evidence  given 
against  a  person  without  character  would 
amount  to  a  conviction.  In  which  a  higb 
character  would  produce  a  reasonable  doubt, 
or  In  which  high  character  would  actually 
outweigh  evidence  which  might  otherwise  ai>- 
pear  conclusive."  In  People  v.  Garbutt,  IT 
Mich.  9,  97  Am.  Dec.  162,  Mr.  Chief  Justice 
Cooley,  delivering  the  opinion  of  the  court, 
said:  "Good  character  Is  an  Important  fact 
with  every  man,  and  never  more  so  thau 
when  he  is  put  on  trial,  charged  with  an  of- 
fense which  is  rendered  Improbable  in  the 
last  degree  by  a  uniform  course  of  life 
wholly  Inconsistent  with  any  such  erime. 
There  are  cases  where  it  becomes  a  man's 
sole  dependence,  and  yet  may  prove  suffi- 
cient to  outweigh  evidence  of  the  most  posi- 
tive character.  The  most  dear  and  convin- 
cing cases  are  sometimes  satisfactorily  re- 
butted by  It,  and  a  life  of  unblemished  In- 
tegrity becomes  a  complete  shield  of  protec- 
tion against  the  most  skillful  web  of  suspi- 
cion and  falsehood  which  conspirators  have 
been  able  to  weave.  Good  character  may 
not  only  raise  a  doubt  of  guilt  which  would 
not  otherwise  exist,  but  It  may  In-hig  convic- 
tion of  Innocence.  In  every  criminal  trial 
it  is  a  fact  which  the  d^endant  Is  at  liberty 
to  put  in  evidence,  and,  being  In,  the  Jury 
have  a  right  to  give  It  such  weight  as  they 
think  It  entitled  ta"  5  Am.  &  Eng.  Bnc. 
Law  (2d  Ed.)  867;  Whart.  Cr.  Bv.  9§  66,  67; 
People  V.  Shepardson,  49  Cal.  People 
v.  Doggett  62  Oal.  27;  Fields  v.  State,  H 
Am.  Rep.  771;  Springfield  v.  State,  96  Ala. 
81,  11  South.  250,  38  Am.  St.  Rep.  85;  Com. 
v.  Cleary,  135  Pa.  64,  19  Atl.  1017,  8  L.  R.  A. 
301. 

The  court  was  also  unfortunate  In  its  fur- 
ther charge  respecting  the  good  character 
of  the  accused,  as  follows:  "If  the  Jury  bc^ 
lleve  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the 
crime  In  question,  as  charged  in  the  Infor- 
mation, It  will  be  yoiur  sworn  duty,  as  ju- 
rors, to  find  the  defendant  guilty,  even 
though  the  evidence  may  satisfy  your  miuds 
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tliat  tlie  defendant,  previous  to  tbe  comtuls- 
flion  of  the  alleged  crime,  had  sustained  a 
good  T^utatlon  and  character  for  honesty 
and  truth."  Considering  this  with  the  pre- 
rioos  instructions,  limiting  the  effect  of  the 
proof  relating  to  gf>od  character,  it  was  cal- 
culated to  lead  tbe  jury  to  infer  that  if,  from 
the  crlmlnatiDg  evidence,  they  trelleved  the 
prisoner  guilty,  they  must  discard  the  evi- 
dence of  good  character.  Tbe  instruction 
must  therefore  be  regarded  as  misleading 
and  erroneous,  for  the  accused  bad  tbe  right 
to  have  such  testimony  considered  in  deter- 
mining the  question  of  his  guilt  or  innocence, 
the  same  as  any  other  evidence  In  the  case. 
So  the  accused  had  the  right  to  have  the 
Jury  charged  that  in  determining  whether 
or  not  be  was  guilty  as  cbai^d  In  the  In- 
formatton,  beyond  a  reasonable  doubt,  his 
good  character,  so  far  as  involved.  If  proven, 
should  be  considered  and  weighed  the  same 
aa  any  other  fact  established,  and  that  It  hi 
itself  might  not  only  create  a  reasonaUe 
doubt  of  guilt,  which  might  not  otherwise 
exist,  but  might  carry  conviction  of  inno- 
cence. 

We  conclude,  therefwe,  tbat  the  court  err- 
cd  In  its  charge  as  to  good  characto:,  and 
that,  at  least,  the  substance  of  one  <x  the 
other  of  tbe  requests  hereinbefore  quoted 
and  referred  to  should  have  been  given. 
While  we  do  not  deem  further  discussion  in 
reference  to  tbe  charge,  which  Is  exceeding- 
ly loigthy,  necessary,  still  we  think  it  ad- 
visable to  direct  attention  to  the  fact  that 
there  are  other  portions  than  those  herein 
discussed  whicb  ought  to  receive  close  scru- 
tiny by  the  court  before  again  submitting  tbe 
case  to  tbe  jury,  in  tbe  event  of  anothor 
trial. 

We  do  not  think  It  important  to  comment 
on  the  other  points  presented  in  the  record. 

The  case  must  be  reversed  and  remanded, 
with  directions  to  the  court  below  to  set 
aside  the  judgment  and  sentence,  and  to 
grant  a  new  triaL  It  U  so  ordered. 

MINER,  0.  J.,  and  BASKIN,  3^  concur. 


(g  Idabo,  344) 
CITY  OF  WALLACE  t.  DEANE  et  al. 

(Supreme  Court  of  Idaho.   May  15,  1902.) 

DIBHISSAL  OF  APPBAI<  —  INJITNCTION  -  INEF- 
FECTUAL RBLIEF. 

Upon  an  appeal  from  an  order  diBBolving 
a  temporary  injunctiou,  where  It  Is  made  to 
appear  in  the  appdlnte  court  that  the  cause  in 
wlitcb  the  iujunction  issued  has  been  finally 
detcrmiucd  in  the  lower  court,  aud  no  appeal 
takrn  from  tlie  final  judfcmcot,  and  the  time 
In  which  to  take  an  appeal  from  such  final  or- 
der has  expired,  the  appellate  court  will,  ou 
motion,  disniisa  the  appeal  on  tbe  gronnd  that 
it  would  be  an  idle  act  either  to  affirm  or  re- 
verse the  order  dissolving  such  Injunction. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sbosbone  Coun- 
ty:  A.  E.  Mayhew,  Judge. 


Action  by  tbe  city  of  W*aUace  against  Fred- 
crick  T.  Deane  and  others.  From  an  order 
dissolving  a  temporary  injunction,  plaintiff 
appeals.  Dismissed. 

A.  O.  Kerus  and  Will  Shaw,  for  appelant. 

C.  W.  Beale,  for  respondents. 

QUARI^S,  C.  J.  This  is  an  appeal  from 
an  order  of  tbe  district  court  dissolving  a 
temporary  Injunction  theretofore  granted  by 
said  district  couri  In  this  action,  which  order 
so  appealed  from  was  made  and  entered  on 
the  6th  day  of  August,  1900.  It  was  made 
to  appear  in  this  court  tbat  afterwards,  on 
the  5th  day  of  November,  1900,  a  final  Judg- 
ment in  favor  of  tbe  respondents  was  en- 
tered In  this  action  In  tbe  district  court 
whereby  said  action  was  terminated.  It  Is 
also  made  to  appear  tbat  no  appeal  from 
said  final  judgment  has  been  taken,  and  that 
the  time  for  taking  such  appeal  has  exph-ed. 
Upon  these  grounds  tbe  respondents  move 
to  dismiss  this  appeaL  This  motion  must  be 
sustained.  A  review  of  the  action  of  the 
district  court  upon  the  motion  to  dissolve 
said  temporary  injunction  would  be  an  Idle 
act  upon  the  part  of  this  court  That  order. 
If  erroneous,  must  stand.  Its  reversal  would 
accomplish  no  useful,  or  beDefldal  purpose 
to  any  one.  and  would  not  aCTect  the  status 
of  the  parties,  M  the  controversy  has  long 
since'  ended. 

For  the  foregoing  reasons,  the  motion  to 
dismiss  tbe  appeal  is  sustained. 

SULLIVAN  and  STOCKSLAGER,  JJ..  con- 
cur. 


(8  Idaho,  14$) 
STATE  T.  GILBERT. 
(Supreme  Court  of  Idaho.   May  IG,  IIKMU 

CRIMINAL  LAW— JURT— SPECIAL  TENIRS— 

CHANGE  OP  VENUE— EVIDENCE— DY- 
JNO  DECLARATIONS. 

1.  There  is  no  statute  In  this  state  prohibit- 
ing secular  business  or  the  performance  of  min- 
isterial acts  by  mlnlBterial  oflBcera  on  Sunday, 
aud  therefore  an  objection  to  the  pauel  of  a 
jury  iu  a  criminal  action  that  some  of  said 
jurors  were  summoned  under  a  spedal  venire 
on  Sunday  was  properly  overruled,  and  such 
action  is  not  ground  for  reversing  tiie  'judg^ 
ment  in  a  criminal  action. 

2.  The '  granting  of  a  change  of  venue  in  a 
criminal  action  upon  motion  of  the  defendant 
is  a  matter  resting  larg^  in  the  souud  discre- 
tion of  the  court,  and  tlw  deuial  of  sndb  mo* 
tion  will  not  authorize  a  reversal  of  a  judg- 
ment against  the  defendant,  where  it  manifest- 
ly appears  from  the  record  tbat  the  defendant 
bad  a  fair  and  impartial  trial,  and  that  no 
troablft  was  experienced  in  obtaining  an  im- 
partial jury. 

3.  The  declaration  of  the  deceased,  made  Im- 
medintely  after  he  was  mortally  stabbed  by 
the  accused,  to  the  effect  that  he  was  "stabbed 
to  tbe  heart,  that  he  wan  dying,  and  that  he 
was  doue  for,"  is  admissible  as  a  pnrt  of  tbe 
res  gestai;  but  the  rale  would  be  different  if 
any  rousiderable  time  bad  elapsed  between 
^e  affray  and  tbe  making  of  such  declaration. 

(Syllabus  by  the  Omrt) 
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Appeal  from  district  court,  Idaiio  county; 
B.  C  Steele.  Judge. 

Andrew  Gilbert  was  foqnd- guilty  of  mur- 
der, and  appeals.  Affirmed. 

Uoode  &  McNamee,  for  appellant  Frank 
Martin,  Atty.  Gen.,  for  tlie  SUte. 

QVARLE8,  O.  3.  The  defendant  was 
prosecuted  upon  the  Informatlou  of  the  prose- 
cuting or  county  attorney  of  Idaho  county  up- 
on the  charge  of  murder,  tried  by  a  jury,  and 
found  guilty  of  murder  of  the  second  d^ee, 
and  duly  sentoiced  to  confinement  at  hard 
labor  In  the  state  penitentiary  for  life.  There- 
after appellant  mored  for  a  new  trial,  which 
was  denied,  and  Is  appealing  to  this  court 
from  an  order  denying  a  new  trial  and  from 
the  Judgment  of  conTlction. 

Appellant  has  assigned  36  errors  of  law  oc- 
curring ui>on  the  trial  and  upon  the  bearing 
of  tte  motion  for  a  new  trial,  but  in  appel- 
lant's brief  only  4  or  5  of  these  errors  are 
discussed.  However,  cotmsel  for  appellant,  in 
his  oral  argument  at  the  hearing,  expressly 
stated  that  appellant  did  not  waive  any  of 
the  errors  assigned.  We  have  carefully  ex- 
amined the  record  In  this  ca8&  and  have  care- 
fully considered  each  and  every  of  the  assign- 
ments of  error  In  the  record,  and  after  such 
ccHisIderatton  we  deem  It  unnecessary  to  dis- 
cuss any  of  the  alleged  errors  except  those 
which  were  discussed  In  the  appellant's  brief. 
One  of  the  allied  errors  which  is  seriously 
discussed  at  length  by  appellant  Is  based  upon 
the  action  of  the  trial  court  directing  a  spe- 
cial venire  to  Issue  for  40  jurors  on  the  even- 
ing of  May  4, 1901;  said  vmlre  returnable  on 
the  following  Monday  morning.  It  Is  claimed 
by  the  appellant  that  0  of  the  40  persons  sum- 
moned as  jnrors  under  said  special  venire 
were  summoned  ~by  the  sheriff  cip  Saturday 
evening,  and  that  the  remaining  31  were  sum- 
moned by  the  shoiff  on  Sunday,  May  5th. 
which  claim  Is  austained  by  the  record.  Up- 
on tbe  calling  of  the  case,  and  before  any  of 
the  said  persons  so  summoned  as  jurors  un- 
der said  special  venire  were  sworn  upon  Uielr 
voir  dlre^  counsel  for  appellant  objected  to 
the  drawing  of  any  names  from  the  box,  or 
the  swearing  of  any  persons  es  jnrors,  who 
woe  summoned  on  Sunday,  May  6th.  This 
objection  was  overruled  by  the  court  to 
which  appellant  duly  excepted.  Appellant 
now  contends  that  the  summoning  of  said 
perstms  as  jurors  on  Sunday  vras  a  judicial 
act  and  as  such  prohibited  by  the  provisions 
of  sections  12,  3866,  Rev.  St  Said  section  12 
has  no  application  whatever  to  the  question 
before  us.  Section  3866  is  as  follows:  "No 
court  can  be  opened  nor  can  any  judicial  busi- 
ness be  transacted  on  Sunday,  on  the  flrst  day 
of  January,  on  the  fourth  day  of  July,  on 
Christmas  or  Thanksgiving  day,  or  on  a  day 
on  which  the  general  election  Is  held,  except 
fw  the  following  purposes:  (1)  To  give,  upon 
their  requeBt,  Instructions  to  a  jury  when  de- 
Ubmtlog  on  their  verdict;  (2)  to  receive  a 


verdict  or  dlsdmrge  a  jury;  for  the  exer- 
cise of  the  powers  of  a  magistrate  in  a  crim- 
inal action  or  In  a  proceeding  of  a  criminal 
nature:  provided,  that  In  civil  causes  orders 
of  arrest  may  be  made  and  executed;  writs 
of  attachments,  executions,  injunctions  and 
writs  of  prohibition  may  be  issued  and  serv- 
ed; proceedings  to  recover  possession  of  per- 
sonal property  may  be  had;  and  suits  for  the 
purpose  of  obtaining  any  such  writs  and  pro- 
ceedings may  be  Instituted  on  any  day."  It 
has  been  held  by  this  court  that  the  service 
of  legal  process  upon  Sunday  Is  a  ministerlalj 
and  not  a  judicial,  act.  and  therefore  not  pro- 
hibited by  the  provisions  of  section  3866.  See 
Havens  v.  Stiles.  67  Fac.  919.  and  authorities 
there  cited.  The  question  arose  in  Havens  v. 
Btilea,  supra.  In  regard  to  the  filing  of  a  dvU 
complaint  and  Issuing  summons  thereon ;  but 
those  acts,  like  the  one  In  question  here,  are 
ministerial  and,  .while  as  a  question  of  morals 
and  Christian  ethics  should  not  be  performed 
on  Sunday,  yet  we  have  no  statute  In  this 
state  prohibiting  secular  business  or  prohibit- 
ing the  performance  of  purely  ministerial  acts 
by  ministerial  office;  hence  the  t^Ieged  as- 
signment of  error  cannot  be  treated  as  sufil- 
dent  ground  for  a  reversal  of  ,the  judgment 
In  this  ease. 

Before  the  trial  the  defendant  moved  for 
a  change  of  venue  upon  the  ground  of  bias 
and  prejudice  against  the  defendant  This 
motion  was  denied  by  the  court,  and  we  are 
now  asked  to  bold  that  this  action  of  the  court 
was  error  prejudicial  to  the  defendant  and 
such  as  demands  a  reversal  of  the  judgment 
of  conviction.  The  granting  or  refusing  to 
grant  a  change  of  venue  Is  a  matter  largely 
within  the  discretion  of  the  trial  court  and 
the  denial  of  the  motion  for  a  change  v  of 
venue  cannot  be  the  basis  for  a  reversal  of 
the  judgment  of  conviction,  where  It  manifest- 
ly appears  from  the  recmd  that  the  -^aidant 
can  have  and  did  have  a  fair  and  Impartial 
trial,  and  no  trouble  vras  experienced  In  ob- 
•talning  a  jury.  An  examination  of  the  rec- 
ord convinces  us  that  defendant  did  have  a 
fair  and  impartial  trial,  and,  while  the  evi- 
dence Is  somewhat  conflicting,  the  evld^ce 
Introduced  at  the  trial  was  sut&clent  to  au- 
thorize and  support  the  verdict  of  the  jury. 

The  defendant  contends  that  the  court  erred 
In  instructing  the  jury  as  to  what  constitutes 
reasonable  doubt.  This  instruction  Is  like 
many  others  upon  the  same  point  heretofore 
considered  1^  this  court  The  Instruction 
complained  of  Is  as  follows:  "Hie  term  'rea- 
sonable doubt*  does  not  mean  a  vague  or 
shadowy  doubt  A  reasonable  doubt  Is  one 
which  has  some  reason  for  Its  basis.  It  Is 
a  doubt  which  a  juryman  can  give  a  reason 
for.  Tou  ^ould  not  go  beyond  the  evidence 
to  hunt  for  doubt.  A  doubt  to  justify  an  ac- 
quittal must  be  reasonable,  and  arise  from  a 
candid  and  Impartial  consldoatlon  of  the  evi- 
dence. It  should  be  such  a  doubt  as  would 
cause  a  reasonable,  prudent  and  considerate 
man  to .  hesitate  and  pause  before  acting  In 
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the  gravef  and  more  Important  affairs  of  life." 
The  defendant  contends  "tliat  under  this  In- 
Btmctlon  the  state  need  only  prove  by  a  pre- 
ponderance of  evidence  in  order  to  convict 
the  appellant,  whereas  in  fact  there  mast  be 
an  abiding  conviction  to  a  moral  certainty  of 
the  truth  of  the  charge,  and  the  Jury  must  be 
entirely  satisfied  of  the  guilt  of  the  accused." 
This  Instruction  of  the  court  Informed  the 
jury  that  they  must  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
was  guilty  before  they  could  convict  him. 
We  find  no  error  In  the  instruction  complained 
of. 

The  appellant  also  complains  of  the  follow- 
ing instruction  given  by  the  trial  court  to  th0 
Jury:  "The  Jury  should  commence  the  Inves- 
ttgatlon  of  this  case  with  the  presumption 
that  the  defendant  is  Innocent  of  the  crime 
with  which  he  Is  charged,  and  you  should 
act  upon  this  presomptlon  throughout  your 
consideration  of  the  evidence,  unless  It  shall 
have  been  overcome  by  evidence  of  guUt  so 
strong  and  credible  and  conclusive  as  to  con- 
vince your  minds,  beyond  a  reasonable  doubt, 
that  the  defendant  Is  guilty.  This  rule  of 
law,  which  dotbes  every  person  accused  of 
crime  with  tbe  presumption  of  innocence,  and 
imposes  upon  the  state  tbe  burden  of  proving 
his  guilt  beyond  a  reasonable  doubt,  is  not 
Intended  to  aid  any  one  who  is  In  fact  guilty 
to  escape,  but  Is  a  Just  and  humane  provision 
of  law,  intended  to  l>e  construed  by  the  Jury 
In  a  common-sense  manner,  and  to  guard 
against  the  liberties  of  a  person  being  wrong- 
fully taken  away  from  him,  or  against  a 
person  being  wrongfully  punished."  We  do 
not  see  how  the  appellant  was  prejudiced  by 
this  instruction. 

One  of  the  witnesses  for  tbe  state— Feter 
Olsen— was  alleged  to  be  Incompetent  upon 
the  ground  that  be  was  insane,  and  the  trial 
court  was  asiied  to  examine  Into  the  In- 
sanity of  said  witness,  but  refused  to  hold 
such  inquisition.  It  appears  that  the  Insanity 
of  such  witness  was  examined  Into  by  the 
probate  court  upon  the  testimony  of  four 
examining  physicians,  and  he  was  found  to  be 
sane.  It  was  not  error  to  permit  said  witness 
to  testify  on*  behalf  of  the  state. 

Tbe  appellant  contends  that  It  was  preju- 
dicial error  to  permit  in  evidence  the  testi- 
mony of  witnesses  proving  the  dying  dec- 
larations of  the  deceased,  made  Immediately 
after  tiie  affray,  to  the  effect  that  he  was 
"stabbed  to  the  heart,  that  he  was  dying,  and 
that  he  was  done  for,"  The  evidence  shows 
that  deceased  had  a  large  wound  Infltcted  In 
his  side  with  a  Icnlfe,  and  that  his  entrails 
and  a  portion  of  one  of  his  lungs  were  pro- 
truding therefrom.  This  declaraUon,  being 
made  at  the  time  of  the  homicide,  was  a  part 
of  the  res  gestee,  and  we  do  not  see  how  the 
appellant  was  prejudiced  by  said  testimony. 
The  rule  perhaps  would  be  different  If  any 
considerable  portion  of  time  bad  elapsed  be- 
tween the  time  of  the  diflScuIty  and  the  mak- 
Jns  of  such  dedaratlon. 


Finding  no  reversible  error  In  the  record, 
the  order  denying  a  new  trial  and  the  Judg- 
ment of  conviction  appealed  from  are  af- 
firmed. 

SUIJUYAN  and  STOCKSIiAGER,  JJ.,  con- 
cur. 


(8  Idaho.  333) 
OITT  OF  WABDNEB  et  al.  T.  FELKBS, 
(Suprane  Court  of  Idaho.   May  14,  1902.) 

TOWNS  AND  VILLAQBS— INCORPORATION-^B- 

TITION—SU  FFICIBNCY— POWER 
OF  LEQISIATURE. 

1.  Uuder  the  provisions  of  sectiou  222i,  Rev. 
SL  1867,  prior  to  its  repeal,  the  petition  for 
the  incorporation  of  a  town  oc  village,  as  well 
as  the  order  of  incorporation,  was  required  to 
contain  an  accurate  description  of  the  metes 
and  bounds  of  such  town  or  village;  and,  if 
they  did  not  contain  such  description,  the  ot^ 
der  of  incorporation  was  void. 

2.  Au  act  entitled  "An  act  to  provide  for  tlie 
organization,  govenunent,  and  powers  of  cities 
and  villages,"^  approved  March  4,  1S8^  (see 
SesB.  laws  1803,  p.  07),  and  re-enacted  in 
1609  (see  Seas.  Laws  1899,  p.  192),  provides  a 
complete  scheme  or  plan  for  the  organisation, 
government,  and  powers  of  cities  and  villages, 
and  repeals  all  prior  acts  npou  that  subject. 

3.  A  miscitation  of  a  section  of  the  statute 
in  a  petition  and  order  for  the  incorporation  of 
a  town  or  village  will  not  make  such  petition 
and  order  void;  and  hM.  that  the  petition  and 
order  were  In  substantial  compliance  with  tha 
statute. 

4.  The  legislature  has  the  pow^r  to  authorize 
the  inhabitants  of  a  town  or  village  to  desig- 
nate in  their  petition  for  incorporation  the 
metes  and  bounds  of  such  town  or  village,  sub- 
ject to  review  by  the  board  of  county  commis- 
siouers,  and  on  appeal  by  the  district  court. 

fi.  The  provisions  of  said  section  40  of  said 
acts  of  1^  and  1S99  authorize  the  incorpora- 
tion of  towns  and  villages  containing  more 
than  1,000  inhabitants. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Shoshone  coun- 
ty; A.  E.  ^ayhew,  Judge. 

In  the  matter  of  the  incorporatloQ  of  the 
city  of  Wardner.  From  an  order  of  the 
board  of  county  commissioners  granting  tbe 
Incorporation  of  such  city,  John  Keating,  a 
taxpayer,  appeals.  John  Pelkes  hied  a  com- 
plaint In  intervention.  From  a  Judgment  In 
favor  of  the  intervener,  the  city  and  others 
appeaL  Beveraed. 

Ohas.  E.  Miller  and  W.  W.  Woods,  for  ap- 
pellants Holman  and  KCTtlng.  Heybnm  & 
Heybnm,  for  appellant  cltj  of  Wardner. 
John  P.  Gray,  for  respondent  Pelkes. 

SULLIVAN,  J.  This  proceeding  involves 
the  corporate  existence  of  tbe  city  erf  Ward- 
ner, Shoshone  county.  At  the  January,  1902, 
meeting  of  tbe  board  of  county  commission- 
ers of  said  county,  a  petition  signed  by  428 
of  the  taxable  male  Inhabitants  of  the  city 
of  Wardner  was  presented  to  the  board,  pray- 
ing that  the  said  city  of  Wardner  be  incor- 
porated, and  be  granted  such  righte  as  are 
provided  by  the  laws  of  Idabo;  tbe  petition 
describing  the  boundaries  of  said  Incorpora- 
tion according  to  the  subdivisions  of  the  pub- 
lic land  surveys,  containing  a  total  area  of 
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321.4  acres,  and  a  total  claimed  area  of  319.- 
003  acres,  to  whlcb  petition  was  attached  a 
map  of  the  proposed  dty  of  Wardner.  On 
the  17th  dar  of  January,  1902,  the  board  of 
county  commlasloners,  liaving  consldt-red  the 
petition,  granted  the  prayer  thereof.  Said 
order  incorporating  the  city  of  Wardner  sets 
forth  tliat  a  mfljOTilr  of  the  taxable  male 
Inliabitants,  as  well  as  a  majority  of  the  tax- 
able inhabitants,  of  the  said  city  of  Ward- 
ner, had  petitioned  the  said  board  that  the 
«ai4  city  of  Wardner  be  Incorporated,  and 
farther  sets  forth  the  metes  and  bounds  of 
the  proposed  city  of  Wardner,  with  the  ad- 
jacent bounds  thereof,  in  all  not  exceeding 
six  miles  square,  and  redtes  that  the  board 
was  satisfied  of  the  reasonableness  of  the 
prayer  of  the  petition,  and,  pursuant  to  the 
proTisIons  of  section  2224  of  the  Revised 
Statutes  of  Idaho,  declared  said  city  of  Ward- 
ner incorporated,  and  In  the  order  described 
the  same  acccHrdiog  to  the  public  land  sur- 
Teys  of  the  United  -States.  The  board  fur- 
ther ordered  that  the  corporate  powera  and 
duties  of  the  said  city  of  Wardner  be  vested 
Jn  a  board  of  trustees,  and  appointed  Rich- 
ard Toner,  Alfred  Page,  Hugh  France,  W.  F. 
Goddard,  and  David  Reese  as  such  board  of 
trustees.  Publication  of  said  proceedings 
was  first  made  in  the  Wallace  Press,  a  news- 
paper published  at  Wallace,  Shoshone  county, 
Idaho,  In  the  issue  dated  January  25,  1902; 
and  within  20  days  thereafter  W.  H.  Hol- 
man,  declaring  himself  to  be  a  citizen  and 
taxpayer  of  the  city  of  Wardner,  and  John 
Keating,  declaring  himself  to  be  a  citlsen 
and  taxpayer  of  the  city  of  Wardner,  feel- 
ing themselves  to  be  aggrieved  by  said  order, 
gave  notices  of  appeal  to  the  district  court 
of  the  First  Judicial  district  of  the  state  of 
Idaho,  in  and  for  the  county  of  Sboshone. 
Thereafter,  on  the  20th  day  of  February, 
1902,  within  10  days  after  the  flUng  of  the 
appeals  from  the  order  of  the  board,  John 
Pelkes,  declaring  himself  to  be  a  citizen  and 
taxiMiyer  of  said  town  of  Wardner,  by  leave 
of  the  court  filed  his  complaint  In  Interven- 
tion, setting  up  therein  that  the  act  of  the 
board  in  incorporating  said  city  of  W^ardner 
on  the  17th  day  of  January,  1902.  was  Ille- 
gal and  void.  The  Intervener  sets  forth  In 
his  complaint  that  on  April  14,  1891,  in  an- 
swer to  a  petition  of  a  majority  of  the  taxa- 
ble Inhabitants  praying  for  the  Incorpora- 
tion of  the  town  of  Wardner,  describing  the 
boundaries  thereof,  the  board  of  county  com- 
missioners of  Shoshone  county  declared  the 
town  of  Wardner  incorporated,  and  described 
the  boundaries  thereof  as  follows,  to  wit: 
Commencing  at  the  center  of  the  main  street  of 
Wardner,  where  it  Intersects  with  the  Emma 
and  Last  Chance  mill  site;  then  running  500 
feet  west,  and  then  500  feet  east;  thence 
running  north  with'  Main  street  or  county 
road  to  the  town  of  Kellogg,  to  the  street 
In  the  town  of  MUo  bounding  the  private 
residence  of  Jacob  Goetz  on  the  north;  and 
thence  running  from  the  center  of  said  street 

eep.-B 


500  feet  east;  and  thence  500  feet  west 
And  the  board  appointed  five  trustees.  In 
■whom  were  vested  the  proper  poweir  and  au- 
tliorlty.  The  intervener  then  alleges  that 
the  snid  corporation  of  the  town  of  Ward- 
ner has  never  been  dissolved,  but  still  exists, 
and  Is  la  full  force  and  effect  The  case 
came  on  to  be  beard  before  the  court  on  the 
27th  day  of  February.  1802,  at  a  special  term, 
upon  an  agreed  statement  of  facts.  After 
ai^ument  the  court  took  the  matter  under 
advisement  and  on  the  4th  day  of  March 
entered  judgment  in  favor  of  the  Intervener, 
and,  under  stipulation  of  the  parties,  adopt- 
ed the  statement  of  facts  as  the  findings  of 
fact  of  the  court  The  judgment  was  in 
favor  of  the  intervener,  holding  that  by  vir- 
tue of  the  act  of  the  board  of  county  com- 
missioners of  said  county  on  April  14,  1891. 
the  iDhabltantS  of  the  town  of  Wardner  were 
duly  Incorporated  as  a  city,  and  that  the  act 
of  said  board  had  on  the  17th  day  of  Janu- 
ary, 1902,  attempting  to  Incorporate  said 
town,  was  void  and  of  no  effect  because  of 
the  former  order  of  April  14,  1891,  Incorpo- 
rating said  town.  From  said  judgment  the 
city  of  Wardner,  W.  H.  Holman.  and  John 
Keating  appealed 

It  was  stipulated  that  the  statement  of  the 
case  then  prepared  and  settled  might  be  used 
by  each  of  said  appellants  on  appeal,  and  that 
each  of  said  appeals  might  be  heard  on  the 
same  transcript;  thus  avoiding  the  expense 
of  printing  three  transcripts  of  the  record. 
The  record  contains  an  agreed  statement  of 
facts,  which  statement  In  part  is  as  follows, 
to  wit:  "In  the  above-entitled  proceeding 
on  appeal  the  following  facts  are  hereby 
stipulated,  upon  which  the  court  may  deter- 
mine the  validity  of  all  proceedings  of  the 
board  of  commissioners  of  Shoshone  county, 
state  of  Idabo,  afFecting  the  incorporation  of 
the  town  of  Wardner."  Under  the  stipu- 
lated facts  this  court  Is  called  upon  to  da^ 
termlne  whether  the  inhabitants  of  the  city 
of  Wardner  are  living  under  a  valid  mnnic- 
Ipal  government;  and,  If  so,  whether  under 
the  original  Incorporation  of  April  14^  1891, 
or  under  the  Incorporation  of  January  17, 
1002. 

At  the  outset  counsel  for  appellants  Hol- 
man and  Keating  contend  that  the  interven- 
er, Pelkes,  was  simply  a  meddler,  without 
standing  In  court,  and  for  that  reason  con- 
tend that  the  act  of  the  board  of  county 
commissioners  attempting  to  Incorporate  said 
town  on  April  14,  1891,  is  not  before  this 
court  Under  the  stipulated  fact^  we  are 
not  called  upon  to  decide  that  question,  as 
counsel  have  stipulated  the  facts  upon  which 
the  court  may  determine  the  validity  of  "all 
proceedings,"— -not  only  of  those  of  January 
17,  3iH)2,  but  "all  proceedings"  of  the  board 
of  county  commissioners  of  said  county  "af- 
fecting the  incorporation  of  the  town  of 
Wardner," — which  stipulation  certainly  in- 
cludes the  proceedings  of  April  14,  1891. 
Counsel  have  thus  submitted  for  consldera- 
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tion  the  acts  of  Incorporation  of  date  April 
t4,  1801,  as  well  as  the  acts  of  said  board  of 
January  17.  1002. 

The  attempted  incorporation  of  said  town 
was  made  on  April  14,  1891,  under  the  provi- 
sions of  section  2224,  Ilev.  St.  1887,  which 
section  provides,  inter  alia,  that  the  petition 
must  set  forth  "the  metes  and  bounds  of  their 
town  or  village,  with  adjacent  bounds,"  etc., 
and,  In  case  the  board  declare  such  town 
or  village  Incorporated,  they  must  designate 
in  the  order  so  made  the  metes  and  bounda 
thereof,  etc.  The  boundaries  or  metes  and 
bounds  of  said  town,  as  set  forth  In  said  pe- 
tition, are  as  follows,  to  wit:  "Commencing 
at  the  center  of  the  main  street  of  Wardner, 
where  it  intersects  with  the  Emma  and  Last 
Chance  patent,  and  then  running  500  feet 
west;  thence  500  feet  east;  thence  running 
north  with  Main  street,  or  cotmty  road  to  the 
town  of  Kellogg,  to  the  street  In  the  town  of 
Milo  bounding  the  private  residence  of  Jacob 
Goetz  on  the  north;  thence  running  from  the 
center  of  said  street  500  feet  east;  and  thence 
500  feet  west."  That  description  of  the  metes 
and  bounds  of  said  town  is  mde&nlte  and  un- 
certain, nnd  does  not  meet  the  reqnlrements 
of  the  statute.  It  does  not  describe  the  metes 
and  bounds  of  any  tract  -of  land  whatever, 
and  Is  not  a  substantial  compliance  with  said 
provisions  of  said  section  2224.  Rev.  St.,  and 
said  attempted  Incoriioratlon  Is  therefore  void. 

The  next  question  for  consideration  is,  is 
the  Incorporation  of  January  7,  1902,  valid? 
The  petition  to  the  board  of  county  commis- 
Bloners  for  the  incorporation  of  said  town,  as 
well  as  the  order  made  under  it,  refers  to 
section  2224,  KeT.  St.  1887;  and  It  Is  con- 
tended by  counsel  for  appellants  Holman  and 
Keating  that  said  section  was  repealed  by 
that  very  comprehensive  act,  of  107  sections, 
entitled  "An  act  to  provide  for  the  organize- 
,tlon,  government  and  powers  of  cities  and 
Tillftges,"  approved  March  4,  1893,  and  re-en- 
acted, with  four  additional  sections.  In  1899. 
See,  respectively,  Laws  1803,  p.  97,  and  Laws 
1809.  p.  192.  And  for  that  reason  it  Is  con- 
traded  that  said  order  of  the  board  Is  void. 
Said  section  2224,  Rev.  St  1887,  Is  as  fol- 
lows: "When  a  majority  of  the  taxable  male 
Inhabitants  of  any  town  or  village,  within 
this  territory,  present  a  petition  to  the  board 
of  county  commissioners  of  the  county  In 
which  said  town  or  village  Is  situated,  setting 
forth  the  metes  and  bounds  of  their  town  or 
Tillage  together  with  the  adjacent  bonnds.  In 
all  not  exceeding  six  miles  square,  which  they 
desire  to*  include  therein,  and  praying  that 
they  may  he  Incorporated,  and  police  estab- 
lished for  their  local  government,  and  the 
county  commissioners  are  sntlsfled  that  a  ma- 
jority of  the  taxable  male  Inhabitants  of  such 
town  or  village  have  signed  such  petiiinn  and 
that  the  prayer  of  the  petitioners  is  reason- 
able, the  board  of  county  commissioners  may 
declare  such  town  or  village  Incorporated,  des- 
ignating In  such  order  the  metes  and  bounds 
thereof;  and  thenceforth  the  Inhabitants  with- 


in such  bonnds  are  a  body  politic  and  cor- 
porate, by  the  name  and  style  of  the  inhabit- 
ants of  the  town  of,  or  village  of  (naming 
it),  and  by  that  name  they  and  their  suc- 
cessors shall  be  known  In  law,  have  per- 
petual succession  {unless  such  corporation  be 
dissolved),  sue  and  be  sued.  Implead  and  be 
impleaded,  defend  and  be  defended,  in  all 
courts  of  taw  and  equity,  and  In  all  actions, 
pleas  and  matters  whatsoever;  may  grant, 
purchase,  hold  and  receive  property,  real  and 
P»Bonal.  and  may  lease,  sell,  and  dispose  <^ 
the  same  for  the  benefit  of  the  town,  and 
may  have  a  common  seal,  and  break  and  al- 
ter the  same  at  pleasure."  And  section  40 
of  the  act  of  March  4,  as  re-enacted  in 

1899,  Is  as  follows:  "Any  town  or  village 
containing  not  less  than  two  hundred  nor 
more  than  one  thousand  Inhabitants,  now  in- 
coiporated  as  a  city,  town  or  Tillage,  under 
the  laws  of  this  state,  or  that  shall  hereafter 
become  organized  pursuant  to  the  proTlsloiw 
of  this  act,  and  any  city  of  the  second  class 
which  shall  have  adopted  village  government 
as  provided  by  law,  shall  be  a  village,  and 
shall  have  the  rights,  powers  and  Immunities 
hereinafter  granted,  and  none  other,  and  shall 
be  governed  by  the  provisions  of  this  subdl- 
vlslon:  provided,  that  cities  of  the  second 
class  heretofore  incorporated,  and  containing 
not  more  than  fifteen  htmdred  Inhabitants, 
shall  continue  to  be  and  exercise  the  powers 
of  cities  of  the  second  class,  and  the  officars 
thereof  shall  continue  to  exercise  the  powers 
conferred  herein  upon  oSlcers  of  such  cities, 
until  the  first  general  election  held  thereio, 
and  the  qualifications  of  village  officers  elect- 
ed at  said  election:  provided,  further,  that 
whenev^  a  majority  of  the  taxable  inhabit- 
ants of  any  town  or  village,  not  heretofore  In- 
corporated under  any  law  of  this  state,  shall 
present  a  petition  to  the  county  board  of  the 
county  In  which  said  petitioners  reside,  pray- 
ing that  they  may  be  hicorporated  as  a  vil- 
lage, designating  the  name  they  wish  to  as-t 
Bume  and  the  metes  and  Iwunds  of  the  pro- 
posed village;  and  If  such  county  board,  or 
a  majority  of  the  members  tbereofj  shall  be 
satisfied  that  a  majority  of  the  taxable  in- 
habitants of  the  proposed  village  have  signed 
such  petition,  and  that  Inhabitants  to  the 
number  of  two  hundred  or  more  are  actual 
residents  of  the  territory  described  in  the  pe- 
tition, the  said  board  shall  declare  the  said 
proposed  village  incorporated,  entering  the 
order  of  Incorporation  upon  their  records,  and. 
designating  the  metes  and  bounds  thereof; 
and  thereafter  the  said  village  shall  be  gov- 
erned by  the  provisions  of  this  act  applicable 
to  the  government  of  villages.  And  the  said 
county  board  shall,  at  the  time  of  the  Incor^ 
poratlon  of  said  village,  appoint  five  persons 
having  the  qualifications  provided  In  section 
42  of  this  act,  as  trustees,  who  shall  hold 
their  otilces  nnd  perform  all  the  duties  re- 
quired of  them  by  law,  until  the  election  and 
qualification  of  thehr  sticccssors  at  the  time 
and  In  the  mauuer  provided  In  this  act"  it 
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will  be  observed,  from  a  coinparlaon  of  the 
proTlslons  of  said  section,  that  tbe  latter  sec- 
tlOD  la  a  substitute  for  tbe  forpier,  or  a  modi- 
flcation  of  It;  and,  aa  the  provi&ions  of  said 
section  2224  are  not  directly  repealed  by  the 
repealing  elanae  of  the  latter  act,  the  qnea- 
tion  iB  presented  whether  said  section  is  re- 
pealed or  not.  Conceding  that  said  section 
2224  has  been  repealed  or  superseded  by  the 
prorlslons  of  said  section  40  of  the  acts  of 
1803  and  189D,  then  Is  said  order  Incorporat- 
ing said  town  void?  We  thlnl:  not,  If  the 
petition  and  order  are  In  substantial  compli- 
ance with  the  provisions  of  said  section  40. 
A  mlscltatlon  of  the  section  of  the  statute  in 
said  petition  and  order  would  not  make  such 
petition  and  order  void.  On  an  examination 
of  satd  petition  and  order,  we  conclude  tbey 
substantially  comply  with  the  proTlidons  of 
said  section  40. 

The  petition  is  signed  by  428  of  tbe  tax- 
able male  inhabitants  of  said  city  of  Ward- 
ner.  The  name  of  the  town  Is  designated, 
and  also  the  metes  and  bounds,  by  legal  sub- 
divisions, as  per  United  States  government 
survey,  are  given,  It  Is  recited  In  the  order 
of  incorporation  that  a  petition,  not  only  of  a 
majority  of  the  taxable  male  Inhabitants  of 
said  city,  but  a  majority  of  all  tbe  taxable 
Inhabitants  of  said  city  of  Wardner,  has  been 
presented  to  said  board,  praying  for  the  in- 
corporation of  said  city,  and  that  said  xKtl- 
tlon  is  signed  by  a  majority  of  all  the  tax- 
able inhabitants  of  said  proposed  city,  regard- 
l«n  of  sex;  that  the  prayer  of  said  petition 
ts  reasonable,  and  in  said  order  tbe  metes 
and  bounds  of  said  city  are  designated  clearly 
and  with  certainty,  the  same  as  In  the  peti- 
tion, and  an  order  directing  that  thenceforth 
ISie  Inhabitants  within  the  boundaries  therein 
described  shall  be  a  body  politic  and  corpo- 
rate by  the  name  and  style  of  the  city  of 
Wardner.  We  find  that  the  provisions  of  the 
law  have  been  substantially  complied  with  in 
the  incorporation  of  said  town  as  a  village 
OD  January  17,  1902,  and  that  the  court  erred 
in  holding  that  tbe  order  of  said  board  made 
on  April -14,  1801,  was  valid,  and  the  order 
made  on  January  17,  1902,  was  void. 

It  Is  contended  that  the  board  failed  to 
find  that  the  inhabitants  to  the  numb^  of 
200  or  more  are  actual  residents  of  tbe  terri- 
tory described  In  the  petition,  as  required  by 
the  provisions  of  said  section  40,  and  for  that 
reason  said  order  is  void.  While  the  words 
"actual  residents"  do  not  appear  In  said  or- 
der, the  words  "taxable  Inhabitants"  are  used 
several  times;  and  as  It  Is  shown  that  428 
of  tbe  taxable  Inhabitants  signed  said  peti- 
tion, and  so  recited  In  the  order  of  incorpora- 
tion, we  think  that  a  sulllcient  finding  of  the 
fact  under  consideration.  Webster  defines  "in- 
habitant" as  a  "resident."  If,  however.  It  be 
a  fact  that  200  of  said  inhabitants  were  not 
actual  residents  of  said  town,  the  presump- 
tion of  that  fact  arising  from  the  record  might 
have  been  rebutted  by  appellants. 

It  ia  contended  that  the  power  to  fix  the 


boundaries  of  a  town  or  village  as  was  done 
In  this  case  could  not  be  done,  as  no  such 
power  has  been  delegated  by  the  legislature. 
Several  decisions  are  cited  In  support  of  that 
proposition.  The  law  authorizes  the  petition- 
ers, In  their  petition,  to  designate  the  bound- 
aries or  metea  and  bounds  of  the  town  or 
village,  and  it  is  the  duty  of  the  board  to 
definitely  fix  the  metes  and  bounds  If  ,the 
prayer  of  the  petitioners  is  granted.  If  It  la 
found  that  they  are  reasonable,  the  board 
may  so  find,  as  was  done  In  this  case,  and 
any  person  aggrieved  Is  given  a  remedy.  It 
la  not  shown,  nor  attempted  to  be  shown, 
that  the  land  described  In  the  petition  and 
order  Is  an  unreasonable  amount  of  land  to 
be  included  in  said  corporation.  It  Includes 
only  321.4  acres,  and  that  would  not  be  prima 
facie  evidence  that  that  was  an  unreasonable 
amount  of  land  to  be  Included  In  a  village 
containing  a  population  of  2,200. 

It  is  contended  that  said  section  2224,  Bev. 
St  1S87,  has  be^  repealed,  and  that  therel 
la  no  provision  of  law  for  the  lucorporation 
of  towns  contalnhig  more  than  1,000  Inhabit- 
ants, and  that,  as  said  city  of  Wardner  con- 
tains more  than  that  population,  the  action 
of  said  board  Incorporating  said  city  was  co- 
ram non  Judlce.  We  cannot  agree  with  this 
contention.  The  provisions  of  said  section  40 
of  the  acts  of  1SU3  and  1899  are  broad  enough 
to,  and  do,  authorize  the  Incorporation  of 
towns  containing  more  than  1,000  Inhabit- 
ants. The  second  proviso  of  said  section  was 
intended  to  apply  to  such  cases  as  the  one 
at  bar,  and  reads  as  follows:  "That  when- 
ever a  majority  of  the  taxable  Inhabitants  of 
any  town  or  village,  not  heretofore  Incorpo- 
rated mider  any  law  of  this  state,  shall  pre- 
sent a  petition  to  the  county  board  of  the 
county  In  which  said  petitioners  reside,  pray- 
ing that  they  may  be  Incorporated  as  a  vil- 
lage, designating  the  name  they  wish  to  as- 
sume and  the  metes  and  bounds  of  the  pro- 
posed village;  and  If  such  county  board,  or 
a  majority  of  the  members  thereof,  shall  be 
satisfied  that  a  majority  of  the  taxable  In* 
habitants  of  the  proposed  village  have  signed 
such  petition,  and  that  Inhabitants  to  the 
number  of  two  hundred  or  more  are  actual 
residents  of  the  territory  described  in  the  pe- 
tition, the  said  board  shall  declare  the  said 
proposed  village  Incorporated,  entering  the  or- 
der of  Incorporation  upon  their  records,  and 
designating  the  metes  and  Ixjunds  thereof; 
and  thereafter  the  said  village  shall  be  gov- 
erned by  the  provisions  of  this  act  applicable 
to  the  government  of  villages." 

We  therefore  conclude  that  the  Incorpora' 
tlon  of  said  city  of  Wardner  made  on  Jan- 
uary 17,  1002,  was  valid;  that  the  Judgment 
of  the  district  court  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
Judgment  In  accord  with  the  views  expressed 
herein;  and  It  is  bo  ordered. 

QUARLES,  G.  J.,  and  8TO0K8LAOBR,  J., 

concur. 
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(41  Or.  419) 

COUGHANOUE  T.  HUTCHINSON  et  aL 
(Supreme  Court  of  Oregon.  Jane  S,  1902.) 
BEPORUATION  OF  1NSTRUMBNTS-DEEI>-FAIL- 
URB  TO  PROPERLY  DESCRIBE  LAND— BVI- 
DENCB-«UFFICIENCY  —  MORTOAOBS  —  FOBB- 
CLOSUBB— DISMISSAL  AS  TO  PARTY  HAVING 
NO  RECORD  TITLE—EFFECT— ALLEGATIONS 
OF  BILL-PORH  OF  DECREE. 

1.  Plaintiff  in  a  salt  to  reform  a  deed  on  the 
cround  that  the  premises  intended  to  be  con- 
Teyed  were  not  included  in  the  deed,  and  for 
other  relief,  tentilied  that  be  boa^ht  the  land 
In  question,  and  supposed  it  was  properly  de- 
■cribed  in  the  deed,  and  that  be  went  into  pos- 
aeesiou  on  that  thewy;  and  his  frantor  testi- 
fied that  he  intended  to  sell  the  land,  and  also 
■apposed  that  it  was  properly  described.  Beld 
Bulilcient,  in  the  absence  of  any  evideocs  to  tbo 
contrary,  to  justify  reformation. 

2.  A  part  of  a  tract  of  mortgaged  land  was 
mA6  to  plaintiff,  but  the  deed  mlsdescribed  the 
land  80  that  plaintiff  had  no  record  title  there- 
to.  The  mortgagee,  on  oommMicing  foreclosure 

firoceedingB,  made  plaintiff  a  party,  but,  on  find- 
ng  that  he  bad  no  record  title,  dismissed  as  to 
him.  Ii€ld  not  to  be  a  release  of  any  of  the 
mortgagee's  rights  as  to  the  land  conreyed  to 
plaintiff. 

3.  Where  plaintiff  purchased  a  part  of  a  tract 
of  mortgaged  land,  bat  the  deed  misdescrlbed 
the  land  so  that  plaintiff  had  no  record  title, 
and  on  foreclosure  the  mortgagee  dismissed  as 
to  him,  hia  Interest  In  tba  property  WW  not 
affected  by  the  decree  in  the  foreclonire  nilt 

4.  Where  plaintiff  purchased  part  of  a  tract 
ef  mortgaged  land,  but  the  deed  miadeecribed 
the  premises  ao  that  pialntiff  had  no  record  ti- 
tle, and  on  foreclosure  the  mortgagee  dismissed 
as  to  him,  but  obt^ued  a  decree  of  forecloeore 
against  plaintiff's  grantor,  and  purchased  un- 
der the  decree,  the  mortgagee  obtained  the  !&• 
gal  title,  entittmg  him  to  possession  as  against 
plaintifrs  equitable  title. 

5.  While  plaintiff,  who  had  taken  a  deed  to 
mortgaged  land,  containing  a  misdescription, 
was  entitled  to  redeem,  or  perhaps  to  compel 
the  mortgagee  to  dect  to  accept  the  amount 
due  on  the  mortgage^  or  release  the  premises 
in  question,  this  relief  conld  not  be  granted  in 
a  suit  to  reform  the  deed  and  for  poaseesiou  of 
the  land,  the  bill  in  which  contained  no  mention 
of  the  mortgase,  no  allegationa  on  which  an 
accounting  could  be  had,  nor  averment  of  an 
offer  to  pay  the  mortgage;  a  court  of  eqaity, 
thoQgh  hanng  acquired  Jurisdiction,  not  being 
able  to  grant  relief  outside  the  pleadings^ 

Appeal  from  circuit  court.  Union  coun^; 
Bobert  Eakin,  Judge. 

Bill  by  W.  A.  Ooughaaoar  against  Jamei 
H.  Hutchinson  and  others.  From  a  decree 
for  plaintiff  for  a  part  of  the  relief  prayed, 
be  and  James  Welch  and  anotbo',  defends 
ants,  appeal.  Affirmed. 

This  la  a  salt  to  reform  a  deed  and  toe 
possession  of  real  properly.  On  January  81, 
18^  the  defendants  Wdch  and  vlfe  mort- 
gaged certain  lands  In  Union  county.  Includ- 
ing the  S.  %  of  the  N.  W.  %  and  the  N.  H 
of  the  8.  W.  ^  of  section  22,  township  6  8., 
range  98  E.,  W.  M,,  to  the  defendants  Hntcb- 
Inson  to  secure  the  payment  of  a  promissory 
note  for  $3,430.  In  July,  1S80,  they  sold  and 
conveyed  all  of  the  mortgaged  premises,  <h- 
cept  that  portion  above  described,  to  Mar> 
■hall,  Bamsey,  and  Hall,  who  agreed,  as  a 
part  conslderatloD  therefor,  to  pay  and  dis- 
charge the  Hutchinson  mortgage.  On  May 
2St  last,  Welch  and  wife  sold  and  Intended 


to  convey  that  portion  of  the  mortgaged 
premises  above  described  to  the  plaintiff  in 
this  suit  but  by  mutual  mistake  tbe  deed, 
did  not  Include  tbe  property  Intended  to  be 
conveyed.  Oa  December  24, 1889,  the  Hntcb- 
Insons  commenced  a  suit  to  foreclose  their 
mortgage,  making  Welch  and  wife.  Marshall. 
Ramsey,  and  Ball  and  the  pialntiff  partiea; 
but  the  plalatUf  was  not  aerved  with  process, 
and  did  not  appear  la  the  suit  After  an 
answer  had  been  filed  by  Weldi,  and  pmd- 
Ing  tbe  trial.  It  was  ascertained  that  thar 
plaintiff  bad  no  interest  of  record  In  tba 
mortgaged  property.  Tbe  suit  was  thereup- 
on dismissed  as  to  him,  and  an  agreement 
reached  which  no  persona!  Judgmrat 
should  be  taken  against  WelclL  It  waa 
thereupon  stipulated  that  the  HnteblnsoD 
broUiers  should  take  a  decree  foreclosing  the 
mortgage,  but  no  personal  decree  against 
Welch,  in  pnranance  of  which  a  decree  was 
rendered  on  the  23d  of  September,  1890. 
against  Marshall,  Ramsey,  and  Hall  for  the 
amount  due  on  the  note  aecnred  by  the 
mortgage,  and  for  a  foreclosure  and  sale  of 
the  mortgaged  premises.  An  execntloa  waa 
th«eafter  Issued,  and  the  entire  property 
waa  sold  for  12,500  tm  November  21,  IBOO, 
to  the  HutchlDsona,  who  Immediately  enter* 
ed  Into,  and  have  ever  since  remained  in. 
possession  tha«of.  Some  time  about  Fe1> 
ruary  1.  1900,  tM  plalntlfE  discovered  the 
error  In  his  deed  from  Welch,  and  thoenpon 
brought  this  >nlt  to  have  It  corrected,  anA 
tor  possession  of  the  property  intoided  to  be 
conv^ed  thereby,  and  an  accounting  for  tha 
rents  and  proflts  thueoC  The  oomplalnt  al- 
leges the  sale  1^  Wdcb  to  the  plaintiff,  the- 
mntnal  mistake  In  the  deed,  and  the  dlscoT- 
ery  of  the  cnor  about  the  time  the  suit  waa 
commenced;  that  la  November*  1890^  tbe 
Hutchlnsiuu  wrongfully,  nnlawfolly,  and 
without  antboritar  of  the  plalnttfl.  toaik  poe- 
seealon  of  the  property,  and  have  ever  since 
retained  and  tM  the  same  fmo  him;  that 
the  use  thereof  U  worth  ttw  sum  of  9100  » 
year,  by  reastm  of  which  the  i^alntUt  baa 
been  damaged  In  ttA  anm  of  960ar-and  aska 
for  a  decree  reforming  the  emiTeyaiiee,  anft 
requhring  the  Hntchlnaons  to  surrender  poa- 
sesslon  of  the  property  to  the  plaintifl,  audi 
for  the  sum  of  fOOOv  the  rental  ralne  tbare> 
of.  Tbe  answer  of  tbe  Hntehlnsona  deniea 
tbe  material  allegations  of  the  complain^ 
and,  for  an  affirmative  defoise,  seta  up  tbm- 
mortgage  to  them  1^  Welch  and  wife,  th» 
foreclosure  Uwreot,  and  the  subsequent  pn^ 
ceedhiga  resulting  In  a  decree,  the  issuanea 
of  an  execution,  tbe  sale  of  the  propatj 
thereunder  and  Ita  purchase  by  the  ButchUk- 
sons,  their  entry  Into  possession,  and  the  con- 
firmation of  the  sale,  Wel<A  and  wife  a]8» 
filed  an  answer,  in  which  th^  admit  the  vxi- 
^ntltm  of  the  mortgage,  the  foredoeora 
thereof,  the  sale  of  the  property,  tbe  pn^ 
chase  by  the  Bntchlnsons.  and  thehr  entry 
Into  possession,  and,  for  a  further  and  sep- 
arate defense^  allege^  In  effect,  that  after  tba 
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oommencemexit  of  tbe  foreclosure  suit,  and 
prior  to  the  decree  therelD,  It  was  agreed  by 
the  Hntchlnsons  and  Welch  that  the  former 
Bhould  have  a  decree  foredoalng  tbelr  mort- 
gage upon  releasing  their  lien  ui>on  the  land 
aow  In  controTersy,  and  waiving  a  claim  for 
a  personal  decree  against  Welch;  that  it  was 
Intended  to  embody  such  agreement  in  a 
written  stipnlatloi)  filed  In  the  foreclosure 
salt,  but,  by  a  mistake  of  the  attorneys  who 
drew  it  up,  It  was  stated  that  a  decree  might 
be  tabpji  foreclosing  the  mortgage  upon  all 
the  lands  described  therein.  It  Is  also  alleg- 
ed tliat,  at  the  time  of  the  making  of  such 
stipulation  and  the  entry  of  the  decree,  the 
Hntchlasons  knew  that  the  plaintiff  had  and 
claimed  an  biterest  in  the  land  In  controver- 
sy, and  vas  in  possession  thereof.  Plaintiff's 
reply  to  the  answer  of  the  Hutchlnsons  Is  of 
like  tenor.  A  reply  filed  by  the  Hutchlnsons 
puts  In  Issue  the  material  allegations  of 
Welch's  answer.  Ujwn  the  testimony  taken, 
the  court  entered  a  decree  reforming  the  con- 
Teyance  set  up  In  the  complaint  so  as  to  in- 
clude the  property  Intended  to  be  conveyed 
thereby,  but  denying  the  prayer  for  its  pos- 
session, and  from  this  decree  cert^n  parties 
appeal. 

J.  D.  Slater,  for  appellaiitiL  Leroy  Lomax, 
for  re^ndents. 

BEAX.  C.  3.  (after  stating  the  facts). 
There  are  two  questions  of  fact  to  be  deter- 
mined: The  defendanta  Hutchinson  insist 
fliat  tbe  proof  is  not  si^clent  to  authorise  the 
reformation  of  the  deed  from  Welch  and  wife 
to  the  plaintiff,  and  the  plaintiff  and  defend- 
ant Welch  contend  that  It  was  agreed  and 
sUpidated  at  the  time  the  decree  of  foreclo- 
anre  was  entered  that  the  property  hi  contro- 
Tersy  should  be  released  from  the'  lien  of  the 
mortgage  and  decree. 

Welch  testUed  that  in  1887  he  ntAi  and  In- 
t^ded  to  convey  to  tbe  plaintiff  what  Is 
known  as  the  "FQcher  Place,"  being  part  of 
the  premises  described  In  the  mortgage;  that 
he  handed  the  Pilcber  deed  to  the  notary  to 
obtain  a  description  from  It,  and  supposed 
that  tbe  land  was  correctly  described;  that 
he  first  learned  the  mistake  a  short  time 
before  this  suit  was  commenced.  The  plain- 
tiff testifled  that  he  bought  the  Pilcher  place 
and  two  other  tiracts  of  land,  adjoining  the 
town  of  North  Powder,  from  Welch,  and  sup- 
posed' they  w«e  properly  described  in  the 
deed  until  a  short  time  before  he  commenced 
this  suit;  that,  some  time  prior  to  the  com- 
mencement of  tbe  foreclosure  suit  by  the 
Hutchlnsons,  he  went  into  possession,  and 
rented  the  land  to  a  man  living  on  an  adjoin- 
ing farm.  These  witnesses  are  not  contra- 
dicted In  any  way,  so  that  It  is  clear  there 
was  an  error  In  the  deed  from  Welch  to  the 
plaintiff,  which  occurred  through  the  mutual 
mistake  of  tbe  parties,  and  the  court  was 
manifestly  right  in  decreeing  that  It  be  re- 
formed. 

There  Is  no  testimony  that  the  Hutchlosons 


ever  agreed  to  release  any  part  of  tbe  mort- 
gaged premises.  After  the  suit  to  foreclose 
was  commenced,  It  was  ascertained  from  an 
examination  of  the  record  by  the  attorneys 
for  the  Hutchinson  brothers  and  Welch  that 
plaintiff  had  no  record  titie  to  any  of  tiie 
mo^gaged  property;  and  in  accordance  with 
the  information  thus  obtained,  and  without 
any  knowledge  of  the  real  facts,  the  suit  was 
dismissed  as  to  the  pUiintiff.  It  Is  quite  clear 
that  it  was  not  Intended  by  any  of  the  par- 
ties that  the  plaintiffs  to  the  foreclosure  suit 
should  release  any  of  the  property  described 
In  the  mortgage,  and  there  was  no  mistake 
in  this  regard  In  tbe  stipulation.  It  was  made 
in  accordance  with  what  the  attorneys  sup- 
posed to  be  the  facts  In  tbe  case,  and  with 
no  Intention  that  the  Hutchtosons  should  sur- 
render any  of  their  rights  under  tbe  mort- 
gage. 

The  remaining  question  is  as  to  the  decree 
that  Aould  be  entered  to  tfiis  suit.  There 
is  evidaice  taiding  to  show  that  at  the  time 
the  foreclosure  suit  was  commenced  the 
Hutchlnsons  bad  either  actual  or  constructive 
notice  that  idaintlff  claimed  some  Interest  In 
or  tiUe  to  a  portion  of  the  mortgaged  prem- 
ises. If  this  was  so,  they  should  have  made 
him  a  party  to  the  foreclosure  suit,  in  order 
to  bar  his  claim  to  the  property,  and,  not 
havtog  d<me  so,  his  Interest  Is  In  no  way 
affected  by  the  decree.  -  Webb  t.  Maxan,  U 
Tex.  078.  Bnt  as  the  holders  of  the  legal 
titie  were  parties  to  tiie  suit,  tbe  sale  nnda> 
the  decree  was  effective  to  convey  sntib  title 
to  tbe  purchasers,  and  the  platotlff  la  not 
enUUed  by  reason  of  his  equitable  title  to 
poeaesslon  as  against  them.  The  Hutehln- 
sons,  having  purchased  under  the  decree  and 
entered  Into  possession  of  the  pnqwrty,  have 
a  right  to  retain  it.  as  against  the  mortgagDr 
and  all  persons  claiming  under  him,  uitll 
tbdr  debt  Is  paid.  1  Jones,  Mortg.  |  116; 
CJooke  V.  Cooper,  18  Or.  142.  22  Pac.  945,  7 
L.  B.  A.  278,  17  Am.  St  Rep.  70e.  The 
plaintiff's  remedy  Is  either  to  redeem,  or  per- 
haps by  a  suit  to  compel  the  Hntchtnaons  to 
elect  whether  they  will  accept  the  amount  due 
on  their  mwtgage,  or  release  tbe  land  claimed 
by  blm.  Wilson  v.  Tarter,  22  Or.  504,  30  Pac. 
49&.  Bnt  this  Is  not  a  ntilt  for  permission 
to  redeem,  or  for  the  purpose  of  compelling 
an  election  by  the  defendant;  and  It  Is  not 
believed  that  the  court  Is  authorized,  under 
the  pleadings  or  the  evidence,  to  make  such  a 
decree.  'Where  a  Junior  llenholder  or  an  eq- 
uitable owner  of  the  mortgaged  premises  is 
not  made  a  party  to  the  foreclosure  suit,  he 
is  entitled  to  redeem  from  tbe  purchaser  un- 
der the  decree  by  paying  the  amount  of  the 
mortgage  debt  Interest  taxes,  assessments, 
and  prior  Incumlirances  paid  by  the  purchas- 
er, with  such  expenses  as  he  may  have  In- 
curred In  the  matta  of  necessary  repairs,  and 
in  some  instances  permanent  improvements, 
less  the  rents.  Issues,  and  proflts.  Poole  t. 
Johnson,  62  Iowa.  Oil.  17  N.  W.  900;  2 
Joues,  Mortg.  {  1075;  11  Am,  &  Bng.  Ekic. 
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Law  (2d  Ed.)  226.  28S,  237.  It  Is  essential, 
howeva-,  tbat  a  bill  to  redeem  slionld  cou- 
biln  appropriate  all^tlcnis  upon  whlcb  these 
matters  can  be  determined  and  an  accounting 
had,  and  It  mast  also  either  make  a  tender, 
or  at  least  contain  an  offer  to  pay  whatever 
■nay  be  found  due.  2  Jones,  Mortg.  {  W^. 
The  complaint  In  this  case  dopp  not  mention 
the  mortgage  of  the  Hntehlnsons,  or  concede 
that  there  la  anything  dne  tbweon.  It  con- 
tains no  allegation  upon  which  an  accounting 
can  be  had,  nor  avermedt  of  an  offer  to  pay. 
It  Is  confined  solely  to  the  quesUon  of  the 
reformation  of  the  deed  from  Welch  to  the 
plalnllff,  and  the  possession  of  the  property. 
The  plaintiff  does  not  rely  upon  the  right  of 
redemption,  but  seeks  to  establish  a  legal 
title  to  the  land,  and  to  obtain  possession 
thereof.  A  court  of  equity  d^ghta,  when  pos- 
sible, to  do  full  and  complete  Justice  between 
the  parties  In  a  suit;  and  therefore,  harlug 
acquired  jurisdiction  for  one  purpose,  It  will 
ordinarily  retain  It  for  all  purposes  necessary 
to  acconipUah  that  object.  1  I*om.  Eq.  Jnr. 
i  ISl.  But  It  must  confine  Its  reUef  to  the 
issues  made  by  the  pleadings,  and  Is  as  much 
bonnd  to  observe  tlie  rules  of  pleading  as  a 
court  of  law.  The  plaintiff  is  entitled  to 
have  the  deed  from  Welch  reformed  so  as  to 
describe  the  laud  intended  to  be  conveyed, 
but  Is  not  entitled  to  a  decree  for  the  pos- 
session of  the  land;  ao  that  It  must  be  de- 
termined In  some  appropriate  proceedings 
brouf^ht  for  that  purpose  whether,  under  the 
facts  and  the  law,  he  can  now  i-edeem. 

The  decree  of  the  court  below  Is  therefore 
affirmed. 


(25  utab,  1) 

STATE  T.  BATES. 
(Snpreme  Court  of  Utah.   May  27,  1902.) 

CATTLE  THEFT— VALUE  OP  STOLEN  PROPERTY 
—PINB— EVIDENCE— ADMISSIBILITY— CONFBS- 
SION— INSTRUCTIONS— JURY— CHALLENGE  TO 
PANEL. 

1.  Rev.  St.  SS  081,  712.  providing  that  judg- 
ment and' orders  oC  the  district  court  may  be 
entered  either  in  term  time  or  vacation,  and 
that  a  judge  may  exercise  out  of  court  all  pow- 
ers conferred  on  him  as  judge,  in  so  far  as  sucli 
sections  relate  to  the  right  of  the  judge  to  dis- 
charge jurors  before  the  conimencenieut  of  the 
term  for  whicli  tliey  are  summoned,  are  not 
In  conflict  with,  but  in  addition  to,  section 
1300,  eiutmeratiug  cnuHes  authorizing  the  court 
to  discharge  jurors,  and  Bection  l^tlS  providing 
that  the  clerk  on  the  day  trial  jurors  are  sum- 
moned to  appear  f^iiall  cfljl  their  names,  and 
that  the  nnnies  of  those  not  excused  shall  be 
put  into  the  trial  jury  box. 

2.  Under  Rev.  St.  g  48:iO,  providing  that  a 
challenge  to  the  panel  ran  only  be  founded  uu 
a  material  departure  from  the  forms  prescrib- 
ed in  resiiett  to  the  drawing  and  return  of  the 
jury,  or  the  intentional  omission  of  the  prop- 
er officer  to  return  one  or  more  of  the  jurors 
drawn,  the  act  of  the  Judge  id  excusing  jurors 
is  not  ground  for  such  challenge. 

3.  It  is  not  error,  in  a  prosecution  for  cattle 
theft,  to  refuse  to  permit  the  owner  of  the 
stolen  cattle  to  be  asked,  on  cross-examination, 
on  the  mere  statement  by  defendant's  counsel 
that  such  questions  are  for  cross-exa  mi  nation 
purposes,  if  the  owner's  wife  resides  at  the 


place  where  he  resides,  and  where  his  children 

reside, 

4.  Where  the  instruction  in  a  cattle-theft 
case,  taken  as  a  whole,  defines  larceny  as  the 
felonious  stealing,  etc.,  of  the  personal  property 
of  another,  and  saj-s  that  the  state  must  prove 
each  element  of  the  offense  beyond  a  reason- 
able doubt,  tbat  the  offonse  cannot  be  commit- 
ted without  the  act  constituting  it  being  com- 
mitted with  a  felonious  intent,  that  defeudant's 
confession  alone  will  not  authorize  his  convic- 
tion, and  that  the  taking  of  the  cattle  under  a 
DiUtaken  claim  of  right  will  not  constitute  lar- 
ceny, it  is  uot  ei-ror  to  refuse  instruction  offer- 
ed, though  in  different  language,  that  it  must 
be  proven  beyoud  reasonable  doubt  by  evidence 
ontside  of  and  independent  of  confessions  that 
the  animal  was  feloniously  taken,  and  that  if 
it  was  taken  openly,  or  under  claim  of  title, 
the  taking  was  uot  feiouioua  and  would  not 
constitute  the  crime, 

5.  A  written  statement  by  a  defendant  char- 
ged with  cattle  theft,  stating  that  he  took  the 
animal  in  question  from  a  certain  ranch,  which 
is  shown  to  have  been  voluntary,  and  not  ex- 
torted by  threats  and  promises,  is  admissible 
in  evidence,  the  jury  being  instructed  that.  If 
they  find  that  defendant  voluntarily  confessed, 
<iuch  confession  may  be  considered  against 
him;  the  question  whether  such  instrument  la 
a  confession  being  for  the  jury. 

The  theft  of  cattle  being  made  grand 
lai-ceny  by  Sess.  Laws  1899,  p.  50,  without  re- 
gard to  the  value  of  the  animal  stoi<ai,  it  Is 
not  error  in  a  prosecution  therefor  to  instruct 
that  the  value  of  the  stolen  animal  is  immate- 
rial. 

Appeal  from  district  court,  Tooele  county; 
C.  W.  Morse,  Judge. 

George  Bates  was  convicted  of  cattle 
theft,  and  lie  aiipeals.  Affirmed. 

E.  A.  Waltou  and  J.  T.  Smith,  for  appel- 
lant M.  A.  Breeden,  Atty.  Uen.,  and  W.  B. 
White.  Dep.  Atty.  Gen.,  for  the  State. 

MINER,  C.  J.  The  appellant,  faavliig  been 
convicted  upon  an  Information  charging  him 
with  the  larceny  of  a  calf,  appeals  tma  the 
Judgment  of  conviction. 

A  venire  for  20  jurors  was  duly  lasoed  for 
the  May  term  of  court,  19  of  whom  were 
duly  summoned.  Seven  of  the  number  did 
itfit  atteud  at  the  first  6aj  at  the  term  be- 
cause they  had  been  excused  by  an  order  of 
the  Judge  at  chambers,  which  order  was  du- 
ly entered  on  the  first  day  of.  the  t^in. 
Twelve  jurors  at^eared,  and,  before  the  pan- 
el was  completed  for  the  trial  of  the  defiraid- 
ant,  a  new  venire  was  tndered.  The  defraicl- 
aut  thereupon  Interposed  a  chall^ge  to  tlio 
panel  mi  the  ground  that  the  court  had  no 
power  ti)  nccuse  the  Jurors  ^lept  dtirlng  the 
term  at  which  they  were  aununoned  to  attraid. 

1.  Section  681,  Rev.  St,  provides  diat  Judg- 
ments and  orders  of  tbe  dlstiict  court  may 
be  entered  either  In  term  time  or  vacation. 
Section  712  provides  that  a  Judge  may  exer< 
else,  out  of  court,  all  powers  expressly  confer^ 
red  upon  a  judge  as  contradistinguished  from 
the  court  Section  682.  These  provisions  of 
the  statute  do  not  conflict  with  section  1318 
or  1300,  but  simply  enlai^e  the  powers  of  the 
court  for  purposes  of  conv^lence  atid  for  the 
dispatch  of  business.  In  the  present  case, 
bowever,  the  order  for  discharge  was  not  en- 


Digitized  by  Google 


STATE  T.  BATE& 


71 


towd  until  the  coort  convened.  We  find  no 
error  Id  the  order  denying  the  challenge  to  the 
panel,  as  such  challenge,  under  section  4820, 
Rer.  St.,  can  be  entered  only  on  a  material  de- 
parture from  the  forms  prescribed  in  respect 
to  the  drawing  and  return  of  the  jury,  or  on 
the  Intentional  omission  of  the  proper  officer 
to  summon  one  or  more  of  the  Jurors  drawn. 
Xo  such  cause  !s  alleged  or  appears  as  a 
ground  for  the  challenge. 

2.  Mr.  Drouhay,  the  owner  of  the  property 
Id  question,  was  called  by  the  prosecution, 
and  gave  testimony  concerning  the  ownership 
snd  loss  of  the  calf  and  as  to  the  admission 
of  the  defendant  to  the  effect  that  he  had 
stolen  it.  After  an  exhaustive  cross-exnmlna- 
tluD,  he  testified  that  he  raided  on  bis  ranch 
a  part  of  the  time  and  part  of  the  time  in  the 
city;  that  he  was  a  man  of  family.  He  was 
then  asked  if  his  wife  resided  In  Tooele  City, 
and  where  the  children  resided.  Under  objec- 
tion, the  court  ruled  that  If  counsel  would 
state  the  object  of  the  evidence  sought,  and  If 
there  appeared  to  be  any  reason  for  its  admls- 
slou.  the  court  would  allow  counsel  to  pur- 
sue the  Inquiry  as  far  as  desired.  Counsel 
stated  in  substance  that  it  was  'for  the  pur- 
poses of  cross-examination,  but  he  did  not 
desire  to  Indicate  any  other  reason  than  as 
^sclosed  by  the  question.  The  objection  was 
sustained.  It  Is  true  that  upon  cross-exami- 
nation a  witness  may  be  Interrogated  as  to 
any  fact  In  issue,  upon  whleh  he  has  given 
testimony,  the  answer  to  which  may  tend  to 
dispute,  qualify,  weaken,  explain,  or  affect  his 
credibility  as  a  witness;  but  there  should  be 
a  reasonable  limit  to  such  cross-exaralnntiou, 
and  It  should  not  be  allowed  to  extend  into 
remote.  Immaterial  matters,  disconnected  from 
the  examination  In  chief,  or  Into  personalities 
that  would  not  apparently  affect  the  testi- 
mony of  the  witness.  Had  coi|nseI  any  other 
object  than  that  disclosed  for  propounding  the 
queotlons  named,  he  could  evidently  have  se- 
cured an  answer  by  disclosing  to  the  court  the 
object  of  the  inquiry.  So  far  as  disclosed,  the 
testimony  was  unimportant  and  Immaterial 
upon  cross-examination,  and  its  rejection  did 
not  amount  to  reversible  error. 

3.  It  Is  ui^ed  by  appellant  that  the  court 
erred  In  Its  refusal  to  give  the  following  re- 
quests: "(3)  Notwithstanding  you  might  find 
that  the  defendant  bad  confessed  to  taking 
the  said*  calf  of  Drouhay,  and  no  matter 
how  clear,  full,  and  satisfactory  such  con- 
fession, admission,  or  statement  might  be, 
OT  how  freely  and  voluntarily  made,  you 
must  be  satk<fled  beyond  a  reasonable  doubt, 
by  evidence  outside  of  and  independent  of 
such  confession,  that  said  red  and  white  calf 
was  feloniously  stolen."  "<0)  If  the  defend- 
ant took  the  said  calf  openly,  and  In  the 
presence  of  another  person  or  persons,  or  If 
he  took  it  on  a  real  claim  of  title,  either  or 
aD  of  such  facts  are  pregnant  evidence  that 
■ach  taking  was  not  v,  !th  felonious  intent, 
and  therefore  would  not  be  larceny."  Upon 
these  Buhjects  the  court  instructed  the  Jury 


as  follows:  "(3>  Tlie  defendant,  Georg6 
Bates,  is  charged  by  the  information  filed 
herein  with  the  crime  of  grand  larceny,  as 
follows:  That  he  did  on  the  first  day  of 
March,  A.  D.  IDOl,  at  MUI  precinct.  Tooele 
coimty,  state  of  Utah,  one  calf  of  the  value 
of  110.00,  of  the  personal  property  of  one 
Peter  Drouhay,  unlawfully  and  feloniously 
steal,  take,  drive,  and  carry  away.  Under 
the  hiws  of  this  state,  larceny  is  the  feloni- 
ous stealing,  taking,  carrying,  leading,  or 
driving  away  the  personal  property  of  an- 
"  other;  and  when  the  property  taken  Is  a 
horse,  mare,  colt,  gelding,  cow,  heifer,  steer, 
calf,  bull,  sheep,  mule,  jack,  or  jenny  it  Is 
grand  larceny.  (2)  The  burden  of  proving 
each  element  of  the  crime  charged,  beyond  a 
reasonable  doubt,  Is  upon  the  state;  and, 
before  you  would  be  justified  in  finding  the 
defendant  giUlty  of  the  crime  as  charged  In 
the  information,  you  must  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  did  on  or  about  the  first  day  of 
March,  1901,  at  and  within  the  county  of 
Tooele,  state  of  Utah,  steal,  take,  and  drive 
away  a  calf,  and  that  such  calf  was  the 
property  of  Peter  A.  Drouhay.  (3)  You  are 
Instructed  that  If  the  defendant  has  freely 
and  voluntarily  confessed  that  he  commit- 
ted the  offense  charged  In  the  information, 
either  orally  or  by  a  written  statement  sign- 
ed by  him,  such  confession  or  confessions 
are  admissible  as  evidence  against  him,  and 
should  be  considered  by  you,  together  with 
the  other  evidence  in  the  case,  in  determine 
Ing  his  guilt  or  Innocence."  "(5)  If  you  find 
from  the  evidence  that  defendant  took  from 
the  possession  of  Drouhay  the  calf  mention- 
ed in  the  information,  and  that  such  tak- 
ing was  under  a  claim  of  right,— for  instance, 
that  the  defendant  claimed  to  be  the  owner 
of  the  calf.—then  I  instruct  you  that  such 
taking  would  not  be  larc^y,  even  though 
the  defendant  was  In  fact  mistaken,  and 
that  the  said  calf  belonged  to  Droubay.  (6) 
The  guilt  of  the  defendant  cannot  he  proven 
alone  by  confessions  or  statements  of  the 
defendant,  without  other  evidence  or  circum- 
stances tending  to  show  the  commission  of 
the  crime,  and,  unless  there  is  other  evidence. 
It  Is  your  duty  to  acquit  the  defendanL" 
The  lustructions  should  he  taken  and  con- 
sidered together  as  a  whole.  In  the  first  in- 
stnictlon  the  Jury  were  told  what  the  charge 
was  In  the  information,  and  that  larceny  was 
the  felonious  stealing,  etc.,  of  the  property 
of  another.  The  language  of  the  statute 
was  given  defining  the  offense  charged,  and 
the  jury  was  told  that  the  burden  of  prov- 
ing each  element  of  the  crime  charged,  be- 
yond a  reasonable  doubt,  was  upon  the  state; 
that  unless  such  charge  as  contained  In  the 
Information,  and  each  element  thereof,  was 
proved  beyoud  a  reasonable  doul/t,  they  must 
acquit:  that  larceny  could  not  be  commit- 
ted without  the  act  constituting  It  whs  com- 
mitted with  a  felonious  intent.  Taking  the 
cliarge  together  the  Jury  could  not  have  l>een 
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riiisled  on  this  subject,  although,  critically 
speaking.  It  would  have  heen  better  to  have 
!ised  the  term  "felonious"  in  the  body  of  the 
InstructloDB.  The  Instructions  were  not  giv- 
en in  the  language  of  the  requests,  yet  they 
Buhstantlally  embodied  the  substance  of  the 
requests  so  far  as  to  embrace  the  material 
questions  of  law  involved  in  the  case. 

The  testimony  was  somewhat  conflicting, 
but,  aside  from  the  evidence  of  the  confes- 
sion and  admissions  of  the  defendant  there 
was  testimony  which  tended  to  show,  In 
some  degree,  that  the  offense  charged  had 
been  committed  by  the  defendant  The 
statements  and  written  admissions  of  the 
defendant,  tending  to  show  guilt  were  prop- 
erly read  In  evidence,  after  it  was  made  to 
appear  that  they  were  voluntary,  and  were 
not  extorted  from  him  by  Inducements  or 
promises  of  favors,  or  threats  of  punishment 
The  written  admission  signed  by  the  defend- 
ant offered  in  evidence,  reads  as  follows: 
"Batesville,  Tooele  County,  March  5,  1901. 
I,  George  Bates,  do  solemnly  swear  that  I 
took  from  P.  A.  Droubay's  ranch  one  red 
and  white  calf,  four  or  five  months  old,  in 
company  with  Robert  Whltehonse,  who  took 
the  same.  Geo.  Bates."  It  Is  claimed  by 
the  defendant  that  the  admission  of  this  pa- 
per In  evidence  was  error;  that  It  Is  not  a 
confession,  and  that  the  court  Improperly  In- 
structed the  Jury  upon  the  subject  By  re- 
ferring to  the  thhrd  Instruction  It  will  be  seen 
that  the  court  left  the  effect  of  both  oral 
and  written  admissions  to  the  Jury.  They 
were  simply  told  that  If  they  found  that  the 
defendant  had  freely  and  voluntarily  con- 
fessed that  he  committed  the  offense  char- 
ged, either  orally  or  by  written  statements, 
such  confessions  were  admissible  as  evidence 
against  him,  to  be  considered  together  with 
other  evidence  In  the  case  In  determining  his 
guilt  The  charge  was  for  stealing  this  red 
and  white  calf.  The  effect  of  the  admission 
was  that  he  took  the  calf  at  the  time  and 
place  in  question.  Whether  he  Intended  to 
steal  It  or  not,  or  whether  he  took  It  as  his 
own  property,  was  fully  left  to  the  consider^ 
ation  of  the  Jury,  and  upcoi  that  branch-  of 
the  case  they  were  told  that  If  the  taking 
was  under  a  claim  of  right  it  would  not  be 
larceny,  and  the  defendant  should  be  ac- 
quitted. They  were  also  told  that  the  de- 
fendant could  not  be  convicted  upon  his  con- 
fession or  statements  alone,  without  other 
evidence  or  clrcumstanceB  tending  to  show 
the  commission  of  the  crime.  The  instruc- 
tions given  were  sufficiently  clear  to  cover 
all  the  rights  of  the  defendant. 

4.  The  instruction  given  to  the  effect  that 
the  value  of  the  calf  charged  to  have  been 
stolen  was  Immaterial,  and  that,  if  the  Jury 
should  find  that  the  defendant  stole  ft  they 
could  find  him  guilty  of  grand  larceny,  as 
charged,  without  taking  into  eonslderatloa 
the  valtie  of  the  animal,  was  correct.  While, 
as  a  general  rule,  there  can  be  no  larceny  of 
property  having  no  vaine  (3  Greenl.  Er.  i 


153;  Com.  V.  Biggs,  14  Gray,  376,  77  Am. 
Dec.  333),  yet  the  legislature  of  this  state, 
acting  witliin  the  scope  of  their  power,  have 
made  the  stealing  of  a  calf  grand  larceny, 
without  reference  to  Its  valufc  Sess.  Laws 
1899,  p.  50. 

After  an  examination  of  all  the  assign- 
ments of  error  contained  In  the  record,  we 
have  come  to  the  conclusion  and  find  that 
there  Is  no  reversible  errw  therein. 

The  Judgment  of  the  district  court  la  af- 
'flrmed. 

BASKIN  and  BARTCe>  JJ.,  concur. 


(»  Nev.  $80 

PRICE  V.  WARD.    (So.  1,620.) 

(Supreme  Court  of  Nevada.   June  2,  1902.) 

VENDOR  XND  PURCHASRR— RIGHTS  OF  PUR- 
CHASER—N  OTIC  B  OP  EQUITIES— RIQHT 
OF  ACTION  AGAINST  VENDOR. 

lu  au  action  for  damages  caused  by  the 
sale  by  defendant  to  innocent  purcbasera  of 
iaad  belonging  to  plaintiff's  intestate,  it  appear- 
ed that  intestate  firrt  mortgaged  the  land  to 
defendant,  and  afterwards  conveyed  it  to  lilm 
by  an  absolute  deed,  intended  as  security.  At 
the  time  defendant  conveyed  the  laud,  the 
mortgage  had  not  been  discharged  ot  record, 
and  intestate's  estate  claimed  an  interest  aftw 
the  delivery  of  the  deed.  No  lutiulry  concerning 
money  -matters  between  the  estate  and  defend- 
ant was  made  by  the  purchasers.  Hetd  suffi- 
cient to  put  the  purchasers  on  inquiry  as  to  in- 
testate's nghts  in  the  land,  and,  as  under  such 
conditions  they  could  obtain  no  fcre&ter  rights 
than  those  held  by  defendant  himself,  plain- 
tiff could  not  recover. 
Fitzgea-ald,  J.,  dissenting; 

Appeal  from  district  court  Washoe  coun- 
ty; B.  F.  Curler,  Judge. 

Action  by  Albert  F.  Price,  as.admiuiatrator 
of  William  E.  Price,  deceased,  against  M.  B. 
Ward.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

A.  B.  Cheney,  for  appellant  Torreyson  ft 
Snmmerfleld  and  F.  H.  Norcross,  tor  re«p(Hid- 
ent 

BELKNAP,  J.  This  Is  an  action  for  dam- 
ages by  reason  of  the  sole  by  defendant  to 
innocent  purchasers  without  notice  of  timber 
land  owned  by  plalntlfTs  Intestate.  The  com- 
plaint among  other  things,  alleges.  In  effect, 
that  plaintiff's  Intestate  borrowed  from  de- 
fendant the  sum  of  $1,000,  and  secured  Its 
payment  by  his  promissory  note  and  a  mort- 
gage upon  the  above-mentioned  land;  that 
thereafter  the  debt  was  further  secured  by  a 
deed  of  conveyance  of  the  land,  absolute  In 
form,  bat  Intended  by  tbe  parties  as  a  mort- 
gage, and  In  this  connection  it  is  olleged  that 
tbe  promissory  note  Is  still  in  the  possession 
of  defendant;  that  defendant  upon  the  14th 
day  of  October,  1887,  wnmgfully  conveyed 
the  mortgaged  premises  to  J.  A.  Smith  and 
F.  D.  Hilton  for  a  voluaUe  conalderatlon. 
without  notice  of  plaintiff's  rights,  and  to  hia 
damage  In  the  sum  of  $10,800.  Tbe  answer 
denied,  among  other  tilings,  that  the  deed 
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made  by  respondent  was  Intended  as  a  mort- 
gage, and  also  alleged  that  before  tbe  deliv- 
ery  of  the  deed  to  Smltb  and  Hilton  they 
had  notice  that  intestate's  estate  claimed  an 
interest  In  the  mortgaged  land.  A  jury  re- 
turned a  verdict  for  respondent,  assessing  his 
damages  at  $2,059.  From  the  judgment  and 
an  order  doiylng  a  motion  for  new  trial,  de- 
f^dant  appeals. 

The  controlling  questions  at  tbe  trial  were: 
(1)  Whether  the  deed  to  the  appellant  was  In 
fact  a  mortgage;  (2)  if  a  mortgage,  wheth» 
Smith  and  Hilton  had  notice  that  it  was  a 
mortgage;  (3)  the  damage,  if  any.  The  ver- 
dict heing  for  respondent,  the  jury  must  have 
considered  that  the  deed  to  appellant  was 
given  and  intended  as  a  mortgage.  Upon  the 
question  whether  Smith  and  Hilton  were  pur- 
chasers without  notice,  It  was  shown  that 
Ward  received  a  deed  of  conveyance  of  the 
land  from  Price;  that  the  mortgage  had  not 
been  discharged  of  rec<»xl;  that  Price's  es- 
tate claimed  an  interest  in  the  property  after 
tbe  delivery  of  the  deed;  that  no  inquiry  con-  ■ 
cemiug  money  matters  between  the  estate 
and  defendant  was  made.  Tbls  evidence  was 
snfflclent  to  put  a  purchaser  upon  inquiry. 
In  support  of  the  order  It  Is  said  that  it  was 
not  essential  to  allege  and  prove  that  Smith 
and  Hilton  were  purchasers  without  notice 
of  the  equities  of  Price's  estate,  and  that 
AVard  Is  estopped  from  impeaching  his  own 
deed.  It  Is  a  sufficient  answer  to  these  sug- 
gestions that  respondent  amended  hla  com- 
plaint in  the  district  court  so  as  to  allege 
that  Smith  and  Hilton  were  purchasers  with- 
out notice.  The  amendment  was  made  pre- 
sumably In  c<HvformIty  to  the  rulings  of  the 
district  court.  The  material  issues  made  by 
the  pleadings  were  as  above  stated.  Tbe 
case  was  tried  upon  tb^  issues,  and  we 
liave  no  right  to  disregard  issues  settled  by 
the  trial  court,  and  not  a  sabject  of  reriev 
by  tbe  record. 

Judgment  and  order  reversed,  and  cause 
remanded. 

FITZ6BBALD,  J.  I  dissent 

MASSBY,  C.  J.  (concurring).  The  record 
In  this  case  shows  conclusively  that  Smith 
and  Hilton,  the  purchasers  from  Ward  of  tbe 
lend  conveyed  by  Price  In  the  deed  Intended 
AS  a  mortgage,  had  actual  notice  of  tbe  equi- 
ties of  Price  In  the  land  so  conveyed;  and  it 
Is  well  settled  that  a  pnrehaser  who  has 
knowledge  that  his  grantor  is  holding  the 
land  under  a  deed  absolute  on  Its  face,  but 
Intended  as  a  mortgage,  obtains  no  greater  or 
better  estate  than  his  grantor.  Houser  v. 
Lamont  56  Pa.  311,  ^  Am.  Dec.  755;  Rad- 
ford V.  Folsom,  58  Iowa,  473,  12  N.  W.  536; 
Kuhn  V.  Bumpp,  46  Cal.  299;  Graham  v. 
Graham,  55  lud.  23;  Smith  v.  Knoebel,  82 
111.  392;  Jenkins  v.  Boseuberg,  105  111.  157. 
Such  conveyance  is  nothing  more  in  effect 
than  an  assignment  of  a  mortgage.  Halsey 
T.  Marttn*  22  Cal.  645.    Tbe  conveyance  of 


Ward,  therefore,  could  not  operate  to  defeat 
any  right  of  action  held  by  Price  or  thoee 
claiming  under  him  with  respect  to  the  laud, 
or  for  any  damages  committed  by  Ward's 
grantees.  Before  Ward,  therefore,  could  be 
held  liable  by  Price,  or  those  claiming  un- 
der him,  for  tbe  value  of  the  land  conveyed 
to  Smith  and  Hlltim,  It  must  be  shown  that 
they  purchased  without  notice  of  Price's 
equities.  Meehan  v.  Forrest^-,  62  N.  T.  277; 
Edos  t.  Sutherland,  11  Mich.  B38.  I  there- 
fore concur. 

a?  Colo.  App.  6U) 

BOARD  OF  OOM'RS  OF  COTTNTT  OP 
PROWEKS  v.  PHOPLE.i 

(Court  of  Appeals  of  Colorado,  ^ay  26.  1902.) 

STATB  TAXES— INTBRBST  OK  DBLIHQUaNT  ■ 

TAX. 

Ooust.  art.  10,  S  It;  1  Mills'  Ana.  St  8 
487:  3  Mills'  Ann.  St.  S  446;  and  2  Mills'  Ann. 
St.  SS  S70S.  3S&1,— require  the  levring  of  a  tax 
for  the  state's  exclnsive  use.  2  Mills'  Ann.  St. 
H  3828,  88^1.  3852,  require  the  county  clerk 
to  compote  and  carry  out  this  tax  In  a  separate 
column  ou  the  tax  list.    Tbe  revenue  act  re- 

auires  the  county  to  collect  it.  2  Mills'  Ann. 
t.  ii  as&2,  38GT,  require  the  conntr  to  pay  it 
to  the  state  monthly  as  collected,  and  the  reve- 
uue  act  prescribes  the  rate  of  interest  charge- 
able upon  such  tax  when  it  becomes  delinquent, 
but  does  not  provide  to  whom  such  iutn^t 
siiall  go.  HtJd,  that  the  interest  follows  the 
tax.  and  goes  to  the  stnte. 

Appeal  from  district  court,  Prowers  county. 

Action  between  the  people  of  the  state  of 
Colorado  and  the  board  of  cotmty  commis- 
sioners of  the  county  of  Prowers.  From  a 
Jndgment  In  favor  of  the  state,  the  county 
commissioners  appeal.  Affirmed. 

J.  K.  Doughty  and  Allen  &  Webstar,  for 
appellant.  Charles  G.  Post  Atty.  Gen.  (Dan 
B.  Carey,  of  counsel),  for  the  People. 

6TTNTER.  J.  The  state  and  county  each 
dalma  herein  tbe  Interest  collected  upon  taxes 
levied  for  state  purposes.  Tbe  state  bad 
Jndgment  below.  Our  law,  constitutional  and 
statutory,  requires  the  levying  of  a  tax  for 
state  use.  1  Mills'  Ann.  St  |  4S7;  3  MtUs' 
Ann.  St  S  446;  Const,  art  10,  |  11;  2  Mills* 
Ann.  St  H  3768,  8851.  Ttala  tax  tbe  county 
clerk  Ifl  required  to  compute  and  carry  out 
in  a  separate  oolunm  on  tbe  tax  list  2  Mffls' 
Ann.  St  IS  8828,  8851.  3852.  Tbe  county  au- 
thorities are  required  to  collect  tUs  tax,  and 
an  the  expense  of  collection  1b  express^  pro- 
vided for.  Sections  df  our  rerenue  act  Tbls 
tax  is  sacred  to  the  use  for  wblch  levied; 
that  Is.  for  tbe  state.  2  Mills'  Ann.  St  1 
3768;  Hockaday  v.  Commissioners,  1  Colo. 
App.  362,  29  Pac.  287;  Forbes  t.  Grand  Co., 
23  Colo.  344,  47  Pac.  388.  Monthly,  as  rapid- 
ly as  collected,  the' county  Is  required  to  pay 
this  tax  to  the  state.  2  Mills'  Ann.  St  H 
3S52,  3S67.  As  this  tax  Is  levied  for  tbe  state, 
and  can  be  used  for  no  other  purpose;  as 
the  county  authorities  are  required  to  collect 
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aud  transmit  it  to  the  state  as  rapidly  as  col* 
lected,~-lts  owuersblp  Is  In  tlie  state.  The 
statute  prcBcrlbes  when  this  tax  becomes  de- 
liuqueot,  and  the  rate  of  Interest  the  tax- 
payer is  liable  tot  thereon  during  delinquency. 
By  the  failure  to  pay  the  tax  when  due,  the 
state  Is  deprived  for  a  time  of  Its  revenue, 
and  by  such  default  subjected  to  incouTen- 
lence  and  loss.  It  is  reasonable  that  the  leg- 
Ishiture,  In  requiring  the  taxpayer  to  pay  In- 
terest on  the  tax  he  owes  the  state  after  It 
Is  past  due,  Intended  to  make  compensation 
thereby  to  the  state  for  loss  of  use  of  its 
funds.  Such  purpose  is  realized  by  awarding 
the  interest  In  controversy  to  tbe  state  As 
the  state  owns  tbe  tax  withheld,  as  it  suffers 
the  loss  and  Inconvenience  through  its  lielng 
in  default,  as  our  statute  makes  no  express 
disposition  of  tbe  interest  accruing  during  the 
delinquency,  we  thinli  It  reasonable,  Just,  and 
In  acoirdance  with  the  legislative  intent  that 
the  interest  should  follow,  and  does  follow, 
tbe  tax;  that  is,  go  to  the  state.  Siich  con- 
clusion is  BURtnined  by  authority.  In  apply- 
ing the  law  to  conditions  similar  to  tliose  here 
presented,  the  court,  in  State  v.  Huffaker,*  11 
Ner.  300.  303,  said:  "We  think  the  penalty 
Is  to  be  regarded  not  only  as  a  punishment  to 
the  delinquent,  but  also,  and  principally,  as  a 
compensation  to  the  state  and  county  for  the 
delay  of  payment,  and  tbe  consequent  de- 
rangement to  tltelr  finances.  So  regarded,  the 
obvious  conclusion  Is  that  tbe  penalty  follows 
the  tax;  in  this  case  flve-thirteentbs  to  the 
state  and  eight-tbirteenths  to  the  county." 
In  People  r.  Iteis.  76  Cal.  20d.  IS  Pac.  309. 
upon  facts  in  principle  the  same  as  here,  the 
court  said:  "If  the  tax  remains  dually  delin- 
quent, *  *  *  it  may  possibly  be  subse- 
quently collected  In  some  other  method  pro- 
Tided  by  law,  In  which  event  the  interest  Is 
to  be  added  to  compensate  for  tbe  long  delay, 
and  as  an  incentive  to  the  taxpayer  to  make 
a  voluntary  pasrment,  and  thus  stop  tbe  In- 
terest *  *  *  And  as  this  interest  is  not 
required  by  the  statute  to  be  collected  tor  the 
use  of  the  county,  or  city  and  county.  It  is 
leasonabte  to  hold  that  that  portion  of  the 
IntN'est  accrued  and  collected  ou  tbe  state  tax 
should  be  paid  to  tbe  state,  and  go  Into  its 
treasury."  School  Dist.  v.  Hedges,  13  Wash. 
CO,  42  Pac.  522;  Board  of  Com'rs  of  Hancock 
Go.  T.  State.  11&  lud.  473,  22  N.  S.  10. 
Judgment  affirmed. 


(IT  Colo.  App.  BISi 

PARMBUS'  ALLIANCE  MUT.  PIRE  INS, 
CO.  V.  TROMBLT.i 

(Coui  t  ol  Appeals  of  Colorado.    May  12,  1902.) 
FIRB  insurance:— ACTION— DESTRUCTION  OP 
GOODS— EVIDENCE— SUFFICIENCY 
—MATERIALITY. 

1,  Upon  an  issue  an  to  whether  goods  in- 
sured were  in  a  certain  building  when  it  was 
burned,  defeiKlant'a  witni-sses  testified  tbiit 
wlieu  the  firemen  pullctl  doivn  one  s'de  of  the 
building  witnesses  could  see  the  interior,  aud 


<  Rehearing  denied  June  9, 


that  but  fen*  articles  were  tiiere;  that  those 
enumerated  by  plaintiff  as  lost  could  not  have 
been  there;  and  that  the  ruins  disclosed  no 
sigus  of  the  articles,  though  they  were  ot  such 
a  character  that  they  could  Dot  be  totally  de- 
stroyed by  fire;  and  persons  residing  in  the 
ntii^hborhood  teistilied  to  the  removal  of  a  large 
quantity  of  fnntiture  shortly  before  the  fire. 
A  wituesa  testified  for  plaintiff  that  he  pack- 
ed the  furniture  for  her.  and  moved  it  into  the 
house;  and  that  on  the  day  before  the  fire  he 
was  in  the  building  with  plaintiff,  and  noticed 
no  chitnge  in  tbe  appearance  of  thing:).  I'lain- 
tiS  testilied  that  the  goods  were  in  tbe  house 
at  the  time  of  the  fii-e,  that  she  was  there  ev- 
ery day,  and  that  nothing  was  tiikeu  out  with 
her  consent.  Ucld,  that  there  was  sufficient 
conflict  in  the  evidence  to  render  a  findiug  for 
plaintiff  conriusive  on  appeal. 

2.  In  an  action  ou  a  bre  policy  e  witness  for 
defendant  testilied  that  for  about  a  week  be- 
fore tiie  Hre  witness  had  seen  plaintiff  sad  a 
certain  ni»n  at  the  building  every  day,  and  that 
on  the  night  of  the  Ore  the  man  came  to  wit- 
ness' house,  and  ask<.-d  for  a  bucket  of  water, 
stating  that  a  lamp  had  exploded  and  set  lire 
to  his  house.  Hctd,  iu  the  absence  of  onythlug 
to  show  that  the  building  referred  to  was 
plaintiff's  building,  or  that  the  lamp  was  ex- 
plodfd  intentionally,  or  that  plaintiff  was  an 
accessory  to  the  mau's  acts,  or  iu  any  .  other 
way  connected  with  tbe  fire,  the  evidence  of 
the  statements  of  the  man  was  immaterial,  and 
properly  excluded. 

Appeal  from  district  court.  El  Paao  county. 

Action  by  Kiiza  J.  Tpombly  against  tbe 
Farmers'  Alliance  Mutual  Fire  Insurance 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

John  F.  Mail  and  J.  Warner  Mills,  for  ap- 
pelhint.  George  H.  Kohn,  for  appellee. 


THOMSON,  J,  Suit  upon  a  policy  issued 
by  the  appellant,  Insuring  household  furni- 
ture of  the  appellee  against  loss  by  flrfc  The 
plaintiff  had  Judgiueut,  and  the  defendant 
appealed. 

Tiie  complaint,  after  stating  tbe  contract 
of  insurance,  alleged  that  on  the  20th  day  of 
Jnly,  Willie  the  policy  was  in  force,  tbe  build- 
ing containing  the  property  insured  wbidb 
the  complaint  described,  together  with  the 
property  it  contained,  was  totally  destroyed 
by  lire;  that  the  defoidant  was  Immediately 
notitled  of  the  loss;  that  the  proofs  required 
by  the  policy  were  furnished*  and  that  all  of 
its  conditions  were  satisfied.  The  answer  de- 
nied that  there  ever  were,  belonging  to  the 
plaintiff,  goods  of  the  kind,  quantity,  and 
value  mentioned  in  the  policy,  and  alleged 
to  have  been  destroyed  by  fire.  It  also  set 
forth  its  by-law  No.  27,  which  was  Incorpo- 
rated into  the  policy  as  one  of  its  conditions, 
and  which  provided  that  no  suit  or  action 
against  the  defendant  company  for  any  loss 
should  be  sustained  unless  commenced  with- 
in 00  days  after  the  occurrence  of  the  loss. 
The  answer  contained  other  allegations,  but 
the  limitations  of  the  ai^ument  rendw  their 
statement  here  unnecessary.  Tbe  r^Ucntlon 
averred  that  the  plaintiff  was  Induced  to  de- 
lay bringing  her  action  until  after  the  lapse 
of  the  time  limited  in  the  pMcy  for  the  com- 
mencement of  suit  by  demands  from  tbe  de- 
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fendant  throughout  the  00  days  for  further 
statement  and  Information  concerning  her 
loss,  all  of  which  she  furnished,  and  by  its 
continual  promises  of  adjustment.  It  is  in- 
sisted for  the  defendant  that  the  verdict  was 
not  warranted  by  the  evidence.  Counsel  rec- 
ognizes the  rule  In  accordance  with  which, 
when  thei'e  Is  a  conflict  between  the  state- 
ments of  witnesses,  an  appellate  court  holds 
Itself  bound  by  the  verdict  of  the  jury.  If 
the  evidence  was  properly  submitted;  but  he 
says  that  upon  the  question  whether  the 
goods  Insured  were  In  the  building  described 
In  the  complaint  at  the  time  of  the  fire  there 
was  no  substantial  conflict,  and  that  It  con- 
vincingly appeared  from  the  testimony  that 
a  large  portion  of  the  property  had  been  re- 
moved before  the  breaking  out  of  the  fire. 
To  determine  the  correctness  of  counsel's 
statement,  we  must  go  to  the  evidence.  The 
witnesses  called  by  the  defendant,  who  wore 
present  at  the  Are,  stated  that  when  the  fire- 
men, with  their  hooks,  pulled  down  the  wall 
of  one  side  of  the  building,— a  small,  one^ 
story  frame  house,— they  could  see  the  Inte- 
rior, and  that  but  few  articles  were  there; 
that  those  enumerated  by  the  plaintiff  In  her 
statement  to  the  company  could  not  have 
been  there;  and  that  the  ruins  disclosed  no 
evidence  of  the  presence  of  articles  which,  on 
account  of  material  entering  Into  their  con- 
struction or  composition,  could  not  have  been 
totally  destroyed.  Other  witnesses,  residing 
In  the  vicinity  of  the  building,  testified  to 
the  removal  of  a  large  quantity  of  furniture 
from  it  shortly  before  the  fire.  For  the  plain- 
tiff a  Mr.  Sprague  testified  that  he  took  the 
furniture  In  question  from  a  house  occupied 
by  the  plaintiff  to  the  building  which  was  de- 
fitroyed.  to  be  stored  there;  that  he  packed 
it  closely;  that  he  slept  in  that  building  at 
night  for  a  week  or  10  days  afterwards;  that 
anbseqnently  a  Mr.  Graff  lodged  there;  tiiat 
on  the  day  of  the  fire,  or  the  day  before,  he 
bauled  some  chairs  and  blankets  to  the  build- 
ing, the  plaintiff  accompanying  him;  that  he 
was  Inside  of  the  building,  and  noticed  no 
change  In  appearances,  although  he  did  not 
look  closely.  The  plaintiff,  on  her  direct  ex- 
amination, testified  that  the  goods  remained 
constantly  In  the  buUdlDg  until  the  fire;  and 
on  cross-cxaniluatlon  said  that  she  was  In 
the  building  on  the  day  of  the  fire,  and  that 
the  appearance  of  things  was  the  same  as 
when  the  furniture  was  placed  there,  and 
that  there  was  no  article  taken  out  of  the 
house  Iwtween  the  time  it  received  the  goods 
and  the  time  of  the  fire  with  her  consent. 
The  foregoing  embraces  the  whole  testimony 
affecting  the  question  of  removal  of  the 
.f!KK>ds.  Upon  this  question  there  was  abun- 
dant evidence  to  waiTsnt  a  verdict  for  the 
defendant,  but  we  are  unable  to  say  that 
there  was  such  absence  of  opposing  proof  as 
to  Jnstifr  UB  In  interfering  with  the  jury's 


finding.  Two  witnesses  testified  that  they 
saw  the  furniture  immediately  before  the 
fire,  and  that  It  then  had  no  appearance  of 
having  been  disturbed.  If  such  a  removal 
OS  defendant's  witnesses  described  had  tak- 
en place,  the  fact  would  have  been  Instantly 
noticeable;  so  that  the  testimony  for  the 
plaintiff  was  contradictory  of  that  given  for 
the  defendant.  It  Is  in  such  a  cose  that  the 
jury's  opinion  controls  ours.  It  Is  to  the 
question  of  the  sufllclency  of  the  evidence  to 
sustain  the  verdict  that  the  learned  counsel 
of  the  defendant  directs  nearly  his  entire 
argument.  The  reasoning  by  which  he  un- 
dertakes to  show  the  superior  credit  to  which 
his  own  witnesses  are  entitled  comes  too  late. 
The  question  of  credibility  was  Irrevocably 
settled  by  the  Jury. 

It  Is  complained  that  one  item  of  testimo- 
ny oflJered  for  the  defendant  was  excluded. 
The  witness  was  a  Mrs.  Harper,  and  we  quote 
in  full  the  paragraph  containing  the  exclud- 
ed statement  as  it  appears  in  the  plaintiff's 
abstract:  "There  was  a  man  with  her,  me- 
dium size,  light  moustache,  light  hair,  gray 
clothes,  light  hat.  They  were  there  every 
day  for  about  three  weeks  before  the  fire, 
nave  seen  them  go  around  the  building. 
That  was  about  a  week  before  the  fire.  Tes, 
was  at  my  house  night  of  fire.  Had  notice 
of  the  fire.  The  man  seen  with  the  plaintiff 
knocked  at  my  door  between  ten  and  eleven 
o'clock.  He  asked  us  to  get  up,  and  let  him 
get  a  bucket' of  water;  that  his  house  was 
on  fire.  What  did  he  say?  He  asked  us  to 
get  up,  and  let  him  get  a  bucket  of  water; 
that  his  house  was  on  fire.  I  opened  the 
door,  and  he  came  in,  and  went  through  the 
room.  He  said  a  lamp  had  exploded,  and 
set  fire  to  the  house."  It  was  the  witness' 
version  of  what  the  man  said  that,  on  motion 
of  the  plaintiff,  was  stricken  out.  We  do  not 
think  there  was  any  error  In  the  ruling. 
Counsel  says  that  the  man's  statement  was 
part  of  the  res  gesttc.  We  hardly  think  that 
It  should  be  so  regarded.  Nevertheless,  In 
itself,  without  some  explanatory  facts,  It  was 
immaterial.  It  may  be  conceded  that  the 
man  referred  to  the  plaintiff's  building,  al- 
though he  did  not  say  so;  but  he  attributed 
the  fire  to  the  explosion  of  a  lamp.  The  ac- 
cidental explosion  of  a  lamp  as  the  cause  of 
a  fire  would  not,  ordinarily,  relieve  the  insur- 
er from  liability.  But  even  if  the  burning 
lamp  w*as  broken  for  the  express  purpose  of 
setting  fire  to  the  building,  there  Is  nothing 
in  the  mau's  statement,  or  in  the  evidence 
anywhere,  to  connect  the  plaintiff  in  any 
way  with  the  act.  The  fact  that  a  man 
burned  down  her  house  constitutes  no  de- 
fense, unless  It  be  shown  that  she  was  in 
some  degree  accessory  to  the  deed.  We  find 
nothing  further  In  the  ttbstract  or  argument 
which  calls  for  the  expression  of  an  opinion. 

Let  the  Judgment  be  attlrmed.  Affirmed. 
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(17  Colo.  App.  307) 

SANER  et  al.  y.  PEOPLE.1 

(Com-t  o(  Appeals  of  Colorado.   Jaii.  13,  1902.) 

CrriBS  —  ORDINANCES  —  VIOLATION  —  ACTION 
—COMPLAINT— SENTENCE— APPEAL. 

1.  2  Mills'  Add.  St.  §  4435,  provides  that  Id 
all  actious  for  the  violatioD  of  an  onliDHDCe  the 
first  process  shall  be  a  aummous.  Held  that, 
OD  appeal  from  a  judgment  ot  the  county  court 
atUrmmg  a  conriction  before  a  police  magis- 
trate of  a  violation  of  an  ordinaDce  making  it 
an  offense  to  sell  liquor  without  a  license,  a 
contention  that  a  complaint  filed  with  the  mag- 
istrate was  defective  was  -ot  no  avail;  a  com- 
plaint not  being:  necessary,  and  the  tnal  io  the 
connty  court  having  been  cootroiled  by  the  pro- 
cedure in  civil  actions. 

2.  Any  defects  in  the  complaint,  so  far  as 
they  affected  the  procedure  l>efoie  the  magis- 
trate, were  cured  by  2  Mills*  Aon.  St.  8  2t>87, 
providing  that,  upon  the  trial  of  all  appeals  be- 
fore the  county  court,  no  exceptions  shall  be 
taken  to  the  form  of  service  of  the  summons 
issued  by  the  justice,  uor  to  any  of  the  pro- 
cet'dings  before  him,  but  the  court  sliall  hear 
and  determine  the  cause  in  a  summary  way, 
without  pleadings  in  writing, 

3.  A  complaint  which  alleged  that  section  2 
of  a  certain  ordinance  had  been  violated,  and 
that  ainaut  believed  defradants  guilty,  In  that 
they  unlawfully  kept  a  place  for  the  sale  of 
liquor  without  a  liceuse,.  was  sufficient,  inas- 
much as  it  advised  defendants  of  wh!^  they 
were  called  upon  to  answer. 

4.  On  appeal  to  the  county  court  from  a 
judgment  of  conviction  before  a  magistrate  for 
violating  an  ordinance,  the  appeal  cured  any  de- 
fects in  the  sunuuong,  mider  2  30IIs*  Ann.  St 
I  2G87. 

5.  2  Mills*  Ann.  St.  §  4435,  provides  that  on 
conviction  for  violation  of  an  ordinance,  where 
a  fine  is  imposed,  defendant  may  be  imprisoned 
Id  the  tity  prison  or  county  jail  until  the  fine  he 
paid,  l^efendants'  sentence  was  tbat,  in  de- 
fault of  payment  of  the  fine  adjudged  against 
them,  they  be  conlined  in  the  town  jail,  or,  if 
there  wei-e  no  t>uch  jail,  in  the  county  jail. 
Bdd,  that  the  statute  warrauted  the  judgment. 

6.  After  an  amendment  to  a  bill  of  exceptions 
has  been  flled  in  the  appellate  couii:,  end  issue 
joined  without  objection  to  the  amendment,  an 
objection  thereto  on  the  ground  of  insuffl- 
dency  of  proof  of  service  of  notice  of  appli- 
catiou  for  an  order  to  amend  Is  too  late. 

Appeal  from  Arapahoe  county  court. 

George  Saner  and  another  were  convicted 
of  the  violation  of  an  ordinance  of  the  town 
of  Berkeley  concerning  the  sale  of  llqucH*.  and 
they  appeal.  Affirmed. 

John  W.  Beiblg,  for  appellaota.  Fred  G. 
Babcock,  for  tbe  Foopla 

GUNI^R.  J.*  A  complaint  was  filed  with 
a  police  magistrate  !□  form  as  follows: 

"In  Police  Magistrate  Court.  State  of  Col- 
orado, County  of  Arapahoe,  Town  of  Berke- 
ley—ss.:  The  People  of  the  State  of  Colorado 
vs.  George  Saner  and  Orrln  W.  Wilcox.  By- 
ron E.  Morris,  being  duly  sworn,  on  bis  oath 
says  that  section  2  of  Ordinance  No.  14,  1896, 
of  the  town  of  Berkeley,  being  an  ordinance 
entitled  'An  ordinance  concerning  the  sale  of 
intoxicating  liquors,'  passed  and  approved  on 
the  7th  day  of  July,  A.  D.  1809,  has  been  vio- 
lated, and  tbat  this  affiant  has  good  reason 
to  believe  that  George  Saner  and  Orrln  W. 
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Wilcox  are  guilty  thereof,  in  this:  that  the 
said  George  Saner  and  Orrln  W.  Wilcox  on 
or  about  the  30th  day  of  SeptembH-,  A.  D. 
1808,  at  the  town  of  Berkel^,  in  the  county 
of  Arapahoe  and  state  of  Colorado,  did  unlaw- 
fully have  and  keep  within  the  limits  of  said 
town  of  Berkeley  a  house  and  place  for  the 
selling  of  Intoxicating  liquors,  without  having 
first  obtained  a  license  therefor  fnnn  said 
town,  against  tbe  peace  and  dignity  of  the 
people  of  tbe  state  ot  Colorado.  Byron  K 
Morris.  VerlQed." 

Summons  issued  and  served.  Defendants 
below  (appellants  here)  appeared.  A  trial 
upon  the  merits  was  had,  and  judgment  went 
against  defendants.  An  appeal  was  taken  to 
the  county  court,  the  case  retried  on  the  mer- 
its, defendants  appearing,  and  Judgment 
again  entered  against  defendants,  from  wbich 
is  this  appeal. 

Appellants  contend: 

1.  Tbat  above  complaint  Is  defective.  This 
is  a  civil  action  for  tbe  recovery  of  an  alleg- 
ed Indebtedness  from  defendants.  Oty  of 
Greeley  v.  Uamman,  12  Colo.  94,  20  Pac.  1. 
As  a  warrant  did  not  Issue  for  the  arrest  of 
defendants,  the  above  complaint  was  un- 
necessary. The  only  process  required  to  In- 
stitute and  bring  this  action  to  trial  was  a 
summons.  This  without  any  form  of  plead- 
ing. 2  Mills'  Ann.  St  §  4435;  Miller  t.  City 
of  Colorado  Springs,  8  Colo.  App.  309,  33 
Pac.  74.  The  practice  obtaining  in  the  trial 
of  this  action  was  the  same  as  that  of  jus- 
tices of  the  peace  In  like  actions.  2  Mills' 
Ann.  St.  S  4438.  As  the  evidence  did  not  in 
any  manner  depart  tbe  cause  of  action  laid  in 
the  complaint,  and  as  the  presence  of  the  com- 
plaint In  no  respect  worked  any  prejudice  to 
appellants,  they  are  not  In  position  to  ui^e 
any  Insufficiency  In  It.  It  was  simply  su- 
perfluous, in  no  degree  affecting  tbe  merits  of 
the  case.  It  Is  the  policy  of  the  present  prac- 
tice to  disregard  any  errOT  or  defect  In  pro- 
cedure not  affecting  substantial  rights.  Burk- 
hardt  v.  Haycox,  19  Colo.  339,  35  Pac.  730. 
FurthOT,  the  trial  In  the  county  court  was 
conti-olled  by  the  same  procedure  as  obtains 
In  the  trial  of  any  other  ordinary  civil  action 
In  such  court  Walton  v.  Canon  City,  13 
Colo.  App.  77,  56  Pac.  671,  "Upon  tbe  trial 
of  all  appeals  before  tbe  county  court  no  ex- 
ception shall  be  taken  to  the  form  of  service 
of  the  summons  Issued  by  the  justice  of 
peace,  nor  to  any  of  the  proceedings  before 
him,  but  the  court  shall  bear  and  determine 
the  cause  In  a  summary  way  according  to  the 
justice  of  the  case  without  pleading  In  writ- 
ing." 2  Mills'  Ann.  St  i  2687  (Gen.  St  1883, 
p.  833,  §  ,1987).  This  section  cured  any  de- 
fects in  the  complaint  If  they  existed,  so  far  ■ 
as  they  affected  the  procedure  in  the  justice 
court  Deltz  v.  City  of  Central,  1  Colo.  823. 
Further,  as  this  proceeding  was  Instituted  be- 
fore a  police  magistrate,  and  was  civil  in  Its 
nature,  exactitude  was  not  required  In  eta  Mug 
the  cause  of  action.  Speaking  of  a  com- 
plaint In  a  similar  {Hroceedlng  in  City  of 
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Dtmngo  T.  B^usberK,  16  Colo.  327.  26  Pnc. 
820,  the  fwurt  says:  "lJnd»  ordinary  rules  ot 
pleading,  the  complaint  might  have  been 
iinashed  tor  Inaufilclency,  as  not  stating  a 
■cause  ot  action.  «  «  •  Bat  aectlon  114 
{chapter  109,  Gen.  St.  1SS3]  *  *  *  pro- 
Tldee  as  toUows:  'In  all  suits  brought  tor  the 
recovery  of  any  flues  or  pmaltiea  for  Tlola< 
tion  of  any  ordinance.  It  shall  be  sufficient 
to  state  In  the  complaint  or  affidavit,  the 
nnmbor  of  the  section  and  title  ot  the  ordi- 
nance Tl<dated,  together  with  the  date  of  Its 
passage,  without  stating  said  sectl«i  or  cwdl- 
nance  in  fall  or  the  substance  thereof.'  It 
most  be  imembered  that  this  is  a  clvU  pro- 
ceeding originally  instituted  in  a  court  not  of 
record.  Hence  the  statute  Is  not  obnoxious 
to  the  constitutional  requirement  that  the  ac- 
cused hi  olminal  prosecutions  shall  have  the 
right  to  demand  the  nature  and  cause  of  the 
accasatl<«L"  Tbe  complaint  advises  the  de- 
fendants of  what  they  were  called  upon  to 
answer.  Tbey  knew  th»eby  that  it  was  for 
violating  said  section  2  of  said  ordinance,  and 
the  manner  In  which  it  was  claimed  that 
such  section  was  violated  was  charged.  In 
speaking  of  a  statement  required  to  be  filed 
for  a  Tiolati  :n  of  a  city  ordinance,  the  court 
says  in  City  of  St  Louis  v.  Smith,  10  Mo.  440, 
"All,  therefore,  which  Is  reqidred,  is  that 
degree  of  certainty  necessary  to  inform  the 
defendant  of  what  be  Is  called  upon  to  an- 
swer, and  not  that  particularity  which  Is  tech- 
nically necessary  to  cMistitute  a  good  indict- 
ment." The  complaint  herein  Is  sufficient. 
If  defective,  it  contains  no  reversible  error. 

2.  That  the  summons  Issued  by  the  magis- 
trate 18  so  defective  as  to  be  fatal  to  the  sub- 
sequent proceedings.  Any  defects  in  the  sum- 
mons were  cured  by  the  appeal  to  the  county 
court.  2  MUls'  Ann.  St.  }  2687;  Deltz  v.  City 
of  Central,  supra;  Paul  v.  Books,  63  Pac.  711, 
Ifi  Colo.  App,  — . 

8.  That  the  evidence  Is  taunifflcient  to  sus- 
tain the  judgment  The  evidence  is  sufficient 
In  the  absence  <tf  any  explanation  by  defend- 
-ants. 

4.  '*That  the  Judgment  Is  void  in  directing 
that  the  dtfendants,  In  default  of  payment  of 
the  fine  adjudged  against  them;  be  confined  In 
the  town  Jail,  w.  It  th^e  be  m>  such  Jafl, 
in  the  county  Jail."  The  Judgment  la  war- 
ranted by  2  BUllB'  Ann.  St  I  4435  (Oen.  St 
18t)3,  i  8317). 

5.  That  the  amoidment  to  the  bill  of  excep- 
tions should  not  be  considered,  because  of  In- 
sufficiency In  the  proitf  of  service  of  notice 
■of  application  fw  an  order  to  amend  by  the 
lower  court  This  objection  comes  too  late. 
Since  the  amendment  has  been  filed  In  this 
court  Issues  have  been  Joined  by  the  brief 
of  appellee  and  the  reply  brief  of  appellant 
without  objection  to  the  presence  of  this 
amendmoit  until  urged  In  the  reply  brief  by 
■appellant 

Mo  reason  appears  for  reversing  the  Judg- 
ment below.  Jndgment  wlU  be  affirmed.  Af- 
iirmedi 
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BICE  et  al.  v.  HOWARD  et  al.  (L.  A.  768.) 
fSupreme  Court  of  CaUfomia.    May  28,  1902.) 

DIRECTORS  OF  CORPORATION— CONSTITUTION- 
AL LIABIIilTY— SAVINGS  BANK— MISAPPRO- 
PRIATION OF  PUNOa  —  PENAL,  LIABILITY  — 
MAINTENANCE]  OF  ACTION— ASSIGNEE!  OP 
DEPOSITOR— CRBDITOR  AFTER  MISAPPRO- 
PRIATION—NECESSARY PARTIES-FORM  OF 
ACTION— CONSTITUTIONAL  LAW— DUE  PRO- 
CESS OP  LAW. 

1.  Const  art  12,  S  3,  which  provides  that 
the  directors  or  trustees  of  corporations  shall 
be  jointb-  and  severaltr  liable  to  the  creditors 
a|id  Btockholders  for  all  moneys  misappropriat' 
ed  by  officers  during  tibdr  terms  of  office,  la 
self -executing. 

2.  Under  this  provision  directors  of  a  sav- 
ioffs  bank  with  a  capital  ot  $100,000,  ot  whi<^ 
$20,000  was  paid  up,  and  with  no  reserve  fund, 
who  willfully  misappropriated  its  funds  to  tiold 
up  auoth«r  bank,  whicli  was  principally  owned 
and  entirely  managed  by  them,  by  pretending 
to  purchase  its  valueless  paper,  contrary  to 
Civ.  Code,  §  571,  providing  that  loans  by  sav- 
ings banks  must  be  on  adequate  security,  and 
section  574,  proMbiling  the  purchase  of  securi- 
ties of  any  kitid  by  such  corporations  other 
than  those  of  the  United  States,  state,  coun- 
ties, cities,  dties  and  counties,  or  towns  of  the 
state,  unless  it  has  a  capital  stock  or  paid-up 
reserve  of  not  less  than  $300,000,  are  liable  to 
creditors  and  stockliolders  for  such  misappro- 
priations. 

3.  This  liability  is  not  penal  in  the  technical 
sense,  as  it  allows  do  recovery  as  a  punish- 
meat,  but  only  to  compeuaate  for  a  loss. 

4.  The  assignee  of  a  depositor  in  a  savings 
bank  can  maintain  an  action  against  the  di- 
rectors of  such  bank  for  a  misappropriation  of 
funds; 

5.  A  creditor  of  a  savings  bank  may  sue  the 
directors  thereof  for  a  mtsappropriation  of  its 
funds,  although  he  became  a  creditor  after  the 
miRam)ropriation  bad  been  made. 

6.  This  action  may  be  brought  by  any  one 
creditor,  independent  of  the  others,  especially 
wh^re  it  does  not  appear  that  there  w««  other 
creditors. 

7.  Tli'e  claim  of  a  creditor  of  a  savings  bank 
need  not  be  reduced  to  a  judgment  before  bring- 
ing action  against  the  directors  of  the  bank  for 
a  misappropriation  of  its  funds. 

8.  An  action  by  a  creditor  of  a  savings  bank 
against  ^e  directors  thereof  for  a  misappro- 
priation of  Its  funds  is  not  primarily  an  action 
to  enforce  an  accoantiug,  and  a  specific  demand 
for  an  accounting  ueed  not  be  made. 

9.  Const  art.  12,  S  3,  malciug  the  directors  of 
corporations  liable  for  misappropriation  of 
funds,  la  not  obnoxious  to  Const.  U.  S.  Amend. 
14,  as  taking  property  vrithout  due  process  of 
■law,  or  denying  the  equal  protection  of  the 
law. 

2I(^arland,  J.,  dissenting. 

In  banc.  Appeal  from  snpwlor  court 
San  Diego  county;  E.  S.  Torrence,  Judge. 

Action  by  J.  A.  Rice,  trustee,  and  others 
against  Bryant  Howard  and  others,  to  en- 
force their  liability  as  directors  of  a  sav- 
ings bank  for  misappropriated  funds.  From 
a  Judgment  for  defendants  upon  a  demurrer 
to  the  complaint,  plaintiffs  appeal.  Eevers- 
ed. 

0.  H.  lUppey  and  Wltfaington  A  Oartcor, 
for  app^Ianta.   S.  F.  Lelb,  for  respondents. 

TEMPLB,  J.  This  appeal  Is  ftom  a  Judg- 
ment entered  upon  a  demurrer  to  the  com- 
plaint The  plaintiff,  who  was  himself  a 
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depositor  In  the  Barings  Bank  of  Sao  Diego 
CouDt7,  u  asslsnee  of  himself  and  of  many 
other  depositors,  brings  this  action  agalust 
the  directors  of  the  savings  bank  for  the 
■om  of  $127,570.29,  which  Is  alleged  to  be 
the  amount  of  deposits  made  by  such  depos- 
itors In  the  baolc  between  the  1st  day  of 
July.  1886,  and  tbe  23d  day  of  June.  1893. 
with  interest  added.  The  action  purports 
to  have  been  brought  on  behalf  of  himself 
and  any  other  creditors  who  may  choose  to 
join  him.  Tbe  purpose  of  the  action  la  to 
enforce  the  liability  of  tbe  defendants  for 
money  alleged  to  have  been  misappropriated 
by  tbe  defendants  while  they  were  directors 
of  Buch  savings  bank.  It  is  alleged  that 
tbe  savings  bank  suspended  payment  on 
the  23d  day  of  June,  1893,  and  In  1896  was 
declared  Insolvent,  and  placed  In  the  hands 
of  its  officers,  under  the  banking  act  for 
liquidation.  Twenty-seven  different  acts  of 
alleged  misappropriations  are  set  out  la 
the  complaint.  All  consisted  In  taking  mon- 
ey out  of  tbe  bank  and  applying  It  to  un- 
authorized purposes  In  tbe  Interest  of  said 
directors,  or  of  some  of  tbem.  It  la  charged 
that  at  no  time  when  the  alleged  misap- 
propriations w«re  made  did  the  bank  have 
GO  per  cent  of  its  loans  secured  by  mort- 
gages on  real  estate,  or  upon  real  estate 
tiie  market  value  of  which  exceeded  the 
amount  of  the  loan  by  60  per  cent  The 
nominal  capital  of  tlie  savings  bank  was 
1100,000.  only  |20,000  of  which  was  ever 
paid  in.  Most  of  tbe  misappropriations  are 
alleged  to  have  been  made  for  the  beneSt 
of  the  Consolidated  National  Bank,  a  cor* 
poratlon  In  which  Mabury  and  Howard  were 
stockholders,  and  of  which  they  were  di- 
rectors. All  misappropriations  are  Chargod 
to  have  been  made  for  tbe  benefit  of  Howard 
and  Mabury.  It  Is  cliarged  that  such  mia- 
approprlatlons  were  made  by  or  under  tbe 
direction  of  Howard,  who  acted  for  Mabury 
aa  well  as  for  himself.  Tbe  complaint  was 
demurred  to  on  various  grounds,  but  by 
atlpulatlou  only  certain  grounds  of  demurrer 
out  of  more  than  100  contained  In  the  de* 
murrer  are  In  tbe  transcript  The  language 
of  the  stipulation  will  throw  some  light  up: 
on  the  questions  submitted  on  the  appeaL 
It  reads  aa  follows:  "It  Is  hereby  sUpulat*. 
ed  that  whereas,  the  plaintiff  herein  has 
appealed  from  tbe  Judgment  herein  sustain- 
ing the  demurrer  of  defendant  Hiram  Ma- 
bury, that  on  such  appeal  the  appellant 
Rhall  print  only  the  8d,  87th,  88th.  &3d,  94th, 
96tb,  96tb,  and  99tb  grounds  of  demurrer; 
and  that  If  tbe  Judgment  should  be  sua- 
talned.  that  should  end  this  case,  but  If 
It  abonld  be  reversed,  then  tbe  demurrer 
npoD  the  other  grounds,  not  printed,  should 
stand  for  ailment  In  the  court  below.  This 
course  1*  takm  because  It  Is  claimed  by 
plaintiff  that  he  can  avoid  thtf  other  grounds 
of  demurrer  hj  amendment  of  the  com- 
pUInt  ercfi  If  well  tak«i  to  tbe  complaint 
M  It  sow  stands;  whereas  It  Is  c— cfded 
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that  If  the  demurrer  Is  saatalned  on  tbe 

grounds  above  stated,  It  would  aecessarlly 
cud  this  case  without  furtber  litigation. 
It  is  stipulated  that  the  plaintiff  must  re- 
cover on  tlie  provisions  of  the  latter  part 
of  section  3,  article  12,  of  tbe  constitution 
of  California,  or  that  he  cannot  recover  at 
all.  It  Is  stipulated  that  the  above  grounds 
of  demurrer  fully  raise  the  following  prop> 
osltjous  contended  for  by  defendant  vbL: 
(1)  That  said  constitutional  provision  Is  not 
effectual  without  le^slatlon.  (2)  That  mis- 
appropi-iatlon.  as  meant  by  the  constltntlou. 
Is  not  shown  by  tbe  allegations  of  the  com- 
plaint (S)  Tbat  there  la  a  misjoinder  of 
causes  of  action.  And  tbat  this  point  can  be 
considered,  notwithstanding  the  causes  of 
action  are  not  separately  stated.  (4)  Tbat 
the  constitution  does  not  purport  to  give, 
and  hence  does  not  give,  any  right  of  ac- 
tion under  such  provlsioa  to  an  aaalgnee. 
(5)  Tbat  in  no  case  Is  aucb  an  action  assign- 
able. (6)  That  the  plaintiff  was  not  nor 
was  any  of  his  assignors,  alleged  to  be  cred- 
itors when  any  of  the  alleged  misappro- 
priations took  place.  (7)  Defect  of  parties. 
W  ithington  &  Carter,  O.  H.  Rlppey,  Attor- 
neys for  Plaintiff.  S.  F.  Lelb,  Attorney  for 
Defendant  Mabury."  Filed  June  23d,  1899^ 
Tbe  constitutional  provision  r^erred  to  reads 
as  follows:  "The  directore  or  trustees  of 
corporations  and  Joint-stock  associations 
shall  be  Jointly  and  severally  liable  to  the 
creditors  and  stockholders  for  all  moneys 
embezzled  or  misappropriated  by  tbe  officers 
of  such  corporation,  or  Joint-stock  associa- 
tion, during  the  term  of  office  of  such  direct 
or  or  trustee."  Tbe  parties  seem  agreed  that 
the  following  questions  are  Involved  In  this 
appeal:  (I)  Is  the  conatitntlonal  provision 
self  exccutlng?  (2)  Do  tbe  alleged  misap- 
propriations come  within  It?  (3)  Can  the 
action  be  maintained  by  an  assignee?  (4) 
Can  tbe  action  be  maintained  by  or  for  a 
creditor  who  becomes  such  after  the  allied 
misappropriation?  (6)  Have  all  the  neces- 
sary parties  been  brought  In  as  plaintiffs  or 
defendants  in  tbis  case,  and  Is  this  an  action 
for  an  accounting?  <6)  Can  such  an  action 
be  maintained  by  a  mere  contract  creditor? 
Must  tbe  claim  against  the  corporation  be 
Orst  reduced  to  Judgment?  It  la  furtbor 
contended  on  behalf  of  the  defendants  tbat 
the  constitutional  provision  Is  void,  as  being 
In  conflict  with  tbe  fourteenth  amendment 
to  the  federal  constitution,  and  because  op- 
posed to  natural  Justice;  and,  further,  tbat 
tbe  action  Is  to  recover  damagea  for  negli- 
gence or  fraud,  and  Is  barred  by  the  statuta 
of  limitations. 

1.  As  to  the  question  whether  the  provision 
18  aelf-execuUng,  It  Is  well  to  note  at  tiie  out- 
set that  the  presumption  Is  not  predsdy  as 
It  would  have  been  had  sndi  a  matter  been 
presented  for  consideration  50  years  aga 
When  tbe  federal  constitution  and  first  state 
constitutions  were  framed,  the  Idea  of  a  cm- 
■titutkm  wu  that  it  merdj  outlined  a  gorenk- 


Digitized  by  Google 


Cat) 


RICE  V.  HOWAliD. 


79 


meet,  provided  for  certain  departments  and  i 
some  officers  and  defined  their  functions,  se-  j 
cored  some  absolute  and  inalienable  riglits 
to  the  citizens,  but  left  all  matters  oC  adiniuis- 
tration  and  policy  to  ,tlie  departments  which  . 
It  created.  The  law-innkiug  power  was  vest-  { 
ed  wholly  In  the  legislature.  Save  as  to  the  i 
assurances  of  individual  rights  against  the  ' 
government,  the  direct  operation  of  the  coq- 
stltutioD  was  upm  the  guvernment  only. 
And  such  assurances  were  themselves  in  part 
but  limitations  upon  governmental  powers. 
Latterly,  however,  all  this  has  been  changed. 
Through  distrust  of  the  legislatures,  and  the 
natural  love  of  power,  the  people  have  In- 
serted in  their  constitutions  many  provisions 
cf  a  statutory  character.  These  are  in  fact 
but  laws,  made  directly  by  the  people  instead 
of  by  the  legislature,  and  they  are  to  be  con- 
strued and  enforced  In  all  respects  as  though 
they  were  statutes,  Winchester  v.  Mabury, 
122  CaU  522,  55  Pac.  303.  It  has  been  held  , 
that  section  16,  art  12,  of  the  constitution,  is 
of  the  nature  of  code  provisions  in  regard  to 
procedure,  and  Is  to  be  construed  as  other 
code  provisions  are,  except  that  It  cannot  be 
amended  or  repealed  by  the  legislature.  In 
effect,  these  coustltutloual  provisions  are  but 
statutes,  which  the  legislature  cannot  repeal 
or  amend.  Under  former  conditions  It  was 
natural  that  the  court  should  presume  that  a 
constitutional  provision  was  addressed  to 
some  officer  or  department  of  the  government, 
ot  that  It  limited  the  power  of  the  legisla- 
ture, or  empowered,  and  perhaps  directed, 
certain  leglslati<Hi,  to  carry  Into  effect  a  con- 
•tltatlonal  iwlicy.  Now,  the  presumption  Is 
the  rev&xe.  Recently  adopted  state  consti- 
tntlons  coDtaln  extensive  codes  of  laws.  In- 
folded to  operate  directly  upon  the  people,  as 
statutes  do.  To  say  that  these  are  not  self- 
executing  may  be  to  refuse  to  execute  the 
sovereign  will  ot  the  people. ,  The  dlff^ent 
policy  requires  a  different  mling.  I  should 
Bay  the  rule  now  ii  that  aocbr  constitutional 
prOTlsiona  must  be  ii^  to  be  aelf-^ecuting 
when  they  can  be  given  reasonable  effect, 
without  the  aid  of  l^lalation,  unless  It  clear- 
ly appears  that  such  was  not  intended.  If 
the  legislature  must,  or  even  may,  provide  for 
tbe  mode  of  executing  such  constitutional 
laws.  It  may  to  a  great  extent,  and  in  some 
cases  altc^ether,  prevent  their  having  any 
effect  at  all.  This  last  effect  is  precisely  what 
ia  contended  for  bwa  Tbe  policies  of  In- 
creasing constitutlwial  legislation  and  of  nar- 
rowing legislative  power  are  correlative.  Tbe 
l^slature,  whose  powers  and  functions  the 
people  are  thus  seeking  to  limit,  would  nat- 
urally not  be  afforded  the  opportunity  to 
remove  such  limits.  Tbe  change  in  mode  of 
coDsDtutian  making  indicates  that  the  legis- 
latmre  la  not  to  be  trusted  with  such  power. 
In  genml,  such  constitutional  statutes,  if  I 
may  ao  apeak  of  them,  were  intended  to  pre- 
vent the  legislature  from  legislating  other- 
wise upon  the  subjects  covered  by  such  pro- 
Tldona.  It  has  often  been  remarked  that  our 


state  constitution  of  1879  contains  a  very  ex- 
tensive code  of  laws,  evidently  intended  to 
operate  directly  upon  the  people,  and  which 
are  placed  in  the  constitution  for  the  express 
purpose  of  deiu-lring  tbe  l^islature  of  the 
power  to  change  or  modify  them.  We  must 
submit  to  this  policy  established  in  the  fun- 
damental law,  and  therefore  every  constitu* 
tioual  mandate  which  can  be  put  In  force 
without  legislation  must  be  held  to  be  self- 
executing,  unless  a  contrary  intent  is  shown. 
iSiich  intent  would  be  manifrated  not  only 
when  expressly  so  stated,  but  when  only  a 
general  principle  or  policy  Is  declared,  or 
when,  as  in  Groves  v.  Slaughter, .  15  Pet. 
449,  10  I*  Ifld.  800,  it  Is  ordaiJied  that  certain 
acts  shall  or  shall  not  be  prohibited,  and  only 
the  legislature  can  make  the  prohibition,  or 
when  certain  acts  are  foibldden,  and  no  pen- 
alties or  other  means  of  making  the  prohibi- 
tion effective  have  been  provided,  and  in  other 
like  cases.  Judge  Cooley  says  it  Is  self-ex- 
ecuting "if  it  supplies  a  sufficient  rule  by 
which  the  right  given  may  be  enjoyed  and 
protected,  or  the  duty  imposed  may  be  en- 
forced." The  clause  in  question  fixes  a  liabil- 
ity upon  the  directors  of  corporations.  It 
clearly  declares  who  are  liable,  to  whom,  and 
for  what.  The  procedure  need  not  be  pro- 
vided by  tbe  constitution  If  the  Code  of  Proce- 
dure and  other  remedial  laws  supply  what  is 
necessary.  This  court  has  determined  in  the 
case  at  bar,  upon  this  same  liability,  between 
the  same  parties,  that  It  is  to  be  regarded  as 
a  statute,  and  construed  and  enforced  in  the 
same  manner.  Winchester  v.  Mabury,  122 
Cal.  522,  56  Pac.  893.  In  that  case,  also,  as 
I  think,  Mr.  Justice  McFarland  answered  all 
that  is  material  in  the  contention  of  respond- 
ent In  his  effort  to  point  out  the  respects  In 
which  legislation  is  needed.  It  was  held  that 
the  proper  remedy  Is  a  bill  in  equity,  "where 
all  ttie  creditors  are  parties  or  are  represented, 
and  In  which  there  can  be  an  accounting, 
and  equities  adjusted  after  all  the  facts  have 
been  ascertained."  The  case  of  Bomor  T. 
Uenning,  93  V.  S.  228.  23  L.  Ed.  879,  is  re- 
ferred to,  and  a  quotation  made  to  tbe  effect 
that  the  recovery  will  constitute  a  fund  for 
the  benefit  of  creditors.  One  creditor.  It  waa 
said,  cannot  be  allowed  to  recovCT  without 
regard  to  the  rights  of  other  creditors.  From 
this  it  Is  easily  deduced  that  the  creditors 
and  stockholders  are  entitled  to  recover 
against  the  directors  as  creditors  and  as  stock- 
holders. The  equities  of  the  credltmn  are  su- 
perior to  those  €t  the  stockholders,  and,  as 
amffiig  thnuselvea,  the  recovery  will  be  divid- 
ed among  creditors  according  to  the  general 
rules  governing  the  appropriation  of  pay- 
m^ts  in  similar  cases.  This  leaves  no  fur- 
ther difficulty  in  the  enforcement  ot  the  pro- 
vision than  would  probably  arise  under  any 
statute  which  could  be  passed  to  aid  Ita  ex- 
ecution. And,  BO  far  as  these  rules  are  neces- 
sarily dedudble  from  the  constitution,  the 
legislature  could  not  change  thorn  in  any  ma- 
terial respect   The  cases  upon  thla  aubject 
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are  qtiite  numeroua,  and  the  decisions  have 
been  collected  by  the  learned  counsel  on  both 
sides,  who  haye  ably  and  learnedly  discussed 
many  constitutional  clauses  which  have  been 
passed  upon  In  one  way  or  another.  I  find 
some  contrariety  of  views;  more  apparent, 
however,  than  real.  The  general  trend,  par- 
ticularly In  the  later  cases.  Is  decidedly  to- 
ward the  conclusion  I  have  reached,  I  am 
c-!nfldent  the  courts  will  yet  concur  In  some 
such  rule.  The  matter  is  so  clear  to  me 
that  I  do  not  feel  justified  in  yielding  to  the 
temptation  to  use  the  great  mass  of  learning 
made  so  easily  available  by  the  industry  and 
ability  at  counsel. 

2.  In  considering  the  question  whether  the 
misappropriations  alleged,  or  attempted  to 
be,  are  within  the  constitutional  provision, 
the  stipulation  must  be  borne  In  mind.  The 
parties  desire  a  decision  upon  the  points 
which  are  necessarily  In  the  case,  and  which 
plaintiffs  caanot  avoid  by  merely  changing 
the  form  of  the  allegation.  Under  this  we 
are  not  to  scrutinize  the  averments  as  to  lose 
by  the  corporation.  It  is  charged  in  general 
language  that  loss  resulted  from  the  misap- 
propriations. Under  the  stipulation  thia 
most  be  regarded  as  sufficient,  although  It 
must  be  admitted  that  the  complaint  is  in. 
this  matter  singulariy  imperfect  It  Is  char- 
ged that  the  savings  bank  had  a  nominal 
capital  of  $100,000,  of  which  only  $20,000  was 
paid  up.  It  had  no  resCTve  fnnd.  It  never 
bad  50  per  cent  of  its  deposits  or  of  Its  loans 
secured  In  first  mortgages  or  other  Hens  upon 
real  estate  In  this  state.  By  secticm  571,  Civ. 
Code,  such  banks  are  expressly  authorized  to 
receive  deposits  of  money;  to  loan,  Invest,  and 
collect  the  same.  The  loans  must  be  on  ade- 
quate security  on  real  or  personal  property. 
This  direction  as  to  the  disposition  of  the 
money  on  deport  Is  quallQed  in  section  674. 
subd.  5,  Id.,  which  declares:  "No  corpora- 
tion must  purchase,  hold,  or  6>nvey  bonds,  8e< 
corlties,  or  evidences  of  Indebtedness,  public 
or  private,  except  bonds  of  the  United  States, 
of  the  state  of  California,  and  of  the  conntles,^ 
oitiee,  or  cities  and  counties,  or  towns  ol  the 
state  of  California,  unless  such  corporation 
has  a  capital  stock  or  reserve  fund  paid  in, 
of  not  less  than  three  hundred  tliousand  dol- 
lars." In  addition  to  these  IlmitatiiMis  upcm 
the  powers  of  the  corporation,  section  578, 
Id.,  declares  that  any  directs  who  borrows 
any  of  tbe  funds  ot  the  corporation,  or  be- 
comes sorely  for  others  to  enable  tliera  to 
borrow,  ipso  facto  forfeits  his  office.  Di- 
rectors are  also  trustees  for  the  stockholders 
and  indirectly  tov  the  creditors.  They  have 
always  been  held  responsible  as  trustees  in 
their  management  of  the  propnty  and  affairs 
of  the  corporation.  Like  trustees,  they  must 
not  deal  with  the  subject  of  the  trust  for 
their  own  advantage,  or  be  Interested  ad- 
versely In  any  trust  transaction,  nor  can  they 
undertake  another  trust  adverse  In  its  nature 
to  the  Interrat  of  thsAr  boieflclary.  If  they 
willfully  use  tbe  property  which  is  subject  ojC 


the  trast  toe  an  unauthorized  purpose,  and  a 
loss  ensues,  th^  must  make  good  the  loss, 
although  they  in  good  faith  sought  to  pro- 
mote the  interest  of  their  beneficiary,  and 
were  not  seeking  an  advantage  for  them- 
selves. The  ground  of  the  liability  Is  the 
willful  misappropriation  of  the  propo^y.  It 
is  alleged  in  a  general  allegation,  made  ap- 
plicable to  each  of  the  27  misappropriations, 
tliat  each  was  in  the  Interest  of  Howard  or 
of  Mabury  directly  or  for  the  benefit  of  the 
National  Consolidated  Bank  of  San  Diego,  a 
corporation.  In  which  the  defendants  Howard, 
Mabury,  and  Wltherby  were  the  largest 
stockholders,  and  of  which  they  were  all  the 
time  directors  and  managers.  They  were  al- 
so continuously  directors  of  the  savings  bank. 
Both  corporations  were  at  all  times  entirely 
controlled  by  them.  The  Consolidated  Bank, 
during  the  period  In  which  the  misappropria- 
tions were  made,  was  in  fact  insolvent,  but 
was  still  doing  business.  To  supply  its  press- 
ing wants,  and  to  prevent  the  necessity  of 
closing  Its  doors,  Howard  appropriated  the 
money  In  tbe  savings  bank  to  Its  use  by  pre- 
tending to  purchase  its  discredited  and  un- 
merchantable paper.  Every  such  purchase 
was  expressly  prohibited  by  the  charter  of 
the  bank  and  by  the  laws  in  regard  to  sav- 
ings banks.  Every  misappropriation  was 
made  to  advance  the  personal  Interests  of 
Howard  and  Mabury.  No  one  was  a  loan 
which  any  banker  could  have  made  in  the  In- 
terest of  the  savings  bank,  and  we  are  fnlly 
justified  in  believing  that  they  were  not  made 
in  good  faith  for  that  bank.  Plainly,  they 
could  not  have  been  so  made.  They  were 
willful  and  delil)erate  misappropriations  by 
Howard  in  the  lnta%st  of  and  to  sustain  the 
tottering  mercantile  bank,  which  was  prin- 
cipally owned  and  entlr^y  managed  by  the 
defendants.  This  Is  shown  not  only  by  the 
general  allegations,  but  also  by  facts  stated. 
As  to  Howard,  it  may  well  be  contended  that 
these  acts  ccmstltute  embesEzlement,  under 
section  GOO  of  the  Penal  Code.  It  Is  not  nec- 
essary, however,  to  go  so  far.  Directors  and 
officers  of  corporations,  as  well  as  trustees, 
have  always  been  hdd  responsible  for  loss 
resulting  from  misappropriations  of  the  trust 
property  made  by  them  or  with  their  consrau 
Hbe  charactw  of  the  misappropriations  for 
which  the  officers  who  made  them  can  be 
held  responsible  to  the  corporation  has  been 
settled  in  many  cases.  The  liability  has  ex- 
isted ever  since  there  have  been  courts  of 
equity  and  corporations  or  trustees.  The  con- 
stitution does  not  change  the  nature  of  the 
liability,  except  that  for  Its  purpose  It  is  lim- 
ited to  moneys  misappropriated.  No  officer, 
omitting  for  the  nonce  the  suretyship,  Is 
made  liable  for  any  act  or  to  any  greater  ex- 
tent than  he  was  liable  before  the  constitu- 
tional amendment.  The  constltutlcm  merely 
makes  tbe  dh-ectors  sureties  for  their  fellow 
directors  and  for  the  officers  of  the  corpora- 
tion for  moneys  when  so  misappropriated  as 
to  make  the  officer  mlsc^proiwlatlug  llaUe. 
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and  ftvtlKHiBlnc  tke  creditors  aud  etockbold- 
en  to  sue.  What  such  UabUlties  are,  as  I 
liave  Bald,  are  old  and  familiar  questions; 
and  I  repeat  It  seems  obvious  to  me  tbat  such 
misappropriations  are  tbose  for  whlcb  the  di- 
rectors are  liable.  Both  sides  rely  upon  some 
remarks  made  In  Fox  v.  Mining  Co.,  108  Cal. 
300;  41  Pac.  308.  Notiilng  decided  in  that 
case,  and  no  doctrine  announced,  is  at  vari- 
ance with  these  views.  The  allegations  of 
the  complaint  In  tills  case  clearly  bring  It 
^thin  the  rale  there  laid  down.  The  misap- 
propriations are  like  embezzlements,  and 
there  was  a  "mlsapproprintlon  of  funds  in- 
trusted to  an  officer  for  a  special  purpose,  by 
devoting  them  to  some  unauthorized  pur- 
pose." I  do  not  contend  that  the  directors 
are  liable  beyond  that.  Not  that  the  measure 
is  hfirsh,  and  to  be  limited  tor  that  reason. 
Nor  do  I  appreciate  the  importance  of  the 
questiOD  wbetlier  the  law  Is  -penal  or  no.  It 
Is  not  penal  In  the  technical  sense,  as  it  al- 
lows no  recovery  as  a  punishment,  but  only 
to  compensate  for  a  loss.  But  the  liability 
created  is  that  of  suretyship,  in  which  the 
innocent  always  suffers  for  the  gnllty,  and 
therefore  the  surety  may  always  stand  upon 
tlie  Tery  Jett«r  of  his  bond.  But  the  lan- 
gnage  of  the  law  is  unambiguous,  and  the 
words  ttsed  have  well-deflned  meaning,  and 
have  been  fi-equently  used  by  courts  In  rela- 
tlmi  to  tlie  same  species  of.  liability  for  cen< 
turlea.  No  one  contends  that  the  sure^shlp 
extends  to  damages  resulting  from  mere  neg- 
ligence, not  resulting  in  some  misnpproprla- 
tl(H),  nor  to  loss  through  bad  management, 
or  tncompetency  or  mistake;  and  I  have  no 
criticism  to  make  upon  the  language  used  Id 
Fox  T.  Mining  Co.,  unless  thwe  is  an  Intima- 
tion that  the  plahk  language  of  the  law  la  to 
receive  some  unusual  construction  on  the  sup- 
position that  It  is  a  harsh  and  unwise  law.  ' 
Whether  the  policy  be  good  Is  not  for  us  nor 
for  the  legislature.  The  design  plainly  was 
to  prevent  specniatlng  In  corporate  funds  by 
directors,  and  to  make  them  Tlgllant  for  their 
beneficiaries. 

Upon  this  general  snbject  connsel  for  re- 
spondents states  a  case  which  he  evidratly 
thinks  a  difficult  one.  8ui^>ostng  Howard 
bad  no  personal  Interest  In  the  alleged  mis- 
appropriations, but  was  animated  only  by 
a  desire  to  promote  the  interest  of  the  sav- 
ings bank,  the  question  would  test  the  ma^ 
ter  very  well  He  tays  national  banks  can* 
not  loan  on  real  estate;  savings  banks*  with 
some  exceptlonB,  can  loan  on  no  other  se- 
curity, if  loans  were  made  by  each  bank 
In  vlolatt<m  of  this  rule,  but  solely  In  the 
tait««Bt  of  the  bank,  would  the  loan  constl- 
tnte  a  misappropriation  for  which  the  dl- 
rectOTS  would  be  Uablet  If  loss  ensued,  un- 
questionably the  dlrectors^  would  in  each  case 
be  liable.  dY.  Code,  |  2238.  The  rule  of 
uosdtur  a  sodls  may  be  further  lUnstrated. 
Section  17.  art  11,  of  the  constitution,  de- 
clareB  that  the  using  of  public  money  by 
an  officer  having  chatge  of  It,  tor  any  pur- 
GOP.-Ht 


pose  not  authorized  by  law,  shall  be  a  felony. 
Section  21,  art.  4,  is  of  similar  effect,  and 
was  In  the  former  constitution.  Section  424 
of  the  Penal  Code,  which  was  In  force  when 
the  present  constitution  was  adopted,  makes 
It  a  felony  In  an  officer  having  the  custody 
of  public  money  to  use  the  same  for  any  pui*- 
pose  not  authorised  by  law.  These  are  ex- 
amples of  the  misappropriation  of  trust 
funds.  .  I  think  It  clear  that  when  an  officer 
of  a  corporation  laiowlngly  appropriates 
funds  Intrusted  to  him  for  unlawful  and  un- 
authorized purposes,  and  loss  ensues  to  the 
corporation,  the  directors  are  liable  under 
this  clause  of  the  constitution.  Upon  this 
subject  the  following  autliorlties  will  be 
found  of  Interest:  Thompson  v.  Greeley,  107 
Mo.  577,  17  S.  W.  962;  Buell  v.  Warner,  3» 
Vt.  57;  Dodd  v.  Wilkinson,  42  N.  J.  Eq.  647. 
9  Atl.  685.  Numerous  cases  under  the  Unit- 
ed States  banking  act  are  cited  In  the 
briefs.  Of  these  U.  S.  v.  Britton,  107  U.  S. 
635,  2  Sup.  Ct.  512,  27  L.  Ed.  520,  Is  relied 
upon  by  respondents  as  favorable  to  them. 
That  was  a  criminal  proceeding,  and  It  was 
held  that  an  actual  intent  to  defraud,  and  to 
convert  the  funds  to  the  use  of  lilmsdf  or 
of  another,  must  be  charged.  It  was  not  In 
that  case;  The  act  of  congress  differs  ma- 
terially from  the  clause  of  the  constitution 
involved  here.  I  think,  however,  the  aver- 
ments h«re  would  make  a  case  under  the  act 
of  congress.  See,  also,  Robinson  v.  Smith,  3 
Paige,  224,  24  Am.  Dec.  212;  Brinckerhoff 
v.  Bostwlck,  88  N.  Y.  62;  Schley  v.  DIxon» 
24  Ga.  273,  71  Am.  Dec.  121;  Shea  t.  Mab- 
ry,  1  Lea,  342. 

8.  That  an  assignee  of  a  depositor  can 
maintain  the  action  I  cannot  doubt  The 
debt  Is  assignable  and  carries  the  right  of 
1  action.  It  Is  not  the  mere  asslgnmmt  of  a 
■  right  of  action  for  fraud.  The  debt  and  the 
remedies  go  together,  and  cannot  be  sep- 
arated. The  liability  does  not  depend  upon 
a  Judgment  relieving  the  asslgmr  from  the 
obligations  of  a  contract  obtained  by  fraud, 
or  the  recovery  of  property  actually  convey- 
ed by  the  owno-,  but  which  conveyance  it 
is  claimed  Is  fraudulent.  As  I  have  shown, 
the  obligation  is  that  of  a  surety.  Owner- 
ship of  the  d^ts  carries  all  remedies, 
Wright  v.  Mining  .Oo.,  40  Gal.  20;  Hopkins 
V.  Contra  Costa  Co.,  106  Oal.  S66,  39  Pac. 
933;  Rued  v.  Oooper,  100  Cal.  692,  34  Pac. 
96;  Stephens  v.  Overstoli  (C.  G.)  43  Fed. 
466;  Bmmons  v.  Barton,  109  Cal.  662,  42 
Pac.  308;  Bank  v.  Wilcox,  60  Cal.  126. 

4.  I  think  a  depositor  who  becomes  such 
after  the  misappropriation  may  sue  to  re- 
cover upon  this  liability.  The  consent  of  all 
tbe  stockholdora  to  a  misappropriation  would 
not  bar  the  creditors.  Halpln  v.  Brewing  Co. 
(Sup.)  47  N.  Y.  Supp.  413;  Walte,  Corp.  |  628; 
Thomp.  Corp.  |  4566;  NeaU  t-  HHI,  16  Cal. 
162.  76  Am.  Dec.  608;  Wright  v.  ailning  Co.. 
40  Gal.  20;  Parrott  v.  Byers,  Id.  626;  Broder 
v.  OonkUn,  121  Cal.  387,  63  Pac.  699;  Elklns 
T.  Kallroad  Co.,  86  N.  J.  Bq.  5.  ■  It  Is  like  the 


Digitized  by  Google 


82  80  PACIFIC 

right  of  a  creditor  of  a  corporation  to  resort  to 
unpaid  subscrlptioiiB.  It  was  held  In  Winches- 
ter V.  Mabury  th«t  the  recovery  cooBtltutes  a 
fund  for  the  benefit  of  creditors.  The  pre- 
sumption always  is  that  the  corporation  has 
not  wasted  Its  assets;  and,  if  the  directors 
and  otlier  offieere  have  done  so,  the  duty  is  up- 
on the  directors  to  recover  the  loss  from  the 
defaulters.  And  It  counts  something  that 
the  remetly  Is  for  creditors.  The  new  de- 
positor becomes  such  on  faith  of  the  pre- 
sumed assets.  Whether  there  la  any  stat- 
ute of  limitations  which  can  protect  the 
dii'ector  need  not  now  be  discussed.  Wheth- 
er the  constitution  gives  a  right  of  action 
to  the  corporation,  and  wlietber  a  suit  may 
Ite  brought  on  behalf  of  the  corporation  or 
not  when  the  directors  refuse  to  bring  suit, 
or  when,  as  here,  the  directors  are  necessary 
defendants,  need  not  be  determined.  The 
bank  Is  in  liquidation,  and  the  recovery,  if 
any,  will  go  into  the  custody  of  the  cOurt 
for  distribution  precisely  as  It  would  have 
gone  in  a  credltwa'  bill,  or  In  some  analogous 
proceeding. 

5.  Any  creditor  may  Institute  proceedings 
upon  this  liability.  If  the  necessary  parties 
are  not  brought  In,  and  that  fact  Is  made  to 
appear,  the  court  should  order  tbem  to  be 
brought  In.  The  right  of  the  individual 
creditor  does  not  depend  upon  others.  The 
suit  should  not  be  dismissed,  especially  where, 
as  In  this  case,  it  does  not  appear  tliat  there 
are  other  creditors.  The  stockholders  are  cer- 
tainly proper  parties.  For  most  purposes, 
however,  if  not  for  all,  they  may  be  represent- 
ed in  this  action  by  the  corporation.  • 

6.  Must  the  claim  of  a  creditor  be  reduced 
to  a  judgment  l>efore  be  can  become  a  party 
to  the  action?  Certainly  It  need  not  be.  As 
all  must  be  joined,  the  requirement  would 
necessitate  great  and  useless  delay.  It  la 
not  a  creditors'  bill,  which  can  be  maintain- 
ed only  after  all  legal  remedies  have  been 
exhausted.  This  action  could  be  maintained- 
only  In  a  court  of  equity,  and  reason  for  re- 
sort to  that  Jurisdiction  Is  shown  In  tbe  na- 
ture of  the  action  Itself.  This  was  In  reality 
settled  In  the  case  at  law,  Winchester  t. 
Mabury,  122  Cal.  G22,  55  I'nc.  393. 

7.  Conceding  that  there  are  many  allega- 
tions in  the  complaint  which  seem  to  Indi- 
cate an  action  (or  negligence  or  fraud,  that 
is  quite  immaterial.  Necessarily.  In  such  a 
case,  there  wopid  be  such  averments.  The 
question  is  simply,  are  the  facts  alleged  suffi- 
cient In  an  action  upon  the  constitutional  lia- 
bility? It  Is  charged  that  the  complaint 
avers  the  loss  to  be  of  the  amounts  Improper- 
ly Invested  in  the  paper  of  the  consolidated 
bank,  and  of  interest  at  conventional  rates 
according  to  tbe  terms  of  the  various  Instru- 
ments or  evidences  of  debts  purchased.  It 
Is  earnestly  contended  that  tbls  Is  a  ratifica- 
tion of  the  purchases,  and  that  the  plaintifit 
is  estopped  by  his  own  pleading.  This  charge 
Is  true  as  to  some  of  tbe  alleged  mlsappro- 
prlations.   Tbe  allegation  of  loss  la  of  the 
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amount  due  on  the  instruments  purchased,  In- 
cluding interest  at  agreed  rates.  We  may 
stop  to  notice  that  tbls  Is  utterly  inconsistent 
with  the  contention  of  some  of  my  associates, 
who  think  the  complaint  does  not  show  tbat 
the  amount  Invested  was  lost  at  all,  but 
merely  that  more  might  have  been  made  had 
the  money  been  otherwise  used.  The  action 
is  not  primarily  to  enforce  an  accounting. 
The  accounting  la  required  for  tbe  puripose 
of  distribution  of  a  fund  which  may  be  re- 
covered for  all  creditors.  The  bringing  of 
such  an  action  implies  an  accounting,  and 
such  accounting  would  be  ordered  by  the 
court  as  a  matter  of  course.  A  specific  de- 
mand for  an  accounting  Is  not  required.  The 
prayer  Is  no  part  of  the  statement  of  the 
cause  of  action,  and  where  the  defendant  ap- 
pears any  relief  authorized  by  the  facts  al- 
leged and  proven  may  be  awarded.  Staacke 
V.  Bell,  125  Cal.  309,  57  Pac.  1012.  was  a 
judgment  entered  upon  default,  and  In  tliat 
case  nothing  was  decided  which  Is  applicable 
to  this  cas& 

'  It  Is  contended  by  the  respondent  tbat  tbe 
constitutional  provision  Is  In  conflict  with  the 
fourteenth  amendment  of  the  federal  conati- 
tutiou,  because  It  takes  the  property  of  cor- 
porate directors  without  due  process  of  law, 
and  because  It  denies  to  such  persons  the 
equal  protection  of  the  law.  To  hold  the 
directors  liable  as  sureties  for  creditors  and 
other  officers  is  not  obnoxious  to  this  charge. 
If  the  suretyship  has  been  voluntarily  as- 
sumed. If  such  provision  Is  void  because  It 
punishes  the  Innocent  for  the  fault  of  others 
under  such  circumstances,  then  we  must  hold 
that  no  contract  whereby  one  person  under- 
takes for  tbe  conduct  of  another  Is  valid. 
As  I  have  said,  In  all  such  cases  when  loss 
occurs  the  Innocent  surety  suffers  for  anoth- 
er's fault  There  is  no  difference  between 
this  case  and  the  ordinary  contract  of  a  sure- 
ty, unless  It  can  be  said  that  this  liablltty  Is 
placed  upon  the  director  against  bis  will.  Ar- 
gument Is  hardly  required  to  sbow  that  such 
is  not  the  case.  The  state  could  refuse  to 
grant  corporate  franchises  altogether,  or  may 
grant  on  such  terms  as  It  pleases.  The  right 
to  do  business  as  a  corporation,  or  to  be  a 
director,  if  I  may  speak  of  It  as  a  right,  is 
not  a  natural  right  These  directors  took  of- 
fice knowing  tbe  resiKtnslbilltles  they  assum- 
ed In  so  doing,  and  in  the  eye  of  the  law  did 
so  as  freely  and  voluntarily  as  they  would 
have  done  had  they  signed  a  bond  agreeing 
to  be  responsible  for  the  corporate  officers. 
It  may  seem  an  unwise  policy  to  so  heavily 
handicap  state  corporations,  and  then  to  per- 
mit corporations  organized  in  other  states, 
and  which  are  not  so  burdened,  to  do  busi- 
ness within  the  state  as  freely  as  those  or- 
ganized here.  But  the  king  can  do  no  wrong, 
and  the  sovereign  will  has  been  declared. 

The  judgment  Is  reversed,  and  the  supe- 
rior court  is  directed  to  overrule  the  demur- 
rer, and  allow  the  defendant  reasonable  time 
CO  answer  the  complaint 
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We  concur:  BEATTY.  a  J.;  HARRISON. 
J.;  HI^'BHAW,  J. 

VAN  DYKE,  J.  I  concur.  'From  the  facts 
alleged  In  the  complaint-^nd  as  against  the 
demurrer  the  auctions  of  the  complaint 
are  deemed  to  be  true— the  case  amounts  to 
a  erlnilual  misappropriation  as  defined  In  Qie 
Penal  Code.  And  tlie  evident  Intmtlon  of 
the  framers  of  the  constitutional  provision  in 
question  was  that  such  misappropriations 
only  should  render  the  directors  or  trustees 
of  corporations  and  lolnt-stoek  aasodattona 
liable  and  does  not  refer  to  cases  arising 
from  bad  Investments  made  by  such  trustees 
directors,  through  lack  of  good  business 
Judgment  or  otherwise,  unaccompanied  by 
any  criminal  intention. 

McFARLAND,  J.  I  dissent,  and  adhere  to 
the  former  opinion.  61  Pac.  692.  I  think 
that  Che  Judgment  should  be  affirmed. 


036  Cal.  «») 

RICHARDS  v.  FRAZER  et  al.  (Sac.  870.) 
(Supreme  Court  of  CaUfornla.   June  2,  1002.) 

CONTRACT  TO  PURCHASE  LAND— PRICE— MIS* 

REPRESENTATION— ACCOUNTING— TRUST 
—EXISTENCE  OP. 

1.  CiT.  Code,  §  853,  providea  that  wfaeu  a 
transfer  of  real  propnlj  is  made  to  one  per* 
SOD,  and  the  coiiaideration  therefor  is  paid  by 
another,  a  tnist  results  in  favor  of  the  perBon 
by  whom  bucIi  payment  is  made.  Held,  that 
whei-e  plaintiff  and  defendants  agreed  that  de- 
fendants should  buy  certain  land,  and  convey 
a  oue-fourth  interest  thereiu  to  plaintiff,  and 
plaintiff  paid  to  defendants  a  certain  sum  on 
account,  a  trust  rpeulted  in  plaintiff's  favor 
to  the  sEtent  of  one-fourth  of  the  land  to  be 
acquired, 

2.  ^\*hero  plaintiff  and  defendants  aereed 
that  defendanto  should  purchase  certain  laud, 
and  convey  a  one-fourth  interest  therein  to 
plaintiff  at  the  rate  paid  by  defendants,  the 
land  to  be  afterwards  farmed  in  partnership 
by  them^  and  plaiutiCf  was  induced  by  defenu- 
auts*  misr^eaentations  or  by  their  designed 
snppreBsiou  of  the  truth  to  pay  at  a  much 
higher  rate,  he  was  entitled,  in  his  acconnt- 
in^  with  defendants,  to  be  credited  viUi  the 
difference  between  the  amount  actual^  paid 
and  that  agreed  to  be  paid. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  San  Joaquin 
county;  Edward  I.  Jones,  Judge. 

Action  by  L.  A.  Richards  against  P.  B. 
Frazer,  D.  S.  Rosenbaum,  and  D.  A,  Guern- 
sey. From  a  Judgment  for  defendants  and 
ftom  an  order  denying  a  new  trial,  plaintiff 
appeals.  Reversed. 

Rogers  ft  Faterson  and  C.  H.  Fairall,  for 
appellant  Nicol,  Orr  ft  Nutter  and  Budd  ft 
Thompson,  for  respondents. 

SMITH.  O.  The  Issues  involved  in  this 
case  are  fully  set  forth  in  the  report  of  the 
former  ai^l  (122  Cat.  456,  55  Pac.  264). 
and  need  not  be  restated.  The  suit  was 
brought  to  establish  an  alleged  partnership 
between  the  plaintiff  and  the  defendants  In 
the  purchase  and  farming  of  a  tract  of 


land  in  the  county  of  San  Joaquin,  known  as 
the  "Sargent  Tract,"  containing  3,000  acres, 
and  also  to  set  aside  a  release  executed  by 
the  plaintiff  to  the  defendants,  and  for  an 
accounting.  The  defendants  deny  that  plain- 
tiff  was  a  partner  In  the  pnrcbase  of  the 
land,  and  plead,  as  to  the  farming,  a  settle- 
ment of  accounts.  They  also  plead  In  bar  of 
the  plaintiff's  claims  the  release  referred  to 
In  the  complaint.  The  findings  and  Judg- 
ment were  for  the  defendants.  The  plaintiff 
appeals  from  the  Judgment  and  from  an  or- 
der denyii^  bis  motion  for  a  new  trial. 

With  regard  to  the  first  Issue,  It  is  found ' 
by  the  court,  In  effect,  that  by  deed  of  date 
December  7,  1801,  the  land  in  question  was 
conveyed  (t^  one  Snead)  one-half  undivided 
to  the  defendant  Rosenbaum  and  one-fourth 
to  each  of  the  other  defendants;  tbat  on  the 
12th  of  December,  1891,  the  defendant  Ros- 
enbaum, in  writing,  agreed  to  sell  to  the 
plaintiff  750  acres  (being  one-fourth  of  the 
land)  for  the  price  of  ¥75  per  acre  (or,  In 
the  aggregate,  the  sum  of  $od,2o0),  receiv- 
ing on  account  of  the  purchase  price  the  sum 
of  $6,260;  and  tbat  thereupon,  and  subse- 
quently to  this '  transaction,  a  partnership 
was  formed  by  the  plaintiff  and  defendants 
for  the  purpose  of  farming  the  land  for  tbe 
year  1891-f)2.  But  these  findings  are  obvi- 
ously incorrect  In  several  Important  particu- 
lars, for  it  appears  from  the  testimony  of 
the  defendants,  as  well  as  that  of  the  plain- 
tiff, tbat  several  months  before  the  making 
of  the'  deed  the  plaintiff  and  defeudants  bad 
<at  least  as  to  tbe  farming)  agreed  upon  the 
partnership,  and  also.  In  connection  with  tbat 
purpose,  that  plaintiff  was  to  acquire  an  Intw- 
est  in  tbe  land.  It  also  appears  that  the  Inter- 
ests of  the  defendants  in.  tbe  land  conveyed 
were  equal,  and  that  of  the  two-fourths  of  the 
laud  conveyed  to  Rosenbaum  one-fourth  was 
taken  by  him  in  trust,  as  they  contend,  for 
them  and  himself,  or,  aa  claimed  by  tbe  plain- 
tiff. In  trust  to  be  conveyed  to  him  under  bis 
agreement  with  defendants;  and  accordingly 
the  money  received  by  him  from  the  plain- 
tiff was  divided  equally  among  the  defend- 
ants. The  real  question  Involved  is,  there- 
fore, not  as  to  whether  there  was  an  agree- 
ment between  the  parties  with  reference  to 
the  pLilntlfTs  becoming  Interested  In  tlie 
land  (for  on  this  point  there  Is  no  dispute), 
but  as  to  the  nature  and  terms  of  the  agree- 
ment. There  is  some  discrepancy  in  the  tes- 
timony as  to  the  date  of  the  agreement  The 
negotiations  for  the  purchase  of  the  land 
were  commenced  by  the  defendants  In  Au- 
gust, 1891,  and  the  purchase  was  agreed  up- 
on in  October.  Tbe  defendants  say  tbere 
was  no  agreement  prior  to  the  latter  date, 
which  Is  probably  true  with  reference  to  the 
closing  of  tbe  contract  But  It  appears  from 
the  testimony  of  the  plaintiff  that  prior  to 
tbat  date  there  was  an  agreement  or  under- 
standing that  he  should  become  interested 
with  the  defendants;  and  tbat  this  was  tbe 
case  appears  almost  conclusively  from  the 
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fact  of  hfs  pnrtidpatlon  In  the  selection  of 
the  land,  from  the  atatement  to  that  effect 
made  by  Guernsey  to  Stewart  (which  is  not 
denied),  and  from  the  testimony  of  William- 
son and  Laughhead.  The  date  of  the  agree* 
ment  is.  however,  Immaterial,  except  as 
throwing  light  on  the  nature  of  the  transac- 
tion. There  can  be,  therefore,  no  ground  for 
the  contention  of  the  defendants  and  the 
finding  of  the  court  that  the  plaintiff's  In- 
terest In  the  land  was  initiated  by  the  agree- 
ment made  to  him  by  Rosenbaum  of  date 
December  12,  1801,  which  was  but  the  exe- 
cution of  the  agreement  made  In  October. 
Whether  the  check  to  Rosenbaum  for  the 
first  payment  of  the  purchase  money  (86,- 
250)  was  given  at  the  tatter  or  the  former 
date  is  a  question  warmly  disputed  by  the 
parties.  But  the  evidence,  we  think,  estat>- 
Ifshes  without  substantial  conflict  that  It 
was  given— as  claimed  by  the  plaintiff— In 
October.  The  plaintiff  so  testified,  and  on 
croas-exarolDation  stated  that  he  "had  a 
memorandum  of  the  time  at  home."  This 
wan  denied  by  Rosenbaum,  but  the  memo- 
randum referred  to  by  the  plaintiff  was  aft- 
erwards produced,  which  proved  to  be  a 
stub  of  ble  cbeck  book,  on  which  the  check 
to  Rosenbaum  was  noted  In  his  own  hand- 
writing as  of  date  October  22,  1801,  and  of 
which  Rosenbaum  could  give  no  explanation 
consistent  with  his  story.  This,  with  the 
snbsequent  testimony  of  the  plaintiff,  puts 
It  beyond  doubt  that  Roso&baum  was  mis- 
taken, and  that  the  chedc  was  given  in  Octo- 
ber, and  the  contract  between  plaintiff  and 
defendants  thus  consummated.  In  that  month. 
Driscoll  V.  Railway  Co.,  87  C&L  662,  563,  32 
Fac.  S81,  33  Am.  St  Rep.  208. 

As  to  the  terms  of  the  agreement.  It  is 
clear  from  what  has  been  said  that  two  of 
them  were  that  the  plaintiff  was  to  acquire 
a  fourth  interest  in  the  land,  and  that  he  and 
the  defendants  were  to  farm  it  In  partnw- 
shlp,  as  In  fact  they  afterwards  did.  The 
rdation  of  partnership  was  therefore  estab- 
lished between  them  Octob^  22, 1891,  by  the 
agreement  then  concluded  and  by  the  pay- 
ment to  Rosenbaum  on  account  of  the  pur- 
chase money.  With  regard  to  the  Interests 
of  the  parties,  respectively,  in  the  land.  It 
would  seem,  from  the  partition  following  the 
execution  of  the  deed  and  of  the  written 
agreement  of  December  12,  1891,  that,  tech- 
nically speaking,  these  were  not  "partnership 
Interests,"  but  merely  "Interests  in  common** 
<OlT.  Code,  I  682  et  seq.),  and  that  what  was 
contributed  to  the  partnership  was  merely 
the  use  of  the  lands  pending  Its  continuance. 
But  this,  we  think.  Is  an  Immaterial  circum- 
stance. The  parties  stood  in  the  relation  of 
partners,  and  the  lands  were  purchased  tar 
the  use  of  the  partnership  to  the  ext«it  nec- 
essary to  tiie  contemplated  <qparations;  and 
as  to  the  fidactary  relation  thus  established 
It  can  make  no  difference  whether  the  pur* 
chase  was  by  the  firm,  or  merdy  on  Joint 
account,  or  for  the  common  use  and  for  the 


use  of  the  firm  as  above  stated  only;  for, 
leaving  out  of  view  the  partnership  relation 
existing  between  the  parties,  the  defendants, 
upon  t^e  agreement,  and  the  payment  on  ac- 
count of  the  purchase  money,  became  trus- 
tees for  the  plaintiff  to  the  extent  of  one- 
fourth  of  the  land  to  be  acquired.  Id.  H 
S53,  2228,  2235,  2411. 

The  only  terra  of  the  agreement  remaining 
to  be  considered  Is  as  to  the  price  to  be  paid, 
by  the  plaintiff  for  his  Interest  On  this 
point  also  there  Is  some  discrepancy  in  the 
testimony,  but  it  is  claimed  by  the  appel- 
lant's counsel  that  it  Is  apparent  only,  and 
that  there  is  in  fact  no  substantial  conflict. 
To  determine  this  point  a  somewhat  detailed 
examination  of  the  testimony  will  be  nec- 
essary. In  considering  It  It  Is  to  be  borne 
in  mind  that  the  consideration  paid  by  the 
defendants,  though  nominally  $75  per  acre, 
was  paid  partly  In  lands  at  an  estimated 
value,  and  that  the  actual  value  of  the  con- 
sideration was  much  less.  The  plaintiff  says 
that  the  negotlatl<ms  between  him  and  the 
defendants  commenced  early  In  September. 
1801,  end  as  to  the  terms  he  says:  'There 
were  four  of  going  In  equally  to  pur- 
chase. The  four  of  us  should  go  In  as  equal 
partners  In  buying  the  land.  If  I  went  in 
at  all,  those  were  the  grounds  I  would  go  In 
on.  It  was  some  time  before  I  really  con- 
sented to  go  in,  but  when  I  did  •  •  •  I 
was  to  pay  $0,250  on  the  land,  and  the  bal- 
ance Mr.  Rosenbaum  said  he  would  take 
care  of.  They  said  they  would  have  to  pay 
$75  per  acre."  "No  one  of  the  defendants 
ever  told  me  that  they  were,  as  part  of  the 
consideration,  giving  lands  of  their  own  to 
Mr.  Snead.  I  did  not  learn  of  that  fact 
till  1896  or  1896,  •  •  •  after  I  had  turned 
ever  everythii^  to  them,  and  settled  up.  At 
the  time  of  the  purchase  they  said  they  were 
paying  976  per  acre."  In  considering  this 
statement,  It  will  be  observed  that  the  plain- 
tiff makes  use  of  two  »pressl(Mu  as  Indicat- 
ing the  terms  on  which  he  was  to  go  In  with 
the  defendants,  namely,  that  he  was  to  go 
in  "equally,"  and  that  he  was  to  go  In  "as 
equal  partner"  In  buying  the  land.  The  lat- 
ter expression  may,  howeva:,  and,  Indeed, 
clearly  is  to  be  understood,  not  In  the  tech- 
nical, but  in  the  popular,  sense,  as  denoting 
a  purchase  on  Joint  account  (GIt.  Oode,  |  IS), 
and  therefore  as  merely  synonymous  with 
the  former.  Hence  the  car^l  dmlals  of 
the  defendants,  often  repeated,  that  It  was 
not  imderstood  that  he  was  to  go  In  as  part- 
ner In  the  purchase  of  the  land,  and  that  the 
word  "partner"  was  not  used,  may  be  dis- 
regarded as  ambiguous  and  eTaslTe,^that  is 
to  say.  either  as  denying  that  he  was  to. go 
In  "equally,"  ck  on  equal  terms,  or  as  deny- 
ing that  he  was  to  go  In  as  partner.  In  th» 
technical  sense;  and  that  It  was  used  fat 
the  lattot  sense  appears  from  the  fact  that 
both  in  thehr  pleadings  and  in  their  testi- 
mony the  defendants  are  particular  In  deny- 
ing that  th^  thmsdvea  woe  partners,  elth- 
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«r  In  the  pnrcbase  et  the  land  or  In  the 
farming.  Othervrlae  we  flnd  no  contradiction 
■of  the  plaintiff's  statemeot  In  the  teBtlmony 
of  the  defendnta.  Nor  is  there  any  contra- 
diction as  to  the  price  named.  The  defei^- 
antB  say  that  this  was  $75  per  acre;  and 
this,  though  not  expressly  said  by  the  plaln- 
-tiS,  is  to  be  inferred  from  what  he  says.  But 
the  gist  of  the  plaiotUTs  claim  Is  that  he 
was  to  purchase  at  the  same  rate  as  the  d^ 
fendants,  and  that  he  was  told  by  them  that 
the  price  paid  was  $75  per  acre;  and  this, 
we  think.  Is  not  effectively  denied  by  any  of 
the  defendants,  all  of  whom  testify  that  they 
never  told  him  they  tfctb  paying  |70  per 
acre  In  cash,  which  rather  tends  to  confirm 
the  plaintiff's  statement  than  the  contrtry; 
and  his  statement  Is  also  confirmed  by  the 
uncontradicted  testimony  of  Stewart  to  the 
effect  that  Gniimsey  told  him  that  they  were 
fayfng  S75  pa-  aore.  and  "spoke  of  Mr.  Blch- 
ards  going  In  with  them  In  purchasing  this 
lancl,'*  whidi  at  least  shows  t^.at  the  defend- 
ants were  cla.<mlng— aa  throughout  the  trial 
they  eontlDued  to  claim~thEt  they  ^ad  agreed 
to  pay  ^75  per  acre,  and  that  no  secret  was 
m&ds  of  their  claim.  On  the  whole  it  seems 
<:lear  that  under  the  agreement  the  plaintiff 
wee  to  pay  for  the  lucd  to  be  acquired  by 
him  at  the  rate  paid  b/  the  defeidants  In  the 
purchase  and  thrt  he  was  induced  by  th' 
mlsrepreaentidona  of  the  defa*.dant8,  or  at 
least  by  tbe'jr  designed  snppresslcn  of  t&e 
tmtU,  to  pey  at  a  mncL  hlgbsr  rate.  He  is 
therefore  entitled  tn  be  credited  In  his  ac- 
<want'ng  wUh  the  difference  between  the 
amount  paid  and  the  axnonnt  agreed  to  be 
paid,  and  to  that  end  a  new  trial  must  be 
■ordered. 

Thlti  conclnsloa  readers  It  nnnecessary  to 
consider  the  other  objections  to  the  account 
rendered,  which  will  be  lOTolved  and  dis- 
posed of  on  the  new  trial.  Nor  will  it  be 
necessary  to  consider  other  objections  made 
to  the  release.  It  Is  sufficient  that  when  It 
was  executed  the  plaintiff  was  ignorant  of 
the  imposition  practiced  on  hioL 

We  adrise  that  the  Judgment  and  order 
«roeBled  from  be  itnrened. 

Wtt  ctmeiir:   HATNBS.  a;  OBAT,  01 

I^EB  CURIAM.  For  the  reastms  glTen  In 
Hie  foregoing  opinlcm.  the  Judgment  and  or^ 
4flr  appealed  Crwn  an  revnaed.  ' 

.(US  CaL  465)  ~" 

PEOPLE  T.  GOODIN.    (Cr.  890.)> 
^prune  Court  of  California.    May  29,  1902.) 
-mOHWATB— UAUCIOU8  INJUKT— DHFBNSES. 

On  a  prosecution  under  Pen.  Coder  |  688, 
wkich  proTides  that  one  who  maltdousir  In- 
)m«s  any  pablic  blKhway  Is  punishable  there- 
for, the  evidence  showed  that  the  defendant 
■dug  op  an  old  n>ad  mnnlng  throui^  land 
lesKd  oy  him.  Prior  to  the  date  of  the  act 
'barged,  the  superTisors  bad  laid  out  and 
IwUt  a  new  road  between  the  termini  «t  the 

,  >  Babaaring  duii«d  Jon*  2S,  IMtt 


old  road;  the  new  road  mnntng  through  ti>« 
same  land  in  places  not  more  than  100  yards 
from  the  old  grade.  Hetd  that,  as  the  new 
road  was  but  an  alteratiou  of  the  old  road,  de- 
fendant was  jnstilied  in  belleTinc  that,  the  old 
road  having  been  abandoned,  he  sad  a  right  to 
fence  It  up.  and  that  sudi  waa  a  good  dtfesssk 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Oolusa  county; 
H.  M.  Albery,  Judge. 

B.  F.  Goodln  was  convicted  of  maliciously 
injuring  a  frabUc  hlghw^,  and  appeals. 
versed. 

B.  F.  Howard,  for  appellant  TIrey  1^ 
Ford,  Atty.  Gen.,  A.  A.  Moor^  Jr.,  Dep.  Atty. 
Gen.,  and  L  O,  Zumwalt  Dlat  Atty.,  tor  tbm 

People. 

HAYNES,  a  The  Information  dialled  that 
the  defendant  on  May  17,  1901,  did  wlllfnlly, 
maliciously,  and  feloniously  injure  a  public 
highsvay  (naming  and  describing  it),  by  dig- 
ging up,  displsclng,  and  removing  the  earth 
from  the  roadbed  thereof.  He  was  tried  and 
fonnd  guilty,  and  sentenced  to  Imprisonment 
in  the  county  Jail  for  the  p»Iod  of  four 
montbSi  and  he  appeals  from  the  Judgment 
and  from  an  order  denying  a  new  trial. 

This  Information  Is  laid  under  section  588 
of  the  Penal  Code,  which  provides  as  follows: 
"Every  person  who  maliciously  digs  up^  re- 
moves, displaces,  breaks,  or  otherwise  injures 
or  destroys  any  public  highway  or  bridge,  or 
any  private  way  laid  out  by  authority  of 
law,  or  bridge  upon  such  highway  or  private 
way,  Is  punishable  by  Imprisonment  In  the 
state  prison  not  exceeding  five  years,  or  in 
the  county  Jail  not  exceeding  one  year,"  As 
to  the  fact  of  the  digging,  and  that  defend- 
ant's purpose  la  doing  It  was  to  close  up  the 
road  and  prevent  the  use  of  It  there  Is  no 
controvo^y.  His  defense,  briefly  stated,  Is 
that  he  believed  In  good  faith  that  he  had  a 
right  to  fence  It  up  for  his  own  beneflt  and 
convenience;  and  whether  such  belief  con- 
stitutes a  defense  In  this  criminal  action  Is 
the  principal  question,  and  is  presented  In  the 
following  instructions  given  to  the  Jury  at  the 
request  of  the  prosecution,  and  by  rulings  up- 
on questions  of  evidence  duly  excepted  to: 
"a^  If  the  Jury  find  from  the  evidence  that 
the  road  referred  to  In  the  information  is  a 
public  highway  or  road,  and  has  been  used 
as  such  for  fifteen  years  or  more,  and  If  you 
further  find  from  the  evidence  that  the  de- 
fendant B.  F.  Goodln,  malldousty  dug  np,  re- 
moved, displaced,  broke,  or  otherwise  Injured 
or  destroyed,  uld  public  nad,  and  yon  fur* 
thcr  find  from  the  evMence  that  the  defend- 
ant believed  he  bad  a  legal  right  to  Injure  or 
destroy  the  same,  when  he  had  no  legal 
gronnds  for  such  belief,  and  when  be  had  lo 
fact  no  such  right  the  tact  d  such  belief 
does  not  Juatlfy  the  said  acts  ol  the  defend* 
ant  (IS)  It  Is  no  deeCenae  for  ttie  defendant  to 
claim  that  he  thought  or  had  an  honest  belief, 
that  he  bad  a  right  tv  dig  up  or  injure  uld 
public  b^bway." 

The  toad  upon  which  the  allied  Injury  waa 
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done  is  described  In  the  Informntion  as  "a 
public  highway  leading  from  the  Mountain 
House  to  the  town  of  LeesvlUe,  commonly 
known  as  the  'Old  Leesville  Grade.' "  It  was 
regularly  laid  out  and  established  In  1879, 
and  had  been  Improved  and  used  as  a  public 
highway  down  to  the  date  of  the  alleged  In- 
jury committed  by  the  defendant.  Defend- 
ant's son  owned  320  acres  of  land  through 
which  said  road  ran,  which  land,  was  occu< 
pied  by  the  defendant  under  a  lease.  Prior 
to  the  date  of  the  act  charged,  the  board  of 
supervisors  laid  out  a  new  road,  called  the 
"New  Leesville  Grade,"  between  the  termini 
of  the  old  grade  above  stated.  It  was  com- 
pleted and  accepted  by  the  board  In  the  fall 
of  1900.  The  new  road  left  the  old  one  about 
300  yards  from  Goodln'B  said  land,  and,  as 
testiHed  by  Mr.  Thompson,  "comes  Into  the 
old  grade  for  a  short  distance  on  the  sum- 
mit, about  three-fourths  of  a  mile  on  a  straight 
line  from  wiiere  It  leaves  It  on  this  side." 
Both  roads  passed  through  defendant's  said 
land.  Mr.  Perdue  testified  that  his  laud  Is  on 
part  of  the  old  grade  about  5  miles  from  de- 
fendant's place;  that  the  new  road  passes 
tlirough  his  (Perdue's)  land  In  places  not  more 
than  100  yards  from  the  old  grade;  and  that 
the  new  grade  was  constructed  to  take  the 
place  of  the  old  one.  Mr.  Rathbun,  one  of 
the  supervisors,  called  by  the  prosecution,  tes- 
tified that  he  was  Interested  in  a  stage  line 
that  went  over  this  road;  that  "his  driver 
went  up  the  old  grade  most  of  the  time"; 
that  he  thought  most  of  the  people  traveled 
the  old  grade  at  that  time;  that  the  new 
grade  had  just  been  repaired,  and  the  people 
were  afraid  of  it.  It  is  quite  clear  that  the 
construction  of  what  Is  called  the  new  road 
or  grade  was  but  a  change  or  alteration  of  the 
old  road  or  grade.  The  general  route  and 
termini  were  the  same.  There  was  no  evi- 
dence that  the  convenience  or  necessities  of 
the  public  required  the  existence  of  two  roads, 
nor  any  hint  that  it  was  the  Intention  of  the 
board  of  snpervisors  to  maintain  both.  It 
cannot  be  assumed  that  it  was  intended  to 
burden  the  county  with  the  expense  of  con- 
structing a  new  road,  parallel  to  the  old  one, 
between  the  Mountahi  House,  and  Leesville, 
In  addition  to  the  exiiense  of  maintaining  the 
old  one.  The  change  or  alteration  of  a  ma- 
terial thing  Implies  the  existence  of  that  thing 
thereafter  only  in  its  new  or  different  form. 
It  was  testified  by  Mr.  Perdue,  through  whose 
land  It  also  ran,  that  the  new  grade  was  con- 
structed to  take  the  place  of  the  old  one,  and 
thifl  fact  was  not  controverted.  The  statute 
authorizes  the  board  of  supervisors  to  "alter" 
an  existing  road,  but  to  say  that  a  road  may 
be  altered,  and  the  old  road  continue  to  ex- 
ist In  the  altered  part  as  It  was  before,  fs  an 
absurdity.  If  the  new  road  was  coDstnicted 
to  take  tta0  place  of  tbe  old  one,  it  Is  implied 


tliat  the  old  one  is  abandoned  and  ceases  to 
exist  as  a  highAvay.  Whether  it  would  be  so 
held  in  an  action  of  trespass,  the  whole  rec- 
ord being  before  the  court,  we  need  not  de- 
cide; but,  upon  the  uncontradicted  facts  be- 
fore us,  it  is  clear  beyond  question  that  the 
defendant  had  ample  grounds  for  his  belief 
that  tbe  old  road  was  abandoned,  and  that 
he  had  a  right  to  fence  it  up  with  bis  other 
lands  for  his  own  convenience  and  benefit, 
and,  so  believing,  he  coold  have  had  no  in- 
tent to  commit  the  crime  of  which  malice  is  a 
necessary  ingredient. 

Couiksel  for  respondent  cites  section  294  of 
Bishop's  New  Criminal  Law,  where  the  max- 
im, "Ignorantia  juris  non  eionsat,"  is  quot- 
ed as  "a  rule  in  our  jurisprudence."  Tbe 
same  author,  however,  at  section  297,  further 
says:  "There  are  crimes  which  cannot  be 
committed  of  genwai  malevolence,  but  they 
require  a  particular  evil  condition  of  the  mind, 
existing  In  actual  fact.  And  ignorance  of  the 
law,  the  same  as  any  other  cause,  if  It  ren- 
ders the  special  state  of  mind  impossible, 
takes  away  the  offense.  Thus  larceny  exists 
only  where  there  is  an  intent  to  steal,  and  au 
Indispensable  element  In  this  Intent  is  the 
knowledge  that  the  property  taken  does  not 
belong  to  the  taker.  Therefore  if  all  the  facts 
concerning  the  title  are  known  to  him,  and  so 
the  question  Is  simply  of  law, — whether  or 
not  the  property  is  his,— still  he  may  show, 
and  it  will  be  adequate  In  defense,  that  he 
honestly  believed  it  his,  through  misappre- 
hending the  law."  In  this  connection  the  au- 
thor applies  the  same  principle  to  cases  of 
malicious  mischief,  perjury,  official  corrup- 
tion, and  some  other  offenses.  See,  also,  2 
Bish.  Or.  Law,  i  851;  People  v.  Eastman,  77 
Cal.  171,  19  Pac.  206;  State  v.  Bond,  8  Iowa, 
540;  State  v.  Homes,  17  Mo.  379,  57  Am.  Dec 
260;  McCourt  v.  People,  64  N.  Y.  583.  In  the 
case  last  cited  it  is  said:  "It  is  the  criminal 
mind  and  purpose  going  with  the  act  which 
distinguishes  a  criminal  trespass  from  a  mere 
civil  Injury." 

The  court  erred  not  only  In  the  iustructtons 
hereinbefore  quoted,  but  in  striking  out  de- 
fendant's testimony  stating  the  grounds  of  his 
belief  that  he  had  a  right  to  fence  up  the 
road,  and  In  excluding  evidence  that  other 
portions  of  the  old  road  had  been  fenced  and 
plowed,  which,  if  proved,  would  tend  to  show 
an  actual  abandonment  of  it  We  also  think, 
with  appellant,  for  reasons  hereinbefore  stat- 
ed, that  the  evidence  does  not  justify  the 
verdict  and  that  the  Judgment  and  order 
should  be  reversed 

We  concur:   SMITH,  a;  COOPER,  a 

PER  CURIAM.  For  the  reasons  give*,  to, 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  teveneA. 
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UOrFITT  T.  SOSBNCRANBl    (Saa  8S9- 
872.)* 

^nprane  Court  of  Califoraia.   May  28.  1002.) 

BBAI.  PROPBRTT—ACTION  TO  RECOVER— KXB- 
CUTION— SALE   OF  LANDS— VALIDITY— 
TRIAL-PINDIN  OS— SUFFICIENCY. 

1.  PiudiDga,  io  ao  actioo  to  recorer  nal  . 
tata,  that  plaintiff  U  ectitled,  "od  the  coudl- 
Uons  hereiualler  expresseiJ,"  to  the  possessiou 
of  the  property  hi  questiun,  aod  which  miuire 
the  paynieot  oC  a  cntain  sum  to  defeodaot  for 
ImproTeiueats  before  plaiDdff  shall  recover  the 
possession,  are  insnfflcient  to  authorise  jadgh 
meut  for  plaintiff  for  the  wunt  of  Sndinee  on 
the  issue  of  owuerahlp^  or  that  plaiotiff  is  AD- 
titled  to  possesaioii. 

2.  A  fimliug,  as  a  conelasion  ot  law,  in  an 
action  to  recover  real  estate,  that  defendant  is 
entitled  to  the  possession  atitil  paid  for  itn- 
proveoients,  which  la  neutralized  hj  a  fiudins 
that  dereudiint'a  possession  is  uulawful,  duva 
not  authorii!«  a  Judgment  for  defeudaoL 

3.  Ao  executrix,  baving  no  right  as  such  to 
■ell  real  esute,  sold  the  same  as  executrix, 
and  surrenderea  possession  to  the  purcbs-ser. 
After  the  enute  bad  bern  futt;  settled  except 
the  parmest  of  cobts,  which  she  bud  tnonej'  to 
pay,  she  was  the  sole  residuar?  legatee.  Held, 
that  she  could  not.  as  executrix,  recover  the 
land  from  the  pnrchaser,  who  In  equity  waa  to 
be  legarded  as  the  real  owner  thereof. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sierra  county; 
Stanley  A.  Smith,  Jndge. 

Action  to  recover  real  property  by  Mrs. 
U.  U.  MoDltt,  as  executrix  of  Jamea  Mottltt, 
deceased,  against  Lum  Kosencruus.  From 
a  Judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  the  defendant  appeals. 
Reversed. 

Goodwin  &  Webb,  for  appellant  Frank 
&.  Welie  and  F,  D.  Soward,  for  respondent 

SMITH.-  Ow  These  appeals,  though  pre- 
aented  by  separate  transcripts,  are  in  the 
same  case;  the  on*  being  from  the  Judg- 
ment, the  other  from  an  order  denying  the 
defendant's  motion  for  a  new  trial.  The 
former  will  be  first  considered.  The  suit 
was  brought  to  recover  the  possession  of 
tbe  land  known  as  the  "Uublnson  Rancli.'' 
described  In  the  complaint,  of  which  it  Is 
alleged  "tbe  said  estate  has  been  [at  the 
tlm^  mentioned  In  tbe  complalntl  and  now 
Is  the  owner,"  and  that  tbe  defendant  nn- 
lawfully  detains  and  wlthbolds  the  same 
from  the  plaintiff.  The  answer  admits  the 
withholding,  but  denies  that  since  the  1st 
day  of  April,  1S98,  the  estate  has  owned, 
or  that  It  now  owns,  the  land  In  question. 
Tbe  findings  of  tbe  court  are  that  the  estate 
la  now,  and  at  the  times  mentlooed  in  the 
complaint  was,  and  that  plaintlft  at  such 
times  was  and  now  la,  "npon  the  conditions 
bereinafter  expressed,  entitled  to  tbe  pos- 
session or*  the  property  In  question;  and, 
la  effect,  that  the  defendant  was  fn  posses- 
sion under  a  contract  of  sale  executed  to 
him  by  the  plaintiff  as  executrix,  but  not 
sntborlzed  or  ratified  by  the  probate  court; 
and  that  he  bad  made  Improvements  on  tbe 
land  of  tiie  nine  of  (514.00,  and  paid  on 
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the  purchase  price  |50O;  and  (as  conclu- 
sions of  law)  It  ■!■  found  that  tbe  plaintiff 
Is  entitled  to  judgment  against  the  defend- 
ant tor  the  possession  of  the  property  upon 
her  paying  him  the  sum  of  $042.60  (the  value 
of  his  Improvements  and  the  money  paid 
by  blm.  after  deducting  tbe  value  of  the 
use  and  occupation);  and  that  until  such 
payment  is  made  the  defendant  Is  entitled 
to  a  lien  upon  the  proper^  for  the  amount 
named,  and  to  retain  possession  until  tbe 
lien  be  satisfied.  The  Judgment  Is  to  tbe 
same  effect  These  findings.  It  is  obvious, 
are  Insuttlclent  to  support  the  Judgment 
There  Is  no  finding  on  the  Issue  of  owne> 
ship,  or  that  the  plaintiff  Is  entitled  to  pos- 
session. Tbe  fiudlug  is  that  she  is  entitled 
to  it  only  "upon  tbe  conditions  bereinafter 
expressed";  that  is  to  say,  that  she  wlU 
be  entitled  to  tt  when  she  pays  to  tbe  de- 
fendant the  amount  named  in  the  finding 
aud  Judgment  Until  then.  It  is  adjudged, 
the  defeudunt  Is  entitled  to  possession.  The 
Juilgiuent  must  therefore  be  reversed  for 
Iiit;utlicleucy  of  the  findings. 

On  the  other  hand,  tlie  findings  ere  In- 
snOlclent  to  Justify  a  Judgment  in  favor  of 
the  defendant;  for  not  only  are  tbey  con- 
tradictory (as  argued  by  his  counsel),  but 
there  Is  no  finding  on  some  of  the  allegations 
of  the  answer  essential  to  bis  claim  to  r^ 
cover.  It  la.  Indeed,  found  as  a  conclusion 
of  taw  that  the  defendant  la  entitled  to  pofr 
session  until  the  payments  referred  to  are 
made,  but  this,  as  it  purports  to  be.  Is  ft 
mere  conclusion  of  law.  and  Is  also  neutral- 
ized by  the  finding  that  bis  detention  <t( 
the  land  Is  unlawful.  Under  this  view  of 
the  ease  It  will  be  unnecessary  to  consider 
the  appeal  from  tbe  order  denying  a  new 
trial  any  further  than  may.  be  necessary  to 
direct  the  future  proceedings  In  the  caB& 
It  appears  from  the  affirmative  allegations 
of  the  answer  and  from  the  findings  of  the 
court  that  the  defendant  is  In  possession 
of  the  land  In  question  under  a  written  lease 
executed  to  him  by  the  plaintiff,  therein 
described  as  "the  executrix  of  tbe  will  of 
James  Moffltt,  deceased."  and  signed  "Urs. 
Bl.  M.  Alofiitt  EU.,"  giving  bim  tbe  opU<m 
to  purchase  the  land  during  the  term  for 
the  sum  fl,575;  and  that  he  afterwards 
elected  to  purchase^  and  paid  to  the  plaintiff 
on  account  the  sum  of  ^500,  and  tendered 
tbe  balance  before  the  expiration  of  tlie 
term;  and  also  that  on  the  faith  of  the 
contract  be  had  made  permanent  Improve- 
ments on  the  land,  etc.  It  also  appears 
from  the  stipulation  of  the  parties  In  the 
bill  of  exceptions  tbat  plaintiff's  testator 
died  seised  of  the  land  In  question,  leaving 
a  will  under  which  she  is  tbe  sole  residuary 
legatee;  and  that  at  the  time  of  her  agre» 
meot  to  sell  tbe  property  to  the  defendant 
the  time  tot  presentation  of  claims  bad 
passed,  and  all  debts  and  l^acles  had  bees 
paid,  leaving  In  her  bands  money  mack 
more  tban  sulttulent  to  pay  sH  coats  and  a- 
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penses  of  administration.  She  tbas  became 
the  sole  beneflclal  owner  of  -the  land  In  ques- 
tion, and,  as  she  was  not  empowered  by  the 
court  to  sell  the  land,  her  contract  with  the 
defendant  was  binding  on  her  personally 
(Schouler,  Dom.  Rel.  §  25C;  7  Am.  &  Eng. 
Enc.  Law,  p.  237;  In  re  Page's  Estate,  57 
Cal.  242;  PwJnelle  y.  Henriqoez,  1  Cal. 
302,  and  cases  cited  1  Notes  Cal.  Rep.  32), 
and  operated  as  an  equitable  transfer  of 
the  ownership  of  the  property.  The  defend- 
ant must,  therefore,  be  regarded  In  equity 
as  the  real  owner  of  the  land.  But  the  pow- 
ers of  an  executor  or  administrator  are  held 
by  hlni  in  trust  only  to  carry  out  the  pur- 
poses of  the  law,  and  in  this  case — except 
as  to  costs  and  expenses  of  administration, 
for  which  plalntiCT  has  in  her  hands  ample 
funds— the  estate  has  been  fully  settled, 
leaving  nothing  to  be  done  accept  the  entry 
of  decree,  which  it  was  the  duty  of  the  ex- 
ecutrix to  apply  for  and  of  the  court  to 
enter.  Code  Civ.  Proc.  SS  1453,  1665.  Hence 
In  equity,  which  looks  to  the  real  relations 
of  the  parties,  and  regards  as  done  -frhat 
ought  to.  have  been  done  (Civ.  Code,  §S  3528, 
3529),  the  power  of  the  executrix  to  sue, 
or  at  least  to  maintain  a  suit,  must  be  re- 
garded as  terminated;  and  a  fortiori  this 
must  be  regarded  as  the  case  In  a  suit 
brought  by  an  executrix  solely  in  her  own 
interest  for  the  purpose  of  avoiding  her 
contract  and  of  defeating  the  rights  of  her 
beneficiary  thereunder.  Unless,  therefore, 
the  case  be  varied  by  facts  not  appearing 
in  the  present  record,  the  defendant,  on  the 
new  trial,  will  be  entitled  to  Judgment  that 
the  plaintiff  take  nothing  by  her  action. 

We  have  not  deemed  it  necessary  to  pass 
on  the  objections  to  the  complaint,  as  these 
may,  and  probably  will,  be  removed  by 
proper  amendments. 

We  advise  that  the  Judgment  and  order 
denying  the  defendant's  motion  for  new  trial 
be  reversed. 

We  concur:    BLA.TNES,  O.;  GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der denying  the  defendant's  motion  for  new 
trial  are  reversed. 

(136  Cal.  U3) 

ROBERTSON  v.  BOARD  OF  LIBRARY 
TRUSTEES  OF  ALAMEDA  FREE  PUB- 
LIC LIBRARY  AND  READING  BOOMS. 

(S.  F.  2,179.) 

(Supreme  Court  of  California.   May  24,  190Z.) 

MANDAMUS  AGAINST  LIBRARY  BOARD— ISSU- 
ANCE OP  WARRANTS— PAYMENT  FOR  SUP- 
PLIES—ADEQUATE REMEDY— LIMITATION  OP 
INDEBTEDNESS— PLEADING— PRESUMPTIONS. 

1.  Mandamus  to  cotapel  the  Usuaace  of  new 
warrants  was  the  only  adequate  remedy  where 
a  library  bosrd  had  drawu  warrants  in  pay- 
ment for  books  and  other  supplies,  and  intnut- 
ed  thun  to  tbe  librarian  for  deUvery  to  plain- 
tiff and  his  assignors,  and  the  librarian  had 


cashed  the  warrants  and  then  abscouded:  and 

ftlaintifF  was  not  required  to  bring  an  action  at 
Hw  agahist  tbe  board. 

2.  Plaintiff  could  obtain  a  writ  of  mandamas 
requiring  a  library  board  -to  draw  warrants  in 
payment  for  supplies  furnished  by  him  and  bis 
assignors,  without  first  showing  that  there 
were  funds  iu  the  city  treasury  out  Of  which 
the  warrants  could  be  paid. 

3.  A  library  board  is  not  within  Const,  art. 
11,  S  IS,  providing  that  "no  county.  City  town, 
township,  board  of  education,  or  school  district, 
shall  incur  any  iudebtedueas  or  liability  in  any 
manner  or  for  any  purpose  exceeding  iu  any 
year  the  income  and  revenue  provided  for  sack 
year,  without,"  etc, 

4.  An  allegation,  in  a  petition  for  mandamus 
to  compel  a  library  board  to  draw  warrants  in 
payment  for  plaintiff's  claims  for  supplies,  that 
the  board  had  refused  to  issue  warrants  there- 
for, was  equivalent  to  an  allefiation  that  the 
claims  had  not  been  paid,  as  they  could  only 
be  paid  by  warrant. 

5.  The  presumption  created  by  Code  CSv. 
rroc.  §  1^,  Bubd.  15,  that  offli-ial  doty  has 
been  performed,  is  expressly  made  rebuttable, 
and  proof  that  payment  for  supplies  furnished 
to  a  library  board  by  plaintiff  and  his  assignor 
had  never  been  made,  and  that  no  wrder,  d» 
niand,  warrant,  or  draft  had  been  delivered  to 
tbem,  or  to  any  one  for  their  use,  sufficiently 
showed  that  they  could  not  have  indorsed,  or 
authorized  the  Indors^ent  of.  warrants  i8sue4 
in  payment  therefor,  and  rebutted  any  presump- 
tion that  the  indorsements  on  the  warrants 
were  genaine,  though  the  warrants  themselves 
had  been  drawn  and  stamped  "Paid"  by  the 
dty  treasurer. 

Department  1.  Appeal  from  superlfH'  court, 
Alameda  county;  W.  E.  Greene,  Judge. 

Application  for  mandamus  by  A.  M.  Rob- 
ertson against  the  board  of  library  trustees 
of  the  Alameda  Free  Public  Library  and 
Beadhig  Rooms.  Judgment  awarding  tbe 
writ,  and  defendant  appeals.  Affirmed. 

Geo.  C.  Salient  and  Ghas.  L.  Weller,  tot 
appellant.  Martin  Stevens  and  Flnlay  Cook, 
for  respondent; 

VAN  DYKE,  J.  The  proceedmg  is  an  ap- 
plication for  a  writ  of  mandamus  directing 
the  defendant  to  draw  and  deliver  to  plaintifC 
a  warrant  upon  the  library  fund  of  the  city 
of  Alameda,  directing  the  treasurer  to  pay 
the  claim  of  plalntitC.  The  appeal  is  taken 
from  the  Judgment  ordering  the  writ  to  Issue 
in  favor  of  tbe  plaintiff  as  prayed.  Tbe 
plaintiff  sues  toe  himself  and  as  assignee  of 
six  oth^s,  and  the  claims  are  balances  of  ac- 
counts for  books  and  other  supplies  furnished 
to  tbe  defendant,  being  a  public  board  hav- 
ing control  of  the  Free  Public  Library  of  tbe 
City  of  Alameda,  constituted  and  transacting 
business  as  such  under  the  act  of  the  legis- 
lature approved  April  26,  1880.  The  respec- 
tive accounts  due  tbe  plaintiff  and  his  sev- 
eral assignors  had  been  duly  and  regularly 
allowed  and  approved  by  defendant,  and  war- 
rants drawn  in  payment  thereof  upon  the 
city  treasurer.  These  warrants  were  then 
left  with  one  J.  W.  Harbourne,  librarian  of 
the  defendant  board,  to  be  by  bim  delivered 
to  the  plaintiff  and  other  parties  In  whose 
favor  tbey  were  drawn.  Tbe  warranta,  how- 
ever, were  never  d^ivered  to  the  plaintiff,  or 
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tlie  Qther  parties  entitled  thereto,  or  any  one 
authorized  by  them  to  receive  them.  It  ap- 
pears, however,  that  tbey  were  presented  by 
Ilarbom'ne  to  the  trensiirer  and  hy  him  paid, 
nnd  marked  "Paid,"  and  that  the  said  li- 
brarian soon  thereafter  absconded. 

The  appellant  contends  that  the  plalntiS 
had  a  plain,  speedy,  and  adequate  remedy  In 
the  ordluarj-  course  of  law,  and  therefore  is 
not  entitled  to  proceed  by  mandamus.  The 
ordinary  and  proper  course  to  be  pursued,  ac- 
cording to  the  act  under  which  the  defend- 
ant was  constituted.  Is  the  presentation  of  the 
claim  to  the  defendant  board,  and,  when  aud- 
ited and  allowed  by  said  board,  to  have  a 
warrant  drawn  on  the  city  treasurer  for  the 
payment  thereof.  This  seems  to  hare  been 
tbe  custom  pursued,  and  the  claims  In  ques- 
tion bad  been  allowed  and  approved  by  said 
board;  but,  as  stated,  the  warrants,  after 
Iwlng  drawn,  w^e  intrusted  to  the  librarian 
of  said  board,  and  never  came  to  the  hands 
of  t^e  parties  entitled  thereto.  It  Is  prac- 
tically as  though  tbe  warrants  had  been 
drawn  and  destroyed  by  tbe  board  before  de- 
liTery.  In  sucb  case  tbe  claims  having  been 
allowed  and  approved,  and  admitted  thereby 
to  be  correct,  It  is  the  plain  duty  of  tbe  l>oard 
to  draw  warrants  therefor,  to  enable  the  par- 
ties whose  claims  were  so  allowed  and  ap- 
proved to  receive  payment  for  the  same  In 
due  course.  To  be  driven  to  a  suit  against 
the  city  or  the  treaaurei",  as  suggested  by  the 
appellant,  would  not  afford  a  plain,  speedy, 
or  adequate  remedy.  "It  has  been  held  in 
this  state  tbat,  to  supersede  the  remedy  by 
mandamus,  the  party  must  not  only  have  a 
specific,  adequate,  legal  remedy,  but  one  com- 
petent to  afford  relief  upon  tbe  very  subject- 
matter  of  his  application,  and  one  which  is 
equally  cMivenlent,  beneficial,  and  effective 
as  tbe  proceeding  by  mandamus."  Ralsch  v. 
Board,  81  Cal.  542,  22  Pac.  890.  In  Barber 
V.  Mulford,  117  Cal.  356,  49  Pac.  206,  the 
court  say:  "The  complaint  or  affidavit  stat- 
ed facts  sufficient  to  show  that  the  board  of 
education  owes  a  duty  to  plaintiff.  The  ai- 
lowance  by  It  of  his  blU  on  April  27,  1891, 
was  not  the  total  of  Its  official  obligation. 
Following  upon  that  was  the  duty  to  provide 
for  payment,  viz.,  to  draw,  or  cause  to  be 
tlrawn,  an  order  on  the  county  superlntend- 
eut."  See,  also.  People  v.  Board  of  Auditors 
of  Wayne  Co.,  6  Mich.  223;  Williams  v.  Clay- 
ton, e  Utah,  8C,  21  Pac.  398;  State  v.  Rlchter, 
3*  Wis.  275;  People  v.  Smith^  43  IH.  219,  92 
Am.  Dec.  109.  It  was  not  necessary  for  tbe 
plaintiff  to  show  that  there  were  funds  in  the 
city  treasury  out  of  which  tiie  warrants  could 
l>e  paid  before  application  for  the  writ. 
Moreover,  tbe  defendant  board  does  not  fall 
within  the  provisions  of  article  11,  S  18,  of 
tlte  constitution,  as  it  Is  not  a  city,  county, 
or  town,  or  district,  or  other  body  therein 
described.  In  re  Madera  Irr.  DIst.,  92  Cai. 
342,  28  Pac.  272,  675, 14  U  R.  A.  755,  27  Am. 
8t  BeiL  'lO&  As  already  stated,  it  was  the 


duty  of  the  board,  after  auditing  and  allow- 
ing the  claims,  to  draw  warrants  for  their 
payment.  It  Is  alleged  in  the  petition  tbat 
the  board  refused  to  issue  warrants  on  the 
claims  as  allowed,  and  that  was  the  equiva- 
lent of  an  allegation  that  the  demauds  had 
not  been  paid,  as  tiiey  could  only  be  paid 
upon  a  warrant  drawn  for  that  purpose. 

Appellant  contends  that  the  court  erred  in 
refusing  to  admit  the  iud<:H:^cment8  on  the 
back  of  the  warrants,  without  the  genuine- 
ness of  the  same  having  been  first  proven. 
The  warrants  having  been  drawn  to  order, 
and  stamped  "Paid"  by  the  treasurer,  tbe  ai>- 
pellant  claims  that  the  genuineness  of  the 
indorsements  was  presumed,  referring  to  sec- 
tion 1963,  subd.  16,  Code  Civ.  Proc,  to  wit, 
"that  <^cial  duty  has  been  regularly  per- 
formed."  But  as  expressly  declared  In  tbe 
section  of  the  Code  referred  to,  this  Is  one  at 
the  presumptions  which  Is  satisfactory  If  un- 
contradicted, but  may  be  Controverted  by  oth- 
er evidence.  And  In  tbis  case  it  appears 
from  the  bill  of  exceptions  in  the  record  that 
the  plaintiff  had  produced  proof  under  each 
count  of  his  complaint  to  the  effect  that  none 
of  the  balances  of  said  accounts,  or  any  part 
thereof,  had  ever  been  paid  to  the  plaintiff, 
or  to  his  respective  assignors,  "or  any  one  for 
them,"  and  further  that  no  order,  demand, 
warrant,  or  draft  "had  been  delivered  to 
plaintiff  or  his  assignors,  or  to  any  one  for 
the  use  of  any  one  of  them.  In  payment  of 
any,  or  any  part  of  any,  of  the  demands  upon 
which  tills  proceeding  is  founded."  Neva- 
having  received  the  warrants  in  person,  or 
through  any  one  for  their  use,  they  could  not, 
therefore,  have  been  hidorsed  hy  them,  or  by 
their  authority,  and  tbis  proof  rebutted  any 
presumption  of  the  genuineness  of  the  in- 
dorsements. Tbe  burden  of  proof  was  there- 
toTc  shifted  upon  the  defendant,  and,  having 
declined  to  make  sucb  proof,  the  court  did 
not  err  in  refusing  to  admit  said  Indorse- 
ments. 

The  judgment  la  affirmed. 

We  concur:  GABOUTTE,  J.;  HARRI- 
CiON,  J. 


088  Cal.  120) 

OBBMAN  SAVINGS  Sc  LOAN  800.  t. 
RAMISH  et  ol.  (L.  A.  905.) 
(Supreme  Court  of  California.   April  3,  1902.) 

MUNICIPAL  CORPORATIONS-STRBBT  lUPROTB- 
MENTS  —  ASSESSMENT—  STATUTES  —  CONSTI- 
TUTION ALI TY—P  ROCE  E  D I N  QS-R  EG  ULARIT  Y. 
1.  Street  Bond  Act  Feb.  27,  1893  (St.  1893, 
p.  33),  providing  (or  the  issuance  of  boude  by 
a  city  to  cover  the  coat  of  a  street  asBessment, 
tbe  bonds  to  l;e  paid  out  of  the  fund  created 
by  the  assessmeut,  provides  that  the  bonds 
shall  be  a  first  lieu  on  property;  and  section 
0  makes  the  provisions  of  law  for  the  collec> 
tion  of  delinqDent  state  and  coun^  taxes  ap- 
plicable to  sales  of  property  for  an  assess- 
ment under  the  boud  act. '  Pol.  Code,  {  3788, 
relative  to  state  and  county  tax  sales,  malies 
the  deed  convey  ao  abaolute  titie,  free  of  in- 
cnmbrance.   AeM,  tbat  a  -sale  under  the  bond 
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act  givee  title  as  agalDBt  a  holder  of  a  mort- 
gage prior  to  the  asseBsmeDt  procpcdiiii^s. 

Street  Bond  Act  Feb.  27,  liiuy  (Ht.  1893, 
p.  S3j,  providing  for  the  issuauce  of  bonds  to 
cover  the  cost  of  stteet  assessments,  the  hoods 
to  be  paid  out  of  the  fund  raised  by  the  as- 
aessmeut,— is  not  violative  of  the  fourteenth 
amend iiieiit  to  the  fodoral  constitution. 

3.  Street  Bond  Act  Feb.  27.  {St.  1893. 
p.  3q),  gives  a  lot  owner  an  opportunity  to  ob- 
ject to  the  issuance  of  a  bond  by  tiling  a  cer- 
tain alliduvit  and  certificate.  Held,  that  the 
fact  that  the  lot  owner  must  file  the  affidavit 
and  ceitificate  cannot  be  said  to  take  away  the 
right  to  object. 

4.  The  lot  owner  is  in  no  position  to  complain 
on  the  ground  thut  be  may  not  object  to  the 
issuance  of  the  bond,  since  the  bond,  by  sec- 
tion i  of  the  act,  does  not  issue  autil  30  days 
from  the  issuance  of  the  warrant,  and  the  lot 
owner  tuny  pay  the  nst^etismeut,  and  so  prevent 
the  issuaucc  of  the  bond. 

.''».  That  tlic  act  does  not  In  terms  give  to  a 
lienbolder  the  riglit  to  object  does  not  render 
the  Ktatute  void. 

U.  The  fourteenth  amendment  to  the  federal 
coumtitution  is  not  ajipllcable  in  tax-proceeding 
cases. 

7.  The  state  constitnlion  provides  that  pri- 
vate pro^)ei'ty  shall  not  be  taken  or  damaged 
for  pubhc  use  without  couipeusation  to  the 
owner.  Ufid,  that  as  Cbani^e  of  Grade  Act 
March  0,  ]8Ui  (St.  lbU3,  p.  89),  provides  for  a 
prtitiuu  for  damages  by  a  lot  owner,  the  act  is 
not  void  for  not  giving  such  right  to  a  lien- 
holder. 

8.  Under  Change  of  Grade  Act  March  9, 
1SU3  (St.  ISSS,  p.  SO),  providing  that  compen- 
sation for  property  damaged  may  be  determin- 
ed before  the  damages  accrue,  a  property  owner 
who  does  not  petition  for  compensation  under 
the  statute  te  to  be  deemed  to  have  waived  it 

1).  The  Vrooman  act  (St.  1SS5,  p.  155)  rela- 
tive to  the  establislimeut  of  grades  of  streets 
empowered  the  city  to  establish  as  well  as 
change  the  grade  of  streets,  and  the  diange 
of  grade  act  em|K>wered  the  city  to  change  or 
modify  the  grade  of  any  street.  IJeld,  that 
the  change  of  grade  act  does  not  include  the 
original  estalliRhmcnt  of  grades,  and  hence  a 
contention  that  it  ia  void,  for  not  giving  lot 
owners  a  right  to  be  heard  on  the  question  of 
damages  when  the  grade  is  just  pstablished 
under  the  net,  is  of  no  merit. 

10.  The  Vrooman  act  (SL  1885,  p.  156)  rela- 
tive to  the  establishment  of  grades  of  streets 
empowered  the  city  to  establish  as  well  as 
change  the  grade  of  streets;  and  the  diauge 
of  grade  act  empowered  the  city  to  change  or 
modify  the  grade  of  auy  street;  the  street 
bond  act  (St.  1803,  p.  33),  providing  for  bonds 
to  covei'  the  coat  of  street  assessments,  makes 
the  bonds  conclusive'  evidence  as  to  matters 
□ot  essential  to  jurisdiction;  and  the  Vrooman 
act  provides  for  an  appeal  to  the  conndl  from 
an  acceptance  of  work  by  the  city  engineer. 
Plaintiff  sought  to  restrain  the  issuance  of 
bonds  for  a  street  improvement  on  the  ground 
that  the  proceedings  were  void  because  the 
grade  had  been  changed  under  the  change  of 
grade  act,  which,  he  contended,  authoiized 
the  establishment  of  a  grade  without  notice. 
Held  that,  if  the  grade  had  been  changed,  the 
authority  might  be  referred  to  the  Vrooman 
act,  and,  there  having  been  no  appeal  from 
the  acceptance  by  the  engineer,  the  act  of  the 
superintendent  of  streets  was  conclusive  that 
the  streets  were  graded  to  the  ofllcial  grade, 
and,  if  the  ordinance  did  not  have  the  effect 
to  change  the  grade,  it  remained  as  originally 
established,  and  the  true  grade  lines,  where- 
ever  they  were,  were  the  grade  lines  as  orig- 
inaltjestablished. 

11.  Tbe  Vrooman  act  of  1885  (St.  1885.  p. 
155)  relative  to  street  Improvements  is  not 
uncanstitutional,  in  that  it  provldea  for  front- 
foot  assessments. 


12.  The  change  ot  grade  act  does  not  require 
the  commissioners  to  assess  benefits  or  dam- 
ages to  those  who  present  no  petition  therefor. 

13.  An  ussesHmoiit  lieu  for  street  improve- 
ments is  not  void  because  compensation  for 
damages  is  not  given  the  lot  owner  before  the 
work  is  done. 

11.  An  ordinance  of  intention  to  jfrade.  etc.,  a 
street,  is  conclusive  that,  as  required  by  stat- 
ute, the  siguera  of  the  petition  for  the  im- 
provement were  owners  of  a  majority  of  the 
frontage. 

15.  Act  1891,  p.  198,  {  3,  amendatory  of  the 
act  of  1885  relative  to  street  improvementii, 
declares  that  the  city  council  aball  determine 

the  district  to  bo  assessed  for  benefits,  and 
that  lot  owners  may  object  to  the  extent  of  the 
district,  and  arrest  the  proceedings.  Held,  that 
the  creation  of  an  assessment  district  iDcludIng 
only  the  lots  which  would  have  been  as!<essed 
under  tie  front-foot  rule  did  not  render  the 
assL'^^snieut  invalid,  since  the  statute  does  Dot 
mean  thut  the  council  must  necessarily  im- 
pose the  expense  of  the  improvement  on  a  dis- 
trict other  than  one  embracing  the  lota  front- 
ing 01)  the  lota  improved. 
1(3.  Where  the  provisions  of  a  city  charter 
relative  to  street  improvements  were  in  couttict 
with  the  general  law,  and  hence  void  by  Const, 
art.  11,  §  8,  the  amendment  of  1896,  art.  11. 
(t,  which  BO  changed  ,  it  that  the  charter  was 
nrmonious  therewith,  did  not  revive  the  char- 
ter, and  repeal  the  act  of  18(^5  relative  to 
street  inipiovemouts  and  the  street  bond  act 
(St.  1803,  p.  33). 

IT.  Under  Ht.  1893,  p.  34,  |-  3.  reqiUring  the 
notice  ot  int«itiou  to  change  the  grade  of  a 
street  to  give  a  description  of  the  bonds  and 
rate  of  interest,  it  is  not  necessary  that  the 
resolution  and  notice  should' state  that  a  bond 
will  issue  for  each  assessment  over  $50. 

18.  Acts  18U1,  p.  200,  relative  to  street  im- 
provements, proTides'  that,  after  an  award  of 
a  contract  for  the  work,  three-fourths  of  the 
property  ownei's  may  elect  to  do  the  work  at 
the  price  awarded.  After  a  city  conncil  had 
awarded  a  conti-act,  the  contractors  agreed 
with  the  owners  of  more  than  three-fourths 
of  the  frontage  that,  in  considerati()n  of  the 
lot  owners  waiving  their  right  to  do  the  work, 
the  contractors  would  execute  the  contract 
with  the  superintendent  to  perform  the  work 
a\vnrded,  and  allow  the  lot  owners  a  credit 
of  25  per  cent,  on  their  assessments,  provided 
they  paid  to  the  contractors  the  balance  (75  per 
cent.)  in  cash  within  30  days  after  the  mak- 
ing and  filing  of  the  assessment  by  the  su- 
perintendent of  streets.  It  was  also  provided 
that  the  lot  owners  might  elect  to  have  bonds 
issue  under  the  street  bond  act,  in  which  case 
they  were  to  have  15  per  cent,  credit  indorsed 
on  the  bonds.  It  was  also  provided  that  any 
lot  owner  not  signing  the  agreement  might, 
within  30  days  from  posting  of  notice  of  the 
award,  become  a  party  to  the  contract.  Held 
that  no  fraud  was  shown,  affecting  the  valid- 
ity of  the  bonds. 

19.  The  provision  that  the  city  council  may 
determine  that  if  the  coat  of  the  improve- 
ment be  more  than  a  certain  amount  per  front 
foot,  when  more  than  a  certain  amount  of  as- 
sessment against  a  lot  remains  unpaid  a  cer- 
tain time  after  notice,  a  bond  running  for  not 
more  than  10  years,  payable  in  equal  annual 
instnllments,  shall  be  issued  by  the  city  for 
the  unpaid  assessment,  payable  out  of  the 
fund  created  by  the  assessment,  is  not  a  tak- 
ing of  property  for  public  use  without  compen- 
sation. 

'20.  Where  a  call  In  the  description  of  a 
street  improvement  district  is  easterly  along 
the  north  line  of  a  tract  of  laud  to  the  east- 
erly Hoe  of  Sixth  street,  and  it  Is  shown  that, 
while  Sixth  street  runs  east  and  west,  it  runs 
for  a  ways  southerly,  so  that  the  line  of  the 
call  would  intercept  the  east  line  of  Sixth 
street  on  its  southerly  course,  there  is  no  de- 
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feet  reuderiDg  the.  description  Toid  because  in- 
definite. 

CommlesioneTB'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Aageles 
•county;  W.  V,  Fitzgerald.  Judge. 

Suit  by  the  Geiman  Savings  &  Loan  &>cl- 
cty  against  Adtdpb  RamiBti  and  others  to  re- 
,sti-ajn  the  issuance  of  a  deed  on  a  sale  of 
propo-ty  because  o£  nonpayment  of  a  street 
improvement  bond.  From  a  decree  for  de- 
fendants, complainant  appeals.  Affirmed. 

J.  S.  Cbapman.  for  appellant.  Frank  G, 
Plniayson,  for  i^spondents. 

CHIFMAX.  C.  Statement  of  tbe  facta: 
Lots  1  to  11,  block  16,  In  the  city  of  Loa 
Angeles,  on  January  S.  1890^  Iwlouged  to  W. 
O.  Gould  and  wife,  and  on  that  day  were 
mortgaged  to  plaintiff.  The  mortgage  was 
salMequeutly  foreclosed,  and  plaintiff  became 
the  purchaser  at  foreclosnre  sal^  after  all 
the  proceedings  relating  to  the  assessment 
and  sale  of  the  property  bad  talun  place. 
On  November  11,  1803,  the  owners  of  a  ma- 
jority of  the  feet  frontage,  and  also  owners 
of  a  majority  of  tbe  property  affected  by 
tbe  proposed  change  of  grade,  filed  a  petition 
with  the  council  In  which  they  prayed  for 
"tbe  change  and  establlsbmoit  ot  tbe  grade 
of  said,  streets"  (here.follows  description,  sub- 
sequently followed  by  the  council);  also  stat- 
ing that  the  grade  should  be  changed  and  es- 
tablished at  the  same  time,  for  the  mutual 
benefit  ot  the  pnbllc  and  all  parties  in  lnta^ 
est.  and  that  "tbe  district  which  will  be  bene- 
fited *  *  *  Is  the  property  fronting  there- 
on" (here  follows  a  description  of  the  district 
as  glren  subsequently  in  Ordinance  No.  8688); 
also  that,  when  the  grade  has  been  changed 
and  eslabllBbed  as  prayed  for,  the  council 
"wUl  order  said  streets,  and  each  of  them,  to 
be  graded,  graveled,  guttered,  curbed,  and 
granite  crosswalked  to  tbe  said  new  and  es- 
taUlshed  grade"  (the  description  here  fol- 
lows, and  is  tbe  same  as  was  afterwards  set 
forth  in  Ordinance  No.  3638);  also  that,  if 
tbe  cost  Is  found  to  be  greata  than  91  per 
fiNnit  foot  on  each  line  of  street,  the  council 
"will  determine  that  serial  bonds  be  issued 
to  reiwesent  the  oimt  of  said  work  and  im- 
provement in  the  manner  and  form  provided 
by  law;  also  prayli^  that  the  council  estab* 
llsfa  and  declare  the  district  to  be  b«iefited 
by  said  grading,  *  •  •  and  to  be  assessed 
to  pay  the  total  costs  and  expenses  thereof" 
(here  follows  description  of  tbe  proposed  dis- 
trict as  appearing  later  in  said  CMidlnance  No. 
3C3S);  also  praying  that  the  assessment  be 
''at  a  uniform  rate  per  square  foot  over  the 
entire  district,"  and  representing  that  "the 
public  Interests  demand  that  the  same  be  ex- 
pedited and  completed  rapidly,  and  that  the 
same  is  of  more  than  local  and  ordinary  bene- 
fit" Plaintiff  did  not  sign  this  petition,  nor 
did  It  appear  in  any  of  tbe  subsequent  pro- 
ceedings, but  the  Goulds  signed  tbe  petition. 
On  XoTe«':>er  IS,  181)5,  the  city  council,  ia 


acc  rdance  with  said  petition,  duly  passed  an 
ordinance  (No.  231S)  of  intaitiw  to  change 
the  grade  of  the  street  described  in  the  peti- 
tion, on  which  the  improvemoits  In  question 
were  afterwards  made.  No  objection  was 
filed  to  tbe  proposed  change  of  grade  wltbln 
30  days  fr.m  the  publication  of  said  ordi- 
nance, except  by  one  Mitchell  and  oob  Nol- 
lack,  and  no  other  persons  filed  any  claim  or 
petition  showing  ownership  of  any  property 
claimed  to  be  damaged  by  said  proposed 
change  of  grade.  The  mayor,  city  engineer, 
and  superintendent  of  streets  assumed  to  act 
as  a  board  of  GommlsslouCTS  provided  for  in 
sectton  8  of  tbe  act  of  March  9,  1803,  though 
no  record  appears  of  their  appointment  as 
snch  board;  but  It  appears  that  each  of  these 
OMnmlBsiunerB  made  affidavit  In  the  mattw 
of  the  change  of  grade  of  the  streets  men- 
tioned in  Ordinance  No.  2318.  reciting  that, 
the  council  having  referred  to  them  the 
claims  of  Mitohell  and  Nollack.  they  (said 
commlsslfmers)  would  "make  the  estimate  of 
benefits  and  damages  incurred  by  such  change 
of  grade  as  in  said  ordinance  proposed"  to 
the  best  of  his  ability.  They  reported  to  the 
council  April  11,  1886.  "*  *  *  We  find 
that  the  benefits  that  accrue  to  said  property 
are  in  excess  of  any  damages  Incurred  by 
virtue  of  said  change  In  grade."  Notice  was 
given  by  the  clMk  of  the  filUig  of  their  re- 
port as  requb%d  by  law,  and  a  day  fixed 
therein  for  all  persons  to  show  cause  why 
it  shonld  not  be  confirmed.  No  objections 
being  mad^  except  by  BUtchell  and  Nollack, 
a  day  was  fixed  to  bear  their  objectkms;  and 
on  tbe  day  fixed  for  such  hearing,  to  wit, 
May  25.  the  objections  were  denied,  and 
tbe  report  of  the  commissioners  confirmed. 
Neltbw  plaintiff  nor  the  Ctoulds  made  any  ob- 
jection to  any  of  the  proceedings.  On  May 
^  1896.  tbe  council  changed  the  grades  of 
these  streets  by  Ordinance  No.  3620,  unCL&e 
tbe  provisions  of  the  change  of  grade  act  of 
March  9,  1893  (St  1893,  p.  89).  On  January 
8,  1896,  the  council,  by  an  ordinance  of  inten- 
tion (No.  3638),  under  tbe  street  bond  act  at 
February  27,  1893  (St  1893,  p.  33),  com- 
menced proceedings  to  grade,  gravel,  gutter, 
crosswalk,  and  curb  the  streets  in  guestion; 
and,  deeming  the  work  of  more  than  local  or 
of  ordinary  public  benefit,  the  council  de- 
clared by  this  ordinance  that  the  Intention 
was  to  make  the  expense  of  said  work  charge- 
able upon  an  assessment  district,  declaring 
the  same  to  be  the  district  benefited  by  tbe 
proposed  improvement,  and  to  be  assessed  to 
pay  its  cost  according  to  the  district  plan, 
and  not  by  tbe  front-foot  method  of  assess- 
ment. Other  facts  appear  In  the  opinion. 
This  Is  en  action  to  enjoin  jdefendant  Hart- 
well,  city  treasurer  of  tbe  city  of  Los  Angeles, 
from  executing  a  deed  to  defendant  Holliday 
to  all  of  the  lots  in  block  15  of  the  Woolen 
Mill  tract.  In  said  city;  being  lots  1  to  11, 
inclusive,— tbe  only  property  affected  by  this 
action.  These  lots  were  sold  because  of  the 
nonpayment  of  certain  bonds  which  bad  been 
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Issued  for  street  Improrement  pursuant  to  the 
street  bond  act  (St  18dZ,  p.  33).  Tbe  cause 
was  tried  hy  the  court  ou  the  pleadtugs  and 
an  agreed  statement  of  facts.  Plaintiff  ap- 
peals from  the  judgment  In  favor  of  defend- 
ants, and  from  the  order  denying  plaintiff's 
motion  for  a  new  trial. 

I.  Plaintiff  contends  that,  If  the  bond  act 
is  to  be  given  a  retrospeetiTe  effect,  it  im- 
pairs tbe  obligation  of  Gould  and  wife  to 
plaintiff,  and  violates  the  constitution  of  the 
United  States.  Whether  the  power  to  tax 
for  street  improvements  Is  to  be  referred  to 
the  general  taxing  power,  or  to  the  power  of 
eminent  domain,  or,  as  some  courts  have 
suggested,  to  the  police  power,  is  not  very 
important.  Whatever  its  source  may  be,  it 
exists,  beyond  question,  by  reason  of  Its  na- 
ture and  objects;  and  that  it  partakes  of  the 
nature  of  tbe  taxing  power  must  be  admit- 
ted. The  power  to  levy  a  tax  (or  general 
purposes,  which  shall  be  a  lien  superior  to  all 
other  liens  prior  or  otherwise,  is  not  doubted; 
and  it  Is  not  because  It  Is  called  a  "tax,"  but 
because  of  its  object,  and  tbe  necessity  for 
raising  revenue  In  order  to  execute  tbe  func- 
tions of  government.  In  modem  times,  what- 
ever may  have  been  the  demands  of  society 
in  an  earlier  period  of  the  development  of 
government,  the  necessity  for  improving  the 
streets  of  cities  and  towns,  while  perhaps  less 
Important  in  degree  than  the  general  objects 
of  government,  la  yet  Important  and  ueces- 
sar>-  to  the  welfare  of  the  whole  community; 
and,  in  our  opinion,  tbe  principles  on  which 
tbe  system  of  general  taxation  d^taids,  and 
which  govern  in  the  enforcement  of  tax  lev- 
ies for  general  purposes,  are  also  applicable 
to  taxation  for  tbe  Improvement  of  streets, 
tbe  construction  of  sewers,  and  other  like 
public  work.  It  Is  a  mistaken  assumption 
that  the  Improvement  of  a  particular  street 
In  a  city  Is  solely  for  tbe  benefit  of  adjoining 
property  owners.  The  benefit  accrues  to  tbe 
public  generally,  and  the  power  to  compel 
SQCh  Improvements  is  essential  to  the  well- 
being  of  communities.  Tbe  bond  act  ex- 
pressly provides  tbat  tbe  lien  of  the  bonds 
shall  be  "a  first  lien  upon  property"  (section 
4.  St  1803,  p.  86);  and  section  6  also  makes 
the  provisions  of  the  law  for  the  collection 
of  delinquent  state  and  county  taxes  appli- 
cable to  sales  under  the  bcHid  act  (section 
8T88,  Pol.  Code).  The  Intention  seems  to  be 
clearly  manifested  that  the  bond  lien  sball 
be  prior  to  all  Hens.  The  view  we  take  of  tbe 
statute  makes  It  unnecessary  to  Inquire  as  to 
the  effect  of  the  Men  which  attaches  upon 
the  recording  of  tbe  warrant.  If  we  are  to 
protect  prior  mortgages  against  the  lien,  how 
can  we.  In  reason,  take  from  the  owner  his 
title,  which  antedates  the  mortgagee's  Inter- 
est? In  Murphy  v.  Beard,  138  Ind.  560.  38 
N.  B.  33,  at  page  565.  138  Ind.,  and  page  34, 
38  N.  E,,  the  question  of  the  priority  of  the 
assessment  lien  vniB  inrolTcd  and  the  court 
said:  "If,  however,  we  are  correct  in  the 
proposition  t^t  a  pnTcbaser  takes  title  with 


the  Implied  paramount  right  of  the  public 
for  the  uses  named,  tbe  lienor  takes  his  mort- 
gage and  makes  his  own  loan  with  notice  of 
that  paramount  right  and  must  submit  to 
its  exercise."  Wabash  East  By.  Co.  v.  Com- 
missioners of  East  Lake  Fork  Special  Drain- 
age Dist,  134  111.  384,  25  N.  E.  781,  10  L. 
R.  A.  285, -at  page  400.  134  111.,  and  page 
785,  25  N.  E.,  10  L.  B.  A.  285.  See,  also, 
the  principle  discussed  in  Trust  Co.  t.  Wel8» 
118  Cai.  489.  50  Pac.  607. 

2.  It  is  next  contended  that  the  act  Is  In 
violation  of  tbe  fourteenth  amendment  to  tbe 
federal  constitution.  Plaintiff  Insists  upon 
this  point  notwithstanding  this  court  in 
Hadley  v.  Dague,  130  Cal.  207,  62  Pac.  600, 
haa  held  adversely  to  this  contention.  We 
are  not  disiK>sed  to  reopen  this  question. 
Hadley  v.  Dague  was  adhered  to  In  Paving 
Co.  V.  Bates  (Cal.)  66  Pac.  2. 

3.  Plaintiff  claims  tbat  all  the  acts,  in  so 
far  as  they  undertake  to  provide  for  the  Is- 
suance of  bonds,  are  void  as  against  plain- 
tiff for  the  reason  that  they  do  not  offer  any~ 
oppoi'tuDity  to  it  to  be  heard  In  tbe  proceed- 
ing. The  assessments  are  payable  and  t)e- 
come  liens  upon  the  recording  of  the  war- 
rant assessment  diagram,  and  certificate  of 
the  city  engineer.  Sections  9,  10,  Vrooman 
Act  (St  1885,  p.  155).  Thenceforward  all 
persona  have  notice  by  the  recordation  of 
these  docummts,  and  the  assessment  may  be 
paid  at  any  time  thereafter.  Id.  The  stat- 
ute provides  that  tbe  bond  shall  not  issue 
nntll  after  the  expiration  of  30  days  frmn 
the  date  of  tbe  warrant  Section  4  of  the 
bond  act  (St.  1893,  p.  34).  The  bond  creates 
no  new  Ilabillly,  and.  In  effect  provides  for 
what  by  some  would  be  regarded  as  more 
favorable  payment  because  in  installmenta, 
and  after  a  period  of  years.  However  this 
may  be,  the  lot  owner  cannot  complain,  since 
he  may  pay  the  assessment  and  prevent  the 
Issuance  of  the  bond.  But  the  net  does  give 
the  lot  owner  an  opportunity  to  object  to  the 
Issuance  of  the  bond,  aud  that  the  person  so 
objecting  must  file  a  certain  affidavit  accom- 
panied by  a  certificate,  cannot  be  said  to  take 
away  the  right  given  to  object  And  be- 
cause this  right  to  object  Is  not  in  terms 
given  to  llenbolders  does  not  in  our  opinion, 
make  the  statute  void.  See,  on  the  subject, 
Hellman  v.  Shonlters,  114  Cal.  136,  44  Pac. 
915,  45  Pac.  1057.  If  a  mortgagee  can  be 
heard  to  complain,  so  could  a  leasehold  own- 
er, or  any  other  person  having  any  Interest 
however  slight  present  or  ivospectlve.  It 
woald  be  difficult  to  frame  an  act  tbat  would 
escape  appellant's  objection. 

4.  It  Is  urged,  also,  that  no  sufficient  hear- 
■  Ing  Is  accorded  by  the  act  of  March  9,  1803 

(the  change  of  grade  act),  because  no  hearing 
Is  given  upon  the  question  of  establishing 
or  changing  the  grade  (I.  e.  a  paper  grade), 
and  yet  damage  may  result  at  some  time 
from  such  grade;  also  that,  although  section 
2  of  the  Vrooman  act  of  1885  gives  the  coun- 
cil power  to  establish  and  cbange  the  grades 
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of  streets,  no  provision  is  made  for  any  no- 
tice before  the  grade  Is  established;  that 
the  change  of  grade  act  only  ^ves  to  an 
owner  or  person  owning  property  an  oppoi'- 
tunfty  to  be  heard  upon  the  question  of  dam- 
age or  beneSt,  and  does  not  give  the  mort- 
gagee any  opportunity  to  "be  heard  whether 
there  is  damage  or  benefit  arising  from  chan- 
ging  or  establishing  grade  lines,  and  even 
the  owner  has  no  opportunity  to  be  heard  as 
to  benefits  or  damages  where  the  grade  Is 
first  established,  and  hence  the  act  is  void. 
The  fourteenth,  amendment  of  the  federal 
con&tltutlon  cannot  be  Invoked,  because  it  is 
inapplicable  in  tax  proceeding  cases  (Trami- 
portation  Co.  v.  Chicago,  1>9  U.  S.  635,  25 
U  Ed.  330;  Keardon  v.  City  and  County  of 
San  Francisco,  6G  Cal.  492,  6  Pac  817,  5fl 
Am.  Xlep.  109).  If  any  damage  can  be  claim- 
ed, It  must  be  by  reason  of  our  state  consti- 
tution, .requiring  such  notice  and  hearing. 
It  was  said  In  Paulsen  v.  City  of  Portland,  | 
149  U.  S.  30,  13  Sup.  OL  750,  37  L.  Ed.  637, 
at  page  38,  140  U.  S.,  and  .page  752,  13  Sup. 
Ct.,  37  U  Ed.  637:  "While  not  questioning 
that  notice  to  the  taxpayer  In  some  form 
must  be  given  before  an  assessment  for  the 
construction  of  a  sewer  can  be  sustained, 
*  *  *  we  do  not  think  it  essential  to  the 
validity  of  a  section  In  the  charter  of  a  city 
granting  power  to  construct  sewers  that 
there  should.  In  terms,  be  expressed  either 
the  necessity  for,  or  the  time  or  manner  of, 
notice";  and  It  was  held  that,  where  the 
power  Is  given  to  do  the  work,  the  statute 
would  not  be  unconstitutional  if  It  did  not 
require  that  any  notice  be  given;  notice  must  ' 
be  given,  hut  "the  city  would  have  a  Ivoad 
discretion  with  reference  to  the  kind  of  no-  \ 
tlce,  and  the  manner  of  giving  the  same," —  ! 
qnotlng  Gilmore  v.  Hentlg,  33  Kan.  156,  Q  j 
F^c.  781.  See,  also,  Lent  v.  Tillson,  72  CaL  ! 
404,  14  Pac.  71.  The  consequential  damages  i 
arising  directly  from  a  change  of  grade  may  j 
be  compensated  only  by  reason  of  the  provl-  i 
sIoDS  of  the  state  constitution,  or  some  law  j 
passed  pursuant  to  the  constltutton.  The  | 
constitutional  provision  is,  "Private  property  i 
shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation  having  been 
first  made,  or  paid  into  co\irt  for  the  owner." 
A  mortgagee  Is  entitled  to  compensation,  if 
at  all,  because  of  this  provision  of  the  con- 
stitution; and.  If  he  object  that  the  change 
of  grade  act  provides  only  for  the  filing  of  a 
petition  for  damages  by  the  owner,  then  he 
must  seek  compensation  as  an  owner;  and, 
if  he  claims  that  the  word  "owner"  does  not 
foclude  a  mortgagee,  Lent  v.  Tlllson  replies 
to  bim  that  the  statute  and  the  constitution 
must  be  read  together  as  one  law,  and  the 
statute  Is  as  broad  as  the  constitution.  It 
may  well  be  asked  at  this  point,  may  com- 
pensation for  the  same  damage  be  awarded 
to  both  the  owner  and  mortgagee?  Certainly 
not  If  to  but  one,  which  one?  And  If  one 
damage  to-  both,  how  to  be  apportioned? 
And  why  the  necessity  tot  providing  notice 


to  others  than  the  owner?  But  the  act  does 
make  ample  provision  for  a  notice  to,  and 
a  hearing  by,  such  persons  as  come  within 
the  description  of  those  entitled  to  compen- 
sation; and  this,  we  think,  relieves  the  stat- 
ute from  appellant's  objection.  It  may  be 
true,  as  contended,  that,  where  the  statute 
fails  to  provide  a  time  of  payment,  for  dam- 
ages arising  from  changing  a  grade,  the  dam- 
ages are  payable  at  the  time  they  accrued 
(i.  e.,  when  the  grading  Is  begun);  but  the 
change  of  grade  act  of  1893  has  provided 
that  the  corapenftation  may  be  determined 
before  tbe  actual  damage  occurs,  and  shall 
be  paid  when  the  grade  lines  are  changed; 
lot  owners  who  do  not  then  petition  for  com- 
pensation as  the  statute  provides  shall  be 
deemed  to  hare  waived  them.  This  was  the 
rule  under  the  old  constitution  (In  re  Beale 
St,  30  Cal.  405);  and  the  rule  is  not  changed 
where,  as  n6w,  compensation  is  made  for 
property  "damaged,"  which  could  be  demand- 
ed uuder  the  old  constitution  where  "taken." 
The  property  owner  may  waive  all  claim  to 
compensation  (Blgelow  v.  Ballerlno,  111  Cal. 
559,  44  Pac.  807J,  and  those  who  do  not 
ask  damages  may  be  supposed  to  intentional- 
ly  waive  them. 

We  do  not  think  appellant  Is  sustained  In 
assuming  that  the  change  of  grade  act  is 
broad  enough  to  Include  tbe  original  estab- 
lishment of  grades,  as  well  as  tbe  change 
of  established  grades.  Counsel  thus  assumes 
and  claims  that  the  act  does  not  give  any 
one  an  opportunity  -to  be  heard  upon  tbe 
question  of  damages- and  benefits  where  the 
grade  Is  first  established.  Section  1  (St  1893. 
p.  89)  empowers  the  city  council  "to  change 
or  modify  the  grade  of  any  inibllc  street 
*  *  *  and  to  regrade  or  repave  the  eame, 
so  as  to  conform  to  such  modified  grade,  In 
the  manner  as  hereinafter  provided."  This 
language  implies  tbe  existence  of  a  previous 
grade.  Under  tbe  Vrooman  act  the  eonncll 
had  power  to  establish  as  well  as  change  the 
grade  of  streets,  and,  treating  all  these  stat- 
utes as  in  pari  materia,  counsel  for  respond- 
ents answers  (we  think,  with  reason)  that  it 
was  because  of  tbe  provision  of  the  Vrooman 
act  that  section  1  of  the  change  of  grade  act 
provided  that  "no  change  of  an  established 
grade  shall  be  ordered  except  on  petition  of 
the  owners  of  a  majority  of  the  property  af- 
fected." We  do  not  think  It  was  Intended 
by  the  change  of  grade  act  of  1893  to  grant 
power  to  originally  establish  a  grade.  Such 
power  comes  from  other  acts.  Besides,  as 
counsel  further  shows,  If,  as  Is  alleged  In  the 
complaint,  ordinance  No.  3620  did  change  tbe 
grade  of  these  streets,  the  power  of  the  coun- 
cil to  pass  the  ordinance  may  be  referred  to 
the  Vrooman  act,  and.  If  the  ordinance  did 
not  have  tbe  effect  to  change  tbe  grade  of 
these  streets,  they-  remained  as  originally  es- 
tablished, and  the  true  grade  lines,  wherever 
they  may  be,  were  the  grades  lines  as  orig- 
inally established.  We  mast  construe  the 
ordinancie  of  intention  as  Intending  to  grade 
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the  streets  to  the  proper  official  grade  Hues. 
Emery  v.  Gas  Co.,  28  Cal.  34G  (at  page  376). 
And  there  having  been  no  appeal  to  the  coim- 
cil,  by  the  parties  Interested,  from  the  ac- 
ceptance of  the  work  by  the  city  engineer, 
which  the  Vrooman  act  by  section  11,  pro- 
vided might  be  talcen,  the  act  of  the  super- 
intendent,  was  concluslTe  that  the  streets 
were  graded  to  the  true  official  grade.  War- 
ren r.  Kiddle,  106  Cal.  352,  39  Pac.  781.  And 
the  street  bond  act  makes  the  bonds  con- 
clusive evidence  as  to  matters  not  essential  to 
the  jurisdiction  of  the  officers  to  create  the 
assessment.  St.  1893,  p.  36;  Ramish  t.  Hart- 
well,  126  Cal.  443,  58  Pac.  920. 

5.  Assuming  that  the  Vrooman  act  of  1885 
is  unconstitutional.  In  that  It  provides  for 
front-foot  assessments,  appellant  contends 
that  all  subsequent  acts  amendatory  thereof 
are  necessarily  unconstitutional,  because  a 
void  statute  cannot  be  amended.  Appellant's 
premise  being  unsound  (Hadley  v.  Dague, 
supra),  the  conclusion  Is  equally  faulty. 

6.  It  is  claimed  that  the  proceedings  to 
grade,  gravel,  etc.,  are  void  because  they  did 
not  comply  with  the  statute  of  March  9, 
1803  (change  of  grade  act):  (1)  Because  the 
oommlssioners  did  not  assess  the  beoeflts 
or  damages  upon  e&ch  lot  within  the  dis- 
trict; (2)  that  no  petition  was  filed  by  the 
owners  of  a  majority  of  the  lot  frontage; 
(3)  the  district  Included  do  lots  or  land  ex- 
cept such  as  would  have  been  assessed  had 
the  front-foot  method  been  adopted.  We 
have  already  held  that  this  act  only  author- 
izes the  council  to  regrade,  repave,  etc.,  and 
not  to  grade,  pave,  etc.,  originally;  this  lat- 
ter authority  being  derived  from  other  stat- 
utes. The  Improvements  of  the  streets  in 
question  were  initiated  by  petition,  in  which 
the  Goulds  joined,  which  substantlaliy  asked 
to  liare  everything  done  which  was  subse- 
quently done  In  the  matter.  It  does  not  fol* 
low  that  because  the  petition  was  broad 
enough  to  include  the  grading,  graveling,  etc., 
of  the  streets,  what  the  council  did,  under 
ordinance  363S,  after  the  grade  was  estab- 
lished, was  done  under  the  change  of  grade 
act.  It  does  appear  that  the  commissions 
acted  on  the  petitions  of  Mitchell  and  Nol- 
lack,  who  were  the  only  ones  who  claimed 
any  damage  In  the  matter  of  changing  the 
grade,  and  their  report  was  confirmed  by 
the  council.  Their  petition  was  filed  during 
the  proceedings  to  change  the  grade,  and  we 
do  not  tlilnfe  the  act  required  the  commis- 
sioners to  assess  any  benefits  and  damages 
for  which  no  petition  was  presented  to  them. 
If  there  were  other  lot  owners  entitled  to 
have  the  question  of  benefits  and  damages  de- 
termined by  the  commissioners,  it  was  their 
duty  to  present  their  i)etltion8  therefor,  and, 
not  having  done  so,  their  claims  must  be 
deemed  to  have  been  waived.  The  assess- 
ment liens  would  not  be  void  because  of  any 
failure  to  first  provide  compensation  to  the 
lot  owner.  The  power  of  taxation,  unlike 
that  of  emlaent  domain,  may  be  exercised. 


although  damages  have  not  been  paid  to  the 
owner  before  the  street  work  Is  done. 
Hornung  v.  McCarthy,  126  Cal.  17,  58  Pac. 
303:  l>e  Baker  v.  Hallway  Co.,  106  Cal.  200, 
39  Pac.  610,  46  Am.  St.  liep.  237.  The  act 
of  March  18,  18S5,  was  amended  by  the  act 
of  March  11,  1803  (St.  1893,  p.  172),  by  which 
latter  act  a  petition  by  the  owners  of  a  ma- 
jority of  the  feet  fronting  thereon  Is  made 
a  condition  precedent  to  the  grading,  regrad- 
Ing,  etc.,  of  any  street;  and  appelant  claims 
that  no  such  petition  was  filed,  unless  the 
petition  of  November  18,  1890,  meets  the  re- 
quirements, which  appellant  denies.  Aside 
from  the  fact  that  there  is  no  alle^tion  In 
the  complaint  that  there  was  no  such  peti- 
tion filed,  and  that  It  may  be  presumed  that 
there  was  a  petition,  and  aside  from  the 
further  claim  of  respondent  that.  In  view  of 
the  conclusive  evidence  clause  of  the  bond 
act  (St  1883,  p.  36),  such  a  petlUon  is  not  Ju- 
risdlctlonal  In  the  sense  that  it  Is  a  necessary 
prerequisite  to  a  valid  assessment,  we  think 
the  petition  filed 'by  a  majority  of  the  lot 
owners  (the  Goulds  among  them)  was  auffl- 
cleot  to  meet  the  requirements  of  the  amen- 
datory act  relied  on  by  appellant  The  sug- 
gestion that  the  signers  of  the  petition  on 
November  18,  1895,  may  not  have  been  lot 
ovmers  when  the  council  afterwards  passed 
Ordinance  No.  3038,  is  met  by  the  counter 
!  suggestion  that  It  was  part  of  the  duty  of 
I  the  council  to  determine  whether  the  signers 
I  were  then  lot  owners,  and  this  diity  we  must 
I  presume  was  performed;  and  the  ordinance 
of  Intention  to  grade,  etc..  is  Itself  conclusive 
that  at  its  passage  the  persons  whose  names 
appeared  on  the  petition  were  owners  of  a 
majority  of  the  frontage.  Spanlding  t.  Ab- 
Boclatlon,  87  Cal.  40,  24  Pac.  600,  25  Pac 
249;  Farmers'  &  Merchants'  Bank  of  Los 
Angeles  v.  Board  of  Equalization  of  Los  An- 
geles, 97  Cal.  318,  82  Pac.  312;  People  t. 
City  of  Los  Angeles  (CaL)  66  Pac  749,  de- 
cided July  19,  1901.  To  the  point  that  the 
council  had  no  antborlty  to  declare  that  the 
assessment  district  should  be  coincident  wltb 
or  include  only  the  lots  which  would  have 
been  assessed  under  the  front-foot  mode  of 
assessment,  It  may  be  replied  that  section 
3  of  the  act  of  1891,  amendatory  of  the  act 
of  1885,  does  not  mean  that  the  conncll  must 
necessarily  Impose  the  expense  of  the  Im- 
provement upon  a  district  other  than  a  dis- 
trict embracing  the  lots  fronting  on  the 
streets  to  be  Improved.  It  may  do  so,  and 
it  may  make  the  district  coextensive  with 
the  lots  whidi  would  be  liable  under  the 
front-foot  nietliod  if  such  mode  had  been 
adopted.  The  statute  provides  that  lot  own- 
ers may  object  to  the  extent  of  the  district, 
and  thus  arrest  the  proceedings  if  success- 
ful. The  council  may,  however,  again  pro- 
ceed, omitting  the  lots  found  Impropwly  in- 
cluded. Section  S,  supra.  Counsel  for  re- 
spondent points  ont  that  at  least  one  lot  was 
Included  In  the  district  that  is  three  blocks 
ftway  from  Beaudry  avenue^  for  the  grading 
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and  Improving  of  which  this  lot  became  lia- 
ble for  a  part  of  the  cost.  That  the  method 
pursued  was  to  plalutlfiTs  pecuniary  advan- 
tage api>eara  from  the  undisputed  fact  that 
the  assessment  against  its  lota  was  less  than 
one-third  of  what  the  cost  would  have  been 
to  it  had  the  front-foot  mode  been  adopted. 

7.  The  act  under  which  thecie  proceedings 
were  talien  and  bonds  Issued  was  not  repeal- 
ed by  the  constitutional  amendment  of  1896 
(article  11,  3  U,  of  the  constitution).  Appel- 
lant relies  on  Byrne  v.  Drain,  127  Cal.  GG3, 
60  Pac.  433.  The  scheme  for  street  improve- 
ments provided  by  the  city  charter  was, 
when  adopted,  Inconsistent  with  the  general 
laws  then  in  force,  or  Is  Inconsistent  with 
general  laws  subsequently  passed,  and  prior 
to  the  amendment  of  189U,  and  hence  such 
charter  provisions  are  void  because  of  section 
8,  art  11,  of  the  constitution;  and  it  lias  re- 
cently been  held,  In  Banaz  v.  Smith  (Cal.) 
65  Pac.  300,  that  the  amendment  of  1896 
"did  not  give  life  to  such  provisions."  Sec- 
tion 3,  St  1803,  p.  34,  does  not  require  the 
resolntlon  of  Intention  and  notice  of  street 
work  to  state  that  a  bond  will  issue  for  each 
assessment  over  $50.  A  notice  to  this  effect 
must  be  given  In  the  warrant  and  was  so 
given.  Plaintiff  admits  that  the  ordinance 
of  idtentlou  and  the  notice  of  street  work  did 
give  a  description  of  the  bonds  and  the  rate 
of  interest  &nd  this  Is  all  the  act  required 
to  be  there  stated  as  to  the  bonds,  and  there 
was  a  reference  to  the  bonds  in  the  adver- 
tisement for  bids. 

8.  After  the  city  council  had  awarded  to 
Ramlsh  &  Marsh  the  contract  to  do  the  work, 
the  contractors  entered  Into  an  agreement 
with  the  owners  of  more  than  three-fourths 
of  the  frontage  of  the  lots  fronting  on  the 
streets  to  be  improved,  by  which,  in  considera- 
tion of  the  lot  owners  waiving  their  right  to 
do  the  work,  the  contractors  agreed  to  ex- 
ecute the  contract  with  the  superintendent  to 
perform  the  work  awarded  to  them'  and  allow 
the  lot  owners  a  credit  of  25  per  cent  on  their 
assessments,  provided  they  paid  to  the  con- 
tractors  the  balance  (75  per  cent)  In  cash 
within  80  days  after  the  makli^  and  filing 
the  assessment  by  the  superintendent  of 
streets.  It  was  also  provided  that  the  lot 
ownws  might  elect  to  have  bonds  Issue  under 
0ie  act  which  case  they  were  to  have  15  per 
cent,  credit  indorsed  on  the  bonds.  It  was  also 
provided  that  any  lot  own^  not  signing  the 
agreement  might,  within  30  days  from  posting 
of  notice  of  the  award,  become  a  party  to  the 
contract;  and  aftn*  the  issuing  of  the  assess- 
ment the  contractors  offered  to  receive  from 
Gould  and  wife  75  per  cent,  of  the  assess- 
ments against  the  lots  In  block  15  In  full  set- 
tlement against  said  lots.  The  allegations  of 
fraud  in  the  complaint  were  denied,  and  the 
only  facts  agreed  upon  as  to  this  transac- 
tion are  u  above  stated;  1.  e.,  are  to  be 
found  in  the  agreement  Itself.  If  there  wns 
fraud  In  the  contract,  it  must  be  Judged  alone 
from  its  terms.  The  award  bad  already  been 


'  made,  and  alleged  fraudulent  combination- be- 
;  tiveen  the  lot  owners  and  the  contractors 
could  not  have  Influenced  the  council  in  mak- 
ing the  award.   By  the  act  of  1891,  p.  200, 
three-fourths  of  the  property  owners  might 
■  elect  within  10  days  after  notice  of  the  award, 
to  do  the  work  at  the  price  awarded.   But  if, 
instead  of  making  the  contract  complained  of, 
they  had  elected  to  do  the  work,  the  assess- 
ment on  the  property  would  hare  been  no  less. 
We  fall  to  see  how  the  other  property  owners 
w&e  injured,  especially  as  they  had  an  op- 
portunity to  avail  themselves  of  the  contract 
Besides,  how  could  this  plaintiff,  as  mort- 
!  gagee,  be  Injuriously  affected  because  the 
{  Goulds,  its  mortgagors,  did  not  become  a  par- 
I  ty  to  the  obnoxious  contract?   It  might  be 
'  Inferred  that  there  was  too  great  protit  in  a 
contract  which  would  Justify  the  contractors 
to  enter  Into  such  an  arrangement   But  on 
the  face  of  It  tlie  contract  carries  no  such  evl- 
;  dence  of  fraud  as  would  warrant  the  court 
In  declaring  the  bonds  to  be  void.   In  one 
sense  it  was  an  acknowledgment  by  three- 
fourths  of  the  lot  owners  that  the  coutrn<-t 
was  fairly  aod  duly  entered  Into,  and  the  re- 
citals in  the  contract  say  as  much. 

9.  Plaintiff  insists  that  the  legislative  at- 
tempt to  confer  power  on  the  council  to  im- 
pose a  charge  upon  the  property  of  owners 
in  a  city,  to  continue  for  the  period  of  10 
years,  Is  not  the  exercise  of  the  taxing  power, 
but  Is  a  taking  of  property  for  a  public  use 
without  compensation,  and  without  due  pro- 
cess of  law.  The  point  we  think,  Is  sliown 
to  be  untenable  In  Hellman  v.  Shoultera,  114 
Cal.  140,  44  Pac.  915.  45  Pac.  1057. 

10.  It  Is  contended  that  the  finding  tliat  the 
lots  In  block  15  were  benefited  in  excess  of 
the  damages  by  more  than  the  amount  of  the 
assessment  Is  not  Justified  by  the  evidence. 
Respondent's  counsel  contends  that  this  is  a 
finding  upon  a  wholly  immaterial  issue;  and 
because  of  a  recent  decision  in  White  v.  City 
of  Tacoma  (C.  G.)  100  Fed.  32,  holding  other- 
wise, counsel  urges  a  decision  on  the  point 
for  tbc  reason  that  a  cloud  has  been  thrown 
over  these  street  assessment  bonds  by  this 
decision.  We  think  there  was  evidence  suffi- 
cient to  support  the  finding,  and  this  makes  It 
nnnecessary  to  pass  upon  the  question. 

11.  It  Is  claimed  that  the  district  Is  so  in- 
definitely described  that  the  attempt  to  create 
It  is  void.  The  alleged  defect  in  the  descrip- 
tion relates  to  calls  from  a  point  on  the  north 
line  of  Sixth  street,  "easterly  to  the  north- 
west comer  of  the  Galpin  tract;  •  •  * 
thence  easterly  along  the  northerly  line  of  said 
tract  and  the  prolongation  thereof  to  the  east- 
erly line  of  Sixth  street."  Some  distance  be- 
fore Sixth  street  (which  runs  nearly  east  and 
west)  reaches  Benudry  avenue,  as  shown  on 
the  diagram,  it  makes  a  slight  beud  southei-ly, 
and  shortly  after  passing  Beaudry  avenue  It 
makes  nearly  a  right  angle,  running  south- 

I  erly;  the  eastfrly  side  of  the  street  joiiiliig 
the  Woolen  Mill  tract  at  the  northwest  cor- 
I  ner  of  the  Galpin  tract,  as  we  understand  the 
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diagram.  The  controvprsy  arises  over  the 
fact  whether  Sixth  street,  running  east  and 
west,  can  hare  an  east  line.  This  southerly 
arm  of  Slxtb  street,  as  marked  on  the  dia- 
gram, was  ouce  Loomis  street;  but  the  name 
of  this  ijart  of  Loomis  street  was  changed  by 
ordinance  duly  passed  and  published  before 
the  proceedings  to  grade,  gravel,  etc.,  were 
commenced.  As  shown  on  the  diagram,  so 
did  SL\th  street  appear  on  the  maps  of  the  city 
which  were  published  and  sold  to  residents 
of  the  city  some  montlis  prior  to  the  com- 
mencement of  said  proceedings.  Clearly  the 
diagram  shows  an  easterly  line  of  Sixth  Street 
at  the  particular  point  named.  Without  stat- 
ing further  the  evidence  and  the  sttuation  as 
to  the  contention  of  appellant,  we  think  the 
description  was  sufficiently  certain.  It  would 
have  been  a  sufBcIent  descrlptWn  In  a  convey- 
ance, and  the  law  requires  no  greater  certain- 
ty. Irrigation  DIst.  v.  0e  Lappe,  79  Cal.  ^1, 
21  Pac.  825;  Thomason  v.  Cuneo,  119  Cal.  25, 
CO  Pac.  846. 

It  la  advised  that  the  judgment  and  order 
be  affirmed. 

We  concur:.   COOPER,  C;  G-RAT,  O. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  judgment  and  order 
are  affirmed. 


<1»  OKI.  4M) 

QUAKG  et  al.  t.  SCHER.  (S.  F.  2,102.) 

{Supreme  Court  of  California.    May  24.  1902.) 

VENDOR  AND  PURCHASER  —  QUANTITY  OP 
LAND— FRAUDULENT  MISREPRESENTATION- 
RESCISSION  OP  CONTRACT— DIMINUTION  OP 
PURCHASE  PRICE  —  ELECTION  —  HUSBAND 
AND  WIFE— AGENCY  OP  HUSBAND. 

1.  Plaintiff  contracted  to  convey  a  tract  de- 
flcrlbed  as  cODtainins  40  acres,  more  or  less, 
to  defendant,  on  payment  of  the  price  in  yearly 
Installmeuts.  Defeudaut  went  into  possesBion 
and  complied  with  his  contract  until  he  dis- 
covered that  the  tract  contained  less  than  24 
acres,  within  oight  montlis  of  which  time  he 
-offered  to  rescind  the  coutract  and  receive 
back  what  he  had  paid  thereunder,  or  to  hold 
the  land  and  nay  the  balance  due,  leas  a  deduc- 
tion for  the  delidmcy  in  the  land.  Held,  that 
defendant  was  not  guilty  of  laches  preventing 
him  from  insistinK  on  a  rescission  or  reduc- 
tion of  the  purchase  price. 

2.  TVhere  a  vwdor  represents  that  a  tract 
-of  land  contains  a  certain  number  of  acres,  the 
vendee  can  rely  on  the  statement,  and  may 
rescind  the  sale,  or  have  the  purchase  price  de- 
creased, if  there  is  less  land  than  the  vendor 
states. 

3.  Where  the  vendor  m  a  contract  for  the 
sale  of  realty  misrepresents  the  number  of 
acres,  the  right  to  elect  whether  the  contract 
shall  be  wholly  rescinded,  or  specifically  en- 
forced aa  to  the  number  of  acres  actually  con- 
tained in  the  tract,  with  a  deduction  from  the 

Jmrchase  price  for  the  deficiency,  belongs  soie- 
7  to  tlio  vendee.        ,      , .  , 

4.  Where  a  man  acted  as  his  wife's  agent  in 
sellinB  a  tract  of  land  belonging  to  her,  and 
signed  the  contract  of  sale  with  her  as  a  party 
thereto,  she  was  responsible  for  his  false  and 
fraudulent  statements  to  the  purchaser  as  to 
the  number  of  acres  contained  in  the  tract. 

5.  Where  a  vendee  of  realty  under  a  coutract 
for  a  deed  sought  to  spwifieaily  enforce  the 
contract,  with  a  deduction  from  the  purcluBO 


price  because  of  the  veudor's  misrepresenta- 
tions as  to  the  number  of  acrps  in  the  tract, 
but  did  not  in  his  pleadings  claim  any  credit 
for  taxes  paid,  and  on  trial  testified  to  the 
pa>iuent  of  $&4  as  taxes,  a  decree  giving  him 
credit  for  $140  paid  as  taxes  was  erroneous. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Cms  coun- 
ty; W.  G.  liorlgan,  Judge. 

Action  by  Marie  Quarg  and  another  against 
John  Scher,  in  which  defendant  filed  a  cross 
complaint  against  plaintiffs.  FYoni  a  judg- 
ment In  favor  of  defendant  on  his  cross  com- 
plaint, plahitUIa  appeal.  Reversed. 

Iieon  Samuels  and  Owen  D.  Richardson, 
for  ai^i^nta.  W.  G.  Kennedy,  for  respond- 
ent 

GRAY,  G.  Tbe  plaintiffs  In  October,  1890, 
entered  Into  a  written  agreement  to  sell  de- 
fendant a  tract  of  land  for  f2,000.  In  the 
contract  the  land  was  described  by  metes  and 
bounds,  and  as  "containing  about  40  acres, 
more  or  less."  Defendant  made  tbe  first  pay- 
ment (f500)  on  the  purchase  price,  and  several 
annual  payments  of  $50  each,  and  interest  on 
the  balance  of  the  agreed  purchase  price  for 
several  years.  Soon  after  these  payments, 
and  In  the  hitter  part  of  1893,  or  first  part  of 
1804,  the  defendant,  having  been  In  pbsses- 
slon  of  the  lend  for  some  time,  and  having 
cleared  some  four  or  five  acres  of  it,  and  made 
oth»  Improvements,  began  to  suspect  that  the 
tract  did  not  contain  40  acres,  and  In  March, 
18&4,  procured  the  county  surveyor  to  ewcYey 
the  same,  and  on  such  survey  it  was  ascer- 
tained that  there  were  but  23i^  acres  In  the 
tract  The  defendant  thereafter,  aa  tbe  evi- 
dence shows,  on  two  occasions.  In  October  and 
December,  1894,  tendered  the  plaintiffs  more 
tlian  tbe  balance  then  due  them  for  the  land, 
estimating  It  at  $60  per  acre  for  23^  acres, 
together  with  Interest,  and  demanded  a  deed, 
and  also  offered  to  rescind  the  contract  and 
restore  the  land  to  plaintiffs  on  t>elng  reim- 
bursed for  what  money  he  had  paid  for  tbe 
land,  and  had  laid  out  in  the  way  of  Improve- 
meats.  The  owner  of  the  land,  Mrs.  Quarg, 
refused  to  accept  either  of  these  alternatives, 
but  demanded  that  the  contract  be  carried 
out  according  to  tbe  terms  of  the  written 
agreement,  and  soon  thereafter  this  action 
was  commenced  by  plaintiffs  to  eject  defend- 
ant from  the  land.  The  defendant  answered 
and  filed  a  cross  complaint  in  which  he  set 
out  tbe  facts  as  hereinabove  stated,  alleged 
that  plaintiffs  fraudulently  represented  to  him 
that  tbe  tract  contained  40  acres,  and  prayed 
that  the  contract  be  rescinded,  or  that  the 
purchase  price  of  $12,000  be  reduced  to  the 
extent  of  $825;  and  defendant  also  grayed  for 
general  relief.  On  a  trial  of  tbe  case  without 
a  jury,  the  court  found  In  favor  of  defendant 
on  the  allegations  of  his  cross  complaint,  and 
that  be  was  entitled  to  a  specific  enforcement 
of  the  contract  on  completing  tbe  payment  tot 
23^  acres  of  land  at  $50  per  acre  and  In- 
terest on  deferred  payments;  defendiint  to  be 
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credited  ttlth  9140  for  taxes  paid,  as  weU  as 
tbe  paymoits  already  made'  by  him  on  ac- 
count of  principal  and  Interest  under  tbe  con- 
tract, which  amounts  so  paid  were  found  to 
be  $825.  brides  the  $140  taxes.  A  decree  was 
entered  In  defendant's  favor  for  a  specific  per- 
formance of  the  contract  In  accordance  with 
the  Ondlngs.  PlalntUEs  appeal  from  an  order 
denying  them  a  new  trial. 

1.  Appellants*  first  contention  la  that  the 
evidence  discloses  ladies  on  the  part  of  de- 
fendant In  his  offer  to  rescind,  as  well  as  hi 
bis  other  objection  and  oltet,  based  on  his  dia- 
covory  as  to  a  deflcieucy  In  the  quantity  of 
land.  It  appears  from  the  evidence  that  de- 
fendant had  strictly  complied  with  his  con- 
tract in  the  matter  of  payments  of  yearly  in- 
stallments and  Interest  up  to  the  tbue  ot  tiie 
discovefy  of  a  deflcleu^  In  the  acreage,  and 
that  his  subsequent  offers  of  rescteslon  and 
tender  ot  payment  and  demand  for  deed  were 
made  within  el^t  months  after  tbe  survey 
was  made,  and  about  the  time,  or  withbi  a 
very  few  days  after,  tbe  first  unpaid  Install- 
ment of  principal  and  interest  fell  due.  We 
think,  on  the  facts  hereinabove  presented, 
ther^'aie  no  laches  shown  on  the  part  of  de- 
fmdant  of  which  the  plaintiffs  can  be  heard 
to  complain,  even  If  tbe  question  at  laches 
were  properly  presented.  But  we  find  on  ex- 
amination of  the  answer  to  the  cross  com- 
plaint that  no  defense  of  laches  U  therein  set 
up^  nor  can  we  find  that  any  such  defease 
was  urged  or  made  upon  the  trial  of  the  case; 
and,  while  it  may  be  that  the  question  of 
laches  was  p reacted  on  tbe  demun^r  to  the 
cross  complaint,  yet,  there  being  no  appeal  be- 
fore us  from  the  Judgment  we  fail  to  see  how 
we  can  review  questions  that  could  have  been 
presented  only  on  this  demurrer,  as  It  Is  not 
usual  to  review  a  demurrer  to  a  pleading  on 
an  appeal  taken  solely  from  an  order  deny- 
ing a  new  trial. 

2.  It  Is  next  Insisted  that  the  defendant  saw 
the  land  and  Inspected  it  before  making  the 
contract,  and,  having  every  opportunity  to 
'learn  ot  the  quantity  of  the  land,  he  bad  no 

rlgbt  to  take  the  word  of  plaintiffs  oa  the 
question  of  quantity-;  In  other  words,  that  the 
rule  of  caveat  emptor  applies  to  the  case. 
This  contention  Is  not  well  founded.  The 
defendant  bad  a  right  to  rely  on  plaintiff^* 
representation  as  to  tbe  quantity  of  land. 
The  acreage  of  land  Is  a  thing  that  cannot 
be  seen  witb  the  eye  at  a  glance,  but  can 
only  be  ascertalaed  with  accuracy  by  scien- 
tific measnremeut;  and,  when  a  vendor  states 
to  a  vendee  the  amount  of  land  In  the  tract 
which  Is  tbB  subject  of  tbe  sale,  such  ven- 
dor wHI  not  thereafter  be  heard  to  say,  in  a 
court  of  equity,  "The  vendee  had  no  right  to 
believe  me."  Pringle  v.  Samuel.  13  Am.  Dec. 
214  (a  Kentucky  case). 

3.  It  Is  also  contended  that  the  court 
erred  In  falling  to  find  upon  what  terms 
plaintiffs  would  be  entitled  to  the  possession 
of  the  land.  It  affirmatively  appears  from 
tbe  testimony  of  both  the  plalntUts  that  they 
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both  believed  that  the  tract  contained  no 
,  more  than  about  25  acres.  They  both  deny 
that  they  represented  to  defendant  that  It 
contained  any  number  of  acres,  but  the  de- 
fendant testifies  that  Emil  Quarg  on  two 
different  occasions  (one  occasion  being  in 
the  presence  of  his  wife,  the  owner  of  the 
Isnd)  said  to  defendant  that  there  was  more 
than  40  aci'es  In  the  tract.  The  finding  on 
the  question  being  In  accord  with  It,  de- 
fendant's testimony  must  be  treated  as  tme. 
There  can  be  no  question  but  that  the  owner 
of  the  land,  Mrs.  Quarg,  for  the  purposes  of 
this  case.  Is  to  be  held  responsible  for  tbe 
false  and  fraudulent  representation  of  ber 
husband,  who  acted  as  her  agent  In  the  mat- 
ter of  tbe  sale,  signed  the  contract  with  her 
as  a  party  tb^eto,  and  is  one  ot  tbe  plain- 
tiffs In  this' action.  Ot  course,  Mn.  Qwxg 
cannot  have  the  benefit  of  the  contract,  freed 
from  the  fraud  which  Induced  defendant  to 
accept  It  and  pay  out  bis  money  on  the  faith 
of  It  On  account  of  tbese  fraudulent  rep-  , 
res«itatlons  found  by  the  court  to  have  been  ' 
made,  defendant  had  the  right  to  rescind  the 
contract,  as  he  offered  to  do.  And  it  Is 
equally  clear  that  be  had  the  right  to  enforce 
specific  performance  ot  the*  contract,  and 
that  in  enforcing  It  a  court  of  equity,  finding 
Itself  unable  to  enforce  tbe  conveyance  of  all 
the  land  appellants  agreed  to  convey,  wlU 
enforce  It  so  far  as  possible,  and  compel  the 
conveyance  of  what  land  there  is  in  the 
tract  on  payment  therefor  at  the'  rate  agreed 
upon  between  the  parties,  which,  as  the 
court  found  on  the  testimony  of  defendant 
was  ¥50  per  acre.  This  matter  of  choice 
between  an  entire  rescission  and  an  enforce- 
ment 80  far  as  it  can  be  enforced,  is  to 
the  defendant  alone.  The  plaintiffs  will  not 
be  permitted  any  choice  in  the  premises, 
and  must  submit  to  an  enforcement  of  the 
contract  at  the  agreed  rate  per  acre.  Gouae 
T.  Boyles  (N.  J.)  8S  Am.  Dec.  514;  Paine  v. 
Upton,  87  N.  Y.  327,  41  Am.  Hep.  371.  This  ' 
IS  not  a  "reformation"  of  the  contract  but 
an  enforcement  ctf  specific  performance  of 
It  according  to  the  true  intention  of  the  par- 
ties to  it 

4.  There  was  no  conflict  In  tbe  evidence 
tending  to  show  tliat  the  actual  quantity  of 
the  land  was  not  In  excess  of  23^  acres,  and 
the  .finding  to  that  effect  was  therefore  cor- 
rect, and  finds  ample  support  In  the  evi- 
dence. 

5.  Notwlthstandhig,  we  think  this  case 
was,  as  to  the  main  features  of  It  tried  and 
decided  upon  correct  prlndplea  of  law  and 
equity,  yet  It  appears  that  tbe  order  ap- 
pealed from  must  be  reversed,  and  the  case 
sent  back  for  a  new  trial,  tor  the  following 
reasons:  There  Is  no  claim  In  the  cross 
complaint  or  elsewhere  In  tbe  pleadings  that 
defendant  Is  entitled  to  any  credit  Pay- 
ment on  the  land  or  otherwise,  on  account 
of  any  payment  of  taxes.  The  defendant 
however,  testified  at  the  trial  that  be  bad 
paid  altogethtf  ¥91  as  taxes  on  the  land;  and 
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yet  the  court;  In  its  flcdlngs  and  decree, 
give  him  credit  for  ¥140  paid  as  tatea,  and 
deduct  tills  amount  from  the  balance  that 
defendant  1b  directed  to  pajr  so  as  to  entitle 
him  to  a  deed.  Certainly,  In  the  present 
condition  of  the  pleadings  and  evidence,  this 
was  error  for  which  a  new  trial  should  be 
had.  It  is  also  contended  by  appellants 
that  defendant  is  given  credit  in  the  And- 
Ings  and  decree  for  a  fourth  year's  Interest, 
when  the  evidence  shows  that  only  three 
years'  interest  was  paid  by  him.  We  need 
not  decide  that  matter  here,  for.  If  any  error 
of  the  character  claimed  was  made,  It  will 
probably  be  corrected  upon  a  new  trial. 

There  Is  nothing  In  the  case  of  Commis- 
sioners V.  Younger,  20  Cat  172,  87  Am.  Dec. 
104,  out  of  harmony  with  the  principles  upon 
which  the  present  case  was  tried  and  de- 
termined in  the  court  below;  for,  as  will  be 
seen  by  an  examination  of  that  case,  the 
contract  there  sought  to  be  rescinded  had 
been  fully  executed,  a  deed  of  the  premises 
liaving  passed  from  the  vendor  to  the  vendee, 
while  here  the  contract  sought  to  be  en- 
forced was  of  an  executory  character.  There 
are  other  broad  distinctions  between  the 
two  cases,  not  necessaiy  to  be  here  enumeiv 
ated.  It  is  deemed  sufficient  here  to  say 
that  the  decision  herein  Is  in  no  way  In  con- 
flict with  the  principles  declared  In  Com- 
missioners V.  Younger. 

We  discover  no  other  errors,  but,  on  ac- 
count of  the  error  pointed  out,  we  advise  that 
the  order  be  reversed. 

We  concur:   SMITH,  C;  COOPER,  a 

PGR  CURIAM.  For  the  reasons  glvoi  In 
the  foregoing  opinion,  the  ord«r  la  reversed 


<136  Cal.  488) 

8ANGUINETTI  v.  POCK.   (Sac.  87?.) 

(Supreme  Court  of  California.    June  2.  1902. 

DRAINS  — OBSTRUCTIONS  — WATBR  COTTRSBS- 
NECESSARY  ELEMENTS— SORFACB  DRAIN- 
AGE—FLOOD  WATBR8-RIQUTB  OF  ADJOIN- 
ING PROPRIETORS. 

1.  Whether  or  not  a  d^ression  in  land  con- 
stitutes a  wnter  coutw  Js  to  be  determlnod 
as  a  matter  of  law  from  the  evidence, 

2.  A  depression  in  land  having  a  depth  of 
from  6  inches  to  2^  feet,  with  banks  uoplng 
so  gently  as  to  lose  tbemselves  in  the  sur- 
rounding land,  and  carrying  water  only  where 
there  was  excessive  rainfall  or  an  overflow 
from  a  neighboring  stream,  being  cultivated 
the  remuiuJer  of  the  time,  Is  not  a  watfi 
course,  there  being  no  stream  usually  flowing 
in  a  definite  channel  having  a  bed  and  bnnka 
and  carrying  more  than  surface  drainage. 

3.  The  proprietor  of  land  towards  which  ad- 
joining land  slopes,  and  on  which  the  natural 
surfai'o  drainage  of  such  land  discharK^'s  it- 
self, has  no  riftht  to  build  a  levee  so  as  to  pre- 
vent Buoh  natural  drainage  from  flowing 
acrosH  liis  land,  tliough  the  channel  by  which 
it  flows  is  not  a  water  coui'se. 

4.  IMaintilf's  land  lay  between  defendant's 
land  and  a  water  course  which  occasionally 
overflowed  onto  plaintiff's  land,  t  he  overflow 
ruiiniDg  from  thence  onto  defendant's  land, 
which  was  lower.   Held,  that  plaintiff  had  no 


easement  to  have  the  flood  water  flow  over 
defendant's  land,  but  that  defendant  was  en- 
titled to  maintain  a  levee  to  prevent  such  over- 
flow, though  it  resulted  in  causing  the  flood 
M-Hter  to  accumulate  on  plaintiffs  land. 

5.  Plaintiff  would  not  he  entitled  to  recover 
if  the  ditch  constructed  by  defendant  was 
sufficient  to  carry  all  the  water  the  natural 
depressiou  would  carry. 

6.  Plaintiff  woold  not  be  entitled  to  have  de- 
fendant's obstruction  abated  if  the  capacity  of 
the  ditch  was  equal  to  that  of  tlie  nataral  de- 
pression. 

Oommisaloners*  decision.  Department  2. 
Appeal  from  superior  court.  San  Joaquin 
county;  Edward  I.  Jones,  Judge. 

Action  by  Angelo  SanguInetU  against  Wal- 
ter R.  Pock.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Beversed. 

R.  W.  Dodge,  A.  H.  Carpenter,  and  Car- 
penter &  Flack,  for  appellant.  Nlcol,  Orr  A 
Nutter,  for  respondent. 

CHIPMAN,  a  Action  to  have  a  certain 
levee  constructed  by  defendant  declared  to  be 
a  nuisance  and  for  damages.  A  jury  was 
called  to  determine  certain  special  issues,  and 
the  court  also  made  flndlngs  of  fact.  The 
following  diagram  will  illustrate  the  facts: 


DBreNDAKT'B  EXHIBIT 


Summarized  from  tbe  findings.  It  appears 
that  plaintiff  and  defendant  own  adjoining 
lands,  as  shown  by  the  diagram.  A  natural 
water  way  passes  through  these  lands.  Its 
course  Is  from  east  to  west,  and  it  extends 
eastward  some  distance  east  of  the  Mariposa 
road,  and  westward  through  defendant's  land, 
and  "in  Its  natural  condition  was  BUffldent  to 
conduct  and  carry  away  the  waters  which 
naturally  accumulated  thereon,"  and  "the 
waters  which  acctmiulatcd  in  said  water  way 
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were,  by  means  thereof,  coDducted  and  car- 
ried away  from  plaintllTa  lands,  and  socli 
watera  were  thereby  prevented  from  accumu* 
latlng  on  or  flooding  tbe  lands  of  plaintiff." 
In  December,  1806.  defendant  conBtructed  a 
dam  and  levee  acrcss  tbe  bed  of  said  water 
way  at  the  point  where  It  enters  defendant's 
lands,  by  means  of  wblch  the  water  was 
obstructed  in  Its  flow,  was  diverted  from  Its 
channel  where  It  was  accustomed  to  run,  and 
was  made  to 'back  upon  and  overflow  plaln- 
tllTs  lands,  to  the  Injury  of  bis  crops,  during 
the  year  1897,  In  the  sum  of  $40.  Defendant 
continues  to  maintain  his  said  levee,  and 
threatens  so  to  do,  and  will  thus  deprive 
plalntlfT  of  the  enjoyment  of  his  said  land. 
The  land  of  plaintiff  and  defoidant  1b  not 
situate  on  a  plane  substantially  level  and  un- 
broken by  water  ways,  but  tbe  land  of  plain- 
tiff Is  higher  than  the  land  of  defendant,  "and 
through  said  land  passes  said  water  way  by 
which  the  waters  naturally  accumulating  on 
plaintiff's  lands  have  been  conducted  and  car- 
ried away."  Mormon  slough  Is  a  river,  and 
Is  a  branch  of  the  Calaveras  river,  and  flows 
nearly  parall^wlth  said  water  way  from  east 
to  west  and  about  one  mile  distant  on  the 
north.  "In  seasons  of  high  water  the  water 
flowing  In  Mormon  slough  overflows  the 
banks  thereof,  and  by  means  of  the  said 
water  way  reaches  the  lands  of  tbe  plaintiff, 
from>vbence  such  waters  pass  by  means  of  the 
said  water  way  through  defendant's  lands." 
Plaintiff's  crop  was  Injured  "In  part  by  water 
coming  from  said  Mormon  slough  at  a  time 
of  freshet."  but  "said  flow  was  not  unusual 
or  extraordinary  for  the  season  of  the  year 
when  and  where  tbe  same  occurred."  In  the 
year  181W  defendant  constructed  along  the 
eastcxn  boundary  of  his  land  a  levee  and  canal 
or  ditch  which  at  the  south  end  connected  with 
another  ditch  on  the  lands  of  S.  Hewlett,  but 
said  ditch  'is  not  sufficient  to  carry  the  wa- 
ters which  naturally  fall,  flow,  or  accumulate 
on  the  lands  of  plaintiff."  As  conclusions  of 
law  tbe  court  found  that  the  levee  of  defend- 
ant Is  a  nuisance,  and  plaintiff  Is  entitled  to 
liave  It  abated,  and  the  restorattou  of  the 
water  way  to  its  formw  condition,  and  that 
defendant  be  restrained  from  further  con- 
structing or  maintaining  said  levee;  also  to 
recover  $40  damages.  Judgment  was  accord- 
ingly entered.  The  appeal  Is  by  defendant 
from  the  Judgment  and  tbe  order  denying  his 
motl:iD  for  a  new  trial. 

Defendant  contends  that  there  Is  no  water 
course  as  found,  but  that  tbe  so-called  water 
way  Is  but  an  ordinary  depression  in  tbe  sur- 
face of  the  generally  level  plane  constituting 
defendant's  and  plaintiff's  and  tbe  surround- 
ing lands,  and  that  tbe  findings  on  this  point 
are  not  supported  by  the  evidence;  that  the 
levee  complained  of  was  constructed  to  keep 
the  flood  waters  of  Mormon  slough  from 
Invading  bis  land,  which  he  had  a  right  to 
do;  and  that  the  canal  or  ditch  dug  by  him 
along  the  levee  was  of  ample  capacity  to 
"Hrry  off  the  waters  that  naturally  fall  and 


accumulate  on  the  lands  of  plaintiff.  There 
are  two  principal  questions  presented  to 
which  counsel  have  chiefly  devoted  their  at- 
tention: First.  Is  thefdraln  way  mentioned 
In  the  ftudlnga  shown  by  the  evidence  to  be 
a  water  course,  as  defined  by  the  courts, 
which  defendant  bad  no  right  to  obstruct 
to  protect  bis  lands  either  against  tbe  ordi- 
nary rainfall  flowing  down  this  stream  or 
the  flood  waters  of  Mormon  slough?  Sec- 
ond. If  no  water  course  existed,  bad  defend- 
ant tbe  right  to  obstruct  what  he  concedes 
was  a  depression  In  tbe  land  through  which 
the  rainfall  accumulating  on  plalntlfTs  land 
was  accustomed  to  flow  over  defendant's 
land?  Briefly,  had  defendant  the  right  to 
levee  against  tbe  ordinary  rainfall  and  also 
against  the  flood  waters  of  Mormon  slough? 

1.  It  Is  settled  law  In  this  state  that  plain- 
tiff, as  the  owner  of  tbe  upper  land,  has  an 
easement  over  the  lower  adjacent  land  of 
defendant  to  discharge  surface  water  as  It 
Is  accustomed  naturally  to  flow,  and  defend- 
ant had  no  right  to  Interrupt  such  natural 
flow  to  plaintiff's  Injury.  Ogburn  v.  Connor, 
46  Cal.  347,  13  Am.  Rep.  213;  Gray  v.  Mc- 
WUlIams,  SS  Cal.  157,  32  Pac.  976,  21  L.  R. 
A.  5U3,  35  Am.  St.  Rep.  163;  Los  Angeles 
Cemetery  Ass'n  v.  City  of  Los  Angeles,  103 
Cal.  466,  37  Pac.  375;  Gushing  v.  Ptres,  124 
Cal.  663,  57  Pac.  572;  Larrabee  v.  Town  of 
Cloverdale,  131  Cal.  96,  63  Pac.  143.  The  evi- 
dence was  without  substantial  conflict  that 
the  depression  or  so-called  water  course  run- 
ning through  defendant's  and  plaintiff's  lands 
was  a  natural  drain  way  for  tbe  water  ac- 
cumulating from  rainfall  on  plalntltTs  lands, 
and  that  by  constructing  his  levee  across  this 
swale  or  drain  way  the  effect  was  to  stop  tbe 
flow  of  such  water,  and  to  cause  It  to  back 
over  plaintiff's  land,  to  his  Injury.  Defend- 
ant constructed  a  canal  or  dUcb  along  this 
levee  Its  entire  length  on  bis  own  land,: 
which,  but  for  Its  defects,  would  probably 
be  ample  to,  carry  away  the  water  ordinarily 
falling  from  the  clouds  and  accumulating  on 
plaintiff's  laud,  and,  if  of  sufBclent  capacity 
to  carry  this  water.  It  Is  not  claimed,  that 
the  levee  would  Injure  plaintiff  by  reason 
of  Its  being  an  obstruction  to  the  passage  of 
water  ordinarily  and  usually  accumulating 
on  plaintiff's  land.  The  evidence  Is  conflict- 
ing on  the  point;  but  we  think  It  aufflclent 
to  support  the  finding  that  defendant's  said 
ditch  had  not  capacity  to  carry  the  said  wa- 
ters at  the  time  of  the  injury.  Engineer 
Atberton,  a  witness  for  plaintiff,  testified 
that  Its  bottom  was  not  brought  down  to  an 
even  and  regular  grade;  that  not  far  south 
of  tbe  point  where  the  levee  crosses  the 
drain  way  the  bottom  of  the  ditch  is  a  foot 
higher  than  the  bottom  of  the  drain  way,  and 
at  the  southeast  comer  of  defendant's  land, 
where  the  ditch  turns  west,  thence  connect- 
ing at  a  point  on  defendant's  west  line  with 
Hewlett's  ditch,  the  bottom  Is  14  inches  high- 
er than  the  bottom  of  tbe  drain  way,  and 
the  grade  of  the  ditch  to  towards  the  south. 
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The  capacity  of  this  ditch  ohviouslr  would 
be  meaBured  by  its  capacity  at  these  points 
where  Its  bottom  Is  highest,  or  where  the 
least  water  would  pass  In  a  given  period  of 
time.  If  there  were  no  other  question  In  the 
case,  we  shoald  have  no  difficulty  In  hold- 
ing that  the  evidence  justified  the  findings 
that  the  levee  is  an  unwairanted  obstruction, 
and  wUl  fio  continue  to  be  until  the  ditch 
referred  to  Is  made  of  sufildent  capacity  to 
carry  the  water  accumulating  from  rainfall 
on  plalntifTa  land,  and  which  Is  accustomed 
to  flow  down  this  drain  way. 

2.  I  do  not  think  the  evidence  warrants 
the  finding  that  the  depression  or  swale  re- 
ferred to  Is  a  water  conrira  in  contemplation 
of  law.  several  witnesses  testified  that  it 
is  a  water  course,  and  the  court  and  Jury  so 
found.  But  whether  It  is  a  water  course  in 
legal  contemplation  must  be  determined  as 
matter  of  law  from  the  evidence  In  the  case. 
The  testimony  of  Engineer  Atherton  Is  that 
he  examined  It  carefully,  and  was  able  to 
trace  and  meando:  it  for  a  distance  of  two 
and  a  half  miles  east  of  plataitlfF's  lands  and 
through  defendant's  lands;  that  it  varies  In 
width  from  75  to  100  feet,  averaging  80  feet 
and  has  a  depth  varying  from  6  inches  to 
2%  feet  Its  general  course  Is  about  paral- 
lel with  Mormon  slough.  Its  banks,  if  they 
can  be  so  called,  we  learn  from  other  wit- 
nesses, slope  gently,  as  Is  obvious  from  tbe 
width  and  depth,  and  lose  themselves  In 
tiie  surrounding  land;  and  when  water  la  not 
running  the  depression  Is  cultivated  to  grain, 
the  same  as  the  other. land  of  plalntlfF  and 
defendant  and  ft  portion  of  the  depression, 
on  plaintiff's  land,  Is  planted  to  vines. 
Where  it  begins  and  where  it  ends  does  not 
appear,  and  there  is  no  satisfactory  evidence 
to  show  that  It  has  any  direct  connection 
with  Mormon  slough.  The  country  around 
and  about  the  landa  of  itointlff  and  d^end- 
ant  is  lev^  and  all  the  land  tn  the  vicinity 
is  subject  to  overflow  occasionally  from  Mor- 
mon slough,  which  Is  a  branch  of  Calaveras 
river,  and  carries  a  large  body  of  water. 
When  Mormon  slough  overflows,  which  oc- 
curs occasionally  at  high-water  pniods  in 
the  winter  and  spring  months,  Ito  waters 
sprad  out  generally  over  tills  region  of  coun- 
try, and  Inundate  i^lntifrs  and  defendant's 
lands  In  common  with  the  lands  of  their 
neighbors,  and  this  drain  way  fills  up.  The 
wator  Uius  escaping  from  Mormon  slough 
runs  west  and  southwest  the  slope  of  the 
country  being  slightly  In  that  direction,  and. 
after  passing  over  the  lands  referred  to,  goes 
on  westward,  and  finds  Its  way  to  the  San 
Joaquin  river  or  Mormon  slough  further  to 
the  westward.  At  such  times  this  drain  way 
in  common  with  the  other  land  is  completely 
submerged.  One  of  these  overflows  occurred 
in  1807.  at  which  time  plaintiff's  land  was 
damaged  as  found  by  the  jury,  and  it  was 
found  also  that  the  damage  In  part  occurred 
from  the  water  of  the  Mormon  slough,  which 
It  Is  to  be  inferred,  but  was  not  shown  by 


any  evidence,  was  commingled  with  the  wa- 
ter that  had  accumulated  on  plalntifiTs  land 
from  rainfall.  A  water  course  is  defined  to 
be  "ft  running  stream  of  water;  a  natural 
stream.  Including  rivers,  creeks,  runs,  and 
rivulets."  Black,  Law  Diet,  tit  "Water 
Course."  Further  defining  the  term,  this 
court  aald:  **Xher9  must  be  a  stream  usu- 
ally flowing  In  a  particular  .dlractlon,  though 
it  need  not  flow  continually.  It  may  eome- 
times  be  dry.  It  must  flow  in  a  definite 
channel,  having  a  bed  or  banks,  and  usuaUy. 
discharge  itself  Into  some  othw  stream  or 
body  of  water.  It  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire 
face  of  the  tract  of  land,  occasioned  by  un- 
usual f  resliets  or  otiier  extraordinary  causes. 
It  does  not  include  the  water  flowing  in  the 
hollows  or  ravines  In  land,  which  is  mere  sur- 
face water  from  rain  or  melting  snow  (1. 
e.,  mow  lying  and  meUlng  on  the  land),  and 
Is  discharged  through  them  from  ft  higher  to 
a  lower  lev^  but  which  at  other  times  arfr 
destitute  of  water.  Such  hollows  or  ravines 
are  not  in  legal  contemplation,  water  cours- 
es." Los  Angeles  Cemetery  Ass'n  v.  City  of 
Los  Angeles,  supra;  citing  text-books  and 
cases.  The  evidence  does  not  brluf  the  de- 
pressitm  or  swale  in  question  within  UiIs  defi- 
nition. This  so-called  vatfflr  course  is  noth- 
ing more  than  a  local  drain  way  to  a  limited 
amount  of  land,  which  has  neither  a  deflnlte 
beginning  nor  ending,  and  is  like  hmdreds 
of  slHdlar  swales  found  In  land  whose  sur^ 
face  majr  be  called  genoally  level.  While 
such  drain  ways  may  not  be  closed  by  the 
owner  of  the  sorrient  tenement  to  the  det- 
riment of  the  dominant  tenement  tt  is  not 
because  th^  are  water  courses,  bat  it  Is 
on  the  principle  steted  In  Ogbum  Connor, 
supra,  and  Los  Angeles  Cemetery  Ass'n  v. 
City  of  Los  Angles,  supra,  and  other  cases. 

We  are  thus  Ivonght  to  the  queBtl<m  wheth- 
er  defendant  bad  a  right  to  protect  his  land 
against  the  flood  waters  ot  Mormon  atough. 
The  evidence  la  tiiat  be  built  his  levee  tat 
this  purpose  and  through  no  bitentlon  of  In- 
juring plalntlfl.  Sfbrmon  slough  has  charac- 
terlBtlcs  similar  to  those  oC  tiie  Sacramento 
river,  steted  In  McDanlel  v.  Gummlngs,  83 
Ual.  SiS,  23  Pac.  79S,  8  L.  R.  A.  S76»  cited 
In  De  Baker  t.  Hallway  Co.,  lOG  Cel.  267,  80 
Pac.  610,  46  Am.  8t  Bep.  287.  The  altnatlon 
of  plaintiff's  and  doFendanf a  landa.  In  the 
present  case,  with  reference  to  Mormon 
Blougb,  is  much  the  same  as  was  the  ^tuatlon 
of  the  lands  of  the  parties,  in  the  case  cited, 
with  reference  to  the  Sacramento  river.  The 
^ect  of  the  overflow  of  Mormon  slougta  upon 
these  lands  Is,  in  Ite  essential  features,  the 
same  as  was  the  overflow  of  the  Sacramento 
river  on  the  lands  In  McDnnlel  v.  Oummlogs. 
In  tbat  case  the  defendant  bnllt  a  levee  to 
accomplish  tbe  same  object  as  defendant  had 
In  this  case,  and  with  like  result  namely,  it 
tended  to  hold  the  water  back  on  plalntifTs 
land  ]ong«r  than  it  would  have  reiunined  had 
the  levee  not  been  constructed.   Tbe  court 
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in  deciding  HcDanlel  t.  OummlngB,  adopted 
tbe  mle  In  Bex  t.  Commlsslona,  8  Bam.  & 
C.  350,  and  as  stated  in  Lamb  v.  Keclamatton 
Dist..  73  Cal.  125,  14  Pac.  (J25,  2  Am.  St.  Rep. 
7 to,  with  respect  to  the  waters  of  the  sea, 
namely,  "that  they  are  a  common  enemy, 
against  which  every  man  has  a  right  to  de- 
fend himself,  regardless  of  the  fact  that  the 
barriers  he  erects  for  the  protection  of  his 
land  may  cause  the  flood  to  rise  higher  and 
flow  with  greater  force  upon  his  neigbt>or." 
It  is  true,  in  McDaniel's  Case  the  court 
said  the  rule  was  applicable  "especially  In 
Tiew  of  the  policy  of  all  onr  state  legislation 
respecting  overflowed  lands,"  and  tt  is  also 
true  that  the  lands  In  question  here  were  not 
swamp  and  overflowed  lands.  Bnt  we  cannot 
see  that  the  principle  finds  Its  origin  in  or  is 
applicable  only  In  cases  where  title  has  come 
to  the  owner  In  a  certain  way.  The  principle 
Is  of  general  application.  It  was  shown  by 
the  court  that  there  was  no  necessary  con- 
flict between  the  views  expressed  in  the  case 
referred  to  and  the  decision  in  Ogbum  v.  Con- 
nor, since  that  decision  refers  only  to  surface 
waters  having  their  source  in  springs  or 
descending  from  the  clouds.  "It  does  not 
apply  to  flood  waters,  which  the  owner  of  the 
higher  land  can  restrain  by  the  same  means 
employed  by  his  neighbor;"  and  It  was  said; 
"What  is  true  of  the  owner  of  the  river  lank 
Is  troe  in  the  same  sense  of  each  successive 
owner  back  of  him.  It  is  the  Interest  of  aU 
to  combine  and  share  the  expense  of  placing 
a  levee  on  the  bank  by  which  all  will  be 
protected,  but  If  those  In  front  will  not  co- 
operate with  those  behind,  and  will  do  noth- 
ing for  themselves,  they  must  not  be  allowed 
to  stand  In  the  way  of  thoee  whose  neceBsltles 
compel  them  to  act." 

Our  conclusion  on  the  main  questions  at 
Issue  is  that  defendant  had  no  right  to  ob- 
struct the  drain  way  as  against  the  flow  of 
water  accumulating  on  plaintifTs  land  from 
rainfall  (melting  snow  need  not  be  mentioned, 
as  no  snow  of  consequence  ever  falls  In  that 
part  of  the  San  Joaquin  valley)  without  flrst 
providing  a  ditch  or  canal  of  sufllelent  ca- 
pacity to  carry  such  water  as  the  said  water 
way  was  accustomed  to  carry  to  relieve  plaln- 
tllTs  lands.  But  defendant  had  the  right  to 
protect  his  land  from  the  overflow  waters  of 
Mornir>n  slough  by  a  "levee.  As  a  new  trial 
must  be  granted,  a  question  may  arise  as  to 
defendant's  liability  upon  evidence  showing 
that  concurrently  with  the  overflow  of  Mor- 
mon slough  there  was  a  heavy  rainfall,  which 
latter  was  snflicient  to  tax  the  capacity  of 
said  water  way.  It  is  perhaps  enough  to  say 
that  plaintiff  can  recover  damage  only  by 
showing  that  when  the  Injury  occurred  there 
was  flowing  in  the  water  way  snflicient  water 
to  All  it  which  had  accumulated  on  his  land. 
Defendant  may  meet  such  evidence  by  show- 
ing that  his  ditch  at  that  time  had  capacity 
to  carry  all  the  water  the  drain  way  would 
carry.  To  prevent  any  restraining  order  iis 
to  the  mtore,  defendant  may  show  that  he  has 


since  (If  he  had  not  at  the  trial)  so  construct- 
ed his  ditch  as  to  carry  ail  water  to  the  full 
capacity  of  the  said  drain  way.  This  much 
may  safely  be  said  to  result  from  the  prin- 
ciples already  decided  by  tbis  court,  to  which 
reference  has  been  made.  The  other  ques- 
tions raised  by  the  appeal  do  not  call  for  dis- 
cussion In  view  of  what  has  already  been 
said. 

The  judgment  and  order  should  be  reversed, 
and  a  new  trial  mdered. 

We  coneur:   COOPER,  O.;  HATNE^  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
aire  reversed,'  and  a  new  trial  mrdared. 


(26  HodL  HU 
STATE  ex  rel.  MOSHNBB  v.  WBIQHT« 
Clerk  of  District  Court 

(Snprone  Court  of  Montana.   JoUa  9,  1902.) 

UAKDAUtrB-COUNTT  CLERK— ALIAS  ORDBR 
or  SALB. 

Mandamus  was  not  the  proper  remedy  to 
compel  the  clerk  of  the  district  court  to  issue 
an  alias  order  of  sale  of  property  under  a  fore- 
closure lien,  as  there  was  an  adequate  remedy 
at  law,  by  motion  in  the  case  in  the  court  in 
which  the  decree  of  eoredosure  was  rendered. 

Appeal  district  court,  Fergus  county; 
Dudley  Du  Bose,  Judge. 

Mandamus  by  the  state,  on  relation  of  SYank 
Moshner,  against  Edmund  Wright,  clerk  of  the 
district  court  of  Fergus  county.  From  a  judg- 
ment for  relator,  defendant  appeals.  Reven- 
ed. 

Wm.  M.  Blackford,  Stranahan  &  Stranalian, 
and  Clayberg  &  Gunn,  for  appellant 

MILBUBN,  J.  This  Is  an  appeal  from  an 
order  granting  a  writ  of  mandate.  A  decree 
of  foreclosure  of  liens,,  and  an  order  of  sale 
under  the  decree,  were,  respectively,  made 
and  issned  In  a  number  of  actions  which  had 
been  consolidated.  The  order  of  sale,  direct- 
ing several  pieces  of  property  to  be  sold,  was 
placed  In  the  hands  of  the  sheriff,  which  offi- 
cer sold  all  bnt  one  certain  piece  of  proper- 
ty. The  order  of  sale  was  returned  by  the 
sheriff  with  a  certificate  that  all  of  the  prop- 
erty was  sold,  excepting  one  piece,  upon  which 
there  was  a  certain  lien.  About  three  years 
later  the  relator  demanded  of  the  clerk  of  the 
district  court  that  an  alias  order  of  sale  be 
Issued  out  of  his  office,  directing  the  sheriff 
to  sell  the  certain  piece  of  property  to  satisfy 
the  Hen  upon  it.  The  clerk  refused,  and  the 
relator  prayed  for  a  writ  of  mandate  to  Issue 
out  of  the  district  court,  directed  to  the  clerk, 
ordering  him  to  Issue  the  alias  order  of  sale. 
The  clerk  demurred  to  the  petition  for  the 
writ.  The  demurrer  was  overruled,  and,  upon 
his  failure  to  answer,  the  district  court  grant- 
ed the  writ,  whereupon  the  clerk  apiJealed, 

The  specification  of  errors  relied  upon  are: 
First,  that  the  court  erred  In  overruling  the 
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defendant's  demurrer  to  the  petition  for  the 
writ;  and,  second,  that  the  court  erred  in 
granting  the  writ  of  mandata 

The  only  question  necessary  for  as  to  con- 
sider Is  one  of  practice,  to  wit.  Is  the  writ- 
of  mandate  the  proper  remedy?  There  has 
not  been  any  appearance  on  the  part  of  the 
respondent  In  this  court  The  question  before 
us  has  not  been  presented  In  this  forum  here- 
tofore, but  has  been  considered  and  decided  by 
other  courts.  We  have  carefully  considered 
the  brief  of  the  appellant,  and  the  authorities 
which  be  has  cited  in  support  of  his  conten* 
tlon;  and,  besides,  we  have  examined  the  de- 
cisions and  opinions  contra.  Had  the  respond- 
ent a  plain,  speedy,  and  adequate  remedy  at 
law,  without  resorting  to  a  proceeding  in  man- 
damus? We  .think  that  he  had.  He  could 
have  gone  Into  the  court  which  made  the  de- 
cree, and,  by  proper  motion,  prayed  for  an 
order  in  the  case  upon  the  clerb  of  the  court, 
directing  him  to  Issue  the  alias  order  of  sale, 
without  resorting  to  a  proceeding  in  man- 
damus, Fulton  V.  Hauna,  40  Cat  278.  The 
case  of  Garoutte  v.  Haley,  104  Cal.  497,  38 
Pac.  194,  is  one  in  which  the  court  concluded 
that  It  was  the  duty  of  the  clerk  to  issue  an 
execution  when  requested  by  the  plaintiff,  and 
granted  the  application  for  a  writ  of  man- 
damns.  In  this  case,  however,  the  question 
of  whether  or  not  mandamus  would  lie  was 
not  in  any  wise  raised  or  discussed;  it  seem- 
ing to  have  been  tacitly  admitted  by  coun- 
sel that  If  the  Judgment  were  still  In  force, 
mandamus  might  issue;  and  the  case  cannot 
be  considered  as  being  one  In  which  the  court 
Intended  to  overrule  its  former  holding  that 
mandamus  would  not  lie,  as  decided  In  Ful- 
ton v.  Hanna,  supra.  Being  of  the  opinion 
tliat,  as  above  stated,  there  was  a  plain, 
speedy,  and  adequate  remedy  by  motion  in  the 
case  In  the  proper  court,  mandamus  was  not 
the  proper  remedy.  Therefore  the  contention 
of  the  appellant  must 'be,  and  is,  sustained. 
Reversed  and  remanded. 

Reversed  and  remanded. 


BRANTLT,  G.  J.,  and  PIGOTT,  J.,  concur. 


(27  Mont  1) 

HARRINGTON  v.  BUTTE  &  B.  MIN.  CO. 
et  al. 

(Supreme  Court  of  Montana.    June  9,  1902.) 

APPEAL  —  NEW  TRIAL  —  OPINION  OF  TRIAL 
COURT— BILL  OF  EXCEPTIONS— ABSENCE  OF 
OPINION  —  ACTION  ON  BANK  CHECK  — BUR- 
DEN OF  PROOF- BONA  FIDE  HOLDER. 

1.  Where,  on  appeal  from  an  order  granting 
a  new  tiial,  the  opinion  of  the  trial  judge,  while 
found  lu  the  transcript,  is  not  embraced  in  any 
bill  of  exceptions,  it  is  no  part  of  the  record, 
and  cannot  be  considered. 

2.  Ill  an  action  on  a  hank  check,  where  the 
answer  claims  it  whs  obtained  Trom  the  payee 
liy  fraud,  of  which  plaintilf  had  notice,  the 
burden  is  on  defendunt  to  show  the  fraud, 
find  then  on  plaiutiS  to  show  himself  a  bona 
fide  ti older. 

'i.  Wheu  negotiable  paper  is  shown  to  have 
lieeu  obtained  from  the  maker  or  owner  by 


fraud,  a  subsequent  transferee  must,  before  he 
is  entitled  to  recover,  show  that  he  is  a  bona 
fide  Durchaser.i 

4.  W'here,  in  an  action  on  negotiable  paper, 
it  is  Rliowu  to  have  been  obtained  from  the 
maker  or  owner  by  fraud,  the  question  wheth- 
er the  plaintiff  has  shown  himself  a  bona  fide 
holder  for  value  is  for  the  ^ury. 

o.  Au  order  for  a  new  trial  neing  general  in 
terms,  it  must  be  assumed  on  appeal  tliat  the 
trial  court  was  of  opinion  that  the  evidence 
was  insuOloient  in  the  sense  that  it  preponder- 
ated against  the  conclusion  of  the  jury. 

6.  On  a  motion  for  a  new  trial  the  verdict 
should  be  set  aside  if  the  trial  judge  be  satis- 
fied it  is  not  warranted  hy  the  evidence. 

Appeal  from  district  court,  Silver  Bow 
county;  Theo.  Brantly,  Judge. 

Action  by  Phil.  J.  Harrington  against  the 
Butte  &  BostcHi  Mining  Company,  impleaded 
with  John  A.  Leggat  There  was  Judgment 
for  plaintiff,  and  from  an  order  granting  a 
new  trial  plaintiff  appeals.  Affirmed. 

J.  E.  Healy,  for  appellant.    O.  If.  Parr, 

for  respondents. 

SMITH,  Special  Judge.  This  action  is 
brought  to  recover  judgment  upon  a  bank 
check.  There  was  a  verdict  and  Judgment 
for  the  plaintiff.  A  motion  for  a  new  trial 
was  granted,  and  the  plaintiff  appeals  there- 
from. This  is  the  second  ai^peal  of  the  case. 
See  Harrington  v.  Mining  Co.,  19  Mont  411, 
48  Pac.  758. 

The  order  granting  a  new  trial  Is  graieral  In 
terms,  simply  sustaining  the  defendant's  mo- 
tion; and,  while  the  opinion  of  the  trial  judge 
Is  found  in  the  transcript,  it  Is  not  embraced 
In  any  blli  of  exceptions.  Is  not  part  of  the 
record,  and  cannot  be  considered.  Menard  v. 
Railway  Co.,  22  Mont  340,  56  Pac.  592.  One 
of  the  grounds  of  the  motion  was  the  insufil- 
clency  of  the  evidence  to  justify  the  verdict. 
The  first  contention  of  the  appellant  is  that 
the  specifications  of  particulars  In  which  the 
evidence  was  Insuftlcient  are  not  explicit 
enough  to  justify  the  trial  court  In  basing 
thereun  an  order  for  a  new  trial.  Adopting 
the  language  employed  by  this  court  in  Pat- 
ten V.  Hyde,  23  Mont.  23,  57  Pac.  407,  we 
think  the  specifications  are  sufilclent  to  point 
out  the  particulars  in  which  the  evidence  is 
alleged  to  be  lusufficieut  to  justify  the  verdict 
They  gave  the  plaintiff  notice  and  advised  the 
court  in  plain  language  of  the  matters  that 
would  be  urged  on  the  hearing  of  the  motion. 
This  brings  us  to  a  consideration  of  the  ques- 
tion whether  the  trial  court  erred  in  granting 
the  motion.  The  plaintiff  alleges  In  his  com- 
plaint the  giving  of  the  check  in  question  by 
the  defendant  to  Leggat;  that  Leggat  Indors- 
ed the  same  to  Wearth,  and  Wearth  Indorsed 
to  plaintiff,  for  value;  and  that  plaintiff  is  the 
present  owner  and  holder  thereof.  Defend- 
ant by  Its  answer,  sets  forth  that  Wearth 
obtained  said  check  from  Leggat  by  false, 
fraudulent,  and  deceitful  practices,  and  with- 
out consideration;  that  the  check  was  deliv- 
ered by  Wearth  to  plaintiff  without  conslder- 

1  Sm  BUIs  and  NotM,  vol.  7,  C«it  Vlg.  U  16>3.  ISSi. 
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allon,  for  the  purpose  of  cntttng  off  afty  de- 
fense thereto  by  tbe  defendant;  and  tbat 
plaintiff  had  knowledge  that  Wearth  had  ac- 
quired the  check  from  Leggat  fraudulently, 
and  without  consideration.  The  replication. 
In  substance,  denies  these  affirmative  allega- 
tions of  the  answer.  Upon  the  trial  tbe  plain- 
tiff at  once  assumed  the  burden  of  showing 
tbe  clrcnmatances  under  which  he  acquired 
tbe  check.  Tbe  defendant  then  offered  evi- 
dence In  support  of  the  allegations  of  Its  an- 
swer. In  rebuttal,  tbe  plaintiff  offered  addl- 
tlonnl  testimony  as  to  how  be  came  Into  pos- 
session of  the  check.  The  burden  was  upon 
the  defendant  to  prove  that  Wearth  obtained 
the  check  from  Leggat  through  fraud.  If  this 
were  shown,  the  burden  was  then  upon  the 
plaintiff  to  show  by  the  preponderance  of  ev- 
klence  tbat  be  was  a  bona  fide  bolder  for 
value.  It  must  be  regarded  as  tbe  settled  law 
of  this  state  tbat  when  negotiable  paper  Is 
shown  to  bare  been  obtained  trom  the  maker 
or  (as  is  alleged  In  this  case)  from  the  payee 
by  fraud,  a  subsequent  transferee  must  be- 
fore be  Is  entitled  to  recover,  show  tbat  he  Is 
a  bona  fide  purchaser.  Tbamling  v.  Duffey, 
14  Mont.  567,  37  Pac.  363,  43  Am.  St.  Rep. 
ffiiS;  Rosslter  v.  Loeber,  18  Mont.  372,  45 
Pac.  5G0.  Whether  or  not  the  plaintiff  satis- 
fied this  rule  was  a  question.  In  the  first 
Instance,  fot  the  jury,  under  the  lustructlonB 
of  tbe  court  Tbe  jury  determined  that  he 
had,  and  it  then  became  the  duty  of  the 
court  upon  defendant's  motion  for  a  new  tri- 
al, to  say  whether  the  evidence,  in  weight 
justified  the  verdict.  Tbe  order  for  a  new  tri- 
al being  general  in  terms,  we  must  assume 
that  the  court  was  of  opinion  that  the  evi- 
dence was  insufficient  In  the  sense  that  It 
preponderated  against  the  conclusion  of  the 
Jury.  We  have  carefully  read  the  testimony. 
It  la  coufllctlng,  and  would  Justify  a  verdict 
for  either  party.  It  was  the  duty  of  tbe  trial 
Judge,  if  satisfied  that  tbe  verdict  was  not 
warranted  by  the  evidence,  to  set  it  aside  up- 
on proper  motion.  Patten  v.  Hyde,  supra. 

Tbe  ordw  grantlns  s  new  trial  is  affirmed. 
Affirmed. 

PIGOTT  and  HILBUBK,  JJ.,  concur. 

The  Chief  Justice,  having,  when  a  district 
Judge,  tried  the  cause  In  tbe  court  below, 
does  not  participate  In  tbe  foregoing  opinion. 
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8TATIS  ex  reL  ANACONDA  COPPER  HIN. 
CO.  T,  DISTRICT  COURT  OF  SEC- 
OND  JUDICIAL  DISTRICT  et  al. 

<8apreme  Conrt  of  Montana.   June  2.  1902.) 

Motions  for  rehearing.  Denied. 

For  former  opinions,  see  68  Pac.  670,  1134. 

BBANTLY,  O.  J.  Couuse)  for  defendants 
bSTe  submitted  motions  for  a  rehearing  of 
flieae  csoaeB,  with  elaborate  briefs  In  support 
cC  tbem.  Tluiy  contend  tbat  tbe  court  rested 


its  decision  of  tbe  question  Involved  upon  a 
view  of  tbe  statute  which  was  not  discussed 
either  In  tbe  oral  argument  or  briefs  submitted 
at  the  hearing.  They  say  that  It  did  not  oc- 
cur to  them  that  any  special  significance  was 
to  be  given  to  the  phrase  "any  such  lode  or 
mining  claim,"  and  that  they  did  not  deem 
it  necessary,  In  their  argument  and  briefs,  to 
discuss  it  While  it  la  true  that  the  briefs  up- 
on which  the  argument  was  made  at  the  hear- 
ing contained  no  direct  reference  to  the  mean- 
ing of  tbls  expression,  yet  owing  to  tbe  im- 
portance of  the  question  involved,  and  follow-' 
ing  suggestions  made  by  questions  put  by  the 
different  members  of  the  court  during  the 
course  of  the  argument  counsel  on  both  sides 
asked  and  obtained  leave  to  file  supplemental 
briefs  devoted  to  a  discussion  of  the  proper 
construction  to  be  given  to  the  statute,  and 
the  extent  of  the  powers  conferred  by  It  lo 
these  briefs  both  sides  dwelt  at  some  length 
uiion  the  meaning  of  the  phrase  "any  such 
lode  or  mining  claim,"  and  Its  significance,  In 
view  of  the  matters  which  are  required  to  be 
set  forth  In  tbe  petition  for  an  Inspection  or^ 
der.  We  have  re-examined  carefully  all  these 
briefs,  together  with  the  briefs  submitted  on 
these  motlona  These  latter  contain  no  sug- 
gestion which  was  not  given  full  considera- 
tion In  tbe  preparation  of  tbe  original  opin- 
ion. We  are  of  the  opinion,  after  such  re> 
examination  of  the  question  Involved,  that  a 
rehearing  would  not  result  In  a  different  con- 
clusion. Tbe  motions  are  therefore  denied. 
Denied. 

PIGOTT  and  MILBURN,  JJ.,  eoncnr. 


(96  Mont  6S8) 

BORDEAUX  T.  BORDEAUX 

(Supreme  Court  of  Montana.   Jane  2,  1902.) 

DIVORCE— TEMPORARY  ALIMONY— SUIT  MOHBY 
-POWER  TO  GRANT— JURISDICTION  OF 
SUPREME  COURT. 

Const  art.  8,  S  11,  gives  the  district  court 
original  JurlBdlction  of  divorce  suits.  OIt. 
Code,  {  lUl,  provides  that  while  such  suit  Is 
pending  the  dliitrict  court  or  Judge  thereof  mar 
require  tbe  husband  to  pay  alimony  or  smt 
money.  Code  Civ.  Proc.  I  1895,  provides  that 
an  action  shall  be  deemed  to  be  pending  till  Its 
final  determination  on  appeal.  Section  1730 
provides  tbat  a  perfected  appeal  stays  all  fur- 
ther proceeding  on  tbe  judgment  appealed  from, 
but  tiie  trial  court  may  [iroceed  on  oth«r  mat- 
ters embraced  In  the  action  and  not  affected  by 
the  appeal.   Const  art.  8,  §S  2,  3,  give  the  su- 

{ireme  court  appellate  jurlBdiction  in  cases  in 
aw  and  equity,  with  power  to  hear  and  deter, 
mine  such  original  and  remedial  writs  as  may 
be  necessary  or  proper.  Held,  that  the  supreme 
court  bas  no  inwer  under  the  constitntion,  nor 
any  Inherent  power,  to  allow  temporary  ali- 
mony or  suit  money  afto:  an  appeal  in  a  di- 
vorce case,  the  suit  being  still  pending  In  the 
district  court  as  an  appeal  in  equity  does  not 
operate  to  bring  ttie  entire  case  before  tbe 
court  but  only  authorises  a  ti-ial  of  question 
of  law,  and  au  afUnnauce,  modification,  or 
reversal  of  the  Judgment  or  remand  for  fur> 
ther  proceeding,  aa  authorised  bjr  Cod*  OiT. 
l>n>c.  I  21. 
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Appeal  from  district  court,  Silver  Bow 
'  conn^;  Wm.  Clancy,  Judge. 

Divorce  suit  by  John  R.  Bordeaux  against 
Ella  F.  Bordeaux.  A  decree  was  rendered, 
for  plaintiff,  and  a  new  trial  denied,  and  de- 
fendant appealed.  Original  application  by 
defendant  for  an  allowance  of  temporary  ali- 
mony and  suit  money.  Application  denied. 

McHatton  &  Cotter,  for  appellant.  Staple- 
ton  &  Stapleton  and  B.  S.  Thresher,  for  re- 
spondent. 

PIGOTT,  J.  Judgment  of  divorce  was  en< 
tered  in  favor  of  the  plaintiff  for  an  offense 
committed  by  the  defendant  From  the  Judg- 
ment and  an  order  refusing  her  motion  for  a 
new  trial  the  defendant  has  appealed.  She 
now  applies  to  this  court  for  an  order  requir- 
ing tSie  respondent  to  pay  to  her  the  sum  of 
¥5,000  as  a  reasonable  fee  for  the  services 
of  her  counsel  rendered  and  to  be  rendered 
on  the  appeals,  and  to  pay  also  the  costs  of 
the  transcript,  of  her  appearance  fee  In  this 
court,  and  of  printing  her  brief  for  this 
court;  and  also  requiring  the  respondent  to 
pay  for  her  support  and  maintenance  pending 
the  appeals  a  sum  In  excess  of  the  amount 
allowed  the  district  court  The  power  of 
this  court  to  grant  the  order  prayed  for  is 
challenged  by  the  respondent  By  virtue  of 
section  11  of  article  8  of  the  institution  of 
Montana,  district  courts  have  original  Juris- 
diction of  actioce  for  divorce.  While  snch 
an  action  is  pending,  the  district  court  or  Its 
Judge  may,  as  Is  provided  in  section  101  of 
the  Civil  Code,  In  Its  or  his  discretion  require 
the  husband  to  pay  alimony  and  suit  money; 
and  the  "action  Is  de^ed  to  be  pending 
from  the  time  of  Its  commencement  until  its 
final  determination  upon  appeal,  or  until  the 
time  for  appeal  has  passed,  unless  the  Judg- 
ment Is  sooner  satisfied."  Section  1895,  Code 
Civ.  Froc.  Whether  the  district  court  or 
Judge  has  power,  pending  appeal, 'to  require 
the  husband  to  pay  to  the  wife  money  neces- 
sary to  prosecute  or  defend  against  an  ap- 
peal ia  a  divorce  case  is  a  question  reserved 
as  unnecessary  to  be  decided.  As  to  the  con- 
clusion on  this  point  reached  in  BclUy  v.  Rell- 
ly,  00  CaL  G2S,  we  express  no  opinion.  Suf- 
fice it  to  say  that  this  appUcatlon  seelis  to 
invoke  the  exercise  of  original  Jurisdiction, 
and  that  the  constitution  has  not,  either  ex- 
pressly or  by  implication,  conferred  upon  the 
supreme  court  original  Jurisdiction  In  actions 
for  divorce.  The  source  of  our  Jurisdiction  Is 
found  in  sections  2  and  3  of  article  8  of  that 
instrument,  and  In  neither  Is  there  authority 
for  the  relief  sought  by  the  applicant  To 
the  complete  exercise  of  appellate  Jurisdiction 
this  court  Is  empowered  to  issue  and  to  hear 
and  determine  such  "original  and  remedial 
writs  as  may  be  necessary  or  proper."  Com- 
plete exerdse  of  appellate  Jurisdiction  In  the 
case  at  bar  does  not  demand  such  a  writ,  nw 
In  any  wise  depend  upon  Its  issuance;  nor 
does  the  appellant  ask  for  it   We  remark, 


also,  that  section  1730  of  the  Code  of  Civa 
Procedure,  providing  that  whenever  an  ap- 
peal is  perfected  "it  stays  all  further  pro- 
ceedings In  the  court  below  upon  the  Judg- 
ment or  order  appealed  from,  or  upon  tiie 
matters  embraced  therein,  •  •  «  but  the 
court  below  may  proceed  upon  any  other 
matter  embraced  in  the  action  and  not  af- 
fected by  the  order  appealed  from,"  does  not 
grant  to  this  court  the  power  which  the  ap- 
pellant asks  to  be  exercised. 

Nor  is  the .  order  prayed  for  one  failing 
within  the  general  and  inherent  powers  of 
this  court.  Many  decisions  are  produced 
which  are  asserted  by  counsel  to  uphold  the 
position  of  the  appellant  Some  of  the  coses 
are  direcUy  in  point,  and  fully  support  the 
contention.  Of  these,  Lake  v.  Lake,  16  Nev. 
363,  and  Id.,  17  Nev.  280^  80  Fac.  878,  Is  the 
Btrongest  Other  cases,  owing  to  the  dlCter- 
ence  between  the  law  of  and  the  practice  pre- 
vailing in  the  states  whu«  ttac^  were  decided 
and  the  law  and  [oracUce  in  this  state,  are  of 
no  value.  Neither  the  courts  which  adminis- 
tered Justice  according  to  the  course  and 
practice  of  the  common  law  nor  courts  of 
chancery  were  clothed  with  Jurisdiction  of 
divorce  causes.  In  the  ecclesiastical  courts, 
and  in  them  only,  resided  the  power  to  de- 
clare Judicial  dissolution  of  the  bonds  of  mat- 
rlmouy.  In  the  abB«ice  of  tribunals  of  the 
kind  last  mentioned,  the  states  of  the  Union 
have,  with  few  exceptions,  lodged  with  ttuir 
courts  of  equity  Jurisdictimi  over  such  caus- 
es. In  Montana  an  action  of  divorce  ia  a  suit 
in  equity.  According  to  the  equity  practice, 
an  appeal  removed  the  whole  case— all  ques- 
tions of  law  and  of  fact— to  the  higher  court 
where  It  was  tried  anew  npcm  tlie  depoaitiottB 
presented  to  the  chancellor  a  quo,  or  upon 
such  depositions  and  further  evidence  re- 
duced to  writing,  and  a  decree  altered  upon 
the  merits.  During  the  pendency  of  the  ap- 
peal the  suit  so  b»nsferred  was  in  the  high- 
er court  and  hmce  it  might  lu  general,  make 
such  orders  as  the  court  or  chancellor  of 
first  Instance  could  have  made.  Such,  aa  we 
understand,  is  the  procedure  still  in  vogue 
in  certain  of  the  stetes.  In  Montana,  how- 
ever, the  contrary  practice  prevails.  The  ac- 
tion—the entire  case— is  not  tranaf erred  by 
appeal.  Questions  of  law  only  are  presented 
on  appeal,  even  where  the  relief  sought  Is 
equitable  In  dmracter.  The  action  Itaelf  ia 
BtiU  pending  In  the  lower  court  On  an  ap- 
peal only  questions  of  law  are  tried.  Nei- 
ther the  weight  of  the  evidence  nor  the  cred- 
ibility of  the  witnesses  is  re-examined,  nor 
is  evidence  adduced.  Except  In  so  far  as 
affected  by  the  appeal,  the  cause  remains  in 
the  district  court  the  primary  forum.  The 
supreme  court  may  affirm,  reverse  or  mod- 
ify the  Judgment  or  order  appealed  from, 
and  direct  the  proper  Judgment  or  order  to 
be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had  (section  21,  Code  Civ. 
Proc.),  but  the  Judgment  of  the  supreme 
court  affects  only  the  Judgment  or  order  of 
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the  lower  eonrt;  and  mnst  be  certlfled  to  tiie 
eoart  from  wtilcli  the  appeal  was  taken  and 
In  which  flw  action  is  pending.  This  man- 
ifest from  an  examination  of  the  organic  law 
and  the  statutes.  Bxpress  recognition  of  It 
la  found  in  section  1730,  supra.  Thto  distinc- 
tion has  twen  often  OTerlooked,  as  appears 
from  many  of  the  opinions  read  In  support 
of  the  present  proceeding. 

The  apidlcatlon  Is  dismissed  for  want  of  jn- 
ilsdlctlott  to  ratertaln  It 

* 

BRANTLT,  C.  J.,  and  UIIiBUBN.  J.,  OOD- 
cnr. 

{»  Idaho,  368)  '  ' 

FORTES  T.  ALLEK  St  al.> 

(Supreme  Court  of  Idaho.    Maj  20,  1902.) 

LBASB— BREACH  «F  COVKNANTS— COUPUINT 
— DEMURRBR— UOnON  TO  STRIKE— PLKAD- 
INO  C0NTRA0T-00M8TF.UCTI0N— INTENT  OF 
PARTISS. 

1.  Sustaining  demurrer  to  complaint  tcU  sc^ 
Tor. 

2.  SuBtslnlnr  motion  to  strike  oat  parts  of 
the  complaint  keld  error.  Complaint  In  an  ac- 
tion for  damages  must  contain  a  statement  oC 
the  facts  constitntlng  the  cause  of  actioa,  in 
ordinary  and  concise  iangraage.  The  facta 
most  be  snlSefeutlr  set  out  to  apprise  the  de- 
ftedanta  of  what  plaintiff  expects  to  prove. 

&  A  contract  mar  be  pleaded  in  htec  verba, 
or  according  to  Its  legal  effect  It  may  be 
attached  as  an  exhibit  to  the  complaint  and 
hy  apt  reference  and  allegation  made  a  part 
of  it.  with  the  same  effect  as  though  It  wna 
copied  into  the  complaint 

4.  Where  it  Is  provided  fn  a  lease  that  the 
leased  property  ahati  be  returned  to  the  lessor 
in  as  good  condition  as  when  leased, — damages 
b;  the  elemeuts  excepted, — and  the  property 
is  deetrored  by  reason  of  the  lessees*  hanking 
fire  in  the  furnaces  of  the  leased  property, 
and  falling  to  keep  a  watchman  as  stipulated 
In  the  lease,  the  lessees  are  liable  for  the  value 
of  the  property  thna  destroyed. 

5.  Where  a  lease  pzovides  that  In  case  of  a 
breach  of  Its  provisions,  and  the  continuance 
thereof  for  10  dsys,  such  breach  and  contino- 
ance^  shall  terminate  the  lease,  and  it  is  fur^ 
tber  stlpnlated  In  such  event  that  all  Improve- 
ineota  and  machinery  should  inure  to,  and  be 
the  property  of.  the  lessor,  and  the  mill  was 
burned  by  reason  of  the  lessees'  failure  to  keep 
a  watchman  as  provided  in  ssid  lease,  the 
leasees  are  liable  for  the  value  of  the  mill  so 
bnrned.  and  cannot  relieve  themselvee  of  sodi 
liability  by  turning  OTW  to  the  lessor  the  aahes 
and  mined  macluneiy  of  such  mill  aa  Uqul- 
dated  damages. 

0.  The  intention  itt  parties  to  a  contract 
ahonid  ho  ascertained,  if  poBslble^  and  given 
effect 

7.  Where  ft  Is  sgreed  by  lessees  to  keep  a 
watchman  during  the  acdve  operations  of  a 

mill,  and  the  mill  is  mn  in  the  daytime,  and 
fire  (tanked  in  the  fumsces  for  the  night.  It 
ie  the  duty  of  the  lessees  to  keep  a  watcliman 
daring  the  night. 

<8yllabns  by  the  Ooort) 

Appeal  from  district  court  Nes  Perce  conn- 
tr;  Edgar  C.  Steele,  Judge. 

Action  by  L.  A.  Porter  against  C.  F.  Allen 
and  others.  From  a  judgment  sustaining  de- 
murrer to  complaint  pUUntUE  appeals.  fie> 
versed. 

)  ror  efdnlna  «■  psUtlon  tor  rdisarlBg;  sse  6S  Pas. 


I.  N.  Smith,  for  appellant  Junes  B.  Babb^ 
for  respondoiti. 

SULLIVAN,  J.  ThiM  action  arose  ont  of 
an  alleged  breach  of  certain  covenants  In  a 
lease  whereby  the  appdlant  who  was  plain- 
tiff In  the  court  below,  leaaed  to  respondoits 
certain  premises  and  a  sawmm  thereon  sit- 
uated, about  two  mlleB  easterly  of  the  cfty 
of  Lewlston.  on  the  Clearwater  rlvw.  By 
reason  of  an  alleged  breach  of  certain  cove* 
nants  <tf  said  leaae  the  appeUant  seeks  to 
recover  the  value  of  said  sawmill,  which  was 
destroyed  by  fire  dnrtaig  the  continuance  ot 
sold  leaae;  also  damages  fOr  tiie  failure  Ot 
respondents  to  fumUi  steam  witii  which  fd 
operate  a  pulsometer,  and  for  Ihree  montiis* 
rent  ttf  said  premises  and  sawmill.  The  cov- 
oianta  of  said  leue  on  the  part  of  respond- 
ents upon  which  this  action  Is  based  are  as 
fOUowe: 

Tlrst  Pay  to  the  first  party,  or  his  heirs 
at  assigns,  daring  the  first  year  of  the  life- 
time hereof,  monthly  rental  In  advance  on  the 
first  day  of  MCh  and  eraiy  month  In  the 
sum  of  fOTty-two  9^00).  If  second  party 
exercises  option  for  continimnoe  hereof  as 
hereinbefcse  provided,  then  to  pay  mcmlhly 
rmtal  In  advance  on  tiie  first  day  oi  eadk 
and  every  month  during  the  said  term  of  twen- 
ty years,  as  hnelnbefore  provided  for,  the 
sum  of  attsr  (S50.00)  dollars.  Second.  To  fur^ 
nirii  steam  snfiBdent  to  operate  a  certain  pul- 
someter  used  by  flnt  party  In  brlgatlng  his 
said  land,  during  the  Irrigating  season  of  each 
year.  Thtod.  If  ateam  aufflelent  for  milling 
and  hrrigating  purposes  be  not  granted  at 
aiv  time,  then  tiie  second  party  agrees  to  snb- 
stltnte  night  service  and  suffldent  atram  sup- 
ply at  night  to  opermte  pnlsometer  In  lieu  of 
day  sovlce  tiwreof.  If  mill  be  not  running, 
then  first  party  to  have  the  use  of  boiler  to 
generate  steam  for  op^dng  the  said  pulsom- 
etcv,  and  to  so  apenta  the  same  at  his  own 
opense.  Fourth.  To  keep  a  watdunan  In  and 
aboitf  the  said  mm,  at  aU  tlmea  durhig  the 
aeUre  woAlng  thereof.  Fifth.  Kot  to  aublet 
aaslgn,  nor  tranaf  cr  tiie  aald  leaser  nor  any 
part  thereof,  without  tiw  written  assent  <tf 
the  first  party  hereto.  Sixth.  To  suffer  no 
default  In  the  payment  of  rent  or  taxes  pro- 
Tided  for  herein  to  exist  for  more  than  ten 
(10)  days.  Seventh.  To  pay  aU  taxes  that 
may  be  levied  or  assessed  upon  or  against  any 
Iff  all  (tf  said  pnverty  after  the  same  become 
dn^  and  prior  to  the  time  they  become  de- 
llnquent  Eighth.  To  make  such  Improve* 
ments  and  repairs  from  time  to  time  at  hla 
own  expense  as  shall  be  necessary  to  main- 
tain the  demised  premises  end  pRq;»erty  In  aa 
good  condition  as  the  ssme  are  now  or  may 
hereafter  be  put  to,  reasonable  use  and  wear 
thereof  excited.  Ninth.  To'qaietiy  quit  and 
Burrender  up  the  possession  of  said  demised 
property  and  premises,  at  the  expiration  of 
the  terms  herein  provided  for,  in  aa  good 
condition  as  the  same  are  now  w  may  bore- 
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after  be  put  to,  reasonable  use  and  wear 
thereof,  and  damages  by  the  elcmrats,  ex- 
cepted. It  Is  expressly  understood  and 
agreed  tliat  second  party  sball  have  tbe  privi- 
lege of  building  piers  on  tbe  bar  on  tbe  east 
Bide  of  tbe  Island  referred  to  above,  neces- 
sary for  tbe  use  and  enjoyment  of  the  de- 
mised premises.  It  Is  expressly  understood 
and  agreed  that  tbe  said  party  of  tbe  second 
part  shall  have  the  right  to  remove  any  and 
all  Improvemrats  made  by  blm,  at  the  ex- 
piration of  tbe  terms  herein  provided  for,  and 
which  can  be  so  removed  without  any  or  ma- 
terial damage  to  the  said  premises,  but  such 
removal  sball  only  be  made  after  tbe  compli- 
ance with  the  terms  hereof.  It  is  further  ex- 
pressly understood  and  agreed  that  in  the 
event  of  the  breach  of  any  of  the  terms  of  this 
agreement,  and  the  continuance  thereof  for 
the  p(»riod  of  ten  (10)  days,  as  provided  here- 
in, such  breach  and  continuance  shall  termi- 
nate this  lease,  and  all  Improvements,  ma- 
chinery, and  fixtures,  of  whatsoever  kind  or 
nature,  sball  itiui'e  to,  and  be  the  property  of, 
the  first  party,  and  answer  for  liquidated 
damages  caused  by  such  breach,  and  be  In 
payment  as  of  rent  for  the  unexpired  term. 
It  is  furtlier  expressly  understood  and  agreed 
that  In  the  event  of  tbe  happening  and  con- 
tinuance of  any  default  In  tbe  terms  hereof, 
as  provided  for  hereinbefore,  then  It  shall  be 
lawful,  and  tbe  said  first  party  is  hereby  au- 
thorized, either  by  himself  or  bis  authorized 
agent,  to  re-enter  said  demised  premises  and 
take  possession  thereof;  and  tbe  said  sec- 
ond party  further  agrees  that  on  the  happen- 
ing of  any  such  default,  and  the  continuance 
thereof,  as  provided  herein,  then  the  said  sec- 
ond party  will  quietly  quit  and  surrender  up 
the  possession  hereof  on  demand,  either  to 
tbe  first  party,  or  to  whomsoever  he  may  des- 
ignate. The  term  of  this  tease  begins  March 
let,  1900." 

The  cause  was  determined  on  a  third 
nmendcd  complaint,  which  will  hereinafter  be 
referred  to  as  tbe  complaint.  Said  lease  Is 
attached  to  the  complaint,  and  referred  to 
therein  as  "PlalntlfTs  Exhibit  A,"  and  It  Is 
alleged  that  said  lease  is  made  a  part  of  said 
complaint,  t)ie  same  as  If  specifically  set  out 
at  length  therein. 

-  As  a  first  cause  of  action.  It  Is  alleged.  In- 
ter alia,  that  the  respondents  took  posses- 
sion of  said  sawmill  and  premises  thereafter, 
and  began  the  active  working  of  said  mill, 
and,  as  a  part  of  the  active  working  thereof, 
left  fires  overnight  In  the  furnace  or  fire  box, 
to  enable  the  generation  of  steam  on  tbe  day 
following  at  an  early  hour,  and  that  up  to 
within  three  days  (tbe  exact  time  of  which 
was  unknown  to  the  appellant)  of  the  de- 
struction of  the  said  mill  by  fire,  as  therein- 
after stated,  tlid  respondents  maintained  a 
watchman  at  night  for  the  purpose  of  pro- 
tecting the  said  mill  from  destruction  by  fire; 
that  daring  tbe  active  working  thereof,  fre- 
qaeutly.  In  the  daytime  and  tn  nighttime,  In- 


cipient Area  started  at  said  mill;  and  that  the 
prearace  of  the  wwkmen  in  tbe  daytime  and 
of  tbe  watchman  at  night  prevented  the  same 
from  spreading,  and  prevoited  destruction  of 
the  mlU,  except  at  the  time  tliaebiafter  stat- 
ed. 

Tbe  fifth,  sixth,  seventh,  and  eighth  para- 
graphs of  the  first  cause  of  action  are  as  fol- 
lows; 

"(5)  That  on  the  27th  day  of  April,  1900, 
tbe  defendants  were  engaged  la  the  active 
working  of  said  mill,  and  maintained  large 
fires  In  the  furnaces  thereof;  that  at  the  close 
of  tbe  day  the  defendants,  without  knowl- 
edge of  this  plaintiff,  or  any  consent  thereto 
on  bla  part,  notified  the  watchman  thereto- 
fore employed  by  them  as  above  stated  that 
he  need  not  go  on  duty  that  night,  and  re- 
fused and  failed  to  maintain  such  watchman; 
that  there  were  left  in  the  furnaces  of  said 
mill  large  fires,  as  stated  bnwinbefore,  and 
that  In  tbe  nighttime  of  the  27tb  of  April, 
11)00,  and  the  early  part  of  April  2S,  1900,  the 
said  mill  became  ignited  from  snch  flres,  and 
that  the  same  was  totally  destroyed  by  fire, 
except  the  engine  and  bi^tler;  that  no  watch- 
man was  maintained  at  tbe  time  of  the  de- 
struction of  the  said  mill,  and  that  tbe  pres- 
ence of  a  watchman  would  have  enabled  the 
extinguishment  of  the  flames  before  the  de- 
struction of  tbe  said  mill;  that  the  absence 
of  the  said  watchman  was  not  known  to  this 
plaintiff  until  the  said  mill  was  enveloped  in 
flames;  that  at  that  time  tbe  defendants  ad- 
mitted their  failure  to  keep  such  watchman 
was  tbe  cause  of  the  destructi  >d  of  the  said 
mill,  and  admitted  that  such  failure  was  a 
breach  in  the  conditions  of  tbe  said  lease; 
that  the  said  fire  destroyed  the  mill  referred 
to,  and  all  machinery  therein;  that  tbe  same 
destroyed  the  machinery  which  defendants 
bad  therein;  that  at  such  time  there  were  no 
improvements  made  on  such  premises  by  de- 
fendants or  any  of  them;  that  the  defendants 
left  no  machinery.  Improvements,  or  fixtures 
whatever  on  said  premises,  except  fixtures 
which  were  and  are  a  detriment  to  tbe  estate, 
and  to  tbe  use  and  enjoyment  thereof  by 
plaintiff. 

"(C)  That  since  the  destruction  of  the  said 
mill  and  machinery  as  above  stated,  tbe  de- 
fendants have  failed,  neglected,  and  refused, 
and  still  fall,  neglect,  and  refuse,  to  recon- 
struct, rebuild,  or  repair  tbe  same,  and  have 
failed,  neglected,  and  refused,  and  still  fail, 
neglect,  and  refuse,  to  repay  the  damage  thus 
done,  and  have  made  no  manner  of  reparation 
therefor;  tliat  tlie  said  mill  and  the  machinery 
of  this  plaintiff  so  destroyed  by  fire  was  at 
the  date  of  the  destruction  thereof  of  the 
value  of  $2,500;  that  thereafter,  and  within 
ten  days,  the  defendants  failed  to  make  any 
repairs  of  the  damage  and  Injury  thus  done. 

"(7)  Tliat  by  tbe  failure  of  the  said  defend- 
ants, and  each  of  them,  to  rebuild  the  said 
mill,  and  to  place  the  premises  In  ns  good 
condition  at  repair  as  tbe  same  wae  when 
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demised,  tbe  plaintiff  has  been  damaged  In 
the  sum  of  f  2.S00. 

"(8)  That  Qie  defendants  failed,  after  the 
destruction  of  the  said  mill  and  machinery, 
for  more  than  a  period  of  ten  days,  to  place 
the  demised  premises  In  as  good  condition 
of  repair  as  the  same  were  at  the  time  of  the 
leasing  thereof,  or  as  they  were  at  the  time 
of  the  destmctlon  thereof." 

The  sixth  paragmph  of  the  second  cause  of 
action  is  as  follows: 

"That  hy  reason  of  the  total  destruction  of 
the  said  mill,  and  the  failure  of  the  defend- 
ants to  opaate  the  same  thereafter,  the  de- 
fendants failed  to  furnish  steam  for  the  pul- 
someter  of  the  plaintiff  as  speclfled  In  said 
lease,  and  that  plaintiff  has  been  compelled 
so  to  do  at  his  own  expense;  that  by  this  he 
has  beoi  further  damaged  In  the  sum  of 
»250." 

In  the  third  cause  of  action  it  Is  allied 
that  after  the  destruction  of  said  mill  and 
machinery  the  defendants  promised  and 
agreed  to  rebuild  said  mill,  and  to  place  the 
demised  premises  In  as  good  condition  as  the 
same  were  when  demised  and  when  the  fire 
occurred,  and  for  that  purpose  tootc  posses- 
sion, and  retained  snch  p"Ssesslon,  of  the  said 
premises,  and  maintained  such  possession  for 
the  months  of  May,  June,  and  July,  1000, 
and  agreed  that.  In  the  event  of  the  failure 
to  so  replace  and  rebuild  the  said  mill,  th^r 
liability  as  partners  imder  the  lease  should 
ctmtinne;  that,  after  the  defendants  had 
maintained  snch  possession  for  the  pertod 
named,  they  failed,  neglected,  and  refused  to 
so  r^Hilr  the  said  mill,  or  to  replace  the  same, 
and  failed  to  place  the  said  premises  In  as 
good  condition  of  repair  as  the  same  were 
vrhea  demised,  tx  as  the  same  were  when  de- 
stroyed by  flre,  and  thereafter  plaintiff  termi- 
nated the  said  lease;  that  the  said  d^endants 
failed,  neglected,  and  refused  to  pay  plaintiff 
the  rent  of  the  said  premise  for  the  months 
of  May,  June,  and  Jply,  1000,  and  that  same 
was  reasonably  worth  and  of  the  agreed  price 
of  f42  per  month,  as  speclfled  In  the  said 
leaser  The  prayer  Is  for  $2,876  damages,  in- 
toest,  costs  of  suit,  and  proper  relief. 

A  motion  was  made  by  counsel  for  respond- 
ents to  strike  out  portions  of  the  complaint 
A  demurrer  was  also  interposed,  and  an  an- 
swer filed.  The  court  sustained  the  motion 
to  Btrlfce,  In  part,  and  denied  It  In  part  and 
sustained  the  demurrer  to  each  cause  of  ac- 
tion, and  thereafter  entered  Judgment  of  dls- 
mlssaL  This  appeal  Is  from  the  judgment 

EleTCT  errors  are  assigned  and  relied  upon 
for  a  reversal  of  the  Judgment  Errors  num- 
bered 6>  7,  8,  e,  10,  and  11  rdate  to  the  suffi- 
ciency of  the  allegations  of  the  complaint 
and  are  considered  by  counsel  for  appellant 
together,  and  we  have  so  considered  them. 
Aftn:  a  careful  consideration  thereof,  we  con- 
clude that  it  was  error  to  sustain  the  de- 
mvmr  on  all  or  either  of  the  grounds  stated 
Qierrin. 

Sustaining  the  motion  to  strike  out  ootala 


parts  of  the  complaint  Is  assigned  as  error. 
We  have  carefaliy  considered  said  motion  and 
order  In  detail,  and  conclude  that  the  court 
erred  In  sustaining  said  motion.  Under  the 
IwoTlBlons  of  section  4108,  Rev.  St  1SS7,  the 
ccnnplaint  must  contain  a  statement  of  the 
facts .  constituting  the  cause  of  action,  in  or- 
dinary and  concise  language;  and,  while  the 
complaint  under  consldra-ation  goes  more  Into 
detail  than  was  absolutely  necessary,  we  are 
of  the  opinion  that  the  court  erred  In  sustain- 
ing said  motion  tb  strike,  as  the  order  made 
would  leave  the  complaint  meaningless.  In 
cases  of  this  kbid  the  facts  should  be  suffl- 
dentiy  set  out  to  ai^rise  defendants  of  what 
plaintiff  raipects  to  prove.  The  facts  were 
more  particularly  set  out  than  was  absolutely 
necessai?,  but  the  respondents  were  not  prej- 
udiced thereby. 

Counsel  for  respondents  contend  tlint  the 
lease  marked  "Exhibit  A."  and  attached  to 
and  ^sde  a  part  of  the  complaint  la  not 
ButBclently  pleaded.  The  second  paragraph 
of  the  complaint  contains  the  following  alle- 
gation, to  wit:  "That  on  the  27th  day  of 
February,  ISOO,  the  plaintiff  and  dtfendants, 
as  copartnoa,  as  above  stated,  executed  the 
lease,  a  copy  of  which  Is  marked  'Plaintiff's 
Exhibit  A,'  and  made  a  part  hereof,  hereby 
Incorporated  herein  the  same  as  If  specially 
set  out  at  length  hereat;"  and  it  Is  further 
alleged  that  defendants  entered  Into  the  pm- 
sesBlon  of  the  leased  premises,  and  began  the 
active  operation  of  said  sawmill. 

This  court  held  in  More  v.  Irrigation  Co., 
35  Fac.  171,  that  a  contract  may  be  declared 
on  according  to  Ito  legal  effect  or  In  heec 
verba,  and  If  a  contract  Is  attached  to  the 
complaint  And  by  apt  allegations  made  a 
part  thereof,  the  ctrntract  Is  sufflciently  plead- 
ed. The  legal  effect  of  many  of  the  provi- 
sions of  said  contract  as  contended  for  by 
counsd  for  appellant  Is  declared  on  in  the 
complaint  and  we  think  the  complaint  states 
a  cause  of  action. 

There  Is  some  contenticai  over  the  proper 
construction  of  the  following  paragraphs  of 
said  lease,  to  wit: 

"To  quietly  quit  and  surrender  up  the  pos- . 
sessicm  of  suld  demised  property  and  prem- 
ises at  the  expiration  of  the  terms  herein 
provided  for,  in  as  good  condition  as  the  ' 
same  now  are  or  may  hereafter  be  put  to. 
reasonable  use  and  wear  thereof  and  dam* 
ages  by  the  elements  excepted." 

"It  Is  further  expressly  understood  and 
agreed  that  In  the  event  of  the  breach  of  any 
of  the  terms  of  this  agreement  and  the  con- 
tinuance thereof,  fw  a  period  of  ten  (10) 
days,  as  provided  herein,  such  breach  and 
continuance  shall  terminate  this  lease,  and 
all  Improvements,  machinery,  and  fixtures,  of 
whatsoever  kind  or  nature  shall  toure  to, 
and  be  the  property  of,  the  first  party,  and 
answer  for  liquidated  damages  caused  by 
such  Inwach,  and  be  In  payment  as  of  rent 
for  the  unexpired  term." 

It  Is  cont^ided  by  counsel  for  respondents 
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that  the  firat  above-qnoted  provision  of  said 
lease  does  not  require  tlie  surrender  of  the 
leased  property  la  as  good  condition  as  when 
leased,  for  the  reason  that  It  was  destroyed 
by  the  elements  (fire),  and  that  damages  to 
said  property  caused  by  the  elements  are  ex- 
cepted by  that  provision  of  the  lease.  That 
contention  would,  no  doubt,  be  correct.  If  It 
were  shown  that  said  flre  occurred  from  the 
act  of  God  ns  the  books  put  it,  but  if  the  flre 
occurred  by  reason  of  respondents'  banking 
flre  In  the  furnaces  of  said*  mill,  and  falling 
to  keep  a  watchman  as  stipulated  in  said 
lease,  then  we  think  they  are  liable  for  the 
value  of  the  property  destroyed,  and  on  that 
theory  of  the  case  the  complaint  states  a 
cause  of  action.  If  the  allegations  of  the 
complaint  be  true,  tbe  burning  of  (he  mill 
was  caused  by  human  agency,  and  not  by  the 
act  of  God.  But  It  Is  contended  that  the 
provision  of  said  lease  last  above  quoted  pro- 
vides for  liquidated  damages,  or  provides 
what  tbe  damages  shall  be  in  case  of  a 
breach  of  any  of  tbe  covenants  of  said  lease. 
We  cannot  conclude  from  said  provision,  read 
in  connection  with  other  provisions  of  said 
lease,  that  It  was  the  Intention  of  the  par- 
ties that,  In  case  said  mill  was  burned  by 
reason  of  the  respondents'  failure  to  perform 
some  acts  which  by  the  terms  of  said  lease 
they  bad  agreed  to  perform,  the  appellant 
had  agreed  to  receive  ashes  and  ruined  ma- 
chinery as  liquidated  damages.  The  clear 
Intention  was  that  the  mill  and  Improvements 
thereon  should  be  returned  to  appellant  un- 
less destroyed  by  the  elements  without  hu- 
man agency,  by  the  act  of  God,  or  at  least 
without  havlDg  been  destroyed  by  reason  of 
banking  fire  In  the  furnaces,  and  tben  fall- 
ing to  keep  a  watchman  as  required  by  tbe 
terms  of  said  lease. 

It  is  contended  that  the  respondents  agreed 
to  keep  ft  watchman  at  said  mill  only  during 
the  active  working  thereof,  and  that  as  said 
mill  was  burned  in  the  nighttime,  when  said 
mill  was  not  being  operated,  they  were  not 
required  by  the  terms  of  said  lease  to  keep  a 
watchman  there  at  the  time  said  mill  was 
burned.  If  it  be  tme  that  respondents  were 
operating  said  mill  In  the  daytime,  and  bank- 
ed fires  In  tbe  furnaces  thereof  at  night.  It 
was  their  duty,  nnder  said  lease,  to  keep  a 
watchman  during  tbe  night  Said  provision 
of  the  lease  clearly  provides  for  the  keeping 
of  a  watchman  In  the  nighttime  when  said 
mill  la  operated  during  the  daytime. 

The  jadgment  of  dismissal  Is  reversed  and 
set  aside,  and  the  cause  remanded,  with  in- 
structions to  overmle  said  demurrer  and  mo- 
tion to  strike  out  parts  of  the  complaint,  and 
to  permit  defendants  to  answer,  and  for  fur- 
ther proceedings  condstrait  with  this  opinion. 
Costs  of  this  aE^>eal  are  awarded  to  appel- 
lant 

QUARLKS,  C.  3^  and  STOCKSLAGBR, 
J.,  concur. 


(8  Idaho,  35t) 
UAHOXET  T.  ELLIOTT-  et  al.,  Ooonty 
Com'rs. 

(Supreme  Court  of  Idaho.   May  19,  1902.) 

APPEALABLE  OHDERS-MOTION  TO  DISMISS. 

1.  Paragraph  3  of  section  4807,  Rev.  St, 
enumerates  the  orders  from  which  an  appeal 
may  be  directly  taken,  and  all  other  orders 
can  be  reviewed  only  on  an  appeal  from  a 
final  judgment. 

2.  An  api>eRl  that  is  takeu  directly  from  au 
order  that  can  only  be  reviewed  on  an  appeal 
from  a  final  Jadgment  will  be  dismissed  oa 
motion. 

iSyilabus  by  the  Court) 

Appeal  from  district  court.  Shoshone  coun- 
ty; A  E.  Mayhew,  Judge. 

Action  by  John  P.  Maboney  under  Rev.  St 
§  7459,  to  remove  John  M.  Elliott  and  others, 
county  commissioners.  Motion  to  quash  In- 
formation sustained,  and  petltlona-  appeals. 
Dismissed. 

Alfred  A.  Eraser  and  William  Shaw,  for 
appellant  W.  W.  Woods.  W.  B.  Heybum.  C. 
W.  Beal^  and  Walter  A.  Jones,  tm  respond- 
ents. 

SULLiyAN,  J.  This  la  a  motion  to  dbimlas 
tbe  appeal,  and  based  on  thB  ground  that  the 
appeal  is  from  an  order  not  made  appealable 
by  tbe  provisions  of  section  4807,  Bev.  St. 
1887.  This  appeal  is  from  an  order  quashing 
and  dismissing  the  information  In  a  proceed* 
ing  where  the  ai^ellant  sought  to  remove  the 
county  commissioners  of  Bhrshone  county  un- 
der the  provisions  of  section  7458.  Id.  Pnia- 
graph  3,  |  4807,  enumerates  the  orders  from 
which  an  aj^eal  may  be  taken,  and  all  other 
orders  can  be  reviewed  only  on  an  appeal 
from  a  final  Judgment  Hie  record  does  not 
show  any  oitry  ot  Ju^:ment;  it  ^mply  shows 
that  an  order  was  made  quashing  the  In- 
formation. After  the  making  of  said  order, 
the  appellant  might  have  amoided  said  In- 
formation  had  he  desired  to  do  so,  and*  in 
case  he  did  not,  his  only  procedure  to  review 
said  order  was  to  stand  on  the  infonnatfam, 
have  Judgment  ent«^  and  appeal  from  the 
Judgment  An  appeal  that  Is  taiken  from  a 
nonappealable  order  before  the  entry  ot  Jn^- 
ment  must  on  motion,  be  dismissed.  The 
appeal  is  tborefore  dismissed,  with  costs  In 
fiivor  of  respondents. 

QUABLES^  a  J.,  and  STOOESIAQEB, 
concur. 


(8  Idaho,  S7S> 

MAHONEX  et  al.  t.  BOARD  OF  COM'RS 

OF  SHOSHONE  COUNTY. 

(Supreme  Court  of  Idaho.   May  22,  1902.) 

COUNTY  COMMISSIONERS— APPEAL  PROM 
JUDGMENT— NEW  TRIAL. 

1.  Appeals,  under  section  1779,  Rev.  St,  as 
amended  by  I^ws  1890,  from  the  action  of 
board  of  county  commiBslonen  to  the  district 
court,  must  be  tried  anew.! 

>flM  CtnmUM,  ToL  U,  Cent.        i  7S  {a,  »,  c,  dl. 
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2.  The  district  court  In  such  cases  has  do 
authority  to  hear  or  grant  a  motion  for  a  new 
trial,  and  there  is  no  appeal  from  an  order  of 
the  court  deujiug  a  new  trial  in  such  cases. 

3.  Under  the  provisioiis  of  section  4807,  Ber. 
St.,  as  amended  by  Laws  1S!>9,  an  appeal 
may  be  taken  from  the  judgment  of  the  dia- 
trirt  court  on  au  appeal  from  an  order  or  de- 
cision or  action  of  the  board  of  connty  com- 
.mifisionNs  within  90  days  after  the  entry  of 
such  judgment;  but  under  the  provisions  of 
aaid  section  au  exception  to  the  decision  on 
the  ground  that  it  is  not  supported  by  the  eri- 
-dence  cannot  be  reviewed  ou  an  appeal  from 
the  jndgment.  unless  the  appeal  is  taken  with- 
in 60  days  after  the  rendition  of  the  judgment. 

(Syllabus  by  the  Cotirt.) 

Appeal  from  district  court.  Sbosbooe  coun- 
ty; A.  E.  Biaybew,  Judge. 

Action  between  JTobn  P.  Mataoney  and  otb- 
«r8  and  the  board  of  county  commissioners 
of  Sbosbone  county..  From  a  Judgment  af- 
firming tbe  action  of  the  board,  Mahoney  and 
others  appeal.  Affirmed. 

Alfred  A.  Fraser  and  Will  Shaw,  for  ap- 
pellants. W.  B.  fieybnm,  B.  N.  Dnnit,  and 
•O.  W.  Beale,  for  respondents. 

SUIililVAN,  J.  This  Is  an  appeal  from  a 
judgment  of  tbe  district  court-  of  Sbosbone 
connty  affirming  tbe  action  of  tbe  board  of 
county  commissionerB  of  said  county  autbor> 
Izing  the  sheriff  to  app(Ant  eight  additional 
d^utles.  On  tiie  entry  of  said  Jndgment 
a  motion  for  a  new  trial  was  made,  and  de- 
nt^ by  the  court  This  appeal  is  from  said 
Judgment  and  wder  denying  the  motion  for 
a  new  trial,  and  was  perfected  88  days  after 
the  entry  of  said  judgment 

A  motion  was  made  In  tbls  court  to  dis- 
miss said  appeal  from  the  order  denying  a 
new  trial  on  tbe  ground  that  in  an  action 
lanngtat  under  the  prorlslons  of  sections  177&- 
17TO,  Bev.  St.  as  am^ded  by  the  act  of  Feb- 
xuary  14, 1899,  the  law  does  not  permit  a  party 
against  whom  Jndgment  Is  entered  to  move 
for  a  new  trial;  that  bis  remedy  is  to  ap- 
peal. Said  section  1779  is  as  follows:  "Up- 
on tbe  appeal,  the  matter  must  be  heard 
■anew  and  the  act,  order  or  proceeding  so 
appealed  ficom  may  be  affirmed,  rermed  or 
modified;  and,  from  tbe  dedaion  of  tbe  dis- 
trict court  Or  judge,  either  par^  may,  with- 
in fire  days,  appeal  to  the  supreme  court 
Eitbn-  of  said  courts,  or  said  Judge,  may 
make  any  mlee  necessary  to  a  proper  and 
speedy  hearing  In  such  appeals."  Said  sec- 
tion provides  that  on  appeals  like  the  one 
■at  bar  the  matter  must  be  beard  anew. 
There  Is  no  provision  of  law  authorizing  a 
new  trial  to  be  granted  In  such  cases  as  the 
one  at  bar.  There  Is  therefore  no  appeal 
from  the  order  refusing  to  grant  a  new  trial, 
and  said  motion  must  be  sustained. 

That  leaveB  the  case  for  consideration  on 
the  appeal  from  the  judgment.  It  is  con- 
tended  that  under  the  prorlslons  of  section 
4807,  Rev.  St,  the  evidence  cannot  be  re- 
viewed on  the  ground  that  the  decision  Is 
not  supported  by  the  evidence,  unless  the 
:nppeal  Is  taken  within  60  days  after  tbe 


entry  of  Judgment,  and  that,  as  this  appeal 
was  not  taken  within  that  time,  the  evidence 
cannot  be  reviewed  on  this  appeal.  Said  sec- 
tion, as  am^ded,  provides  that  an  appeal 
may  be  taken  to  tiie  supreme  court  from  the 
district  court  from  a  judgment  rendered  on 
an  appeal  from  an  order,  decision  or  action 
of  the  board  of  county  commissioners  with- 
in 00  days  after  tbe  entry  of  the  Judgment 
but  that  an  exception  to  the  dedslon  or  ver- 
dict on  tbe  ground  that  It  is  not  supported 
by  tbe  evidence  cannot  be  reviewed  on  an 
appeal  from  the  Judgment  unless  tbe  appeal 
is  taken  with  60  days  after  tbe  roidltlon  of 
the  Judgment  That  bdng  so,  and  as  this 
appeal  was  not  taken  within  60  days  after 
tbe  rendition  of  said  judgment  the  evidence 
cannot  be  reviewed  on  this  appeaL 

No  error  appearing  on  tbe  face  of  the  Judg- 
ment roll,  the  Judgment  must  be  affirmed, 
and  It  is  so  ordered.  Costs  are  awarded  to 
reepondenta. 

QUARLBS,  a  and  STOOKSLAQEB,  J., 
concur. 

(S  Idaho.  S70} 

SMITH  V.  HANSB  et  al. 
(Sn^etoe  Cknirt  of  Idaho.   May  21,  1902.) 

APPEAL    FROM    PROBATE  COURT— UABILITT 
ON  STAT  BOND— CONSTITUTIONAL  LAW 
—APPEAL  BOND. 

1.  When  snlt  ie  instituted  in  probate  court 
and  prosetmted  to  judgment,  an  appeal  to  dis- 
trict court  perfected,  and  stay  bond  executed, 
and  the  complaint  so  amended  in  the  district 
court  as  to  add  a  new  cause  of  action  and 
materially  chau^  the  issues  tried  In  tbe  lower 
comt,  the  sureties  cannot  be  held,  and  It  b  a 
matter  of  defense  to  the  action. 

2.  The  act  of  February  14,  1899,  providing 
a  form  for  undertakinfrs  in  civil  and  criminal 
actions,  is  constitutionaL 

(Syllabus  by  the  Court) 

Appeal  from  district  court;  Mei  Force  conn« 
ty;  E.  C.  Steele,  Judge. 

Action  by  Walter  Smith  against  F.  L. 
Haner  and  John  M.  Fix.  Judgment  for 
plaintiff,  and  defendanto  appeal.  Beversed. 

McFarland  &  McFarland,  for  appellants, 
a.  W.  TannahlU  and  I.  N.  Smith,  for  re> 
spondent 

8T0CKSLAOEB,  J,  The  plaintiff  com- 
menced an  action  In  the  probate  court  of  Nes 
Perce  county  against  one  N.  S.  Soper.  On 
the  26th  day  of  September,  1899,  a  Judgment 
was  rendered  in  said  court  In  favor  of  plain- 
tiff for  the  sum  of  $243.28  snd  $8.55  costs. 
Said  Soper  appealed  from  this  judgment  to 
tbe  district  court  of  said  cotmty,  and  on  tbe 
same  day  filed  a  stay  bond  In  said  ^bate 
court;  said  bond  being  executed  by  the  de- 
fendants to  this  action.  -On  the  22d  day  of 
March,  1901,  a  Judgment  was  rendered  on 
this  appeal;  a  verdict  of  a  jury  In  favor  of 
tbe  plataitiff  having  theretofore  been  rendered 
in  said  court  The  complaint  shows  a  de- 
tailed statement  of  these  facts.  To  this  corn- 
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plaiDt  a  demarrer  Traa  Interposed  by  the  de- 
fendants, which  was  overruled  by  the  court, 
and  thereafter  an  answer  was  filed  attack- 
ing the  coDBtitutionalit;  of  the  statute  pro- 
viding for  appeals  from  the  probate  to  the 
district  court,  denying  generally  the  aver- 
ments of  the  complaint,  and  by  way  of  de- 
fense setting  out  the  following  facts:  "That 
i<aid  action  of  Walter  Smith,  plaintiff,  against 
N.  S.  Soper,  defendant,  was  originally  bi-oiight 
In  said  probate  court  to  recover  of  said  Soper 
the  sum  of  $273.28,  and  that  judgment  was 
rendered  In  said  action  In  said  probate  court 
In  favor  of  plaintiff  and  against  Bald  Soper 
for  $243.28,  and  the  further  sum  of  $8.55 
costs;  that,  while  said  action  was  pending  In 
this  court  on  appeal  from  said  probate  court, 
plaintiff,  without  knowledge  or  consent  of 
these  defendants,  was  permitted  to  substi- 
tute a  new  complaint.  In  which  another  and 
new  cause  of  action  was  added  and  stated, 
upon  a  promissory  note  for  $125,  which  said 
promissory  note  was  not  sued  or  declared 
upon  in  the  original  complaint  in  said  action 
of  Walter  Smith  against  N.  S.  Soper,  nor 
was  the  same  embraced  In  the  pleadings  or 
issues  In  said  action  while  the  same  vras 
pending  in  said  probate  court  but  was  add- 
ed thereto,  without  defendants'  knowledge  or 
consent,  after  said  appeal  had  been  perfect- 
ed; and  defendants  allege  that,  aside  from 
the  question  of  costs  by  reason  of  said  prom- 
issory note  being  added  to  plaintiff's  said  ac- 
tion as  aforesaid,  the  Judgment  of  this  court 
in  said  action  was  for  $125  more  than  It 
otherwise  would  have  been,  and  that  defend- 
ants ought  not  to  be  bound  by  said  Judg- 
ment.'* To  this  answer  a  demurrer  was 
filed,  which  was  sustained  by  the  court,  and 
upon  motion  a  judgment  wa's  entered  for 
the  plaintiff  for  the  full  amount  of  hia  claim 
on  the  pleadings. 

Appellants  assign  the  following  as  error: 
(1)  The  court  erred  in  overruling  appellants' 
demiurer  to  the  complaint;  (2)  the  court 
erred  In  .sustaining  respondent's  demurrer  to 
appellants'  answer;  (3)  the  court  erred  in 
sustaining  respondent's  motion  to  strike  out 
the  separate  defense  stated  In  appellants' 
answer;  (4)  the  court  erred  in  granting  and 
renderii«  Judgment  upon  the  pleadings.  We 
will  take  up  the  asBignments  of  error  In  the 
order  named. 

We  think  the  complaint  fully  and  fairly 
stated  a  cause  of  action  against  the  defend- 
ants, and  the  demurrer  to  the  complaint  was 
properly  overruled.  The  defense  attempted 
to  be  pleaded  In  the  answer,  that  the  statute 
under  which  said  undertakings  were  given  is 
unconstitutional,  is  without  merit 

As  to  tbe  second  assignment  we  are  of  the 
opinion  the  court  erred  In  sustaining  respond- 
ent's demurrer  to  appellants'  answer;  and. 
If  this  be  true,  it  was  error  to  strike  out  the 
separate  defense  stated,  and  also  to  grant 
and  render  Judgment  upon  the  pleadings. 

If  It  be  true  that  after  the  case  had  been 
appealed  from  the  probate  court  to  the  dis- 


trict court  a  complaint  was  substituted  for 
the  original,  or  an  amendment  by  which  a 
froparnte  and  distinct  cause  of  action  was 
avened,  to  which  these  defendants  never 
gave  their  consent.  It  was  a  matter  of  de- 
fense, and  they  should  have  beeu  permitted 
to  be  heard.  It  is  not  safflclent  to  say  the 
judgmeut  was  about  equal  In  amount  In  both 
couita.  The  case  was  tried  In  the  district 
court  by  a  Jury,  and  we  are  not  Informed, 
nor  can  any  one  know,  excepting  the  jurors, 
upon  what  particular  Issues  their  verdict 
was  based.  The  entire  amount  of  $125,  as 
shown  by  the  promissory  note  alleged  in  the 
answer  to  have  been  added  to  the  original 
demand  after  the  defendants  had  executed 
the  bond,  may  have  been  considered  and  al- 
lowed in  their  award  for  the  plaintlfT.  Mr. 
Brandt  In  his  excellent  work  on  Suretyship 
and  Guaranty,  !□  discussing  this  subject,  un- 
der tbe  head,  "When  Surety  in  Appeal  Bond 
Dischai^^ed  if  Hia  BAek  Increased,"  says: 
"A  case  was  commenced  before  a  Justice  in 
which  Judgment  was  recovered  ngaln&t  the 
defendant  and  he  appealed  to  the  circuit 
court.  In  the  circuit  court  the  ad  damnum 
was,  by  stipulation  between  the  principal  and 
creditor,  Increased  to  an  amount  beyond  the 
jurisdiction  of  the  Justice.  The  case  was 
afterwards  tried,  and  a  Judgment  recovered 
against  the  defendant  for  an  amount  within 
the  Jurisdiction  of  a  Justice.  Held,  the  sure- 
ties in  the  appeal  bond  were  discharged." 
The  couit  said,  if  the  ad  damnum  had  been 
increased  in  a  manner  which  the  court  might 
have  ordered  without  consent  of  parties,  the 
sureties  would  not  have  been  discharged, 
because  that  would  have  been  a  contingency 
which  they  should  have  contemplated,  bnt 
their  contract  was  strictlsslmi  Juris,  and  they 
were  not  bound  by  any  unauthorized  act  of 
their  principal.  Where  a  capias  issued  In  a 
civil  case  by  a  justice  of  the  peace  was  de- 
fective In  not  stating  the  Christian  names 
of  the  plaintiffs,  and  a  Judgment  was  recov- 
ered before  the  Justice,  and  an  appeal  taken, 
and  the  capias  was  amended  In  the  conrt 
above  by  inserting  said  Christian  names,  It 
was  held  the  surety  on  the  appeal  bond  was 
discharged  by  such  amendmrat  If  this  mle 
is  the  correct  one,— and  we  are  of  the  opin- 
ion It  should  prevail,— the  demurrer  to  the 
answer  of  the  defendants  should  have  been 
overruled,  and  they  should  have  been  per- 
mitted to  show  that  the  complaint  had  been 
so  amended  in  the  district  court,  and  after 
they  had  executed  the  undertaking,  as  to 
niHterlally  change  the  issues.  Sage  v.  Strong, 
40  Wis.  575;  Willis  v.  Crooker,  1  Pick.  204; 
Langley  v.  Adams,  40  Me.  12S;  Irwin  t. 
Sanders,  5  Yerg.  ^7. 

Judgment  of  the  lower  court  reversed,  and 
cause  remanded  for  further  proceedings  In 
harmony  with  this  opinion;  coats  awarded 
to  appellant^. 

QUAKLES.  C.  and  SULLIVAN,  J., 
concor. 
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OHILDS  T.  SHJLRAI. 
(Supreme  Court  of  Idaho.   May  23,  1902.) 

BIGHT  OF  WAT  FOR  DITCH-SBTTLBR  ON 
PUBLIC  LAND. 

1.  Where  a  citizen  settles  upon  a  pnrt  of 
the  UDHOrveyed  public  laud  of  the  Uuited 
States,  aud  has  peaceable  posaeuioD  thereof, 
and  coustructs  a  ditch  across  the  same,  be 
secures  the  right  of  way  therefor,  althoufth 
such  land,  wheu  saryeycd,  is  found  to  be  with- 
in the  graut  to  the  Northern  Pacific  Railroad 
Company. 

2.  The  purchaser  of  land  from  a  railway 
company  does  not  thereby  acquire  title  to  a 
ditch  which  was  constructed  prior  to  the  sur- 
vey of  such  laud. 

(Syllabus  by  the  C;ourt.) 

Appeal  from  district  court,  Kootenai  coun- 
ty; A,  B.  Mayhew,  Judge. 

Action  by  Joseph  W.  Chllds  against  W.  F. 
Sharai.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

C.  Ii.  Heltmon,  for  appellant.  Edwin  Mc- 
Bee,  for  respondent 

STTLUVAN.  J.  This  action  was  brought  to 
quiet  the  title  In  respondent,  who  was  plain- 
tiff in  the  court  below,  to  a  certain  wato: 
right  from  Strong  creek,  Kootenai  county, 
and  a  ditch  tbrough  which  said  water  was 
conducted  to  tbe  point  of  use.  Said  ditcta  ex- 
trads  Bcrosa  the  Bl  %  of  tbe  X.  E.  U  of 
section  35,  township  57  X.,  of  range  1  E., 
Boise  meridian.  It  is  alleged  in  the  complaint 
tlint  the  respondent  located  on  the  N.  B.  ^ 
of  said  section  35  in  the  year  1890,  which 
laud  was  then  believed  to  be  unsnrreyed  pub- 
lic land  of  the  United  States,  and  filed  a  pos- 
sessory claim  on  said  land  tmAec  the  laws  of 
the  state  of  Idaho;  that  appellant  In  1896 
wrongfully  entered  upon  and  took  possession 
of  the  E.  %  of  said  160-acre  tract,  and  pro- 
ceeded to  impcoTe  the  same  by  building  there- 
CD  a  house  and  other  buildings,  planting  an 
orchard  and  vineyard,  and  constructing  the 
dlteh  described  in  the  complaint  upon  and 
across  said  land,  through  which  ditch  be  used 
the  water  of  Strong  creek  •to  Irr^te  his  said 
ordiard  and  vtaieyard;  that  at  the  time  the 
Improvementfl  and  ditch  were  put  on  said 
land  the  appellant  was  claiming  said  land 
as  a  squatter  on  the  public  domain;  that  In 
ISO"  it  was  ascertained  that  said  described 
land  was  part  of  an  odd-numbered  section 
which  had  been  granted  by  act  of  congress 
to  the  Northern  Fadflc  Balhnad  Company, 
and  that  neither  respondent  nor  appellant  had 
any  legal  right  thereto;  that  thereafter  re- 
siMnident  purchased  said  land  from  the  rail- 
way company,  and  after  said  purchase  appel- 
lant consented  to  remove  his  improvements 
.and  orchard  and  vineyard  from  said  land, 
which  he  did.  It  Is  then  alleged  that  there- 
after appellant  made  no  use  of  said  ditch  and 
water  from  said  creek,  and  wholly  forfeited 
and  abandoned  the  same,  and  that  respondent 
located  water  from  said  creek  on  the  1st 
day  of  August;  1900,  and  sets  up  title  to  said 
ditch  by  reason  of  his  owning  the  land.  The 


answer  denies  the  material  allegations  of  the 
complaiot,  and,,  by  way  of  afflrmatire  matter, 
sets  up  settlement  by  appellant  upon  said  80- 
acre  tract  In  3895,  and  its  improvement  by 
hlro,  and  in  that  year  his  appropriation  of 
water  from  said  Strong  creek,  and  the  con- 
struction of  said  ditch  at  a  cost  of  about  f 800, 
and  the  use  of  water  through  said  ditch  for 
Irrigating  said  orchard  and  vineyard,  and  asks 
to  have  the  rights  of  the  partly  determined 
and  adjudicated.  Judgment  was  entered  In 
tavoe  of  respondent  A  new  trial  was  dmled, 
and  the  appeal  is  from  tbe  Judgment  and  or- 
der denying  a  new  trial. 

It  appears  from  the  record  that  the  land 
across  which  said  ditch  was  constructed  was 
a  part  of  the  nnaorveyed  public  domain  of 
the  United  States,  and  that  the  government 
survey  was  not  extended  over  the  same  un- 
til after  the  year  1807,— two  years  after  said 
ditch  was  constructed;  that  after  the  survey 
of  said  land  so  claimed  by  respondent  and 
appellant  It  fell  within  an  odd-numbaed  sec- 
tion, and  for  tliat  reason  was  Induded  within 
the  grant  of  the  United  States  to  the  North- 
ern Paclflc  Ballroad  Company.  The  record 
shows  that  respondent  thtxeafter  purchased 
said  100  acres  of  land  of  tbe  railway  com- 
pany, on  July  25,  1808.  It  also  appean  that 
the  appellant  moved  onto  the  land  over  which 
be  constructed  said  ditch  In  tbe  fall  of  18%. 
He  had  purctiased  the  possessory  right  of  one 
John  Rivers  thereto.  RITA'S  filed  his  said 
possessory  claim  under  the  laws  of  this  state 
on  July  27,  1893.  Rivers  had  o^cted  on  said 
land  a  cabin,  and  cleared  about  2  acres  of 
timber,  prlw  to  his  sate  to  appellant  Ap- 
pellant fenced  40  acm,  and  cleared  of  brush 
and  grabbed  some  4  or  6  acres,  put  out  straw- 
berries, raspberries,  grapes,  and  apple,  pear, 
and  peach  trees,  and  constructed  said  dlteh 
at  a  cost  of  ?800,  and  resided  on  said  land 
from  1895  to  1898,  and  began  Inigathig  said 
land  In  180&  There  was  a  dl^nte  between 
respondent  and  appellant  as  to  the  right  to 
the  possession  of  said  land,  both  claimhig  tliat 
It  was  open  to  settlement  as  a  part  of  the 
public  domain.  After  the  government  survey 
was  extended-  over  the  same^  it  was  learned 
tliat  it  came  within  the  grant  to  tbe  Northern 
PacIOc  Railroad  Company;  and  thereupon  re- 
spondent purchased  said  land  at  the  Northon 
FadSc  Railway  Company,  anccessor  in  Inter- 
est thereto  of  the  Northo-n  Pacific  Ballroad 
Company.  He  purchased  with  notice  that  ap- 
pellant had  constructed  said  ditch,  and  was 
claiming  the  right  of  way  therefor  over  said 
land,  and  it  was  constructed  by  appellant 
while  he  had  peaceable  possession  of  said 
land,  and  claiming  the  right  to  possession 
thereto,  and  before  it  was  s^regated  from  ttie 
public  domain  further  than  by  a  squatter's 
right;  appellant  being  the  squatter  and  In 
possession  thereof. 

Undo*  the  facts  of  ttlB  case,  we  are  clears 
ly  of  the  opinion  that  appellant  acquired  a 
right  of  way  for  said  ditch  aiross  said  land. 
It  Is  alleged  in  the  complahit  that  appellaut 
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forfeited  aod  abandoned  said  ditcb  and  water 
Tight,  bnt  those  allegations  are  not  supported 
by  the.  evidence.  After  It  was  ascertained 
that  said  land  came  within  the  grant  to  the 
railroad  company,  and  respondent  had  pur- 
chased it  from  the  company,  appellant  remov- 
ed his  improvements,  buildings,  orchard,  frutt 
trees,  etc.,  to  an  adjoining  tract  of  land,  and 
intends  to  extend  said  ditch  to  said  tract  for 
irrigation  purposes.  When  asked  on  cross- 
examination  of  the  use  he  proposed  to  make 
of  said  ditch,  respondent  reiplied  that  be  want- 
ed his  land  free  from  any  claims  or  ease- 
ments from  appellant;  did  not  want  appellant 
to  come  on  said  land.  He  said:  "I  don't 
Intend  to  use  said  ditch.  I  Intend  to  bnild  a 
flume  there." 

Several  errors  are  assigned  as  to  the  ad- 
mission of  certabi  evidence,  all  of  which  we 
have  considered;  and.  from  the  views  at>ove 
expressed,  It  is  not  necessary  for'ns  to  pass 
upon  each  separately,  as  appellant's  right  to 
have  hia  title  to  said  ditch  and  right  of  way 
quieted  is  based  upon  his  having  constructed 
said  dltdi  over  the  public  domain  while  he 
was  in  the  quiet  and  peaceable  poasession 
thereof,  and  under  thoae  facts  the  right  of 
way  is  granted  under  the  statutes  of  the  Unit- 
ed States. 

It  follows  that  the  court  erred  In  entering 
judgment  in  favor  of  respondent  The  Judg- 
ment la  reversed,  and  the  cause  remanded  for 
further  proceedings  In  accordance  with  the 
views  expressed  herein.  Costs  are  awarded 
to  appellant 

QUARLES,  0.  J.,  and  STOCKSLAtiER,  J., 
concur. 


(8  Idftho,  883) 

KEBNAN  T.  WASHINGTON  lilQUOR  CO. 
et  al. 

(Sapreme  Court  of  Idaho.    May  24,  1902.) 

PLEADING— AMENDMENT— DEMURRER  — DOCU- 
HENTARY  EVIDENCE— CLAIM  AND  DELIV- 
BRT— BOND— ACTION  FOR  BREACH. 

1.  Before  Issue  joined,  the  plaintifl  may  by 
an  amended  pleading  truly  state  the  facts  up- 
on which  the  actiou  la  haaed,  although  there 
is  more  or  less  apparent  conflict  t>etweeu  the 
facts  as  alleged  lu  the  oxiginol  and  In  such 
amended  pleading. 
I  2.  A  special  demurrer  to  a  complaint  In  an 
action  upon  an  undertaking  upon  claim  and 
delivery  ou  the  ground  of  uncertainty  tiecause 
the  complaint  describes  the  property  Involved 
in  such  reiilerin  suit  in  genenu'  terms,  prop- 
erly oTcrruJed. 

3.  The  records  and  files  of  inferior  courts 
are  admissible  in  evidence,  and  the  objection 
that  they  are  inadmiasible  and  incompetent, 
and  should  be  proved  by  copies,  was  properly 
overruled  by  the  trial  court. 

4.  The  obligations  of  the  principal  and  sure- 
ties in  an  undertaking  on  claim  and  delivery, 
which  nndertakee  for  the  prosecution  of  the 
action  and  for  a  return  of  the  property.  If  a 
return  thereof  be  adjudged,  are  broken  by  the 
failure  of  the  plaintiff  in  the  replevin  suit  to 
prosecute  the  said  action ;  and  the  snretios 
on  the  undertaking  are  liable  for  such  breach 
of  the  undertaking  wliero  the  property,  pos- 
sessioQ  of  wliicb  was  procured  by  the  plaintiff 
111  the  r^leviu  suit  by  virtue  of  said  under- 


taking and  proceedings  on  claim  and  delivery, 
was  sold  and  converted  by  said  plaintiff,  and 
the  said  goods  were  not  returned,  after  de- 
mand, to  the  defendant  in  said  replevin  suit, 
notwlthstondiug  no  judgment  for  the  return 
of  said  goods  and  chattels  veaa  rendered  in 
the  replevin  suit,  and  the  same  was  dismissed 
because  of  failure  to  prosecute  the  same  by 
the  plaintiff. 
(SyllatJUB  by  the  Court.) 

Appeal  from  district  court,  Nm  Perce  coun- 
ty; C.  L.  McDonald,  Judge  pro  tern. 

Action  by  P.  J.  Keenan  against  the  Wash- 
ington Liquor  Company  aud  others.  Judg- 
ment fw  plaintlCC,  and  defendants  appeaL 
Affirmed. 

McFarland  &  UclTarland,  for  appellants. 

I.  N.  Smith  and  G.  W.  TannahUl,  for  respond- 
ent 

QUAULES,  C.  J.  The  respondent  in  this 
action  (plaintiff  below)  commenced  an  action 
in  the  probate  court  of  Nez  Perce  county 
against  C.  H.  Russell,  as  defendant,  to  re 
cover  an  alleged  indebtedness  due  to  respond- 
ent from  said  Russell,'  and  caused  a  writ  of 
attachment  to  be  Issued  in  said  action,  which 
was  levied  upon  certain  goods  and  chattels 
comprising  the  stock  In  the  saloon  conducted 
by  said  Russell,  and  thereafter  such  proceed- 
ings were  had  that  the  respondent  recovered 
a  judgment  against  said  Russell  for  the  sum 
of  ?103.75.  After  the  levy  of  said  attach- 
ment upon  said  chattels,  the  appellant  the 
Washington  Liquor  Company  commenced  an 
action  In  the  justice's  court  of  West  Lewis- 
ton  precinct  against  Dudley  Oilman,  the  con- 
stable, to  recover  said  chattels,  alleging  owu- 
erohlp  thereof,  and  executed  a  bond  on  claim 
and  delivery,  with  the  appellants  John  W. 
Denny  and  J.  Alexander  as  sureties  thereon, 
conditioned  that  the  said  Washington  Liquor 
Company  would  prosecute  the  said  action, 
and  that  It  would  return  the  said  chattels 
to  the  said  defendant  if  the  return  thereof 
be  adjudged  by  the  court  and  for  the  pay- 
ment to  defendant  of  such  sum  as  may,  from 
any  cause,  be  recovered  against  the  plalntKT 
In  said  action,  not  exceeding  the  sum  of 
$200;  and  upon  order  duly  Indomed  upon  the 
affidavit  on  claim  and  delivery  In  such  cause 
the  sheriff  of  Nez  Perce  county,  acting  under 
the  instructions  of  the  Washington  Liquor 
Company,  seized  said  chattels,  and  took  them 
from  possession  of  the  constable  who  had 
attached  same,  and  was  holding  same  under 
the  attachment  levied  in  the  action  brought 
by  the  respondent  against  the  said  Russell. 
Upon  the  return  day  of  the  summons  In  said 
action  of  claim  and  dellv^,  the  plaintiff 
therein  not  being  ready  for  trial,  the  trial 
was  postponed  by  agreement  of  parties  to 
the  following  day,  to  wit  until  September 

II,  IIKX),  at  4  o'clock  p.  m.  Afterwards,  and 
at  snid  time,  to  wit  Tuesday,  September.  11, 
1000.  at  4  o'clock  p.  m.,  the  plaintiff  In  said 
action,  the  Washington  Liquor  Company,  be- 
ing represented  by  one  John  A.  Guyer,  had 
no  evidence  whatev^  to  offer  In  support  of 
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Its  claim,  whereupon  defendant  offered  some 
oral  evidence,  after  which  said  defendant,  by 
his  attorney,  asked  that  the  cause  be  dis- 
missed, whereupon  the  same  was  dismissed 
by  Judgment  entered  In  said  justice's  docket, 
awarding  the  defendant  therein  his  costs, 
taxed  at  $5.20.  This  action  is  brought  upon 
the  said  undertaking  on  claim  and  delivery, 
and  was  originally  commenced  in  the  pro- 
bate court  of  Nez  Perce  county,  and  removed 
therefrom  to  the  district  court  upon  an  ap- 
pilcatiou  for  change  of  venue.  After  the 
cause  reached  the  district  court,  a  demurrer 
was  interposed  to  the  complaint,  and  by  the 
court  sustained,  after  which  the  respondent 
filed  his  amended  complaint  In  the  original 
complaint  it  was  alleged  that  the  action  for 
claim  and  delivery  aforesaid  was  determined 
adversely  to  the  said  appellant  the  Washing- 
ton Liquor  Company.  In  the  amended  com- 
plaint the  breach  of  said  undertaking  on 
claim  and  delivery  is  alleged  as  follows: 
"That  the  conditions  of  the  said  bond  have 
been  broken  in  this:  First.  That  the  defend- 
ant herein,  the  Washington  Liquor  Company, 
principal  in  said  bond,,  failed  to  prosecute 
the  said  action  for  claim  and  delivery,  and  at 
the  trial  of  the  same  In  the  said  justice's 
court  judgment  of  dismissal  was  rendered 
because  thereof.  Second.  That  prior  to  the 
dismissal  of  the  said  action  In  replevin  the 
Washington  Liquor  Company  had  converted 
to  its  own  use  and  sold  and  disposed  of  all 
the  goods,  wares,  and  merchandise  so  taken 
by  virtue  of  said  bond  in  said  replevin  action. 
Third.  That  the  said  Washington  Liquor 
Company  and  the  said  Joseph  Alexander  and 
John  W.  Denny,  each,  every,  and  all  failed, 
neglected,  and  refused  to  return  the  said 
property,  or  any  part  thereof,  to  the  said 
Dudley  Gilman,  and  that  demand  was  made 
on  the  sureties  thereof  before  the  comflnence- 
ment  of  this  action."  The  allegations  in  said 
amended  complaint,  above  quoted,  alleging 
the  breach  of  said  undertaking,  it  Is  claimed 
by  the  appellants  stated  an  entirely  new 
cause  of  action  from  that  alleged  in  the  orig- 
inal complaint,  and  Is  contradictory  to  the 
allegations  of  said  original  complaint;  and 
for  said  reasons  said  appellants  moved  to 
strike  said  allegations  from  said  amended 
complaint,  which  motion  was  denied  by  the 
court,  and  this  action  of  the  court  Ig  one  of 
the  errors  alleged  by  appellants. 

We  think  the  motion  to  strike  was  prop- 
erly denied.  Before  Issue  joined,  the  plain- 
tiff was  properly  permitted,  to  amend  his 
complaint  so  as  to  state  the  facts.  We  do 
not  think  that  the  allegation  In  the  original 
complaint  to  the  effect  that  the  action  on 
claim  and  delivery  was  determined  adverse- 
ly to  the  said  Washington  Liquor  Company 
is  so  inconsistent  with  the  allegation  In  the 
amended  complaint  that  said  plaintiff  failed 
to  prosecute  the  said  action,  for  which  rea- 
son judgment  of  dismissal  was  rendered  be- 
cause thereof,  as  to  make  the  latter  allega- 
tion Inadmissible  in  the  amended  complaint 

eBP.~8 


I     The  defeud-mts,  appellants  here,  demurred 
to  said  amended  complaint  upon  two  grounds, 
to  wit:   First,  that  the  said  amended  com- 
]  plaint  does  not  state  facts  sufficient  to  con- 
j  stitute  a  cause  of  action;  second,  that  said 
I  amended  complaint  Is  uncertain,  In  this:  that 
I  It  contains  no  description  of  the  property  al- 
'  leged  to  have  been  taken  by  the  defendants, 
j  etc.,— which  demurrer  was  by  the  trial  court 
!  overruled,  and  the  action  of  the  court  In  over- 
;  ruling  same  Is  one  of  the  errors  assigned. 
We  think  that  said  amended  pleading  states 
a  cause  of  action.   The  second  gi-ound  of  de- 
murrer was'  not  well  taken.   The  allegatloo 
!  describing  the  property  seized  under  said 
!  claim  and  delivery  proceedings  and  convert- 
I  ed  by  the  appellants  in  the  following  general 
'  terms,  to  wit:   "A  certain  stock  of  liquors, 
tobaccos,  and  cigars  then  the  property  of  C. 
H.  Russell,"  etc.,— was  sufficient  In  an  actton 
upon  said  bond. 
Upon  the  trial  the  court  admitted  In  evl- 
j  dence,  over  appellants'  objections,  the  original 
,  complaint,  summons,  and  affidavit  on  claim 
'  and  delivery,  notice  on  claim  and  delivery, 
and  other  original  files  In  the  action  commen- 
I  ced  by  the  appellant  the  Washington  Liquor 
I  Company,  as  plaintiff,  against  said  constable, 
I  Dudley  Gllmau,  In  said  justice's  court;  and 
'  the  court  also  admitted  the  pleadings  and  or- 
I  Iglnal  ffies  In  the  action  brought  by  the  re- 
'  spondent,  Keenan,  against  said  Russell  in  the 
I  probate  court,  over  the  objections  of  said  ap- 
!  pellants;  and  the  action  of  the  court  In  ad- 
!  mlttlng  such  documentary  evidence  consti- 
'  tutes  tlie  grounds  upon  which  the  third,  fourth, 
I  fifth,  sixth,  and  seventh  assignments  of  er- 
,  ror.  are  based.   The  appellants  contend  that 
'  the  admission  of  such  evidence  was  Improper, 
because  the  same,  being  records  In  the  said 
I  inferior  courts,  was  not  admissible,  and  that 
the  respondent  should  have  introduced  copies 
'  of  the  same.   This  contention  Is  not  well  tak- 
,  en.   The  said  records  were  competoit  evi- 
dence, and  properly  admitted  as  sach  at  the 
trial 

The  eighth  error  assigned  was  that  the 
court  erred  In  permitting  the  witness  Mc- 
Conkey,  over  appellants'  objections,  to  answer 
the  following  questions:  "Who  was  Dud- 
ley Oilman?  Was  he  not  the  defendant  hi 
the  action?*  And  the  ninth  en-or  Is  based 
upon  the  action  of  the  court  in  permitting 
said  witness  to  answer  the  following  ques- 
tions: "Who  was  P.  J.  Keenan,  who  testi- 
fied at  that  time?  Was  he  not  the  plaintiff 
In  this  action?"  The  objection  was  not  made 
to  either  of  said  questions  that  the  same  were 
leading,  and,  Inasmuch  as  said  questions  relat- 
ed to  Introductory  matters,  the  court  did  not 
err  in  permitting  the  same  to  be  answered. 

A  number  of  other  assignments  of  error  are 
l>ased  upon  the  Introduction  of  certain  evi- 
dence at  the  trial,  but  we  do  not  think  that 
the  said  assignments  of  error  are  well  taken, 
or  that  it  Is  necessary  to  discuss  them  at 
length.  The  principal  contention  of  appel- 
lants Is  that  the  decision  and  Judgment  Is 
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against  law.  It  Is  argued  that  because  the 
Bald  constable,  defendant  in  said  action  on 
claim  and  delivery,  failed  to  procure  a  Judg- 
ment for  the  return  of  Bald  chattels,  or  the 
value  of  the  same  fixed,  the  respondent  can- 
not recover  in  this  action  upon  said  bond. 
The  court  fouud  hi  Its  findings  of  fact— and 
which  are,  we  thlnlc,  8iq)ported  by  the  evi- 
dence—that the  appelant  the  Washington  Liq- 
uor Company,  plaintiff  In  said  action  on  claim 
and  delivery,  failed  to  prosecute  the  said  ac- 
tion; that  during  the  pende&cy  of  said  ac- 
tion, and  before  its  dismissal,  the  appellant 
the  Washington  Liquor  Company  sold  and 
disposed  of  said  chattels  seized  under  said 
claim  and  delivery  proceedings,  and  converted 
the  same  to  Its  own  use;  and  that  the  ap- 
pellants tailed,  neglected,  and  refused  to  re- 
turn the  said  property,  or  any  part  tbweof, 
to  the  defendant  GUman;  and  that  demand 
was  made  on  said  sureties  therefor  before  the 
commencement  of  this  action.  The  court  also 
found  tliat  before  the  commencement  of  this 
action  the  said  Dudley  GUman,  aforesaid,  de- 
fendant in  said  action  on  claim  and  ddlvery, 
assigned  the  said  undertaking  therein  to  the 
respondent,  Keenan,  and  the  other  material 
facts  were  found  In  favor  of  the  respondent 
We  are  of  the  opinion  that  the  obligations  oC 
tiUlA  undertaking  sued  on  were  broken  by  the 
failure  of  the  appelant  the  Washington  Liq- 
uor Company,  principal  In  said  bond,  to  prose- 
cute said  action.  The  faUure  of  the  constable, 
Oilman,  defendant  In  said  action,  to  take  a 
Judgment  for  the  return  of  said  property,  or 
its  value  if  a  return  thereof  could  not  be  had, 
does  not  preclude  the  real  party  in  Interest, 
the  respondent,  who  was  not  a  party  to  said 
action,  from  recovering  upon  the  undertak- 
ing sued  on  under  the  facts  as  they  appear  In 
the  record  and  were  found  by  the  trial  court 
It  would  be  a  travesty  upon  Justice  to  hold 
that  the  appellants  could  bring  an  action  for 
claim  and  delivery  against  the  constable  who 
had  seized  such  chattels  under  attachment, 
and  by  virtue  of  the  esecutlon  sued  upon 
take  from  said  constable  said  chattels,  and 
before  said  action  could  be  tried  and  deter- 
mined sell  and  dispose  of  said  goods  and  chat- 
tels, and  convert  the  same,  and  escape  lia- 
bility to  the  real  party  injured,  not  a  party 
to  said  action,  after  having  failed  to  prosecute 
said  action,  on  the  ground  that  the  said  con- 
stable did  not  obtain  Judgment  for  return  of 
the  said  goods  and  chattels.  The  obligations 
of  said  bond  required  the  prosecution  of  said 
action  on  claim  and  delivery.  The  breach  of 
that  oblljEatlon,  under  the  circumstances  of 
this  case,  entitles  the  respondent,  upon  the 
showing  made  in  the  record  before  us,  to  the 
Judgment  appealed  from. 

For  the  foregoing  reasons,  the  order  deny- 
ing a  new  trial  and  the  Judgment  appealed 
from  are  affirmed,  with  costs  to  the  respond- 
ent 

SULLIVAN  and  SXOCKSLAUER,  JJ..  con- 
cnr. 


(2T  Uoat  37) 

CAMPBELL  T.  CITY  OF  GREAT  FALLS. 

(Supreme  Court  of  Moutana.  June  10,  1902.) 

APPEAL— EXCEPTIONS— N  BCBSSITT—RBFUSAL 
OP  NEW  TRIAIi. 

1.  Review  ou  appeal  from  an  order  denyiug 
a  new  trial,  being  limitei  by  Code  Civ.  Proc.  S 
1171,  to  the  cousiileration  of  "errors  of  law  oc- 
curring ut  the  trial  and  excepted  to  by  the 
party  making  the  application,"  the  question 
whether  the  complaint  states  a  cause  oC  action 
cannot  be  considered  on  such  an  appeal,  where 
from  the  record  it  dues  not  appear  that  its  suf- 
ficiency was  Questioned  below. 

2.  Refusal  to  grant  a  new  trial  cannot  be 
held  on  appeal  to  be  an  abuse  of  discretion, 
where  there  is  a  substantial  conflict  in  the  evi- 
dence. 

Appeal  from  district  court  Cascade  county; 
J.  B.  Leslie,  Judge. 

Action  by  John  T.  Campbell  against  the 
city  of  Great  Falls.  There  was  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial  defendant  appeals.  Affirmed. 

H.  H.  Bwing  and  Jaa.  Freeman,  for  appel- 
lant J.  A.  Largent  and  Jos.  McDonough,  for 
respondent 

BR.VNTIjT,  C.  J.  The  purpose  of  this  ac- 
tion Is  the  recovery  of  damages  suffered  by 
plaintiff  from  a  flow  of  water  upon  his  prem- 
ises caused  by  the  negligent  construction  by 
the  defendant  city  of  certato  drains  and 
ditches  to  draw  off  surface  water  collected 
upon  the  streets  and  alleys  of  the  defendant 
and  private  property  abutting  thereon.  The 
premises  of  plaintiff  consist  of  his  dwelling 
and  outhouses  In  the  city,  and  It  Is  alleged  In 
the  complaint  that,  but  for  the  n^ligence  of 
the  defendant  In  the  construction  of  the  said 
drains  and  ditches,  the  Injury  would  not  have 
been  suffered.  The  answer  puts  In  Issue  the 
material  averments  of  the  complaint,  and  al- 
leges attlrmative  defenses.  The  verdfct  and 
Judgment  were  for  plaintiff.  Defendant  has 
appealed  from  an  order  denying  it  a  new  trial. 

The  principal  contention  made  in  this  court 
Is  that  the  complaint  does  not  state  a  cause 
of  action.  This  question  cannot  be  agitated 
upon  this  appeal.  The  appeal  being  from  the 
order  only,  our  review  Is  limited  to  the  con- 
sideration of  such  matters  as  may  be  pre- 
sented to  the  trial  court  as  grounds  for  a  new 
trial  under  the  provisions  of  section  1171  of 
the  Code  of  Civil  Procedure.  Among  these 
are  "errors  of  law  occurring  at  the  trial  and 
excepted  to  by  the  party  making  the  appUca-. 
tion."  Paint  Co.  v.  Passmore,  26  Mont  — , 
08  Pac.  1113.  The  record  does  not  disclose 
to  us  that  the  sufficiency  of  the  pleading  was 
questioned  during  the  trial  by  objection  to 
the  Introduction  of  evidence  on  the  ground  of 
a  lack  of  material  allegations  therein,  or  oth- 
erwise. It  Is  only  when  the  sufficiency  of  a 
pleading  has  in  some  appropriate  way  been 
questioned  during  the  trial,  and  a  ruling  ob- 
tained thereon,  with  exception  reserved,  that 
the  question  raised  upon  It  may  be  examined 
on  a  motion  for  a  new  trial,  ot  upon  nnteal 
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from  an  order  denylns  it.  Otherwise  (except, 
of  conme,  upon  appeals  from  IntHrlocntcnry  or- 
dera  granting  or  refoalng  Injunctlona  and  tbe 
Uke)  tbe  question  of  Its  snffldeni^  may  be 
examined  only  on  appeal  from  the  Judgment. 

It  Is  argued  that  the  court  misdirected  the 
Jury  to  the  prejudice  of  defendant,  and  that 
tbe  evidence  la  Inaufflclent  to  sustain  the  ver- 
dict. We  have  given  the  record  a  careful  ex- 
amination. Our  conclusion  is  that  the  Instmc- 
tlons,  taken  t<^ther,  fully  and  fairly  state 
the  law  applicable  to  fhe  case.  The  erldoice 
shows  a  substantial  ccnfllct.  We  are  there- 
fore not  authorized  to  say  that  tbe  court  abus- 
ed Its  discretion  In  refusing  to  grant  a  new 
trial. 

Let  the  order  be  affirmed.  Affirmed. 
PIGOTT  and  MILBTJRN,  JJ.,  concur. 


(27  Mont  IS) 

ARMINGTON  et  al.  v.  STEIXE  et  al. 
(Supreme  Court  of  Montana.    June  16,  1902.) 

WRITTEN  LEASB— KXTENSION  OF  TIME— UN- 
DERSTANDING OF  LESSEES  —  CONTEMPO- 
RANEOUS ORAL  AaREBMGNT  —  EVIDENCE — 
ADUIS3IBILITT-8UBSEQUENT  AOREEHENT— 
CX>NSIDERATION. 

1.  Tpstimooy  by  lessees  thfit  they  would  not 
have  signed  tbe  lease  but  for  an  uDderstandiug 
that  the  time  would  be  extended  was  not  ad- 
missible to  show  a  contemporaueous  oral  agree- 
ment to  exceud,  because  sbowlnf  mere  mental 
reservfitious  uot  disclosed  to  the  lessor,  and  not 
in  any  wise  aSectiufr  bim. 

2.  Under  Civ.  Code,  S  2186,  providing  that  the 
execution  of  a  contract  in  ^vriting,  whether  re- 
qiiiped  to  be  written  or  uot,  supersedes  all  oral 
negotiations  or  stipulations  which  preceded  or 
accouipanied  its  execntioo,  and  Code  Civ.  Proc 
i  3132.  piovidinis  that,  betweeu  the  parties  to 
a  written  agreement,  there  can  be  no  evidence 
of  its  terms,  other  than  the  writing  itself,  ex- 
cept where  a  mistake  is  put  in  iaaue,  its  validity 
disputed,  or  evidence  tending  to  explain  an  in- 
triiiRic  ambiguity  or  establish  illegality  or  fraud 
offered,  evidoure  of  a  contemporaneous  agree- 
ment between  the  parties  to  a  written  sublease 
of  a  mining  claim,  that  in  case  the  sublessors 
should  buy  the  property  the  lease  would  be  ex- 
tended, was  Inodmisfllble. 

3.  Under  Civ.  Code,  §  2281.  providing  that  a 
contract  in  writing  may  be  altered  by  a  con- 
tract in  writing  ot  by  an  executed  oral  agree- 
ment, and  not  otherwise,  a  subsequent  oral 
agreement  between  the  parties  to  a  written  sub- 
leai^e  of  a  mining  claim  that  in  case  the  snb- 
lesbors  should  buy  the  property  the  lease  would 
be  extended  was  void,  being  a  mere  executory 
agreement,  without  consideration. 

Appeal  from  district  court,  Cascade  county; 
J.  B.  Leslie,  Judge. 

Action  by  J.  T.  Armlugton  and  others 
against  H.  L.  Stelle  and  another.  From  an 
wder  granting  a  temporary  Injunction,  de- 
fendants ai^teal.  Affirmed. 

A  O.  Oormley  and  Word  &  Word,  for  ap- 
pellants. Fletcher  Maddox,  for  respondents. 

C.  J.  Tbis  actldn  was  brought 
by  idalntlffs  to  recover  from  defendants  pos- 
session of  a  portion  of  the  Ripple  quarts  lode 
mining  dalm,  situate  In  Cascade  county. 
The  portion  of  the  claim  In  controversy  Is  de- 


scribed as  the  "south  or  southerly  300  feet  of 
the  Ripple  quarts  lode  mining  claim";  and  It 
la  alleged  that  tbe  defendants  on  or  about 
October  10,  lOOl.  the  plalntlfTs  being  then  tbe 
owners  and  entitled  to  the  possession  there- 
of, wrongfully  and  unlawfully  entered  upon 
the  premises,  and  engaged  In  mining  and  re- 
moving valuable  ores  thoefrom,  to  the  ir- 
reparable damage  of  the  i^lntlffs.  Equitable 
relief  Is  also  sought  by  way  of  Injunction  to 
perpetually  i-estraln  farther  trespasses  by  the 
defendants.  Upon  the  filing  of  the  complaint 
the  district  court  made  an  order  requiring  the 
defendants  to  show  cause  why  they  should 
not  also  be  restrained  ttota  mining  and  re- 
moving ores  poidlng  the  final  determination 
of  the  cause.  The  defendants  answered,  ad- 
mitting plalntim*  Utie  to  the  premises  as  al- 
leged, but  alleging  that  they  themselves  were 
lawfully  and  rightfully  In  possession  under  a 
lease  from  the  plalntUfB.  the  term  of  .wtalch 
had  not  expired  at  the  time  the  action  was 
commenced.  After  a  hearing  the  court  or- 
dered a  temporary  Injunction  to  Issue.  The 
defendants  have  appcnled. 

The  action  was  commenced  on  November 
IG,  1601.  It  appears  from  tbe  evidence  sub- 
mitted that  on  February  20,  1901,  the  plain- 
tiffs, being  the  owners  of  an  undivided  one- 
half  Interest  In  the  claim,  also  hdd  a  lease  of 
the  other  undivided  one-half  Interest  from  one 
Brlftfsa,  the  owner  of  It,  with  an  optiaa  to  pmv 
chase  It  on  or  before  October  10,  1901,  tbe 
date  at  which  the  term  of  their  lease  expired. 
The  plaintiffs  leased  to  the  defendants  and 
two  others  tbe  portion  of  the  claim  to  con- 
troversy under  a  wrlttoi  contract  for  a  term 
beginning  on  February  20,  1801,  and  ending 
on  October  10th,  thus  making  the  two  leasee 
expire  on  tbe  same  date.  The  defendants 
and  their  co-lessees  desired  a  lease  for  a  year» 
but  the  plaintiffs  refused  to  extend  the  term 
beyond  October  lOtb  for  the  reason  that  It 
was  then  uncertain  whether  the  Briggs  In- 
terest would  be  paid  for,  and  th6y  did  not 
care  to  bind  themselves  for  that  Interest  It 
being  admitted  that  the  Briggs  Interest  bad 
been  purchased  by  plalntlfCs  tinder  tbdr  op- 
tion, the  defendants  undertook  to  show  that 
thehr  lease  was  good  to  the  end  of  the  year  by 
virtue  of  an  oral  understanding  with  tbe 
plaintiffs  had  on  and  subsequent  to  February 
20th.  John  Jokl,  one  of  tbe  defendants*  co- 
lesseea,  testified  that  idalntiff  J.  G.  B.  Bar- 
ker, who  represented  himself  and  the  other 
plalntUEs,  told  him  at  the  time  the  lease  was 
signed  that  If  plalntifTs  took  up  the  Briggs  In- 
terest under  their  option,  and  tbe  lessees  made 
no  money  out  of  their  lease,  th^  could  have 
an  extension,  in  order  that  th^  might  make 
some  money.  B.  O.  Kempfer,  who  was  pres- 
ent at  the  time,  stated  that,  after  reading 
over  the  lease.  Barker  said  to  JoU:  •Tou 
understand  this  lease  calls  for  October  10th.. 
Well,  yon  are  to  have  a  written  agreement 
holding  the  lease  for  one  year.  October  10th 
Is  the  day  our  bond  expires  on  Briggs'  half 
Interest  la  this  claim,  and  your  lease  Is  to  ruik 
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for  one  year  In  case  we  take  up  that  bond." 
Defendant  Stelle  stated:  "About  February  20, ' 
1901,  Jokl  came  to  me  and  askod  me  If  I  : 
wanted  to  take  a  lease.  I  asked  bim  bow 
long  the  Irase  would  be,  and  he  sn!d  the  writ- 
ten lease  was  only  made  out  for  six  months, 
but  Barker  had  told  blm,  If  he  raised  the  bond 
on  Briggs'  interest,  our  lease  would  run  for 
one  year  from  February  20,  1001.  He  had 
Barker  put  my  name  and  McKlunon's  In  the 
lease,  and  after  that  I  signed  the  lease."  He 
stated  further  that  In  April  be  talked  with 
Barker,  and  was  told  by  him  that  the  lease 
was  good  for  a  year  if  the  Briggs  interest 
was  purchased.  He  testified  that  a  short 
time  subsequently  be  also  bad  a  talk  with 
ArmlngtoQ,  who  told  him  that  McKinnon  and 
Jokl  had  been  after  him  for  a  written  ex- 
tension, and  then  said:  "I  can't  give  It  to 
them.  If  we  take  up  the  bond,  which  we 
expect  to,  your  time  will  be  good  up  to  Feb- 
ruary 20.  1908."  McKinnon  testified  that  he 
talked  with  Barker  and  Armlngton  about  the 
end  of  March,  1901,  when  Itarker  said:  "We 
couldn't  give  papers  on  Bilgga*  Interest,  for 
we  haven't  got  It  attet  October  10th  if  we 
don't  take  up  the  bond.  We  conld  only  give 
what  we  taftve  ourselves.  Th^  Is  no  doubt 
but  wbat  we  will  take  up  this  bond,  and, 
after  we  do,  we  will  give  yon  a  written  ex- 
tension of  the  lease."  Other  witnesses  testi- 
fied to  the  same  effect  as  the  foregoing.  Botli 
defendants  stated  that  they  would  not  have 
entered  Into  the  lease  but  for  the  understand- 
ing that  it  would  be  good  for  a  year  if  the 
bond  should  be  taken  up.  The  other  lessees 
abandoned  the  lease  during  the  time,  and 
hence  are  not  parties  to  this  action.  Objec- 
tion was  made  to  the  Introduction  of  the  tes- 
timony of  Jokl  and  other  witnesses  on  the 
ground  that  it  was  an  attempt  to  show  by 
oral  eridoice  an  exten^on  of  the  written 
lease,  and  It  was  therefore  Incompetent,  as  In 
violation  of  the  provisions  of  section  2281  of 
the  Civil  Oode.  The  court  admitted  the  evi- 
dence, reserving  a  ruling  upon  the  objection 
until  the  close  of  the  hearing.  When  the 
hearing  was  concluded  the  evidence  was  ez- 
■dudcd  from  the  record  upon  the  gronnd  aft- 
signed  in  the  objection.  The  defendants  ex- 
cepted. They  now  contend  that  the  evidence 
was  admissible  either  (1)  as  tending  to  es- 
tablish a  contemporaneous  agreement  which 
Induced  the  execution  of  the  written  con- 
tract, or  (2)  as  tending  to  establlsb  an  oral 
agreement  made  subsequent  to  the  execution 
•of  the  written  lease,  whereby  the  tarm  stip- 
ulated fw  therein  was  eztraidsd  to  the  aid 
of  the  year, 

1.  Upon  the  first  branch  of  this  contention 
the  plaintiffs  Insist  that  the  case  falls  clear- 
ly within  the  rule  declared  by  section  2188 
of  the  Civil  Code,  which  is  as  follows:  "The 
execntion  of  a  contract  In  writing,  whether 
the  law  requires  it  to  be  wTltten  or  not,  su- 
persedes all  the  oral  negotiations  or  stipula- 
tions conc«ming  its  matter  which  preceded 
4>r  acc(unp&nted  the  execution  o£  the  instra- 


ment."  They  also  cite  and  rely  upon  sec- 
tion 3132  of  the  Code  of  Civil  Procedure, 
which  provides  that:  "When  the  terms  of 
an  agreement  have  been  reduced  to  writing 
by  the  pnrtles,  it  is  to  be  considered  as  con- 
taining all  those  terms,  and  tho^fore  th^e 
can  be  between  the  parties  and  their  r^tre- 
sentatlves,  or  successors  in  Interest,  no  evi- 
dence of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in 
the  following  cases:  (1)  Where  a  mistake 
or  Iioperfection  of  the  writing  is  put  In  is- 
sue by  the  pleadings.  (2)  Where  the  validi- 
ty of  the  agreement  is  the  fact  in  dispute. 
*  •  •"  This  section  also  provides  that 
evidence  shall  not  be  excluded  which  tends 
to  explain  an  extrinsic  ambiguity  In  the 
writing,  or  to  establish  Illegality  or  fraud. 
The  statement  made  by  Stelle  bi  the  con- 
versation between  himself  and  Jokl  was 
clearly  incompetent  as  hearsay.  Equally  as 
objectionable.  It  would  seem,  was  the  state- 
ment by  both  the  defendants  that  they 
would  not  have  signed  the  lease  but  for  the 
understanding  that  It  would  be  good  for  a 
year  in  case  the  Briggs  intwest  should  be 
purchased.  Even  if  everything  that  was 
said  and  done  at  the  time  the  lease  was  exe- 
cuted by  the  defendants  were  admlssiblei 
as  defendants  contend,  for  the  purpose  of 
showing  what  the  contract  actually  was,  the 
unexpressed  motive  or  mental  reservation 
entertained  by  the  defendants  could  not  aid 
the  court  in  arriving  at  a  correct  conclusion, 
nor  could  the  defendants  be  pn'mltted  to 
testify  to  It  In  order  to  modify  or  add  to 
the  express  words  of  their  contract  What- 
ever may  have  been  the  motive  which 
prompted  them  to  sign  the  lease,  so  long  as 
such  motlTe  was  not  disclosed  to  Barker, 
who  represented  the  plaintiffs,  as  the  in- 
ducing cause  of  their  signing  the  contract, 
the  plaintiffs  could  not  be  bound  by  It  It 
is  only  the  acts  done  and  words  spoken  dur- 
ing the  progress  of  the  negotiations  to  which 
the  court  may  look,  and  upon  which  it  may 
base  an  Inference  as  to  what  was  in  fact  the 
agreement  of  the  parties. 

But  passing  these  features  of  the  evidaice, 
and  taking  It  all  togetb^,  does  the  case  fall 
within  the  rule  declared  by  these  statntorr 
provisions?  We  tbink  it  does.  The  aver- 
ment of  the  answer  Is  that  the  defendants 
were  in  possession  under  a  lease  authorizing 
them  to  mine  upon  the  premises  untU  Feb- 
ruary 20,  1902.  There  Is  no  allegation  that 
there  teas  any  mistake  in  the  terms  of  tbe 
contract  The  writing  Itself  hi  evidence  lim- 
its the  term  unequivocally  to  October  10, 
1001.  To  admit  the  evidence  and  give  It  the 
force  contended  for  by  the  defendants  would 
be  to  p^mit  them  to  insot  In  the  writ- 
ten Instrument  by  oral  evidence  an  addition- 
al agreement  based  upon  a  condition  upon 
the  happening  of  which  the  term  would  be 
extended  for  a  period  of  four  months.  Th9 
statutory  provisions  (dted  are  but  declara- 
tory of  the  common-law  mle  (1  OreenL  Bt. 
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8  275),  and  recognize  aU  the  exceptloos  for 
which  It  provides.  Among  these  is  the  case 
Id  which  evidence  may  be  received  of  the  ex- 
istence of  an  Independent  oral  agreement  not 
inconsistent  with  the  stipulatitHiB  of  the  writ- 
ten contract,  and  In  respect  of  which  the 
writing;  does  not  speak,  but  not  to  contradict, 
vary,  add  to,  or  qualify  the  aI^solate  terms  of 
the  written  contract.  In  such  a  case  the  in- 
dependent oral  sgreonent  must  have  been 
nprak  some  collateral  matter,  and  must  have 
-operated  as  an  Inducementto  the  complaining 
party  to  ent«r  into  the  agreement,  whereas  in 
the  absence  of  It  he  would  not  have  done  so. 
To  deny  the  admission  of  evidence  in  such  a 
cnse,  if  relevant  to  the  Issues  made  by  the 
pleadings,  would  be  to  allow  one  of  the  par- 
ties to  Induce  anothor  to  enter  Into  the  en- 
gngement  under  false  representations,  and  to 
aid  him  to  enforce  It  against  his  advenary 
notwithstanding  the  fraud  practiced  upon 
him,  by  holding  out  to  him  the  fraudulrat 
inducement.  We  recognize  this  principle, 
and  believe  it  to  be  in  full  accord  not  only 
with  the  spirit  of  the  statute,  but  also  with 
adjudged  cases.  Thomas  v.  Scutt,  127  N.  Y. 
133,  27  N.  E.  961;  Naumberg  v.  Young,  44 
N.  J.  Law,  331,  43  Am.  Rep.  380;  Hei  T. 
Heller,  53  Wis.  415,  10  N.  W.  620;  Specht 
T.  Howard,  83  U.  S.  564,  21  L.  Ed.  348;  For- 
sythe  V.  Kimball,  91  U.  S.  291,  23  L.  Ed. 
352:  Seltz  V.  Machine  Co.,  141  U.  S.  510,  12 
Sup.  Ct.  46,  35  L.  Ed.  837;  Van  Winkle  v. 
Crowell.  146  U.  S.  42,  13  Sup.  Ct  18,  36  L. 
Kd.  S80;  Oliver  v.  Hell  (Wis.)  70  N.  W. 
346;  Flynn  v.  Bourneuf,  143  Mass.  277,  9  N. 
B.  650,  58  Am.  Rep.  135;  Elghmie  v.  Tay- 
lor, 98  N.  Y.  288;  Beall  v.  Fisher,  95  Cal. 
568,  30  Fac.  773;  Investment  Co.  v.  Joost, 
117  Cal.  204,  48  Pac.  1083.  This  principle, 
tiowever,  does  not  apply  to  a  case  in  which 
the  oral  promise  relates  directly  to  the  sub- 
ject of  the  contract,  even  thongb  the  claim 
be  that  the  complaining  party  signed  the 
instrunxent  in  reliance  upon  such  promise. 
Fisher  V.  Briscoe,  10  Mont  124,  25  Pac.  30; 
GUlett  V.  Clark,  6  Mont  190,  9  Pac.  823; 
Nelson  v.  Spears,  16  Mont.  351,  40  Pac.  786. 
**Where  there  is  no  fraud  or  mistake  in  the 
preparation  of  the  instrnmrait,  and  it  ap- 
pears that  the  party  signing  understood  Its 
language  and  purport  it  cannot  be  reform- 
ed on  the  ground  that  he  signed  upon  the 
faltb  of  a  contemporaneotiB  oral  promise 
which  was  not  kept  nor  may  such  pr(Hnise 
"be  received  in  evidence  to  control  the  writ- 
ten contract"  Sanford  v.  Gates,  Townsend 
&  Co.,  21  Mont  277,^63  Pac.  749.  It  la  well 
said  in  Nanmberg  v,  Yoang,  supra,  '*that, 
wbere  Hie  written  contract  purports  on  its 
face  to  be  a  memorial  of  the  transaction.  It 
supersedes  all  prior  negotiations  and  agree- 
ments, and  tbat  oral  testimony  will  not  be 
admitted  of  prior  or  contemporaneous  prom- 
ises on  a  subject  which  Is  bo  closely  con- 
nected with  the  iHrfncipal  transaction,  with 
Tospect  to  which  the  parties  are  contracting, 
AS  to  be  part  snd  parcel  of  the-  trangacUon 


itself,  without  the  adjustment  of  which  tiie 
parties  cannot  be  considered  as  having  fin- 
ished their  negotiations  and  finally  conclud- 
ed a  contract"  Under  the  evidence  in 
question,  giving  it  all  the  force  which  Is 
claimed  for  it,  the  allied  oral  agreement 
had  reference  not  to  an  independent  collater- 
al matter,  but  to  the  very  subject-matts  of 
the  written  lease,  namely,  the  length  of  the 
term  specified  ther^n.  It  therefore  had  to 
do  with  the  very  essraice  of  the  contract 
Itself;  and  it  is  impossible  to  admit  it  and 
give  it  the  import  contended  for  by  the  plain- 
tiffs, without  allowing  it  to  substitute  an  en- 
tirely new  contract  for  the  old  one,  and  to 
adjudge  the  rights  of  the  respective  parties 
thereon.  It  presents  a  case,  tho^fore,  which 
not  only  does  not  fall  under  any  one  of  the 
exceptions  to  the  rule,  but  Is  in  direct  vi(rfa- 
tlon  of  it.  FurthermOTe,  we  do  not  think  the 
evidence  tends  to  establish  any  Bgre^«it 
whatever  which  operated  as  an  "inducement 
to  the  defendants  to  sign  the  lease.  Giving 
it  Its  utmost  force,  it  does  not  establish  any 
agreement  whatever.  The  plaintiffs  did  no 
more  than  make  a  promise  of  what  they 
would  do  under  certain  circumstances  which 
might  arise  la  the  futtu%.  The  condition  in- 
.volved  iu>  new  cnr  dlfFerent  consid^ation. 
Nor  did  the  defendants  sign  the  lease  upon 
the  exgrem,  or  even  Implied,  condition  t2iat 
the  alleged  promise  was  to  be  made  good  to 
them. 

2.  The  action  of  the  court  In  excluding  the 
evidence  upon  the  objection  as  made  was  al- 
so correct  Section  2283.  of  the  Civil  Code 
provides,  "A  contract  In  writing  may  be  al- 
.  tered  by  a  contract  In  writing,  or  by  an  exe- 
cuted oral  agreement  and  not  otherwise^" 
The  principle  embodied  In  tbts  provision  ap- 
plies to  all  kinds  of-  contracts  in  writing, 
whether  they  are  required  by  law  to  be  in 
writing  or  not  The  purpose  of  the  section 
is  the  same  as  that  of  the  rule  contained  in 
the  other  provisions  which  we  have  been 
considering.  It  is,  however,  a  distinct  de- 
parture from  the  common-law  rule,  which 
permitted  parties,  at  their  pleasnrev  to  alter 
by  oral  agreement,  whether  executed  or  ex- 
ecutory, any  cfmtract  whi<^  was  not  requir- 
ed to  be  evidenced  by  a  writing.  The  only 
exception  recognized  Is  the  case  in  which 
the  subsequent  oral  agreement  has  been  exe- 
cuted by  (me  or  both  of  the  parties.  In 
such  case  the  agreement,  as  altered  or  modi- 
fled,  Is  deemed  to  have  been  snbstitnted  for 
the  wrltt«i  one,  which  then  ceases  to  be  fhe 
only  evidence  of  the  engagement  ttf  the  par* 
ties.  The  excluded  erldace  does  not,  at 
most,  tmd  to  eetabllsfa  more  Qian  a  mere 
executory  agreement  to  so  change  the  terms 
of  the  written  agreement  as  to  substitute  an- 
other date  for  the  one  written  tbwein,  and 
to  extend  the  life  of  it  for  four  montiis.  No 
consideration  passed  from  the  defendants  to 
the  plaintiffs,  by  virtue  of  which  the  prom- 
ise became  a  binding  oUlgation.  The  alleg- 
ed labseqnent  agreement  was  thwefore 
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wlthla  tlw  prohibition  of  the  vtatute,  and 
conseqouitly  ToIdL  The  evidence  offered  to 
■bow  It  wu  incompetent,  and  was  properly 
excluded. 

Let  the  order  be  affirmed.  Affirmed. 

PIGOTT,  J.  I  concur  In  tlM  ord«  of  af- 
flrmance. 

UIIJaUBN,  concurs. 


(27  Moot.  23) 

JORDAN  at  al.  t.  ANDRUS  et  al. 

(Supreme  Ooart  of  Montana.    Jnne  13,  1902.) 

MUNICIPAL  INDEBTEDNESS-CONSTITUTIONAL 
LIMITATION— CONSTRUCTION. 

Coitat  art.  13,  S  0,  forbids  the  contracting 
of  mnnicipal  debts  "to  au  amount,  including  ex- 
luting  indebtedness,  tn  the  ai;gregate  exceed- 
ing three  per  centum  of  the  value  of  the  tax- 
able property."  Held,  that  "indebteduess,"  aa 
need  therein,  meant  what  a  city  owed,  irre- 
ipective  of  demands  which  It  might  bold 
against  others. 

Appeal  from  district  court,  Custer  county; 
0.  H.  Loud,  Judge. 

Injunction  by  W.  A.  Jordan  and  others 
against  W.  W.  Andrua  and  others.  From 
au  order  dissolving  an  Interlocutory  Injunc- 
tion, plaintiffs  appeal.  Reversed. 

Strevell  &  Porter  and  Qeo.  W.  Farr,  for 
appellants.  O.  W.  Myers  and  Sydney  Ban- 
ner, for  respondents. 

PIGOTT,  J.  This  Is  an  appeal  from  an 
order  dissolving  an  interlocutory  Injunction. 
On  July  15,  1901,  the  plaintiffs,  as  tazpaying 
inhabitants  of  Miles  City,  Mont,  commenced 
au  action  the  object  of  which  is  perpetually 
to  enjoin  the  defendants,  as  mayor,  alder- 
men, and  clerk  of  the  city,  from  signing, 
sealing,  issuing,  or  delivering  certain  city 
hall  bonds,  for  |8,000,  voted  at  an  election 
held  on  April  1,  1901.  One  of  the  grounds 
upon  which  the  injunction  ia  prayed  is  that 
the  proposed  issue  of  bonds  would  create  an 
indebtedness  in  excess  of  3  per  centum  of 
the  total  assessed  value  of  the  taxable  prop- 
erty In  the  city,  according  to  the  last  preced- 
ing assessment,  l^la  is  the  only  question 
we  need  consider.  The  material  allegations 
of  the  complaint  with  reference  to  this  mat- 
ter are  made  positively,  as  of  the  knowl- 
edge of  the  plaintiffs,  and  the  veriflcatlon  im 
sufficient  Upon  the  complaint  the  court 
granted  a  temporary  Injunction,  which,  after 
a  hearing,  waa  dissolved  on  motion  of  the 
defendants,  and  the  plaintiffs  appeal. 

The  constitution  ordains  and  the  statute 
provides  that  no  city  can  become  Indebtpd 
to  an  amount  exceeding  8  pa-  centum  of  the 
valuation  ot  the  taxable  property  therein, 
as  shown  by  the  last  assessment  previous 
to  the  incurring  of  anch  Indebtednesa.  Sec- 
tion 6  of  article  13:  "No  city,  town,  town- 
ship or  school  district  shall  be  allowed  to 
become  Indebted  In  any  manner  or  for  any 
porpoM  to  u  amount*  including  exiating  ii^ 


debtedness,  In  the  aggregate  exceeding  three 
per  centum  of  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last 
aseeesment  for  the  state  and  county  taxes 
previous  to  the  incurring  of  such  indeiited- 
ness.  and  all  bonds  or  obligations  In  excess 
of  sach  amount  given  by  or  on  behalf  of 
such  dty,  town,  township  or  school  district 
ahall  bo  void:  provided,  however,  that  the 
legislative  uwemd>ly  may  extend  the  limit 
mentioned  In  this  section,  by  authorizing 
municipal  corporations  to  submit  the  ques- 
tion to  avote  of  the  tax-payers  affected  there- 
by, when  such  increase  is  necessary  to  con- 
struct a  sewerage  system  or  to  procure  a 
supply  of  water  for  such  municipality 
which  shall  own  and  control  said  wata  sup- 
ply and  devote  the  revenues  derived  there- 
from to  the  payment  of  the  debt"  Section 
4800  of  the  Political  Code:  "The  dty  or 
tovra  council  has  power:  •  •  •  (64) 
•  *  •  To  contract  an  Indebtedness  on  be- 
half of  the  city  or  town  upon  the  credit 
thereof,  by  borrowing  money  or  issuing 
bonds  fOT  the  following  purposes,  to-wit: 
Erecting  puUlc  buildings.  •  •  •  The  to- 
tal amount  of  indebtedness  authorized  to  be 
contracted  In  any  form  must  not  at  any  time 
exceed  three  per  centum  of  the  total  assess- 
ed valuation  of  the  taxable  property  of  the 
city  or  town,  as  ascertained  by  the  last  as- 
sessment for  state  and  county  taxes.  *  *  *" 
According  to  the  last  assessment  (1000),  the 
total  value  of  taxable  property  In  Miles  &ty 
waa  $008,829.  Three  per  centum  of  that 
value  is  $29,064.87.  On  the  1st  day  of  July, 
1901,  the  city  was  indebted  on  outstanding 
bonds  and  warrants  In  the  sum  of  922,500,— 
perhaps  more.  If  the  amount  of  the  pro- 
posed Indebtedness  be  added,  the  total  In- 
debtedness will  be  $30,500.— an  excess  over 
the  constitutional  limit  of  fl,435.13.  But 
the  defendanta  assert  that  the  following 
enumerated  assets  of  the  dty  should  be  de- 
ducted from  the  indebtedness:  Cash  on 
hand,  $815.02;  claim  against  Custer  county 
for  road  taxes  collected  for  the  city  $1,065; 
amount  due  from  abutting  landowners  for 
sidewalks,  $476,— a  total  of  $2,356.02.  If 
this  be  deducted  from  the  $30,500,  the  In- 
debtedness, Including  the  proposed  $8,000, 
would  he  $28,144.88,  or  $019.80  less  than  the 
prescribed  limit  It  Is  not  now  necessary  to 
determine  whether  the  $816.02.  cash  on  hand 
may  be  deducted,  and  we  reserve  the  ques- 
tion. Suffice  it  to  say  that  the  other  two 
Items,  amounting  to  $1,640,  are  not  to  be 
used  In  reduction  of  the  city's  Indebtedness. 
Deducting  the  cash,  but  not  the  claims  for 
road  taxes  and  sidewalks,  the  limit  of  In- 
debtedness is  exceeded  by  $620.11.  The  con- 
stitutional prohibition  Is  plain,  and  not  eaal- 
ly  misunderstood.  Notwithstanding  the  many 
decisions  rendered  by  courts  of  great  learn- 
ing and  high  respectability  to  the  con- 
trary, we  hold  that  within  the  purview  of 
section  6  of  article  13,  supra,  "indebtednesa" 
means  what  the  dty  owes,  Irrespectlva  ot 
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the  d^man^s  It  may  hold  against  others. 
Slmilnr  salutary  prorlsloDS  of  organic  law 
have  often  been  frittered  away,  disregarded, 
or  perverted  by  means  of  strained  and  im- 
natural  Interpretations.  We  refuse  to  fol- 
low them.  A  private  p^son  who  owes  $10r 
000,  and  at  the  same  time  has  assets  of  the 
value  of  $100,000,  Is  Indebted  to  the  former 
amount.  His  net  financial  worth  is  $90,000. 
The  fact  that  his  bills  receivable  are  greater 
than  his  liabilities  does  not  and  cannot  can- 
cel the  debt.  So  with  the  city.  Not  all  the 
$8,000  indebtedness  ptopoaed  to  be  Incurred 
would  be  without  the  3  per  centum  limit 
But  the  object  for  which  the  bonds  were 
voted  Is  single.  The  debt  would  be  indi- 
visible, and  the  part  within  the  limit  la  not 
separable  from  that  without. 

The  order  appealed  from  is  reversed,  and 
the  cause  Is  remanded  for  further  proceed- 
ings. Reversed  and  remanded. 

BHANTLY,  G.  J.,  and  MILBUBN,  J.,  con- 
cur. 


(28  Vasb.  613) 

McAi-usTEB  T.  McAllister. 

(Stq>reme  Court  of  Washington.   May  14, 
1902.) 

DIVORCE— GROUNDS— BVIDENCB— SUFFICIENCY 
—EXCEPTIONS— APPKAL-REMAND- 
INO  CAUSE-NECESSITY. 

1.  Ballinger's  Ann.  Codes  &  St.  S  5050,  pro- 
vides that  an  exception  is  a  claim  of  error  in 
a  ruling  of  a  comt  made  to  the  course  of  au 
actiou  or  proceeding  or  after  judgment  there- 
in. Section  6520  prorides  that  in  actions  tried 
without  a  jnt^  the  evidence  of  facts  shown  by 
a  certified  bill  of  exceptions  shall  be  exam- 
ined by  the  supreme  court  de  novo,  so  far  as 
the  findings  of  fact  based  thereon  shall  have 
been  excepted  to,  and  the  cause  shall  be  de- 
termined oy  the  record  on  appeal,  induding 
such  exceptions,  lu  eu  action  for  divorce  no 
formal  flndlugs  of  fact  or  law  were  made,  but 
the  case  was.  ordered  dismfascd,  "as  a  case  for 
divorce  on  the  ground  of  cruelty  had  not  been 
made  out,"  to  which  exception  was  talten,  and 
afterwards  a  judgment  of  dismissal  was  enter- 
ed, redtiog  that  "the  plaintiff  has  not  sue- 
tamed  the  allegntions  of  her  complaint,"  which 
was  also  excepted  to.  Held,  that  the  excep- 
tlous  were  soUlcieut  to  authorize  the  case  to 
be  reviewed. 

2.  Where  a  liusbnnd  by  force  compels  his 
wife  to  submit  to  sexaal  mtercourse  while  she 
is  pregnant  and  suffering  from  morning  sick- 
ness, the  effect  of  which  is  to  mnke  her  very 
siL-k  at  times,  and  which,  taken  with  his  other 
conduct,  gradually  undermines  her  health,  she 
■is  entitled  to  a  divorce.^ 

3.  In  ao  actiou  for  divorce,  nncoutradicted 
evidence  that  the  wife,  thongh  fairly  robust 
before  the  marriage,  left  her  husband  fairly 
broken  in  health;  that  she  rapidly  recovered 
when  she  got  from  •under  his  mfluence;  that 
she  was  soon  to  become  a  mother  for  the  first 
time;  and  that,  though  she  was  penniless  and 
deiiradent,  he  declared  tiiat  it  was  "absolutely 
impossible''  for  them  to  ever  live  toRether 
again, — sufficiently  corroborated  the  wife's  tes- 
timouy  as  to  cruel  treatment  in  compelling  her 
to  submit  to  sexual  interconrse  while  pregnant 
and  suffering  from  morning  sickness,  though 
denied  by  the  husband,  to  warrant  a  reversal 
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of  the  judgment  of  the  trial  conrt  dismissing 

her  action. 

4.  Where,  on  the  reversal  of  a  Jadgmeut  dis- 
missine  an  action  for  divorce,  the  couit  caimot, 
from  the  evidence  in  the  record,  make  an  award 
affecting  property,  the  cause  will  be  remanded 
to  the  trial  court,  with  instructions  to  enter  a 
decree  of  divorce,  and  make-  equitable  provi- 
sion toe  the  support  of  the  wife  and  child. 

Appeal  from  snperlor  court,  IFaklma  county; 
John  B.  Davidson.  Judge. 

Actlmi  for  divorce  by  EMIth  E.  McAllister 
against  Alex  McAllister.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Beveiscd. 

Whitson  &  Parka-,  for  aH»elhmt.  Henry 
J.  Snively,  for  respondent 

PER  CURIAM.  The  appellant  brought  this 
action  for  divorce,  alleging  cruel  treatment 
and  personal  indignities  rendering  life  bur- 
densome. An  answer  was  filed  to  the  com- 
plaint, after  which  a  trial  was  bad  upon  the 
merits,  resulting  in  a  judgment  dismissing 
the  action.  The  respondent,  at  the  opening  of 
the  trial,  objected  to  -the  introduction  of  evi- 
dence on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  be  urges  the  question  in  this 
court.  It  Is  argued  that  the  complaint  states 
mere  conclusions  without  specification  of  what 
the  respondent's  acts  were,  and  thus  fails 
within  the  rule  of  -Stanley  t.  Stanley,  24 
Wash.  400,  61  Fac,  732,  The  complahit  here, 
however.  Is  much  more  specific  than  was  the 
one  under  consideration  in  that  case.  It  sets 
out  minutely  and  in  detail  the  acts  constitut- 
ing the  cruelty  and  personal  Indignities  com- 
plained of,  and,  if  tliese  acts  are  sufficient  to 
Justify  the  granting  of  a  divorce,  the  com- 
plaint Is  in  no  wise  objectionable. 

The  respondent  next  insists  that  no  excep- 
tlous  were  taken  to  the  findings  of  fact  made 
by  the  lower  court,  and  tiiat  the  cause  cannot 
be  reviewed  In  this  court  for  that  reason, 
There  were  ao  formal  findings  of  fact  or  con- 
clusions of  law  made  by  the  trial  court  The 
records  show  that  at  the  conclusion  of  the 
evidence  and  the  arguments  of  counsel  the 
court  ordered  the  case  dismissed,  "as  a  case 
for  divorce  on  the  ground  of  cruelty  had  not 
been  nuide  out"  To  this  the  appellant  duly 
excepted.  Afterwards  a  Judgment  of  dismiss- 
al was  entered,  in  which  It  Is  recited  that  the 
court  "finds  that  the  pIalnti£F  has  not  sus- 
tained the  allegations  of  her  complaint," 
which  was  also  duly  excepted  to  by  the  ap- 
pellant. The  respondent  does  not  point  out 
what  further  exception  he  conceives  ought  to 
have  been  taken,  nor  does  he  say  why  he 
deems  the  exceptions  taken  Insufflclent  In 
our  opinion,  the  exceptions  -are  sufficient 
They  clearly  pointed  out  to  the  trial  court 
the  appellant's  claim  of  errors  In  Its  rulings 
and  declslous,  and  this  Is  all  that  is  required 
by  the  statute.  Balllnger's  Ann.  Codes  &  St. 
§g  5050,  6520, 

The  merits  of  the  controversy  present  a 
case  not  altogether  new  in  Judicial  annals.  In 
the  main  It  is  the  usual  story  of  a  matrlaxe 
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between  a  man  In  the  decline  of  life  and  a 
woman  just  entering  upon  her  majority.  It 
was  found  that  tastea,  desires,  habits,  and 
views  of  life  formed  and  acquired  by  one 
whose  life  Is  well  spent  cannot  readily  be  laid 
aside,  or  be  much  more  readily  conformed  to 
by  one  whose  life  Is  at  its  beginning.  As  Is 
not  uncommon  In  such  cases,  the  life  of  the 
I)artles  together  began  in  bickerings,  and  end- 
ed in  bitterness,  mutual  hatred,  and  final  sep- 
aration. And  were  this  all  that  was  shown 
by  the  record,  we  wonld  be  content  to  leave 
the  parties,  as  the  lower  court  left  them,  to 
work  out  their  diCFerences  as  best  they  might; 
and  this  notwithstanding  we  cannot  but  re- 
gard the  evidence  as  showing  the  husband  to 
be  the  more  blamable,  as  it  appears  that  the 
wife  was  not  without  fault,  and  at  times 
seems  to  have  been  herself  the  aggressor. 
But  the  ai^llant  charges  the  respondent  with 
certain  abuses  of  his  sexual  privileges,— with 
having  by  force  compelled  her  to  submit  to 
sexual  intercourse  while  she  was  pregnant 
and  suffering  from  morning  sickness,  the  ef- 
fect of  which  was  to  make  her  very  sick  at 
the  times,  and,  taken  with  his  other  miscon- 
duct, to  gradually  undermine  her  health. 
This,  if  proven,  entitles  her  to  the  rdlef  de- 
manded  In  her  complaint.  It  Is  contended, 
however,  that  It  Is  not  proven;  that,  notwith- 
Btandlug  the  appellant  testified  to  that  state 
of  facts,  It  is  emphatically  denied  by  the 
respondent,  and  not  supported  by  any  cor- 
roborative evidence;  and,  further,  that  the 
trial  court,  who  had  the  witnesses  before  falm, 
was  better  able  to  judge  of  the  truthfulness 
of  their  statements  than  is  this  court,  which 
must  determine  the  question  from  written  evi- 
dence. The  statement  concerning  the  advan- 
tages i>08ses8ed  by  the  trial  court  in  deter- 
mining the  truthfulness  of  contradictory  evi- 
dence is  unquestionably  true,  and  It  Is  per- 
haps true  there  Is  no  direct  testimony  corrobo- 
rating the  appellant  on  this  branch  of  the 
case,  but  we  cannot  agree  that  there  Is  no  evi- 
dence in  the  record  at  all  which  does  bo.  In 
the  first  place,  the  respondent  felt  compelled 
to  contradict  In  some  one  or  more  particulars 
every  witness  in  the  case  who  testified  to 
his  condact  towards  the  appelant  and  he  was 
not  entirely  condBtent  In  his  own  statements 
concerning  certain  matters  which  he  testified 
to  at  different  stages  of  the  case.  In  the  sec- 
ond place,  it  was  shown  without  contradic- 
tion that  the  app^nt  vras  In  fairly  robust 
health  when  the  marriage  took  place,  that  she 
left  him  considerably  broken  in  health,  and 
that  she  rapidly  recovered  her  normal  condi- 
tion as  soon  as  she  got  from  under  his  infiu- 
mce.  Again,  it  appeared  on  the  trial  that  the 
appellant  was  soon  to  become  a  mother  for 
the  first  time.  It  was  shown  that  she  was 
penniless  and  dependent.  These  conditions, 
so  far  fnmi  appealing  to  the  defendant,  did 
not  exact  from  him  an  offer  or  promise  of  aid 
or  support,  or  even  prevent  him  from  saying  it 
was  **abfiolutely  Impossible"  for  the  appellant 
and  himself  to  ever  live  together  again.  It  may 


be  that  these  facts,  as  we  say,  do  not  directly 
corroborate  the  appellant  in  tiiis  one  particu- 
lar, but,  to  our  minds,  It  Indirectly  does  so, 
and  Is  sufficient  to  warrant  this  court  reach- 
ing a  contrary  conclusion  from  the  evldfiaice 
than  that  reac^ied  by  the  trial  court 

On  the  whole  of  the  record  we  conclude 
that  the  appellant  Is  entitled  to  a  decree  of 
divorce,  and  to  a  suitable  provision  for  her 
support  and  maintenance,  and  for  the  support 
and  maintenance  of  her  child,  should  It  be  liv- 
ing. Owing  to  the  state  of  the  record,  this 
court  cannot  well  make  an  award  affecting 
the  property  without  the  risk  of  doing  an  In- 
justice to  one  or  the  other  of  the  parties,  and 
the  cause  will  therefore  be  remanded  to  the 
lower  court,  with  Instructions  to  enter  a  de- 
cree dissolving  the  bonds  of  matrimony  ex- 
isting between  the  parties,  and  to  make  such 
provision  for  the  support  of  the  appellant  and 
her  chUd,  If  It  be  living,  as  will  to  the  trial 
court  seem  meet  and  equitable,  with  leave  to 
hear  such  further  testimony  on  the  question 
of  property  aa  either  side  maj  desire  to  <rffer. 


(B  Idaho,  3tt) 

In  re  INMAN. 

(Supreme  Court  of  Idaho.    May  23,  10Q2.) 

MEDICAL  EXAMINERS— APPOINTMENT  BT  OOT- 
BaNOR— CONSTITUTIONAL  lAW. 

1.  A  legislative  enactment  providing  for  a 
state  board  of  medical  examiners,  ana  author* 
izing  the  governor  to  appoint  such  board  with- 
out the  concurrence  of  toe  senate,  does  not  con- 
travene section  1  of  article  2,  nor  section  6  of 
article  4,  of  tiie  constitution  of  Idaho. 

2.  The  act  of  March  3,  1899  (Sess.  Laws 
1S99,  p.  S45),  commonly  known  as  "The  Med- 
ical Bill,"  Is  constitutional,  and  does  not  vest 
judicial  power  In  the  state  board  of  medical 
examiners. 

3.  Said  act  of  March  3,  1899  (Sess.  Laws 
1899,  p.  345).  does  not  violate  the  rale  againsc 
special  or  class  legislation,  nor  the  nue  of 
''equality  before  the  law,"  and  does  not  grant 
speelal  Immunities  to  special  classes,  bat  its 
enactment  is  a  valid  exerdsa  of  the  proper 
police  power  of  the  state.^ 

(Syllabas      the  Goart) 

Application  of  L.  F.  Inman  for  writ  of 
habeas  corpus.  Writ  denied. 

I.  N.  Smith,  for  petitioner.  Frank  Mar- 
tin, Atty.  Gen.,  for  the  State. 

QUABLBS,  O.  J.  This  is  an  application 
for  a  writ  of  habeas  corpus.  The  petitioner. 
In  his  petition,  alleges  that  he  Is  unlawfully 
restrained  of  his  liberty  by  the  sheriff  of  Nes 
Perce  county,  under  a  warrant  of  arrest 
which  issued  out  of  the  probate  court  of  said 
Nez  Perce  county  In  which  the  petitioner  Is 
charged  with  unlawfully  practicing  medicine 
without  having  first  procured  a  license.  In 
violation  of  the  act  of  March  3.  1899,  com- 
monly known  as  "The  Medical  BUI."  See 
Sess.  Laws  1899,  p.  345.  The  petition  shows 
that  the  petitioner  made  an  appUcatifHi  to 


1  See  CoDBtltutlonal  Law,  vol.  10,  C«Bt.  Dl|.  11  CU 
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the  district  Judge  of  the  Second  Judicial 
district  for  a  writ  of  habeas  corpus,  and 
wbicb  application  was,  by  said  district  Judge, 
denied.  This  application  Is  based  upon  the 
Idea  that  the  said  act  of  March  3,  1899,  was 
aitd  is  uucoDstitutional  and  void. 

ft  is  contended  on  behalf  of  the  petitioner 
that  Inasmuch  na  the  said  act  antborlzes 
and  empowei's  the  governor  of  this  state 
to  name  and  appoint  a  state  board  of  med- 
ical examiners,  and  to  fill  vacancies  upon 
said  board,  without  the  assent  and  concur- 
rence of  the  senate,  tbe  same  contravenes 
section  1  of  article  2  of  tbe  constitution. 
That  section  Is  as  follows:  "The  powers  of 
the  govemment  of  this  state  are  divided  Into 
three  distinct  departments:  tbe  legislative, 
executive,  ond  Judicial,  and  no  person,  or 
collection  of  persons,  charged  with  tbe  exer- 
cise of  powers  properly  belonging  to  one  of 
these  departments  shall  ^ercise  any  powers 
properly  belonging  to  either  of  the  oth«-8, 
except  as  In  this  constitution  expressly  dl- 
retted  or  permitted."  Section  6  of  article  4 
of  the  constitution  is  as  follows:  "Tbe  gov- 
ernor shall  nominate  and  by  and  with  the 
consent  of  the  senate,  appoint  all  officers 
whose  offices  are  established  by  this  con- 
fitltution,  or  which  may  be  created  by  law, 
and  whose  appointment  or  election  Is  not 
otherwise  provided  for.  If  during  tbe  re- 
cess of  the  senate,  a  vacancy  occurs  In  any 
state  or  district  office,  the  governor  shall 
appoint  some  fit  person  to  discbarge  tbe 
duties  thereof  until  the  next  meeting  of 
the  senate,  when  be  shall  nominate  some 
Iierson  to  fill  such  office.  If  tbe  office  of  a 
Justice  of  the  supreme  or  district  court,  sec- 
retary of  state,  state  auditor,  state  treas- 
urer, attorney  general,  or  superintendent  of 
public  instruction,  shall  be  vacated  by  death, 
resignation  or  otherwise.  It  shall  be  the  duty 
of  the  governor  to  fill  the  same  by  appoint- 
ment, and  the  appointee  shall  hold  his  office 
until  bis  successor  shall  be  elected  and  quali- 
fied in  such  manner  as  may  he  provided  by 
law."  Tbe  act  in  question  does  not  contra- 
vene either  of  said  provisions  of  the  consti- 
tution. Section  6,  article  4,  supra,  points 
out  the  manner  of  Qlling  offices  whose  ap- 
pointment or  election  is  not  otherwise  pro- 
Tided  for  by  law.  But  in  the  act  in  question 
tbe  legislature  has  provided,  as  It  has  power 
to  do  under  the  constitution,  for  the  appoint- 
ment by  the  governor.  The  manner  provided 
In  said  medical  bill  for  the  appointment  of 
tiie  board  does  not  deprive  the  legislature 
of  the  power  of  Impeachment. 

It  is  argued,  on  behalf  of  the  petitioner, 
that  the  said  act  of  March  3,  1899,  Is  uncon- 
stitntional  because  It  is  provided  In  the  fifth 
section  thereof  that  "persons  who  received 
a  license  under  tbe  now  defunct  medical 
law  of  1897  will  simply  be  required  to  trans- 
mit such  license."  It  Is  also  contended  that 
the  said  act  by  Its  terms  exempts  railroad 
surgeons,  while  In  the  discharge  of  their 
otRclfil  duties,  who  live  In  other  states,  from 


the  operation  of  tbe  act  while  performing 
tbe  duties  of  surgeons  or  physicians  tem- 
porarily  In  this  state.  This,  It  Is  argued.  Is 
class  legislation,  which  makes  tbe  statute 
unconstitutional.  It  Is  also  contended,  on 
behalf  of  petitioner,  that  said  act  Is  uncon- 
stitutional because  It  takes  away  from  old 
practitlonere,  under  tbe  law  of  1887,  the 
right  to  practice  medicine,  and  It  Is  argued 
tliat  this  takes  a  vested  right,— a  property 
right,— from  such  old  practitioners,  without 
due  process  of  law.  It  is  also  argued,  on 
behalf  of  petitioner,  that  under  the  said  act 
of  March  3,  1899,  Chinese  are  ineligible  to 
practice  medicine,  and  cannot  be  licensed, 
and  that  therefore  the  act  Is  In  contraven- 
tion of  tbe  constitution,  and  violates  existing 
treaties  between  this  country  and  Ghlna,  and 
is  therefore  unconstitutional  and  void.  It  Is 
also  contended  that  under  the  provisions  of 
said  act  old  practitioners  are  required  to  pay 
$5  for  license,  while  those  who  bad  obtained 
license  under  the  defunct  medical  bill  of 
1897  do  not  have  to  pay  anything  for  license; 
and  that  It  requires  a  license  fee  of  925  from 
all  applicants  who  are  required  to  take  an 
examination.  For  all  of  these  reasons,  It 
Is  claimed  that  said  act  of  March  3,  1899,  Is 
class  legislation;  that  It  grants  "special  Im- 
munities to  special  classes;"  that  It  vio- 
lates the  rule  of  "equality  before  tbe  law.** 
In  order  to  fully  understand  the  contentions 
made  on  behalf  of  petitioner,  It  Is  necessary 
to  set  forth  In  eztenso  sections  6  and  6  of 
said  act,  found  on  pages  346  and  347.  Sess. 
Laws  1899,  and  which  are  as  follows: 

"Sec.  6.  All  persons,  except  as  herein- 
after provided,  who  were  legally  engaged 
in  tbe  actual  practice  of  medldne  and  sur^ 
gery  or  -either  of  them  within  the  -state,  at 
the  time  of  the  passage  of  this  act,  under 
the  provisions  of  the  medical  act  of  1887. 
shall  be  licensed  without  examination  to 
continue  such  practice  tmder  this  act,  by 
making  application  to  the  state  medical  ex- 
amining board  upon  suitably  prepared  blanks 
to  be  furnished  by  said  board,  within  six 
months  from  the  taking  efl^ect  of  this  act. 
Tbe  applicant  shall  be  required  to  transmit 
with  said  application,  a  certificate  from  the 
county  recorder  from  the  county  in  Which 
be  or  she  may  reside,  that  said  applicant 
Is  a  bona  fide  resident  of  the  state  and  has 
recorded  bis  or  her  diploma  under  th^  pro- 
visions of  the  medical  act  of  1887,  giving 
date  of  such  record.  Persons  who  received 
a  license  under  the  now  defunct  medical 
law  of  1897  win  simply  be  required  to  trans- 
mit snch  license.  The  fee  for  license  under 
this  section  shall  be  five  dollars  ($5)  and  shall 
In  each  case  accompany  the  application. 
Upon  fnlflllment  of  tbe  requirements  herein 
stated,  tbe  board  shall  Issue  to  said  appli- 
cant a  license  to  practice  medicine  and  sur- 
gery within  this  state.  Persons  for  whom 
the  provisions  of  this  section  are  intended, 
failing  or  refusing  to  avail  themselves  of  the 
aam«,  shall  be  and  are  b^by  subject  to 
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tbe  requlrementB  of  gcctlou^Bix  of  this  act 
"Sec.  6.  Atter  tbe  passage  of  this  act, 
every  person,  except  as  hereinafter  provided, 
desiring  to  commence  the  practice  of  medi- 
cine and  surgery,  or  either  of  them,  within 
the  state  shall,  Immediately  and  prior  to 
commouclug.  the  same,  make  a  written  ap- 
plication to  the  state  medical  examining 
board,  upon  suitably  prepared  blanks,  to 
be  furnished  by  the  board,  for  a  license  so 
to  do.  The  applicant  shall  transmit  with 
said  application  his  or  her  diploma  together 
with  an  affldaTit  setting  forth  that  said 
diploma  is  genuine  and  that  the  applicant 
Is  the  rightful  possessor  and  the  identical 
pei'son  named  therein,  and  that  same  was 
obtained  by  puraulng  the  regular  course  of 
study  or  examination  in  said  institution,  and 
setting  forth  that  be  or  she  is  a  citizen  of 
the  tinlted  States,  or  has  declared  their  in- 
tention of  becoming  such.  If  the  said  di- 
ploma has  been  Issued  by  a  r^utable  col- 
lege of  medicine  In  good  standing,  aald  ap- 
plicant shall  be  eligible  to  examination.  All 
applicants  sliail  be  «aimined  in  the  applied 
branches  of  tbe  theory  and  practice  of  med- 
icine and  surgery  or  either  of  them,  as  those 
branches  are  taught  in  the  reputable  chsjv 
tared  schools  of  the  system  of  medicine  to 
which  the  applicant  belongs  and  which  the 
applicant  Intends  to  practice,  and  such  ex- 
amination shall  In  all  cases  include  anatomy, 
pliysiology,  pathology,  diagnosis,  hygiene, 
chemistry,  histology  and  toxlcoiogy.  No  ap- 
plicant for  licmse  shall  be  allowed  to  inac- 
tice  medicine  and  sni^ry  or  either  of  them 
until  such  license  shall  hare  heen  granted. 
The  board  shall  cause  the  examination  to 
be  scientific  and  practical  and  sufficiently 
thorough  to  test  the  applicant's  fitness  to 
practice  medldne  and  surgery  or  ^ther  of 
them  and  if  the  applicant  correctly  answer 
at  least  serenty-flve  per  cent,  of  all  the 
questions  submitted,  said  hoard  shall  graut 
the  applicant  a  license  to  practice  medicine 
and  surgery  in  this  state.  Every  aK>Ucant 
for  license  under  any  of  the  proTlsions  of 
this  act,  must  famish  sufficient  evidwce  to 
the  board  that  they  are  of  good  moral  char- 
acter. AH  applications  under  this  section 
must  be  accompanied  by  twenty-flve  dollars 
<$25.00)  which  is  the  fee  for  »amlnatIon  un- 
der this  section.  Should  the  applicant  fail  to 
pass  said  examination,  tbe  fee  la  not  returna- 
ble. The  cost  of  transmission  to  and  from  the 
board  of  all  papers  belonging  to  an  appli- 
cant under  this  or  any  other  section  of  this 
act  shall  be  paid  by  the  applicant  In  tbe 
case  an  applicant  for  an  examination  falls 
to  pass  the  required  examination,  he  or  she 
may  be  re-examined  after  the  «plratfon  of 
six  months,  and  within  one  year  without 
the  payment  of  an  additional  fee,  and  there- 
after said  applicant  may  be  examined  as  often 
as  desired  at  any  regular  or  special  meeting 
of  the  board  on  the  payment  of  the  regular 
fee  for  such  examination.  Said  board  may 
also  refuse  a  license,  for  unprofessional  con- 


duct or  conduct  of  a  criminal,  Immoral,  or 
dishonorable  nature." 

Under  the  provisions  of  this  act,  construed 
as  a  whole,  any  person  who  was  at  the  time 
of  the  passage  of  the  act  actually  engaged  In 
the  practice  of  medicine  or  surgery,  or  either, 
wltliin  the  state,  under  the  provisions  of  the 
medical  act  of  1887  (Rev.  St.  §§  1298  et  seq.J, 
shall  be  licensed  without  examlnatloo  to  con- 
tinue such  practice  under  this  act  by  making 
an  application  to  the  board  of  medical  ex- 
aminers, and  forwarding  with  his  application 
certain  evidence  showing  that  he  has  filed  and 
recorded  his  diploma,  as  required  by  tbe  act 
of  1887,  and  that  he  is  of  good  moral  char- 
acter. 

We  find  nothing  in  this  act  which  attempts 
to  deprive  any  one  of  a  vested  r^bt  It  is 
true  that  persons  who  are  actually  engaged  in 
tbe  practice  of  medicine  or  surgery  under  tbe 
I^awB  of  1887,  and  persons  who  had  acquired 
a  license  from  the  board  under  the  defunct 
act  of  1887,  are  not  required  to  undergo  an 
examination  before  the  board  of  examiners 
under  tbe  act  In  question;  and  it  is  also  true 
that  such  persons  are  only  required  to  pay  to 
the  board  a  fee  of  95,  while  all  other  per- 
sons required  to  take  an  examination  are  re- 
quired to  pay  a  fee  of  f25.  Tbese  provisions 
are  not  in  our  opinion,  opoi  to  the  objection 
of  "class  legislation"  or  "special  immunities." 
The  act  makes  certain  evidence  prima  facie 
sufficient  to  admit  the  applicant  to  license 
and  to  continue  tbe  practice  of  medifUne  and 
surgery,  or  either,  without  examination.  This 
provision,  and  the  providon  requiring  that  the 
fee  of  $5  should  be  paid,  applies  to  all  per- 
sons who  stand  in  tbe  same  posltl(Hi,  that  Is,* 
those  who  under  the  act  need  not  take  the 
examination.  It  Is  not  an  unraasonable  re- 
quirement, nor  class  legislation,  to  require  that 
tbose  applicants  who  do  not  possess  the  E»lma 
fade  evidence  required  by  tbe  statute  to  en- 
title them  to  license  without  examination  pay 
to  the  board  of  examiners  a  fee  of  $25.  The 
objection  that  the  act  ^  Its  tmns,  excludes 
Chinese,  and  violates  provisions  In  existing 
treaties,  and  is  therefOTe  unconstitutional,  need 
not  be  discussed  here,  for  the  reason  that  if 
that  contention  la  true,  it  would  only  avoid 
that  one  provision  in  the  act  and  would  not 
avoid  the  act  In  Ito  entirety.  There  Is  no  con- 
tention that  the  petitioner  Is  a  Chinaman,  or 
is  a  subject  of  tiie  CSiInese  empire,  and  there- 
fore It  is  unnecessary  to  pass  upon  that  ques- 
tion in  this  proceeding.  It  1b  not  true,  as 
contended  on  behalf  of  the  petitioner,  that 
those  who  acquired  a  license  under  the  de- 
funct act  of  1897  are  required  to  pay  noth- 
ing for  a  license  under  the  provislcma  of  this 
act  Section  6  of  the  act  set  forth  supra  ex- 
pressly provides  that  "the  fee  for  license  un- 
der this  section  shall  be  five  dollars  ($5)  and 
Shan  In  each  case  accompany  the  applica- 
tion." 

It  Is  argued  <m  b^lf  of  tbe  petitioner, 
too,  that  no  one,  under  the  provisions  of  the 
act  In  question,  can  take  the  examination  and 
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Acquire  license  srho  Is  not  a  graduate  of  a 
reputable  collie  of  medicine  In  good  stand* 
ing;  and  that  tbe  board  is  made  the  judge  of 
what  Is  a  reputable  scbool  of  medicine,  and 
tlierefore  vested  with  Judicial  power,  in  con- 
trarention  of  the  provisions  of  our  coustlta- 
tiou.  We  think  that  the  provisions  complain- 
ed of  are  reasonable  and  a  proper  exercise 
of  the  police  power  of  the  state.  Similar  leg- 
islative acts  have  so  often  been  held  to  be  a 
proper  exercise  of  the  police  power  of  the 
state  as  to  make  citation  of  authority  upon 
that  question  almost  unnecessary.  It  has  oft- 
en been  held  that  it  Is  competent  for  the  leg- 
islature to  provide  for  a  board  who  shall  pass 
upon  the  competency  of  applicants  to  practice 
medicine  and  surgery.  The  vesting  of  such 
pon-er  in  the  board  does  not  grant  to  It  such 
Judicial  power  as  renders  the  act  objectionable 
under  the  provisions  of  section  2  of  article  6 
of  our  constitution.  The  act  in  question,  how- 
ever, expressly  provides  that,  if  the  medical 
board  of  examinei'S  shall  refuse  an  applicant 
a  license  for  any  reason,  the  applicant  may 
have  the  action  of  the  board  reviewed  In  the 
district  court  A  careful  perusal  of  the  act 
in  question,  and  of  all  its  parts,  shows  a  care- 
fully guarded  -Intent  on  the  part  of  the  fram- 
ers  of  the  act,  and  on  the  part  of  the  legisla- 
ture in  enacting  it,  to  protect  the  health  and 
lives  of  the  inhabitants  of  the  state;  to  pre- 
vent lncomx>etent  persons  from  practicing 
medicine  and  surgery;  and,  at  the  same  time, 
to  work  no  Injustice  upon  the  part  of  appli- 
cants for  license,  recognizing  the  rights  of  the 
old  practitioners,  under  the  act  of  1887,  who 
were  not  graduates  of  any  medical  school, 
recognizing  the  rights  of  those  who,  under 
said  act,  had  diplomas  from  medical  schools, 
and  who  were  actually  engaged  in  the  prao- 
tice  of  medicine  at  the  time  of  the  passage  of 
the  act  In  question;  and  by  providing  in  ex- 
press terms  for  a  review,  by  the  courts,  of 
the  action  of  the  state  medical  board  in  all 
cases  in  which  they  should  refuse  an  appli- 
cant a  license.  Under  the  provisions  of  said 
act,  all  applicants  must  be  persona  of  good 
moral  character,  free  from  criminal  practices, 
and  that  they  should  not  be  convicted  crim- 
inals,—a  wise,  humane,  proper,  and  legitimate 
exercise  of  the  police  power  of  the  state.  In 
considering  the  different  questions  raised  on 
b^alf  of  the  application  of  tbe  petitioner,  a 
careful  perusal  of  the  following  authorities, 
cited  by  the  attorney  general,  in  opposition  to 
the  granting  of  the  writ  demanded,  are  of 
peculiar  interest,  and  shed  much  light  upon 
tbe  questions  raised,  to  wit:  Davis  v.  State, 
01  Am,  Dec.  331;  People  v.  Hasbrouck  (Utah) 
30  Pac.  OlS;  Harding  v.  People  (Colo.  Sup.) 
15  Pac.  727;  State  v.  Carey  (Wash.)  30  Pac. 
729;  State  v.  Vandersluls  (Minn.)  43  N.  W. 
789,  6  L.  K.  A.  119;  Hewitt  v.  Charier,  16 
Pick.  356;  Ex  parte  Spinney,  10  Nev.  324. 
See,  also,  the  case  of  Dent  v.  West  Virginia, 
129  r.  S.  114,  9  Sup.  Ot.  231,  32  L.  Ed.  625, 
citel  by  coimsel  for  petitioner,  In  which  Mr. 
Justice  Field  discusses  at  length  a  similar  act 


passed  by  tbe  legislature  of  tbe  state  of  West 
Virginia,  and  holds  tbe  same  to  be  constitu- 
tional and  valid.  This  last  case.  Dent  v.  West 
Virginia,  supra,  disposes  of  tbe  contention  of 
the  petitioner  that  tbe  act  In  question  contra- 
venes the  fourteenth  amendment  to  tbe  United 
States  constitution. 

We  have  carefully  considered  every  objec- 
tion to  tbe  statute  raised  on  behalf  of  the  pe- 
titioner, and  all  of  the  authorities  cited  by 
counsel  for  the  petitioner,  and,  after  a  full 
consideration,  we  are  fully  convinced  that 
none  of  the  objections  to  the  statute,  so  force- 
fully urged  by  learned  counsel  for  the  peti- 
tioner, are  well  taken,  unless  It  be  the  one 
rdating  to  tbe  question  of  applicants  who  are 
subjects  of  tbe  Chinese  empire;  but  this  ob- 
jection, for  reasons  hereinbefore  stated,  it  Is 
unnecessary  to  discuss  or  decide. 

For  the  reason  that  the  petition  does  not 
state  facts  which  would  Justify  the  discharge 
of  the  petitioner  upon  a  return  to  the  writ,  if 
granted,  and  does  not  show  a  proper  case  for 
the  writ  demanded,  the  same  should  be,  and 
is  hereby,  denied 

SULLIVAN  and  BT0GK8LAOBB,  JJ..  oon-. 
cur. 


(8  Idaho.  391) 

FIRST  NAT.  BANK  OP  KENDBICK  T. 
OARTEB. 

(Supreme  Coui-t  of  Idaho.  May  27,  19(^> 
PROMISSORY  NOTEI— ASSIONMnNT— PATHBNT. 

A  judiTDieut  in  an  action  upon  a  promls- 
Bory  note  wiiich  was  assigned,  by  an  atceat  of 
the  payee  who  held  the  same  for  collection, 
after  maturity,  and  after  the  same  had  been 

Eald,  will  be  reversed  on  appenl,  said  judgment 
cing  unsupported  by  the  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nes  Perce 
county;  B.  O.  Steele,  Judge. 

Action  by  the  First  National  Bank  of  Een- 
dricb  against  N.  H.  Garter.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beveraed. 

I.  N.  Smith,  for  appellant  George  W. 
Tannaliill,  tar  reBpondoit 

SULLIVAN,  J.  This  action  was  brought 
to  recover  on  a  promissory  note  dated  Au- 
gust 17,  1807,  for  ¥200,  due  October  15th  aft- 
er date.  In  favor  of  J.  H.  Ijee  &  Co.,  of  Bos- 
ton, Mass.,  and  executed  by  tbe  appellant. 
The  complaint  contains  the  usual  all^atlon 
required  In  such  cases,  and  also  allies  the 
assignment  of  said  note  by  J.  H.  Lee  &  Co. 
to  the  respondent,  the  First  National  Bank 
of  Kendrick.  Tbe  answer  admits  the  exe- 
cution of  said  note,  denies  the  assignment 
and  nonpayment  thereof,  and,  as  an  affirm- 
ative defense,  alleges  that  a  compromise 
with  the  various  creditors  of  appellant  at 
20  and  25  cents  on  the  dollar  of  appellant^s 
indebtedness  was  made  and  paid  and  ac- 
cepted in  full  release,  satisfaction,  and  dis- 
charge of  appellant's  iudebtedness*  and  that,. 
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at  the  ttme  of  said  compromise  and  payment, 
J.  H.  I^ee  &  Co.  were  the  owners  of  said 
note,  and  gave  to  appellant  the  balance  of 
the  Indebtedness  evidenced  by  said  note,  and 
receipted  against  said  note,  representing  to 
appellant  that  said  note  had  been  mislaid, 
and  that  such  settlement  of  said  note  by 
appellant  was  without  knowledge  or  notice 
of  a  transfer  thereof,  and  avers  that  said 
transfer  was  made  after  maturity.  Upon 
these  fssu^  the  case  was  tried  before  a  ju- 
ry, and  verdict  and  Judgment  were  given 
and  entmd  in  favor  of  respondent  (plaln- 
tlff). 

Numerous  errors  are  assigned  on  the  ad- 
mission and  rejection  of  evidence,  the  in- 
sufflclency  of  the  evidence  to  Justify  the  ver- 
dict, and  to  the  giving  and  refusing  to  give 
certain  instructions  to  the  Jury. 

The  following  facta  appear  from  the  rec- 
ord: 

Said  promissory  note  bears  the  following 
Indorsements: 

"First  National  Banlt,  Kendrlek,  Idaho. 
Collection.    No.  4,024.    J.  U.  Lee  &  Co." 

"Pay  to  order  of  M.  Jacobs,  Cashier,  for 
Col.,  for  account  of  [scratched  ouQ.  Conti- 
nental National  Bank  of  Boston." 

"Without  recourse  on  us.  Emmons  & 
Emmons,  Trustees.  Claim  No.  8,966.  Re- 
ceived Dec.  14,  1887.  Emmons  &  Bmmons, 
Portland,  Oregon." 

"Pay  to  the  order  of  the  First  National 
Bank  of  Kendrlek.  First  National  Bank  of 
Portland,  Oregon,  O.  B.  Whlttington,  Oaah- 
ler." 

Matii  Jacobs,  cashier  of  the  plaintlCf  bank, 
which  bank  Is  the  respondent  in  this  ap- 
peal, testified  that  respondent  first  received 
said  promissory  note  from  the  bank  In  Bos- 
ton for  collection  on  August  4, 1897,  and  that 
respondent  bank  became  the  owner  of  said 
note  on  the  19th  day  of  March,  1898;  that 
after  receiving  said  note  for  collection,  and 
before  its  maturity,  he  notified  the  appellant 
that  said  bank  held  the  note  for  collection. 
Said  Jacobs  also  testlfled  that  respondent 
became  the  owner  of  said  note  through  the 
First  National  Bank  of  Portland,  Or.  Wit- 
ness also  testlfled  that,  owing  to  the  fact 
that  respondent  had  failed  to  protest  the 
note.  It  was  compelled  to  take  the  note  up, 
and  that  appellant  ofTered  to  settle  the  note 
hy  paying  20  cents  on  the  dollar.  On  cross- 
examination  the  witness  testified  that  the 
respondent  received  a  letter  from  Emmons 
&  Emmons,  and,  as  near  as  witness  could 
remiemher,  they  wrote  that  it  had  been  sent 
them  by  J.  H.  Lee  &  Co.,  and  that  respond- 
ent had  failed  to  protest  the  note,  and  that 
respondent  was  liable,  and  they  wanted  re- 
spondent to  pay  the  note,  and  respondent  In- 
formed Emmons  &  Emmons  that,  If  they 
would  assign  the  note  to  respondent  and  for- 
ward the  note,  respondent  would  take  It  up. 
The  note  was  forwarded,  and  respondent 
paid  It.  Witness  testified  that  he  Informed 
appellant  that  respondent  had  taken  up  said 


note.  Also  that  respondent  took  up  said  note 
because  it  was  liable,  and  that:  "We  never 
got  any  such  word  from  Lee  &  Co.  We  got 
It  through  their  collectors,  Emmons  &  Em- 
mons." It  Is  thus  shown  thot  respondent 
knew  that  Emmons  &  Emmons  were  merely 
collectors  of  J.  H.  Lee  &  Co.,  and  that  said 
note  was  the  property  of  said  Lee  &  Co.  It 
also  appears  at  the  time  said  note  became 
due  that  J.  H.  Lee  &  Co.  were  the  only  in- 
dorsers  on  said  note,  and  that  they  were  the 
owners  thereof,  and  had  simply  Indorsed  It 
for  collection.  Under  that  state  of  facts.  It  Is 
difficult  for  us  to  understand  why  respondent 
became  liable  to  pay  said  note  because  it 
neglected  to  protest  payment  thereof,  when 
the  only  Indorsers  were  the  owners  thereof, 
and  they  only  Indorsed  It  for  collection. 

It  Is  shown  by  the  testimony  of  appellant 
that  on  November  9,  1899,  more  than  18 
months  after  respondent  claimed  to  have 
paid  said  note,  he  was  owing  J.  H.  Lee  & 
Co..  on  two  promissory  notes  (one  pf  them 
being  note  sued  on  in  this  action)  and  on  an 
open  account,  the  sum  of  $583.08,  and  that 
he  settled  said  entire  sum  by  paying  to  said 
J.  H.  Lee  &  Co.  $142.92;  that  they  gave  him 
a  receipt  in  full  of  said  indebtedness.  In 
which  receipt  is  enumerated  the  note  dated 
August  17,  1897,  payable  October  15.  1897, 
which  Is  the  note  sued  on  herein.  The  ap- 
pellant also  offered  in  evidence  a  written 
statement  from  J.  H.  Lee  &  Oo.  to  bim  of 
his  Indebtedness  to  them,  dated  November 
9,  1899,  In  which  Is  enumerated  the  note 
sued  on  herein,  in  which  statement  J.  H. 
Lee  &  Co.  requested  appellant  to  remit 
The  record  contains  a  letter  from  J.  H.  Lee 
&  Co.  to  appellant,  dated  November  9,  1899, 
in  which  they  say:  "We  have  this  day 
sent  to  the  Lewiston  National  Bank  state- 
ment of  your  account,  one  note,  and  a  re- 
ceipt In  full  for  all  of  your  indebtedness  to^ 
OS.  We  specify  on  this  receipt  what  this 
Indebtedness  consisted  of.  One  of  your  notes 
has  been  mislaid,  and  we  have  thus  far  fail- 
ed to  find  same,  but  will  make  a  further 
search,  and,  should  we  find  it,  will  send 
same  to  you.  Our  receipt  will  fully  protect 
you,  as  it  states  that  the  indebtednees  con- 
sisted of  account,  and  describes  the  two 
notes.  We  trust  this  explanation  will  be 
satisfactory."  The  respondent  Carter  also 
testlfled  that  he  never  received  any  notifica- 
tion from  the  respondent  bank  that  said 
bank  was  the  owner  of  said  note  prior  to 
the  time  he  settled  the  note  with  J.  H.  Lee  & 
Co.,  and  the  first  knowledge  he  had  that 
said  bank  claimed  to  own  the  note  waa  In 
the  fall  of  1900. 

There  also  appears  in  the  record  the  fol- 
lowing letter,  referring  to  the  note  sued  on 
herein:  "Lewiston,  10/12/1900.  Mr.  N.  H. 
Carter,  Howard,  Idaho— pear  Sir:  We  hold 
for  collection  against  you  a  note  In  favor  of 
J.  H.  I-ee  &  Co.  for  $200,  on  which  there  is 
now  due  $263.  Please  give  same  immediate 
attention^  oa  our  Instructions  are  positive 
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concwnlns  same.  Yours  tralr,  Q.  W.  Taima- 
hllL"  The  record  also  contains  a  letter  to 
J.  B.  West  (wbo  was  attorney  for  appellant, 
sod  made  settlnnents  with  most  of  appel- 
lant'n  creditors)  from  J.  H.  &  Oo..  dated 
November  9,  1809,  In  which  they  say:  "At 
request  of  N.  H.  Carter,  we  have  this  day 
mit  to  Lewlston  National  Banfc  statement 
(if  onr  accounts  against  him.  We  also  send 
notp.  There  Js  anothw  note,  bvt  it  has  be- 
come mislaid,  and  we  cannot  find  same.' 
We  hare  made  recelirt  to  cover  this  fully, 
and.  should  we  And  the  note,  will  send  It 
to  Mr.  Carter."  Said  West  testlfled  as  fol- 
lows: •'By  Tlrtne  of  the  lett«  [referring  to 
the  one  jnat  abore  quoted]  I  paid  the  First 
National  panic  fl42.&2,  *  *  *  and  recelT< 
14  a  rec^pt  from  Lee  &  Co.  for  Gartrar." 

The  witness  Hath  Jacobs,  cashier  of  re- 
ppondmt.  was  recalled,  and  testlfled  that 
be  did  have  a  conversation  with  appellant. 
In  which  appellant  wanted  blm  to  accept  25 
cents  on  the  dollar  for  said  note,  and  he  told 
him  that  he  would  not  do  so,  because  the  bank 
n-oiUd  be  legally  held  on  the  note,  and  have 
to  pay  it  In  fidl,  and  he  (appellant)  would 
bave  to  make  a  settlement  In  accordance 
with  what  the  bank  'Wonld  have  to  pay. 

The  foregoing  Is  the  sabstance  of  the  evi- 
dence given  at  the  trial.  There  Is  an  appar- 
ent conflict  as  to  wheOie^  the  reipondait  bank 
Dotifled  appeltant  that  It  owned  said  note, 
but  ibe  conflict  Is  not  snhatantlaL  Aj^idlanf  s 
testlmoay  Is  corroborated  hy  the  statement  of 
acooimt  and  letters  from  J.  H.  Lee  ft  Oo.  to 
tbe  appdlant  and  to  his  atbsney,  dated  No- 
vember 9,  18B0;  claiming  to  own  said  not^ 
tbeb-  settlement  with  appdlant  for  it,  and  re- 
ralptlnK  to  him  In  full  for  It,  and  stating  that 
said  note  has  been  mislaid,  and.  If  fonnd,  It 
would  be  sent  to  appellant  We  tldnk  that  the 
legal  evidence  offered  on  this  point  and  much 
of  It  rejected  the  trial  court  establishes- 
the  fact  that  If  reqtondait  purchased  said 
note,  tt  porcbased  It  after  It  became  due^  of 
parties  who  bad  no  anthtnity  to  sell  It  It  Is 
not  shown  that  BnmHms  ft  Emmrais  or  the 
First  National  Bank  had  authority  to  sell  said 
note,  and  tt  Is  shown  by  the  evideaice  ot  the 
cadiler  of  respondent  that  It  paid  said  note 
king  after  it  became  due.  upon  the  flimsy  pre- 
text  that  It  was  liable  because  tt  did  not  pro- 
test said  note,  when  the  evidence  shows  that 
the  only  Indoncxs  thereon  were  the  owners  of 
the  note.  The  evld«ice  deai^  shows  that  all 
of  fbB  indcosonente  on  said  note  w«e  for 
collection  moely,  and  not  for  the  purpose  of 
sellinc  said  note,  except  the  last  to  respond- 
rat  That  being  true,  what  was  the  neceaslty 
of  protesting  a  note  that  belonged  to  Lee  & 
Co..  they  being  the  only  Indorsers?  Emmmu 
ft  Emmons  held  said  note  for  collection  only. 
Hie  evidence  shows  that  fact,  and  falls  to 
show  tbat  they  had  any  authority  to  sell  It 
la  foct  the  evidence  shows  that  J.  H.  Lee  & 
Cb.  dalmed  to  appellant,  In  several  different 
written  communications,  that  said  note  had 
been  mislaid,  and,  If  found,  they  would  send 


It  to  him.  as  late  as  November  0,  1899,  when 
the  respondent  claimed  to  have  been  forced 
to  pay  said  note  on  March  19,  1898. 

'J%e  fifth  aa^gnment  of  error  was  well 
token.  The  lettra'  from  Jacobs  to  Bnmions  ft 
Emmons  ought  not  to  have  been  admitted  In 
evidence.  It  will  not  be  necessary  for  us  to 
comment  uiwn  eacb  of  the  errors  assigned  on 
the  Introduction  of  evidence,  or  the  offer  to 
Introduce  evidence^  for  the  reason  that  the 
views  hecein  expressed  Indicate  what  of  such 
evidence  should  have  been  rejected,  and  what 
should  have  been  received. 

It  was  error  to  refuse  to  give  the  following 
InstructlwiB  requested  by  counsel  for  appel- 
lant te  vflt:   Ztequeste  Nos.  1,  3,  4,  5,  6,  and  7. 

Many  of  the  Instructions  given  by  the  court 
OB  Its  own  motitra  are  assigned  as  error,  and 
It  will  serve  no  good  purpose  to  repeat  them 
here.  The  lengthy  and  pndlx  InBtructtons  as 
to  the  burdm  <tf  pnxtf,  the  party  holding  the 
affirmative,  credibility  of  witoesses,  and  the 
weight  to  be  given  to  Uie  testimony,  we 
think,  were  more  likely  to  miriead  tbe  Jury, 
than  to  give  than  any  assistance  hi  arriving 
at  a  correct  verdict  Such  lengthy  bistrue* 
tlMis  serve  to  bewilder  a  JmT>  uiA  ought  not 
to  be  glroi.  The  instmetlon  In  regard  to  "a 
contract  between  two  parties,  the  minds  of  the 
two  paittes  must  come  together,"  etc  ou^t 
not  to  have  been  given.  And  it  was  vror  to 
Instruct  the  jury  that  where  one  owes  a  debt 
which  Is  dne^  and  enters  into  an  agreooent 
to  settle  it  for  20  or  %  cento  on  the  dollar, 
it  is  not  valid,  as  in  this  case  the  evidence 
shows  that  such  a  setOement  was  made;  and 
the  creditor  recced  the  29  or  2S  cento  on  the 
dollar,  and  gave  the  debtor  a  recdpt  to  full 
the  debt;  and,  as  the  creditor  Is  not  here 
complaining,  no  third  party  can  object  to  such 
setUement  It  was  error  to  give  InstmctloDB 
bxduded  in  folios  217-^,  pp.  76,  76^  of  the 
tmnscript  These  Instructions  are  not  appli- 
cable to  the  issues  and  the  legal  evidence  In 
this  case. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accwdance 
with  the  views  expressed  to  this  opinion. 
Goste  are  Awarded  to  the  ai^dlant 

QUABI^  C  and  8T00KSLAOBB.  J., 
concur. 


(8  Idalw,  S6t) 

McDonald  et  al.  v.  ROZBN  et  al. 

(Supreme  Court  of  Idaho.    May  17,  1902.) . 

HARRIED  WOMEN— SOLE  TRADER— SB  PAH  ATE 
PROPERTY. 

A  married  woman  cannot  engage  in  bnsi- 
nesa  or  recover  prospective  profits  by  reason 
of  loss  of  business  althougS  the  money  in- 
vested in  such  business  was  her  separate-  prop- 
erty  before  marriage,  unless  she  be  adjudged 
and  declartd  a  sole  trader  under  the  provisions 
of  the  statute. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Nez  Perce  coun- 
ty; SL  O.  Steele,  Judge. 
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Action  by  Mattle  Lawreuce  McDonald  and 
S.  F.  McDonald  against  J.  W.  Bosen  and 
othera.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

Ben  Tweedy,  for  appellants.  McFarland 
&  McFarland,  for  respondents. 

BTOCKSLAGER,  J.  This  case  is  here  for 
review  from  an  order  of  the  district  court  of 
Nez  Perce  county  OT^uUng  a  motion  for  a 
new  trial.  The  complaint  alleges:  That  the 
plaintiffs  are  husband  and  wife,  and  that  J. 
W.  Rczen  Is  the  sheriff  of  Nez  Perce  county, 
and  the  other  defendants  are  sureties  on  hli 
official  bond.  That  the  plalnUff  Mattie  Law- 
rence McDonald,  with  her  separate  funds  and 
separate  and  individual  estate,  purchased  the 
personal  property  levied  upon  by  the  sheriff, 
and  on  March  2R,  18U0,  commenced  for  herself 
andasherseiparate  and  Individual  business  the 
keeping  of  a  restaurant  and  a  lodging  house, 
and  was  engaged  In  the  said  business  on  the 
10th  day  of  November,  tSBB.  In  the  bill  of 
sale  conv^Ing  the  said  penonal  property  to 
the  said  Mattle  Lawrence  McDonald  It  Is  not 
recited  nor  stated  that  the  rents  and  i^flts 
thereof  shall  be  her  separate  and  Individual 
property,  and  neither  was  the  said  Mattle 
Lawrence  McDonald  a  sole  trado:  under  the 
statutes  of  Idaho,  but  the  said  personal  prop- 
erly was  the  separate  and  Indlvidnal  property 
of  Mattie  Lawrence  McDonald,  and  always 
was,  from  the  time  she  purchased  the  same 
and  untU  she  sold  It;  and  her  husband,  S.  F. 
McDonald,  never  had  any  right,  title,  or  In- 
terest in  the  said  personal  property,  and  only 
had  an  interest  In  the  rents  and  profits  of 
the  said  business  as  the  husband  of  Mattie 
lAwrence  McDonald,  and  as  a  member  of  the 
community.  That  plaintiffs  were  clearing 
daily  a  net  profit  ot  $10  In  the  said  business 
on  and  before  the  10th  day  of  Novembs,  1609; 
and  could  have  cleared  a  net  profit  of  $10 
per  day  ^m  the  10th  of  November,  1899,  to 
the  10th  of  April,  1000.  Then  follows  an 
alli^tlon  that  S.  F.  McDonald,  before  he 
married  plaintiff  Mattle  Lawrence  McDonald, 
became  Indebted  to  W.  J.  Van  Schnyvw  ft 
Co.,  and  executed  a  note  for  said  Indebted- 
ness, due  one  day  after  date,  and  also  secured 

the  same  by  a  mortgage  on  $  worth  of 

personal  iwoperty,  which  said  property  be- 
longed to  said  S.  F.  McDonald;  and  when  and 
while  the  said  Van  Schuyver  &  Oo.  bdd  the 
said  mortgage  as  security  for  the  said  note, 
and  when  and  while  the  said  security  was 
valuable,  and  had  not  become  valueless,  on 
the  10th  day  of  November,  1889,  the  said  com- 
pany commenced  an  action  against  said  S.  F. 
McDonald  on  said  note  In  the  district  court  of 
Xes  Perce  county,  and  at  the  same  time 
caused  a  summons  to  Issue  against  the  said 
8.  F.  McDonald,  and  a  writ  of  attachment 
authorlKing  the  sheriff  of  said  county  to  at- 
tach his  persfinal  property.  That  said  writ 
of  attachment  was,  on  the  10th  day  of  No- 
vember, 1800,  by  said  3.  W.  Bozen.  as  sheriff. 


levied  upon  the  pn^ierty  belonging  exclusive- 
ly to  Mattle  Lawrence  McDonald,  and  the 
said  sho-ifl  then  and  th^  took  the  said 
property  into  bis  psssesslMi,  closed  the  lodg- 
ing house  and  restaurant,  and  totally  de- 
stroyed and  rained  the  said  business.  That 
before  said  writ  of  attachmoit  was  levied 
said  Mattle  Lnwence  McDonald  forbade  the 
sheriff  to  levy  said  writ  ot  attachmmt  on 
said'  property,  and  told  him  that  it  waff  her 
own  s^w^te  and  individual  property;  that 
her  husband,  Sl  F.  McDonald,  had  no  interest 
therein  whatever,  but,  notwithstanding,  the 
said  shralfl  mallclonsly,  wrongfully,  and  un- 
lawfully attached  said  property.  That  the 
said  business  was  mined  and  destri:^^  by 
reason  of  said  attachment  proceedings,  and 
plaintiff  could  not  engage  in  and  carry  on 
said  business  without  the  possession  of  said 
attached  property.  That  plaintiff  Mattie 
Lawrence  McDonald,  by  reason  of  such  at- 
tachment, was  compiled  to  sell  said  personal 
property  on  the  general  markrt  (after  the 
possession  bad  been  returned 'to  her  by  &e 
sheriff),  and  thereby  lost  $1,155.90,  being  a 
depreciation  in  tiie  value  of  said  pr(H)erty  on 
account  of  the  wrongful  acts  of  J.  W.  Bozen; 
and  said  sheriff.  In  taking  said  prop^ty  In 
his  possession,  and  from  the  place  where  the 
same  was  being  used,  damaged  the  same  in 
the  sum  of  $100.  Alleges  that  she  expmded 
in  preparing  said  honse  for  use  the  sum  of 
$232.86,  in  which  amount  she  was  also  dam- 
aged by  said  sheriff,  etc.  That  said  attach- 
ment on  the  0th  day  of  April,  IWd,  was  dis- 
solved by  an  order  of  the  district  court,  and 
no  appeal  has  bean  taken  from  such  order. 
That  said  cnnmunlty  husband  and  wife,  by 
B.  F.  McDonald,  paid  to  an  attorn^  $100, 
which  was  necessary,  and  that  ancfa  sum 
was  reassnablft  The  answer  of,  defendants 
denies  all  the  allegatlws  of  plaintiffs*  non- 
plaint  with  the  excqitlon  ot  the  alleged  fa- 
cial capacity  of  defuidant  Bozen,  and  tiiat 
the  other  defendants  were  bis  du^  qualified 
bcmdsmen;  and,  further  answering,  defend- 
ants allege  that  <hi  the  lOth  day  <tf  Novonber, 
1899,  W.  J.  Van  Schuyver  ft  Od.  commenced 
an  action  In  the  district  court  of  Nea  Veeee 
county  against  S.  F.  McDonald  to  recorer  the 
sum  of  $424.90,  with  Interest  upon  a  cwtatn 
promissory  note;  allege  that  attachment  pro* 
ceedlngs  were  against  S.  F.  McDonald,  and 
that  It  was  his  property  levied  upon  by  de- 
fendant Bozen  as  sheriff;  that  on  or  atwut 
the  14th  day  of  April,  1900,  Van  Scbuyvor  & 
Co.  and  8.  F,  McDonald  settled  said  action, 
and  said  McDonald  confessed  Judgments  in 
favor  of  Van  Schuyver  ft  Oo.  In  the  sum  of 
$500,  and  Judgment  was  entered  according 
to  such  settlement.  It  is  also  alleged  that  all 
differences  growing  out  <d  said  attachment 
proceedings  were  settled,  and  the  attached 
property  was  returned  to  the  poBsesricm  of 
8.  F.  McDonald.  Up(m  these  pleadings  this 
cause  was  tried,  and  the.  Jury,  under  the  In- 
structlms  of  the  court,  returned  a  verdict 
In  favor  of  the  defendants. 
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It  wlU  be  observed  that  tbe  complaint  al- 
legee  that  Mflttle  Lawrence  McDonald  was  a 
married  woman  at  the  time  of  tbe  commeuce- 
meut  of  this  action,  and  bad  not  been  ad- 
Jadged  a  sole  trader.  Section  5850  of  tbe 
Revised  Statutes  says:  "A  married  woman 
may  become  a  sole  trada*  by  tbe  Judgment 
n(  ttie  district  court  of  tbe  county  In  wbicb 
Ehe  has  resided  for  six  montba  next  preceding 
the  application."  Section  5858  of  our  statute 
says:  "When  tbe  Judgment  Is  made  and 
entered  and  a  copy  thereof,  with  tbe  affidavit 
provided  for  in  the  last  section  duly  recorded, 
the  person  therein  named  is  entitled  to  carry 
on  the  business  speclSed  In  her  own  name, 
and  the  property,  revenues,  moneys  and  cred- 
its, so  by  her  invested,  and  tbe  proQts  thereof 
I)el  -ng  exclnslveiy  to  ber  and  are  not  liable 
for  any  debts  of  her  husband;  and  she  there- 
after has  all  tbe  privileges  of  and  Is  liable 
to  all  legal  processes  provided  for  debtors  and 
creditors,  and  may  sue  and  be  sued  alone 
without  being  Joined  with  her  husband,"  etc. 
With  an  allegation  in  tbe  complaint  that 
Mattie  Lawrence  McDonald  was  a  married 
woman,  and  bad  not  been  adjudged  a  sole 
trader  under  the  foregoing  provisions  of  oar 
statute,  can  she  recover  in  this  action  under 
any  condition  of  the  pleadings?  Harsh  as  It 
may  seem,  we  think  not  The  statute  points 
out  the  only  way  in  which  a  married  woman 
can  oigage  In  business  In  this  state,  and,  If 
she  engages  In  business  without  availing  her- 
self of  this  provision  of  the  statute,  she  does 
so  at  her  own  risk,  and  cannot  be  heard  to 
complain  In  an  action  for  damages  of  the 
character  complained  of.  She  might,  and, 
we  think,  could,  recover  in  this  action  for 
any  damages  to  h^  separate  property  with  a 
proper  allegation  In  her  complaint;  and  the 
record  discloses  that  the  trial  court  offered 
to  permit  her  to  prove  damage  to  her  prop- 
erty by  the  sheriff  In  removing  It  from  the 
building  where  it  was  being  used,  but  her 
counsel  made  an  offer  to  prove  this  element 
of  damage  coupled  with  alleged  damages  for 
loss  In  value  of  the  goods  during  the  time 
they  were  In  the  hands  of  the  defendant 
sheriff;  also  alleged  damages  for  destruction 
of  the  business  which  It  Is  alleged  was  being 
conducted  by  plaintiffs  In  tbe  city  of  Lewis- 
ton,  as  well  as  other  elements  of  damages  as 
Ghown  by  the  complaint.  The  court  refused 
the  general  offer,  and  counsel  for  plaintiffs 
declined  to  offer  further  proof,  whereupon  tbe 
court  Instructed  the  Jury  to  return  a  verdict 
(or  the  defendants.  A  number  of  errors  are 
assigned,  but  they  are  all  based  upon  the  re- 
fusal of  the  court  to  permit  proof  as  to  cer- 
tain clients  of  damages  alleged  in  the  com- 
plaint and  the  Instruction  of  tbe  court  to  the 
Jury  to  return  a  v^dlct  for  the  defendants. 

We  find  no  error  In  the  record,  and  tbe 
Judgment  of  tbe  lower  court  Is  affirmed,  with 
costs  to  respondents. 

QUARLES,  C.  J.,  concurs  In  the  concIUBltm 
Raclud.    BUIiLlTAN,  conctira. 


(8  Idaho,  4M) 

REED  et  a1.  v.  A^'C1ENT  ORDBB  OF  THB 

RED  CROSS. 
(Suprone  Court  of  Idaho.    May  29,  1902.) 

MUTUAL  BENEFIT  INSURANCE— ACTION  ON 
CERTIPICATE1-SU3PENSI0N  OF  SUBORPINATB 
LODGE— PAYMENT  OP  ASSESSMENTS. 

1.  Ao  action  at  law  will  lie  on  a  cei'tifieate 
of  membership  which  provides  that  upon  death 
ot  the  member  the  association  will  pay  to  the 
beneficiary  therein  named,  out  of  the  mortuary 
fund,  tbe  amount  of  one  aHsessment  on  the 
membership,  not  exceeding  $2,000. 

2.  Where  the  coustitutioa  of  the  association 

t)roTides  that,  upon  the  failure  ot  a  euliordinate 
odge  to  make  a  monthly  report  and  to  remit 
assessmoitB,  the  secretary  of  the  supreme 
lodge  shall  give  notice  (using  a  form  prescrib- 
ed) iu  writing,  and  mail  such  notice  to  the 
president,  secretary,  and  treasurer  of  tbe  sub- 
ordinate lodge,  the  failure  to  make  such  report 
and  remittance  does  not,  in  the  absence  of 
such  notice,  work  a  suspension  of  the  subordi- 
nate lodge. 

3.  Where  it  is  expressly  provided  in  the  con- 
stitution of  the  association  that  tbe  secretary 
of  a  subordinate  lodge  shall  collect,  and  for- 
ward to  the  supreme  lodge,  all  aasessments 
against  menibeis,  such  secretary  ia  the  agent 
of  the  supreme  lodge,  and  payments  of  assess- 
ments by  members  to  such  secretary  are  pay- 
ments to  the  supreme  lodge,  notwithstanding 
the  constitution  declares,  in  general  terms,  that 
the  oflicers  of  subordinate  lodges  are  agents 
of  the  members,  and  not  agents  of  the  supreme 
lodge. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Kootenai  coun- 
ty; A.  E.  Mayhew,  Judge. 

Action  by  Courtle  Dell  Keed  and  ber  hus- 
band against  the  Ancient  Order  of  the  Red 
Cross.  Judgment  for  plaintiffs,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals. Atflrmed. 

Charles  L.  Heltman,  for  appellant  Mc- 
Farlaiid  &  McFarlaud,  for  respondents. 

QUARLES,  0.  J.  The  appellant,  a  cor- 
poration organized  as  a  fraternal  society 
for  tbe  protection  of  its  members  against 
loss  by  reason  of  accident  and  death,  is- 
sued, through  its  supreme  president  and 
supreme  secretary,  on  the  28th  day  of  April, 
1900,  a  certlflcate  of  membership  to  one 
Maurice  Dobbins,  in  which  it  agreed  to^  and 
did,  insure  the  said  member  against  injury 
from  accident  and  death,  upon  certain  terms 
and  conditions.  In  said  certificate  among 
other  things.  It  Is  stipulated  "that  Maurice 
Dol)blns  has  been  regularly  admitted  a  mem- 
ber of  Clarks  Fork  Lodge,  2,  located  at 
Clarks  Fork,  Idaho,  and  while  In  good  stand- 
ing In  this  fraternity  is  entitled  to  all  the 
benefits  of  membership;  and  at  death  his 
beu^ciary,  being  Courtle  Dell  Reed,  related 
to  him  as  a  sister,  shall  be  permitted  to 
participate  In  tbe  mortuary  fund  to  the 
amount  of  one  assessment  on  tbe  member- 
ship, not  exceeding  tbe  sum  of  two  thou- 
sand dollars,  which  sum  will  be  paid  to  said 
beneficiary  within  ninety  days  after  satis- 
factory proof  of  such  member's  death  shall 
have  been  received  by  the  supreme  trustees." 
This  action  was  commenced  npon  said  cer^ 
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ttflcate,  and  the  complaint  alleges  the  per- 
formaDce  of  the  conditlona  required  of  said 
member,  Dobbins,  during  bis  life,  and  the 
perrormflDce  of  all  the  couditious  required 
of  the  said  bouefl^jiary,  the  respondent  Cour- 
tie  Dell  Keed,  after  the  death  of  said  mem- 
ber. The  complaint  also  alleges  "that  at 
the  time  of  the  death  of  said  Dobbins  there 
existed  and  remained,  and  ever  since  has 
existed  and  remains,  a  mortuaiy  fund,  be- 
longing to  said  defendant,  ample  and  suffi- 
cient to  pay  tbe  amount  of  said  insurance, 
to  wit,  the  sum  of  $2,000,  and  out  of  which 
it  Is  proper  and  just  that  the  same  should 
be  paid,  and  which  said  mortuary  fund  was 
and  Is  created  for  the  purpose  of  paying  such 
claims."  -  There  Is  no  specific  allegation  In 
the  complaint  as  to  the  amount  of  money 
that  one  assessment  on  the  membership 
would  produce.  There  was  no  demurrer  to 
this  complaint,  and  the  defendant  answer- 
ed, denying  the  allegations  of  the  com- 
plaint, except  as  to  the  corporate  existence 
of  the  defendant  and  the  Issual  of  said 
benefit  certificate.  The  answer  also  avers 
and  sets  forth  some  of  the  provisions  of 
the  constitution,  which  will  hereafter  be 
discussed.  The  cause  was  tried  before  the 
eourt  and  a  jury.  After  the  Jury  was  sworn, 
and  the  respondents  had  called  their  first 
witness,  the  appellant  objected  to  the  Intro* 
duction  of  any  evidence  on  the  ground  that 
the  complaint  did  not  state  a  cause  of  ac- 
tion, and  that  tbe  complaint  shows  that  the 
plaintiffs  bad  not  sought  the  proper  remedy. 
Counsel  for  appellant,  in  stating  said  objec- 
tion, said:  "This  Is  an  action  solely  for  mon- 
ey, but  it  Is  based  upon  this  benefit  certifi- 
cate, which  does  not  provide  they  shall  be 
paid  the  specific  sum  of  $2,000,  but  gives 
the  beneficiary  the  right  to  participate  in  the 
mortuary  fund  to  the  extent  of  one  assess- 
ment on  tbe  membership  of  that  order;  and 
they  are  not  entitled,  under  their  beneficiary 
certificate,  to  an  absolute  money  Judgment, 
and  have,  therefore,  brought  their  suit 
wrong."  This  objection  was  overruled,  to 
which  appellant  excepted,  and  the  first  as- 
signment of  error  Is  based  upon  this  action 
of  the  court,  and  Is  stated  in  the  record  as 
follows:  "The  court  erred  In  overruling  de- 
fendant's objection  to  the  introduction  of 
any  evidence  in  behalf  of  the  plaintiffs  in 
this  cause,  made  upon  the  ground  that  the 
complaint  docs  not  state  a  cause  of  action 
or  a  cause  of  suit  and  that  the  complaint 
In  this  cause  shows  upon  Its  face  that  the 
plaintiffs  have  not  sought  the  proper  remedy; 
the  said  action  being  an  action  solely  for 
money;  but  It  Is  based  upon  a  benefit  cer- 
tificate which  does  not  provide  for  the  pay- 
ment of  any  specific  sum  of  money,  and 
gives  the  beneficiary  tbe  right  to  partici- 
pate in  a  mortuary  fund  to  tlie  extent  of  one 
assessment  on  the  membership  of  the  de- 
fendant order."  Counsel  for  appellant  de- 
votes a  large  part  of  his  brief  to  a  discus- 
sion of  this  assignment  of  error.  He  con- 


tends that  the  respondents  mistook  their 
remedy,  and  that  the  proper  remedy  was  a 
suit  in  equity  for  specific  performance,  and 
cites  the  following  authorities;  Smith  v. 
Association  (C.  C.)  24  I''ed.  685;  In  re  La 
Solidarite  Slut  Ben.  Ass'n.  68  Cal.  302,  9  Pac. 
45:!;  Curtis  v.  Insurance  Co.,  48  Conn.  9S;  As- 
sociation V.  Seara,  114  111.  108,  29  N.  B.  480; 
Newman  v.  Association,  72  Iowa,  242,  33  N. 
W.  662;  Itainsbarger  t.  Association-  72  Iowa, 
101,  33  N.  W.  626;  Bailey  v.  T^socIatiOD. 
71  Iowa,  689,  27  N.  W.  770;  L^ardorff  v. 
Association.  89  Cal.  509,  27  Pac.  158;  Bur- 
don  v.  Association,  147  Mara.  360,  17  N.  E. 
874,  1  L.  It.  A.  146.  We  have  carefully 
examined  each  of  the  decisions  cited,  and 
find  that  none  of  them  are  In  point  The 
certificate  sued  on  In  this  case  Is  entirely 
different  from  those  lnv<rfved  In  tbe  cases 
cited.  In  the  cases  cited  tbe  reepectlTe 
benefit  associations  undertook  to  pay  to  the 
nominee  or  beneficiary,  after  the  death  of 
the  assured,  the  proceeds  of  an  assessment, 
less  costs  and  expense  of  collection,  not 
to  exceed  In  amount  a  certain  sum.  Here 
the  stipulation  is  that  the  appellant  will 
pay  out  of  the  mortuary  fund  "the  amount 
of  one  assessment,"  not  to  exceed  $2,000. 
The  complaint  alleged  a  mortuary  fund  in 
the  appellant's  treasury  to  exceed  the  maxi- 
mum amount  of  the  mortuary  l>enefit  stipu' 
lated  in  the  certificate,  and  proved  that 
there  was  some  five  or  six  thousand  dollars 
In  said  fund.  The  facts  alleged  in  the  com- 
plaint Justify  the  Inference  that  one  assess- 
ment on  the  membership  amounted  to  more 
than  $2,000,  and  there  Is  no  contention  on 
behalf  of  appellants  that  one  assessment 
on  the  membership  would  not  produce  $2,000 
or  more.  The  amount  of  "one  assessment 
on  the  membership"  is  a  matter  particular- 
ly and  peculiarly  within  the  knowledge  of 
tbe  appellant,  aud  not  to  be  presumed  to  be 
within  the  knowledge  of  the  respondents. 
While  the  complaint  did  not  state  positively 
that  one  assessment  on  the  membership 
amounted  at  the  date  of  the  death  to  $2,000, 
yet  it  does  not  appear  in  the  record  tbat 
that  objection  to  It  was  ever  made  In  the 
lower  court;  and  after  verdict  and  judg- 
ment we  will  not  hold  that  defect  In  the 
comi)lalnt  fatal,  the  specific  objection  not 
having  been  raised  by  special  demurrer  on 
the  ground  of  uncertainty  in  the  trial  court 
The  transcript  contains  the  c<mstitution  and 
general  laws  of  the  appellant  Section  27 
thereof  contains  the  following  provision:  "He 
[a  member]  shall  be  liable  tor  ail  subsequent 
benefit  assessments  in  accordance  with  the 
laws  of  the  order.  The  rate  of  assessment 
shall  be  [gives  table  of  rate  of  assessment 
from  age  16  to  55  years],  which  assessment 
shall  be  for  the  purpose  of  creating  a  mortu- 
ary fund  out  of  which  to  pay  the  mortuary 
claims  of  tbe  order,  and  no  part  of  the  mortu- 
ary fund  shall  be  used  for  any  other  purpose." 
The  complaint  defectively  stated  a  cause  of 
action.    The  only  defect  la  the  Bta^amait 
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thereof  In  the  complaint  was  the  uncertainty 
as  to  the  amount  of  one  assessment  on  the 
membership,  but  this  objection  could  oi^y  be 
made  by  special  demnrrer,  and.  If  not  made  in 
That  way,  was  waived.  Sections  4174,  4178, 
Rer.  St.  It  must  be  kept  In'  mind  that  the 
stipulatl<ni  in  the  certificate  was  to  pay,  not 
the  proceeds  of  tme  assessment  of  the  mem- 
iwrship,  less  expenses  and  cost  of  collecti<ai, 
not  exceeding  |>2,000,  but  that  the  satd 
beneficiary  should  be  paid  out  of  the  mortuary 
fimd  the  sum  of  the  amount  of  one  assessment 
on  the  membership.  The  assesement  is  r^er- 
red  to  in  the  certificate  to  fix  the  extent  of 
the  liability  of  the  appellant,  and  not  with 
the  intent  or  purpose  of  creating  a  fund  with 
which  to  pay  the  dedth  loss.  The  stipulation 
is  not  to  pay  out  of  the  assessment,  but  to 
pay  oat  of  the  mortuary  fund  the  amonnt  of 
one  assessment,  not  the  amount  collected  from 
one  assessment,  less  cost  of  collection;  and 
berelu  lies  a  clear  distinction  between  this 
case  and  the  cases  cited  by  appellant,  and 
hereinbefore  cited.  In  Newman  t.  Associa- 
tion, supra,  the  CQort,  Inter  alia,  said:  "The 
•extent  of  .the  defendant's  obligation  Is  fixed 
by  the  certificate  of  membership.  The  associa- 
tion does  not  agree  to  pay  any  simi  from  any 
general  fund,  nor  does  it  provide  any  general 
fund.  It  merely  agrees  to  levy  an  assessment, 
and  pay  over  such  sum  as  may  be  collected 
upon  It,  less  expenses,"  etc.  In  Raiosbarger 
V.  Association,  supra,  the  court.  In  speaking , 
of  the  obligation  of  the  association,  said:  "It 
-did  not  contract  for  the  payment  of  a  specified 
sum  on  the  death  of  the  members,  but  its  un- 
dertaking was  that  it  would  make  an  assess- 
ment on  Its  members  at  the  time  of  the  death, 
and  pay  over  the  proceeds  of  anch '  aasesB- 
ment  to  the  beneficiary." 

We  now  come  to  the  principal  contention  of 
Appellant,  which  \fi  that  Claries  Fork  Lodge, 
So.  2,  was  In  suspension  at  the  time  of  the 
decease  of  the  assured;  hence  that  the  appel- 
lant is  not  liable  on  said  certificate.  The  rec- 
ord shows  that  It  was  proven  at  the  trial 
that  said  lodge  was  organized  or  chartered 
May  4,  1900;  that  the  assessments  collected 
from  the  members  by  the  secretary  of  said 
subordinate  lodge  were  not  forwarded  for  the 
months  of  July  and  August,  and  no  monthly 
reports  for  the  months  of  July,  August,  Sep- 
tember, and  October,  1900,  were  sent  to  the 
supreme  lodge  by  the  secretary  of  the  said 
subordinate  lodge  until  the  8th  day  of  Jan- 
uary, 1801,  when  such  reports  and  assess- 
menta  w^e  remitted  aud  transmitted  by  the 
secretary  of  said  subordinate  lodge  to  the 
supreme  lodge;  that  the  supreme  lodge  ac- 
cepted the  assessments  of  all  the  members, 
exc^  those  of  said  assured  Matirice  Dobbins, 
but  refused  to  accept  his  assessments.  The 
evidence  shows  that  said  assured  died  Xovem- 
ber  19, 1900;  that  he  paid  all  his  assessments 
and  dues  to  the  secretary  of  the  said  subor- 
dinate lodge,  the  last  one  being  paid  by  the 
hands  of  another  while  he  was  sick  In  Novem- 
lier.   It  b  claimed  by  the  appellant  that  the 


failure  of  the  secretary  of  the  subordinate 
lodge  to  transmit  said  assessments  from  its 
members  to  the  supreme  lodge,  and  his  fail- 
ure to  send  monthly  repo^-ts,  worked  a  sus- 
pension of  said  subordinate  lodge-  aud  all  Its 
members,  and  that  it.  was  out  of  the  power 
of  the  supreme  lodge  to  reinstate  a  dead  mem- 
ber. Section  30  provides  for  suspension  of  In- 
dividual members,  but  as  there  is  no  claim 
that  the  assured  was  suspended,  other  ttian 
by  thi  suspemlon  of  the  lodge,  section  30  has 
no  application,  for  the  reason  that  the  as- 
sessments and  other  dues  aud  taxes  from  said 
assured  were  promptly  paid.  By  the  terms  of 
section  40,  a  lodge,  to  be  suspended  for  non- 
payment of  assessments  and  failure  to  make 
monthly  reports,  must  have  notice  of  such  sus- 
pension, and  which  must  be  given  by  the  su- 
preme secretary,  in  writing,  to  the  presld^t, 
secretary,  and  treasurer  of  -  the  subordinate 
lodge.  This  was  not  done  In  the  case  at  bar 
untfl  March  15,  1901.  Then,  after  giving 
such  notice  of  suspension,  the  supreme  lodge 
accepted  the  assessments  of  all  the  members 
of  said  subordinate  lodge,  except  the  assured, 
Dobbins,  and  reused  to  accept  his  on  the 
ground  that  it  would  not  reinstate  a  dead 
man.  In  law,  the  said  Dobbins  was  not  sus- 
pended during  his  lifetime,  nor  was  the  sub- 
ordinate lodge  of  which  he  was  a  member 
suspended  during  his  lifetime.  But  it  la  con- 
tended that  the  secretary  of  said  subordinate 
lodge  was  the  agent  of  the  members  of  said 
lodge,  and  not  an  -agent  of  the  supreme  lodge, 
and  It  Is  argued  that  payments  of  assessments 
by  the  assured  to  said  secretary  of  the  subordi- 
nate lodge  were  of  no  avail.  There  Is  no  merit 
in  this  contention.  It  is  true  that  it  is  provided 
in  section  17  of  the  association's  constitution 
that  the  officers  of  the  subordinate  lodge 
"are  the  agents  of  the  members  of  the  Bubw< 
dlnate  lodge,  and  not  for  any  purpose  whatev- 
er agents  of  the  supreme  lodge."  But  in  sec- 
tion 21  of  said  constitution  It  is  also  provided 
that  the  secretary  of  the  subordinate  lodge 
shall,  among  other  things,  do  the  following 
acts:  "He  shall  collect  all  money  due  the 
supreme  lodge  from  the  members  of  the  lodge, 
giving  a  receipt  therefor.  He  shall  promptly 
remit  all  moneys  due  the  supreme  lodge,"  etc. 
Under  this  section  the  secretary  of  a  subor- 
dinate lodge  must  pay  Into  the  treasury  of 
such  lodge  all  moneys  collected  by  him, 
cept  such  as  are  collected  for  the  supreme 
lodge,  and  those  he  shall  forward  to  the  su- 
preme lodge.  Construing  these  two  sections 
together,  we  must  hold  that  the  secretary  of 
the  sutwrdinate  lodge  is  not  the  general  agent 
of  the  supreme  lodge,  but  Is  Its  special  agent 
for  the  purpose  of  collecting  assessments  and 
does  from  the  memb^  and  fwwardlng  the 
same  to  the  supreme  lodge.  The  person  to 
whom  the  member  Is  to  pay  bis  assessment  is 
arbitrarily  fixed  by  the  constitution,  and  the 
memt>er  could  not  pay  to  any  other.  Having 
paid  to  the  one  expressly  authorized  by  the 
supreme  lodge,  he  Is  not  Individually  responsi- 
ble for  the  default  ta  defalcation  of  the  one 
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to  whom  he  Is  oommaDded  by  the  supreme 
lodge  to  pay.  And  we  must  hold  that  the 
supreme  lodge,  having  failed  to  give  the  no- 
tice of  suspension  of  the  subordinate  lodge  as 
reqafred  by  Its  constltutlw,  must  suffer  the 
loss,  If  any.  occasioned  by  the  secretary  of 
the  subordinate  lodge  falling  to  remit  moneys 
which  he  bad  collected  for  It,  especially  when 
It  ^hoB  failed  to  give  the  sjibordlnate  lodge 
such  notice.  The  record  shows  that  the  as- 
sured, Dobbins,  acted  In  gooA  faith,  and  per- 
formed every  act  required  of  him;  and  It 
would  be  Inequitable  to  hold  that  his  bene- 
ficiary must  suffer  for  the  laches  of  one  over 
whom  neither  the  assured  nor  his  beneficiary 
had  any  control,  and  one  who  was  the  au- 
thorized agent  of  the  appellant 

A  number  of  other  errors  are  assigned  by 
appellant,  but,  after  carefuHy  examining  them, 
we  are  of  the  opinion  that  what  we  have  al- 
ready Bald  fully  disposes  of  all  the  issues  In  the 
case. 

Finding  no  error  hi  the  record,  the  order  de- 
nying a  new  trial  and  the  judgment  are  af- 
firmed. Cmts  awarded  to  respondents. 

SULUVAN  and  STOCKSL&GEB,  JJ.,  con- 
cur. 


(8  Idaho,  410 

ANDERSON  et  al.  T.  OltEQON  MOBTG. 

CO. 

(Supreme  Court  of  Idaho.   May  81,  1902.) 

ACTION  ON  CONTRACT— PLKA  OF  USURY— 
GRANTEE  OF  MORTQAGOR. 

1.  The  provisions  of  section  1206,  Rev.  St 
18S7,  iuL'Iude  ooly  act'ona  between  the  lender 
or  bis  assiRQee,  as  plaintiff,  and  the  borrower, 
as  defendant. 

2.  No  one  bat  a  party  to  a  contract  can  avail 
himself  of  the  defense  of  usury. 

8.  The  ^antee  of  a  moftgasor  who  assumes 
the  payment  of  the  mortgage  cannot  set  dp  the 
defense  of  usury. 

4.  The  provisfona  of  said  section  1266  do 
not  do  away  with  uaory  as  a  defense,  but 
iaipose  a  specific  duty  on  the  court,  whenever 
it  ascertains  in  an  action  on  a  contract  that  an 
illegal  rate  of  interest  has  been  charged,  but 
do  not  apply  to  the  action  of  a  stranger  to  com- 
pel the  cancellation  of  the  usniioaa  contract 

Queries,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  coonty; 
B.  C.  Steele,  Judge. 

Action  by  Ellen  T.  Anderson  and  others 
agahist  the  Or^on  Mortgage  Company.  Judg- 
ment tot  plalntUTs,  and  defendant  appeals. 
Reversed. 

Orland  ft  ^nith,  for  appellant.  Forney  ft 
Moore,  for  respondents. 

SUt-LIVAN,  J.  This  action  was  brought 
for  the  cancellation  of  a  mortgage,  to  recover 
Judgment  for  ¥703.34  for  oT'erpayments  on 
said  mortfcnge,  and  for  $100  damages  for  a 
failure  to  satisfy  and  cancel  said  mortgage. 
The  plaintiffs  to  this  action,  who  are  respond- 
ents here,  were  not  parties  to  said  mortgage, 
and  the  mortgagors  are  not  parties  to  this  suit 


The  following  facts  apjiear  from  the  record: 
On  ttte  11th  day  of  September,  18S8,  John  8. 
Randolph  (being  then  the  owner  of  the  land 
described  In  said  mortgage)  executed  Jointly 
with  his  wife  a  mortgage  on  said  land  to  se- 
cure the  payment  of  f2,000,  borrowed  m<mey. 
from  the  appellant  herein,  the  Oregon  Mort- 
gage Company,  whereby  the  mortgagors 
agreed  to  pay  interest  upon  Interest  iu  case 
the  Interest  was  not  paid  when  by  the  terms 
of  said  mortgage  It  became  dae.  A  number 
of  paymoitS  were  made  of  Intoest  coupons 
attached  to  the  promissory  note  for  f2,000. 
the  payment  of  which  said  mortgage  was 
given  to  secure,  but  no  payments  bad  been 
made  on  the  principal. '  On  January  16.  1899, 
the  said  mortgagors  conveyed  said  mortgaged 
premises  to  respondent  ESlen  T.  Anderson, 
who  is  the  wife  of  the  other  respondent  The 
consideration  named  in  said  deed  is  fS,000, 
and  the  deed  contains  the  foUowli^  provision, 
to  wit:  "Subject  to  one  certain  mortgage  of 
two  thousand  dollars  (¥2.000.00),  executed  by 
John  S.  Randolph  and  wife,  which  the  Bald 
second  party  agrees  to  assume  and  pay."  The 
consideration  that  Randolph  received  for  said 
land  was  another  tract  of  land,  valued  at 
$1,600,  and  !>300  hi  money,  and  the  purchasers 
(the  respondents)  were  to  pay  the  amount  due 
on  the  $2,000  mortgage  and  to  pay  the  rail- 
road company  fl50.  The  record  shows  that 
the  respondents  had  some  correspondence  with 
D.  K.  McDonald,  of  Spokane,  Wash.,  agent  of 
the  mortgage  company,  after  they  had  pur-, 
chased  said  land  In  regard  to  the  payment  of 
said  mortgage;  that  said  agent  made  them  a 
proposition  iu  reference  to  the  payment  there- 
of on  the  20th  day  of  March,  1890,  and  on  the 
23d  day  of  that  mouth  respondents  accepted 
the  proposition  offered  and  remitted  to  said 
McDonald,  agent,  $1,108.34  as  a  payment  on 
said  mortgage  Indebtedness.  About  the  monOi 
of  October,  1900,  one  of  the  respondents,  ac- 
companied by  a  Mr.  Hannah,  went  to  the 
office  of  the  agent  of  appellant  In  the  town  of 
Moscow,  Latah  county,  state  of  Idaho,  with 
a  view  of  paying  the  balance  on  said  mort- 
gage. The  agent  Informed  them  of  the 
amount  due,  and  also  Informed  them  that  the 
company  wanted  a  bonus  of  f25  for  giving 
the  privilege  of  paying  the  mortgage  off,  as 
there  had  been  an  extension  of  two  years 
given  on  the  payment  thereof.  Respondent 
Anderson  refused  to  pay  said  bonus,  claiming 
that  the  mortgage  was  five  years  past  doe. 
In  a  very  sliort  time  thereafter,  perhaps  on 
the  same  day,  the  agent  informed  Mr.  Han- 
nah that  be  would  waive  the  |2S  bonus,  and 
accept  Just  what  was  due  on  the  mortgage, 
and  requested  him  to  inform  the  respondent 
and  afterwards  Mr.  Hannah  Informed  the 
agent  that  he  had  told  Mr.  Anderson,  and  be 
(Anderson)  replied  that  he  had  been  to  the 
court  house  and  looked  up  the  records,  and 
liad  gotten  the  idea  that  the  mortgage  was 
outlawed,  and  consequeutly  he  did  not  hare 
to  pay  it.  Thereafter  this  suit  was  brought 
for  a  caucellatlon  of  said  mortgage,  and  other 
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relief  aa  above  stated,  and  was  tried  by  the 
court  without  a  Jury,  and  judgment  was  en- 
tered in  (aTor  of  respondents  for  a  cancellation 
of  said  mortgage  and  costs  of  suit. 

A  number  of  errors  were  assigned,  the  most 
Important  of  which  Is'  the  court  erred  In  find- 
ing that  a  purchaser  of  mortgaged  property, 
who  has  assumed  and  agreed  to  pay  the  mort- 
gage, can  obtain  a  cancellation  of  the  mort- 
gage upon  the  groimd  that  there  was  usury 
existing  in  the  contract  between  his  grantor 
and  the  holder  of  the  mortgage.  It  appears 
from  the  record  that  John  X.  Itandolph  sold 
to  respondents  a  mortgaged  tract  of  land,  and 
they.  In  part  consideration  therefor,  agreed  to 
pay  the  amount  due  on  said  mortgage.  They 
paid  more  than  $1,000  on  said  mortgage  debt, 
and  now  refuse  to  pay  the  balance,  and  ask 
to  hare  the  mortgage  canceled.  Randolph  Is 
not  seeking  to  avoid  the  payment  of  said  debt 
because  of  the  usury  in  his  contract,  neither 
Is  the  mortgagee  seeking  to  foreclose  its  mort* 
gage  In  this  action.  The  mortgagor  Is  will- 
ing the  appellant  should  recover  every  dollar 
due  on  said  claim,  both  principal  and  Inter- 
est He  has  In  effect  put  the  money  In  the 
hands  of  respondents  with  which  to  pay  said 
debt,  and  they  agreed  to  pay  It  and  without 
authority  from  him  they  are  trying  to  avoid 
the  payment  thereof  by  setting  up  the  usuri- 
ous contract  Randolph  considered  It  com- 
patible with  honor  and  Integrity  to  pay  said 
debt  and  did  pay  It  to  respondents,  by  letting 
them  retain  it  out  of  the  consideration  to  be 
paid  for  the  land,  and  now  they  seek  to  re- 
tain the  money  and  defeat  their  express  con- 
tract with  Randolph.  The  borrower  prefers 
to  abide  by  his  c<mtract;  but  the  respondents 
do  not  intend  to  pwmlt  him  to  do  so,  U  they 
can  prevent  it 

Counsel  for  re^>ondents  contend  that  this 
court  iu  Trust  Co.  v,  Hoffman,  49  Pac.  314, 
37  L.  B.  A.  509;  Same  v.  Tetzlaff.  53  Pac. 
104;  Association  v.  Shea,  55  Pac.  1022;  Port- 
neuf  Lodges  No.  20,  1.  O.  O.  F.,  v.  Western 
Loan  &  Savhigs  Co.,  59  Pac.  362;  Ocobock  v, 
Xlxon,  57  Pac.  309;  Cleveland  v.  Savings  Co., 
63  Pac.  8S5.— have  held  that  sach  an  InlQuI- 
tons  thing  as  that  may  be  done  under  the  pro- 
visions of  section  1266.  Rev.  St  1887.  How- 
ever, it  is  admitted  by  counsel  that  the  pre- 
cise question  here  involved  has  not  been  pass- 
ed upon.  Not  one  of  those  cases  cited  holds 
or  attempts  to  hold  that  the  provisions  of  that 
section  would  warrant  the  Judgment  entered 
In  this  case.  Each  and  every  of  those  cases 
were  suits  between  the  parties  to  the  usurious 
contracts,  and  come  within  the  provisions  of 
said  section  1266.  But  the  suit  at  bar  Is 
brought  by  those  who  have  the  same  as  re- 
ceived the  cash  In  hand  paid  by  the  mort- 
gagor, and  they  have  in  writing  agreed  to 
pay  it  over  to  the  mortgagee.  This  suit  is 
not  such  an  one  as  comes  within  the  provi- 
sions of  said  section.  No  salt  but  one  brought 
upon  the  contract  for  Its  enforcement  comes 
within  Its  provisions;  for  It  declares  that.  In 
niits  that  come  within  Its  pcovlsiona,  the  court 


must  enter  judgment  In  favor  of  the  plaintiff 
for  the  principal  sum,  less  all  payments  of 
principal  and  Interest  theretofore  made  there- 
on, without  Interest  or  costs,  and  must  en- 
ter Judgment  against  the  defendant  In  favor 
of  the  state  for  the  use  of  the  school  fund  for 
10  per  cent  per  annum  upon  the  entire  prin- 
cipal of  said  contract  Said  section  Is  as  fol- 
lows: "If  It  Is  ascertained  In  any  suit  brought 
on  any  contract  that  a  rate  of  interest  has 
been  contracted  for  greater  than  is  authorized 
by  this  chapter,  either  directly  or  Indirectly, 
In  money  or  in  prope-ty,  such  contract  works 
a  forfeiture  of  ten  cents  on  the  hundred  by 
the  year,  and  at  that  rat^  upon  the  amount 
of  such  contract  to  the  school  fund  of  the 
county  In  which  the  suit  is  brought  and  the 
plahitlff  must  have  Judgment  for  the  princi- 
pal sum,  less  all  payments  of  principal  or  In- 
terest theretofore  made  and  without  interest 
or  cost  The  court  must  reader  Judgment  In 
said  action  for  ten  per  cent  per  annum  upon 
the  entire  principal  of  said  contract,  against 
the  defendant  in  favor  of  the  territory  for 
the  use  of  the  school  fund  of  the  county, 
whether  the  unlawful  Interest  is  contested  or 
not;  and  In  no  case  where  unlawful  Interest 
is  contracted  for  must  the  plaintiff  have  Judg- 
ment for  more  than  the  principal  sum  less  the 
payments  already  made,  whether  the  unlaw- 
ful Interest  be  Incorporated  with  the  princi- 
pal sum  or  not.  But  no  indorsee  in  due 
course  of  negotiable  paiter  Is  affected  by  any 
usury  exacted  by  any  former  holder  of  snch 
paper  unless  he  have  actual  notice  of  the 
usury  previous  to  his  purchase;  but  in  such 
case  the  judgment  above  provided  In  favor  of 
the  school  fund  must  be  entered  against  the 
drawer  or  maker.  If  a  party  to  the  action,  and 
he  may  recover  back  the  usury  paid  from 
the  party  who  received  the  same." 

The  language  of  that  section  clearly  In- 
dicates tliat  It  Includes  only  actions  where 
the  lender,  or  his  assignee,  Is  plaintiff,  and 
the  borrower  Is  defendant  In  Cleveland  v. 
Savings  Co.,  63  Pac.  886  (involving  an  usuri- 
ous contract),  suit  was  brought  by  the  mort- 
gagor against  the  mortgagee  for  a  cancella- 
tion of  the  mortgage.  This  court  spealdng 
through  Chief  Justice  Quarles,  said:  'That 
penalty  [judgment  against  mortgagor  of  10 
per  cent  in  favor  of  the  school  fund]  can 
be  adjudged  only  In  case  of  suit  upon  an 
usurious  contract  to  enforce  it  Penalties 
are  only  enforceable  in  the  manner  provided 
by  law.  The  statute  (section  1266)  pre- 
scribes'when  It  is  to  be  adjudged  against  the 
debtor,  and  we  are  powerless  to  go  beyond 
the  statute."  The  purpose  and  intent  of  that 
section  is  clear  and  beyond  question.  It 
can  only  apply  when  suit  Is  brought  on  the 
contract  to  enforce  it  against  a  party  to  the 
contract  Supposing  the  appellant  had 
brought  suit  on  said  contract  to  enforce  It 
against  the  respondents  under  their  written 
agreement  to  pay  the  f2,000  due  on  said 
mortgage,  would  It  be  contended  that  the 
court  would  be  authorlxed,  uudw  tbe  iwo> 
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TlBltms  of  mid  section,  to  enter  up  judgmoit 
against  tbe  defendants  for  10  per  cent  per 
annum  on  said  $2,000  from  the  date  of  said 
mortgage,  to  wit.  September  11,  1889,  to  the 
date  of  the  entry  of  Judgment  In  this  case, 
to  TVlt,  July  6,  lUOl,  nearly  13  years,  which 
wonid  make  a  total  ot  $2,000.  That  would 
be  the  result  if  such  a  suit  comes  within 
the  proTislons  of  said  section.  It  is  true 
that  usury  does  not  hare  to  be  pleaded,  un- 
der tiie  provisions  of  said  section.  In  order  to 
bring  an  action  within  Its  provisions.  But 
the  suit  must  be  brought  on  the  cwtract, 
and  against  the  party  agreeing  to  pay  the 
usurious  Interest,  and  does  not  change  the 
rule  that  usury  Is  a  personal  defense,  and 
cannot  be  taken  advantage  of  by  a  stran- 
ger. 

Iowa,  Minnesota,  and  Oregon  have  stat- 
utes similar  to  our  section  1266.  Section 
3041,  Ann.  Code  Iowa  1897,  is  as  follows: 
"Usury— Penalty.  If  it  shall  be  ascertained 
In  any  action  brought  on  any  contract  that  a 
rate  of  interest  has  be&a  contracted  for,  di- 
rectly or  indirectly.  In  money  or  In  property, 
greater  than  Is  anthorlEed  by  this  chapter, 
the  same  shall  woA  a  forfeiture  of  eight 
cents  on  the  hundred  by  the  year  upon  the 
amount  of  the  principal  remaining  unpaid 
upon  such  contract  at  the  time  judgment  la 
rendered  thereon,  and  tiie  court  shall  enter 
flnal  judgment  In  favor  of  the  plaintiff  and 
against  the  defendant  for  ttxe  prlntipal  sum 
so  x«mainlng  unpaid  without  costs,  and  also 
against  the  defendant  and  In  faror  of  the 
state,  tor  the  me  of  the  school  fund  of  the 
county  in  which  the  action  is  tnoug^t,  for 
the  amount  of  the  forftiture;  and  In  no  case 
wbm  unlawful  interest  is  contracted  for 
shall  the  plalntltt  have  judgment  for  more 
than  the  principal  sum,  wbetiier  the  unlaw- 
ful Interest  be  Incorporated  with'  the  prin- 
cipal or  not"  Section  8689,  Hill's  Ann.  Laws 
Or',  is  as  follows:  "If  it  shall  be  ascertain- 
ed In  any  suit  Inought  on  any  contract  tiiat 
a  rafe  of  Interest,  has  been  contracted  for 
greater  than  is  anthorind  by  this  chapter, 
^ther  directly  or  Indirectly,  in  money,  prop- 
erty, or  other  valuable  thing,  or  that  any 
gift  or  donation  of  mon^,  propoiy,  or  other 
valuable  thing  has  been  made  or  promised 
to  be  made  to  a  loider  or  creditor,  «■  to  any 
person  for  him,  directly  or  Indirectly,  either 
by  the  borrower  or  debtor,  or  any  person  for 
him,  the  design  of  which  Is  to  obtain  for 
money  so  loaned  or  for  debts  due,  or  to  be- 
come due  a  rate  of  Interest  greater  than  that 
speclfled  by  the  provisions  of  iSiis  chapter, 
the  same  shall  be  deemed  usurious,  and  shall 
woiic  a  forfeiture  of  the  entire  debt  so  ctm- 
tracted  to  the  school  fund  of  the  county 
where  such  suit  is  brought.  The  court  in 
which  such  suit  Is  prosecuted  shall  render 
Judgment  for  the  amount  of  the  original  sum 
loaned  or  the  debt  contracted,  without  Inter- 
est, against  tlie  defendant  and  in  favor  of 
the  state  of  Oregon,  for  the  use  of  the 
comm<m  school  fund  of  said  county,  and 


against  the  plaintiff  fw  costs  of  suit,  wheth- 
er such  suit  be  contested  or  not"  In  Hol- 
lingsworth  v.  Swlckard,  10  Iowa,  385  (wMch 
case  was  under  the  Iowa  statute  above 
quoted),  the  court  said:  "This  suit  is 
brought  upon  a  contract  to  which  Spray  was 
not  a  party.  Spray  sold  to  defendant  a  tract 
of  land,  and  defendant,  in  part  consideration 
therefor,  agreed  to  pay  Sioay's  note  to  plain- 
tiff. •  *  •  Spray  does  not  seek  to  avoid 
usury  in  his  contract,  is  wUUng  the  plalntiff^ 
should  have  the  Intwest  he  agreed  to  glve^ 
and  placed  money  In  the  hands  of  d^endant 
for  the  purpose  of  paying  the  same;  but  de- 
fendant, without  authority  of  Spray,  set* 
up  the  usurious  contract*'  And,  reterxlng  to 
the  provisions  ot  the  b>wa  statute  above 
quoted,  the  court  said:  "It  must  be  upon 
suit  brought  upon  contract,  which  of  Itself 
brings  to  the  knowledge  of  the  court  the 
nsni^  thoeln,  or  upon  plea  by  the  borrowo'r 
that  the  court  will  take  coi^lzance  of  such 
usury.  It  Is  tiie  borrower  alone  who  Is  pro- 
tected by  the  law  tronr  excessive  Interest; 
and  he  must  be  the  party  to  the  shit  before 
the  court  will  protect  him."  To  the  same  tf- 
fect  is  PoweU  v.  Hunt.  11  Iowa,  430.  In 
Green  v.  Turner,  88  Iowa,  112,  it  is  said: 
"In  both  cases  he  takes  the  land  charged 
with  the  paymwt  of  the  debt^  and  is  not  al- 
lowed to  set  up  any  detutse  to  Its  validity, 
as,  for  Instance,  that  the  mortgage  Is  void 
wholly  or  in  part  on  account  ot  usury."  The 
case  of  Holladay  t.  HoUaday  (Or.)  11  Pac. 
200,  was  decided  under  the  Oregon  statute 
above  dted,  and  It  is  there  said:  "It  does 
not  permit  the  defendant,  hi  case  usury  la 
established  upon  a  trlali  *to  go  hence  with- 
out day,'  but  compels  him  to  pay  the  prin- 
cipal debt,  thougfh  it  relieves  him  frmn  the 
paym^t  of  the  Interest  But  It  seema  to 
me  that  ttie  tltbt  to  plead  usury  Is  still  a 
IMTsmial  privilege,  and  tiiat  no  othv  par^ 
can  interpose  such  plea." 

The  doctrine  is  too  well  established  that 
the  right  to  take  advantage  of  statntes  at 
usury  la  personal  to  the  boirower  and  Ua 
I^Tles,  and  that  a  stranger  to  the  ctmtract 
cannot  take  advantage  of  It.  and  tiiat  only 
the  Ixnrover  or  persons  representing  Um 
as  privies  in  l^ood  or  estate  can  plead  It. 
Tyler,  Usury,  p.  40S;  Wiehb,  Usury;  |  868; 
Institution  T.  Gopeland  (Iowa)  32^.7.85. 
The  case  of  Assot^atlon  t.  Holder,  65  lowm, 
424,  6  N.  W.  678,  7  N.  W.  686,  arose  under 
the  statute  of  Iowa  above  quoted,  and  the 
court  held  that  one  'who  tot  a  full  considraa- 
tlon  araumes  the  paymmt  of  a  mortgage 
cannot  plead  usury  as  a  defense  thereto. 
The  court  said:  "He  Is  a  stranger  to  the 
contract,  and  voluntarily  undertook  to  i>ay 
the  mortgage,  not  a  part,  but  a  whole,  and 
we  think  he  should  do  so."  In  Institution 
v.  Gopeland,  supra,  the  court  said:  "The 
grantee  of  a  mortgagor  who  assumes  the 
payment  of  the  mortgage  cannot  set  up  the 
defense  of  usury."  See.  also.  Sands  v. 
Church,  6  N.  X  361;  OhamberUihi  v.  Demp- 
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Bey,  38  N.  T.  145.  In  TroBdell  v.  Dowden 
iK.  J.  Ch.)  20  AU.  073,  the  court  ssid:  "The 
doctrine  Is  undoubtedly  well  settled  that  tbe 
purcbaser  of  the  equity  of  redemption  In 
premises  covered  by  a  usurious  mortgage, 
wlio  takes  title  subject  to  such  mortgage, 
eunuot  set  up  the  defense  of  usury."  In 
Bcveml  of  the  cases  last  above  cited  the 
defendants  bad  assumed  to  pay  the  usuri- 
ous mortgage,  and  the  courts  held  that 
iliey  could  not  set  up  the  defense  of  usury. 
Ill  the  case  of  Burke  Laud  &  Ure  Stock  Co. 
T.  Wells,  Fargo  &  Co.,  60  Pac.  87,  we  b^d 
tliat,  although  a  mortgage  given  by  the  pres- 
Ident  of  a  corporation  was  ultra  vires,  and 
void  if  attacked  by  the  corporation  or  a 
stockholder  thereof,  yet  one  who  bought  the 
property  of  the  corporation  subject  to  such 
mortgage,  while  retaining  the  proptoty,  was 
estopped  from  denying  the  validity  of  the 
mortgage. 

The  rule  iB  wlthont  exception  that  one 
wbo  buys  property  subject  to  a  mortgage, 
and  which  mortgage  be  agrees  to  pay.  Is  es- 
topped from  denying  the  validity  thereof. 
So  we  think,  In  the  case  at  bar,  the  respond- 
ents have  agreed  to  pay  the  mortgage  that 
they  here  seek  to  bare  canceled  or  satisfied 
without  paying  It,  and  equity  and  good  con- 
Bctence  wCl  not  permit  them  to  evade  the  pay- 
ment thereof  by  attempting  to  plead  usury  in 
an  action  on  a  contract  to  which  they  are  not 
a  party.  The  provisions  of  section  1206, 
Eev.  St.  Id^ho,  do  not  do  away  with  usury 
as  a  defense,  -but  impose  a  duty  on  the  court 
whenever  it  is  ascertained  In  an  action  on  a 
contract  that  an  Illegal  rate  of  interest  has 
been  charged.  That  fact  may  be  ascertain- 
ed eithev  from  the  contract  Itself,  pleaded  In 
lupc  verba  or  according  to  Its  legal  effect, 
or  by  being  set  up  In  the  answer  as  a  de- 
fense. However,  the  provisions  of  that  sec- 
tion only  apply  when  the  action  Is  brought 
upon  a  contract  to  enforce  It  against  the 
maker,  and  not  when  an  action  is  brought 
by  a  stranger  to  compel  a  satisfaction  of  the 
mortgage. 

The  law,  equity,  and  good  conscience  wlU 
not  permit  the  respondents  to  succeed  In  this 
action,  and  the  judgment  must  be  revised, 
and  the  cause  remanded,  with  instructions 
to  enter  a  Judgment  dismissing  tbJs  suit 
Costs  are  awarded  to  appellant 

STOOKSIjAG^B,  concurs. 

QUAKLES,  C.  J.  I  am  unable  to  concur 
TTltb  my  associates  in  the  conclusion  In  this 
case  for  the  following  reasons:  Under  the 
provisions  of  section  33&4.  Rev.  St.  1887,  as 
construed  In  Portneuf  Lodge,  No.  20,  I.  O.  O. 
P.,  V.  Western  Loan  &  Savings  Co.,  59  Pac. 
3G2,  and  Cleveland  v.  Savijigs  Co.,  63  Pac. 
S85,  the  owner  of  real  property  upon  which 
a  mortgage  giveu  to  secure  the  payment  of 
a  nsnrious  contract  can,  when  the  principal 
of  such  contract  debt  is  paid,  maintain  a 
suit  tor  cancellation  of  said  mortgage.  But 


a  diff^nt  conclusion  Is  reached  In  this  case, 
because  the  suit  for  cancellation  of  the  mort- 
gage is  brouglit,  not  by  the  original  mort- 
gagor, but  by  one  who  has  purchased  the 
equity  of  redemption  in  the  ndortgaged  prop- 
erty, and  thus,  by  purchase,  succeeded  to  all 
the  rights  of  the  original  mortgagor  in  the 
property.  It  Is  true  that  In  both  of  the  cases 
cited  supra  this  court  baa  lueld  that,  in  an 
action  brought  by  the  borrower  to  cancel  a 
mortgage  given  to  secure  a  usurious  debt, 
the  pinlntilf  is  entitled  to  sucb  relief,  and 
tiiat  the  penalty  of  10  per  cent  In  favor  ot 
the  school  fund  cannot  be  assessed  in  such 
case,  on  the  ground  that  penalties  can  only 
be  enforced  In  the  manner  provided  by  law. 
It  was  held  in  the  first  of  the  cases  cited, 
the  opinion  being  by  Mr.  Justice  Sullivan, 
that  such  action  Is  not  under  sections  1285, 
1266,  Bev.  St  18S7,  but  nnder  section  3S64. 
supra.  My  aasoclates  lose  sight  of  this  rule 
lu  the  case  at  bar.  Now,  under  the  provi- 
sions of  sections  1265,  1266,  Bev.  St  1887, 
and  decisions  of  this  court  construing  and 
applying  same,  viz.:  Trust  Co.  v.  Hoffman, 
48  Pac.  S14;  Same  v.  Tetzlaff.  68  Pac.  104; 
Stevens  v.  Association,  SI  Pac  779,  966; 
Ocobock  V.  Nixon,  57  Pac.  309;  Association 
r.  Shea,  55  Pac.  1022;  Portneuf  Lodge  No. 
20,  I.  O.  O.  F..  V.  Western  Loan  &  Savings 
Ca,  59  Pac.  362,  and  Cleveland  v.  Savmgs 
Co.,  63  Pac.  885,— the  rule  Is  so  well  settled 
,  tiiat  payment  of  the  principal  of  a  usurious 
mortgage  debt  satisfies  the  principal  ttiat  it 
is  unnecessary  to  discuss  this  question.  Our 
Code  (section  4090)  expressly  provides  that 
actions  must  be  prosecuted  In  the  name  ot 
the  real  party  In  Interest  In  the  case  at 
bar,  Randolph  owned  a  tract  of  land;  and 
mortgaged  it  to  secure  a  contract  which  pro- 
vided, in  advance,  for  the  payment  of  com- 
pound hiterest  which,  under  section  1266. 
Bev.  St.  1887,  Is  unlawful.  Randolph  attee- 
wards  sold  the  land  to  the  respondent  sub- 
ject to  the  mt^gagft  Respondent  made 
payments  which,  added  to  those  already 
made  over,  paid  the  principal  of  the  mort- 
gage debt  to  the  extent  of  more  than  f700, 
and  demanded  satisfaction  of  the  mortgage, 
which  appellants  refused  to  make  or  to  cause 
to  be  made.  The  deed  from  said  Randolph 
to  respondent  contains  the  following  stipu- 
lation, to  wit:  "Subject  to  one  certain  mort- 
gage of  two  thousand  dollars  ($2,000.00)  ex- 
ecuted by  John  S.  Randolph  and  wife,  wlilch 
tlie  party  of  the  second  part  agrees  to  as- 
sume and  pay."  Does  this  covenant  In  the 
deed  bind  the  said  respondent  to  pay  any- 
titlng  which  is  not  due  on  the  mortgage,  and 
which  the  said  mortgagor  was  not  bound  to 
pay?  I  think  not.  Under  section  1266,  Rev. 
St.  -1887,  courts  are  prohibited  from  giving 
Judgment  for  any  unla^vful  or  usurious  In- 
terest. That  which  was  unlawful  and  usuri- 
ous In  the  contract  before  respondent  pur- 
chased the  land  was  unlawful  aud  usurt- 
oiis  after  he  purchosed. 
It  Is  claimed,  however,  that  respondent 
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withheld  a  part  of  the  purchase  price  of  the 
land  for  the  benefit  and  use  of  the  appel- 
lants, and  fn  equity  and  good  conscience'  Is 
hound  to  pay  the  same.  The  facts  are  set 
forth  affirmatively  In  the  answer  of  the  ap- 
pellant, who  does  not  seek  to  foreclose  the 
niurtgnge,  nor  does  It  seek  to  enforce  any 
personal  llnhlllty  against  the  respondent  to 
It.  The  subject-matter  of  this  suit  grows 
out  of  the  said  mortgage,  is  connected  with 
the  aai(i  mortgage  and  the  mortgaged  premi- 
ses, and  Is  under  the  provisions  of  our  Code. 
See  sections  4183-4185,  Rev.  St.  1887;  and  see 
the  following  decisions  of  this  court,  in  which 
it  Is  held  that  unda*  such  circumstances  the 
defendant  must  set  up  by  way  of  counter- 
claim its  rights,  or  forever  be  precluded 
from  BO  doing,  to  wit:  Stevens  v.  Associa- 
tion, 51  Pac.  779,  986;  Ocobock  v.  Nixon, 
57  Pac.  309;  and  Cleveland  v.  Savings  Co., 
63  Pac.  885.  There  Is  no  reason  apparent  to 
my  mind  why  the  provisions  of  the  Code 
cited  SQpra  and  the  decisions  cited  supra 
should  be  set  at  naught  in  this  case.  The 
respondent  Is  a  privy  to  the  mortgage  held 
by  appellants.  He  has  a  clear  right  to  bring 
this  suit.  To  avoid  multiplicity  of  suits,  and 
to  prevent  the  time  of  courts  from  being  tak- 
en up  In  trying  numerous  actions  growhig 
out  of  the  same  transaction,  or  connected 
therewith,  the  above  rules  have  been  crystal- 
lized Into  law.  Those  rules  seem  to  be  deQed 
by  the  appellant  Respondent  brought  this 
action  on  the  theory  that  payment  of  the 
principal  of  a  usurious  debt  secured  by  mort- 
gage satisfies  the  mortgage,  as  frequently 
heretofore  held  by  this  court,  and  with  full 
knowledge  that  the  appellant  could,  and 
must,  set  forth  Its  cause  of  action  on  the 
mortgage,  or  growing  out  of  the  transactions 
alleged  in  the  complaint,  or  forever  be  bar- 
red from  BO  doing;  yet,  the  judgment  in  his 
favor  by  the  lower  court,  proper,  in  my  opin- 
ion, xmAer  the  statutes  cited  and  decisions 
of  this  court  heretofore  made,  and  the  cause. 
Is  s«it  back  with  Instructions  to  the  district 
court  to  dismiss  the  action.  I  am  unable 
to  c<nicuT  In  the  ctmclusion  reached. 


(41  Or.  430) 

PAYTON  et  al.  v.  BURNS. 

^Supreme  Court  of  Oregon.    Jane  16,  1902.) 

MINING  CLAIMS-ORaXNIZBD  DISTRICT— RB- 
CORDINO— CONTHADICTORT  EVIDENCE. 

1.  Under  Rev.  St.  U.  S.  §  2324.  providing 
that  the  miners  of  each  mining  district  may 
malte  regiilatioos  i-ecnrdiiig  the  recordiuff  of 
claims,  etc.,  and  Hill's  Add.  Laws,  §  8861, 
pi-ovidinfi  that,  when  a  miulDg  district  has  been 
orjianized,  the  claims  therein  shall  be  recorded, 
claims  in  a  locality  not  an  organized  district 
were  not  required  to  be  recorded. 

2.  In  a  suit  to  determine  an  adverse  interest 
iu  certain  miDiii?  claims,  where  the  evidence 
of  plaintiff's  witness,  who  claimed  to  have 
marked  out  the  claims,  and  upon  whom  plain- 
tiff's right  of  recovery  depended,  was  coutra- 
dictotr.  and  false  at  least  In  part,  a  decree 
dismissing  the  action  waa  proper. 


Appeal  from  circuit  court.  Baker  coanty; 
Robert  Eaklu,  Judge. 

Suit  by  K.  M.  Payton  and  another  against 
C.  R.  Burns.  From  a  decree  dismissing  the 
suit,  plaintiffs  appeaL  Affirmed. 

This  Is  a  suit  to  determine  an  advorae 
Interest  In  realty.  It  Is  alleged  in  the  com- 
plaint that  plaintiffs  are  citizens  of  tiie  Unit- 
ed States,  above  the  age  <tf  21  ywn,  and 
having  discovered  a  vdn  of  quartz  in  place, 
bearing  gold,  they  on  March  7, 1898,  located 
a  mine  thereon,  l,fiOO  feet  In  length  along 
the  lode;  and,  SOO  feet  in  width  on  each 
side  thereof,  which  they  named  the  "In- 
depoidenee  Quartz  Claim  Na  1,"  situated 
on  unsnrveyed  public  lands  in  Baker  county. 
Or.,  but  not  in  an  organized  mining  dis- 
trict, which  claim  was  distinctly  marked  on 
the  ground,  so  that  Its  boundaries  could  be 
readily  traced,  and  tb^  also  posted  a  no- 
tice thereon  describing  the  premises  by 
metss  and  bounds,  and  erer  since  that  time 
have  been,  and  now  are,  the  owners  of  said 
claim,  and  entltied  to  and  in  the  possession 
thereof,  and,  each  year  since  Bald  location 
was  made,  have  expended  in  improvements 
made  ttiweon  a  sum  exceeding  9100;  that 
the  defwdant  assorts  some  claim  thereto 
adverse  to  thehrs,  the  precise  nature  of 
which  Is  unknown  to  them,  but,  whatever 
it  is,  it  is  wrongful  and  fraudulent  For  a 
second  cause  of  suit,  plaintiffs  allege  that 
on  March  8,  1898,  they  made  another  loca- 
tion, which  they  designated  aii  "^depend- 
ence Quartz  Claim  No.  2,"  the  averments  in 
respect  thereto  being  substantially  the  same 
as  those  referring  to  Ko.  1,  and  pray  that 
defendant  be  required  to  set  forth  ^the  na- 
ture and  extent  of  his  claim,  and 'that  It 
may  be  decreed  Invalid.  The  answer  denies 
tlie  material  allegations  of  the  complaint; 
and  alleges  that  on  July  10,  1896,  A.  J.  Tin- 
cent  and  Thomas  HcA^le,  Iwlng  cltizms  of 
the  United  States,  and  having  discovwed  a 
vein  of  qnartz  In  place,  bearing  gold,  located 
a  mine  thereon,  known  as  the  "Vlnceit,** 
1.500  feet  in  length  and  GOO  feet  in  width* 
and  marked  the  boundaries  thereof  so  that 
they  could  be  readily  traced  on  the  ground, 
and  posted  a  location  notice  thereon;  that 
at  the  time  of  plaintiffs'  pretended  discov- 
ery, designated  as  "Ind^iendence  No.  2," 
the  whole  of  said  gronnd  waa  the  exclusive 
property  of  Vincent  and  McArdlet  subject 
only  to  the  paramount  title  of  the  United 
States;  that  about  June  1,  1898,  McArdl^ 
having  made  another  discovery  of  mineral 
In  a  qnartz  vein  on  the  ground,  called  the 
"Vincent,"  located  a  mine  thereon  known  as 
the  "Humbug,"  the  boundaries  of  which 
were  deflnitdy  located  on  the  ground  coin- 
cident with  the  Vincent,  and  posted  a  no- 
tice thereon,  which  claim,  by  mesne  con- 
veyances, became  the  property  of  the  de- 
fendant, who  has  complied  with  all  the  re- 
quirements of  law  in  respect  thaeto.  The 
answer  also  contains  similar  averments  aa 
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to  tbe  disco  very  of  another  quartz  tcId  by 
Vincent  and  McArdle,  bearing  gold,  and 
their  location  of  a  mine  thereon  July  10, 
1896.  known  as  the  "Jojoe,"  1,500  feet  in 
length  and  600  feet  in  width,  the  boundaries 
of  which  were  distinctly  marked  on  the 
ground,  and  at  the  time  of  plaintiffs'  pre- 
t^ded  location  of  the  Independence  all  said 
land  was  the  exclusive  property  of  saJd  dis- 
coverers,  subject  to  the  prior  right  of  the 
general  goremment;  that  on  J.une  1,  1808, 
UcAxdle,  havEng  made  another  discovery  of 
quartz  In  place  on  said  ground,  bearing  gold, 
located  another  mine  thereon,  known  as  the 
Snow  Storm,  which  is  Identical  with  tbe 
JoJoe,  tbe  boundaries  of  whii^  were  dis- 
tinctly marked  on  tbe  groand,  and,  having 
posted  a  notice  tbereon,  said  claim,  by  mesne 
conveyances,  became  the  property  of  the  de- 
fendant, who  had  annually  expended  in  mak* 
lug  Improvements  thereon  more  than  $100. 
Tbe  reply  having  put  in  issue  the  allegations 
of  new  matter  in  the  answer,  tbe  cause  was 
refwed  to  Herbert  S.  Uanna,  wbo  took  tbe 
testimony,  from  which  the  court  found,  in 
effect,  that  tbe  description  of  plaintiffs*  al- 
leged mines  was  too  indefinite  to  entitle 
them  to  tbe  relief  demanded,  and  dismissed 
the  suit,  whereupon  they  appeal. 

BL  Ifc  Olmsted,  for  appellants.  B.  C.  East- 
ham  and  CuUen  &  Dudley,  for  respondents. 

MOORE,  J.  (aftCT  stating  the  factsT.  The 
question  presented  is  whether  the  location  of 
plaintiffs*  alleged  mines,  known  as  tbe  "In- 
dependence** and  tbe  "Independence  No.  2," 
was  In  fact  distinctly  marked  on  tbe  grouid 
where  it  la  now  claimed  originally  to  have 
been'made.  J.  C.  Baialey,  as  plaintiffs' witness, 
testifies  that  In  18U5  one  Milton  Gamer  locat- 
ed quartz  mining  claims  on  the  land  now  io 
controversy;  that  he  assisted  him  In  mark- 
ing  the  boundaries  of  his  claims,  and  was  ac- 
quainted with  and  knew  the  premises  In  dis- 
pute; that  In  1886  Gamer  performed  some 
assessment  work  on  his  claims,  but  not 
enough  to  satisfy  the  law's  demands,  and, 
having  informed  him  that  he  did  not  Intend 
to  retnm  thereto,  tbe  witness  on  March  7  and 
8,  18U7,  Bs  the  agent  of  his  wife,  the  plaintiff 
M.  A.  Balsley,  and  of  her  sister,  the  plain- 
tiff G.  M.  Payton,  located  the  claims  in  ques- 
tion, which  were  designated  the  "Independ- 
ence" and  the  "Independence  No.  2,"  the  lat- 
ter being  an  extension  of  tbe  former,  and  each 
1,500  feet  In  length,  and  300  feet  In  width  on 
either  side  of  the  lode;  that  at  the  time  he  lo- 
cated these  claims  he  discovered  the  several 
comers  thereof  as  marked  by  Gamer,  and 
blazed  a  few  trees,  indicating  tbe  boundaries, 
and  posted  on  each  claim  a  notice,  copies  of 
which  were  recorded  March  13,  1897,  in  tbe 
Baker  county  records  of  quartz  claims.  Book 
K,  pages  87  and  88,  respectively,  wherein  the 
boundaries  of  the  Independence  and  tbe  Inde- 
peodence  Na  2  were  described,  respectively, 
as  follows:  "Commoicing  at  a  shaft  where 
thlB  notice  Is  postod,  ninnlng  1,D00  feet  In  « 


southerly  direction  to  a  stone  monnment,  bo- 
ing  end  line;  thence  B.  300  ft  to  stone  monn> 
ment;  thence  northerly  l.SOO  ft  to  stone  monu- 
ment being  N.  E.  comer  of  south  line;  thence 
N.  W.  GOO  ft.  fo  monument  of  stone,  being 
N.  W.  corner  of  west  line;  thence  westerly  1.- 
500  ft  to  Stone  monument  this  being  S.  W. 
comer;  thence  back  to  beginning.  Located 
on  Rock  creek,  on  Chloride  Mountain."  "Be- 
ginning at  the  shaft  where  this  notice  Is 
posted,  running  1,500  ft  on  tbe  vein  to  stone 
monument  In  a  northerly  direction  to  stone 
monument,  being  north  end  line;  thence 
westerly  300  ft.  to  stone  monument  this  being 
N.  W.  comer;  thraice  southerly  l,!jOO  feet  to 
monument  being  S.  W.  comer  of  west  side 
line;  thence  S.  W.  GOO  ft  to  stone  monument, 
6.  W.  comer  of  south  line;  thence  N.  W.  E. 
1,500  ft  to  stone  monument  betiig  N.  W,  B. 
corner;  thence  back  to  beginning.  Located  on 
Bock  creek,  west  of  Chloride  mine,  near  1 
mile  north  of  Independence  No.  L*'  Tbe  wit- 
ness further  testifies  that,  not  having  evi- 
denced the  boundaries  of  these  claims  with 
sufficient  care  at  the  time  they  were  located, 
be  returned  to  the  premises  in  Jime,  1^7, 
and  definitely  marked  tbe  lines  on  tbe  ground 
so  that  they  could  be  readily  traced,  blazing 
nearly  every  tree  that  stood  In  tbe  center  of 
the  claims,  and  also  renewed  all  tbe  mounds 
of  rock  that  Gamer  had  built  He  states  on 
his  cross-examination  that  he  also  located  an- 
other quartz  mining  claim  In  his  own  name 
and  that  of  his  son,  which  was  known  as  the 
Red  Bird,  In  speaking  of  which.  In  reply  to 
the  question,  "Where  was  the  Red  Bird  locat- 
ed !"  be  says,  "Well,  It  was  right  on  the  south- 
erly claim.  Joined  right  onto  the  southerly 
claim,— of  these  claims  that  are  In  litigation,— 
and  run  along  west  towards  tbe  creek.*'  Pur* 
titer  In  his  cross-examination  be  was  asked, 
"When  you  made  the  Red  Bird  location, 
where  did  you  put  the  notice?'*  to  which  bo 
replied,  "I  posted  tbe  notice  on  a  little  mound 
of  rock  Just  at  the  upper  end  of  this  hole  or 
shaft  that  was  started  on  the  Independence 
at  the  southwesterly  end,  In  a  little  mound 
of  rock."  In  answer  to  the  Inquiry  when 
the  Red  Bird  was  located,  he  says:  "I  don't 
know  anything  about  the  time  I  made  tbe 
location  for  my  son,  and  told  him.  If  be  ^ant- 
ed  It,  to  go  ahead  and  look  after  It  I  don't 
know  the  year  or  the  time  now.  •  ♦  • 
Q.  Do  you  know  whether  It  was  summer  or 
winter  that  you  located  the  Red  Bird?  A.  I 
think  it  must  have  been  some  time  In  the 
summer,  because  tbe  ground  was  bare  when 
I  was  up  there,  I  think.  I  told  him  there 
was  such  a  location  there,  because  I  wrote 
the  notice  on  it."  The  location  notice  of  this 
mine  having  been  recorded,  a  certified  copy 
thereof  was  Introduced  In  evidence,  and  la 
as  follows:  "Red  Bird.  Location  of  quartz. 
That  we,  the  undesigned,  have  located  1,500 
ft  of  this  vein  of  quartz,  with  000  ft  hi 
width,  described  as  follows;  Commencing  at 
or  near  where  this  notice  Is  posted,  at  west 
end  line  of  Cord^  mlne^  ronolng  westerly  V 
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500  ft.  to  stake;  thence  N.  300  ft. -to  stake; 
thence  S.  600  ft  to  stake;  thence  W.  1,500  ft. 
to  stake;  thence  back  to  beginning.  ■  This  will 
be  known  as  the  'Red  Bird  Mine.'  Located 
near  liead  of  Hock  creek.  Baker  countyt  Ore- 
gon. Located  July  7,  1890.  J.  a  Balsley. 
O.  Balsley.  Recorded  September  18,  1899,  at 
page  3S7,  vol.  M,  of  quartz  locations  of  said 
county."  The  testimony  Introduced  by  the 
defendant  shows  that  on  August  12,  1889, 
he  purcliased  the  quartz  claims  known  as 
"Snow  Storm,*'  "Humbug,"  and  "Rfslng 
Sun,"  and  secured  a  deed  therefor;  that  these 
claims  extend  In  a  right  line  from  a  point 
north  of  east  to  a  point  south  of  wea^  a  dis- 
tance of  4,500  feet,  and  600  feet  in  width; 
and  that  the  Snow  Storm,  as  far  as  we  are 
able  to  discover,  is  nearly  identical  with  the 
Independence,  and  the  Humbug  with  the  In- 
dependence No.  2,  as  claimed  to  have  been 
located  by  plaintiffs.  It  would  appear  thiit 
what  the  plaintiffs  now  claim  to  be  the  In- 
dependence and  the  Independence  No.  2  were 
located  for  them  by  J.  C.  Eaisley  as  the  Cor- 
dell  and  the  Cordell  No.  1,  while  they  insist 
that  the  latter  claims  were  located  about  two 
miles  from  the  former.  J.  O.  Landreth,  as 
defendant's  witness,  testifies  that  he  found 
posted  on  the  Humbtig  claim  a  notice  of  loca- 
tion of  the  Cordell  quartz  mining  claim,  made 
Sfptember  15,  1897,  by  E.  M,  Payton,  which 
having  been  Introduced  In  evidence,  J.  C. 
Balsley  admitted  having  written  It,  but  claim- 
ed he  did  not  post  It  where  It  was  found,  and 
Intimated  that  It  was  put  there  by  others. 
The  testimony  Introduced  by  the  defendant 
shows  that  along  the  boundaries  of  what  Is 
now  insisted  upon  by  plaintiffs  as  their  mlh- 
ing  claims  the  pine  trees  were  blazed,  and 
there  was  originally  written  thereon  the  word 
"Cordell,"  as  Indicating  a  quartz  mining 
claim  of  that  name,  and  that  the  resinous  sub- 
stance exuding  from  the  trees  covered  snch 
word,  and  over  which  was  written  the  word 
"Independence,"  evidently  of  later  date.  TKe 
defendant  and  his  witnesses  Emery  and  W. 
31.  Proebstel,  luivlng  seen  the  markings  on 
these  trees,  testified  that.  In  tbehr  opinion,  the 
person  who  wrote  the  "Cordell"  notice  found 
by  Landreth,  posted  on  the  Humbug  mining 
claim,  also  inscribed  on  the  pine  trees  advert- 
ed to  the  words  "Cordell"  and  "Independ- 
ence." J.  C.  Balsley,  appearing  as  plaintiff' 
witness  In  rebuttal,  testified  on  cross-examhia- 
tlon  as  'follows:  "Q.  You  don't  know  any- 
thing about  the  Bed  Bird  notice,  do  you?  A. 
No,  sir;  nothing  al>ont  It  Q.  You  did  put  It 
up?  A.  I  understand  my  son  put  it  up.  Q. 
You  never  put  up  the  Bed  Bird  location  no- 
tice? A.  I  have  no  recollection  of  It  Q. 
You  didn't  testify  the  other  day  tliat  you  put 
It  up?  A.  If  I  remember  right,  I  said  my 
son  pot  it  up.  Q.  Did  you  ever  hear  of  tiie 
Bed  Bird  location  before?  A.  I  had  several 
talks  with  him  in  regard  to  it  and  he  told  me 
be  had  a  location  In  there;  that  be  himself 


had  located  another  claim;  and  he  told  me 
that  he  had  made  some  locations  xmder  the 
name  of  S.  O.  Balsley." 

The  locus  In  quo  not  being  In  an  organized 
mining  district.  It  was  imneccssary,  under  the 
law  then  In  force,  to  record  a  notice  of  loca- 
tion of  a  quartz  mining  claim;  the  limits  of 
the  boundaries  thereof  being  sufficient  when 
they  are  definitely  marked  on  the  ground  so 
that  they  can  be  readily  traced.  Rev.  St  U. 
S.  8  2324;  HUl'a  Ann.  Laws  Or.  §  3831;  AUen 
V.  Dunlap,  24  -Or.  229,  33  Pac.  675.  Plain- 
tiffs having  recorded  copies  of  their  notices  of 
the  claims  designated  as  the  "Independence" 
and  the  "Independence  No.  2,"  it  would  be 
Impossible,  from  an  inspection  of  such  no- 
tices, to  determine  with  any  degree  of  cer- 
tainty the  location  of  their  alleged  mining 
claims.  If  the  testimony  of  J.  0.  Balsley  is 
to  be  believed,  however,  the  amblg;ulty  of  the 
notices,  which  places  the  claims  about  a  mile 
apart,  Is  removed,  and  the  description  render- 
ed certain,  by  his  declaration  that  be  distinct- 
ly marked  the  location  on  the  ground,  so  that 
their  boundaries  could  be  readily  fraced.  He, 
as  plaintiffs'  agent  and  servant,  performed 
some  labor  on  these  claims.  It  Is  admitted; 
but  It  may  well  be  doubted  If,  at  the  time  the 
work  was  done,  the  claims  were  held  under 
the  names  specified  In  the  notices  as  recorded. 
We  think  a  careful  examination  of  the  testi- 
mony and  exhibits  wfil  show  that  he,  as 
agent  of  the  plaintiff,  E.  M.  Payton,  was 
claiming  the  premises  as  the  Cordell  and  the 
Cordell  No.  1  when  the  notice  of  the  Red 
Bird  mining  ctaim  was  posted,  June  7,  1899, 
fixing  one  of  its  boundaries  as  coincident  with 
the  Cordell  mine,  when.  If  Balsley's  testimony 
is  true,  it  should  have  been  the  bidependenc^ 
the  notice  of  which  was  recorded  March  13, 
1S97,  or  more  than  two  years  prior  thereto. 
It  seems  Improbable  that  he  could  have  for- 
gotten this  fact  the  force  of  which  he  sought 
to  avoid  on  his  cross-examination  In  rebuttal 
by  saj'Iug,  In  effect  that  he  had  no  recollec- 
tion of  posting  the  notice  of  location  of  the 
Red  Bird,  when  on  his  prior  croes-examina- 
tlon  he  stated  that  he  had  posted  such  notice. 
The  fact  that  the  word  "Cord^"  as  mark- 
ed on  the  pine  trees  on  the  boundaries  of  the 
claims  In  controversy,  was  covered  with 
resin,  and  the  word  "Independence"  written 
after  the  exudation  had  flowed  over  the  for* 
mer  word,  seems  to  afford  Indispntable  evi- 
dence that  the  latter  locations  are  sought  to 
be  substituted  for  the  ftnrmer.  It  will  be  ob- 
served that  J.  C.  Balsley's  statement  concern- 
ing the  location  of  th^  Bed  Bhrd  mine  is  v«rT 
contradictory,  and,  as  the  plaintiffs*  right 
must  depend  upon  his  testimony,  we  think 
the  maxim,  "Falsus  In  nno,  falsus  In  omni- 
bus," Is  properly  applicable  thereto. 

Believing  that  the  claim  to  the  premises 
under  the  names  of  "Independence"  and  "In- 
dependence No.  2"  is  a  fabrication,  It  ft»llowt 
that  the  decree  la  affirmed. 
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UAX^H  fit  kL  T.  SOHAtrr  et  aL 
(Stq^reme  Goart  of  Oregon.    Jane  16,  1002.) 

JUDOUENT^PINDINO  OUTSIDE  ISSUES— 8UPPI- 
CIENCT  TO  SUSTAIN— LEAVB  TO  AMEND. 

1,  lu  an  action  on  a  note,  the  aoswer  al- 
leged that  the  note,  eecnred  by  mortgage,  was 
Indorsed  by  the  payee  to  a  trust  company; 
that  the  holder  of  a  prior  mortgage  ■  on  the 
land  brought  a  foreclosnre  proceeding,  in  which 
the  trnat  company  was  made  a  party,  and  an^ 
awM«d,  Betting  ap  the  mortgage  ^ven  to  se- 
cure the  note;  ana  that  a  decree  was  rendered 
satisfying  the  note  In  full.  The  reply  denied 
that  the  mortgage  was  ever  foreclosed,  or  that 
the  trnat  company  was  a  party  to  the  suit  to 
foreclose  the  prior  mortgage,  and  averred  that 
the  pretended  answer  was  filed  without  ita 
knowledge  or  consent.  The  court  found  that, 
thou;;h  the  trust  company  was  not  bound  by 
the  decree  in  the  foreclosure  suit,  the  appear- 
ance of  the  attorney  on  its  behalf  having  been 
unauthorized,  yet  it  had  subsequently  ratified 
his  acts,  and  the  mortgage  could  not,  there- 
fore, be  disregarded,  and  suit  brought  on  the 
note,  and  accordingly  gave  judgment  for  de- 
fendant. Hetd  that,  as  the  finding  with,  respect 
to  ratification  waa  without  the  IsBnea,  it  could 
not  sustain  the  judgment. 

2.  Where  a  fud^ent  is  reversed  .because 
baned  on  a  finding  of  fact  outside  the  Issues 
the  Question  aa  to  whether  the  parties  shall 
he  allowed  to  amend  must,  in  the  first  instance, 
}te  determined  by  the  trial  court,  in  the  exei^ 
dse  of  judicial  discretiop. 

Appeal  from  circuit  court.  Union  coonty; 
Robert  Eakin,  Judge. 

Action  on  a  promissory  note  by  William  H. 
Male  and  others  against  Qeorge  Schaut  and 
others.  From  a  Jodgment  for  defendants, 
plalntUb  appeaL  Berersed. 

This  IB  an  action  on  a  promlssray  note. 
The  complaint  all^j^,  In  BDbetance,  tiiat  on 
JanoaiT  30, 18U3,  the  defendants  executed  and 
delivered  to  one  W.  L.  Telford  their  promis- 
sory note  for  $1,450,  doe  December  1,  1897, 
with  Interest  thereon  at  fbe  rate  of  8  per 
cent,  per  annum,  payable  semiannnally  accord- 
ing to  the  terms  of  10  certain  Intraest  coupons 
thereto  attached,  both  principal  and  interest 
payaUe  at  tin  office  <a  the  American  Invest- 
ment  Compansr,  at  New  Yotk  (JHy;  that  It  ia 
Iffovided  thereio  that,  If  any  Interest  conpons 
ahoold  remain  mipaid  SO  days  after  due,  the 
principal  slunild,  at  the  option  of  the  holder, 
become  due  and  ccdlectlble  at  <mce,  ^thoot 
notloe;  that  Interest  conpons  Nos.  4,  S,  6,  and 
7  are  each  and  all  more  than  20  days  past 
doe;  that  prior  to  the  mataritr  of  the  note 
and  oonpcHis,  they  vere,  for  a  valuable  oon- 
sldmtlon,  wdA,  astigned,  and  transfer^  to 
the  plalntiffls,  who  have  been  ever  since,  and 
now  are;  the  owners  and  tuddwa  thereof;  that 
plaintUTs  elect  to  declare  the  whole  ot  the 
principal  som  and  Interest  dne  and  collectiUe, 
and  demand  a  Judgment  for  the  amount  there* 
of.  Ute  defendant  Hnber  alone  answers. 
He  admits  the  execution  and  delivery  of  the 
note  as  alleged,  but  Amies  that  any  of  the  In- , 
terest  conpons  mentioned  and  described  in  the 
compUhit  are  dne  or  unpaid;  denies  the  a»= 
8%nment  and  transfer  of  the  note  and  conpons 
to  the  plaintiffs  prior  to  maturity,  or  at  any 
otiier  time;  denies  that  there  is  any  amount 
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due  on  the  note  or  the  Interest  coupons;  and, 
for  an  affirmative  defense,  alleges  that,  at 
the  time  of  the  making  and  execution  of  the 
not^  the  defendants,  to  secure  the  payment 
thereof,  executed  and  delivered  to  Telford  a 
mortgage  upon  certain  described  real  estate; 
that  on  or  about  the  1st  day  of  March,  1803, 
Telford,  for  value  rec^ved,  sold  and  trana- 
ferred  the  note  and  mortgage  to  the  Mercan- 
tile Trust  Company,  a  corporation  existing 
and  doing  business  under  the  laws  of  the 
state  of  New  York,  which  company  remain- 
ed the  owner  and  holder  thereof  until  the 
mortgage  was  foreclosed,  and  all  matured 
coupons  fully  paid  and  satisfied;  that  on  or 
about  the  12th  day  of  February,  1804,  one 
Alford,  the  hoid^  of  a  prior  mortgage  upon 
the  same  i-eal  estate,  commenced  a  suit  in 
the  circuit  court  of  Wallowa  county  against 
Telford  and  the  defoidants  herein  to  fore- 
c]<»e  his  mcortgage;  that  thereafter  the  Mer- 
cantile Trust  Company  was  made  a  party  to 
the  foreclosure  suit,  and  answraed,  setting  up 
the  mwtgage  given  to  Telftvd,  anO.  by  him 
assigned  to  it,  and  praying  for  a  decree  fOr 
the  amount  due  thereon  and  for  its  foreclo- 
sure;  that  aftoirards,  and  on  or  about  the 
10th  of  April,  1891,  such  proceedings  were 
had  in  the  Alfwd  suit  that  a  decree  was 
roidered  in  favor  of  the  MacantUe  Trust 
Oompany  for  the  amount  then  due  on  the 
promissory  note  and  Into:^  coupons,  for  the 
foreclosure  of  the  mortgage,  and  for  the  sale 
of  the  mortgaged  premises  to  satisfy  such 
deraee;  that  tjiereafter  an  execution  was  duly 
issued,  and  tbe  property  sold  to  one  B.  B. 
Soper  tor  the  sum  of  f3,060,  being  tbe  aggre- 
gate amount  of  all  sums  due  the  plahitlfl  in 
such  foreclosure  suit  and  tiie  Mercantile  Trust 
Company,  beddes  interest,  costs,  and  expenses 
of  the  sale;  that  thereafter  titie  execution 
was  returned  satisfied  In  full,  tbSe  sale  duly 
confirmed,  and  after  the  expiration  of  the 
time  for  redemption  the  property  was  con- 
veyed 1^  the  sheriff  to  St^per,  tbe  purchaser, 
nie  rep^  d«iles  that  the  mortgage  given  to 
Telford  to  secure  payment  of  the  promissory 
note  In  controversy  was  ever  foreclosed,  or 
that  the  trust  company  ever  became  a  party 
to  the  suit  loought  by  Alford  to  foreclose  his 
mortgage,  and,  as  afflnnative  matter,  aUeges 
that  the  pretended  answer  and  cross  con>- 
plaint  filed  on  Us  behalf  In  the  Alford  twe- 
Glosure  suit  was  filed  without  any  authority 
from,  or  knowledge  of,  the  company,  and  that 
It  had  no  Informatitm  thereto  until  long  after 
the  pretended  decree  had  been  entered,  and 
long  after  the  plaintiffs  had  become  the  own- 
ers of  the  promissory  note  and  Intorest  con- 
pcms.  Up<Hi  the  issues  thus  Joined  the  cause 
was  tried,  by  stipulation  of  the  parties,  with- 
out the  Intervoation  of  a  Jury,  and  the  court 
made  Its  findings  of  fact  and  concIusl(ms  of 
law  substantially  as  follows:  (1)  That  al- 
though tiie  note  sued  on,  and  the  mortgage 
given  to  secure  the  payment  thereof,  were 
made  In  the  name  of  Tdf(ml,  they  were  In 
fact  executed  for  a  loan  made  by  the  Ameri- 
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can  iDTestment  Company,  and  for  Its  bene- 
flt,  and  were  immediately  after  their  execu- 
tion transferred  to  tJie  company  by  blank  Id- 
dorsements;  (2)  tbat  in  April,  1803,  tbe  note 
WOB  transferred  by  the  Investment  company 
to  the  trust  company,  without  further  In- 
dorsemeut,  as  collateral  security  for  the  pay- 
ment of  certain  debenture  bonds  of  which 
the  trust  company  was  trustee;  (3)  that  the 
Investment  company  having  become  insolvent, 
the  note  and  mortgage  in  question,  together 
with  other  notes  and  mortgages,  were  sold  by 
the  trust  company  at  public  auction  on  the 
14th  day  of  December,  18l>4,  and  purchased 
by  the  plalntlfTs,  who  constitute  a  protective 
committee  formed  at  the  request  of  the  hold- 
era  of  the  debenture  bonds  of  the  trust  com- 
pany; (4)  tha{  at  tbe  request  and  upon  the 
motion  of  E.  B.  Soper,  the  attorney  of  the 
investment  company,  and  as  a  result  of  coun- 
sel taken  by  blm  with  the  president  and  sec- 
retary of  that  corporatiOQ,  the  trust  company 
was  made  a  party  to  tbe  suit  brought  by  Al- 
toTA  to  foreclose  the  prior  mortgage,  but  the 
otttcers  of  the  trust  compauy  knew  notldng  of 
the  suit,  or  of  the  filing  of  the  answer  on  its 
behalf,  prior  to  the  sale  of  the  note  and  mort- 
gage to  the  plaintiffs;  (5)  that  plaintiffs  had 
no  knowledge  of  tbe  foreclosure  proceedings 
at  tbe  time  of  the  purchase  by  them,  nor  for 
some  time  thra«after;  (0)  tbat  the  purchase 
made  by  Soper  of  tbe  mortgaged  property  at 
the  sale  under  tbe  execution  issued  on  tbe 
foreclosure  decree  was  for  the  sum  of  $3,050, 
was  in  full  satisfaction  of  such  decree,  and 
made  for  the  benefit  of  tbe  Investment  and 
truBt  companies.  Soper  himself  advancing  the 
amount  due  on  the  first  mortgage  and  costs, 
but  not  paying  any  other  sum  on  such  pur- 
chase; (7)  ttiat  in  February,  1895,  and  prior 
to  the  Isauaoce  of  the  sheriff's  deed  to  Soper, 
he  communicated  with  tbe  plaintiffs,  through 
their  agents,  In  regard  to  the  foreclosure  sale 
and  hia  bid  thereon,  and  tbe  plaintiffs,  as 
such  protective  committee,  released  him  and 
the  property  from  all  claims  on  account  of 
transactions  hi  regard  to  the  foreclosure  sale 
and  purchase  of  tbe  mortgaged  premises. 
As  conclusions  of  law,  tiie  court  found,  in 
effect  that  the  trust  company  was  not  bound 
by  the  decree  rendered  In  the  Alford  fore< 
dosure  suit  because  the  appearance  of  the 
attorney  on  Its  behalf  was  unauthorized  and 
without  Its  knowledge,  but  that  the  subee- 
quent  acta  of  the  plaintiffs  in  releasing  Soper 
from  any  further  liability  or  responsibility 
on  account  of  his  purchase  ratified  and  ap- 
proved his  acts  In  foreclosing  tbe  mortgage 
and  in  purchaslug  the  property,  and  therefore 
they  cannot  now  disregard  tbe  mortgage  and 
sue  upon  the  note.  Based  upon  these  find- 
ings of  fact  and  condntiona  of  law,  a  Judg- 
ment was  entered,  dismissing  the  action,  and 
plaintiffs  appeal. 
T.  O.  Hailey,  for  appellants. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
principal  contention  la  that  the  Judgment  li 


based  upon  findings  of  fact  not  wltbba  the 
issues  made  by  the  pleadings.  The  execu- 
tion and  delivery  by  tbe  defendants  of  the 
note  sued  on  to  Telford,  at  the  date  and  as 
alleged  in  the  complaint  the  giving  of  a  mort- 
gage to  secure  Its  payment  and  its  sale  and 
transfer  for  a  valuable  consideration  to  the 
trust  company  on  March  1,  1893,  and  before 
maturity,  are  either  attirmatlvely  alleged  or 
admitted  In  the  pleadings.  The  defense  is 
that  prior  to  the  sale  and  transfer  of  the 
note  by  the  trust  company  to  the  present 
plaintiffs,  the  mortgage  given  to  secure  its 
payment  had  been  foreclosed  In  the  suit 
brought  by  Alford  to  foreclose  a  prior  mort- 
gage, and  tbe  mortgaged  premises  sold,  under 
the  decree  rendered  therein,  for  sufficient  to 
satisfy  the  amount  due  on  the  note  and  mort^ 
gage.  The  plabitiffs  deny  that  the  trust 
company  was  a  party  to  tbe  Alford  foreclo- 
sure suit,  or  In  any  way  bound  by  the  decree 
therein,  and  allege  tbat  the  answer  or  cross 
complaint  filed  tlierein  on  the  company's  be- 
half by  Soper  was  without  authority.  The 
material  issue  of  fact  therefore,  was  the  va- 
lidity of  the  alleged  foreclosure  decree;  and 
tbat  depended  upon  whether  Soper,  who  as- 
sumed to  appear  for  and  represent  the  trust 
company  In  tbat  sulfas  Its  attorney,  had  au- 
thority to  do  so.  If  his  appearance  was  un- 
authorized, the  decree  was  not  binding  on  the 
trust  company,  or  Its  successors  in  interest. 
Handley  v.  .Tackson,  31  Or.  5o2.  60  Pac.  015. 
65  Am.  St  Rep.  SS&.  The  court  found  that 
Soper's  appearance  was  without  tbe  knowl- 
edge or  authority  of  such  company,  but  that 
after  tbe  purchase  of  tbe  note  In  controversy 
by  the  plaintiffs,  they  ratified  and  approved 
Soper's  acts,  and  thus  became  bound  by  the 
decree.  This,  however,  waa  a  matter  wholly 
outside  of  tbe  issues  made  by  tbe  pleadings. 
If  defendant  intended  to  rely  upon  tbe  rati- 
flcntioo  of  an  unauthorized  appearance  of  an 
attorney,  such  ratification  should  have  been 
pleaded,  and  the  plaintiffs  given  an  oppor- 
tunity to  meet  the  Issue  thus  raised.  It  could 
not  otherwise  be  made  the  basis  of  a  Judg- 
ment in  this  action.  It  la  elementary  law 
that  a  flndii^  of  fact  by  a  court  outside  ot 
the  Isauea  made  by  the  pleadings  is  a  mere 
nullity,  and  will  not  sustain  a  judgmmt 
Green  v.  Candler,  54  Cai.  626;  Brenner  v. 
BIgelow,  8  Kan.  406;  Newby  v.  Myers,  44 
Kan.  477,  24  Pac.  971;  Oamacbe  T.  School 
Dist.  133  Cal.  145,  65  Pac.  301.  In  the  last 
case  referred  to,  certain  findings  were  con* 
trary  to  tbe  admissions  in  the  pleadings,  and 
others  were  entirely  outside  of  the  issues; 
and  it  was  held  that  tbe  Judgment  should  be 
reversed,  and  tbe  caus^  remanded,  with  dlre4> 
tlous  to  allow  all  the  parties  to  ameud  their 
pleadings.  This  rule,  we  think,  can  be  ap- 
plied to  the  case  under  consideration,  except 
that  under  our  practice  the  question  as  to 
whether  the  pleadings  shall  be  amended  must 
in  the  first  Instance,  be  determined  hy  the 
trial  court  In  the  exercise  of  Judicial  diacre* 
tlon. 


Digitized  by  Google 


OLIYEB  T.  HUTCHINSOIT. 


139 


JvdgmtaA  rerersed,  and  cause  remanded 
for  such  further  proceedlnga  as  may  be  proi^ 
cr.  not  Inponristent  with  this  opinion. 


(U  Or.  443) 

OUYBB  V.  HUTOHINSON  at  aL* 
^apreDM  Court  of  Oregon.    Jane  16,  1902.) 

TRESPASS-PARTITION  FBNCB-SVIDSNC»- 
DAUAOES— INSTRUCTIONS. 

1.  Plaintiff,  a  lessee  In  poaseaslon  ot  140 
acres  of  land  incIoBed  witb  UOO  acros  belong- 
ing to  defendants,  attempted  to  constroct  a 
partition  fence,  vhen  his  employ6s  were  ar- 
restpd  at  the  iustfgation  of  defendanu  tor 
treapasBing  on  inclosed  land.  Defendants 
tnrued  tbrir  cattle  looae  on  their  land,  and  the 
cattle  trespassed  on  plaintiff's  land.  Held,  in 
an  action  fo^  damages  for  such  trespass,  that 
oral  testimony  tending  to  show  the  arrest  was 
adinissibte  orer  defendants*  oUectlon  that  the 
Roord  waa  the  beat  evidence,  where  offered 
not  to  shew  the  legality  of  the  arrest,  but  that 
defendants  prevented  the  constrnctlou  of  a 
fence. 

2.  In  an  action  tor  damages  for  trespass 
committed  by  cattle,  evidence  of  the  value  of 
tlie  land  for  posture  purposes,  and  as  to  the 
shrlnka^  of  the  hay  crop  by  the  pasturing 
of  defendanta'  atock  thereon,  was  competent. 

3.  Where  piaintiff'a  and  defeudanta*^  land 
waa  in  one  inclosure.  and  plaintiff  undertook 
to  construct  a  partition  fence,  but  was  pre- 
Tented  1^  defendants,  who  claimed  that  he 
was  bnllAng  the  fence  on  thrir  land,  and  not 
on  the  line,  an  instruction  that,  If  he  attempt- 
ed to  erect  a  partition  fence  on  the  line  be- 
tween his  and  defeudants'  line,  "or  approxi- 
mately BO."  and  was  prevented  by  defendants, 
they  vronld  be  liable  for  any  damage  he  suf- 
fered on  account  ot  the  tres^iass  ot  their  stock, 
was  error. 

Appeal  from  drcnlt  court  Unlok  connty; 
Robert  Eakin,  Jndse. 

Action  by  Tnmer  OllTCr  walnst  Jamei  H. 
HnteblAson  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal  Reversed. 

This  Is  an  action  to  recover  damages  for 
the  trespass  of  defendants'  stock  upon  Im- 
proved agricultural  land  of  which  the  plain- 
tiff was  the  lessee.  The  complaint  alleges. 
In  anbstanee,  that  the  land  of  plaintiff  was 
Inclosed:  that.  In  the  years  1809  and  1000 
the  defendants  willfully,  and  without  right, 
and  against  the  consent  of  the  plaintiff,  turn- 
ed in  and  upon  his  land  horses  and  cattle^ 
which  ate  up  and  destroyed  the  grasses, 
grain,  and  herbage  growing  thereon,  and 
otherwise  Injured  the  land,  to  his  damage  in 
the  aggregate  sum  of  $800.  The  answer  de> 
Dies  the  material  all^atlons  of  the  com- 
plaint, and  alleges  affirmatively  that  plain- 
tiff's land  was  Inclosed  with  that  of  the  de- 
fendants; tliat  defendants  turned  their  stock 
on  their  own  land,  and  for  want  of  a  parti- 
tion fence  they  wandered  over  and  upon  the 
land  of  the  plaintiff;  that  defendants  were 
at  all  times  ready  and  wflUng  to  erect  and 
maintain  one-half  of  a  lawful  partition  fences 
but  plaintiff  refused  to  build  or  maintain  any 
portion  thereof.  Upon  the  trial  the  plaintiff 
bad  a  verdict  and  Judgment  for  $375,  and 
dtfendanta  appeal,  assigning  error  In  tb« 

*nr  opiBfga  m  rahearlag.  as*  «  Pas.  MM 


admission  of  testimony  and  In  a  certain  In- 
ttmctlon  to  tb«  jury. 

Leroy  Lomax,  for  appellants.  Tomer  Olt 
ver  and  T.  H.  Crawford,  for  respondenL 

BEAN,  C  J.  (after  stating  the  facts).  In 
the  years  1899  and  1900  plaintiff  was  the  les- 
see and  In  possession  ot  140  acres  ot  land, 
inclosed  with  600  acres  belonging  to  the  de- 
fendants. In  October.  1889,  he  attempted  to 
construct  a  partition  fence  between  the  two 
tracts,  but  his  employes,  while  so  engaged, 
were  arrested  at  the  Instigation  ot  the  de- 
fendants for  trespassing  upon  Inclosed  land, 
and  he  was  prevented,  as  he  alleges,  from 
completing  the  fence,  for  the  want  ot  which 
defendants'  stock  was  permitted  to  graze 
and  feed  upon  his  land,  to  his  damage  as 
alleged. 

The  first  assignment  of  error  la  based  open 
the  admission  ot  oral  testimony  tending  to 
show  the  arrest  of  plaintiff's  employes  while 
constructing  the  fence.  The  argument  Is 
that  the  record  In  the  criminal  proceedings 
for  an  unlawful  trespass  was  the  beet  evi- 
dence, an^  should  have  been  procured  and 
offered  by  the  plaintiff.  The  oral  testimony 
was  not  admitted,  however,  for  the  purxmse 
of  proving  the  legality  of  the  proceedings, 
but  to  show  the  tact  of  the  arrest,  that  It 
was  at  the  Instigation  of  the  defendants,  and 
that  by  reason  thereof  plaintiff  was  pre-, 
vented  from  constructing  the  fence.  For 
this  purpose  the  evidence  was  competent, 
and  the  production  of  the  record  not  neces- 
sary. 

It  Is  next  urged  that  the  court  erred  in  ad- 
mitting evidence  as  to  the  extent  ot  the 
plaintiff's  damages.  He  and  others  testified 
as  to  the  value  of  the  land  for  pasture  pur- 
poses, and  as  to  the  shrinkage  of  the  bay 
crop  of  1900  by  the  pasturing  ot  defendants' 
stock  thereon.  These  facts  were  necessary 
to  enable  the  Jury  to  intelligently  estimate 
the  damages,  and.  as  the  testimony  In  no 
sense  Invaded  its  province,  it  was  competent. 
The  court  Instructed  the  jury  that,  it  plain- 
tiff attempted  to  erect  a  partition  fence  on 
the  line  between  his  and  the  defeaidants* 
lands,  "or  approximately  so,"  and  was  pre- 
vented by  the  acta  or  threats  of  the  defend- 
ants, they  would  be  liable  tor  any  damages 
the  plaintiff  suffered  on  account  of  the  tres- 
pass of  their  stock;  otherwise  he  could  not 
recover.  There  was  a  controversy  between 
the  parties  as  to  the  true  location  of  the 
line  dividing  their  respective  premises.  The 
defendants  testified,  in  effect,  that  the  line 
was  established  In  1866,  and  a  fence  built 
thereon  at  the  time;  that  there  was  a  high 
place  or  ridge  where  the  old  fence  stood,  and 
that  irialutiff's  employte  at  the  time  of  their 
arrest  were  att«npting  to  build  a  fence  from 
six  to  ten  feet  west  of  this  ridge,  and  on 
defendants'  laud.  The  plaintiff,,  <»n  the  other 
band,  contendefl,  and  gave  svMence  tending 
to  show,  that  the  old  ridg^  ma  not  tb9  true 
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Itue,  but  that  It  was  from  bIx  to  ten  feet 
west  thereof,  and  at  the  place  where  Mb  em- 
ployes were  engaged  In  building  the  fence 
when  they  w«-e  arrested.  In  view  of  this 
condition  of  the  testimony,  It  is  insisted  that 
the  instruction  as  given  was  erroneous,  be- 
cause It  did  not  confine  plaintiff's  right  to 
onild  the  fence  on  the  true  Une,  or  on  his 
own  side  thereof,  end,  although  plaintifiT  may 
actually  have  been  engaged  in  constructing 
a  fence  on  the  defendants'  land,  and  there- 
fore a  trespasser,  the  defendants  would  be 
liable  If  the  Jury  found  that  the  fence  was 
approximately  on  the  line.  This  criticism  is, 
in  our  opinion,  well  taken.  Plaintiff  bad  no 
right  or  authority  to  construct  a  fence  on  the 
premises  of  the  defendants,  and  it  is  a  mat- 
ter of  no  consequence  whether  he  was  ten 
feet  or  only  one  foot  over  on  their  land.  Ab 
a  matter  of  fact,  there  was  a  distance  of 
only  from  six  to  ten  feet  between  the  lines 
contended  for  by  the  respective  parties,  and 
under  this  Instruction  it  was  practically  left 
to  the  Jury  to  determine  whether  a  fence 
constructed  on  the  line  cont^ded  for  by 
the  plaintiff,  if  not  the  true  line,  would  l>e 
approximately  so;  in  other  words,  the  Jury 
conid  have  found  that  6b  a  matter  of  fact 
the  line  was  as  contended  for  by  the  defend- 
ants, and  that  plalntifl"s  employes  were  en- 
gaged In  building  a  fence  six  feet  over  on 
their  land,  and  yet  have  found  a  verdict  In 
-favor  of  the  plaintiff,  If,  In  Its  opinion,  the 
proposed  fence  was  "approximately"  on  the 
true  line.  "Approximately"  simply  means 
"nearly"  or  "closely";  so  the  Jury  could 
properly  have  found  that  the  proposed  fence 
was  on  the  defendants'  land,  and  yet,  under 
the  rule  of  law  as  given,  they  would  be 
liable.  The  true  location  of  the  boundary 
line  was  evidently  an  important  feature  In 
the  case,  and  It  would  have  been  no  proof  of 
the  cause  of  action  alleged  In  the  complaint 
If  the  pl&intiff  was  arrested  or  prevented 
from  building  the  fence  any  distance  what- 
ever from  the  line  and  on  the  defendants* 
land.  The  Instruction  as  given  was  not  a 
definite  and  certain  guide  to  the  Jury,  but 
left  It  to  determine  what  would  satisfy  the 
requirensent  that  tlie  fence  must  be  approx- 
imately on  the  true  line. 

Because  of  the  error  In  the  lostmctloii 
glr&i  the  Judgment  must  be  xmeraeH,  and  a 
new  trial  ordered. 


086  Cal.  4S1) 

HAOGIN  et  al.      EELLT  «t  aL  (Sacs. 
889-02S.) 

{Sapreme  Conit  of  Oalifomlo.   3nm  6,  1902.) 

■JBCTMBNT— PLBADINOS-NATURB  OF  AOTIOM 
—RIGHT  TO  JTJRT  TRIAL. 
1.  Plaintiffs  alleged  their  ownership  of  min- 
ing property  and  defendants'  possession  aud 
removal  of  ore  from  the  same,  and  prayed 
for  restltntlou  of  the  lands,  an  Injonction  to 
prevent  defendante  from  taking  an  pending 
suit,  and  that  ou  fiDal  hearing  the  injunction 
be  made  permanent   Defeudanta  denied  plain- 


tiffs' title,  and  asserted  an  abandonment  far 
plaintiffs  and  relocation  by  themselves.  Held, 
that  the  action  was  at  law,  the  eonitable  re- 
lief of  the  restraining  order  not  coauging  ita 
nature,  and  the  prayer  for  a  permanent  injunc- 
tion being  unnecessary,  so  that  plaintiffs  wen 
entitled  to  a  Jury,  and  to  Judgment  In  eccord- 
auc©  with  their  verdict 

2,  Bs  the  direct  pro^sioua  of  Code  Civ. 
Proc.  I  T38k  either  party  to  an  action  to  detei^ 
mine  adverse  claims  to  realty  Is  mtitled  t»  a 
jury  trial  as  a  matter  of  right. 

Department  2.  Appeal  from  superior  court. 
Mono  county;  W.  H.  Vlrden,  Judge. 

Action  by  3.  B.  Haggln  and  othen  against 
J.  A.  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.  Rerersed. 

Deal,  Taoszky  &  Wells  and  Richard  S. 
Miner,  for  appellants.  Wm.  O.  Parker,  for  re- 
spondents. 

HENSHAW,  J.  Plaintiffs  averred  owner- 
ship and  right  of  possession  in  a  certain  min- 
ing claim;  that  defendants  are  In  possession 
of  the  property,  and  wrongfully  and  unlatv- 
fully  withhold  the  same;  that  tbey  have  taken 
and  are  taking  large  quantities  of  gold  and 
silver  ore  therefrom;  that  plaintiffs  have  de- 
manded of  defendants  that  they  desist  from 
mining  the  claim  and  from  taking  and  re- 
moving the  ore,  but  they  refuse  to  do  so,  and 
threaten  to  continue  their  mining  operations. 
Plaintiffs  are  unable  to  determine  how  much 
gold  and  silver  defendants  are  taking  or  wUI 
take  from  the  mine.  Defendants  are  Insolv- 
ent, and  plaintiffs  will  suffer  great  and  irrep- 
arable damage.  The  prayer  was  for  an  In- 
junction enjoining  and  restraining  defendants 
during  the  pendency  of  the  action  from  min- 
ing on  said  claim,  and  from  taking  and  re- 
moving ore  therefrom,  and  that  on  the  final 
hearing  the  injunction  be  made  permanent; 
for  restitution  of  lands  and  mining  claim, 
and  for  costs  of  suit  The  answer  of  defend- 
ants consisted  of  a  denial  of  tbe  ownership 
of  plaintiffs;  an  admission  that  they  are  In 
possession,  coupled  with  a  denial  that  they 
are  wrongfully  or  illegally  in  possession,  and 
a  denial  that  they  have  taken  any  gold  or 
silver  bearing  ore  from  the  claim.  For  a 
separate  defense  tbey  aver  that  the  annual 
work  required  by  the  mining  laws  of  the 
United  States  and  of  the  state  of  California 
for  the  year  1898  was  not  done  and  performed 
upon  the  mining  claim  by  the  plaintiffs,  and 
that  on  the  1st  day  of  January,  1899,  the 
mining  claim  and  premises  were  open  public 
land  of  the  United  States,  subject  to  location 
under  the  mining  laws  of  the  United  States; 
that  on  the  3d  day  of  January.  1899,  the  de- 
fendants relocated  tbe  claim.  For  still  an- 
other defense  the  defendants  pleaded  ttat 
plaintiffs  had  abandoned  their  dalm.  Trial 
was  bad  upon  the  Issues  thns  Joined.  A 
Jury  was  Impaneled,  and  the  court,  at  tbe 
soggestlon  of  defendants'  counsel,  ruled  that 
the  case  was  a  case  In  equity,  and  not  one 
In  law,  and  that  tiie  Jury  was  Impaneled  only 
for  tbe  purpose  of  advlBlng  tbe  court  npon 
the  issues  of  fact  To  this  ruling  plaintiffs, 
by  th^  aXtmatigu,  excepted^  and  Inslslsd  Hut 
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4hta  on  action  at  law.  The  court  farther 
directed  the  attorneys  tor  the  respective  par- 
ttefl  to  present  special  Issues  based  upon  the 
pleadings  In  the  case  for  the  Jury  to  deter- 
mine. At  the  conclusion  of  the  trial  special 
Issnes  were  submitted  to  the  Jury,  which  la- 
auee  corered  all  the  material  and  disputed 
matters.  The  findings  of  the  jury  upon  these 
8i*eclal  Issues  were  wholly  favorable  to  plain- 
tiffs, and  were  snfflclent,  had  they  been  ac- 
cepted by  the  court,  to  have  entitled  plaintiffs 
to  the  ^gment  which  they  aoogbt  The 
-conrt,  howevor,  still  treating  the  action  as  one 
In  equity,  disregarded  these  special  issues, 
«nd  in  Ilea  of  them  prepared  Ita  findings  and 
condusloDB  of  law  favorable  to,  defendants, 
and  altered  judgment  tor  them  accwdlngly. 
From  this  judgment  and  from  the  order  of 
tbe  court  refusing  plalntlffB  a  oew  trial,  tbey 
bare  appealed. 

The  action  la  one  at  law,  and  la  in  fbrm 
ejectment  The  essential  allegattona  neces- 
sary to  such  an  action  are  the  estate  of  plain- 
tiffs, poaseaslon  def^danta  at  the  eom- 
meocement  of  tbe  actkm,  and  tSielr. wrongful 
withholding  of  the  same.  Payne  t.  'i^ead- 
weU,  10  Cal.  220,  244,  246.  Even  U  regarded 
«■  an  action  under  section  738  of  the  Code 
of  CItO  Procedme,  still  i>lalntitts  were  en- 
titled to  a  jnry.  OlUesple  t.  Gouly,  120  Cat 
615.  62  Pac.  81&  The  equitable  relief  of  a 
restxalnlng  orda  against  waste  during  the 
pendency  of  the  litigation  did  not  change  the 
nature  of  tbe  action,  but  was  ancillary  mere- 
ly, and  permissible  onder  the  pleading.  Wa* 
ter  Co.  V.  Clarkln.  14  GaL  644;  Curtis  v.  Sal- 
ter, 16  Cat  259;  Hughes  t.  Dunlap.  91  Cal. 

27  Pac.  6^  Tbe  added  prayer  of  the 
■oomplsint  that  upon  tbe  cmdnslon  of  the  trial 
tbe  ten^Kwary  injunction  be  made  parmaneut 
was  unnecessary  and  snperflnons.  If  plain- 
tiffs established  their  claim,  defendants' would 
be  ousted,  and  they  would  be  restored  to  pos- 
session vid  there  would  be  no  occasion  for 
■a  permanent  injunction.  Upon  the  complaint, 
therefor^  tbe  action  was  simply  one  in  eject- 
tnenl;  wttb  the  request  for  a  restraining  wder 
against  waste  pending  tbe  litigation.  Turning 
to  tbe  answer,  the  special  defenses  are  purely 
legal  ha  diameter.  They  admit  tbe  earlier 
.right  and  title  bi  plaintiffs,  bat  seek  to  show 
that  that  title  was  lost,  first  by  fwfelture, 
.and  second  by  abandxmmoit  No  equitable 
Issues  are  presented.  Ko  equitable  relief  Is 
sought  The  prayw  of  the  anawer  Is  simply 
-tbat  the  plaintiffs  take  notiiing,  and  that  de- 
fendants bare  judgment  tcx  their  costs.  The 
conrt  was  in  onSr,  therefore,  in  treating  the 
■■eti<Hi  as  equitable.  Plaintiffs  woe  entitled 
to  tbe  verdict  of  the  jury,  unless  set  aside 
under  the  provisions  of  section  663  or  657 

the  OoSs  of  ClvU  Procedure. 

The  judgment  and  wder  are  therefore  le- 
Tersed,  and  ths  cause  remanded  for  a  new 
trlaL 

We  oaaaenr:  McTABLAND.  .  TEM- 
VhB,  J. 


oae  Cal.  mi 
SUTTEB  COUNTY  T.  TISDAUO  et  aL 
(Sac  722.) 

(Supreme  Court  of  California.    Jane  4,  1002.) 

COUNTY    ROADS  —  CONDEai  NATION  PROCESD- 
IN.QS— PRIMA  FACIB  CASB—IRRBGULAKI- 
TIBS— PBTITION— AFPBALk 

1.  Id  an  actioD  by  a  coauty  to  condemn  land 
tor  a  road,  the  iotrodDctioa  of  a  petition  to 
the  BopervtBors  for  the  laying  oat  of  the  road, 
with  a  bond  for  the  costs  and  expeiises  of 
vtening  and  eorTeying,  accompanying  the 
same;  the  record  of  the  appointment  of,  view- 
ers; their  r^iort,  and  its  approval  by  the 
boaj:4,  and  the  asseasmeut  oi:  damages;  the 
order  of  tbe  board  that  tbe  damages  assessed 
and  awarded  be  Bet  apart  in  the  treasury  out 
of  the  proper  fund;  and  proof  tbat  the  same 
was  set  ajiart  more  than  10  days  prior  to  the 
commencement  of  the  action,  but  had  not  been 
accepted,— made  a  prima  facie  case  for  plain- 
tiff. 

2.  Und»  Pol.  Code,  S  2690.  declaring  that  In 
an  action  to  condemn  laud  for  a  public  road 
no  informally  in  tbe  proceedings  of  the  board 
of  Bnpervisors  shall  vitiate  the  soit  but  tbe 
Older  of  the  board  directing  the  district  attor- 
ney to  bring  suit  shall  be  cont^usive  proof  of 
tbe  regnlarity  thereof,  failure  of  tbe  viewers 
to  report  as  to  the  cost  of  the  road  upon  the 
route  proposed  in  the  petition,  as  required  by 
Pol.  Gode^  I  2QS6.  aad  defects  in  the  form  Of 
the  bond  preeented  with  the  petitiou,  tbe  form 
of  the  clerk'B  notice  to  landowners,  the  form 
of  the  viewers'  report,  or  tbe  manner  in  which 
they  performed  their  duty,  are  not  defenses  to 
an  actioD  to  condemn  land  tat  a  public  road; 
the  decision  of  the  supervisors  as  to  the  suffi- 
ciency aod  regularity  of  the  preUmiuaiy  pro- 
ceedings being  a  final  judgment,  not  anhject 
to  collateral  attack. 

3.  Approval  by  tbe  sopervlsora  of  a  bond 
accompanying  a  petition  for  the  laying  out  of 
a  road  is  equivalent  to  a  declaration  tbat  the 
sum  named  in  the  bond  is  double  the  amount 
of  probable  cost  as  required  by  statute. 

4.  The  sutticiency  of  a  petition  for  the  laying 
out  of  a  road  was  not  Impaired  by  its  asking 
the  abandonment  of  an  old  rood  aa  well  as 
the  laying  out  of  the  new  one. 

5.  Objections  to  the  sufficiency  of  the  cwn- 
plaiut  could  not  be  considered  on  appeal  from 
an  order  denying  a  new  trial. 

Department  1,  Appeal  from  superior  court 
Butter  county;  E.  A.  Davis,  Judge. 

Action  by  Suttor  county  against  J.  B.  Tis- 
dale  and  others.  Judgment  for  plaintiff,  and 
from  an  order  denying  defendants'  motion 
for  a  new  trial  they  appeat  Afilrmed. 

Forbes  &  Dlnsmore,  for  appellants.  A.  O. 
McLaughlin,  Dlst  Atty.  (M.  XL  Sanborn  and 
Lawrence  SchlUlg,  of  coniueQ,  for  reapondent 

HABBISON,  J.  The  district  attorney  of 
Sutter  county  brought  the  present  action  un- 
der the  direction  of  the  board  of  supervisors 
of  that  county  to  procure  by  condemnation 
the  right  of  way  for  a  public  road  that  the 
board  of  supervisors  had  determined  should 
be  laid  out  over  tbe  lands  of  the  defaidant& 
The  action  was  tried  by  the  court  without 
a  Jury,  and  upon  Its  findings  of  fact  judg- 
ment was  reuUered  In  favor  of  plalutift 
The  present  appeal  Is  from  an  order  deny- 
ing defendants'  motion  for  a  new  trial. 

At  the  trial  the  plaintiff  Introduced  In  trl- 
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dence  a  petition  to  tbe  board  of  sapervlsors 
to  lay  out  the  road,  together  with  a  bond 
aceompaoying  the  same  for  the  payment  of 
tbe  costs  and  expenses  of  viewing  and  sur- 
veying the  route;  the  record  of  tbe  board 
showlng^  the  appointment  of  vlewors;  tbe 
report  of  the  viewers,  and  its  approval  by 
the  board,  and  the  assessment  of  damages; 
the  order  of  the  board  that  the  amount  of 
damages  assessed  and  awarded  be  set  apart 
In  tbe  treasury  of  tbe  county  out  of  the 
proper  fund,  to  be  paid  to  the  respective 
owners;  that  tbe  same  whs  set  apart  tot 
that  purpose  more  than  10  days  prior  to  tbe 
commencement  of  this  action,  and  tbat  tbe 
appellants  liad  not  accepted  tbe  same.  This 
evidence,  In  tbe  absaice  of  any  evidence 
counterralUng  or  impeaching  tbe  same, 
made  out  a  prima  facie  case,  under  wbicb 
the  plaintiff  was  entitled  to  a  judgmrait  of 
condemnation.  Siskiyou  Co.  v.  Oamlicb,  110 
Cal.  94,  42  Pac.  468;  Sonoma  Co.  v.  Croder, 
lis  Cal.  OSO.  60  Pac.  845;  Snttor  Co.  v.  Mc- 
Grlff,  130  Cal.  124,  62  Pac.  412.  In  their 
statement  of  the  case  the  appellants  do  not 
claim  that  the  evidence  Is  Insufficient  to  sus- 
tain tlie  findings,  but  specify  certain  errors 
of  law  as  tbe  ground  of  tbelr  motion,  and 
urge  the  same  upon  tbe  present  appraL  In 
their  r^rt  to  the  board  of  supervisors  the 
\1ewers  stated  that  upon  a  survey  and  ex- 
amination of  the  route  proposed  for  the  road 
they  found  tbe  general  route  to  be  good, 
but  tbat  some  parts  were  impracticable,  and 
that  tliey  bad  located  a  route  for  the  road 
near  tiie  one  proposed,  which  they  recom- 
mended for  adoption.  They  reported  upon 
tbe  feasibility  and  cost  of  the  route  pro- 
posed by  them,  but  did  not  report  upon  the 
cost  of  the  road  over  the  proposed  route. 
Tiie  appellants  urge  that  the  provision  In 
section  2086  of  the  Political  Code,  requiring 
the  viewers  to  report  to  the  board  of  super- 
visors "the  course,  termini,  length,  and  prob- 
able cost  of  construction  of  the  proposed 
road,"  l8  mandatory,  and  that  their  failure 
to  report  theqe  facts  Is  fatal  to  the  proceed- 

.  ings.  Section  26SS  of  tbe  Political  Code  pro- 
vides that  tbe  view««  "must  view  and  lay 
out  the  proposed  alterations  or  new  road, 
over  the  most  practicable  route,  and  in  the 
perfonnance  of  this  duty  they  shall  be  re- 
quired to  make  the  proposed  alterations,  or 
new  road,  over  the  same  lands  mentioned  in 

.  tbe  petition,,  but  shall  not  be  confined  to  any 
particular  route  Indicated  therein."  And 
subdivision  6  of  section  2086  declares  that 
'*they  may  also.  In  their  discretion,  report 
upon  the  feasibility  and  cost  of  any  other 
route  than  the  one  petitioned  for,  which 

-would  subserve  the  same  purposes."  The 
authority  to  lay  out  and  open  a  new  road 
has  been  intrusted  by  tbe  l^lslature  to  the 
board  of  supervisors  of  eacb  couuty,  and  tbe 
determination  by  tbat  body  tbat  tbe  public 
necessity  requires  a  road  to  be  laid  out  be- 
tween two  designated  points,  as  wdl  as  tbe 
particular  route  of  such  road,  is  legislative 


In  Its  character,  and  not  open  to  review  tn 
an  action  like  tbe  present  The  provision 
In  the  Code  for  tbe  appolntmwt  of  viewers, 
and  for  th^r  report,  as  well  as  the  direction 
that  notice  shall  be  given  to  the  landownoB 
of  the  bearing  upon  this  report,  are  for  tbe 
purpose  of  giving  information  to  the  super- 
visors upon  tbe  subject  of  tbe  petition,  and 
to  aid  them  in  reaching  on  intelUgmt  de- 
termination upon  the  subject  of  laying  out 
the  road;  but  their  determination  thereof  Is 
final,  and  cannot  be  questlooed  upon  tbe 
ground  that  It  was  not  authorized  by  tbe 
evidence  before  tbem.  Certain  prelbnlnary 
steps  are  to  be  taken  before  an  action  for 
condemnation  can  be  maintained  against 
nonconsentlng  landowners,  but  In  such  ac- 
tion this  determination  of  tbe  board  of  aaper- 
visors  is  to  be  regarded  as  a  final  Judgment 
in  anotlier  proceeding  btfore  a  compet^t 
tribunal,  and  is  not  subject  to  a  collateral 
atteck.  Humboldt  Co.  v.  Dlnsmore,  75  Cal. 
604,  17  I*ac.  710;  Siskiyou  Co.  v.  Gamllch, 
110  Cal.  94,  42  Pac.  468;  Levee  Dlst  No.  » 
V.  Farmer,  101  Cal.  178,  86  Pac.  560,  28  L. 
R.  A.  888.  This  rule  is  Incorporated  in  sec- 
tion 2600  of  the  PoUtlcal  Code,  which  de- 
clares that  in  the  action  for  condonnatton 
"no  Informality  In  the  proceedings  of  the 
board  shall  vitiate  said  suit;  but  the  said 
order  of  tbe  board  directing  the  district  at- 
torney to  bring  salt  shall  be  condnsive  proof 
of  the  regularity  thereof,"  Under  this  role 
the  failure  of  tbe  viewers  to  report'  upon 
the  cost  of  tbe  rood  upon  the  route  pro- 
posed In  the  petition,  tbe  form  of  tbe  bond 
which  was  presmted  with  the  petition,  the 
form  of  the  clerk's  notice  to  tbe  Uindown- 
ers.  tbe  form  of  the  report  by  the  viewers, 
tbe  maniuer  in  which  the  viewers  performed 
their  duty,  became  immaterial,  and  evidence 
In  reference  thereto,  as  well  as  tbe  evidence 
ofi'ered  by  the  def«idante  for  the  purpose 
of  showing  how  far  the  route  reported  varied 
from  the  route  proposed  in  the  petition,  was 
praperly  excluded  by  the  court. 

The  bond  accompanying  the  petition  was 
for  the  snm  of  f  100,  and  Is  conditioned  for 
the  payment  of  "all  the  costs  of  viewing 
and  surveying  the  proposed  road  prayed 
for."  Its  approval  by  the  board  of  super- 
visors was  equivalent  to  a  declaration  by 
that  body  that  the  sum  named  therein  wat 
double  the  amount  of  such  probable  cost 
The  petition  to  the  board  of  supervisors  was 
admissible  under  the  allegations  of  the  com- 
plaint. Ite  sufficiency,  a?  well  as  Its  ad- 
missibility, was  not  impaired  by  tbe  fact 
that,  in  addition  to  asking  that  a  new  road 
be  laid  out,  it  also  asked  tbat  tbe  old  road 
be  abandoned. 

The  question  asked  of  the  witness  Asbl^ 
with  reference  to  l^e  levee,  under  some  con- 
jectured action  that  tiie  county  might  there- 
after take,  was  Irrelevant  to  any  question 
before  tbe  court,  and  the  answer  thereto 
was  properly  occluded. 

The  objections  to  the  auffidency  of  tbe 
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complaint  cannot  be  considered  upon  an  ap- 
peal from  the  ord^  denying  a  new  trial. 
The  order  Is  affirmed. 

We  concur:    BKATTT,  aO.;  YAK  DYEB, 


(136  CaL  47») 

SULLIVAN  T.  MARKET  ST.  RT.  00. 
^(S.  F.  2,15t.)» 

(Sajwema  Court  of  Oallfomia.   Jose  B,  1902.) 

PASSBNOBR  ON  STREET  RAILROAD^CTION 
FOR  INJURIES— INSTRUCTIONS— NEW  TRIAL 
—REVIEW— CONFUGTINO  EVIDENCE. 

1.  Where,  in  au  action  hj  m  paraenger 
against  a  street  railroad  company  for  penonal 
injuries  alleged  to  be  due  to  derecdaot'B  aeg- 
ligence,  it  was  conceded  that  plaiutiff  was  uot 
at  (Quit,  and  there  was  snbstantial  eTidence, 
thongh  oonaictiog,  to  abow  that  the  injury  was 
fncm-red  throngb  tiie  uegligeoce  of  a  motor- 
man,  an  inatructioD  that,  under  the  case  and 
proofs,  Qo  pre&amption  of  negligence  arose 
against  defendant  from  the  mere  fact  that  an 
accident  had  oGcurred,  violated  the  coDStlta* 
tlonal  provision  forbidding  a  charge  *Sritb 
apect  to  matters  of  fact." 

2.  Where  the  action  of  the  trial  coart  In 
granting  a  new  trial  Is  based  on  a  sobstantlal 
conflict  In  tlw  evidence,  it  will  not  be  dia> 
tnrbed. 

Department  1.  Appeal  from  as^rlor 
court  dty  and  connty  of  San  Francisco; 
John  Hnntt  Jndga 

Action  by  Kate  8nlllvan  against  the  Mar- 
ket Street  Ballway  Ctompany  for  personal 
InJurleB.  There  was  a  Jndgment  for  defend- 
ant, and  from  an  carder  granting  •  new  trial 
It  appeals.  Affirmed. 

P.  F.  Danne,  for  appellant  Walter  H. 
Ltnforth,  for  respondent 

VAN  DTKB,  J.  This  Is  an  appeal  from 
an  order  granting  a  new  trial.  The  order 
reads  as  follows;  *'In  this  action,  the  pl.iin- 
tUTa  motion  for  a  new  trial  herein  having 
been  argued  and  submitted,  now,  by  the 
court  It  la  ordered  that  said  motion  be,  and 
the  same  is,  hereby  granted,  for  the  reason 
only  that  the  court  erred  In  giving,  as  mod- 
ified, defendant's  Instruction  relative  to  the 
presumption  of  negligence,  being  the  Instnic- 
tion  to  which  plaintiff's  nception  No.  7  was 
reserved  In  the  statement  on  motion  for  new 
trial  herein."  The  modified  Instruction  re- 
ferred to  reads:  "In  an  action  against  a 
railroad  company  for  an  injury  under  the 
case  and  proofs  as  here  made,  no  presump- 
tion of  negligence  arises  against  the  defend- 
ant from  the  mere  fact  that  au  accident  has 
occurred." 

The  plaintiff  was  a  passenger  on  a  Valen- 
cia street  car,  going  west  and  was  sitting  on 
the  right  hand  side  of  the  dummy  in  the  last 
seat  towards  the  closed  portion  of  the  car. 
A  dump  cart  with  two  men  In  It  was  trav- 
eling along  the  road  In  the  same  direction 
as  the  car,  partly  on  or  near  the  track,  and 
on  the  right  band  side  thereof.  The  grip- 
man  saw  the  cart  and  sounded  bis  gong, 

'RshMrlng  danM  Jnly  IMI 


and  at  the  same  time  slowed  down  while 
approaching  tjie  same.  As  the  drlvw  of  tha 
cart  looked  around  and  made  a  move  to- 
wards turning  out  to  the  right,  the  grlpman 
took  the  rope  and  the  car  again  moved  for- 
ward. In  the  dump  cart  lying  lengthwise, 
there  was  a  heavy  shovel,  with  a  long  han- 
dle protruding  from  the  rear  of  the  car 
some  four  feet  nnd  as  the  cart  swung 
around  to  leave  the  track,  and  when  the  car 
forged  ahead,  this  long-handled  shovel  struck 
the  plaintiff,  or,  as  one  witness  expressed  It 
"pinioned"  her  almost  Instantaneously.  It 
seems  to  have  been  conceded  that  there  was 
uo  fault  or  negligence  on  the  part  of  the 
plaintlfT,  and  the  real  question  was  whether 
It  was  through  the  negligence  of  the  driver 
of  the  cart  or  of  the  motorman  on  the  car 
that  the  injury  occurred;  and  the  testimony 
seems  to  have  been  substantially  conflicting 
upon  this  point 

By  the  above  Instruction,  the  Judge  in  ef- 
fect said  to  the  Jury  that  In  his  <^In1on, 
there  was  not  sutHcient  evidence  to  establish 
the  charge  of  negligence  against  the  defend- 
ant sod  thus  violated  the  provision  of  the 
constitution 'forbidding  him  to  charge  the 
Jury  "with  respect  to  matters  of  fact" 
Upon  his  attention  being  called  thereto,  upon 
the  motion  for  a  new  trial,  he  very  properly 
set  the  verdict  aside. 

Moreover,  the  instruction  is  practically  the 
equivalent  of  a  direction  to  the  Jury  to  find 
for  the  defendant  and  evidently  they  so  un- 
derstood It;  and  unless  the  testimony  in  fa- 
vor of  the  contention,  on  the  part  of  the 
plaintiff,  that  it  was  the  fault  of  the  motor- 
man  that  the  accident  occurred,  was  so 
slight  as  not  to  Justify  the  case  being  sub- 
mitted to  the  Jury,  the  instruction  should 
not  have  been  given.  The  Judge  of  the 
coart  below,  therefore,  in  granting  a  new 
trial  must  have  been  of  the  opinion  that 
there  was  sufficient  testimony  in  favor  of 
the  plaintiff  to  Justify  the  case  being  sub- 
mitted to  the  Jury.  To  reverse  the  order  of 
that  court  under  the  circumstances,  this 
court  would  have  to  hold,  against  the  opiolon 
of  the  trial  Judge,  that  the  testimony  was 
Insufficient  to  warrant  Uie  case  going  to  the 
Jury.  This  brings  the  case  within  the  gen- 
eral rule  that  the  appellate  court  will  not 
disturb  tiie  action  of  the  trial  court  based 
npon  a  substantial  conflict  In  the  evidence. 

Order  appealed  from  affirmed. 

We  concur:  HAItSISON,  J.t  GA^ 
BOUTTB,  J. 


(186  Osl.  4S4) 
FREE  GOLD  MINING  CO.  T.  SPIERS 

et  al.    (L.  A.  963,  964.) 

(Supreme  (Tonrt  of  Oalifomia.    June  6,  1902.) 

RECEIVER  OF  MINING  COMPANY- PURCHASB 
OF  MACHINERT— EX  PARTE  ORDER— JUBIS- 
DICTION— TIMB  FOR  APFEAU 

1.  By  virtue  of  Its  jurisdiction  over  the  pax^ 
ties  to  an  action  brought  hy  a  miuing  company 
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and  Its  previous  appoliitiuent  of  a  receiver  for 
the  plaintiff,  the  court  had  jurisdiction  to  di- 
rect the  receiver  to  purchnse  mschinery  on  his 
ex  parte  application  therefor,  and  without  no- 
tice to  the  parties  to  the  action. 

2.  Any  error  committed  in  directing  a  receiv- 
er of  plaintiff,  a  mining  company,  to  purchase 
macbinery,  as  well  as  in  any  preliminary  or 
subsidiary  oriiei  leading  thereto,  including  the 
sufficient*}'  or  character  of  the  notice  or  of 
hearing  on  the  teceirer'a  application,  can  be 
revie'wed  only  after  the  settlement  of  the  I'e- 
(t'ivor's  aci-ount  aud  the  entry  of  final  judg- 
ment. 

Department  1.  Appeal  from  Buperior  court, 
San  Diego  county;  E.  S.  Torrence,  Judge. 

Action  by  the  Free  Gold  Mining  Company 
against  James  Spiers  and  others.  A  petition 
filed  by  Franic  A.  Gibson,  Intervener,  against 
an  application  by  a  receiver  of  plaintiff  cor- 
poration for  an  order  directing  him  to  pur- 
chase macbinery,  was  struck  out  on  motion 
of  plaintiff,  and  the  order  allowing  it  to  be 
filed  was  set  aside,  and  the  court  refused  to 
hear  bis  answer  to  the  receiver's  application, 
which  was  thereupon  granted.  Intervener 
thereupon  appeals  from  the  orders  thus  made. 
Dismissed. 

Franlc  A.  Gibson,  Btcknell,  Gibson  &  Trask, 
J.  S.  Chapman,  and  Goodrick  &  McCutcheu, 
for  appellant  JeCferson  Chandler,  Graves, 
O'Melveny  &  Shankland,  W.  J.  Himsaker, 
and  White  &  Monroe,  for  respondents. 

BABBISON,  J.  At  the  commencement  of 
the  present  action  a  receiver  was  appointed 
to  take  possession  of,  and,  under  the  direction 
of  the  coui-t,  to  manage,  the  property  de- 
scribed In  the  complaint  The  receiver  after- 
ward applied  to  the  court  for  an  order  di- 
recting him  to  purchase  and  install  a  cyanide 
plant  upon  the  property.  Prior  thereto,  ap- 
parently In  anticipation  of  such  application, 
the  appellant  herein,  who  Is  not  named  as  a 
party  to  the  action,  having  obtained  from  the 
court  an  ex  parte  order  therefor,  filed  a  peti- 
tion styled  by  him  a  complaint  in  interven- 
tion, against  permitting  the  receiver  to  Incur 
any  Indebtedness  for  this  purpose.  When  the 
receiver's  application  came  on  for  hearing, 
the  court,  upon  the  motion  of  the  plaintiff, 
struck  out  the  appellant's  petition,  and  set 
aside  its  order  permitting  the  same  to  be 
filed.  The  appellant  thereupon  filed  an  an- 
swer to  the  receiver's  application,  and  upon 
the  motion  of  the  plaintiff  the  court  refused 
to  hear  his  opposition  thereto.  Upon  hearing 
the  application  of  the  receiver  the  court  grant- 
ed the  same,  tbe  plaintiff  consenting  thweto. 
and  the  defendants  making  no  objection.  The 
present  appeals  are  from  these  orders  of  tlie 
court. 

In  the  case  of  Mining  Co.  v.  Spiers  (L.  A. 
939)  67  Pac.  61,  which  involved  an  appenl 
from  the  same  order  to  the  receiver,  it  was 
held  that  the  order  could  not  be  reviewed  un- 
til after  a  fiuat  Judgment  in  the  action.  Uu* 
der  the  principles  of  the  opinion  in  that  case 
the  orders  are  not  appealable,  and  the  present 
Appeals  are  premuture.    By  virttie  of  its 


Jurisdiction  over  the  parties,  aud  the  previous 
appointment  of  the  receiver,  the  cotu't  had 
Jurisdiction  to  give  the  direction  to  the  re- 
ceiver upon  his  ex  parte  application  therefor, 
and  without  notice  to  the  parties  to  the  action 
fsee  Beach,  Bee.  {  272);  and  any  error  that 
it  may  have  committed  In  giving  such  direc- 
tion, as  well  as  in  any  preliminary  or  sub- 
sidiary order  leading  thereto.  Including  tlie 
sufflclency  or  character  of  the  notice,  or  of 
tbe  hearing  upon  the  receiver's  application, 
can  be  reviewed  only  after  the  settlement  of 
the  receiver's  account  and  the  entry  of  final 
Judgment  Upon  the  settlement  of  his  ac- 
count the  parties  interested  therein  will  be 
at  liberty  to  contest  its  correctness.  They 
may  acquiesce  In  his  report  or  account  or 
they  may  be  satisfied  with  the  action  of  the 
court  upon  tbdr  objections  thereto,  but  imtil 
that  court  has  made  some  order  thereon  It 
cannot  be  determine^  whether  any  party  in- 
terested Is  aggrieved  thereby,  and  entitled  to 
an  appeaL 
The  appeals  are  dismissed. 

We  concur:  VAN  DYKB,  J.;  6A- 
BOUTTE,  J. 


(136  Gal.  m) 
BUBNET^L  V.  SAN  PBANCISCO  SAV. 
UNION.    (S.  F,  1.992.) 

(Supreme  Court  of  California.    June  7,  1902.) 

BANK  OFFICER— RECEIPT  OF  DEPOSIT— AU- 
THORITY—EVIDENCE— BANK'S  LIABILITY. 

1.  Whether  an  officer  of  a  bank  bad  power 
to  bind  it  by  the  acc^tauce  of  a  deposit  with 
instructions  as  to  its  distribution,  is  to  be 
determined  by  a  consideration  of  fats  rela- 
tion to  the  bank,  and  the  principles  governing 
the  same,  and  not  by  the  mere  opinion  of  & 
wttnoss,  such  as  the  cashier  aud  secretary,  as 
to  the  legal  effect  of  that  relati(»i. 

2.  A  debt  to  a  bank  was  secnred  by  a  deed 
of  trust  wliich  named  an  ofilcer  thereof  as 
trustee.  The  latter  generally  attended  to  its 
lonns,  and  in  the  coui-se  of  such  business  re- 
ceived a  check  from  an  intending  purchaser 
of  the  property  for  more  than  the  amount  of 
the  debt,  and  signed  a  reconveyance  of  tha 

Eropei-t}'  to  the  parties.  The  transaction  was 
nd  uud  the  check  delivered  to  him  across  the 
counter  and  at  the  desk  or  window  where 
such  transactions  were  ordinarily  had ;  and 
he  was  instructed  to  deduct  the  amount  of  the 
debt  and  hold  the  balance  on  deposit  for  tbe 
debtor.  He  banded  the  check  to  a  teller,  and 
the  money  therefor  was  received  by  tbe  bank. 
He  was  authorized  to  sign  and  indorse  checks 
aud  sign  certificates  of  deposit  in  the  absence 
of  the  cashier,  and  in  this  case  issued  a  cer- 
tificate to  the  debtor's  hnsbaud  for  the  bal- 
ance due  her,  and  afterwards  paid  the  same 
to  the  husband's  order.  Held,  that  he  was 
authorized  to  receive  the  deposit  SQd  the  bank 
was  accordingly  liable  for  the  money  recdved 
for  the  debtor,  and  which  it  had  never  paid 
to  her. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Frandsco;  J.  M. 
Seawell,  Judge. 

Action  by  Charles  S.  Bumcll  against  the 
San  Francisco  Savings  Unlou,  a  corporation. 
From  a  judgment  for  plaintiff,  aud  from  an 


Digitized  by  Google 


OU.) 


BUBNELL  T.  SAN  FRANCISCO  SAV.  UNION. 


145 


order  denrlng  a  new  trial,  defendant  ap- 
peals. Affirmed. 

H.  O.  Campbell,  tor  appellant.  Tboa.  B. 
Pheb7,  Jr.^  for  reapondent. 

HARRISON,  J.  The  plaintiff  brought  this 
action  to  recover  from  the  defendant  cer- 
t.-iin  money  alleged  to  have  been  received 
by  It  on  deposit  for  the  use  of  Margaret  A. 
Given  aiid  assigned  by  her  to  him.  Judg- 
ment was  rendered  In  his  favor,  and  the 
defendant  has  appealed. 

The  following  facts  appear  from  the  rec- 
ord: On  July  25,  1806.  Mrs.  Olven  was  the 
owner  of  a  piece  of  real  estate  In  San  Fran- 
cisco, which  was  incumbered  by  a  deed  of 
trust  to  secure  an  obligation  of  hers  to  the 
defendant  amounting  to  about  f7,000,  and 
wliicb  she  had  sold  to  one  Mattheas.  On 
that  day  the  purchaser,  together  with  Mr. 
Kllpatrick,  who  had  negotiated  the  sal^ 
went  to  the  banking  house  of  the  defendant 
for  the  purpose  of  having  the  incumlnrance 
discharged,  and  closing  the  transaction.  The 
amount  of  the  purchase  price  to  be  paid 
was  $10,000,  and  the  purchaser's  check  for 
tills  amount  was  delivered  to  an  officer  of 
the  defendant,  Mr.  T.  B.  Kent,  wbo  was  at 
his  desk  behind  the  counter,  and  in  charge 
thereof,  with  directions  that  the  balance  of 
the  check,  after  deducting  the  amount  of 
the  Indebtedness  to  the  defendant,  should 
be  held  by  defendant  on  deposit  for  Mrs. 
Given.  Mr.  Kent  'thereupon  received  the 
check,  and  delivered  to  them  a  reconveyance 
of  the  land.  The  defendant  Instead  of  re- 
taining the  money  for  Mrs.  Given,  on  the 
same  day  Issued  to  her  husband  Its  certifi- 
cate of  deposit  thereFor,  and  three  days 
thereafta  paid  the  same  to  bis  order.  Upon 
the  evidence  before  It  the  court  found  that 
the  check  was  delivered  to  the  defendant, 
and  that  upon  Its  delivery  the  defoidant 
was  instructed  to  hold,  for  the  use  and  bene- 
fit of  Mrs.  Given,  the  balance  thereof,  after 
apidying  so  much  as  should  be  necessary 
for  the  payment  of  the  indebtedness  secured 
by  the  deed  of  trust;  that  the  total  amount 
of  such  Indebtedness  was  f  0,053.55;  and  that 
the  balance  after  paying  that  amount,  vis., 
^(M6.^t  "was  then  and  there  received  by 
■aid  defmdant,  San  Francisco  Savings  TTn- 
Son,  to  and  for  the  use  and  benefit  of  said 
Margaret  A.  Given." 

The  defendant  does  not  challenge  the  suf- 
ficloicy  of  the  evidence  to  sustain  this  find- 
ing, but  it  specifies  as  one  of  the  particu- 
lars vberein  It  claims  the  evidence  to  l>e 
Inanfflclent  to  justify  the  dedslon  that  It 
was  nut  shown  that  Kent  had  any  authority 
to  receive  moneys  or  deposits  for  the  defend- 
ant, or  to  recdve  any  directions  or  instruc- 
tlons  as  to  the  distribution  or  deposit  of 
money,  or  to  bind  the  defendant  jn  regard 
to  money  or  deposits.  Without  determining 
whether  the  above  finding  of  tbe  court  can 
be  reviewed  under  this  specification,  we  are 
f»  P.-IO 


of  the  opinion  that  the  evidence  before  the 
court  was  sufficient  to  authorize  it  to  held 
that  the  relation  of  Kent  to  the  defendant 
was  such  that  the  transaction  with  him  was 
binding  upon  the  defendant  It  Is  true  that 
air.  White,  the  cashier  and  secretary  of  the 
defendant,  testified  that  Mr.  K^t  had  no 
power  to  bind  the  bank,  and  that  the  bank 
^vonld  not  be  bound  by  any  instructions  giv- 
en to  htm,  or  by  any  promises  that  he 
might  make;  but  this  statement  of  the  cash- 
ier, was  merely  his  opinion,  rather  than  evi- 
dence of  that  fact  Whether  Mr.  "Kent  had 
power  to  bind  the  bank,  or  whether  the 
bank  would  be  bound  by  his  acts,  is  to  be 
determined  by  a  consid^'atlon  of  his-  relation 
to  the  bank,  and  the  principles  governing 
the  same,  and  not  by  the  mere  opinion  of  a 
witness  as  to  the  legal  efTect  of  that  re- 
lation. One  wishing  to  deposit  money  In  a 
savings  bank,  who  delivers  It  at  the  coun- 
ter of  the  bank  to  one  of  Its  officers  who 
has  apparent  or  ostensible  authority  to  re- 
ceive the  same.  Is  not  required  to  ascertain 
whether  the  board  of  db'ectors  has  given 
such  officer  express  authority  to  receive  the 
deposit.  If  the  conduct  of  the  bank  has 
been  such  as  to  justify  the  depositor  in  be- 
lieving that  he  is  authorized  to  receive  the 
money,  the  bank  cannot  exonerate  itself  from 
liability  by  showing  that  no  express  author- 
ity therefor  had  been  given  by  the  board  of 
directors. 

Mr.  Kent  had  been  an  officer  of  the  bank 
for  more  than  18  years,  and  had  held  a 
prominent  position  In  its  business.  He  was 
the  person  who  generally  att^ded  to  the 
loan  department  of  the  bank,  and  had  charge 
of  the  business  thereof.  He  was  also  one 
of  the  trustees  named  In  the  deed  of  trust 
executed  by  Mrs.  Given,  and  signed  the  re- 
conveyance to  her.  He  was  the  person  who, 
on  behalf  of  the  bank,  conducted  the  busi- 
ness of  receiving  the  payment  of  the  loan,- 
and  ddlvered  the  reconveyance  to  her.  The 
transaction  was  had  and  the  check  deliver- 
ed to  him  across  the  counter  of  the  bank, 
and  at  the  desk  or  window  at  which  such 
transactions  were  ordinarily  had.  It  was 
customary  for  him  to  receive  money  or 
checks  at  that  window,  and  deliver  the  same 
to  other  employes,  with  instruction  as  to 
their  disposition.  The  check  delivered  to 
him  In  the  present  case  was  handed  over  to 
one  of  the  tell^  In  the  bank,  and  the  mon- 
ey therefor  was  received  by  the  bank,  and 
passed  through  its  books -of  account.  Mr. 
Kent  had  been  authorized  by  the  board  of 
directors  to  sign  and  Indorse  checks  and 
certificates  of  deposit  for  the  bank  In  the 
absence  of  the  cashier,  and  the  certificate 
of  deposit  which  was  Issued  by  the  bank 
to  the  husband  of  Mrs.  Given  was  signed 
by  him  for  the  cashier.  Under  these  facts, 
it  must  be  held  that  he  had  authority  to 
bind  the  bank  by  receiving  the  deposit  and 
that  the  bank  is  bound  by  his  acts,  and 
that  the  money  delivered  to  him  on  behalf 
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of  UzB.  Qlveik  wu  a  dellvary  to  the  bank, 
and  wu  receiTed  by  It  for  ber  account.  Ab 
the  bank  bas  never  paid  tbe  ume  to  bcr» 
It  la  liable  therefor  to  the  plaintiff  herein. 
The  Judgment  and  order  are  affirmed. 

Weconcnr:  GASOUTTB;  J.;  TAN  DYKO, 

J. 


(ISS  Cal.  614) 

HUDDLESON  t.  WASHINGTON  et  at 

(U  A.  1.0tl4.)i 

(Supreme  Court  «f  California.   Jane  10,  1902.) 

BEMAINDER-MAN— PAYMENT  OP  TAXES— RB- 
COVERY  FROM  LIFE  TENANT— VOLUNTARY 
PAYMENT  -  JUDGMENT  DECLARINQ  LIBN — 
VALIDITY. 

1.  In  an  action  to  recover  taxes  paid  by  a  re- 
aiainOer-Riao  for  the  owner  of  tbe  life  estate, 
the  fiirmer  was  not  entitled  to  a  Judmnent  de> 
crv^iiig  a  lieu  on  the  property,  and  that  It  be 
•old  to  aatisfy  the  judKQient  as  the  action  was 
merely  at  law  for  money  paid  for  defmdant's 
benefit 

2.  \Vhere  a  remainder-man  Tolnntarilj  caused 
Che  property  of  the  owner  of  the  life  estate  to 
be  aRscssed  to  him.  and  paid  the  taxes  withoat 
anthority  of  such  life  tenant  before  they  be- 
came delinquent,  and  without  auy  compuluon 
throufch  such  life  tenant,  he  could  not  recover 
tbe  amount  as  for  money  paid  to  the  iatter'a 
benefit,  though  payment  was  demanded  of  the 
life  tenant,  and  he.  knowing  the  property  was 
BSiiei>a*^  to  the  reniainder-mao  and  that  he 
was  about  to  pay  the  taxea,  interposed  no  ob- 
Jectlon. 

CommlssloDers'  decision.  Department  1.  Ap- 
peal from  superior  court,  Los  Angdes  coun- 
ty; D.  K.  Tresk.  JudRo. 

Action  by  Ellen  lluddleaoa  against  Harriett 
Washington  and  anotber.  From  a  Judgment 
in  tavor  of  plaintiff,  and  an  order  denying  a 
new  trial,  defendants  appeal.  Reversed. 

John  W.  Kemp,  for  appeUanta.  J.  L.  llo^ 
pby,  fw  reapondeut 

CHIPIIAN,  C.  PlalntifTs  action  was  to  re- 
cover from  derendant  Harriett  Washington 
<»ie-balf  of  the  taxes  paid  by  plaintiff  on  cer- 
tain real  property  (□  tbe.ctty  of  Los  Angeles. 
Plaintiff  bad  judgment,  from  wblcb,  and  from 
tbe  order  denying  tbeir  motion  for  a  new  trial, 
defendants  appeal. 

The  court  found  tbe  following  facts:  De- 
fendants are  husband  and  wife,  and  tbe  bus- 
band  is  joined  frar  that  reason  only.  Plaintiff 
Is  the  owner  in  fee  of  tbe  south  half  of  lot  8, 
blocic  7,  Ord'8  addition,  fronting  60  feet  on 
Spring  street  Defendant  Harriett  Washing- 
ton owns  a  life  estate  in  the  north  half  of  the 
lot.  and  the  remainder  is  owned  by  plaintiff.  A 
building  constituting  three  storerooms,  with  a 
common  entrance  In  the  house  to  the  second 
Btory,  occupies  the  entire  frontage;  there  be- 
•Ing  a  difference  In  the  value  of  the  north  and 
aoutb  halves  of  tbe  lot  of  $900.  The  entire  tot 
was  assessed  to  plaintiff  for  the  year  1899, 
and  tbe  tax  levy  amounted  to  $1,556.76.  The 
first  installment  thereof  became  due  tbe  sec- 
ond Monday  of  October,  1800,  and  delinquent 
the  last  Monday  In  November,  1898^  and.  U 

'Huwaniis  denied  July  U,  IMl 


not  then  paid,  m  penally  of  15  per  cent  wooU 
attach.  Prior  to  raid  last-mentioned  ttane 
plaintiff  requested  dtfendant  Harriett  to  pay 
one>baU  of  said  tax;  but  she  Defected  and 
refused  to  do  ao,  and  to  prevent  tb^  said  tax 
from  becoming  deUnquent  plaintilt  was  onn- 
pelled  to,  and  did,  <9i  November  27,  1809, 
pay  all  said  first  installment,  to  wit,  $77&1& 
Because  <jt  tbe  unequal  value  of  tbe  norUi 
and  Bouib  halves  of  the  lot  and  Im^ovemoita. 
tbe  court  found  that  tiiere  became  due  and 
owing  plahitur  from  defendant  Harriett  $876.- 
18.  being  lesa  than  one-half  of  the  amount 
cbUmed.  Plabitlff  offered  to  pay  the  tax  oo^ 
lector  tbe  tax  levied  on  tiie  south  half  of  raid 
lot,  which  he  refused  to  receive^  and  she  there- 
upon i^ld  the  wbole,  to  prevent  the  pn^wrty 
from  becoming  delinquent  The  court  further 
found  that  It  was  the  duty  of  defendant  Har- 
riett to  pay  plaintiff  upon  tbe  first  Installment 
said  sum  of  |S76.1%  and  that  plaintiff  paid 
tbe  rame  for  die  use  and  benefit  ot  said  de- 
fendant on  November  27.  1899.  no  part  oi 
which  baa  been  repaid,  and  unleaa  plaintiff 
had  so  paid  said  tax  It  would  have  become  de- 
linqumt,  and  a  penalty  would  have  attached 
thereto.  "Tbe  court  further  finds  that  tbe 
defendant  Harriett  Washington  did  not  re- 
quest said  plaintiff  not  to  pay  said  taxes,  and 
further  finds  that  she  did  not  expressly  re- 
quest plaintiff  to  pay  the  same,  but  was  pres- 
ent when  they  were  paid  by  plaintiff,  and 
did  not  object  to  the  payment  of  the  same  by 
her;  •  •  *  that  during  all  the  year  1880 
defendant  received  an  Income  from  said  prop- 
erty, an  average  of  $176  per  month,  and 
said  income  waa  more  than  sufficient  to  pay 
all  the  taxes  assessed  against  said  proper^." 
As  conclusions  of  taw  the  court  found:  That 
defendant  Harriett  Is  Indebted  to  plaintiff  In 
the  sum  of  $376.18,  with  Interest  from  Novem- 
ber 27,  1899;  that  said  payment  by  plaintiff 
was  not  voluntary,  but  she  was  compelled  to 
make  said  payment  In  order  to  prevent  tbe 
taxes  on  ber  own  property  from  becoming  de- 
linquent; that  she  was  the  owner  of  tbe  es- 
tate In  remaind^  of  the  property  bi  which 
said  Harriett  owned  said  life  estate;  that 
plaintiff  is  entitled  to  Judgmoat  for  said  sum. 
and  that  said  Judgment  shall  be  a  lien  upon 
the  said  life  estate  of  raid  defendant  Harriett 
Washington,  and  that  raid  Judgment  shall  pro- 
>ide  that  raid  property  may  be  sold  to  satisfy 
Hid  amount"   Judgment  was  so  entered. 

Appellants  challenge  most  of  the  flndlnga  of 
fact  as  not  supported  by  the  evidence;  that 
tbe  judgment  Is  against  law  and  unsupported 
by  the  evidence.  Appellants  contend  that  tbe 
payment  by  plaintiff  was  voluntary  and  unau- 
thorized; that  plaintiff  officloualy  interfered 
with  defendants*  property,  and  caused  It  to 
be  assessed  with  plaintiff's,  and  la  estopped 
by  her  own  act  from  recovering  In  this  action; 
tiiat  plaintiff  had  no  legal  right  to  pay  tbe 
taxes  on  defendants'  property,  and  In  doing 
so  her  Interference  was  unauthorized;  that 
tbe  payment  was  not  compulsory,  and  was 
without  durera  of  person  or  of  property;  that 
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the  Jndgmmt  is  emmeoiu,  as  decre^ng  a  lien 
i^on  def^danta'  property  to  satisfy  tbe  Jndg- 
ment  It  appears  fmn  the  nndlspnted  evl- 
dence  that  the  Tpcapertj  came  to  plalntUE  and 
defendant  EEarrlett  by  deTlse  of  Biddy  Mason, 
their  mother,  and  prior  to  1SD9  the  assesament 
was  made  to  tbe  heirs  of  Biddy  Mason,  and 
each  paM  one^If,  except  In  189&  It  was  so 
assessed  as  cnie  piece  of  property  In  1898, 
and  at  the  time  the  assessment  was  made  tot 
189&  a  snit  was  pending  between  the  parties 
to  compel  d^endant  Harriett  to  pay  her  share 
of  the  secmid  Installment  of  taxes  for  that 
year.  Defendant  Washington,  husband,  and 
agent  ot  bis  wife  In  respect  at  tibe  property, 
testified  that  In  AprU,  1^6,  be  had  a  conver- 
sation with  R.  0.  Owens,  son  and  also  the  ac- 
knowledged agent  of  plaintiff.  In  which  Wash- 
ington toM  Owens  tbat  be  "did  not  want  his 
moHier  to  Interfax  with  the  property  of  Mrs. 
Wasbtaigton,"  and  tbat  "he  did  not  want  his 
mother  nor  himself  to  have  anything  farther 
to  do  with  the  proper^,  and  to  let  the  taxes 
alone,  and  we  wonid  pay  our  taxes."  In 
Hay  ftdlowing  this  conversation  plaintiff  re- 
tumed  tbe  lot  to  the  assessor,  under  the  usual 
form  and  oath,  as  her  own  property,  and 
caused  the  entire  interest  to  be  assessed  to  her 
for  1899.  Several  days  befofe  the  first  tai- 
stallment  became  due  Owens  saw  Washing- 
ton, and  told  him  the  taxes  oi^ht  to  be  paid* 
and  asked  him  to  pay  half  ot  the  amount  due. 
Owens  testified:  "He  told  me  he  would  see 
about  It;  that  be  did  not  know  what  he  would 
do  about  tbe  taxes."  The  taxes  were  paid  by 
Owens  the  day  before  they  became  delin- 
quent, and  be  testified  that  Washington  was 
present  and  saw  blm  make  the  payment,  and 
"that  be  made  no  objection  and  did  not  c^er 
to  pay  his  part  •  ♦  ♦  or  anything  on  the 
part  of  hte  wife."  Plaintiff  testified  that  she 
decided  "to  have  all  the  property  assessed  to" 
herself,  "as  tbe  property  before  that  was 
assessed  to  the  hebrs  of  Biddy  Mason."  She 
further  teEitifled:  "Neither  Mrs.  Washington, 
nor  any  one  else,  ever  requested  me  to  have 
her  portion  ct  tbe  property  assessed  in  my 
name,  nor  to  pay  tbe  taxes  on  the  same." 
It  was  stipulated  that  prior  to  the  time 
for  equaUsition  of  the  tax  roll  Washing- 
ton learned  that  the  property  was  assessed  to 
plaintiff,  "but  made  no  effort  to  have  the  as- 
sesament upon  the  same  corrected,  or  to  show 
tbat  his  wife,  Harriett  Washington,  owned 
any  interest  tlureln,  or  tbat  any  part  should 
be  assessed  to  her."  It  was  also  admitted 
tbat  Mrs.  Washington  obtained  rent  for  her 
portion  of  the  property,  an  average  of  $175 
per  month.  There  was  evidence  by  plain- 
tifra  attorney  that  he  had  stated  to  Wash- 
ington, after  the  taxes  became  due,  that  plain- 
tiff desired  him  iWa«bUigton)  to  pay  his  part 
of  the  taxes,  and  that  plaintiff  was  ready  at 
any  time  to  pay  her  part. 

1.  Tbe  action  was  for  money  paid  by 
plaintiff  to  the  use  and  benefit  of  defendant, 
—an  action  at  law  pure  and  simple.  We 
know  of  no  statute  or  principle  of  law  tbat 


would  entitie  plaintiff  to  a  Judgment  decree- 
ing a  lien  on  the  propertr,  and  that  It  be 
sold  to  pay  the  Judgment  Like  any  othw 
money  Judgment,  it  became  a  Hen  on  the 
pcopoiy  and  could  be  enforced  In  tiie  usual 
way,  by  execution,  but  not  otherwlBe. 

2.  The  remaining  Question,  when  reduced 
to  Ita  simplest  form,  is:  Can  A.,  a  remaln- 
d^mon,  voluntarily  cause  the  property  of 
B.,  the  ownw  of  the  life  estate,  to  be  as- 
sessed to  him  (A.),  pay  the  taxes  thereon 
without  the  authority  of  B.  before  they  be- 
come delinquent,  and  have  his  action  at  law 
to  recovOT  tbe  amount  from  B.  as  for  money 
paid  to  his  use  and  benefit?  In  answortng 
the  question,  It  may  be  admitted  that  It  is 
the  duty  of  the  life  tenant  to  pay  the  taxes 
(OlT.  Code,  S  840);  and  If  he  falls,  and  they 
'  become  delinquent,  and  the  property  is  about 
to  be  sold,  thus  endangering  the  remainder- 
man's estate,  the  latter  may  Invoke  tbe  aid 
of  a  court  of  equity  to  have  the  rents  applied 
to  the  protection  of  the  property.  2  Desty, 
Tax'n,  888,  and  cases  cited.  Such  Is  not  the 
case  here.  The  tmant  In  remainder  vcdun- 
tarlly  chose  to  have  tbe  propnrty  assessed 
to  her,  against  the  wish  of  the  tenant  for  life 
and  wltiiout  her  authDrity;  and  bcffore  the 
taxes  became  delinquent  she  paid  them. 
There  was  nether  compulsion  nor  duress 
here,  as  the  law  regards  compulsion,  and  If 
It  can  be  said,  as  the  court  found,  that  she 
paid  the  taxes  to  prevent  the  penalty  fnnn 
attaching,.  It  was  the  result  of  her  own  un- 
warranted and  c^cloUB  interfwence  with  the 
property  of  another.  We  do  not  think  the 
fact  that  defendant  knew  the  property  was 
assessed  to  plaintiff,  and  knew  she  was 
about  to  pay  tbe  taxes  and  interposed  no  ob- 
jection. In  any  way  affects  the  question.  "Sat 
does  the  fact  that  idalntlff  demanded  of  de- 
fendant to  pay  half  of  the  assessment  give 
plaintiff  any  additional  right  Defendant 
may  have  reused  or  neglected  to  pay  as  de- 
manded, because,  as  thti  court  found,  the 
two  Interests  assessed— tbe  north  and  soutiti 
helves  ot  the  lot— were  of  unequal  value.  The 
payment  of  the  taxes.  If  compulsory  at  all, 
was  not  made  through  tbe  compulsion  of  de* 
fendant  but  solely  to  avoid  a  penalty  for 
nonpaymmt  to  be  enforced  by  tbe  ofllcers 
charged  with  collecting  the  tax.  Bo  far  as 
defendant  vras  concerned,  she  in  no  wise 
was  party  in  enforcing  payment,  and  "a 
payment  is  not  to  be  regarded  as  compul- 
sory, unless  made  to  emancipate  tbe  person 
or  property  from  an  actual  and  existing  du- 
ress, imposed  upon  It  by  the  party  to  whom 
the  money  Is  paid."  Mayor,  ete.,  v^  Leffer- 
man,  4  Gill,  425,  45  Am.  Dec.  146,  cited  In 
Brumaglm  v.  Tllllnghast,  IS  Oal.  266,  79  Am. 
Dec.  176.  I^erewas  no  more  compulsion  put 
upon  plaintiff  the  day  before  the  tax  be- 
came delinquent  than  if  she  had  paid  the 
taxes  tbe  next  day  after  tiiiey  became  due 
and  payable.  Thete  Is  In  tbe  case  nothing  to 
show  an  agreement  by  defendant  with  plain- 
tiff to  pay  any  portion  of  this  tax,  and  "no 
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man  can  be  a  debtor  for  money  paid,  unless 
it  was  at  bis  requeet"  (Curtis  t.  Parks,  !j5 
Cal.  106);  and  It  most  be  proved,  either  di- 
rectly or  presumptiT^y,  tbat  tbe  defendant 
requested  the  plaintiff  to  lay  ont  the  money 
for  htg  use  (Moulton  t.  Lovx,  fi2  Cal.  81).  It 
was  Stated  In  MeOee  t.  City  of  San  Jose,  68 
Cnl.  01,  8  Pac.  611,  to  be  "a  weU-settled  prin- 
ciple of  law  that  one  povon  cannot,  without 
authority,  pay  the  debt  of  another,  and 
charge  the  amount  so  paid  against  the  party 
for  whose  boi^t  tbe  payment  was  made.** 

We  think  plaintiff,  by  Tolontarily  causing 
the  property  to  be  assessed  to  her,  became 
primarily  liable  for  the  taxes,  and,  when  she 
paid  them  without  the  request  of  defendant, 
It  was  a  voluntary  payment,  for  which  de- 
fendant is  not  liable  to  plaintiff.  Some  of 
the  material  finding^  are  unsupported  by  theT 
evidence,  and  tbe  decision  is  against  law. 
We  recommend  that  tlie  Jodgment  and  orda 
be  reversed. 

We  concur:   QBAT,  G.;  HA.YNBS,  C. 

PER  GUBIAM.  For  the  reason  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed 


<13S  Cal.  498} 

HEADSTRO^kl  t.  HBLLIBSON.    (S.  7. 

3,026.) 

(Supreme  Court  of  CaUfonifa.   Juoe  6.  1002.) 

APPBAL-DISUIS8AI/-FAILURB  TO  FILE  BRIEF 
—EXCUSE. 

The  pendeucy  of  a  motlou  to  dismiss  an 
Appeal  for  the  tusufflciency  of  the  appeal  bond 
does  not  excuse  appellaut  from  filiDK  his  brief 
o£  points  and  authorities,  within  30  days  of  the 
filiuv  of  the  transcript,  as  required  by  rule  2, 
flubd.  4  (61  Pac.  vii).  and  the  appeal  will  be 
dismissed  for  a  failure  to  comply  therewith. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county;  A.  L.  Rhodes, 
Judge. 

Action  by  Headstrom  against  HeUleson. 
From  a  Judgmait  for  plaintiff,  the  defendant 
appeals.  Appeal  dismissed. 

Win  M.  Beggs,  for  app^ant  W.  T.  Ag- 
geler,  for  respondent. 

HENSHAW,  J.  Heepondent  moved  to  dis- 
miss tbe  appeals  of  defendant  upon  the 
ground  of  the  insufficiency  of  the  undertak- 
ings filed  to  support  them.  Appellant  sought 
to  meet  the  motion  by  filing  new  undertak- 
ings approved  by  tbe  chief  justice  of  this 
court  While  this  motion  to  dismiss  was  un- 
der advisement  respondent  made  another 
motion  to  dismiss,  based  upon  tbe  provisions 
of  rule  2,  subd.  4.  of  this  court  (64  Pac.  vIl), 
for  failure  of  appellant  to  file  his  points  and 
authorities  within  '30  days  after  the  filing 
of  the  transcript.  It  Is  admitted  tbat  tbe 
points  and  authorities  were  not  filed,  but 
appellant  seeks  to  excuse  himself  because 
tbe  first  motion  to  dismiss  his  appeals  was 
still  pending  and  he  did  not  know  whether 


REPORTER.  (CaL 

It  would  be  granted  or  not  This,  howeT«t 
affords  no  excuse  for  his  laches,  and  respond- 
ent is  entitled  to  insist  upw  tbe  xigbt  which 
the  rule  gives  him.  As  was  said  In  White  v. 
White,  112  Cal.  577,  44  Pac.  1026,  where  tbe 
motion  was  based  upon  the  failure  of  tJie  ajh 
pdlant  to  file  his  transcript  in  time:  "The 
fact  that  a  previous  motion  to  dismiss  tbe 
a^Kal  was  pending  did  not  of  its^  extend 
the  time  within  which  the  appelant  m^t 
file  the  transcript  WheOiOT  the  poiding  of 
ancb  motitm  would  have  bean  doemed.  by  the 
court  a  suffleloit  ground  for  extending  the 
time  for  filing  the  transcript  need  not  be 
cmisldned.  The  appellant  made  no  appll- 
cati(Hi  for  such  extension,  and  the  respond- 
ent Is  entitled  to  enforce  tiie  rlt^ts  con- 
ferred upon  him  by  the  mle.  Shaln  v.  Lum- 
ber Ga,  08  Cal.  120.  82  Pac.  878." 

In  this  case  no  application  was  made  tor 
an  CEtenslon  of  time,  and  upon  the  authori- 
ties above  cited  tbe  ai^eals  must  be  dlamlas- 
ed. 

We  concur:  McFARIAND,  J.i  TEM- 
PLE, J. 


(138  Cal.  491) 

WRINKLE  V.  WUIGHT,  Surveyor  Gennsl. 
(Sac.  90a) 

(Supreme  Court  of  California.   June  6,  1802.) 

APPLICATION  TO  PURCHASE  LAND— CONTEST 
—JUDOMKNT—KFPECT  — ACTUAL  SBTTLERS— 
FALSE  AFFIDAVIT— NEW  CONTEST- APPROV- 
AL OF  CEBTIFICATH^-aURVKY. 

1.  In  a  contest,  ss  provided  for  by  Pol.  Oide, 
ii  3414,  3499,  between  two  applicauts  daim- 
iug  the  right  to  purchase  the  same  land  of  the 
state,  a-judsmeut  for  one  was  couclusive  only 
fls  to  that  part  of  the  laud  mentioned  in  his  ap- 
plication, which  ftas  also  included  in  tbe  ap- 
plicntioD  of  the  other  party, 

2.  St.  p.  841,  f  4,  proTldins  tbat  the 
application  to  purchase  state  laud  cannot  be 
approved  until  00  days  after  filing,  and  that 
meauwiiile  the  land  shall  be  subject  to  the  ad- 
verse claim  of  any  actual  settler  who  resided 
thereon  when  the  application  was  filed,  was 
only  intended  to  give  actual  settlers  at  the 
time  tbe  application  was  filed  tbe  preferred 
right  to  purchase,  and  docs  pot  prevent  a  con- 
test by  one  uot  an  actual  settler  who  was 
qualified  to  purchase  under  the  provisions  of 
section  1. 

3.  A  false  affidavit  defeats  not  onl^  the  right 
of  an  applicant  to  purchase  school  land  as  pro- 
vided by  Pol.  Code,  S  3500,  proTiding  that  any 
false  statement  contained  in  tbe  affldarit  pro- 
vided for  in  section  S495.  relating  to  acbool 
land,  defeats  the  right  of  the  applicant  to 
purchase  the  land,  but  also  the  right  of  an  ap- 
plicant to  purchase  svamp  land. 

4.  Under  Pol.  Code,  |  8416.  providing  that 
upon  filing  a  copy  of  the  final  judgment  in  a 
contest  the  surveyor  general  or  register  must 
appfove  the  certificate  of  purchase  in  accord- 
ance with  such  Judgment,  where  the  right  of 
au  applicant  to  purchase  school  land  has  hem 
adjudged  after  contest  auotber  contest  to  the 
same  land  caunot  be  made  by  a  new  party, 
merely  stating  a  different  ground  of  coutMt. 

5.  Under  St.  1803,  p.  ^41,  I  2.  providing 
that  upon  the  filing  of  an  application  to  pur^ 
chase  laud  uot  secooniEed  tbe  surveyor  geoeral 
shall  have  the  same  Burvey<>d  at  the  expense 
of  the  applicant,  who  shall  file  the  field  notes 
and  plat  thereou  within  30  days,  tbe  surveyor 
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general  cannot  be  comp^ed  to  approve  an  ap- 
pHcation  until  the  land  has  been  surwred  and 
the  field  notes  and  plat  of  the  Burrey  filed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  Sacramento;  J.  E.  Prew- 

ett.  Judge. 

Mandiimus  by  L.  F.  J.  Wrinkle  against  M. 
J.  Wright,  surveyor  general.  From  a  judg- 
ment for  plaintiff,  def«idant  appeals.  Re- 
versed. 

Leon  Samuels,  for  appellant  DeaUTauBzky 
^  Wells,  for  respondent 

PER  CURIAM.  Appeal  from  judgment 
awarding  plaintiff  a  peremptory  vrit  of  man- 
date against  defendant  as  smreyor  general 
of  the  state  of  Oalifbmla  and  ex  officio  regis- 
ter of  the  state  land  office,  commanding  him 
to  approve  the  api^catktn  of  plaintiff  for  the 
purchase  of  certain  lands  belonging  to  thd 
state.  It  appears  from  the  petltltHi  that  oA 
the  IStb  day  of  July,  1803,  the  plaintiff  filed 
In  the  office  of  the  surveyor  general  of  the 
state  his  application  In  due  form  to  purchase 
from  Uie  stote  the  lands  described  In  his  ap- 
plication, mider  the  provisions  of  an  act  en- 
titled **An  act  regulating  the  sale  of  the  land 
uncovered  by  the  recession  or  drainage  of 
the  waters  oC  Inland  lakes  and  ansegregated 
swamp  and  overflowed  lands  and  validating 
sales  and  surveys  heretofore  made**  (St  1863, 
p.  341);  that  tberenftOT.  on  the  asth  day  of 
April,  1894,  one  Flora  M.  Sherman  filed  In  the 
same  office  her  apj^lcatlon  to  purchase  under 
the  same  act  a  part  of  the  lands  described  In 
the  ai^llcatlon  of  plaintiff;  that  liy  reason  of 
the  said  couffictlng  applications  a  contest 
arose  In  the  surveyor  general's  office,  which 
was  on  August  7,  18&4,  duly  referred  to  the 
superior  court  of  Inyo  coun^  for  determina- 
tion, and  upon  trial  thereof  the  said  superior 
court  adjudged  the  application  of  said  Flora 
M.  Sherman  vold|  that  plalntlCTs  application 
was  valid,  and  that  he  was  entitled  to  par- 
chase  t3ie  lands  thaeln  described  from  the 
state.  The  Judgment  was  hen  affirmed  on 
appeaL  Sherman  v.  Wrinkle,  121  Oal.  605, 
S3  Pac.  lOSa  «  Fac.  270.  Plaintiff  thereaft- 
er filed  wlUi  defendant  ft  certffied  copy  of  the 
Judgment  In  said  actlw  last  named,  and  de- 
manded tiiat  defendant  approve  his  applica- 
tion and  issue  to  him  a  proper  certificate  (tf 
purchase,  an  of  which  defendant  refused  to 
doi.  No  demurrer  was  filed  to  the  petition, 
and  It  la  not  claimed  that  It  does  not  stato 
facts  sufficient  if  true,  to  entitle  the  plaintiff 
to  the  wrtt.  The  defendant  filed  en  answer, 
In  which  he  alleged  affirmatively  sevoal  sepa- 
rate defenses  as  to  why  he  should  not  be 
compelled  to  approve  plaintiff's  aiqpllcatlon 
and  Issue  to  him  a  certificate  of  purchase. 
Plaintiff  demnrred  to  the  first  second,  and 
fourth  fl^tarate  defenses  set  forth  In  the  de- 
fendant's answer,  and  the  court  susteioed  the 
demurrer  to  each,  and  the  rulings  upon  the 
demnrter  are  the  only  questions  that  can  be 
cfWaldered  bae.  The  first  defense  states  tJiat 


on  the  6th  day  of  Septemb^,  1888,  (me  Lean- 
der  S.  Sherman  filed  In  the  offl<»  of  the  sur- 
veyor general  his  application,  la  due  form,  to 
purchase  the  lands  therein  described,  which 
vrere  a  part  of  the  lands  described  in  plaln- 
tlfrs  application,  but  not  any  part  of  the 
lands  described  In  the  ai^Ucatlon  of  Flora  M. 
Sherman,  and  no  part  of  the  lands  concemlBg 
which  the  owtest  arose  between  petitioner 
and  Flora  M.  Sherman;  that  said  application 
of  LcandOT  S.  Sherman  was  accompanied  by 
the  proper  fee.  which  was  paid  at  the  time  It 
was  filed;  that  at  the  time  of  the  filing  ot 
bis  application  the  said  Leander  S.  Sherman 
filed  a  protest  against  llie  apinwval  of  petl- 
tltmer's  application,  and  demanded  that  the 
matter  be  referred  to  the  pn^ter  court  tor 
adjudication;  that  In  said  protest  it  was  al- 
leged that  ttie  affidavit  of  plaintiff  was  false 
in  several  respects,  and  that  he  desired  to 
purchase  flie  land  tot  a  cwporatlon,  and  not 
for  his  own  use  and  benefit;  that  by  reason 
of  the  conflicting  applications  of  Leander  3. 
Sherman  end  petitioner  a  contest  arose  in  the 
office  of  the  surveyor  general  concmilng  the 
approval  of  the  location  of  the  said.  Leander 
S.  Sherman  for  the  said  land,  and  that  on  the 
6th  day  of  December,  1808,  the  defmdant  ea 
surveyor  general,  made  an  order  referring  the 
said  contest  to  tiie  superior  court  of  tiie  coun- 
ty of  Inyo  for  determination,  and  duly  enter- 
ed tile  said  order  of  recwd  In  his  <iS&ce;  that 
within  eo  days  after  said  order  of  reference 
the  said  Leander  S.  Sherman  commenced  an 
aetion  In  the  superior  court  ot  Inyo  county 
against  plaintiff  for  the  final  adjudlcathm  of 
the  said  cratest;  and  that  said  action  Is  yet 
pending  and  undetermined. 

It  is  thus  seen  that  the  contest  between  tJie 
plaintiff  and  Flora  M.  Sherman  was  as  to 
land  not  embraced  In  the  contest  between 
Leander  S.  Sfaerman  and  plaintiff.  While 
the  land  was  Included  In  the  petltioner*a  ap- 
plication,  the  contest  arose  as  to  tiie  land  de- 
scribed in  the  application  of  Fl«a  11  Sher- 
man.  While  the  Judgment  In  the  contest  be- 
tween plaintiff  and  Flora  M.  Sherman  Is  con- 
elusive  In  favor  of  plaintiff.  It  Is  only  so  as 
to  the  lands  in  contest  The  lands  described 
In  the  apidlcation  of  Leander  S.  Sherman 
were  not  a  part  ct  tiie  lands  concerning 
which  the  cwtest  arose,  and  tberefwe  the 
Judgment  conld  not  determine  adverse  daims 
when  none  existed.  The  ctrntest  referred  to 
In  Pol.  Code,  H  3414,  8460,  Is  a  contest  where 
two  or  more  appllcanta  dalm  the  same  land. 
It  Is  an  ^ementary  principle  that  a  Judgment 
Is  only  conclusive  as  to  the  subject-matter 
litigated.  The  contest  was  between  plaintiff 
and  FI(ffa  M.  Sherman  as  to  the  lands  both 
were  desiring  to  purchase.  It  determined  the 
claims  of  each  to  this  land,  and  determined 
nothing  else.  Byrd  v.  Reichert  74  pal.  581, 
16  Pac.  499;  Jacobs  v.  Walker,  90  Oal.  46, 
27  Pac.  48.  In  the  latter  case  It  Is  said:  "It 
Is  further  contraded  that  the  Judgment 
should  at  least  have  been  entered  In  favor  of 
the  plaintiff  for  the  eighty  acres  applied  for 
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by  him,  and  not  Included  In  tlie  application 
of  defendant.  But  there  was  no  contest  as 
to  that  eighty-acre  tract,  and  the  court  bad 
therefore  no  Jurisdiction  to  determine  the 
plalntifT's  rights  to  It.  The  judgment  was 
necessarily  limited  to  the  land  in  contest,  and 
could  determine  nothing  in  regard  to  land  not 
in  contest"  The  court  therefore  erred  In 
sustaining  the  demurrer  to  the  first  defense 
aet  forth  In  the  answer. 

It  is  clahned  by  respondent  that  an  applica- 
tion for  purchase  under  the  act  cited  can  be 
contested  only  by  actual  settlers,  but  we  do 
not  so  construe  the  law.  It  is  nowhere  pro- 
Tided  in  the  act  that  the  land  shall  be  sold 
only  to  actual  settlers.  It  Is  provided  In  sec- 
tion 4,  that  during  90  days  after  filing  the 
application  it  cannot  be  approved,  and  "mean- 
while the  land  shall  be  subject  to  the  adverse 
claim  of  any  actual  settler  who  resided  there- 
on when  the  said  application  was  filed." 
The  above  provlBlon  was  only  intended  for 
the  purpose  of  giving  those  who  were  actual 
settlers  at  the  time  the  application  was  filed 
the  preferred  right  to  purchase.  Section  1  of 
the  aet  prescribes  the  conditions  which  en- 
title a  party  to  purchase,  and  any  applicant 
to  purchase  may  show  In  a  contest  ttiat  he 
possesses  the  qualifications  which  entitle  hlin 
to  purchase,  and  that  the  party  with  whom  he 
Is  contesting  does  not  possess  the  requisite 
qualtfleatlons.  The  right  to  contest  follows 
from  the  right  of  a  qualified  applicant  to  pur- 
chase. MeFaul  T.  Pfanknch,  98  Cal.  400.  33 
Pac.  397. 

Respondent  furtherclaims  that  his  applica- 
tion cannot  be  contested  on  the  ground  that 
his  affidavit  to  purchase  was  false  forthe  rea- 
son that  section  3500  of  the  Political  Code 
provides  that  "any  false  statement  contained 
In  the  affidavit  provided  for  In  section  3495 
defeats  the  right  of  the  applicant  to  pur- 
chase the  land,  or  to  receive  any  evidence 
of  title  thereto."  Section  3495  refers  to 
school  lands,  and  hence  It  is  argued  that  the 
falsity  of  the  affidavit  as  to  the  class  of 
lands  referred  to  in  the  act  in  question  is 
not  ground  of  contest.  We  do  not  so  con- 
strue the  statute.  The  provisions  of  section 
1  as  to  what  shall  be  stated  in  the  affidavit 
certainly  mean  that  the  affidavit  must  be 
true;  otherwise  the  mere  making  of  an  af- 
fidavit stating  the  matters  enumerated  In 
the  statute  would  entitle  the  party  to  pur- 
chase, even  If  every  statement  therein  were 
false.  In  such  case  there  could  be  no  con- 
test, and  every  person  making  the  requisite 
affidavit  could  purchase  regardless  of  his 
qualifications.  The  quoted  provision  of  sec-  { 
tlon  3500  of  the  Political  Code  was  placed 
there  by  amendment  In  March,  1885,  and  it 
was  uniformly  held  prior  to  that  time  that 
the  affidavit  required  by  the  statute  as  a  pre- 
requisite to  purchase  must  be  true.  Gavitt 
T.  Mohr,  68  Cal.  511,  10  Pac.  337;  Mosely  v. 
Torrence,  71  Cal.  319,  12  Pac.  430;  Harbin 
T.  Burghart  70  Cal.  120.  IS  Pac.  127;  Ptnm- 
mer  t.  Voodmff,  72  Cal.  29,  11  Pac.  871.  13 
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I'ac.  51;  Taylor  v.  Weston,  77  Cal,  535,  20 
Pac.  62. 

The  second  defense  states  that  in  Decem- 
ber, 1898,  one  Runner  filed  his  application  in 
due  form  to  purchase  from  the  state  a  part 
of  the  lands  described  in  plaintiff's  appli- 
cation. It  Is  not  stated  as  to  whether  or 
not  the  lands  described  in  the  application 
of  Bunner  were  described  in  the  application 
of  Flora  M.  Sherman,  but,  as  the  contest  and 
Judgment  In  the  case  of  Shemran  v.  Wrin- 
kle are  referred  to,  we  will  presume  that  the 
lands  described  in  Bunner's  application  were 
the  lands,  or  a  portion  of  the  lands,  in  con- 
test In  the  case  of  Sherman  v.  Wrinkle.  We 
cannot  tell,  without  the  aid  of  a  surveyor,  by 
the  descriptions  In  the  applications,  whether 
they  were  or  not;  and,  if  they  were  not;  it 
was  incumbent  upon  defendant  to  so  state. 
Bunner  filed  a  protest  In  which  he  stated 
that  the  application  of  plaintiff  was  false, 
for  the  reason  that  plalntifl  desired  to  pur- 
chase the  lands  for  the  benefit  of  a  corpora- 
tion, and  not  for  his  own  use  and  benefit 
It  is  further  alleged,  as  to  Banner's  applica- 
tion, that  the  sole  ground  of  contest  made 
by  Flora  M.  Sherman,  as  against  the  appli- 
cation of  plaintiff,  was  that  the  application 
of  plaintiff  was  false,  for  the  reason  that  the 
land  applied  for  by  plaintiff  exceeded  640 
acres.  The  defendant  as  surveyor  general, 
made  and  entered  an  order  referring  the 
contest  as  between  Bunner  and  plaintiff,  to 
the  superior  court  of  Inyo  county  for  adju- 
dication. Within  60  days  after  the  order  of 
reference,  Bunner  commenced  an  action  In 
the  superior  court  of  Inyo  county  against 
plaintiff  for  the  purpose  of  having  the  said 
contest  adjudicated,  and  the  said  action  is 
still  pending.  The  demurrn*  to  this  second 
defense  was  properly  sustained.  It  is  not 
the  policy  of  the  law  to  allow  new  parties 
to  file  upon  the  same  land.  In  a  contest  be- 
tween different  applicants,  after  an  order  of 
reference  has  been  made,  and  a  contest  is 
pending  In  court  by  such  new  parties  mere- 
ly stating  a  different  ground  of  ccmtest  If 
this  were  the  law,  a  contest  might  be  kept 
In  court  Ind^nltely  In  regard  to  the  same 
land.  The  first  contest  might  be  as  to 
whether  or  not  the  appllt^t  was  a  citizen, 
or  had  declared  his  intention  to  become  such; 
the  second,  as  to  whether  or  not  he  desired 
to  purchase  for  bis  own  use  and  benefit;  the 
third,  as  to  whether  or  not  be  had  made  any 
contract  or  agreement  to  sdl  the  land  ap- 
plied for;  the  fourth,  aa  to  whether  or  not 
the  applicant  was  the  owner  of  state  land 
I  which,  with  that  sought  to  be  purchased,  ex- 
ceeds 640  acres;  and  so  on  through  all  the 
various  grounds  of  contest  that  can  be  made. 
Section  3416  of  the  PoUtlca]  Code  provides 
that,  upon  filing  a  copy  of  the  final  judgment 
in  a  contest,  the  surreyor  general  or  registw 
"must  approve  the  survey  or  location,  or  is- 
sue the  certificate  of  purchase  or  other  evi- 
dence of  title  in  accwdance  with  Ba<^  Judg- 
ment" Mew  parties  cannot  come  in  to  pre- 
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rent  the  enforcement  of  a  judgment  as  to 
land  in  contest,  and  disposed  of  by  the  Judg- 
ment. Laugenour  t.  Shanklin,  67  Cal.  TO; 
Cunningham  r.  8ame,  GO  Cal.  118. 

The  defendant  stated  as  a  fourth  defense 
that  the  whole  of  the  land  described  in  plain- 
tiff's application  has  not  been  surveyed,  and 
that  a  copy  of  the  field  notes  and  plat  of  a 
surrey  of  all  the  lands  described  in  the  ap- 
plication have  not  been  filed;  that  the  east- 
ern boundary  of  the  lands  described  in  plain- 
tiff's application  ha»  never  been  surveyed. 
Section  2  of  the  act  provides:  "Upon  the 
filing  of  said  application,  when  ttib  land  has 
not  been  sectlonlzed,  the  surveyor-general 
shall  authorize  the  county  surveyor  of  the 
connty  where  the  whole  or  the  greater  por- 
tion of  the  land  lies  to  survey  the  same,  who 
shall  make  an  actual  survey  thereof,  at  the 
expense  of  the  applicant,  establishing  four 
corners  to  each  quarter-section,  and  connect- 
ing the  same  with  a  United  States  sm^ey, 
and  he  must,  within  thirty  days,  file  with 
the  sin-veyor-general  a  copy,  under  oath,  of 
his  field  notes  and  plat,  and  a  statement, 
tmder  oath,  showing  whether  or  not  the  land 
Is  occupied  by  an  actual  settler."  The  above 
section  clearly  contemplates  a  survey  of  the 
land,  and  that  a  copy  of  the  field  notes  and 
plat  shall  be  filed  before  an  application  shall 
be  approved.  The  statement  under  oath  as 
to  whether  or  not  the  land  is  occupied  by  an 
actual  settler  contemplates  that  the  surveyor 
general  shall  have  this  Information  from  the 
county  surveyor  before  approving  an  appli- 
cation. The  question  of  whether  or  not  the 
land  was  surveyed  appears  to  have  been  dis- 
posed of  in  Sherman  v.  Wrinkle,  but  it 
coold  only  have  disposed  of  the  question  as 
to  the  land  in  contest  In  the  suit.  If  the 
facts  set  forth  In  the  fourth  defense  are 
true,  they  show  sufficient  reason  for  not  ap- 
proving plaintiff's  application  as  to  the  lands 
descril>ed,  other  than  those  in  contest  in  the 
case  of  Sherman  v.  Wrinkle.  It  Is  the  duty 
of  defendant  to  have  the  survey  made,  and, 
if  he  fails  to  do  so,  in  proper  proceedings  be 
may  be  compelled  to  perform  his  statutory 
duty.  Bnt  he  cannot  be  compelled  to  ap- 
prove an  application  or  to  Issue  a  certlflcate 
of  purchase  for  land  that  has  not  been  bdT' 
veyed. 

The  Judgment  Is  reversed,  and  the  court 
below  directed  to  overrule  the  dmnirrer  to 
the  first  and  fourth  defenses  contained  In 
the  answer. 
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POWERS  V.  BANTv  OF  OROVILLE.  (Sac 
880.) 

(Supreme  Court  of  California.   June  5,  1902.) 

BO0NDARIB8— ADVERSE  POSSESSION— EVI- 
DBNCB-SCIH'ICI  ENCT— HARM- 
LESS EHROR. 
1.  The  owner  of  two  lots,  one  of  which  was 
laclnsed.  sold  the  latter,  the  deed  describing  its 
north  Hue  as  being  ST  b/i  s  feet  from  a  certain 
street ;    but  It  wn  s  u  ndprstood  between  the 
iwrties  that  the  deiicriptioa  was  of  the  iuclowd 


lot,  M'hich  was  never  denied  by  the  owner. 
Thereafter  the  other  lot,  lying  north  of  the 
inclosed  lot,  was  sold;  the  description  reciting 
thut  it  extended  57  Vis  south  of  the  street, 
and  to  the  other  lot.  Held,  that  the  reference  iu 
the  latter  deed  to  the  lot  first  sold  was  cou- 
trollinc,  and  the  grantee  could  not  claim  a 
strip  from  the  Inclosed  lot,  though  subsequent 
surveys  might  show  that  it  was  located  less 
than  57  Vis  feet  from  the  street. 

2.  An  inclosed  lot  was  sold  Id  Mardi.  1886; 
the  parties  understanding  that  the  description 
included  all  ground  within  the  iudosure,  which 
was  never  denied  by  the  grantor.  The  lot  was 
occupied  by  the  grantee  and  his  successor  in 
title,  and  taxes  were  paid  thereon.  The  claim 
of  the  grontee  was  known  to  defendant,  to 
whom  a  lot  north  of  the  inclosed  lot  was  sold 
by  the  grantor  of  the  inclosed  lot,  and  there 
was  nothing  to  show  that  the  locatioa  of  the 
boundary  line  between  the  lots  was  in  doubt. 
Ucid,  that  the  owner  of  the  inclosed  lot  ac- 
quired title  to  the  entire  lot  by  adverse  pos- 
sesion, though  the  bouudary  was  doubtful,  be- 
cause the  location  of  the  street  Hue  which  was 
the  starting;  point  in  the  description  in  the  deed 
was  uncertain. 

3.  Where  the  decision  in  an  action  to  quiet 
title  may  be  based  entirely  on  adverse  posses- 
sion, the  n-roueouB  admission  of  evidaice  tend- 
ing to  show  the  location  of  the  boundary  of  the 
premises  In  dispute  is  harmless. 

Commissioners'  decision.  In  banc.  Appeal 
from  superior  court,  Butte  county;  John  G. 
Gray,  Judge. 

Action  to  quiet  title  by  Minnie  R.  Powers 
against  the  Bank  of  OrovOle.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

John  Gall  and  B.  £.  Boblnson,  for  app^ 
lant   J.  HL  McGee,  for  respondent 

CHIPMAN,  0.  Action  to  quiet  tlUe.  Plain- 
tiff had  Judgment,  from  which,  and  from  the 
order  denying  its  motion  for  a  new  trial,  de- 
fendant appeals.  The  premises  In  controversy 
are  part  of  lot  1,  block  21,  in  the  town  of 
Oroville;  being  43  feet  11  Inches  thereof,  ly- 
ing on  the  westerly  side  of  Myers  street  De- 
fendant claims  the  northerly  C7  feet  and  6 
Inches  of  this  lot,  overlapping  the  land  claim- 
ed by  plaintiff  2  feet  and  10  Inches,  which 
latter  strip  alone  Is  In  controversy.  The  court 
found  the  following  foots:  Tliat  "on  -March 
1,  1888,  <me  James  C  Gray  was  the  owner 
of  all  of  lot  one,  except  a  atrip  thirteen  and 
one-fourth  feet  wide  on  the  south  side  thereof, 
and  on  said  day  sold  to  E.  A.  Halstead,  and 
conveyed  by  deed,  what  was  then  known  as 
the  'Brown  House  Property,'  which  included 
the  land  in  dispute,  and  which  was  then  In- 
closed by  a  substantial  fence,  which  said  fence 
has  been  maintained  from  the  date  of  said 
sale  to  the  present  time";  that  Halstead  en- 
tered into  possession  of  said  lot,  and  cultivated 
and  Improved  the  same,  from  the  date  of  his 
purchase  to  the  date  of  his  sale  of  the  prem- 
ises to  plaintiff  herein,  and  said  plaintiff  and 
her  grantor  have  paid  aU  taxes  (state,  county, 
and  otherwise)  levied  and  assessed  upon  said 
laud  since  said  1st  day  of  March,  1888,  to  the 
commencement  of  the  action;  *that  the  poe- 
sensloD  of  plaintiff  and  her  grantor  since  said 
March  1,  1888,  to  the  commencement  of  the 
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actlcm,  has  been  opm,  notorious,  peaceable, 
adverse  to  all  the  ■world,  and  under  claim  of 
right";  that  Halstead  conveyed  by  deed  to 
plaintiff  the  land  In  controversy  on  June  3, 
1897,  who  immediately  took  possession  there- 
of with  her  family,  and  has  maintained  the 
same  exclusively  to  the  commencement  of  the 
action;  that  the  land  and  premises  sold  by 
Gray,  and  conveyed  by  deed  on  March  1,  1888, 
to  nalstead,  "contained,  among  other  lands, 
that  which  is  the  subject  of  dispute,  and  aft- 
er said  sale  said  Gray  never  made  any  claim 
to  any  of  the  lands  contained  in  the  descrip- 
tion set  out  In  said  deed  of  conveyance,  nor 
to  any  of  the  lands  contained  within  the 
Brown  Home  lot,— being  the  land  Inclosed,— 
of  which  the  land  In  dispute  Is  a  part."  The 
conclusion  of  law  was  that  plaintiff  Is  the 
owner  of  the  land  descritied  In  the  complaint, 
and  Is  entitled  to  have  his  title  to  the  same 
quieted,  and  Judgment  was  accordlDgly  so 
entered. 

1.  Appellant  contends  that  the  evidence  Is 
Insufficient'  to  support  the  findings.  The  con- 
troversy arose  out  of  the  survey  to  establish 
the  southerly  line  of  Bird  street  which  bounds 
lot  1,  block  21,  on  the  north.  Plaintiff's  deed 
has  for  a  starting  point  of  the  description  a 
point  on  the  westerly  line  of  Myers  street 
57B/ia  feet  southerly  from  the  southwest 
comer  of  Bird  and  Myers  streets.  Surveyor 
Jasper,  taking  as  his  Initial  point  what  be  re- 
garded as  the  correct  one  from  which  to  es- 
tablish the  boundaries  of  plaintiff's  lot,  came 
to  the  conclusion  that  her  lot  lies  within  the 
Inclosure  as  It  has  existed  and  been  occupied 
for  many  years,— certainly  since  1888.  Sur- 
veyor McCoy,  taking  a  different  Initial  point, 
located  the  southerly  line  of  Bird  street  so 
that  the  calls  of  plalntlfTs  deed  and  the  calls 
of  defendant's  deed  would  apparently  show  a 
sMp  of  land  within  plaintiff's  Inclosiu-e,  next 
to  defendant's  land,  of  the  width  now  In  con- 
troversy. In  a  written  opinion  of  the  court, 
printed  In  respondent's  brief,  the  learned  trial 
judge  said:  "I  am  of  the  opinion,  under  the 
testimony,  that  the  southwesterly  comer  of 
Bird  and  Myers  streets  Is  a  floating  place, 
since,  of -foiur  persons,  Eidmunds,  Gray,  Jasper, 
and  McCoy,  who  have  tried  to  locate  It,  no 
two  fix  it  In  the  same  place."  We  think, 
however,  It  is  not  necessary,  for  the  support 
of  sufficient  findings  to  support  the  Judgment, 
to  express  any  opinion  on  this  point  There 
is  evidence  that  when  Gray  sold  the  premises 
in  question  to  Halstead,  in  1888,  the  land 
was  inclosed  by  a  substantial  fence,  and  a 
dwelling  house  was  erected  on  the  land,  which 
was  occupied  as  a  residence,  and  the  property 
was  familiarly  known  as  the  "Brown  House 
Lot,"  by  reason  of  the  house  and  fence  hav- 
ing been  painted  brown  color.  The  inclosure 
was  the  same  then  as  now,  and  between  the 
fences  the  land  not  occupied  by  the  house  was 
highly  cultivated,  and  beautified  with  orna- 
mental shrubbery,  flowers,  and  fruit  trees, 
some  of  which  were  planted  close  to  the  north 
line  of  fence*  next  to  defendant's  lot.  There 


la  evidence  that  when  Gray  conveyed  to  Hal- 
stead,  and  put  the  latter  Jn  possession,  the 
parues  understood  that  the  land  granted  was 
the  lot  Inclosed  by  these  faices.  Gray  then 
owned  the  part  lying  north,  now  claimed  by 
defendant,  and  continued  to  be  the  owner  for 
at>out  4^  years,  during  which  time  he  made 
no  claim  to  any  portion  of  the  Brown  House 
lot,  as  taken  possession  of  by  Halstead  under 
his  deed.  Gray  conveyed  the  north  part  of  lot 
1  to  one  LiUIs,  defendant's  grantor,  in  1892, 
by  a  description  commencing  at  the  southwest- 
erly comer  of  Bird  and  Myers  streets,  running ' 
thence  southerly  along  the  westerly  line  of 
Myers  street  57b/ii  feet,  "to  the  northerly 
line  of  the  Halstead  lot"  The  trial  court 
held  (we  think  rightly)  that  tiie  reference  to 
the  Etelstead  lot  must  be  taken  as  referring  to 
a  monument  and  would  govern  as  against 
the  distance  call.  Gray  must  have  had  In  his 
mind  the  lot  as  he  had  conveyed  to  Halstead, 
and  to  which  he  had  given  Halstead  posses- 
sion. The  Halstead  lot  was  the  land  inclosed 
and  now  claimed  by  plaintiff.  Neither  defend- 
ant's grantor,  liUIs,  nor  defendant  ever  ques- 
tioned the  right  of  plaintiff  to  the  very  land 
she  occupied  until  about  the  time  the  actltm 
was  commenced.  It  is  admitted  that  all  taxes 
on  the  Brown  House  lot  fronting  on  Myers 
street  43  feet  11  inches,  were  paid  by  plaintiff 
and  her  grantors  from  tiie  time  Gray  conveyed 
to  Halstead  to  the  present  time.  There  was 
evidence  that  plaintiff's  claim  to  the  land  in 
question,  and  that  of  her  predecessors  in  es- 
tate, was  open,  notorious,  peaceable,  and  un- 
disputed, and  with  the  knowledge  of  defend- 
ant, for  all  these  years.  It  would  be  difficult 
to  show  a  stronger  case  of  possession  adverse 
to  all  the  world.  There  Is  nothing  In  the  evi- 
dence to  warrant  defendant's  contention  that 
the  location  of  the  north  line  of  plaintiff's  lot 
was  a  matter  of  mutual  doubt  and.  mistake, 
and  hence  plaintiff  was  not  holding  adversely 
to  defendant.  There  was  no  mistake  or  doubt 
in  the  mind  of  Halstead  or  plaintiff— or  Gray, 
for  that  matter— as  to  the  boundaries  of  the 
lot  intended  to  be  conveyed  by  Gray  to  Hal- 
stead. Regardless,  therefore,  of  the  tme  loca- 
tion of  the  southwest  comer  of  Bird  and 
Myers  streets,  which  the  lower  court  consider- 
ed as  still  unsettled,  the  claim  of  adverse  rlgfit 
Is  sufficiently  shown,  and  the  Judgment  may 
rest  on  the  findings  as  to  this  adverse  claim. 

2.  Appellant  contends  that  the  court  erred 
hi  admitting  certain  testimony  as  to  the  lo- 
cation of  certain  buildings  on  the  land  adjoin- 
ing the  lot  in  question  on  the  south;  the 
ground  of  objection  being  that  It  was  an  at- 
tempt to  explain  the  description  In  the  deeiis 
to  lot  1,  and  that  the  location  of  these  build- 
ings was  not  In  dispute.  The  court  seemed  to 
regard  the  evidence  as  Irrelevant  but  admit- 
ted it  We  cannot  see  that  it  had  much.  If  any, 
bearing  on  the  case,  one  way  or  the  other; 
and  on  the  Issue  of  adverse  possession  It  bad 
not  the  slightest  weight.  Conceding  that  it 
was  incompetent  on  the  issue  as  to  the  de- 
scription given  in  the  deeds,  for  the  reason 
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ncged  bj  appenant;  It  ww  hannleai,  iliice  the 
Judgment  may  rest  wholly  «i  the  flndlns  of 
advene  poaieaplon. 
The  judgment  and  order  should  be  affirmed. 

We  concur:  GRAY,  a;  HAYNBS,  a 

PER  CURIAM.  For  the  reasons  glvoi  tn 
the  tategoing  opinion,  the  Judgment  and  ordw 
are  affirmed. 


(26  UUtt.  21) 
PECK  T.  OREGON  SHORT  LINE  R.  Oa 
(Supreme  Coort  of  Utah.    Jane  18,  1902.) 

RAILROADS— ACCIDENTS  AT  CROSSINGS-ORDI- 
NARY CARE— STOPPma  AND  USTEN1N<^ 
NBGLIOBNCa  —  QineSTIONS  FOR  JDRT  —  IN- 
STRUCTIONS. 

1.  Where  an  injury  la  occasioned  by  a  col 
Usion  at  a  railroad  crossing:,  the  refusal  of  an 
tnatmctioo  that  the  coinpouy  can  run  its  train 
over  the  track  at  renUar  periods  or  as  special 
«r  «xtra  trains,  and  the  obligatiou  to  look 
aud  listeu  Is  one  from  which  the  traveler  is  at 
no  time  excused  on  preparing  to  cross  a  rail- 
Tomd  at  grade,  is  not  erroneous  when  the  court 
not  only  gave  the  substance  of  such  request, 
and  charged  that  plaintiff  was  bouud  to  use  his 
^ght  and  bearing  and  reasonable  care,  and 
give  way  to  the  train  if  lu  sight,  but  furtber 
instructed  that,  notwithstanding  any  omissions 
of  the  company,  plaiutiEE  conld  not  recover  if  he 
could  have  discovered  the  approach  of  the  train 
ia  time  to  avoid  the  accident.^ 

2.  Where  a  track  in  the  direction  ftom  widen 
the  train  came  which  struck  plaintiff  on  a 
crossing  was  obstructed  by  trees  aud  a  house, 
except  that  about  20  feet  from  the  crossing  an 
approaching  train  might  have  been  seen  at  <m» 
phce  through  the  trees,  and  plabitiff  alackeoed 
nia  speed  to  a  slow  walk,  and  looked  and 
listened  Cor  trains,  but  did  not  stop,  it  was  not 
*rroneons  to  refuse  an  instruction  that  if  plain- 
tiff could  not  see  the  train,  and  the  noise  of  bis 
wagon  lessened  his  opportunity  to  determine 
the  aroroach  by  his  hearing,  it  was  his  duty, 
before  goitig  on  the  track,  to  atop  and  listen  to 
a&eertam  whether  or  not  a  train  was  approaeh- 

The  question  whether  plaintiff,  under  all 
the  drcnmstauces,  was  gnllty  of  contributory 
negligence  for  failure  to  stop  before  crossing  a 
car  track.  Is  a  question  for  the  jury. 

Appeal  from  district  court,  Utah  county;  J. 
a.  Booth,  Judge. 

Action  by  Ellsha  Peck,  Jr.,  against  the  Ore- 
gon Short  Line  Railroad  Company.  There 
was  a  Judgment  In  favor  of  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

P.  L.  Williams.  Geo.  H.  Smith,  and  J.  W.  N. 
Whltecotton,  for  appellant  King,  Burton  & 
King,  for  respondHit. 

BARTCH,  J.  Thifl  action  was  brought  to 
neavee  damages  for  personal  injuries  alleged 
to  have  been  received  iry  the  plaintiff  throogb 
the  tt^lgence  of  the  defendant  in  the  (itera- 
tion of  Its  rallroadL  It  was  alleged  In  the 
complaint;  among  other  things,  that  the  acci- 
dent which  resulted  hi  this  stdt  occurred  In 
Hie  dt7  ot  Lehl,  where  the  defendant's  rail- 
TtmA  track  aosses  one  ot  Hie  public  streets; 
that  tbere  was  an  ordinance  prohibiting  the 
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running  of  trains  at  a  greater  rate  ct  speeS 
than  eight  miles  an  hour  within  the  Inhabited 
portliHU  of  the  dty;  that  oa  the  oocarion  of 
the  accident  the  train  was  running  at  a  rate 
of  speed  greater  than  that  allowed  by  t&e 
ordinance  and  was  run  carelessly  In  approadi- 
ing  the  crosdng;  and  that  neither  Its  whistle 
was  sounded  nor  Its  bell  nmg.  Fnm  the  evi- 
dence it  appears  that  the  accident  happened 
on  the  morning  of  Decembw  ^  188B,  In  the  In- 
habited pwtlon  of  the  clt7  of  Ldil,  at  a  point 
where  the  dtfendantfs  railroad  track  crosses 
Peck  streeC;  that  In  approaching  the  crosdng 
along  Peck  street  the  plaintiff's  view  of  the 
railroad  to  the  south— the  direction  from 
which  the  train  In  question  came— was  ob- 
structed hr  a  grove  of  trees,  nnderlmish,  and 
a  small  hous^  except  that  before  reaching  the 
house,  which  Is  about  26  feet  from  the  ral^ 
road  track,  an  approaching  train  might  have 
been  koi  at  one  ^ace  by  looking  throogb 
the  grove  of  trees;  that  on  the  morning  of 
the  accident  the  plaintiff  was  driving  Us 
team,  consisting  of  two  horses  and  a  wagon, 
along  Peck  street  toward  the  railroad  m  a 
trot,  but  b^csre  readiing  ttie  crossing  be  re- 
duced the  speed  to  a  slow  walk;  that  In  ap- 
proadilng  Uie  oosslng  he  looked  and  listened 
for  trains,  but  did  not  stop:  that  as  he  had 
passed  the  obstructlona,  which  Interfered  with 
his  view,  and  saw  the  train,  his  horses  were 
stepping  upon  the  track,  and  before  he  could 
back  them  off  the  engine  struck  them,  and 
caused  the  Injuries  complained  of;  that  It 
was  a  passenger  train,  running  at  the  rate  of 
at  least  15— some  witnesses  say  85  to  40~~ 
miles  an  hour,  the  ordinance  providing  for  a 
rate  of  speed  at  that  place  not  to  exceed  8 
miles  an  boor;  and  that  this  train  was  15 
minutes  late,  and  the  plaintiff  thought  It  had 
passed.  As  to  whether  the  whistle  was  sound- 
ed either  for  the  crcmsing  or  station,  and  ai 
to  whether  the  was  rung,  there  Is  a  con- 
flict in  the  evidence,  but  the  proof  seems  to 
preponderate  against  the  defendant  on  these 
points.  Upon  the  submission  of  the  case  to 
the  Jiury  a  verdict  in  the  sum  of  $4,^  was 
returned  In  favor  of  the  plaintiff,  and  Judg- 
ment was  entered  accordingly. 

On  this  Appeal  various  assignments  of  error 
are  based  upon  the  admlsalon  and  rejection 
of  evidence,  but  upon  careful  examination  and 
consideration  we  are  of  the  opinion  that  none 
of  them  are  fatal  to  the  judgment  It  is,  how- 
ever, farther  contended  that  the  court  erred 
in  refusing  to  submit  to  the  Jury  appellant's 
request  which  reads  as  follows:  "The  duty 
of  a  traveler  upon  a  highway  at  a  railroad 
crossing  to  look  and  listen  and  to  use  care  for 
the  purpose  of  discovering  the  approach  of  the 
train  before  undertaking  to  pass  over  the 
railroad  exists  upon  every  occasion  of  his  ap- 
proaching such  crossing.  He  Is  not  relieved 
or  excused  from  exercising  the  care  required 
of  him  for  the  reason  that  he  approaches  such 
crossing  shortly  after  a  regular  trdih  Is  due, 
or  supposed  by  him  to  have  passed,  or  In  fact 
has  passed.   The  railroad  track  Itsdf  Is  an 
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admonition  of  danger,  aud  the  railroad  com- 
pany has  a  right  to  run  Its  train  over  the 
track  at  regular  perloda,  or  as  special  or  extra 
trains,  or  In  the  erent  of  their  being  behlnO 
time,  the  same  as  upon  the  r^olar  sched- 
ule; and  the  obligation  to  look  and  listen  Is 
one  from  which  the  trarder  Is  at  no  time 
excused  upon  approaching  and  preparing  to 
cross  a  railroad  at  grade."  Instead  of  giving 
ttie  above  request  verbatim,  the  court  charged 
the  Jury  in  language  following:  "Negligence 
of  the  defendant  In  the  omission  to  sound  Its 
whistle  or  ring  its  bell,  or  In  running  its  lo- 
c<nnotlve  and  cars  at  an  unusual  or  unlawful 
rate  of  speed,  If  you  find  such  was  the  case, 
did  not  relieve  the  plaintiff  from  the  exercise 
of  care  ou  his  part  to  avoid  the  acdd^t  com- 
plained of.  It  was  his  duty,  on  approaching 
the  railroad  track,  to  use  his  senses  of  sight 
and  hearing  to  ascertain  whether  or  not  a 
tialn  was  approaching  upon  the  railroad  track 
from  either  direction;  and  If  there  was  a 
grove  ot  trees  or  obstructions  or  other  objects 
that  Int«xKpted  his  virion,  and  prevented  him 
from  seeing  the  approaching  train,  In  the  di- 
rection In  which  It  came,  then  the  law  Im- 
posed upon  him  greater  care  to  discover 
whetho*  or  not  the  train  was  approaching,  by 
the  exercise  of  the  sense  of  hearing.  There- 
fore the  court  instructs  yon  that  if  you  flud 
that  the  defendant  was  guilty  of  either  or  any 
of  the  negligent  sets  of  commission  or  omis- 
sion charged  In  the  complahit,  and  you  further 
find  that  the  plaintiff,  as  he  approached  the 
track  at  the  point  where  the  accident  occur- 
red, could  have  discovered  the  approach  of 
the  train  by  looking  and  listening,  but  tiiat  he 
omitted  to  exercise  such  care,  and  was  care- 
less and  negligent,  and  thereby,  and  as  a  con- 
sequence thereof,  because  of  his  n^llgence, 
omitted  and  failed  to  discow  the  approach  of 
the  train  until  It  was  too  late  to  avoid  the  ac> 
d&eat,  then  the  Injury  of  which  he  complaihs 
was  the  result,  not  of  the  sole  negligence  of 
the  defendant,  but  was  a  result  of  his  own 
negligence  co-operating  with  that  of  the  de- 
fendant, U  you  find  that  the  defendant  was 
so  negligent,— then  In  tibat  event  the  plaintiff 
would  not  be  entitled  to  recover  in  this  case." 
The  court  further  charged  that  "Uie  rights 
of  a  trav^r  on  a  highway  at  a  point- where 
It  Is  crossed  on  a  level  by  a  railroad  are  so  far 
snbordhiate  to  the  railroad  company  as  to  re- 
quire the  traveler  to  give  way  to  any  train 
which  Is  in  sight  or  hearing  and  approaching 
said  crossing,  and  so  near  said  crossing  as  to 
make  it  doubtful  whetha;  he  can  cross  In  per- 
fect safety."  From  a  comparison  of  appel- 
lant's request  with  these  Instructions,  It  Is  ob- 
vious that  the  refusal  to  charge  In  the  exact 
language  requested  was  not  error.  In  its  In- 
structions the  court  gave  not  only  the  sub- 
stance  of  the  request,  and  charged  the  Jury 
that  the  plaintiff  was  bound  to  make  use  of 
his  senses  of  sight  aud  hearing,  and  to  use 
reasonable  care  to  discover  the  approach  of 
the  train,  and  that  hin  rights  at  the  crossing 
were  so  far  subordinate  to  those  of  the  rail- 


way company  that  he  was  reqidred  to  give 
way  to  the  train  If  In  sight  or  hearing,  but 
further  Instructed  them,  in  effect,  that,  not- 
withstanding any  negligent  acts  of  commis- 
sion or  omission  charged  In  the  complaint, 
stUI.  if  the  plaintiff  "could  have  discovered 
the  approach  <tf  the  train"  In  time  to  avoid 
the  accldut,  by  the  use  of  his  sense  of  sight 
or  bearing,  he  could  not  recover.  This  was 
stronger  and  more  favorable  to  the  appelant 
than  It  had  a  right  to  request,  for  we  appre- 
hend the  question  was  not  whether  the  plain- 
tiff could,  by  any  possibility,  as  the  bistructlon 
would  seem  to  Imply,  have  discovered  the 
train,  but  whetho',  by  the  eierdse  o£  reason- 
able care.— sueb  care  as  a  reasonably  prudent 
man,  under  all  the  circumstances,  vrould  have 
exercised,— the  plaintiff  could  have  discovered 
the  approaching  train,  and  avoided  the  ac- 
cident, notwithstanding  the  negligence  of  the 
defendant  If,  ther^ore,  the  court  committed 
error  in  its  action  on  this  point  the  error  was 
in  favor  of  the  railway  company,  and  hence 
It  has  no  cause  to  complain  because  there- 
of. AH  material  propositions  contained  In  the 
defendant's  request  were  embraced  fn  the 
charge  of  the  court,  and  therefore  It  was  not 
necessary  to  repeat  them  In  a  spedal  request. 
Leak  v.  Railway  Ca,  9  Utah,  246,  83  Pac. 
1045;  Railway  Oo.  v.  Leak.  163  U.  S.  280,  16 
Sup.  Ct  1020,  41  Ii.  Ed.  leO;  Raflroad  Co.  v. 
Ives,  144  U.  8.  406k  12  Sup.  Ct  679,  36  L. 
Ed.  485. 

It  Is  next  assigned  for  error  that  the  court 
refused  to  charge  the  jury,  as  requested  by 
the  deCmdant  that  If  the  plahitlff  "could  not 
see  the  train  approach,  and  his  wagon  and 
team  caused  any  noise  that  would  Interfwc 
with  or  lessen  his  opportunity  to  determine 
the  approach  of  the  train  by  tbe  exercise  ot 
his  sense  of  hearing,  then  it  was  his  duty, 
before  going  upon  the  track,  to  stop  and  listen 
to  ascertain  whether  or  not  a  train  might  be 
approaching."  It  must  be  conceded  that  this 
request  was  In  harmony  with  the  rule  adopt- 
ed In  a  few  of  the  American  states,  notably 
In  Pennsylvania,  where  the  rule  of  **Btojh 
look,  and  listen,"  before  attempting  to  cross 
a  steam  railway  track  Is  so  Inflexible  that  a 
nonobservance  of  it  under  any  circumstances, 
It  seems.  Is  held  to  be  negligence  per  se.  If, 
therefore,  in  that  Jurl8dlcti<m,  a  person  at- 
tempts to  drive  across  a  steam  railroad  track, 
without  first  stopping  to  look  and  listen,  and 
Is  struck  and  injured  by  a  train,  be  is  deem- 
ed, as  matter  of  law,  guilty  of  such  nef^l- 
gence  that  he  cannot  recover,  regardless  of 
whether  or  not  the  railway  company  was  also 
negligent.  In  Railroad  Co.  v.  Beole,  7S  Pa. 
604,  13  Am.  Rep.  763,  it  was  said:  "There 
never  was  a  more  Important  principle  settied 
than  that  the  fact  of  the  failure  to  stop  im- 
mediately before  crossing  a  railroad  track  Is 
not  merely  evldoicc  of  negligence  for  the 
Jury,  but  negligence  par  se,  and  a  questitm  for 
the  court"  Omslaer  v.  Traction  Co.,  168  Pa. 
519,  32  Ati.  50,  47  Am.  St  Re«.  901.  This 
rule  has  been  applied  In  some  other  Jurlsdlc- 
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floDS  to  cases  where,  In  the  vicinity  of  the 
crossings,  the  travrfer's  view  of  the  railway 
track  was  obstructed.  Thus  the  supreme 
court  of  Oregon,  in  Blackburn  v.  Southern 
Pac  Co.,  55  Pac.  225,  where,  from  a  city 
street  the  Tiew  of  the  traveler  In  the  vicinity 
of  the  crossing  was  obstructed,  and  he,  with- 
out stopping  his  vehicle  to  listen  for  ap- 
proadiing  trains,  attempted  to  drive  across 
the  railroad  track,  and  was  stnick  by  a  train 
and.  killed,  held  that  the  failure  to  stop  and 
listen  before  making  the  attempt  to  cross 
was  negligence  per  se,  and  the  plalntifC  was 
not  permitted  to  recover,  although  the  train 
was  mnning  at  an  unlawful  rate  of  speed 
when  the  accident  occurred.  Among  thla 
olasa  of  cases  are  Smith  v.  Railroad  Go,.  87 
Me.  339,  32  Atl.  967;  Railroad  Co.  v.  Hoge- 
land,.e«  Md.  149,  7  Atl.  lOS,  69  Am.  Rep.  159; 
Ballroad  Co.  v.  Smalley  (N.  J.  Err.  &  App.) 
39  Atl.  OGO;  Houghton  v.  Railway  Co.,  90 
Mich.  3«8.  58  N.  W.  314;  and  Henze  v.  Rall- 
xr&y  Co.,  71  Mo.  686.  The  doctrine  of  the 
above  cases,  however,  has  never  been  adopted 
in  this  Jurisdiction.  Nor  has  the  rule  to 
"iatop,  look,  and  listen,"  be&t  accepted  or 
ndc^ed  by  a  majority  of  the  courts  of  the 
Union,  or  by  the  supreme  court  of  the  United 
States.  'The  objection  to  its  general  accept- 
ance appears  to  be  that  it  singles  out  and 
places  too  much  stress  upon  a  single  fact  in 
evidence,  whefeas  such  fact,  with  all  the  oth> 
er  material  facts  In  the  case,  should  be  con- 
sidered together  In  determining  the  question 
whether  or  not  the  traveler  was  exercising 
tliat  degree  of  care  which  an  ordinarily  pru- 
dent man  would,  under  similar  circumstan- 
ces, have  exercised.  Under  the  strict  appli- 
cation of  the  Pennsylvania  rule  the  question 
of  the  contributory  negligence  of  the  injured 
ia  conclusively  determined  If  it  appears  in 
evidence  that  he  did  not  stop  to  look  and 
listen  before  attempting  to  cross,  and  yet 
there  are  doubtless  many  cases  where  the 
Cacts  and  chrcumstances  which  surrounded 
the  injured  at  the  time  of  the  occurrence,  in- 
cluding the  fact  of  the  failure  to  stop  before 
att^pting  to  cross*  the  track,  are  of  such 
character  that  all  reasonable  men  could  not 
draw  the  same  conclusion  from  them,-— the 
test  for  withdrawing  such  a  case  from  the 
Jury.  The  enforcement,  therefore,  of  such  a 
rule,  regardless  of  all  the  other  facts  in  a 
case,  would  seem  to  be  an  invasion  of  the 
province  of  the  jury.  No  doubt  there  are 
cases  where  the  fact  of  a  failure  to  stop 
should  receive  great  weight  in  determining 
the  right  of  recovery,  but  still  it  is  within  the 
province  of  the  jury  to  pass  upon  that  fact, 
and,  looking  at  and  weighing  all  the  oth^ 
facts  and  circumstances  connected  with  the 
accident,  to  say  whether  the  failure  to  stop 
was  an  omission  of  that  care  and  prudence 
which  an  ordinarily  careful  and  prudent  per- 
son should  have  exercised  under  such  cir- 
cumstances. The'  fundamental  rule  as  to  the 
care  to  he  exercised  at  a  railroad  crossing  la 
that  both  the  traveler  and  those  operating  a 


railway  train  must  exercise  such  caution  as 
a  man  of  ordinary  care  and  prudence  would 
exercise  under  like  circumstances  and  sur- 
roundings. If  the  crossing  is  particularly 
dangerous,  a  degree  of  care  commensurate 
with  the  danger  is  required  of  both  parties. 
They  have  the  mutual  duty  of  keeping  a 
sharp  lotAottt  for  dangw.  The  railroad  com- 
pany violates,  such  duty  by  running  its  train 
at  an  unlawful  rate  of  speed,  or  by  failing  to 
give  proper  warning  of  the  approach  of  the 
train  at  the  crossing;  and  the  travels  vio- 
lates it  by  failing  to  look  and  listen  before 
attempting  to  cross;  but  bis  failure  to  stop 
before  attempting  to  cross  is  not  negligence 
per  se  within  this  jurisdiction,  nor.  It  seems 
clear,  within  the  majority  of  the  jurisdictions 
of  this  country.  In  Olsen  v.  Railway  Oo.,  9 
Utah,  129,  33  Pac.  623,  where  the  materUU 
facts  were  quite  similar  to  those  In  this  case, 
counsel  for  the  defendant  requested,  same  as 
In  this  case,  the  court  to  charge  the  jury  that 
it  was  the  plaintiff's  duty  "to  stop  his  team, 
and  listen  for  approaching  trains."  This  the 
court  refused  to  do,  but  Instructed  the  Jury 
that  In  determining  the  question  wheth«  el" 
ther  party  was  negligent  they  "should  take 
into  consideration  the  circumstances  and  con- 
ditions with  which  they  were  surrounded"  at 
the  time  of  the  accident,  and  that  they  had 
a  right  to  take  Into  conslderatitMi  the  fact,  if 
they  believed  it  from  the  evidence,  "that 
there  were  obstructions  to  the  view  of  the 
track  or  train  from  the  road  on  which  the 
plaintiff  was  traveling,  and  whether  the  train 
was  a  special  one,  and  not  a  regular  train, 
and  whether  there  was  a  high  wind  or  other- 
wise." The  court  further  charged  that.  If 
there  were  obstructions  to  the  view,  "th«i  it 
was  the  plaintiffs  duty  to  use  greater  efforts 
to  see  and  hear  any  train  that  might  be  ap- 
proaching." The  supreme  court,  passing  up-^ 
on  the  instructions  and  action  of  the  court, 
held  that  the  law  of  the  case  was  fairly  sub-, 
mitted'  to  the  Jury,  and  In  the  course  of  Its . 
opinion  said:  "It  was  for  the  Jury  to  pass 
upon  the  weight  of  the  testimony,  and  as  to 
whether  or  not  the  respondent  was  guilty  of 
contributory  negligence,  under  the  circum- 
stances In  proof.  •  •  •  The  plaintiff  may 
have  expected  that  if  any  train  was  passing 
It  would  blow  Its  whistle  or  ring  its  bell,  as 
provided  by  statute;  «  •  •  and  that  It 
would  not  be  run  at  an  unusoal  rate  of  speed, 
and  without  reasonable  and  timely  .warning 
of  Its  approach;  and,  while  expecting  this, 
yet  it  was  his  duty,  under  the  facts  shown, 
to  make  careful  and  vigilant  use  of  his  eyes 
and  ears  to  look  and  listen  for  trains  before 
crossing,  and  use  greater  efforts  to  see  and 
hear  any  train  that  might  he  approaching 
than  he  would  be  expected  to  do  were  it  not 
for  the  obstructions  that  prevented  his  view. 
We  think  these  questions  were  fairly  covered 
by  the  charge  of  the  court,  and  thus  properly 
left  for  the  consideration  of  the  Jury."  See, 
also.  Leak  v.  Railway  Co.,  9  Utah,  240,  33 
Pac  1015;  Smith  T.  Railway  Co.,  9  Utah, 
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141,  33  Fac.  626;  and  Olson  t.  Kailroad  Co. 
(Utah)  68  Pac.  148.  In  Beach,  Contrlb.  Neg. 
i  182,  the  author,  speaking  of  the  rule  of 
"stop,  look,  and  listen,"  says:  "But  this  rule 
has  not  met  with  general  acceptance,  though 
some  courts  apply  It  where  there  Is  an  ob- 
gtruction  to  the  view."  So,  In  7  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  430,  after  referring  to  the 
Pennsylvania  rule.  It  was  said:  "But  in  oth- 
er jiu'isdlctions  such  a  precaution  Is  not  nec- 
essary to  constitute  'ordinary  care,'  and  the 
geileral  rule  is  that  a  person  about  to  cross  a 
track  must  bear  In  mind  the  dangers  attend- 
ant upon  crossing,  and  vigilantly  use  his 
senses  of  sight  and  hearing  In  the  endeavor 
to  avoid  Injury.  And  If  the  traveler  looked 
and  listened,  or  did  ail  that  a  prudent  man 
would  have  done  under  the  circumstances,  It 
win  not  be  said,  as  matter  of  law,  that  he 
should  have  stopped;  nor  will  a  failure  to 
stop,  look,  and  listen  be  held  negligent  when 
the  circumstances  were  such  that  an  observ- 
ance of  these  iHrecautlons  would  have  been 
unavailing  as  a  guard  against  Injury.  Hence 
a  failure  to  stop,  look,  and  listen  Is  not  con- 
tributory negligence  per  ae."  In  Patt  Ry. 
Acc.  Law,  §  175,  the  author  says:  "There 
does  not,  however,  seem  to  be  any  sound 
reason  why  any  different  rule  should  be  en- 
forced by  the  courts  In  cases  of  crossing  ac- 
cidents from  that  which  prevails  in  all  other 
actions  grounded  upon  negligence,  and  in 
which  contributory  negligence  is  available  as 
a  defense.  There  is,  in  every  case,  a  pre- 
liminary question  for  the  Judge  to  determine, 
and  that  Is  whether,  assuming  the  truth  of 
the  testimony  and  all  the  Inferences  that 
l^Itlmately  can  be  drawn  from  It,  the  jury 
would,  as  reasonable  men,  be  justUled  In  find- 
ing a  verdict  In  favor  of  the  party  on  whom 
the  burden  of  proof  rests.  The  application 
of  that  rule  of  procedure  would  leave  to  the 
Jury  the  question  of  the  effect  of  the  failure 
of  the  Injured  person  to  look  and  listen,  ex- 
cept In  those  cases  where  that  failure,  being 
proven  or  conceded  as  a  fact  by  the  platntlff's 
case,  was  so  obviously  a  contributory  cause 
of  the  plalntlflTs  injury,  and  so  Incontrovertl- 
bly -negligent,  that  a  Jury  of  reasonable  men 
would  not  be  justified  In  finding  a  verdict  for 
the  plaintiff.  The  hard  and  fast  rule,  first 
enunciated  In  the  Pennsylvania  cases,  that 
under  all  circumstances  the  person  Injured 
must  'stop,  look,  and  listen'  bef(^e  crossing  a 
railway  line,  has  no  statutory  basis,  and  la 
really  a  Judicial  usurpation  of  the  functions 
of  the  jury;  for  there  are  conceivable  cases  Id 
w4i1ch  the  person  injured  might  justifiably  go 
upon  the  railway's  line  without  pausing  to 
'stop,  look,  and  listen,'— as,  for  Instance,  when 
a  flagman  Invites  him  to  cross,  or  when  a 
gate  protecting  the  crossing  stands  open,  or 
when  the  view  of  the  line  Is  so  obstructed 
that  nothing  can  be  seen,  and  a  storm  of 
such  severity  Is  raging  that  no  sounds  In- 
cident to  the  movements  of  trains  could  pos- 
sibly be  heard.  The  Pennsylvania  rule  also 
goea  further  than  that  lu  most  other  Jurisdic- 


tions In  that  It  requires  the  person  Injured 
not  only  to  'look  and  listen,'  but  also  to  'stop'; 
yet,  In  most  cases  one  who  approaches  the 
crossing  of  a  railway  line  can  effectually  care 
tor  his  safety  by  looking  and  listening,  with- 
out stopping."  The  supreme  court  of  New 
York,  in  Kellogg  v.  RaUroad  Co.,  79  N.  Y. 
72,  where  the  same  question  was  raised, 
speaking  through  Mr.  Justice  Earl,  said: 
"We  cannot  say  that  at  that  particular  time 
he  should  have  looked  toward  the  south.  Un- 
der all  the  circumstances  surrounding  the  ac- 
cident, we  think  it  was  for  the  Jury  to  deter- 
mine whether  he  exercised  that  care  which 
the  law  required  of  him.  He  could  probably 
have  avoided  the  accident  by  stopping  before- 
fae  passed  upon  the  track.  But  that  Is  a  de- 
gree of  care  not  usual  even  with  very  prudent 
persons.  It  has  not  been  decided  by .  th& 
courts  of  this  state  that  a  person  approaching 
a  railroad  is  hound  as  matter  of  law  to  stop, 
to  avoid  the  imputation  of  negligence.  There 
may  be  cases  in  which  a  traveler  ought  to  do 
so,  and  If  he  omits  to  do  so  it  would  be  one 
of  the  facts,  with  all  the  others,  to  be  sub- 
mitted to  the  Jury."  In  Strong  v.  Railroad 
Co.,  61  Gal.  326,  whae  many  of  the  material 
facts  were  similar  to  those  herein.  It  was. 
said:  "Plaintiff  was  authorized  to  -assume- 
that  all  other  persons  using  the  street  would 
do  so  with  due  care.  It  cannot  be  imputed 
as  negUgCTce  that  he  did  not  anticipate  culpa- 
ble negligence  on  the  part  of  the  employ6» 
of  defendant.  He  had  a'  right  to  assume,  un- 
til he  reached  a  point  where  he  could  look 
up  and  down  the  track,  that  no  train  was  ap* 
proachlng  the  crossing,  because  there  waa 
no  sound  of  an  engine  bell.  He  would  have 
had  no  right  to  close  his  eyes  had  he  been  la 
a  position  to  see  the  track,  but,  as  already 
stated,  the  evidence  shows  that  he  could  not 
look  up  and  down  the  track,  because  of  the 
intervening  buildings  and  Inmbw,  until  he 
reached  a  point  very  near  it  •  •  ♦  We 
cannot  say  that  It  was  his  duty  to  stop,  fasten 
his  team  at  some  point  considerably  distant 
from  the  track,  and  from  thence  make  a  re- 
con  no  issa  nee  of  the  situation  afoot  Wheth- 
er plaintiff  was  properly  cautious  after  he 
reached  a  place  from  which  he  could  see  the 
track  was  a  question  of  fact  as  to  which  we 
cannot  say  the  Jury  found  wrongly."  The 
same  question  here  under  consideration  was 
before  the  supreme  court  of  the  United  State* 
in  Railroad  Co.  v.  Ives,  144  U.  S.  408,  12 
Sup.  Gt.  379,  36  L.  Ed.  4S5.  There,  as  here, 
the  accident  which  resulted  in  the  suit  oc- 
curred at  a  public  street  crossing.  The  view 
of  the  railroad  from  the  street  was  obstruct- 
ed by  buildings,  an  orchard,  and  small  bushes 
for  several  hundred  feet,  and  not  until  the 
traveler  was  within  15  or  20  feet  of  the  track 
could  he  get  a  view  of  It  At  the  time  ot 
the  accident  the  hitestate  and  his  wife  at- 
tempted to  drive  across  the  tradt,  and  were 
struck  by  a  train  and  killed.  The  train,  it 
appears  there,  as  In  this  case,  was  running  at 
an  unlawful  rate  of  speed,  and  there,  as  here^ 
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the  plalntifTs  testimony  showed  that  the 
irhistle  was  not  blown  for  the  crossing,  and 
that  the  bell  was  not  rung.  T^ere,  as  here, 
counsel  for  the  railroad  company  Insisted  that 
It  was  the  traveler's  duty  to  stop  where  he 
could  get  a  clear  view  of  the  track,  for  the 
purpose  of  looking  and  listening,  befcHre  at- 
tempting to  cross,  and  that,  as  the  Intestate 
failed  to  do  so,  he  was  gnllty  of  contributory 
negligence,  which  entitled  the  defendant  to  a 
verdict,  and  reauested  the  court  to  so  charge 
the  Jury.  The  court  refused  the  request,  say- 
ing: "It  Is  too  much  upon  the  weight  of  the 
evidence,  and  confines  tbe  Jury  to  the  particu- 
lar circumstance  narrated  without  notice  of 
others  that  they  may  think  important."  The 
supreme  coort  said:  "This  reason  is  a  sound 
onfe.  In  determining  whether  the  deceased 
was  guilty  of  contributory  n^ligence,  the 
Jury  were  bound  to  consider  all  the  facts  and 
circumstances  bearing  upon  the  question,  and 
not  select  one  particular  prominent  fact  or 
circumstance  as  controlling  the  case  to  tbe 
exclusion  of  all  the  others."  Speaking  with 
reference  to  contributory  negligence  on  the 
part  of  tbe  deceased,  the  supreme  court  also 
siild:  "It  Is  earnestly  Insisted  that,  although 
the  defendant  may  have  been  guilty  of  negli- 
gence in  the  management  of  Its  train  which 
caused  the  accident,  yet  the  evidence  in  the 
case  given  by  the  plaintiff's  owu  witnesses 
shows  that  the  deceased  himself  was  eo  neg- 
llgmt  in  the  premises  that,  but  for  such  cou- 
ti-iuiiiory  negligence  on  his  part,  the  accident 
would  not  hove  happened;  and  It  Is  thCTe- 
fore  contended  that  the  court  below  should, 
aa  matter  of  law,  have  so  determined,  and.  It 
not  having  done  so,  this  court  should  so  de< 
dare,  and  reverse  its  Judgment.  To  this  ar- 
gument several  answers  might  be  given,  but 
the  main  reason  why  It  Is  unsound  la  this; 
As  the  question  of  negligence  on  the  part  of 
the  defendant  was  one  of  fact  for  the  Jury 
to  determine  under  all  the  clrcumstancee  of 
tbe  case,  and  under  proper  Instrnctions  from 
the  court,  eo  also  the  question  of  wbether 
there  was  negligence  in  the  deceased  which 
was  tbe  proximate  cause  of  the  Injury  was 
likewise  a  question  of  fact  for  the  jury  to 
determine  under  like  rules.  Tbe  determina- 
tion of  what  was  such  contributory  negli- 
gence on  the  part  of  the  deceased  as  would 
defeat  this  action,  or,  perhaps,  more  accurate- 
ly speaking,  the  question  of  whether  the  de- 
ceased, at  tbe  time  of  the  fatal  accident,  was, 
under  all  tbe  circumstances  of  the  case,  in 
the  exercise  of  such  due  care  and  diligence  as 
would  be  expected  of  a  reasonably  prudent 
and  careful  person  under  similar  circumstan- 
ces, was  no  more  a  question  of  law  for  the 
court  than  was  the  question  of  negligence  on 
the  part  of  the  defendant.  There  Is  no  more 
of  an  absolute  standard  of  ordinary  care  and 
diligence  In  the  one  Instance  than  In  the  oth- 
er." In  Railroad  Co.  v.  Farra,  13  O.  C.  A. 
fi02,  66  Fed.  496,  referring  to  the  rule  "to 


stop,  look,  and  listen,"  It  was  said  that  this 
rule  "seems  much  calculated  to  condone  care- 
lessness and  recklesspess  by  railroad  com- 
panies at  public  crossings,  where  tbe  rights 
and  duties  of  tbe  public  and  of  the  company 
are  reciprocal.  Nor  are  we  prepared  to  say 
that  the  duty  of  stopping  Is  imperative  In  all 
cases  where  the  track  Is  obscured.  There 
may  be  circumstances,  as  In  the  ease  at  bar, 
where  tbe  duty  Is  debatable,  and  proper  for 
the  consideration  of  the  Jury."  1  Shear.  & 
R.  Neg.  §  92;  7  Am.  &  Eng.  Enc.  Law  {2d 
Ed.)  4ao,  433,  436;  Beach,  Contrlb.  Neg.  §g 
181,  183;  Railroad  Co.  v.  MIzell,  100  Ky.  235, 
38  S.  W.  5;  Railroad  Co.  v.  Rice,  10  Kan. 
42B;  Greany  v.  Railroad  Co.,  101  N.  Y.  419, 
5  N.  E.  425;  RaUroad  Co.  v.  Morgan,  43  Kan. 
1,  22  Pac.  9Qr>;  Wright  v.  Railroad  Co.,  d4 
Ky.  114,  21  S.  W.  581;  Hughes  v.  Railway 
Co.,  88  Iowa,  404,  55  N.  W.  470;  Heed  v. 
Railway  Co.,  74  Iowa,  188,  37  N.  "W.  148; 
Salter  v.  Railroad  Co.,  88  N.  Y.  42;  Davis  v. 
Railroad  Co.,  47  N.  Y.  4O0;  Russell  v.  Rail- 
road Co.,  118  N.  C.  109S,  24  S.  B.  512;  Neu- 
doerffer  v.  Railroad  Co.,  9  App.  Dlv.  66,  41 
N.  Y.  Supp.  50;  Hall  v.  Railway  Co.,  13  Utah, 
243,  44  Pac.  1046,  57  Am.  St.  Rep.  728; 
Dederlcba  v.  Railroad  Co.,  13  Utab,  34,  44 
Pac.  049;  Schneider  v.  Railway  Co.,  134  Cal. 
482,  66  Pac.  7S4;  Tyler  v.  Railroad  Co..  137 
Mass.  23S;  Clark  v.  Railroad  Co.,  164  Mass. 
484,  41  N.  B.  606;  Railroad  Co.  v.  CrawfOTd. 
24  Ohio  St.  631,  IS  Am.  Rep.  633;  Donohue 
V.  Railway  Co.,  91  Mo.  S57,  2  S.  W.  424,  3  S. 
W.  848;  Ellert  v.  Railroad  Co.,  48  Wis.  606, 
4  N.  W.  769;  Improvement  Co.  v.  Stead,  96 
V.  S.  161,  24  L.  Ed.  403. 

Upon  a  careful  consideration  of  this  case, 
we  are  of  the  opinion  that  the  court  sufficient- 
ly charged  the  Jury  as  to  the  care  which  the 
law  required  travelers  and  railway  companies 
to  exercise  at  public  railway  crossings  to  pre- 
vent accidents.  On  that  question  the  chaise 
given  Is  as  stnmg  as  tbe  defendant  had  a 
right  to  request,  and,  under  the  circumstan- 
ces disclosed  in  the  evidence,  the  court  did 
not  err  In  refusing  to  further  charge  that  It 
■was  the  duty  of  the  plaintiff  to  stop  for  the 
purpose  of  looking  and  listening  before  at- 
tempting to  cross  the  track.  The  failure  to 
stop  was  pn^erly  left  to  the  jury  to  be  con- 
sidered by  them,  with  all  the  other  circum- 
stances in  evidence,  In  determining  the  ques' 
tion  of  contrlbutwy  negligence. 

The  question  whether  the  plalntUT,  under 
all  the  circumstances,  and  in  view  of  the  ex- 
isting conditions  and  surroundings,  exercised 
due  care  was  Tor  the  Jury.  The  facts  and 
circumstances  disclraed  by  the  proof  were 
not  such  that  the  court  could  say,  as  matter 
of  law,  that  ordinary  care  required  plalntlfC 
to  stop  his  team  before  crossing  the  track. 
We  find  no  reversible  error  In  the  record. 

The  Judgment  is  affirmed,  with  costs. 

MINER,  C.  J.,  and  RASKIN,  J.,  concur. 
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ATCHISON.  T.  &  S.  F.  R.  CO.  t.  ANDEE- 
SOX. 

(Supreme  Court  of  Kansas.    Juue  7,  1902.) 

RAILROADS-OBSTHUCTION   OF  HIGHWAY— 
.  PARTIES. 

1.  In  an  action  against  a  railroad  company 
for  damages  iu  laying  a  track  in  a  public 
■treet  and  obstructing  the  ingress  and  egress 
of  a  lot  owner  to  and  from  his  property,  it 
appeared  that  the  company  sued  was  not  the 
owner  of  the  track  when  it  was  built,  nor  at 
the  time  the  action  was  commenced,  but  was 
a  lessee  only.  Held,  that  the  lessor  company, 
which  laid  the  track,  and  caused  the  obstruc- 
tion, was  a  necessary  party. 

2.  The  fludtuga  examined,  and  Md  to  oa 
contrary  to  the  evidence. 

(Syllabus  by  the  Court) 

In  banc.  Eiror  from  district  court  Sum- 
ner county;  W.  T.  McBride,  Ju^. 

Action  by  John  Anderson  against  the 
Atchison,  Topeke  &  Santa  F6  Railroad  Com- 
pany. Judgment  for  plalntiCT,  and  defend- 
ant brings  error.  Revereed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff 
In  error.  J.  8.  Dey  and  James  Lawrence, 
for  defendant  In  error. 

SMITH,  J.  In  fhe  second  amoided  peti- 
tion filed  \ys  plalntifT  b^ow,  defendant  In 
error  here.  In  January,  1891,  It  Is  allied 
tlmt  tiie  Atchison,  Topeka  &  Santa  FA  RoU- 
road  Company  on  July  20,  1889,  took  pos- 
session of  F  street  la  the  city  of  Wellington, 
and  laid  its  tracks  In  front  of  two  lots  owned 
and  occupied  by  plaintiff  as  a  residence; 
that  F  street  was  regularly  laid  ont,  and  Is 
one  of  the  public  thoroughfares  of  the  city; 
that  the  Ingress  and  e^ess  of  plaintiff  to 
and  from  bis  lots  was  obstructed  and  cut  off; 
that  the  track  has  been  used  by  the  rail- 
road company  for  the  passage  of  its  cars 
since  It  was  built,  to  his  great  annt^nce, 
injury,  and  damage.  To  sustain  his  claim 
for  damages,  plaintiff  below  offered  In  evi- 
dence an  cnrdlnance  of  the  dty  of  Welling- 
ton, which  went  Into  effect  on  July  21. 1888, 
entitled  "An  ordinance  granting  to  the 
Soathon  Kansas  Railway  Company,, Its  sue- 
cessors,  assigns  and  lessees,  the  right  to  build, 
maintain  and  operate  a  spur  to  Its  lines  of 
rallr(Hid  through,  over  and  across  certain 
streets  in  fhe  city  of  Wellington."  The  ordi- 
nance authorised  the  building  of  a  track  on 
F  stre^.  Plaintiff  below  also  Introduced  In 
evidence  a  lease  between  the  Southern  Kan- 
sas Railway  Company  and  the  plaintiff  In 
error,  dated  April  3,  1868,  by  the  terms  of 
which  the  entire  property  of  the  Southern 
Kansas  Railway  Company  was  let  and  leas- 
ed to  the  Santa  F6  Company,  Including  lines 
projected  and  to  be  thereafter  built.  The 
term  of  the  lease  extended  during  the  corpo* 
rate  existence  of  the  lessor  railway.  The 
Ipssee  company  agreed  to  pay  as  rent  Inter* 
est  on  bonds  of  the  Southern  Kansas  Rail- 
way Company  and  all  taxes  on  the  prop- 
erty. There  is  a  condition  that,  if  the  Santa 


F6  Company  shall  fall  for  a  pcariod  of  three 
months  to  perform  the  covenants  of  the  lease 
respecting  the  luiyment  of  rmt,  the  lease 
may  be  terminated  at  tiie  option  of  the  les- 
sor. The  plaintiff  also  read  in  evidence  the 
deposition  of  C.  H.  Curtis,  assistant  to  the 
rice  president  of  the  Southern  Kansas  Rail- 
way Company,  fronr  which  it  was  shown 
that  the  latter  company  paid  for  the  con- 
struction of  the  track  in  F  street,  although 
the  labor  performed  was  done  by  employ^ 
of  the  plaintiff  In  error,  and  that  the  track 
belonged  to  the  Southern  Kansas  Company. 
The  question  arises  on  these  facts  whether 
the  Southern  Kansas  Railway  Company  was 
a  necessary  party  to  the  action.  That  It 
laid  down  the  track  was  established.  Hav- 
ing done  so,  the  plaintiff  In  error  would  not 
be  liable  for  any  damages  resulting  flrom  its 
construction.  The  operation  of  the  road  by 
the  Santa  FA  Company  in  the  usual  man- 
ner  did  not  give  a  right  of  acti<»i  against  it 
by  the  lot  owner.  Railway  Co.  r.  Guyken- 
dall,  42  Kan.  284,  21  Pac.  1051,  16  Am.  St 
Rep.  470;  lUIhvad  Co.  v,  Twlne^  23  Kan. 
586,  33  Am.  Rep.  203.  It  would  seem  from 
the  pleadings  and  proof  that  the  lot  owner 
considered  the  stopping  of  his  ingress  and 
egress  by  the  railway  track  as  a  porman^t 
appropriation  of  the  street  or  a  quasi  con- 
demnation. Treating  the  injury  as  a  perma- 
nent taking,  It  follows  that  the  company 
committing  the  nuisance  in  the  first  instance 
Is  not  only  a  vraper,  but  a  necessary,  party 
to  the  action.  On  the  subject  of  permanent 
approprIati<m  of  a  street  and  the  measure 
(tf  damages  recoverable  by  an  abutting  lot 
owner,  see  Railroad  Co.  v.  Twln^  28  Kaa 
594,  696,  83  Am.  R^  208.  The  case  at  bar 
is  distinguishable  from  Railway  Co.  v.  Foa^ 
42  Kan.  490,  22  Pac.  683,  in  that  here  tbe 
relation  of  landlord  and  tenant  existed  be- . 
tween  the  railway  laying  the  track  and  ap- 
proifflatlng  the  street  with  Its  rails  and  the 
railroad  •using  the  same.  The  ownership  of 
the  track  and  ties  remained  in  the  lessw 
company.  In  the  Fox  Case  the  company 
which  appropriated  the  street  was  succeed- 
ed by  another,  which  bid  In  tlw  property  itf 
the  first  at  a  foreclosure  sale.  It  Is  said  In 
the  opinion:  "He  [the  lot  owner]  promptly 
pressed  his  claim  for  damages  against  the 
Old  company,  and  when  the  transfer  of  the 
property  and  franchises  was  made  he  aa 
promptly  adapted  bis  pleadings  to  the 
change  of  ownership,  and  proceeded  against 
the  new  company."  In  this  case  thwe  was 
never  any  change  of  ownership,  bu^  on 
the  contrary,  the  company  which  laid  down 
the  track  in  1889  owned  It  at  the  time  this 
action  was  commenced  in  the  court  b^w 
and  when  the  defendant  in  error  obtained 
Judgment  against  the  Santa  F6  Company. 

The  Jury,  in  answer  to  particular  ques- 
tions of  fact,  found  that  the  plaintiff  in  a- 
ror  owned  the  spur  track  on  F  street  at  the 
time  of  Its  construction  and  when  the  ac- 
tion was  commenced.  Thej  made  this  an- 
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Bwer:  "Tbe  A.,  T.  &  S.  F.  R.  B.  Ga  having 
paid  for  all  labor  and  material  ued  In  the 
constrnction  of  thla  spar  track,  we  find  that 
thej  {the  A.,  T.  &  8.  F.  B.  B.  Go.)  owned 
said  track  at  the  thne  of  Ita  constrnction 
and  until  after  the  commencement  of  this 
action."  ^e  Jury  also  anawored  two  other 
qnestlone  ai  follows:  '^Question  2.  Did  the 
Sontbern  Kansas  Ballway  tJompai^  own  the 
switch  or  spur  track  rannlng  south  on  F 
street  to  HnntCT's  Mill  after  the  construe* 
tion  thereof,  and  at  tbe  time  of  the  com- 
mencement of  this  action?  Answer.  Yes, 
after  Its  conatructlon,  bnt  not  at  the  time  of 
the  commencement  of  this  action.  Ques- 
tion 3.  Did  the  Souitaem  Kansas  Ballway 
Company  pay  for  the  construction  and  build- 
ing of  the  switch  or  spur  track  mnnlng  south 
on  F  street  to  Hunter's  HUl,  in  the  city 
of  Wellington,  Kansas?,  Answer.  No,  they 
bought  it  after  its  construcdon."  Thra«  was 
no  evidence  whatever  to  sustain  these  an- 
sw»s.  On  the  eridrace  offered  by  the  plain- 
tiff himself  In  the  court  b^w,  there  was 
nothing  to  predicate  a  finding  that  the  Santa 
F6  Company  owned  the  spur  tradk  at  the 
time  it  was  built,  and  up  to  the  time  this 
action  was  commenced,  and  that  the  South- 
em  Kansas  Railway  Gompai^  owned  It  aft- 
erwards. 

The  Judgment  of  tbe  court  bdow  wiU  be 
rerersed,  and  a  new  trial  ordered.  All  the 
justices  concurring. 


m  Kan.  US) 

HUNTER  MILLING  CO.  ALLEN. 

(Supreme  Court  of  Kansas,  Division  No.  2. 
June  7,  1902.) 

TRIAL-ATTORNBT'H  STATEMENT  OF  CASK— 
PLEADING— AMENDMENT. 
Where,  lu  an  action  brought  to  recover 
the  valae  of  wheat  alleged  to  have  been  con- 
verted by  tbe  defendant,  tbe  counsel  for  plaiu- 
tifT  in  his  oral  statement  to  the  conrt  and  jury 
redtea  a  condition  of  facta  npon  which  he 
wonid  be  entitled  to  recover  only  for  atorage 
chfti'^eB  paid  by  him  on  said  wheat  under  a 
mistake  of  facts  induced  by  the.  fraud  of  de- 
fendant, and  Buch  Btatemrat  la  a  de[tarture 
from  Uie  facta  alleged  in  his  petitlou,  it  ia 
prejadldal  error  for  the  court  to  overrule 
proper  and  timely  objections  made  thereto, 
and  proceed  to  try  the  cause  without  either 
having  tbe  petition  amended  or  striking  ont 
one  or  the  otbei*  of  ancb  canaea  of  action. 

(Syllabas  by  the  Gonrt) 

Error  from  district  court,  Sumner  county; 
W.  T.  McBride,  Judge. 

'  Action  by  Jacob  H.  Allen  against  the  Hun- 
ter Milling  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed. 

Argued  before  SMITH,  GREENE,  and 
POLLOCK,  JJ. 

O.  E.  Elliott  and  James  Lawrence,  for 
plshitiff  in  errw.  W.  W.  Schwlnn.  for  de- 
fendant In  error. 

OREKNE,  J.  Tbe  material  allegations  of 
tbe  petition  are  that  the  defendant,  the  Hun- 


ter MUIing  Company,  In  the  years  ^93,  1S04, 
1805,  1806,  and  1897,  and  at  the  time  this 
action  was  commenced,  was  a  corporation  op- 
erating an  elevator  in  the  city  of  Wellington; 
that  durbig  that  time,  and  iwlor  to  ltK)7,  the 
plaintiff  deposited  in  said  elevator  a  large 
quantity  of  hard  wheat,  under  an  agreemoit 
that  tbe  company  would  keep  it  on  deposit 
in  separate  or  private  bhis  and  return  the 
Identical  wheat  upon  demand;  that  prior  to 
the  25th  day  of  June,  1897,  the  defendant 
had  returned  to  plaintiff,  or  had  accounted 
to  bim  for,  an  of  said  wheat  so  deposited, 
except  3,407  bushels  and  60  pounds,  which 
was  worth  04  cenM  per  bushel,  or  f2.177^; 
that  plabitiff  demanded  a  return  thereof,  or 
Its  value,  which  was  refused.  The  petition 
also  alleges  that  upon  the  d^slt  of  the 
wheat  the  defendant  mixed  it  with  other 
wheat  belonging  to  himself  and  others,  and 
converted  it  to  his  own  use,  without  the 
knowledge  or  ctmsent  of  plaintiff;  that  such 
fact  was  unknown  to  plaintiff  until  within  60 
days  prior  to  tbe  time  (tf  filing  his  petition.  To 
this  petition  the  defendant  filed  a  general  de- 
nial. The  cause  was  tried  by  a  jury.  Counsel 
for  plaintiff.  In  the  <venlng  statement  of  his 
cause,  stated  that  the  defendant  agreerl  to 
keep  said  wheat  tn  separate  bins,  and  deliver 
the  identical  wheat  on  demand,  but  that  im- 
mediately upon  such  deposit  the  d^endant 
had  converted  it  He  also  stated  facts  which 
admitted  tlutt  defendant  bad  accounted  tm, 
and  plaintiff  had  received  pay  for,  all  wheat 
80  deposited;  that  a  settlement  was  bad  and 
storage  charges  allowed  by  the  plaintiff,  with 
the  understanding  on  his  part  that  his  wheat 
bad  been  actually  kept  on  band  during  all  the 
time  for  which  he  paid  storage;  that  some 
time  prior  to  tbe  beginning  of  this  action  he 
discovered  that  defendant,  Inunediatdy  upm 
tbe  deposit,  had  conwted  tiie  wheat,  and 
was  therefore  not  entltied  to  the  storage  paid 
by  plaintiff;  that  the  action  was  brought  io 
recover  the  storage  thus  wrongfully  charged 
and  mlstakoily  paid,  and  for  the  value  of  the 
wheat  ronalnlng  in  jthe  elevator.  Upon  tiiia 
statement  having  been  made,  the  defendant 
requested  the  court  to  render  judgmoit  In 
favor  of  it,  because  the  statement  did  not 
conform  to  the  facta  pleaded  in  the  petition, 
and  the  cause  of  actttm  stated  to  the  jury  was 
not  the  cause  of  action  steted  In  the  petition; 
that  the  cnuue  of  action  stated  in  the  petition 
was  for  tbe  convecslon  of  the  wheat,  while 
that  stated  to  the  jury  was  one  to  recover  for 
storage  charges  paid  tliroivh  mlatake  or 
fraud.  This  request  was  overruled,  and  ex- 
cepted to  by  the  defendant  The  defendant 
then  requested  the  court  to  withdraw  the 
cause  from  the  jury  for  tiie  reason  that  under 
the  statement  the  plaintiff  Is  seekbig  to  re- 
cover upon  one  cause  of  action  alleged  In  his 
petition,  and  an  entirely  differmt  one  in  his 
statement  to  the  Jury.  This  request  was 
cverruled,  to  which  the  defendant  excepted. 
At  the  trial  the  jury  found  for  tbe  plaintiff 
in  the  sum  of  92.230.70.  for  which  Judgment 
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vai  rendered,  and  from  which  judgment  tUe 
defendant  prosecutes  error. 

When  the  plaintiff  had  introduced  his  t!vi- 
deuce,  the  defendant  demurred  thereto  for 
the  reason  that  the  evidence  did  not  support 
the  cause  of  action  oDeged  In  the  petition. 
This  was  oTcrruled.  Among  other  Instmc- 
tions,  the  court  instructed  the  Jury  as  fol- 
lo\^B:  "The  prbidpal  questions  of  fact  for 
you  to  determine  in  this  case  are  as  to  the 
terms  of  the  contract  under  which  the  whisit 
was  stored,  and  as  to  whetlier  the  terms  of 
the  contract  foi'  the  storing  of  the  same  have 
been  kept  and  pwformed  1^  the  parties;  and 
it  Is  upon  these  questions  that  the  principal 
questions  of  law  In  the  case  arise."  The 
«oart  also  Instrrcted  the  Jury,  in  substance, 
that  If  It  should  find  the  contract  was  that 
the  wheat  should  be  kept  separate  and  apart 
In  the  elevator,  and  the  Identical  wheat  re- 
turned npon  request;  and  that  It  was  so  kept, 
then  the  verdict  should  be  for  defendant. 
The  cause  was  tiled  as  an  action  to  recover 
an  OTKY!harge  tox  storage,  and  by  the  In- 
structions this  was  the  question  to  which  the 
attention  (tf  the  Jury  was  apeclaUy  directed. 
.  There  are  no  facts  stated  In  the  petition  that 
would  authorize  the  adn^isslon  of  evidence  to 
estaUlsh  a  cause  of  action  for  excess  storage. 
The  cause  of  action  stated  by  plahitift  to  the 
Jury  was  in  its  nature  one  to  set  aside  a  set- 
tlement, and  recover  for  storage  of  wheat 
raid  by  ptaintUC  through  a  miatake  of  (acts 
Induced  by  the  fraud  of  defendant  The  evi- 
dence of  both  parties  conduslvdy  proved  that 
the  defendant  had  accounted  to  plaintiff  for 
aU  wheat  ao  depoaltcd,  so  that  a  verdict  could 
not  properly  have  been  returned  or  Judgment 
rendered  against  It  toe  the  value  of  tbe  plahi- 
tlTs  wheat.  The  Jury,  in  answer  to  a  spe- 
cial question,  found  that  at  the  time  of  the 
aettlCTient,  on  June  25,  1897,  there  was  noth- 
ing due  defendant  for  the  storage  of  wheat. 
Its  verdict,  therefore,  must  have  been  for  the 
amount  of  storage  It  found  that  plaintiff  had 
paid  to  which  the  defendant  was  not  entitlttd. 
The  facts  stated  by  counsd  for  pUiIntlff  to 
the  Jury,  which  he  fbea  claimed  constituted 
his  cause  of  action,  was  a  departure  from 
those  set  out  in  bis  petition.  Mr.  Pomeroy,  hi 
bis  Code  Remediffl  {section  554),  says:  "The 
vi*ry  object  and  design  of  all  pleading  by  the 
plaintiff,  and  of  ail  pleading  of  new  matter 
by  defendant.  Is  that  the  adverse  party  may 
be  Informed  of  the  real  cause  of  action  or 
defense  relied  upon  by  ttae  pleader,  and  joay 
thus  have  an  opportunity  of  meeting  and  de- 
feating it,  if  possible,  at  the  trial  •  *  • 
The  requirements,  therefore,  that  the  cause 
of  action  or  tiie  afllrmative  defense  must  l)e 
stated  as  It  actually  Is,  and  that  the  proofs 
must  establish  It  as  stated.  Is  Involved  In  the 
very  theory  of  pleading."  *'A  party  to  an  ac- 
tion should  not  be  allowed  to  obtain  beneQts 
from  contradictory  and  inconsistent  allega- 
tions deliberately  made  by  hlmstif  In  hiK 
pleadings.  Our  Civil  Code  does  not  contem- 
plate any  such  thing.  The  spirit  of  our  Civil 


Code  Is  that  a  party  shall  state  In  his  plead- 
ings the  real  facts  of  bis  case,  and  not  false- 
hoods or  dctlons,  and.  when  each  party  atatett 
what  he  believes  to  be  the  truth  and  redl 
facts  of  his  case,  the  court  may  know  pre- 
cisely wliCTe  the  parties  differ."  Kennett  v. 
Peters,  54  Kan.  119,  123,  37  Pac.  999,  45  Am. 
St.  Rep.  274;  Losch  v.  Pickett,  86  Kan.  21Q. 
12  Pac.  822;  Wilson  v.  FuUer,  9  Kan.  176; 
Wolfley  V.  Rising.  12  Kan.  535;  Holslngton  v. 
Armstrong,  22  Kan.  119.  A  litigant  may  not 
allege  one  cause  ot  action  In  his  petfttoUf  and 
orally  atate  an  oitlr^  different  one,  and  re- 
cover upon  It  The  evidence  and  finding  must 
be  based  upon,  and  correspond  to,  the  factR 
set  out  in  die  petition.  In  the  pnaeat  case 
the  plaintifl  stated  one  cause  of  action  In  bla 
petition,  and  otally  stated  and  recovered  upoii 
an  entirely  dUferoit  ona  This  procedure 
cannot  be  lecogqiced  or  countenanced  by 
courts. 

Ttae  Judgment  of  the  court  below  la  re- 
veraed,  and  13ie  cause  remanded.  All  t^e 
Justices  concurring. 


Kac.  139) 

STATE  V.  ABBOTT. 
{Bapreoie  Court  of  KansaR,  Division  No.  1. 
June  7,  1902.) 

-WITNSSS-IUPfiACHMBNT— ALIBI— INSTRUC- 
TIONS. 

1.  For  the  purpose  of  impairing  hU  credibil- 
ity, a  witueS8  who  rives  material  testimony 
mar  be  crosa-«samined  as  to  hia  past  conduct 
nud  character,  and  as  to  specific  acts  wtiich. 
tend  to  discredit  hiiu, 

2.  Where  the  witnesses  for  the  stnte  under- 
take to  fix  the  time  of  the  commission  of  an 
offeuse,  and  are  not  entirely  in  accord  in  that 
respect,  and  the  accused  makes  the  defense 
ot  alibi,  and  Introduces  proof  that  be  was  dae- 
where  at  the  times  fixed  by  the  witueBses.  au 
nuqualilied  instruction  that  the  time  of  the 
commiRsion  of  the  oHeDse  is  not  important,  if 
it  be  shown  to  be  within  two  years  immediate- 
ly preceding  tlie  prosecution,  is  atisleadlng  and 
erroneous. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Elk  county;  G. 
P.  Alkmon,  Judge. 

John  Abbott  was  convicted  of  crime,  and 
appeals.  Iteveraed. 

Ai^ed  before  DOSTS^  C.  J.,  and 
JOHNSTON,  CUNNINGHAM,  and  ELLIS, 
JJ. 

John  Marshnll  and  l^mbert  &  Huggins.  for 
appellant.  A.  A.  Godard,  Atty.  Gen.,  and  L. 
Scott,  Ca  Atty.,  for  the  State 

JOHNSTON,  J.  John  Abbott  was  prosecut- 
ed upon  the  charge  of  rape,  committed  on  the 
person  of  Desdemonla  Harrolson,  a  girl  under 
18  years  of  age,  and  he  was  convicted  of  an 
attempt  to  commit  that  offense.  Mrs.  Sadie 
Stutzman  was  the  mother  of  the  girl  and  the 
prosecuting  witness.  It  was  claimed  that 
Mrs.  Stutzman  and  the  defendant  had  been 
unduly  Intimate  for  several  months  prior  to 
the  commission  of  the  alleged  offense,  and 
that  their  Illicit  relatlnu  had  been  brought  to 
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tbe  knowledge  of  her  Imsband;  that  Mn. 
Stutsonan  met  the  defendant  In  the  wooda 
near  her  bons^  In  tbe  alwence  <tf  her  husband, 
and  demanded  money  from  the  defendant, 
vhlcb  was  not  furnished;  and  that  then  she 
began  the  iiroseciition  against  tbe  defendant 
for  the  offense  against  ber  daughter.  She 
claims  to  have  known  ot  tbe  alleged  offense 
wifhhi  a  few  hours  after  Its  commlsBlon,  and 
it  ia  said  she  made  no  cranplalnt  for  more 
than  a  month,  nor  until  the  demand  for  mon- 
ey was  refused.'  It  Is  claimed  by  the  defend- 
ant that  fbe  prosecution  was  malicious;  that 
It  was  brought  to  blackmail  falm,  and  to  ap- 
pease Mrs.  Stutzanan's  husband,  who  had 
learned  of  her  infidelity.  After  she  had  testi- 
fied In  behalf  of  the  state,  she  was  asked  on 
cross-examination  if  it  was  not  a  fact  that, 
from  October  of  tbe  prerloos  year  until  with- 
in a  few  days  before  demanding  tbe  mon^ 
fn^  tbe  defendant.  She  had  met  him  In  the 
timber  near  the  house  and  had  Illldt  relations 
with  him;  but  the  court,  on  objection  of  the 
county  attorney,  exdoded  the  testimmy.  A 
further  eff<nt  was  made  to  show  tiie  rdaUons 
between  her  nnd  the  d^endont  immediately 
prior  to  the  donand  for  mon^  and  the  com- 
mencement of  the  prosecution,  hut  the  court 
would  not  permit  Inquiry  to  be  mad&  It  was 
competent  tot  the  defendant  to  cross-exandne 
tbe  witness  as  to  ber  antecedents,  character, 
and  past  conduct,  and  thus  impair  ber  cred- 
IblH^.  This  line  of  Inquiry  became  impor- 
tant because  of  the  contention  that  the  prose- 
cution was  prompted  by  the  malice  ot  this 
witness,  resulting  from  a  failure  to  extort  mon- 
«y,  and  some  of  the  circumstances  surround- 
ing the  case  seem  to  Jm0.ty  a  full  cross-ex- 
amination as  to  her  past  conduct  and  char- 
acter. There  la  no  better  method  of  sifting 
the  conscience  and  testing  the  veracity  and 
credibility  of  a  witness  than  by  cross-exam- 
ination, and  there  Is  abundant  anthorlty  bold- 
ing  that,  for  tbe  purpose  of  Impairing  tbe 
credlblHd^  of  the  witness,  be  msy  be  cross* 
examined  as  to  specific  acta  tending  to  dis- 
credit him,  although  sncb  nets  are*irreleTant 
and  collateral  to  the  main  Issue.  State  t. 
Ffeflerle.  36  Kan.  90,  12  Pac.  406;  State  t. 
Probasco.  46  ^aa.  310,  26  Pac.  749;  State  t. 
-Wells,  54  Kan.  161,  37  Pac.  1006;  State  t. 
Park,  57  San.  431,  46  Pac.  713;  State  t. 
Oreenbui^,  !^  Kan.  404,  53  Pac.  61;  Brandon 
T.  People,  42  "S.  Y.  265;  Pec^le  t.  Casey,  72 
X.  X.  S^;  Hanoff  v.  State,  37  Ohio  St  178, 
41  Am.  Rep.  406;  Tla-^coo-yel-lee  t.  U.  S., 
IT  Sup.  Ct.  865,  42  li.  Bd.  166;  Martin  v. 
State  (Ala.)  28  South.  92.  In  the  Case  of 
Tla-koo-yd-lee  a  witness  testified  against  her 
liusband,  and  on  cross-examination  questions 
were  asked  witii  a  view  to  showing  that 
since  tbe  arrest  ot  her  husband  she  had  been 
living  with  another  p«son  as  his  wife,  under 
An  agreement  that  if  her  husband  was  con- 
victed tb^  should  continiM  to  live  together 
«s  husband  and  wife.  The  supreme  court  of 
tbe  United  Stetes  held  that  the  questions  were 
snatoial,  as  healing  uptm  the  character  and 
flBP.—U 


credibility  of  the  witness,  and  that  their  ex- 
dnalon  was  prejjudlcial  error.  In  Martin  v. 
State,  supra,  a  witness  testified  that  the  de- 
fendant had  purchased  coialn  me^t  which 
he  was  charged  with  stealing;  and,  with  a 
view  of  showing  bias  and  prejudice,  It  was 
held  to  be  proper  to  cross-examine  the  wit- 
ness as  to  ha  conduct  with  the  defendant, 
although  it  involved  illldt  sexual  Intercourse, 
so  long  as  she  did  not  claim  immunity  from 
answering  <m  account  (tf  snl^ectlng  lieraelf  to 
criminal  prosecution,  or  ite  tendeuiy  to  de- 
grade her.  FMlowlng  these  autiiorities,  it 
must  be  hdd  that  the  refusal  of  the  eomrt  to 
permit  a  full  cross-eramlnatUm  of  Mrs.  Stutz- 
man  was  material  error.  > 

"Oke  next  objection  relates  to  tbe  charging 
of  the  Jury.  The  Information  charged  that 

the  offense  was  committed  on  the  day 

of  3\me,  1901.  The  testimony  tended  to  show 
that  it  was  committed  on  a  certain  Saturday 
In  the  month,  and  the  prosecuting  witness 
stated  that  It  was  not  on  the  first  Saturday 
of  the  month,  nor  on  the  last,  but  that  It  waa 
committed  on  Saturday,  the  22d  of  June.  The 
defendant  set  up  as  a  defense  an  alibi,  and 
introduced  evidence  tending  to  i^rove  that  on 
Saturday,  June  15th,  he  was  In  another  place, 
some  ctmsidasble  distance  away;  that  he  was 
five  miles  away  from  the  all^;ed  scene  ot  the 
crhne  on  June  22d;  and  that  he  was  at  the 
city  ot  Howard,  on  Saturday,  June  29flL 
The  court  Instructed  tbe  Jury  that  one  of  the 
defenses  Interposed  by  the  defendant  was  an 
alibi,  and  that  the  fact  that  the  d^okdant 
was  present  at  the  time  and  place  the  of- 
fense was  committed  must  be  proven  by  the 
state  beyond  a  reasonable  doubt  In  another 
Instruction,  however,  the  court  told  the  Jury 
that  it  was  "not  necessary  that  the  precise 
date  of  the  commission  of  the  offense  be 
proven,  if  it  is  established  beyond  a  reasonable 
doubt  by  the  evidence  that  said  offoise  diar- 
ged  or  included  therein  was  committed  with- 
in two  years  Just  preceding  the  conunence- 
ment  of  the  ^osecution."  There  Is  good 
ground  to  complain  of  the  quoted  instruction, 
—given,  as  It  was.  without  quailftcation.  It 
correcUy  states  the  law  so  far  as  the  statute 
of  limitations  Is  concerned,  bat.  in  view  ot 
the  defense  of  alibi  made,  it  could  not  be 
said  that  tbe  time  at  which  the  offense  was 
committed  was  Immaterial,  provided  it  was 
shown  to  have  occurred  within  two  years  be- 
fore the  commencement  of  the  prosecution. 
It  was  not  necessary  that  tbe  proof  of  alibi 
should  cover  the  entire  two-year  period  prior 
to  the  commencement  of  tbe  prosecution.  It 
vras  necessary  tbat  It  should  cover  the  time 
sufficient  to  render  it  Impossible,  or  at  least 
improbable,  that  the  d^endant  could  have 
committed  tbe  offense.  The  testimony  was 
to  the  effect  that  It  was  committed  on  some 
Saturday  in  June,  1901,  and  the  prosecuting 
witness  swore  positively  that  It  was  on  Satur- 
day, the  22d  day  of  June.  Proof  that  the  de- 
fendant was  not  at  the  place  where  tbe  of- 
fense was  committed  on  the  days  named  by 
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the  wltnessea  for  tbe  iwosecaticni.  If  bdlered, 
entitles  the  defendant  to  an  acquittal.  Since 
the  time  woa  fixed  by  the  witnesses  irtthln 
certain  Vmlta,  the  instruction  tiiat  the  time  of 
the  comnllaslon  of  the  offense  was  immaterial. 
If  shown  to  be  within  the  two-year  period, 
rendered  the  proof  of  alihl  Talneless.  It  was 
the  duty  of  the  court  to  frame  Its  Instmc- 
tlons  to  fit  the  facts  of  the  case,  lud,  as  the 
defense  of  alibi  was  Interpoeed,  the  nnqnaU- 
fled  Instmctlon  as  to  time  was  misleading  and 
erroneous. 

The  ludgmrait  of  the  district  court  wlU 
therefore  be  reversed,  and  the  case  remanded 
for  another  triaL  All  the  Justices  concurring. 


<6S  Kan.  183) 

STATE  v.  HAMILTON. 
(Sapreme  Court  of  Kansas.  Division  No.  2. 
June  7,  1902.) 
MURDBR— EVIDENCE-^ROSS-EXAMINATION. 

1.  la  a  proflecution  for  mnrder,  it  is  compe- 
tent for  the  accused  to  nhow  hy  cross-examina* 
tiou  of  a  witness  for  the  state  that  tlie  lattar, 
with  others,  foi-nied  a  mob  for  the  ptU'pose  of 
hangiiie  the  defendant. 

2.  When  it  appears  that  a  witness  was  call- 
ed on  behalf  of  the  state  at  the  trial,  that  his 
name  was  indorsed  ou  the  inforniatioa,  and 
that  he  was  suljpu-nued  by  and  testified  for 
the  prosecution  aguiust  the  detendaut  at  the 
preliminary  exaiuiuation,  it  will  be  presumed 
that  he  testified  agaiust  the  defenuant,  al- 
though the  record  does  uot  coDtaJn  his  exam- 
ination in  chief. 

(Syllabus  hy  the  Court) 

Appeal  from  district  courts  Butler  county; 
O.  W.  Shlnu,  Judge. 

James  Uamllton  was  convicted  of  murder, 
and  appeals.  Ueversed. 

Argued  before  SMITH,  OBEBNE,  and 
POLLOCK,  JJ. 

B.  N.  Smith  and  L.  Knowles,  for  tppt^ 
lant  A.  A.  Godard.  Atty.  Qen.  (W.  M. 
Bees,  B.  B.  Brumbacb,  and  H.  W.  Schu- 
macher, of  counsel),  for  the  State. 

SMITH,  J.  The  appellant,  James  Hamil- 
ton, was  convicted  of  murder  In  the  second 
.  degree,  and  soitenced  for  a  term  of  21  years 
at  hard  labor  In  the  penitentiary.  He  killed 
one  tieorge  J.  Webb,  who  was  in  charge  of 
a  company  of  men  engaged  In  railway  con- 
struction. The  appellant  defended  on  the 
ground  that  the  killing  was  done  in  self- 
defense.  Immediately  after  the  homldde. 
Hamilton  was  seized  by  several  men  who 
were  working  undra  Webb.  A  rope  was 
tied  around  his  neck,  and  he  was  hanged 
to  a  tree  and  left  to  die.  He  was  cut  down 
by  a  man  who  saw  the  occurrence,  after 
the  mob  was  gone,  resuscitated,  and  sur^ 
rendered  to  the  sheriff. 

The  names  of  Morris  Sheek  and  George 
W.  Batcher  were  among  those  Indorsed  oa 
the  Information  as  witnesses  for  the  prose- 
cution. Tbey  were  called  by  the  state.  On 
cross-examination  by  counsel  for  the  accus- 
ed, the  witness  Sheek  was  asked  the  follow- 


ing questions:  "Q.  I  will  ask  you  if,  be- 
fore that  tlme^  yon  and  four  other  men  did 
not  take  the  defendant,  James  Hamilton, 
over  north  to  a  tree,  and  bang  himf  Q. 
You  may  state,  Mr.  Sheek,  If  you  and  four 
other  men,  aSter  the  defendant  was  brought 
back  there,  did  not  direct  all  the  oth»  men 
at  work  there  to  go  down  to  the  camp,  and 
that  then  yon  five  men  took  the  d^oidant 
over  north  of  there  and  hung  him?"  Ob- 
jections were  made  by  the  state  to  tbeae 
queations  on  the  grounds  that  tbey  wen  in- 
compettmt.  Irrelevant,  and  Immaterial,  no 
part  of  the  res  gestae,  aud  not  eross-esEam- 
Inatlon,  wMch  objections  were  sustained  by 
the  court  The  some  questions.  In  sub- 
stance, were  propounded  to  the  witness 
Butcher,  followed  by  the  same  objecttons, 
and  the  same  ruling  made.  Counsel  for  the 
state  do  not  contend  that  the  testhuMiy 
which  counsel  for  the  accused  sought  to 
bring  out  was  incompetent;  but  Insist  ihat 
the  recocd  is  in  such  condition  that  the  ^ 
ror  In  Its  excliulon  (»nnot  be  conridered,  for 
the  reason  that  the  bHI  ct  exc^tltms  does 
not  cmtain  the  ^rect  examlnatloa  of  the 
witnesses.  It  Is  shown,  however,  that  the 
witnesses  were  called  on  behalf  of  the  state, 
that  th^  names  were  Indwsed  on  the  In- 
formation OB  witnesses  a^lnst  the  defend- 
ant and  that  one  of  them  came  ^m  Illi- 
nois to  testify.  It  appears,  also,  by  the 
transcript  that  both  witnesses  testified 
ogaltrat  the  accused  befrae  the  justice  of 
the  peace  at  the  pr^minary  examination, 
and  that  they  were  subpoHuied  before  that 
magistrate  by  the  state.  The  objectionB 
thooaselves  made  to  the  cross-examination 
by  the  cotmty  attorney  presuppose  that  the 
witnesses  had  given  testlmmy  against  the 
accused.  In  a  coae  like  the  ^sent  one, 
where  the  charge  was  murder,  and  resulted 
in  a  sentraice  for  so  long  a  time  at  penal 
servitude,  the  court  Is  not  disposed  to  stand 
on  technical  points,  when  It  reasonably  ap- 
pears that  the  rights  of  a  party  charged 
with  one  of  the  greatest  crimes  have  been 
prejudiced.  If  the  witnesses  named  had 
been  a  part  of  the  mob  which  hanged  the 
defendant  for  killing  Webb,  they  could  not 
be  very  kindly  disposed  towards  him.  If 
prejudice  existed,  it  was  proper  for  the  ap- 
pellant to  show  it 

The  judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded  tot  a 
new  trial.  All  the  Justices  concurrii^. 


NBEL  T.  NEEIj  et  al. 
(Supreme  Court  of  Kansas.  Division  No.  2. 
June  7,  1902.) 
DEED— DELIVERY— EVIDENCE. 
The  recordinR  of  a  deed  oaerely  raises  a 
presumptiou  of  delirery,  wbich  may  be  rebut- 
ted by  evidence  of  a  contrary  intent  on  the 
part  of  the  gruntor.i 


Se«  Deeds,  vol.  16.  Cent.  Dig.  H  136  [c,  i.  h,  J,  It. 
1,  m,  p,  ■].  U7  [b,  c  t.  si.  S80,  m  Lb.  c.  ],  U. 
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Error  from  district  coort;  Lincoln  county; 
It.  F.  Thompson,  Judge. 

Action  by  Catherine  NetA  and  others 
against  J.  S.  Neel.  Judgment  for  plaintiffs, 
aod  defendant  brings  error.  Affirmed. 

Argued  before  SMITH,  OKEENB,  and 
rOIjLOCK,  JJ. 

Geo.  D.  Abel  and  David  filtchle,  for  plain- 
tiff In  error.  C.  B.  Daughters  and  O.  J. 
Evans,  for  defendants  In  error. 

PER  CURIAM.  We  have  examined  the 
findings  of  the  court  which  are  controlling 
here.  They  are  against  the  plaintiff  In  error, 
and  are  fairly  supported  by  the  evidence. 
O-liere  was  no  delivery  of  the  deed  to  S.  J. 
Neel  with  Intent  to  pass  titl&  Tounge  v. 
Gullbeau,  3  Wall.  63tJ,  18  L.  Ed.  262;  Hawkes 
V.  Pike.  105  Mass.  560.  7  Am.  Rep.  554; 
Cravens  v.  Rosslter,  116  Mo.  338,  22  S.  W. 
736,  38  Am.  St.  Rep.  606.  The  recording 
of  the  deed  merely  raises  a  presumption 
of  delivery  to  the  grantee,  which  may  be 
rebutted  by  proof  of  a  contrary  Intent  on 
the  part  of  the  grantor.  Stevens  t.  Castel, 
«3  Mich.  Ill,  20  N.  W.  828. 

The  Judgment  of  the  court  b^w  wlU  be 
affirmed. 


(K  Kan.  185) 

STATE  v.  SBELT. 
{Supreme  Court  of  Kansas.  DiTudon  No.  2. 
June  7,  1902.) 
INDICTMENT— SUFFICIENCY— ROBBERY. 
Where  a  statute  In  creating  an  offense 
spedfically  sets  out  the  facts  cMistituting  sudi 
offense,  an  indictment  or  information  charging 
the  commission  of  that  offense  in  the  language 
of  the  statute  is  sufBcient; 
{Syllabus      the  Court.) 

Appeal  from  district  court.  Pawnee  coun- 
ty; J.  B.  Andrews,  Judge. 

Oharles  Seely  was  convicted  ot  robbery, 
and  appeals.  Affirmed. 

Argued  before  SMITH.  GBBBNB,  and 
POlLOCK,  JJ. 

H.  S.  Rog««  and  Cfaas.  O.  Eeran,  for  ap- 
pellant. A.  A.  Goderd,  Atty.  Qen.,  and  Q. 
W.  Finney,  for  the  State. 

QREENE,  J.  The  appellant  was  inform- 
ed against,  arrested,  tried,  and  convicted  of 
the  crime  of  robb^  in  the  first  degree.  In 
the  district  court  of  Pawnee  county,  and 
sentenced  to  confinement  at  hard  labor  in 
the  penitentiary  for  a  period  of  10  years 
from  the  26th  day  of  September,  1901.  from 
which  Judgment  and  sentence  he  appeals  to 
this  court. 

The  only  questlOD  presented  is  as  to  the 
sufficiency  of  the  Information.  The  objec- 
tion urged  Is  that  the  Information  does  not 
state  that  the  assault  was  made  with  a  fe- 
lonious Intent.  It  charges  "that  on  the  third 
day  of  August,  A.  D.  1901,  In  said  county  of 
Pawnee  and  state  of  Kansas,  one  Charles 
Seeiy  and  Oliver  Townaend  did  then  and 


there  unlawfully  and  feloniously  steal,  take, 
and  carry  away  from  the  person  of  George 
N.  Harbold,  forcibly,  against  his  will,  and 
by  vlolrace  to  his  person,  by  Jmnplng  upon, 
seizing,  choking,  and  holding  him,  the  said 
Oeoi^e  N.  Harbold,  by  the  throat,  thirty- 
three  dollars  and  thirty-three  cents  in  cur- 
rency and  coins  of  the  government  of  the 
United  States  ot  America,  coinage  and  Issue 
consisting  of  three  certain  ten-dollar  natlimal 
bank  notes  or  United  States  treasury  cer^ 
tificates  or  notes,  each  being  current  money 
of  and  In  the  United  States  of  America,  and 
each  being  of  the  value  of  ten  dollars,  of 
lawful  money  of  the  government  of  the  Unit- 
ed States."  It  contains  other  allegations  not 
material  In  the  disposition  of  this  case. 

Section  2064,  Gen.  St  1901,  und^  which 
this  Information  was  drawn,  reads:  "Every 
person  who  shall  be  convicted  of  feloniously 
taking  the  property  of  another  from  his  per- 
son or  in  his  presence,  and  against  his  will, 
by  violence  to  his  person  or  by  putting  him 
in  feai*  of  some  Immediate  injury  to  his 
person,  shall  be  adjudged  guilty  of  robbery 
In  the  first  degree."  The  objection  urged  In 
the  court  below,  as  well  as  In  this  court.  Is 
that  the  Information  does  not  charge  a  felo- 
nious Intent  It  will  be  observed  that  this 
Information  literally  follows  the  statute,  and 
that  the  statute  defines  the  offense,  not  in 
Its  generic  t^ms,  but  by  specifically  stating 
the  facta  which  constitute  the  offense.  It  Is 
said  In  10  Enc  PI.  &  Prac.  483,  and  author- 
ities there  cited,  that  "while  It  Is  essential 
that'  all  the  facts  constituting  an  offense 
must  be  so  stated  as  to  bring  the  defendant 
precisely  within  the  law,  it  is  a  rule  of  uni- 
versal application  that  when  a  statute  cre- 
ates an  offense,  and  sets  out  the  facts  which 
constitute  It  the  offense  may  be  sufficiently 
charged  In  the  language  of  the  statute." 
This  rule  has  no  application,  however,  where 
the  statute  creates  an  offense  by  generic 
terms.  In  such  case  an  Information  or  In- 
dictment following  the  statute  would  be  de- 
fective. The  facts  constituting  the  particu- 
lar offense  must  always  be  pleaded.  It  Is 
contended  that  robbery  Is  a  felony  at  com- 
mon law,  and,  since  the  statute  has  defined 
it  In  the  words  of  the  common  law,  an  Infor- 
mation, to  be  good,  under  the  statute,  must 
plead  the  facts  so  specifically  as  to  be  a  good 
common-law  indictment  Conceding  this  to 
be  true,  the  facts  pleaded  in  the  present  In- 
formation would  he  a  good  indictment  at 
common  law,  and  it  Is  such  a  form  as  Is 
given  In  3  Archb.  Cr.  PI.  &  Prac.  (12th  Ed.) 
417.  The  Intent  is  not  absent  in  the  present 
pleading.  The  statement  "that  the  appel- 
lant did  feloniously  assault  steal,  take,  and 
carry -away  from  the  person  of  George  N. 
Harbold,  against  his  will  and  by  violence  to 
his  person,  by  jumping  upon,  seizing,  chok- 
ing, and  holding  him,"  are  allegations  which 
show'the  felonious  intent  This  information 
Is  sufficient.  In  State  v.  Beady,  44  Kan. 
697,  26  Pac.  58,  It  was  held  that  an  Informa- 
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tion  charging  robbery  In  the  language  of  tbe 
statute  la  sufflcient. 

Another  objection  made  to  this  Informa- 
tion is  that  It  is  not  direct  and  certain  as  to 
tlie  property  stolen.  Upon  tbls  question  we 
think  the  information  is  amply  sufflcient. 

The  jud^ent  of  the  court  b^ow  Is  af- 
firmed. Ail  the  Justices  concurring. 

(66  Kan.  m) 

'people's  NAT.  BANK  OF  ROCK  IS- 
LAND, ILL.,  V.  MYERS  et  al, 
(Supreme  Court  ot  Kansa!«.  DivisiMi  Mo.  1. 

June  7,  1902.) 
PLEADING— DBPARTUR  E-MONEY  KBCEIVKD. 

1,  One  who,  through  the  de»i^  or  misdireo 
tion  of  another,  rer&iTes  money  which  he 
Icnows  heloDgs  to  a  third  person,  cannot  retain 
it  for  application  ou  hiu  own  debt,  due  from 
the  one  who  gave  it  to  him. 

2.  A  departure  from  the  pleadings  iu  those 
mere  incidents  of  evidence  which  are  not  in- 
hereut  in  the  substantive  issues  of  the  case^ 
and  whidi  baa  not  actually  mieled  the  ad- 
■verse  party  to  hia  prejudice,  does  not  consti- 
tute a  variance  betwera  the  allegations  and 
the  proof, 

{Syllabus  tj  tlie  Court) 

Error  from  district  court,  Jackson  county; 
Marshall  Gephart,  Judge. 

Action  by  the  People's  National  Bank  of 
Rock  Island,  III.,  against  John  Q.  Myers  and 
the  State  Bank  of  Holton,  Kan.  Judgment 
for  defendants,  and  plalntitC  brings  error. 
Reversed. 

Argued  before  DOSTER,  C:  J.,  and  JOHN- 
STON, CUNNINGHAM,  and  ELLIS,  JJ. 

WoUman,  Solomon  &  Cooper  and  John  D. 
Myeis,  for  plaintiff  in  error.  Hayden  & 
Ilayden,  for  defendants  in  raror. 

DOSTER,  0.  J.  This  is  a  proceeding  in 
error  from  a  Judgment  of  the  district  court 
sustaining  a  demurrer  to  the  plaintiff's  erl- 
denc:  jH  an  action  for  the  wrongful  conver- 
sion of  plaintiffs  money  by  defendants.  One 
Morris  was  indebted  to  the  plaintiff,  the 
People's  National  Bank  of  Rock  Island,  111, 
The  indebtedness  was  Secured  by  mortgage 
on  cattle.  Morris  was  also  Indebted  to  the 
defendants,  the  State  Bank  of  H<riton,  Kan., 
and  to  John  Q.  Myers,  the  president  of  said 
bank,  residing  at  Holton.  One  John  D.  My- 
ers was  the  agent  of  the  People's  National 
Bank,  and  also  resided  at  Holton.  Morris 
put  one  Ogee  In  charge  of  the  cattle  for 
shipment  and  sale,  and  sent  them  to  Davis, 
McDonald  &  Davis,  a  commleslon  firm  at 
St.  Joseph,  Mo.,  with  direction  to  instruct 
them  to  remit  the  proceeds  of  sale  to  John 
Q.  Myers.  This  was  done.  On  receipt  of 
the  money,  John  Q.  Myers  credited  It  on  the 
Indebtedness  due  to  himself  and  to  his  hank. 
Neither  he  nor  his  bank  had  liens  on  the 
cattle,  but  they  had  actual  knowledge  of 
the  existence  of  plaintiff's  nmrtgage  on 
them.  The  plaintiff's  agent,  John  D.  Myers, 
demanded  the  money,  the  proceeds  of  the 


cattle  sale,  but  was  refused,  whereupon  ac- 
tion was  instituted. 

It  is  clear  to  us  that  the  action  Is  main- 
tainable. One  who,  through  the  design  or 
misdirection  of  another,  receives  money 
which  he  knows  belongs  to  a  third  person, 
cannot  retain  it  for  application  ou  his  own 
debt,  due  from  the  one  who  designedly  or 
mistakenly  gave  It  to  him.  This  proposition 
seems  so  evidently  equitable  as  not  to  re- 
quire argumentation.  Cases  quite  like  this 
one  in  which  the  principle  as  stated  has 
been  applied  are  Bank  v.  Gillespie,  137  V. 
S.  411,  11  Sup.  Ct  118,  34  L.  Ed.  724;  Bank 
V.  King,  57  Pa.  202,  98  Am.  Dec.  215;  Burt- 
nett  V.  Bank,  38  Mich.  630;  Central"  Nat. 
Bank  v.  Connecticut  Mut  Life  Ins.  Co.,  104 
U.  S.  54,  26  U  Ed.  693;  Bank  v.  Farwell, 
7  C.  C.  A.  391,  58  Fed.  633;  Cady  v.  Bank 
(Neb.)  65  N.  W.  906;  Alter  r.  Bank  (Neb.)- 
73  N.  W.  667;  Bank  v.  Lnman  (Wyo.)  42 
Pac.  874. 

The  principal  contention  of  the  defendant 
Is  that  there  was  a  variance  between  the- 
plaintiff's  petition  and  proof,  and  therefore 
that  the  demurrer  to  the  evidence  was  right- 
ly sustained.  The  petition  alleged  that  Mor- 
ris, the  mortgagor,  instructed  Ogee,  his 
agent,  to  direct  Davis,  McDonald  &  Davis, 
the  commission  firm,  to  send  the  proceeds  of 
the  cattle  sale  to  John  D.  Myers,  the  plain- 
tiff's agent,  but  that  by  mistake  the  re- 
mittance was  made  to  John  Q.  Myers.  Tbe- 
proof  was  that  Morris  had  not  given  such 
Instructions  to  Ogee,  but,  on  the  contrary, 
had  Instructed  him  to  cause  the  remittance- 
to  be  made  to  John  Q.  Myers.  That  did 
not  constitute  a  variance  justifying  the  court 
in  sustaining  the  demurrer  to  the  evidence. 
The  substantive  litigated  fact  in  the  case- 
was  the  ownership  of  the  money  derived 
from  the  sale  of  the  cattle,  not  the  mistake 
or  design  of  any  of  tbe  parties  In  putting 
It  in  tbe  hands  of  John  Q.  Myers.  The 
question  as  to  how  the  latter  got  the  mon^, 
—whether  by  direction  of  Morris,  or  the 
mistake  of  Davis.  McDonald  &  Davis,  was 
immaterial,  except  as  explanatory  of  the 
fact  of  his  getting  it  The  money  not  be- 
ing his,  the  Inquiry  as  to  how  he  got  it  was 
Immaterial  to  the  question  of  his  right  to- 
keep  it  "No  variance  between  tbe  allega- 
tions in  a  pleading,  and  the  proof,  is  to 
be  deemed  material,  unless  It  have  actually 
misled  the  adverse  party  to  his  prejudice 
In  maintaining  his  action  or  defense  ou  the 
merits."  Civ.  Code,  S  133.  A  departure- 
from  the  pleadings  in  those  mere  incidents 
of  evidence  which  are  not  Inherwit  In  the' 
substantive  issues  of  the  case,  and  which 
has  not  misled  the  adverse  party  to  bis 
prejudice,  does  not  constitute  a  variance  be- 
tween the  allegations  and  the  proof. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  directions  to  overrule  the  de- 
murrer to  the  evidence,  and  for  a  new  trioL 
All  the  Justices  concurring 


Digitized  by  Google 


ELLIS  T.  Tj.  hats  saddlery  Sl  LEATHER  CO. 


GBOUBB  V.  BROWN  et  al. 

(Sapreme  Gonrt  of  Kantms,  DlTision  No.  1. 
Jnue  7,  1902.) 
APPEAL— DISMISSAL. 
Where  it  doe«  not  nppeot  that  the  amount 
iDTolved  excecdu  $100,  and  there  ie  no  certifi- 
cate that  the  oase  belootfs  to  one  ot  the  ex- 
cepted classes  enumerated  iu  Civ.  Code,  S  542 
(Gen.  St.  1901.  S  I>018),  it  will  be  dianjlsBed. 

Error  frum  district  court,  Blk  county;  G. 
P.  Aikman,  Judge. 

Action  between  Paulina  B.  Crouse  and 
Ilannah  Brown  and  others.  £Yom  the  judg- 
ment, Grouse  brings  errOT.  Disntissed. 

Argued  before  DOSTEB,  C.  J.,  and  JOHN- 
STON, CUNNINGHAM*  and  ELLIS,  JJ. 

J.  A.  HcHenrr,  for  plaintiff  in  oror. 
Jolm  Marsball,  for  defendants  in  error. 

PER  CURLI.M.  It  does  not  appear  that 
the  amount  inTolved  in  this  case  exceeds 
9100.  Neither  is  there  any  certificate  of  thiR 
trial  jadge  that  the  case  belongs  to  one  of 
the  excepted  classes  enumerated  In  section 
642  of  the  GItU  Code  (section  5019,  Gen.  St 
1001).   Therefore  the  case  will  be  dismissed. 


SMALL  T.  EDWARDS,  Sheriff. 

(Sapraaoe  Court  of  Kansas.  DiTirion  No.  2. 
June  7,  1902.) 

WRIT  OF  BRB0R-DI8MISSAX.-DKFBCrF  OF  PAR- 
TIES. 

Where  plaintiff  bronabt  suit  against  the 
sheriff  of  the  county,  and  the  county  commis- 
sionerB,  who  are  not  made  parties,  demur,  and 
their  right  to  demur  was  not  challenged,  and 
the  demurrer  was  sustained,  and  plaintiff 
biiun  WTor,  It  will  be  dismissed  where  the 
boara  of  coanty  commissioners  were  not  made 
parties  thereto. 

Eiror  from  district  court,  Idbette  connty; 
Thos.  J.  Flannelly,  Judge. 

Action  by  Orlando  V.  Small  against  A.  F. 
Edwards,  sheriff.  Judgment  for  defendant, 
and  plaintiff  brings  »ror.  Dismissed. 

Argued  before  SMITH,  GREECE;  and 
POLLOCK,  JJ. 

Kimball  &  Osgood,  for  plaintiff  In  error. 
W.  S.  Hyatt  and  Catherine  S.  Hyatt,  for  de- 
fendant In  error. 

PER  CURIAM.  Injonctlon  brought  by 
purcliaser  of  bankrupt  stock  at  special  mas- 
ter's sale  to  restrain  the  levy  and  collection 
of  a  tax  warrant  issued  for  taxes  accruing 
upon  the  stock  while  in  possession  of  a  trustee 
In  the  bankruptcy  proceedings.  The  right  to 
enforce  the  tax  warrant  against  the  stock  lu 
the  bauds  of  the  purchaser  is  asserted  under 
section  7522.  Gen.  St.  1901.  The  sheriff  alooe 
is  made  party  defendant  to  ttie  action.  A 
temporary  injunction  was  granted  at  the  in- 
stitution of  the  proceeding.  No  appearance  or 
defense  was  made  by  the  sheriff.  The  board 
of  county  commlssionos,  although  not  made 


a  party  to  the  action,  filed  Its  demurrer  to 
the  petition.  The  right  of  the  county  board 
to  so  demur  was  not  challenged  by  plaintiff. 
Upon  the  hearing  this  demurrer  was  sus- 
tained. Plaintiff  electing  to  stand  uik>u  his 
petition,  judgment  dissolving  the  temporary 
order,  and  for  costs,  was  ento'ed  against 
plaintiff.  Plaintiff  brhigs  the  case  to  this 
court,  and  makes  the  sharlff  the  sole  party 
defendant  in  error. 

An  inspection  of  the  record  compels  a  dis- 
missal for  want  of  Jurisdiction  In  this  court. 
The  sheriff,  while  a  proper  party,  is  not  the 
real  party  in  Interest  The  board  of  coimty 
commissioners  is  the  real  party  In  Interest 
and  an  Indispensable  party  to  the  record  be- 
fore any  final  Injunction  can  be  made.  Jef- 
frics-Ba-Som  v.  Nation  (Kan.  Sup.)  65  Pac. 
226;  Shearer  v.  Murphy  (Kan.  Sup.)  66  Pac. 
240.  The  county  board,  though  not  made  a 
party  to  the  action,  filed  Its  demurrer  to  the 
petition.  Its  right  to  so  demur  was  not 
challenged  by  plaintiff.  At  the  hearing  this 
demurrer  was  sustained.  If  the  demurrer  on 
the  part  of  the  county  board  sliall  be  r^arded 
'as  such  a  voluntary  appearance  by  the  board 
in  the  action  to  which  It  was  an  indispensable . 
party  as  to  authorize  the  court  to  grant  the 
r^ef  demanded  by  plaintiff,— a  perpetual  hi- 
jLnctIon,~yet  the  Judgment  entered  cannot  be 
disturbed  by  this  court,  as  the  county  board 
is  not  a  party  har& 

It  follows  the  proceedhig  In  escot  must  be 
dismissed. 


(66  Kan.  174) 

EU^IS  et  al.  T.  L.  HATS  SADDLERY  & 
LEATHER  CO. 

(Snpreme  Court  of  Kanass,  Dirislon  No.  2. 
June  7,  1802.) 

BANKRUPTCT— PREFBRBNGBS-INJUNCTIOK. 
The  national  bankruptcy  act  of  1898  went 
into  effect  on  July  Ist  of  that  year,  but  its 
operation  was  suspended  so  that  tuTOluntary 
proceedings  against  a  debtor  could  oot  be 
commeuced  until  November  1st  In  August 
18U8,  a  falling  merchant  gave  a  chattel  mort- 
gage on  his  stock  of  goods  to  secure  a  Aebt 
owing  to  the  mortgagee,  and  the  latter  took 
possession.  A  general  unsecured  creditor  (the 
plaintiff)  then  broneht  suit  to  enjoin  a  removal 
of  the  goods  or  their  sale,  aUeging  that  the 
mortgage  was  executed  in  fraud  of  the  bask- 
rupt  law,  and  prayiug  that  the  proper^  be 
held  In  statu  quo  uuul  November  1st  when 

firoceedings  in  bankruptcy,  which  plaintiff  al- 
Rged  it  intended  to  file  against  its  debtor, 
could  be  made  available.  Heid,  that  no  cause 
of  action  for  equitable  relief  was  stated  in  the 
{letitlou,  and  that  a  decree  granting  an  injunc- 
tion must  be  reversed. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Ford  connl^r; 
Wm.  Easton  Hutchison,  Judge. 

Action  by  the  Ij.  Hays  Saddlery  &  Leather 
Company  against  E.  S.  Ellis  and  others. 
Judgment  for  filalntlff,  and  def«idant8  Iffing 
error.  Reversed. 

Argued  before  SMITH,  GREENE,  and 
POLLOCK,  JJ, 
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Ellis,  Cook  &  Ellis  and  F.  J.  Oyler.  for 
plaintiffs  In  error.  Kos  Harris  and  B.  F. 
Milton,  for  defendant  In  error. 

SMITH,  J.  On  August  6.  1838.  WllUam 
Koblson  was  engaged  In  a  mercantile  busi- 
ness In  Ford  county.  On  that  date  he  exe- 
cuted to  tlie  Klngman-Moore  Implement 
Company  bis  note  for  ^,318.90,  the  payment 
of  which  was  guarantied  by  E.  S.  Ellis,  one 
of  the  plaintiffs  In  error.  To  secure  Mr. 
Ellis  from  loss  and  liability  by  reason  of 
such  guaranty,  Bobison  on  tbe  same  day 
executed  to  him  a  chattel  mortgage  on  his 
stock  of  goods,  worth  about  $4,000;  and 
Iiidnded  in  the  mortgage  was  an  assign- 
ment  of  book  accounts  (rf  the  value  of  about 
$3,000.  While  In  possession  of  the  property 
ns  mortgagee,  this  action  was  commenced  on 
Augnst  9,  ifKtS,  by  the  defendant  In  error, 
who  wan  a  genoral  creditor  of  Roblson,  on 
b^alf  of  Itself  and  other  unsecured  credit- 
on.  The  petition  recited  that  the  plaintiff 
below  sold  goods  to  Roblson  prior  to  July  1, 
1398,  and  that  the  chattel  mortgage  hdd  by 
Ellis  was  given  in  fraud  of  an  act  of  con- 
'grcBB  relating  to  bankruptcy,  which  was 
passed  In  1898,  bnt  that  the  right  to  have 
the  debtor  adjndged  to  be  a  bankrupt  invol- 
untarily did  not  by  the  terms  of  the  act  ac- 
crue to  creditors  until  November  1,  1888,  at 
which  time  the  i^aintlff  below  intended  to 
file  ft  petltlcm  In  the  federal  court  to  have 
Roblson  declared  a  bankrupt;  that  by  the 
chattel  mortgage  an  illegal  preferoice  was 
secured  by  the  mortgagee,  which  was  fraud- 
ulent in  law.  The  petition  prayed  for  an  in- 
junction to  restrain  plaintiffs  In  error  from 
removing  the  mortgaged  property,  selling  it, 
or  from  collecting  the  accounts,  and  for  the 
appointment  of  a  recover  to  take  charge  of 
the  property,  and  to  hold  It  until  Novemb^ 
3.  1898.  to  give  time  to  plaintiff  to  flle  an 
Involuntary  petltlcm  In  bankruptcy  against 
Roblson.  A  general  demurrer  to  the  peti- 
tion was  filed  by  plaintiffs  In  m-or.  It  was 
overruled,  and,  electing  to  stand  thereon,  a 
decree  was  entered  against  them.  From  the 
ruling  of  tbe  court  they  have  come  here  by 
proceedings  in  error. 

The  time  within  which  controversies  like 
the  present  one  might  arise  being  necessarily 
limited  to  a  period  between  July  1  and  No- 
vember 1,  1808,  the  adjudicated  cases  on  the 
question  Involved  are  few.  With  possibly 
one  exception,  howevw,  they  sustain  the  po- 
sition of  the  plaintiffs  In  error.  In  Clothing 
•Co.  T.  Hazle  (Micb.)  85  N.  W.  735,  it  U  said: 
"It  is  apparent  that  the  object  of  tbis  bill 
was  merely  to  preserve  an  estate  until  a 
time  should  come  when  It  could  be  admin- 
isterad  under  the  new  law,  which  at  the  time 
the  bill  was  filed  did  not  authorize  the  fed- 
eral courts  to  interfere.  It  is  claimed  that, 
ns  these  courts  were  powerless  to  protect 
creditors  under  the  bankruptcy  act,  tbe  state 
courts  must  have  the  power.  Tbis  does  not 
impress  us  as  being  a  sound  theory.  Th« 


rights  and  remedies  In  such  cases  under  the 
state  law  were  settled.  They  existed  and 
were  open  at  this  time.  But  counsel  say 
that  they  might  be  superseded  or  supple- 
mented for  the  four  months  following  July 
Ist  by  another  remedy,  so  that  they  might, 
if  they  chose,  avail  themselves  of  a  protec- 
tive remedy  afforded  by  the  bankrupt  act 
We  see  no  better  reason  why  this  should  be 
than  that  an  injunction  should  heretofore 
have  been  Issued,  in  any  case  of  fraud  and 
danger,  to  Impound  tbe  estate  until  creditors' 
claims  should  mature,  Judgment  be  obtained, 
locution  issued  and  returned,  to  the  end 
that  a  creditors'  bill  might  be  effectively 
filed.  The  exigency  Is  as  great  In  such  a 
case  as  this,  yet  no  one  has  heard  of  such  a 
proceeding  being  permitted."  The  defend- 
ant In  error  was  not  dqnived  of  its  right  to 
attach  the  property  of  RoMson,  its  debtor, 
by  the  terms  of  tbe  bankrupt  law.  Such  at- 
tachment, of  course,  nright  bare  been  set 
aside  had  the  debtor  been  adjudged  a  bank- 
rupt after  November  Ist,  and  the  attaching 
party  compiled  to  prorate  with  other  cred- 
itors. If  such  lien  "would  militate  against 
the  best  Interests  of  the  estate,",  yet  this 
was  a  contin^^ency  so  remote  and  uncertain 
that  the  likelihood  of  its  happening  would 
not  Justify  a  court  of  equity  In  basing  a 
prohibitive  decree  on  such  a  possibility. 
Again,  it  is  alleged  in  the  petition  "that  on 
November  1, 180^  it  [plaintiff  btiow]  intends 
to  flle  a  petition  in  the  U.  8.  court  and  have 
Roblson  declared  a  lunkrupt  inv<duntarily." 
This  allegation  Introduced  a  furtho:  element 
of  uncertainty  Into  the  case,  for  that,  under 
sectlon^69b  of  the  bankruptcy  act,  tbe  Joint 
action  of  three  creditors  Is  necessary  to  the 
institution  of  involuntary  proceedings  against 
a  debtor.  When  the  time  was  ripe  for  tak- 
ing such  action,  two  or  more  other  creditors 
might  not  Join  the  saddlwy  company,  thus 
making  it  impossible  to  perform  the  prom- 
ises mnde  by  plaintiff  below  to  the  trial 
court  The  precise  question  at  bar  was  be- 
fore the  suprane  court  of  New  Torfe  at 
special  tei-m,  and  again  in  the  appellate  di- 
vision. A'ietor  T.  Lewis,  63  N.  Y.  Supp. 
914;  Id.,  57  N.  T.  Supp.  16.  At  both  times 
It  was  held  that  the  action  could  not  be 
maintained.  The  last  OEpresston  was  given 
by  O'Brien,  J.,  who  said:  "It  Is  sought  in 
this  action  to  Issue  an  Injunction  for  the  pms 
pose  of  suspending  the  rights  of  the  defend- 
ants under  their  Judgments  tot  an  Indefinite 
time,  so  that  tbe  other  creditors,  if  they 
deem  it  proper,  may  take  proceedings  In  the 
United  States  courts;  and  this  relief  Is  asked 
for  In  an  action  In  which  It  is  perfectly  evi- 
dent that  no  such  final  relief  can  be  given. 
*  *  *  The  right  to  final  relief  is  not  here 
claimed  to  be  absolute,  but  only  contingoit 
upon  the  happening  of  a  future  event,  and 
the  determination  of '  proceedings.  If  there- 
after brought  In  the  bankruptcy  court.  It 
has  been  many  tlm«  decided  that  a  tempo- 
rary injunction  vplll  not  be  granted  in  such 
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an  action  wbore  the  plalDtiff  Is  not  entitled 
to  final  relief."  See,  also,  In  re  Ward  (D.  C.) 
104  Fed.  985.  The  plalnticr  below,  being  a 
mere  general  creditor,  could  have  no  stand- 
ing in  court  onder  the  practice  of  this  state 
to  set  aside  a  fraudulent  conveyance  by  Its 
debtor  until  Judgment  was  bad  on  its  de- 
mand, and  execution  returned  unsatisfied. 
Nor  could  it  enjoin  the  disposition  by  the 
debtor  of  his  goods  pending  an  action  to  ob- 
tain judgment.  Tennent  t.  Battey.  18  Kan. 
324;  Bodwell  t.  Crawford,  26  Kan.  292,  40 
Am.  Bep.  306. 

The  judgment  of  the  court  below  will  be 
reversed,  with  directions  to  sustain  the  de- 
murrer to  the  petltioD.  All  the  Justices  con- 
curring. 


(S3  Kan.  147) 

FABItAR  et  al.  T.  McNAIR  et  al. 

(Supreme  Court  of  Kansas.  Dirl^n  No.  2. 

June  7.  1902.) 

TRIAI#-INSTRUCTION0. 

It  Is  not  error  for  a  trial  court  to  refuse 
to  girt  special  instnictions  which  are  not  writ- 
ten out,  numbered,  or  signed  by  the  pai-ty  or 
bis  attorney  as  r^uired  by  section  275,  Civ. 
Code  Prac.  Morisette  v.  Howard,  63  Pac 
75tJ,  «2  Kan.  403. 
(Syllabas  by  the  Court.) 

Error  from  district  court,  Comanche  county; 
Francis  C.  Price,  Judge. 

Action  by  J.  C.  Farrar  and  others  against 
J.  E.  McNeir  and  others.  Judgment  for  de- 
fendants, and  plaintU&B  bring  aror.  Af- 
firmed. 

Ai^ed  before  SMITH,  ORKBNB.  and 
POLLOCK,  JJ. 

J.  W.  Davis  and  B.  A.  Austin,  for  plaintiffs 
In  error.  H.  J.  Bone,  for  defendants  in  error. 

OBBENE,  J.  This  was  replevhi,  brought 
In  tbe  district  court  of  Comanche  county  by 
plalutlGTs  In  error  against  the  defendants  In 
error  to  recovo'  the  possession  of  170  head 
of  cattle.  The  defendants  recovered  Judg- 
ment, and  plaintiffs  prosecute  error  to  this 
court. 

This  litigation  grew  out  of  a  contract  en- 
tered Into  between  the  plaintiffs  and  defend- 
ants in  tbe  faU  of  1898,  by  which  plaintiffs 
delivered  to  defendants  1,150  head  of  one  and 
two  year  old  Arizona  steers.  Defendants 
agreed  to  care  for  said  steers  from  the  time 
of  their  arrival,  and  to  feed  them  Kaffir  corn, 
sorghum,  hay,  etc.,  at  such  times  and  in  such 
quantities  as  would  carry  them  through  the 
winter  in  a  strong  and  thriving  condition,  and 
to  return  all  cattle  received,  except  those  that 
shonld  die  during  the  winter  from  natural 
causes,  and  pay  f27.50  per  head  for  all  others 
they  would  be  unable  to  deliver.  For  such  serv- 
ices the  defendants  were  to  receive  $2  50  per 
head  for  feeding  the  cattle  so  returned.  Tbe 
defendants  refused  to  return  the  cattle  In 
-aneBtloD,  Init  retained  them  for  a  balance  of 


the  unpaid  feed  bill  claimed  to  be  due  them. 
The  plaintiffs  below  contended  that,  by  rea- 
son of  lack  of  feed  and  care,  170  head  of  cat- 
tle starved  or  otherwise  perished;  that  they 
were  entitled  to  credit  on  the  feed  account 
for  the  value  of  those  so  lost,  at  the  rate 
of  $27.50  per  head,  and,  if  so  credited,  defend- 
ants were  fully  paid.  The  defendants  con- 
tended tliat  these  cattle  not  returned  died 
from  natural  causes,  and  therefore  they  were 
not  responsible.  A  mass  of  conflicting  evi- 
dence was  introduced  on  both  sides  to  main- 
tain the  Issues  thus  joined. 

The  first  alleged  error  is  that  the  issues 
were  not  joined  10  days  before  the  convening 
of  the  court  at  which  they  were  compelled 
to  go  to  trial;  that  they  were  not  prepared, 
and  were  prejudiced  thereby.  The  action  was 
commenced  so  recently  before  the  convening 
of  the  court  at  which  It  was  tried  that,  had 
the  defendants  taken  the  full  time  allowed  to 
answer,  the  cause  would  not  have  been  at 
issue  10  days  prior  to  the  convening  of  that 
term  of  court.  The  defendants,  however, 
waived  this  right  as  to  time,  and  answered 
immediately.  Thus  the  issues  were  made  up 
more  than  10  days  t}efore  the  convening  of 
the  court  The  issues  having  been  joined 
more  than  10  days  before  the  convening  of 
court,  the  cause  was  properly  triable  that 
term.  No  other  reason  having  been  assigned 
why  the  cause  sbould  not  have  been  then 
tried,  the  court  in  this  respect  committed  no 
error. 

"While  testifying,  one  of  the  plaintiffs  was 
asked:  "You  may  state  it  these  cattle  were 
fed  a  suiBclent  quantity  of  feed  to  bring  them 
tlirough  the  winter  In  a  good,  strong,  and 
thriving  condition?"  To  this  an  objection 
was  made  for  Incompetency,  and  was  sus- 
tained. This  is  alleged  error.  This  witness 
resided  In  Kansas  City,  was  not  at  the  place 
where  the  cattle  were  kept,  and  did  not  see 
them  but  once,  and  only  for  a  short  time, 
between  the  time  they  were  dellvared  to  de- 
fendants and  the  .time  when  they  were  re- 
turned In  the  spring.  For  this  reason,  he  did 
not  show  himself  qualified  to  testify  upon  this 
question,  and  the  objection  was  properly  sus- 
tained. 

There  are  other  errors  complained  of  in  the 
ruling  of  the  court  In  sustaining  objections  to 
evidence  offered  by  plaintiffs,  and  In  overrul- 
ing objections  made  to  questions  asked  of 
witnesses  for  defendants.  On  an  examina- 
tion, we  find  that  no  prejudicial  error  was 
committed  In  this  respect 

It  Is  also  claimed  that  the  court  erred  In  re- 
fusing to  permit  a  second  counsel  to  cross- 
examine  one  of  the  witnesses  for  the  defend- 
ants. The  conduct  of  the  trial  is  largdy 
within  the  discretion  _  of  the  trial  court.  In 
this  Instance  there  Is  no  reason  assigned  why 
it  was  necessary  for  the  second  counsel  to  en- 
gage In  this  cross-examination.  There  Is  noth- 
ing In  the  record  showing  that  the  counsel  who 
had  conducted  a  part  of  the  cross-examinatlou 
was  not  familiar  with  the  cause,  and  corn- 
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petent  to  pursue  the  croSB-exaralnatlon  to  the 
end.  Iq  the  absence  of  such  showing,  or  that 
the  plaintiffs  were  prejudiced  thereby,  this 
court  cannot  say  this  was  an  abuse  of  dis- 
cretion. 

Error  is  predicated  on  the  giving  of  in- 
structious.  We  thinli  the  instructions  given, 
so  far  as  they  go,  fairly  state  the  law,  and 
Hre  confined  to  tlie  facts  In  issue. 

Another  error  complained  of  la  the  refusal 
of  the  court  to  give  the  speoi-il  instructions 
nslied  by  the  plaintiff,— especially  the  follow- 
ing: "The  burden  of  proof  is  on  the  plaintiffs 
to  prove  the  Issues  and  claims  made  by  them 
by  a  preponderance  of  the  evidence;  that  is, 
that  they  are  the  owners  of  said  cattle,  and 
are  entitled, to  the  Immediate  possession  there- 
of. But  by  the  terms  of  the  contract  the  de- 
fendants are  to  assume  the  burden  of  proof, 
and  prove  that  all  cattle  which  have  died 
during  the  time  said  cattle  were  In  their  pos- 
session were  lost  from  causes  other  than  from 
want  of  proper  feeding."  We  think  this  In- 
struction states  the  low  correctly,  and  should 
have  been  given.  If  the  Instruction  had  been 
signed  by  the  parties,  as  required  by  section 
2T5,  Civ.  Code  Prac,  a  refusal  to  give  this 
would  have  l)een  reversible  error.  The  In- 
struction was  not  signed,  and  this  court  will 
presume  It  was  refused  for  such  reason. 
Morisette  v.  Howard,  62  Kan.  463,  63  South. 
756. 

Complaint  Is  also  made  of  the  conduct  of 
counsel  for  defendants,  conslstiug  of  preju- 
dicial statements  made  by  him  to  the  jury 
In  his  argument  of'  the  cause.  If  these  state- 
ments were  prejudicial,  and  affected  material- 
ly and  substantially  the  rights  of  plaintiffs. 
It  would  be  good  cause  for  a  new  trial.  The 
statement  complained  of  Is:  "Gentlemen  of 
the  Jury,  you  should  return  a  verdict  for  JIc- 
N'air,  and  enable  him  to  pay  for  the  feed  he 
has  put  Into  these  cattle,  and  to  pay  the  men 
employed  by  him."  We  are  unable  to  see 
how  this  statement  affected  materially  the 
substantial  rights  of  the  parties.  It  certainly 
could  not  have  been  accepted  by  the  jury  as 
a  reason  why  they  should  return  a  verdict 
for  the  defendants;  and  while  it  was  not  a 
proper  statement  to  make,  and  the  court 
should  have  withdrawn  It  from  the  Jury,  It  is 
not  of  that  material  and  substantial  character 
that  this  court  could  say  it  probably  Influ- 
enced the  Jury  to  the  pr^udtce  of  the  rights 
of  plaintiffs. 

An  application  was  made  to  set  aside  the 
sixth  and  seventh  special  findings  of  the  Jury 
for  the  reason  that  there  was  no  evidence 
to  sustain  such  findings.  These  findings  are 
within  the  Issues  Joined  by  the  pleadings, 
and  are  questions  of  fact,  upon  which  con- 
tradictory evidence  was  submitted  at  the 
trial.  The  Jury,  who  heard  this  evidence, 
and  who  was  competmt  to  determine  the 
wi'ight  and  credibility  to  be  given  the  tes- 
timony, found  on  these  questions.  Under  tlie 
rule  long  established  by  this  court,  we  may 
not  now  enter  Into  an  examination  of  the 


testimony  to  determine  upon  which  side  It 
preponderates. 

The  Judgment  of  Ote  court  below  Is  af- 
firmed. All  the  Justices  concurring. 


(66  Kan. 

CHANDLER  T.  RICHARDSOX  et  al. 
(Supreme  Oourt  of  Kausai,  Diviidon  No.  2, 
Jane  7,  1902.) 

PARTITION— WHO  MAY  BRING— WIUU-SLBO 
TION  BT  WIDOW. 

1.  One  out  of  possession  cannot  maintain  an 
action  for  partition  of  real  property  against 
one  in  posaessioD  claiming  title  to  the  entire 
property,  uiileyii  he  hrst  establlBties  his  title 
and  right  of  possession  to  a  portion  of  the 
property  in  an  action  for  the  recovery  of  real 
property,  or  joiue  a  cause  of  action  for  the 
recovery  of  real  property  with  bis  action  for 
partition.  The  reason  for  rule  stated,  Den- 
ton V.  Fyfe  (Kan.  Sup.)  68  Pac.  1074,  fol- 
lowed. 

2.  Where  a  will  is  deposited  in  the  office  of 
the  probate  Jud^e  by  the  testator,  and  after 
his  death  the  will  is  produced  in  open  court, 
opened,  and  read  in  the  presence  of  the  dev- 
isees of  the  real  property  described  therein, 
one  of  the  witnesses  to  the  will,  and  another, 
and  an  entry  is  made  upon  the  will  by  the 
probate  judge  of  the  election  of  the  widow  to 
take  under  the  will,  and  that  the  will  ia  ad- 
mitted to  probate,  held,  the  property  passed 
mider  the  will,  and  did  not  descend  to  the 
heirs  of  the  testator. 

(SyUahus  by  the  Court) 

Elrror  from  district  cour^  Uncoln  coanty; 
B.  F.  HiompBon,  Judge. 

Action  by  A.  B.  Chandler  against  WUlIam 
Richardson  and  others.  Judgment  for  defotd- 
ants,  and  plaintiff  brings  error.  Affirmed. 

Argoed  before  SMITH,  OBEBNB,  and 
POLLOCK,  JJ. 

Geo.  D.  Abel  and  David  Ritchie,  for  plain- 
tiff in  error.  0.  B.  Daughters  and  O.  M. 
Weeks,  for  dtfoiJants  in  emw, 

POLLOCK,  J.  In  the  year  1880  one  John 
Blount  died  testate,  seised  of  100  acres  of 
land.  By  the  terms  of  his  will  this  land  was 
devised  to  his  son,  Joalah  Blount,  charged 
with  the  maintenance  of  his  widow,  Bashaba 
Blount,  during  her  life.  Soon  after  the  will 
was  made,  it  was  by  the  testator  deposited  In 
the  office  of  the  probate  Judge  of  the  county, 
and  the  following  entries  with  reference  to 
this  will  were  entered  upon  the  records  In 
that  court;  "November  12,  187-t.  Received 
of  John  Blount  one  will  for  record.  Said  will 
was  received  the  12th  day  of  November,  1874, 
at  twelve  o'clock  a.  m.  William  M.  Hedrick, 
Probate  Judge."  ".March  27,  1879.  The 
above  called  for  by  John  Blount,  and  deliv- 
ered to  him  this  date.  G.  M.  Wellman, 
Judge."  "March  27,  18T9.  Received  this  day 
of  John  Blount  one  will,  which  was  duly  filed. 
G.  M.  Wellman,  Probate  Judge."  The  above 
entries  were  made  In  Book  A  of  Wills.  The 
following  entries  were  made  upon  the  will: 
•"The  seal  to  the  above  written  will  of  John 
Blount  was  broken  and  said  will  opened  and 
read  In  open  court  on  tlie  4tb  day  of  Feb- 
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ruar7,  1880,  at  my  office  In  Liocoln  Center, 
Kansas,  In  the  presence  of  and  at  the  request 
of  Bashaba  Bloont  and  Jodah  Blount,  and 
Also  In  tbe  presence  of  M.  C.  Springer  and  A. 
Su  Bobinaon,  and  at  the  same  time  and  place 
the  said  Bashaba  Bloont;  widow  of  John 
Bloont,  deceased,  did  accept  under  said  will 
tbe  couditJons  of  the  same  as  regards  her  por- 
tion and  allowance  in  and  to  said  estate  and 
in  the  presence  of  the  witnesses  above  named. 
Witness  my  hand  and  seal  the  4th  day  of 
February,  A.  D.  1880.  G.  M.  Wellman,  Fro- 
bate  Judge."  "State  of  Kansas,  LIncola 
Oount^.  This  Instnunent  filed  and  admitted 
to  probate  February  4,  IUSO, .  Opened  In  open 
court,  and  read  befwe  Bashaba  Bloont  and 
Jofliab  Blount,  and  also  M.  O.  Springer,  one 
of  tbe  witnesses  to  this  will.  G.  M.  Welhnan, 
Probate  Judge;"  After  the  death  of  John 
Blount  tbe  farm  passed  into  the  possession  of 
bis  widow  and  son.  Joslah,  who,  in  the  year 
1887,  executed  a  mortgage  thereon,  which 
mortga^  was  foreclosed,  the  land  wM.  to  de- 
fendant in  error  Richardscm,  who  received  a 
deed  and  took  possession  thereunder.  In  the 
year  1888  Chandto-  purchased  and  took  title 
by  quitclaim  deed  from  tbe  remaining  helra 
of  John  Blount,  the  same  bdng  eight  children 
by  a  ftnmer  wife,  to  their  undivided  interest 
In  tbe  land  in  quesUon.  and  commenced  this 
action  of  partition,  claiming  to  be  the  owner 
iA  an  undivided  four-ninths  of  the  property. 
After  the  commencement  of  this  action  the 
wHl  was  again  formally  proved  and  admitted 
to  inobate  in  the  probate  court  of  the  county. 
At  the  trial  plaintiff  demanded  a  Jury  trial, 
-which  demand  was  refused.  The  case  was 
filed  by  the  court,  and  Judgment  entered  for 
defmdant.  Plaintiff  brings  error. 

Two  qnestloDS  arise  for  our  determination 
iQMHi  tills  record.  It  Is  first  Insisted  this  ac- 
tkm  was  brought  to  recover  specific  real  prop- 
erty; tbat  plaintiff  was,  upon  the  demand 
made,  entlOed  to  a  trial  by  Jury,  under  sec- 
tion 266  of  the  CiVfl  Gode,  Which  provides: 
■flssnieB  of  fttct  arlshig  In  actions  fw  the  re- 
covery  of  money  or  of  specific  real  or  personal 
pnq[»ert7,  shall  be  tried  by  a  Jury,  unless  a 
Jury  la  wtived;"  and  that  the  denial  of  this 
right  constitutes  prctJndlcUU  oror.  It  is  true, 
In  an  actlcsi  btonght  fw  tiie  recov^  of  q>e- 
dflc  real  property  a  party  Is  entitled  to  a 
Jury  trial,  and  it  Is  error  to  refuse  a  Jury  in 
sncb  case.  But  this  is  not  an  action  to  re- 
cover real  property.  It  Is  an  action  of  par- 
tition \S!g  one  out  (tf  possession  asserting  an 
Interest  against  one  In  possession  claiming 
title  to  the  entire  property  adversely  to  all 
others.  In  such  case  an  action  of  partition 
cannot  be  maintained  unless  the  right  to  re- 
com  an  Interest  in  the  property  has  bera 
first  establlBhed  In  a  prior  action  for  the  re- 
covery of  real  i^operty,  or  a  cause  of  action 
for  tbe  recovery  oX.  real  property  Is  united 
with  tbe  action  of  partition.  Denton  v.  Fyfe 
(Kan.  Sup.)  68  Pac.  1074.  The  reason  for 
this  rule  is  ^parent  l^e  right  to  trial  by  a 
Jury  cannot  be  denied  In  an  action  in  eject- 


mait  or  for  the  vecmescj  of  real,  property. 
In  such  case  a  secrad  trial,  when  demand- 
ed, under  the  statute.  Is  a  matter  of  right. 
The  action  of  partition  Is  an  equitable  action, 
properly  triable  by  the  court  In  such  a  case 
a  Jury  is  not  a  matter  of  right.  Special  ques- 
tions of  fact  may,  In  the  discretion  of  the 
court,  be  submitted  to  the  Jury.  Their  find- 
ings thereon,  however,  are  not  binding  upon 
the  court,  but  are  mo^  advisory.  If  it 
were  permissible  for  a  party  out  of  possesskm, 
claiming  an  undivided  Interest  in  real  prop- 
erty, to  bring  and  malnta^  an  action  of  par- 
tition against  a  party  in  possession,  daiming 
to  own  the  entire  estate  adversely  as  against 
the  world,  without  tither  having  first  estab- 
lished his  right  to  recover  a  portion  of  tbe 
property  In  a  prior  action,  or  Joining  an  ac- 
tion tor  the  recovery  al  real  property  with  his 
action  for  partition,  the  trial  court  could, 
without  error,  deny  a  Jury  trial  In  such  parti- 
tion case,  and  the  defendant  would  be  thus 
Indirectly  and  in  effect  deprived  of  a  -Jury 
trial  in  an  action  for  the  recovery  of  real  pro^h 
erty  In  which  a  Jury  is  demandable  of  right, 
and  would  also  be  denied  a  second  trial  in 
ejectment  under  the  statdte.  For  this  reason 
a  simple  action  in  partition,  as  in  the  case  at 
bar,  cannot  be  maintained  by  one  out  of  pos- 
seBsitm  against  one  in  possession  claiming  the 
entire  estate^  unless  his  right  to  some  portion 
of  the  prop^ty  is  first  established  in  an  ac- 
tion for  the  recovery  of  real  property,  or  an 
action  for  the  recovery  of  real  property  la 
Joioed  with  the  action  ot  partition.  Mr.  Jus- 
tice Brewer,  In  spealdug  of  an  attempt  to  liti- 
gate the  title  and  right  to  possession  of  real 
property  by  suit  hi  equity,  in  Bodwell  v.  Craw- 
ford, 26  Kan.  202,  40  Am.  Bep.  306,  says: 
"The  reasons  tar  this  are  familiar  to  every 
lawyer.  In  equity  nether  party  is  of  right 
euUtied  to  a  Jury,  but  the  constitution  pre- 
serves inviolate  liie  right  of  trial  by  Jury 
as  It  exists  at  the  common  law,  and  an 
action  for  the  recovery  of  real  estate  Is  ope 
in  which  at  common  law  parties  are  entiUed 
to  a  trial  by  Jory.  They  have  a  right  to 
the  verdict  of  a  Jury  upon  the  questions 
whether  plaintiff  was  owner,  whether  the 
defendant  was  In  possession,  and  whethtt, 
if  so,  the  possession  was  nnlawfol."  Scar- 
borough V.  Smith,  18  Kan.  399;  Delaahmutt 
V.  Parrent,  89  Kan.  548,  18  Poc.  712.  Again, 
the  purchase  was  mad^  the  action  commen- 
ced, and  the  trial  by  plaintiff  in  error  had 
upon  the  theory  that  the  devisee  In  the  will, ' 
the  widow,  and  son,  Joslah  Blount,  had  with- 
held the  will  from  probate  for  a  period  of 
more  than  three  years,  and,  as  a  conse- 
quence, under  sections  7966,  7967,  Gen.  St 
1901,  the  property  did  not  pass  to  the  dev- 
isees under  the  will,  but  descended  to  tbe 
heirs  at  law  of  the  deceased.  These  sections 
read  as  follows:  "No  will  shall  be  ^ectoal 
to  pass  real  or  personal  estate  unless  It  shall 
have  been  duly  admitted  to  probate  or  re- 
corded as  provided  In  this  act"  '*No  lands, 
tenements  or  heredltamaits  shall  pass  to  a 
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devisee  In  a  will  who  Bhall  know  of  the 
existence  thereof,  and  have  the  same  in  his 
power  and  cootrol  for  the  term  of  three 
years,  unless  within  that  time  he  shall  cause 
the  same  to  be  offered  for  or  admitted  to 
probate;  and  by  such  neglect  the  estate 
devised  to  such  devisee  shall  descend  to  the 
heirs  of  the  testator."  We  are  of  the  opin- 
ion this  contention  cannot  be  sustained. 
M'hile  the  record  made  Is  meager  la  the  ex- 
treme, yet  sufficient  appears  tfierefrom  to 
show  the  will  was  not  withheld  from  pro- 
bate, but  was,  upon  application  made  to 
tlie  probate  Judge,  the  proper  custodian  un- 
der the  law,  shortly  after  the  decease  of  the 
testator,  produced,  opened,  and  read  In  open 
Court  in  the  presence  of  one  of  the  attesting 
witnesses,  the  devisees  of  the  property,  and 
another;  that  the  widow  made  her  election 
to  take  under  the  will,  and  a  record  of  its 
admission  to  probate  was  entered  upon  the 
will.  From  these  entries,  while  the  same 
should  have  been  made  in  a  more  fonual 
way  upon  the  records  of  the  court,  yet  it 
sufficiently  appears  that  the  court  consider- 
ed and  determined  the  question  of  admitting 
the  will  to  probate,  and  did  admit  the  will 
to  probate.  The  order  bo  made  Is  as  bind- 
ing and  conclusive  as  though  entered  In  a 
more  formal  manner.  In  our  opinion,  the 
real  estate  In  controversy  passed  undCT  the 
will,  and  did  not  descend  to  the  heirs  of 
the  testator.   Allen  v.  Allen,  28  Kan.  18. 

It  follows,  from  what  has  been  said,  the 
plaintiff  could  not  maintain  the  action 
brought,  and  that  the  Judgment  of  the  dis- 
trict court  is  right  upon  the  meiits,  and  must 
be  affirmed.  All  the  Justices  concurring. 


(SB  Kan.  U7) 

STATE  ex  rel.  BALES  v.  BAKER. 
(Supreme  Court  of  Kaauas,  Division  No^  1. 

June  7,  1902.) 

BABTARDT— DISMISSAL  OF  PROCKSDINGfr- 

EFFECT. 

1.  The  prosecutrix  in  a  bastardy  proeeedtng, 
although  a  nunor,  may  at  any  time  before  final 
jud(?niciit,  anil  without  the  coQ<ient  of  the  coim- 
ty  attorney  or  other  person,  dismiss  the  pro- 
ceeding, if  she  shall  enter  of  record  an  ad- 
mission that  provieiou  for  the  maintenance  of 
the  cliild  lias  been  made  tn  her  satisfuct'on. 

2.  Such  admission  and  dismissal,  if  obtain- 
ed without  daceiition  or  frond,  is  biuding  u[)on 
the  prosecutrix  and  the  state,  and  is  an  ef- 
fectual bar  to  another  prosecution  for  the  same 
cause  and  purpose. 

(Syllabus  1^  the  Court.) 

Error  from  district  court,  Sedgwick  coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  the  state,  on  the  relation  of 
Nellie  Bales,  against  Albert  Baker.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

Argued  before  DOSTER,  C.  J.,  and  JOHN- 
STON, CUNNINGHAM,  and  ELLIS,  JJ. 

James  F.  Conly,  Co.  Atty.,  and  Amidon  & 
Conly,  for  plaintiff  In  error.  T.  B.  Wall, 
for  defendant  In  error. 


JOHNSTON,  J.  On  December  IT.  1898, 
Nellie  Bales  instituted  a  bastardy  proceed- 
ing In  the  name  of  the  state  against  Albert 
Baker  before  a  Justice  of  the  peace  of  Sedg- 
wick county.  Baker  was  arrested  and 
brought  before  the  Justice,  and  upon  pay- 
ment of  ¥80,  which  was  accepted  by  the 
prosecutrix,  she  acknowledged  that  provi- 
sion for  the  maintenance  of  the  bastard 
child  had  been  made  to  her  satisfaction; 
and  that  admission  was  formally  entered 
upon  the  docket  of  the  Justice,  and  the 
prosecution  dismissed.  After  the  settlement 
and  discharge,  and  on  July  1,  1899,  a  second 
prosecution  was  begun  by  the  prosecutrix 
'  against  Baker  In  the  Wichita  city  court,  In 
which  the  county  attorney  paiticlpated,  and 
the  defendant  was  recognized  to  appear  at 
the  next  term  of  the  district  court  for  trial. 
In  the  district  court  the  defendant  set  up 
tlie  iirst  proceeding  and  discharge  as  a  bar 
to  the  maintenance  of  the  second.  The 
state,  in  reply,  admitted  the  Institution  of 
the  first  prosecution,  the  payment  of  tbe 
money  by  the  defendant,  the  acknowledg- 
ment of  the  prosecutrix  of  satisfactory  pay- 
ment, and  that  her  admission  had  been  en- 
tered of  record  In  the  docket  of  the  Justice; 
but  it  was  alleged  that  the  county  attorney 
did  not  participate  in  that  prosecution,  and 
did  not  consent  to  the  discharge  of  the  de- 
fendant It  was  also  alleged  that  at  the 
time  of  the  discharge  the  prosecutrix  was  a 
minor  of  the  age  of  17  years,  and  that  after 
she  became  18  years  of  age  she  disaffirmed 
her  action  In  the  first  proceeding,  and  im- 
niediately  brought  the  second  one.  '  The  de- 
fendant moved  for  judgment  In  his  favor 
on  the  pleadings,  which  motion  was  allowed, 
and  the  defendant  discharged. 

The  question  presented  for  detmnlnatltm 
in  this  review  is  whether  the  first  prosecu- 
tion, the  admission  by  the  prosecutrix  that 
satisfactory  provision  had  been  made  for  the 
maintenance  of  the  child,  and  the  entry  of 
record  of  the  admission,  together  with  the 
discharge  of  the  def«idant.  Is  a  bar  to  fur- 
ther prosecutions.  The  statute  provides  that: 
"Tbe  prosecuting  witness  may  at  any  time 
before  final  Judgment  dismiss  such  suit,  If 
she  shall  enter  of  record  an  admission  that 
provision  for  the  maintenance  of  the  child 
has  been  made  to  her  satisfaction.  Such 
entry  shall  be  a  bar  to  all  other  prosecu- 
tions for  tlie  same  cause  and  purpose." 
Gen.  SL  1901,  §  3335.  It  Is  conceded  that, 
under  the  provision  quoted,  the  first  prose- 
cution, the  record  admission  of  the  prose- 
cutrix, and  the  discharge  of  the  defendant 
constitute  an  effectual  bar  to  this  prosecu- 
tion, unless  the  absence  of  the  county  at- 
torney and  the  minority  of  the  prosecutrix 
save  It  from  the  bar.  The  contention  on 
behalf  of  the  state  is  that  under  the  general 
provisions  of  the  statute  the  contract  or  re- 
lease of  a  minor  is  not  binding  if  It  is  dis- 
affirmed after  majority  is  reached,  and  that 
the  entry  of  satisfaction  by  a  minor  ought 
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not  to  Und  tiie  state,  since  neither  the  coun- 
ty attorney,  nor  any  officer  of  the  state, 
consented  to  the  steps  taken  in  the  first 
proceeding.  It  will  be  obsorTed  that  the 
bastardy  proceeding  Is  wholly  statutory,  and 
in  the  statute  we  must  And  the  solution  of 
the  questions  raised  by  the  state.  As  has 
frequently  been  held,  the  proceeding  author^ 
ized  by  the  statute  is  not  strictly  civil  or 
criminal,  but  partakes  somewhat  of  the  na- 
ture of  both.  It  has  a  procedure  pecullax 
to  Itself,  and  hence  the  general  proTlslons  of 
the  Civil  and  Criminal  Codes  do  not  ap^, 
except  so  far  as  they  are  made  applicable 
by  the  statute  itself.  Gen.  St  1901,  c.  47. 
Under  the  statute  no  one  can  originate  the 
proceeding  except  the  mother  of  the  bastard 
child,  and  she  cannot  do  so  unless  she  is 
an  tinmarrled  woman.  No  distinction  Is 
made  in  the  statute  between  adults  and 
minors,  nor  does  it  provide  that  a  mluor 
shall  be  represented  by  next  friend  or  guard- 
ian. While  the  proceeding  is  brought  In  the 
name  of  the  state  on  relation  of  the  mother, 
and  the  county  attorney  is  required  to  assist 
in  the  prosecution,  he  cannot  institute  the 
proceeding  on  his  own  motion;  nor  is  his 
consent  required  to  a  settiement  and  dis- 
missal of  the  prosecution  by  the  mother. 
The  statutes  of  some  of  the  states  provide 
that  a  settlement  and  dismissal  by  the  prose- 
cutrix are  not  effectual  without  the  consent 
of  some  public  officer.  Instead  of  such  a 
limitation,'  our  statute  leaves  it  wholly  to 
the  option  of  the  moth^  whether  a  proceed- 
ing shall  be  commenced  at  all,  and  she  Is 
given  the  occlusive  discretion  and  power  to 
terminate  the  prosecution.  In  view  of  tiie 
Interest  which  the  jnibllc  has  in  the  pro- 
vision tliat  is  made  for  the  suppwt  of  bas- 
tard children,  it  would  seem  to  be  a  prudent 
provision  to  give  some  public  officer  supers 
.visory  control  of  such  proceedings,  but  that 
is  a  matter  for  the  legislature,  and  not  for 
the  courts.  Whether  minor  or  adult,  the 
mother  may  begin  tiie  proceeding  without 
the  consent  of  any  on^  and  may  obtain  a 
Judgment  without  regard  to  whether  she 
has  reached  majority  or  not  The  minority 
of  the  prosecutrix  would  not  be  a  good  de- 
fuse to  a  proceeding  brought  by  her,  and, 
that  hdag  true,  a  Judgment  rendered  in 
such  case  that  is  free  from  fraud  Is  neces- 
sarily binding  on  the  plaintifT.  The  Judg- 
ment of  dismissal  based  on  an  admission  of 
record  of  tiie  prosecutrix  Is  a  Judicial  pro- 
ceeding, and  can  no  more  be  disregarded 
than  a  Judgment  against  the  defendant  mak- 
iBg  an  award  for  maintoiance  and  educa- 
tion, and  fixing  the  times  and  terms  of  pay- 
ment. The  statute  expressly  provides  that 
any  unmarried  woman  who  Is  the  mother 
of  a  bastard  child  may  begin  the  proceed- 
ing, and  may  dismiss  it  If  she  shall  enter 
of  record  that  provision  for  the  maintenance 
of  the  child  has  been  made  to  her  satis- 
faction. Such  an  entry  and  dismissal  made 
At  any  time  before  final  Judgment  la  "a 


bar  to  all  otber  prosecutions  for  the  same 
cause 'and  purpose."  No  exception  is 'made 
In  the  statute  of  proceedings  brought  by 
minors,  and  the  court  would  not  be  Justified 
in  ingrafting  such  a  provision,  or  one  requir- 
ing the  consent  of  the  county  attorney,  up- 
on It  Gleason  v.  Commissioners,  80  Kau. 
492,  1  Pa.  384,  2  Pac.  644.  Of  course.  If 
the  admission  and  dismissal  had  been  ob- 
tained by  deception  and  fraud,  It  would 
have  no  binding  force;  but  h&ee  no  fraud 
or  overreaching  of  the  prosecutrix  is  al- 
leged, and,  as  we  have  seen,  the  only  ground 
for  ignoring  and  avoiding  the  admission 
and  dismissal  was  the  minority  of  the  prose- 
cutrix and  tiie  absence  of  the  county  at- 
torn^. To  sustain  its  contrition,  the  state 
relies  largely  on  State  v.  Baker,  89  Iowa, 
ISS,  S6  N.  W.  426.  in  which  It  was  held 
that  a  settlement  made  by  a  minor  was  not 
a  bar  to  an  action  subseqnentiy  brought  by 
the  state  to  recover  tbe  suhkh^  tax  the 
bastard  cUld.  In  that  cas^  however,  the 
agreement  was  not  made  in  connection  with 
tiie  prosecution.  It  was  an  agre«nent  out 
of  court  by  the  mother  that  she  would  not 
assert  that  the  defendant  was  the  father 
of  the  child,  and  it  was  all^^  that  the 
agreement  fras  obtained  Jby  fraud.  Under 
the  statute  of  Iowa  any  one  may  Institute 
the  proceeding,  bnt  no  provision  is  made  by 
which  the  mother  can  control  or  twmlnate 
the  prosecution.  Since  no  action  was  pend- 
ing when  the  attempted  settiement  was 
made  by  the  motho-,  and  since  the  statute 
of  Iowa  did  not,  as  in  this  state,  authorize 
the  mother  to  teominate  the  proceeding,  and 
provide  that  tiie  dismissal  would  constitute 
a  bar  to  other  prosecutions,  the  case  la  of 
littie  authority  bera  In  support  of  the  view 
that  the  first  prosecution.  Including  the  dis- 
missal, la  a  bar  to  the  second,  we  cite  State 
v.  Carlisle  (Ind.  Sup.)  62  N.  B.  ttl;  Com. 
T.  Weavw.  9  Pa.  Dlst.  B.  427. 

The  Judgment  of  the  district  court  will 
be  affirmed.  All  tbe  Justices  concurring. 


(85  Kan.  144) 

STATE  V.  QUINT. 
(Supreme  Court  of  Kansas,  Division  No.  L 

June  7,  1902.) 
RESISTING  OFFICER— BVIDENCB—OEFBNSBS. 

A  deputy  sheriff  had  beeu  regularly  ap- 
pointed, taken  the  oath  of  office,  enteretl  open 
and  had  been  for  several  Aiontns  engaged  in 
tiie  performance  of  the  dntieA  of  such  office, 
and  waii  known' to  the  defendant  to  be  such 
deputy  RheritF.  Held,  that  one  charged  with 
the  mMemeanor  of  resisting  such  offlcelr  in 
the  service  of  process  cannot  justify  on  the 
ground  that  the  appointment  and  oath  of  office 
vr&s  not  filed  with  the  county  clerk  as  provided 
by  section  1745,  Gen.  St.  1901. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ellis  county; 
Lee  Monroe,  Judge. 

Peter  Quhut  was  ctmvtcted  of  resisting  an 
office,  and  appeals.  Afllrmed. 
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Argued  before  DOSTER,  O.  J.,  and  JOHN- 
BTON,  ODNNINGUAM,  and  ELLIS.  JJ. 

A.  D.  aOkeaon,  for  appellant  A.  A.  Ood- 
ard.  Att7.  Gen.,  J.  P.  Sbutta,  and  W.  XL 
Saum,  for  tbe  State. 

CUNNINGHAM.  J.  This  was  an  action 
charging  the  defendant  with  the  misdemeanor 
of  resisting  an  officer  In  the  service  of  a  writ 
of  attachment  The  officer  was  a  deputy 
sheriff.  The  defense  was  that  the  appoint- 
ment and  oath  of  office  of  such  deputy  was 
not  filed  In  the  office  of  the  county  clerk,  as 
provided  by  section  1746  of  the  General  Stat- 
utes of  1901.  It  Is  contended  that  nntO  such 
appointment  and  oath  Is  so  filed  the  deputy 
is  no  officer.  Is  not  authorized  to  serve  process, 
and  may  be  resisted  In  such  service.  In  this 
case  the  officer  acting  as  such  deputy  had 
been  regularly  appointed,  taken  bfs  oath  of 
office,  and  had  been  acting  as  such  deputy 
for  nearly  a  year.  It  was  known  to  the  de- 
fendant that  he  was  such  deputy.  We  do  not 
think  that  In  e  criminal  action,  such  as  this, 
the  defendant  can  raise  the  question  which  he 
does.  Probably  the  requirement  of  the  sec- 
tion cited  is  merely  directory,  and  hi  no 
sense  goes  to  the  qualification  of  the  officer; 
but  however  this  may  be,  the  deputy  sher- 
IfE  here  was  an  officer  de  facto,  and  as  such 
his  acts  cannot  be  called  in  question  collat- 
erally. An  officer  de  facto  Is  one  who  actual- 
ly performs  the  duties  of  the  office  that  ap- 
pertain thereto  under  color  of  appointment  or 
election.  To  be  sure,  there  must  be  a  fair 
color  of  right  or  an  acquiescence  by  the  pub- 
lic In  his  official  acts  so  long  that  be  may  be 
presumed  to  act  as  an  officer  by  right  of  elec- 
tion or  appointment  In  tbe  case  at  bar  ei- 
ther and  all  of  these  conditions  were  amply 
complied  nlth.  It  Is  welt  settled  that  tbe 
aets  of  a  de  facto  ministerial  of&ca,  such  as 
a  sheriff  or  constable,  are  protected  like  the 
acts  of  any  other  de  facto  officer.  Tbey  can- 
not be  collaterally  inquired  Into.  In  1  Whart 
Or.  Law,  i  652,  the  doctrine  is  stated  as  fol- 
lows: "Tbe  officer's  title  Is  not  at  Issue  in 
such  a  proceeding  [1.  e.,  a  prosecution  for  re- 
sisting an  officer  In  the  service  of  process] 
when  It  appears  ttiat  he  is  an  officer  de  facto; 
L  e.,  the  recognized  official  representative  of 
a  government  In  actual  power."  1  Blsb.  New 
Or.  Law,  464:  "It  Is  probably  the  better  doc- 
trine, though  the  decisions  aa  to  It  are  not 
harmonious,  that  tbe  criminal  law  wffi  not 
Justify  a  person  In  resisting  an  arrest  by  an 
officer  de  facto  on  the  ground  that  he  Is  not 
such  de  Jtn%."  The  case  of  Brown  v.  State 
(Tex.  Or.  App.)  60  S,  W.  548,  was  a  prosecu- 
tion for  an  assault  on  an  officer  engaged  In 
the  discharge  of  bis  duty.  It  was  therein 
shown  that  tbe  officer  assaulted  had  entered 
on  the  discharge  of  his  duties  as  a  deputy 
sheriff  under  a  valid  appointment  but  he  had 
not  taken  the  oath  of  office  or  filed  his  ap- 
pointment for  record  as  required  by  law. 
Tbe  court  twwever.  held  that  be  mm  n  de 


facto  officer,  and  as  such,  while  to  the  dis- 
charge of  his  duties,  was  entitled  to  the  pro- 
tection afforded  by  the  criminal  statute.  In 
the  case  of  State  v.  Dlerberger,  90  Mo.  36^ 
2  S.  W.  286,  a  constable,  who  had  not  takeu 
the  oath  of  office  or  filed  his  certificate  of  ap- 
pointment was  prosecuted  for  a  murder  cona- 
mltted  while  attempting  to  make  an  arrest 
The  court  there  held  (pages  373,  374,  and  375. 
90  Mo.,  page  287,  2  S.  W.):  "Tbe  only  object 
tbe  law  has  in  requiring  the  appointment  to 
be  filed  in  the  office  of  the  county  clerk  is  to 
preserve  the  record  evidence  of  the  fact  of 
such  appointment  having  been  made.  *  *  * 
The  failure  to  file  the  appointment  cannot  d»* 
prlve  the  defendant  of  bis  right  to  say  that 
he  was  a  deputy  constable.  •  •  •  The  ap- 
pointment made  and  constituted  him  a  dep- 
uty, and,  though  be  failed  to  take  the  oath, 
he  was  an  officer  de  facto.  Tbe  principle  of 
law  is  well  settled  that  the  acts  of  such  an 
officer  are  as  effectual  when  they  concern  the 
public  or  rights  of  third  persons  as  though 
they  were  officers  de  jure."  See,  also,  Weath- 
crford  v.  State,  31  Tex.  Or.  R.  530,  21  S.  W. 
251,  37  Am.  St  Rep.  828;  17  Am.  &  Big. 
Enc.  Law  (1st  Ed.)  13,  and  cases  there  cited. 
In  this  case  the  deputy  sheriff,  having  been 
duly  appointed,  having  taken  tbe  prescribed 
oath  of  office,  and  entered  upon  the  discbarge 
of  the  duties  of  tbe  office,  falls  within  the  pro- 
tection of  the  law  while  serving  process,  al- 
though bis  appointment  had  not  been  filed  In 
the  ofllce  of  the  county  clerk. 

Tbe  defendant  further  suggests  that  his 
acts,  as  shown  by  the  evidence,  did  not 
amoimt  to  resistance  of  tbe  officer;  that  he 
had  a  perfect  right  to  do  what  he  did.  An 
examination  of  the  evidence  convinces  us  that 
the  acts  of  the  defendant  were  of  sucfi  a 
character  as  amply  to  justify  tbe  verdict  of 
guilty  which  the  jury  returned  against  him. 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  afOrmed.  AH  the  Juatlcee  ooo- 
curring, 

(6B  Kan.  WO 

STATE  T.  WUSOS, 
(Supreme  Court  of  Kanaas,    June  7,  1902;) 

LABOR  ULW— HUNICIPAUTIBS— SCmxni  DI^ 
TRICT. 

A  school  ^strict  is  a  "municipality"  witii- 
in  the  nicaolne  of  chapter  114,  Laws  1891  <see- 
tioa   3827,   Geo.   St   1901),   known  u  th* 
"ElKht-Hour  Law." 
(Syllabus      tbe  Court) 

In  banc.  Appeal  from  district  court  Al* 
len  county;  B.  A.  Swing,  Judge  pro  tan. 

James  WUson  was  chaiged  with  violation 
of  the  eight-hour  law.  Tbe  tofcumatloo  ma 
quashed,  and  the  itate  appeals.  Heretsed. 

A.  A.  Godard,  Atty.  Gen.,  and  Jna  P. 
Gosbom,  Oo.  Atty.  (A.  H.  Campbell  of  coun- 
sel), for  tbe  State.  Ghrte  Bitter,  tck  appel- 
lee. ■ 

SMITH,  J.  The  defendant  James  Wil- 
son, waa  duu^red  wllb  a  Tlolathm  of  lecttoa 
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3827.  Gen.  St  1801,  known  as  the  "Hight- 
Hour  Jj&vr"  by  permitting  a  laborer  in  his 
employ  to  ■work  more  than  eight  hours  In  one 
day  in  and  about  the  erection  of  a  school 
building  whic^  defendant  was  constructing 
under  a  contract  with  the  board  of  educa- 
tion of  the  city  of  lola.  The  information 
was  •quashed  for  the  reason  that  no  public 
offense  was  charged.  The  state  has  come 
here  by  appeal. 

That  part  of  the  statute  necessary  to  be 
considered  reads:  "That  el^t  hours  shall 
constitute  a  day's  work  for  all  laborers, 
workmen,  nvechanics  or  other  persons  now 
employed  or  who  may  hereafter  be  employed 
by  or  on  behalf  of  the  state  of  Kansas,  or 
by  or  on  behalf  of  any  county,  city,  township 
or  other  municipality  of  said  state,  except 
In  cases  of  extraordinary  emergency  which 
may  arise  In  time  of  war,  or  in  cases  where 
it  may  be  necessary  to  work  more  than  eight 
hours  per  calendar  day*  for  the  protection  of 
property  or  human  life,"  etc.  The  question 
presented  is  whether  a  school  district  is  in- 
cluded within  the  term  "municipality."  If 
so,  the  Information  Is  good.  In  Rathbone  v. 
Hopper,  57  Kan.  240-242,  45  Pae.  610,  34  L. 
R.  A.  674,  the  construction  of  an  act  of  the 
legislature  was  before  the  court.  The  title 
read,  "An  act  to  enable  counties,  municipal 
corporations,  the  board  of  education  of  any 
city,  and  school  districts  to  refund  their 
indebtedness."  It  was  held  that  the  words 
"mmnicliMil  corporations"  included  townships. 
It  is  said:  "A  township  is  generally  spoken 
of  as  a  municipality  or  municipal  corpora- 
tion, but,  strictly  speaking,  every  political 
snbdlTlsfon  of  the  state  organized  for  the  ad- 
ministration of  clTll  government  is  a  quasi 
corporation.  In  this  respect  they  are  placed 
«n  the  same  plane  as  counties  and  school 
districts,"  etc.  If  the  words  "municipal  cor- 
porations" inclnde  townships,  we  find  in 
Freeland  v.  StiUman,  49  Kan.  197,  207,  30 
Pac.  235,  that  school  districts  are  classified 
with  townships.  It  is  said:  "A  school  dis- 
trict belongs  in  the  same  class  as  counties 
and  townships,  which  *are  denominated  in 
the  books  and  known  to  the  law  as  quasi 
corporations,  rather  than  as  corporations 
proper.  They  possess  some  eoriwrate  func- 
tions and  attributes,  but  they  are  primarily 
ixilitical  snbdiTisions, — agracles  in  the  admin- 
istration of  civil  government,— and  their  cor- 
porate functions  are  granted  to  enable  them 
more  readily  to  perform  their  public  duties.* 
Beach  v.  Leahy,  11  Kan.  23."  In  Re  Dalton, 
61  Kan.  257,  262,  50  Pac.  336,  47  L.  R.  A. 
3S0,  this  court,  in  passing  on  the  section  of 
the  statute  under  consideration,  said:  "Here 
the  state  has  seen  fit  to  declare  (and  for 
that  reason  It  ^s  unnecessary  to  inquire)  that 
eight  honrs  shall  constitute  a  day's  work  for 
all  persons  employed  by  it  or  by  any  of  its 
political  subdivisions."  Strictly  speaking, 
cities  are  the  only  real  municipal  corpora- 
tions in  this  state.  We  have  no  doubt,  how- 
ever, that  the  lawmakCTs,  by  the  use  of  the 


word  "municipality"  In  the  connection  in 
which  it  Is  employed  in  the  eight-hour  law. 
Intended  to  include  school  districts.  Id  Re 
Intoxicating  Liquor  Cases,  25  Kan.  751,  763, 
37  Am.  Rep.  284,  Mr,  Justice  Brewer  quotes 
approvingly  from  the  case  of  Holmes  v. 
Carley,  31  N.  T.  289,  290,  as  follows:  "A 
thing  which  Is  within  the  Intention  of  the 
makers  of  a  statute  is  as  much  within  the 
statute  as  if  It  were  within  the  letter,  and  a 
thing  which  Is  within  the  letter  of  the  stat- 
ute is  not  within  the  statute  unless  It  be 
within  the  Intention  of  the  makers,  and  such 
construction  ought  to  be  put  upon  It  as  does 
not  suffer  it  to  be  eluded."  In  State  v. 
Grimes  (Wash.)  34  Pac.  836,  it  is  held  that 
a  school  district  Is  a  municipal  corporation 
within  a  constitutional  provision  which  di- 
rects that  the  permanent  school  fund  "may 
be  Invested  in  national,  state,  county,  or  mu- 
nicipal bonds."  In  Iowa  "municipal  corpo- 
rations" were  authorized  to  Issue  bonds  for 
certain  purposes.  It  was  decided  that  school 
districts  were  Included.  Curry  r.  District 
Tp.,  62  Iowa.  102,  17  N.  W.  191.  Also,  see 
School  Dist.  V.  Thompson,  5  Minn.  280  (Gil. 
221).  We  are  clear  that  It  was  the  intention 
of  the  legislature  to  Include  employes  of 
school  districts  within  the  provisions  of  the 
eight-hour  law,  and  that  it  has  done  so  by 
the  use  of  the  word  "munidpaUty"  In  the 
statute. 

The  Judgment  of  the  court  below  will  be 
reversed,  with  directions  to  overrule  the  mo- 
tion to  quash  the  information.  AH  the  Jus- 
tices concurring. 


(66  Kui.  ITS) 
BOARD  OF  COM'RS  OF  ATCHISON 
COUNTY  T.  CHALLISS  et  al. 

(Supreme  Court  of  Kansas,  Divisitu  No.  2. 
June  7,  1902.) 

SUMMON&-SBRVICHL 
By  the  language,  "Thereupon  a  summons 
shall  be  issued  as  In  other  cases  and  served 
upon  the  defendants  personally,  if  residents  of 
the  8tate,"  employed  in  section  1,  c.  392,  Laws 
1901,  reference  Is  had  to  personal  service  upon 
resident  defendants  as  contradistinguished  from 
constructive  Hervice  by  publication  against  non- 
resident defendants.  Swvlce  by  leaving  a  copy 
of  the  summons  at  the  usual  place  of  residence 
of  a  defendant  is  personal  s^rlce,  within  the 
meaning  ai}d  intent  of  the  act,  and  valid. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
W.  T.  Bland,  Judge. 

Action  by  the  board  of  commissioners  of 
Atchison  county  against  Mary  A.  Challiss 
and  others.  Judgment  for  defendants,  and 
plaintitf  brings  error.  Reversed. 

Argued  before  SMITH,  OREBNB,  and 
POLIiOCK,  33. 

W.  P.  Waggener,  for  plaintiff  in  errw.  J. 
M.  Challiss,  for  defendants  In  error. 

POLLOCK,  J.  This  action  was  brought 
by  the  couii^  board  of  Atchison  county 
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against  Mary  A.  CbaUlBS,  the  owner  of  a  dty 
lot  in  Atchison,  her  husband,  and  all  parties 
In  Interest  In  such  lot,  under  the  provisions 
of  chapter  391^  Laws  1901,  to  obtain  a  deter- 
mination of  the  amount  of  unpaid  taxes  exist- 
ing aKahist  said  lot,  and  to  have  the  amount 
so  deto'mlned  decreed  a  first  lien  thereon,  and 
an  order  of  sale  In  satisfaction  thereof.  At 
the  date  of  the  commencement  of  the  action 
Mary  A.  Cbailiss  and  her  husband  were  cit(- 
sens  and  residents  of  the  county  of  Atchi- 
son, but  were  temporarily  absent  from  the 
state.  A  summons  was  issued  and  served  by 
leaving  n  copy  at  tiielr  usual  place  of  resi- 
dence In  the  dty  of  Atchison.  A  motion  to 
quash  this  service  was  made  by  defendants, 
and  sustained  by  the  trial  court,  upon  the 
ground  that  the  statute  requires  service  ta 
be  made  In  person,  and  that  service  by  leav- 
Ini;  a  copy  of  the  writ  at  the  usual  place  of 
residence  of  the  defendants  did  not  meet  the 
requirements  of  the  act.  From  the  order  sus- 
taining this  motion  and  quashing  the  service 
made,  tlie  county  board  brhigs  error. 

'ilie  determbiatlon  of  this  case  depends  up- 
on the  construction  of  that  portion  of  section 
1  of  said  act  which  provides  for  notice  of  the 
pentlency  of  the  action  to  be  given  reddent 
defendants,  which  reads  as  follows:  "There- 
upon a  summons  sliall  be  Issned  as  In  other 
cases,  and  served  upon  the  defendants  person- 
ally, if  residents  of  the  state."  Oounsel  for 
plaintiff  in  error  contends  this  provision  for 
personal  serrlce  of  summons  up(m  resident 
defendants  Is,  in  legal  contemplation,  only 
such  personal  service  as  is  permitted  in  other 
actions  under  the  Code,  that  the  language  em- 
ployed in  the  act  is  used  for  the  purpose  of 
contradistinguishing  the  personal  service  re- 
quired to  be  made  upon  residents  from  con- 
structive service  by  publlcaticm  against  non- 
residents, and  that  the  service  had  in  this 
case  fuiflUs  the  requirement  of  the,  law.  The 
trial  court  held  that  service  by  leaving  a  copy 
of  the  summons  at  the  usual  place  of  resi- 
dence wad  not  a  compliance  with  the  terms  of 
the  act  We  agree  with  the  contention  of 
counsel  for  plaintiff  In  error.  It  clearly  was 
not  the  Intention  of  the  legislature,  by  the 
language  employed,  to  predude  from  the  op- 
eration of  the  act  defendant  citizens  and  resi- 
dents of  the  state  temporarily  alwent  there- 
from. Yet  such  would  be  Its  effect  if  It 
should  be  held  that  the  personal  service  re- 
quired la  service  upon  the  ietea&aat  in  per- 
son, for  such  personal  service,  in  the  nature 
of  things,  could  not  be  made  outside  the 
state;  neitha  could  service  by  publication  be 
obtained,  because  such  constructive  sorlce 
is  only  provided  in  case  of  nonresidents  of 
the  siAte.  Section  04  of  tbe  Civil  Code  pro- 
vides for  personal  service  of  summons  in  ac- 
tions and  proceedings  in  the  following  lan- 
guage: "The  sorvlce  shall  be  by  delivering  a 
copy  of  the  summons  to  ihe  defendant  per- 
sonally, or  by  leaving  one  at  his  usual  place 
of  residence,  at  any  time  before  the  return- 


day."  Upon  such  service  a  personal  Judg- 
ment may  be  rendered^  In  the  case  at  bar 
no  personal  Judgment  is  obtauiable.  The  pro- 
ceeding Is  one  In  rem  against  the  prop^ty- 
This  act,  llKe  all  others,  must  receive  a  rea- 
sonable constructi<m,  and  such  as  will  carry 
out  the  manifest  intent  of  the  legislature. 
Keybum  v.  Brackett,  2  Kan.  227,  83  Aiq.  Dec 
457;  State  v.  Bancrofc,  22  Kan.  170;  Associa- 
tion T.  Boyer,  62  Kan.  SI,  01  Pac.  387;  Col- 
Uns  V.  New  Hampshire^  171  U.  S.  30,  18  Sup. 
Ct  768.  43  L.  Ed.  60.  Mr.  Alderson,  In  his 
work  on  Judicial  Bights  and  Process,  at  page 
170^  says:  "  'Personally  saved,'  as  used  In 
the  statute,  means  personal  service  as  dis- 
tinguished from  service  by  publication.  In 
this  sense,  service  by  leaving  copy  ai  the 
writ  at  the  residence  of  the  defendant  Is  per^ 
sonal  service,  as  much  as  reading  the  sum- 
mons to  him."  In  the  case  of  Dunkle  v. 
Elston,  71  Ind.  686,  it  Is  hdd:  "  Tersonally 
served,'  as  ised  in  section  816  of  the  Code,  as 
amended  by  the  act  of  March  0,  1877,  has  ref- 
erence to  personal  service  as  distinguished 
from  service  by  pnbll cation,  and  service  by 
Cf^y  1^  at  the  last  usual  place  of  residence 
is  personal  service  within  the  meaning  of  the 
statute."  In  the  opinion  It  is  said:  "It  is 
further  objected  that  the  service  of  the  sum- 
mons on  two  of  the  defendants  was  by  copy, 
which  It  Is  complained  is  not  personal  service 
In  accordance  with  the  requirement  of  tihe 
proviso  quoted  supra.  We  hold  that  the 
phrase  'personally  served,'  as  used  in  this  act, 
lias  reference  to  personal  service  as  distin- 
guished from  the  publication;  and  In  thla 
sense  service  by  copy  left  at  the  last  and 
usual  place  of  reslden<»  is  personal  service, 
as  wdl  as  service  1^  reading  to  the  parly." 

We  are  of  the  opinion  the  provision  for  per- 
sonal service  upon  resident  defendants  con- 
mined  In  the  act  Is  In  legal  effect  the  same  as 
though  It  provided,  "Thereupon  a  summons 
shall  be  Issued  and  served  as  In  ixthes  cases 
upon  the  defendants.  If  residents  of  the 
state."  It  follows  the  service  made  by  the 
sheriff  in  leaving  a  copy  of  the  summons  at 
the  usual  place  of  residence  of  the  defen&nta 
ChalUss  fulfilled  the  spirit  and  totent  of  the 
act,  and  was  sufficient  personal  service  to 
meet  the  requirements  of  the  law 

The  order  snstaining  the  motion  and  quash- 
ing the  service  made  is  erroneous,  and  must 
be  reversed.  AH  the  Justices  concurring. 


(63  Ku.  16» 

ALr,IANCK  GO-OPBRATIYE  INS.  CO.  T. 
AIINOLD. 

fSupreme  Court  of  Kansas,  Dlvidon  No.  2. 
June  7,  1902.) 

INSURANCB-OPTION  TO  REPAIR— WAIVER. 

An  HKreemeut  made  by  an  insnrance  com- 
pany whereby  tbe  actual  cash  loss  and  damage 
done  to  the  property  of  the  insured  was  sub- 
mitted to  arbitrators  for  decision  and  award 
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ta  ft  wairer  on  the  part  of  the  company  of  an 
option  to  repair,  reserved  iu  the  iralicy. 

(Srllabos  by  the  CoartO 

Error  from  district  courl^  lAbette  county; 
W.  B.  Olaas^  Judge. 

Action  by  Richard  Arnold  against  the  Alli- 
ance Co-operatlTe  Insurance  Company.  Judg- 
ment for  plaintilE.  Defendant  faring  error. 
Affirmed. 

Argued  before  SMITH,  GREENE,  and 
POLLOCK,  JJ. 

Gllluly  &  Stanley,  for  plaintiff  in  error. 
Kimball  &  Osgood,  for  defendant  In  error. 

SMITH,  J.  This  was  an  action  on  an 
award  of  arbitrators  f^r  loss  covered  by  an 
insurance  policy  Issued  by  plaintiff  In  error 
to  Richard  Arnold,  indemnifying  blm  against 
damage  by  windstorm,  cyclone,  or  tornado. 
The  residence  of  the  defendant  in  error  was 
damaged  by  a  windstorm.  After  electing  to 
repair,  which  the  iDsurance  company  had  the 
right  to  do  mider  the  conditions  of  the  pol- 
Icy,  a  dispute  arose  between  the  Instired  and 
the  agents  of  the  company  as  to  the  exteut 
of  the  repairs  which  the  latter  intended  to 
mate;  and  thereafter  it  was  agreed  between 
the  imrttes,  in  writing,  to  submit  the  matter 
to  arbitrators,  who,  by  the  terms  of  the  arti- 
cles of  submission,  were  authorized  to  "arbi- 
trate and  determine  the  actual  cash  loss  and 
damage  done  by  the  wind."  It  was  provided 
In  the  agreement  as  follows:  "This  appoint- 
ment is  without  reference  to  any  other  ques- 
tion or  matters  of  difference  within  the  terms 
and  conditions  of  the  several  policies  of  In- 
surance of  the  said  companies,  and  is  not  to 
be  taken  as  a  waiver  on  the  part  of  the  said 
corapanlee  of  any  of  the  conditions  of  their 
policies,  should  tbey  elect  to  avail  themselves 
thereof,  but  Is  of  binding  effect  only  so  far 
as  regards  the  actual  loss  and  damage  to  the 
property  covered  by  the  several  policies  of 
Insurance.  •  •  •  The  consideration  of 
this  agreement  being  the  avoidance  of  future 
misunderstandings  and  litigation  as  to  the 
amount  of  said  loss  and  damage."  The  by- 
laws of  the  company,  made  a  part  of  the  pol- 
icy, contained  the  following  provisions  with 
respect  to  the  right  of  the  company  to  repair 
and  of  arbitration  In  case  of  loss:  "This  com- 
pany reserves  the  right  to  repair,  replace,  or 
rebuild  the  property  damaged  or  destroyed 
with  other  like,  kind,  or  quality,  and,  If  they 
elect  to  do  so,  tbey  shall,  within  thirty  days 
after  the  final  proofs  are  In,  notify  the  loser 
of  their  decision.  *  •  •  in  case  the  exec- 
utive committee  or  adjuster  and  parties  sus- 
taining loss  fail  to  agree  upon  the  amount  of 
damage  or  loss,  the  same  shall  be  submitted 
to  three  disinterested  persons  as  arbitrators, 
one  of  whom  shall  be  selected  by  the  claimant, 
one  by  the  adjuster,  and  the  third  by  these 
two  persons.  Said  arbitrators  shall  be  sworn, 
and  shaD  hare  antluwlty  to  examine  and  de- 


termine all  matters  of  dispute,  and  shall  make 
a  fair  and  Impartial  award  in  writing  to  the 
company;  and  no  suit  shall  be  commenced 
against  the  company  until  such  arbitration 
shall  be  had.  The  award  of  such  arbitrators 
shall  be  final  and  conclusive  upon  both  par- 
ties as  to  the  amount  of  loss  sustained,  but 
of  no  other  question  or  facts  pertaining  there- 
to, but  shall  not  decide  as  to  the  I^al  llablt 
Ity  of  the  company  or  the  Insured." 

There  was  an  award  in  favor  of  the  plain- 
tiff below  of  $253.08  as  the  amount  of  loss 
and  damage  to  the  property,  Itemised  as  tol* 
lows: 

$  25  60  on  taking  off  siding. 
10  00  on  nailing  boxing. 
2o  00  putting  on  siding. 

7  08  on  nails. 
10  00  repairing  foundation  and  leveling  house. 

3  50  on  rttpairing  roof. 
19  00  on  chimneys. 

7  00  on  porch  repairing; 

2  00  screen  dooi". 

3  00  repairs  shutters. 

16  60  600  ft  extra  siding. 
100  20  plaster,  outside  walls. 
12  00  hauling  matarlaL 

$251  OS 

2  00  spoatliv, 

$253  08 

The  company  dedlned  to  pay  the  sum  fix- 
ed by  the  arbitrators,  on  which  refusal  the 
plaintiff  bdow  brought  suit,  and  recovered 
judgment  for  the  amount,  with  Interest,  of 
which  Judgment  the  insurance  company  com- 
plains. 

Under,  Its  contract  to  Indemnify  the  Insur- 
ed, the  company  was  bound,  in  repairing  the 
loss,  to  restore  the  building  to  a  condition 
existing  before  the  storm.  This,  as  the  jury 
found,  would  cost  $253.08.  It  is  difficult  to 
understand  wtiat  purpose  was  to  be  accom- 
plished by  the  arbitration  If  the  company 
could  repudiate  the  award.  If  the  company 
had  proceeded  and  expended  the  amount 
found  by  the  arbitrators  to  be  necessary  to 
repair  the  building,  it  would  have  saved  noth- 
ing, and  the  result  would  have  been  the  same 
to  It  as  If  it  had  paid  the  amount  at  once. 
If  there  was  no  waiver  of  the  right  to  repair 
by  the  submission  to  the  arbitration,  the 
award  settled  nothing,  and  Involved  the  p<d- 
fcy  holder  In  a  controversy  out  of  which  no 
benefit  whatever  could  result  to  him,  leaving 
the  option  to  repair  still  to  be  exercised  by 
the  company.  The  reasoning  la  Elliott  v. 
Insurance  Co.  (Iowa)  79  N.  W.  452,  453,  com- 
mends itself  as  sound.  It  Is  said:  "Without 
arbitration  the  company  may  ascertain  the 
actual  loss;  and  this,  it  would  seem,  is  quite 
sufiictmt  to  enable  it  to  make  a  just  election 
of  the  method  It  wlU  pursue  in  recouping  the 
damage.  That  an  electltm  to  rebuild  Is  a 
waiver  of  the  right  to  arblttate  Is  not  ques- 
tioned, as  this,  eo  Instante,  converts  the  pol- 
icy into  a  building  contract.  Zaiesky  v.  In- 
surance Co.,  102  Iowa,  612.  70  N.  W.  187,  71 
N.  W.  488;  WynkocQ  t.  Insurance  Co,  91 
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N.  T.  4*^.  The  coDTerae  of  this  Is  true  In  this 
case,  'nie  demand  to  arbitrate  Is  an  Section 
to  make  payment,  for  that  thete  Is  no  good 
reason  to  measnre  the  extent  of  the  loss  In 
money,  sare  tm  the  purpose  of  liquidation. 
Arbltmtlon  may  require  a  trial,  and  Invarla- 
bly  Involves  considerable  expense.  Can  It  be 
supposed  that  the  parties,  In  making  the  con- 
tract Intended  such  an  outlay  by  the  Insured, 
merely  to  advise  the  company  by  which  meth- 
od fpajmcnt  or  rebuilding)  It  might  escape 
at  the-  smallest  expense,  and  confer  the  least 
advantage  on  the  assured?  If  so,  the  com- 
pany may  await  arbllratton,  and  then  make 
payment  or  rebuild  as  best  subserves  its  li>- 
terest,  though  In  either  event  the  assured  Is 
bound.  In  other  words,  under  sucb  an  inter- 
pretation the  company  may  speculate  at  the 
assured's  expense,  without  possibility  of  loss 
to  itself.  The  law  ought  not  to  countenance 
a  legal  contest,  even  before  arbitrators,  the 
Bde  purpose  of  which  Is  to  enable  one  of  the 
parties  to  make  choice  of  methods  In  dischar- 
ging its  ob1igatI<»  to  the  other  to  the  for- 
mat's advantage,  unlets  expressly  so  stipulat- 
ed, but  should,  rather,  construe  the  demand 
for  arbitration  as  an  election  of  the  method 
which  wlU  be  directly  promoted  by  such  a 
course.  That  the  purpose  of  arbitration  con- 
templated was  the  ascertainment  .of  the 
amount  of  the  damages,  with  the  view  of  pay- 
meat,  appears  from  the  fact  that  It  might  be 
demanded  by  eltiier  party,  while  the  option  of 
rehiring  was  reserved  to  the  company 
alone."  In  the  case  quoted  from,  the  policy 
provided  that  the  award  should  be  conclusive 
as  to  the  amount  of  the  loss,  but  should  not 
determine  the  liability  of  the  company;  the 
company  reserving  the  option  to  rapair,  re- 
build, or  replace  property  destroyed  or  dam- 
aged. See,  also,  McAllaster  v.  Insurance  Co., 
166  N;  T.  80-80,  50  N.  E.  002.  Piatt  v.  In- 
surance Co.,  15S  lU.  113,  88  N.  B.  580.  26  L. 
B.  A.  363,  46  Am.  St;  Kep.  877,  Is  an  author- 
ity for  the  cpntrazy  view.  In  the  New  Twk 
case  cited  no  reasoning  Is  empli^ed,  and 
the  matter  la  dismissed  with  the  statement 
that,  the  parties  having  contracted  that  the 
arUtratlon  should  not  affect  the  right  to  re- 
build, their  agreement  Is  cwdnslvb  It  will 
ba  noticed  that  In  the  Bttpulation  to  submit 
to  arbltratloa  It  is  said,  "The  consid»atton  of 
this  agreement  being  the  avoidance  oC  future 
mlsnndentandings  and  litigation  as  to  Oie 
amount  of  said  loss  and  damage."  If  the 
award  was  at  no  binding  force,-  then  the  pur- 
pose for  which  it  was  made,  as  indicated 
abovev  vas  misstated.  If  the  insurance  com- 
pany could  disregard  it,  no  misunderstanding 
or  lltlgatlcHa  was  avoided.  The  law  does  not 
lodk  with  favor  on  stlpolatlons  made  In  rela- 
tkm  to  business  matters  which  btaid  the  par- 
ties to  engage  hi  futile  controversies  or  per- 
form <ooUBh  acts,  which  accomplish  nothing 
but  to  make  expense  and  consume  time. 

The  judgment  of  the  court  below  will  be 
affirmed.  All  the  Justices  concurring 
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OHBRRyVALB  WATER  CO.  v.  CITY  OP 
OHERRTVALE. 

(Supreme  Court  of  Kansas.    June  7,  1902.) 

WATER  COUPANIES— GRANT  OF  PRANCHISB— 
FORFEITURE— ELECTION  TO  PURCHASE 
-6PBCIPI0  P8RF0RHANCE. 

By  ordinance  passed  in  1SS5  a  city  of  the 
second  class  granted  to  a  water  company  for 
the  term  of  21  years  "the  privilege  to  con- 
struct, operute,  auci  maintain  a  system  ot  wa- 
terworks lu  tlie  corporate  limits  of  the  city, 
for  flupplj-iiig  the  citj;  and  citizens  with  water 
for  donieEtic  and  sanitary  purposes,  as  well  as 
for  the  better  protection  of  the  city  against 
disnster  from  fire."  The  dty,  by  the  terms  of 
the  ordinance,  rented  46  fire  hydrants  at  au  ao- 
Dual  rental  of  $2,41)0,  and  reserved  the  right  to 
rent  more.  The  city  i-eserved  the  option  to  buy 
the  works  at  the  expiration  of  10  years,  and, 
failing  then,  at  the  expiration  of  every  5  years 
tliereafter,  on  giving  W  days'  notice;  the  pur- 
chase price  to  be  determined  by  arbitrators  mu- 
tuaJly  chosen.  Shortly  before  the  expiration 
of  15  years  the  dty  elected  to  bay  the  plant, 
and  served  notice  on  the  company  to  that  ef- 
fect. After  the  expiration  of  the  90  days'  no- 
tice, a  lake  which  furnished  the  water  sup- 
ply went  dry,  and  so  remained  for  about  6 
weeks.  The  city  th«u  notified  the  water  com- 
pany that  it  rescinded  its  Section  to  buy.  In 
an  action  brought  by  the  dty  on  August  4, 
19tX),  to  forfeit  the  rights  of  the  water  com- 
pany to  use  the  streets  and  alleya,  and  to  an- 
nul the  ordinance  granting  it  a  franchise,  for 
the  reason  that  it  had  failed  to  famish  whole- 
some watOT  for  domestic  and  sanitary  purpos- 
es, it  apijeared  that  the  city  hnd  recognized  the 
lake  as  a  source  of  supply  by  two  ordinances 
passed  in  18S9  and  ISOo,  and  had  paid  hydrant 
rentals  iq  fuU  up  to  January  1,  1900.  Held. 
that  after  the  election  to  purchase,  and  the 
recognition  of  the  lake  by  ordinances  as  a 
source  of  supply,  and  the  payment  of  hydrsut 
reulalo,  the  city  could  not  complain  of  the  bad 
condition  of  the  water  before  the  option  to  buy 
was  accepted  by  It;  and  kfld.  further,  that 
the  election  of  the  dty  to  take  the  waterworks 
constituted  a  contract  to  purchase  capable  of 
specilic  performance  lu  equity,  and  that  the  dty 
cotrld  not  resdnd  its  election  by  reason  of  the 
fttilnra  of  the  water  siQiply  sabsequent  to  the 
notice  given  the  water  company  whereby  it  had 
elected  to  take  the  plant,  and  that  the  city,  not 
having  done  equity  on  its  port,  cannot  recover. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Mont- 
gomery county;  ThoB.  J.  Flannelly,  Judge. 

Action  by  the  city  of  Oherryvale  against 
the  Cherryvale  Water  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed 

On  the  25th  day  of  June,  1885,  the  dty  of 
Cherryvale,  a  dty  ot  the  second  class,  by 
ordinance  No.  13,  duly  passed,  altered  Into 
a  contract  In  which  It  granted  to  J.  A. 
O'Neil,  hlB  associates,  successors,  m  assigns, 
for  the  term  of  31  years,  the  right  to  lay 
pipes  In  all  of  the  city  streets  and  alleys, 
and  granted  "the  privily  to  construct,  op- 
erate, and  maintain  a  system  of  wat»- 
works  In  the  corporate  limits  of  the  cltj'. 
for  supplying  the  city  and  citizens  with  wa- 
ter for  domestic  and  sanitary  purposes,  oa 
well  as  for  the  better  protection  of  the  dty 
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against  disaster  from  fire."  It  Is  provided 
In  the  ordinance  that  the  elty  rent  45  double 
discbarge  hydrants,  during  the  life  of  the 
contract,  at  an  annual  rental  of  $2,700.  pay- 
able semiannually,  with  legal  interest  after 
maturity;  such  hydrants  to  be  located  at 
places  designated  by  the  mayor  and  coun- 
cil. The  city  also  reserved  the  right  to  rent 
additional  hydrants  at  the  rate  of  $50  per 
annum.  Sections  9  and  30  of  the  ordinance 
read: 

"Sec.  9.  That  the  city  shall  have  the  right 
to  purchase  the  works  at  the  expiration  of 
ten  years,  and,  failing  to  purchase  the  works 
at  the  expiration  of  ten  years,  then  every 
five  years  thereafter,  at  the  appraised  vain-  | 
atlon  of  three  disinterested  parties;  said  ! 
appraisers  to  be  selected  In  the  following 
manner,  namely:  The  city  selecting  one, 
the  said  J.  A.  O'Neil,  bis  successors  or  as- 
signs, selecting  one,  and  the  two  chosen  to 
select  the  third.  When  the  three  shall  be 
chosen,  they  shall  be  duly  sworn,  and  they 
shall  proceed  to  declare  the  valuation  of 
said  franchise,  works,  and  choses  In  ac- 
tion by  examining  not  exceeding  three  ex- 
perts, on  behalf  of  each  party;  and,  when 
they  or  a  majority  of  them  have  declared 
the  valuation  in  writing,  the  city  shall  pay 
the  same  within  three  months  thereafter,  and. 
In  case  there  shall  not  be  hydrant  rental  ex- 
isting at  the  time  of  purchase,  then  the  num- 
ber of  hydrants  erected  shall  be  taken  into 
consideration  at  the  rates  provided  for  In 
sections  5  and  6,  and  the  city  in  this  pur- 
chase shall  assume  all  obligations  of  the  wa- 
ter company,  the  lawful  quittance  for  which 
shall  be  secured  by  the  said  J.  A.  O'Neil  or 
assigns  as  a  part  payment  of  the  declared 
Talnation,  and  said  O'Neil  or  assigns  shall 
accept  obligations  of  the  city  of  Cherryvale, 
legally  issued  at  legal  rates  of  interest,  not 
exceeding  ten  annual  payments,  for  the  bal- 
ance due  upon  the  declared  Talnation,  after 
dednctlng  the  obllgatloiis  of  the  water  com- 
pany. 

"Sec.  10.  That  the  city  shall  give  three 
months'  notice  In  writing  of  their  Intention 
to  purchase." 

By  section  12  of  the  ordinance  it  Is  pro- 
vided "that  in  case  of  defatdt  or  failure  in 
operating  said  works  or  stipplylog  water  as 
herein  provided  the  city  moy  take  temporary 
posseealon  of  said  works  and  appurtenances, 
and  operate  the  same  until  insured  that  the 
same  will  be  eCTectually  operated  by  the  own- 
ers, any  expotse  Incurred  by  the  city  In  so 
doing  may  be  retained  by  the  city  out  of  the 
sums  that  may  be  due  or  become  due  to  said 
O'Neil,  hfs  successors  or  assigns  from  the 
city  as  provided  herein."  In  section  15  it  is 
stipulated  that  the  ordinance  shall  be  a  con- 
tract between  the  city  and  the  grantees  of 
the  franchise  and  "binding  upon  all  parties 
with  equal  force  and  effect"  The  tM-ms  and 
conditions  of  the  ordinance  were  accepted 
by  J.  A.  O'Neil  in  writing  on  June  25,  18^, 
and  tbe  acceptance  filed  with  the  city  clerk. 


Shortly  after  the  passage  of  the  ordinance 
watem'orks  were  constructed,  pipes  laid, 
and  hydrants  provided  either  by  O'Neil  or 
the  Cherryvale  Water  &  Manufacturing 
Company,  his  successor  and  assignee.  The 
said  company  operated  the  waterworks  un- 
til the  1st  day  of  July,  1892,  wh«i,  the  city 
took  possession  and  operated  the  same  until 
the  7th  day  of  October,  1892,  on  which  date 
the  works  were  turned  ovct  to  John  M. 
Courtney,  receiver,  appointed  by  the  court 
In  foreclosure  proceedings  against  said  wa- 
terworks company.  Under  a  decree  in  said 
foreclosure  suit,  brought  by  the  bondhold- 
ers against  the  waterworks  company,  the 
plant  was  sold  to  a  trustee  of  the  bondhold- 
ers, and  a  reorganization  effected,  resulting 
in  the  incorporation  of  the  plaintiff  in  error, 
which  has  succeeded  to  all  the  rights  of  O'Neil 
under  the  contract  and  ordinance.  When  the 
waterworks  were  first  constructed,  the 
source  of  supply  consisted  of  wells  near  the 
pumping  station.  Within  a  short  time  there'- 
after  these  wdls  proved  Inadequate,  and 
the  company  connected  the  wells  by  pipes 
to  a  lake  called  "I^ake  Tanko,"  containing  an 
area  of  about  30  acres  and  which  ordinarily 
contained  from  6  to  9  feet  of  water.  The 
water  In  this  "lake  was  supplied  by  the  nat- 
ural drainage  of  the  surrounding  country. 
No  natural  water  courses  run  into  it.  The 
lake  was  the  recognized  source  of  water  sup- 
ply, as  appears  from  an  ordinance  approved 
July  1.  1889,  entitled  "An  ordinance  in  rela- 
tion to  dead  animals,  the  protection  of  the 
water  supply,"  etc.,  in  section  2  of  which 
it  was  enacted  that  it  should  be  unlawful  for 
any  person  to  deposit  any  rubbish  or  decay- 
ed v^etatlon  or  other  filth  near  or  in  the 
lake  south  of  the  city,  known  as  "Lake 
Tanko,"  or  for  any  person  to  bathe  therein. 
After  this,  and  on  June  24,  1805,  another  ordi- 
nance of  like  purport  was  passed.  In  which 
this  lake  was  referred  to  as  the  source  of 
supply  of  water  for  the  inhabitants  of  the 
city.  On  July  5,  1897,  an  ordinance  was 
passed  and  approved,  entitled  "An  ordinance 
relating  to  the  amount  and  payment  of  hy- 
drant rental  doe  the  Cherryvale  Water  Com- 
pany for  the  years  1896, 1897,  and  1898,"  sec- 
tlon  1  of  which  Is  In  part  as  follows: 
"Whereas,  the  system  of  waterworks  pro- 
vided for  In  said  ordinance  is  now  owned 
and  operated  by  the  Cheiryrale  Water  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Kansas,  and  the  hydrant 
rental  as  provided  in.  said  ordinance  No.  13, 
for  189fi  and  the  first  half  of  the  year  1897, 
Is  now  wholly  unpaid;  and  whereas,  the 
financial  condition  of  the  city  Is  such  as  to 
make  the  payment  of  said  hydrant  rental  for 
the  yeai-s  1896,  1897,  and  1898  burdensome: 
Now,  for  the  purpose  of  enabling  the  city  to 
pay  the  rentals  to  said  water  company  for 
the  said  years  of  1896,  1897,  and  1893,  the 
hydrant  rental  for  the  46  hydrants  now  used 
by  said  city,  under  said  ordinance  No.  13, 
is  hereby  fixed  at  $2,000  per  annum  for  said 
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three  yeara  1896, 1807,  and  1808.  Said  rental 
to  be  paid  as  foIlowB."  Sections  2  and  3  read 
as  follows: 

"Sec.  2.  That  in  consldmition  of  the  Gher- 
ryvale  Wat«*  Company  accepting  this  ordi- 
nance, and  for  said  three  years  recdving 
the  reduced  rental  mentioned  In  section  1  of 
this  ordinance,  the  city  hereby  agrees  to  Is- 
sue paid  warrants  promptly  when  issuable 
according  to  section  1,  and  to  refrain  from 
any  annoyance  of  said  water  company,  or 
any  attempt  to  further  reduce  the  amount 
of  rentals  due  said  company,  without  good 
and  flufflcient  cause. 

"Sec.  8.  That  this  ordinance  and  its  ac- 
ceptance by  the  CberryTale  Water  Company 
shall  not  be  deemed  or  held  to  waive,  or 
construed  so  as  to  affect  or  limit,  any  of  the 
rights  of  the  city  or  the  Cherryvale  WatCT 
Company  under  said  ordinance  No.  13,  ex< 
cepting  as  to  the  amount  and  payment  of 
rental  for  hydrants  for  -said  three  years 
nm.  1897,  and  1898." 

The  city  paid  hydrant  rental  In  full  up  to 
January  1,  1900.  On  February  0,  1900.  the 
cfty  elected  to  buy  the  plant  of  the  water 
company,  and  on  that  day  s^ved  upon  the 
superintendent  of  the  water  company  the  fol- 
lowing notice: 

"John  Courtney,  Superintendent  of  the 
Cberryrale  Water  Company,  Cherryrale, 
Kansas:  Yon  are  hereby  notified.  In  your 
official  capacity  as  superintendent,  that  the 
city  of  Cberryrale,  Kansas,  has  elected  and 
determined  to  purchase  of  the  Cherryvale 
Water  Company,  of  Cherryvale,  Kansas,  the 
entire  plant  and  equipage  owned  and  con- 
trolled by  It  the  Cherryvale  Water  Com- 
pany of  Cherryvale,  Kansas.  The  city  of 
Cherryvale,  Kansas,  elects  to  proceed  in  pur- 
ctiaslng  the  Cherryvale  Water  Company's 
plant  owned  by  the  Cherryvale  Water  Com- 
pany, under  Its  franchise,  which  Is  shown 
under  the  revised  ordinances  ss  ordinance 
Na  13  (thirteen),  sections  9  and  10.  That 
there  may  be  no  misunderstanding  between 
the  Cherryvale  Water  Company  aud  the  city 
of  Cberryvale,  Kansas,  sections  nine  and 
ten  are  hereby  set  forth  In  full,  with  the  In- 
tention of  making  said  election  above  re- 
ferred to  as  part  and  parcel  of  the  notice 
herein  contained.  (Here  Is  set  out  in  full 
sections  9  and  10  of  the  ordinance,  found 
above.]  Done  at  Cherryvale,  Kansas,  this 
9tb  day  of  February,  1000.  Revllo  Newton, 
Mayor.  fCIty  Seal.]  Attest:  8,  J.  Howard, 
City  Clerk." 

After  this,  and  on  May  14tb,  following,  the 
lake  from  which  the  watw  supply  was  token 
went  dry,  and  so  remained  until  June  29, 
1900,  during  which  time  the  plaintiff  In  er- 
ror was  unable  to  furnish  a  supply  of  water 
for  domestic  purposes,  but  kept  Its  pipes  full 
of  water,  and  steam  up  In  Ito  boilers  for  the 
extlngulsliment  of  fires,  getting  its  supply  for 
that  purpose  from  wells.  On  June  5,  1900, 
a  resolution  was  passed  by  the  mayor  and 
council  of  the  city  of  Cherryvale,  r^hiding 


the  notice  to  purchase  thoetofore  given  to 
the  water  company,  and  demanding  that  the 
water  company  fomlsfa  at  once  (wlthla  ten 
days)  a  supply  ot  water  of  good  quality  for 
public  and  Individual  ua&  The  resolutlim  U 
as  follows: 

"Council  Cluunban  of  the  City  of  Cherry- 
vale, Kansas.  Resolution.  Whereas,  by  sec- 
tion 9  of  the  ordinance  entitied  'An  ordi- 
nance to  provide  for  the  construction  of  s 
system  of  waterworks  for  the  city  of  Cherry- 
vale for  domestic,  sanitary,  and  other  pur- 
poses,* the  said  city  has  the  right  to  pur- 
chase the  works  at  the  nplration  of  t«i  (10) 
years  from  the  passage  of  said  ordinance, 
which  was  approved  June  26,  1SS5,  and,  fall- 
ing to  purchase  the  works  at  the  exidratim 
of  ten  ^ears  from  said  time,  said  right  ac- 
crues to  said  city  every  five  (5)  years  then- 
after;  and  whereas,  on  June  25,- 1900,  It 
again  has  the  right  to  purchase  said  wato- 
works,  should  It  desire  to  do  so;  and  where- 
as, on  February  9,  1900,  In  an  attaupt  to 
comply  with  the  terms  of  said  section  9,  a 
notice  was  prepared  and  served  upon  John 
C.  McMnrray,  {Hresldent  of  the  Cherryvale 
Water  Company,  at  Cherryvale,  Kansas,  noti- 
fying him  of  the  Intoitlon  of  said  city  to 
avail  Itself  of  the  provisions  of  aald  section 
9  of  said  ordinance  to  purchase  said  water- 
works; and  whereas,  since  the  service  ot 
said  notice  the  supply  of  water  has  entirely 
failed,  and  said  water  company  has  wholly 
failed  to  provide  a  supply  of  water  for  any 
purpose  whatever,  though  notified  and  re- 
quested by  said  city  repeatedly  so  to  do: 
Now,  therefore,  be  It  resolved  that  we  here-- 
by  notify  said  Cherryvale  Water  company 
that  the  city  rescinds  the  notice  heretofore 
served  upon  said  water  company  that  It  wilt 
avail  itself  of  the  provisions  of  section  9, 
providing  for  the  purchase  of  the  same,  and 
that  said  water  company  be,  and  is  hereby, 
notified  that  said  city  does  not  desire  to  pur- 
chase said  water  company's  plant,  or  any  por- 
tion thereof;  that  the  city  hereby  demands 
of  said  water  company  that  It  furnish  at 
ODce  and  within  ten  (10)  days  from  this 
date  a  supply  of  water  of  good  quality  and 
sufficient  In  quantity  for  fire  purposes,  and 
for  all  public  purposes  for  which  the  city 
desires  to  use  the  sam^  and  for  the  in- 
dividual use  of  all  the  resldente  of  the  city 
of  Cherryvale,  and  In  case  It  falls  to  do  so 
that  the  city  will,  at  the  expiration  of  said 
time  by  ordinance  duly  enacted,  declare  tiie 
franchise  of  said  water  company  forfeited, 
and  upon  such  forfeiture  the  city  will  at 
once  take  the  necessary  st^  to  provide  It- 
self with  water  for  all  purposes.  Dated  at 
Cherryvale,  Kansas,  this  6th  day  of  June, 
1900.  Bevllo  Newton,  Mayor.  [L.  S.]  At- 
test: 8.  J.  Howard,  CleriE. 

"The  above  resolution  was  passed  by 
city  council  of  the  city  of  Cherryvale -at  Its 
adjourned  regular  meeting  held  oa  Tuesday 
evening,  the  5th  day  ot  June^  180a  8.  J. 
Howard,  City  Clerk." 
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Indorsed  on  back:  "Rec^red  Jane  6th.  4 
p.  m.  J.  M.  Courtney." 

The  water  company  failed  to  comply  with 
the  last  resolution,  and  thereafter,  and  on 
August  4,  1900,  this  suit  was  brought  the 
city  of  Cherryrale  asalnst  It  The  petition 
sets  up  ordinance  No.  18,  and  avers  that  the 
water  company  has  failed  and  neglected  to 
furnish  good,  pure,  and  wholesome  water  for 
domestic  and  sanitary  purposes;  that  oa  the 
14th  day  of  May  the  supply  for  domestic 
purposes  was  wholly  exhausted;  and  Uiat  It 
bad  fnrfdted  all  rights  under  said  ordinance. 
It  was  prayed  that  the  contract  and  ordi- 
nance be  annulled  and  set  aside,  and  all 
rights  granted  thereunder  to  the  water  com- 
pany to  occupy  the  streets  and  alleys  of  the 
city  be  canceled.  Defendant  below  filed  an 
answer  and  cross  petition,  controTertIng  the 
allegations  In  the  petition  and  setting  up  the 
election  to  purchase  above  set  forth,  also  the 
ordinances  passed  by  tlie  city  council  recog- 
nising the  lake  as  a  water  supply,  and  pray- 
ing Judgmoit  against  the  city  for  hydrant 
rentals  doe.  The  case  was  tried  before  the 
court  without  a  Jury,  and  a  decree  -entered, 
in  aectmlance  with  the  prayer  o^  the  petition, 
which  annulled  and  canceled  the  contract 
between  the  city  and  the  water  company. 

Albert  L.  Wilson,  for  plaintiff  In  error. 
T.  N.  Sedgwick  and  J.  F.  Bellamy,  for  de- 
fendant iu  error. 

SMITH.  J.  (after  stating  the  facta).  When 
ordinance  No.  13  was  passed  by  the  city 
council,  approved  by  the  mayor,  and  Its  terms 
accepted  by  the  water  company,  the  city  had 
power,  which  power  stUl  extsts,  to  purchase 
or  condemn  land  for  waterworks  purposes 
and  to  provide  the  jClty  with  water.  Gen. 
St  1001,  i  1001;  Columbus  Waterworks  Co. 
V.  City  of  Columbus,  48  Kan.  99,  28  Pac. 
1097,  16  L.  R.  A  864.  In  the  making  of 
such  contract  the  city  exercised  quasi  private 
power,  and  was  governed  by  the  rules  ap- 
plicable to  an  Individual  or  a  private  cor- 
poration. State  V.  Topeka  Water  Ca,  61 
Kan.  547-661,  60  Pac.  837;  HubbeU  r.  City 
of  South  Hutchinson;  64  Kan.  — ,  68  Pac 
52.  A  large  part  of  the  voluminous  record 
In  this  case  Is  taken  up  by  the  testimony 
of  witnesses.  Introduced  by  the  plaintiff  be- 
low, showing  that  the  water  supplied  from 
the  lake  was  unfit  for  dome^c  purposes  and 
dangerous  to  the  public  health,  and  of  teatl- 
ntony  on  the  other  side  contradictory  there- 
to. We  are  not,  however,  concerned  with 
such  controversy.  That  question  became  im- 
material after  the  city  had  recognized  the 
lake  as  a  source  of  water  supply  by  ordi- 
nances passed  In  1889  and  1895,  referred  to 
in  the  statement  followed  by  the  election  of 
the  city  to  purchase  the  plant  on  February 
0,  1900.  When  It  passed  these  ordinances 
and  elected  to  buy  the  property,  It  did  so 
with  nc^ce  that  the  yrater  supply  to  the 
residents  of  the  town  did  not  confwm  to 


the  requh^ments  of  the  contract  With  full 
knowledge  of  tbte,  it  proceeded  in  the  most 
solemn  manner  to  declare  Its  election  to  pur- 
chase. Afterwards  it  could  not  make  the 
unsanitary  condition  of  the  water  the  basis 
for  a  ^  suit  in  equl^  to  oust  the  company 
from  'exercising  franchises  or  rights  given 
it  by  the  city.  Grand  Junction  Water  Co. 
V.  City  of  Grand  Junction  (Colo.  App.)  60 
Pac.  196;  Studer  t.  Blelsteln,  115  N.  Y.  816, 
22  N.  E.  243,  6  £1.  R.  A  702;  BeuJ.  Sates 
(7th  Ed.)  I  705,  and  note.  During  the  years 
when  It  was  shown  by  testimony  introduced 
on  behalf  of  the  city  that  th«  water  was  so 
bad  as  to  be  unfit  for  domestic  use,  it  con- 
tinued wlthoi^  objection  for  that  reason  to 
pay  hydrant  rentaL  The  protection  of  the 
rights  of  private  consumers  waa  confided 
law  to  Its  charge.  No  citizen  cotdd  compel 
the  wat«r  company  ,to  perform  Its  contract 
with  the  city.  City  of  Whifleld  v.  Winfleld 
Water  Ca,  51  Kan.  70-84,  32  Pac.  663.  In 
Burlington  Waterworks  Co.  v.  City  of  Bui^ 
Ihigton,  43  Kan.  725-730.  23  Pac.  1068,  1070, 
where  on  the  trial  the  city  asserted  that  the 
water  supplied  to  it  and  its  inhaUtanti  was 
not  of  the  quality  called  for  In  the  contract, 
but  had  used  the  water  for  a  year  without 
objection,  the  court  said:  "It  seems  strange, 
however,  if  the  water  furnished  by  the  com- 
pany was  really  as  bad  as  the  city  now 
Claims  thaC  It  was,  that  the  city  did  not 
then  complain,  and  then,  if  the  company  still 
persisted  iu  furnishing  bad  water,  to  declare 
a  forfeiture  of  the  company's  franchise."  In 
National  Waterworks  Co.  'v.  Kansas  City, 
10  C.  C.  A.  653.  62  Fed.  853,  27  L.  R.  A 
827-838.  Justice  Brewer  said:  "In  its  cross- 
bill the  city  has  made  claim  for  damages, 
and  insisted  that  the  waterworks  system  does- 
not  come  up,  in  efficiency  and  completenessr 
to  the  requirements  of  the  contract  We 
agree  with  the  circuit  court,  after  reviewiimr 
carefully  the  testimony,  that  the  city  is  not 
entitied  to  maintain  this  claim.  It  has  for 
many  years  recognl»d  and  accepted  this 
watinrworks  system  as  having  been  construct- 
ed in  full  compliance  with  the  demands  of 
the  contract  and  It  Is  now  too  late  to  repu- 
diate such  recognition." 

There  is  no  distinct  claUn  or  demand  for 
speciflc  performance  of  the  contract  contained 
In  the  answer  and  cross  petition  of  the  water 
company.  Counsel  for  the  company,  however, 
in  his  brief,  contends  that  the  acceptance  by 
the  city  of  tlie  option  to  purchase  gives  the- 
water  company  a  right  to  have  the  conditions 
of  OTdlnance  Xa  13  specifically  enforced.  The 
argument  is  that  the  city  must  do  equity; 
that,  having  accepted  the  conditions  of  the- 
contract  It  cannot  now  repudiate  sudb  condi- 
tions and  Invoke  equltoble  relief  against  the 
water  company;  that  a  right  to  spedQc  per- 
formance ct  the  agreement  by  the  plaintiff  In- 
error  must  necessarily  defeat  the  city  In  Its 
efforts  to  cancel  and  annul  the  contract  In  an 
equitable  suit  We  agree  with  counsel  In  this 
claim.   When  the  dty  granted  this  franchise- 
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by  ordiuaiice  JCo.  13  on  June  25,  1^,  It  was 
■Stipulated  In  one  of  the  sections  that  It  should 
be  a  contruct  "binding  upon  all  parties  with 
•equal  force."  When  the  water  company  ac- 
cepted the  conditions  of  the  ordinance,  it  was 
agreed  that  the  city  might  purchase  the 
works  at  the  expiration  of  10  years,  and.  fail- 
ing at  that  time,  then  at  the  expiration  of 
■every  5  years  thereafter,  at  the  appraised 
valuation  of  three  disinterested  persons.  It 
•did  elect  to  talie  the  plant  at  the  end  of  the 
■second  period.  The  water  company  Iwund 
itself  In  advance  to  sell.  When  the  city  elect- 
ed by  giving  the  notice,  a  binding  contract  of 
purchase  w;i3  consummated.  Rockport  Wa- 
ter Co.  V.  Inhabitants  of  Rockport,  161  Mass. 
279,  37  N.  E.  368;  Cooper  v.  Wheel  Co.,  94 
Mich.  272,  54  N.  W.  39,  34  Am.  St.  Rep.  341; 
Caldwell  T.  Prazler,  64  Kan.  — ,  68  Pac.  1076; 
Chadsey  v.  Condley,  62  Kan.  !63,  62  Pac.  663 
The  contract  was  mutual  and  based  on  a 
valuable  consideration.  It  may  t>e  stated  as 
a  rule  of  law  which  had  its  origin  In  the 
English  cases  that  an  agreement  to  submit 
to  arbitration  will  not  be  specifically  enforced 
In  equity,  Mllnes  v.  Gery,  14  Vee,  400.  This 
general  rule,  however,  has  not  been  applied 
with  strictness  in  this  country,  and  has  been 
•expressly  denied  as  applicable  to  a  state  of 
facts  substantially  like  those  appearing  in 
the  case  at  bar,  as  will  be  presently  shown. 
The  case  oC  Town  of  Bristol  v.  Bristol  & 
Warren  Waterworks,  19  R.  I.  413,  34  Atl. 
359,  32  L.  R  A.  740,  Is  quite  similar  in  its 
facts  to  the  present  one.  The  town  of  Bris- 
tol  granted  to  a  water  company  the  right  to 
use  its  public  streets,  squares,  and  alleys,  for 
the  purpose  of  laying  down  pipes,  for  a  period 
of  50  years,  or  until  the  town  should  avail 
Itself  of  the  option  of  purchase  resCTved  to 
It  In  the  contract;  the  town  agreeing  to  pay 
the  company  $3,000  each  year  for.  the  use  o£ 
hydrants  and  water  required  for  fire  pur- 
poses. The  company  agreed  to  complete  its 
system  of  waterworks  and  supply  the  town 
for  domestic,  manufUi5tufing,  and  other  uses, 
to  furnish  hydrants,  and  to  maintain  at  all 
times  a'  head  ot  water  not  less  than  125  feet 
above  high  tide.  It  was  conditioned  that  the 
city  might  purchase  at  any  time  after  10 
years  and  within  15  years  from  the  date  of 
the  contract  for  a  fair  and  reasonable  price, 
to  be  agreed  upon  by  the  town  on  one  part 
and  the  company  on  the  other,  or  fixed  by  a 
majority  of  arbitrators  appointed  for  the  pur- 
po8e,--(Mie  by  the  town,  one  by  the  watw 
company,  and  the  third  by  the  two  so  chosen. 
After  the  expiration  of  10  years  the  town  con- 
cluded to  buy  the  plant  of  the  water  com- 
pany in  accordance  with  the  terms  of  the 
contract,  and  requested  the  company  to  agree 
upon  a  fair  and  reasonable  price  to  be  paid 
for  the  works,  which  It  refused  to  do,  and 
further  refnsed  to  appoint  an  arbitrator  to 
determine  the  same  In  accOTdance  with  the 
contract  On  this  state  of  facts  a  bill  was 
filed  by  the  city  to  compel  a  conveyance  of 
the  plant  to  It  upon  payment  by  the  complain- 


ant of  a  fair  and  reasonable  price.  It  was 
objected,  on  demurrer  by  the  water  compa- 
ny, that  the  contract  for  the  sale  of  the  prop- 
erty at  a  price  to  be  fixed  by  arbitrators  could 
not  be  Bpeclfically  enforced,  one  of  the  par* 
ties  baring  refused  to  appoint  an  arlMtrator, 
and  that  the  court  tould  not  upon  appllcati<» 
of  the  other  party,  either  fix  a  price  itself  or 
appoint  an  arbitrator.  Answering  this  ob- 
jectl<m,  the  court  said:  "But.  as  well  stated 
by  complainant's  counsel,  where  tbe  contract 
to  sell  does  not  stand  alone,  but  is  merely  a 
subsidiary  part  of  another  extract  for  a 
m(ae  extensive  purpose,  tbe  performance  of 
whicb  has  already  t)een  entered  upon,  a  dif- 
ferent rule  prevails.  In  sncb  a  case  tbe 
courts  hold  that  tbe  manner  of  determining 
the  price  is  a  matter  of  form,  rather  than  ot 
substance;  and  If  It  becomes  evident  that 
It  cannot  be  determined  in  the  manner  pro- 
vided for  in  the  contract,  by  reason  of  the 
refusal  of  one  party  to  do  what  in  equity  be 
ought  to  do,  the  court  wilt  determine  it  uptm 
the  application  of  the  other.  Coles  v.  Peck, 
96  Ind.  333.  49  Am.  Rep.  161.  In  other 
words,  if  tbe  parties  have  Incurred  obliga- 
tions under  the  contract,  so  that  they  cannot 
be  placed  In  statu  quo,  tbe  court  wilt  Itself 
enforce  the  agreement.  Tscheider  v.  Biddle, 
4  DHL  55,  Fed.  Gas.  No.  14,210;  Herrman  v. 
Babcock.  10&  Ind.  461,  3  M.  E.  142;  Lowe  v. 
Brown,  22  Ohio  St.  463;  Biddle  v.  Ramsey, 
52  Mo.  153.  See,  also,  Morse,  Arb.  94;  Pom. 
Spec.  Perf.  Cont.  $8  148-151;  Waterm.  Spec. 
Perf.  8  44.  •  •  •  Pom.  Spec.  Perf.  Cont 
8  151,  states  the  law  applicable  to  this  class 
01  contracts  as  follows:  The  second  class 
em^iraces  those  contracts  In  which  a  mode  for 
asceitainlng  the  price  is  mentioned,  but  from 
the  language  of  the  stipulation  it  Is  regarded 
as  nonessential,  and  as  something  rather  by 
way  of  suggestion,  so  that  tbe  agreement  It- 
self is  virtually  one  to  sell  for  a  fair  price. 
In  such  a  case.  If  the  means  specified  for  fix- 
ing upon  the  price  fait  for  any  reason,  the 
court  does  not  treat  the  contract  as  fatally 
defective,  but  vrlU,  In  tbe  suit  for  a  specific 
performance,  direct  a  fair  and  reascmable 
price  to  be  a8certalne<l  In  some  manner  iH-e- 
limlnary  to  the  decree,  either  by  referring 
the  matt^  to  a  master  or  other  officer,  or  by 
appointing  a  skilled  person  as  a  special 
valuer,  or  even  by  determining  the  amount 
Itself.  It  wlU  pursue  any  such  mode  as  the 
circumstances  of  the  case  show  to  be  ex- 
pedient The  tendency  of  the  later  English 
decisions  is  to  consider  these  stlpnlations  for 
a  determination  of  the  price  by  third  persons 
rather  as  matters  of  form  than  of  substance, 
and  to  construe  them  In  such  manner  that 
they  become  Incidental  only  to  tbe  main  ob- 
ject of  the  agreemait  The  court  will  always 
look  at  the  substance  of  the  agreement  and 
disregard  the  mere  forms  which  had  been 
provided  for  effectuating  It,  and  which  can- 
not be  made  operative.'  «  •  •  'Equity  re- 
gards, not  the  form,  bdt  the  real  nature,  of 
tbe  transaction.'   Thompson  r.  Taytor,  12  B. 
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I.  109.  111.  The  case  before  m  ia  a  typical 
one  for  the  appltcatlon  of  this  doctrine.  The 
agreement  to  sell  U  clearly  a  aabsldlary  part 
of  a  much  more  ertensiTe  contract,— a  con- 
tract by  virtue  of  which  the  respondent  has 
for  nearly  15  years  enjoyed  exclusive  privi- 
leges 111  the  highways  of  said  town,  and  col- 
lected large  sums  of  money  from  the  town 
and  Its  Inhabitants,  and  by  virtue  ot  which 
It  may  continue,  unless  said  sale  can  be  con- 
summated or  other  relief  be  granted,  to  en- 
joy the  same  exclusive  and  valuable  fran- 
chise for  the  remainder  of  said  term  of  years. 
Nor  can  the  complainant  by  any  possibility 
he  put  in  the  position  in  which  it  was  before 
the  contract  was  executed."  In  Goles  v. 
Peck,  96  Ind.  333-339,  49  Am.  Rep.  161,  In 
commenting  on  the  rule  laid  down  In  Mllnes 
v.  Gery,  supra,  It  Is  said:  "The  doctrine  of 
that  case  has,  however,  generally  been  follow- 
ed by  the  courts  of  the  lilted  States  only  in 
a  limited  and  restricted  sense,  and  Is  mainly 
applied  only  to  contracts  for  reference  In 
which  by  the  form  nnd  language  of  the  stipu- 
lation the  mode  of  determining  the  price  by 
values,  on  arbitration,  is  made  an  essential 
provision— In  fact,  condition— to  the  validity 
of  the  agreement,  and  to  cases  In  which  the 
parties  can  be  easily  placed  In  statu  quo,  or 
where  an  action  for  damages  can  be  made  to 
afford  an  adequate  remedy.  There  Is  another 
recognized  class  of  contracts  providing  a 
mode  for  ascertaining  the  price  of  property 
by  arbitration  or  reference.  In  which  the  lan- 
guage used  in  the  stipulation  Is  treated  as 
nonessential,  and  as  more  in  the  nature  of  a 
suggestion,  regarding  the  stipulation  Itself  as 
Tirtnally  an  agreement  to  sell  the  property 
at  a  fair  price."  Holding  the  opinion  that 
the  contract  to  purchase  may,  be  specifically 
enforced,  notwithstanding  the  arbitration 
clause,  it  follows  that  the  city  cannot  call 
on  a  court  of  equity  to  do  that  which  Is  not 
eqnitable,  and  thus  obtain  Its  release  from 
an  obligation  deliberately  a&snmed  with  full 
knowledge  of  all  the  facts  and  In  no  manner 
induced  by  fraud  or  deception  of  any  kind. 

The  fact  that  the  water  supply  failed  for  a 
time  after  the  three  months*  notice  to  buy  had 
expired  cannot  afTect  the  legal  status  of  the 
parties  under  the  contract,  fixed  at  the  time 
the  city  elected  to  take  the  plant  An  elec- 
tion, once  made,  binds  the  party.  He  cannot 
afterwards  take  the  other  alternative  Blsh. 
Cont.  i  784;  Brown  v.  Insurance  Co.,  1  El.  & 
El.  853;  ChUda  v.  Stoddard,  180  Mass.  110. 
It  will  be  observed  that  the  three  months' 
notice  to  purchase  was  given  by  the  city  to 
the  water  company  on  February  9,  and  ex- 
pired May  9,  1900.  The  resolution  passed  by 
the  city  cotmcil  rescinding  the  election  to  pur- 
chase vras  passed  on  June  5,  1000,  and  a  copy 
of  the  same  served  on  the  water  company  the 
next  day.  There  is  no  provision  in  ordinance 
Xo.  IS  when  the  arbitrators  shall  be  chosen, 
either  before  or  after  the  expiration  of  the 
flve-year  period.  It  is  contended  by  counsel 
for  defendant  In  error  that  there  was  no  pur- 


chase of  ttxe  pnqperty  by  the  city  when  ft 
8eL>ved  Its  notice  of  election.  However  this 
may  be,  there  wag  a  valid  contract  of  pur- 
chase made  In  acceptance  of  a  continuing  of- 
fer to  sell,  extended  to  the  city  by  the  wa- 
terworks company  by  the  terms  of  ordinance 
No.  13.  The  fact  that  the  city  could  not  get 
absolute  title  untU  June  25.  1900,  did  not  af- 
fect the  binding  force  of  its  agreemmt  to  pur- 
chase. There  was  nothing  to  be  done,  after 
its  election  to  buy,  except  the  fixing  of  the 
price  to  he  paid. 

Agala,  It  Is  contended  that  at  the  time  the 
contract  was  made  the  city  had  no  power  to 
issue  obligations  In  payment  of  the  price  of 
the  works,  as  provided  In  section  9  of  the 
contract.  If  this  were  true.  It  could  not  avail 
the  defendant  In  error.  In  Hitchcock  v.  Gal- 
veston. 96  U.  S.  341,  24  L.  EH.  6S9.  the  city 
council  had  contracted  to  bnild  certain  side- 
walks, to  be  paid  for  by  city  bonds.  The 
work  was  partly  performed,  but  the  city  coun- 
cil stopped  the  same  and  prevented  Its  com- 
pletion. It  was  urged.  In  an  action  for  breach 
of  contract,  that  the  city  had  no  power  to 
make  such  agreement,  In  that  it  had  no  au- 
thority to  Issue  bonds  of  the  city.  The  court 
said:  "It  is  enough  for  the  plaintiffs  that  the 
city  council  have  the  power  to  enter  into  a 
contract  for  the  Improrement  of  the  side- 
walks; that  such  contract  was  made  with 
them;  that  under  it  they  have  proceeded  to 
furnish  material  and  do  work,  as  well  as  to 
assume  liabilities;  that  the  city  has  received 
and  now  enjoys  the  bencQt  of  what  they  have 
furnished;  that  for  these  things  the  city  prom- 
ised to  pay,  and,  after  receiving  the  benefit  of 
the  contract,  broke  It.  It  matters  not  that 
the  promise  was  to  pay  la  a  maimer  not  au- 
thorized by  law.  If  payment  cannot  be  made 
in  bonds,  because  their  Issue  Is  ultra  vires.  It 
would  sanction  rank  Injustice  to  hold  that 
payment  need  not  be  made  at  all.  Such  is 
not  the  law.  The  contract  between  the  par- 
ties Is  In  force  so  far  as  It  Is  lawful."  See, 
also,  State  Board  of  Agriculture  v.  Citizens' 
St  Hy.  Co..  47  Ind.  407,  17  Am.  Rep.  702. 
The  case  of  Hitchcock  v.  Galveston,  supra,  is 
quoted  from  approvingly  In  Columbus  Water- 
works Co.  T.  City  of  Columbus,  48  Kan.  90- 
114,  28  Fac.  1097.  15  U  R.  A.  354.  There 
was  no  tack  of  power,  however,  to  Issue  bonds 
In  payment  of  the  purchase  price  of  the  works 
at  the  time  the  election  to  buy  waa  made;  for 
by  chapter  82,  Laws  1897,  such  power  Is  ex- 
pressly conferred.  In  fact,  under  the  election 
proclamation  of  August  II,  1900,  the  city  was 
proceeding  to  vote  bonds  for  the  erection  of 
waterworks,  not  exceeding  fl2,000  of  the  Is- 
sue to  be  used  In  purchasing  such  part  of  the 
machinery,  tools,  pipes,  etc.,  of  the  Cberry- 
vale  fVater  Company  as  might  he  needed. 

The  court  below  In  Its  decree  not  only  oust- 
ed the  water  company  from  the  exercise  of  Its 
franchises  under  ordinance  No.  13,  but  also 
refused  to  require  payment  of  the  city  to  It 
for  hydrant  rental  then  due.  Cities  are  bound 
to  the  exercise  of  good  faith  In  the  fulfillment 
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of  contracta  to  tbe  same  extent  tbat  such  ob- 
llgatloDB  are  Imposed  upon  Individuals,  and 
In  tblB  case  an  approral  of  tlie  Judgment  of 
the  trial  court  would  work  an  Injustice,  and 
tbe  abrogatiou  of  solemn  engagements  not  to 
be  countenanced  in  a  court  of  equity. 

The  Judgment  of  the  court  below  will  be 
reversed,  with  directions  to  proceed  further 
in  accordance  witb  the  views  expressed  In 
this  opinion.  All  the  justices  concurring. 

(ffi  Kao.  2B2) 

STATE  T.  DHEANY  et  al. 

(Snpreme  Court  of  Kansas.    June  7,  1002.) 

CONSPIRACT    lU    RESTRAINT   OF  TRADB— IN- 
FOR  M  A  Tl  ON— C  H  A  L  LE  N  G  ES— TR 1  AL 
—PAROL  EVIDBNCB. 

1.  In  an  information  cbai^ng  a  Crimiual  con- 
splrncy  iu  the  entering  into  an  agreement  in  r^ 
Btrniiit  of  trade,  and  in  restraint  of  competi* 
tioii  iu  trade,  aud  pooling  and  fixing  the  price 
of  an  article  of  trade  or  commerce,  it  ia  nec- 
eatianr  to  aver  the  oames  of  all  parties  to  such 
conspiracy. known  to  the  prosecution;  but  it  is 
not  essential  to  the  Bufflciency  of  the  iuforma- 
tion  that  all  such  parties  be  jointly  charged 
with  the  commission  of  the  offense. 

2  Eflcb  defendant  jointly  tried  upon  a  crim- 
iual charge  is  entitled  to  peremptorily  chat- 
Icuge  the  number  of  jurors  pfinnitted  by  stat- 
ute in  each  case;  but  the  nnmber  of  peremptory 
cfaalienpes  allowed  the  state  ia  not  thereby  ang- 
mented,  but  remains  the  same,  whether  the 
number  of  defradonts  on  trial  is  one  or  many. 

3.  A  defendant  placed  upon  his  trial,  charged 
with  the  commission  of  a  crime,  is  entitled  to 
a  fair  aud  impartial  public  trial,  to  be  repre- 
sented by  counsel,  and  to  the  services  of  a  clerk 
or  steuoKraplicr  to  assist  such  counsel  in  the 
preparation  of  the  defense,  if  desired  by  the  de- 
fmaaot,  and  it  is  error  to  deprive  a  defendant 
of  such  right. 

4.  Upon  a  prosecution  for  a  criminal  con- 
spiracy in  restraint  of  trade  or  commerce,  or  in 
restraint  of  competition  in  trade  or  commerce, 
or  in  pooling  and  fixing  the  price  of  an  article 
of  trade  or  commerce,  parol  evidence  is  ad- 
missible to  prove  the  contents  of  a  written 
agreement  alleged  to  have  been  entered  .into  in 
furtlierauce  of  such  conspiracy,  when  the  ex- 
istence and  execution  of  such  agreemeut  is  first 
established,  and  it  is  further  shown  such  agree- 
ment ia  not  in  the  possesion  or  under  the  con- 
trol of  the  prosecution,  aud  the  state  cannot  se- 
cure or  compel  its  production. 

5.  Before  a  defendant  may  be  convicted 
upon  a  charge  of  criminal  conspiracy.  It  must 
be  shown  he  knew  of  and  partidpated  in  such 
conspiracy. 

(Syllabus  by  the  Court) 

In  banc.  Appeal  from  district  court,  Rush 
count;;  J.  E.  Andrews,  Judge. 

Henry  Drenny  and  another  were  convicted 
of  conspiracy  In  restraint  of  trade,  and  ap- 
peal. Reversed. 

Bam'l  Jones,  E.  C.  Oole,  and  W.  H.  Rus- 
sell, for  appellants.  A  A.  Godard,  Atty.  Uen., 
J.  W.  McConulck,  and  H.  U  Anderson,  tor 
the  State. 

POLLOCK,  J.  Appellants,  Uenry  Dreany, 
the  Tice  president,  treasurer,  and  general 
manager,  and  J.  F.  Sbotts,  the  president,  of 
the  La  Crosse  Lumber  &  Grain  Company,  a 
corporation,  were  arrested  and  tried  upon  a 
charge  of  combining  and  entering  Into  an  un- 


lawful agreement  with  others  named  to  pool 
and  fix  the  price  to  be  paid  for  grain  at  the 
town  of  Bison,  Kan.  This  appeal  is  prose- 
cuted froip  a  Judgment  of  conviction.  3Iaoy 
grounds  of  error  are  assigned.  We  shall  refer 
to  only  such  as  are  deemed  material  to  the 
Issue. 

It  is  first  contended  by  counsel  for  appel- 
lants that  the  information  Is  fatally  defective, 
aud  should  have  been  quashed,  because  alt 
those  who  are  alleged  to  have  entered  into 
the  unlawful  combination,  In  so  far  as  known 
by  the  prosecuting  officer  of  the  state,  should 
have  been  jointly  charged  in  the  Information, 
and  because  neither  the  terms  of  the  agree- 
ment entered  Into  nor  Its  uature  are  pleaded. 
This  being  a  prosecution  for  a  conspiracy  In 
restraint  of  trade,  the  InfOTmation  should  al- 
lege the  names  of  all  those  parties  to  the  con- 
spiracy known  to  the  prosecuting  officer.  This 
the  information  does  allege.  But,  while  this 
is  true,  it  Is  not  Incumbent  upon  the  prosecu- 
tion to  Jointly  charge  all  those  alleged  to  have 
participated  in  the  unlawful  undertaking. 
Heine  v.  Com.,  91  Pa.  145;  People  v.  Rich- 
ards, 67  Gal.  412,  7  Pac.  828,  58  Am,  Rep. 
723;  U.  S.  v.  MlUer,  3  Hughes,  553,  Fed. 
Cas.  No.  15,774.  The  information  alleges: 
"Defendants  did  then  aud  there  unlawfully 
enter  Into  an  agreement,  contract,  and  com- 
bination, in  the  county  and  state  aforesaid, 
in  the  name  of  the  La  Crosse  Lumber  &  Grain 
Company  aforesaid,  with  divers  and  sundry 
other  persons,  partnerships,  companies,  and 
corporatl(His,  to  wit,  [naming  them],  who  were 
at  the  said  time  and  place  competitive  grain 
buyers  and  dealers  at  Bison,  Rush  county, 
Kansas,  •  •  •  which  said  agreement,  con- 
tract, and  combination  was  designed  and  en- 
tered Into  with  the  intent  then  and  there  and 
thereafter  to  establish,  settle,  aud  fix  the 
price  the  said  grain  dealers  and  buyers  should 
pay  for  grain  at  said  place,  to  divide  the  net 
earnings  aud  proceeds  of  said  grain  buyers 
and  dealers  at  said  place,  and  to  prevent  com- 
petition between  said  grain  dealers  and  buy- 
ers In  the  purchase,  sale,  and  transportation 
of  grain  by  the  said  grain  buyers  and  dealers 
at  Baid  place."  We  are  of  the  opinion  these 
allegations  contain  a  sufficient  statement  of 
the  persons  confederating  together,  and  the 
uature  of  the  contract  entered  Into,  to  fully 
apprise  defendants  of  the  nature  and  charac- 
ter of  the  offense  charged,  and  that  the  mo- 
tion to  quasb  was  properly  overruled. 

Under  the  provisions  of  the  Crhnlnal  Code 
defendants  Jointly  tried  were  each  entitled  to 
challenge  peremptorily  four  jurors.  State  v. 
Durein,  29  Kan.  688.  At  the  trial  It  was 
contended  for  by  the  prosecution,  end  the 
cotu*t  awarded  to  the  state,  two  peremptory 
challenges  tor  each  defendant  on  trial.  Coun- 
sel for  appellants  insist  this  is  error.  With 
this  Insistence  we  agree.  The  Criminal  Code 
(section  198)  provides:  '*The  defendant  in 
every  Indictment  or  information  shall  be  enti- 
tled to  a  peremptory  challenge  of  Jur<WB  In 
the  following  case^  as  follows:    •    •  • 
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Fourth.  In  cases  not  punishable  with  death  or 
ImpriBonment  In  the  penitentiary,  to  the  num- 
ber of  four,  and  no  miwe."  Section  199  pro- 
vides: "In  aU  criminal  trials  the  state  may 
cliallonge  peremptorily  half  the  number  of  ju- 
risTB  allowed  the  defendant  by  the  preceding 
section."  Mr.  Thompson,  In  his  work  on  Trials 
(volume  1,  g  45),  says:  "Althoufb  the  d^end- 
ants  BO  Jointly  Indicted  may  severally  be  per- 
mitted the  statutory  number  of  challenges,  this 
docs  not  increase  the  number  allowed  to  the 
state  l>eyond  the  number  allowed  to  it  in  the 
case  of  a  single  defendant  The  j^wsecution 
cannot  complain  of  this,  since  It  Is  a  matter  of 
Its  own  choice  to  proceed  against  the  defend- 
ants jointly,  when  It  might  have  proceeded 
against  them  severally."  The  authorities  In 
states  having  statutory  provisions  somewhat 
similar  to  our  own  fully  support  this  rule. 
Ma  ban  v.  State,  10  Ohio,  232;  Savage  v.  State, 
18  Fla.  009;  State  v.  Earle,  21  La.  Ann.  3S, 
13  Am.  Rep.  109;  State  v.  Gay,  25  Ia.  Ann. 
472;  Wiggins  v.  State.  1  Lea,  738;  Sboeffler  r. 
State,  3  Wis.  823. 

Again,  the  record  shows  at  the  trial  coun- 
sel for  defendants  were  accompanied  by  the 
ofBclal  court  stenographer  of  the  Twentieth 
Judicial  district,  acting  In  the  capacity  of  a 
private  stenographer  for  coimsel.  employed 
by  defoidants  for  tbe  purpose  of  taking  nofes 
of  the  testimony  and  poformlng  other  cleri- 
cal matters  In  the  progrese  of  the  trial  for 
the  use  of  counsel  for  defendants.  Upon  ob- 
jection made  by  the  county  attorney,  such 
private  stenographer  was  refused  by  the  court 
permission  to  take  notes  in  opeA  court  of  the 
evidence  of  witnesses  and  other  matters  oc- 
curring in  the  progress  of  tbe  trial.  This  was 
«Tor.  It  Is  the  right  of  one  pot  upon  trial 
for  ft  criminal  offense  to  have  a  public  trial, 
t6  be  represented  by  counsel,  and  in  all  things 
to  have  opportunity  for  a  full  and  fair  in- 
vestlgaticHi  of  the  charge  brought  against 
liSm,  and  to  prepare  for  and  present  his  de- 
tense  thereto.  If  In  the  progress  of  this  trial 
counsel  for  defendants  desired  the  services 
ot  a  private  stenographer  or  clerk  to  assist 
them  In  the  discbarge  of  their  duties,  defend- 
ants had  tbe  right  to  employ  such  assistant, 
and  had  the  rigbt  to  bis  presence  in  the  court 
room  and  his  aid  during  the  trial;  and  It  is 
error  to  deny  such  right,  if  request  therefor 
to  made,  as  in  this  case.  In  a  proper  manner, 
and  such  request  Is  reasonable,  and  the  per- 
son BO  employed  demeans  himself  In  a  proper 
manner  toward  the  court  As  tending  to  sup- 
port this  position,  see  People  v.  Hartman, 
103  Cal.  242,  37  Pac.  153,  42  Am.  St  Rep. 
108;  People  v.  Murray,  8G  Mich.  276,  50  N. 
W.  995,  14  L.  R.  A  800,  28  Am.  St.  Rep. 
59*. 

Again,  It  Is  contended  the  court  erred  In 
the  reception  of  parol  evidence  as  to  the  con- 
tents of  the  written  agreement  executed  by 
tbe  parties  alleged  to  have  participated  In  the 
conspiracy.  It  appears  from  the  record  that 
the  county  attorney  served  notice  rvou  de- 


fendants to  produce  this  written  agreement 
at  the  trial.  It  does  not  appear  such  writing 
was  In  the  possession  of  or  imder  the  control 
of  defendants.  It  does  appear  the  written 
Instrument  was  not  In  the  possession  or  under 
the  control  of  the  prosecuting  attorney.  It 
is  clear  that,  if  such  writing  Is  shown  to  be 
in  the  possession  of  tbe  defendants,  they 
could  not  be  compelled,  by  notice  or  other- 
wise, to  produce  It  as  evidence  to  be  used  In 
a  prosecution  against  them.  It  is  further 
apparent  that.  If  such  writing  were  shown 
to  he  in  the  possession  of  defendants,  it  would 
be  as  completely  lost  to  the  prosecution,  so 
far  as  any  power  existed  to  procure  it  as  evi- 
dence upon  tbe  trial,  as  though  it  were  lost 
or  destroyed  altogether.  And  In  such  case 
parol  evidence  of  Its  contents  has  been  held 
admissible  by  this  court.  State  v.  Gumee,  14 
Kan.  111.  As  the  writing  In  question  was 
not  In  the  possession  of  nor  under  the  control 
of  the  prosecution,  and  as  It  was  not  within 
the  power  of  tbe  state  to  produce  It  at  the 
trial,  we  are  Inclined  to  the  opinion  that  It 
was  not  error  to  receive  secondary  evidence 
of  its  contents  after  proof  duly  made  of  Its 
existence  and  execution.  Mr.  Wharton,  In  his 
work  on  Criminal  Evidence  (8th  Ed.,  {  216), 
says:  "In  criminal  Issues,  the  fact  that  the 
Indictment  charges  the  defendant  with  steal- 
ing or  in  any  other  way  misappropriating  a 
particular  document  Is  a  sufficient  notice  to 
tbe  defendant  to  produce  tbe  document;  and 
under  such  circumstances  parol  evidence  of 
the  document  Is  admissible  without  due  notice 
to  produce.  Nor  is  it  necessary  that  the  In- 
dictment sUouId  aver  the  loss  or  destruction 
of  tbe  document.  The  same  rule  has  been 
applied,  under  an  Indictment  for  administer* 
ing  an  unlawful  oath,  to  enable  the  prosecu- 
tion to  prove  by  parol,  the  paper  from  which 
the  oath  was  read,  without  notice  to  produce 
the  paper." 

Again,  it  Is  contended  the  evidence  was 
wholly  Insufflclent  to  warrant  a  conviction  of 
defendant  Shotts.  It  was  admitted  upon  the 
trial  that  he  was  the  president  of  the  La 
Crosse  Lumber  &  Grain  Company.  It  was. 
not  shown,  however,  that  he  was  present  at 
any  meeting  ot  the  parties  preliminary  to  the 
making  of  the  unlawful  agreement  He  did 
not  sign  tbe  same,  and  It  is  not  shown  he 
had  any  knowledge  of  the  unlawful  agree- 
ment, or  In  any  way  actively  participated  In 
the  matter.  Neither  Is  It  shown  the  agree- 
ment was  signed  by  the  corporation  of  which 
he  was  the  presid«it  Tbe  evidence  was 
therefore  utterly  Insufficient  to  connect  .him 
with  the  guilty  transaction  or  to  sustain  a 
conviction  against  him. 

Other  errors  are  assigned;  but,  as  they  are 
such  as  will  probably  not  recur  upon  a  fur- 
ther trial,  they  need  not  be  considered.  It 
follows  the  Judgment  must  be  reversed,  with 
directions  to  grant  the  defendant  Dreany  a 
new  trial  and*to  discharge  defendant  Shotts. 
It  la  so  ordered.  All  the  justices  concurring. 
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ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  KING- 
SCOTT. 

(Supreme  Court  of  Kansas,  Divi^on  No.  1. 
June  T.  1902.) 

INJURY  TO  BMPLOYfi— CARE  OF  MASTER- 
INSPECTION. 

1.  It  is  the  duty  of  u  railway  company  to 
Its  employes  engaged  in  emptjriug  oil  from  bar- 
rels by  uie  use  of  compressed  air  to  provide 
barrels  that  are  reasonably  sound  and  in  a 
Bufe  condition  for  such  use,  and  also  to  use  due 
care  in  inspecting  the  condition  of  the  barrels 
before  they  are  filled  with  oil. 

2.  Evidence  that  the  care  used  in  inspection 
is  that  usually  exercised  by  a  railway  company 
is  not  conclusive  upon  the  proposition  that  due 
care  has  lK.>eu  used  by  the  company. 

3.  The  duties  of  inspection  and  of  fumiBhing 
Its  employ^  safe  instromentalitlra  to  carry  ou 
its  operations  devolves  upon  the  company  it- 
self, and  those  who  perform  these  duties  for 
the  company  represent  it,  and  for  their  negli- 
gence the  company  is  responsible  under  the 
rule  of  the  common  law. 

(SyllabuB  by  the  Court.) 

E^ror  from  court  of  common  pleas,  Wyan- 
dotte county;  Wm.  G.  Holl^  Judge. 

Actlcm  by  John  0.  KlngBcott  against  the 
Atchison,  Topeka  &  Santa  Fd  Railway  Cc«n- 
pany.  Judgment  for  plalntUF.  Defendant 
brings  error.  Affirmed. 

Argued  before  DOSTER,  0.  J.,  and  JOHN- 
STON, CUNNINGHAM,  and  ELLIS,  JJ. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff 
in  error.  L.  F.  Bird  and  H.  O.  Pope^  for 
defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  by 
John  O.  Klngscott  against  the  Atchison,  To- 
peka  &  Santa  F6  Railway  Company  to  re- 
cover  damages  for  personal  Injuries  result- 
ing from  the  explosion  of  an  oil  barrel. 
Klngscott  was  employed  by  the  railway  com- 
pany In  an  oil  house  at  Argentine,  and  while 
emptying  coal  oil  from  a  barrel  Into  a  tank 
by  means  of  compressed  air  pressure  the  bar- 
rel burst,  and  portions  of  It  struck  him  up- 
on the  face  and  body,  destroyed  an  eye  and 
Inflicted  other  severe  Injuries.  In  his  petl- 
■  tlon  he  allied  that  the  railway  company 
was  negligent  in  fnmlshlng  an  old  and  de- 
fective barrel.  In  falling  to  properly  Inspect 
the  barrel  before  It  was  filled  with  oil,  In 
not  warning  him  of  the  danger  of  emptying 
barrels  by  the  dangerous  agency  of  air  pres- 
sure, and  in  falling  to  furnish  him  with  a 
safe  appliance  for  emptying  the  barrels.  The 
railway  company  answered  by  alleging  that 
the  injuries  sustained  by  Klngscott  were  the 
result  of  his  own  want  of  care  In  emptying 
the  barrels,  and  were  not  caused  by  the  neg- 
ligence of  the  company.  In  submitting  the 
case  to  the  Jury  the  court  eliminated  the 
qnestlon  of  the  negligence  of  the  company  In 
furnishing  an  unsafe  appliance  for  emptying 
oU  barrels,  and  for  falling  to  warn  Klng- 
scott of  the  danger  of  using  compressed  air. 
The  qtiestlonB  submitted  to  tfie  Jury  were, 
did  the  company  provide  a  defective  barrel, 
and  did  It  properly  hispect  the  barrel  so  as 


to  ascertain  Its  fitness  for  the  use  to  which 
It  was  put,  was  the  flow  of  oil  obstructed  hy 
burlap  or  other  foreign  substance  In  the  bar- 
rel, and  was  Klngscott  himself  n^Ugent  In 
falling  to  properly  r^ulate  the  flow  of  oil 
from  the  barrel?  It  appears  that  oil  was 
emptied  from  barrels  Into  the  tank  by  means 
of  air  pressure,  the  maximum  being  80 
pounds  to  the  square  Inch.  On  the  pipes  by 
which  the  reservoir  ,was  attached  to  the  bar- 
rel were  valves  to  regulate  the  pressure,  and 
on  the  wall  near  by  was  a  gauge  which  reg< 
Istered  the  amount  of  pressure  being  used. 
The  process  Is  to  bore  a  hole  In  the  side  of 
a  barrel  and  connect  It  with  the  tank  by 
means  of  a  rubber  tube.  Another  hole  Is 
bored  into  the  head  of  the  tmrrel,  which  Is 
connected  with  an  air  reservoir  by  a  pipe, 
and  the  pressure  of  the  air  forces  tbe  oil  out 
of  the  barrel  and  into  the  tank.  In  this  In- 
stance the  plaintiff  had  made  the  connec- 
tions, and  the  greater  part  of  the  oil  ha^ 
been  emptied  out  of  the  barrel  hy  this  meth- 
od, when  Klngscott  tipped  the  barrel  up  so 
all  the  oil  might  flow  out,  and  immediately 
the  explosion  occurred  from  which  the  in- 
juries resulted.  One  of  the  contentions  of 
tbe  plaintiff  was  that  there  was  burlap  and 
other  foreign  substances  In  the  barrel  which 
obstructed  the  flow  of  the  oil,  and  when  the 
ah*  pressure  was  applied  the  barrel  neces- 
sarily burst.  The  Jury  found  that  the  ex- 
plosltm  was  not  caused  hy  the  negilgance  of 
Klngscott  by  turning  too  much  air  into  the 
barrel,  or  la  falling  to  properly  regulate  the 
air  pressure,  but  that  It  was  caused  by  the 
stoppage  of  the  outlet  for  the  oil  and  the 
defective  head  of  the  barrel.  Among  othee 
matters,  the  Jury  found  that  Klngscott  was 
only  applying  fi-om  6  to  20  pounds  of  pres- 
sure Just  prior  to  the  explosion,  and  that 
that  was  sufilclent  to  accomplish  the  pur- 
pose. It  was  also  found  that  the  barrel  ap- 
peared to  be  sound  and  in  good  order  before 
the  explosion  occurred,  and  that  Its  unsound- 
ness could  have  been  discove'ed  by  a  pres- 
sure test.  Tbe  Jury  further  answered  that 
they  conid  not  d^nltely  determine  what  tbe 
obstruction  to  Oie  outlet  wu  wbleli  caused 
the  explosion. 

The  main  contention  of  the  railway  com- 
pany Is  that  the  charge  of  n^llgence 'Was 
not  sustained  by  the  testimony.  It  is  argued 
that  Klngscott  understood  the  use  of  com- 
pressed air,  and  had  large  experience  In  Its 
application;  that  a  gauge  was  furnlahed 
which  indicated  the  amount  of  pressure,  and, 
as  he  had  control  of  the  valves,  he  could  reg- 
ulate the  air  pressure,  and  was  therefore 
responsible  for  the  excess  of  pressure  which 
caused  the  explosion.  The  trial  court  having 
taken  from  the  Jury  the  question  of  the  con- 
dition of  the  compressed  air  appliances,  the 
verdict  rests  only  on  the  negligence  of  the 
company  In  providing  a  defective  and  Insnf- 
ficlent  barrel,  and  one  which  contained  some- 
thing which  clogged  the  outlet  for  oU,  and 
thus  caused  the  explosion  and  the  Injury. 


Digitized  by  Google 


Kan.) 


WALLER  v.  HAMER 


185 


We  think  the  testimony  tends  to  show  negli- 
gence of  tiie  railway  company,  and  that  It  Is 
sufficient  to  sustain  the  verdict  It  was  an 
old  secondhand  barrel  which  was  provided, 
but  the  fact  that  it  had  be«i  previously  used 
does  not  necessarily  show  that  it  was  unfit 
for  further  use.  There  Is  proof  tending  to 
show  that  the  barrel  was  ansound,--that  Is, 
that  Its  hend  was  somewhat  decayed  and  de- 
fective,—and  sMne  of  the  testimony  tends  to 
show  that  the  outlet  was  obstructed  by  some 
fo^gn  snbstances.  As  compressed  ah:  is  a 
dangerous  agency  to  nse  In  emptying  bar^ 
rels.  It'  was  highly  Imprtrtant  that  barrels 
sboold  be  provided  to  withstand  the  pressure, 
and  which  contained  nothing  that  wonld  ob- 
stmct  the  outflow.  According  to  some  of  the 
teatlmcmy,  An  obstruction  .to  the  outflow  ren- 
ders the  process  dangerous  where  Mily  a  few 
pounds  of  pressure  are  used.  The  maximum 
preasore  In  the  reserrolr  was  80  pounds,  and, 
though  r^nlated  to  some  extent  by  the 
valve,  a  witness  stated  that  the  air  quickly 
equalized  when  the  outflow  was  dogged,  and 
tliat  soon  the  pressure  in  tlie  barr^  would 
"be  Increased  until  It  would  be  equal  to  the 
pressure  In  the  reservoir.  Whether  the  com- 
pany exercised  care  suitable  to  the  exigen- 
cies of  the  situation  in  testing  the  sulQciency 
of  the  barrels  was  a  proper  question  for  the 
determination  of  the  Jury.  In  view  of  the 
danger  arising  from  a  stoppage  of  the  put- 
flow,  it  would  seem  to  have  been  the  duty  of 
the  comimny  In  nslng  old  wooden  barrels  to 
examine  .the  inside  of  them,  and  see  whether 
they  contained  anything  that  would  obstruct 
the  flow  Of  oil  or  air.  Testimony  was  of- 
fered by  Klngscott,  but  refused  by  the  court, 
to  the  effect  that  it  is  practicable  to  Inefpect 
the  inside  of  barrels,  and  that  brewers  do  so 
by  putting  a  light  in  the  barrds,  and  are 
thus  able  to  discover  whether  any  foreign 
snbstance  is  in  them,  and  to  remove  It  when 
ftnmd.  This  wonld  seem  to  be  a  proper  pre- 
caution to  take  where  so  dangerous  an  agen- 
cy as  compressed  air  is  used  in  emptying 
barrels.  The  fact  that  such  an  Inspection 
may  not  have  been'  employed  1^  the  'com- 
pany, or  that  it  may  not  be  .  used  among 
railroad  companies,  does  not  prove  tliat  the 
failure  to  make  It  is  not  negligence.  As  was 
said  by  Justice  Brewer  in  Hallway  Co.  v. 
Haley,  25  Kan.  64:  "It  may  often  be  the 
duty  of  Hie  courts  to  pronounce  conduct  neg- 
ligent, and  grossly  so,  although  sanctioned 
by  the  custom  of  the  road  and  the  rules  of 
the  company,  and  forbidden  by  no  statute." 
See,  also,  Kaiiway  Co.  v.  Holley,  30  Kan. 
474,  1  Pac  130,  554;  Dougherty  v.  Railway 
Co.,  128  Mo.  38,  80  8.  W.  317,  140  Am.  St 
R^.  53G;  Railway  Co.  v.  McDanlels,  107  TJ. 
a.  454,  2  Sup.  Ct  932,  27  L.  Ed.  605;  Carl- 
8on  V.  Coke  Co.,  19  Wash.  473.  53  Pac.  725; 
Railway  Co.  v.  Weems  (Ala.)  12  South.  186; 
Martin  v.  Railway  Co.,  94  Cai.  326,  29  Pac. 
645;  Railway  Co.  v.  Warner  (Tex.  Olv.  App.) 
36  a.  W.  118. 
No  error  was  committed  by  the  court  in 


declining  to  Instruct  the  Jury  as  to  whethw 
the  handling  of  oil  was  to  be  regarded  as 
within  the  hazards  peculiar  to  the  operations 
of  a  railroad,  and  as  to  whether  the  ccnnpany 
was  responsible  to  Klngscott  for  the  neglN 
gence  of  a  co-employ6.  The  plaintiff  below 
was  not  asking  for  the  protection  of  the  fd- 
low  servant  act  The  duty  of  inspection  and 
of  furnishing  safe  instrumentallttes  top  its 
employes  devolved  upon  the  company  Itsdf, 
and  those  who  performed  those  duties  repre- 
sented the  company,  and  for  their  negligoice 
the  company  Is  UaUe  undor^  the  rule  of  the 
common  law.  RaUroad  Co.  v.  Seeley,  54 
Kan.  21,  87  Pac.  104;  Wallcer  t.  OlUett,  5» 
Kan.  214,  52  Pac.  442.  The  railway  com- 
pany asked  for  the  8ulHnl8Si(«i  of  a  number 
of  special  questions,  which  were  refused. 
An  examination  of  the  questions  submitted 
and  refused  showed  that  the  trial  court  fair- 
ly  exercised  lOi  discretion  In  this  roq^ect,  and 
submitted  queBtions  on  the  material  and  con- 
trolling Issues  of  the  case.  Host  of  the  ques- 
tions refused  were  not  mateaial,  and  while 
some  of  them  could  have  been  g^ven  without 
errw  they  wore  not  so  material  as  to  make 
their  refusal  a  ground  of  reversal.  Hie  find- 
ings made  are  suMwrted  by  sufficient  testi- 
mony, and  appear  to  sustain  the  general  rer* 
diet 

The  Judgment  win  be  affirmed.  All  the 
Justices  concurring. 


(66  Kan.  188) 

WALLER  T.  XXABfER. 
(Supreme  Court  of  Kansas,  Dlvldon  No.  2. 
June  7,  1902.) 

CORPORATIONS-ACTION  AGAINST  STOCKHOLD- 
ERS—PARTIBS, 

The  mode  of  procedure  provided  In  chap- 
ter 10,  Laws  1898,  to  collect  from  the  stock- 
holders a  Judgment  previouBl;  obtained  against 
the  coloration,  is  in  its  nature  an  eauitable 
proceeding,  and  all  stockholders  within  the  jii- 
risdictioQ  of  the  court  most  be  brought  into 
the  action  to  the  end  that  the  entire  debts  of 
the  corporation  may  be  adjusted,  and  asaesa- 
meuts  made  against  the  gtockholders  to  satis- 
fy giich  debts,  and  that  the  court  may  also 
adjust  these  liabilities  between  the  stockhold- 
ers, and  award  to  each  such  relief  as  may  ap- 
pear jUBt 
(Syllabus  by  the  Court.) 

Error  from  district  court  Morris  county; 
O.  L.  Moore,  Judge. 

Action  by  Henry  T.  Hamer,  receiver, 
against  W.  F.  Waller.  Judgment  for  plain- 
tiff.   Defendant  brings  error.  Reversed. 

Argued  before  SMITH,  OREEXB,  and 
POUiOCK,  JJ. 

Humphrey  &  Humphry  and  John  Maloy, 
for  plalntifC  in  error.  M.  B.  Nicholson,  W. 
J.  Plrtie,  and  D.  H.  Brown,  for  defendant 
In  error. 

aRElSNE,  J.  The  Council  Grove  Invest- 
ment Company  was  a  business  corporation 
other  than  a  railway  or  bank.  On  March  0, 
1867,  the  Farmm'  &  Dvorer^  Bamc  recov- 
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ered  a  Jiidgment  against  It  for  $6,265.28,  la 
the  district  court  of  Morris  county,  and  caus- 
ed an  alias  execution  to  Issue  to  tbe  sheriff  of 
said  county  against  the  property  of  the  corpo- 
ration, which  was  returned  on  the  Ist  day  of 
March.  1899,  nulla  bona.  One  A.  W.  Hick- 
man also  recovered  a  Judgment  against  said 
corporation  In  said  court  for  $2,580.43.  On 
March  18,  1899,  on  the  application  of  the 
Farmers'  &  Drovers'  Bank,  the  district  court 
of  Morris  county  appointed  the  defendant  in 
error,  Henry  T.  Hamer,  receiver  of  the  debt- 
or corporation  to  close  up  its  attalrs.  The  re- 
ceiver commenced  this  action  in  the  district 
court  of  Morris  county  against  W.  F.  Waller, 
as  a  stockholder,  to  recover  his  unpaid  sub- 
scription and  statutory  liability  to  satisfy 
such  Judgments.  The  defradant  filed  his  an^ 
swcr  and  plea  In  abatement,  alleging,  among 
other  facts,  that  he  had  a  good  and  m^itori- 
ous  defense  to  the  cause  pleaded  In  the  peti- 
tion, but  that  he  should  not  be  compelled  to 
plead  it  for  the  reason  that  certain  other  per- 
sons (giving  their  names  and  number  of  shares 
owned  by  each)  were  stpckholders  in  said  cor- 
poration, and  had  not  paid  Into  the  corpo- 
ration the  full  par  value  of  their  stock  or  their 
statutory  liability;  that  the  receiver  should 
not  be  permitted  to  further  prosecute  the  ac- 
tion against  him  until  all  the  stockholders 
were  brought  into  court,  to  the  end  that  a 
final  ascertainment  of  the  debts  of  the  cor- 
poration and  an  adjustment  and  settlement  of 
the  liabilities  of  the  stockholders  to  the  cor- 
poration and  as  between  themselves  might  be 
bad.  To  this  plea  in  abatement  the  plaintiff 
demurred,  which  demmrrer  was  sustained. 
Thereafter,  upon  leave  of  court,  the  defendant 
demurred  to  the  petition  for  the  reasons:  (1) 
That  the  plaintiff  had  no  legal  capacity  to 
Institute  and  maintain  the  present  action;  (2) 
that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendant;  (3)  that  there  is  a  defect  of 
parties  plaintiff;  (4)  that  there  Is  a  defect 
of  parties  defendant.  This  demurrer  was 
overruled,  and  thereafter  the  defendant  an- 
swered. Trial  was  had,  and  Judgment  render- 
ed for  plalntlflf,  from  which  the  defendant 
prosecutes  error  to  this  court 

The  Important  question  In  this  case  la, 
should  the  demurrer  to  the  plea  In  abate- 
ment have  been  sustained?  Prior  to  the  en- 
actment of  chapter  10,  Laws  1898,  the  creditor 
of  a  business  corporation,  other  than  a  rail- 
way or  bank,  might  proceed  against  the  In- 
dividual stockholders  only  (1)  by  motion  after, 
judgment  and  execution  against  tbe  corpora- 
tion returned  nulla  bona;  (2)  by  action  after 
dissolution,  either  by  expiration  of  time,  Jud^ 
ment  of  dissolution,  or  suspension  of  busi- 
ness for  more  than  one  year,  as  provided  in 
sections  32,  4C  Corp.  Act  1868.  Chapter  10 
of  tbe  Laws  of  1898  repealed  said  sections 
32  and  46,  and  substituted  therefor  sections 
14  and  IG,  as  follows: 

"If  any  execution  shall  have  been  issued 
against  tbe  pnqMrty  or  diecta  of  a  corpora- 


tion, except  a  railway  or  a  religious  or  char- 
italile  corporation,  and  there  cannot  be  foimd 
any  property  upon  whleh  to  levy  such  execu- 
tion, such  corporation  shall  be  deemed  to  be 
Insolvent,  and  upon  application  to  the  court 
from  which  said  execution  was  issued,  or  to 
the  judge  thereof,  a  receiver  shall  be  appoint- 
ed, to  close  up  the  affairs  of  said  corporation. 
Such  receiver  shall  Immediately  institute  pro- 
ceedings against  all  stockholders  to  collect  un- 
paid subscriptions  to  the  stock  of  such  corpo- 
ration, together  with  the  additional  liablUty 
of  such  stockholders  equal  to  the  par  value 
of  the  stock  held  by  each.  All  collections 
made  by  the  receiver  shall  be  held  for  the 
benefit  of  all  creditors,  and  shall  be  dlsbmned 
In  such  manner  and  at  such  times  as  the 
court  may  direct.  Should  the  ,  collections 
made  by  the  receiver  exceed  tbe  amount  nec- 
essary to  pay  all  claims  against  such  corpo- 
ration, together  with  all  costs  and  expenses 
of  tbe  recelrerablp,  tbe  remainder  shall  be  dis- 
tributed among  the  stockholders  from  whom 
collections  have  been  made,  as  the  court  may 
direct;  and  In  the  event  any  stockholder  has 
not  paid  the  amount  due  from  Mm  the  stock- 
holders making  payment  shall  be  entitied  to 
an  assignment  of  any  Judgment  or  Judgments 
obtained  by  the  receiver  against  such  stock- 
holder, and  may  enforce  the  same  to  the  ex- 
tent of  his  proportion  of  claims  paid  by 
them." 

"The  stockholders  of  every  corporation,  ex- 
cept railroad  corporations  or  corporations  for 
religious  or  charitable  purposes,  shall  be  liable 
to  the  creditors  thereof  for  any  unpaid  sub- 
scriptions, and  In  addition  thereto  for  an 
amount  equal  to  tbe  par  value  of  the  stock 
owned  by  them,  such  liability  to  be  consid- 
ered an  asset  of  tbe  corporation  In  the  event 
of  Insolvency,  and  to  be  collecteti  by  a  re- 
ceiver for  the  benefit  of  all  creditors." 

It  will  be  observed  that  an  entirely  differ- 
ent remedy  Is  provided  by  the  latier  statute. 
It  provides,  substantially,  that  upon  the  re- 
turn of  an  execution  unsatisfied  a  receiver 
may  be  appointed;  the  corporation  Is  deemed 
to  be  Insolvent;  its  affairs  are  to  be  closed 
op  by  the  receiver;  and  he  is  also  required 
to  institute  proceedings  against  all  stock- 
holders to  collect  tmpald  subscriptions  on 
capital  stock,  together  vrith  the  statutory  lia- 
bility upon  the  same.  These  collections  may 
be  held  by  him  as  a  fund  for  the  benefit  of 
all  creditors,  such  fund  to  be  disbursed  as 
the  court  may  direct.  If  the  amount  collect- 
ed exceeds  the  debts  of  the  corporation  and 
expenses  incident  to  the  receivership,  the 
surplus  fund  is  to  he  distributed  by  the  court 
equitably  among  the  shareholders  from  whom 
collections  have  been  made,  and.  as  a  means 
of  saving  and  adjusting  the  rights  of  the 
stockholders  among  themselves  and  against 
each  other,  where  one  or  more  baa  paid  an 
undue  proportion  of  the  indebtedness  of  the 
corporation,  such  stockholder  Is  entitied  to 
an  order  of  the  court  assigning  any  Judg- 
ment obtained        ttie  receiver  against  a 
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stockholder  or  stockholders  from  whom  col- 
lections have  failed.  There  exists  do  other 
statute  by  which  the  creditor  of  an  Insolvent 
or  dif^olred  corporation  may  proceed  against 
Its  stockholders.  It  follows,  therefore,  that 
If  a  creditor  desires  to  make  a  stockholder 
respond  for  the  debts  of  the  corporation  be 
must  proceed  against  him  in  the  mode  thns 
prescrlt>ed  and  no  other. 

The  two  creditors  reduced  their  claims  to 
Judgments  against  the  insolvent  corporation, 
and  caused  executions  to  Issue  thereon 
against  Its  property,  which  were  returned 
nulla  bona.  Thereafter  one  or  both  applied 
to  the  court  for  the  appointment  of  a  receiv- 
er. Up  to  this  point  all  proceedings  were 
la  conformity  with  the  provisions  of  chapter 
10.  T^wa  1898.  This  action  was  then  brought 
by  the  receiver  against  on«  stockholder  to 
recover  not  only  his  unpaid  subscription,  but 
siso  what  Is  generally  known  as  his  statu- 
tory liability,  which,  by  the  provisions  of 
said  act,  is  made  a  part  of  the  assets  of  the 
corporation,  and  recoverable  by  the  receiver. 
The  facts  contained  In  the  plea  In  abatement, 
which  for  the  purpose  of  the  demurrer  are 
taken  as  true,  are  that  other  stockholders 
(whose  names  were  given)  had  not  paid  into 
the  corporation  the  par  value  of  the  stock 
owned  and  held  by  them,  and  had  paid  none 
of  their  so-called  statutory  liability.  It  Is 
clear  that  the  statute  quoted  cannot  be  con- 
veniently and  adequately  carried  out  unless 
all  the  stockholders,  or  at  least  alt  who  can 
be  brought  within  the  Jurisdiction  of  the 
court,  are  joined  as  defendants  In  one  pro- 
ceeding Instituted  by  the  receiver.  If,  for 
example,  a  fund  is  collected  from  the  stock- 
holders In  excess  of  the  amount  required  to 
pay  the  debts,  and  the  stockholders  have 
been  sued  In  separate  suits,  It  would  require 
other  suits  to  be  brought  by  each  stockhold- 
er from  whom  collections  bad  been  made, 
and  who  believed  himself  entitled  to  a  share 
In  the  distribution  of  the  surplus  fund,  to  es- 
tablish his  right  to  such  share.  If  a  portion 
of  such  fund  had  been  collected  out  of  court 
upon  assessments  made  by  the  receiver,  and 
a  portion  by  suit,  and  there  remiilned  an 
excess  to  return  to  the  stockholders,  the 
court  could  not  make  such  a  distribution  un- 
til it  had  been  Judicially  ascertained  who 
were  entitled  to  such  distribution,  and  in 
what  proportion.  This  would  necessitate 
fresh  suits  between  all  contributing  stock- 
holders, whether  the  collections  had  been 
made  in  or  out  of  court,  for  the  purpose  of 
establishing  rights  and  determining  adverse 
claims  to  the  fund. 

It  is  argued  by  defendant  In  error  that  this 
procedure  cannot  be  adopted,  in  view  of  the 
decisions  of  this  court  in  Abbey  v.  Dry 
Goods  Co.,  44  Kan.  415,  24  Pac.  426,  and 
HoweU  V.  Bank,  52  Kan.  133,  34  Pac.  395, 
where  it  Is  held  that  the  liabilities  of  stock- 
holders to  a  creditor  of  a  stockholder  are 
Kcvernl,  and  not  Joint.  These  decisions  are 
a  cori-cct  iut^retation  of  the  law  of  pro- 


cedure as  It  stood  at  that  time;  but,  as  sug- 
gested, the  statute  which  governed  the  pro- 
cedure when  those  decisions  were  made  has 
been  repealed,  and  a  mode  adopted  which 
authorizes  the  Joining  of  all  stockholders  in 
one  action.  While  the  liability  of  the  sev- 
eral stockholders  to  the  creditor  of  a  corpo- 
ration Is  still  several,  under  the  statute  quot-  ' 
ed  the  recelrer  mast  proceed  against  them 
Jointly. 

This  act  provides  a  complete  syatem  for 
collecting  the  assets  and  paying  the  debts  of 
an  insolvent  corporation,  and  of  adjusting 
the  liabilities  of  the  stockholders  between 
themselves.  To  do  this  the  receiver  must 
bring  in  all  stockholders  that  are  within  the 
Jurisdiction  of  the  court,  that  in  one  proceed- 
ing the  court  may  ascertain  and  determine 
the  Indebtedness  of  the  corporation,  the 
amount  each  stockholder  should  pay,  and,  if 
one  has  paid  more  than  his  proportion, 
award  him  such  relief  against  the  other 
stockholders  as  may  appear  Just  The  re- 
ceiver, having  failed  to  comply  with  this 
plain  statutory  requirement,  the  demurrer  to 
the  plea  In  abatement  should  have  been  over- 
ruled. 

One  other  question  Is  argued  by  counsel 
for  plaintiff  in  error  which  may  arise  upon 
a  future  trial.  It  is  contended  that  the  act 
of  1898,  as  applied  to  the  facts  in  this  case, 
is  retroactive  in  its  operation,  apd  impairs 
the  obligation  of  the  contract  sued  on  in  this 
case.  Suffice  it  to  say  that  as  to  the  plain- 
tiff in  error  it  does  not  impair  his  obligation 
or  deprive  him  of  any  right  he  bad  prior  to 
Its  passage. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  reversed  and  the  cause 
remanded.  All  the  Justices  ooneurring. 


(66  Kao.  US) 
STATE  V.  GOETZ  et  al. 

(Supreme  Court  of  Kansas,  Dividon  No.  1. 
June  7,  1902.) 

GRDUNAL  LAW— FRBUHINART  BXAHINATION 
—INF(MllfATION— COMPLAINT— TOLUN- 
TART  APPEARANCE. 

1.  A  preliminary  examination,  under  the  pn>- 
visiouB  of  article  6  of  the  Criminnl  Code,  which 
does  not  result  in  a  finding  by  the  examiulng 
magistrate  that  there  is  probable  causa  to  be- 
lieve the  prisoner  guilty  of  the  ofFenne  charged, 
will  not  authorize  the  county  attorney  to  file 
an  ioformation  against  such  accused,  or  the 
court  In  proceeding  to  trial  upon  an  iuformatioo 
80  filed,  "when  the  same  is  attained  by  a  plea 
in  abatement. 

2.  A  justice  of  the  peace  has  no  juriadictlon 
to  try  or  sentence  one  for  an  oBEense  without 
a  complaint  in  writing  has  been  filed  before 
him  charging  sudi  oifense. 

3.  The  voluntary  appearance  of  one  before  a 
justicp  of  the  peace,  and  bis  plea  of  puilty  to 
an  offense,  without  any  written  complaint  hav- 
uig  been  filed,  confers  uo  jurisdiction  upon 
such  justice  to  render  judgment  against  such 
a  one;  and  a  judgment  so  rendered  does  not 
constitute  a  bar  to  a  subsequent  prosecution 
for  an  offense  growing  out  of  the  same  facts. 

(SyUabus  by  the  Court) 
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Appeal  from  district  court,  Bills  county; 
Lee  Monroe.  Judge. 

John  Goets  and  Andrew  Goetz  were  ccm- 
Ticted  of  assault  with  iDtent  to  kill,  and  ap- 
peal. Reversed. 

Argued  I>ef<n%  DOSTER,  C.  X,  and  JOHN- 
STON, CUNNINGHAM,  and  ELLIS.  JJ. 

W.  E.  Saum,  for  appellants.  A  A.  Godard, 
Atty.  Gen.  (J.  F.  Sliutts  and  A.  D.  Gllkeson, 
of  couusd),  for  the  State. 

CUNNINGHAM,  X  The  defendants  were 
brought  before  a  Justice  of  the  peace  for  pre- 
Uminary  examination,  upon  a  proper  com- 
plaint charging  them  with  an  assault  with  a 
dangerous  and  deadly  weapon  with  Intent  to 
kill.  Upon  that  examlnatltm  the  justice  an- 
nounced that  be  did  not  find  "probable  cause 
for  charging  the  defendants  with  the  oflenae," 
bat  did  find  that  they  were  guUty  of  an  a»- 
saolt  and  battery.  Thoenpon  the  att^nneys 
representing  the  state  withdrew  from  the 
place  of  trial,  and  announced  they  wonld  take 
no  further  part  In  any  of  the  proceedings. 
The  county  attorney  at  once  caused  to  be 
drawn,  Terlfled,  and  filed  In  the  district  court 
an  hiformatioD  charging  the  defendants  with 
the  same  ofTense  as  that  stated  in  the  com- 
plabit  filed  before  the  Justice  of  the  peace, 
and  a  warrant  for  their  arreslT  was  laaued. 
Thereafter  he  returned  to  the  office  vt  the 
Justice  of  the  peace,  and  while  there  the  de- 
fendants, their  attorney  being  preset,  offer- 
ed to  plead  guilty  to  an  assault  and  battery. 
No  complaint,  wrlttai  or  otherwise,  had  been 
made  chaining  tbem  with  this  oCTense.  This 
plea  was  accepted,  and  thereupon  the  Justice 
adjured  them  guilty  at  asaanlt  and  battery, 
and  fined  them  920  each,  and  taxed  the  costs 
of  the  prosecution  against  them.  The  county 
attorney  took  part  in  adjusting  tbe  amount 
of  costs.  This  fine  and  these  costs  were  paid 
the  defendants,  and  they  were  discharged. 
Subsequently  th^  wa«  arrested  under  the 
warrant  Issued  as  noted  abore,  and  mtered 
into  a  recognizance  In  the  district  court,  and 
were  thereafter  called  for  trial  upon  tbe  In- 
formatlcm  filed,  no  other  or  further  prelim- 
inary examination  having  been  had.  A  plea 
In  abatement  and  bar  was  filed,  and  the  facts 
were  developed  as  hereinbefore  stated.  The 
court  overruled  the  [dea,  and  brid  the  defend- 
ants for  trial.  Upon  the  trial  the  same  facts 
were  brought  out  as  were  shown  before  the 
justice  of  the  peace  on  the  preliminary  ex- 
amination, and  thereon  one  of  the  defendants 
was  convicted  of  a  felony,  and  the  other  of 
assault  and  battery,  and  Judgment  was  ren- 
dered upon  such  conviction,  from  which  they 
appeal  to  this  court. 

The  first  question  presented  is  whether  the 
defradants  could  be  put  upon  their  trial  for 
the  felony  charged  without  having  been  com- 
mitted for  trial  by  the  examining  magistrate 
on  a  preliminary  examination.  The  state 
claims  that  the  fact  that  the  defendants  had 
a  prelimluury  examination  Is  sufficient  to 


warrant  the  filing  of  an  infonnatlon,  notwith- 
standing upon  But^h  examination  they  were 
discharged;  that  "the  only  thing  required  is 
that  he  have  or  has  an  opportunity  to  have 
such  examlxutlon.  and  after  this  has  been' 
accorded  him  It  rests  with  the  county  attor- 
ney and  the  district  court  as  to  whether  be 
shall  be  further  prosecuted."  We  do  not 
think  this  Is  a  proper  construction  of  tbe 
statute.  The  preUmfiiary  examlnatlfm  re- 
quired Is  one  occurring  in  the  Identical  pro- 
ceeding in  which  the  defendants  have  beea 
bound  over  to  the  district  court,  and  growing 
out  of  which  an  information  b  finally  ffied 
by  the  county  attorney.  While  one  object  of 
a  preliminary  examination  is  to  Inform  the^ 
def^dant  of  the  nature  and  cliaracter  ot  the- 
crime  charged  against  him,  it  Is  also  a  step, 
and  a  necessary  step,  in  the  proceeding  that 
leads  up  to  his  trial  in  ttie  district  court  He 
may  not  be  put  upon  his  trial  without  the 
finding  of  the  examining  magistrate  that 
there  l>  iffobable  cause  fw  b^ievlng  that  he 
is  guilty  of  tbe  crime  charged,  and  until  ^ 
preliminary  examination  has  ripoied  Into- 
such  ft  finding,  and  a  conseqaent  binding  over 
to  the  district  court,  the  county  attorney  is 
not  authorised  to  file  an  inf<mnation  against 
him.  "The  party  accused  has  a  right  to  a, 
preliminary  examination  and  a  finding  oT 
probable  cause  before  he  can  be  placed  upon 
his  final  trlaL"  State  v.  Hontgomory,  8  Kan.. 
S&6.  The  defendants*  plea  In  abatement 
ought  to  have  been  sustained,  and  the  de- 
fendants not  put  upon  trial  as  they  were. 

A  furthw  question  will  necessarily  arise  if 
the  defendants  are  again  put  upon  trial.  It 
is  whether  the  plea  of  guilty  entered  by  the- 
defendants,  the  Judgment  of  the  justice  of 
tbe  pesce  npon  such  plea,  and  the  satiafactlMi 
of  stich  judgment  oraistltDte  former  Je<^rdy, 
so  that  they  could  not  again  be  tried  for  the- 
offense  to  which  they  pleaded  gnUty,  or  the- 
greater  one  with  which  they  were  charged  bt 
the  Information.  To  constitute  formesr  jeop> 
ardy  one  must  be  placed  on  trial  on  a  valid 
complaint,  Indictment,  or  information  before 
a  court  ot  competent  jurisdiction.  The  court 
must  be  one  not  cmly  having  Jurisdletlim  (HT 
the  offense,  but  Jurisdiction  of  the  defend- 
ants, which  has  l>een  obtained  by  due  process, 
based  upon  legal  proceedings.  What  these 
are  must  be  looked  for  in  tbe  statute.  We 
there  find— section  2  of  the  criminal  procedure 
Iwfore  Justices  of  the  peace  (section  580T. 
Oen.  St  lOOlV- in  otdar  that  one  shall  be 
put  upon  trial  for  a  misdemeanor  a  complaint 
must  be  made  to  Hie  Justice  ot  the  peace  and 
a  warrant  Issued.  Must  this  complaint  be  In 
writing?  A  complaint  Is  "a  tarm  of  legal 
process  that  consists  of  a  formal  allegation 
or  charge  against  a  party,  made  or  presented 
to  the  appropriate  court  or  oScct,  as  tor  a 
wrong  done  or  a  crime  committed."  In  Blg- 
bam  V.  State,  59  Miss.  629,  a  defaidant  ap- 
peared before  a  justtce  of  the  peace,  and, 
without  complaint  having  been  made  as  re- 
(lulred  by  the  statute,  pleaded  guilty  to  a  mis- 
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dcmeflBor.  The  supreme  court  tbere  beld 
(page  580):  "The  proceedings  In  a  trial  by  a 
Justice  of  the  peace  of  one  charged  with  a 
misdemeanor  are  regulated  by  law.  It  Is 
true  that  persons  may  be  arrested  In  certain 
cases  without  a  warrant,  bat  without  a 
L'baree  prefeiTcd  as  required  by  law  there  is 
no  case  to  be  disposed  of  by  tbe  Justice  of 
the  peace,  and  nothing  to  sustain  a  conviction 
In  such  a  case  as  this  record  presents."  In 
Wilson  T.  State,  16  Tex.  249,  tbe  statute  di- 
rected that  a  justice  of  the  peace  should 
cause  any  person  charged  on  oath  to  be 
brought  before  him  for  trial.  Wilson  volun- 
tarily appeared  wlt^iout  complaint  having 
been  filed,  and  pleaded  guilty.  The  court 
beld:  "Justices  of  the  peace  had  not  Jurls- 
dictloq  •  •  •  finally  to  try  any  offense, 
on  tbe  voluntary  appearance  and  confession 
of  tbe  offender,  without  complaint,  and  there- 
fore a  conviction  by  a  justice  in  such  a  case 
was  no  bar  to  another  prosecution  for  the 
same  offense."  In  tbe  case  of  PreU  t.  Mc- 
Donald, 7  Kan.  426,  12  Am.  Rep.  42S,  a 
mayor  having  magisterial  Jurisdiction  tried 
one  orally  charged  with  vicdatlon  of  a  city 
ordbiance.  Tbe  (vdlnance  required  a  com- 
plaint to  be  made^  as  does  secti(«i  2,  quoted 
above.  The  mayor  found  tbe  accused  guilty, 
and  assessed  a  fine  against  him.  In  default  of 
the  payment  which  tbe  defendant  was 
noit  to  Jail.  Action  was  brought  for  false 
imprisonment  -It  was  held  that  the  mayor 
was  without  Jurisdiction  to  proceed  without 
a  written  complaint,  and  his  warrant  of  com- 
mltment,  being  based  upon  a  void  proceeding, 
did  not  protect  either  himself  or  the  marshal 
In  an  action  tot  false  ImprlSMmient  At 
common  law  a  written  ccmii^lnt  was  re- 
quired before  a  d^endant  could  be  put  upon 
his  trial  for  an  offense  except  In  cases  of 
contempt  This  common-law  rule  prevails 
In  this  state,  unless  'Modified  by  constltu- 
tiraial  or  statutory  law."  Section  8014,  Gen. 
8t  1901.  Instead  of  modifying  this  rule,  we 
think  the  act  ccmferrlng  Jurisdiction  In  crim- 
inal matters  upcm  Justices  of  the  peace  con- 
firms It;  for,  while  se^on  2  does  not  iu 
terms  say  the  complaint  shall  be  in  writing. 
It  does  not  say  that  any  other  form  shall  be 
sufficient  Section  22  directs  that  upon  ap- 
peal tbe  district  court  shall  hear  the  cause 
upon  the  original  complaint,  which  could  not 
be  done  except  the  original  c(»nplalnt  were 
In  writfng. 

We  think  It  the  Intent  of  the  legislature 
tbat  such  complaint  must  be  In  the  clear  and 
distinct  form  of  a  writing.  It  would  not  do 
to  bold  that  a  citizen's  liberty  may  be  taken 
from  him,  and  his  character  aspersed,  by  a 
criminal  proceeding  depending  upon,  the  fleet- 
tag  and  unstable  foundation  of  an  oral  state- 
ment made  to  a  magistrate.  We  think,  fur- 
ther, tbat  tbe  magistrate  gets  Jurisdiction  to 
issue  his  warrant  and  proceed  with  the  trial 
itf  the  offense  chsrged,  only  by  the  fllbig  of 
such  written  complaint  The  entire  proceed- 
ing Is  Mie  reffulated  by  law,  and  the  law  must 


be  followed  In  order  that  such  proceeding 
shall  be  valid. 

It  Is  claimed  as  section  55  of  the  Criminal 
Code  (section  5495,  Gen.  St  1001)  provides: 
"If  upon  the  trial  It  shall  appear  that  the 
defendant  Is  guilty  of  a  public  offense  other 
than  that  charged  In  the  T\arrant,  he  shall  be 
beld  In  custody  of  the  officer  and  tried  for 
such  offense,"— that  no  additional  or  other 
complaint  need  have  been  filed.  The  term 
"trial,"  as  found  in  this  section,  has  already 
been  construed  by  this  court  aa  meaning 
"preliminary  examination,"  and  not  a  trial 
In  the  ordinary  sense  of  the  term.  Redmond 
V.  State,  12  Kan.  172.  The  complaint  filed 
was  one  authorizing  the  justice  to  conduct  a 
preliminary  examination  of  the  alleged  fel- 
ony, and  not  one  authorizing  hira  to  proceed 
to  try  for  a  misdemeanor.  If  follows,  be- 
cause no  complaint  had  been  filed  with  tlie 
Justice  of  the  peace  charging  the  defendants 
with  assault  and  battery,  the  Justice  of  the 
peace  was  without  Jurisdiction  to  entertain 
their  plea  of  guilty,  or  to  assess  any  punish- 
ment upon  them  under  such  plea.  This  be- 
ing so,  no  Judgment  which  he  rendered 
against  the  defendants  was  in  any  way  bind- 
ing upon  them,  and  hence  there  was  no  fOT- 
mer  conviction  and  consequent  Jeopardy, 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  case  remanded  for  further 
proceedings  bi  accordance  with  this  opinion. 
All  the  Justices  concurring. 


<6G  Kan.  18S> 

MISSOURI,  K.  &  T,  RY.  CO.  v,  BAOLST. 

(Supreme  Court  of  Kansas.    June  7,  ldf}&.) 

RBS   JUDICATA— RIGHT   TO  APPBAIr-LIHITA- 
TIONS-PLBADINO— AHSNDHENT. 

1.  Tbe  plaintiff  brought  two  suits  upon  a 
single  cause  of  action.  In  the  first  of  which  he 
recovered  a  Jadyment  ajtainst  the  defendant 
In  the  latter  suit  defendant  set  up,  by  way  of 
answer,  that  a  foimer  suit  upon  U)e  same 
cause  of  action  had  been  prosecuted  to  judg- 
ment which  was  a  fiual  adjudlcatlou,  and  that 
the  cansea  of  action  were  mei^ed  therein.  The 
court  sustained  the  defense,  and  held  that  the 
proceedings  iu  the  first  case  were  a  bar  to  the 
uflintenance  of  the  second.  Held,  that  the 
pleadinK  of  the  former  proceedinss.  luclndinic 
the  judgment,  although  a  recognition  of  tbe 
existence  of  the  judgment,  did  not  talte  away 
from  the  defendant  the  right  to  a  review  of 
such  uroceedinga  and  judgment. 

2.  Where  the  original  petition  states  nn  cause 
of  action  whatever,  it  will  not  arrest  tbe  run- 
ning of  the  statute  of  UmltatiouB,  and  an 
amendment  made  after  tbe  bar  of  the  statute 
is  complete  must  be  treated  as  filed  at  the 
time  the  amendment  is  made.  A  cause  of  ac- 
tion, being  stated  tiien  for  the  first  time,  cannot 
escape  the  bar  of  tbe  statute  of  limitations  by 
being  filed  as  an  amendment. 

Doster,  C.  J.,  and  Ellis,  J.,  dissenting  from 
second  paragraph  of  syllabus. 

(Syllabus  by  the  Court) 

In  banc.  Error  fronr  district  court  Miami 
county:  John  T.  Burrla,  Judge. 

Action  by  N.  B.  Bagley.  administrator  of 
W.  H.  Harris  A  Co.  and  others,  against  the 
Missouri,  Kansas  &  Texas  Ballway  Com- 
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pany.  Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Action  to  recover  from  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  damages  for 
the  violation  of  several  contracts  for  the 
shipment  of  corn  from  Kansas  City,  Mo.,  to 
Laredo,  Tex.  The  first  trial  resulted  in  a 
verdict  and  Judgment  In  favor  of  the  plain- 
tiff, N.  R.  Bagley,  administrator  of  the  es- 
tate of  W.  H.  Harris  &  Co.  In  A  proceeding 
In  error  It  was  held  that  the  alleged  con- 
tracts upon  which  liability  was  asserted 
lacked  mutuality  and  were  therefore  not 
binding  on  the  railway  company.  For  that 
reason  the  judgment  was  reversed.  Railway 
Co.  V.  Bagley,  60  Kan.  424,  66  Pac.  768. 
When  the  case  was  remanded,  the  petition 
was  amended  by  Bagley,  and  valid  contracts 
w«e  set  up.  Attex  the  issues  were  closed,  a 
trial  was  had,  which  resulted  In  a  Judgment 
against  the  railway  comiHUiy  for  946,827.26. 
Exceptions  to  the  rulings  of  the  trial  court 
were  taken,  and  the  railway  company  asked 
and  obtained  time  to  make  a  case  for  the 
supreme  court,  and  executiou  of  the  Judg- 
ment was  stayed  during  the  preparation  of 
the  case.  Prior  to  that  time,  Bagley  had 
brought  another  action  against  tbe  railway 
company  to  recover  oth^  elements  of  dam- 
ages arising  from  the  breach  of  the  con- 
tracts, upon  which  Judgment  had  been  taken 
in  the  first  case.  In  the  second  case,  the 
railway  company  filed  an  answer  which, 
among  other  things,  alleged  the  bringing  of 
the  first  action  for  the  breach  of  the  several 
contracts  above  mentioned,  the  filing  of  a 
dennirr^  and,  afterwards,  of  an  answer  by 
defendant,  and  i&ter  the  filing  of  a  reply  by 
the  plaintiff,  and  copies  of  these  pleadings 
were  attached  and  made  a  part  of  the  an- 
swer. It  was  also  alleged  that  fl  trial  had 
been  had  which  resulted  in  a  verdict  in 
favor  of  the  plaintiff,  and  that  special  ques- 
tions were  submitted  to  the  Jury  upon  which 
answers  had  been  returned.  It  was  alleged 
that  there  had  been  a  motion  tor  a  new 
trial,  which  had  been  overruled,  and  tbe  ver- 
dict and  findings  of  the  Jury  and  Judgment 
of  the  court  were  attached  to  and  made  a 
part  of  the  answer,  and  also  an  entry  of  the 
order  of  the  court  overruling  the  motion 
for  a  new  trial,  and  giving  time  for  tbe 
making  of  a  case  for  the  supreme  court  In 
addition  to  thedle  averments,  the  following 
were  alleged:  "And  this  defendant  further 
alleges  and  shows  to  the  court  that  said  ac- 
tion was  commenced  and  prosecnted  for  the 
recovery  of  the  damages  occasioned  to  tbe 
plaintiff  by  reason  of  the  breach  of  tbe  sev- 
eral pretended  contracts  referred  to  in  the 
original  and  amended  petitions  herein,  as 
wlU  more  specifically  appear  by  reference  to 
lixhlbit  1,'  hereto  attached,  and  that  the 
recovery  had,  as  fully  appean  from'  the  ver- 
dict and  findings  of  the  Jury  as  disclosed  by 
'Exhibit  4'  hraeln,  is  for  the  amount  of 
plaintiff's  damages  by  reason  of  the  breach 


of  each  and  all  of  said  several  pretended  con- 
tracts referred  to  In  the  original  and  amend- 
ed petitions  herein;  that  the  plaintiff  named 
in  'Exhibit  1'  Is  tbe  same  peraon  named  aa 
plaintiff  in  the  -original  and  amended  peti- 
tions filed  in  this  action;  that  the  defendant 
in  both  cases  is  the  same;  that  the  several 
pretended  contracts  referred  to  and  describ- 
ed in  'Exhibit  1'  are  the  same  Identical  con- 
tracts referred  to  in  the  original  and  amend- 
ed petitions  ha-eln;  that  the  alleged  breach 
of  said  several  pretended  contracts  alleged 
in  'Exhibit  1'  Is  the  same  Identical  breach  of 
each  of  said  contracts  that  Is  charged  in  tbe 
original  and  amended  petitions  In  this  case; 
that  the  damages  claimed  in  this  case  ara  a 
part  and  parcel  of  tbe  damages  alleged  to 
have  been  occasioned  by  the  breach  of.  miHi 
ot  said  pretended  contracts  as  alleged  in 
said  'Exhibit  1':  that  it  is  not  chilmed  In 
either  'Exhibit  1'  or  In  the  original  and 
amended  petitions  herein  that  tiiere  was 
more  than  one  bruch  of  each  ot  said  several 
pretended  contracts,  .^id  this  defendant 
f  urthCT  alleges  and  shows  to  the  court  that 
tbe  violation  and  Iweaeb  of  each  one  of  said 
pretended  contracts  constitute  a  single  and 
entira  cause  of  actlpn,  and  that  any  dam- 
ages which  tbe  plaintiff  sustained  by  rea- 
son of  said  breach  of  any  one  of  said  pre- 
tended contracts  could  be  recovered  In  a 
single  cause  of  action,  and,  as  fully  ap- 
pean by  BxbibltB  1,  2,  S,  4,  and  5,  here- 
to attached,  plaintiff  has  bad  one  recov&ey 
for  tbe  breach  of  each  and  all  of  said  pre- 
tended contracts;  and  that  whatever  fur- 
tbo*  damages  he  claims  be  sustains  t<xe  Ibe 
breach  of  any  one  and  all  of  said  pretended 
contracts  are  merged  In  tbe  action  which  be 
has  already  prosecuted  to  final  Jndgmmt, 
and  in  the  Judgment  which  be  baa  therein 
obtained  against  tbls  defendant;  that  be- 
cause thereof  the  plaintiff  is  estopped  from 
further  prosecuting  this  action  or  any  other 
action  for  the  recovery  of  any  damages  be- 
cause of  the  allied  breach  of  any  one  or  all 
of  the  several  pretended  contracts  referred  to 
in  the  original  and  amended  petitions  here- 
in; that  the  Judgment  heretofwe  rendered 
in  case  No.  4367  la  res  adJudJcata,  and  con- 
clusive upon  the  parties  bereiii  as  to  the 
amount  of  plaintiff's  damage  by  reason  of 
the  alleged  breach  of  tbe  several  pretended 
contracts  referred  to  in  tbe  original  and 
amended  petitions  herein."  A  demurrer  to 
this  defense  was  filed  by  Bagley  upon  the 
gromid  tiiat  it  did  not  constitute  a  d^ense 
to  the  amended  petition,  but  the  d«nurrer 
was  overruled,  and,  Bagley  having  no  fur- 
ther plea  to  make  to  the  defense.  Judgment 
was  entered  on  the  pleadings  in  that  case 
in  favor  of  the  railway  company.  The  Judg* 
meot  in  the  second  case  was  given  on  July 
11,  1000,  and  the  case-made  in  the  present 
proceeding  was  served  three  days  later,  to 
wit,  July  14,  igoo.  A  motion  Is  made  to 
dismiss  this  proceeding  on  tbe  ground  that 
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the  nllwar  eompany  bas  recognized  the 
Judgment  as  velld  by  pleading  and  enforcing 
it  In  the  second  action  for  the  advantage  of 
Itself  and  to  the  disadvantage  of  Bagley. 

T.  N.  Sedgwick,  3.  M.  Bryaon,  and  James 
HAgerman,  for  plaintiff  in  error.  Ellis,  Cook 
&  EUls  and  F.  M.  Sheridan  (Hale  H.  Cook, 
of  counsel),  for  defendant  In  error. 

JOHNSTON.  J.  (after  stating  the  facta). 
Does  the  answer  In  the  second  snlt  which 
sets  np  prior  proceedings  In  the  present  ao- 
tion,  preclude  a  review  of  the  latter?  It  Is 
contended  that  the  plaintiff,  having  pleaded 
that  judgmoit  and  obtained  a  benefit,  was, 
therefor^  not  in  a  position  to  contest  Its 
validity.  The  action  of  the  company,  as  will 
be  seen,  does  not  affirm  Hiat  the  Judgment 
was  regularly  obtained  and  that  the  proceed- 
ings In  the  case  were  free  from  error.  The 
existence  of  the  Judgment  was  recognized,  It 
is  true,  but  no  money  or  property  awarded 
was  accepted  by  the  company,  nor  would  Its 
right  to  plead  that  the  plaintiff  was  prose- 
cuting two  actions  ^sgaa  the  same  cause  be 
affected  by  Uie  reversal  of  the  Judgment 
From  the  averments  of  the  answer,  which  is 
said  to  constitute  an  estoppel,  It  Is  manifest 
that  the  plead«  was  challenging  the  right  of 
the  plaintiff  to  split  his  causes  of  action  or 
prosecute  two  actions  upcm  a  sluj^e  Indivisible 
caus&  To  show  the  court  that  the  plaintiff 
was  prosecuting  an  action  against  tbe  de? 
foidant  Involving  the  same  matted,  the  plead- 
er set  up  all  the  proceedings  In  the  former 
cauB^  Including  the  Judgment  It  was  not 
^e  Judgment  alone  that  was  pleaded  as  a  bar, 
but  It  was  all  the  steps  in  the  action,  'of 
which  the  Judgmrat  was  one,  and  which  it 
was  necessary  to  mention  In  order  to  give  a 
coriwct  history  of  the  litigation.  If  the  plahi- 
tUTs  petition  lu  the  seccmd  cause  had  shown 
<n  its  face  that  there  was  "anotbw  action 
pending  betweoi  the  same  parties  for  the 
same  cause,"  It  would  have  been  Insufflclent, 
as  that  (act  Is  a  specific  ground  of  demnirer. 
Qt.  Oode,  I  88.  It  cannot  be  that  the  set- 
ting np  of  sucb  a  defense  in  an  answer  in 
the  second  action  admits  idalntlffs  right  of 
recovery  In  the  first.  The  dtfendant  was 
claiming  nothing  on  account  of  the  Judgmoit 
to  which  it  would  not  have  been  absolutdy 
entitled  If  no  Judgment  had  been  rendered. 
An  averment  that  the  plahitlff  bad  sued  in  a 
former  action  for  the  same  cause  is  not  in- 
consistent with  a  claim  that  plaintiff  was  not 
entlOed  to  recover  in  such  action.  Nor  Is 
there  anythhig  Inconslgtent  hi  an  attempt  to 
prevent  the  plaintiff  from  prosecuting  a  sec- 
aa&  action  toe  the  same  cause  and  an  appeal 
from  the  Judgmoit  rendered  in  the  first  ac- 
tion. Both  rights  are  glvoi  by  law,  and  the 
exercise  of  one  Is  no  reason  for  the  forfeiture 
of  the  other.  No  relief  was  granted  to  the 
company  In  the  second  case  upon  the  theory 
fliat  there  had  been  a  surrender  of  the  right 
to  r^ew.  On  the  contrary,  the  answor  show- 


ed that  the  preliminary  steps  had  been  taken 
by  the  company  to  contest  the  right  of  any 
recovery,  and  to  secure  a  reversal  of  the 
Judgment.  Tbe  relief  which  the  company 
did  obtain  was  such  as  it  was  entitled  to, 
whether  a  jwoceedlng  for  the  reversal  of  the 
Judgment  was  brought  or  not  &nd  the  plain- 
tiff did  not  lose  any  l^al  right  by  reason  of 
the  defense  that  was  made,  because  he  had 
no  right  to  prosecute  two  actions  upon  the 
same  cause  at  the  same  time.  No  rights  were 
thovfore  surrendered  w  sacrificed  by  plead- 
ing the  existence  of  a  Judgment  and  an  essen- 
tial element  of  the  estoppel  claimed  was  lack- 
ing. The  answer,  as  we  have  seen,  is  an  or^ 
dinaty  pleading  of  another  action  pending, 
and  the  defendant,  instead  of  conceding  the 
vaUdity  of  the  Judgment,  Is  not  only  fighting 
a  recovery  In  that  case,  but  he  Is  Insisting 
that  he  shall  not  be  harassed  by  two  actions 
cm  a  single  cause.  It  Is  true,  the  answer 
spoke  of  the  Judgment  as  bdng  final.  In  which 
the  causes  of  action  were  merged,  and  also 
that  It  concluded  the  plaintiff  as  to  the  amount 
of  damages  to  be  recovered  for  breaches  of 
the  contract  as  well  as  that  it  was  res  ad- 
Judlcata,  but  these  averments,  although  un- 
necessary, vere  not  untrue,  and  they  did  not 
operate  to  change  the  character  of  the  Judg- 
ment. The  causes  of  action  were  merged  In 
the  Judgment,  and  the  prosecution  of  error 
does  not  affect  the  merger  until  the  Judgment 
Is  reversed,  aoud  v.  Wiley,  29  Ark.  80.  So, 
aiao,  was  the  Judgment  final  from  the  time  of 
Its  rendition  until  Its  reversal  on  error.  The 
proceedings  to  review  did  not  suspend  the 
effect  of  the  Judgment  nor  do  more  than  stay 
its  execution.  It  remained  a  final  Judgment 
which  was  concludve  upon  the  parties  as  an 
adjudication  while  the  appeal  was  pending 
and  until  it  was  actually  reversed.  The  as- 
sertion that  tbece  was  error  to  the  record 
of  the  Judgment  does  not  affect  the  status 
of  the  Judgment  nor  negative  Its  finality  as 
an  adjudication  in  which  the  causes  of  action 
were  merged.  The  act  of  the  defendant  In 
setting  up  the  Judgment  did  not  affect  Its 
fdiaracter  or  the  absolute  rights  of  the  par- 
ties. The  dismissal  of  the  second  suit  may 
be  said  to  be  a  benefit  to  the  defendant  but 
the  benefit  did  not  arise  from  pleading  the 
Judgment  Itself.  It  la  well  settied  that  some 
benefits  may  be  accepted  without  precluding 
an  appeal.  In  MUott  App.  Proc.  |  161>  it  Is 
said  that  "If  a  party  does  what  he  has  a  right 
to  do  without  affirming,  in  the  act  he  per- 
forms, the  validity  of  the  Judgmmt  he  does 
not  estop  himself  from  prosecuting  an  ap- 
peal. *  •  *  Tbae  are  cases  where  a  re- 
mote and  incidental  benefit  Is  derived,  and  yet 
tbe  right  of  appeal  exists.  Thus,  where  a 
plaintiff  prosecutes  two  actions  for  the  same 
cause,  the  defendant  by  moving  to  be  re- 
leased from  one  of  them,  does  not  preclude 
hlmsdt  from  prosecuting  an  appeal."  As 
tending  to  sustain  the  same  view,  we  cite 
Cloud  V.  Wiley,  supra;  Railway  Co.  v.  Swin- 
ney,  81  Ind.  400;  73rler  v.  Shea  (N.  D.)  81 
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X.  W.  4«8,  50  Am.  St  ReP-  660;  Bank  of 
North  America  t.  Wheeler.  28  Conn.  433,  73 
Am,  Dec.  683;  Brewster  v.  Wooster  (Super. 
X.  Y.)  26  X.  X.  Supp.  912;  Ostrander  v. 
Campbell,  51  Hun,  037,  3  N.  Y.  Supp.  507; 
Cornell  r.  Donovan,  14  Daly,  292;  Paine  v. 
Insurance  Co.,  11  R.  I,  411;  Fabar  v.  Hovey, 
117  Mass.  107,  19  Am.  Rep.  398.  We  con- 
clude that  the  avei'ments  of  the  answer  in 
the  second  case  did  not  take  away  the  right 
of  the  defendant  to  a  rerlew  of  the  Judgment 
In  the  first 

The  next  matter  for  cSdslderatlon  is  tiie 
contention  that  &e  causes  of  action  on  which 
judgmoit  is  fomided  were  barred  by  the  three* 
year  statute  of  limitations.  The  contracts 
pleaded  were  oral,  and  the  breaches  counted 
on  occurred  prior  to  NoTembcr  1,  1892.  The 
petition  on  which  the  first  trial  was  had  was 
filed  in  good  time,  but  that  pleading  was  held 
bad  In  that  It  did  not  state  a  cause  of  ac- 
tion. Railway  Co.  t.  Bag^ey,  00  Kan.  424, 
56  Pac.  759.  The  amended  petition  on  which 
the  second  trial  was  had  was  filed  May  16, 
1899,  more  than  six  yeus  after  the  causes  ot 
action  pleaded  had  accrued.  The  statute  of 
limitations  barred  snch  canses  in  three  years 
after  they  accrued,  and  if  the  original  pelt* 
tion  did  not  arrest  the  statute  the  causes  were 
all  barred. .  As  will  be  seen  from  Railway 
Co.  T.  Bagley,  supra,  the  first  petmon  wholly 
failed  to  state  any  cause  of  action  against  the 
defoidant  The  plaintiff  undertook  to  plead 
a  liability  upon  a  contract,  but  that  which 
was  pleaded  was  not  a  contract,  and  it  creat- 
ed no  liability  whatever.  According  to  the 
(Higlnal  petition,  the  railway  company  pro- 
posed to  ship  com  to  Texas  within  a  certain 
time  and  for  a  stipulated  rate,  but  no  promise 
or  obligation  on  the  part  of  the  plaintiff  to 
ship  corn  over  defendant's  road  was  alleged. 
While  the  pleading  was  In  the  form  of  a 
petition.  It  set  up  no  more  than  an  unaccepted 
offer  made  by  the  raUway  company,  some- 
thing which  lacked  an  eraentlal  element  of  a 
valid  obligation.  Contracts  cannot  arise  from 
the  actitm  of  one  par^  alone,  and  where  there 
Is  a  lack  of  mutuality  of  obligation  there  Is  no 
contract  Wocdsey  t.  Ryan,  B&  Kan.  601,  54 
Pac.  OGl;  Railway  Co.  t.  Bagley,  supra,  and 
cases  cited.  The  amended  petition  did  set 
up  contracts  possessing  the  essential  element 
of  mutuality,  but  that  petition  was  filed  more 
than  three  years  too  late,  unless  the  original 
petition  airested  the  running  of  the  statute. 
Will  the  filing  of  a  petition  which  states  no 
llablllly  against  the  defendant  arrest  the  stat- 
ute, or,  rather,  did  the  filing  of  an  amendment 
which  stated  a  cause  of  action  relate  back 
to  the  filing  of  the  original  petition,  wherein 
no  cause  of  action  was  alleged?  Our  Code 
makes  liberal  proTislons  for  amending  plead- 
ings both  in  form  and  substance,  but  no 
amendment  is  permissible  which  changes  sob- 
stontlally  the  claim  or  defense,  nor  which 
Introduces  a  new  claim  or  defense.  CIt.  Code, 
i  130.  So  it  was  held.  In  Railroad  Oo.  t. 
Scbroeder,  56  Kan.  731,  44  Pac.  108S,  that  a 


new  and  distinct  cause  of  action  barred  by 
the  statute  could  not  be  ingrafted  on  a  peti- 
tion by  way  of  amendment,  so  as  to  d^wlTe 
the  defendant  of  the  defense  of  the  statute 
of  limitations.  In  City  of  Kansas  Oty  t. 
Hart,  60  Kan.  684.  57  Pac.  938,  It  was  said: 
"It  Is  true  as  a  general  rule  that  amended 
plcadUiga  relate  back  to  the  commracemrat 
of  the  action,  but  this  rule  never  obtains 
where  a  separate  and  distinct  cause  of  action 
Is  set  up  by  way  of  amendment.  Even 
though  the  amendment  might  otherwise  be 
allowable  It  is  goierally  that  It  wiU  not 
be  permitted  when  the  effect  will  be  to  make 
the  state  of  focts  pleaded  relate  back  bo  as 
to  avoid  the  statute  of  limltationa,  if  the  new 
cause  of  action  would  otherwise  be  barred." 
Those  cases  differ  somewhat  from  the  case 
In  band,  as  In  than  the  new  causes  were 
added  hjr  ammdment  to  other  and  distinct 
causes  that  had  been  isreviously  pleaded, 
while  here  the  amendment  seta  up  a  cause 
of  action  wbete  none  whatever  had  beoi  ptevU 
ons^  alleged.  The  principle  which  ruled  the 
cited  cases,  however,  applies.  A  cause  of 
action  pleaded  by  way  of  amendment  f<ff  the 
first  lime  la  new,  and  the  departure  la  as 
grmt  08  the  Ingrafting  of  a  distinct  cause 
of  actl(m  which  Is  barred  upon  an  orlghial 
one  that  Is  not  barred.  Hie  original  petition, 
OS  we  have  sera,  set  up  a  oneislded  agree- 
ment which  this  court  has  said  Is  a  nullity. 
As  no  liability  against  the  defendant  was 
stated,  no  cause  of  action,  formal  or  bifoimal, 
was  alleged,  and  hence  there  was  nothing 
to  arrest  the  statute  of  limitations.  In  re- 
spect to  amendments  It  has  been  said,  "At 
ctanrnm  law  the  general  rule  was  that  there 
must  be  dbmethtaig  in  the  record  to  amend 
by,  but  under  the  statute  of  amendment  the 
power  of  the  court  is  not  now  considered  to  be 
thus  limited.  Nererthdess,  there  must  be 
somethli^  to  ammd,  and  a  declaration  or 
complaint  which  wholly  fails  to  state  any 
cause  of  action  whatever  cannot  be  amended, 
at  lerat  bx  those  states  where  an  amendment 
Introducing  a  new  cause  of  action  Is  not  al- 
lowed." 1  Enc.  FL  ft  Pra&  009.  There  Is 
ample  power  to  permit  amendments  which 
alter  forms,  supply  omissions,  and  cure  de- 
fects In  pleadings  where  they  state  a  cause 
of  action,  but  If  the  Acts  alleged  wholly 
fall  to  show  a  right  of  recovery  and  the  bar 
of  the  statute  is  pleaded,  a  new  cause  oC  ac- 
tion cannot  then  be  attached.  It  there  Is  only 
a  defect  In  form  or  a  faulty  statement  of  a 
cause  of  action,  an  amoidment  may  be  al- 
lowed restating  a  cause  oC  action  which  had 
been  defectively  stated,  and  In  sudi  cases  tiie 
amendment  would  relate  back  fo  the  filing 
of  the  petition.  In  Service  v.  Bank,  62  Kan. 
857,  &2  Pac.  670,  which  was  an  action  on 
a  note,  an  amendment  was  permitted  by  which 
the  assignee  of  the  payor  was  snbatltuted 
for  the  payee  at  a  time  when  the  noti  would 
have  been  barred  If  action  thoem  had  not 
been  brought  until  that  time,  but  there  a 
cause  of  action  was  alleged  In  the  original 
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petition,  and  the  amendment  related  back  to 
the  beginnins  of  the  action.  The  supreme 
court  of  Illinois  had  this  Identical  question 
before  it  for  consideration,  and  while  holding 
that  if  the  action  was  originally  brought  with- 
in the  statutory  period,  and  an  amendment 
la  afterwards  filed  wliich  simply  restates  the 
right  of  recovery  originally  pleaded,  the 
amendment  is  treated  as  filed  at  the  time  the 
action  was  brought,  and  the  statute  of  limita- 
tions will  not  operate  as  a  bar;  but  it  was 
also  held:  "Where  an  original  declaration 
fails  to  state  any  cause  of  action  whatever, 
and  an  amended  declaration  does,  upon  an  is- 
sue of  the  statute  of  limitations  the  amended 
declaration  will  be  deemed  to  have  been  filed, 
and  the  action  to  have  been  Instituted,  at  the 
time  of  the  makli^  of  such  amendment,  al- 
though such  amendment  Is  confined  to  a  more 
complete  statement  of  the  same  cause  or  right 
attempted  to  be  stated  In  the  original."  To 
the  same  effect  are  Railroad  Co.  v.  Campbell 
(IlL  Sup.)  40  N.  E.  314;  Eylenfeldt  v.  Steel 
Co..  165  UL  185,  46  N.  E.  266;  Railroad  Co. 
V.  Lacey,  40  Ga.  106;  Phelps  t.  Railroad 
Co.,  94  111.  548;  I^sater  v.  Fant  (Tex.  Oiv. 
App.)  43  S.  W.  321;  Slcard  v.  Davis,  6  Pet 
124,  8  L.  Ed.  342.  It  has  been  suggested 
that  section  23  of  the  Ctvll  Code  saves  the 
proceedings  from  the  bar  of  the  statute  be- 
cause the  action  was  orighially  brought  with- 
in dtie  time,  that  plaintiff  failed  otherwise 
than  oD  the  merits,  and  that  the  new  actloa 
was  brought  within  oue  year  after  the  re- 
versal and  failure.  Only  one  proceeding  was 
be^run.  No  new  process  was  ever  served,  nor 
was  there  any  dismissal  or  discontinuance  of 
that  proceeding.  It  has  been  held  that  the 
provisions  of  the  section  referred  to  have 
no  application  to  proceedings  like  this  one. 
HIatt  V.  Anld,  11  Kan.  176;  Railroad  Co.  v. 
Schroeder,  56  Kan.  734,  44  Pac.  1093.  See, 
also,  Dobson  v.  Xoyes.  89  Kan.  471,  18  Pac. 
697.  Since  the  original  petition  did  not  state 
any  right  of  action  whatever,  and  was  wholly 
insufficient  as  a  basis  for  a  Judgment,  It  did 
not  operate  to  arrest  the  statute  of  limita- 
tions; and  hence  the  causes  of  action  set 
up  by  way  of  amendment  were  barred  at  the 
time  they  were  first  pleaded. 

The  judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remanded 
for  BQch  further  proceedings  as  may  be  tak- 
en. 

S3UTH,  CUNNINGHAM,  GREENER  and 
POLLOCK,  JJ.,  concur. 

DOSTER,  C.  J.  I  dissent  from-  the  Judg- 
ment In  this  case,  and  from  so  much  of  the 
opinion  as  applies  the  statute  of  limitations 
to  the  case  of  defendant  In  error,  the  plain- 
tiCt  below,  and  am  authorized  to  say  for 
Justice  ELLIS  that  he  also  dissents.  The 
majority  opinion  is  entirely  too  technical. 
The  original  petition  was  defective  because 
Incomplete  In  its  formal  allegations.  It  sim- 
ply omitted  the  Btatunent  of  the  consldera- 
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tlon  for  the  promise  sued  on.  The  amend- 
ment merely  supplied  the  allegallon  of  that 
clement  of  the  coutracL  Now  In  such  cases 
we  understand  the  rule  to  be  that  petitions 
are  amendable  even  after  the  running  of  the 
statute  of  limitations,  that  Is,  the  incomplete 
allegations  may  be  helped  out  by  amend- 
ment. However,  one  may  not  Introduce  a 
new  cause  of  action  Into  a  case  by  way  of 
amendment  of  bis  petition  after  the  period 
of  limitation  has  run  against  it.  He  may 
not,  under  the  guise  of  amendment,  change 
his  cause  of  action  from  one  sued  on  during 
its  life  to  one  against  which  the  bar  of  the 
statute  has  run,  nor  may  he  by  way  of 
umieudment  tack  a  barred  cause  of  action 
onto  one  against  which  the  statute  has  not 
run.  The  decisions  cited  in  the  majority 
opinion  are  Instances  of  changes  from  one 
cause  of  action  to  another,  and  do  not  con- 
stitute precedents  for  the  ruling  made  In 
this  case.  We  would  pursue  the  subject 
further,  and  collate  the  authorities  on  this 
point,  but  for  the  fact  that  the  decision  made 
can  be  shown  to  be  erroneous  upon  plain 
statutory  grounds.  The  OlvU  Code  (section 
23)  reads  as  follows;  "If  any  action  bo 
commenced  within  due  time  and  a  judgment 
therein  for  the  plaintiff  be  reversed,  or  If 
the  plaintiff  fail  in  such  action  otherwise 
than  upon  the  merits,  and  the  time  limited 
for  the  same  shall  have  expired,  the  plain- 
tiff, or  If  he  die  and  the  cause  of  action  sur- 
vive, his  representativeB,  may  commence  a 
new  action  within  one  year  after  the  re- 
versal or  failure."  The  case  of  plaintiff  be- 
low is  fully  within  the  above  statute.  He 
commenced  his  action  in  due  time;  the  Judg- 
ment he  recovered  was  reversed;  the  time 
for  the  commencement  of  a  new  action  un- 
der the  general  limitation  law  had  expired; 
he  commenced  a  new  action  within  one  year 
after  the  reversal,— that  is,  he  amended  hfs 
old  action  Into  a  new  one,  as  the  majority  of 
the  court  hold,  and  for  the  purpose  of  the 
statute  quoted  they  are  right  Now,  in  the 
name  of  all  that  Is  reasonable,  why  Is  not 
the  plalntifTs  case  within  the  saving  pro- 
vision above  quoted?  That  provision  Is 
without  qualification  or  exception.  It  does 
not  say,  "If  any  action  be  rlgbtiy  common- 
ced,"  or  "If  any  action  be  commenced  on  a 
petition  which  states  a  ground  for  relief," 
but  It  says,  "If  any  action  be  commenced," 
etc.  The  very  object  of  this  law  was  ta 
save  from  the  bar  of  the  statute  those  causes 
of  action  which  for  any  reason  could  not  be 
maintained  as  originally  commenced.  It 
sought  to  attain  that  object  by  extending  the 
general  period  of  limitation  one  year  far- 
ther.  The  decision  of  the  majority  seems 
to  us  to  be  in  utter  disregard  of  the  stat- 
ute. The  effort  to  distinguish  between  the 
amendment  of  an  old  cause  of  action  and  the 
commencement  of  a  new  one  Is  entirely  too 
technical.  According  to  the  logic  of  the  ma- 
jority. If  the  plaintiff  below  had  dismlssecl 
his  old  case  and  comnwnced  a  new  one  he 
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would  be  within  the  statute,  so  far  as  tbis  i 
particular  point  is  concerned.  Tbat  looks 
too  much  like  a  farcical  splitting  of  hairs  to 
require  comment  In  opposition  to  it.  Courts 
exist  for  the  purpose  of  trying  law  suits,  not 
to  keep  them  from  being  tried;  hence  the 
statute  of  amendments,  and  all  other  stat- 
utes which  have  for  their  object  the  reach- 
ing of  the  ends  of  Justice  despite  the  errors 
or  laches  of  the  parties,  ought  to  receive, 
and  do  always  receive,  a  liberal  Interpreta* 
tlon.  To  this  case,  however,  a  mercUessly 
strict  and  harsh  rule  has  been  applied.  It 
is  wrong.  Coffin  v.  Cottle,  16  Pick.  383.  and 
Webb  V.  Hicks,  125  N.  C.  201,  34  S.  E.  395, 
are  cases  pointedly  in  opposition  to  the  ma- 
jority opinion,  and  If  the  ruling  made  has 
any  support  in  former  decisions  of  this 
court  they  are  radically  at  fault. 


(63  KAD.  my 

CONKIJN  V.  STACKFLKTH  et  al. 
(Supreme  Court  of  XCaosas.  Divisloo  No.  1. 
June  7.  1902.) 

MORTGAGE— FORECLOSURE— PLEADING— PER- 
SONAL JUDGMENT. 

1.  Defendants  executed  two  notes  to  plain- 
tiff, eacli  secured  by  a  sepnrate  mortfrage,  and 
a  third  mortgage  on  other  property  to  secure 
the  notes.  The  Erst  two  mortguges  were  fore- 
closed, leaving  a  d^ciency  judgment  in  each 
case.  I'lainti^  tbeii  sued  to  foreclose  the  third 
uiortgage,  setting  up  the  facta,  and  alleging 
that  such  third  "mortgage  waa  given  to  secure 
any  deliciendes  there  might  remain  on  the 
afuresaid  notes  after  the  judicial  sale  of  the 
propei'tieG  described  iu  the  mortgages  fore- 
cloned  as  hereinbefore  set  forth,  and  for 
foreclosure  to  pay  such  deficiencies,  but  did  not 
ask  for  a  personal  judgment.  Held,  tbat  the 
factK  stated  entitled  plaintiff  to  a  peivonal  judg- 
ment, though  it  was  not  prayed  for. 

2.  The  allegatioD  tbat  the  mortgage  was  giv- 
en to  secure  the  deficiencies  was  not  incon- 
sistent with  the  provision  of  the  mortgage  that 
it  was  given  to  secure  the  payment  of  the 
notes. 

3.  Where  two  notes  were  given,  each  secured 
by  a  separate  mortgage,  and  a  third  given  to 
secure  any  deflcienry  there  might  be,  it  was 
not  necessary,  or  eveu  proper,  to  inclade  such 
third  mortgage  in  actions  to  foreclose  the  first 
two  mortgages. 

Error  from  district  court,  Douglas  county; 
S.  L.  lllggs,  Judge. 

Action  by  S.  L.  Conklln  against  Elsbeth 
Stackfleth  and  others.  From  a  judgment  for 
defendants,  plaintifF  brings  error.  Reversed. 

Argued  before  DOSTBK,  0.  J.,  end  JOHN- 
STON, CUNNINGHAM,  and  ELLIS,  JJ. 

W.  J.  Patterson  and  Bishop  &  Mitchell,  for 
plaintiff  in  error.  S.  C.  Russell  and  Brownell 
&  Poehler,  for  defendants  In  error. 

PER  CURIAM.  Two  promissory  notes 
were  executed,  evidencing  a  debt  due  from 
their  makers,  each  secured  by  separate  mort- 
gages. At  the  same  time  a  third  mortgage 
was  executed  on  other  property  to  secure 
these  two  notes.  Separate  actions  were 
brought  to  foreclose  the  first  two  mortgages. 
These  actions  proceeded  to  Judgment  of  tor» 


closure  and  for  a  sale  of  the  respective  par^ 
eels  of  real  estate.  In  each  of  the  actl<»is, 
after  a  sale  of  the  real  estate,  there  remained 
a  deficiency  judgment  Thereupon  this  "ac- 
tion was  brought  by  the  judgment  creditor, 
setting  up  the  fact  of  the  former  actions, 
the  umount  of  the  deficiency  judgments,  the 
giving  of  the  third  mortgage,  and  alleged 
"that  said  mortgage  was  given  to  secure  any 
deficiencies  there  might  remain  on  the  afore-' 
said  notes  after  the  judicial  sale  of  the  prop- 
erties and  tracts  described  In  the  mortgages 
foreclosed,  as  hereinbefore  set  forth."  Tlie 
petition  contained  the  prayer  that  the  plain- 
tiff might  be  decreed  to  have  a  first  Uea  upon 
the  real  estate  described  In  the  mortgage  to 
secure  the  amounts  of  such  d^clenclea,  and 
for  judgment  for  the  sale  of  the  real  estate, 
but  did  not  cantata  a  prayer  for  a  personal 
judgment  over  for  the  amounts  of  such  de- 
ficiency judgments.  The  defendants  filed  a 
demurrer  upon  the  sole  ground  that  the  petl- 
tiou  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  was  sustained 
by  the  court,  and  this  action  Is  now  here  for 
the  purpose  of  reviewing  this  ruling. 

The  court  was  In  error  in  sustaining  such 
demurrer.  While  the  prayer  of  the  petition 
did  not  ask  a  personal  judgment,  yet  the  facts 
stated  In  the  petition  were  sufficient  to  entitle 
the  plaintiff  to  that  much  relief  at  least 

Fturtber,  we  are  also  of  the  opinion  that 
under  the  allegations  of  the  petition  the  plain- 
tiff was  entitled  to  a  foreclosure  of  the  mort- 
gage. The  allegation  which  we  have  quoted 
above  Is  clear  and  distinct  that  the  mort- 
gage was  given  to  secure  these  deficiencies 
sued  for.  But  it  fs  claimed,  inasmuch  as  the 
mortgage  contains  the  provision  that  It  was 
given  to  secure  the  notes,  that  these  allega- 
tions are  contradictory  in  their  character, 
and,  the  rule  of  pleading  being  that  contradict- 
ory allegations  must  be  taken  most  strongly 
iigalnst  the  pleader,  the  construction  must  be 
that  the  mortgage  was  given  to  secure  the 
notes,  and  not  the  deficiency  Judgment.  We 
hardly  think  the  allegations  are  inconsistoit. 
It  would  be  a  very  natural  and  reasonable 
thing  for  one  seeking  to  secure  the  balance 
of  a  judgment  remaining  unirald  after  a  fore- 
closure of  a  mortgage  securing  notes  to  speak 
of  the  same  as  being  given  to  secure  the  notes. 
While  this  unpaid  balance  Is  now  iu  judgment, 
at  the  same  time  it  to  no  great  misnomer  to 
speak  of  the  same  as  due  upon  the  notes; 
and  we  might  reasonably  expect  it  to  be  so 
described,  especially  so  when  mentioning  the 
matter  long  before  any  Judgment  was  ren- 
dered. 

It  Is  also  suggested  the  action  cannot  be 
maintained  for  the  reason  that  the  plaintifT 
should  have  combined  this  action  with  the 
former  ones,  and,  having  failed  to  do  so, 
and  thereby  splitting  up  his  causes  of  actloD, 
he  cannot  now  maintain  this  one.  Granting, 
for  the  purpose  of  the  argument,  that  the  de- 
murrer raises  this  question,  we  think  the  point 
not  well  taken.  It  may  be  doubted  whether. 
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where  a  mortgage  Is  given  tax  the  purpoBe  aa 
alleged  In  this  petition,  an  action  may  be 
maintained  to  foreclose  the  same  prior  to  the 
ascertainment  of  the  deflcloicy.  A  defend- 
ant In  sach  an  action  might  well  urge  that 
the  action  should  not^  maintained  nntU  it 
was  ascertained  that  there  was  a  deficiency. 
Granting,  however,  that  all  of  these  actions 
might  have  been  joined,  stUl  we  do  not  think 
any  of  them  were  defeated  by  thdr  not  being 
so  Joined. 

Yt'e  are  of  the  opinion  that  the  conrt  should 
have  orezruled  the  demorrer,  and  taken  fur- 
ther proceedings  in  the  caae,  and  for  this 
purpose  the  Judgment  will  be  rerersed,  and 
the  case  rrananded. 


ATCHISON,  T.  &  8.  F.  RT.  CO.  DAVEN- 
PORT et  al. 
(Supreme  Court  of  KaDnas.    Jane  7,  190Q.) 

WILLS— RIGHTS  OF  WIDOW— ELECTION— PRE - 
SOUPTIONS— EMINENT  DOMAIN— DAMAGES. 

1.  Where  a  man  reading  In  a  deter  state 
dies  teHtate,  leaving  a  widow  snrviviiif  him, 
and  where  such-  testate  owns,  at  the  time  of 
bis  decease,  lands  situate  in  KaDsas,  wtiich  bj 
bis  will  were  devised  to  bis  execntois  and  tes- 
tamentary trustees,  iu  an  action  brouglit  by 
the  latter  for  damages  to  the  fee.  committed 
A^Inst  said  real  estate,  in  which  the  right 
of  the  plaintifEs  to  maiDtaia  such  action  ia 
properly  chaileuged  by  a  plea  of  the  defendant, 
ui  Uie  absence  of  any  showing  that  said  widow 
consented  to  such  will  or  that  she  has  elected 
to  take  thereunder  It  will  l>e  presumed  that 
she  is  the  o^vner  of  a  one-half  interest  In  aaid 
lands  and,  tbetef(^,  a  necessaty  party  to  said 
action. 

2.  'WTiere  a  railway  company,  upon  a  trial  In 
the  district  court  on  an  appeal  from  an  award 
unda  iHTOceedings  instituted  by  such  railway 
company  to  condemn  a  right  of  way,  which 
trial  is  held  after  the  construction  of  the  raU- 
road,  offCTS  and  causes  to  be  admitted  in  evi- 
dent the  map  and  profile  of  its  line,  show- 
ily; an  opening  tx  niidergrade  etossluE  of  val- 
ue to  the  land  fn  controversy,  and  where,  up- 
on such  trial,  the  railway  company  asks  and 
procures  to  be  given  to  the  jury  an  instruction 
that  the  landowner  has  the  right  to  maintain 
any  crossing  under  the  track  of  tho  railroad 
npcHi  such  right  of  way  "when  such  nnder- 
frade  crossing  in  no  wise  interferes  with  the 
[railway  company's]  use  of  such  track  op 
tracks  for  the  porpoee  of  operating  and  carry* 
iiig  on  its  business  thereon,  such  railway  com- 
pany or  its  successor  piay  not  close  up  such 
undergrade  crossing  without  the  consent  of  the 
landowner,  and,  if  it  does  so,  damages  may  be 
recovered  therefor  by  such  owner. 

(Syllabus  by  the  Court) 

In  banc  Error  from  district  court,  Frank- 
lin county;  Samuel  A.  Rlggs,  Judge. 

Action  by  Ira  Davenport  and  others 
against  the  Atchison,  Topeka  &  Santa  F6 
Ballway  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed. 

This  was  an  action  brought  by  the  above- 
named  defendants  in  error  as  executors  and 
tnuteea  of  the  last  will  and  testament  of 
John  Davenport;  deceased,  against  the  above- 
named  plaintiff'  In  error  for  damages  alleged 
to  have  been  sustained  by  them  on  account 


pf  the  filling  up  of  a  certain  trestle  or  wood- 
en bridge  in  the  line  of  Its  railroad  where 
the  same  crosses  a  low  place  or  depression 
on  the  land  described  in  the  petition,  and 
also  for  damages  accruing  to  tfaem  by  rea- 
son of  constructing  a  drain  through  the  rail- 
road embankment,  theretqr  causing  a  pond  to 
be  drained  and  the  water  thereof  to  over- 
flow other  p(H*tton8  of  the  land  described  In 
aaid  petition.  In  the  petition,  two  causes  of 
action  are  set  out.  the  first  being  tor  dam- 
ages <m  account  of  filling  In  a  trestle  or 
wooden  bridge,  and  the  second  for  so  con- 
Btrocting  a  drain  through  the  embankmioit 
of  the  railroad  as  to  dndn  a  pond  of  wat^ 
on  the  land  and  overflow  other  portkma  of 
said  land.  However,  upon  the  trial,  a,tt» 
the  plaintiffs  had  Introduced  idl  their  evi- 
deace  and  lested  tbeir  case,  and  a  demurrer 
had  been  interposed  to  the  evidence  as  to 
each  ot  the  causes  ot  action,  the  plaintiffs 
dismissed  their  second  cause  of  action,  and 
the  case  was  tried  and  submitted  to  the  Jury 
upon  the  averments  contained  In  the  first 
cause  of  action  only.  The  cause  of  actton 
relied  upon  for  a  recovery  by  the  plaintiffs 
alleged  that  they  were  the  owners  and  In 
possesslcm  ot  the  east  half  of  the  southwest 
quarter  and  also  the  southeast  quarter.  In 
section  28,  and  the  north  lialf  ot  the  north- 
east quarter,  la  section  33,  all  In  township 
16,  of  rouge  19,  containing  320  acres  of  land, 
more  or  less;  that  during  the  year  1882  John 
Davenport  owned  In  fee  simple  and  possess- 
ed said  land,  and  so  continued  until  his  de- 
cease on  June  IS,  1895;  that  In  t^e  year 
1SS2  the  Kansas  City  &  Emporia  Railroad 
Company,  the  predecessor  In  titie  to  the 
plaintiff  In  error,  applied  to  the  Judge  of  the 
district  court  of  Franklin  county,  Kaii„  for 
the  anointment  of  commissioners  to  lay  off 
and  condemn  a  route  through  FrankUn  coun- 
ty for  that  railroad;  that  commisslonas 
were  duly  appointed  and  qualified,  and  attet 
giving  the  notice  required  by  law,  at  the 
time  and  place  mentioned  in  said  notice,  met. 
appraised,  laid  off,  and  condenued  -a  right 
of  way  100  feet  In  width  across  the  land  de- 
scribed in  said  petition,  for  which  1138.90 
was  allowed  for  the  land  taken  and  $561.10 
as  damages  to  the  land  not  taken,  making  a 
total  of  $700.  That  John  Davenport,  the 
then  owner  of  the  land,  appealed  to  the  dis- 
trict court  of  Franklin  county  from  such 
award  aa  to  the  land  taken  and  all  other 
damages  sustained  by  him;  that  the  railroad 
was  constructed  unda  the  condemnation  pro- 
ceedings and  put  In  operation;  that,  upon 
the  construction  of  said  road,  there  were  left 
two  undergrade  crossings,  luving  a  suffl* 
dent  space  for  the  passage  of  surface  wat«r, 
wbldi  in  wet  seasons  flowed  through  them 
In  large  vtAumes,  and  tor  hOTses,  cattie,  and 
all  kinds  of  live  stock  and  farm  wagons  to 
pass  from  one  part  of  said  tract  of  land  to 
the  other;  that  the  trial  of  said  appeal  re- 
sulted in  a  vndict  in  favor  of  the  appellant 
and  against  the  railroad  company,  awarding 
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him  damages  for  tiie  land  taken  and  dam- 
ages to  the  portions  of  the  land  not  taken 
In  the  Bum  of  $1,936.60  and  costs;  that  the 
Kansas  Cl^  &  Emporia  Railroad  Company 
thereupon  fully  paid  the  amount  of  said 
award;  that  for  some  years  thereafter  said 
railroad  comirany  owned  and  operated,  or 
caused  to  be  operated,  its  line  of  railroad 
across  said  laud;  that  finally  consolida- 
tion, lease,  or  other  conv^ance  Its  property 
was  transfenred  to  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company,  which  latter 
company  owned  and  operated  the  same  until 
Its  property  was  sold  under  foreclosure  and 
satd  railroad  became  hy  purchase  the  prop- 
erty of  the  plaintiff  In  error,  which  has  ctot 
since  said  purchase  continued  to  own  and 
operate  the  same.  That  on  the  15th  day  of 
Jtme,  1895,  John  Davenport  died  testate,  be- 
ing then  a  citizen  and  resident  of  the  county 
of  Steuben,  In  the  state  of  New  York;  that  his 
last  will  and  testament  were  duly  admitted 
to  probate  In  said  Steuben  county,  and  on  the 
first  day  of  July,  1895,  a  duly  authenticated 
copy  was  admitted  to  record  In  the  probate 
court  of  Franklin  county.  Kan.;  that  by  said 
will  the  plaintiffs  were  constituted  executors 
thereof  and  testamentary  trustees  of  the  uses 
and  trusts  therein  and  thereby  created,  and 
that  letters  as  such  were  Issued  to  them. 
That  by  the  prorlslona  of  said  will  the  land 
described  In  tiie  petitlcm  was  devised  to 
them  in  fee,  subject  to  said  trnst,  and  that 
they  bare  ever  since  been,  imd  at  the  time 
of  the  bringing  of  this  action  weee,  the  own- 
ers thereof  and  In  possession  of  the  same  as 
such  executors  and  testamentary  trustees; 
that  in  the  year  1895  the  plaintiff  In  error 
unlawfully,  and  without  the  knowledge  or 
consent  of  said  JcAn  Davenport  or  the  plain- 
tiffs, filled  one  of  the  pile  trestles  or  wooden 
bridges,  marked  on  the  map  and  profile  "60 
ft  pilt^,"  but,  as  the  statute  of  llmitfttions 
bad  barred  any  action  on  that  claim,  no 
damages  woe  asked  on  account  thereof; 
that  on  or  about  the  I5th  day  of  June,  1899, 
the  plaintiff  in  error  unlawfully  and  wrong- 
fully, and  against  the  will  of  the  jOalntlffs 
below,  entered  upon  the  said  sole  remaining 
undergrade  cqpening  and  crossing,  marked  on 
the  map  and  profile  "45  ft  piling,"  UM  two 
large  Iron  or  steel  tiles,  each  of  about  4  feet 
Internal  diameter,  on  the  natural  surface 
thereof,  and  then  filled  up  solidly  said  cross- 
ing and  opening  with  earth  and  stone,  thus 
constructing  a  h^h  embankment  therein  and 
thereon,  and  th«i  laid  the  railroad  on  the 
same;  and  that  by  reason  of  closing  this 
trestle  or  wooden  structure  the  plaintiffs  or 
their  tenants  could  not  use  the  same  In  driv- 
ing their  cattle,  horses,  wagons,  or  teams 
from  one  part  of  the  land  to  the  other. 
That  John  DavHiport  purchased  the  land  In 
(luestlon  in  1880,  and  that  ever  since  the 
constmction  of  the  railroad  track  across  the 
same  he.  and  since  his  death  the  plaintiffs, 
bad,  tmtil  on  or  about  June  15,  1890,  the  date 
of  filling  up  said  trestle  or  wooden  bridge, 


been  In -notorious,  exclusive,  visible,  and  ad- 
verse possession  of  said  opening  aiod  cross- 
ing, and  had  acquired  a  perpetual  easement 
and  adverse  possession  to  the  same.  Cer- 
tain Instructions  to  tl^  Jury,  given  at  tbe- 
request  of  the  railroad  company  In  the  action 
of  John  Davenport  against  the  Kansas  City 
&  Emporia  Railroad  Company,  which  rec- 
ognized the  right  of  the  landovimer  to  main- 
tain unda^^rade  (Tosslngs  so  long  as  the- 
same  did  not  Interfo'e  with  the  operation  of 
the  railroad,  were  set  out  In  the  petition,  and 
it  was  averred  that  such  map  and  profile 
were  offered  In  evidence  by  the  railroad  com- 
pany and  received  on  the  trial  of  such  ac- 
tion to  condemn  the  right  of.vray.  It  was 
allcfired  that  on  account  of  filling  up  this 
trestle  or  wooden  bridge,  the  farm  as  a 
whole  was  depreciated,  and  the  plalntEfls 
were  damaged  in  the  sum  of  $3,000,  for 
which  amount  they  asked  Judgment  The 
answer  of  the  jdalntlff  In  error  In  substance 
admitted  acquiring  the  right  of  way  over  the 
premises,  and  that  on  an  appeal  to  the  dis- 
trict court  of  FrankUn  county  the  sum  of 
$1,936.60  -was  awarded  John  Davenport  as 
and  for  the  value  of  the  land  taken  and 
damages  to  the  land  not  taken,  and  that  the 
Kansas  City  ft  Emporia  RaUroad  Company 
paid  the  same  as  alleged  In  the  petition,  and 
it  alleged  that  the  railroad  company,  by 
such  proceedhigs,  acquired  an  absolute  and 
perpetual  right  of  way  over  and  across  tbe 
premises  described  for  Its  railroad,  and  a 
paramount  right  to  tbe  use  and  oijoyment 
of  the  same  for  such  purpose.  It  doiled 
that  any  reservation  was  made  for  under- 
grade crossings,  or  that  any  righto  were 
granted  to  John  Davenport  for  any  such  un- 
do'grade  crossings.  It  denied  that  the  tres- 
ties  or  wooden  bridges  marked  "Piling  45 
feet"  and  "Piling  60  feet"  on  tbe  map  and 
profile  were  so  marked  to  designate  under- 
grade crossings  for  the  use  of  tbe  landowner, 
hut  It  averred  that  they  were  so  marked,  by 
the  engineer  In  charge  of  tbe  constmctlon  of 
the  road,  to  taidlcate  how  tiie  railroad  should 
be  constructed  over  low  depressions  and  wa- 
ter ways  and  as  a  guide  to  the  persons  In 
charge  of  the  work  of  building  the  railroad. 
It  denied  the  authwlly  of  the  plaintiffs  be- 
low to  maintoln  the  action,  and  alleged  that 
th^  were  not  the  real  parties  In  tntoest. 
It  also  denied  goierally  all  the  allegations 
of  tbe  petition  not  thereinbefore  spedflcally 
admitted.  The  Instructions  of  the  district 
court  of  Franklin  county  and  the  findings  of 
the  Jury  In  the  case  of  the  appeal  of  John 
Davoiport  from  the  award  of  damages  made 
by  the  condemnation  commiMloners  were  set 
out  la  full  In  the  answw.  The  defendanto 
in  error,  in  their  reply,  denied  generally  tbe 
all^atlons  of  new  matter  contained  in  the 
answer.  Uiion  these  Issues,  at  the  January, 
1900.  term  of  the  district  court  of  Franklin 
coimty,  the  case  was  tried  before  a  Jury,  and 
a  verdict  of  ?800  was  rendered  against  the 
railway  company,  upon  which  Judgment  was 
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duly  entered.  Th6  railway  company  broaght 
OTor. 

Upon  the  trial  of  the  case,  the  will  of  John 
Davenport,  deceased,  was  offered  In  evidence. 
Such  will  contained  hequests  to  the  wife  of 
the  testator,  Sarah  Lyon  Davenport,  of  books, 
furniture,  household  fixtures,  paintings,  and 
then  proceeded:  "And  I  further  give  and 
bequeath  to  my  said  wife,  Sarah  Lyon  Dav- 
enport, two  hundred  and  fifty  thousand 
(?250,000)  dollars,  the  same  to  be  received 
and  accepted  by  her  in  lieu  of  any  right  or 
claim  to  dower  or  other  Interest  In  my  estate, 
except  as  provided  by  this  will.  And  It  1b 
my  request  and  desire  that,  in  case  my  wife 
should  accept  said  provision  made  for  her 
benefit  as  aforesaid,  she  should  forthwith 
execute  and  deliver  to  my  executor,  herein- 
after named,  a  full  conveyance  and  release 
of  all  her  rights  of  dower,  or  any  other  In- 
terest in  my  said  estate."  There  was  a  be- 
quest made  to  the  executors  and  trustees  of 
$50,000  In  trust  to  invest  and  reinvest,  and 
to  "pay  over  the  Interest  or  Income,  as  the 
same  may  accrue,  but  not  by  way  of  antici- 
pation, to  my  said  wife,  Sarah  Lyon  Daven- 
port, during  her  natural  life."  The  ninth 
clause  of  the  will  contained  the  following: 
'*!  nominate,  constitute,  and  appoint  my 
brother,  Ira  Davenport,  my  cousin  William 
S.  Bumes,  and  my  brother-in-law  Reuben 
noble  Lyon,  the  executors  of  this,  my  last 
will  and  testament,  and  trustees  for  the  pur- 
pose therein  named,  and  I  hereby  authorize 
and  empower  my  said  executors  and  trustees, 
or  any  two  of  them,  to  sell  and  convey  any 
and  all  my  real  estate  In  the  state  of  New 
York  or  any  other  state  In  the  Union,  at  pub- 
lic or  private  sale,  by  deed,  with  or  without 
covenants  binding  my  estate,  and  I  fmrther 
anthortee  any  two  of  my  said  executors  and 
trustees  to  execute  deed  in  pursuance  to  any 
contract  heretofore  made  by  me  which  I  may 
be  bound  to  execute,  and  also  to  appoint 
agents  tor  the  sale  of  any  lands  that  may  be- 
long to  me."  "I  authorize  and  empower  my 
said  executors  to  convert  all  of  said  estate, 
not  otherwise  specifically  devised  or  be- 
queathed. Into  money  as  fast  as  they  deem 
It  advisable,  and  to  divide  the  proceeds  there- 
of and  to  make  all  necessary  contracts  and 
conveyances  therefor."  After  the  will  was 
read  In  evidence,  defendant's  counsel  object- 
ed to  further  testimony  In  the  case,  and 
moved  for  Judgment  for  the  defendant  for 
costs,  for  the  reason  that  under  the  will  read 
In  evidence  it  did  not  appear  that  the  plain- 
tiffs were  the  real  parties  In  Interest,  or  that 
they  had  any  right  to  maintain  the  action; 
■which  objectipn  was  overruled,  and  excep* 
ttons  taken.  In  the  course  of  the  trial  it  was 
admitted  that,  at  the  time  of  the  death  of 
John  Davenport,  he  left  his  widow  surviving 
lUm,  but  there  was  no  evidence  showing  or 
ttmdin^  to  show  any  election  by  her  to  take 
Tinder  the  will.  The  court  was  requested  by 
the  railway  company  to  Instruct  the  jury 
that  she  was  the  owner  of  one-half  of  the 


land  in  question,  and  entitled  to  one^half  of 
all  damages  done  to  the  land  by  the  defend- 
ant, which  instruction  was  refused,  and  ex- 
ceptions taken.  The  specifications  of  error, 
so  far  as  they  will  be  considered  in  the  opin- 
ion, are  as  follows:  "(1)  In  overruling  the 
objectinn  made  by  the  defendant  below  to 
the  introducing  of  any  testimony  In  the  case, 
and  Us  motion  for  judgment  In  its  favor  for 
costs;  (2)  in  overruling  the  demurrer  filed 
by  the  plaintiff  in  errw  to  the  evidence  of  the 
defendants  In  error;"  "(6)  In  overruling  the 
motion  filed  by  the  plaintiff  In  error  for  a 
new  trial;  (7)  in  rendering  Judgment  on  the 
VCTdict  of  the  Jury  in  favor  of  the  plaintiffs 
and  against  the  railway  company." 

A.  A.  Hnrd  and  O.  J.  Wood,  for  plaintiff 
In  error.  John  W.  De  Ford  and  W.  A  De 
Ford,  for  defendants  In  error. 

ELLIS,  J.  (after  stating  the  facts).  Under 
the  will  of  John  Davenport,  the  lands  of 
which  he  died  seised  and  possessed  In  Kan- 
sas were  not  specifically  devised  to  his  exec- 
utors and  testamentaiT  trustees;  still,  we 
think  the  powers  contained  In  the  will,  and 
the  duties  Imposed  thereunder,  were  equiv- 
alent In  law  to  a  devise  for  the  uses  and  pur- 
poses therein  named.  As  to  the  real  estate 
situated  In  this  state,  such  wdU  would  not 
affect  the  rights  of  his  widow  thereto  unless 
she  consented  to  such  will  In  writing,  or  elect- 
ed to  take  under  it  after  the  decease  of  her 
husband.  There  was  a  total  failure  of  proof 
In  respect  to  -both  propositions.  For  aught 
that  appeared  in  the  case,  the  widow  may 
still  be  claiming  to  own  a  one-half  Interest 
in  the  land,  and  when  challenged  by  the  an- 
swer of  the  railway  company  It  was  the  duty 
of  the  plaintiffs  to  show  the  facts  In  suppwt 
of  their  claim  of  ownership,  and  to  negative 
the  prestunption  that  the  widow  Inherited  an. 
interest  under  the  laws  of  Kansas.  It  Is  Idle 
to  cite  authorities  upon  these  fundamental 
pr<908ltlon8,  and  w«  do  not  understand  the 
counsel  for  defendants  In  error  to  seriously 
contest  eithw  of  them.  They  say  In  their 
brief;  "As  the  law  now  stands,  If  he  left  no 
children  and  she  had  repudiated  his  will  she 
would  have  taken  by  descent  the  one  undivid- 
ed half  of  the  Kansas  lands,  and  the  trus- 
tees the  other  half,  by  virtue  of  the  will,  and 
she  and  they  would  he  tenants  In  commcm. 
Assuming,  then,  but  not  admitting  <for  tl^e 
truth  Is,  she  accepted  the  will),  all  that  to  be 
so,  and  to  have  heen  shown  at  the  trial  (and 
it  was  not),  still  the  plaintiffs  below  were  en- 
titled to  recover  the  entire  damages  for  the 
choking  up  of  this  crossing;  tor  It  is  well  set- 
tled that  a  tenant  In  common  In  exclusive 
possession  can  recover  damnges  done  to  the 
common  freehold  without  Joining  the  co-ten- 
ant not  in  possession,  'for  the  benefit  of  him- 
self and  co-tenant' "  In  suK>ort  of  this  con- 
tention counsel  for  defendants  In  error  cite 
us  to  the  following  cases:  BIgelow  v.  Ris- 
ing, 42  Vt.  678;  Jewett  T.  Whitney.  43  Me 


Digitized  by  Google 


198 


68  PACIFIC 


REPORTER. 


(KatL 


243;  Grassmeyer  t.  Beeaon,  18  Tei.  753,  70 
Am.  Dec.  309;  Bricker  v.  Ledbetter,  26  Kan, 
269;  Anderson  r.  Gray.  134  111.  550,  25  N.  E. 
843.  23  Am.  SL  Rep.  696;  Bird  v.  Lisbros,  9 
Cal.  1,  70  Am.  Dec.  C17;  Refining  Co.  v. 
Tabor.  13  Colo.  41,  21  Pac.  9^,  5  L.  R.  A. 
2.16,  16  Am.  St  Rep.  185;  Thomas  v.  Hun- 
sucker,  108  N.  C.  720,  13  N.  E.  221.  In  the 
case  of  BIgelow  v.  Rising,  supra,  It  1b  stated 
In  the  syllabus:  "One  of  two  or  more  ten- 
ants In  common  of  real  estate  may  maintain 
an  action  In  his  own  name  for  a  trespass  on 
such  estate  against  a  mere  stranger,  and  In 
such  action  may  recover  the  whole  damage 
to  the  property  for  the  benefit  of  himself  and 
his  co-tenant."  In  Jewett  v.  Whitney,  supra, 
the  third  clause  of  the  syllabus  reads  as  fol- 
lows: "A  co-tenant  in  possession  may  main- 
tain trespass  quare  clausum  against  a  stran- 
ger for  an  Injury  to  the  freehold."  In  the 
syllabus  in  the  case,  of  Grassmeyer  v.  Beeson, 
supra,  is  found  the  following:  "We  hare 
heretofore  decided  that  one  tenant  in  com- 
mon may  maintain  trespass  to  try  title 
against  a  stranger."  In  Bricker  t.  Ledbetter, 
supra,  the  first  clause  of  the  syllabus  reads: 
"Where  It  appears  that  a  husband  and  wife 
entered  into  the  possession  of  vacant  land, 
built  a  house  ttiereupon,  and.  occupied  It,  such 
possession  Is  prima  facie  evidence  of  title, 
and  sufiiclent  as  against  a  mere  trespasser 
and  wrongdoer."  The  last  clause  of  the  syl- 
labus in  Bird  v.  Lisbros,  supra,  is  as  follows: 
"A  party  in  possession  of  land  Is  deemed  in 
law  the  owner  against  all  persons  but  one 
having  superior  title  thereto.  Possession  l6f 
evidence  of  title,  and  the  possessor,  in  con- 
veying. Is  deemed  to  convey  the  title  itself 
sufficiently  to  enable  his  grantee  to  maintain 
ejectment  against  a  mere  trespasser."  The 
other  cases  cited  have  no  possible  bearing 
upon  any  phase  of  this  ease,  and  we  are  at 
a  loss  to  know  why  they  are  refen-ed  to  in 
the  brief.  It  will  t»e  seen,  by  the  quotations 
from  the  authorities  cited  above,  that  one 
tenant  In  common,  in  exclusive  possession  of 
lands  and  tenements,  may  maintain  an  ac- 
tion against  a  mere  trespasser  and  wrongdoer 
for  the  benefit  of  himself  and  his  co-tenants. 
In  this  case  the  railway  company  was  neither 
a  trespasser  nor  a  mere  wrongdoer.  It  ac- 
quired possession  of  Its  right  of  way  In  a 
lawful  manner,  and  may  not  be  cltargM  la 
this  action  with  an  unlawful  entry  thereon. 
In  Railway  Co.  v.  Manson,  81  Kan.  337,  341, 
2  Pac.  800,  803,  this  court  held:  "Under  con- 
demnation proceedings,  a  railroad  company 
acquires  the  exclusive  use  of  the  land  con- 
demned, so  far  as  is  necessary  for  railroad 
purposes,  and  the  original  landowner  has  no 
right  to  go  upon  the  land  or  construct  fences 
thereon.  If  his  action  Interferes  with  the  use 
of  the  property  condemned  for  railroad  pur- 
poses. Therefore,  In  many  cases  the  right 
of  the  own^  practically  amounts  to  nothing 
where  the  land  is  condemned  for  a  railroad 
company,  because  the  purposes  of  tlie  rail- 


road company  may  require  the  use  of  the 
land  taken  to  such  a  degree  as  to  forbid  the 
owner  from  any  benefit  whatever."  JSee,  al- 
so, Kansas  Cent.  R.  Co.  v.  Jackson  Co. 
Com'rs,  45  Kan.  716,  26  Pac.  3&4. 

As  the  case  must  go  back  to  the  court  be- 
low for  a  new  trial.  It  is  proper  that  we 
should  determine  questions  which  are  here 
fairly  presented,  which  relate  to  the  sub- 
stantive rights  of  the  parties,  and  which.  If 
the  proofs  Justify  It,  are  certain  to  be  again 
raised  In  the  trial  courL  As  to  the  claim  of 
the  defendants  In  error  tliat  they  and  their 
testate  acquired  a  title  to  the  undergrade 
crossing  by  adverse  possession,  it  will  suffice 
to  say  that  the  contention  is  wholly  without 
merit  In  fact  or  foundation  In  law.  Upon 
principle  and  authority  the  rule  ought  to  be, 
and  -  undoubtedly  Is,  that  where  a  railway 
company  Instituted  proceedings  to  condemn 
land  tor  use  as  a  right  of  way,  and  upon  a 
trial  fn  an  appeal  to  the  district  court  from 
the  award  of  damages  by  commissioners, 
which  trial  was  held  after  the  construction  of 
the  line  of  railroad.  It  appeared  that  an  un- 
dergrade crossing  of  great  value  to  the  farm 
had  been  left  by  the  railway  company;  where, 
upon  the  trial  of  such  an  action,  the  map 
and  profile  of  the  road  showing  the  width 
of  such  opening  or  undergrade  crossing  were 
offered  lu  evidence,  and  the  railway  company. 
In  order  to  reduce  the  damages  to  be  award- 
ed, asked  and  obtained  an  instruction  to  the 
Jury  in  the  following  words:  "You  are  In- 
structed that  the  plaintiff  has  the  right  to 
build,  construct,  and  ma'lntaln  any  crossing 
of  defendant's  right  of  way  upon  his  land 
which  shall  be  under  the  track  or  tracks  of 
defendant's  road  upon  such  right  of  way, 
when  such  undergrade  crossing  In  no  wise  in- 
terferes with  the  defendant's  use  of  such 
track  or  tracks  for  the  purpose  of  operating 
and  carrying  on  its  business  thereon;"  and 
where,  several  years  later,  the  company  or 
its  successor,  while  Improving  the  railroad. 
Instead  of  putting  In  a  permanent  Iron  bridge 
and  preserving  to  the  landowner  the  use  of 
such  crossing,  wholly  Ignored  the  rights  which 
upon  the  aforesaid  trial  In  tbe  condemnatory 
proceedings  the  Jury  were  presumably  led  to 
believe  had  become  vested  in  the  latter,  and 
closed  up  such  crossing  without  his  consent, 
and  against  his  will, — under  such  circum- 
stances the  Imposing  of  additional  servitude 
upon  the  land,  to  the  injury  of  the  owner  of 
the  fee,  should  be  recompensed  by  an  allow- 
ance of  additional  damages,  which  may  be 
recovered  in  a  proper  action  by  such  own«. 
Railway  Co.  t.  Haines,  10  Kan.  440,  442; 
Railway  Co.  v.  Allen,  22  Kan.  280,  31  Am. 
Rep.  190;  Railroad  Co.  v,  Kregelo,  32  Kan. 
OOS,  5  Pac.  15;  Railroad  Co.  v.  Kuhn,  38 
Kan.  104,  16  Pac.  75;  Railroad  Co.  v,  Gos- 
per, 42  Kan.  561,  22  Pac.  634.  Such  belns 
the  purpose  of  this  action,  under  Its  pleadings 
the  railway  company  was  entitled  to  have 
the  matta  of  damages  settled  once  for  all. 
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and  to  tliat  end  ft  could,  and  did.  Insist  that 
tbe  real  parties  In  Interest  should  be  made 
parties  to  the  Bult 

Because  the  erldMice  does  not  show  that 
the  plaJntiffs  to  the  court  below  were  oitltled 
to  maintain  this  suit  wlthfMit  Joinlog  tbe 
vldow  as  a  part7  plaintiff,  the  Judgment  is 
rvmsed  and  a  new  trial  granted.  AU  the 
Jostlces  concurring. 


m  Kan.  137) 

BREWSTEB  t.  GRAOET  et  aL 
<8apreme  Conrt  of  Kansas,  Dividon  No.  1. 
Juoe  7,  1002.) 

LRASB— CONSTRUCTION— BIGHTS  OF  U.ND- 
LORD— ASSIQNMBNT. 
Where  the  owner  of  farm  lauds  leases 
the  same,  reservinx  to  himself  tbe  ri^ht  to  en- 
ter thereon  Bod  prepare  tlie  ground  for  or 
sow  a  crop  of  wheat,  and  when  it  is  provided 
la  tbe  asreement  that  for  such  purpuse  "be 
and  bis  serraots  and  afrents  may  enter  opon 
anch  premises  without,  let  or  hiudrnnce,  and 
the  parties  of  the  second  psrt  hereby  waive 
■11  claims  for  damages  incident  thereto,"  the 
ri^ht  of  such  landlord  to  so  enter  upon  snid 
lands  tor  the  purposes  nsmed  in  the  agree- 
ment Is  asslgnahlflh  and  maj  ba  emiTersd  to  « 
tenaat. 

(Srllaboa  bf  the  Conrt) 

Error  from  district  court  Kingman  coun- 
ty: P.  B.  GUlett.  Judge. 

Action  by  B.  O.  Brewster  against  L.  L. 
Gracey  and  U.  M.  Boyd.  JudgmeDt  for  de- 
fendants, and  plalntiCF  brings  error.  Af- 
firmed. 

Argued  before  DOSTBR,  G.  J.,  and  JOHN* 
8TON,  CUNNINGUAM.  and  BLLIS,  JJ. 

a  W.  Falrchlld,  for  plaintiff  In  wror.  W. 
U.  Wallace,  for  defendants  In  «rar. 

ELLIS.  J.  This  action  was  brought  orlg* 
InaUy  In  tbe  district  court  of  Klngmau  coun- 
ty to  enjoin  tbe  defendants  In  error  from 
entering  upon  lands  occupied  by  tbe  plaintiff 
below,  and  sowing  wheat  thereon.  In  tbe  fall 
of  1900.  A  temporary  Injunctlou  was  grant* 
ed.  wblcb  was  afterwards  dissolved,  ezcep- 
ttons  were  taken,  and  proceedings  In  error 
Instituted  to  this  court  to  review  such  order 
of  the  district  court  That  case  Is  No.  11,- 
930,  and  Is  decided  at  thla  term.  09  Pae. 
112&  Afterwards  the  action  was  tried  upon 
toe  merits,  an  Injunction  was  denied,  and 
plaintiff  below,  as  plaintiff. In  error,  brings 
toe  cause  here  for  review. 

Tlie  fscta  are  that  In  the  early  spring  of 
1900  tbe  plaintiff  entered  upon  the  lands  In 
controTersy  under  a  written  lease,  and  plant- 
«d  about  80  acres  of  com  thereon.  Such 
lease  contained  the  following  clause:  'That 
In  case  said  first  party  shall,  during  the  con- 
tinoance  of  this  lease,  desire  to  sow  or  plow 
and  prepare  tbe  ground  for  the  cropa  of  tbe 
following  season,  or  to  make  any  Improve- 
mento  thereon,  he  and  his  servants  and 
agento  may  enter  npon  said  premises  for 
sncb  purposes  without  let  or  hindrance,  and 
th«  partj  of  toe  wcond  part  hereby  waives 


all  claims  for  damages  Incident  tteretow* 
In  the  succeeding  September,  defendant  Boyd 
entered  npon  the  land  to  controversy,  and 
began  to  sow  wheat  in  tbe  standing  corn, 
claiming  a  right  so  to  do  under  a  lease  which 
he  asserted  was  made  to  him  by  an  agent  of 
tbe  owner  of  the  land  with  his  authority; 
and  to  prevent  Boyd,  the  alleged  lessee,  and 
Grocoy,  who  claimed  to  be  agent  for  the 
owner  of  the  land,  from  putting  In  wheat 
thereon,  this  action  was  brought  The  piv- 
otal question  in  the  case  was  whether  the 
lease  to  Boyd  was  made  by  Gracey,  aa 
agent  of  the  landlord,  with  the  latter's  au- 
thority. Upon  that  proposition  the  evidence 
was  conflicting,  but  seems  to  predominate  to 
favor  of  the  determination  of  the  trial  coiu^ 
that  Gracey  was  duly  authorized  to  execute 
such  lease  as  agent  for  the  landlord.  Tbe 
finding  of  the  court  upon  the  matter  Is  con- 
clusive. Without  presenting  any  authority 
In  support  of  hla  contention,  counsel  for 
plaintiff  to  error  Insists  that  toe  right  re- 
tained by  the  landlord  to  enter  npon  toe 
premises  and  sow  wheat  was  personal  to 
himself,  or  at  least  that  It  was  not  assign- 
able or  transferable  to  a  lessee^  We  do  not 
regard  the  position  as  tenable,  and  bold  that 
In  toe  absence  of  a  stipulation  to  the  con- 
trary, toe  landlord  could  grant  toe  right 
tons  reserved  to  a  tenant 

Tbe  Judgment  of  toe  district  court  la 
aflbmed*  All  toe  Justices  coneurrlnit 


(flS  Kan.  HO) 

STATE  T.  SMILET. 
(Supreme  Conrt  of  Kansas.    Jnne  T, 

BTATOTBS— C01*STRUCTI  0N-CONSTmJTI0«- 
ALITY— MONOPOLIES— AnREEHBNT 
IN  RSSTRAINT  OF  TRAD£. 

1.  The  geuerai  language  of  sUtotes  wHI  bs 

limited  to  such  persons  and  subjects  as  it  is 
reuKouflhle  to  presume  toe  legislalnre  luteuded 
it  should  apply. 

2.  Objections  to  toe  constltotiooal  validity 
of  Btatotes  can  be  made  only  by  toose  to  whom 
the  enactment  applies  and  against  whom  at- 
tempts to  enforce  It  are  made. 

5.  Hie  making  of  anticompetitive  trade 
agreements  as  to  products  and  merchandise 
bought  or  sold  on  the  general  market  is  con- 
trary to  public  policy,  and  It  la  competent  for 
the  legislatnre  to  enact  penal  measures  to  pre-  * 
vent  toe  maklag  and  canying  out  of  midi 
agreements. 

4,  Chapter  2nB^  Laws  18B7,  known  as  ths 
"Antitrust  Law,''  does  not  conflict  wito  the 
guaranty  of  tiftot  to  acquire  pronerbr  by  law- 
ful contract  secured  by  toe  federal  constitu- 
tion, and  Is  a  valid  eaerdse  of  legislative 
power. 

6.  An  agreement  entered  into  by  all  toe  deal- 
ers on  a  certain  market,  limiting  toeir  right 
severally.  Under  stipulated  torfeitores  or  pen- 
alties, to  buv  all  the  grain  they  otoerwiss 
might  on  such  market  Is  an  agreement  in  re- 
straint of  trade,  and  falls  within  toe  penal 
terms  of  the  antitrast  act  of  1807. 

6.  An  Instruction  to  toe  Jury,  posslblj  cp> 
roneous,  but,  if  ao,  harmless,  discussed,  and 
toe  lack  of  error  Ifi  giving  U  pototed  out. 

Pollock,  J.,  dissenting. 

(Sijrllahas  Igr  the  Court) 
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In  banc.  Appe&l  from  district  court,  Rush 
county;  J.  E.  Andrews,  Judge. 

E.  3.  Smll^  was  convicted  of  Tlolatlon  of 
the  antl&ust  law,  and  appeals.  Affirmed. 

H.  Whiteside,  for  appellant.  A.  A.  God- 
ard,  Atty.  Gen.,  and  J.  W.  McCormlck  (Kceler 
&  Hite  and  Allen  &  Allen,  of  counsel),  for 
the  State. 

DOSTBB,  C  3.  Th]a  l8  an  appeal  from  a 
Judgment  of  convlctUm  of  a  violation  of  the 
antitrust  law.  The  Information  on  which  the 
conviction  was  baaed  reads  as  follows:  "I, 
the  undersigned  county  attorney  of  said  coun- 
ty, In  the  name  and  Igr  autiiorlty  and  on  be- 
half at  the  state  of  Kansas,  give  Information 
that  on  the  20th  day  of  November,  A.  D. 
1900.  hi  said  county  of  Bush  and  state  of 
Kansas,  one  B.  J.  Smll^,  secretary  and  r^ 
resaitatlve  of  the  Kansas  State  Grain  Dealers' 
Assodation,  did  then  and  there  unlawfully 
enter  Into  an  agreement,  contract,  and  com- 
bination hi  the  county  of  Bush  oud  the  state 
of  Kansaa  with  divers  and  sundry  persona, 
partners,  companies,  and  cocpcnratlons,  or 
grain  dealers  and  grain  buyers  In  the  town 
of  Bison,  In  said  county  and  state  aforeuld, 
to  wit,  Humburg  ft  Abrens,  the  LaCrosse 
Lomber  &  Grain  Co.,  the  Blaon  Milling  Co., 
and  George  B.  Weicten,  who  were  at  the 
same  time  and  place  competitive  grain  deal- 
era  and  buyers,  to  pool  and  fix  the  price  the 
said  grain  dealers  and  buyers  should  pay  at 
the  said  place,  and  to  divide  between  them 
the  net  earnings  of  said  grain  dealers  and 
buyers,  and  to  prevent  competition  In  the  pur- 
chase and  aale  of  grain  among  the  said  deal- 
era  and  buyers;  contrary  to  the  form  of  stat- 
ute In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 
The  proceeding  was  Instituted  and  conviction 
bad  under  chapter  205,  Laws  1897.  A  ques- 
tion is  raised  as  to  whether  the  chaise  was 
made  and  Judgment  pronounced  under  that 
or  certain  other  statutes.  Thia  will  be  no- 
ticed hereafter.  The  parts  of  the  act  of 
1807  which  apply  to  the  case  read  as  follows: 

"Section  1.  A  trust  is  a  combination  of  cap- 
ital, skill  or  acts,  by  two  or  more  persons, 
firms,  corporations,  or  associations  of  per- 
sons, or  either  two  or  more  of  them,  for  ei- 
ther, any  or  all  of  the  following  purposes: 
Firat— To  create  or  carry  out  restrictions  In 
trade  or  commerce,  or  aids  to  commerce,  or 
to  carry  out  restrictions  in  the  fun  and  free 
pursuit  of  any  bu^ess  authorized  or  per^ 
mltted  by  the  laws  of  this  state.  Second— To 
increase  or  reduce  the  prtce  of  merchandise 
produce  or  commodities,  or  to  control  the 
cost  or  rates  of  insurance.  Third— To  prevent 
competition  la  the  manufacture,  makhig, 
tran8portatl<ni,  sale  or  purchase  of  merchan- 
dise, produce  or  commodities,  or  to  prevent 
competition  in  aids  to  commerce.  Fourth— 
To  fix  any  standard  or  figure,  whereby  its 
price  to  the  public  shall  be,  in  any  manner, 
controlled  or  established,  any  article  or  com- 


modity or  merchandise^  produce  or  commerce 
intended  for  sale  uae  or  consamptlon  in  this 
state.  Fifth—To  make  or  enter  Into,  or  ex- 
ecute or  cany  out,  any  contract,  obligation 
or  agreement  of  any  kind  or  description  by 
which  tliey  shall  bind  or  have  to  bind  them- 
selves not  to  sell,  manitfacture,  dispose  of  or 
transport  any  article  or  commodity,  or  article 
of  trade,  use,  merchandise,  commerce  or  con- 
sumption, below  a  common  standard  figure; 
or  which  they  shall  agree  In  any  manner 
to  keep  the  price  of  such  article,  commodity 
or  transportation  at  a  fixed  or  graded  figure; 
or  by  which  they  shall  in  any  manner  estab- 
lish or  settle  the  price  oi:  any  article  or  com- 
modity or  transportation  between  them  or 
themselvM  and  others,  to  preclude  a  free  and 
unrestricted  competition  among  themselves 
or  others  in  tronaportation,  sale  or  maon- 
facture  of  any  such  article  or  commodity;  or 
by  which  they  shall  agree  to  pool,  combine 
or  unite  any  Interest  they  may  have  in  con- 
nection with  Uie  manqfacture  sale  or  tnuis- 
portatkm  of  any  such  artlde  or  commodity, 
that  Us  price  may  in  any  manner  be  affected. 
And  any  such  combinations  are  hereby  dedar- 
ed  to  be  against  public  p(dicy,  unlawful  and 
-void, 

"Sec.  2.  All  persons,  companies  or  corpora- 
tions within  this  state  are  hereby  denied  the 
right  to  form  or  to  be  in  any  manner  inter* 
ested,  either  directly  or  Indirectly,  as  prin- 
cipal, agent,  rqmsentatlve,  consignee  or  oth- 
erwise, In  any  trust  as  d^Lned  In  section  one 
of  this  act." 

Snbeequoit  sectlona  of  fbe  act  contain  pmal 
provlsionB,  under  which  appelant  was  fined, 
and  ordered  committed  to  Jail.  The  above 
statute  Is  asaailed  with  great  vehemence  by 
counsel  for  appellant.  Their  contention  la 
that  It  Imposes  such  llmitatlona  upon  freedom 
of  contract  as  to  constitute  a  deprivatifm  of 
the  right  of  property  contrary  to  the  guar- 
anty at  the  fourteenth  amendment  to  the 
feda»l  constitution.  Th^  say  that.  Instead 
of  bdng  what  it  purports,— an  act  to  prevent 
unreasonable  restrictions  upon  trade— It  la  it* 
self  such  restriction,  and  Is  therefwe  viola- 
tive of  the  fundamental  right  to  acquire  prop- 
erty by  lawful  contract  To  enfwce  these 
contentions  many  generalities  of  language 
culled  out  ot  the  reported  decisions  and  the 
writings  of  the  commentators  liave  been  quot- 
ed, but  no  concrete  Instances  of  beddings,  by 
courts  of  last  resort,  adverse  to  enactmenU 
of  the  character  of  the  one  In  question,  have 
been  cited.  Two  recent  decisions  by  subor^ 
dinate  federal  Judges,  ruling  against  the  valid- 
ity of  statutes  of  a  similar  kind,  have  been 
called  to  our  attention.  In  re  Orlce  (0.  O.) 
70  Fed.  627;  Insurance  Co.  v.  Cornell  (a  C.) 
110  Fed.  816.  The  oidniona  In  botii  these 
<»ses,  so  far  aa  they  discuss  tiie  sobject  of 
the  repugnancy  of  the  acts  under  considera- 
tion to  the  constitutional  guaranty  of  free- 
dom of  contract,  are  open  to  the  criticism  of 
belnff  without  the  bonds  of  the  meritorious 
question  at  laaue.  This  Is  pezcdvable  at  oucsl 
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Tbe  llliflt-mentloned  case  involTed  the  antl- 
trnst  statute  of  Texas.  That  statute  exempt- 
ed from  its  terms  the  original  producer  or  rais- 
er of  agricultural  products  or  lire  stock.  The 
other  case  lOToWed  the  antitrust  statute  of 
Nebraska.  Tliat  statute  exempted  from  Its 
provisions  assemblies  or  associations  of  labor- 
Ing  men.  Tbe  making  of  these  exceptions 
was  discriminatory  class  legislation,  and  con-. 
Btituted  a  denial  of  the  equal  protection  of 
the  law,— so  the  Judges  ruled.  That  ruling 
was  all-BufiicIent  for  tbe  purpose  of  tbe  cas- 
es. Not  only  that,  It  was  on  the  only  neces- 
sary question  In  the  cases.  Hence  the  dis- 
IKisitlon  made  of  them  on  tbe  one  special 
feature  forbade  an  opinion  on  tbe  abstract 
general  question,  and  rendered  all  that  was 
said  upon  It  dictum  of  tbe  baldest  kind.  Tbe 
supreme  court  of  tbe  United  States  recently 
bad  an  Identical  occasion  to  declare  the  law 
In  advance  of  the  presentation  of  a  necessary 
Issue  concerning  It  It  was  In  tbe  case  of 
Connolly  v.  Sewer  Pipe  Go.  (Just  decided)  22 
Sup.  Ct  431.  40  L.  Ed.  6m  That  case  involv- 
ed the  validity  of  the  antitrust.  law  of  lUl- 
Dols,  an  enactment  similar  to  tbe  statutes  of 
Texas  and  Nebraska,  and,  like  them,  contain- 
ing an  exception  In  favor  of  a  certain  class. 
The  court  held  tbe  statute  Invalid  because 
of  the  exception,  but  very  properly  refrained 
from  making  pronouncement  of  what  tbe  law 
would  be  If  it  had  not  contained  the  excep- 
tion. Tbe  opinions  of  the  Judges  In  the  cases 
of  In  re  Grice,  supra,  and  Insurance  Co.  v. 
Cornell,  supra,  are  not  regarded  by  us  as 
authority.  Tbey  are,  however,  adopted  as  ap- 
goments  by  counsel  for  appellant,  and  as  such 
are  entitled  to  consideration.  Nevertheless, 
as  arguments,  they  are  barren  of  reference  to 
adjudged  cases,  except  In  the  form  of  quota- 
tions of  abstract  and  general  statement  The 
burd^  of  their  reasoning  la  that  tbe  statutes 
under  consideration  were  so  broad  and  com- 
prehensive in  their  terms  as  to  be  inclusive 
of  classes'  of  persons  and  kinds  of  business 
tbat  It  would  be  unreasonable  and  tyrannical 
to  regulate  in  the  mode  attempted.  In  the 
case  first  cited  It  Is  said,  among  otber  things 
of  like  kind:  "Two  village  grocers  doing  busi- 
ness at  a  loss  to  both  could  not  form  a  part- 
nership In  order  to  save  themselves  from 
bankruptcy.  Neither  could  tbey  form  a  part- 
Dersblp  In  order  to  lessen  their  expenses,  and 
thus  reduce  the  price  of .  their  commodities 
to  tbe  public.  Still  more,  if  A.  and  B.,  each 
owning  half  a  car  load  of  potatoes,  should 
agree  to  ship  together  in  order  to  obtain  car- 
load rates,  thus  enabling  them  to  sell  lower  in 
the  markets,  they  would  violate  this  act" 
In  tbe  other  case  the  assumed  unreasonable- 
ness and  tyranny  of  the  statute  is  Illustrat- 
ed by  tbe  following,  among  others,  as  typical 
Instances:  **If  this  law  is  valid,  two  or  more 
farmers  cannot  agree  that  tbey  will  not  sell 
their  wheat  to  a  neighboring  mill  for  less  than 
ao  much  per  bushel.  Two  or  more  fanners 
cannot  agree  that  the  live  stock  feeder  shall 
not  have  tb«ir  com  except  at  &  certain  price. 
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Nothing  can  be  agreed  to  by  the  manufac- 
turer, the  farms,  tbe  gardener,  the  contract- 
or, consumer,  w  laborer  to  prevent  the  reduc- 
tion of  price."  If  the  statutes  of  Texas  and 
Nebraska  were  really  to  be  enforced  against 
the  class  of  persons  mentioned  and  to  tbe 
utter  length  stated  by  the  judges  In  the  two 
cases  cited,  they  well  deserved  the  condem- 
nation they  received;  and.  If  our  statute  is 
to  be  held  to  apply  in  the  like  way,  we  should 
not  hesitate  to  declare  It  to  be  violative  of 
tbe  most  fundamental  principles  of  constitu- 
tional right— that  ter  we  should  not  hesitate 
to  do  BO  when  the  question  of  its  invalidity 
should  be  presented  by  some  one  entitled  to 
complain,  to  wit  one  of  tbe  proscribed  and 
oppressed  classes;  nor  shall  we  hesitate  to  do 
so  in  behalf  of  appellant  in  this  case  if,  on 
examination,  we  find  bim  to  belong  to  one 
of  such  classes.  However,  it  was  not  char- 
ged against  him,  or  claimed  by  him,  that  he 
belonged  in  any  such  category.  It  was  nei- 
ther charged  nor  claimed  that  his  confederacy 
with  the  other  persons  named  in  the  Informa- 
tion was  for  purposes  of  a  business  partner- 
ship, or  tbat  he  was  one  of  two  shippers  of 
produce  seeking  to  llghtoi  freight  charges  by 
Joining  with  the  other,  or  tbat  be  was  a 
farmer  agreeing  with  his  neighbors  to  hold 
his  grain  for  an  advance  in  the  market;  nor 
was  It  charged  or  claimed  that  the  acts  per- 
formed by  bim  were,  as  to  tbe  examples 
enumerated,  of  a  like  limited  scope  and  a  like 
presumptively  harmless  and  reasonable  na- 
ture. It  was  charged  and  proved  against  bim 
that  he  was  a  buyer  of  grain  on  the  general 
open  market;  tbat  he  was  an  intmnedlary 
between  the  public  who  produced  and  sold  and 
tbe  public  who  bought  and  consumed,  and  as 
such  that  be  conspired  with  others  of  like 
business  to  prevent  competition  among  them- 
selves, and  to  pool  and  fix  tbe  price  of  grain 
bought  and  sold  on  such  market  Now, 
whether  this  fact  takes  him  out  of  the  list  of 
those  innocent  Instances  dted  tn  the  cases  we 
are  discussing  we  will  presently  inquire.  Suf* 
flee  it  to  say  for  tbe  moment  that  unless  he 
does  belong  in  such  list  he  cannot  be  beard 
to  complain.  Re  cannot  be  beard  to  object 
to  the  statute  merely  because  it  oprantes  op- 
presfllvdy  upon  others.  The  burt  must  be  to 
himself.  The  case,  under  sppdlanfs  conten- 
tion as  to  this  point  1*  not  a  case  of  favor- 
itism in  the  law.  It  is  not  a  case  of  exclu- 
sion of  classes  who  ought  to  have  been  includ- 
ed, tbe  leavbig  out  of  which  constitute*  a 
denial  of  the  equal  protection  of  the  law,  but 
it  Is  the  oiiposlte  of  tbat  It  is  a  case  of  the 
inclusion  of  those  who  ought  to  have  beeb 
excluded.  Hence,  unless  appellant  can  show 
that  he  himself  has  been  wrongly  Included  in 
the  terms  of  the  law,  he  can  nav*  no  Just 
ground  of  complaint  This  la  fundamental, 
and  decisively  settled.  Kansas  City  v.  Union 
Pac.  Ry.  Co.,  50  Kan.  427,  53  Pac.  468,  62  I* 
R.  A.  321,  affirmed  under  the  title  "Clark  v. 
Kansas  City,"  176  V.  S.  114,  20  Sup.  Ct  264, 
44  U  Ed.  882;  Soperrlsots  t.  Btaoler,  K» 
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U.  S.  305-311,  26  L.  Ea,  1044;  RaUway  Co.  t. 
Montgomery,  152  Ind.  1.  49  M.  B.  682.  71 
Am.  St.  Rep.  302-311. 

In  Immediate  connection  witb  the  subject 
Just  discussed  the  question  arises  whether, 
assuming  the  general  phraseology  of  the  stat- 
ute to  be  comprehensive  of  classes  of  persons 
who  cannot  be  rightfully  Included  therein, 
the  whole  enactment  becomes  nuUiaed  there- 
by. The  general  doctrine  Is  that  only  the  In- 
valid parts  of  a  statute  are  without  legal 
efficacy.  This  la  qualifled  by  the  further  rule 
that,  if  the  void  and  valid  parts  of  the  stat- 
ute are  so  connected  with  each  other  In  the 
general  scheme  of  the  act  that  they  cannot 
be  separated  witbout  violence  to  the  evident 
intent  of  the  legislature,  the  whole  must  fail. 
These  rules  are  of  everyday  enforcement  In 
the  courts.  The  latest  case  in  which  they 
were  adverted  to  by  us  is  Hardy  v.  Board 
<Ju8t  decided)  68  Puc.  1078.  The  Instances  In 
wblch  the  application  of  the  rule  first  men- 
tioned most  usually  occurs  are  those  where 
separable  words,  clauses,  sentences,  or  sec- 
tions of  the  statute  are  strlclten  out,  as  it 
were,  because  constitutionally  objectionable. 
However,  the  rule  Is  not  limited  to  such  In- 
stances. It  applies  as  well  to  exclude  from 
the  operation  of  the  statute  subjects  and 
classes  of  thin;^  lying  witliout  the  legislative 
intent,  although  comprehended  witbln  the  gen- 
eral terms  of  the  act,  as  it  does  to  exclude 
parts  of  the  verbal  phraseology.  Two  cases 
strikingly  illustrative  of  this  rule  are  Super- 
visors V,  Stanley,  105  U.  S.  305,  26  U  Ed. 
1044,  end  Com.  v.  Gagne,  153  Mass.  205,  26 
N.  E.  449,  10  U  R.  A.  442.  See,  also,  to  the 
same  effect  McKee  v.  U.  S.,  164  U.  S.  287- 
203,  17  Sup.  Ct.  92,  41  L.  Ed.  437;  Keofeuk 
N'oi-thern  Line  Packet  Co.  v.  City  of  Keokuk, 
93  TJ.  S.  80,  24  U  Ed.  377.  In  the  first-men- 
tioned case  It  was  held  that  a  state  taxing 
statute,  general  In  its  terms,  applying  alike 
to  all  taxpayers,  which  did  not  recognize  a 
certain  exception  allowed  by  act  of  congress 
In  favor  of  stockholders  in  national  banks, 
was  not,  for  that  reason,  void  as  a  whole, 
but,  limited  by  the  controlling  federal  law, 
was  valid  as  to  all  the  persons  embraced 
within  the  general  language  employed.  In  the 
other  case  It  was  held  that  a  state  prohibitory 
liquor  law  which  did  not  except  from  its  op- 
eration liquors  In  original  packages,  but  by 
the  generality  of  Its  terms  Included  them, 
which,  under  the  commerce  clause  of  the  fed- 
eral constitution  as  construed  In  Leisy  v. 
Hardin,  135  U.  S.  100,  10  Sup.  Ct.  C81.  34  L. 
Ed.  128,  could  not  be  done^  was  not.  for  that 
reason,  void  as  to  liquors  In  broken  packages, 
but  as  to  them  was  valid  and  enforceable. 
This  ruling,  In  necessary  effect,  was  approved 
by  the  supreme  court  of  the  United  States 
In  the  case  In  re  Rahrer,  140  U.  S.  545,  11 
Sup.  Ct.  S65,  35  L.  p:d.  572.  In  that  case 
Rahrer  contended  that  after  the  decision  of 
Leisy  T.  Hardin,  supra,  there  was  no  law  In 
Kansas  prohibiting  the  sale  of  liquor  in  orig- 
inal packages;  that  the  effect  of  the  subse- 


quent act  of  congress  popularly  called  the 
"Wilson  Bill,"  being  an  act  to  subject  Inter- 
state importations  of  liquor  In  original  pack- 
ages to  the  operation  of  the  local  law,  could 
not  have  the  effect  to  give  vitality  to  that 
which  as  a  statute  had  existence  In  form  only, 
and  not  lo  fact,  but  that  a  new  state  enact- 
ment was  required.  The  soundness  of  this 
contention  was  denied,  and  In  denying  it  the 
court,  after  restating  the  ground  of  the  deci- 
sion In  Leisy  v.  Hardin,  said:  "This  was 
far  from  holding  that  the  statutes  In  ques- 
tion were  absolutely  void,  In  whole  or  in  part, 
as  if  tbey  had  never  been  enacted.  On  the 
contrary,  the  decision  did  not  annul  the  law, 
but  limited  its  operation  to  property  strictly 
within  the  Jurisdiction  of  the  state."  Wben 
the  court  did  that  it  only  did  what  courts 
are  In  the  daily  habit  of  doing,— limited  the 
language  of  the  statute  to  the  subjects  In  re- 
spect of  wbtch  it  was  competent  and  proper 
for  the  legislature  to  dispense.  Throughout 
the  entire  history  of  English  and  American 
law  the  courts  have  been  ruling  that  the  gen- 
eral words  of  statutes  were  to  be  restrained 
lu  import  and  application  whenever  the  taking 
of  them  In  literal  sense  would  lead  to  absurd 
or  hurtful  consequences,  and  the  same  Is  true 
under  the  American  system  of  written  con- 
stitutions whenever  the  taking  of  general 
words  In  their  full  signification  would  expose 
them  to  conflict  with  the  organic  law.  It  la 
but  an  affectation  of  sensitiveness  of  regard 
for  the  constitution  which  often  leads  courts 
to  beat  down  the  whole  of  a  legislative  enact- 
ment because  of  Its  opposition  to  the  funda- 
mental ordinance  In  some  minor  particular, 
Instead  of  adjusting  It  to  harmonize  with  the 
controlling  provision.  It  Is  not  a  matter  of 
concern  to  us  tliat  the  general  language  of 
the  statute  under  consideration  may  apply  to 
classes  of  persons  who  should  not  have  been 
comprehended  therein,  and  who  may  have  a 
standing  In  court  to  claim  exception  there- 
from. Their  cases  can  be  attended  to  when 
presented  in  due  form.  It  is  not  tbey,  but 
the  appellant,  who  is  before  us.  Does  he 
state  a  case  entitling  him  to  exemption  from 
the  operative  scope  of  the  statute?  One  ot 
the  cases  most  strikingly  Illustrative  of  the 
rule  of  interpretation  in  question  Is  In  re 
Opinion  of  the  Justices,  41  N.  H.  553.  It 
was  claimed  tliat  certain  sections  of  the  stat- 
utes of  New  Hampshire  were  so  broad  and 
general  as  to  be  in  opposition  to  what  was 
called  the  "Fugitive  Slave  I^w"  of  congress, 
and  the  constitutional  provision  in  pursuance 
of  which  it  was  enacted.  Replying  to  this 
claim,  the  Justices  said:  "But.  If  these  sec- 
tions could  not  be  applied  In  the  cases  sup- 
posed, they  are  not,  therefore,  necessarily 
void.  If  the  intention  of  any  part  of  the  act, 
determined  updu  settled  principles  of  legal 
Interpretation,  were  to  obstruct  or  impede  the 
exercise  of  enjoyment  of  any  right  secured 
by  the  constitution  of  the  United  States,  or 
by  any  constitutional  law^  of  tlie  United  States, 
that  part  would  be  unconstltutlonaL   But  If 
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the  Intention  thus  determined  were  merely 
to  Mtabllsh,  regulate,  or  guaranty  rights  or 
inlTileges  consistent  with  tbe  constitution  and 
laws  of  tbe  United  States  In  a  mode  not  In 
conflict  with  either,  and  I(  the  act  would 
constitutionally  apply  to  a  large  class  of  cases 
that  do  and  will  exist.  It  would  not  be  ren- 
dered unconstitutional  by  the  fact  that,  liter- 
ally construed,  Its  language  might  be  broad 
enough  to  extend  to  a  few  exceptional  cases 
where  It  could  not  constitutionally  apply; 
since,  upon  settled  principles  of  construction, 
tbe  latter  are  as  fully  and  effectually  excepted 
by  necessary  Implication  as  If  the  statute  Had 
contained  an  express  proviso  that  it  should 
not  extend  or  apply  to  such  cases.  The  rule 
of  construction  universally  adopted  Is  that, 
whai  a  statute  may  constitutionally  operate 
upon  certain  x^rsona,  or  In  certain  cases,  and 
was  not  evidently  Intended  to  conflict  wi'th 
the  cmstltutlon.  It  Is  not  to  be  held  uncon- 
stitutional merely  because  there  may  be  per- 
sons to  whom  or  cases  in  which  It  cannot 
constitutionally  apply;  but  It  Is  to  be  deemed 
constitutional,  and  to  be  construed  not  to  ap- 
ply to  the  latter  persons  or  cases,  on  the 
ground  that  courts  are  bound  to  presume  that 
the  leglGlatore  did  not  Intend  to  violate  the 
constitution."  There  are  some  decisions  of 
the  supreme  court  of  the  United  States  said 
to  be  In  opposition  to  the  above-stated  theory 
of  construction  of  statutes.  In  our  Judgment, 
they  are  not,  although  the  language  ot  some 
of  the  opinions  confuses  the  subject.  They 
were  cases  in  which  the  court, .while  admit- 
ting the  existence  of  the  rule,  held  It  inap- 
plicable to  the  particular  statutes  under  con- 
sideration. Tbe  principal  ones  are  U.  S.  v. 
Reese,  02  U.  S.  214,  23  U  Bd.  P63i  Trade- 
Mark  Cases,  100  U.  S.  82,  25  I*  Ed.  550;  U. 
S.  V.  Harris.  106  U.  S.  62»,  1  Sup.  Ct  601. 
27  L.  Ed.  290;  and  Baldwin  v.  Pranks,  120 
U.  S.  678,  7  Sup.  Ct.  656,  763,  32  U  Ed.  766. 
All  of  these  cases  raised  questions  as  to  the 
validity  of  legislation  enacted  under  the  spe- 
cial and  limited  powers  of  congress.  The  one 
flrst  cited  Involved  certain  of  the  provisions 
of  what  is  known  as  the  "Enforcement  Act" 
of  May  31,  1870,  which  act  sought  to  give 
effect  to  the  fifteenth  amendment  of  the  con- 
stitution, prohibiting  discriminations  In  the 
matter  of  suffrage  between  citizens  on  account 
of  race,  color,  etc.  The  act,  however,  was 
directed  In  general  terms  against  discrimina- 
tions for  any  and  all  reasons,  not  for  the  par- 
ticular reason  of  race  or  color.  Inasmuch  as 
the  sole  power  conferred  on  congress  by  the 
fifteenth  amendment  was  one  to  effectuate 
by  appropriate  legislation  the  prohibition 
against  discriminations  between  citizens  on 
account  of  the  specific  characteristics  named, 
it  was  held  that  an  act  which  undertook  to 
I»vblblt  discriminations  generally  could  not  be 
narrowed  by  construction  into  a  prohibition 
of  discriminations  practiced  because  of  race 
or  color.  In  the  Trade-Mark  Cases  the  stat- 
ute under  consideration  was  one  which  made 
ponlsbable  those  who  sold  or  had  in  their 
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possession  counterfeits  or  colorable  Imitations 
of  the  trade-marks  of  other  persons.  Inas- 
much as  trade-marks  are  not  the  subjects  ot 
congressional  legislation,  except  as  they  may 
be  used  on  articles  of  interstate  commerce 
or  commerce  with  foreign  nations  and  the 
Indian  tribes.  It. was  decided  that  a  statute 
relating  to  their  use  on  articles  of  commerce 
generally  could  not  be  upheld  as  applicable 
to  the  one  specific  subject  in  respect  to  which 
congress  might  legislate,  there  being  no  hint 
or  Intlmatlffli  In  the  act  of  a  purpose  to  have 
It  BO  confined.  The  cases  of  U.  S.  v.  Harris 
and  Baldwin  v.  Franks  Involved  the  ques- 
tion of  the  validity  of  section  5519,  Rev.  St 
U.  S.  That  section.  In  general  terms,  sought 
to  make  punishable  those  who  consiJlred  to  de- 
prive other  persons  of  the  equal  protection 
of  the  laws,  or  of  equal  privileges  and  Im- 
munities under  the  laws.  Inasmuch  as  con- 
gress can  Interfere  to  secure  equality  of  legal 
protection  and  equality  of  privileges  and  im- 
munities only  as  specifically  authorized,— as, 
for  Instance,  under  the  fifteenth  amendment, 
to  prevent  discriminations  In  suffrage  on  ac- 
count of  race,  color,  etc.,  or  In  execution  of 
the  treaty  power,  to  prevent  the  deprivation  of 
treaty  rights  accorded  to  citizens  or  subjects 
of  foreign  nations,— It  was  held  that  the  sec- 
tion of  the  statute  cited  was  too  general  In 
Its  terms  to  be  naiTowed  by  construction  Into 
one  In  execution  of  any  of  the  specific  pow- 
ers. 

The  decisions  we  have  thus  distinguished 
from  the  one  we  make  are  philosophic  and 
reasonable.  They  are  bottomed  upon  the  fat t 
of  the  special  and  limited  powers  of  congress; 
and  this  fact,  though  not  commented  on  at 
length  as  fbelbasls  of  the  judgments  rendered. 
Is  nevertheless  adverted  to  In  all  of  them, 
and  obviously  constitutes  the  ratio  decidendi 
of  the  cases.  It  was  plainly  expressed  by 
Mr.  Justice  Woods  in  U.  S.  v.  Harris,  who 
said  in  one  part  of  tbe  opinion,  "It  must, 
,  nevertheless,  be  stated  that  the  government 
of  the  United  States  is  one  of  delegated,  lim- 
ited, and  enumerated  powers,"  and  who  then, 
In  another  part,  tersely  remarked,  "Those 
provisions  of  the  law  which  are  broader  than 
Is  warranted  by  the  article  of  the  constitution 
by  which  they  are  supposed  to  be  authorized 
cannot  be  sustained."  If  we  might  be  al- 
lowed to  undertake  the  statement  of  a  rule  of 
Interpretation  applicable  to  the  class  of  fed- 
eral statutes  considered  In  the  above  cited 
cases,  it  would  be  that:  A  power  which  Is 
specifically  limited  cannot  be  allowed  to  ex- 
press Itself  In  general  terms,  and  a  limitation 
of  the  general  language  to  the  specific  power 
will  not  be  Impjled.  On  the  other  hand,  how- 
ever, a  power  which  is  unlimited,  except  as 
specifically  prohibited,  may  express  Itself  In 
general  terms,  and  the  specific  instances  of 
limitation  will  be  implied  as  provisos.  This 
furnishes  a  rational  basis  of  discrimination 
between  rules  of  Interpretation  applicable  in 
the  respect  under  consideration  to  federal  and 
state  legislation.    Congress  cannot  legislate 
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on  all  subjects,  as  can  a  state  legislature. 
Therefore  Its  enactments  must  show  on  their 
face  thefr  application  to  that  which,  as  mat- 
ter of  constltntitmal  limitotion,  they  should  be 
confined.  For  example,  a  state  legislature  is 
empowered  to  legislate  generally  In  respect 
to  all  trusts  and  conspiracies  In  restraint  of 
trade,  except  as  limited  by  the  commerce 
clause  of  the  federal  constltutton;  but.  on  the 
oth^  band,  congress  Is  not  empowered  to  leg- 
islate generally  with  respect  to  trusts  and 
trade  conspiracies.  It  can  legislate  against 
them  only  under  the  commerce  clause  of  the 
constitution.  Therefore  a  state  enactment, 
though  broad  enough  in  terms  to  apply  to 
trusts  engaged  in  Interstate  commerce,  or 
conspiracies  in  restraint  of  Interstate  trade, 
wni  be  limited  by  construction  to  that  to 
which  it  can  alone  legally  apply;  but  a  con- 
gressional act,  being  of  necessity  limited  to 
the  one  particular  class  of  trusts .  or  trade 
conspiracies,  viz.,  those  engaged  in  Interstate 
or  international  trade,  must  express  that  lim- 
itation on  its' face.  Nevertheless,  we  do  not 
doubt  that  If  a  congressional  enactment,  gen- 
eral In  t^ms,  could  be  given  specific  applica- 
tion to  subjects  lying  within  Its  rightful 
sphere,  without  the  aid  of  other  and  qualify- 
ing or  explanatory  words,  but  which  general 
terms  were  also  inclusive  of  subjects  lying 
without  such  sphere,  it  would  be  restrained 
by  construction  to  those  matters  in  respect 
of  which  congress  Is  qualified  to  dispense, 
and  not  be  nnllified  as  a  whole. 

In  considering  the  possible  view  of  the  su- 
preme court  of  the  United  States  of  the  rule  of 
Interpretation  of  the  general  language  of  stat- 
utes, it  is  Important  to  observe  that  that  court 
does  not  apply  the  rule  of  the  Trade-Mark  and 
other  like  cases  to  state  legislation  supposed 
to  be  In  conflict  with  the  federal  constitution 
or  laws,  but,  on  the  contrary,  applies  the  one 
we  invoke  In  this  case.  It  did  so  In  Supervis- 
ors V.  Stanley,  supra;  Keokuk  Northern  Une 
Packet  Co.  v.  City  of  Keokuk,  supra;  In  re 
Rabrer,  supra;  and  lately  did  so  In  Waters- 
Pierce  OH  Co.  V.  State  of  Texas,  177  U. 
S.  28-42,  20  Sup.  Ct  518,  44  L.  Ed.  657. 
In  that  case  the  contention  was  made  that 
a  statute  of  Texas  was  so  broad  In  Its  terms 
as  to  prohibit  foreign  corporations  from  en- 
gaging In  Interstate  as  well  as  domestic  com- 
merce, and  hence  was  unconstltutlonaL  This 
claim,  and  the  disposition  made  of  It,  were 
stated  as  follows:  "The  claim  Is,  if  we  un- 
d^stand  it,  that  the  statute  prohibits  all 
business  of  foreign  corporations,  and  hence 
is  unconstitutional  as  Inclndintr  inta*state 
business,  and  cannot  be  limited  by  Judicial 
construction  to  local  business,  and  the  un- 
constitutional taint  thereby  removed.  To  sus- 
tain the  contention,  U.  S.  t.  Reese,  92  V.  8. 
214,  221.  23  L.  Ed.  663;  The  Trade-Mark 
Cases.  100  U.  8.  82.  1»  L.  Ed.  660;  U.  8.  v. 
Harris,  106  U.  8.  620.  1  8up.  .CL  601.  27  L. 
Ed.  200;  Baldwin  v.  Franks,  120  U.  8.  678, 
7  Sup.  Ct.  656,  763,  32  L.  Ed.  766;  and  some 
other  cases,— are  cited.  They  do  not  sustain 


the  contention.  The  Interpretation  of  certain 
statutes  of  the  United  States  was  Involved, 
and  the  court,  finding  the  meaning  of  the 
statutes  plain,  decided  that  it  could  not  be 
changed  by  construction,  even  to  save  the 
statutes  from  nnconstltutlonaiity."  It  may  be 
said  that  the  Judgment  from  which  the  above 
quotation  is  made,  so  far  as  concerned  the 
point  noticed,  was  rested  upon  the  rule  that 
the  federal  courts  will  adopt  the  construction 
which  the  state  tzibimals  place  upon,  thetr 
own  statutes.  Be  It  so.  If  that  is  a  sufilcient 
reason.  We  construe  the  general  words  of 
ouB  statute  to  be  comprehensive  only  of  those 
cases  which  are  the  rightful  subjects  of  legis- 
lation of  the  idnd  in  question.  However,  we 
disavow  doing  so  merely  In  order  to  shelter 
the  statute  under  the  rule  mentioned,  but 
because  the  anclrat  .established  and  wise 
canon  of  Interpretation  requires  It  to  be  don& 
Sporadic  and  anomalous  cases  Indicating  to 
the  contrary  may  be  found,  as  they  may  be 
found  to  the  contrary  of  every  settled  ac- 
cepted doctrine  of  the  law;  but  the  rule  that 
the  general  words  of  statutes  will  be  restrict- 
ed In  application  to  cases  presumptively  with- 
in the  legislative  intent  has  been  so  long  ac- 
cepted as  a  cardinal  principle  that  its  occa- 
sional denial,  even  by  the  most  learned  of 
courts,  fails  utt^ly  of  adverse  Impression. 
"It  happens  In  two  sorts  of  cases  that  It  is 
necessary  to  interpret  the  laws.  One  is  when 
we  find  In  a  law  some  obscurity,  ambiguity, 
or  other  defect  of  upression;  for  In  this  case 
It  Is  necessary  to  interpret  the  law  In*  order 
to  discover  its  true  meaning.  And  this  kind 
of  Interpretation  is  limited  to  the  expression, 
that  It  may  be  known  what  the  law  says. 
The  other  Is  when  it  happens  that  the  sense 
of  a  law,  bow  clear,  however,  it  may  appear 
in  the  words,  would  lead  us  to  false  conse- 
quences, and  to  decisions  that  would  be  un- 
just, If  the  laws  were  IndifFerently  applied  to 
everything  that  Is  contained  within  the  ex- 
pression; for  in  this  case  the  palpable  injiu- 
tlce  which  would  follow  from  this  apparent 
sense  obliges  us  to  discover  by  some  kind  of 
interpretation,  not  what  the  law  says,  but 
what  it  means,  and  to  Judge  by  Its  meaning 
how  far  it  ought  to  be  extended,  and  what 
are  the  bounds  that  ought  to  be  set  to  ita 
sense."   Domats,  Rules;  Dwar.  St  188. 

It  must  not  be  understood  trtnn  anytbins 
we  have  said  that  we  assume  that  any  of 
the  cases  Instanced  by  the  Judges  In  Re  Grlce 
and  Insurance  Co.  r.  Gomelt.  supra,  were 
really  within  the  leglslatlTe  thought  when 
our  statute  of  1807  was  macted,  and  ttawe- 
fore  that  the  general  words  of  tbe  act  must 
be  restrained  to  less  than  tbe  intent  they 
outwardly  manifest  Such  legislation  must 
be  viewed  in  the  light  of  the  fact  ttiat  the 
industrial  and  commercial  classes  of  the 
country  are  menaced,  or  supposed  to  be  men- 
aced, as  never  before^  by  ^antlc  combina- 
tions of  capitalistic  Interests,  having  for 
their  object  the  suppression  of  competition, 
the  control  of  pricei^  and  the  monopoUsatloii 
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-of  markets;  that  this  fact,  more  than  any 
-other  topic,  constitutes  the  theme  of  public 
•dlscnaslon  and  the  occasion  of  public  alarm; 
that  legislators  In  both  state  and  national 
-assemblies  are  earnestly  besought  by  their 
constituents  to  devise  measures  to  avert 
what  either  rightly  or  unduly  is  conjectured 
to  portend  a  direful  subTerslon  of  our  entire 
economic  system,  and  that  the  enactments 
•of  the  kind  in  question  are  the  responses  of 
the  lawmaking  bodies  to  the  demands  of  the 
immediate  time.  These  are  the  facts  of  the 
-current  period,  known  and  read  of  all  men, 
■and  discovering  to  the  courts  as  well  as 
everybody  else  the  Intent  of  the  legislature. 
How  vain,  then,  to  affect  to  find  the  small 
personal  affairs  of  obscure  and  irresponsible 
Individuals  totally  lacking  all  the  elements 
■of  public  concern  embraced  within  the  legis- 
lative cognizance,  and  made  the  subjects  of 
bostile  legislative  fiat 

From  very  early  times  It  was  the  policy 
of  the  common  law  to  encourage  competitive 
trade,  and  to  discourage  contract  restraints 
upon  it.  The  courts  refused  to  enforce  stip- 
ulations between  parties  looking  to  the  impo- 
sition of  such  restraints.  That  rule  of  pol- 
icy remains  to  this  day,  and  to  this  day  the 
courts  continue  their  refusal  to  countenance 
contracts  of  the  character  mentioned.  To 
this  there  has  been  and  is  but  one  exception 
-or  class  of  exceptions,  and  It  more  seeming 
than  reaL  It  Is  the  case  of  the  sale  of  a 
merchandise,  mechanical,  or  other  like  busi- 
ness, or  the  sale  of  property  for  a  specific 
use,  or  the  contract  of  an  apprentice,  agent, 
clerk,  or  servant.  In  these  and  kindred 
cases  It  has  been  h^ld  lawful  to  insert  a 
stipulation  that  the  seller  shall  not  engage 
In  competitive  business  with  the  buyer  of 
his  property;  or  that  the  apprraitice,  agent, 
■clerk,  or  servant,  after  learning  the  master's 
or  employer's  business,  shall  not  set  up  in 
opposition  to  him.  The  reason  for  these  ex- 
ceptions is  that  in  such  cases  the  buyer  bar- 
gains for  more  than  physical  property.  He 
bargains  for  the  good  will  of  his  vendor's 
business,  or  other  like  valuable  advantage, 
.and  the  master  or  employer  parts  with  some- 
thing more  than  the  wages  he  pays.  He 
parts  with  Instruction  In  the  business  learn- 
ed; parts  not  only  with  the  secrets  of  the 
general  trade  or  calling,  but  with  the  secrets 
of  his  own  particular  business,  and  parts 
with  the  favorable  acquaintance  of  his  own 
customers  or  clients.  The  fact  of  these  and 
the  like  constituting  the  only  exceptions  to 
the  general  rule,  and  the  grounds  upon  which 
the  exceptions  rest,  are  elaborately  set  forth 
in  the  opinion  6t  judge  Taft  In  tiie  case  of 
U.  S.  V.  Addyston  Pipe  &  Steel  C!o.,  29  O.  O. 
A-  141,  85  Fed.  271,  54  U.  S.  App.  723.  "  In 
that  case  the  validity  of  legislation  of  the 
character  now  in  question  was  upheld  in  an 
opinion  of  great  strength  and  cogency,  and 
with  citations  to  a  great  list  of  supporting 
.authorities.  The  case  was  appealed  to  the 
supreme  cour^  which  affirmed  the  decree 


rendered  so  far  as  It  sought  to  enforce  the 
provisions  of  the  act  of  congress  of  July  2, 
1800,  known  as  the  "Sherman  Antitrust 
Act,"  modifying  it  only  to  the  extent  of  ex- 
cluding from  its  terms  the  operations  of  the 
appellant  company  In  matters  of  domestic 
commerce  over  which  the  federal  law  could 
not  be  extended.  Addyston  Pipe  &  Steel 
Co.  V.  U.  S.,  175  U.  S.  211,  248,  20  Sup.  Ct 
96,  44  L.  Ed.  136.  A  great  array  of  de- 
cisions, PJngiish  and  American,  will  be  found 
cited  in  the  first-mentioned  case,  all  tending 
to  the  Gstablishm^ent  of  the  propositlou  that 
combinations  having  for  their  object  the  re- 
straint of  trade  by  the  prevention  of  compe- 
tition are  inimical  to  public  policy,  their 
contracts  in  furtherance  ot  their  object  non- 
enforceable,  and  their  agreements  of  con- 
federacy followed  by  acts  In  prosecution  of 
their  purpose,  rightful  subjects  of  restric- 
tive and  penal  legislation.  Two  of  these  de- 
cisions were  made  in  U.  S.  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290,  17  Sup.  Ct  540, 
41  U  Ed.  1007,  and  U.  S.  v.  Joint  Traffic 
Ass'n,  171  U.  S.  505,  19  Sup.  Ct  25,  43  L.  Ed. 
259.  In  those  cases  It  was  held  that  agree- 
ments between  competing  railroad  compa- 
nies to  fix  and  maintain  noncompetitive  traf- 
fic rates  were  In  violation  of  the  antitrust 
act  of  congress,  and  were  subject  to  be  an- 
nulled, and  the  asBociatlonB  formed  thereby 
dissolved,  at  the  suit  of  the  government. 
Counsel  for  appellant  denies  the  applicabil- 
ity of  these  cases  and  that  of  the  Addyston 
Pipe  &  Steel  Co.,  supra,  on  the  grounds: 
First,  that  the  statute  which  the  decisions 
Miforced  was  enacted  under  the  authority  of 
congress  to  regulate  commerce  between  the 
states;  second,  that  such  statute  Is  not  di- 
rected against  agreements  or  combinations 
restrictive  of  competitive  trade,  but  has  for 
Its  object  the  suppression  of  monopolies. 
The  first  of  these  distlnctionB  la  founded  on 
the  dictum  of  the  Judge  In  Insurance  Co.  v. 
Cornell,  supra.  He  said:  "The  Railroad 
Traffic  Ass'n  Case,  166  U.  S.  290,  17  Sup.  Ct 
540,"  41  L.  Ed.  1007,  has  been  strongly  urged 
by  the  attorney  general  as  upholding  the 
doctrine-of  this  statute.  But  it  does  not,  for 
the  reason  that  the  statute  under  consider- 
ation in  that  case  was  upheld  by  reason  of 
the  commerce  clause  of  the  constitution,  and 
to  that  extent  the  commerce  clause  con- 
trolled the  other  clauses  of  the  constitution: 
and  I  repeat  the  statute  with  which  I  am 
dealing  is  a  state  statute."  There  la  one 
plainly  expressed  and  one  possible  thought 
In  this  excerpt:  First  (the  possible  one),  the 
authority  can  be  exercised  In  pursuance  only 
of  express  constitutional  grant.  That  Is  not 
true  of  a  state  enactment,  becatise  the  legis- 
lature of  a  state  possesses  all  power  not  ex- 
pressly withheld.  It  is  true  of  a  congres- 
sional enactment,  because  congress  possesses 
only  such-  power  as  is  expressly  conferred. 
The  express  grant  of  power  to  congress  con- 
ferred by  the  commerce  clause  of  the  consti- 
tution only  put  that  body  on  the  footing  as 
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to  Interstate  eomnuHce  Biat  tbe  local 
lature  has  as  to  domestic  commerce  without 
an  express  grant  and  In  virtue  of  Its  general 
antliM^ty.  The  grant  to  congress  was  not  of 
anything  different  In  nature  from  what  the 
states  possessed.  It  was  a  erant  of  the 
same  thing:  no  more;  only  to  be  exercised 
In  a  different  sphere.  As  to  the  other 
thonght,— the  one  plainly  expressed  by  tbe 
Judge  In  the  above  quotatl-jn,  to  wit.  that 
the  commerce  clause  of  the  constltatlon  con- 
trolled the  other  clauses  of  that  Instrument^ 
—we  trust  we  will  not  be  taken  to  mean  dis- 
respect or  to  Impugn  motives  when  we  say 
it  la  a  thought  which  can  be  entertained 
only  by  one  fatayy  bent  on  finding  pretexts 
to  Justify  his  own  mischievous  rulings.  The 
plain  import  of  the  language  used  Is  that 
the  commerce  clause  Is  strong^  than  the 
other  clauses,  stronger  than  the  guaranties 
of  liberty,  property,  and  process  of  law  con- 
tained In  tbe  fourteenth  amendment  In 
other  words,  tbe  claim  is  that  the  commerce 
clause  gives  coturress  the  autiiorlty  to  over^ 
ride  and  set  at  naught  the  guaranties  of 
poptdar  right  contained  in  the  constitution 
whenever  and  wherever  necessary  to  effectu- 
ate the  power  to  relate  toterstate  and  In- 
ternational trade.  This  is  the  very  madness 
of  unreason.  Tbe  proposition  needs  but  to 
be  stated  In  the  ultimate  trams  to  which  we 
have  reduced  It,— «nd  they  are  the  teems  to 
which  of  necessity  It  must  be  finally  reduced, 
—to  show  its  utter  unsoundness.  The  sec- 
ond disttoctlon  which  counsel  for  -appellant 
seek  to  draw  between  the  federal  cases 
cited  and  this  case,  to  wit,  the  difference 
between  legislation  restrictive  of  noncompet- 
itive agreements  and  restrictive  of  monop- 
olies, has  no  more  basis  upon  which  to  rest 
than  has  the  first  one.  The  power  to  regu- 
late Is  tbe  same  in  both  cases,  and  may  be 
exercised  to  the  same  extent  However,  the 
statute  enforced  In  the  Freight  Ass  .elation 
Oases  and  the  Addyston  Pipe  &  Steel  Co. 
Case  was  a  statote  In  prohibition  of  con- 
tracts restrictive  of  competitive  trade  as 
well  as  in  prohibition  of  monopolies.  That 
statute  (26  Stat  200)  differs  In  verbal  phrase- 
ology, but  not  in  esBcnflal  particular  or 
effect,  from  ours.   It  reads: 

"Section  1.  Every  contract  combination  In 
the  form  of  trust  or  otherwise,  or  conspiracy. 
In  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  la 
hereby  declared  to  be  111^1,"  etc. 

"Sec.  2.  Bvery  ]>ersott  who  shall  monopo- 
lize, or  attempt  to  monopolize,  or  combine  or 
conspire  with  any  other  person  or  persons, 
to  monopolize  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc. 

The  federal  court  decisions  cited  were 
more  particularly  In  assertion  of  tbe  aothor- 
Ity  of  congress  to  enact  measures  In  sup- 
pression of  anticompetitive  trade  combina- 


tions than  they  were  in  assertion  of  Its  rU^t 
to  prohibit  trade  monopolies.  In  the  case  of 
U.  S.  V.  Joint  Traffic  Ass'n  one  of  the  head- 
notes  reads:  "Congress,  with  regard  to  in- 
terstate commerce,  and  to  the  course  of  reg- 
ulating it  In  tbe  case  of  i-allroad  corpora- 
tlons,  has  the  power  to  say  that  no  contract 
OK  combination  diall  be  legal  which  shall 
restrato  trade  and  commerce  by  shutttog  oat 
the  <q)eratlon  of  the  general  law  of  competi- 
tion.*' If  counsel  mean  to  say  that  agree- 
ments restrictive  of  trade  competition  may 
not  be  ^vhlblted  nntU  th^  evaitoate  to 
monthlies,  we  r^ly,  wltiiont  paustog  to 
reason  the  contrary  of  the  proposition,  that 
the  rationale  of  all  the  cases,  and  partlcnlar- 
ly  those  of  the  federal  courto  commented  on 
above,  Is  opposed  to  the  claim;  and  In  V*  S. 
V.  Addyston  Pipe  &  Steel  Co.,  29  O.  C.  A. 
141.  85  Fed.  2n,  M  U.  8.  App.  723,  It  was 
expressly  ruled  that:  "In  order  to  vldate 
a  contract  or  combiuatlott.  It  Is  not  essential 
that  its  result  should  be  a  complete  monop- 
oly; It  fs  sufficient  If 'it  really  tends  to  that' 
end,  and  to  derive  the  public  of  the  advan- 
tages which  flow  from  free  competition." 
That  ruling  was  on  a  substantive  Issue  In- 
volved In  tiie  case,  and  as  made  Is  a  quota- 
tion from  the  opinion  arguendo  of  Chief  Jus- 
tice Fuller  to  n.  &  V.  B.  b.  Knight  Co., 
156  U.  8.  1,  15  Sup.  Ct.  m  30  L.  Ed.  326. 
If  counsel  mean  to  say  that  acta  prohibitive 
of  anticompetitive  coihbinatlons  must  express 
on  their  face  a  limitation  to  ctHnblnatlooB 
constituting  or  tending  to  monoply,  a  suffi- 
cient reply  Is  that  the  antitrust  act  of  con- 
gress, above  partially  quoted,  and  which  has 
been  repeatedly  upheld  as  a  valid  exercise  of 
legislative  authority,  does  not  express  any 
such  limitation.  \Mietber  an  agreement  re- 
strictive of  trade  combinations  tends  to  mo- 
nopoly is  probably  a  question  determinaUe 
by  the  courts  as  well  as  by  the  tegislatnre. 
but,  primarily  at  least  It  Is  a  question  in 
economic  science,  addressed  to  the  business 
Judgment  and  experience  of  the  members  of 
the  lawmaking  body.  However,  If  tbe  legis- 
lature should  condemn  a  particular  engage- 
ment between  men  on  the  score  of  Ito  ten- 
dency to  monr.ply  which  the  gen«at  sense 
of  monkind  perceived  could  not  have  that 
effect  we  doubt  not  the  courts  would  be 
competent  to  so  declare,  and.  so  declaring, 
disapprove  the  act  on  the  constitutional 
ground  of  ito  Interference  with  the  freedom 
of  the  citizen;  but  beyond  such  Instances  we 
apprehend  the  Judicial  tribunals  are  not  au- 
thorized to  go.  The  courts  may  determine 
without  previous  l^lslatlve  declaration  that 
a  particular  agreement  la  contrary  to  pubUe 
policy,  and  Uierefore  nonenforceable;  but 
they  cannot  adjudge,  to  oi^osltlon  to  a  leg- 
islative declaration  that  a  general  class  of 
agreemento  la  opposed  to  the  rolea  of  puMIr 
policy,  that  such  Is  not  tbe  case. 

One  othn  topic  Included  In  the  general 
subject  remains  to  be  discussed.   It  will  bn 
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done  briefly.  It  will  be  observed  by.  an  ex- 
amination of  the  cases,  both  those  on  the 
subject  of  anticompetitive  trade  agreements 
and  those  oo  the  subject  of  nioDopolles,  that 
mmt  of  them  relate  to  the  acts  or  agree- 
ments of  Tenders  (sdlo^  od  the  market), 
and  not  to  the  acts  or  agreements  of  vendees 
(bayers  on  the  market).  This  has  not  been 
because  different  principles  of  law  apply  to 
the  two  cla&ses  of  persons  In  thetr  trade  rela- 
tions and  dealings,  but  because  the  oldest 
and  favcrlte  form  of  forestalling  and  en- 
grossing markets  has  been  tti  monopolize  the 
supply  of  trade  products,  and  hold  them  for 
extortionate  prices.  The  rales  of  puUlc  pol- 
icy forbid  the  making  of  agreements  not  to 
buy  on  the  market  as  well  as  agreements  n^t 
to  Belt  This  is  well  Illustrated  by  two  cas- 
es. In  Craft  v.  McConoughy,  79  111.  346,  22 
Am.  Sep.  171,  it  appeared  that  the  grain 
dealers  of  a  town  had  made  a  compact  not 
to  compete  with  one  another  in  the  par- 
chase  of  grain,  but  collectively  to  control  the 
market  at  fixed  prices.  One  of  them  sued  in 
necutlon  of  the  agreement,  but  the  court 
denied  relief  on  the  ground  that  it  was  a 
contract  In  restraint  of  trade,  and  contrary 
to  public  policy.  In  Chapiu  r.  Brown,  83 
Iowa,  156,  -iS  N.  W.  1074.  12  L.  R.  A.  428, 
32  Am.  8t  Hep.  207,  it  appeared  that  the 
grocery  men  of  a  1»wn,  In  order  to  throw 
the  trade  In  butter  entirely  In  the  hands  of 
one  of  theUe  nnmber,  entered  into  an  agree- 
ment with  one  another  not  to  bay  butter  or 
take  it  In  exchange  for  other  goods.  Suit 
was  brought  on  the  agreement  against  one 
of  the  grocery  men  to  enj  )ln  him  from  deal- 
ing  in  butter.  The  court  refused  the  injunc- 
tion, because  tiie  contract  entered  Into  was 
restrictive  of  trade  competition,  and  tended 
to  mon-poly,  and  was,  therefore,  opposed  to 
pnbllc  policy.  See,  also,  Hilton  v.  Bckers- 
ley.  6  EI.  &  Bl.  47.  Now,  the  af^eement  en- 
tered into  by  appellant  and  others  named  in 
the  Information  in  this  case  did  not  differ 
In  any  essential  particular  from  the  agree- 
ments condemned  In  the  cases  above  cited. 
In  tbifl  case  it  was  shown  that  the  parties 
named  embraced  all  of  the  grain  buyers  at 
the  town  of  Bls<m;  that  they  agreed  among 
themselves  to  divide'  the  grain  trade  at  that 
place;  that,  although  the  agreement  was 
that  any  one  was  at  liberty  to  buy  as  much 
grain  as  he  chose,  and  to  pay  for  it  such 
price  as  he  chose,  nevertheless.  If  he  pur- 
chased more  than  his  allotted  share,  he 
elionld  pay  to  the  others  three  cents  per 
bushel  for  the  excess  bought;  that  this  agree- 
ment was  entered  into  for  the  express  pur- 
pose of  preventing  competition  among  the 
buyers,  and  that  it  had  that  effect;  that  it 
-was  entered  Into  for  the  purpose  of  pooling 
the  profits  of  the  grain  trade  and  the  forma- 
tion of  a  grain  trust  among  the  buyers,  and 
tliat  it  bad  those,  effects.  Such  an  agree- 
ment would  have  been  Told  and  nonenforce- 
able  at  common  law.   It  would  have  been 


void  and  ntmenforceable  because  restrictive 
of  trade  competition,  and  because  of  Its  ten- 
dency to  moucpoly,  and  for  these  reasons  It 
would  have  been  declared  opposed  to  the 
rules  of  public  policy.  It  Is  certainly  compe- 
tent for  the  legislature  to  make  penal  the 
doing  of  that  which  the  courts  themselves 
recognize  as  hurtful  to  the  body  politic,  and 
fcr  that  reason  refuse  to  countenance.  The 
legislature  of  1887  did  that;  nor  did  it  do 
anything  more.  It  is  no  argument  to  launch 
the  platitudes  of  personal  liberty,  and  free- 
dom of  contract,  and  due  process  of  law, 
etc.,  against  this  statute.  IVbat  specific  pro- 
hibition does  it  contain  that  the  commin  law 
has  not  contained  for  ages  past?  Absolute- 
ly none. 

We  come  now  to  a  final  question.  The 
first  statute  for  the  suppression  of  unlavrful 
trade  combinations  enacted  In  this  state  was 
chapter  175  of  the  Laws  of  1887.  That 
statute  was  directed  against  grain  dealm 
alone.  Section  1  read  as  follows:  "That  It- 
shall  be  unhiwful  for  any  grain  dealer  or 
grab)  dealers,  partnership,  company,  corpora- 
tion or  association  of  gcaia  dealers,  or  any 
other  person  or  persons,  partnership,  com- 
pany, corporation  or  asaoclation,  to  enter 
into  any  agreement,  contract  or  combhiation 
with  any  other  grabi  dealer  or  grain  dealers, 
partnership,  company,  corporation  or  associa- 
tion of  grain  dealers,  or  any  other  person  or 
persons,  partnership,  company,  corporatlra  Or 
association,  for  the  pooling  of  prices  of  dif- 
ferent and  competing  dealers  and  buyers,  or 
to  divide  between  them  the  aggregate  or  net 
proceeds  of  the  earnings  of  such  dealers  and 
buyers,  or  any  portion  thereof,  or  for  fixing 
the  price  whldi  any  grain  dealer  or  grain 
dealers,  partnerships,  company,  corporation  or 
association  of  grain  dealers,  or  any  other  per- 
son or  persons,  partnership,  company,  cor- 
poration or  association,  shall  pay  for  grain, 
hogs,  cattle,  or  stock  of  any  kind  or  nature 
whatever;  and  bi  case  of  any  agreement,  con- 
tract or  combioatlott  for  such  pooling  of  prices 
of  different  and  competing  dealers  and  buy- 
ers, or  to  divide  between  them  the  aggregate 
or  net  proceeds  of  the  earnings  of  such  deal- 
ers and  buyers,  or  any  portion  thereof,  or  for 
fixing  the  price  which  any  grain  dealer  or 
grain  dealers,  partnership,  company,  corpora- 
tion or  association  of  grain  dealers,  or  any 
other  person  or  persons,  partnership,  com- 
pany, corporation  or  association,  shall  pay 
for  grain,  hogs,  cattle,  or  stock  of  any  kind  or 
nature  whatever,  each  day  of  its  continuance 
shall  be  deemed  a  separate  offense."  l^e 
above-quoted  section  was  followed  by  anotha 
prescribing  a  penalty.  The  court.  In  the  in- 
structions to  the  Jury  In  this  case,  quoted 
the  act  of  1887,  and  likewise  quoted  tbe  one 
of  1897,  above  discussed.  The  Jury  were  not 
told  which  of  the  acts  was  applicable  to  de- 
fendant's case.  The  claim  Is  made  that  the 
act  of  1887  was  repealed  by  tile  later  one, 
and  hence  that  the  defendant  may  have  been 
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convfcted  under  a  statute  wbich  had  ceased 
of  existence.  It  will  be  observed  that  the 
act  of  1897  covers  an  entire  field  of  which 
the  one  of  1887  covered  only  a  part,  but  the 
one  of  1807  covers,  though  in  general  terms, 
the  speuilic  matter  embraced  In  the  earlier 
act  The  character  of  punishment  and  maxi- 
mum penalty  is  the  same  In  the  case  o£ 
both  acts,  and  the  appellant's  sentence  of  con- 
viction was  within  the  terms  of  either  one. 
Assuming  tJiat  the  act  of  1887  was  repealed 
by  implicntion  by  that  of  1807,  what,  If  any, 
effect  to  produce  the  appellant's  conviction  is 
to  be  attributed  to  the  court's  reference  to 
the  earliei-  enactment.  We  think  none  what- 
ever. The  statute  of  1887  did  not  define  the 
ofTeuse  charged  in  any  otber  terms  than  docs 
the  later  act,  nor  did  it  define  it  In  any 
other  terms  than  the  court  was  required  to 
define  It  and  did  define  it  in  the  charge  to  the 
jiu-y.  The  facts  to  be  proved  under  the  stat- 
ute of  1887  were  no  dlffereut  from  the  facts 
■which  by  the  act  of  1897  were  required  to  be 
proved  against  the  defendant  and  It  is  Im- 
possible to  see  in  what  way  he  could  have 
beeu  prejudiced  by  the  mistake  of  the  court. 
If  mistake  it  was.  However,  It  is  said  that 
If  the  statute  of  1S87  was  not  repealed  by 
that  of  18£>7,  but  Is  still  to  be  classed  among 
the  existing  enactments,  It  Is  unconstitutional, 
because  discriminatory  class  legislation.  It  Is 
said  that  It  singles  out  grain  dealers  from 
among  all  the  different  classes  of  persons  en- 
gaged In  domestic  commerce,  and  subjects 
them  to  penalties  for  doing  that  which  the 
other  classes  are  allowed  to  do  without  let 
or  hindrance.  Grant  It  (which,  however,  we 
do  not  except  hypothetlcally,  and  for  reply 
to  the  proposition).  An  uncoustltutlonal  stat- 
ute is  no  different  from  a  repealed  statute. 
Like  a  statute  repealed.  It  Is  no  statute  at  all. 
Hence,  if  the  appellant  could  not  be  harmed 
by  the  court's  quotation  of  a  repealed  statute, 
he  could  not  be  harmed  by  the  quotation  of 
an  unconstitutional  statute.  The  general  rule 
In  criminal  as  In  civil  cases  is  that  errors 
harmless  In  their  nature,— nominal  errors,  but 
not  errors  In  fact.— shall  not  be  ground  of 
reversal.  It  Is  expressed  In  Cr.  Code,  §  293: 
"On  an  appeal  the  court  must  give  Judgment 
wltliout  regard  to  technical  errors  or  defects, 
or  to  exceptions  which  do  not  prejudice  the 
substantial  rights  of  the  parties."  The  above 
provision  of  the  Code  has  been  often  inter- 
posed against  technical  and  unsubstantial 
claims  of  error  In  criminal  cases,  and  espe- 
cially in  cases  where  immaterial  but  unpreju- 
dlcial  evidence  has  been  admitted,  and  mis- 
taken but  harmless  Instructions  have  been 
given.  State  v.  Hilton,  35  Kan.  3.38-340,  11 
Pac.  104;  State  v.  Baldwin,  36  Kan.  1-14,  12 
Pac.  31S. 

Some  minor  claims  of  error  are  made. 
They  do  not  Involve  anything  fundamental, 
but  relate  to  unimportant  matters  of  practice. 
However,  we  have  examined  them,  and  per- 
ceive that  none  of  them  are  well  founded. 
The  Judgment  of  the  court  below  Is  attlrmed. 


JOHNSTON,  SMITH,  CUNNINGHAM, 
GREEINi:,  and  ELLIS,  JJ..  concurring. 

POLLOCK,  J.  (dissenting).  Believing,  as  I 
do,  no  recent  decision  of  this  court  is  com- 
parable In  Its  consequences  to  the  public  at 
large,  especially  the  business  and  commercial 
world,  with  that  Just  announced  In  this  case; 
convinced  beyond  all  reasonable  doubt  that 
legislation  so  drastic  In  terms,  tending  in 
such  hirge  measure  to  make  criminal  the 
otherwise  Innocent,  everyday  affairs  of  life, 
should  not  be  upheld  by  this  court;  and  fully 
satisfied  beyond  all  escape  from  the  convic- 
tion that  the  act  Itself  In  express  terms  in- 
volves more  of  personal  liberty  and  the  rights 
of  private  property,  Inturpltude,  and  crime 
than  has  any  prior  act  ever  upheld  by  this 
court;  and  also  convinced  that  the  process  of 
reasoning  employed  In  the  opinion  for  the 
purpose  of  upholding  the  act  is  Inherently 
and  radically  false  In  principle,  and  dai^er- 
ous  hi  conclusion,— I  refuse  to  concur  therein, 
and  respectfully  state  my  reasons  therefor. 

A  careful  reading  of  the  opinion  will  dis- 
close the  fact  that  the  validity  of  the  act  in 
question  is  first  attempted  to  be  maintained 
by  tacitly  admitting  the  language  of  the  act 
to  be  in  violation  of  the  fourteenth  amend- 
m^t  to  the  federal  constitution,  but  uphold- 
ing its  validity  by  exclusion  from  Its  condem- 
nation those  cases  wbich  the  court  may  deem 
to  have  been  in  excess  of  the  legislative  pow- 
er, upon  the  theory  that  the  legislature  did 
not  intend  to  include  such  cases  as  would  Im- 
pair the  validity  of  the  act;  and  by  denying 
appellant  the  right  to  question  the  validity 
of  the  act  under  which  be  has  been  tried,  con- 
victed, and  sentenced,  upon  the  ground  that 
under  the  facts  charged  against  him  he  does 
not  belong  In  the  category  of  cases  which  the 
court  should  exclude  by  constmction,  and 
therefore  he  cannot  be  heard  to  complain  of 
bis  punishment,  or  challenge  the  validity  of 
the  act  under  which  be  Is  punished.  That 
this  is  a  fair  construction  of  the  language 
employed,  and  the  true  ground  upon  which 
the  opinion  is  based,  will  appear  from  the 
first  and  second  points  of  the  syllabus  and 
the  corresponding  portions  of  the  opinion, 
and  from  the  further  fact  that  the  law  as 
stated  In  the  syllabus  and  the  argiunent  em- 
ployed in  the  opinion  can  have  no  place  in 
this  case  if  it  Is  not  admitted  that  the  act  In 
certain  respects  Is  unconstitutional  and  void. 
If  it  is  within  the  province  of  the  courts  to 
thus  separate  the  valid  from  the  void  provi- 
sions of  a  statute  by  construction,  and  give 
force  to  the  valid,  so  ascertained,  and  reject 
the  void,  it  is  difficult  to  comprehend  why  any 
legislative  act  should  be  declared  void  In  toto. 
What  the  legislature  creates  void,  the  courts, 
the  final  arbiters  of  the  power  of  the  legisla- 
ture to  create,  can  reconstruct  separate,  and 
make  good.  It  is  a  settled  rule  that  courts  shall 
resolve  all  doubts  in  favor  of  the  constitu- 
tionality of  the  statute  challenged,  and  In  all 
cases  where  possible,  consistent  with  tbe  rules 
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ot  law,  uphold  tbe  Talldlty  of  the  statute. 
Hence,  If  the  doctrine  announced  In  this  case 
IB  sonnd,  In  no  case  Bbould  an  entire  act  be 
overthrown  by  the  courts.  On  the  contrary. 
It  would  become  the  duty  of  the  court  to  re- 
ject those  provisions  beyond  the  conatltntlonal 
power  of  tbe  legislature  to  Include  In  an  act 
as  not  intended  by  the  legislature  to  be  In- 
cluded, because  l>eyond  Its  power  to  do  so, 
and  Miforce  the  remainder.  Is  this  doctrine 
fwund  In  principle,  and  fortified  by  authority? 
It  Is  tbe  settled  rule  of  Interpretation  of  stat- 
utes that  the  words  employed  by  the  lawmak- 
ing power  are  to  be  first  consulted.  When 
tbeir  meaning  is  clear,  plain,  and  unambig- 
uous, there  is  no  room  left  for  Interpreta- 
tion. Mr.  Black,  In  his  work  on  Interpreta- 
tion of  Laws  (section  43),  says:  "But  It  must 
be  observed  that  the  presumption  of  constitu- 
tionality, like  all  the  other  presumptions  of 
this  class,  is  ayallable  only  In  case  of  doubt 
or  ambiguity.  The  courts  cannot  revise  or  cor- 
rect an  act  of  tbe  legislature  in  order  to  make 
it  conform  to  the  constitution.  If  It  is  plain- 
ly and  palpably  Invalid,  It  Is  their  duty  to  so 
dedare  It.  Where  the  language  Is  not  am- 
biguous, and  tbe  meaning  Is  clear  and  obvious, 
au  nnconstltutlonal  consequence  cannot  be 
avoided  by  forcing  upon  tbe  language  of  the 
act  a  meaning  which,  upon  a  fair  test,  is 
repugnant  to  its  terms."  The  first  section  of 
tbe  act  in  question  creates  and  defines  the  ' 
offense.  The  parts  are  Interdependent  and  in- 
separable, constituting  one  general  scheme. 
All  acts  therein  prohibited  are  made  alike 
crimhial.  There  Is  no  attempt  at  elasslfica- 
tkm.  All  acts  Inhibited  are  alike  crimlual; 
all  persons  violating  the  act  alike  criminals. 
In  each  case  tbe  entire  section  must  stand 
or  fall  together.  Separation  Is  impossible. 
Either  aU  Is  good  or  all  bad.  Mr.  Justice 
Field,  in  Norton  t.  Shelby  Co.,  118  U.  S.  425, 
6  Sup.  Gt.  1121,  30  L.  Ed.  178,  says:  "Au 
unconstitutional  act  is  not  a  law;  it  confers 
no  rights;  It  imposes  no  duties;  it  atfords 
no  protection;  It  creates  no  office;  It  is,  In 
legal  contemplation,  as  inoperative  as  though 
It  had  never  been  passed."  I  have  no  desire 
to  dispute  the  familiar  and  well-recognized 
rule  of  law,  when  part  of  a  statute  is  constitu- 
tional and  part  Is  unconstitutional,  that  whlcb 
is  constltutiona]  will,  if  capable  of  separa- 
tion and  Independent  enforcement,  be  separat- 
ed and  enforced,  and  that  which  is  uncon- 
stitutional be  rejected.  This  Is  a  principle  so 
well  recognized  and  of  such  everyday  appli- 
cation In  courts  of  justfce  that  a  dtation  of 
authorities  In  Its  support  Is  unnecessary  and 
Ill-appropriate.  I  dispute  neither  the  exist- 
ence nor  the  soundness  of  this  rule  in  cases 
where  applicable.  What  I  do  deny  is  its  ap- 
plication to  this  case,  and  the  manuer  in  which 
It  Is  applied  to  the  case.  Tbe  writer  of  the 
opinion,  after  stating  the  rule  and  Its  excep- 
tion, states  tbe  extension  of  the  rule  applied 
In  this  case  as  follows:  "However,  the  rule 
is  not  limited  to  such  instances.  It  applies 
as  well  to  exclude  from  tbe  operation  of  the 
60  P.— U 
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statnte  subjects  and  classes  of  things  lying 
without  tbe  legislative  Intent,  although  com- 
prehended within  the  general  terms  of  the 
act,  as  it  does  to  exclude  parts  of  the  verbal 
phraseology,"  and  makes  application  of  the 
extension  of  the  rule  In  the  following  manuer: 
"He  cannot  be  heard  to  object  to  the  statute 
merely  because  it  operates  oppressively  upon 
others.  The  hurt  must  be  to  hhnself.  The 
case,  under  appellant's  contention  as  to  this 
point.  Is  not  a  case  of  favoritism  In  the  law. 
It  is  not  a  case  of  exclusion  of  classes  who 
ought  to  have  been  included,  tbe  leaving  out 
of  which  constitutes  a  denial  of  the  equal 
protection  of  the  law;  but  It  la  the  opposite 
of  that.  It  Is  a  case  of  the  Inclusion  of  those 
who  ought  to  have  been  excluded.  Hence, 
unless  appellant  can  show  that  be  himself  has 
been  wrongly  Included  in  the  terms  of  the 
law,  be  can  have  no  Just  ground  of  com- 
plaint This  is  fundamentally  and  decisively 
settled."  This  Is  not  the  first  Instance  In 
which  it  has  been  attempted  to  uphold  the 
validity  of  an  enactment  beyond  the  constitu- 
tional power  by  limiting  the  scope  of  the  act 
by  construction,  and  thus  eliminating  the  pro- 
visions in  confiict  with  tbe  organic  law.  But 
limitation  by  construction  Is  not  separation. 
It  fs  merely  an  attempt  on  tbe  part  of  the 
court  to  both  make  and  enforce  laws  without 
the  aid  of  the  legislative  branch  of  the  gov- 
ernment. Mr.  Justice  Walte.  in  U.  S.  v. 
Reese,  92  U.  S.  214,  23  L.  Ed.  563,  said  of 
this  doctrine:  "There  Is  no  attempt  In  the 
sections  now  under  consideration  to  provide 
spociflcally  for  such  an  offense.  If  the  case 
Is  provided  for  at  all,  It  la  because  it  comes 
mider  the  general  prohibition  against  any 
wrongful  act  or  unlawful  obstruction  in  this 
particular.  We  are  therefore  directly  called 
upon  to  decide  whether  a  penal  statute  en- 
acted by  congress,  with  Its  limited  powers, 
which  Is  In  general  language  broad  enough 
to  cover  wrongful  acts  without  as  well  as 
within  the  constitutional  Jurisdiction,  can  be 
limited  by  Judicial  construction  so  as  to  make 
it  operate  only  on  that  whlcb  congress  may 
rightfully  prohibit  and  punish.  For  this  pur- 
pose we  must  take  these  sections  of  the  stat- 
utes as  they  are.  We  are  not  able  to  reject  n 
part  which  Is  unconstitutional,  and  retain  tbe 
remainder,  because  it  Is  not  possible  to  sep- 
arate that  which  Is  unconstitutional,  If  there 
I>e  any  such,  from  that  which  is  not.  The 
proposed  effect  Is  not  to  be  attained  by  strik- 
ing out  or  disregarding  words  that  are  In  the 
section,  but  by  Inserting  those  that  are  not 
now  there.  £^ch  of  the  sections  must  stand 
as  a  whole,  or  fall  altogether.  Tbe  language 
is  plain.  There  is  no  room  for  construction, 
unless  It  be  as  to  the  effect  of  the  constitu- 
tion. The  question,  then,  to  be  determined,  is 
whether  we  can  introduce  words  of  limitation 
Into  a  penal  statute,  so  as  to  make  it  specific, 
when,  as  expressed,  it  la  general  only.  It 
would  certainly  l>e  dangerous  If  the  legisla- 
ture could  set  a  net  large  enough  to  catch 
all  possible  offenders,  and  leave  it  to  the 
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courts  to  step  Inside  and  say  who  could  be 
rlgbtfullj  detained,  and  who  shoQld  be  set  at 
large,  tnils  would,  to  some  extent,  substitute 
the  judicial  for  the  legislative  department  of 
the  goverument  The  courts  enforce  the  leg- 
islative will  when  ascertained,  If  wltbln  the 
constitutional  grant  of  power.  Within  its  le- 
gitimate sphere  congress  is  supreme,  and  be- 
yond the  control  of  the  courts;  but  If  It  steps 
outside  of  Its  constitutional  limitations,  and 
attempts  that  which  Is  beyond  its  reach,  the 
courts  are  authorized  to,  and  when  called  up- 
on in  the  due  course  of  legal  proceedings 
must,  annul  Its  encroach  men  ts  upon  the  re- 
serve power  of  the  states  and  the  people.  To 
limit  this  statute  In  the  manner  now  asked 
for  would  be  to  make  a  new  law,  not  to  en- 
force an  old  one.  This  Is  not  part  of  our 
duty."  Mr.  Justice  Matthews,  In  delivering 
the  .opinion  In  the  Virginia  Coupon  Cases, 
114  U.  S.  270,  B  Sup.  Ct.  903.  29  I*  Ed.  185, 
says:  "It  Is  undoubtedly  true  that  there  may 
be  case-S  where  one  part  of  a  statute  may  be 
enforced  as  constitutional  and  another  be  de- 
clared inoperative  and  void,  because  uncon- 
stitutional; but  these  are  cases  where  the 
parts  are  so  distinctly  separable  that  each  can 
stand  alone,  aud  where  the  court  Is  able  to 
see  and  to  declare  that  the  Intention  of  the 
legislature  was  that  the  part  pronounced  valid 
should  be  enforceable,  even  tiiough  the  other 
part  should  fall.  T{>  bold  otherwise  would 
be  to  substitute  for  the  law  Intended  by  the 
legislature  one  they  may  never  have  been 
willing  by  Itself  to  enact.  An  illustration 
of  this  principle  Is  found  in  the  Trade-Mark 
Cases,  100  U.  S.  82,  25  L.  Ed.  550,  where 
au  act  of  congress,  which.  It  was  claimed, 
would  have  been  valid  as  a  regulation  of  com- 
merce with  foreign  nations  and  among  the 
states,  was  held  to  be  void  altogether,  be- 
cause it  embraced  ell  commerce,  including 
that  between  the  citizens  of  tlie  same  state, 
Tvhich  was  not  within  the  Jurisdiction  of  con- 
gress, and  its  language  could  not  be  restrained 
to  that  which  was  subject  to  the  control  of 
congress.  *If  we  should,'  said  the  court  In 
that  case,  Mn  the  case  before  us,  undertake 
to  make,  by  Judicial  construction,  a  law  which 
congress  did  not  make,  it  ts  quite  probable 
we  should  do  what,  if  tbe  matter  were  now 
before  that  body,  It  would  be  unwilling  to 
do.* "  In  the  case  of  Baldwin  v.  Franlts,  120 
U.  S.  678,  7  Sup.  Ct,  65tf,  763,  32  I*  Ed.  706, 
Mr.  Chief  Justice  Waite,  in  delivering  the 
opinion,  said:  "It  Is  now  said,  however,  that 
in  that  ease  the  conspiracy  charged  was  by 
persona  in  a  state  against  a  citizen  of  the 
United  States  and  of  the  state  to  deprive  him 
of  the  protection  he  was  entitled  to  under  the 
laws  of  that  state,  no  special  rights  or  privi- 
leges arising  under  the  constitution,  laws,  or 
treaties  of  the  United  States  being  involved; 
and  It  Is  argued  that,  although  the  section 
be  Invalid  so  far  as  such  an  offense  is  con- 
cerned, it  Is  good  for  the  punishment  of  those 
who  conspire  to  deprive  aliens  of  the  rights 
guarsDtted  to  them  in  a  state  by  the  treaties 


of  the  United  States.  In  support  of  this  ail- 
ment reliance  is  had  on  the  well-settled  rule 
that  a  statute  may  be  In  part  constitutional 
and  In  part  unconstitutional,  and  that  under 
some  circumstances  the  part  which  Is  consti- 
tutional will  t>e  enforced,  and  only  that  which 
is  unconstitutional  rejected.  To  give  effect  to 
this  rule,  however,  the  parts— that  which  is 
constitutional  and  that  which  Is  unconstitu- 
tional—most  be  capable  of  separation,  so  that 
each  may  be  read  by  Itself.  This  statute, 
considered  as  a  statute  punishing  conspiracies 
in  a  state.  Is  not  of  that  character,  for  in 
that  connection  it  has  no  parts  within  the 
meaning  of  the  rule.  Whether  it  Is  separable, 
so  that  it  can  be  enforced  in  a  territory, 
though  not  in  a  state,  Is  quite  another  ques- 
tion, and  one  we  are  not  no'w  called  on  to 
decide.  It  provides  In  general  terms  for  the 
punishment  of  all  who  conspire  for  the  pur- 
pose of  depriving  any  person,  or  any  class  of 
persons,  of  the  equal  protection  of  the  laws, 
or  of  equal  privileges  or  immunities  under  the 
laws.  A  single  provision,  which  makes  up 
the  whole  section,  embraces  those  who  con- 
spire against  citizens  as  well  as  those  who 
conspire  against  aliens,— those  who  conspire 
to  deprive  one  of  his  rights  under  the  laws 
of  a  state,  and  those  who  conspire  to  deprive 
bim  of  his  rights  under  the  constitution,  laws, 
or  treaties  of  the  United  States.  The  limita- 
tion which  Is  sought  must  be  made,  if  at  all, 
by  construction,  not  by  separation.  This,  It 
has  often  been  decided,  Is  not  enough."  See, 
also,  Suth.  St.  Const  f  173;  Trade-Mark 
Cases,  100  U.  S.  82,  25  L.  Ed.  550;  U.  S.  v. 
Harris,  106  U.  S.  629,  1  Sup.  Ct  601,  27  L. 
Ed.  290;  Wynehamer  v.  People,  13  N.  Y. 
378;  Meshmeler  v.  State,  11  Ind.  4^.  Nor 
are  the  cases  cited  and  relied  upon  by  the 
writer  of  the  opinion  to  support  the  doctrine 
announced  In  conflict  with  tbe  views  here  ex- 
pressed. The  cases  of  Supervisors  v.  Stan- 
ley, lOS  n.  S.  30S,  26  L.  Ed.  1044,  and  Com. 
V.  Gagne,  153  Mass.  205,  26  NT  E.  419,  10  L. 
R.  A.  442,  arose  upon  a  conflict  between 
legislative  acts,  state  and  federal,  no  question 
of  conflict  iKtween  a  legislative  act  and  the 
organic  law  being  Involved.  And  In  none  of 
the  cases  cited  did  tbe  decision  turn  upon  the 
power  of  the  court  to  separate  and  eliminate 
from  a  legislative  act  by  construction  those 
cases  provided  for  by  the  terms  of  the  act 
which  would  render  It  in  conflict  with  the 
organic  law. 

It  certainly  needs  no  argument  to  satisfy 
the  mind,  no  citation  of  authorities  to  sup- 
port the  contention,  that,  if  the  act  In  ques- 
tion in  express  terms  strikes  down  personal 
rights  guarantied  to  ail  by  the  federal  con- 
stitution. In  so  doing  the  act  is  completely 
and  utterly  void,  and  that  appellant,  tried, 
convicted,  and  punished  under  this  void  act; 
can  assert  its  invalidity,  although  It  may  ap- 
pear from  the  chaise  contained  In  the  Infor- 
mation and  the  evidence  at  the  trial  that 
appelant  might  be  convicted  under  a  proper 
law.  Mr.  Jastlce  Woods,  dcUverlng  the  opln- 


Digitized  by  Google 


KUL) 


STAlrB  T. 


211 


Ion  of  the  court  In  U.  S.  t.  Harris,  supra, 
commentlDg  upon  and  applying  the  decialon 
In  U.  S.  V.  Beese,  supra,  says:  "The  Indict- 
ment In  the  case  charged  two  inspectors  of 
a  municipal  election  In  the  state  of  Ken- 
tucliy  with  refusing  to  receive  and  count  at 
such  election  the  vote  of  William  Garner, 
a  citizen  of  the  United  States  of  African  de- 
scent It  was  contended  by  the  defendants 
that  It  was  not  within  the  constitutional 
P3wer  of  congress  to  pass  the  section  upon 
which  the  indictment  was  based.  The  at- 
tempt was  made  by  the  counsel  for  the  Unit- 
ed States  to  sustain  the  law  as  warranted  by 
the  fifteenth  amendment  to  the  constitution 
of  the  United  States.  But  this  court  held  It 
not  to  be  appropriate  legislation  imder  that 
amendment.  The  ground  of  the  decision 
was  that  the  sections  referred  to  were  broad 
enough  not  only  to  punish  those  who  hin- 
dered and  delayed  the  enfranchised  colored 
citizen  from  voting  on  account  of  his  race, 
color,  or  previous  condition  of  servitude,  but 
also  those  who  hindered  or  delayed  the  free 
white  citizen.  The  court,  speaking  by  the 
chief  Jnstlce,  said:  'It  would  certainly  be 
dangerous  If  the  legislature  could  set  a  net 
large  enough  to  catch  all  possible  offenders, 
and  leave  it  to  the  courts  to  step  Inside  and 
say  who  could  be  rightfully  detained  and 
who  should  be  set  at  large.  This  would,  to 
some  extent,  substitute  the  Judicial  for  the 
legislative  department  of  the  government. 
The  courts  enforce  the  legislative  will,  when 
ascertained.  If  within  the  constitutional 
gmnt  of  power.  But  if  congress  steps  out- 
side of  Its  coosUtutional  limitation,  and  at- 
tempts that  which  Is  beyond  its  reach,  the 
courts  are  authorized  to,  and,  when  called 
upon,  must,  annul  Its  encroachment  up:m  the 
reserve  rights  of  the  states  and  the  people.'  " 
This  precise  question  was  considered  also  in 
Wynehamer  v.  People,  supra.  In  which  John- 
son, J.,  says:  "The  prohibitions  of  the  first 
section,  taken  together,— and  they  form  but 
a  single  scheme,  and  are  to  be  enforced  by 
the  same  penalties,— cannot,  therefore,  In  my 
Judgment,  be  upheld,  at  least  In  respect  to 
property  which  had  been  acquired  while 
there  was  no  prohibition  against  the  acqui- 
sition of  such  property.  The  future  acqui- 
sition the  legislature  might,  in  my  opinion, 
control;  and  1  am  not  disposed  to  deny  that 
they  could  have  subjected  such  future  acqui- 
sitions to  the  prohibitions  this  act  imposes. 
But  in  this  act  they  have  made  no  discrim- 
ination. The  provisions  extend,  and  were 
clearly  meant  to  extend,  to  all  liquors.  It  Is 
no  part  of  the  proof  to  make  out  the  offense 
according  to  the  statute  to  show  that  the 
liquors  were  acquired  after  the  prohibitions 
became  operative,  nor  Is  the  fact  that  they 
were  previously  acquired  any  defense  under 
the  statute.  The  only  way  of  defending 
against  It  on  the  ground  In  question  Is  by 
asking  to  have  It  declared  void.  Laws  in  re- 
lation to  civil  rights  are  sometimes  held  to 
be  unconstitutional  In  so  far  as  they  affect 


the  rights  of  certain  persons,  and  valid  In 
respect  to  others.  This  Is  done  mainly  upon 
the  ground  that  the  courts  will  not  construe 
them  to  relate  to  such  cases  as  the  legisla- 
ture had  not  power  to  act  upon.  To  statutea 
creating  criminal  offenses  such  a  rule  of  con- 
struction ought  not  to  be  applied,  and  I  can- 
not find  any  trace  of  Its  ever  having  been 
applied.  It  is  of  the  highest  importance  to 
the  administration  of  criminal  justice  that 
acts  creating  crime  should  be  certain  In 
their  terms  and  plain  In  their  application; 
and  it  would  be  In  no  small  degree  unseemly 
that  courts  should  be  called  uiwn,  in  admin- 
istering the  criminal  law,  to  adjudge  an  act 
creating  offenses  at  one  time  valid  and  at 
another  time  void.  It  must,  I  think,  stand 
as  It  has  been  enacted,  or  not  stand  at  all." 

The  statute  under  consideration  Is  crim- 
inal. The  acts  condemned  and  punished 
thereby  were  neither  criminal  nor  unlawful 
at  common  law.  The  rule  of  strict  construc- 
tion applies  in  this  case  with  all  its  force. 
The  cases  cited  in  the  opinion  In  support  of 
the  doctrine  announced  are  dvU  cases.  Ad 
examination  will  show  their  Inapplicability 
in  this  case.  That  the  rule  of  separation  of 
valid  from  void,  rejecting  the  void  and  up- 
holding the  good  by  construction,  employed 
In  this  case,  Is  wrong  In  principle,  I  have  no 
doubt.  That  the  appellant  may  be  heard  to 
question  the  power  of  the  legislature  to  en- 
act the  law  under  which  he  stands  convicted, 
I  do  not  doubt.  To  hold  that  he  may  Is 
sound  In  reason,  and  fully  settled  by  the 
authorities  above  cited.  But  It  Is  contended 
by  the  writer  of  the  opinion  that  there  is  a 
distinction  between  federal  and  state  legis- 
lation; that  congress  possesses  only  such  leg- 
islative power  as  Is  expressly  granted  by  the 
federal  constitution;  whereas  the  legislature 
of  the  state  possesses  all  legislative  power 
not  expressly  withheld  by  the  constitution 
of  the  state.  Therefore  the  reasoning  em- 
ployed In  the  above  cases  construing  federal 
statutes  as  opposed  to  the  federal  constitu- 
tion Is  Inapplicable  to  the  case  at  bar;  and 
the  case  of  Waters-Pierce  Oil  Co.  v.  State  of 
Texas,  177  U.  S.  28-42,  20  Sup.  Ct.  618.  44 
L.  Ed.  657,  Is  relied  upon  to  support  the  con- 
tention made.  Such  reasoning  Is  more  to  be 
admired  for  Its  ingenuity  than  to  be  com- 
mended for  Its  logic.  While  the  rule  gov- 
erning the  power  of  national  and  state  l^s- 
latures  to  legislate  Is  correctly  stated,  yet  It 
does  not  follow  that  a  different  rule  of  con- 
struction Is  to  be  employed  In  arriving  at  a 
conclusion  as  to  the  validity  of  an  act  chal- 
lenged as  obnoxious  to  -the  federal  constitu- 
tion. That  constitution  Is  the  supreme  law 
of  the  land,  equally  binding  upon  this  court 
and  the  federal  supreme  court.  The  four- 
teenth Hmendment  does  not  touch  upon  fed- 
eral legislation,  but  is  an  express  limitation 
upon  legislation  by  a  state.  If  the  act  In 
question  is  violative  of  its  prohibitive  provi- 
sions, it  is  void,  and  that  is  an  eud  of  it. 
The  question  before  us,  which  should  be 
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squarely  met,  !■»  does  tbe  act  In  question  j 
contravaie  the  federal  constitution?  and  not, 
how  may  tbls  court  attempt  to  bew  round  It 
by  the  process  of  specious  reasoning  em- 
ployed? The  case  cited  Is  not  In  paint,  and 
does  not  touch  upon  the  (lueatlon  at  issue 
here.  The  question  Inrolred  In  Waters- 
Pierce  Oil  C!o.  Case,  and  the  only  queettou, 
was  the  power  of  the  state  of  Texas  to  Im- 
pose conditions  upon  a  foreign  corporation 
(lesirlns  to  transact  business  in  that  state. 
The  question  sought  to  be  raised  by  counsel 
for  plaintiff  In  en-or  in  that  case  Is  the  one 
raised  In  the  case  at  bar.  The  antboritlM 
relied  upon  here  are  the  authorities  cited 
there.  It  was  ruled  in  that  case,  not  that 
the  contention  here  made  Is  untenable^  or 
the  authorities  cited  unsound,  or  Inapplicable 
to  the  question,  but  that  the  question  here  at 
issue  was  not  Involved  in  that  case.  It  is 
also  worthy  of  rmark  here  that  the  able 
counsel  representing  the  state  neither  in 
their  voluminous  briefs  nor  at  the  oral  ar- 
gument made  mention  of  the  doctrine  ap* 
plied  by  the  court;  nor  have  counsel  for  ap- 
pellant been  heard  upon  tbls  proposltioD. 

Is  the  act  of  1S97  within  the  leglsIatlTe 
power  of  the  state,  constitutional,  and  valid? 
Whatever  may  be  the  extent  of  power  possesfr- 
ed  1^  the  state  over  quasi  imbllc  corpora- 
tions engaged  In  the  performance  of  a  public 
sei'vlce,  or  whatever  the  pomr  of  congress  to 
control  and  regulate  such  servants  of  the  pub- 
lic nnder  the  interstate  commerce  clause  of 
the  federal  constltutitm,  is  not  the  question  in 
this  controTersy.  The  power  of  tlw  state  to 
prevoit  the  formation  of  monopolies  and  com- 
binations tending  to  monopcdy,  and  exercising 
control  over  them  to  prevent  public  oppres- 
sion, is  not  the  subject  under  consldaatlon. 
The  power  of  the  state  to  prohibit  such  com- 
binations as  may,  to  an  unreasoDable  extent, 
restrain  trade  or  commerce,  or  may  unrea- 
sonably resbrlct  competition  in  trade,  com- 
merce, manufacturing,  or  business,  Is  not  the 
question  at  issue.  By  the  act  In  question  the 
legislature  has  attempted  to  prohibit,  by  com- 
binations of  capital,  skill,  or  acts,  all  restraint 
uptm  trade  and  commerce,  and  all  restrictions 
upon  trade,  commerce,  manufacturing,  or 
transportatkHi,  whether  such  restriction  is  in 
its  nature  and  'extent  such  as  may  be  reason- 
able and  necessary  to  the  self-preservation 
and  protection  of  the  parties  engaged  from 
financial  rain,  or  oppresalve  to  the  public. 
Unbridled  competition,  which  la,  in  effect,  a 
license  to  the  strong  to  destroy  and  obliterate 
the  weak,  is  commanded.  With  the  public 
policy  of  this  act,  wbetber  wise  or  unwise, 
we  have  no  concCTL  With  the  power  of  the 
legislature  to  enact  this  law  and  the  duty  of 
the  courts  to  command  its  enforcement  or  de- 
ny Hb  validity  as  opposed  to  the  fnndameutal 
law  of  the  land,  we  are  ccmcemed.  The  right 
of  the  lexielature,  in  the  exercise  of  what  is 
called  the  police  power  of  the  state,  to  restrain 
and  prohibit  monopolies  and  combinations 
tending  to  monopoly',  is  freely  granted.  The 


power  of  the  legislature  to  prohibit  such  re- 
strtctlms  upon  trade  and  commerce  as  are 
In  their  nature  unreasonable,  and  to  condemn 
such  restraints  upon  competition  la  trade  and 
commerce  as  are  unreasonatfle,  OTppresaiw, 
and  injurious  to  the  public,  is  also  admitted. 
But  that  in  a  free  government  the  right  of  two 
or  more  persons,  firms,  or  corporations  trans- 
acting conunerdal  or  other  buslnesa,  drawn  in- 
to nnreasonable  and  destructive  c(»npetitlon, 
threatening  financial  ruin,  to  agree  one  with 
the  other  to  restore  and  maintain  the  price  of 
their  goods  at  or  above  cost,  having  in  view 
the  laudable  and  reasonaUe  pmpose  of  ar^t- 
Ing  finandal  adf-destructkm,  every  right- 
minded  num  must  concede.  A  denial  of  such 
right  la  a  denial  of  the  right  oC  s^-defense; 
is  oppression;  Is  tyranny.  Yet  that  such  an 
agreement  is  clearly  wltbln  the  prohibition  (tf 
the  act  in  question  Is  not  open  to  dispute. 
The  right  of  two  or  any  number  of  persons 
engaged  In  agriculture  to  agree  that  tiiey  will 
combine  and  place  their,  agricultural  products 
In  elevators  and  sbvehouses,  and  that  they 
wHl  not  sell  the  same  until  a  certain  price  la 
obtained,  which  price  wlU  net  them  a  profit 
tta  thdr  labor,  is  founded  upon  such  natural 
Justice  as  to  be  beyond  the  reach  of  legtslatire 
power  to  prohibit  Yet  such  right  is  by  the 
act  denied.  Many  <tf  the  states  have  exercised 
the  power  of  fixing  tot  tiiose  engaged  In  traua- 
portation  such  maximum  and  minimum  ratea 
of  carriage  as  shall  not  be  exceeded  under  pen- 
alty of  the  law.  Yet  any  combination  of  those 
engaged  In  transportation  to  charge  only  the 
mbihnum  rate  so  fixed  Is  In  terms  prohibfted 
by  this  act  Otha  examplea  may  be  given 
ad  libitum.  Upon  an  examlnatim  of  the  act 
othos  will  occur  to  the  mind  ad  infinitum. 
All  combinations,  Justifiable  or  unjustifiable, 
reasonable  or  unreasonaUe,  necessary  or  nn- 
neceiBary,  ben^clal  or  oppressive  to  the  pub- 
lics are  alike  prohibited  and  made  criminal. 
Under  this  act  the  fact  that  the  prohibited 
agreemoit  was  made  for  Justifiable  ends,  oe 
for  self -preservation,  is  no  defoiae.  5Iay  such 
an  act  exist  In  a  tree  country!.  WlU  anch  an 
act  be  enforced  in  a.  free  government?  Any 
student  at  all  familiar  with  history  will  recall 
the  baneful  and  disastrous  effect  of  kindred 
legislatiw  In  £kighuid»  Italy,  and  other  Eu- 
ropean countries,  where  the  legislative  power 
operates  untranunded  by  a  written  ccsuti- 
bitlon.  It  is  usdesB  in  the  consideration  of 
this  question  to  attonpt  a  dtatimi  or  review 
of  the  TOKoy  authorities  In  this  country  mak- 
ing application  of  the  constitutional  provision 
found  in  the  fourteenth  amendment  to  the 
federal  constltntion  to  such  legldatlon.  The 
English  authorities  have  no  appUcatliKi,  be- 
cause announced  under  no  written  constitu- 
tion. The  source  of  power  relied  tqpon  to 
support  this  act  and  all  othcm  of  kindred  char- 
acter is  the  police  power  of  the  state;  but 
this  power  has,  and  of  necessity  must  have, 
ite  ilmltatloUB.  That  the  police  power,  or 
any  power  of  the  state,  autboriseB  the  act  in 
question,  I  deny.  I  deny  it  because  it  Is  an 
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unwarranted  abrldgmeiit  of  personal  liberty; 
because  it  takes  away  private  property  with- 
out due  process  of  law;  because  It  denies 
equal  protection  under  tbe  law,  without  justi- 
fiable ends.  A  legislature  may  become  as 
mucb  a  tj'rant  as  a  czar  or  a  king.  "By  the 
term  'liberty,'  as  used  In  the  prorislon,  some- 
tbing  more  Is  meant  tlian  mere  freedom  from 
physical  restraint  oc  the  bonds  of  a  prison. 
It  means  freedom  to  go  where  one  may  choose, 
and  to  act  in  such  a  manner,  not  Inconsistent 
with  the  equal  rights  of  others,  as  his  judg- 
ment may  dictate  for  the  promotion  of  his 
happiness;  that  Is,  to  pursue  such  callings 
and  avocations  as  may  be  most  suital^e  to 
develop  his  capadtfes,  and  give  to  them  their 
highest  enjoyment."  Mr.  Justice  Field  in 
Granger  Cases;  Munn  v.  State  of  Illinois,  M 
U.  S.  113,  24  L.  Ed.  77.  The-  federal  consti- 
tution (article  6)  declares:  "This  conatitution, 
aud  laws  of  the  United  States  which  shall  be 
passed  In  pursuance  thereof,  and  all  treaties 
made,  or  which  shaii  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  su- 
preme law  of  the  land;  and  the  Judges  In 
every  state  sball  be  bound  thereby,  anything 
in  the  constitution  and  laws  of  any  state  to 
the  contrary  notwithstanding."  The  four- 
teenth amendment  to  the  constitution  is:  "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities  of 
dtlzens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deoy 
to  any  person  within  its  Jurisdiction  the  equal 
protection  of  the  law."  Oulzot,  in  his  Lec- 
tures on  tioremment,  says:  "Liberties  are 
nothing  until  they  have  become  rights,  posi- 
tive rights,  formally  recognized  and  conse- 
crated; r^bts,  even  when  recognized,  are 
nothing  so  long  as  they  are  not  Intrenched 
within  guaranties;  and,  lastly,  guaranties  are 
nothing,  so  long  as  they  are  not  maintained 
by  forces  independent  of  them  In  the  limit  of 
their  rights.  Surround  rights  by  guaranties: 
intrust  the  keeping  of  those  rights  to  forces 
independent  of  them;  such  are  the  necessary 
steps  In  the  progress  towards  a  free  govern- 
ment." Mr.  Justice  Field,  In  Slaughter  House 
Gases,  16  Wall.  36,  21  L.  Ed.  3&4.  quoting 
from  Live  Stock  Dealers'  Sc  Butchers'  Ass'n 
V.  Crescent  City  Live  Stock  Landing  & 
Slaughter  House  Co.,  1  Abb.  U.  S.  308,  Fed. 
Cas.  No.  8,408,  says:  "It  Is  one  of  the  privi- 
leges of  every  Am^can  citizen  to  adopt  and 
follow  such  lawful  Industrial  pursuit,  not  In- 
jurious to  the  community,  as  he  may  see  fit, 
without  tmreasonable  regulation  or  molesta- 
tion." And  again:  "There  is  no  more  sacred 
right  of  citizenship  tban  the  right  to  pursue 
unmolested  a  lawful  employment  in  a  lawful 
manner.  It  is  nothing  more  nor  less  than  the 
sacred  right  of  labor."  Mr.  Eddy,  in  his 
work  on  Combinations  (section  691),  says: 
"Any  extension  of  the  police  power  beyond 
the  preserving  of  peace  and  order  in  the  com- 
munity and  the  protection  of  life,  health,  and 
morals  of  the  individual  la  a  departure  so 


radical  as  to  be  abeotutdy  destructlTe  of  all 
limitations  upon  the  exercise  of  the  power. 
If  the  state  can  go  beyond  considerations  af- 
fecting the  peace  and  order  of  the  community 
and  the  life,  health,,  or  morals  of  the  indi- 
vidual, and  intervene  for  reasons  of  a  purely 
social  ox  economic  nature,  then  there  are  no 
limitations  whatsoevs  upon  the  power  of  leg- 
islatures to  Intervene,  and  in  their  discretion 
dictate  terms  upon  which  various  contracts 
shall  be  made  and  different  occupations  pur- 
sued." In  Frorer  v.  People,  141  HI.  171,  31 
N.  B.  305,  16  L.  B.  A.  402.  It  Is  said:  "Other 
instances  of  statutory  r^ulations  of  private 
rights  are  in  lien  laws  In  favor  of  home- 
steaders, mechanics,  etc. ;  limitation  laws; 
the  statute  of  frauds,  and  other  statutes  relat- 
ing to  evidence;  laws  In  regard  to  pleadings; 
exemption  laws  and  insolvent  laws.  But 
these  all  relate,  not  to  the  power  to  contract 
in  regard  to  matters  of  general  right,  but  to 
the  remedy  for  th^  enforcement  of  contracts, 
as  to  which  the  legislature  may  make  such 
regulations  as  tbe  public  welfare  seems  to  de- 
mand, so  long  as  under  pretense  of  regulat- 
ing the  remedy  It  does  not  Impair  the  right  It- 
self." In  BracevlUe  Coal  Co.  v.  People  (111.) 
35  N.  B.  62,  22  L.  B.  A.  340,  37  Am.  St.  Bep. 
206,  it  is  held:  "Constitutional  liberty  means 
not  only  freedom  of  the  citizen  from  servitude 
and  restraint,  but  includes  tbe  right  of  every 
man  to  be  free  in  the  use  of  his  powers  and 
faculties,  and  to  adopt  and  pursue  such  avoca- 
tion or  calling  as  he  may  choose,  subject  only 
to  the  restraints  necessary  to  secure  the  com- 
mon welfare."  In  the  opinion  it  is  said: 
"The  fundamental  principle  upon  which  lib- 
erty is  based  in  free  and  enlightened  govern- 
ment Js  equality  under  the  law  of  the  land. 
It  has  accordingly  been  everywhere  held  that 
liberty,'  as  that  term  Is  used  In  the  constitu- 
tion, means  not  only  freedom  of  the  citizen 
from'  servitude  and  restraint,  but  Is  deemed 
to  embrace  the  right  of  every  man  to  be  free 
in  the  use  of  his  powers  and  faculties,  and  to 
adopt  and  pursue  such  avocation  or  calhng  as 
be  may  choose,  subject  only  to  the  restraints 
necessary  to  secure  the  common  welfare. 
Frorer  v.  People,  141  UL  171,  31  X.  E.  385, 
16  U  U.  A.  492;  Com.  v.  Perry,  166  Mass. 
117.  28  N.  E.  1126,  14  U  B.  A.  325.  31  Am. 
St  Rep.  638;  People  v.  OlUson.  100  N.  T. 
380,  17  N.  EI  343,  4  Am.  St  Bep.  465;  Live 
Stock  Dealers'  &  Butchers'  Ass'n  v.  Crescent 
aty  Live  Stock  Landing  &  Shioghter  House 
Cok,  1  Abb.  U.  S.  308.  Fed.  Cas.  No.  S,- 
40S;  Slaughter  House  Cases,  16  Wall.  86, 
21  L.  Ed.  304;  Oodcharles  v.  Wlgeman.  113 
Pa.  431.  6  Ati.  864;  State  v.  GoodweU,  83 
W.  Va.  170,  10  S.  E.  285,  6  L.  B,  A.  621,  25 
Am.  St  Rep.  863.  Property,  in  Its  broad- 
er sense,  is  not  tbe  physical  thing  wlilcb  may 
be  the  subject  of  ownraship,  but  is  th6  right 
of  dominion,  possession,  and  power  of  dispo- 
sition which  may  be  acquired  over  it;  and 
the  light  of  property  preserved  by  tbe  con- 
stitution is  the  right  not  only  to  possess  and 
enjoy  it,  but  also  to  acquire  It  in  a  lawful 
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moOt,  er  by  followliic  n.  lawful  Indnstrlal 
pnnult,  which  the  citizen,  tat  the  exercise  of 
the  liberty  guarantied,  may  choose  to  adopt" 
Id  Ritchie  T.  People^  165  IlL  98,  40  N.  B.  4M, 
20  L.  H.  A.  79,  46  Am.  8t  Bep.  S1&,  It  If 
held:  ''Statutes  passed  In  pursuance  of  the 
police  power  must  have  some  relation  to  the 
end  sought  to  be  accomplished.  Where  the 
ostensible  object  la  to  secure  the  public  com- 
fort, welfare,  and  safety,  the  statute  must 
appear  to  be  adapted  to  that  end.  It  cannot 
invade  the  rights  of  persons  and  property  un- 
der the  guise  of  a  mere  police  regulation  when 
such  Ss  not  the  effect"  In  the  opinion  It  Is 
said:  *'But  K  ta  claimed  on  behalf  of  defend- 
ant in  error  that  this  section  can  be  sus- 
tained as  an  exerdse  of  the  police  pawa  of 
the  state.  The  police  power  of  the  state  la 
that  power  which  enables  It  to  promote  Uie 
health,  comfort  safety,  and  welfare  of  soci- 
ety. It  la  T'ery  broad  and  far-reaching,  but 
it  Is  not  without  Its  limitations.  Leglslatlre 
acts  passed  in  pursuance  ot  It  must  not  be  In 
conflict  with  the  constitntlon,  and  must  have 
some  relation  to  the  end  sought  to  be  ac- 
complished; that  la  to  say,  to  the  comfort 
welfare,  or  safety  of  sode^.  Where  the  os- 
tensible object  of  an  enactment  is  to  secure 
the  public  comfort,  welfare,  or  safety.  It  must 
appear  to  be  adapted  to  that  end.  It  cannot 
Invade  the  rights  of  person  and  propoty  un- 
der the  guise  ot  a  mere  i>oUce  regulation,  wh^ 
it  is  not  such  la  fact;  and,  where  such  an 
act  takes  away  the  property  of  a  dtlaen,  or 
Intn^eres  with  hla  personal  liberty,  It  Is  the 
prorhice  of  the  courts  to  determine  whether 
It  la  really  an  appropriate  measure  for  the 
promotion  of  the  comfort,  safety,  and  welfare 
of  society.  Town  ot  XiSke  View  t.  Rose  HIU 
Cemetery  Co.,  70  HL  191,  22  Am.  Rep.  71; 
In  re  Jacobs,  98  N.  1.  9S,  60  Am.  Rep.  636; 
People  T.  OUIson,  109  V.  T.  889,  17  N.  O. 
343, 4  Am.  St  Rep.  466."  Mr.  Justice  Harlan, 
tn  declaring  the  antitrust  act  of  the  state  of 
mintris  nnconstitatlonttl  and  void  tn  the  recoit 
case  of  Connolly  t.  Sewer  Pipe  Co.,  22  Sup. 
Ct  431,  46  L.  Bd.619,  said:  rThe  question  of 
constitutional  law  to  which  we  have  referred 
cannot  be  disposed  of  by  saying  that  the  stat- 
ute in  question  may  be  referred  to  what  are 
called  tt»  "police  powen*  of  the  atete,  which, 
as  often  stated  by  this  court,  were  not  In- 
cluded in  the  grants  of  power  to  Uie  general 
goremment,  and  therefore  were  rescrred  to 
the  states  when  the  oonstitntl<m  was  o^ 
dalned.  Bnt  as  Uie  ocmstltution  of  the  Dnt^ 
ed  States  Is  the  miweme  law  of  the  land, 
anything  In  the  constitution  or  statutes  of  the 
states  to  the  contrary  notwithstanding,  a 
statute  of  a  state,  erai  whan  arowedly  enact- 
ed In  the  exercise  of  its  police  powers,  must 
yield  to  ttie  law.  No  rl^  granted  or  secured 
by  this  Gonstttntlon  <tf  the  United  States  can 
be  Impaired  or  destroyed  by  a  stete  enact* 
nunt  whatever  may  tw  the  source  from 
wUch  the  power  to  pass  such  enactment  may 
have  bea  derived.  'The  nnUlty  of  any  act 
Ineonslitent  wlOi  the  eoostltutloii  Is  produced 
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by  the  declattatlon  that  tte  eonstltntlon  in  tiw 
supreme  law.'  The  stete  has  undoubtedly 
the  power  by  appropriate  leglslatfon  to  iro- 
tect  the  public  morals,  the  putdic  health,  and 
the  public  safety;  bat  If,  1^  their  necessary 
operation,  Itt  reenilatlona  looking  to  tSOnee 
of  those  mds  amount  a  denial  to  persona 
within  Ite  juriadlctton  of  the  equal  protee- 
tlon  ta  the  laws,  tfaey  must  be  deemed  m- 
eonatltntlonal  and  Told.  Olbbons  ▼.  Ogdeo, 
9  Wheat  1«  21%  6  L.  Bd.  28;  Sinnot  t.  Dav^ 
enport  22  How.  227,  16  L.  Ed.  2«3;  Railway 
Co.  v.  Haber,  169  D.  S.  613,  18  Sup.  Ct  488^ 
42  I*.  Bd.  878."  True^  In  that  caae  the  act 
under  constdotttlon  waa  declared  void  because 
denying  equal  [nxitectlon  under  the  law;  but 
If  the  police  power  of  the  atato  at  DUncrfa 
was  insulllcient  to  uphold  the  act  because  that 
act  contravened  the  fourteotth  amendnunt 
to  ttie  fedttal  constttoti<m,  how  may  It  ba 
contended  the  same  aonroe  of  power  rdlsd 
upoD  here  will  uphold  thla  act,  which  de- 
prives the  dtlno  of  his  property  without  due 
process  of  law,— that  Is,  arUtrarlly  dentea  to 
those  engaged  In  certain  Ivanches  of  trade 
and  business  the  right  to  contract  with  rda-- 
tlon  to  that  business  and  tfadr  private  prcq^ 
erty;  arbitrarily  denlea  the  right  to  ao  cm- 
duct  their  business  as  they  may  choose  wltiK 
^t  injury  to  othen;  arUtrarlly  and  unrea- 
sonably Interferes  with  the  liberty  of  private 
coutracte  not  injurious  to  the  public  m orate, 
public  health,  or  public  aafety.  Aa  was  said 
by  McPheraon,-  J.,  In  Insurance  Co.  t.  Cornell 
(a  C)  110  Fed.  816.  In  declaring  the  antttruat 
act  of  Nebraska  nnctmstltutloDal  and  void  up> 
on  this  precise  ground;  **If  we  cannot  acquire 
property,  flien  we  hare  a  government  <tf  so- 
cialism. And  how  can  we  acquire  property, 
ox  &iSoy  the  property  we  do  have,  wtthmit  the 
right  of  contract?  If  thla  law  la  valid,  two 
or  more  farmers  cannot  agree  that  they  will 
not  adl  thdr  wheat  to  a  nelgbbcning  mlU 
for  leas  than  ao  much  per  bushd.  Two  or 
more  farmers  cannot  agree  that  the  live  stock 
feeder  shall  not  have  tbdr  corn  only  at  s 
certain  price.  Blacksmiths  cannot  agree  that 
they  will  charge  ao  much  for  diodng  horsea. 
Nothing  can  be  agreed  to  by  the  mannfac- 
tnrer,  ttie  farmer,  the  gardenor,  the  con- 
tractor, consumv,  or  laborer  to  prevent  the 
reduction  ct  prlca  Can  it  be  possible  that 
such  legislation  la  vaUdT  If  It  la  valid,  then 
what  becomes  of  the  provision,  'No  man  shall 
be  deprived  of  equal  protoctkm  of  the  law,* 
ax  of  that  other  provleion,  *No  man  shall  be 
deprived  of  life,  liberty*  or  pr<yerty  wltbout 
dve  process  of  law*!"  As  was  said  by  Judge 
Catron  In  Wally'a  Heln  t.  Kennedy,  2  Terg- 
BS6t  24  Am.  Dee.  Bll,  and  Yansant  T.  Wad- 
del,  2  Yerg.  270:  *^he  rlghte  of  every  Indl- 
vMnal  muat  rtand  or  tan  by  the  aame  rule  of 
law  that  govcma  every  other  member  of  the 
body  politic  or  land  under  similar  drenm- 
stances;  and  every  partial  or  private  law 
which  directly  proposea  to  destroy  or  affect 
indlvMiul  rl^ti^  «■  does  the  aame  thing  by 
affording  remedies  Iwdlng  to  t< codb^ 
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qaencea,  if  unconstltutloDal  and  vciS.  Were 
it  otherwise,  odious  Individ uala  or  corporate 
Ijodlea  would  be  gorerned  by  one  law;  tbe 
most  of  Qie  commuotty,  and  those  wbo  made 
the  Utw,  by  anotber;  whereas  a  like  and  gen- 
ial law,  affecting  tbe  whole  community 
equally,  could  not  hare  been  passed."  "Tbe 
Idea  of  people,  tbroagh  their  repreaentaUves, 
making  laws  whereby  are  swept  away  tbe 
life,  liberty,  and  property  of  one  or  a  few 
citisenSf  by  which  ndtber  the  repreaentatlTes 
nor  tbdr  other  constituents  are  willing  to  be 
bound,  la  too  odious  to  be  tolerated  In  any 
gorernment  where  freedom  has  a  name.  Such 
abuses  resulted  in  the  adoption  of  tbe  Magna 
Charta  In  England,  which  Is,  and  for  centu- 
ries has  been,  the  foundation  of  English  lib- 
erty. Its  Infraction  was  a  leading  cause  why 
we  separated  from  that  country,  and  its 
Talne  as  a  fundamental  rule  for  tbe  protec- 
tion of  the  citizen  against  iegtalatlTe  usurpa- 
tion was  the  reason  of  its  adoption  as  a  part 
of  our  constttntlon." 

Tbe  argument  made  that  the  colossal  ag- 
gregations of  capital  and  rapid  formation  of 
gigantic  industrial  trusts  of  recent  years  have 
created  public  alarm  and  widespread  appre- 
hension of  danger,  calling  forth  public  clamor 
for  enactments  of  tbe  character  in  question 
by  the  legislature,  and  tbelr  enforcem«it  by 
the  courts,  If  true,  is  without  merit  here. 
Tliere  Is  no  safety  to  the  citizen  where  tbe 
convictions  of  lawmakoa,  and  the  settled 
principles  of  tbe  law  as  enunciated  by  tbe 
courts  as  well,  melt  away  before  tbe  hot 
breath  of  public  clamor. 

Again,  from  tbe  Information  It  cannot  be 
determined  upon  what  act  of  the  legislature 
tbe  prosecution  in  this  case  is  based.  At  tbe 
trial  the  court  not  only  gave  tbe  jury  In  his 
charge  the  antitrust  act  of  1887  above  dis- 
cussed, but  also  in  his  InstructlonB  gavo  to  the 
Jury  the  unlawful  trust  and  combination  act 
(cbapter  175,  Laws  1887),  found  in  chaptor 
145,  Gten.  St.  189T,  quoted  at  length  in  tbe 
opinion.  By  instruction  No.  4  tbe  Jory  are 
directed  as  follows:  "Gentlemoi  of  tbe  Jury, 
yon  are  instructed  that  if  you  find  from  the 
evidence  that  the  defendant,  E.  J.  Bmlley, 
did.  on  or  about  the  20tb  day  of  November, 
1900,  unlawfully  enter  Into  an  agreement, 
contract,  and  combination,  in  the  county  of 
Rush  and  state  of  Kansas,  with  certain  part- 
nerships, companies,  corporations  of  grain 
dealers  and  ftrain  buyers  In  the  town  of 
Bison,  In  the  said  county  and  state;  and  you 
further  find  that  tbe  said  parties  were  com- 
petitive grain  buyers,  dealers  and  buyers,  to 
pool  and  fix  tbe  price  the  said  grain  dealers 
and  buyers  should  pay  tor  grain  at  the  said 
place,  and  to  divide  between  them  the  net 
earnings  of  the  said  grain  dealers  and  grain 
buyers,  and  to  prevent  competition  In  the 
Iturcliasc  and  sale  of  grain  among  the  said 
dealers  and  buyers, —that  would  be  a  viola- 
tim  of  chapter  145,  and  you  should  so  find, 
and  find  the  defendant  guilty."  That  this 
act  of  1887  is  clearly  unconstitutional  and 


void  because  denying  equal  protectimi  under 
the  law  Is  scarcely  a  debatable  question.  It 
singira  out  one  class  of  persons  engaged  in 
domestic  trade  and  commerce  from  tbe  gen- 
eral class,  and  makes  acts  by  tbem  done 
criminal,  which,  If  done  by  other  members  of 
tbe  general  class,  remain  Innocent  That 
such  legislation  cannot  be  upheld  Lb  not  only. 
In  effect,  conceded  in  tbe  opinion,  but  Is  con- 
clusively settled  by  authority.  In  Connolly 
V.  Sewer  Pipe  Co.,  supra,  it  is  said:  "We 
conclude  this  part  of  the  discussion  by  saying 
that  to  declare  that  some  of  tbe  class  engaged 
In  domestic  trade  or  commerce  shall  be  deem- 
ed criminals  If  they  violate  the  regulations 
prescribed  by  tbe  state  for  tbe  purpose  of 
protecting  the  public  against  Illegal  combina- 
tions formed  to  destroy  competition  and  to 
control  prices,  and  that  others  of  tbe  same 
class  shall  not  be  bound  to  regard  those  regu- 
lations, but  may  combine  tliebr  capital,  skill, 
or  acts  to  destroy  competition  and  to  con- 
trol .prices  for  their  special  benefit  Is  so 
manifestly  a  denial  of  tbe  equal  protection 
of  tbe  laws  that  further  or  ^tended  argu- 
ment to  establish  that  position  would  seem 
to  be  unnecessary."  In  re  Grlce  (0.  C.)  79 
Fed.  627;  Insurance  Co.  v.  Cornell,  supra. 
The  validity  of  this  act  of  1887  Is  directly 
and  pointedly  challenged  by  tbe  record  and 
urged  upon  this  court  by  counsel  in  their 
briete  and  at  the  oral  argument;  yet  this 
question  Is  disposed  of  as  wholly  Immaterial 
and  harmless  ems.  By  what  means  this 
court  ascertained  what  influence  the  charge 
of  the  court  upon  tiie  act  of  1887  had  upon 
the  minds  of  the  Jury  Is  not  shown.  How  It 
determined  tbe  Jury  would  have  convicted 
had  this  portion  of  tbe  charge  been  (Emitted, 
Is  not  clear.  The  d^endant  is  engaged  In 
the  grain  business.  Tbe  act  of  1887  Is  di- 
rected against  grain  dealers.  The  c(Hisplrncy 
charged  in  the  information  is  one  with  grain 
dealers.  The  unlawful  acts -charged  therein 
relate  solely  to  the  graiu  trade.  AH  the  evi- 
dence found  In  tbe  record  pertains  to  tbe 
grain  business,  and  yet  escape  is  made  from 
tbe  consideration  of  tbe  validity  of  tbe  act 
of  1887  because  in  tbe  Judgment  of  the  court 
tbe  defendant  might  have  been  tried  and  con- 
victed under  the  act  of  1897.  Section  236  of 
the  Criminal  Code  provides:  'The  Judge 
must  charge  tbe  Jury  In  writing,  and  the 
charge  shall  be  filed  away  among  the  pa- 
pers of  the  cause.  In  charging  the  Jury  he 
must  state  to  them  all  matters  of  law  which 
are  necessary  for  their  information  in  giving 
tbeb-  verdict."  This  court  has  held  that  tbe 
failure  of  a  trial  court  although  not  request- 
ed to  so  do,  to  fully  Instruct  tbe  Jury  upon 
the  law  governing  tbe  case  under  tbe  above 
section,  Is  reversible  error.  State  v.  Grubb, 
&5  Kan.  678,  41  Pac.  951.  By  a  parity  of  rea- 
soning, and  upop  general  principles,  it  must 
be  time  that  the  action  of  a  trial  court  upon 
a  criminal  prosecution  Instructing  the  jury  to 
ascertain  and  determhie  the  guilt  of  the  de- 
fendant by  a  statute  which  is  not  tbe  lanv 
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but  Is  UDcoDstltutlonal  and  void,  1b  equally 
erroneous,  and  reversible  mor. 

The  couTictlOD  In  this  case  should  bfi  set 
aside. 


(41  Or.  448) 

I1ABTI^^  et  al.  V.  EAGLB  CREEK  DEVEL- 
OPMENT CO.  et  aL 

(Supreme  Court  of  Oregon.    June  16,  1902.) 

MINING  CLAIM— SAL.E— FRAUD  ON  PURCHASER 
—KNOWLEDGE  OP  SELLER-JUDICIAL  NO- 
TICE —  MEANING  OF  WORDS  —  MORTQAQES  — 
NOTICE  OF  PRIOR  CLAIM— CORPORATIONS- 
STOCKHOLDERS— EB  TOPPBL. 

1.  An  objection  that  the  court  erred  U)  ren- 
dering a  decree  withoot  proof  of  auy  of  the 
material  allegations  in  the  coniplaiut  denied 
by  the  answer  is  untenable  where  the  fiudinga 
of  fact  recite  that  they  were  made  from  "tbe 
admission  of  the  pleadings  and  the  evidence 
taken,"  sioce  such  recital  imports  verity  and 
precludes  inquiry. 

2.  Where  a  purchaser  of  mining  property  al- 
leged fraud  in  the  vendor's  representations  that 
he  was  the  ovpner  of  a  certain  number  of 
inches  of  water  in  a  certain  creek,  and  had 
made  a  valid  aud  indefeasible  location  thereof, 
but  it  appeared  that  immediately  after  the  pur- 
chase the  purchaser  relocated  the  water  claim* 
ed  by  tbe  vendor,— its  notice  reciting  that  the 
same  had  been  sold  to  the  purchaser,— it  was 
apparent  that  the  purchaser  knew  vie  inter- 
est owned  by  the  vendor,  and  hence  was  not 
misled. 

8.  Under  Htil's  Ann.  Lawa.  fi  708,  snbd.  1, 
providing  that  courts  shall  take  judicial  notice 
of  the  meaning  of  all  English  words  and 
phrases  and  a}l  legal  expreeaions,  such  notice 
will  be  taken  only  of  the  ordinary  meaning  of 
current  words  aud  phrases;  and,  if  au  un- 
asuf.i  meaning  is  sought  to  be  attached  to 
words  used  In  pleadings,  sadi  meauing  most 
be  explained. 

4.  Defendanta  alleged  fraud  in  the  sale  of 
mining  property  in  that  plaintiffs  falsely  repre- 
sented  that  the  land  would  yield  gold  not  less 
than  10  coits  per  yard  ''from  the  grass  roots 
dowQ,"  and  that  plaintiffs  had  "prospected" 
the  .laud  and  knew  the  value  thereof.  Held, 
that  as  the  expression  "from  the  grass  roots 
down"  ordinarily  means  to  the  center  of  the 
earth,  aud  not  merely  to  bed  rock,  and  as 
"prospected"  ordinarily  means  to  do  experi- 
mental work  to  ascertain  the  probable  value 
of  a  mining  claim,  and  not  to  accurately  aacer* 
tain  tlie  actual  value  by  sinking  holes  to  bed 
rock  and  testing  the  earth,  plamtiffs'  allied 
misrepresmtatloos  were  mere  expressions  of 
opinion,  and  not  statements  of  fact. 

5.  Where  defendant  alleged  that  plaintiffs 
on  sale  of  mining  property  were  guilty  of  fraud 
in  representing  tlutt  a  certain  ditch  could  be 
constructed  for  a  certain  sum,  and  that  plain- 
tiffs, after  the  sale,  undertook  to  construct  tbe 
ditch  for  tbe  amount  for  which  they  repre* 
sented  It  ooold  be  done,  and  failed,  but  tiiere 
was  DO  showing  that  plaiutiSs  entered  on  the 
work  without  intending  to  complete  it,  or  knew 
that  it  could  not  be  done  for  the  price  they 
had  named,  it  was  not  made  to  appear  that 
plaintiffs'  statement  as  to  the  cost  of  the  ditch 
was  made  with  knowledge  of  its  falsity. 

6.  Plaintiffs  sued  to  recover  mining  property 
which  they  had  conditionally  sold  to  defend- 
ant com^ny  under  a  contract  providing  that 
certain  improvements  should  be  made.  A 
mortgagee  alleged  that  his  nfortgnge  was  for 
money  loaned  to  the  company  to  make  the  im- 
provements under  the  provisions  of  the  con- 
tract. Hetd  that,  if  it  was  loaned  for  this  pur- 
pose, the  mortgagee  must  have  known  of  the 
contract  and  its  conditions,  and  must  there- 


fore have  taken  subject  to  plaintiffs*  rights 

tberetind'^r. 

7.  Plaintiffs  were  stockholders  in  a  corpora- 
tion, and  had  a  claim  on  certain  property  of 
the  corporation  which  they  had  sold  to  it. 
The  corporation  mortgaged  the  propprty.  the 
mortgagee  having  notice  of  plaintiffs'  claim. 
Bcld,  that  in  the  absence  of  any  showing  that 
plaintiffs  were  present  at  tbe  atOL-kholdern' 
meeting  where  the  mortgage  was  authorized, 
or  actually  consented  thereto,  the  mere  fact 
that  they  were  stockholders  did  not  estop  thetn 
from  asserting  their  rights  uuder  the  contract. 

Appeal  from  circuit  (Murt,  Union  county; 
Robert  Eakin,  Judge. 

Action  by  KUles  J.  Martin  and  others 
against  the  Eagle  Creek  Development  Com- 
pany and  others.  From  a  Judgment  for 
plaintiffs,  def^danta  appeal.  AfflrmeO. 

On  November  18,  1897.  tbe  pUlntlffa,  Klllea 
3^  Oliver.  O.  M.,  aud  Nellie  Martin,  of  the 
flrat  part,  and  the  Eagle  Greek  Developmoit 
Company,  of  the  second  part,  entered  into  an 
agreement  whereby  the  parties  granted  the 
development  company  an  option  to  purchase 
certain  mining  claims  for  the  conalderatlon 
of  (16,000,  of  which  HOOO  was  paid  down, 
and  also  granted  with  said  option  the  right 
and  privilege  of  prospecting,  exploring,  and 
mining  the  same  unto  the  15th  day  of  De> 
cember,  1SE)7,  at  which  time,  if  the  company 
BO  desired,  the  right  and  privilege  should  be 
extended  to  the  20th  day  of  Decembo:,  18(K», 
upon  the  payment  of  an  additional  (4.000, 
at  which  )att^  date  the  balance  of  (8,000 
should  be  paid  If  the  company  elected  to  pur- 
cliase.  The  company  agreed  to  commence  tta« 
work  of  exploration  and  development  ot  tbe 
mining  property  within  a  reasonable  time, 
and  to  construct  a  sluicing  ditch  for  the  pur- 
pose of  conveying  the  water  from  Eagle  cre^ 
to  the  claims,  to  be  used  in  hydraulic  mining, 
and  to  complete  said  ditch,  ready  for  opraa- 
tion,  not  later  than  July,  ISfiS.  It  was  fur- 
ther provided  that  upon  payment  of  the  add!- 
tional  (4,000,  the  completion  of  the  sluicing 
ditch,  tbe  Installment  of  a  No.  3  giant  for 
hydraulic  mining,  and  the  setting  of  pipes  to 
connect  the  same,  the  Martins  should  execute 
a  bond  for  a  deed  for  the  further  protection 
of  the  development  company,  aud  that,  upon 
making  all  tbe  payments  as  stipulated  for, 
they  should  make,  execute,  and  deliver  to  the 
development  company  a  deed  conveying  a 
perfect  title  to  said  mining  claims  (except  the 
fee  simple  of  the  United  States),  and  also  a 
good  and  sufficient  conveyance  of  title  to  all 
the  water  rights  filed  on  by  them  on  Elagle 
creek  and  its  tributaries.  As  a  further  con- 
sideration for  such  option,  the  development 
company  agreed  to  cause  to  be  issued  to  the 
Martins  one-sixteenth  of  tbe  capital  stock  of 
the  company  on  or  before  January  1,  188$. 
It  was  further  agreed  that  the  development 
company  may  decline  to  make  any  of  tbe 
payments  designated,  when  due,  upon  the 
surrender  of  tbe  contract,  and  that  time  is 
of  tbe  essence  of  the  agreement.  Thereaft- 
er the  agreement  was  so  modlQed  as  to  ex- 
tend tbe  time  of  final  payment  to  Novembt-r 
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1.  1899.  A  deed  was  executed  and  delivered 
to  Oie  development  company  to  tbe  watpr 
rights  on  the  same  day,  and  at  once  recorded. 
Subsequently  the  company  entered  Into  pos- 
session of  the  mining  lands  and  the  water 
rights,  and  bnilt  and  constrncted  a  sluicing 
ditch,— the  same,  It  Is  aileged,  as  was  Intend- 
ed to  be  constructed  under  the  contract.  The 
company  also  Installed  a  Na  3  giant,  set 
pipes  to  connect  the  same  with  the  dlt^h  with 
the  view  to  hydraulic  mining,  and  completed 
the  plant  and  performed,  considerable  labor 
and  develf^ment  work.  These  matters  are 
alleged  In  the  complaint,  and  It  Is  further 
averred  that,  although  plaintiffs  have  com- 
plied with  all  the  condlticms  of  the  agreement 
on  their  part,  the  develt^ment  company  has 
made  default  and  has  failed  and  refused  to 
make  any  payments  as  stipulated  for  by  tbe 
■agreement;  except  the  first,  and  that  was 
made  by  note,  which  Is  wholly  unsatisfied; 
that  the  company  abandoned  the  property, 
and  the  same,  including  the  water  righto, 
waya,  ditches,  as  well  as  all  Improvements, 
betterments,  etc.,  were  left  unattended  and 
uncared  for,  whereupon  plaintiffs  duly  noti- 
fied the  company  of  their  Intention  to  declare 
the  contract  fcnfeited,  and  subsequently  took 
possession  of  all  said  property.  It  la  further 
alleged  that  the  company  executed  a  mort* 
gage  to  Lewis  A.  Hall  upon  the  ditcli  and 
water  rights,  which  la  an  apparent  lien  upon 
the  property  described  In  tbe  contract,  and 
tlmt  he  took  the  same  with  notice  and  knowl- 
edge of  plaintiffs'  rights,  and  that  the  other 
defendants  claim  an  interest  In  the  pn^erty, 
wherefore  plaintiffs  pray  a  forfeiture  of  the 
contract;  that  the  slnlcli^  ditch  and  improve- 
mento  be  deemed  to  have  been  constructed 
and  made  for  their  benefit,  and  tbej  be  de* 
clared  to  be  the  owners  thereof;  that  the 
mortgage  and  conveyances  mentioned  be  de* 
dared  to  be  clouds  upon  their  tlOe;  and  for 
otber  relief. 

All  Mhe  defendauto  8e«n  to  have  answw- 
ed,  admitting  the  agreement,  but  denying 
substantlnlly  all  the  allegations  of  the  com- 
plaint, «cept  the  execution  of  the  mortgage 
to  HaU  and  a  deed  to  Anderson  £inley; 
and,  for  a  further  and  separate  defense,  it  Is 
alleged.  In  effect:  That  In  the  summer  of 
1897  Killcs  J.  and  G.  M.  Marthi  pretended 
and  represented  that  Uiey,  the  said  Martins, 
were  the  owners  of  2,000  miners*  Inches  of 
the  water  of  Eagle  creek;  tiiat  th^  had 
made  a  valid  and  Indefeasible  location,  and 
had  the  right  to  ipprQprlal%  the  same  or  to 
transfer  It,  and  did  at  the  same  time  pretend 
and  represent  that  said  mining  claims  were 
very  rich  In  gold-bearing  mineral,  if  worked 
as  placer  mines  with  hydraulic  appliances; 
that  they  would  yield  In  gold  not  less  than 
10  cento  per  yard  of  earth  from  the  grass 
roots  down,  and  from  one  end  of  said  claims 
to  the  other;  that  KUles  J.  Martin  was  an 
old  and  experienced  miner,  had  thoroughly 
prospected  and  examined  said  claims,  and 
knew  what  he  was  talking  about^  and  that 


what  he  said  about  their  richness  could  ab- 
solutely be  relied  vpoa.  That  the  said  rep- 
resentations were  made  with  the  purpose  of 
Inducing  the  sale  of  the  property.  That 
plaintiffs  did  further  represent  and  pretend 
that  It  would  be  necessary,  In  order  to  prop- 
erly mine  and  work  said  placer  ground,  to 
construct  a  ditch  or  flume  some  three  or  four 
mll»  In  length  to  conduct  the  water  thereto 
from  Eagle  creek;  that  they  were  ^perl- 
enced  ditch  buildM's,  and  that  such  a  ditch, 
sufficient  to  carry  5,000  inches  of  water,  could 
be  constructed  for  a  sum  not  to  exceed  ¥4i000; 
and  that  they  would,  if  the  sale  could  be 
^ected.  undertake  to  construct  It  for  that 
sum.  That  plaintiffs  assured  the  company, 
through  Ito  agents,  that  said  representations 
were  true,  and  thereupon  the  Eagle  Grec^ 
Development  Company  Incorporated  for  tbe 
express  purpose  of  purchasing  said  placer 
property,  and  working  and  mining  It  for  gold. 
That  having  no  knowledge  of  mining,  or  the 
richness  or  the  value  of  said  property,  or  the 
cost  of  said  ditch,  but  believing  and  relying 
on  the  repre&entotions  ot  the  plaintiffs,  the 
development  company  entered  Into  a  contract 
with  them  as  set  out  In  the  complaint  That 
plaintiffs  knew  at  the  time  that  said  repre- 
sentations were  false,  and  made  for  tJie  pur- 
pose of  cheating,  overreaching,  and  defraud- 
ing tbe  development  company.  That  upon 
tbe  signing  of  the  contract  lite  development 
company  discovered  that  Klllea  J.  and  G.  U. 
Martin  were  not  the  owners  of  2,000  Inches 
of  the  water  ol!  Eagle  cre^  and  that  the 
only  claim  they  had  thereto  was  based  up- 
on a  defective  and  wholly  Insnfflcleait  no- 
tice of  appropriation  recorded  in  Union  coun- 
ty, whereupon  the  company  was  oU^ed  ti^ 
and  did.  make  a  location  of  water  for  Itself, 
and  did  on  November  18,  1897,  relocate  the 
said  2,000  Inches  of  water  so  pretended  to 
be  located  by  said  Martina,  and.  In  addition 
thereto,  did  locate  and  appropriate  of  the 
water  of  Eagle  creek  5,000  inches  in  addi- 
tion, and  did  at  the  same  time  file  a  notice 
of  Uie  pre-emp1j(m  of  the  right  of  way  tor 
said  ditch.  The  notice  recites,  among  other 
things,  that  said  company  "claims  and  has  a 
valid  right  to  the  enjoyment  and  use  of  7,000 
inches  of  water,  miners'  measure,  under  a 
six-Inch  pressure,  to  be  conveyed  through  said 
dl.tch  or  finme  to  the  placer-mlnlng  grounds 
situate  at  the  junction  of  Eagle  creek  with 
East  Eagle  creek,  together  with,  all  and  sin- 
gular, the  appurtenances,  which  notice  Is  In- 
tended to  cover  an  appropriation  of  2.000 
inches  of  water,  which  appropriation  was 
made  by  Eilles  J.  and  G.  M.  Martin  on  May 
8,  1897.  and  which  water  right  has  this  day" 
(November  18,  1897)  been  sold  and  assigned 
to  the  company,  and  also  5.000  Inches  addi- 
tional, to  be  devoted  and  used  as  Indicated. 
Continuing.  It  is  further  alleged  that  the  com- 
pany acquired  from  the  United  States  the 
right  of  way  for  said  ditch  through  the  pub- 
lic domain,  and  entered  Into  a  contract  with 
Kllles  J.  and  Oliver  Martin  to  construct  said 
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ditch  for  the  Bum  of  ^.000,  but  tbat  the; 
failed  to  perform  their  obligatioD,  and  the 
company  completed  the  same  at  an  expense 
of  916,000;  that  plaintiffs  are  stockholders  hi 
said  company;  that,  owing  to  their  failure 
to  construct  said  ditch,  It  became  necessary 
to  carry  on  and  complete  the  work;  tbnt 
after  its  completion  the  company  prosecuted 
systematic  and  thorough  mining  oper&tlons 
on  said  claims,  but  was  unable  to  secure  gold 
enough  to  pay  the  expenses  of  taking  It  out 
of  the  ground,  and  that  gold  does  not  exist 
In  said  claims  In  sufficient  quantities  to  pay 
for  extracting  the  same;  that  the  company, 
in  building  said  ditch  and  making  the  Im- 
proTements  mentioned,  fended  $25,000;  that 
the  defendant  and  Anderson  Flnley  are  tbe 
exclusive  owners  of  tbe  ditch,  giant,  pipes, 
tools,  appliances,  and  buildings,  subject  to 
the  mortgage  of  L*wiB  A.  Hall;  that  the  com- 
pany Is  ready  and  willing  to  release  and  turn 
over  to  the  plaintiffs  all  interest  in  the  claims 
described,  except  the  right  Of  way  to  said 
dltrh,  buildlugs,  and  Improvements;  and  that, 
by  reaBon  of  the  false  and  frandalent  repre- 
sentations of  the  plaintiffs,  tbe  company  was 
Induced  to  enter  into  said  contract,  and  to 
construct  said  ditch  and  make  the  improve- 
ments mentioned,  to  their  great  damage.  In 
the  Bum  of  $28,000.  And  the  def«idant  Clar- 
ence Cole,  for  a  separate  answer,  alleges  that 
the  development  company  entered  into  a  con- 
tract wltb  the  Martins  as  alleged  in  the  com- 
plaint, and,  as  a  part  consideration,  agreed 
to  issue  and  deliver  to  plaintiffs  one-sixteenth 
of  the  entire  capital  stock  of  the  company, 
which  was  accordingly  done,  and  the  stock 
received  and  accepted,  and  Is  owned  and  held 
by  them;  that  In  tbe  construction  of  the  ditch 
contemplated,  and  the  purchase  of  tools,  ma- 
chinery, etc.,  the  company  was  obliged  to, 
and  did,  expend  large  amounts  of  money,  and 
that,  to  supply  the  necessary  means  to  carry 
forward  the  work  under  tbe  provision  of  the 
contract,  Lewis  A.  Hall  advanced  from  time 
to  time,  ranging  from  April  10,  1898.  to  No- 
vember 22d,  money  aggregating  $15,500.61, 
to  enable  it  to  carry  on  said  work,  and  per- 
form the  terms  and  conditions  of  said  con- 
tract with  the  plaintiffs;  that  at  a  regular  an- 
nual meeting,  of  which  all  the  stockholders 
bad  due  and  legal  knowledge,  by  resolution 
duly  adopted  the  company  was  authorized 
to  execute  a  note  for  the  mm  mentioned  to 
said  Hall,  and  a  mortgage  upon  tbe  property 
to  secure  the  same,  which  was  accordingly 
done  in  November,  1898.  Then  follow  ap- 
propriate allegations  of  recording,  assignment 
to  C<^e,  and  default  In  paymoit;  and  it  Is 
further  alleged  that  Hall  made  tbe  loan  and 
took  tbe  mortgage  without  notice  or  knowl- 
edge of  the  conditions  of  said  contract;  that 
plaintiffs  knew  tbe  purpose  for  which  said 
mortgage  was  given,  and  made  no  objecUons, 
but  consented  thereto,  and  received  the  bene- 
fits thereof  In  proportion  to  their  Interest  In 
■aid  corporation  under  the  contract.  The  de- 
fendants pray  that  AndaM>n  Finley  be  de- 


clared to  be  the  owner  of  all  th£  property  de- 
scribed in  the  complaint,  accept  the  placer 
claims,  for  $28,000  damages,  and  for  a  fore- 
closure of  tbe  Hall  mortgage.  A  general  de- 
murrer vras  interposed  and  sustained  to  each 
of  these  separate  answers,  end,  the  defend- 
ants refusing  to  answo:  furtlier,  a  decree  was 
.  entered  In  accordance  with  the  prayer  of  the 
plaintiffs,  and  the  defendants  appeal. 

O.  B:  Mount,  for  appeUant&  C.  £.  Coch- 
ran, for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  defendants'  counsel  Insist  preliminarily 
that  the  trial  coOrt  erred  In  rendering  a  de- 
cree for  tbe  plaintiffs  In  the  absence  of  any 
proof  to  support  any  material  allegations  of 
the  complaint  denied  by  the  answer.  It  Is, 
however,  not  conceded  by  opposing  counsel 
that  no  evidence  was  taken  at  the  trial. 
None  has  been  brought  up,  but  we  find  the 
following  recital  In  the  fecord,  prefacing  the 
findings  of  fact:  "And  now,  from  the  ad- 
mission of  the  pleadings  and  tbe  evidence 
taken  before  the  court  and  filed  in  this  suit, 
the  court  finds,"— which  Indicates  the  basis 
for  tbe  court's  action.  The  recital  precludes 
further  Inquiry  upon  tbe  subject  The  rec- 
ord Imports  verity,  and  we  cannot  look  be-" 
hind  It  and  say  that  the  decree  was  rendered 
without  proof  sufHclent  to  support  the  dis- 
puted allegations  of  the  complaint 

The  next  contention  is  as  to  the  sufficiency 
of  the  first  separate  defense,  which  Is  based 
upon  fraud  and  deceit  As  essential  ele- 
ments to  sustain  It  there  must  have  been 
false  representations  of  material  Import  con- 
cerning the  subject-matter  of  the  contract 
the  plaintiffs  knowing  them  to  be  false,  or 
representations  as  of  their  ovm  knowledge, 
not  knowing  the  truth  whereof  they  spoke, 
for  the  purpose  of  misleading  and  deceiving 
tbe  development  company;  and  the  company 
must  have  relied  upon  such  representations, 
believing  them  to  be  true,  and  was  misled 
thereby  to  its  hijury.  7  Am.  &  Eng.  Enc.  Law 
12,  17;  Rolfes  V.  Russel,  6  Or.  400;  Bullitt 
V.  Farrar  (Minn.)  43  N.  W.  566,  6  L.  R.  A. 
149,  IS  Am.  St  Rep.  485.  The  first  repre- 
sentation relied  upon  as  being  false  Is  that 
the  Martins  were  the  owners  of  2,000  miners' 
Inch^  of  the  water  of  Eagle  creek;  that 
they  had  made  a  valid  and  indefeasible  lo- 
cation, and  had  the  right  to  appropriate  the 
same  and  transfer  It  Further  averments 
in  the  answer,  however,  disclose  the  fact  to 
be  that  the  development  company  must  have 
known  and  did  know  the  exact  interest  the 
Martins  owned  In  the  alleged  water  light 
at  the  time,  for  It  posted  and  had  recorded 
at  once  a  notice  relocating  the  2,000  inches 
that  plaintiffs  claimed;  reciting  that  appro- 
priation had  been  made  thereof  by  them, 
and  that  tbe  same  had  been  sold  and  assign- 
ed to  the  company.  With  such  knowledge^ 
it  could  not  well  assert  that  It  was  deceived 
by  the  representations  of  plaintiffs,  whatever 
might  have  been  their  falsity.   It  was  not 
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misled  thereby,  Dor  induced  to  act  to  Its  det- 
riment, because  It  was  fully  advised  to  the 
contrary. 

The  next  consists  in  a  representation  that 
the  mining  claims  were  very  rich  in  gold; 
that  if  worked  as  placer  mines,  with  hydrau- 
lic api^ances,  they  would  yield  In  gold  not 
less  than  10  cents  per  yard  from  the  grass 
roots  down,  from  one  end  of  the  dalm  to 
the  other;  that  one  of  the  Martins  had  thor- 
oughly prospected  and  examined  the  claims, 
and  that  what  he  said  could  be  relied  upon; 
and  these  representaUons  are  alleged  to  have 
been  false,  to  the  knowledge  of  the  plain- 
tiffs. But  the  latter  combat  the  contention 
that  these  are  sufficient  upon  which  to  base 
the  defense  with  the  suggestion  that  the  rep- 
resentations ccmalst  in  mere  mattos  of  opin- 
ion, and  must  be  so  construed.  But  wheth- 
er that  be  so  or  not,  there  is  a  vital  detbct 
hi  statement  In  two  particulars.  In  support 
of  the  answer  the  development  qompany  In- 
sists that  the  expression  "from  the  grass 
roots  down"  means,  in  mining  parlance, 
from  the  grass  roots  to  the  bed  rock,  and 
Uiat  it  was  so  understood  by  miners;  and 
tliat  the  term  "prospected,"  as  applied  to  pla- 
c&  mines,  slgntfles  that  holes  hare  been 
sunk  to  the  bed  rock,  and  a  test  made  of  the 
earth  In  each,  and  the  average  ascertained. 
If  such  are  the  dgnlflcatloiui  ot  the  expres- 
sion and  the  term,  unless  they  are  such  as 
ordinarily  attach  thereto,  they  should  have 
been  explained,  to  make  them  Intelligible. 
Judicial  notice  will  be  taken  of  the  true  sig- 
nification of  all  Bi^lish  words  and  phrases 
and  all  I^cal  expressions.  HlU's  Ann.  Laws, 
I  706,  snbd.  1.  It  Is  the  ordinary  meaning 
of  currmt  words  and  phrases  to  wblcb  the 
notice  extends.  17  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  886;  Nix  v.  Hedden,  149  U.  S.  SOI,  13 
Snp.  Ct  881,  87  I/.  Ed.  745.  The  expression, 
**tnm  ttie  grass  roots  down,"  In  Its  ordinary 
w  literal  sense,  means  to  the  center  of  the 
earth,  and  that  Is  as  far  as  Judicial  notice 
can  be  expected  to  extend.  If  it  has  a  pe- 
culiar sigxdflcation;  peculiar  to  a  locality  or 
to  a  particular  Industry;  different  from  the 
ordinary  one,— of  this  the  court  will  not  take 
notice.  "To  prospect"  tdgnifles  "to  explore 
for  unworked  deposits  or  ore,  as  a  mining 
region";  "to  do  experimental  work  upon,  as 
a  new  mining  claim,  for  the  purpose  <tf  as- 
certaining its  probable  value."  Cent  Diet 
Tbis  is  the  common  or  current  acceptation 
of  the  term.  That  it  means  what  counsel 
would  ascribe  to  It  is  for^gn  to  such  an 
acceptation,  and  we  cannot  be  expected  to 
take  Judical  notice  that  it  has  such  a  mean- 
ing. So  that  If  the  meanings  defendants 
ascribe  attach  to  the  phrase  and  word  under 
discussion,  they  should  have  made  them  un- 
derstood by  appropilate  allegations;  other- 
wise the  answer  does  not  state  a  (»nse  of 
defense  within  the  cognisance  of  the  court, 
and  is  therefore  deficient  In  that  particular. 

The  next  alleged  representation  pertains 


to  the  cost  of  constructing  the  ditch,  but  it 
appears  that  plaintiffs  were  willing  to  nn- 
I  dertake  the  work  of  construction  for  f 4,000, 
—the  same  amount  they  represented  it  could 
be  done  f(Hr,— in  which  undertaking  they  fail- 
ed, and  the  development  company  took  up 
the  work  and  completed  It  at  a  much  greater 
cost  It  does  not  appear  that  plaintiffs  en- 
tered upon  the  work  vrltbont  intending  to 
complete  it  or  that  they  knew  It  could  not 
be  done  for  the  sum  named,  so  that  a  false 
representation,  knowing  it  to  be  false,  can- 
not be  Imputed  from  the  fact  This  disposes 
of  the  questions  presented  as  to  the  first  s^ 
arate  defense,  and,'  being  In  harmony  with 
the  action  of  the  trial  court  it  f(dlows  that 
the  demurrer  thereto  was  properly  sustain- 
ed. 

The  separate  answer  of  the  defendant  Cole 
depends  for  Its  sufficiency  upon  whether  It 
shows  that  Hall  took  the  moitgage  bona  fide 
and  without  knowledge  of  plaintiffs*  equities. 
The  plaintiffs  bad  executed  and  delivered  to 
the  development  company  a  deed  to  th^ 
water  rights,  and  this  was  regularly  placed 
of  record,  so  that  according  to  the  record, 
the  development  company  appeared  to  t>e  the 
owner.  The  deed  was  executed  in  pursu- 
ance of  the  contract  entered  Into  betwem 
plaintiffs  and  the  company  for  the  purpose 
of  aiding  the  latter  In  doing  the  work  con- 
templated by  the  contract  If  it  desired  to 
proceed  under  the  option  thereby  accorded. 
It  Is  alleged,  in  effect  that  to  8UK>ly  the 
necessary  means,  and  to  enable  the  company 
to  carry  forward  the  work  under  the  provi- 
Bious  of  the  contract  Halt  advanced  the 
money;  being  the  same  for  which  the  mort- 
gage was  given.  Now,  If  he  advanced  It  for 
the  purpose  designated,  he  must  have  known 
of  the  contract  and  consequently  of  its  terms 
and  conditions,  and  hence  that  whatever 
rights  or  interest  In  the  property  he  has  ac- 
quired by  virtue  of  the  mortgage  are  sulh 
ordlnate  to  the  equities  of  the  plahitlfFs. 
The  answer,  therefore,  does  not  show  him 
to  have  been  an  Innocent  purchaser,  but 
quite  to  the  contrary.  There  Is  anotha  con- 
tention in  this  connectlon.—that  plaintiffs 
were  stodcholders  In  the  development  com- 
pany, and,  having  had  notice  ot  the  meeting 
at  whidi  the  mortgage  was  authorlaed,  they 
were  estopped  to  doiy  Hall's  alleged  supe- 
rior equities.  It  does  not  appear  that  any 
of  the  plaintiffs  were  pres«it  at  such  meet- 
ing and  participated  In  or  assented  to  the 
execution  of  the  mortgage  by  the  company. 
Tlie  mm  fact  that  they  were  stockholders 
does  not  eatop  them  to  Insist  upon  their 
rights  nnder  the  contract  the  Interest  of  Hall 
having  been  acquired  with  notice  of  such 
rights. 

The  demurrer  to  this  answer  was,  there- 
fore, also  properly  sustained;  and  having 
now  disposed  of  all  the  quesdons  presented, 
favorably  to  the  respondents,  the  decree  ot 
the  trial  court  will  be  affirmed. 
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PEOPLE  T.  FELIZ.    (Or.  863.) 
(Supreme  Court  of  California.   June  11.  1902.) 

LARCENY— INSTRUCTIONS— APPLICABILITY  TO 
KVIDENCB— REPETITION— HARMLESS 
ERROR— DEPENSB— ALIBI. 

1.  On  a  pi-osecutioD  for  grand  larceny,  an 
instruction  that  U  defendant  was  not  ureseut 
when  the  alleged. crime  was  committed  ne  was 
not  suiltj*,  was  properly  refused,  aa  atdlns  and 
abetting  the  crime  would  hare  rendered  de- 
fendant guilty  as  a  principal. 

2.  Where  the  coui  t  iuatructed  that,  if  the 
evidence  tended  to  establish  an  alibi,  to  the 
exteut  thnt  it  raised  a  reasonable  doubt  as 
to  defendant's  guilt  be  should  be  acquitted, 
and  gave  other  correct  instructions  on  the  sub- 
ject, the  refusal  to  instruct  that,  if  the  jury 
entertained  a  reasonable  doubt  as  to  the  buIQ- 
cioncy  of  the  evidence  to  efitablish  an  alibi, 
defendant  should  be  acquitted,  waa  not  re- 
versible error. 

3.  Where,  on  a  prosecution  for  grand  lar- 
ceny, there  was  evidence  connecting  defend- 
ant with  the  commission  of  the  crime  other 
than  the  mere  fact  of  his  presence  and  failure 
to  Interfere  with  the  commission  theieof,  the 
refusal  to  instnict  thnt  the  mere  fact  that  one 
la  present  when  a  larceny  is  committed,  and 
makes  no  attempt  to  prevent  it,  dtiea  not  ren- 
der him  goUty  of  the  crime,  was  not  prejadl- 
cial  error. 

Commlsalonere'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  E.  P.  Unangst  Judge. 

Frank  Fells  was  convicted  of  grand  lap- 
ceny,  and  he  appeals.  Affirmed. 

wnuam  Graves  and  LoiUs  Lamy,  for  ap- 
pellant Tlrey  L,  Ford.  Atty.  Gen.,  and  A. 
A.  Moore,  Jr.,  D^.  Atty.  Gen.,  tor  the  Stat& 

OHIPUAN,  C.  Defenduit  was  cooTlcted 
of  the  crime  of  grand  larceny,  to  wit;  the 
stealing  of  a  cow  and  faelfw.  He  appeals 
from  the  judgment  and  the  order  denying  his 
motion  for  a  new  trial.  The  errors  com- 
plained of  by  defendant  relate  exclnslvely 
to  the  refusal  of  the  court  to  give  certain 
Instructlous  requested  by  defendant  It 
seems  to  be  conceded  that  tiie  evidence  Jus- 
tlfled  the  verdict 

1.  The  court  refused  the  following  Instrnc- 
tlon;  "If  you  belMve  from  the  evidence  that 
the  defendant  was  not  present  at  the  time  it 
Is  alleged  that  the  crime  was  committed,  yon 
must  acqnit  him."  This  was  not  error.  De- 
fendant may  have  aided  and  abetted  the 
crime  without  Iwlng  personally  prcamt  when 
the  animals  were  stolen.  One  who  aids  and 
abets  In  the  commission  of  a  crime  becomes 
a  principal.  Pen.  Code.  8  31.  See,  also.  Peo- 
ple T.  Roberts,  122  Cal.  ST7.  55  Pac.  137, 
cited  by  both  parties.  The  Instruction  might 
have  mlBled  the  Jury  In  the  form. requested. 

2.  The  court  refused  the  following  Instruc- 
tion: "If  you  entertain  any  reasonable  doubt 
from  the  evidence  as  to  the  sufHcIency  ot  the 
said  evidence  to  establish  an  alibi  In  this 
case,  it  is  your  duty  to  resolve  such  doubt 
by  an  acquittal  of  the  defendant,"  citing 
People  V.  Roberts^  supra,  and  some  other 
cases.  The  court  Instructed  the  Jury  that 
*if  the  evidence  offered  tends  to  establish 


an  alibi  to  the  extent  that  It  Is  sufficient  to 
raise  a  reasonable  doubt  in  your  minds  as  to 
defendant's  guilt,  then  yon  should  acquit 
him."  The  court  further  Instructed  the  Jury 
tn  accordance  with  the  views  expressed,  and 
nearly  In  the  language  found,  in  People  v. 
Roberts.  It  was  not  error  to  refuse  the  in- 
struction asked,  for  the  reason  that  the  Jury 
were  properly  and  clearly  Instructed  ou  the 
subject.  The  same  may  be  said  as  to  the  in- 
structions refused  reUtting  to  the  testtmtmy 
of  an  accomplice.  The  court  went  Into  the 
law  on  this  feature  of  criminal  trials  quite 
fully,  and,  we  think,  correctly  stated  the  law. 
An  error  in  refusing  an  Instructlmi  Is  cured 
If  the  instructiou  refused  Is  elsewhere  given 
substantially.  The  court  Is  not  required  to 
repeat  its  Instructions. 

3.  The  court  refused  to  give  the  following 
Instruction:  "The  mere  fact  tliat  one  persoa. 
Is  with  another  when  a  larceny  Is  committed, 
and  knows  -that  property  has  been  stolen* 
and  makes  no  Interference  on  his  part  to  pre- 
vent the  larceny,  does  not  render  him  gullty 
of  the  crime."  If  the  facts  and  drcnmstan- 
ces  of  this  case  were  such  as  to  make  the 
instrnctioA  applicable,  it  might  have  been 
proper.  But  there  were  ftcts  and  drcum* 
stances  other  than  the  one  mentioned  tend- 
ing to  cminect  the  defendant  with  the  eom- 
mlssion  of  the  crhne  charged.  Instructions 
should  always  be  ^ven  with  reference  to  the 
facts  proved  to  the  Jury.  People  v.  Byrnes, 
30  Oal.  20&  It  would  tend  to  mislead  or 
confuse  the  Jury  for  the  court  to  single  out 
a  fact  from  a  chain  of  facts,  and  instruct 
that  such  fact  alone  wss  Insoffldent  to  war* 
rant  a  conviction,  without  some  reference  to 
other  facts,  or  some  qualification  that  would 
avoid  any  misinterpretation  of  the  Instruc- 
tion by  the  Jury.  While  tiie  instmctlon.  as 
requested,  may  be  correct  we  do  not  think 
It  was  prejudicial  error  to  refuse  to  give  it 
to  the  Jury  In  view  of  the  facts  shown  by 
the  record.  These  remarks  apply  with  equal 
force  to  the  Instruction  immediately  follow- 
ing the  one  Just  noticed. 

The  Judgment  and  wder  should  be  affirm- 
ed. 

We  concur:  COOPBR,  C;  HATNES,  a 

PES  OTjRIAM.  For  fbe  reasons  i^ven  In 
the  foregoing  opinion,  the  Judgment  and  oi^ 
der  are  affirmed. 


(Ue  Oal.  671) 

GROSSMAN  V.  VIVIENDA  WATER  CO. 

et  al.    (L.  A.  1.016.) 
(Supreme  Court  of  California.   June  16.  1902.) 

JUDGMENT  BY  DEFAULT— VALIDITY— STATU- 
TORY PROVISIONS— CHARACTER  OP  ACTION- 
VOID  JUDGMENT  AGAINST  CORPORATION- 
MOTION  TO  VACATE— SUFFICIENCY  OF  IN- 
TEREST TO  SUSTAIN  MOTION— CORPORATB 
STOCKHOLDERS— SUCCB8S0RS  TO  PBOPBRTY 
IN  SUIT. 

1.  The  defendant  executed  a  contract  trans- 
ferring to  plaintiff  an  undivided  proportion  of 
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tbe  net  proceeds  of  saira  of  water  obtained 
from  certain  lan^.  Tbe  complaint  alleeed 
that  Tarions  sales  had  been  made,  but  that 
the  quantities,  prices,  and  expenses  ttiereoC 
were  unknown  to  plaintiff;  that  a  certain  qnan- 
tity  had  been  developed,  and  a  certain  quantity 
remained  nndeveloped,  the  value  of  both  of 
which  was  a  certain  sum,  of  which  plaintiff's 
interest  would  be  a  certain  sum;  that  defend- 
ant had  sold  all  the  waters  to  a  third  party, 
thus  rendering  itself  nnable  to  carry  ont  Its 
contract,  to  plaintiff's  damage  the  sum  specified 
u  her  proportion  of  the  estimated  value  of 
such  waters.  The  .complaint  closed  with  a 
prayer  for  on  acrounting  and  for  the  damages 
specified.  The  summons  also  stated  that  the 
action  was  for  an  acoouuting.  Held,  tliat  the 
action  was  not  one  ia  wliich  the  clerk  was 
authorized  to  enter  a  jadgment  by  default  un- 
der  Code  C5t.  Proc.  S  oS5.  subd.  1,  authorizing 
default  "in  actions  upon  contract  for  tbe  recov- 
ery of  money  or  damages  only,"  but  was  for 
au  acconuting.  In  which,  nnder  subdirisioa  2, 
plaintiff  was  required  to  apply  to  the  court, 
after  defendant's  default,  for  the  relief  de> 
manded. 

2.  A  judgment  entered  by  default  upon  the 
complaint,  being  unauthorized  tiuder  Corle  Civ. 
Proc.  S  685,  suhd.  2.  authorizing  judgments  by 
default,  was  void  upon  its  face,  and  was  prop- 
erly set  aside  on  motion  made  while  the  action 
was  still  pending,  sud  by  a  party  thereto. 

3.  Where  a  judgment  by  default  was  entered 
against  a  corporation,  the  interest  of  stock- 
holders who  had  been  made  parties  to  the  suit, 
and  who  succeeded  to  the  property  in  suit  be- 
fore the  entry  of  such  judgment,  was  suffi- 
cient to  snstam  a  motion  by  them  to  set  the 
judgment  aside  on  the  ground  tiiat  it  was  void 
on  its  face,  ss  being  unauthorised  by  Code 
Civ.  Proc.  i  585,  subd.  1. 

CconmlsfllonerB'  decision.  Department  2, 
Appeal  from  superior  court,  San  Bernardino 
county;  John  L.  Campbell,  Judge. 

Action  by  H.  M.  Croesuian  against  the  Yivl- 
mda  Water  Company  and  others.  From  an 
order  vacating  a  d^aolt  Judgment  against  de- 
fendant cnporatlon,  plaintUt  aK^eala.  At- 
firmed. 

Worb  &  Lee.  E^a  Crossman,  F.  C.  Bailey, 
and  A.  B.  Tonug,  for  appelant.  Allen  & 
Flint  Sblrl^  C.  Ward.  Flint  &  Barker.  Ed- 
win A.  Meserre.  and  Frank  P.  Flint,  tor  re> 
apondentB, 

GHIPMAN,  O.  This  Is  an  appeal  by  plain- 
tiff from  an  order  vacating  a  default  jn^- 
ment  against  defendant  compai^.  The  com- 
plaint was  filed  April  28^  1894,  In  which  plaln- 
tUt  sought  certain  relief  from  defendant  com- 
pany <m  a  contract  made  part  of  the  com- 
plaint Certain  stockholders  of  the  ccunpany 
were  made  defendants,  to  recovar  from  them 
title  proportionate  share  of  the  amount  sought 
to  be  recovered  from  the  company.  Sum- 
mons was  served  on  the  company  August  15, 
1804,  and  on  August  24,  1894,  the  company 
and  certain  of  defendant  stockholders  ap- 
peared by  demmrer  to  the  complaint.  The 
demutTCT  was  overruled  December  15,  1884, 
and  <ni  February  1,  ISBS,  an  answer  was  filed 
for  all  the  stockholders;  bnt  no  answer  was 
made  tot  the  company,  nor  did  It  appear  oth- 
erwise than  by  demurrer.  On  December  4, 
1886,  plaintiff  caused  a  defatilt  and  Judgment 
to  be  entered  by  the  clerk  against  the  com- 
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pany.  On  .Tanunry  23,  1899,  defendants,  the 
stockholders,  filed  a  motion  to  set  aside  and 
cancel  the  judgmeut.  One  ground  of  the 
motion,  among  others,  was  that  the  alleged 
cause  of  action  Is  primarily  against  the  com- 
pany for  an  accounting  and  also  for  damages, 
and  is  not  a  cause  of  action  authorizing  the 
entry  of  Judgment  by  the  clerk,  but  is  one 
which  can  only  be  entered  upon  an  ortler  of 
the  court.  We  thtnk  the  point  is  well  taken, 
and  that  the  court  rightly  set  aside  tbe  Judg- 
ment. 

It  becomes  necessary  to  state  the  nature 
of  the  action.  The  complaint  alleges  that 
one  Raynor  entered  into  a  certain  contract 
with  the  company  on  October  14,  1899,  which 
\B  made  part  of  the  complaint,  as  Exhibit  A; 
tbnt  on  «the  same  day  the  company  made  a 
contract  with  Ezra  Grossman,  which  is  also 
made  part  of  the  complaint,  as  Exhibit  B, 
and  It  is  alleged  tJiat  by  proper  assignments 
this  latter  contract  was  transferred  to  plain- 
tiff. Exhibit  A  purports  to  be  a  contract  be- 
tween Raynor,  first  party,  and  Shirley  C. 
Ward,  for  the  corporatJon.  second  party,  and 
by  It  first  party  grants  "all  his  right  •  ♦  • 
to  the  waters  now  flowing  from  the  following 
properties  [describing  certain  lands,  known 
as  the  "Meeks  Mill  Property,"  110  acres],  and 
also  from  a  certain  property  (Igi^  acres) 
known  as  the  'Garner  Place,'  adjoining  tbe 
Meeks  Mill  property;  also  all  undeveloped 
water  obtainable  on  these  properties,  with 
rights  of  way,  right  to  tunnel,  bore,  ditch, 
and  the  like  privileges."  Second  party  agreed 
to  enter  at  once  upon  the  work  of  developing 
water,  and  to  convey  It  to  certain  places,  and 
was  to  have  full  control  of  the  management 
of  tbe  work,  and  "of  tbe  sales  and  disposition 
of  the  waters  aforementioned."  First  party 
made  certain  reservations  of  rights,  not  nec- 
essary to  be  stated.  Exhibit  B  Is  a  transfer 
by  Ward,  for  the  corporation,  to  Ezra  Cross- 
man,  "of  an  undivided  one-twentieth  of  the 
net  proceeds  of  the  sales  of  all  water  obtained 
by  aald  VIvienda  Water  Company  In  said 
contract  with  said  Baynra-  (Exhibit  A).  By 
•net  proceeds'  is  meant  the  proceeds  of  sales 
over  and  above  the  payment  of  all  expensea 
of  developing,  conveying,  and  marketing  of 
said  water  as  provided  for  in  said  contract  be- 
tween said  Raynor  and  said  Ward.  The 
amount  due  said  Grossman  shall  be  payable 
to  him  at  such  times  and  in  such  way  as  they 
are  received  by  said  VIvienda  Water  Com- 
pany." Plaintiff  claims  under  Exhibit  B.  It 
Is  alleged  In  the  complaint  that  between  Oc- 
tober 14,  1887,  and  April  21,  1S©1,  the  com- 
pany sold  divers  quantities  of  said  water  con- 
veyed to  It,  and  received  divers  large  sums 
of  money  therefor,  "but  the  dates  of  said  sales 
and  the  portions  or  quantities  of  said  waters 
so  sold,  the  amount  of  land  or  other  values 
so  received  are  unknown  to  plaintiff,  and  she 
cannot,  therefore,  state  the  same."  It  Is  al- 
leged that  at  tbe  making  of  the  contract.  Ex< 
hiblt  A,  October  14,  1887,  more  than  250 
Indies  of  water,  and  on  April  21,  ISdl,  more 
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than  450  Inches  of  water,  were  developed  up- 
on said  premises,  "and  there  is  now  more 
than  GOO  inches  of  water  flowing  from  said 
premises,  and  there  Is  yet  undeveloped  (stated 
on  Information  and  belief)  more  than  1,000 
Inches  of  water,  measm-ed  mider  a  four-Inch 
preBsure,  which  could  have  been,  and  now 
can  be.  developed  upon  said  premises,  •  •  • 
and  that  one  thousand  inches  and  all  water 
now  flowing  from  said  premises  is  worth  the 
Slim  of  five  hundred  dollars  per  hich,  •  •  • 
or  Uie  sum  of  $605,000,  the  one-twentieth  of 
which  belongs  to  this  plaintiff,  amounting  to 
the  sum  of  $33,250."  It  is  then  alleged  that 
on  April  21,  1891,  the  company  sold  to  said 
Raynor  "the  said  conveyance  of  October  14, 
1887,"  Exhibit  A;  the  contract  of  sale  being 
made  part  of  the  complaint,  as  Exhibit  C. 
By  this  contract  the  company  reserved  cer- 
tain water  to  Itself,  and  to  be  by  It  supplied 
to  other  named  persons.  It  is  alleged  that 
this  transfer  was  in  fraud  of  pialntifTs  rights 
under  Exhibit  B,  was  without  her  knowledge 
or  consent,  and  that  she  received  no  share  of 
the  proceeds  of  such  sales,  and  that  by  said 
contract,  Exhibit  C,  the  company  "rendered 
Itself  unable  to  comply  with  Its  said  contract 
with  E.  Crossmau,  to  wit,  said  contract, 
•  *  •  Exhibit  B,  and  to  pay  the  one-twen- 
tieth of  the  proceeds  of  sale  of  all  the  water 
produced  and  which  could  be  produced  upon 
tlie  premises  described  In  said  conveyance, 
Exhibit  A,  and  plaintiff  Is  hereby  defrauded 
out  of,  and  damaged  in,  the  sum  of  $33,250." 
A  similar  allegation  Is  made  as  to  the  alleged 
sale  by  the  company  of  certain  1^8^  Inches 
of  said  water  to  said  Ward  with  like  result 
to  plaintiff,  and  ft  Is  alleged  that  this  water 
"was  worth  the  full  sum  of  |S9,000,  and  the 
other  proportion  conveyed  by  said  Exhibit  B 
were  worth  the  full  sum  of  $45,000."  It  Is 
then  alleged  that  "at  the  time  said  indebted- 
ness accrued,  on  the  21st  day  of  April,  1891, 
at  the  time  of  the  breach  of  said  contract. 
Exhibit  B  hereof"  (presumably  by  making 
contract  Exhibit  C),  the  number  of  shares  of 
the  company  was  5,000,  of  the  par  value  of 
$50  each,  states  the  number  of  shares  held 
by  each  defendant  stockholder,  and  prays 
Judgment  that  the  company  "be  required  to 
account  to  plaintiff  for  all  the  water  sold  by 
It  and  produced  from  said  premises,  •  •  * 
and  that  ft  pay  to  this  plaintiCf  one-twentieth 
of  the  net  proceeds  of  such  sales  of  said 
water,  and  for  damages  In  the  sum  of  $33,- 
250";  also  Judgment  against  each  stockholder 
In  amounts  stated  opposite  each  name. 

The  authority  of  the  clerk  to  enter  Judg- 
ment on  default  to  answer  Is  found  In  sectf'in 
585  of  the  Code  of  Civil  Procedure.  Subdi- 
vision 1  provides:  "In  actions  arising  npon 
contract  for  the  recovery  of  money  or  damages 
only,  •  •  ♦  the  clerk  •  •  •  must  enter 
the  default  of  the  defendant,  and  immediately 
thereafter  enter  Judgment  for  the  amount 
specified  In  the  summons.  •  •  ♦"  Subdl- 
Tisicm  2  provides:  "In  other  actions  •  *  * 
the  clerk  must  enter  the  default  of  the  de- 


fendant; and  thereafter  the  plaintiff  may  ap- 
ply [to  the  court]  for  the  relief  demanded  In 
the  complaint.  *  •  •"  The  clerk  acts  only 
in  a  ministerial  capacity,  and  exercises  no 
Judicial  functions.  In  proceeding  under  sec- 
tion 585,  and  bis  authority  Is  only  such  us 
is  expressly  conferred  on  him  by  the  statute. 
Looking  at  the  entire  complaint,  as  I  think 
we  must,  to  determine  the  cause  of  action 
and  the  relief  sought.  It  Is  manifest  that  from 
the  complaint  itself,  as  well,  also,  as  the 
Bummr:ns,  that  an  accounting  was  necessary 
to  any  Judgment  against  the  company.  Plain- 
tiff, by  her  own  showing,  was  entitled  only 
to  one-twentieth  of  the  "net  proceeds  of  the 
sales  of  all  water  obtained  by  the  said  Vivien- 
da  Water  Company,"  and  the  contract  was 
careful  to  define  what  was  meant  by  "net 
proceeds,"  which  were  "the  proceeds  of  sales 
over  and  above  the  payment  of  all  expenses 
of  developing,  conveying,  and  marketing  of 
said  water";  and  plaintiff  alleged  that  the 
sales  of  water,  the  dates,  quantity,  amount 
of  money  or  otbCT  values  received,  were  un- 
known to  het,  and  could  not  be  stated,  and,  of 
course,  she  could  not  state  the  expenses  In- 
curred by  the  company,  which  were  to  be  de- 
ducted before  her  damage  conld  be  known; 
and  hence  she  very  properly  prayed  tor  an 
accounting.  The  summons  also  stated  that 
the  action  was  brought  to  recover  Judgment 
that  the  company  account  to  plaintiff  for  all 
water  produced  and  sold,  and  that  the  dam- 
ages of  $33,250  claimed  by  her  was  "one- 
twentieth  of  the  value  of  all  waters  produced 
and  which  should  have  been  produced  and 
sold"  by  the  company  unt^er  the  contract.'Of 
October  14,  1887.  It  is  true  that  plainUff 
alleges  that  the  value  of  the  water  developed 
(and.  on  Information  and  belief,  the  water 
undeveloped)  was  $665,000,  and  that  she  al- 
leges she  Is  entitled  to  one-twentieth  of  this 
amount,  which  is  $33,250;  but  the  complahat 
also  shows  plainly  that  her  damages  conld  not 
be  more  than  the  value  of  the  water  after 
deducting  the  enumerated  ttems  of  expense 
mentioned  In  the  contract,  to  ascertain  which, 
by  her  own  showing,  an  accounting  was  nec- 
essary. It  would  be  an  extraordinary  stretch 
of  the  power  given  the  clerk  to  h^ld  that  he 
could  enter  a  default  Judgment  for  an  amount 
to  which  plaintiff,  confessedly,  may  not  be 
entitled.  A  Judgment  void  upon  Its  face  la 
one  that  appears  to  be  void  by  an  Inspectloa 
of  the  Judgment  roil.  People  v.  Harrison,  84 
Cal.  607,  24  Pac.  811.  This  excess  of  power 
exercised  by  the  clerk  appears  on  the  face 
of  the  record,  and  renders  the  Judgment  void; 
and,  so  appearing,  it  may  be  reached  by  mo- 
tion (People  V.  Thomas,  101  Cal.  571,  36  Pac. 
9j,  especially  as  In  such  a  case  as  this,  where 
the  action  Is  pending  and  has  not  been 
brought  to  trial,  and  the  motion  la  by  a  party 
to  the  action.  This  vl(>w  of  the  matter  makra 
It  unnecessary  to  pass  upon  respondents'  fur- 
ther point,  that  under  section  414  th^  clerk 
could  not  enter  Judgment,  because  aU  the  par- 
ties had  been  served  with  sununona  and  were 
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before  tlie  court  It  also  relieves  the  court 
from  determining  whether  the  complaint 
states  a  cause  of  action. 

We  think  the  defendant  stockholders  had 
such  Interest  as  entitled  them  to  make  the 
motion.  Plaintiff  alleged  that  the  company 
had  made  certain  conveyances  of  Its  said 
property  to  these  stockholders,  and  these 
transfers  were  made  before  the  judgment  was 
entered.  These  defendants  were  not  only  suc- 
cessors in  interest  of  the  property  involved, 
but  were  liable  as  stockholders  for  any  valid 
judgment  against  the  corporation.  As  stock- 
holdei-8  they  w^e  made  parties  defendant,  to 
recover  from  them  a  judgment  covering  the 
same  liability  for  which  the  corpM'ation  was 
sued.  If  this  judgment  should  stand,  we  do 
not  see  why,  under  some  circumstances.  It 
might  not  fix  by  that  much  the  stockholders' 
liability;  and,  If  this  be  true,  they  were  di- 
rectly Interested  in  the  judgment.  But  it  has 
l>eeD  held  by  this  court  that  one  who  succeeds 
to  property  that  is  subject  to  a  judgment  may 
appear  to  have  it  vacated,  though  he  was  not 
party  to  the  judgment  People  t.  Mullan.  86 
Cat  30S,  4  Pac.  Dorland  v.  Smith,  93 

Cal.  120. 28  Pac.  812;  Holane  t.  Mining  Co.,  08 
Cal.  384,  28  Pac.  1068. 

The  <ffder  should  be  affirmed. 


We  concnr:   HAYNE%  0.;  ORAT.  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  is  affirmed. 


(is»  Cal.  Ea» 

PEOPLE  V.  SWIST.    (Or.  875.) 

(Snpreme  Court  of  California.   June  11,  1902.) 

CRIME  AGAINST  NATURB-EVIDENCB-ADMISSI- 
BILITY— COMPLAINT  BY  ASSAULTED  PARTY- 
WITNESSES— COMPETENCY— EXPERTS— CHIL- 
DREN —  SUFFICIENCY  OP  OATH  —  INSTRUC- 
TIONS-EXCLUSION OF  VERDIOT  OF  SIMPLE 
ASSAULT. 

1.  Code  Civ.  Proc.  f  2(^,  before  the  amend- 
ment of  March  S,  1901,  provided  that  a  wit- 
ness' oatli  should  be.  "You  do  solemnly  swear 
*   *   *   that  the  evidence  you  shall  give  in  this 

issue    •    •    •    pending  between    and 

 shall  be  the  truth,  the  whole  truth,  and 

nothing  but  the  trnth,  so  help  you  God."  As 
amended,  the  section  is  the  same  as  before, 
except  that  the  invocation  of  God's  help  is 
omitted.  Beld,  that  an  oath  administered  to  a 
witness  in  a  criminal  case,  the  form  of  wb  ch 
was  in  conformity  with  section  2094  as  amend- 
ed, was  in  substantial  conformity  with  such 
section  before  amendment,  and  was  sufflL-ient, 
though  the  amendment  was  thereafter  declared 
onconstitotional. 

3.  Under  Code  Civ.  Proc.  S  1880,  providing 
that  children  under  10  ^ears  of  age,  Srho  ap- 
pear incapable  of  receiving  just  impressions  of 
the  facts  .respecting  which  they  are  examined 
or  of  relating  them  truly,"  cannot  be  witness- 
es, where  It  did  not  appear  in  a  criminal  case 
that  the  court,  in  admitting  the  testimony  of 
the  prosecnting  witness,  who  was  only  6  years 
old,  abused  the  discretion  with  which  it  was 
vested  under  the  statute,  its  dedsion  could  not 
be  disturbed  on  appeal. 

3.  On  a  prosecution  for  an  assault  upon  a 
boy  with  intent  to  commit  the  inftimoua  crime 
■gainst  nature,  it  was  admissible  to  show  that 


the  boy  made  complaint  to  his  mother,  and 
that  the  complaint  related  to  matter  under  in- 
vestigation, but  not  that  he  complnined  of 
somebody  having  done  something  to  him. 

4.  The  boy  having  testified,  w.thout  objec- 
tion, to  what  he  hod  told  his  mother,  the  ad- 
mission of  the  mother's  testimony,  in  answer, 
but  not  responsive,  to  a  proper  guestiou,  that 
the  boy  "said  somebody"  had  done  something 
to  him  (descnbing  it), — no  motion  being  made 
to  strike  out  such  answer, — would  not,  on  ap- 
peal, be  held  prejndidal. 

5.  On  a  prosecution  for  an  assault  on  a  boy 
with  intent  to  commit  the  infamous  crime 
against  nature,  the  boy's  mother  was  compe- 
tent to  testify  as  to  what  the  substance  found 
on  his  clothing  was,  though  she  was  not 
shown  to  be  an  expert. 

6.  The  testimony  of  a  physldan.  who  exam- 
ined the  clothing  after  It  was  dry,  that  he  was 
unable  to  determine  positively  what  the  sub- 
stance was,  might  have  tended  to  weaken  the 
mother's  testimony,  but  did  not  render  it  in- 
competent,   r  , 

7.  Where,  on  a  prosecution,  under  Pen.  Code, 
f  220,  for  assault  with  intent  to  commit  the 
Infamous  crime  against  nature,  tliere  was  evi- 
dence that  defendant  was  guilty  of  the  crime 
charged,  an  instruction  that  tlie  jury  could 
find  one  of  two  verdicts,  to  wit,  gniity  ol  "an 
assault,  with  intent  to  commit  the  infamous 
crime  against  nature,"  or,  "Xot  guilty,"  was 
not  erroneona,  though  It  excluded  a  verdict  of 
simple  aasanit. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin 
county;  Edward  I.  Jones,  Judge. 

John  Swlst  was  convicted  of  crime,  and 
appeals.  Affirmed. 

A.  y.  Scanlan,  for  appellant  TIrey  L. 
Ford,  Atty.  Gen.,  and  A.  A.  Moore,  Jr^  Dep. 
Atty.  Gen.,  for  respondent 

CHIPMAN,  0.  Defendant  was  convicted 
of  an  assaiilt,  with  intent  to  commit  the  in- 
famous crime  against  nature.  He  appeals 
from  the  judgment,  and  from  the  orda  deny- 
ing his  motion  for  a  new  triaL 

1.  It  is  first  objected  that  the  court  was 
without  Jurisdiction,  for  the  reason  that  the 
oath  administered  to  the  witnesses  was  In 
accordance  with  the  provisions  of  section 
2094,  Code  Civ.  Proc.,  as  amended  March  8, 
1901,  since  declared  by  this  court  to  be  un- 
constitutional. Lewis  V.  Dunne  (Cal.)  66  Pac. 
478.  Waiving  the  question  whether  the  point 
can  be  raised '  as  ground  for  a  motion  for 
a  new  trial,  we  have  this  to  say  in  reply. 
The  form  of  oath  prescribed  by  section  2094 
is  as  follows:  "You  do  solemnly  swear  (or 
affirm,  as  the  case  may  be,)  that  the  evi- 
dence you  shall  give  in  this  issue  (or  matter), 

pending  between   and   ,  shall  be 

the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God."  The  oath  ad- 
ministered to  the  witnesses  during  the  trial 
was  as  follows:  "You  solemnly  swear  that 
the  evidence  you  shall  give  in  the  issue  now 
pending,  wherein  the  people  of  the  state  of 
California  is  plaintiff,  and  John  Doe  Swlst 
is  defendant,  will  be  the  truth,  the  whole 
ti-uth,  and  nothing  but  the  truth."  Except 
the  Invocation  for  God's  help,  the  form  of 
the  oath  administered  Is  essentially  the  same 
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«8  the  form  prescribed  by  the  uua  in  ended 
Code.  Xo  objection  was  made  at  the  triiU 
to  the  form  used.  We  do  not  doubt  that 
false  testimony,  material  to  the  Issue,  given 
under  the  form  of  oath  as  administered, 
■\vonld  constitute  perjury.  In  our  opinion, 
tlie  two  forms  of  oath  are  substantially  the 
same. 

2.  It  is  next  contended  that  the  verdict  is 
contniry  to  the  evidence.  This  claim  rests 
on  the  alleged  incompetency  of  the  child  vic- 
tim of  the  assault,  by  reason  of  his  youth, 
without  whose  testimony  there  was  not  su^- 
cient  evidence  to  convict.  The  prosecuting 
witness  was  six  years  old.  He  was  exam- 
ined by  the  Judge  and  by  counsel,  without 
the  hearing  of  the  jury,  at  considerable 
length,  to  test  his  intelligence  and  compe- 
tency to  testify.  Nothing  short  of  embody- 
ing the  entire  preliminary  examination  and 
tlie  examination  before  the  jury  would  fairly 
Indicate  whether  the  ruling  of  the  court  was 
correct  in  allowing  the  witness  to  testify.  It 
would  too  greatly  extend  the  opinion  to  quote 
all  of  this  examination.  We  have  given  it 
careful  consideration,  however,  and  have 
reached  the  conclusion  that  It  was  not  error 
to  allow  the  testimony  of  the  boy.  It  ap- 
peared that  he  had  never  attended  school, 
and  some  gnestlons  he  answered  incorrectly 
which  it  might  reasonably  have  been  expect- 
ed be  would  answer  correctly,  while  as  to 
others  he  showed  ordinary  intelligence  for 
one  of  his  age,  aud  his  answers  were  so  la- 
.  genuous  and  artless  as  to  show  entire  can- 
dor. He  seemed  to  have  a  very  clfear  per- 
ception as  to  his  duty  to  speali  the  truth  and 
not  to  falsify.  He  testified  that  the  act  was 
■consummated,  while  a  physician,  who  made 
an  examination  of  his  person  some  hours  aft- 
er the  act  was  committed,  testified  that.  In 
his  opinion,  the  act  was  not  consummated. 
It  is  urged  that  this  circumstance  not  only 
discredited  the  witness,  but  was  strong  evi- 
dence of  his  incompetency  to  testify  at  all. 
We  can  well  conceive,  from  the  circumstan- 
ces narrated,  that  the  boy  believed  what  he 
testified  to,  and  yet  was  mistaken  as  to  the 
full  extent  of  the  assault  That  he  was  as- 
saulted in  the  manner  testified  to  by  him 
Is  corroborated  by  the  testimony  of  the  moth- 
er, to  whom  he  complained  shortly  after  the 
act  was  committed,  and  who  examined  his 
person  and  clothing.  A  decent  respect  for 
propriety  forbids  our  stating  in  an  opinion 
the  testimony  of  the  boy  and  his  mother.  It 
was  held  in  an  early  case  here  that  the 
competency  of  a  witness  is  to  be  determined, 
not  by  his  age.  but  by  the  degree  of  his  un- 
derstanding and  knowledge.  People  v.  Ber- 
nnl,  10  Cal.  66.  See.  also.  People  v.  Craig, 
111  Cal.  4G0,  44  Pac.  ISO.  Section  1880,  Code 
Civ,  Proc.  declares  that  it  is  only  children 
under  10  years  of  age,  "who  appear  Incapa- 
ble of  receiving  Just  Impressions  of  the  facts 
respecting  which  they  are  examined,  or  of 
relating  them  truly,"  who  cannot  be  witness- 
es. This  boy  showed  capacity  to  understand 


nliat  w:is  done  to  him,  and  to  relate  it  truly. 
It  lias  heL'n  hold  here  that  this  section  im- 
plu's  that  it  must  appear  to  the  trial  judge 
that  the  child  is  incompetent  for  the  reasons 
named  in  the  section,  and  that  it  is  for  the 
trial  Judge  also  to  determine  whether  the 
child  has  capacity  to  receive  just  Impressions 
of  the  facts,  and  to  relate  them  truly.  Peo- 
ple V.  Craig,  111  CaL  469,  44  Pac.  180.  And 
it  was  further  held  that  the  determination 
of  the  judge  "is  not  a  matter  of  review,  any 
more  than  is  his  ruling  upon  the  capacity  of 
an  adult  who  may  be  offered  as  a  witness"; 
and  it  was  added:  "The  fact  that  the  testi- 
mony of  the  child  differed  from  that  of  other 
witnesses  is  not  even  prima  facie  evidence 
of  his  incapacity.  Such  difference  Is  fre- 
quently found  In  the  testUnony  of  adult  wit- 
nesses." See,  also.  People  v.  Baldwin.  117 
Cal.  244,  49  Pac.  186.  We  cannot  say  that 
the  trial  court  abused  the  discretion  with 
which  it  was  clothed  In  this  matter. 

3.  It  Is  urged,  also,  that  the  court  erred 
in  permitting  the  mother  of  the  hoy  to  tes- 
tify relative  to  a  complaint  made  by  him  to 
her.  What  occurred  was  as  follows:  "Mr. 
Norton  [deputy  district  attorney]:  Q.  State 
whether  or  not,  when  the  little  boy  came  to 
you,  he  made  any  complaint  to  you?  A.  He 
did.  Q.  How  soon  after  he  came  to  you  did 
he  make  the  complaint?  A.  Immediately. 
Q.  What  kind  of  ,a  complaint  did  he  make? 
[The  objection  was  here  interposed.]  Mr. 
Norton:  I  don't  propose  to  ask  for  the  con- 
versation or  the  details.  I  think  we  are  with- 
in the  line,  though.  In  asking  the  question. 
The  Court:  Objection  overruled  to  the  ques- 
tion. Mr.  Scanlan  [attorney  for  defendant]: 
We  will  take  an  exception.  The  Court:  I 
will  state  to  the  witness:  You  must  not  state 
anything  he  said  about  any  person;  must 
not  mention  any  person."  The  answer  was, 
"He  said  somebody  •  •  •;"  using  an  ex- 
pression which  would  be  unintelligible  except 
for  the  fact  that  the  prosecuting  witness 
used  It  on  the  witness  stand,  and  explained 
its  meaning.  The  answer  was  not  responsive 
to  the  question,  and  was  given  in  violation  of 
the  avowed  purpose  of  the  district  attorney, 
and  the  express  caution  of  the  trial  judge. 
It  should  have  been  stricken  out,  and,  no 
doubt,  would  have  been,  had  defendant  made 
a  motion  to  have  the  court  sn  order.  It 
was  admissible  to  show  that  a  complaint  ivas 
made.  People  v.  Flgueroa  (Cal.)  66  Pac.  202; 
People  T.  Baldwin,  snpra.  And  we  think  It 
was  competent  to  show  at  least  that  the  com- 
plaint related  to  the  matter  being  inquired 
into,  and  not  a  complaint  wholly  foreign  to 
the  subject.  The  boy  had  already  been  per- 
mitted to  testify,  without  objection,  to  what 
he  told  his  mother.  Counsel  for  defendant 
ought  to  have  moved  to  strike  out  the  an- 
swer, and  not  having  done  so,  and  in  view 
of  what  occurred,  we  do  not  think  the  error 
^uch  as  can  be  now  held  prejudicial. 

4.  The  boy's  mother  examined  his  dothlng, 
and  testified  to  Iti  appeacancp  and  also  testl- 
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fled  to  the  appearance  of  tbe  sabatance  abe 
found  on  the  clothing,  and  what  thla  sub- 
BtaDce  was.  To  the  qnestion,  "What  was  the 
substance?"  defendant  objected  as  Incompe- 
tent  "unless  this  defendant  [meaning  the  wit- 
ness, no  doubt],  Is  shown  to  be  an  expert" 
The  witness  was  a  married  woman  and  a 
mother,  and  presumably  had  the  knowledge 
she  testified  she  had.  If  she  bad  not.  tbe 
defendant  could  have  so  abown  by  cross* 
examination,  or  by  asking  to  test  her  knowl- 
edge In  advance  of  her  testifying.  He  did 
neither.  We  cannot  say  tbe  question  neces- 
sarily InTolved  expert  knowledge,  such  as 
wonld  require  quallflcatlon  to  be  first  shown 
by  the  [H^tsecntion.  The  fact  tbat  Dr.  Mad- 
dox,  some  hours  later,  and  after  tbe  clothing 
was  dry,  was  unable  positively  to  determine 
what  this  substance  was,  does  not  affect  the 
qnestlon,  though  It  may  have  tended  to  weak- 
en the  testimony  of  the  mother.  But  he  testi- 
fied that  "some  specimens  were  found  re- 
a«nbling  spomatonta,"  though  be  could  not 
say  positively  irhat  they  were. 

3.  It  is  complained  that  tbe  court  erred  In 
glTing  the  tnatmctlon  marked  "XIII."  It  was 
a  direction  to  the  Jury  tbat  tb^  could  find 
one  of  two  verdicts,  to  wit:  (1)  "*  *  *  an 
assault  with  Intent  to  commit  the  Infamous 
crime  gainst  nature;"  (2)  "*  *  *  not 
guilty."  Defendant  claims  tbat  tbe  defendant 
was  prosecuted  under  section  220  of  the  Penal 
Code,  and  that  the  court  has  decided  tbat  **a 
simple  assault  is  a  necessary  elemrait  In  the 
offense  named  In  said  section  220";  citing 
People  T.  Hickey,  lOD  Cal.  275,  41  Pac.  1027. 
The  evidence  tended  to  show  tbat  dtif^idant 
was  guilty  of  ttie  crime  charged,  and  as  was 
said  m  People  v.  Lopez  (Ol.)  66  Pac.  965: 
"If  the  defendant  committed  any  crime  at  all. 
It  was  certainly  of  greater  magnitude  than 
almple  assault;  and  an  Instruction  that  the 
Jury  might  find  blm  gnllty  of  an  assault, 
merely,  would  have  been  entirely  unwarrant- 
ed by  tbe  evidence.  Tbe  Instruction  as  given 
was  proper,  under  tbe  circumstances."  See 
cases  cited  in  the  Lopez  Case,  and  tbe  cases 
referred  to  in  those  decisions.  It  was  said  in 
People  V.  McXutt,  03  Cal.  038,  29  Pac.  243, 
referring  to  People  v.  Madden,  76  Cal.  521.  IS 
Pac.  402,  and  other  cases,  that  "these  deci- 
sions of  the  court  are  not  in  conflict  with  sec- 
tion 1169  of  the  Penal  Code;  for  that  section 
contemplates  the  conviction  of  a  defendant 
for  a  lessor  <^en8e  when  the  evidence  is 
Insufficient  to  Justify  a  conviction  for  the 
greater  offense  charged."  As  to  tbe  Instruc- 
tion marked  "YIII"  oflTered  by  defendant,  we 
think  the  court  rightly  refused  It  for  the  rea- 
son given  by  the  court  namely,  "So  far  as 
ptajper  and  not  ctmfuslng.  given  elsewhere." 

The  Jndgmoit  and  wder  should  be  affirmed. 

We  concur:  GOOPBB,.a;  QBAT,  a 

PER  CURIAM.  For  the  rensons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
are  afflnned. 

eop^ifi 


(138  Cal.  m) 

BAY  CITY  BUILDING  &  LOAN  ASS'N  V. 
BROAD.    (S.  F.  2,206.) 

(Supreme  Court  of  Califoniia.   Juue  11,  1902.) 

BUILDING  AND  LOAN  ASSOCIATIONS-ULTRA 
VIRES  ACTS— LOANS  TO  OTHERS  THAN  MEM- 
BERS —  COLLATERAL  ATTACK  —  BSTOPPBli  — 
MORTQAOES  —  FORECLOSURE  —  COMMUNITY 
PROPERTY— DECEDENTS'  HOMESTEADS, 

1.  Whether  a  loan  made  by  a  buildiujf  asso- 
piation  organized  under  Civ,  Code,  88  633- 
ti48V^,  to  one  who  is  not  a  member  is,  under 
section  t>37,  providing  that  tbe  money  of  audi 
associations  shall  be  loaned  "to  the  member 
who  shall  bid  the  hiffbest  premium,  or  may  be 
loaned  at  such  premium  as  may  be  fixed,"  etc, 
an  unaotborized  exerdse  of  Its  corporate  pow- 
ers, can  be  railed  only  Id  a  direct  action  by  the 
state  against  the  assodation. 

2.  Where  the  purchaser  of  land  covered  by  a 
bnilding  and  loan  moitfcage  secni'ed  a  release 
of  the  mortgage  by  giving  his  note  for  tbe 
amoant  due  thereon,  eecnred  by  a  nfortgage 
on  other  land,  in  a  suit  to  foreclose  tbe  second 
mortgage  he  was  estopped  from  claiming  that 
the  building  and  loan  company's  act  in  accept- 
ing his  note  and  mortgage  was  ultra  vires. 

3.  Where  a  husband,  without  the  joinder  of 
his  wife,  executed  a  mortgage  on  commum'ty 
property,  and  the  wife  thereafter  tiled  a  decla- 
ration of  homestead  upon  sach  property,  in 
proceedings  to  f<»eclose  the  mortgage  commen- 
ced after  the  wife's  death,  wherein  it  did  not 
appear  tbat  any  administration  had  ever  been 
had  upon  her  estate  or  that  she  bad  any  es- 
tate at  the  time  of  ber  death.  Code  Civ.  Proc. 
I  1476,  Teqmrlng  claims  against  homestead 
property  of  a  decedent  to  be  presented  against 
decedmt'a  other  eatate  before  they  can  be  en- 
forced against  the  homestead,  had  no  apjdi ca- 
tion, and  plaintiff's  failure  to  present  his  claim 
against  the  wife's  estate  was  no  defense. 

Department  1.  Appeal  from  siQ>erior  court, 
city  and  county  of  San  Frandsoo;  J.  U.  Bea- 
wdl.  Judge. 

Suit  by  tbe  Bay  City  Building  &  Loan  As- 
sociation against  Charles  B.  Broad.  From  a 
Judgment  tu  favor  of  plalntlir,  defendant  ap- 
peals.  Affirmed. 

Chas.  E.  Broad  and  Jones  A  O'Donnell,  for 
appdlant  B.  H.  Blxford,  for  respondent 

HARRISON,  J.  The  plaintiff  Is  a  corpora- 
tion organized  under  the  provisions  of  sec- 
tkms  033-648%  of  tbe  Civil  Code,  as  amended 
hi  3891.  St  1801,  p.  262.  In  the  year  1893 
Hu  Jones  was  a  member  of  the  plaintiff  and 
the  owner  of  certain  shares  of  Its  capital 
stock,  and  on  March  22d  of  that  year  borrow- 
ed from  It  tbe  sum  of  ¥2,400,  tor  which  he 
gave  bis  promissory  note,  and  for  the  ptirpose 
of  securing  Its  payment  executed  to  the  plain- 
tiff a  pledge  of  his  said  shares  of  Its  capital 
stock  and  also  a  mortgage  c^on  certahi  land. 
He  nfterwards  conveyed  the  land  to  tbe  ap- 
pdlant,  subject  to  said  mortgage,  and  for  a 
while  thereafter  the  appellant  made  tbe  pay- 
ments which  were  specified 'in  the  note  at 
Jones.  On  February  11,  1896,  the  appellant 
requested  the  plafaitlff  to  release  said  mort- 
gage and  to  accept  from  htm  a  mortgage  up- 
on other  land  to  secure  the  Indebtedness  secur- 
ed by  the  mortgsge  of  Jones.  The  plaintiff  ac- 
cepted this  proposition,  and  thereupon  tbe  ap- 
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pellant  executed  to  the  plaintiff  the  note  and 
mortfcaffe  set  forth  In  the  comi^lalnt  herein. 
Upon  his  default  In  making  the  payments  re- 
quired by  said  note,  plaintiff  Instituted  the 
present  action.  J^udgment  was  rendered  in 
Its  favor  for  the  foreclosure  and  sale  of  the 
land  described  In  the  defendant's  mortgage, 
and  the  defendant  has  appealed. 

1.  Section  637  of  the  Gtvll  Code  provides: 
"The  moneys  in  the  hands  of  the  treasurer, 
and  such  sums  as  may  be  borrowed  by  the 
corporation  for  the  purpose,  shall  be  loaned 
out  In  open  meeting  to  the  member  who  shall 
bid  the  highest  premium,  or  may  be  loaned  at 
such  premium  as  may  be  fixed  from  time  to 
time  by  the  board  of  directors."  The  ap- 
pellant never  became  a  stockholder  or  mem- 
ber of  the  plaintiff  corporation,  and  he  alleges 
In  his  answer  to  the  complaint,  and  also  urges 
in  support  of  his  appeal  herein,  that  the  note 
and  mortgage  executed  by  him  to  the  plain- 
tiff  are  illegal  and  void  upon  the  ground  that 
under  the  provisions  of  the  above  section  the 
plaintiff  is  not  authorized  to  loan  money  to 
any  person  other  than  Its  members  or  stock- 
holders. Whether  a  loan  of  its  money  by  the 
plaintiff  to  one  who  Is  not  one  of  its  members 
or  stockholders  Is  an  unnuthoilzed  exercise  of 
OOTporate  powers  Is  a  question  which  cannot 
be  raised  orilaterally  by  Individuals,  but  can 
be  presented  for  determination  only  In  a  di- 
rect action  by  the  state  against  the  corpora- 
tion. The  appellant  la  not  at  liberty  to  make 
such  defense  to  the  claim  of  the  plaintiff 
herein.  Having  dealt  with  the  plaintiff  and 
executed  to  It  his  note  and  mortgage  upon  a 
snfflclent  conidderatlon  therefor,  he  Is  estop- 
ped from  setting  up,  as  a  defense  to  an  ac- 
tion thereon,  that  the  act  of  the  plaintiff  in 
taking  bis  note  and  mortgage  was  ultra  vires. 
Union  Water  Co.  v.  Murphy's  Flat  Flumlng 
Co.,  22  Cal.  620;  Association  v.  Clark.  67  Cal. 
634.  8  Pac.  443;  Camp  t.  Land,  122  CaL  167, 
SI  Pac.  839. 

2.  After  the  execution  of  the  note  and 
mortgage  the  wife  of  the  appeUant  filed  a 
declaration  of  homestead  upon  the  land  de- 
scribed In  the  mortgage,  and  died  before  the 
commencement  of  the  present  action.  It  la 
contended  by  the  appellant  that  the  plaintiff 
cannot  maintain  an  action  for  the  foreclosure 
of  the  mortgage  until  after  the  presentation 
of  a  claim  therefor  against  the  estate  of  the 
wife,  and  that  as  It  does  not  appear  that 
such  claim  was  ever  presented  its  action 
must  fall.  It  is  not  shown  that  any  admin- 
istration was  ever  had  upon  the  estate  of 
the  wife;  neither  Is  It  shown  that  the  wife 
bad  any  estate  at  the  time  of  her  death.  She 
did  not  sign  the  note  to  the  plaintiff,  and 
there  was  no  claim  against  her  estate  which 
could  have  been  presented,  even  If  she  had 
left  an  estate.  The  proper^  descrllied  In  the 
mortgage  was  the  community  property  of  the 
husband  and  wife,  and  upon  her  death  vest- 
ed in  the  husband  as  the  survivor  both  of  the 
community  and  of  the  homestead.  Under 
■uch  a  state  of  facts  the  provlsi<ms  of  section 


1475  of  the  Code  of  Civil  Procedure  have  no 
application. 

The  Judgment  and  order  denying  a  new 
trial  are  afhrmed. 

We  concur:  GAKOUTTE,  J.;  VAN  DYKE. 

J. 


(136  Cal.  603) 

PEOPLE  V.  LAPIQUB.    (Or.  703.) 

(Supreme  Court  of  California.    June  7,  1902.) 

FORQERT  OF  NOTE}— EVIDBNCE^NBW  TRIAI^ 
NEWLT  DISCOVERBD  EVIDBN'CE-INSTRUC- 
TIONS— PREJUDICIAL  ERROR. 

1.  To  BUBtain  a  conviction  of  forfjery  the  tes- 
timoDf  was  conflicting  and  unsatisfactory,  and 
teetiinon}'  for  deCeudant  showing  that  the  pros- 
eciiUug  witness  signed  the  note  in  qnestion 
himself  consisted  of  defendant's  own  te^mony 
and  that  of  the  notary  who  protested  it.  Each 
swore  to  declarations  of  the  witness  to  tbat 
effect,  but  the  notary's  testimony  showed  that 
it  was  doubtful  whether  he  nuderstood  the  wit- 
ness. Iletd,  that  a  new  trial  for  newly  discov- 
ered evidence  should  have  been  granted  on  a 
positive  alSdavit  that  the  prosecutinK  witness 
informed  affiant  that,  he  signed  the  nute  with- 
out ponsideration. 

2.  In  a  prosecution  for  forging  a  note,  evi- 
dence of  the  financial  condition  of  the  prosecnt- 
ius  witness  ia  iDadmisaible. 

3.  In  a  prosecution  for  forging  a  note,  an  in- 
stniction  not  in  the  abstract  erroneous,  but  so 
given  tbat  it  ma^  have  been  taken  to  Intimate 
that  def«idant  sij^ed  the  note,  which  he  de- 
nied, and  leaving  to  the  jury  only  the  qnestion 
whether  or  not  he  was  authorised  to  do  so,  U 
prejudicial. 

In  banc.  On  rehearing.  Opinion  in  de- 
partment (67  Pac.  14)  reversed.  , 

McFARLAND,  J.  The  defendant  was 
diarged  w^ith,  and  convicted  of,  the  crime  of 
forgery.  He  appeals  from  tbe  Judgment,  and 
from  an  ord^  denying  bis  motion  for  a  new 
trial.  After  a  careful  consideration  of  the 
cas^  we  are  of  the  opinion  that  the  convic- 
tion should  not  be  allowed  to  stand. 

The  appellant  was  charged  with  forging 
the  name  of  the  prosecuting  witness,  I^lp 
Haysounave,  to  a  certain  promissory  note, 
dated  NovembOT  16,  1896,  purporting  to  have 
been  made  by  said  Maysonnave,  and  poyatde 
to  tbe  wder  of  Louise  Lagarde.  Maysonnave 
testified  that  he  did  not  sign  the  note,  or  au- 
thorize any  one  to  sign  It;  but  although  lie 
was  Intimately  acquainted  with  appellant, 
he  did  not  say  that  the  sl^ture  to  the  note 
was  made  by  appellant,  or  resonbled  his 
handwriting.  The  only  evidence  tending  to 
connect  appellant  with  the  signature  was  the 
testimony  of  an  expert  In  handwriting,  and 
he  did  not  undertake  to  say  that  the  signa- 
ture was  written  by  appellant  He  testified 
that  In  his  opinion,  the  signature  to  the  note 
was  not  ta  the  same  handwriting  as  the  ad- 
mittedly genuine  signature  of  Maysounave  to 
a  cntalu  Instrument  In  writing  Introduced 
In  evidence,  marked  ^'Exhibit  ?';  and  he 
based  his  oplnlcm  upon  ills  belief  that  tbe 
signature  to  the  note  was  a  tradug  of  tlie 
sli?nature  on  Exhibit  2,  or  that  the  writer  of 
tbe  signature  had  the  exhibit  before  him,  and 
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endeavored  to  closely  copy  It.  It  appeared, 
however,  from  oral  and  documentary  evi- 
dence which  we  can  hardly  see  any  valid  ex- 
cuse for  disregarding,  that  the  note  had  been 
made  and  copied  by  witnesses  long  before 
Exhibit  2  was  in  existence,  and  therefore 
could  not  have  been  traced  from  the  latter. 
There  was  also  some  testimony  to  the  point 
that  tlie  prosecuOng  witness  had  admitted 
that  he  had  signed  the  note,  but  that  he  had 
received  no  consideration  from  the  woman 
who  was  payee  therein,  and  that  therefore 
he  should  not  be  called  upon  to  pay  it  The 
only  testimony  of  this  expert  witness  which 
tended  to  connect  appellant  with  the  alleged 
forgery  was  that  the  genuine  handwrlthig  of 
appellant  and  the  disputed  signature  to  the 
note  showed  some  "similar  characteristics." 
There  was  conflicting  evidence  on  this  point, 
and  one  witness,  in  particular,  testilied  that 
he  was  well  acquainted  with  appellant's  hand- 
writing, and  had  great  experience  In  exam* 
Inlng  signatures,  and  that  the  signature  to 
the  uote  was  not  that  of  appellant,  nor  in  his 
handwriting.  There  was  other  evidence  In- 
troduced by  appelant  greatly  conflicting  with 
that  of  the  prosecution,  which  need  not  be 
here  stated  in  detail.  ThB  foregoing  pr^ents 
substantially  the  evidence  In  the  case.  It  la 
not  necessary  to  detMmlne  judicially  whether 
or  not  this  evidence,  as  a  matter  of  law.  Is 
Insufficient  to  sustain  a  conviction  of  a  high 
Celony.  It  is  apparent,  however,  that  It  Is 
not  only  strongly  conflicting,  but  that  the 
evidence  on  the  part  of  the  prosecuUon — leav- 
ing out  ot  view  that  of  the  appellant— Is  ex- 
tremely slight  and  unsatisfactory.  Under 
such  circumstances,  matters  which  in  ordi- 
nary cas^  might  be  disregarded  sbould  be 
closely  examined. 

We  think  that  the  court  should  have  grant- 
ed a  new  ti'iai  on  the  ground  of  newly  discov- 
ered evidence  presented  by  the  afiidavlt  of 
Charles  W.  Smyth,  in  which  he  swears  that' 
the  proeccntlng  witness  had  told  him  that  he 
himself  had  signed  the  note  alleged  to  have 
been  forged.  There  is  no  contention  that  this 
evidence  was  not  new,  or  that  it  could,  with 
reasonable  diligence,  have  been  dlscova'ed 
before  the  trial.  It  is  contended,  however, 
that  It  was  merely  cumulative,  and  was  there- 
fore no  basis  for  a  new  trial.  It  was,  no 
donbt.  In  a  sense,  cumulative,  because  tliere 
had  been  smne  evidence  Introduced  at  the 
trial  on  that  general  subject;  but  it  Is  not 
the  law  that  newly  discovered  evidence  is 
not  ground  for  a  new  trial  merely  because  it 
comes  within  the  category  of  "cumulative." 
It  is,  no  doubt,  the  general  rule  that  such 
evidence,  when  merely  an  addition  to  a  mass 
of  evidence  of  the  same  Import  and  effect, 
difr«*]ng  In  no  way  In  its  character  and  sig- 
nificance, would  not  wan-ant  a  new  trial. 
£ach  case  must  depend  upon  Its  own  circum- 
stances. For  instance,  to  put  an  extreme 
case,  a  mass  of  highly  important  newly  dis- 
covered evidence  should  not  be  disregarded 
because  there  had  been  some  slight,  Insignifi- 


cant, and  Inconclusive  evidence  Introduced  at 
the  trial  on  the  same  subject  Now,  in  the 
case  at  bar  only  two  witnesses  testified  to  the 
declarations  of  the  prosecuting  witness  that 
he  had  signed  the  note.  One  of  these  wit- 
nesses was  the  defendant  himself,  and,  of 
course,  the  testimony  of  a  defendant  In  a 
criminal  case  Is  always  taken  by  -a  jury  with 
many  grains  of  allowance.  The  other  was 
the  notary  who  protested  the  note,  and  al- 
though he  was  an  unbiased  wltaesa,9nd  stat- 
ed quite  strongly  In  one  part  of  his  testimony 
that  Maysounave  admitted  that  he  signed  the 
note,  still  his  testimony,  taken  altogether, 
leaves  doubt  as  to  whether  or  not  he  thor- 
oughly understood  what  Maysounave  said. 
But  the  affidavit  of  Smyth  leaves  no  doubt  on 
the  subject.  In  his  affidavit,  after  statiug* 
that  Maysounave  had  inftumed  him  that  he 
"had  either  signed  said  note  at  the  request  of 
said  Louise  Lagarde  after  the  body  of  the 
Instrument  bad  been  written,  or  that  she  had 
presented  a  blank  piece  of  paper  to  him,  to 
which  he  attached  lils  signature  at  her  re- 
quest, and  that  thereafter  the  body  of  the 
instrument,  purporting  to  be  a  promissory 
note,  had  been  written  over  his  signature," 
he  proceeds  as  follows:  "While  affiant  is  not 
willing  to  swear  positively  to  which  one  o* 
these  statements  said  Philip  Maysounave 
made  to  him,  he  Is  almost  confident  that  he 
informed  him  the  hoAy  of  the  note  had  been 
written  at  the  time  the  note  was  signed. 
Affiant,  however,  Is  positive,  and  therefore 
states  positively,  that  the  said  Philip  May- 
sounave then  and  there  lnf<H7ned  him  that 
the  signature  appended  to  said  promissory 
note  so  held  by  said  Laplque,  and  which  was 
made  payable  to  Ijoulse  Lagarde,  was  actual- 
ly signed  by  him  at  the  request  of  said  Louise 
Lagarde,  but  that  sdld  Philip  Maysounave 
stated  that  there  was  no  consideration  for  the 
note,  which  fact  Lapique  knew,  and  for  that 
reason  he  did  not  think  Lapique  was  acting 
fairly  towards  him  In  holding  It  against  him." 
Under  these  circumstances,  and  considering 
the  slightness  of  the  evidence  against  tbe  ap- 
pellant, we  think  that  justice  demands  that 
he  should  have  the  benefit  of  tbls  evidence. 
No  one  can  say  that.  If  Introduced  at  the  trial, 
It  would  not  have  changed  a  vo-dlct,  the  cor- 
rectness of  which  is  so  doubtful. 

Under  the  above  views.  It  Is  not  necessary 
to  examine  v«ry  closely  the  alleged  errors 
committed  by  the  court  during  the  progress 
of  the  trial.  It  is  clear,  however,  that  an  er- 
ror was  committed  In  admitting  evidence  of 
the  financial  condition  of  the  prosecuting  wit- 
ness. The  general  rule  Is  that  such  evidence 
is  Inadmissible,  and  we  do  not  think  that  this 
case  Is  wlthtn  any  of  the  exceptions  to  the 
rule;  and,  while  in  many  cases  such  a  ruling 
might  be  disregarded  as  unimportant,  we 
cannot  say  that  in  so  closely  a  balanced  case 
as  the  one  at  bar  it  was  not  prejudicial.  The 
Jury  may  also  have  been  Improperly  Influ- 
enced by  the  charge  of  the  court  to  the  Jury 
that  If  the  prosecatloa  had  not  shown,  be- 
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yond  a  reosonaUe  doubt,  "that  the  delendAnt 
had  no  antbority  to  sigu  the  name  of  Philip 
Maysounave,  yon  must  then  acquit  the  de- 
fendant" There  was  no  evidence  offwed  by 
appellant,  and  no  pretense  made  by  him,  that 
he  was  authorized  to  sign  MaysoonaTe's  name 
to  tlie  note.  His  defense  was  that  he  did 
not  sign  it  at  all.  Therefore,  while  the  In- 
struction was  not,  in  the  abstract  erroneous, 
and  was  one  proper  and  necessary  to  be  giv- 
en in  mo^y  cases.  It  was  given  in  snch  an 
isolated  manner  In  tlie  case  at  bar  that  it 
may  well  have  been  taken  by  the  Jury  as  an 
intimation  by  the  court  that  the  appellant 
did  actually  sign  the  note,  leaving  only  tne 
question  whetlior  or  uot  he  was  authorized  to 
do  so.  No  doubt,  the  court  had  no  such  in- 
fentlon,  but  we  cannot  say  how  It  affected 
the  Jury. 

We  think  that  there  are  no  oth»  points 
iu  the  case  necessary  to  be  cousidered.  It 
may  be  noticed,  however,  that  the  jury  was 
probably  Influenced  by  the  Improper  allow- 
ance of  a  questlcm  on  the  cross-examination 
of  appellant  touching  a  former  incident  In 
bis  life,  to  which,  however,  no  exception  was 
taken. 

The  Judgment  and  order  appealed  fnHS  are 
reversed,  and  a  new  trial  ordered. 

We  concur:  VAN  DYKE,  3.;  HARRISON, 
J.;  HENSHAW.  J.;  TEMPLB,  J. 

I  concur  ta  the  Judgment:  OAROUTTE^  J. 


ADAMS  et  tL  T.  HOPKINS  «t  al.    <S.  F. 
1,757.) 

(Supreme  Coart  of  Galifoniia.   June  6.  1902.) 

PARTITION— SCOPE  OP  REMEDY— DEFENSES— 
ADVERSE  POSSBSSION-LIMITATIONS-PLEAD- 
INO— AMENDMENT— DISCRETION  OP  COURT- 
PARTIES  —  SUBSTITUTION  —  COMMENCEMENT 
OP  ACTION— ISSUANCE  OP  SUMMONS— FIND- 
INOS— AFPKAI^REVIBW— HARMLESS  ERROR 
-DEEDS— CONSTRUCTION  —  RECORD— PRIOR- 
ITY—BONA  FIDE  PURCHASERS— MORTGAGE— 
EELEASE— ASSIGNMENT  — RIGHTS  ACQUIRED 
—DEED  AS  SECURITY— EFFECT. 

1.  Because  defendauts  to  an  action  for  par- 
tition have  purchased  an  interest  In  some  of 
the  laflds  in  litiRation,  they  are  not  thereby 

Erecluded  from  claiming  adversely  to  the  title 
y  advMVe  pOBsession  and  the  statute  of  limita- 
tiouB. 

2.  Limitations  as  to  a  claim  to  land  under 
a  Mexican  erant.  held  by  parties  iu  adverse 
possession  thereof,  did  not  begin  to  mn  til) 
the  patent  was  iasued  to  claimants  in  confirma- 
tion thereof. 

3.  The  inciiiBion  by  an  amendment  of  specific 
tracts  omitted  in  the  orlfdnal  complaint  In  par- 
tition was  within  the  discretion  of  the  court, 
whether  or  not  the  original  complaint  stated  a 
cause  of  action. 

4.  Where  an  amendment  included  f^t-ific 
tracts  omitted  in  the  orl^al  complaint  in  par- 
tition, the  cause  of  action  as  to  the  roKt  of  the 
land  remained  the  name,  and  defendnnts  in  ad- 
verse poBsesPinn  thereof  weie  nut  tiffected  by 
the  chance,  in  so  far  as  they  relied  on  the 
statute  of  limitations. 

5.  There  is  nothing  in  the  law  rcnuiring  the 
whole  of  a  Mexican  grant  to  be  inoluded  in  a 
partition  suit  broiicht  by  clninnints  thereof, 
but  all  that  is  required  is  that  the  land  sought 


to  be  partitioned  comes  within  Oode  Civ.  Proc. 
S  T52,  authoriairg  the  action  when  several  co- 
tenants  own  real  property  aa  jo:nt  tenants  or 
teuuiitH  in  common,  etc. 

6.  ^Vhere  an  action  iu  partition  is  brought, 
as  authorized  by  Code  Civ.  Proc.  Sg  3S2.  (53. 
759,  for  the  benefit  of  all  persons  interested  in 
the  estate,  all  are  actors  from  its  commence- 
ment, and  limitaticoiB  do  uot  mn  as  to  any  of 
them  thereafter. 

7.  The  rif^fats  of  adverse  occupants  may  be 
determined  in  partition. 

8.  Error  in  substitutiuK  the  executors  of  a 
deceased  plaintiff  in  partition,  instead  of  his 
heirs,  was  cured  by  a  snbseqnent  amendment. 

9.  If  a  Bummona  lu  an  action  of  paititioa 
was  issued  within  the  year,  which  was  all  that 
was  required  under  the  law  when  action  was 
be^n  (July  31,  1US8),  it  is  sufficient  againat 
objection. 

10.  Civ.  Code,  S  1214,  Invalidates  conveyances 
of  real  property  as  against  a  subseQuent  bona 
fide  purchaser  whose  conveyance  is  first  dnly 
recorded,  and  sectiou  1217  validates  an  unre- 
corded instrument  ouly  as  between  the  parties 
and  those  having  notice  thereof;  and  the  dis- 
allowance in  partition  of  a  claim  to  land,  baaed 
on  a  conveyance  recorded  before  a  prior  con- 
veyance from  the  same  grantors  under  whidi 
an  adverse  party  claima,  will  uot  be  disturbed 
on  appeal,  when  there  is  no  finding  that  the 
grantees  In  the  subseqaeot  deed  took  vrithont 
notice,  and  where,  besides,  the  deed  itself  Is 
not  in  the  record,  and  it  is  claimed  in  the  brief 
of  the  adverse  party,  and  appareutly  not  de- 
nied, to  refer  to  the  prior  deed,  and  to  express- 
ly except  the  land  conveyed  thereby. 

11.  In  an  action  of  partition  began  July  1, 
188S,  involving  a  claim  by  a  defendaut  to  a 

iiart  of  a  Mexican  grant  claimed  by  plaiutlfC* 
t  appeared  that  the  defendaut  in  question  and 
another  had  acquired  the  grant  in  IMl,  and. 
that  on  November  23.  1S53,  they  conveyed  to 
grantees,  under  whom  plaintiSa  claimed,  all 
lauds  embraced  therein,  except  what  waa  there- 
tofore conveyed.  Contemporaneously  recouvcs*- 
ance  was  made  to  them  as  aecnrity  for  the 
payment  of  a  specified  sum,  rented  to  be  the 
consideration  of  the  former  deed.  The  court 
found  that  by  an  agreement  snbseqnently  mado- 
between  the  parties  to  the  deeds  and  sabae^ 
qnent  granteea  a  settlement  waa  made  be- 
tween them,  pursuant  to  which  defendant  oa 
April  1,  1857.  released  In  writing  the  mort- 
gage deed,  and  his  co-orantor  acknowledged 
sauafactioD  thereof  April  13.  18S7,  and  deeds 
covering  the  whole  or  nearly  the  whole  grant 
were  also  executed  on  the  latter  date  to  de- 
fendant and  others.  Including  a  grantee  onder 
whom  plaintiffe  idaimed.  fe/d,  that  this,  as- 
suming that  the  original  deed  of  defendant 
and  his  co-grantor  passed  the  legal  title,  most 
be  taken  to  be  a  settlement  and  release  of  de- 
fendant's claima. 

12.  Were  it  otherwise,  defendant's  daim* 
should  be  regaMed  as  barred,  both  as  being 
stale  and  as  being  outlawed  onder  the  statute. 

13.  A  conveyance  of  land  was  accompanied 
by  a  reconveyance  reciting  the  former  deed, 
and  that  it  was  made  In  cooaideratlon  of  an 
agreement  by  grantees  to  pay  grantors  a  speci- 
fied sum  to  be  realized  from  sales  to  be  made, 
and  not  otherwise  chargeable  to  them,  and 
purporting  to  recouvey  the  land  to  them  to  se- 
cure such  sum.  BeM,  that  the  recouveyance 
must  be  regarded  as  a  mortgage,  and  not  a 
deed,  though  the  words  of  conveyance  in  both 
instrnments  were  the  same. 

14.  Under  Civ.  Code,  S  1459,  declaring  that 
the  indorsement  of  a  nonnepotiable  Instrument 
transfers  tho  asaipnor's  rights,  subject  to  all 
existing  crinities  aud  defenses  in  favor  of  the 
nialier,  a  claim  under  the  assiRoment  of  a  re- 
leased mortgafre  is  not  validated  by  the  fact 
that  the  assignee  had  no  notice  of  tho  releasi*, 
as  he  took  siibj(M<t  to  all  existing  equities  be- 
tween the  partiea. 
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15.  A  deed  cooveying  to  the  graotees.  all  the 
lauds  embraced  in  the  grant,  "excepting  nod  re- 
serring  from  this  conveyance  nil  InndK  which 
have  been  heretofore  conveyed"  bj  the  ginii- 
tors,  excepts  from  the  conveyance  all  lands 
previoufly  sold. 

lU.  By  a  contract  between  an  attorney  and 
dieuts  for  whom  he  was  to  prose-  utc  their 
claim  to  a  Mexican  grant,  they  agreed  to  con- 
vey to  bim  as  couipeusatios  "one-tenth  part 
thereof,  less  by  six  buiidred  and  forty  acres," 
etc.  i/c/d  to  intend  that  this  shoald  come  out 
of  hie  tenth  after  the  dhittion. 

17.  One  owning  a  part  of  a  Mexican  grant, 
known  as  the  "Sobrante,"  executed  a  deed  de- 
scribing the  land  conveyed  as  "the  one  uodl- 
vided  half  of  all  my  interest  iu  and  to  that 
ceitaio  tract  or  portion  of  land  •  •  * 
known  as  the  'Castro  Sobrante,'  which  was 
granted,"  etc.,  "meaning  to  convey  three- 
fourths  of  one-twentieth  of  said  rancho,  less 
3SU  acres.  •  •  •  The  aforesaid  ^4  of  1/20 
acres  of  laud  was  heretofore  convejed  to  the 

eaity  of  the  first  part  by  MnrcoUa  B.  Bradley 
y  deed,"  etc.  I'rior  to  this  deed  grantor 
owned  three-fonrths  of  oue-twentietb  of  the 
"Sobrante,"  less  820  acres.  Held,  that  he 
thereby  intended  to  convey  only  half  his  In- 
terest therein.  - 

IS.  One  owning  about. 673  acres,  andivided,  of 
his  original  undivided  one-tenth  of  an  exten- 
sive Mexican  grant  known  as  the  "Sobrante," 
conveyed  "all  his  right,  title,  and  Interest 
•  •  •  to  three  hundred  and  twenty  acres  of 
land,  to  be  taken  out  Of  his  interest  which  he 
now  holds  iu  a  certain  tract  of  land,"  etc. 
(the  "Sobrante"),  *'not  to  be  taken  wheie  the 
■aid  W.  Lthe  grantor]  or  any  of  bis  tenants 
are  in  possession  in  said  grant,  the  right  here 
sold  is  an  undivided  one."  etc.  Ueld,  that  he 
did  not  thereby  grant  'SiiO  acres  undivided  of 
the  land  ovimed  by  him,  or  an  interest  equal 
to  that  Qoantity,  bat  granted  only  his  inteiest 
in  320  acres,  to  be  taken  by  grantee  in  some 

Biit  other  than  where  he  (grantor)  or  any  of 
B  teuants  were  in  possession. 

19.  One  owning  an  undivided  interest  in  a 
certain  extensive  tract  of  land  executed  a  deed 
purporting  to  quitclaim  to  grantee  all  bis  in- 
terest in  and  to  50  acres  thereof,  tfelrf,  that 
the  deed  did  not  convey  60  acres  of  the  undi- 
vided interest  of  the  grantor,  but  only  his  in- 
terest In  60  acres. 

20.  Where  the  starting  call  in  a  deed  was  a 
known  and  recognized  monument,  but  the  de- 
scription then  attempts  to  give  other  calls,  bnt 
they  are  too  indefinite  to  inclose  any  particular 
tract  of  land,  the  deed  conveys  no  title. 

21.  A  description  In  a  deed,  omitting  immate- 
lial  parts,  was  as  follows;  "All  my  right,  ^- 
tle,  and  interest  to  one  and  half  square  miles 
of  farming  land,  •  •  *  being  a  portion  of 
the  lands  granted  to  me  in  1841,  etc,  •  •  * 
known  as  the  'Sobrante,'  running  from  the 
corral  of  Joaquin  Castro,  one  and  a  half  mile, 
and  bounded  by  the  Creek  one  and  mile.' 
Held,  that  the  deed  conveyed  an  undivided  in- 
terest in  the  "Sobrante." 

22.  On  an  issue  as  to  whether,  as  to  particu- 
lar tracts,  an  action  for  partition  therenf  was 
barred  by  the  statute  of  limitntioni^,  the  finding 
of  the  court  was  to  the  effect  that  original 
holders  entered  under  conveyances  from  ten- 
ants in  common,  having  about  nine-tenths  of 
the  orieiual  Mexican  grant  in  which  they  were 
included,  and  that  those  who  eucceedod  to 
their  interests  had  been  in  the  open,  peaceable, 
notorious,  continuous  occupation  and  possession 
of  the  several  tracts,  having  them  protected 
by  substantial  inclosures.  for  more  than  fivo 
years  before  the  commencement  of  the  action, 
as  against  these  tracts.  Held,  that  the  finding'^ 
were  suflloiently  correct,  so  far  as  they  went, 
and  that,  uot  being  attacked,  they  mnst  be  held 
nufflcient  to  support  the  conclusion  of  the  court 
that  the  action  was  barred  as  to  these  tracts. 


I  Id  banc.  Appeal  from  superior  court,  Con- 
I  tra  Costa  county;  Job.  P.  Jones,  Judge. 
I  Partition  by  Edson  F.  Adams  and  others 
I  against  Emily  B.  Ht^klns  and  others.  From 
the  Interlocutory  Judigment,  and  from  orders 
!  denying  a  new  trial,  plaintiff  and  certain  de- 
fendants appeal.  Affirmed, 

Chas.  B.  Wilson,  J.  R.  Glasscock,  Robert  C. 
Porter.  W.  S.  Tinning.  John  O'B.  Watt,  Philip 

G.  Galpin,  Clinton  C.  Tripp,  and  Sam  Bell 
McKee,  for  appellunte.   K.  H.  Latimer,  A. 

B.  McKenzie,  H.  V.  Alvarado,  G.  W.  Bowie, 
O.  Y.  Brown,  Ell  R.  Chase,  Rodgers  &  Pat- 
terson, Sydney  V.  Smith,  W.  S.  Goodfellow, 
J.  H.  Moore,  Mastick.  Belcher  &  Mastick,  G. 

;  H,  CahanisB.  R.  H.  Ooimtryman,  B.  W.  Mc- 
Graw,  R.  W.  Hent,  Myrlck  &  Deerlng,  Gordon 
&  Young,  James  D.  Thornton,  John  B.  Mboon, 
Sawyer  &  Bomett,  J.  G.  Bates,  M.  M.  Estee, 
A.  U.  tlsk,  Isaac  Frohman,  Henry  E.  Monroe, 
O.  C.  Tripp,  W.  T.  Baggett,  A.  Everett  Ball, 
Philip  G.  Galpin,  A,  E.  Bolton,  C.  8.  Peery, 
Julius  Rayer,  E.  &  PlUabury,  Wm.  H.  Chap- 
man, Stephen  I*  Sullivan,  Henry  E.  HIghton, 
M.  G.  Oobb,  Theodore  H.  Hlttel,  Judah  Boas, 

;  Donald  Y.  Campbell,  Theodore  Wagner,  Reed 
&  Neusbaumer,  Sam  Bell  McKee,  Davis  & 

I  HIU,  M.  O.  Chapman,  W,  H.  Waste.  H.  Miller, 
Fitzgerald  &  Abbott,  W.  S.  Wells,  John  Ueyn- 
olds,  Joshua  B.  Webster,  G.  S.  Langau,  Louis 

H.  Sharp,  G.  W.  Halght,  W.  F.  Herrln.  W. 
H.  H.  Hart  H.  A.  Powell,  E.  H.  Riiford,  G. 

C.  Groezlnger,  Edgar  M.  Wilson,  Maria 
Berard,  Annals  Rlctaon,  and  Matilda  Cham- 
prey,  for  respcmdrats. 

PHR  CURIAM.  The  salt  was  brought  for 
the  partition  of  tbe  tract  of  land  known  as 
the  "Sobrante,"  granted  to  Juan  Josfi  and 
Victor  Castro  by  tbe  Mexican  nation.  April 
22,  1841,  and  patented  August  11,  1883,  for 
10,082.49  acres.  The  appeals  are  from  the 
interlocutory  Judgment,  and  (some  of  them) 
from  orders  denying  a  new  trial.  The  orig- 
inal complaint  was  filed  July  81,  1888;  the 
amended  complaint,  February  19,  1894.  The 
original  plaintiff  was  Kdson  Adams,  who  died 
December  14,  1890.  The  present  plaintiffs 
have  succeeded  to  bis  title  under  his  will  and 
under  that  of  Hannah  J.  Adams,  one  of  bis 
legatees.  The  original  complaint  excluded 
from  the  land  sought  to  be  partitioned  six 
segregated  tracts,  forming  part  of  tbe  grant. 
These  were  afterwards  Included  in  the  amend- 
ed complaint,  and  are  referred  to  In  the  find- 
ings and  Interlocutory  judgment  as  "Specific 
Tracts  A,  B.  C,  D,  E,  and  F."  As  to  all  of 
these  It  was  found  by  the  court  that  the 
cause  of  action  was  barred  by  the  statute  of 
limitations,  and  they  were  accordingly  allot- 
ted to  the  parties  In  possession.  No  question 
Is  made  as  to  these  allotments,  exc^t  In  so 
far  as  they  affect  other  questions,  In  connec- 
tion with  which  they  will  be  considered.  Oth- 
erwise they  may  be  regarded  ns  eliminated 
from  the  case.  Besides  these  there  were 
some  other  specific  allotments,— aggregating. 
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with  the  others,  11,165.79  acres.  The  re- 
mainaer  of  the  grant,  coDtalnlng  8,816-70 
acres,  Is  referred  to  Id  the  Interlocutory  Judg- 
ment as  the  "Surplus  Sobrante." 

The  sereral  apt>eal8  may  be  arranged  for 
convenience  of  consideration  In  the  following 
order:  U)  The  appeals  of  Wohlfrom  and  oth- 
ers, relying  (mainly)  on  the  statute  of  llmlta- 
ti<m8,  which  will  be  considered  under  the 
head  of  the  "Settlers  Case";  (2)  the  appeals 
of  Victor  Castro  and  the  defendants  Tripn 
contesting  the  title  dt  the  plaintiffs,  and 
others  deraignlng  title  under  the  same  con- 
veyanceR,  which  will  be  cousldered  under  the 
head  of  the  "Victor  Castro  Claim":  (3)  the 
appeals  of  Pemandea,  Wll8.in,  and  the  plain- 
tlfTs,  nITectIng  (ns  expressed  by  the  attorneys) 
the  "John  Wilson  Title";  (4)  the  appeals  of 
Rogers,  Reynolds,  and  Mhoon  and  McESrath, 
affecting  the  "Anna  WHson  TIHe";  and  (5) 
appeals  affecting  the  "Franklin  Title." 

1.  The  Settlers  Case.  The  appellants  re- 
ferred to  under  this  head  (with  the  excep- 
tion of  two)  claimeil  and  were  allowed  a 
small  undivided  Interest  In  the  "Surplus  So- 
brante"; but  they  claim  they  should  have 
been  allowed  the  interest  (232  acres)  allotted 
to  Emily  B.  Hopkins.  They  claim,  also,  ad- 
rei'sely  to  the  title,  by  adverse  possession 
and  the  statute  of  limitations;  and  in  this 
we  see  nothing  inconsistent  They  were  In 
adverse  possession  before  they  purchased  an 
interest  under  the  grant  title;  and  the  pur- 
chase of  such  interest  did  not  necessarily 
render  their  possession  the  less  adverse.  It 
may  therefore  be  assumed,  under  the  view 
we  take  of  the  case,  that  their  possessions 
still  continued  to  be  adverse.  The  decision, 
it  Is  claimed,  should  have  been  in  their  favor - 
on  the  statute  of  limitations.  Other  errors 
are  urged;  but  the  main  contention  is  as  to 
the  statute,  and  to  this  our  attention  will 
first  be  directed. 

The  appellants  In  question  appeared  and 
answered  the  original  complaint,  which  was 
filed  July  1.  1SS8,  within  five  years  after  is- 
sue of  the  patent,  August  11,  1883.  The 
plaintiffs'  action  was  therefore  not  barred  at 
the  time  the  suit  was  commenced.  On  this 
IK)lnt  the  law  Is  too  well  settled  to  admit  of 
discussion.  Anzar  v.  Miller,  90  Cal.  344,  445, 
27  Pac.  299,  and  cases  cited;  Valentine  v. 
Sloss,  103  Cal.  221,  222,  37  Pac.  326,  410; 
Tuffrce  v.  Polhemus,  108  Cal.  670,  41  Pac. 
806.  What  was  said  by  the  court  In  Emeric 
V.  Alvarado,  04  Cal.  60S,  609,  2  Pac.  418,  re- 
ferred to  a  survey  approved  by  the  district 
conrt  under  the  act  of  congress  of  June  14, 
1860,  under  which  plats  approved  as  prescrib- 
ed by  the  act  were  made  equivalent  to  a  pat- 
eut.  It  has  no  application  to  tiie  present 
case.  In  Reed  v.  Ybarra,  50  Cal.  467,  it  was 
held  that,  even  where  there  bad  been  a  sur- 
vey thus  approved,  the  statute  commenced 
running  only  with  the  Issue  of  pateut 

The  case  was  not  affected  by  the  amend- 
ment to  the  complaint  The  allowance  of 
the  amendment  was  within  the  discretion  of 


the  court  and  there  was  no  new  cause  of 
action.  The  change  was  simply  In  the  Indu- 
sion  of  the  specific  tracts  omitted  in  the 
original  complaint  As  to  the  rest  of  the 
lands  the  cause  of  action  ranalned  the  same; 
nor  were  the  defendants,  as  adverse  occu- 
pants, in  any  way  affected  by  the  change.  It 
la  Immaterial  whether  the  original  complaint 
stated,  or  failed  to  state,  a  cause  of  acdon. 
In  either  case  It  was  within  the  power  of  the 
court  to  allow  an  amendment;  and,  if  the 
cause  of  action  stated  In  the  complaint  aa 
amended  and  the  cause  of  action  Imperfectly 
stated  in  the  original  complaint  are  substan- 
tially the  same,  it  wlU  be  sufficient  But  we 
have  no  doubt  of  the  sufflcioicy  of  the  orlE^- 
nal  complaint  There  ia  nothing  la  the  law 
that  requires  the  whole  of  a  Mexican  grant 
to  be  Included  in  a  partition  suit  All  that 
Is  required  Is  that  the  land  sought  to  be  par- 
titioned comes  within  the  description  given 
In  section  752  of  the  Code  of  OlTlI  Frocedare. 
The  plaintiffs'  cause  of  action  was,  therefore, 
not  barred.  Nor  after  the  commencement  of 
tlie  action  did  the  statute  run  as  to  the  other 
parties.  The  plaintiffs*  action  la  for  the  ben- 
eflt  of  all  persons  taiterested  in  the  estate, 
and  all  are  actors  from  the  commencemrat 
of  the  suit  Code  Olr.  Proc.  H  382,  753.  759. 
The  case  Is  substantially  the  same  as  that  of 
a  creditors*  bill,  where  It  Is  held  that  a  cred- 
itor proving  hia  claim  "becomes  a  complain- 
ant by  relation  to  the  time  of  ti.:>  filing  of  the 
bill."  Richmond  v.  Irons,  121  U.  8.  61,  7  Sup. 
Ct.  788,  30  L.  Ed.  864  et  aeq..  and  cases  cit- 
ed. See,  also,  Stemdale  t.  Hankinson,  1  Sim. 
398-400. 

Other  objections  are:  That  the  rights  of 
these  defendants,  as  advorse  occupants,  could 
not  be  determined  in  this  case;  that  at  all 
events,  OD  the  question  of  tltl^  the  defend- 
ants were  entitled  to  a  Jury  trial;  that  on  the 
death  of  the  original  plaintiff  the  court  lost 
jurisdiction  of  the  case  by  reason  of  the  sub- 
stitution of  the  executors  of  deceased,  in- 
stead of  bis  heirs;  that  the  case  should  be 
dismissed  for  failure  to  serve  and  return 
summons,  etc.  But  none  of  these  objections 
are  tenable.  With  regard  to  the  first  It  Is 
settled  in  this  state  that  the  rights  of  ad- 
verse occupants  of  land  sought  to  be  parti- 
tioned "may  be  put  in  issue,  tried  and  deter- 
mined In  such  action."  De  Uprey  v.  De  Uprey, 
27  Cal.  335,  87  Am.  Dec.  81;  Gates  v.  Salm- 
on, 35  Cal.  597,  598,  95  Am.  Dec.  139;  Martin 
V.  Walker,  58  Cal.  597;  Jameson  v.  Hayward, 
100  Cal.  687,  39  Pac.  1078.  46  Am.  St  Rep. 
2G8.  Indeed,  in  the  partition  of  large  tracts 
of  land,  it  would  otherwise  be  impracticable 
to  proceed.  *  Whether  in  such  case  parties  in 
possession  claiming  adversely  to  the  title  un- 
der which  partition  Is  sought  are  entitled  to 
a  jury  trial  Is  an  Interesting  question,  but 
one  that  it  will  be  unnecessary  to  consider. 
In  this  case  the  claims  of  the  defendants 
rest  exclusively  on  adverse  possession,  and 
the  statute  of  limitations  or  the  doctrine  of 
prescription;  but  these  claims,  as  appears 
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from  what  has  already  been  said,  are  on  the 
admitted  facts  untenable,  and » there  was 
therefore  no  Issue  with  regard  to  them  to  be 
tried.  The  other  objections  are  equally  un- 
tennble.  If  there  was  error  In  substituting 
in  the  case  the  executors  of  the  deceased 
plaintiff,  it  was  cured  by  the  subsequent 
nmendment  With  regard  to  the  summons, 
that  was  Issued  within  the  year,  which,  un- 
der the  law  as  it  stood  when  the  action  was 
commenced  (July  31,  ISSS),  was  all  that  was 
required.  The  affidavit  for  pubUcaUoi)  was 
sufficient  In  a  partition  suit  Code  OIt.  Froc 
I  757. 

With  regard  to  the  interest  allotted  to  Em- 
ily B.  Hopkins,  both  she  and  the  appellants 
deralgn  title  under  deeds  to  their  respective 
predecessors  In  Interest  from  the  same  gran- 
tors (Hatch,  Brangan,  Brown  and  Coleman), 
— the  deed  to  the  former,  of  date  February 
20,  1877,  being  for  the  232  acres  In  question; 
the  deed  to  the  latter,  of  date  March  12, 1877, 
being  for  the  undivided  interest  of  the  gi'an- 
tors  In  the  Etobraiite.  The  former  deed  was 
not  recorded  until  October  10,  1878,  more 
than  a  year  after  the  record  of  the  latter; 
but  there  Is  no  finding  that  the  grantees  In 
the  latter  deed  toot  without  notice.  Civ. 
Code.  H  1214,  1217;  Beattie  v.  Crewdson,  124 
Cal.  579,  57  Pac.  The  deed  Itself  Is  not 

In  the  record,  but  It  Is  said  In  the  brief  of 
the  respondent  that  the  former  deed  Is  re- 
fen*ed  to  in  the  latter,  and  the  232  acres  con- 
veyed expressly  excepted;  and  we  see  no 
denial  of  this  in  the  appellants'  brief. 

2.  The  Victor  Castro  Claim.  The  question 
here  Involves  the  original  title  of  Victor  Cas- 
tro as  one  of  the  two  grantees  of  the  So- 
brante.  The  plaintiffs'  interest  is  deraigned 
from  two  sources:  The  one  la  a  deed  from 
Victor  and  Juan  Jos6  Castro,  of  date  Novem- 
ber 23,  IHoS,  to  John  B.  Frlsble  and  Ramon 
De  2^1do,  purporting  to  convey  to  the  gran- 
tees all  the  lands  embraced  In  the  grant,  ex- 
cept lands  previously  conveyed;  the  other,  a 
sheriff's  deed  to  A.  Mhoon  and  Edson  Adams 
(the  original  plaintiff),  made  in  pursuance  of 
a  sale,  of  date  December  20,  1856,  under  a 
Judgment  foreclosing  a  mortgage  made  by 
Castro  to  Mhoon  and  Adams,  July  22,  1853. 
Tlie  plaintiffs'  deralgnment  of  title  under 
these  deeds  Is  not  disputed.  If  the  validity 
of  the  former  l>e  assumed,  it  will  be  observ- 
ed the  title  conveyed  was  not  affected  by 
the  foreclosure  deed,— the  grantees  in  the 
former  deed  not  having  been  made  parties 
to  the  suit,— and  It  will  be  unnecessary  to 
consider  It.  The  deed  from  the  Castros  to 
Fjisble  and  De  ZaIdo  will  therefore  first  de- 
mand our  attention.  Contemporaneously  with 
this,  a  deed  was  executed  by  Frisble  and  De 
Zuldo  to  the  Castros,  reciting  the  former 
deed,  and  that  it  was  made  In  consideration 
of  an  agreement  by  the  grantees  to  pay  to 
the  grantors  $40,(XX),  to  be  realized  from 
sales  to  be  made,  and  not  otherwise  charge- 
able to  them,  and  purporting  to  reconvey  the 
land  to  the  Castros  for  the  purpose  of  se* 
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curing  the  said  sum  of  ¥40,(X>0.  The  position 
of  the  appellant  rests  upon  the  alternative 
contentions  that  the  effect  of  the  two  deeds 
was  to  leave  the  title  still  in  the  Castros; 
and.  If  this  be  not  the  case,  that  the  relations 
of  the  parties  and  the  circumstances  of  the 
case  were  such  as  to  malce  the  transaction 
constructively  fraudulent. 

With  regard  to  the  latter  claim,  were  the 
case  a  new  one,  and  unaffected  by  subse- 
quent transactions,  the  contention  of  the  ap- 
pellant might  easily  be  admitted.  But,  it  Is 
found  by  tiie  court  that  by  an  agreement 
subsequently  made  between  Victor  and  Juan 
Joh4  Castro,  Frlsbie,  and  Vallejo  (a  grantee 
of  De  Zaldo),  and  Adams  and  other  grantees 
of  Frlsble  and  De  Zaldo,  a  settiement  was 
made  of  all  claims  and  controversies  between 
the  parties  relating  to  the  Sobrante,  and  that 
this  agreement  was  carried  Into  effect  by  a 
wTitteu  release  of  the  mortgage  by  Victor,  of 
date  April  1,  1857,  and,  an  acknowledgment 
of  satisfaction  by  Juan  Jose,  of  date  April  13, 
1857,  and  by  the  deeds  to  Adams,  Carpentier, 
and  Hepburn,  of  April  13,  1857,  and  to  Victor 
Castro,  of  September  11,  1858;  the  deeds  re- 
ferred to  covering  the  whole,  or  nearly  the 
whole,  of  the  ranch.  This — assuming  that 
tbe  deed  from  the  Castros  to  Frlsble  and  De 
Zaldo  passed  the  legal  title— must,  as  found 
by  the  court,  be  taken  to  be  a  settiement  and 
release  of  Victor  Castro's  claims.  Were  It 
otherwise,  we  should  have  to  regard  the  ac- 
tion as  barred,  both  as  a  stale  claim,  and  un- 
der tbe  statutory  limitation,  by  tbe  time  that 
has  elapsed  since  the  cause  of  action  arose. 

As  to  the  legal  effect  of  the  deed  from  the 
Castros  to  Frlsble  and  De  Zaldo,  and  the  ac- 
companying deed,  claimed  by  the  appellant 
to  be  a  reconveyance,  and  by  the  respondent 
to  be  a  mortgage,  the  case  seems  equally 
clear.  The  language  used  In  the  latter  In- 
strument has  always,  both  here  and  else- 
where, been  construed  to  constitute  a  mort- 
gage; and  in  this  state,  under  the  provisions 
of  section  260  of  the  practice  act,  enacted 
April  29,  1851,  it  has  been  uniformly  held 
that  a  "mortgage  create  a  mere  lien  for  the 
purpfffies  of  security,  and,  as  in  other  cases 
of  lien  upon  real  property,  can  only  be  en- 
forced by  judicial  proceedings."  Fogarty  v. 
Sawyer.  17  Cal.  589;  2  Notes  Cal.  Rep.  43. 
Nor,  Indeed,  can  the  provisions  be  otherwise 
construed.  Its  terms  are  that  "a  mortgage  of 
real  property  shall  not  be  deemed  a  convey- 
ance, whatever  Its  terms,  so  as  to  enable  the 
o^rner  of  the  mortgage  to  recover  possession 
of  the  real  property,  without  foreclosure  and 
sale"  (Prac.  Act,  §  200),  which  Is  but  to  say, 
in  effect,  that  It  shall  not  be  deemed  a  con- 
veyance BO  as  to  pass  the  title.  For  title  is 
but  "the  means  whereby  the  owner  of  lands 
hath  the  Just  possession  of  bis  property." 
Co.  LItt.  349,  cited  Bouv.  Law  Diet,  word 
"Title."  The  two  documents  are.  Indeed,  to 
l>e  eonstriied  together  as  one  contract.  But 
this  does  not  alter  the  manifest  effect  of 
either;  and  though  the  words  ot  conveyance 
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be  the  same  In  both  documentB,  yet,  under 
BetOed  rules,  In  the  one  they  are  to  be  con- 
strued as  passing  the  title,  in  the  other  as 
merely  mortgaging  the  land. 

The  Claim  of  C.  C.  and  D.  K.  Tripp.  These 
appellants  claim  under  an  assignment  of  the 
mortgage  of  Frisbie  and  De  Zaido  to  tlie 
Castros,  made  by  the  latter  to  one  Saville,  of 
date  January  27,  1860.  Tliis  was  subsequent 
to  the  settlement  made  by  the  Castros  with 
Frisbie,  Adams,  and  others,  and  the  release 
made  by  Victor  Oastro  In  1857;  but  it  Is 
claimed  there  was  no  proof  or  finding  that 
SaTille  had  any  notice  of  the  release.  This, 
however,  could  make  no  difference.  Saville 
took  subject  to  all  existing  equities  between 
the  parties,  and  could  stand  in  no  better  posi- 
tion than  his  grantor.  Civ.  Code,  §  1469.  It 
will  be  unnecessary,  therefore,  to  consider 
the  plea  of  the  statute  of  limitations. 

3.  The  John  Wilson  Title.  There  are  Bev- 
eral  appeals  affecting  this  title,  presenting 
different  and  unrelated  questions.  These  are 
(1)  the  plaiutlfTs'  appeal,  which  attacks  the 
title;  <2)  the  appeals  of  Sarah  A.  Wilson  and 
of  John  and  C.  F.  Reynolds,  Involving  the 
construction  of  the  description  of  land  in  the 
agreement  and  deeds  under  which  Wilson 
derived  title;  (3)  the  appeal  of  the  former, 
Involving  also  the  construction  of  a  deed  from 
one  Caryl  to  Venable,  under  which  she  de- 
raigns  title;  and  (4)  the  appeal  of  Bernardo 
Fernandez,  Involving  the  construction  of  two 
deedB,~one  from  Wilson  to  Narclsa  Castro  de 
Gutierrez;  the  other  from  McLane  to  Fer- 
nandez. The  several  questions  thus  raised 
will  be  considered  In  the  order  stated. 

The  Validity  of  tbe  Wilson  Title.  This  title 
OTlglQftted  In  the  agreement,  between  the  Cas- 
tros and  Wilson,  of  date  August  5.  1852.  By 
the  terms  of  this  agreement  Wilson,  as  at- 
torney, was  to  prosecute  to  final  conflrmatlou 
or  rejection  the  claim  of  the  OastroB  to  the 
Sobrante,  and  to  receive  for  fals  services  "one- 
tenth  part  thereof,  less  by  six  hundred  and 
forty  acres,  wtaenever  tbe  said  Wilson  [should] 
demand  the  same."  Tbe  agreed  services  were 
dnly  rendered  by  Wilson,  resulting  In  tbe  con- 
firmation of  the  claim  by  the  board  of  land 
commissioners;  the  decree  becoming  final 
April  6,  1S57.  Conveyances  of  the  Interest 
agreed  upon  were  subsequently  made  to  Wil- 
son by  the  Castros,— by  Victor,  Jnue  2(\  1862; 
by  Jaan  Jos^,  February  7,  1802.  But  these 
deeds,  It  Is  claimed,  being  snbsequent  to  the 
deed  of  the  Castros  to  Frisbie  and  De  Zaldo, 
conveyed  no  title.  The  Justice  of  this  conten- 
tion Is  therefore  the  question  first  to  be  con- 
sidered. The  deed  referred  to  conveys  to  tbe 
grantees  all  tbe  lands  embraced  in  the  grant, 
"excepting  and  reserrlog  from  this  convey- 
ance all  lands  which  have  been  heretofore  con- 
veyed by  the  said  parties  of  the  first  part 
from  tbe  above-described  premises."  The  pre- 
cise questlm  Is  to  determine  the  sense  In 
wMch  tbe  words  "heretofore  conveyed"  were 
Intended  by  the  parties.  Hie  term  "convey," 
Of  "conveyance,"  la  used  In  several  senses. 


In  the  strict  l^al  sense,  the  latter  term  Im- 
ports a  transfer  of  the  legal  title  to  land;  but 
it  is  also  habitually  used  by  lawyers  to  denote 
any  transfer  of  title,  legal  or  equitable,  and 
the  last  Is  also  the  popular  sense  of  tbe  term. 
On  the  face  of  the  deed  there  Is  nothing  to 
determine  In  which  of  these  senses  the  term 
is  used,  except  the  general  principles  of  lnt«- 
pretation  applying  to  contracts.  One  of  these 
18  that  "technical  words  are  to  be  Interpreted 
as  usually  understood  by  persons  In  the  pro- 
fession or  business  to  which  they  rdate," 
etc.  Civ.  Code,  S  1645.  But  this  applies  only 
to  words  exclusively  technical,  OT  that  are 
shown  to  be  used  in  a  technical  sense;  and 
here  the  words  do  not  come  within  the  for- 
mer description,  and  whether  they  are  used 
In  a  technical  sense  Is  the  very  question  in- 
volved. The  case,  therefore,  comes  under 
the  rule  that  "the  words  ot  a  contract  are 
to  be  understood  In  their  ordinary  and  popular 
sense,  rather  than  according  to  their  strict 
legal  meaning,"  etc.  (Id.  S  1644);  and  It  also 
comes  within  the  rule  '*that  a  reservatlMi  In 
any  grant  *  *  *  Is  to  be  Interpreted  in 
favor  of  the  grantor"  (Id,  i  1069).  But  the 
most  decisive  principle  applying  to  the  case 
Is  that  "a  contract  mast  receive  snch  an  In- 
terpretation as  will  make  It  lawful'*  and  "rea- 
sonable" (Id.  I  1643);  for  It  cannot  be  sup- 
posed that  the  parties  had  In  contemplation 
tbe  unlawful  purpose  of  defrauding  prior  pur- 
chasers. Nor  would  tbe  contract,  thus  con- 
strued, be  reasonable,  even  from  a  purely 
selfish  point  of  view;  for.  thus  construed.  It 
would  simply  amount  to  the  purchase  of  law 
suits  In  which  the  grautees  could  have  no 
prospect  of  advantage,  except  the  possible 
chance  of  defrauding  prior  purchasers.  We 
must  therefore  conclude  from  document 
itself  that  the  parties  Intended,  as  honest  men 
under  the  circumstances  would  intend,  to 
eccept  from  the  conveyance  all  lands  previ- 
ously sold;  and  this  conclusion  becomes  the 
more  manifest  when  we  consider  the  circum- 
stances of  tbe  conveyance,  for  at  that  time 
the  only  conveyances,  legal  or  equitable,  that 
bad  been  made  by  the  Castros,  or  either  of 
.them,  besides  tbe  Wilson  contract,— and  the 
Anna  W.  Wilson  deed,  disallowed  by  tbe 
court,— were  (1)  the  agreement  of  Juan  Josft 
of  Decem'ber  4,  1847,  to  convey  to  Smltb  one 
Square  league  (being  the  "Specific  Tract  A" 
of  the  findings);  (2)  the  deed  of  the  same 
to  the  Franklins,  March  29,  1SS2,  480  acres; 
(3)  the  agreement  ot  Victor,  of  August  18, 
1852,  to  Kelly  and  Felton  ("Specific  Tract  B"), 
4.008.26  acres;  (4)  the  deed  of  tbe  same  to  F. 
F.  Boudrye.  November  23,  ISSS,  100  acres; 
and  (5)  the  deed  of  the  same  to  the  same, 
November  1,  1853,  200  acres.  These  in  tbe 
aggregate  disposed  of  about  9,303  acres  of 
land,  of  which  only  780  had  been  conv^ed  by 
deed.  The  balance  (8,526  acres)  had  beoi  ful- 
ly paid  for;  and  It  cannot  be  supposed  that  It 
was  not  Intended  to  include  tbem  in  the  ex- 
ception. We  must  conclude,  therefore,  that 
tbe  legal  title  ccorespondLng  to  these  equitable 
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InterestB  and  to  that  of  Wilson  remained  In 
file  Oastros  iifftil  the  execution  of  thdr  deeds 
to  the  equitable  owners,  subseqoently  to  the 
deed  to  Frisble  and  De  Zaldo.  This  concla- 
flloD  renders  It  nnneceasary  to  consider  other 
points  discussed  in  the  briefs,  and,  among 
others,  that  of  notice  of  the  WUsan  agreement 
to  Frisble  and  De  Zaldo.  With  reference  to 
this  each  party  claims  that  the  burden  of 
proof  was  on  the  other;  bu^  however  this 
may  be,  the  general  finding  (contained  In 
the  cwdnslons  of  law)  that  the  parties  de- 
ralgnlng  title  from  Wilson  are  the  owners 
In  fee  of  the  interests  claimed  must  be  regard- 
ed as  settling  this  and  all  other  questions  la- 
TOlred  in  the  question  ct  title  not  negatived 
by  the  special  findings. 

The  Quantity  of  the  Wilson  Interest  This 
question  depends  upon  the  construction  of  the 
clause  In  the  agreement  between  the  Gastros 
and  Wilson,  ho-etofore  cited,  viz.:  "The  said 
parties  ot  the  first  part  agree  to  convey  to  the 
said  Wilson  one-tenth  part  thereof  [referring 
to  the  Sobraute],  less  by  six  hundred  and 
ff^  acres,"  etc.  The  question  Is  whether  It 
was  intended  that  the  MO  acres  ^nld  come 
out  of  the  whole  grant 't>efore  dlvlsttm,  or  out 
of  Wilson's  tenth  after  the  division.  The  court 
adopted  the  latter  construction,  and  we  think 
rightly.  The  language  Is  no  doubt  suscepti- 
ble of  the  other  Interpretation,  but  the  con- 
struction put  on  It  by  the  court  la  the  most 
obvious  and  natural;  and  it  Is  confirmed  1^ 
the  circumstances  that  a  deed  of  gift  for  640 
acres  was  executed  omtemporaneously  to 
Ann  R.  Wilson,  the  wife  of  John  Wilson. 
This  WM  the  construction  placed  on  the  agree- 
ment by  Wilson  himself  In  his  deed  to  Tew^ 
bury  of  February  13,  1854,  under  which  the 
appellantfl  deralgn  title. 

Construction  of  tike  Caryl<Vaiable  Deed. 
The  descrlptloa  in  this  deed,  under  which  the 
appellants  Wilson  deralgn  title,  Is  as  follows : 
"Tbe  (Hie  undivided  half  of  all  my  Interest  In 
and  to  that  certain  tract  ae  portion  of  land 
•  •  •  known  as  the  'Castro  Sobrante.' 
which  was  granted,  etc,  •  •  •  meaning  to 
convey  tSiree-fourths  ot  one-twoitieth  ot  said 
xancht^  less  320  acres.  •  •  •  Tbo  afore- 
aaU  %  ot  %o  acres  of  land  was  heretofwe 
coiveyed  to  the  party  of  the  first  part  by 
Marcella  B.  Bradley  by  deed,"  etc.  At  the 
time  tSie  deed  was  made  the  whole  Intoest 
of  Carj4  was  three-fourths  of  one-half  of  the 
Wilson  intmst  In  the  Sobrante,  or,  as  ex- 
preased  In  tbe  deed,  **three-fourtlis  of  <me- 
twmtleth  of  said  rancho,  less  320  acres."  Tba 
question,  then,  is:  Was  It  the  intention  of  the 
grantOT  to  CMivey  the  whole  of  his  hiterest, 
or  only  half?  The  court  held  the  hitter  to 
be  the  true  taitent  of  tbe  deed,  and  we  think 
there  can  be  no  doubt  this  was  the  case.  The 
deed  Is  vwy  car^essly  written,  and  under  one 
of  the  clauses  relied  upcm  by  the  appellants, 
if  taken  literally  and  held  to  be  the  para- 
mount call,  the  deed  would  convey  only  three- 
fourths  of  onp-twentieth,  equal  to  ihree-elght- 
letha  of  <me  acre.   There  was  evidently  an 


omlstion  here;  and  it  Is  almost  equally  evident 
there  was  an  omission  In  the  other  clause. 

Oonatructlon  of  the  WUscm-Qutlerrea  and 
the  McLane-Femandez  Deeds.  At  the  date  ot 
the  former  deed,  June  25,  1868,  Wllsm  was 
still  the  owner  of  about  673  acres,  undivided, 
of  his  wlglnal  Interest  The  deed  purports  to 
be  made  In  consideration  ot  "the  good  will 
and  respect  which  the  said  John  Wilson  «i- 
t^talns  for  the  party  of  the  second  part" 
(Narclsa  Castro  de  Gutiore:^,  and  "gives, 
sells,  and  conveys  [to  her]  all  bis  right  title, 
and  interest  *  *  *  to  three  hundred  and 
twenty  acres  of  land,  to  be  taken  out  of  his 
Interest  which  he  now  holds  In  a  cataln  tract 
of  land,  etc.  [the  Sobrante],  not  to  be  taken 
where  the  said  Wilson  or  any  of  his  tenants 
are  in  possession  in  said  grant  The  right 
here  acAA  Is  an  undivided  one^"  etc.  It  is 
claimed  by  the  appellant  (who  has  succeeded 
to  the  title  et  the  grantee,  less  an  Interest 
equal  to  2.30  acres  prevlonsly  conveyed  by  her 
to  anothor)  that  this  deed  should  be  construed 
as  a  grant  of  320  acres  of  land,  undivided,  of 
the  673  acres  then  owned  by  the  grantw;  but 
tbe  court  construed  tbe  deed  as  granting  only 
his  proportionate  interest  in  the  number  of 
acres  mentioned,  and  as  equivalent  to  18.05 
average  acres  of  land  in  the  whole  of  said 
Sobrante."  Tbis  constmction,  we  think,  is 
correct  The  deed  does  not  purport  to  con- 
vey the  specified  number  ot  acres  undivided, 
or  an  interest  equal  to  that  quantity  of  land, 
but  only  tbe  Interest  of  the  grantor  In  S20 
acres,  to  be  taken  by  the  grantee  in  some 
port  of  the  nnch  othir  than  "where  the  said 
Wilson  or  any  of  his  tenants  are  In  posses- 
ion." Hie  authorities  cited  by  the  appellant 
do  not  sustain  his  position.  In  Grogan  v. 
Vacbe,  45  Gal.  613,  and  tn  the  cases  there 
cited,  there  was  a  "conveyance  of  a  definite 
number  of  acres,"  which  is  different  from  the 
case  here,  where  the  convince  is  of  tbe 
lnt«:eat  ot  the  grantor  In  a  specified  number 
of  acres.  The  deed  ftom  Md^ne  to  Fernan- 
dez does  not  appear  in  the  record,  but  the 
court  finds  that  UcLane  made  and  executed 
to  Femandei  a  deed  "purpwtlng  to  qnltolalm 
to  said  Funandea  all  ibe  Interest  of  the 
said  grantw  in  and  to  fifty  acres  of  tbe 
Sobrante,  undivided."  The  court  hdd.  In  ef- 
fect that  the  deed  cmveyed  to  the  grantee 
not  60  acres  at  the  undivided  inteceat  of  tbe 
grantor,  but  bis  interest  In  60  aetea.  Hie 
question,  so  far  as  the  tects  are  disclosed  to 
us  by  the  record,  is  similar  to  the  question  al- 
rea^  dlscnawd;  and  we  must  hold,  similarly » 
that  there  was  no  error  In  the  ruling  ot  tbe 
court 

4.  The  Anna  Wilson  Title.  This  questiOD 
d^enda  upon  the  constmction  ot  the  deed  of 
Juan  JosS  Castro  and  Vlctw  Castro  to  Mrs. 
Ann  B.  Wilson,  of  date  August  5, 18E^  What- 
ever title  vested  In  Mrs.  WUsoo  by  this  deed, 
less  a  small  Interest  previously  conv^ed  by 
her  to  one  BIckler,  became  vested  prior  to  the 
beginning  of  the  suit  In  the  appellants  Reyn- 
olds and  Uhoon  and  McSarath.  Tbeae  claim 
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that  Qie  deed  conreyed  to  Mrs.  Wilson  an  un- 
divided Interest  of  640  acres  Id  the  Sobrante. 
This  claim  was  disallowed  by  the  court,  and 
the  question  Is  as  to  tbe  correctness  ot  this 
ruling.  The  deed  purports  *to  give,  grant 
and  •  •  •  donate  •  •  •  •  t6  the  party 
of  the  second  part"  the  premises  described. 
The  description  of  the  land  conveyed,  <nnlt- 
tlng  parts  unnecessary  to  consider  here,  Is  as 
follows:  "The  following  described  tract  of 
land,  containing  six  hundred  and  forty  acres, 
being  part  of   *  the  Sobrante  grant, 

•  •  •  beginning  at  a  pile  or  point  of  rocka, 

*  *  *  which  pile  or  point  of  rocks  Is  known 
as  and  called  the  sonthwestern  comer  of  the 
San  Pablo  grant;  *  •  *  nnd  from  thence 
the  line  of  the  said  land  now  granted  by  this 
deed  is  to  run  eastward  along  the  south  line 
of  the  said  San  Pablo  grant  till  It  reaches  the 
western  line  of  a  piece  of  land  lately  sold  by 
the  said  Victor  Oastro  to  one  Henry  L.  Ford; 
and  then  at  a  stake  made  a  corner;  and 
thence  with  tbe  said  Ford's  western  line  In 
a  southwardly  dlrcctltm  till  It  reaches  his 
southwesterly  comer;  and  from  tbence  with 
his  southern  line  till  It  reaches  his  southeast- 
erlj  comer;  aAd  then  in  tbe  same  dhvctlon 
up  the  hill  as  the  party  of  the  second  part 
shall  desire;  and  then  from  that  point  to  ex- 
tend her  eastern  line  In.  the  same  direction  as 
Ford's  eastern  line  extends  (1.  e.  parallel  to 
Ford's  eaatern  line);  and  she  is  also  to  extrad 
her  western  line  from  the  place  of  beginning 
In  a  southerly  direction,  being  a  little  east  of 
sonth,  till  the  amount  of  six  hundred  and 
forty  (610)  acres  is  Included  In  her  surrey, 
making  her  south  line  parallel  with  the  said 
Fwd's  south  line;  and  reference  Is  made  to 
Fwd's  lines,  whether  they  are  now  completed 
or  yet  to  be  completed,  as  the  same  shall  be 
finally  settled  by  the  parties,  with  all  appur- 
tenances thereunto  beitonglng,— to  bare  and  to 
bold  tbe  same,  etc.;  *  *  *  and  as  soon  as 
tbe  proper  surrey  Is  made  the  parties  of  the 
first  part  cornumt  to  make  a  new  deed  of  the 
like  effect  with  this,  only  more  particularly 
describing  the  metes  and  bounds  of  the  tract 
now  granted;  and  the  parties  of  the  first  part 
further  covenant,  if  the  land  now  conreyed 
shall  not  fall  within  tbe  Sobrante  grant  as  Uie 
same  shall  be  confirmed  under  the  laws  and 
decisions  of  the  United  States,  then  the  par- 
ties of  the  first  part  are  to  convey  In  place  of 
this  an  equal  quantity  In  value  and  extent, 
considered  together,  out  of  such  as  shall  be 
confirmed  to  them  In  the  said  Sobrante 
grant"  The  tract  of  land  purported  to  be  de- 
scribed In  the  aforesaid  deed,  It  is  found  by 
tbe  court,  "Is  not  and  never  was  any  part  of 
or  portion  of  said  Sobrante." 

The  contention  of  the  appellants  Is  that  this 
falls  within  the  decision  In  Scbenk  v.  Evoy, 
24  Cal.  Id,  and  similar  cases.  The  descrip- 
tion In  the  deed  under  consideration  In  Scbenk 
v.  Blvoy  was  of  a  tract  of  land  "situate  upon 
the  weBt»n  side  of  Snn  Pabtn  creek,  in  a  val- 
ley known  aa  the  'Cruzito  Valley,'  which  Is  a 
part  of  the  Ixact  of  land  known  as  tbe  *So- 
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brante  Claim,'  and  dtnated  In  Contra  Costa 
county,  and  state  of  Oallfomla,*  bounded  and 
described  as  follows:  Having  for  the  eaatem 
boundary  thereof  a  line  following  the  course 
of  San  Pablo  creek,  as  It  now  rans,  through 
the  center  thereof,  from  tbe  northern  to  the 
southern  ffiitremity  of  said  ralley,  and  otend* 
Ing  back  westward  from  said  line  so  as  to  In- 
clude (me  thousand  (1,000)  acres  of  land,  and 
no  more,  on  tbe  western  side  of  said  vall^; 
said  land  to  be  laid  out  as  near  as  possible^ 
In  a  square  form,  all  tbe  lines,  except  tbe  first- 
mentioned  line,  to  be  straight,  conforming 
with  the  cardinal  points  by  true  meridian." 
Tbe  court  In  that  case,  In  commenting  upon 
the  foregoing  deed,  «ays:  "Ciruzlto  valley  la 
seven  or  eight  miles  long,  and  runs.  In  Its  gen- 
eral course,  north  and  south.  The  1,000  acres 
called  txa  by  the  deed  lies  In  the  valley,  and 
on  the  west  side  of  San  Pablo  creek;  and  by 
the  deed  tbey  are  to  be  laid  out  'as  neariy  as 
pos^ble  In  a  square  form,'  the  eastern  side  ot 
the  square  resting  upon  tbe  creek,  'as  It  runs 
through  the  centO'  ot  the  valley,'  the  otba 
aides  of  the  square  to  be  straight  conforailng 
rrlth  the  cardinal  points  by  tme  merldiant* " 
And  the  court  held  that  the  deed  failed  to  lo- 
cate the  land  conveyed  by  suffldent  descrip- 
tion, and  It  was,  therefore,  a  grant  of  quan- 
tity, Instead  of  any  particular  tract  and  that 
tbe  grantee  thereof  became  Interested  In  all 
the  lands  embraced  within  the  larger  area 
as  tenant  In  csmmm  witii  his  grantor.  It  will 
be  seen,  however,  that  the  deed  In  this  case 
purports  to  conr^  a  specific  tract  of  land 
"beginning  at  a  pile  or  pobt  of  rocks,  •  *  • 
which  pile  or  point  of  rocks  Is  known  as  and 
called  tbe  southwestorn  corneal  of  the  San 
Pablo  grant"  This  starting  call,  It  is  pre- 
sumed, was  a  known  and  recognised  monu- 
ment on  the  ground.  The  description  ttien  at- 
tempts to  give  the  other  calls,  but  tbe^  are  too 
Indefinite  to  Inclose  any  particular  tract  of 
land.  As  c^n^ded  by  the  respondmts,  tlie 
case  falls  within  the  rule  laid  down  In  Grogan 
T.  Vache.  45  Cal.  610^  and  others  In  the  same 
line.  In  that  case  tbe  description  of  the  deed 
was:  "Commencing  on  the  soutbwly  aide  at 
the  Palclnes  rancho,  at  a  large  live  oak  tree; 
marked  with  a  (X)  oroes;  thence  running  In 
an  eastwly  direction,  crosdng  the  <n«ek  above 
the  upper  fwd;  thence  In  a  southerly  direc- 
tion, and  parallel  with  tbe  line  of  said  rancho^ 
to  a  large  white  oak  tree,  marked  with  a  <X) 
cross,  at  the  lower  ford;  thence  along  said 
creek  to  the  line  of  said  Rancho  Palclnes,-— 
containing  tlilrty-flve  (35)  acres,  more  or  less." 
It  was  held  in  that  case,  after  reviewing  a 
number  of  decisions,  Scheok  vi  Evoy  Includ- 
ed, that  the  deed  there  under  consideration 
attempted  to  convey  a  specific  tract  of  land, 
but  was  so  defective  as  to  fall  In  its  pnrpose. 
Tlie  court  says:  "We  find  no  case  In  which  a 
deed,  which  purports  to  describe  a  specific 
tract  of  land,  mentioned  as  parcel  of  a  larger 
tract,  but  which  falls  to  describe  the  tract 
intended  tn  be  conveyed  in  such  a  manner 
that  It  can  be  located,  la  held  to  oponte,  by 
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reason  of  Bucb  iDBiifficIent  description  of  the 
specific  tract,  as  a  conveyance  of  an  undivided 
interest  in  the  larger  tract;  and,  In  our  opin- 
ion, there  Is  no  rule  for  the  construction  of 
deeds  which  will  work  that  result."  The  land 
mentioned  In  the  deed  In  Schenk  v.  Bvoy  was 
within  the  Sobrante  rancho,  whereas  the  land 
attempted  to  be  granted  in  the  deed  contain- 
ing the  defective  description  In  the  preset 
case  falls  entirely  outside  of  the  Sobrante. 
We  think  the  ruling  of  the  court  in  the  prem- 
ises was  correct 

5.  The  Franklin  Title.  There  are  two  ap- 
peals atrecting  this  title,  viz.,  that  of  the  plaln- 
tiffs,  who  attack  it;  and  that  of  Elizabeth 
A.  Rodgers,  to  whom  and  another  this  Interest 
was  allotted,  and  who  complains  of  a  deduc- 
tion of  the  quantity  of  her  land  on  account  of 
specific  tracts  A  to  F,  inclusive,  which  were 
lost  to  the  owners  of  the  grant  by  the  statute 
of  limitations.  These,  questions  will  be  con- 
sidered In  the  order  stated. 

The  Validity  of  the  Title.  This  question  de- 
pends on  the  construction  of  a  deed  from 
Juan  Josg  Castro  to  Sellm  and  Edward  Frank- 
lin, from  whom  the  respondent  Rodgers  de^ 
ralgns  title.  The  description  In  the  deed, 
omitting  Immaterial  parts.  Is  as  follows:  "All 
my  right,  title,  and  interest  to  one  and  half 
square  miles  of  farming  land,  *  *  *  being 
a  portion  of  the  lands  granted  to  me  in  1841, 
etc.,  •  •  •  known  as  the  'Sobrante,'  run- 
ning from  the  corral  of  Joaquin  Castro,  one 
and  a  half  mile  and  bounded  by  the  creek  one 
and  mile."  This  description  Is  substantially 
identical  with  the  description  of  the  land  con- 
strued in  Schenk  v.  Evoy,  24  Cal.  109;  and 
the  court,  we  think,  rightly  construed  it  as 
ctmveying  an  undivided  Interest  in  the  So- 
brante. 

The  Quantity  of  the  Franklin  Interest. 
There  Is  deducted  from  the  Franklin  Interest 
(480  acres)  a  fraction  of  over  63  acres  for  loss 
to  the  owners  of  the  Sobrante  on  account  of 
the  speclilc  tracts  found  to  be  barred  by  the 
statute  of  llmltatimB,  which  was  i^harged 
proportionately  to  the  owners  of  undivided  in- 
terests who  had  not  conveyed  their  interests 
in  those  tracts.  It  is  objected  that  the  court 
nred  In  holding  that  these  tracts  were  barred. 
It  is  stated  by  the  respondent's  attorneys  that 
the  deduction  was  made  whnlly  on  account  of 
specific  tracts  D,  E,  and  F.  Whether  this 
statement  is  correct,  or  the  contrary,  cannot 
be  determined  from  the  record.  But  the  case 
seems  to  be  the  same  with  reference  to  all  the 
tracts,  and  In  support  of  the  Judgment  we 
may  assume  such  to  be  the  case.  The  objeC' 
don  is  that  the  findings  are  insufficient  to  sup- 
port the  condusbn  of  the  court  Oiat  the  ac- 
tion was  barred  as  to  these  tracts.  The  objec- 
tion is  made  on  the  findings,  the  effect  of 
which  ts  thus  stated  by  the  appellant's  coun- 
sel: "As  to  specific  tracts  D,  E,  and  F,  the 
findings  are  that  the  original  holders  entered 
under  conveyances  from  tenants  in  common 
bavlng  about  nine-teDths  of  the  whole  So- 


brante, and  that  those  who  succeeded  to  their 
Interests  had  been  in  the  open,  peaceable,  no- 
torious, continuous  occupation  and  possession 
of  the  beveral  tracts,  having  them  protected 
by  substantial  tncloaures,  for  more  than  five 
years  before  the  commencement  of  the  action, 
as  against  these  tracts."  This  statement  Is 
sufficiently  correct  as  far  as  It  goes;  but  It 
should  have  been  stated  more  specifically  that 
the  periods  referred  to  by  the  finding  were, 
respectively,  in  the  case  of  tract  D  from  the 
year  1872,  of  tract  E  from  the  year  1863,  and 
of  tract  F  from  the  year  1859;  and,,  further, 
that  with  refa^nce  to  each  of  these  tracts  it 
is  found  (in  the  conclusions  of  law)  that  the 
action  Is  barred  by  the  provisions  of  sections 
318,  319,  321,  and  322  of  the  Code  of  CIvU 
Procedure,  and  that  the  various  parties  oc- 
cupying and  claiming  the  several  parts  of  the 
tract  are  the  owners  thereof.  These,  though 
placed  apiong  the  conclusions  of  law,  are 
findings  of  ultimate  facts,  and  are  to  be  re- 
garded as  such.  Foot  V.  Murphy,  72  Cal.  105, 
13  Pac.  163;  Society  v.  Burnett,  106  Cal.  538, 
39  Pac.  922,  and  cases  there  cited.  And,  as 
the  findings  are  not  attacked,  the  decision 
of  the  court  must  be  sustained.  There  are 
some  minor  objections  that  do  not  require 
mention. 

Judgment  and  orders  appealed  from  are 
a£EIrmed. 


036  Oal.  B07) 

IiANOFORD  T.  liANGPORD.    (S.  F.  2,078.) 

(Supreme  Court  of  California.    Jnne  9,  1902.) 

JtlDGHBNT  BY  DEFAULT  ON  COUNTBRCLAIM— 
SfiTTTINa  ASIDK  DEFAULT— DISCRE- 
TION OF  COURT. 

1.  Where  defendant  iu  an  action  for  the  re- 
covery of  money  iiies  a  cross  complaint  seeking 
a  money  judgment  against  plaintiff,  a  verdict 
in  favor  of  defcendant  upon  the  cross  complaint 
will  not  of  itself  extinguish  plaintiff's  claim, 
but  if  botb  parties  estnblish  their  claims  judg- 
ment will  be  reudered,  in  favor  of  the  party 
establishing  the  greater  claim,  for  the  diSer- 
ence  between  the  two. 

2.  Where  a  defendant  filed  an  answer  con- 
taining a  counterclaim,  together  with  a  cross 
complaint  the  ailegationa  of  which  were  iden- 
tical with  those  of  the  counterclaim  and  did  not 
relate  to  the  matter  ou  which  the  action  was 
brooffht  or  to  the  property  in  suit,  as  required 
by  Code  Civ.  Proc.  )f  442.  but  were  appropriate 
to  matters  pleadable  by  way  of  counterclaim, 
the  setting  aside  of  a  default  to  the  cruss  com- 
plaint on  the  ground  that  the  failure  of  plain- 
tiff's attorney  to  file  an  answer  thn'eto  was 
due  to  his  belief  that  the  coanterclalm  and 
cross  complaint  constituted  a  single  defense 
and  that  the  cross  complaint  did  uot  require 
an  answer  was  not  au  abuse  of  discretion. 

Department  1.  Appeal  from  superior  courts 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  Thomas  Langford  against  Mar- 
tha A.  Langford.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

L.  F.  Puter.  for  appellant  Ernest  Sevier, 
for  respondent. 
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HARRISON.  J.  The  plalnUff  commenced 
this  action  to  recover  from  the  defendant  cer- 
tain moneys  alleged  to  have  been  paid  by 
iiim  at  her  request,  and  on  December  22, 
1S9S,  the  defendant  filed  an  answer  thereto. 
March  13, 1S99,  she  filed  an  amended  answer, 
setting  forth  therein  a  counterclaim  against 
the  plaintiff,  together  with  a  cross  complaint. 
In  which  the  allegations  are  identical  with 
those  of  the  counterclaim.  The  cause  came 
on  for  trial  April  10,  1899,  before  the  court 
sitting  with  a  jury.  The  plaintiff  had  not  an- 
swered the  cross  complaint,  and  on  that  day 
the  clerk  entered  his  default  thereto.  After 
the  jury  had  been  impaneled  the  plaintiff  of- 
fered testimony  In  support  of  the  complaint, 
to  which  the  defendant  objected  on  the 
ground  that  there  had  been  no  appearance 
on  the  part  of  the  plaintiff  to  the  cross  com- 
plaint. This  objection  was  overruled  by  the 
court  and  an  exception  noted.  At  the  close 
of  the  plaintiff's  case,  and  before  the  defend- 
ant had  oflfered  any  evidence,  the  court  grant- 
ed an  application  of  the  plaintiff  to  set  aside 
his  default  to  the  cross  complaint.  The  trial 
thereupon  proceeded,  and  upon  the  submis- 
sion of  the  cause  to  the  jury  It  rendered  a 
verdict  In  favor  of  the  plaintiff.  From  the 
Judgment  entered  thereon  the  defendant  haa 
appealed.  No  motion  for  a  new  trial  was 
made,  but  the  appeal  Is  presented  upon  the 
judgment  roll  with  a  bill  of  exceptions,  and 
the  grounds  urged  In  support  thereof  are 
that  the  court  erred  In  overruling  the  objec- 
tion to  receiving  evidence  in  support  of  the 
plaintiff's  claim  and  In  setting  aside  bis  de- 
fault. 

1.  The  failure  of  the  plaintiff  to  answer 
the  cross  complaint  did  not  deprive  him  of 
the  right  to  establish  the  cause  of  action  set 
forth  In  his  complaint  A  verdict  upcm  the 
cross  complaint  in  favor  of  the  defendant 
would  not  ipso  facto  extinguish  his  claim 
against  her  or  defeat  his  right  to  have  the 
Issue  thereon  determined.  Each  of  the  par- 
ties was  seeking  a  money  judgment  against 
the  other,  and  If  the  defendant  should  estab- 
lish her  claim  upon  the  cross  complaint  the 
court  would  enter  judgment  in  favor  of  the 
one  who  should  establish  the  greater  claim, 
but  only  for  the  difference  between  the  two. 

2.  A  motion  to  set  aside  a  default  rests  so 
largely  in  the  discretion  of  the  trial  court 
that  Its  action  thereon  will  very  rarrfy  be 
disturbed  upon  ao  appeal.  I^ee  Winchester  v. 
Black.  134  CaL  125,  06  Pac.  197,  and  cases 
cited  therein.  As  was  said  In  Nicoll  v.  Wel- 
don,  130  Cal.  063,  63  Pac.  63:  "Kspeclally 
are  we  indisposed  to  review  Its  action  when 
it  has  set  aside  the  default  and  It  does  not 
appear  that  the  plaintiff  has  sustained  any 
prejudice  thereby.  Tills  discretion  of  the 
court  Is  best  exercised  when  It  tends  to  bring 
about  a  j  adgment  upon  the  merits  of  the  con- 
troversy between  the  parties."  The  aflJdavit 
of  the  plaintiff's  attorney  in  excuse  of  Us 
failure  to  file  an  answer  to  the  cross  com- 


plaint presented  matters  which  the  court,  in 
tlie  exercise  of  Its  discretion,  might  readily 
deem  a  sufficient  excuse.  The  fact  that  the 
allegations  of  the  cross  complaint  are  iden- 
tical with  those  of  the  counterclaim  may 
have  induced  a  belief  in  the  plaintiff's  attor- 
ney that  the  entire  document  constituted  only 
a  defense  to  his  complaint,  and  his  belief 
that  the  cross  complaint  did  not  require  an 
answer  was  not  entirely 'unfounded,  since  the 
allegations  set  forth  therein  do  not  In  any 
way  appear  "to  relate  to  or  depend  upon  the 
contract  or  transaction  upon  which  the  ac- 
tion is  brought,  or  to  affect  the  property  to 
which  the  action  relates,"  as  required  for  a 
cross  complaint  by  section  442,  Code  Civ. 
Proc,  but  are  appropriate  to  "a  cause  of  ac- 
tion arising  upon  contract  and  existing  at 
the  commencement  of  the  action"  which  Is  to 
be  pleaded  by  way  of  counterclaim.  It  is, 
moreover,  manifest  that  the  defendant  did 
not  sustain  any  injury  by  reason  of  the  ac- 
tion of  the  court.  The  default  was  not  enter- 
ed until  the  day  on  which  the  cause  came 
on  for  trial,  but  whether  before  or  after  the 
trial  began  does  not  appear,  and  It  is  recited 
In  the  bill  of  exceptions  *that  testimony  was 
introduced  by  the  defendant  In  support  of 
the  allegations  of  her  answer,  counterclaim, 
and  cross  complaint,  and  by  the  plaintiff  In 
rebuttal  thereto.  It  is  not  claimed  that  the 
defendant  was  deprived  of  an  opportunity  to 
Introduce  any  evidence  In  support  of  her 
claim,  or  that  she  did  not  Introduce  all  that 
she  could  have  Introduced  therefor.  The 
cause  appears  to  have  been  fully  tried  upon 
its  merits,  and  It  does  not  appear  that  the 
defendant  haa  been  deprived  of  any  right 
Under  such  circumstances  It  would  be  sacri- 
ficing substance  to  form  to  reverse  the  judg- 
ment even  if  It  were  conceded,  tliat  the  court 
erred  in  Its  ruling. 
The  judgment  Is  affirmed. 

We  coBcmr:  GARODTTD.  J.;  TAN  DYKHl 

J. 


(8  Idaho,  368) 
PORTER  T.  ALLEN  et  al. 

(Snpreme  Court  of  Idaho.    Jane  26,  1902.) 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  69  Pac.  105. 

PER  CUBLiM.  In  a  petition  for  rehear- 
ing the  respondents  complain  that  tills  court 
did  not  pass  on  their  assignment  of  error  as 
to  the  action  of  tbie  district  conrt  In  striking 
the  answer  and  cross  complaint  of  respond- 
ents from  the  files,  and  cite,  In  8up[K>rt  of  the 
proposition  that  this  court  may  pass  upon 
such  errors,  the  decision  in  Gordon  v.  Lemp, 
65  Pac.  444.  Perhaps  the  said  decision  Is 
somewhat  misleading,  yet  It  only  speaks  of 
the  right  to  make  assignments  of  cross'  er- 
rors. The  mle  Is  too  wdl  settled,  tbat  appel- 


Digitized  by  Google 


Mont) 


FARLIN  Y.  HILL. 


287 


late  courts  will  not  review  errors  against  the 
Boccessful  party  unless  he  appeals  or  cross 
appeals  from  the  Judgment,  to  need  comment. 
In  this  case  tlie  respondents  should  have  tak- 
en a  cross  appeal,  -which  they  conld  have  done 
upon  the  record  In  the  original  appeal,  If  they 
desired  the  action  ot  the  trial  court  In  strlk- 
log  their  answer  and  cross  complaint  from 
the  flies  reviewed  In  this  court.  However,  In- 
asmuch as  the  court  erroneously  struck  the 
comphtlnt  from  the  files,  and  also  struck 
from  the  files  defendants'  answer  and  cross 
complaint.  It  will  be  proper  for  the  trial  court 
to  permit  the  defendants  to  answer  and  make 
any  defense  that  they  may  have,  end  set  up, 
any  counterclaim  that  they  may  have,  grow- 
ing out  of  the  transactions  set  forth  in  the 
complaint  or  connected  therewith.  In  order  to 
make  up  the  issues  in  the  case.  The  rehear- 
ing prayed  for  is  denied. 


(S7  MOQL  27) 

FABLIN  V.  HILL,  County  Treasurer. 
(Snpreme  Court  of  Montana.   June  18,  1902.) 

ICUNICIPAIt  CORPORATIONS— ADDITIONS  —  RH- 
8BRVED  PORTIONB— INTSNTION  OP  PARTIES 
—SPECIAL  ASSESSMBNTS-PSRSONS  UABLB. 

1.  Pol.  Code,  S  4724,  provides  that  when- 
ever territory  adjoining  a  city  or  town  is  sur- 
T«fed  and  laid  off  into  streets  or  blocks  as  an 
addition  thereto,  it  may  become  a  part  of  sach 
city  or  town  on  filing  the  plat  thereof.  Sec- 
tion 6000  declares  that  an  accurate  survey  and 
plat  ot  the  land  must  be  recorded.  Section 
5001  provides  that  the  plat  must  show  all 
streets,  alleys,  etc..  and  the  width  thereof,  all 
grounds  reserved  for  public  uses,  and  slTe  the 
dimmsioQS  of  each  lot  and  block.  Sections 
S004  and  SI005  provide  that  the  surveyor  and 
the  owner  must  attach  their  certificates  to  such 
plat.  An  owner  snrveyed  certain  laud,  and 
recorded  his  plat,  showing  lots  and  streets 
designated  in  colors,  and  a  portion,  not  color- 
ed, marked  "Reserved,"  which  additioo  wa-i 
accepted  by  the  city.  His  certificate  stated 
that  he  had  surveyed  the  lota  and  streets 
shown  in  colors,  and  dedicated  to  the  public 
the  streets  and  alleys  thereof.  The  surveyor's 
certificate  stated  that  the  colored  shadings 
represented  the  lots,  blocks,  utreets,  and  al- 
leys. Htid,  that  It  was  the  iutration  of  the 
owner  in  giWng  and  the  city  in  accepting  the 
addition  that  the  pieces  of  ^d  not  colored  on 
the  plat  were  to  be  excepted,  and  such  pieces 
therefore  did  not  become  a  part  of  ^e  corpo- 
rate territory. 

2.  Where  a  certain  tract  ot  land  was  not  a 
part  of  a  dty.  and  the  owner  was  not  entitled 
to  the  privileges  of  an  owner  of  city  lots,  he 
WIS  ander  no  obligation  to  pav  special  assess- 
Dicnta  for  a  sewn  constructed  by  the  city  In 
the  street  in  front  of  soch  land. 

Appeal  trom  district  court,  snrer  Bow  conn- 
■ty;  Wjn.  CSaucy,  Judge. 

Injunction  by  William  L.  Farlln  against 
William  Ia  Hill,  cotiDty  treasurer  of  Silver 
Bow  county,  to  restrain  the  selling  of  priJi>er- 
ty  f or  a  wwer  assessment.  From  an  order 
dlssolTlng  a  restraining  order  and  refusing 
mh  Injtmctlon,  plaintiff  appeals.  Rerented. 


McBrlde  &  McBrlde  and  Cbss.  O'Dunnell, 
for  appellant  B.  M.  Lamb,  for  resiiondunt. 

MILBURK,  J.  In  ISOl,  plalntlfl  and  appel- 
lant, being  then  the  owner  of  the  Columbia' 
lode  claim.  In  Silver  Bow  county,  outside  of 
the  boundaries  of  the  city  of  Butte,— that  Is, 
entirely  without  the  limits  and  beyond  the 
dominion  of  the  city,— caused  to  be  surr^ed 
and  platted  a  certain  part  of  the  aald  lode 
daim,  as  appears  from  the  agreed  statement 
of  facts,  the  part  of  which  material  to  this 
opinion  being  as  follows:  "It  1b  stipulated  by 
and  between  the  parties  to  the  aboTe-entltled 
action  that  the  same  may  be  submitted  to 
the  court  upon  the  following  agreed  state- 
ment of  fftcts,  which  embraces  all  the  evi- 
dence to  be  used  on  the  trial  thereof,  In 
granting  or  refusing  to  grant  an  injunctim: 
First,  niat  the  plaintiff  herein,  William  L. 
Farlln,  In  the  year  1801,  caused  to  be  surveyed 
and  platted  a  part  of  the  Oolnmbla  lode  claim, 
patented,  and  by  suitable  proceedings  for  tiiat 
piurpose  the  same  was  annexed  to  the  city 
of  Butte  as  an  addition  to  said  city  known 
as  and  called  the  'Colnmbla  Addition,*  which 
Bald  addition  was  duly  accq>ted  by  the  city 
council  of  the  said  city  as  the  same  bad  been 
platted  and  presented  by  said  Farlln.  That 
the  exhibit  hweto  attached,  marked  'Exhibit 
A,'  contains  a  true  and  correct  plat  and  sur- 
vey of  said  addition  as  tbe  same  was  annexed 
to  said  city,  and  said  exhibit  Is  hereby  made 
a  part  of  this  statement  of  facts.  Second. 
That  the  tract  ot  land  described  In  plaintiff's 
complaint  lies  within  tbe  exterior  boundaries 
of  said  addition,  bnt  was  at  all  times  men- 
tioned in  plaintiff's  complahit  reserved  by 
said  Farlin  for  mining  purposes.  Third.  That 
after  the  platting  and  acceptance  by  the  city 
of  Butte  of  said  addition,  an  ordinance  was 
passed  by  the  dty  cotmcll  of  die  city  of  Bntte 
for  the  constmction  of  a  sewer  along  and 
under  West  Park  street,  in  the  said  city, 
and  Immediately  oppoOte  the  tract  of  land  so 
reserved,  lying  directly  west  of  block  No.  1 
of  said  addition;  said  tract  being  ITO  feet 
from  east  to  west  and  106  feet  In  depth  from 
north  to  sonth.  That  afterwards  the  city 
conndl  ot  the  dty  of  Butte  by  a  resolution 
ordered  the  last  above  mentioned  tract  to  pay 
a  part  of  the  expense  of  constructing  sa|d 
sewer,  proportioned  to  Its  area;  tlie  amount 
of  the  said  assessment  tax  and  Interest,  penal- 
ties and  charges,  claimed  thereon  said  city, 
being  the  sum  of  ¥762.20.  That  at  the  time 
said  assessment  was  made  the  said  tract  of 
ground  remained  unimptoved,  not  divided  In- 
to lots,  and  not  used  or  occupied  by  any  p«>- 
son  whomsoever  for  any  other  or  different 
purpose.  If  at  all,  than  for  mining  pnrposes; 
the  said  tract  being  a  portion  of  tbe  surface 
ground  of  the  said  Columbia  lode  claim,  pat- 
ented, as  set  out  In  the  plat  hereto  annexed." 

The  said  Exhibit  A,  mentioned  In  the  fore- 
going statement  of  facts,  Is  as  A)llows: 
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"Plao  of  tli«  Oolnmbla  Addition  to  Bntte  City.  Montana. 


"I,  WfltlftiD  L.  FarllD,  an  unmarried  man, 
of  Butte,  Silver  Bow  couuty,  Montana,  do 
hereby  certify  that  I  have  caused  to  be  sur- 
veyed, subdivided,  and  platted  Into  lots, 
blocka,  streets,  and  alleys,  as  shown  by  the 
plat  and  certidcate  of  survey  hereto  attach- 
ed, the  following  described  tract  of  land,  to 
wit:  All  of  such  portions  of  the  Columbia 
lode  mining  claim,  lot  No.  Ml,  T.  3  N.,  R.  8 
W.,  and  the  Saturn  lode  mining  claim,  lot 
No.  307,  T.  3  N.,  R.  8  W.,  shown  in  colors  up- 
on said  plat;  said  ti-act  of  land  taken  to- 
gether to  be  known  as  the  'Columbia  Addition 
to  Butte  City.  Montana,'  and  the  streets  and 
alleys  thereof  as  shown  on  the  said  plat  are 
hereby  granted  and  donated  to  the  use  of  tlie 
public  forever.   Wm.  L.  Farlln. 

"Acknowledged  January  8,  1801,  before 
Wm.  B.  Scott,  Notary  Public  Sliver  Bow 
County,  Montana.    [Notarial  Seal.]  Regular. 

"Malcolm  McDonald,  being  first  duly  sworn 
according  to  law,  deposes  and  says;  That  he 
Is  a  surveyor,  and  that  as  such  surveyor  be 
executed  the  survey  of  the  Columbia  addition 
to  Butte  city,  Montana,  as  shown  by  the  ac- 
companying plat,  between  the  1st  and  15th 
days  of  November.  A.  D.  1890.  in  accordance 
with  an  act  of  the  legislative  assembly  of 
Montana  approved  March  14,  1889;  that  the 
blue  shading  represrnta  the  lots  and  blocks, 
the  yellow  shading  the  streets  and  alleys;  and 
that  the  dloiensloos  of  all  lots  and  blocks 


and  the  width  of  all  streets  and  alleys  an 
correctly  shown  on  said  plat  Malcolm  Hc- 
Donald. 

"Subscribed  and  sworn  to  before  me  tUs 
8th  day  of  January,  A.  D.  1891.  Wm.  B. 
Scott,  Notary  Public.    [Notarial  Seal.] 

"Office  of  the  City  Clerk  of  the  City  of 
Butte.  County  of  Silver  Bow.  State  of  Mon- 
tana—ss.;  I  hereby  certify  that  the  plat  of 
the  Columbia  addition  to  Bntte  city,  Mon- 
tana, was  duly  and  regularly  approved  by 
the  city  council  of  said  city  on  the  4th  day 
of  February,  A.  D.  1891.  In  witness  where- 
of I  have  hereunto  set  my  hand  and  afSxed 
the  corporate  seal  of  said  city  this  4th  day  of 
February.  A.  D.  1891.  P.  J.  Gllllgan,  City 
Clerk. 

"I,  Joseph  Harper,  city  engineer  of  the  city 
of  Butte,  county  of  Silver  Bow,  state  of  Mon- 
tana, do  hereby  certify  that  the  Columbia  ad- 
dition to  Butte  City,  Montana,  conforms  witli 
adjoining  additions  and  paits  of  said  city  as 
already  platted  as  near  as  the  configuratlcm 
of  the  ground  wUl  admit.  Jos.  H.  Harper. 
City  Engineer.  Butte,  Montana,  Febnury 
4th,  1891. 

"This  plat  is  approved  hereby  this  4th  day 
of  February,  1891.  John  H.  McQaeeney, 
Chairman.  B.  C.  O.  John  CapUce,  Connly 
Commissioner. 

"Attest:  0.  F.  Booth,  County  Clerk." 
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He  district  court,  having  granted  a  re- 
Btralnlng  wder,  upon  a  hearing  dissolved  It, 
and  refused  an  Injunction,  prayed  for,  to  pre- 
vent the  treasurer  from  sellli^  the  property 
In  dispute  to  recoror  the  amount  of  the  as- 
sessment for  special  city  Improvements.  Up- 
on appeal  the  plaintiff  and  appellant  raises 
three  questions,  to  wit:  "(1)  That  the  city 
of  Butte,  under  an  ordinance  providing  for 
the  making  ot  impcovemoita  vrlthln  a  so- 
called  Improvemoit  district,  and  asseraing 
the  cost  of  such  Improvements  upon  the  land 
ivlthln  said  district,  cannot  properly  Include 
within  such  district  a  mining  claim,  or 
ground  not  used  or  occupied  for  lot  purposes, 
and  which  Is  not  a  part  of  the  city,  or  of  any 
addition  to  the  city;  and,  further,  (2)  that  the 
city  of  Butte  cannot  propel^  levy  an  assess* 
lueut  upon,  or  sell  for  such  assessment,  land 
used  and  occupied  solely  for  mining  purposes, 
and  which  is  not  a  part  of  the  city,  or  of 
any  addition  to  the  city;  that,,  before  ground 
can  be  taxed  or  asseBSed  for  city  purposes.  It 
most  be  by  some  proper  proceeding  brought 
within  the  city  limits,  and  made  a  part  of  the 
city;  and  (3)  that,  even  when  ground  Is 
properly  a  part  of  the  city,  and  subject  to  as- 
sessment. It  can  only  be  assessed  upon  the 
basis  ot  benefits  received." 

The  oidy  question  necessary  to  be  consid- 
ered Is,  as  raised  In  points  1  and  2,  supra,  to 
wit,  Is  the  land  In  dispute  In  the  dty  ot 
Butte,  and  under  Us  dominion  and  control? 
That  la,  did  the  appellant.  In  and  by  his  In- 
stmment  of  dedication  and  addition,  put  the 
land  Into  the  city  of  Butte?  We  think  that 
he  did  not  We  are  <MC  the  opinion  that  it  Is 
clear  from  the  said  Instrument  and  acts  of 
the  parties,  to  wit,  the  owner  and  the  dty, 
that  the  owner  ^  did  not  Intend  to  make 
the  land  part  of 'the  city,  and  that  the  city 
so  understood.  Sections  4724,  6000,  SOOl, 
G004,  and  5005  of  tiie  FollUcal  Code  are  as 
follows: 

"Sec.  4724.  Whenever  territory  adjolidng 
any  Incorporated  dty  or  town  Is  surveyed, 
and  laid  off  Inttf  streets  or  blocks  "as  an  addl- 
tkm  thereto,  upon  filing  the  map  or  plat  there- 
of  In  the  office  of  the  county  clerk,  said  tei> 
rltory  may  become  a  part  of  such  dty 
town,  upon  the  approval  of  the  mayor  and 
a  majority  of  the  council  Indorsed  therecxL" 

"Sec.  6000.  Any  person  who  may  lay  out 
any  city,  t&wn  <x  addition  to  any  dty  or 
town,  must  cause  to  be  made  an  accurate 
survey  and  plat  thereof,  and  cause  the  same 
to  be  recorded  In  the  office  of  the  county 
clerk. 

"Sec  5001.  The  phut  must  show  as  fonows: 
<1)  AH  streets,  all^s.  avenues  and  highways, 
and  fbe  width  thereof.  (2)  All  paAs,  squares 
and  all  othw  grounds  reserved  for  public  uses, 
with  the  boundaries  and  dimensions  thenot. 
(3)  All  lots  and  blocks,  with  their  boundaries, 
designating  such  lots  and  blocks  by  numbers, 
and  giving  the  dimensions  of  every  lot  and 
Mock.  (4)  The  angles  of  Intersection  of  all 
boraidary  Unea  of  the  loto  and  block,  when- 


ever the  angle  of  Intersectltm  Is  not  a  right 
angle.  (5)  The  location  of  all  stone  or  Iron 
monuments  set  to  establish  street  Unes.  (6> 
The  exterior  boundaries  of  the  piece  of  land 
Bo  platted,  giving  such  boundaries  by  true 
courses  and  distances.  (7)  The  location  of  all 
section  comers,  or  legal  subdivision  corners  of 
sections  within  the  limits  of  said  plat  (8) 
The  adjoining  block  comers  of  all  surv^ed 
and  adjobilng  additions.  In  case  no  such  sec- 
tion or  subdivision  comers  are  within  the  lim- 
its of  the  plat  It  must  show  a  connection  line 
to  some  corner  or  Initial  pdnt  of  the  govern- 
ment surveys.  If  there  be  any  within  one  mile 
ot  such  townsite.  All  distances  marked  on 
the  plat  must  be  In  feet  and  dedmals  ot  a 
foot" 

"Sec.  5004.  The  surveyor  must  make  and 
subscribe  In  the  plat  a  certlflqate  tbat  such 
survey  was  made  according  to  the  provisions 
of  this  chapter,  stating  the  date  of  survey,  and 
vorify  the  same  by  his  oath. 

"Sec.  5005.  The  Owner  of  the  land  so  plat- 
ted, or  his  duly  authwlzed  attorney,  must 
make  on  such  plat  a  certl&iate,  to  be  known 
as  The  Certificate  of  Dedication,'  which  may 

be  in  the  following  form:   ^  do  hereby 

certify  that  have  caused  to  be  surveyed, 

subdivided  and  platted  Into  lots,  blocks, 
streets  and  alleys,  as  shown  by  the  plat  and 
certificate  of  survey  hereunto  annexed,  the 
following  described  tract  of  land,  to  wit: 
(Here  describe  land  Induded  In  plat)  to  be 
known  and  designated  (here  give  fuU  name  of 
city,  town  or  addltton),  and  the  lands  hiclnded 
tai  aU  streets,  avenues  and  alleys,  and  parks 
or  pnUic  squares  shown  on  said  plat  an 
h^eby  granted  and  donated  to  the  use  of  the 

public  forever.    Dated  this    day  of 

 ,  A  D.  i  whldi  must  be  signed  by 

an  the  owners  and  acknowledged  In  the  same 
mannw  as  a  deed." 

From  Bxhlblt  A  and  the  statement  of  facts 
It  Is  apparent  tiiat  the  owner  only  Intraided  to 
add  to  the  dty,  and  have  the  control  ot  the 
dty  extended  av&t,  Uie  streets,  alleys,  lots, 
and  Uo<^  mentioned  and  deleted  In  the  ex- 
hibit, and  as  colored  ydlow  and  blue,  respec- 
tively) the  parts  marked  "Reserved"  not  be- 
ing ccdored  at  aU.  It  appears  aim  that  he 
complied  with  the  provisions  of  the  law  In 
manner  and  form  for  the  making  and  filing 
of  the  plat  and  instrument  of  dedication  wd 
addition.  A  liact  of  ground  within  the  ex- 
terior boundaries  ot  a  dty  Is  not  necessarily 
"within  the  Umlts  of  the  dty.**  The  District 
ot  Columbia  ml^t  have  been  located  entirely 
within  the  outside  boundaries  of  the  state  ot 
Maryland,  but  no  one  would  then  have  de- 
scribed it  as  within  the  limits  of  Maryland. 
The  respondent  dedares  that  the  inroper^  as- 
sessed, to  wit  one  of  the  uncolored  portiws 
appearing  on  the  plat  marked  "Reserved,"  is 
a  part  of  the  dty  and  of  the  said  addition^ 
and  that  app^nt's  contention  that  It  Is  not 
Is  In  the  face  of  the  following  dause  contain* 
ed  hi  the  agreed  statement  ot  facts,  to  wit 
"That  the  tract  of  land  described  hi  phtlntUTs 
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comiilalDt  lies  within  Qie  exterior  boundaries 
of  said  addition,"  and  is  opposed  to  the  fact 
that  '*the  plat  shows  the  property  to  be  erar- 
rounded  by  streets  and  alleys  dedicated  to  the 
city,  and  also  within  the  Une  marked  thereon 
'City  Limits.* "  The  question  Is.  did  the  do- 
nor Intend  to  except  from  the  addition  the 
pieces  of  land  not  "colored,"  and  did  the  city, 
understanding  such  exception  to  be  made,  ac- 
cept the  addition  as  Intended  by  the  owner  to 
be  made?  We  cannot  see  how  there  could 
hare  been  any  other  understanding.  "The 
tmet  of  land  •  *  •  lies  within  the  exte- 
rior boundaries  of  said  addition,  but  was  at  all 
times  mentioned  in  plaintlfrs  complaint  re- 
served by  said  Farlln  for  mining  purposes." 
(Agreed  statement  of  facts.)  The  mlnhig 
claim  was  a  lode  claim.  The  tract  was  not 
colored  on  theiplat.  Only  those  portions  col- 
ored y^ow  were  to  be  streets  or  alleys,  and 
only  those  parts  colored  blue  were  to  be  lots 
or  blocks,  as  shown  by  the  plat  and  Its  ap- 
pended certificates,  which  are  part  of  the 
statement  of  facta.  It  is  apparent  to  us  Uiat 
the  intention  of  the  donor  was  to  donate  part 
ta  the  surface  of  the  lode  claim  to  the  use  of 
the  city  for  streets  and  alleys,  and  to  plat  as 
-lots  certain  other  parts,  all  very  clearly  mark- 
ed and  designated  by  the  use  of  lines  and  col- 
ors. He  also,  from  abundance  of  caution,  pat 
the  word  ''Reserved"  upon  each  ot  those  un- 
i-olored  tracts  which  were  not  within  the  de- 
scription of  those  parts  added  to  the  city,  to 
wl^  the  yellow  and  blue  sections.  If  the  col- 
ors had  not  been  used  and  particularly  men- 
tioned as  they  were,  then  the  use  of  the  word 
"Reserved"  on  the  plat  mlg^t  be  ambiguoi^, 
and  might  mean  that  the  tracts  so  marked 
were  not  platted  into  lots,  but,  behig  dedicat- 
ed to  the  public,  were  reserved  for  parks  or 
some  other  public  tise  than  all^  or  streets; 
but  when  used  In  connection  with  ^e  other 
description,  and  not  being  colored.  It  is  sim- 
ply, and  very  apparently,  a  fact  that  the  tract 
assessed  was  "at  all  times  mentioned  in  ploln- 
tUTs  complaint  reserved  by  said  Farlln  for 
mining  pm-poses,"— that  Is,  for  the  single  pur- 
pose of  a  lode  claim,— end  was  not  Intended  to 
be  Included  withbi  the  limits  of  the  addltkm, 
or  to  be  added  to  the  territory  of  the  city; 
and  It  Is  equally  clear  that  tike  city  must  have 
accepted  the  addition  with 'such  understand- 
ing. To  say  that  the  dty,  by  putting  In  ft 
sewer  In  tiie  new  street,  would  benefit  the 
tract  assessed,  and  that  the  donor  of  the  ad- 
dition knew  this  when  he  filed  the  plat,  and 
that  this  Is  a  text  tending  to  prove  that  he  bi- 
tended  to  add  the  assessed  tract  to  the  city. 
Is  not  sound.  It  would  not  beneAt  the  tract 
any  more  than  a  sewer  laid  in  an  outside 
boiuidary  street  would  braeflt  a  farm  across 
tile  road  from  the  city.  The  sewars  of  a  city 
are  of  no  use  to  those  who  do  not  live  In  the 
city,  whether  within  the  exterior  boundaries 
of  the  city  or  not.  The  territory  of  a  city 
does  not  need  to  be  In  a  compact  body.  As 
we  have  Intimated,  the  District  of  Columbia 


might  hsve  been  located  entirely  within  tiie 
exterior  boundaries  of  the  state  of  Maryland, 
if  It  had  been  so  ceded  and  acc^ted. 

From  the  way  that  the  lots  are  numbered, 
it  is  further  somewhat  apparent  that  the 
owner  platted  the  gronnd  In  such  a  way  that 
If  he  or  any  other  owner  ever  cared  to  add 
the  rest  of  the  lode  claim  surface  to  the  terri- 
tory of  the  city.  It  might  conveniently  be 
done.  The  tract  Is  not  part  of  the  city,  and 
the  owner  has  no  more  right  to  privileges, 
such  as  an  owner  of  city  lots  would  have, 
tlian  a.  lode  claim  owner  has  whose  property 
is  opposite  to  the  city,  and  binding  oa  an 
outside  boundary  street  Thus,  having  no 
such  privileges,  he  is  under  no  obligation  to 
pay  taxes  or  special  assessments  to  the  dty. 
The  city  having  accepted  the  plat  with  Its 
eyes  i^en  to  see  and  read  what  the  plat  and 
certificates  plainly  showed  and  dedared,  all 
of  which  It  solAnnly  accepted,  It  cannot  now 
exnvise  dominion  over  wliat  was  not  turned 
over  to  the  ccmtrol  of  the  dty.  All  that  the 
books  disclose  In  text  of  writers  or  in  opin- 
ions of  courts.  In  regard  to  the  Intent  of  the 
party  making  such  additions.  Is  devoted  to 
the  matter  of  streets,  alleys,  and  perks;  but 
the  principles  announced  by  the  books,  as  to 
such  dedlcatiim,  largely  apply  to  the  subject 
under  consideration.  As  Is  said  in  Mayor, 
etc.,  V.  Fear,  82  Md.  256,  S3  Aa  638,  dting 
numerous  cases:  "It  has  been  decided  by 
this  court  In  a  number  of  cases  that,  In  order 
to  make  out  a  dedication,  an  Intent  on  the 
part  of  the  owner  to  dedicate  his  land  to  die 
particular  use  alleged  Is  absolutely  essential, 
and,  unless  such  intention  Is  clearly  proved 
by  the  facts  and  circumstances  of  the  particu- 
lar case,  no  dedication  exists." 

To  conclude:  It  being  the  desire  ot  Mr. 
Farlln  to  add  the  land  depicted  in  yellow  and 
blue  to  the  territory  of  the  dty,  be  conld  not 
possibly  do  so  without  making  a  plat,  and 
he  could  not  draw  the  plat  without  having 
tiie  nnccdored  tracts  within  the  outdde  bonndr 
ariea.  To  make  his  intention  clearly  apparoit 
be  used  colors  and  the  word  "Reserved,**  and 
carefully  called  attention  to  them  in  his  deed 
making  the  addition  and  donation.  If  the 
dty  thoi^ht  that  tiie  terms  of  the  donati<ni 
and  addltim  were  not  favorable  to  the  city, 
and  were  too  faTorable  to  the  donw,  It  could 
have  refused  to  accept  the  addition.  It  act- 
ed uid  must  abide  by  its  act  ot  acceptance. 
The  tract  assessed  Is  not  part  of  the  dty 
territory  which  Is  under  the  domlnlcm  and 
control  of  the  city.  We  have  discussed  snne- 
what  the  fftct  that  In  the  statement  of  flicts 
It  Is  agreed  that  the  assessed  tract  was  re- 
served for  mining  purposes.  We  do  not, 
however,  consider  that  it  Is  material  for  what 
purpose  it  was  reserved  If  it  was  not  added 
to  the  territory  of  the  dty.  Reversed  and  re- 
manded. 

Reversed  and  remanded. 

BRANTLT,  C  J.,  and  PIUOTT,  J.,  oonnir. 
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RIDDELL  et  al.  t.  PBCK-WIIJ/IAMSON 

HEATING  &  VENTILATING  CO. 
(Supreme  Court  ot  IdootaDa.   June  23,  1902.) 

CONTRACTS  —  BXPRBS8  AORBBMENT  —  BVI- 
DENCB-PAROL  AGREE UBNT-ALTBRINQ  CON- 
TRACT—BREACH— PARTIAL  PERFORMANCE— 
QUANTUM  MERUIT. 

1.  Where  plaintiffs  a^rreed  to  fmnish  all  serv- 
ices and  materials  for  pladng  a  heating  plant 
in  a  building,  the  materials  and  labor  to  be 
paid  for  by  a  certain  schedule,  but  uo  time 
vas  fixed  for  payment,  substantial  perform- 

.  anoe  of  the  whole  contract  was  a  condition 
precedent  to  liability  for  the  wbole  or  any  part 
of  the  consideration,  the  fixiug  of  the  prices  on 
the  diSerrat  articles  not  amonntinK  to  a  sev- 
erance. 

2.  Code  Gv.  Proc.  S  3132,  forbids  pnrol  evl- 
deuce  to  vary  a  written  agreement  except 
where  a  mistake  is  put  in  issue,  or  the  validity 
of  the  agreement  is  in  dispute.  Cif.  Code,  i 
2201,  declares  that  when  a  cootract  is  reduced 
to  writing  the  intenUou  of  the  parties  is  to  be 
ascertained  from  tbe  writing  alone,  if  possible; 
and  section  2180  provides  that  the  executlim  of 
a  contract  in  writing,  whether  the  law  regnires 
it  to  be  written  or  not,  supersedes  all  the  oral 
■egotiations  or  stipulations  which  preceded  or 
accompanied  its  execution.  Code  Civ.  Proc.  S 
3146,  prescribes  that  evidence  of  usage  may  be 
given  on  a  trial'to  explain  the  true  character  of 
an  act,  contract,  or  inatrnment  where  such 
true  character  Is  not  otherwise  plain;  but  that 
usage  is  never  admissible  except  as  an  instru- 
ment of  interpretation.  By  the  terms  of  a  writ^ 
ten  contract,  services  performed  and  mat^als 
furnished  by  plaintiffs  In  putting  in  a  heating 
plant  were  to  be  paid  for  in  a  certain  sum,  the 
contract  being  silent  aa  to  the  time  of  payment, 
whereby  payment  was  due  on  completion  of  the 
work.  Seta  error  to  admit  evidence  that  at  the 
time  the  written  contract  was  mnde  an  oral 
agreement  was  entered  into  that  payments 
should  be  made  in  conformity  with  a  usage  and 
custom,  as  the  work  was  done  and  the  miite- 
riai  furnished. 

3.  Civ.  Code,  §  200t,  provides  that  a  par- 
tial performance  .of  nn  indivisible  obligation  ex- 
tiugnishes  a  corresponding  proportion  thereof  if 
the  benefit  of  such  performance  is  voluntarily 
retained  by  the  creditor,  but  not  otherwise, 
and  that,  if  such  partial  performance  is  of  such 
a  nature  that  tbe  creditor  cannot  avoid  retain- 
ing it  without  injuring  his  property,  his  reten- 
tion thereof  is  not  presumed  to  be  voluntary. 
H^d,  that  where  plaintiffs  agreed  with  defend- 
ant for  a  certain  sum  to  put  a  heating  plant 
Into  a  building,  defendant  naving  contracted  to 
pat  it  in,  and  plaintiffs  abandoned  the  worlc 
without  cause  after  a  part  of  the  plant  had 
been  put  In,  there  being  no  severance  of  the 
contract  nor  apportionment  of  the  considera- 
tion, they  mignt  not  recover  on  a  qnautnm 
meruit  for  Ibe  value  of  the  work  done  and  ma- 
terials furnished, 

4.  That  after  the  action  was  commenced 
plaintiffs  finished  the  work  for  the  owner,  who 
charged  the  cost  to  defendant,  was  of  no  mo- 
ment. 

Appeal  from  district  court,  OaUatln  county; 
F.  K.  Armstrong,  Judge. 

Actlcm  hy  J.  A.  Riddell  and  another  against 
tlie  Peck-WilIlam«Hi  Heating  &  yentllating 
Company.  From  a  Judgment  for  plaintiffs, 
defmdant  appeals.  Reversed. 

Luce  &  Luce  and  C.  B.  Mathews,  for  ap- 
pellant Hartman  &  Hartman,  tor  respond- 
ents. 

PTOOTT,  J.  This  action  was  brought  on  a 
contract  to  recover  Judgment  for  ¥0^12.96,  be- 


sides  interest.  The  plaintiffs  recovered  a 
Judgment  for  $9,743.67,  with  costs.  From  It 
and  an  order  refusing  a  new  trial,  the  de- 
fendant prosecutes  these  appeals. 

Eiddell  and  Suiter  were  copartners.  Suit- 
er, In  his  own  name,  but  tor  the  benefit  of  the 
firm,  on  August  5,  1895,  entered  into  a  con- 
tract with  the  executive  board  of  the  state 
agricultural  college  for  the  erection  by  him 
of  certain  buildings.  Thereafter  the  defend- 
ant (a  corporation)  and  the  executive  board 
made  a  contract  by  which  the  defendant 
agreed  to  install  a  heating  and  ventilating 
plant  in  the  buildings.  Subsequently,  and  on 
August  15,  189G,  Suiter,  in  his  own  name, 
but  for  the  partnership,  entered  Into  a  con- 
tract, which  was  reduced  to  writing,  and  sub- 
scribed by  the  parties,  as  follows:  "Boze- 
man,  Mont.,  Aug.  15th,  1896.  Agreement  en- 
tered Into  this  date  by  and  between  Charles 
Suiter,  of  Helena,  Montana,  general  contract- 
or for  furnishing  the  material  and  bnlldtng 
the  buildings  for  the  Montana  State  Agricul- 
tural College,  Bozeman,  Montana,  the  party 
of  tlie  first  part,  and  the  Peck-Williamson 
Heating  and  Ventilating  CMupany,  Cincin- 
nati, Ohio,  party  of  the  second  part.  The 
party  of  the  first  part  agrees  to  furnish  all 
the  extra  material  and  do  all  the  extra  labor 
that  is  now  not  contracted  in  general  con- 
tract for  buildings  that  is  necessary  to  in- 
stall the  heating,  ventilating,  and  ssnitarj'' 
apparatus  of  the  party  of  the  second  part  In 
the  Montana  State  Agricultural  College  Bulid- 
Ings,  Bozeman,  Montana.  All  material  and 
labor  party  of  the  first  part  furnishes  party 
of  the  second  part  to  be  paid  for  by  party  of 
the  second  part  according  to  the  following 
schedule  of  prices,"— the  remaindCT  of  the  in- 
strument being  devoted  to  the  rules  for  meas- 
uring the  work,  the  description  of  the  ma- 
terial to  be  used,  and  the  schedule  of  prices. 
The  contract  does  not  expressly  provide  when 
payment  shall  be  made.  Pri«  to  June  22, 
1897,  tbe  plaintiffs  had  performed  labor  and 
furnished  material  under  the  t^ms  of  tbe 
wmtract,  which,  according  to  the  schedule  of 
prices,  amounted  to  $9,312.96,  and  which,  en- 
tered Into  and  became  parts  of  the  buildings, 
and  cannot  be  removed.  From  that  day  they 
ceased  work,  and  have  never  done  anything 
further  under  the  contract  They  abandwed 
it  because  the  def^dant  refnsed  to  pay  for 
the  labor  and  material  already  performed 
and  furnished,  and  were  unable  to  proceed 
for  lack  of  funds.  They  left  undone  work 
amounting  to  $2,227.67.  Theh:  second  amend- 
ed complaint  purports  to  state  two  causes  of 
action.  The  first  cause  of  action  Is  based 
upon  the  written  contract.  They  allege  per- 
formance thereunder  to  the  erteut  of  $9,312.- 
96,  and  refusal  by  the  defendant  to  pay,  and 
aver  that  at  the  time  the  i^Tltten  contract 
was  signed  there  was  an  oral  agreement  that 
payments  should  be  made  as  the  labor  and 
material  were  done  and  furnished  and  meas- 
ured In  tbe  buildings  and  approved  by  the 
architect  or  by  the  defendant;  that  a  local 
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usage  or  custom  to  that  effect  was  in  ex- 
istence, and  that  the  written  contract  was 
made  with  reference  thereto,  aiid  with  tiie 
intention  that  the  usage  and  custom  were  to 
control  its  interpretation.  In  the  second 
cause  of  action  the  plaintiffs  counted  upon 
the  furnishing  of  the  materiai  and  upon  the 
doing  of  the  lahor  mentioned  at  tlie  request 
of  the  defendant,  and  alleged  the  value  there- 
of to  he  $!)^12.00;  in  short,  a  quantum  meru- 
it and  valebat  count 

1.  Can  the  action  be  maintained  upra  tiie 
special  contract?  The  defendant  contends 
tliat  It  was  prematurely  brought.  Upon  its 
face  the  contract  is  entire,  and  the  considera- 
tion single.  The  Intention  of  the  parties,  as 
disclosed  and  evidenced  by  the  terms  of  their 
engagement  reduced  to  writing,  was  that  the 
defendant  should  not  become  indebted  to 
Suiter  unless  and  until  he  furnished  all  the 
material  and  did  all  the  labor  specified  in  the 
contract.  There  was  In  the  contract  no  time 
expressly  appointed  for  payment,  but  the  law 
made  the  price  due  and  payable  upon  com- 
plete performance  by  Suiter  or  his  firm.  Sub- 
stantial performance  by  Suiter  of  bis  pnHn- 
Ises  was  a  condition  preced^t  to  the  com- 
pany's liability  under  the  express  contract  to 
pay  the  whole  or  any  part  of  the  considera- 
tion. Franliiin  v.  Sehnitz,  23  Mont  1G5,  67 
Pae.  103T.  The  fixing  of  prices  upon  the  dif- 
ferent Items  did  not  operate  as  a  severance 
Usaacs  v.  McAndrew,  1  Mont.  437);  it  was  a 
mere  means  of  ascertaining  the  total  compen- 
sation to  be  paid  in  the  event  Suiter  executed 
the  nndertaklng.  The  plaintiffs  allied  tliat 
at  tJie  time  the  written  contract  was  made  an 
oral  agreement  was  entered  into  that  pay- 
maits  should  be  made,  in  conformity  with  a 
usage  and  custom,  as  the  worlv  was  done  and 
the  material  furnished  and  measured  to  the 
approval  of  the  architect  or  of  the  defend- 
ant and  that  the  contract  was  made  with 
refer»ice  to  such  usage  and  custom,  and  with 
the  intention  tliat  the  interpretation  of  the 
contract  should  be  controlled  thereby.  We 
doubt  whether  the  evidence  was  sultlcl^t  to 
establish  either  such  alleged  oral  agre^ent 
or  such  alleged  usage  or  custom.  For  the 
pui>poses  of  these  appeals,  let  the  sufficiency 
of  the  evidence  be  assumed;  let  It  be  assumed 
that  the  oral  agreement  accompanied  tbe 
mailing  of  the  written  contrsct,  and  that  such 
a  custom  as  the  one  pleaded  thea  existed; 
and  let  tt  further  be  assumed  that,  the  cus- 
tom and  oral  agreement  being  proved,  pay- 
ment as  the  work  progressed  was  a  condi- 
tion precedent  to  plaintiffs'  obligation  to  com- 
plete the  terms  of  the  written  contract  This 
evldenoe  tended  to  prove  a  severance  sub 
modo  or  an  apportionment;  and,  If  payments 
were  to  be  made  according  to  custom  or  as 
orally  agreed,  then  a  cause  of  action  accrued 
as  soon  as  the  defendant  failed  to  make  a 
payment  when  it  should  have  been  made. 
Default  in  making  such  payment  would  have 
entitled  the  plaintiffs,  If  they  contlnncd  to 
perform  under  the  contract,  to  recover  Judg- 


ment for  the  price  of  the  wwfc  already  dime; 
or  such  default  would  have  warranted  them 
in  treating  the  special  contract  as  at  an  end, 
and  authorized  them  to  maintain  an  action 
on  the  implied  promise  of  the  defendant  to 
pay  the  reasonable  worth  of  the  labor  done 
and  material  furnished.  They  could,  at  their 
option,  have  pursued  eitb»  course.  Was  the 
evidence  admissible  over  the  objectkms  inter- 
posed by  the  defendant?  Its  competency 
was  seasonably  challenged  by  objections  and 
motions  to  strike  on  the  ground  that  tbe 
plaintiffs  sought  th^^y  to  altar  or  contra- 
dict the  terms  of  the  written  contract  To 
the  overruling  of  these  tlie  def«idant  re< 
sfflrred  exceptlMis.  Section  3132  of  the  Code 
of  ClvU  Procedure  which  declares  a  common- 
law  rule  (MoHiantlle  Co.  v.  Hopkins,  21  Mont 
13,  52  Fac.  66t),  provides  that:  "When  the 
terms  of  an  i^reemeat  have  been  reduced  to 
writing  by  the  parties,  It  is  to  be  considered 
as  containing  all  those  terms,  and  thnefore 
there  can  be  between  the  parties  and  their 
r^resentatlves,  or  successors  In  Interest  no 
evidence  of  tbe  terms  of  the  agreement  other 
than  the  contents  of  the  wrlthig,  except  In  tbe 
following  cases:  (1)  Where  a  mistake  or  im- 
perfection of  tbe  writing  Is  put  In  issue  by 
the  pleadings.  (2)  Where  the  validity  of  the 
agreement  is  the  fact  In  dispute.  Bat  this 
section  does  not  exclude  other  evidoice  at 
the,  circumstances  under  which  the  agreement 
was  made,  or  to  which  It  relates,  as  defined 
in  section  3138,  or  to  explain  an  extrinsic  am- 
biguity, or  to  establish  Illegality  or  fraud. 
The  term  'agreement'  Includes  deeds  and  wills, 
aa  veil  aa  ccmtractB  between  partiea."  Sec- 
tion SSMH  of  tbe  Civil  Code  declares  the  fa- 
miliar principle  that  "when  a  contract  Is  r& 
duced  to  writing,  the  Intention  aC  tbe  parties 
la  to  be  ascertabied  from  tlie  writing  aUme, 
if  possible;  subject  bowever,  to  the  othor 
provlBlons  of  tbls  title."  Section  2186  of  tbe 
Civil  Code  provides:  "The  execution  of  a 
contract  In  writing,  whether  the  law  requires 
It  to  be  written  w  not  supenedes  all  the 
oral  negotiations  or  stlpulatlMis  concerning 
its  mattw  which  preceded  or  accompanied 
the  executimi  of  the  Instrument"  SecUoa 
3140  of  the  Code  ot  Civil  Procedure  an- 
nounces no  new  rule  when  It  prescribes  that 
evidence  may  be  given  upon  a  trial  of  '*ii»> 
age,  to  e9q)Ialn  the  true  character  of  an  act, 
contract  or  Instrument,  where  sncb  true  char^ 
acter  Is  not  otherwise  plain;  but  usage  Is 
never  admissible,  exc^  as  an  Inatrument  ot 
hiterpretatlon."  It  is  perfectly  dear  tbat  the 
evidence  was  erroneoasly  received.  The  role 
which  prohibits  the  reception  of  evidence  of 
oral  promlaes  or  agreements  made  prior  to  or 
contemporaneously  with  the  execution  of  a 
written  contract  purporting  to  embrace  all  its 
terms,  which  Cfmtradict  change,  add  to^  or 
subtract  from  the  express  terms,  la  declared 
and  InteriH-eted  by  the  decisions  of  this  court, 
as  well  as  prescribed  by  statute.  Knoac  t. 
Gerhauser,  3  Mwt.  278;  Fisber  v.  Brlseo^  10 
Mont  124,  25  Pac.  30;  Anderson  t.  Perkins, 
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in  Mont.  154,  25  Pao.  02;  Mercantile  Co.  t. 
Hopkins,  21  Mont.  13,  52  Pac.  501-,  Sanford 
T.  Gates,  Townsend  &  Co.,  21  Mont.  277,  289, 
53  Pac.  749;  Armlngton  v.  Stelle,  69  Pac. 
115.  This  rule  is  applicable  to  oral  negotia- 
tions and.  agreements  which  vary  the  legal 
constructiou  and  impon  ot  a  wrlttea  con- 
tract, although  tliey  do  not  contradict  Ita  ex- 
press terms.  Cilver  v.  Hell,  95  Wis.  364, 70  N. 
W.  346,  and  cases  there  cited;  27  Am.  &  Eng. 
£nc.  Law  (Ist  Ed.)  p.  862.  As  to  evidoice  of 
usage  and  custom,  a  similar  rule  prevails. 
Fitzgerald  V.  Hanson,  16  Mont.  474,  41  Pac. 
230.  It  is  nevo-  admissible  when  Inconsist- 
ent with  any  necessary  Implication  from  the 
express  terms  of  a  written  agreement,  nor  to 
vary  or  contradict  the  legal  imp<Mrt  or  effect 
of  the  contract  The  testimony  concerning 
the  alleged  oral  agreement  and  supposed  us- 
age and  custom  in  respect  of  the  times  when 
payments  were  to  be  made  varied  the  legal 
Import  and  effect  of  the  written  contract,  and 
should  have  been  excluded.  It  added  an  in- 
cident which  is  inconsistent  with  the  legal 
Interpretation  of  the  express  terms  ot  the  con- 
tract. The  action  cannot  be  maintained  up- 
on the  special  contract  lo  writing. 

2.  Under  the  circumstances,  can  the  action 
be  maintained  upon  the  quantum  meruit  and 
ralebat  count?  This  is  not  an  action  where, 
!d  an  attempt  In  good  faith  to  perform  a  con- 
tract, there  have  been  comparatively  unim- 
portant deviations  from,  or'  omissions  to  con- 
form to,  its  terms.  On  the  cmtrary,  it  is  a 
case  where  the  plalnOifs,  after  partly  per- 
forming an  IndiTlsihle  contract,  without  legal 
cause  voluntarily  abandoned  and  refused  to 
complete  It,  leaving  the  work  unfinished  in 
important  and  substantial  particulars.  They 
insist  that  they  may  disregard  the  express 
contract  which  they  have  refused  to  perform, 
and  recover  the  value  of  the  labor  and  ma- 
terial In  an  action  upon  a  new  contract  which 
tbey  say  has  arisen  from  the  retention  by  the 
defmdant  of  the  benefits  conferred  by  part 
performance  of  the  express  contract.  The 
question  involved  has  been  the  occasion  ol 
decisions  almost  innumerable.  The  greatest 
contrariety  of  opinion  ^ists.  Britton  v.  Tur- 
ner, 6  N.  H.  481,  28  Am.  Dec.  713,  is  perhaps 
the  leading  case  in  the  United  States  for  the 
view  that  the  wrongful  refusal  to  perform 
and  willful  abandonment  of  a  special  con- 
tract does  not  preclude  the  violator  from 
maintaining  an  action  upon  the  common 
counts  for  the  reasonable  value  of  the  serv- 
ices rendered  and  material  furnished.  It  was 
an  action  tn  assumpsit  upon  the  quantum 
meruit  for  personal  services  rendered  by  the 
plaintiff  as  a  laborer  under  an  entire  contract 
abandoned  by  him  after  part  performance. 
Although  the  soundness  of  that  decision  was 
doubted  by  the  same  court  in  Davis  v.  Bar- 
rlngton,  30  N.  H.,  at  page  520,  It  still  remains 
the  best  evidence  of  the  law  for  the  state 
where  It  was  made.  Several  other  Jurisdic- 
tions f<^low  It  Some  of  the  courts  which 
approve  Brlttou  v.  Turner  decline  to  apply  its 


rule  to  the  part  performance  of  a  building 
contract,  making  a  distlnctJcH]  which  does  not 
seem  to  rest  ui>on  any  real  difference  between 
the  tWQ  sorts  of  contracts.  Ot  the  decisions 
to  the  contrary,  Lantry  v.  Parks,  8  Cow.  63; 
Smith  V.  Brady,  17  N.  Y.  173,  72  Am.  Dec. 
442;  Eldridge  v.  Rowe,  2  Gllman,  91,  43  Am. 
Dec.  41;  Brown  v.  Fitch,  33  N.  J.  Law,  422; 
Serber  v.  McLaughUn,  97  111.  App.  104;  Gill 
V.  Vogler,  52  Md.  003;  Timberiake  y.  Thay- 
er. 71  Miss.  279,  14  South.  446,  24  L.  R.  A. 
^1;  Wldman  v.  Gay,  104  Wis.  277,  80  N.  W. 
450;  and  Cochran  v.  Balfe,  12  Colo.  App.  75, 
64  Pac.  399,~are  typical.  In  Franklhi  v. 
Schultz,  23  Mont  165,  57  Pac.  1037,  the  ques- 
tion was  reserved.  We  think  the  rule  of 
Britton  V.  Turner,  supra,  is  opi)osed  to  the 
weight  of  authority,  and  in  conflict  with  fun- 
damental principled  of  law.  The  opinion  In 
that  case  vigorously  and  plausibly  presents 
the  reasons  which  moved  the  court  to  its  con- 
clusions, but  It  impresses  us  as  proceeding 
upon  a  false  premise.  Judicial  tribunals 
should  not  assume  power  to  compel  the  dis- 
charge of  mere  ethical  duties  arising  from 
imperfect  or  moral  obligations.  Without  a 
wrong,  there  is  no  cause  of  action.  A  wrong 
Is  the  breach  of  a  legal  duty.  A  legal  duty 
is  an  obligation  arising  either  from  the  con- 
tract  of  the  parties  or  the  operation  of  law. 
Sections  1920,  1921,  Civ.  Code.  Unless  A. 
falls  to  discharge  a  legal  duty  which  he  owes 
to  B.,  the  letter's  rights  are  not  Invaded  by 
the  former.  He  has  not  been  wronged,  and 
consequently  a  cause  of  acticm  in  his  favor 
has  not  accrued.  According  to  the  dictates 
of  morality,  it  may  well  he  that  A.,  having 
received  a  benefit,  which  he  must  keep  and 
cannot  return,  from  the  part  performance  of 
an  entire  contract  by  B.,  who  willfully  and 
without  valid  excuse  refused  to  perform  ful- 
ly, should  be  willing  to  do  unto  B.  as  he 
would  have  B.  do  unto  him  were  their  rela- 
tive positions  reversed,  namely,  pay  a  sum 
equal  to  the  net  value  of  the  braefit.  But  the 
law,  as  we  understand  it,  will  not  compel  him 
to  this.  He  agreed  to  pay  when  B.  had  per- 
formed the  conditions,  and  not  before.  He 
has  the  legal  right  to  stand  upon  the  omtract 
as  made.  Unless  there  is  a  severance,  a  new 
contract  (express  or  implied),  a  waiver,  or 
some  other  valid  excuse  for  nonperformance, 
B.  cannot  maintain  an  action  either  upon  the 
original  contract  for  the  price  or  upon  the 
common  counts  for  the  reasonable  value  of 
the  work  done  in  part  performance.  An  at- 
twney  at  law  is  employed  to  attend  to  a  suit 
et  a  stipulated  fee  to  be  paid  after  its  deter- 
mination, and  partly  pertwrns  the  services 
contracted  for.  He  then  abandons  the  mat- 
ter without  sufficient  reason.  Is  It  possible 
that  the  law  will  permit  him  to  recover  In 
any  form  of  action  whatever?  If  so,  then  he 
can  obtain  a  money  judgment,  on  which  ex- 
ecution may  presently  Issue,  even  though  the 
contract  provided  that  he  should  not  be  paid 
until  he  had  fully  performed,  or  until  a  year, 
or  some  other  period,  bad  elapsed  after  the 
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Anal  adjudication  of  tbe  Bnlt  In  which  he  was 
employed.  lUuHtratlons  without  number 
might  be  given.  We  regard  the  rule  aunoun- 
ced  in  Brttton  v.  Turner,  eupra,  as  tending  to 
encourage  parties  in  violating  their  agree- 
ments, and  as  enforcing  purported  contracts 
which  were  not  Intended  to  be  made,  and 
which  the  law  does  not  create. 

In  tbe  case  at  bar  the  fact  that  the  defend- 
ant received  the  benefit  of  labor  and  material 
of  the  stipulated  price  of  $0,312.96  does  not 
raise  an  Implied  promise  to  pay  for  them. 
There  was  no  severance  of  the  original  con- 
tract, nor  apportionment  of  the  consld^atlon. 
The  labOT  and  material  necessarily  went  Into 
and  became  constituent  parts  of  tbe  build- 
ings, and  could  not  be  returned.  The  defend- 
ant taavli^  no  privilege  or  power  to  return 
them,  tbe  benefit  therefrom  was  not  volun- 
tarily retained.  It  was  not  the  Intention  that 
th^  should  be  returned  if  Suiter  failed  or 
refused  fully  to  execute  the  contract  on  his 
part  If,  one  contract,  A.  a^ees  to  sell 
and  deliver  to  B.  two  horses  at  |100  each, 
and  delivers  but  one  to  B.,  who  retains  and 
refuses  to  return  it.  there  would  seem  to  be 
a  severance;  B.'b  retention  and  refusal  being 
doubtless  equivalent  to  a  promise  to  pay  for 
it  the  price  agreed,  less  Ills  damage  occasion- 
ed by  the  nondelivery  of  the  other  horse. 
He  has  the  privilege  of  keeping  or  returning 
the  horse  received,  and  when  he  elects  to 
keep  It  there  Is  a  severance  sub  modo,  and  A. 
may  recover  Judgment  for  the  price,  less 
whatever  loss  B.  suffered  by  reason  of  the 
breach.  So,  where  chattels  are  sold  without 
agreement  as  to  jMrlce,  and  some  only  are  de- 
livered, the  buyer,  by  keeping  them  as  his 
own  instead  of  returning  them,  becomes  lia- 
ble to  the  seller  for  their  reasonable  value, 
and  the  seliw  to  the  buyer  for  damages. 
But  where  there  is  no  alternative,  the  rule  Is 
ordinarily  different;  as.  for  example.  If  A. 
agrees  to  paint  B.'s  house  at  a  fixed  price 
for  each  square  yard  of  surface,  or  for  each 
of  several  coats,  or  agrees  to  paint  It  without 
stipulation  as  to  price,  and  after  painting  a 
part  abandons  the  work  without  lawful 
cause  or  valid  excuse,  here,  manifestly.  B.  Is 
not  Indebted  to  A.,  for  the  contract  is  entire, 
the  consideration  Is  single,  tbe  labor  and  ma- 
terial are  Impossible  of  return,  and  n^th« 
intended  that  part  performance  should  effect 
a  severance  of  the  contract  or  apjportlonment 
of  tbe  consideratioa.  nor  that  the  retention  of 
the  benefit  should  evince  a  waiver  of  com- 
plete performance.  In  such  case  B.  has  no 
alternative,  no  choice;  and  A.  cannot  recover 
either  upon  the  8pe<^  contract  or  upon  tlie 
common  counts.  Under  such  a  stale  of  facts 
there  Is  no  Implied  promise  by  B.  to  pay,  nor 
<loes  the  law  create  one.  In  tbe  case  at  bar 
the  plaintiffs  admit  that  they  did  not  fully 
comply  with  tbe  contract,  but  left  unperform- 
ed and  unfurnished  labor  and  material  of  the 
stipulated  price  of  f2.227.07.  At  the  time  the 
action  was  commenced  the  plaintiffs  stIU  re- 
fused to  proceed  with  the  work.  There  was 
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no  waiver  by  the  defendant  of.  full  perform- 
ance, no  severance  or  apportionment,  and  no 
sufficient  reason  or  excuse  for  nonperform- 
ance. We  do  not  think  that  the  views  ex- 
pressed are  in  conflict  with  section  2004  of 
the  GivU  Code,  which  provides  that  "a  par- 
tial performance  of  an  Indivisible  obllgatioD 
extinguishes  a  corresponding  proportion  ther»- 
of.  if  the  benefit  of  such  performance  is  vol- 
untarily retained  by  the  creditor,  but  not 
otherwise.  If  such  partial  performance  is  of 
such  a  nature  that  the  creditor  cannot  avoid 
retaining  It  without  Injuring  his  own  property, 
his  retentl<m  thereof  is  not  presumed  to  be 
voluntary."  That  the  plaintiffs,  after  the 
action  was  begun,  completed  the  work  at  the 
request  of  the  executive  board  of  the  college, 
which  charged  tbe  cost  thereof  ($2,227.67)  to 
the  defendant,  is  a  fact  of  no  moment  In  the 
present  state  of  the  case. 

Under  tbe  facts  disclosed  by  the  evidence 
on  the  part  of  the  plaintiffs,  they  were  not 
entitled  to  recover  either  upon  the  special 
contract  pleaded  in  the  statement  of  the  first 
cause  of  action  or  upon  the  quantum  meruit 
and  valebat  count,  constituting  the  second 
cause  of  action. 

Counsel  on  each  side  have  ably  argued 
many  Interesting  questions,  which  we  need 
not  consider.  Tbe  points  decided  will  dispose 
of  the  appeals  upon  their  merits.  The  Judg- 
ment and  order  are  reversed,  and  the  cause 
Is  remanded,  with  direction  to  grant  the  mo- 
tion for  a  new  trial.  Reversed  and  mnand- 
ed. 

BRA14TLT,  a  J.,  concurs. 


(ST  Mont  40) 

STATE  ex  rel.  HURLEY  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST- 
TBIOT  IN  SILYBB  BOW  COUNTT 
et  al. 

(Supreme  Court  of  Montaua.    June  23,  1902.) 

APPEAL  —  COSTS  —  NBCESSITT  FOR  FORUAI< 
JUDGMENT  —  MEHORANDUU  OP  COSTS  —  FIL- 
INO— SERVICE  ON  ADVERSE  PARTY— EXBCO- 
TION— AUTHORITY  OF  TRIAL  COURT— BRRORS 
IN  MEMORANDUM— WAIVER. 

1.  Under  Sup.  CL  Role  13  (36  Pac  vlii), 
providing  that  in  all  csBes  tbe  cost  of  aiq;>eal 
shall  be  taxed  against  the  uueuccesBful  party, 
no  formal  entry  of  Judgment  for  such  costs 
is  necessary,  but  the  rule  itself  disposes 
such  costs  as  effectually  as  though  a  fcnmal 
judgment  therefor  were  entered. 

2.  Code  Civ.  Proc.  i  1809,  provides  that  if  a 
party  to  whom  an  appellate  court  has  awarded 
costs  wishes  to  claim  them,  he  must,  within 
30  days  after  the  remittitur  Is  filed  with  the 
cleei  below,  deliver  to  such  clerk  a  memoran- 
dum of  his  costs,  verified  as  prescribed  by  sec- 
tion 1S67,  and  tibat  thereafter  he  may  have  an 
executjou  therefor  as  upon  a  Judgment.  Beld, 
that  when  a  party  to  whom  such  costs  are 
awarded  has  complied  with  the  statute,  the 
clerk  must  Issue  execution  for  his  costs  when- 
ever he  demands  It. 

3.  ThouRh  the  statute  (Code  Civ.  Proc.)  doett 
Dot  require  service  of  the  memorandum  on  the 
adverse  party,  by  anaiofty  such  service  should 
be  made,  and  disputes  settled  as  provided  Iv 
section  1867. 
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4.  Subject  to  a  motion  to  strike  ont  disputed 
items,  the  filing  of  the  memorandnm  baa  the 
same  effect  as  a  format  entry  of  judgment, 
and  the  trial  court  has  do  further  fuuctiou  to 
perform  after  execution  thei-eou  than  it  haa  i 
111  case  of  an  execution  on  a  final  judgment. 

5.  Where  a  party  to  whom  the  costs  of  an  1 
appeal  were  awarded  erroneously  included  in 
the  memorandum  thereof,  filed  and  served  pur- 
son  ut  to  Code  Civ.  Proo.  §  1889,  items  of 
oosts  on  the  trial  beloir,  the  advens  partr.  ^7 
failing  to  Diake  a  seasonable  motion  to  strike 
<iut  such  items,  aud  by  moving  to  gnash  on 
other  grounds  the  execution  issued  on  audi 
memorandum,  waived  objection  to  the  erronfr- 
-oos  items. 

Certiorari  by-  the  state,  on  the  relation  of 
Mary  Ann  Hnrley,  for  the  annulment  of  an 
order  entered  by  E.  W.  Harney,  Jndge,  quash- 
ing an  execution  In  relator's  favw  for  the 
■costs  of  an  appeal.   Order  annulled. 

Sinclair  &  Dygert,  for  relator.  Thos.  A. 

MoiTin,  for  respondents. 

BRANTLT,  Q  J.  Application  for  writ  of 
certiorari.  On  appeal  to  this  court  In  a  cause 
entitled  "Hurley  t,  CNelll"  the  judgment  ren- 
dered by  the  district  court  In  favor  of  the  de- 
fendant was  reversed,  and  the  cause  remand* 
ed  for  a  new  trial.  Hurley  v.  O'Neill,  26 
Mont  — ,  67  Pac.  626.  Within  30  days  after 
the  remittitur  from  this  court  was  filed  in  the 
office  of  the  clerk  of  the  district  court,  and 
on  March  26,  1902,  the  plaintiff  dellv^ed  to 
the  clerk  her  memorandum  of  costs  Incurred 
upon  her  appeal,  and  served  a  copy  of  the 
same  upon  the  defendant  The  memorandum 
contained  also  certain  Items  of  costs  Incurred 
by  the  pialoUtT  upon  the  trial  In  the  district 
court  prior  to  the  appeal.  It  was  properly 
verified  as  required  by  section  18G7  of  the 
<3ode  of  Civil  Procedure.  Thereafter,  <ki  April 
24th,  the  plaintiff,  tor  the  purpose  of  enfor- 
cing the  payment  of  the  amount  so  claimed, 
caused  an  execution  to  be  Issued  by  the  clerk, 
and  placed  it  In  the  hands  of  the  sheritC  of 
surer  Bow  county.  Under  It  the  sheriff  lev- 
ied upon  certain  real  property  situate  in  that 
county,  and  belonging  to  the  defendant,  and 
was  proceeding  to  advertise  and  sell  It  On 
May  2l8t  the  defendant  filed  In  the  district 
court  his  moticm  asking  for  an  order  recall- 
ing and  quashing  the  execution  up<xi  the 
f<MowIng  gronnde:  (1)  That  the  execution 
liad  been  Issued  by  the  dork  imi^oTldentiy, 
and  without  direction  of  the  proper  author- 
ity; (2)  that  the  execution  was  nnanthoriKed, 
and  not  Issued  upon  any  judgment,  or  by  any 
authority  of  court;  and  (3)  that  the  supreme 
court  had  not  awarded  the  costs  of  the  appeal 
to  tiie  plaintiff,  and  had  made  no  os^der  what- 
soever concerning  them.  This  motion  was 
heard  by  the  court  E.  W.  EEamey,  Judge,  pre- 
siding. on.May  24th,  and  an  order  entered  sus- 
taining It  The  present  proceeding  has  be^ 
instituted  to  annul  this  order  as  in  excess  at 
jurisdiction. 

There  has  been  no  appearance  In  this  court 
by  counsel  for  the  defendants.  Counsel  for 
r^tor  contends  that  having  compiled  with 
the  reqtdrements  of  the  statute  and  the  rules 


and  practice  of  this  court,  she  Is  entitled,  as 
a  matter  of  course,  to  an  execution  for-  her 
costs  accrued  upon  the  appeal,  and  therefore 
that  the  district  court  bad  no  jurisdiction  to 
recall  and  quash  her  execution.  Section  18G9 
of  the  Code  of  Civil  Procedure  provides: 
"Whenever  costs  are  awarded  to  a  party  by 
an  appellate  court,  If  he  claims  such  costs, 
he  must  within  thirty  days  after  the  remit- 
titur Is  filed  with  the  clerk  below,  deliver 
to  such  clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  section  1807,  and 
thereafter  he  may  have  an  execution  therefor 
as  upon  a  judgment."  Bule  13  of  this  coort 
(36  Pac.  vlll)  directs  that  "In  all  cases  the 
costs  of  appeal  shall  be  taxed  against  the 
unsuccessful  party,  unless  otlierwlse  ordered 
by  this  court;  and  the  remittitur  shall  be  ac< 
companied  by  an  Itemized  statement  of  such 
costs  as  are  paid  to  the  clerk  of  this  court" 
The  order  of  reversal  made  at  the  time  the 
opinion  In  Hurley  v.  O'Neill  was  ddivered 
contained  no  formal  direction  as  to  the  dis- 
position of  the  costs  Incurred  upon  the  appeal. 
The  plaintiff,  having  been  successful,  how- 
ever, is  entitled  under  the  rule,  as  a  matter 
of  course,  to  have  her  costs  upon  the  appeal 
taxed  against,  and  to  recover  them  from,  the 
defendant  The  design  of  the  rule  Is  to  ad- 
just the  costs  on  appeal  without  a  formal 
order.  Its  effect  is  to  award  the  costs  to 
the  successful  party,  just  the  same  as  if  a 
formal  order  were  made  In  each  case.  The 
items  of  costs  Incurred  upon  appeal  neither 
this  court  nor  Its  cleric  has  anything  to  do 
with,  except  sudi  as  are  paid  to  the  clerk, 
and  these  are  disposed  of  when  they  have 
been  certified  In  the  remittitur  to  th6  clerk 
of  the  district  court  These  and  all  other 
Items  claimed  must  be  included  in  the  memo- 
randum required  by  the  statute  supra,  and 
filed  with  the  clerk  of  the  district  court. 
When  this  has  been  done,  the  successful  ap- 
pellant Is  mtitled  to  an  execution  for  the 
amount  of  the  bill,  and  the  clerk  must,  under 
the  direction  of  the  statute,  issue  it  when 
demand  Is  made  for  It.  The  statute  contains 
no  direction  for  the  service  of  the  mranoran- 
dum  upon  the  adverse  party;  nor  Is  there  any 
provision  directing  how  questions  arising  up- 
on disputed  Items  may  be  settled.  Since, 
however,  the  memorandum  must  be  filed  with 
the  clerk  of  the  district  court  we  think  that 
by  analogy  service  of  it  should  be  made  and 
disputes  settied  under  the  provisions  of  sec- 
tion 1867,  referred  to  In  section  1860,  supra. 
If  there  Is  no  dispute,  then  the  district  conrt 
has  no  other  function  to  perform  In  the  mat- 
ter than  it  has  In  case  of  an  execution  upon 
a  final  judgment  Indeed,  under  the  statute, 
the  filing  of  the  memorandnm  with  the  clerk, 
subject  to  a  motion  to  strike  out  disputed 
items,  but  without  anything  further,  lias  the 
same  effect  as  a  formal  entry  of  judgment. 
In  this  case  the  court  evidently  proceeded 
upon  the  Idea  that  some  formal  ordee  dispos- 
ing of  the  costs,  either  by  this  court  or  by  the 
district  court,  was  necessary  to  support  the 
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exeentloiL  This  Idea  Is  enoDCOua.  The  rnle  i 
of  thia  court,  ot  which  that  court  Is  bound  to  j 
take  notice,  disposes  of  the  costs  as  effective-  | 
I7  as  -would  a  formal  ordw.   This  being  true,  | 
and  there  being  no  dispute  as  to  the  amount  ; 
of  the  bill,  Its  vt&ce  was  not  to  obstruct  the  ' 
relator,  but  rather  to  aid  her  In  collecting  { 
her  costs  as  awarded  b7  the  rule  of  this  court  | 
As  already  stated,  the  memorandum  of  relator  . 
contained  some  Items  of  costs  Incurred  upon 
the  trial  in  the  court  btiov.  This  should  not 
hare  been  done,  since  section  1860,  supra, 
has  reference  to  costs  of  Ifae  appeal  only.  It 
seasonable  complaint  had  been  made  of  them, 
they  should  have  been  stricken  out  Ko  such 
complaint  was  made,  nor  was  the  order  now 
complained  of  baaed  In  whole  or  in  part  upon 
this  mistake  of  relator.   Under  the  circum- 
stances the  defoidant  in  that  cause  must  be 
deemed  to  hare  waived  It 

The  order  complained  of  cannot  be  support- 
ed upon  either  one  of  the  grounds  assigned  In 
the  motion  In  the  court  Ijelow.  It  was  wholly 
ta  excess  of  jurisdiction,  and  must  be  annul- 
led. It  Is  so  ordered.  Annulled. 

PIOOTT,  J.,  concurs.  MXLBUBN,  J.,  not 
having  heard  the  cause,  takes  no  part  in  the 
foregoing  opinion. 

(6  Cal.  Unrep.  933) 

KLBEBAUBE  et  ox.  T.  WESTERN  FUSE  & 

EXPLOSIVES  CO.    (B.  F.  2.419.)  * 

(Supreme  Court  of  California.    Jane  10,  1902.) 

NUI8ANCB— MAINTENANCE  OP  POWDER  MAGA- 
ZINE—DAM  AQBS— LIABILITY  OF  OWNER. 

1.  The  maintenance  o{  a  powder  magazine 
wherein  was  kept  6,000  pounds  of  gunpowder 
within  250  yards  of  numerous  dwelliugs  was  a 
nuieance  per  se. 

2.  A  corporation  Iteming  6,000  pounds  of 
gunpowder  in  a  magazine  Is  liable  for  the  dam- 
ages occasioned  to  nearly  dwellings  by  an  em- 
ploye roalidonsly  setting  fire  to  the  guupowder, 
the  maintenance  of  the  magaxine  being  a  uui- 
aance. 

CommlsslMtcTs'  decision.  Pepartment  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Wm.  R.  Dalng«4eld, 
Judge. 

Action  by  Fredrick  Kleebauer  and  wife 
agahiBt  the  Western  Fuse  &  Explosives  Com- 
pany, a  coriwratioD.  From  a  ]udgm«it  In  fa- 
yac  of  the  plaintiffs,  the  defoidaut  appeals. 
Affirmed. 

Wright  ft  Lukens,  for  appelant.  Reddy, 
Oampbell  ft  Metson,  tor  remMUdents. 

OOOFER,  O.  TblB  action  was  brought  to 
recover  damages  for  injuries  to  plaintiff's 
house,  caused  by  reason  of  the  ezidosion  of  a 
large  quantity  of  gunpowder  on  defendant's 
premises.  IbB  case  was  tried  with  a  Jury, 
and  a  verdict  returned  for  plaintiff,  upon 
which  Jndgmmt  was  entered.  I>^endant 
made  a  motion  for  a  new  trial,  which  was 
denied,  and  this  appeal  Is  from  the  Judgment 
and  order.  The  facts  arc  substantially  as  fol- 
lows; Foe  several  years  prior  to  the  ezplO' 
*  ReverMA  la  banc,  8m  71  Pao.  AT,  US  Cal.  W. 


sfon  the  defendant  had  been  engaged  In  the 
business  of  manufacturing  fuse,  and  had  Its 
plant  and  magazine  in  the  village  of  Melrose. 
Within  a  radius  of  250  yards  of  the  magazine 
there  were  many  dwelling  bouses,  of  which. 
plaintiffs'  was  one,  the  vicinity  being  regu- 
larly laid  out  in  streets.  Defendant  had  In 
Its  magazine,  immediately  prior  to  the  expio- 
sl(Hi.  about  C,000  pounds  of  gunpowder,  bring 
the  amount  It  usually  kept  on  hand.  In  the 
employ  of  defendant  was  a  Chinaman,  whose 
business  It  was  to  carry  powder  firom  the 
magazines  to  the  hoppers,  firom  which  the 
powder  was  distributed.  Tbe  Chinaman, 
during  a  qnarrri  with  one  ot  his  countrymen, 
killed  him,  and  thai  fled  Into  tiie  magazine 
to  evade  arrest  While  the  officers  ot  the 
law  were  making  an  attempt  to  arrest  blm, 
he  willfully,  and  with  murderous  intent,  set 
fire  to  the  magazine  oqtlodlng  It,  killing 
some  of  the  offlcors  and  himself,  and  causing 
the  hijnry  to  plaintiff's  dwrillng.  The  court 
below  Instructed  the  Jury  that  If  the  d^end- 
ant  kept  and  stored  In  Its  magazine  a  large 
quantity  of  gunpowder  In  a  thickly-settled 
neighborhood,  and  so  near  thereto  that  its  ex- 
plosion was  liable  to  injure  perscms,  dwell- 
tngs,  or  other  property  in  the  neighborhood, 
the  BO  keying  said  powder  was  a  nuisance; 
and  the  Jnry,  by  Its  verdict,  found  by  Impli- 
cation that  it  was  a  nuisance. 

It  is  settled  by  the  great  weight  of  authori- 
ty that  the  keeping  ot  a  dangerous  explosive, 
such  as  gunpowder  or  nitroglycerine,  In  large 
quantities,  In  a  public  place,  or  In  close  [>rox- 
Imity  to  buildings  inbabited  by  human  be- 
luga, Is  a  nuisance  per  se.  Webb,  Pol.  Tbrt«, 
note  on  page  508,  and  cases  cited;  Cheatham 
V.  ahearon,  1  Swan,  213,  OS  Am.  Dec.  734; 
Myers  v.  Malcolm,  6  HIU,  203,  41  Am.  Dec. 
744;  Coal  Co.  v.  Glass,  34  111.  App.  864; 
Weir's  Appeal,  74  Pa.  230;  McAndrews  v. 
Collerd,  42  N.  J.  Law.  180.  36  Am.  Rep.  508. 
In  the  latter  case  it  Is  said:  "The  keeping 
of  gunpowder,  nitroglycerine,  or  other  explo- 
sives, in  large  quantities,  in  the  vicinity  of  a 
dwelling  house  or  place  of  business,  Is  a 
nuisance  per  se,  and  may  be  abated  as  snch 
by  action  at  law  or  Injunction  In  equity." 
And  in  this  case  tbo  question  was  proptfiy 
left  to  the  Jury  under  appropriate  Instructions. 
Heeg  V.  LIcht,  80  N.  Y.  670.  36  Am.  Rep.  054; 
Rudder  T.  Koopman,  116  Ala.  333,  22  Sontta. 
aOl,  37  U  R.  A.  48e.  Therefore  the  defend- 
ant was  guilty  of  maintaining  a  nuisance  In 
keeping  the  large  quantity  of  powder  In  so 
popnlons  a  neighborhood. 

Is  It  liable  to  plaintiff  fw  damages  caused 
by  the  exploslim,  that  being  caused  by  the 
crimhial  act  of  the  Chinaman?  We  are  ot 
opinion  that  It  Is,  and  the  fact  tliat  the 
Chinaman,  by  his  act,  was  the  direct  cause 
can  make  no  difference.  The  fact  that  de- 
fendant maintained  the  nuisance  was  a  vio- 
latlon  ot  legal  duly.  If  it  had  not  maintain- 
ed the  nuisance,  the  damage  would  not  have 
occfured.  Powder  is  regarded  by  all  the  au- 
thwitles  as  a  destructive  agent,  liable  to  ex 
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plosion  hj  contact  with  the  Hiiallest  spaife, 
and  often  the  dements.  The  moxtan,  "Sic 
iitere  tuo  ut  allaium  ma  Icedas,'^  applies. 
The  plolntlflfs  had  the  right  to  the  ftee  use 
and  <mJoyment  of  their  property.  The  de- 
fendant, In  maintaining  the  nuisance  upon  Its 
own  land,  for  Ita  own  proflt.  caused  the  dam- 
age. The  thing  constituting  the  nuisance 
was  the  ptoiperty  of  defendant,  the  Chinaman 
Its  Bwant^  and,  although  he  turned  aside 
from  his  employment  In  setting  fire  to  the 
powder,  yet  the  defendant,  on  principles  ot 
public  pcdlcy,  must  be  h^  liable.  The  de- 
ftmdant's  violation  of  legal  duty  and  willful 
dtsregard  of  the  prop»ty  rights  of  otho^  h^ 
directly  caused  the  damage.  The  principle  la 
correctly  stated  by  Mr.  Justice  Blackburn  In 
frletcher  t.  Rylande.  1  Exch.  266:  "We  think 
the  true  rule  of  law  Is  that  the  perarai  who^ 
for  bis  own  purposes,  brings  on  his  lands  and 
coUecta  and  keeps  there  anything  likely  to  do 
mischief  If  It  escapes,  must  keep  It  at  his 
peril,  and.  If  he  does  not  do  so.  is  prima  fade 
answerable  for  all  the  damage  which  Is  the 
natural  transequrace  ot  Ita  escape.  •  •  • 
But  tot  his  bringing  It  there,  no  mlsebief 
could  have  acmied,  and  It  seems  but  just 
that  he  should,  at  his  peril,  fce^  it  there,  so 
that  no  mlschleP  may  accrue  or  answer  for 
the  natural  and  anticipated  consequences. 
And  upon  authwlty  this,  we  thtak,  is  estab- 
lished to  be  the  law  whether  the  things  so 
brought  be  beasts,  ot  water,  or  flltb,  or 
8t«iches."  This  language  was  repeated  and 
approved  by  JjotA  Cranworth  on  appeal.  8 
H.  L.  CflH.  830.  The  some  reason  aj^lies  to 
expIoBWea.  Tho  party  bringing  upon  his 
premises,  in  the  vicinity  of  otha  dwtillng 
houses,  large  quantities  of  powder  or  other 
exploelres,  does  so  at  his  peril.  In  this  case, 
if  the  defendant  had  not  brought  and  kept 
the  powder  on  Its  premises,  the  Chinaman 
could  not  have  exploded  it.  In  1  Bale,  P.  C. 
430,  Lord  Hale  states  that  where  one  ke^ 
a  beast,  knowing  its  nature  or  hablta  are  such 
that  the  natural  crausequeuces  of  his  being 
loose  is  tint  he  will  harm  men,  the  owner 
"must  at  his  peril  keep  him  up  safe  from  do- 
ing hurt,  for,  though  he  use  his  diligence  to 
keep  him  up,  if  he  escape  and  do  Jiarm,  the 
owner  is  liable  to  answer  damages."  We 
can  see  no  dlffermce  In  principle  whether  the 
thli^f  be  an  animal  or  a  dangerous  explosive, 
'nie  defendant  knew  the  nature  ot  the  thing 
kept,  Ita  Habillt>'  to  exfdoslon,  and  it  kept  It 
at  Ita  peril.  The  American  authorities,  with 
hardly  an  exception,  follow  the  doctrine  laid 
down  in  the  courta  of  England.  It  Is  said  In 
1  Wood,  Nuis.  (3d  Ed.)  p.  183:  "So  the  keep- 
ing of  gunpowder,  nitroglyc^ne,  damp  Jute, 
or  other  «EploBive  substance.  In  large  quan- 
titiea.  In  the  vicinity  of  one's  dwelling  house 
IX  place  of  business,  Is  a  nuisance,  and  may 
be  abated  as  meh  by  action  at  law,  or  by  in- 
junction from  a  court  of  equity;  and.  If  ac- 
tual Injury  results  therefrom,  the  person 
keeping  them  Is  liable  therefor,  even  though 
the  act  occasioning  the  explosion  Is  due  to 


other  persons,  and  Is  not  chargeable  to  his 
personal  negligence."  In  the  case  of  He^ 
T.  Ucfat,  80  N.  Y.  581,  30  Am.  Bep.  654,  the 
powder  in  defendant's  magazine  exploded 
from  au  unknown  cause.  The  action  was  for 
damages  caused  by  the  explosion.  In  the 
opinion  the  court  said:  "Tlw  fact  that  the 
magazine  was  liable  to  audi  a  contingency, 
which  could  not  be  guarded  against  or  avert- 
ed by  the  greatest  d^ree  of  care  and  vigi- 
lance, evinces  Ito  dangoous  character,  and 
might,  In  some  localities,  render  it  a  private 
nuisance.  In  such  a  case  the  rule  which  ex- 
onerates a  party  engaged  in  a  lawful  busi- 
ness whok  free  from  negligence  has  no  appli- 
cation." In  a  latCT  case  (Pruasak  v.  Button 
[Sup.]  51  N.  Y.  Supp.  761)  the  powder  maga- 
zine was  so  near  to  dwelling  turases  that  it 
was  held  to  be  a  nuisance  per  se,  and  the 
owner  liable,  although  the  explosion  waa 
caused  by  lightning.  The  court  said,  "The 
defentUmta  at  least  were  not  free  from  faidt 
which  co-operated  to  produce  the  result"  In 
another  case  by  a  different  plaintiff  for  dam- 
age caused  by  the  same  ^plosion  (Cibulaki 
T.  Same  [Sup.]  62  N.  Y.  Supp.  167)  the  (jourt 
again  affirmed  the  rule,  saying:  "The  recov- 
ery waa  not  placed  upon  the  ground  of  de- 
fendants' negligence,  but  upon  evidence  suffl- 
dent  to  support  the  finding  ot  the  Jury  that 
the  powder  mill,  In  the  place  where  it  was 
situate,  with  reference  to  the  dwelling  In 
which  the  plaintiff  in  that  case  was  injured, 
waa  a  nulaance."  In  Coal  Co.  v.  Class,  34 
IlL  App.  864,  the  damage  was  cau^  by  an 
explosion  of  the  powder  mi^^ine  by  light- 
ning, and  the  detbndant  was  held  liable.  The 
court  said:  "We  do  not  think  It  necessary 
that  the  proof  shonld  show  any  immediate 
and  direct  agency  on  the  part  ot  the  appslr 
lant  causing  the  injury,  wh^  the  original  or 
primary  cause  was  the  establishment  of  a 
public  nuisance  by  it."  In  a  later  case  (Pow- 
der Co.  T.  Teamey,  181  lU.  328.  23  N.  B.  390; 
7  L.  R.  A.  262,  10  Am.  St  Rep.  84),  .in  which 
the  explosion  waa  caused  by  llghtiilng,  the 
court  said:  "As  a  general  rule»  the.questitm 
of  care  or  want  of  care  Is  not  involved  in  an 
action  for  Injurlea  resulting  from  a  naisanc& 
if  actual  Injury  result  from  the  keying  of 
gunitowder,  the  penon  keying  it  wlU  be  11- 
atde  therefor,  evoi  though  the  explosion  Is 
not  chargeable  to  bis  personal  negUgoice^" 
In  Cheatham  v.  Shearon,  1  Swan,  213.  65  Am. 
Dec.  734,  the  defendant  was  beld  liable  fbr 
damages  by  the  explosl<m  of  a  powder  maga- 
zine by  lightning.  The  court  said:  "The 
fact  that  It  Is  liable  to  explode  by  means  ot 
lightning,  agaliwt  which  no  human  agency 
can  guard.  Is  dedslve  <tf  the  question."  In 
WUson  T.  Powder  Co.  (W.  Va.)  21  B.  B.  1086^ 
62  Am.  St.  Rep.  800,  the  canse  ot  the  explo- 
sion was  unknown,  but  the  defoidant  waa 
held  liable,  and  the  court  said:  "Was  the 
defendant  maintaining  a  public  nnlsance?  If 
it  was,  it  was  engaged  in  the  commission  of 
a  public  wrong,  and,  injury  resulting  there- 
from to  the  plaintiff,  the  defmdant  must  re- 
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pair  meli  Injury.**  And  farmer,  to  tlie  aanie 
opinion:  "If  damage  happen  to  a  person 
from  ezploelon,  the  injured  party  is  eiMtled 
to  eompeniatloa  without  proving  negligence 
cm  the  part  of  defendant  He  is  Injured  by 
tliat  which  Ineaks  the  law  made  for  his 
tectlon,— the  law  ^Inst  public  nnlaance. 
He  is  in  no  fault,  while  the  other  man  la, 
and  he  has  recelred  damages  from  that  other 
man's  wrongful  act  He  has  a  right  to  im- 
munity from  tills  Injury,  and  the  other  man 
owes  him  the  duty  of  securing  him  Inimunl- 
ty."  In  a  r&ry  late  case  in  Ohio  (Bradford 
Glycertue  Co.  T.  St  Mary's  Woolen  Mfg.  Co., 
eO  Ohio  StSeO^MN.  B.628,4SIi.B.A.6S8, 
71  Am.  St  Hep.  74(^  the  question  Is  elab- 
orately discussed,  and  it  waa  held  fliat  one 
who  stores  nltrt^Iycerlne  on  his  own  prem- 
ises is  IlaUe  tor  Injuries  to  surrounding  prop- 
erty by  its  e^lodlng,  although  he  neither  vio- 
lates any  provision  of  the  law  regulating  its 
storage  nor  Is  chargeable  with  negligence 
contributory  to  the  eiploslon.  In  Powder  Co. 
V.  Volger,  7  a  a  A.  130;  58  Fed.  163,  defend- 
ant was  bdd  liable  for  damages  caused  by 
the  ezplosicm  of  Its  powder  magaslne  from 
an  unknown  cause.  It  was  said:  "It  Is  li- 
able for  ttie  injuries  resulting  from  Its  explo- 
sion from  any  cause,  because  Its  location  un- 
der the  ordinance  made  It  a  nuisance^"  In 
Myen  t.  Ualcolm,  6  HlU,  292,  41  Am.  Sec. 
744.  the  defoidant  was  held  llatde  where  the 
explosion  was  caused  by  the  building  In 
which  flie  powd»'  was  stwed  taking  fire. 
The  court  said:  "The  situation  of  the  bulldr 
Ing  was  snt^  as  to  render  the  gunpowder 
dangerous  to  the  lives  ot  the  dtlsens,  for  an 
e:q>IoBlon,  either  by  accident  or  design,  at 
any  period  of  time  after  the  deposit  would 
th  all  human  pndwblll^  have  iHoved  destruc- 
tive to  mwe  or  leas  of  the  Inhabitants  resid- 
ing in  the  nelghb<vbood."  In  UcAndrews  r. 
CoUerd,  42  N.  J.  Law,  189.  86  Am.  Rep.  608» 
tiie  damiice  was  caused  by  the  explosion  ot 
blasting  inaterials  from  an  unknown  cause; 
and  the  chancellor,  in  delivering  tiw  opinion, 
hdd  that  depositing  such  materials  to  the 
vicinity  of  a  dwelling  houae  Is  a  nnlsance  per 
ssb  and  that  if  injury  results  therefrom,  the 
perstm  so  keeping  thou  Is  UaUe,  *^eren  though 
the  act  occai^Milng  tbe  explosion  li  due  to 
other  persons,  and  Is  not  chargeable  to  his 
personal  negligence;'*  It  la  said  to  Webb^ 
PoL  TmtB  (Am.  Ed.)  p.  615:  rrhe  risk  to- 
ddent  to  dealing  with  flre,  firearms,  explo- 
sives, or  highly  Inflammable  mattens,  oonro- 
■Ive  or  other  dangerous  or  noxious  fluids,  and 
(It  to  apprehended)  polsmis,  Is  acoounted  by 
tbe  common  law  among  those  which  subject 
the  actor  to  strict  responsibility.  Sometimes 
tbe  term  'consummate  care*  is  used  to  de> 
scribe  tbe  amount  of  caution  required,  but  It 
Is  doubtful  whether  even  this  be  strong 
enough.  At  least  we  do  not  know  of  any 
Stegllsh  case  of  ttils  kind  (not  falling  under 
scnne  recognized  head  (tf  exertion)  where  un- 
successfni  dUIgence  on  tbe  defendant's  part 
waa  held  to  exonerate  him."  It  Is  a  maxim 


of  our  law  *tbmt  so  one  flbotdd  snfte  by  tte 

act  of  another."  GIv.  Code^  I  8520;  In  thto 
case,  If  the  platotUfs,  whose  property  was  In- 
jured, must  suffer,  it  would,  at  least  to  some 
extent  be  by  Ills  act  of  the  defendant  The 
defendant,  by  Ito  acts  to  brtoglng  and  storing 
tbe  la^  quantl^  ot  powd»  near  platotUb' 
proptt^,  violated  the  tow.  Such  vli^tton  ot 
tow,  together  with  the  act  of  the  cailnaman. 
caused  tbe  damage^  It  is  claimed  that  this  to 
a  very  alngnlar  case,  and  the  <Hily  one  of  the 
ktod  to  the  booka,  and  that  It  should  be  dis- 
tinguished from  the  lightning  cases,  because 
it  Is  posslUe  to  so  Inaulate  a  powder  maga- 
xiue  that  Ughtotog  would  not  strike  It  It 
would  have  been  posalUe  for  defendant  to 
have  kept  matohea  from  the  person  of  the 
Ghhiaman  wblle  working  around  the  powder 
magastoe.  It  would  have  been  possible^  and 
tt  waa  defendant's  duty,  to  keep  Its  ma|»«lne 
to  snch  locaUty  that  It  it  exploded.  It  would 
not  have  Injured  tbe  platotUTa  property. 

It  follows  tiiat  tiie  Judgment  shoald  be  a& 
firmed. 

We  eonevr:  ORAT,  a;  SbOTB,  01 

PBR  ODBIAM.  For  the  reasons  gtren  te 
the  tMegoIng  opiidmii  tbe  Judgment  Is  afllmi- 
od. 


(U6  Cal.  SSn 

NBWHALL  V.  BANE  OF  LITBBUORD  at 

aL   (S.  F.  2.170.)! 
^preme  Gonrt  of  Oalifomia.  Jnne  12.  1902.) 

HORTOAQSS-PORBCIX>8URB-CR088  BILIr- 

PABTIES. 

Code  CiT.  Proc  I  442,  provides  that  when 
a  defendant  seeks  afllrmatiTe  relief,  affecting 
the  property  to  which  the  action  relates,  he 
may  file  a  cross  complaint,  which  most  be 
served  on  the  parties  affected  thereby.  Sec- 
tion 389  proTides  that  when  a  complete  de- 
termicatiou  of  the  coDtrorovy  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
may  order  them  to  be  broagnt  in,  and  snm- 
mons  to  be  issued  and  served.  Section  726 
provides  that  there  can  be  bot  one  action  for 
the  enforcement  of  any  right  secured  by  mort- 
gage. Beld  that  In  an  action  to  foreclose  a 
mortgage  on  an  nudivided  half  interest  In  land, 
one  of  the  defendants,  who  hdd  a  ^lor  mort- 
gage  on  (he  entire  land,  coold  file  a  cross  bill 
making  a  mortgagee  of  the  other  undivided 
half  interest  a  imrty  defendant  and  the  de- 
cree rendered  therein  woold  b«  binding  on  ih« 
latter. 

Department  1.  Appeal  from  superior  court 
Alameda  county;  John  Ellsworth,  Judge. 

Action  by  Qeitrge  A.  Newhall  against  the 
bank  of  livermore  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

E.  W.  McGraw.  for  appelant  &  Kto- 
sell  and  O.  W.  r^ngan,  for  respondents. 

VAN  DYKB,  J.  Action  to  forectose  mort- 
gage given  by  defendant  Hatch,  bearing  date 
April  25. 1898,  upon  an  undivided  half  toterest 
to  a  certoto  tract  of  land.— being  a  part  of 
the  Bancho  Los  Positos,  to  tits  county  of 

■Behsorlas  dnM  Jntr  21,  IMi. 
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Alameda,— and  to  hare  declared  void  a  former  i 
judgment  lo  favor  of  defendant  the  Bank  <A  \ 
liirermore  as  against  said  plaintiff,  and  alao 
that  the  plalntirr  be  allowed  to  redeem  the 
premiseg  from  the  lien  of  a  prior  mortgage 
glv&i  to  Hugh  Dougherty,  and  by  him  assign- 
ed to  defendant  Sophy  a  Orane.  It  af^wars 
from  the  findings  In  the  case  that  In  April, 

1893,  and  prior  to  the  ezecntl<»i  <^  the  note 
and  mortgage  <hi  -Wtdch  this  suit  is  brought, 
the  def aidant  A.  T.  Hatch,  the-  mortgagor, 
was  the  owner  of  the  undivided  one-half  of 
the  pn^erty  described  therein,  and  one  J.  T. 
%n]th  the  owner  of  the  other  undivided  one- 
half;  that  in  September,  ISST,  said  Hatch  and 
Smith  executed  to  Hugh  Dougherty  their 
mortgage  upon  the  whole  of  the  real  estate 
described  in  the  complaint  to  secure  ttielr 
promissory  note,  and  thereaft»,  in  Augoat, 

1894,  said  Dougherty  assigned  the  same  and 
the  debt  secured  thereby  (being  the  sum  of 
93,790)  to  defendant  Sophy  O.  Crane,  and 
that  tiiereupon,  on  aald  date,  said  Hatch  and 
Smith,  by  an  Instrument  In  writing,  renewed 
said  note  and  mortgage  in  favor  of  said  Sophy 
C.  Crane,  which  instrument  of  renewal  was 
duly  recfwded;  that  plalnttfF  thereupon  agn'eed 
with  said  Hatch  and  Smith  that  said  mart- 
gage  to  Dougherty,  notwithstanding  its  re- 
newal to  said  S<q>by  0.  Crane,  should  retain 
its  precedence  as  a  lien  over  the  mortgage  so 
given  by  said  Hatch  to  plaintiff;  that  there- 
after said  Smith  executed  to  the  defendant  the 
Bank  of  Uvermore  a  mortgage  on  his  undi- 
vided one-half  of  the  prop^ty  in  question 
herein,  together  with  other  property,  to  secure 
an  indebtedness  of  said  Smith  to  said  bank; 
that  on  November  5,  1S05,  the  Bank  of  Uver- 
more,  defendant  herein,  commenced  an  action 
In  the  Bui>erlor  court  of  said  county  of  Ala- 
meda to  foreclose  its  said  mortgage  so  given 
by  said  Smith  on  bis  undivided  Interest  in.  said 
property;  that  the  plaintiff  herein  was  not 
made  a  party  to  said  action,  nor  was  the 
mortgagor,  said  Hatch;  that  on  November  7, 
1806,  Sophy  a  Crane,  defendant  in  said  ac- 
tion, filed  an  answer  and  cross  complaint 
therein,  and  In  her  cross  complaint  set  out  the 
mortgage  executed  as  aforesaid  by  Hatch 
and  Smith  on  the  whole  of  the  premises  in 
question,  and  prayed  for  a  decree  of  foreclo- 
sure ot  said  mortgage.  The  plaintiff,  Newhall, 
was  named  as  a  party  defendant  in  said  cross 
complaint,  as  well  as  said  Hatch  and  one 
Donbledny.  A  summons  was  Issued  on  said 
cross  complaint  and  duly  served.  In  plalntlfTs 
complaint  her^n  It  is  alleged  that  he  was 
never  served  with  summons.  But  this  aver- 
ni«it  Is  denied  by  said  Sophy  C.  Crane,  and, 
on  the  ccmtrary.  It  Is  alleged  In  her  answer 
that  the  plaintiff  herein  was  served  with 
smumons  on  said  cross  complaint,  and  the 
court  so  flnds,  and  that  plaintiff's  default 
thereafter  was  duly  entered.  It  is  also  found 
herein  tliat  in  said  action  brought  by  the 
Bank  of  tilvwmore  It  was  decreed  that  said 
plaintiff  herein,  George  A.  Newhall,  be  fore- 
closed of  all  equity  of  redemption  la  and  to 


said  mortgaged  iff^lses,  and  that  said  plain- 
tlfl'hereln  was  not  entitled  to  a  decree  allow- 
ing him  to  redeem  the  mortgaged  premises 
from  the  lien  of  the  mortgage  given  by  Hatch 
and  Smith  to  Hugh  Dougherty  as  aforesaid, 
and  by  him  assigned  to  Sophy  C.  Q*ane,  and 
further  tbat  said  plaintiff  was  not  entitled 
to  have  Qie  said  judgment  in  the  action  ot 
the  Bank  of  Livennore  against  Smith  et  al. 
declared  void.  During  the  pendency  of  the 
suit;  defendant  Sophy  0.  Crane  died,  and  L. 
A.  Crane,  her  raecutor,  was  substituted  In 
her  place  aa  defaidAnt.  The  appeal  Is  taken 
from  the  portlcm  of  the  judgment  denying 
the  plaintiff  an^  relief  as  against  the  said 
defendants  h.  A.  Crane,  executor  of  the  last 
win  of  Sophy  a  Crane,  deceased,  and  the 
Bank  of  Uvermora  The  appeal  la  i^n  the 
Judgment  ndl. 

It  la  contended  by  the  appellant  that  the 
decree  wtered  upon  the  cross  complaint  of 
Sophy  C.  Crane,  as  to  the  undivided  one-half 
of  the  property  which  was  not  Incumbered 
by  the  mortgage  of  the  Bank  of  Llrermore, 
was  void,  aa  the  court  had  no  Jurisdiction  to 
render  it  But  It  will  be  seen  from  the  fore- 
going statement  of  facts  In  the  case  that  tlie 
action  by  the  Bank  of  Uverm<»«  was  to  fore- 
close on  the  Smith  undivided  one-half  Inter- 
est, and  that  Sophy  C.  Crane,  who  was  made 
a  party  defendant  In  said  action,  held  a  mort- 
gage covering  tbat  interest,  and  also  tho  oth- 
er undivided  half  interest  owned  by  said 
Hatch,  the  mortgagor  of  the  plaintiff.  Hav- 
ing been  brought  into  court  in  the  action  of 
Bank  of  Uvermore  against  Smith,  It  was 
proper  for  said  defendant  Crane  to  set  up  by 
way  of  cross  complaint  her  interest,  and  ask 
for  a  foredcMure  of  the  whole  security  of 
said  interest  Code  Clr.  Proc  |  442.  And  as 
there  can  be  but  one  action  for  the  recovery 
of  a  debt  secured  by  a  mortgage,  upon  real 
estate,  it  was  necessary  In  her  cross  action  to 
include  the  other  undivided  Interest  embra- 
ced within  her  mortgage.  Otherwise  she 
would  have  lost  the  benefit  of  the  security 
upon  the  othw  undivided  half  interest  mort- 
gaged by  HatfA  to  Uie  plaintiff  herein.  Id., 
i  726.  It  is  the  policy  of  the  law  and  the  pe- 
culiar province  of  a  court  of  equity  to  have 
a  complete  determination  of  a  controversy 
before  It,  when  It  can  be  done,  and  when 
this  cannot  be  done  without  the  presence  of 
other  parties  the  court  must  order  them  to 
be  brought  In,  and  to  that  end  may  order 
amended  and  supplemental  pleadings  or  a 
cross  complaint  to  be  filed,  and  summons 
thneon  to  be  Issued  and  iwred.  Id.  |  389. 
It  is  conceded  that  Sophy  Cl  Crane  liaving 
been  made  a  party  and  filed  her  cross  com- 
plaint, praying  for  relief,  the  court  had  Ju- 
risdiction of  the  sutaject-mattw  of  her  mort- 
gage, 80  far  as  it  related  to  the  Smith  inter^ 
est  That  bdng  the  cas^  the  court  had  Ju- 
risdiction to  bring  In  Hatch  and  Newhall. 
and  to  foreclose  the  Crane  mortgage  on  the 
Hatch  interest  at  the  same  time.  As  al- 
ready stated,  by  tbe  law  of  this  state  one 


Digitized  by  Google 


250 


68  PACIFIC 


REPORTER. 


(CaL 


who  baa  a  debt  secured  by  a  mortgage  la 
required  to  exhaust  the  security  In  one  ac- 
tion by  foreclosure  of  the  mortgage.  Jones 
on  Mortgages  (section  13G7)  says:  "In  de- 
termining who  are  proper  and  necessary  par- 
ties to  a  bill  to  foreclose  a  mortgage,  two 
fundamental  principles  In  all  proceedbigs  In 
equity  must  be  kept  in  view.  *  *  *  It 
Is  the  constant  aim  of  a  court  of  equity  to  do 
comi^ete  Justice  by  deciding  upon  and  set- 
tling the  rights  of  all  persons  Interested  in 
the  subject  of  the  suit,  to  make  the  per- 
formance of  the  order  ot  the  court  perfectly 
safe  to  those  who  are  compelled  to  obey  it, 
and  pi-eveut  future  litigation.  It  Is  a  maxim, 
as  stated  by  Lord  Talbot,  that  a  court  of 
equity  in  all  cases  delights  to  do  complete 
Justice,  and  not  by  halves.  Therefore  it  is 
generally  essential  that  all  parties  material- 
ly Interested  in  the  subject-matter  of  the  suit 
shall  be  made  parties  to  iti  either  as  plain- 
tiffs or  defendants."  It  has  been  held  In 
this  state,  where  the  same  debt  is  secured 
by  t^vo  distinct  mortgages,  the  foreclosure 
of  but  one  has  the  effect  to  walre  and  nnlll- 
ty  the  lien  of  the  other.  Mascarel  t.  Raf- 
fonr.  51  Cnl.  242;  Ilall  t.  Amott.  80  Oal.  348, 
22  Fac.  200;  Bank  v.  Kershner.  120  CaJ.  495, 
62  Pac.  SiS.  A  personal  Judgment  on  an  In- 
debtedness secured  by  mortgage  Is  contin- 
gent upon  the  sale  of  the  mortgaged  prem- 
ises and  the  ascertainment  of  the  dellciency. 
Dlddel  T.  Brlzzolara,  IM  Cal.  362,  30  Pac.  609; 
Bidl  T.  C!oe.  77  Cal.  55,  18  Pac.  808,  11  Am. 
St.  Rep.  235;  Woodward  t.  Brown,  119  Cal. 
283.  61  Pac.  2.  542.  63  Am.  St  Rep.  108.  It 
is  therefore  plain  that,  in  the  foreclosure 
proceedings  on  the  cross  complaint  of  defend- 
ant Crane  io  the  Bank  of  Llvermore  suit,  it 
became  necessary  to  include  a  foreclosure  of 
the  Hatch  undivided  interest  on  which  plain- 
tUf.  NewhaU,  held  a  mortgage.  In  Society  v. 
Ilarrold,  127  Gal.  612,  60  Pac.  166,  one  Me- 
Kee,  who  was  made  a  defendant  in  the  fore- 
closure suit  in  that  case,  held  a  mortgage  not 
only  on  the  premises  in  controversy,  but  also 
a  second  mortgage  to  secure  the  same  debt 
upon  other  premises.  He  filed  a  cross  com- 
plaint for  the  purpose  of  foreclosing  both 
mortgages,  making  Westbay  and  West,  who 
were  not  parties  to  the  iwlginal  suit,  defend- 
ants In  said  cross  complaint  aa  to  his  second 
mortgage.  On  motion  of  plaintiff  the  court 
struck  out  of  the  cross  complaint  the  allega- 
tions thereof  relating  to  this  second  mort- 
gage embracing  land  not  Included  in  the  first 
action.  Judgment  was  thereupon  rendered 
for  the  fbredosure  of  the  plaintiff's  two 
UHM'tgnges,  and  also  McKee's  mortgage  on 
the  same  premises,  but  not  as  to  his  second 
mortgage  on  ttie  oUier  premises.  Upon  ap- 
peal therefrom  by  McKee  the  judgmeut  was 
reversed,  this  court  holding  that  it  was  prop- 
er, under  the  rules  already  stated,  that  the 
two  mortgages  held  by  McKee  to  secure  the 
same  debt  should  be  foreclosed  in  the  same 
action,  and  that  he  could  not  proceed  by 
piecemeal,  and  bring  a  separate  action  as  to 


each  piece  of  property  covered  by  the  re- 
flective mortgages.  That  case  was  de<^ded 
since  the  appeal  taken  In  the  action  herdn, 
and  is  directly  in  point  The  appellant  real- 
izes this,  and.  In  his  reidy  brief,  asks  tliat 
said  decision  be  overniled,  for  the  reason,  as 
he  claims,  that  it  conflicts  with  the  former 
cases  of  BrlU  v.  Shiv^y,  93  Gal.  674,  29  Pac. 
324,  and  Pauly  v.  Rogers,  m  Cat  294.  63 
Pac.  80S,  on  which  he  rellea.  But  in  the 
opinion  of  Society  v.  Harrold  it  will  be  seen 
that  Brill  t.  Shively  and  ^uly  v.  Rogers  are 
fully  reviewed  and  distlngniahed  from  ttutt 
case.  For  tiie  reasons  already  stated,  we 
think  this  last  case  lays  down  the  correct 
doctrine,  and  should  not  be  disturbed. 
The  Judgment  is  affirmed. 

We  concur:  HARRISON,  J.;  OAROUTTE. 

J. 


(138  Cal.  S43) 

SHAUNESST  et  al.  v.  AMERICAN  SURE- 
TY  CO.  OF  NEW  YORK.    (S.  F. 
2,258.) 

(Supreme  Court  of  Caiifornia.    June  20,  1002.) 

BUILDINO  CONTRACTORS'  BONDS— VALIDITY- 
UNCONSTITUTIONAL  STATUTE. 

Code  GiT.  Proc.  {  1203,  havhig  been  held 
to  Ik  nncoDstitntional  in  bo  far  as  exacting  a 

bond  from  a  building  contmctor  for  the  protec- 
tion of  material  men,  a  bond  given  pursuant 
thereto  is  without  considerntion  and  void. 

Department  2.  Appeal  from  superior  court, 
city  and  couuty  of  San  Francisco;  J.  O.  B. 
Hebbard,  Judge. 

Action  by  Wm.  Shaunessy  and  others 
against  the  American  Surety  Company  of 
New  York.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed. 

Wm.  M.  Abbott  and  Ghas.  A.  Sburtleff,  for 
appellant  Wm.  H.  Jwdan.  for  respondents 

HENSHAW,  J.  This  action  is  against  the 
defendant  surety,  on  an  nndertaklng  given 
In  pursuance  of  section  120S  of  the  Code  ct 
Olvil  Procedure.  It  is  brought  by  material 
men  who  furnished  materials  to  the  contract- 
or. The  bond,  as  to  its  terms  and  conditions, 
is  not  <mly  preclsdy  that  contemplated  by 
the  above-cited  section,  but  It  la  expressly  re- 
cited  in  the  Instrument  that  it  Is  given  "is 
porsuance  of  section  of  the  Code  of  Civil 
Procedure."  It  has  been  decided  1^  this  court 
in  bank  (Gibbe  v.  Tally,  133  CaL  373,  69  Pac. 
070),  that  so  much  of  section  1208  of  the  Code 
of  Civil  Procedure  aa  exacte  this  undertaking 
ii  nncomstitntltmal  and  void.  It  foUowa. 
therefore,  that  the  undertaking  itself  is  void 
unless,  as  contended  by  respondents.  It  should 
be  uphdd  as  a  voluntary  common-law  obliga- 
tion. We  cannot  perceive  how  tiie  bond  un- 
der consideration  can  be  upheld  upon  this  the- 
ory. It  is  not  the  case  where  a  valid  statute 
requires  a  bond  and  the  bond  given  Is  de- 
fective. It  is  a  case  where  the  statute  re- 
quiring the  tM>nd  is  itself  unconsUtutloiial  be- 
cause (tf  this  exaction.  In  Coburn  v.  Town- 
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send,  103  Cal.  233,  37  Pac.  202,  the  action  was 
upon  a  bond  given  In  condemnation  proceed- 
logs  under  section  1251  of  the  Code  of  Civil 
rrocednre,  and  this  court  said:  "In  the  first 
place,  the  provlsIOD  of  the  Code  and  of  the 
statute  which  preceded  the  Code,  under  which 
the  orders  for  possesBlon  were  made  in  the 
Gondenmatton  proceedings,  was  held  to  be  and 
was  anconsHtutlonal,  and  the  bonds  or  under- 
takings here  sued  on  were  void."  CsBBel  v. 
Scott,  17  Xnd.  514;  Poole  t.  Kermlt,  G»  N. 
Y.  554;  Canal  Co.  v.  Boberts,  62  Tex.  615. 
This  bond  was  given  to  secure  a  statutory 
privilege  upon  conditions  to  its  enjoyment  im- 
posed by  the  statate,  but  the  privilege  was  a 
constltntional  privilege,  which  coold  not  be 
interfered  with  by  statute.  The  undertaking 
was,  therefore!  wboUy  withoat  consldwatkm 
and  T<rid. 

The  Judgmnit  and  mlee  are  reraised  and 

the  cause  remanded. 

We  concur:   McFARLAND,  J.;  TEMPLE, 

J. 

(US  Cal.  619) 

MERSFELDER  v.  SPRING.    (S.  F.  2,663.) 
(Supreme  Court  of  California.   June  20,  1902.) 
APPEAL— ni  SM  ISSALr-BOND. 
Code  Civ.  Proc.  J  amended  by  Act 

March  16,  1896  {St.  1395,  p.  59),  provides  that, 
when  it  appears  to  the  satisfactioD  of  the 
court  from  which  appeal  was  taken  that  the 
appeal  bond  has  become  inadequate  aa  security 
for  paymeut  of  the  judgment  appealed  fram, 
it  may  order  a  new  bond,  as  a  condition  to 
maintenance  of  the  appeal,  and,  in  case  it  Is 
not  famished,  execntiou  may  issne  on  the  judg- 
ment, as  If  no  undwtaklug  to  stay  execution 
had  been  given.  Held,  that  the  bond  referred 
to  was  a  stay  bond,  and  it  was  intended,  in 
cose  a  new  one  was  not  givea,  not  that  ap- 
peal should  be  dismissed,  out  that  execution 
might  issue. 

Department  2.  Appeal  from  superior  court, 
Marin  comity;  F.  M.  Angelotti,  Judge. 

Action  by  William  Mersfelder  against 
Emelle  T.  Spring.  Judgment  for  plaintiff, 
and  defendant  appealed.  Plaintiff  moves  to 
dismiss  appeal.  Denied. 

George  D.  Gtdllns,  for  appelant  O.  7. 
Humphrey,  for  appdlee. 

BEATTY,  C.  J.  This  ia  a  motion  to  dismiss 
an  appeal,  based  upon  the  following  amend- 
ment  to  section  954  of  the  Code  of  Civil  Pro- 
cedure, approved  March  16,  1895  (St.  1895,  p. 
S8):  "When  it  Is  made  to  appear  to  the 
satisfaction  of  the  court  or  a  judge  there- 
of, from  which  the  aK>eal  was  taken,  that  a 
surety  or  sureties  upon  an  appeal  bond  from 
any  cause  has  or  have  become  insuffldent, 
and  the  bond  or  undertaking  Inadequate  as 
security  for  the  payment  of  the  judgment 
appealed  from,  ttae  last  named  court,  or  a 
Judge  thereof,  may  order  the  giving  of  a  new 
bond,  with  sufficient  sureties,  as  a  condition 
to  the  maintenance  of  the  appeal.  The  said 
bond  or  undertaking  shall  be  approved  by 
the  last  named  court  or  a  Judge  thereof;  and 


In  case  said  sureties  fail  to  Justify  before  said 
last  named  court,  or  a  judge  thereot  or  fail  to 
comply  with  the  order  to  appear  and  Justify, 
execution  may  issue  upon  the  Judgment  as 
If  no  undertaking  to  stay  execution  had  been 
given."  It  appears  from  the  ^pers  upon 
which  the  motion  was  submitted  that  the  no- 
tice of  appeal  herein  was  served  in  November, 
1900,  and  that  an  undertaking  in  due  form 
was  prot>erty  filed,  l^ereafter  the  following 
order  was  made  by  the  superior  court:  "The 
motimi  of  the  plaintiff  for  an  order  requiring 
the  giving  of  a  new  bond,  with  sufficient 
sureties,  as  a  condition  to  the  maintenance 
of  the  appeal  to  the  supreme  court,  coming  on 
this  day  regularly  to  be  beard,  C.  F.  Hum- 
phrey, Esq.,  appearing  for  the  plaintiff,  and 
no  one  appearing  for  the  defendant,  and  It 
having  been  proved  to  the  satisfaction  of  this 
court  that  noUce  of  this  motion  was  regular- 
ly saved  upon  the  attorney  ot  record  for  said 
defendant,  and  it  further  appearing  to  the 
sattsfactlon  of  the  coiut  that  the  defendant 
heretofore  appealed  from  the  order  denying 
the  motion  for  a  new  trial  in  this  case,  and 
gave  a  b<Kid  therein  for  tbe  payment  of  costs 
and  for  a  stay  of  proceedings  pending  said 
appeal,  and  that  since  the  giving  of  said  bond 
the  sureties  upon  such  a^^l  bond  have  be- 
come insufficient,  and  the  undertaking  Inade- 
quate as  security'for  the  payment  of  the  judg- 
ment In  said  cause.  It  Is  ordoed  that  the  said 
defendant,  within  ten  days  of  the  service  oa 
her  and  her  attorney  of  record  of  a  copy  of 
this  order,  give  a  new  bond,  with  sufficient 
sureti6s,  as  a  condition  to  tbe  maintenance 
of  said  appeal."  Notice  ,of  this  order  was 
served  on  appellant,  but  no  new  bond  or  mi- 
dertaklng  was  ev^  filed. 

The  question  is  whether,  upon  these  facts, 
a  proper  ctMOStructlon  of  the  above^uoted 
amendm«it  to  the  statute  requires  a  dismissal 
of  the  appeal.  Tbe  language  of  the  am^d- 
ment  Indicates  that  its  author  had  failed  to 
appreciate  the  difference  between  an  appeal 
bond  and  a  stay  bond,— the  undertaking  for 
9300,  which  sustains  the  appeal,  and  the  un- 
dertaking for  twice  the  amount  of  the  Judg- 
ment, which  stays  its  enforcement  pending 
the  appeal.  The  bond  to  which  the  amend- 
ment relates  is  evidently  the  stay  bond,— the 
bond  wblch  must  be  adequate  as  a  security  fw 
the  payment  of  ttae  Judgment;  and  the  provi- 
sion Is  that,  if  It  Is  found  Inadequate  tor  that 
pinrpose,  the  court  or  Judge  may  order  the  giv- 
ing of  a  new  bond,  with  sufficient  sureties, 
"as  a  condition  to  tbe  maintenance  of  the  ap- 
peal." This  certainly  sounds  as  If  the  l^ls- 
lature  intended  that.  In  case  the  sureties  on 
a  stay  bond  become  insufficient,  a  new  stay 
bond,  with  sufficient  sureties,  must  be  fur- 
nished, or  the  appeal  dismissed,  notwithstand- 
ing a  good  appeal  bond  has  been  duly  ffied. 
If  the  amendment  should  be  so  constnwd.  It 
would  establish  a  most  unreasonable  discrimi- 
nation against  an  appellant  who  has  endeav- 
ored, but  failed,  to  furnish  a  good  stay  b»nd; 
for  it  has  no  application  to,  and  visits  no 
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penalty  npon,  one  vho  haa  oot  attempted  to 
stay  the  enforcement  of  a  Jud^ent  It  may 
be  doubted  wbether  an  attempt  to  impose 
nicb  a  discriminating  borden  npon  the  right 
of  appeal  would  be  constitutional;  but  how- 
ever this  ma;  be,  we  think  that  the  amend- 
ment 1b  susceptible  of  a  construction  more 
In  accordance  with  Justice  and  the  long-estab* 
llstaed  practice  here  In  the  matter  ot  appeals. 
The  expression,  "as  a  condition  to  the  mainte- 
nance of  the  appeal.*'  may  be  subordinated 
to  the  more  d^nlte  and  explicit  provision  In 
the  last  clause  of  the  section  that,  upon  fatl- 
nre  ot  new  sureties  to  Justify,  "execution  may 
Issue  upon  the  Judgment,"  etc.  We  think 
tha^  under  an  allowable  construction  of  the 
amendment,  the  only  consequence  of  a  failure 
to  Iceep  the  stay  bond  good  Is  that  execution 
may  be  Issued  as  if  no  undertaking  to  stay 
execution  had  been  given. 
The  motion  to  dismiss  Is  denied. 

We  concur:  UcFARLAXD,  J.;  BEN- 
8HAW,  J. 


(IM  Cal.  S38) 
TTTKON  RIVBR  STEAMBOAT  00. 
GRATTO  et  sL    (&  F.  2.234.)> 
(Supreme  Court  of  California.   June  12.  1902.) 

SALE— PASaiNO  OF  TITI^tt-TROVER. 
Where  defeudantB  agreed  to  tarnish  tbe 
materials  and  construct  a  barge  for  plaintiff, 
to  be  paid  for  as  work  progressed,  and  defend- 
ants complied  with  the  coutract,  bat  plaintiff 
paid  only  part  of  the  price,  and  failed  and  r»> 
fused  to  pay  the  balance,  tiUe  did  not  pass, 
M  that  plalntl^  not  hsTing  possession  or  right 
of  possession,  cannot  maintain  tnrer  fin:  sale 
of  the  barge  1^  defendants  to  another. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Wm.  B. 
Dalngerfleld,  Judge. 

Action  by  tbe  Yukon  River  Steamboat  Com- 
pany against  Richard  Gratto  and  another. 
Judgmott  for  plaintiff.  Defendants  appeal. 
Reversed. 

A.  Uorg«itbal,  for  appellant!.  T.  Oi  Jnd- 
klns  and  Cannon  It  Freeman,  for  respood- 

flOL 

VAN  DTKB,  J.  This  action  ti  In  tbe  na- 
ture of  trover  for  the  conversion  of  a  barge^ 
Plaintiff  had  Judgment,  and  the  defendants 
appeal  from  the  Judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial.  Tbe 
plaintiff  is  a  corporation,  and  tbe  defendants 
are  copartners,  engaged  In  tbe  boat-bullding 
business  in  the  dty  and  county  of  San  Fran- 
cisco. Tbe  barge  in  question  was  built  by 
tbe  defendants  under  an  agreement  entered 
Into  between  themselves,  as  parties  of  the 
first  part,  and  said  company,  as  party  of  the 
second  part,  on  tbe  ISth  day  of  April,  180S. 
to  tbe  effect.  **tbat  the  said  Gratto  &  Relm- 
ers,  parties  of  the  first  part,  for  the  consid- 
eration hereinafter  named,  agree  to  construct 
and  build  for  tiie  said  party  of  tbe  secwd  part 
a  barge,  according  to  tbe  spcclficaUoDs  hereto 

s&abeailng  dcalad  July  U.  iHth 


annexed,  of  tiie  fotlowlng  dlmenslona,  to  wit: 
L^gth,  one  hundred  and  fifty  feet;  breadth, 
thirty-four  feet;  depth  on  side,  molded,  six 
feet  and  two  Inches.  They  also  agree  to  fur- 
nish aU  materials  required  In  completing  said 
hull  and  pilot  bouse,  do  all  the  blacksmith 
work  and  carpenter  work  and  painting,  and 
launch  said  barge  in  the  waters  of  the  bay 
of  San  Francisco  on  or  before  the  25tb  day 
of  May,  1898.  In  consideration  wbo-eof,  the 
eald  party  of  the  second  part  promises  and 
agrees  to  pay  to  tbe  said  Gratto  &  Relmei-s,  of 
the  first  part,  the  sum  of  six  thousand  two 
hundred  and  fifty  dollars  ($6,250.00),  Dnited 
States  gtdd  coin.  In  the  following  mannra: 
Fifteen  hundred  dollars  <$1.500)  on  the  day  of 
signing  this  contract;  three  thousand  seven 
hundred  and  fifty  dollars  <$3,750)  as  the  work 
progresses;  and  the  balance,  of  one  thousand 
dollars  ($1,000),  at  the  time  said  barge  Is 
completed  and  launched."  The  defendants  at 
once  proceeded  to  build  tbe  barge  according 
to  the  agreemeoL  As  the  president  of  the  plain- 
tiff company  testifies,  '*They  went  right  ahead 
with  tbe  construction  of  the  barge  according 
to  their  contract,  and  fulfilled  their  contract  la 
first  class  shape."  Tbe  barga  was  completed 
about  the  2Sth  of  May,  ready  for  launching, 
but  at  that  time  there  was  a  balance  due 
and  unpaid  of  $2,850;  and  tbe  officers  of  the 
plaintiff  company  were  unable  to  raise  the- 
money  from  their  stockholders,  as  the  presi- 
dent of  the  company  at  the  trial  testifies: 
"We  have  not  paid  any  more  mon^  under 
this  contract  than  I  have  testified  to.  and  w» 
never  had  possesion  of  tbe  barga  We  itill 
owe  this  money  on  tbe  barge."  As  she  was 
liable  to  Injury  from  shrinkage  in  tbe  weath- 
er after  completion.  It  was  concluded  amonir 
an  parties  to  have  her  launched,  which  was 
done  on  June  lOtb,  on  which  occasion,  as 
testified  to  by  the  secretary  of  tbe  plaintlir 
'  company,  d^endanta  said  to  the  president  of 
tbe  compsny:  *There  she  la.  When  you  pay 
for  ber  you  can  have  her,"  And  further  on 
he  testifies:  "We  have  never  tendered  to 
tbem  tbe  balance  of  this  money."  l%e  bBrg» 
was  constructed  for  a  special  purpose,  to  be 
used  on  the  Tukon  river.  In  Alaska,  where  it 
Is  customary  to  carry  the  freight  In  tbe  b<M; 
and  for  that  reason  the  deck  was  built  lighter 
tban  aa  barges  thst  sre  used  In  and  abont 
tbe  bay  of  San  Francisco,  where  it  appears 
to  be  customary  to  carry  the  load  o&  de<^ 
Instead  of  in  tbe  hold.  The  plaintiff  company 
was  unable  or  unwilling  to  pay  tbe  balanc* 
due,  and  the  barge  was  left  upon  tbe  hands 
of  tbe  builders;  and,  the  season  for  sending 
her  to  Alaska  being  over,  on  the  23d  of  Au- 
gust. I80a  the  defendants  advertised  and  aoSA 
ber  at  public  auction. 

The  finding  of  the  trial  court  ''that  at  all 
the  times  mentioned  In  tbe  plaintiff's  com- 
plaint, and  at  tbe  time  of  the  conunencement 
of  said  action,  plaintiff  was  the  owner  of, 
and  entitled  to  the  possession  of.  said  barge,** 
Is  not  sustained  by  tbe  evidence,  but  on  the 
contrary,  it  Is  squardy  against  It   inidcr  0» 
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contract  It  was  not  to  become  Uie  owner  ot 
tte  targe  nntS  paid  for;  and  It  la  dearie 
riiown  and  admitted  tbat  the  defeudanta  fnl- 
Uled  tlidr  part  of  tbe  contract  to  the  letter, 
but  tbat  tbe  plaintiff  corporation  never  com- 
Idted  with  the  terms  of  Iti  omtract,  and  there* 
fore  did  not  become  tbe  owner  <tf  the  barge, 
and  waa  never  In  posseasIoD  w  oitltled  to  the 
poesesalqn.  In  darkson  v.  Stevens,  lOtt  U.  S. 
BOS,  i  Snp.  Ot.  200.  27  I*  Ed.  ISO.  this  ques- 
tion to  thoronghly  considered,  and  many  cases 
icf erred  to,  both  In  Sngland  and  this  coon- 
try.  That  was  a  case  for  the  construction 
of  what  was  caUed  "Stevens  Battery"  for 
Qie  government,  upon  payments  by  Install- 
menla;  and,  the  payments  not  having  been 
all  made  or  possession  takui,  tbe  court  held 
tbat  'nhe  United  States  bad  no  tlUe  to  the 
Stevens  Batto-y,  but  tbat  the  property  In  It 
had  continued  In  Robert  h.  Stevens  until  hla 
death,  and  passed  by  his  will  to. Edwin  A. 
Stevens,  as  residuary  legatee.''  In  Cordjnell 
T.  Bennett,  Hi  OL  470.  It  was  held  that  one 
who  enters  into  a  contract  wltb  another 
whereby  it  la  agreed  that  he  shall  own  cer- 
tain personal  property  on  the  performance 
9l  certain  conditions  by  him  has  no  complefe 
ownersbin  eltfao'  general  or  special,  In  tbe 
pnverty  by  virtue  of  the  contract  It  la  held 
to  be  a  contract  for  purdiase,  and  not  a  pur- 
chase. In  Andrews  v.  Durant,  11  N.  T.  35, 
42  Am.  Dee.  SS^  It  is  said:  "The  general 
rale  is  tbat  If  a  pttson  contracts  with  another 
for  a  ebttttel  whltb  la  not  In  alstttice  at  the 
time  of  the  contract,  though  he  pay  bim  the 
whaHa  value  In  advance,  and  the  other  pro- 
ceeds to  execute  the  order,  the  buyer  acquires 
BO  property  hi  the  chattel  tlU  it  Is  finished 
and  ddlvercd  to  him."  Here  It  has  been  seen 
tihat  only  a  little  over  one-half  of  the  agreed 
price  was  ever  paid,  and  tbat  the  plaintiff 
company  defaulted  In  Its  contract,  and  wai 
unable,  or,  under  the  clrcumatancea,  unwilling, 
to  comidete  It  In  BenJ.  Sales  (Tth  Ed.>  p. 
»6,  It  is  said:  "In  America  tbe  prevailing 
rule  la  that  In  tbe  sale  or  manufacture  of 
things  to  be  paid  for  by  Instaiiments,  or  as  the 
work  of  manufacture  progresses,  the  title  does 
not  pass  as  fast  as  the  instaUments  are  paid, 
but  only  wh«i  they  are  all  fnlly  paid,  unless 
tite  facta  and  drcumstancea  show  that  a  dif- 
ferent intention  existed." 

The  finding  <tf  tbe  court  tbat  at  all  such 
times  said  barge  was,  and  now  Is,  ot  the  val- 
M  of  9ti.2S0,  is  not  sustaloed  by  the  evidence, 
bat  against  It  As  already  stated,  the  barge 
was  constructed  for  a  epedal  purpose,— to  be 
used  on  tbe  Yukon  river,— and  not  suitable 
tor  the  trade  here.  At  tbe  time  she  was 
built  there  was  a  rush  In  building  vessels 
to  be  used  there  tbat  season,  and  her  construc- 
tion hurried  la  consequence,  which  caused  a 
considenible  waste  In  building  material.  The 
teige  was  sold  over  two  months  after  being 
launcfaed.  and  after  the  season  for  faking  her 
to  the  Yukon  bad  passed.  She  was  sold  at 
putrilc  auction.  &tter  notice,  for  $2.97K:  and 
tha  purchaser  offered  to  forfeit  his  deposit  oC 


9100  and  leave  the  barge  on  the  hands  eC 
the  builders,  and  builders  also  oSeieA 
the  barge  at  tbat  time  to  the  plaintiff  company 
upon  payment  of  tbe  balance  due  under  the 
contract,  which  ottee  waa  refused.  Tbe  find- 
ing ot  the  court  to  reference  to  the  value 
must  have  been  based  upcm  the  coat  of  the 
construction  under  the  contract  which  Is  not 
the  rule.  On  tbe  contrary,  the  rule  Is  that  the 
value  at  the  time  and  place  <tf  oonvonion 
is  the  measure  of  damages  (Civ.  Code,  i  8336; 
Ilamer  v.  Hathaway,  33  Cai.  117),  and  **tbe 
price  at  which  the  goods  have  been  disposed 
of  at  public  auction  Is  evidence  of  the  market 
value"  (26  Am.  A  Eng.  Euc.  Law,  p. 

Notwithstanding  the  court  found  that  the 
plaintiff  was  the  owner  and  oitltled  to  the 
possession  of  the  barge.  It  also  found  that  at 
tbe  time  of  tbe  alleged  conversion  of  the  prop- 
oty  **the  plaintiff  was  Indebted  to  the  de< 
fendants  In  the  sum  at  $2,860,  u  a  balance 
due  defendants  for  work,  labor,  and  services 
done  and  perfnmed  and  materials  furnish^, 
In  the  construction  of  said  bazge  for  idatntiff, 
no  part  of  which  has  been  paid  by  tbe  plain- 
tiff." Tbe  findings  are  clearly  confilctlng  and 
hiconslatent  with  each  other.  Under  the  con- 
tract ss  shown,  the  plainUfF  company  did 
not  become  the  owner,  nor  was  it  entitled 
to  possesalon,  until  full  payment  was  made, 
and  here  tt  Is  fbund  that  nearly  <»ie>half  ot 
the  contract  price  remained  unpaid  up  to  the 
time  el  the  trial. 

Under  the  facts  and  circumstances  ot  thla 
case,  trover  wUl  not  lie.  The  ^bitlfl  in 
troTcr  mnat  have  possession,  or  right  to  the 
Iflunedlate  possession.  In  TMscony  v.  Orr,  4» 
.  Cal.  017,  this  court  says:  '*It  la  waU  settied 
that  a  person  having  nelUkw  the  poesosslon. 
nor  the  right' to  poasessl<m,  et  personal  chat- 
tels, cannot  'maintain  trespass  or  trover  for 
an  injury  done  to  the  prepatf.**  Oudlndk 
V.  Bennett,  supra;  Clarkson  v.  Stevena,  supra. 
And  In  BenJ.  Sales  ath  Ed.)  p.  825,  tt  Is 
further  said:  "In  tlie  case  of  resale,  a  buyer 
In  default  cannot  maintain  trover  against  the 
vendor,  behig  deprived  by  his  d^anlt  ot  tbat 
rigbt  ot  poBseadfW  without  which  trover  will 
not  Ue." 

Judgment  and  order  appealed  from  revers- 
ed. 

We  concur:  HARBISON,  J.;  OASOUTTE,. 

J. 

'  '  (136  Cal.  642) 

SHARP  V.  SCOTTISH  TTNION  ft  NAT. 
INS.  CO.    (8.  F.  2,096.)» 
(Supmne  Court  ot  California.   June  12,  1902.> 

FIRE  POLICT  —  TAUDITT  —  OWNERSHIP  OP 
PROPBRTT  —  HISRBPRBSBNTATION  —  COM- 
UENCEMBNT  OF  PORBCLOSUR&  SUIT— EF- 
FECT. 

1.  A  fire  policy  covering  property  owned  by 
a  husband  and  wife  jointly  was  written  in  th» 
name  of  the  husband  alone.  The  policy  con- 
tained a  provision  that  it  should  be  void  if  tho 
Interest  of  insured  was  other  than  sole  and  ud- 
conditional  ownership,  oc  it  any  matenai  fact 

'  RBhMrlna  donted.  m«  O  Pac  Slo. 
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was  concealed  or  misrepreseuted  by  liim,  or  in 
cape  of  any  fraud  or  false  swearing,  etc.  The 
policy  was  written  by  an  agent  of  the  insnrer; 
insured  himself  not  being  present  at  the  time, 
and  the  business  being  transacted  with  the 
agent  by  a  son  of  a  mortKaRee.  lusured  him- 
self made  no  written  application  for  the  policy, 
was  not  aware  of  the  clause  referred  to,  and 
made  no  representations  whatever  with  respect 
to  the  ownership  of  the  property;  the  agent 
apparently  acting  on  his  own  Informntiou. 
The  company  received  premiums  under  the 
policy,  and  did  not  offer  to  return  them.  Beld, 
that  the  fact  that  insured  was  not  the  sole 
owner  did  not  invalidate  the  policy. 

2.  A  fire  policy  provided  that,  if,  with  the 
knowledge  of  iiisnred,  foreclosure  proceedings 
were  commenced  on  any  of  the  property,  it 
should  become  void.  A  mortgngee  filed  a 
complaint  in  foreclosure,  as  stated,  to  prevent 
the  running  of  limitations.  Summons,  how- 
ever, was  not  issued,  and  the  mortgage  was 
renewed,  and  the  suit  dismissed,  without  the 
knowledge  of  insured  that  the  complaint  bad 
been  filed.  The  policy  expressly  provided  that 
"losB,  if  any,  is  payable  to  S.,  moitgagee." 
Beld,  that  the  policy  was  not  invalidated. 

Department  1.  Appeal  from  supwior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  P.  A.  Sharp  against  the  Scottish 
Union  &  National  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ernest  Sevier  and  J.  W.  Goodwin,  toe  ap- 
pellant.  A.  3.  Monroe,  for  respondent 

VAN  DYKE,  J.  This  Is  an  action  on  a  pol- 
icy of  Insurance  against  fire.  Verdict  and  Judg- 
ment went  for  the  plaintiff,  and  the  appeal  is 
taken  from  the  Judgment,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 
The  name  of  the  Insured  mentioned  In  the 
policy  waa  Archie  McBrlde,  and  the  dwelling 
bouse  and  property  Insured,  It  appears,  was 
at  the  time  owned  by  said  Archie  McBride 
and  his  wife,  Edith  McBride,  Jointly;  and  It 
li  contended  by  the  appellant  that  the  Judg- 
ment  should  be  reversed  on  the  ground  that 
there  can  be  no  recovery  In  this  case,  Inaa- 
mncb  as  the  policy  contains  a  clause  to  the 
^ect  that,  If  the  interest  of  the  Insured  In 
fbe  property  insured  be  other  than  uncondl- 
tlonal  and  sole  ownership,  the  policy  shall  be 
Told.  Such  provisions  are  usual  In  policies 
of  Insurance  against  fire,  and  are  Inserted, 
of  course,  for  the  protection  of  the  Insmw, 
on  the  theory  doubtless  that  one  who  owns 
property  wlU  be  more  likely  to  exercise  care 
In  Its  protectlcm  than  one  who  has  none,  or 
but  a  small  Interest  In  It.  But  insurance  pol- 
icies, like  all  other  contracts,  should  be  con- 
sidered as  a  whole,  and  the  different  parts 
thereof  read  together.  It  la  provided  in  the 
policy  under  consideration:  "This  entire  pol- 
icy shall  he  void  If  the  Insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise, 
any  material  fact  or  circumstance  concerning 
this  Insurance,  or  the  subject-matter  thereof, 
or  If  the  interest  of  the  Insured  In  the  prop- 
erty be  not  truly  stated  therein,  or  In  case  of 
any  ^ud  or  false  swearing  b;  the  insured 
touching  any  matter  relating  to  this  insurance, 
or  the  subject-matter  thereof,  whether  before 


or  after  loss."  In  this  case  no  fraud,  false 
swearing,  concealment,  or  misrepresentation 
is  suggested.  The  policy  was  written  by  the 
agent  of  the  defendant  company,  and  he  tes- 
tifies: "When  I  wrote  this  policy  my  office 
was  here  In  Eureka,  and  I  wrote  the  policy 
there,  and  Mr.  McBride  at  that  time  resided 
on  the  property,  about  twenty-six  or  thirty 
miles  away  from  Eureka.  Mr.  McBride  was 
not  present  when  the  policy  was  yvrltten,  and 
I  didn't  know  that  Mrs.  McBride  owned  an 
undivided  half  of  the  property.  I  did  not  say 
anything  to  Mr.  McBride  about  his  title  to  the 
property,  and  did  not  tell  him  what  kind  of  a 
policy  I  was  going  to  write,  nor  anything 
about  the  conditions  that  were  to  be  hi  Oie 
policy."  A  Mr.  Noe,  son  of  the  mortgagee 
plaintiff,  It  seems,  transacted  the  business 
with  the  agent  of  defendant  and  prepared 
the  mortgage  clause  which  was  Inserted  In 
the  policy  by  said  agent  He  says:  "I  had 
no  cpnversatlon  with  Mr,  Dickson  about  the 
title  or  character  of  the  property.  He  fixed 
the  amount  of  the  Insurance.  He  brought  the 
policy  to  my  office,  and  I  kept  it  until  after 
the  fire,  as  the  representatlTe  of  the  mort- 
gagee." There  was  no  written  application  for 
the  polity  upon  the  part  of  McBride,  and  It 
seems  he  was  not  aware  of  the  clause  In  the 
policy  referred  to,  nor  did  he  make  any  repre- 
sentations or  statements  with  reference  to  the 
ownership  of  the  property;  but  the  agent  lu 
preparing  the  policy,  It  seems,  acted  upon  his 
own  Information  in  the  premises.  The  com- 
pany received  a  premium  on  the  whole  of  the 
value  of  the  property,  whereas  «Uy  a  portion, 
to  wit  the  house  and  furniture,  was  destroy- 
ed, and  the  claim  of  the  plaintiff,  aa  mort- 
gagee, Is  limited  to  a  portion  of  the  loss  apon 
the  house  alone.  The  company  retains  the 
consideration  of  the  contract  and  at  the  same 
time  Is  seekhig  to  escape  liability  thereunder, 
without  ever  offering  to  rescind.  On  the  con- 
trary, with  fun  knowledge  of  all  the  facts, 
and  utter  the  fire  occurred,  it  offered  $500  hi 
compromise  for  the  loss  occasioned  thereby. 
In  Assurance  Co.  v.  Abrams,  82  C.  G.  A.  481, 
89  Fed.  936,  it  is  said:  "Sound  reason,  as 
well  as  the  weight  of  authority,  inclines  us  to 
the  view  that  when  the  assured  has  an  Insur- 
able Interest  In  the  property,  and  in  good  faith 
applies  for  Insurance  upon  the  same,  and 
makes  no  actual  misrepresentation  or  conceal- 
ment of  hia  Intoest  thoreln,  and  the  insnraiice 
company  refrains  from  making  inqairy  con- 
cerning his  Interest,  and  issues  a  policy  to  him, 
and  accepts  and  retains  his  premium,  the  com- 
pany must  be  presumed  to  have  knowledge 
of  the  condition  of  his  title,  and  to  assure  the 
property  with  such  knowledge."  In  this  case 
the  property  insured  consisted  of  a  dwelling 
house  of  the  estimated  value  of  91,800;  fur- 
niture therein,  $300;  and  bam,  $400;  and  the 
Insurance  ran  from  June,  1896,  to  June,  1899, 
and  the  fire  occurred  January,  1898.  In  Ai- 
len  V.  Insurance  Co.,  133  Cal.  29,  66  Pac.  13S, 
It  is  said:  "The  issue  of  a  policy  u^n  known 
facts  waives  all  conditions  Inconsistent  there- 
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with."  In  Investment  Co.  T.  Woodworth.  124 
Cal.  1C9,  50  Pac.  801,  a  similar  defense  was 
set  up  to  a  recovery  on  a  fire  Insurance  pol< 
Icy,  and  the  court  say:  "Notwithstanding 
the  fact,  then,  that  plaintiff's  Inter^t  In  the 
property  was  not  that  of  a  sole  and  uncondi- 
tional owner,  nevertheless  she  did  have  an 
Insurable  interest,  which  will  support  h^  ac- 
tion." The  policy  also  contained  a  provision 
that  If,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  should  be  commenced 
on  any  of  the  property  covered  by  the  policy. 
It  should  become  void.  It  appears  that  dur- 
ing the  period  covered  by  the  Insurance,  pro- 
ceedings were  commenced  to  forecloee;  that 
Is,  a  complaint  was  filed,  as  stated,  for  the 
purpose  of  preventing*  a  bar  to  the  action  by 
the  statute  of  limitations.  Summons,  bow- 
ever,  was  not  Issued,  and  the  mortgage  was 
renewed  and  the  suit  dismissed,  without  Mc- 
Brlde'8  becoming  acquainted  with  the  filing 
of  the  complaint  In  such  action;  yet  it  is  con- 
tended by  the  appellant  that  this  defeats  re- 
covery In  this  action.  But  the  policy  ex- 
pressly provides  that  "loss,  if  any.  Is  payable 
to  Phoebe  A.  Sharp,  mortgagee,  as  her  in- 
terest may  appear";  and  it  has  been  repeat- 
edly held  that,  notwithstanding  such  clause 
in  the  policy,  the  mortgagee,  to  whom  It  Is 
made  payable,  may  bring  suit  to  foreclose. 
In  Oakland  Home  Fire  Ins.  Co.  v.  Bank  of 
Commerce  (Neb.)  66  N.  W.  646,  It  was  said: 
"As  we  view  the  case,  the  mortgagee  was  en- 
titled to  recover  to  the  extent  of  Its  Interest, 
without  regard  to  acts  or  omissions  of  the 
owner  which  might,  as  between  the  Insure 
and  such  owner,  defeat  a  recovery."  In  In- 
surance Co.  V.  Boardman,  49  Pac.  92  (a  Kan- 
sas case),  the  court  say:  "But  these  provi- 
sions appear  In  an  entirely  different  light 
when  construing  the  policy  with  the  mort- 
gage clause  attached.  In  an  action  brought  by 
the  mortga^;e.  •  •  ♦  The  Insurer  must 
have  known  when  attaching  the  mortgage 
clause  that  It  might  become  necessary  for  the 
mortgagee.  In  order  to  protect  his  Interest 
under  the  mortgage,  to  commence  foreclosure 
proceedings." 
Tbe  Judgment  and  order  are  affirmed. 

We  concur:    OAROITTTE,  J.;  HARBI- 

moN,  J. 


Cai.  58a) 

SPONOGLH  T.  CUBNOW  et  al.  (S.  P.  2,117.) 
(Supreme  Court  of  California.  June  17,  1902.) 

INSANE  ASYLUM— MEDICAL  SUPEHINTENDENT 
—REMOVAL— NECESSITY  FOR  OAUSE^TERM 
or  OPPICE— STATUTES— REPEAL, 

1.  Under  Const,  art.  20.  S  16.  providing  that, 
when  the  term  of  any  officer  Is  not  provided 
for  in  the  constitution,  his  term  may  be  de- 
clared by  law,  and,  if  not  bo  doclared,  auoh 
officer  Rhail  hold  his  position  during  the  plras- 
nre  of  the  authority  making  the  appointment, 
etc.  an  officer  whose  term  of  office  is  not  fix*  d 
by  law  holds  at  the  pleanuro  of  the  aiipoiiiting 
power,  and  may  be  removed  without  <  aii«e. 

2.  The  insanity  law  of  1807.  estubiiahing  a 
state  lunacy  comniii-siou,  providing  a  uniform 


government  of  the  state  hospitals  for  the  in- 
sane, and  for  the  care,  custody,  and  appre- 
hension of  persons  believed  to  be  iusane,  and 
for  the  transfer  of  unexpended  appropriations 
of  money  and  properties,  and  creating  a  state 
commission  in  lunacy,  (barged  with  the  exe- 
cution of  the  laws,  repeals  all  previous  acts 
relating  to  the  same  anbject-miitter,  iucluding 
section  2151  of  the  Political  Code,  which  fixes 
the  term  of  office  of  the  medical  superintend- 
ent of  the  insane  asylum  at  four  years. 

Department  1.  Appeal  from  superiw  court, 
Santa  Clara  county. 

Application  for  a  writ  of  certiorari  by  F. 
M.  Sponogle  against  3.  R.  Curnow  and  oth- 
ers, board  of  managers  of  Agnews  State  Hos- 
pital. Judgment  dismissing  the  writ,  and 
plaintiff  appeals.  Affirmed. 

H.  y.  Morehouse,  F.  J.  Hambly,  and  Henry 

E.  Helghton.  for  appellant.  Tlrey  L.  Ford, 
Atty.  Gen.,  and  Wm.  M.  Abbott;  Dep.  Atty, 
Gen.,  for  respondents. 

VAN  DYKE,  J.  This  was  an  application 
for  a  writ  of  certiorari  to  review  the  action 
of  the  board  of  managers  of  the  Agnews 
State  Hospital  In  removing  the  petitioner,  Dr. 

F.  M.  Sponogle,  as  medical  superintendent 
thereof.  From  the  return  to  the  writ,  con- 
taining a  transcript  of  the  proceedings  of 
said  board,  it  appears  that  the  petitioner  was 
appointed  superintendent  April  23i  18^7;  that 
at  a  meeting  of  said  board  August  23,  1889, 
In  response  to  a  call  or  dlrfection  by  the  gov- 
ernor of  the  state,  the  said  board  of  managers 
deposed  said  Sponogle,  and  declared  the  office 
held  by  him  vacant,  and  thereafter,  on  the 
same  day,  elected  or  appointed  Dr.  J.  H. 
Crane  as  his  successor  In  said  office.  The 
superior  court  of  Santa  Clara  county,  in 
which  said  proceedings  were  bad,  upon  the 
return  to  the  writ  affirmed  the  action  of  the 
board  of  managers,  and  dismissed  the  writ. 
From  this  judgment  tbe  plaintiff  appeals. 

The  appelant  urges  a  reversal  of  the  judg- 
ment of  the  court  below  mainly  upon  two 
grounds:  (1)  That  the  insanity  law  of  1897, 
BO  called,  requires  that  he  shall  be  removed 
only  for  cause,  upon  charges  preferred,  and 
after  an  opportunity  given  for  a  hearing;  (2) 
that  the  term  of  office  of  medical  superintend- 
ent of  Agnews  State  Hospital  was  four  years 
from  and  after  the  date  of  his  appointment, 
and  that  said  term  had  not  expired  when  he 
was  removed.  Respondents  meet  the  first 
point  made  by  the  ap[>eUant  with  the  conten- 
tion that  the  portion  of  the  law  which  re- 
quires that  tbe  cause  for  removal  must  be 
stated  in  writing,  and  served  upon  the  officer 
charged,  and  who  must  be  given  an  oppor- 
tunity to  be  beard.  Is  unconstitutional,  and 
of  no  effect.  Section  16  of  article  20  of  the 
constitution  reads:  "When  the  term  of  any 
officer  or  commissioner  is  not  provided  for  in 
this  constitution,  the  term  of  such  officer  or 
commissioner  may  be  declared  by  law;  and 
if  not  so  declared,  such  officer  or  commis- 
slouer  shall  hold  his  position,  as  such  officer 
or  commissioner,  during  the  pleasure  of  the 
authority  making  the  appointment;  but  In  no 
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case  shall  such  term  exceed  four  years.*'  The 
Insanity  law  of  IS'OT  does  not  fix  or  declare 
the  temi  of  office  of  the  medical  supcrlntend- 
cut,  and  thcrpfore  It  Is  contended  on  the  i>art 
of  respondents  that  the  tenure  of  the  office 
tmder  the  constitution  is  expressly  made  sub- 
ject to  the  pleasure  of  the  appointing  power. 
The  constitution  of  1S40  contained  a  similar 
proTislon  to  the  one  quoted  from  the  present 
constitution,  and  in  People  t.  Bill,  7  Cal.  97, 
this  question  was  fully  considered  and  deter- 
mined In  favor  of  the  ctmtentlon  of  the  re- 
■spondents  bore.  The  court  there  says;  "Two 
propositions  are  Inrolved  In  tills  case:  First, 
the  authwity  of  the  appointing  power  to  re- ' 
move  an  officer  when  the  term  of  office  Is  not 
fixed  hy  law;  and,  second,  the  constitution- 
ality of  the  act  consolidating  the  city  and 
county  goremment  of  San  Francisco." 
Then,  after  quoting  the  provision  of  the  old 
constitution,  being  similar  to  the  present,  the 
court  continues:  "WhCT,  thoefore,  the  time 
of  holding  Is  not  fixed,  the  tenure  of  the  office 
is  at  the  pleasure  of  the  appolntteig  power. 
This  power  of  removal  cannot  be  devested  at 
tekeu  away  exe^  by  limiting  the  term.  A 
law  which  provides  that  an  officer  may  be  re- 
moved in  a  certain  way,  or  for  a  cortain 
cause,  does  not  restrain  or  limit  the  power  of 
removal  to  the  cause  or  manner  so  Indicated, 
nie  power  to  ranove  Is  an  hieldent  to  the 
power  to  appoint,  as  a  general  proposition, 
and  Is  made  so  expressly  by  the  constitntlon. 
The  only  way  In  which  this  power  of  removal 
can  be  limited  is  by  first  fixing  the  duration 
of  time  of  office;  and  then  providing  the 
mode,  If  deemed  necessary,  by  which  the 
<^cer  may  be  removed  durlng^  the  term.  A 
law  which  simply  provides  that  a  party  shall 
not  be  removed,  except  In  a  given  case,  wh»e 
the  duration  of  the  office  Is  not  declared, 
would,  in  OUT  opInlfHi,  be  uncoDstltutlonal." 
Smith  V.  Brown,  58  Oal.  673,  was  a  case  In- 
volving the  removal  of  a  police  officer  of  the 
city  of  Sacramento  by  the  police  commission- 
ers thereof.  The  plaintiff  therein  claimed 
that  by  reason  ot  a  provision  in  the  statute 
he  was  appointed  during  "good  behavior,** 
and  therefore  the  board  had  no  power  to  re- 
move except  upon  char^m  preferred,  and 
after  a  trial  and  hearing.  A  Judgment  of  the 
lower  court  against  this  contention,  and  In 
favor  of  the  defendant,  was  affirmed  by  this 
court  upon  the  authority  of  People  v.  HIII, 
flupra.  A  similar  question  arose  In  Hl^^ 
V.  Cole,  100  Cal.  260,  31  Pac.  678,  Involving 
the  removal  of  a  chief  of  the  fire  department 
by  the  board  Of  trustees,  whweln  It  was  held 
that,  there  being  no  term  fixed,  the  officer 
held  at  the  pleasure  of  the  appolntli^  power, 
and  could  be  removed  without  cause. 

Under  tiie  claim  that  the  term  of  cMee  of 
medical  superintendent  of  Agnews  State  Hos- 
pital was  fixed  at  four  years,  the  appellant 
relies  upon  section  SlSl  of  the  Political  Code. 
To  meet  this  contention  respondents  main- 
tain that  the  act  of  1897  was  revisory  In  its 
uature^  and  superseded  all  the  former  acti 
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and  code  provisions  in  reference  to  the  asy- 
lums for  the  Insane.  The  title  at  the  act  of 
1^  reads:  "An  act  to  «tabllsh  a  state 
lunacy  commission,  to  provide  a  uniform  gov- 
ernment and  management  of  the  state  hos- 
pitals for  the  Insane,  and  to  provide  for  the 
care,  custody,  and  apprehension  of  persrais  be- 
lieved to  be  Insane,  and  the  commitment  ct 
Insane  persons,  and  providing  for  the  trans- 
fer of  un»pended  appn^rlatlons  of  mon^ 
and  properdee."  The  first  section  declares 
that  the  act  shall  be  known  as  the  "Insanity 
£aw,"  and  by  the  act  a  state  ccuamisslwi  In 
lunacy  Is  created,  charged  with  the  execution 
of  the  laws  relating  to  the  care,  cnstody,  and 
treatment  of  the  Insane,  and  Is  given  general 
supervl^n  over  all  the  state  hospitals  for 
the  Insane.  It  also,  as  it  were;  re-croites  the 
various  state  asylums  fw  the  care  and  treat- 
mmt  of  the  Insane,  and  provides  that  all  the 
property  and  moneys  are  to  be  transferred 
from  the  old  to  the  new  InatltntlonB  there- 
by created,  and  changes  the  names  of  all  snch 
Institutions  from  "asylum"  to  that  of  **Btate 
hospItaL"  Each  state  hospital  Is 'to  be  under 
the  control  ct  a  board  of  managers,  with  pow- 
er to  ai^nt  the  medical  soperlntoident  and 
otho^  necesrary  irfBcers  for  the  same,  and  gen- 
erally to  flupoTlse  and  manage  such  hospital; 
such  powera  and  duties  being  uniform 
throughout  the  different  hosjrttals.  It  also 
provides  for  the  manner  and  mode  of  the  com- 
mitment of  the  Insane  of  the  state  to  the 
Tarlous  hoqpltalSf  and  their  support  therein. 
Hie  first  Insane  asylum  was  established  at 
Stockton  by  an  act  of  1858,  and  thereafter 
oae  was  established  at  Napa,  In  1872,  and  an- 
other at  Agnews  In  1886,  and  one  In  SouOh 
em  California,  at  Hi^lands,  near  San  Ber- 
nardino, In  1889,  and  also  one  In  Mendodno 
county  in  IStjO;  each  one  by  a  separate  stat- 
ute, and  designiited  by  a  s^arate  nam& 
When  the  invviston  In  reference  to  the  Insane 
asylums  was  inserted  In  the  Code,  only  the 
one  at  Stocks  was  In  operatim,  and  the 
provision  is  In  terms  limited  to  that  asylum. 
We  think  it  la  apparent  that  the  Insanity  law 
of  1897  was  Intended  by  the  legislature  as  a 
complete  revision  and  substitute  for  all  pre- 
vious acts  relating  to  that  subject-matter,  and 
the  object  of  all  construction  of  statutes  Is 
to  get  at  and  give  effect  to  the  Int^tion  oe 
the  legislature.  The  title  of  the  act,  as  well 
as  all  of  Its  provIslMis,  would  strike  any  one 
as  being  Intended  to  cover  the  whole  subject 
of  the  care  and  management  of  the  Insane  and 
the  Institutions  provided  for  them  In  the 
state.  Including  the  appointment  or  electltm, 
of  the  various  t^cers  required  to  take  care 
of  and  manage  each  hospital  therdh  design 
natedr  It  would  be  unreasonable  to  sunwae 
that  the  leglslatoro  Intended  that  £be  whole 
title  and  article  ot  the  Political  Code  In  ref- 
«epce  to  Insane  ayslnms  should  be  repealed 
or  superseded  »ceptlng  section  2151  In  said 
article,  and  that  alone  should  remain.  Al- 
though an  act,  or  part  of  an  act,  may  not  be 
repealed  expressly  or  by  necessary  ImpUca- 
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tlon,  stOl  s  revision  of  the  whole  mibject-mat- 
ttr  coTerlnc  said  act  would  sniwrsede  all 
ffoch  portions  as  were  omitted  from  the  re- 
visory act  In  State  t.  Oookllng,  19  Cal.  501. 
In  discussing  this  subject,  the  court  Bay: 
"We  do  not  consider  that  the  rule  applicable 
bere  Is  that  this  is  a  repeal  by  Implication, 
as  that  rule  Is  usually  applied;  but  the  princi- 
ple fs  that,  when  the  leglslatore  makes  a  re- 
Tlsion  of  particular  statutes,  and  frames  a 
;;o>neral  statute  upon  the  subject-matter,  and 
from  the  framework  of  the  act  It  is  apparent 
that  the  legislature  designed  a  complete 
scheme  for  this  matter,  this  la  a  I^slatlre 
declaration  that  whaterer  is  embraced  in  the 
new  law  shall  prevail,  and  whatever  la  ei- 
cluded  Is  Ignored."  In  Murdock  t.  Mayor, 
etc.,  20  WaU.  590,  22  L.  Ed.  429,  the  supreme 
court  of  the  United  States,  in  passing  upon 
the  wune  question  In  reference  to  an  act  of 
congress,  say:  "We  are  ot  the  opinion  that  It 
was  their  Intention  to  make  a  new  law  so 
far  MB  Ibe  present  law  differed  from  the  for^ 
mer.  and  tliat  the  new  law,  embracing  all 
that  was  intended  to  be  preserved  ot  the  old, 
omitted  what  was  not  so  intraded,  became 
oMnplete  In  Itself,  and  repealed  all  other  laws 
«Q  tbe  subject  embraced  within  It"  In  Dil- 
lon T.  Blcknell,  lis  Oal.  Ill,  47  Pad  987,  this 
court,  in  dlscttsslog  a  dmilar  question,  says: 
"Wbererer  it  clearly  appears  that  tbe  Inten- 
tion of  the  legislature  by  the  later  act  Is  to 
revise  the  entire  subject-matter  of  the  tvnner, 
tbe  sabeequent  act  0[>enltes  as  a  r^eal  of 
the  former,  although  It  contains  no  precise 
words  to  that  effect"  And  Sedg.  St  &  Coaat. 
Law,  p.  124,  says:  "EJren  If  a  subsequent 
statute  be  not  repugnant  in  all  Its  provisions 
to  a  prior  one,  yet,  If  tbe  later  statute  was 
clearly  Intended  to  prescribe  the  only  rule 
which  should  govern  in  the  case  provided  for, 
It  repeals  the  original  act"  See,  also.  Tread- 
well  V.  Yolo  Co.,  62  CuL  Gharnock  v. 
Roee,  70  Gat.  192.  11  Pac.  625;  Hanley  v. 
Nxteot  Horsee  and  l^lrteeu  Head  of  Cattle, 
V7  Cal.  18S,  82  Pac  IOl  The  position  of  re- 
sptnidaita  la  coirect,  and  Is  snppwted  by  ac- 
Qiority.  Under  our  theory  of  government 
there  la  do  property  right  In  an  office.  Of- 
fieea  are  created  to  subserve  the  public  (ntw- 
ests,  and  not  for  the  beneflt  of  the  occupant 
thereitf ;  and,  where  the  term  Is'  not  fixed  by 
law,  there  la  no  reason  why  the  power  to 
appoint  should  not  also  possera  the  power  to 
remove  at  pleasure,  end  such,  aa  shown,  has 
been  the  practice. 
Judgment  attirmed. 

We  concur:   OABOUTTBi  X;  HABBISON» 

J.  — 

im  Cal.  ElO) 

ABBOTT  V.  JACK  et  al.    (L.  A.  1,028.)^ 
iSuprerae  Court  of  California.    June  9,  1902.) 

BAMK8-«A8BIBR— AUTHORITT— EVIDBNCB- 
CKRTIFICATES  OF  DEP08I1W 
STOCKHOLDERS. 
1.  In  an  action  on  certificates   of  deposit 
•ignad  ky  the  cashier  of  a  bank,  him  aHniaa- 
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nnal  statementa,  and  evldenc«  of  tbe  cnstom  of 
the  bank  or  of  the  cashier  in  issuing  such  de- 
posits, were  admissible  to  show  bis  authority  to 

do  80. 

2.  Where  the  by*laws  of  a  bank  provided 
that  the  cashier  should  have  power  to  sign  all 
papers  connected  with  tbe  busiuess,  and  per- 
form the  duties  necessary  for  tbe  traosactioa 
of  business,  he  had  power  to  sign  certificates 
of  deposit. 

3.  A  bank  has  anthorltr  to  issue  certifi- 
cate* of  deposit  payable  at  a  certain  time,  with 

interest 

4.  The  authority  of  a  bank  to  issue  certifi- 
cates of  deposit,  payable  at  a  certain  time, 
with  interest,  is  not  curtailed  by  Civ.  Code,  | 
576,  expressly  vesting  such  power  In  savings 
banks. 

5.  Ad  objection  by  a  respondent  on  aiveal 
that  the  statement  and  bis  amendments  were 
not  presented  to  tbe  judge  within  10  days  after 
service  of  the  amendment  ou  appellant's  attor- 
ney, and  On  6  days'  notice,  aa  required  by 
Code  Civ.  Proc.  |  669,  snbd.  S,  la  imtenable^ 
where  It  does  not  appear  when,  it  ever,  tbe 
ameodmeiits  were  served  on  appellant's  at- 
torney. 

6.  In  a  suit  on  certificates  of  deposit  against 
an  alleged  stockholder  of  the  Issuing  bsnk,  the 
court  found  that  defendant  never  was  a  sub- 
ecriber  for,  nor  appeared  on  the  books  ai  the 
owner  of,  nor  did  at  any  time  own,  any  shares 
In  the  bank.  On  appeal,  appellant  claimed 
that  sndi  findina  was  contrary  to  the  evidMce. 
Beld,  that  as  the  finding  was.  In  effect  only 
of  the  single  fact  that  defequant  was  not  a 
stockholder,  the  general  objectiou  to  the  suffl- 
ciency  of  tbe  evidence  to  sustain  It  was  net 
defective  because  not  specifying  the  partlco- 
lars  In  which  tbe  evidence  was  Insufflaent 

7.  In  a  suit  on  certificates  of  deposit  against 
an  alleged  stockholder  in  the  issuing  bank,  It 
appeared  from  the  stock  book  that  a  eertala 
number  of  shares  had  been  Issued  to  defend- 
ant and  that  the  same  stood  in  hw  name  un- 
til the  certificate  was  surrendered  and  can- 
celed. Two  days  after  the  certificate  was  is- 
sued, defendant  assigned  the  same  to  htr  hv^ 
baud,  hut  continued  to  appear  on  the  books  ec 
the  holder.  Tbe  husband  testified  that,  on 
notifying  defendant  of  the  issue  of  the  stoiA, 
she  refused  to  accept  it  and  that  he  told  her 
that,  if  she  woold  not  recrive  it  she  must  as- 
sign it  to  him,  but  there  was  no  finding  as  to 
such  facts.  He/d,  that  under  Civ.  Code,  | 
822,  providing  that  the  term  "stockholder"  In- 
cludes not  only  persons  appearing  on  the  books 
to  be  such,  but  also  every  equitable  owner  of 
stock,  a  finding  that  defendant  was  never  the 
owuer  of  any  stock  was  contzazy  to  the  evi- 
dence. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  San  Luis  Obisps 
county;  E.  P.  Unangst  Judge. 

Action  by  N.  J.  Abbott  against  Nellie  Hol- 
llster  Jack  and  others.  From  a  Judgment  for 
defendant  Jack,  and  for  plaintiff,  as  against 
defendant  Goldtree  Bro&  Company,  tot  a 
part  of  the  relief  asked,  plaintiff  appeals. 
Beveraed. 

S.  V.  Wright  for  appelant  W.  H.  Bpoi- 
cer  and  Lester  Jacobs,  for  respondents. 

SMITH,  O.  The  plaintiff  li  the  holder  of 
several  certificates  of  depoalt  of  date  Jannarir 
19,  1898,  purporting  to  have  twoi  laaoed  tm 
her  by  the  County  Bank  of  San  Lnla  OMqpo^ 
payable  In  six  months,  wltii  Interest  at  6  par 
cent  per  annum,  and  algned,  **B.  BL  Jack, 
Oaahler/'  and  of  othn>  aimllar  cerdOcata^ 
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purporting  to  have  been  Issued  by  the  bank 
to  ber  assignors,  dated  lu  the  years  1807  and 
ISiiS,  signed  by  the  cashier  or  assistant  cash- 
ier; and  she  brings  this  suit  against  the 
defendants,  as  stockholders  of  the  bank,  to 
recoTer  their  .proportionate  parts  of  the  In- 
debtedness alleged  to  be  due  to  her.  The 
findings  of  the  court  were  adverse  to  the 
plflintifT,  except  as  to  the  sum  of  $7.03  found 
to  be  due  to  her  from  the  defendant,  the 
Goldtree  Bins.  Company;  and  Judgment  was 
entered  accordingly  for  the  defendant  Mrs. 
Jack,  and  against  the  other  defendant  for 
the  amount  named.  The  plaintiff  appeals 
from  the  Judgments,  and  from  an  order  deny- 
ing a  motion  for  new  trial. 

On  the  trial,  the  genuineness  of  the  slgna- 
tore  of  R.  E.  Jack  and  his  official  character 
as  cashier  of  the  bank  having  been  proven, 
the  certificates  of  dopi^slt  issued  to  the  plain- 
tiff were  provisionally  admitted  In  evidence, 
subject  to  be  stricken  out  upon  the  failure 
of  the  plaintiff  to  coimect  them  with  the 
bank;  and,  all  evidence  upon  the  point  of- 
fered by  the  plaintiff  having  t>een  excluded, 
they  were  subsequently  stricken  out.  In  this, 
we  are  inclined  to  think,  the  court  erred- 
The  authority  of  the  cashier  of  a  bank  to 
receive  money,  and  to  issue  receipts  or  cer- 
tificates of  deposit  therefor,  seems  to  he  im- 
plied by  the  very  name  of  his  office  (Bouv. 
Diet,  Cent.  DlcL,  word  "Cashier");  and 
hence,  it  would  seem  that  such  a  receipt  or 
certificate  signed  by  him  must,  in  the  ab- 
sence of  proof  to  the  contrary,  be  taken  to 
be  the  act  of  the  bank.  But  however  this 
may  be,  certainly  his  authority  might  have 
been  proved  by  any  of  the  several  kinds  of 
evidence  offered  by  the  plaintiff  for  that  pur- 
pose—that Is  to  say,  by  the  semlonnual  state- 
ments of  the  cashier,  or  by  the  custom  of  the 
bank  or  of  the  cashier  (Phillips  v.  Lumber 
Co.,  130  Cal.  434,  02  Pac.  749;  Carpy  t.  Dow- 
dell.  l\r>  Cal.  C77,  47  Pac.  095);  and  we  are 
of  the  opinion,  also,  that  the  power  was  ex- 
pressly conferred  by  section  12  of  the  by- 
laws of  tlie  bank,  which  reads  as  follows,  and, 
taken  in  connection  with  the  nature  of  the 
office  of  tbe  cashier,  clearly  confers  upon  him 
the  authority  to  issue  such  certificates:  "The 
secretary  «  *  •  shall  as  cashier  have 
charge  of  the  funds  and  property,  books, 
papers  and  other  matters  of  the  bank  and 
shall  have  power  to  sign  equally  with  tbe 
president  all  drafts  and  papers  connected 
with  the  banking  business.  The  presidoit 
and  cashier  shall  further  perform  the  duties 
necessary  to  be  done  for  the  legitimate  trans- 
action of  business  under  such  rules,  regula* 
tions  and  restrictions  as  the  board  of  direct- 
ors may  by  resolution  prescribe."  Similar 
rulings  wore  made  as  to  the  other  certificates 
of  deposit  offered,  and  the  same  observations 
win  apply. 

There  Is  nothing  In  the  objectton  made  by 
the  respondent  that  the  trntik  itself  had  no 
authority  to  enter  Into  such  a  imnsaction. 
"Such  certificates  are  usual  with  commercial 


banks,"  which  have  full  power  to  couvract 
In  this,  and  In  all  other  respects  not  pro- 
hibited; nor  are  their  powers  curtailed  by  the 
statutory  provision  expressly  vesting  similar 
powers  in  savbigs  banks.  Civ.  Code,  S  576; 
aiurphy  T.  Bank,  119  Cal.  341,  51  Pac.  317: 
Magee,  State  Banks  &  Bank  Officers,  36  (dted 
by  appellant's  counsel). 

Nor  Is  there  anything  in  the  objection  made 
by  the  respondent  the  Goldtree  Bros.  Com- 
pany that  the  statement  and  their  amend- 
ments Vere  not  presented  to  the  Judge  for 
settlement  within  10  days  after  service  of  the 
amendments  on  plaintiff's  attorneys,  and  upon 
n  days'  notice.  Code  Civ.  Froc.  {  659,  subd. 
3.  It  does  not  appear  when  the  amendments 
were  served  on  the  plalntllC'a  att(ffn«y.  If 
ever. 

In  the  case  of  the  defendant  Mrs.  Jack, 
the  Judgment  rests  upon  the  single  finding 
"that  the  defendant  Nellie  Holllster  Jack 
never  was  at  any  time  or  at  all  subscrll>er 
for,  nor  appeared  on  the  books  of  the  Coonty 
Bank  of  San  Luis  Obispo  as  the  owner  of, 
nor  did  she  at  any  time  own,  330  shares,  or 
any  shares,  of  tbe  capital  stock  of  said  Coun- 
ty Bank  of  San  Luis  Obispo;  that  said  Nel- 
lie Holllster  Jack  was  never  at  any  time  a 
stockholder  of  the  county  Bank  of  San  I,uls 
Obispo."  This  is  attacked  by  tbe  appellant 
as  being  contrary  to  the  evidence,  and  It  is 
claimed  by  the  respondent  that  the  speclfl- 
catlon  of  the  particulars  In  which  the  evi- 
dence Is  Insufficient  to  Justify  it  Is  defective. 
But  we  do  not  thinfc  so.  The  effect  of  the 
finding,  though  varying  In  expression,  is  sim- 
ply that  the  defendant  was  not  a  stockholder; 
and  where  a  single  fact  is  thus  found  It  is 
sufficient  to  say  in  tbe  specification  that  tbe 
finding  is  not  Justified  by  the  evidence,  or  is 
contrary  to  the  evidence.  1  Hayne,  New 
Trials,  8  150,  and  cases  cited;  Bah-d  v.  Peall. 
02  Cal.  235,  28  Pac.  285;  De  Molera  v.  Mar- 
tin, 120  Cal.  548,  52  Pac.  825.  "The  object 
of  the  specifications  required  by  the  statute 
is  clearly  to  direct  the  attention  of  the  coort 
and  adverse  party  to  the  particular  point  on 
which  the  evidence  Is  claimed  to  be  Insuffi- 
cient, and  when  this  object  is  accomplished 
It  will  be  held  sufficient."  In  re  Yoakam's 
Estate,  103  Cal.  605.  37  Pac.  485.  We  are 
also  of  t^e  ' opinion  that  the  finding  is  con- 
trary to  the  evidrace.  From  tbe  stock  book 
of  tbe  corporation  It  appears  that  certificate 
Xo.  89,  for  330  shares  of  stock  to  Mrs.  Jack, 
as  owner,  was  issued  March  14.  1886,  and 
that  the  same  stood  in  her  name  on  the  books 
of  tbe  company  until  July  17,  1899.  when  It 
was  surrendered  and  canceled;  and  her  ac- 
ceptance of  the  certificate  Is  shown  by  ber 
written  asslgnmfflit  of  It  to  R.  E.  Jack,  ber 
husband,  of  date  March  16,  1890.  From  this 
it  appears  tbat  she  became  a  stocfcboldCT  of 
the  corpwatlon  on  or  before  March  16,  1896, 
and  that  she  continued  to  appear  as  snch  on 
the  books  of  tbe  company  imtil  the  cancella- 
tion of  the  certificate,  July  17,  1889.  She 
therefore  continued  to  be  a  stockholder,  as 
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the  term  Is  defliied  In  secHon  322  of  the  Olvll 
Code;  and,  under  the  provisions  of  that  sec- 
tion (no  facts  being  found  to  exonerate  her), 
she  contlnned  to  be  liable,  along  with  her 
husband.  CIt.  Code,  K  322,  324;  Duke  t. 
HnntlngtoD,  130  Cal.  274,  62  Pac.  510;  Balnes 
V,  Babcoek,  96  Cal.  593,  27  Pac.  674,  30  Pac 
776,  29  Am.  St.  Bep.  158;  Moore  t.  Boyd,  74 
Cal.  174. 15  Pac.  670;  O'Connor  v,  Wltherby, 
1X1  Cal.  628.  44  Pac.  227.  B.  B.  Jack.  In- 
deed, testified  that,  on  notifying  h^  of  the 
Jasae  of  the  stock,  she  refused  to  receive  It; 
xuid  he  further  testifies  that  he  told  her,  If 
she  would  not  receive  it,  she  must  assign  It 
to  him.  But  there  is  no  finding  as  to  these  or 
other  facts  toidlng  to  exonerate  her,  and  thdr 
effect  cannot,  on  the  record  as  presented,  be 
conBldered.  AH  that  la  material  to  the  Im- 
mediate  question  Is  that  it  appears  from  the 
assignment  qf  the  certificate  that  it  was  ac- 
cepted by  her.  and  hence  that  the  finding 
cannot  be  sustained.  On  a  new  trial  the 
question  of  her  liability,  as  affected  by  the 
facte  testUled  to  by  B.  B.  Jack,  or  otherwise 
anwaring,  can  be  considered;  and  as  It  Is 
dear  that  there  Is  a  liability  on  ber  or  her 
husband,  or  on  both,  the  plaintiff.  If  sbe  be 
so  advised,  should  be  permitted  to  amend  her 
complaint  1^  charging  the  latter  with  sndi 
liability. 

We  advise  that  the  judgment  and  order 
be  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  permit  the 
plaintiff  to  amend  her  complaint  If  she  be  so 
advised. 

-  We  concur:   fiAYNBS,  O.;  GEAT,  a 

PBB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  permit 
liie  plaintiff  to  amend  ber  complaint. 


(186  CaL  6«B) 

McT^BAN  T.  BALDWIN  et  al.    (L.  A.  1,088.) 

(Supreme  Court  of  California.   June  14,  1902.) 

LIS  PENDENS— DESCRIPTION  OF  JJiSD—JUUQ- 
HENT-NECKSSITY  OP  PLEADINQ 
—LIMITATIONS, 

1.  A  notice  of  lis  pendens  correctly  describe 
ed  the  laud  by  boundaries,  one  of  which  was 
a  road,  one  a  river,  the  third  a  fenced  bound- 
ary line,  and  the  fourth  a  surveyed  line,  and 
then  incorrectly  stated  that  it  was  located  in 
the  northwest  comer  of  a  ceitain  larger  tract. 
Held,  that  the  mistake  as  to  the  location  in  the 
larger  tract  did  not  render  the  description 
fatally  defective. 

2.  A  party  cannot  avail  lilmself  of  a  former 
judgment  as  a  defense  to  another  action  with- 
ont  pleading  it. 

3.  Defendant  commenced  an  action  for  pos- 
session of  land  against  plaintiff's  grantor,  and 
filed  notice  of  lis  pendens.  Pending  the  ac- 
tion the  conveyance  to  plaintiff  was  made,  and 
the  period  of  limitation  elapsed  between  that 
date  and  the  time  when  defendant  was  put 
into  possession  nnder  a  judgment  in  his  fiivor. 
Held  that,  as  the  statute  would  not  have  be- 
Rus  to  ma  iu  favor  of  plaintiff's  erantor  until 
the  tenninatioa  of  the  action,  it  md  not  begin 


to  run  lo  plaintlfrs  favor  until  then;  he  hav- 
ing taken  with  notice. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty; M,  T.  Allen.  Judge. 

Action  by  Susan  McLean  against  E.  J. 
Baldwin  and  oth^.  From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  Baldwin  alone  ap- 
peals. Beverssd. 

E.  J.  Baldwin  and  Works  &  Lee,  for  appel- 
lant J.  Bronsseau  and  Graves,  CMelveuy  & 
Shankland,  iot  respondent. 

HAYNES,  C.  Action  to  quiet  title.  The 
plaintiff  bad  findings  and  judgmrat  In  ber 
favw,  and  defendant  Baldwin  appeals  from 
the  Judgment,  and  from  an  order  drying  a 
new  trial.  Defendant  Qarvey  made  default, 
and  Temple  CTtered  a  disclaimer.  On  Feb- 
ruary 16,  1887,  defendant  John  B.  Temi^e, 
claiming  to  be  the  owner,  occupied  a  parcel 
of  land  containing  about  76  acres,  familiarly 
known  as  the  "Temple  Homestead,"  lying 
partly  within  the  Rancho  La  Merced,  owned 
by  said  Baldwin,  and  partly  within  the 
Rancho  De  Felipe  I.ugo^  owned  by  said  Bald- 
win and  one  Richard  Garvey  as  tenants  In 
ctnnmon;  and  on  the  day  above  mentioned 
said  Baldwin,  the  defendant  in  the  present 
action,  commenced  an  actl(m  against  said 
Temple  to  recover  possession  of  that  part  of 
said  homestead  lying  within  said  Rancho  La 
Merced,  which  part  was  described  In  the 
complaint  as  follows:  "That  certain  tract  of 
land  bounded  on  the  northerly  side  by  the 
boundary  line  between  the  Rancho  La  Merced 
and  the  Rancho  Potrero  de  Felipe  Lugo,  and 
on  the  westerly  side  by  the  road  leading  from 
the  old  Mission  San  Gabriel  to  the  Temple 
school  bouse,  and  on  the  easterly  side  by  the 
Sau  Gabriel  river,  and  on  the  southerly  side 
by  tbe  land  heretofore  occupied  and  used  by 
one  E.  Bestwick,  Including  within  said  bonnd- 
aries  ten  acres  of  land,  more  or  less;  the 
same  being  located  In  the  northwest  comer 
of  the  said  Bancfao  La  Merced."  On  the 
same  day  Baldwin,  the  plaintiff  In  that  ac- 
tion, filed  and  caused  to  be  reccH^ed  In  the 
recorder's  office  of  said  county  a  notice  of  Us 
pendms,  In  which  the  land  In  litigatltm  was 
described  as  In  the  complaint  above  qtloted. 
That  action  was  tried  lu  April,  1891,  and 
Judgment  therdn  was  entered  for  defendant 
Temple;  and  Baldwin  appealed  from  the 
Judgment  and  trora  an  order  denying  his  mo* 
tlon  for  a  new  trial,  and  upon  that  appeal 
said  Judgment  and  order  were  reversed,  and 
a  new  trial  granted.  See  Baldwin  v.  Temple, 
101  CaL  396,  35  Pac.  1006.  Upon  the  second 
trial  Baldwin  had  final  Judgment  In  May, 
1897 ;  and  on  August  10,  1887,  he  was  put  In 
possession  by  the  sheriff  nnder  a  writ  issued 
upon  said  Judgment,  and  built  a  fence  sepa- 
rating said  parcel  from  the  remainder  of  said 
Temple  homestead,  and  maintained  his  pos- 
session until  August,  1898,  when  Watklns,  a 
grantee  pendoite  lite  under  Temple,  removed 
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the  fence  and  retook  possession.  Plaintiff  In 
this  action  claims  title  to  said  premises  un- 
d«r  the  following  conveyances,  each  of  which 
assnmes  to  convey  the  whole  of  the  Temple 
homestead,  Including  the  part  lying  in  the 
Raucho  La  forced,  which  alone  Is  inrolred 
in  this  action:  Temple  to  Davidson,  July, 
1892;  Davidson  to  Watlcins,  January,  1895; 
WatlEhiB  to  his  wife,  June,  ISeS:  Watklns 
and  wife  to  plahitUf,  January  28. 1890. 

There  are  several  points  in  couti'oversy  in 
this  case  discussed  by  counsel: 

1.  It  is  contended  by  respondent  that  the 
notice  of  lis  pendens  filed  by  the  plaintiff  In 
the  case  of  Baldwin  v.  Temple  to  recover 
possession  of  the  land  here  in  controversy 
was  so  defective  in  its  description  of  it  as 
not  to  impart  notice  of  Its  pendency,  and  that 
therefore  Temple's  grantee  took  without  no- 
tice of  Baldwin's  claim.  As  has  been  stated, 
the  description  In  said  notice  1b  a  copy  of  the 
description  in  the  complaint,  which  has  been 
quoted  herein.  The  only  error  in  the  descrip- 
tion of  the  land  In  said  notice  Is  in  the  state- 
ment that  it  Is  located  In  the  northwest  cor- 
ner of  said  Rancho  La  Merced.  But  the  land 
In  ccmtroversy  was  described  in  said  notice 
as  being  bounded  on  one  side  by  tbe  Old  Mis- 
sion road  leading  to  the  Temple  school  house, 
and  on  the  opposite  aide  by  the  Son  Gabriel 
river;  and  these  boundaries  are  visible  and 
certain  to  the  most  casual  observer,  while 
the  land  occupied  by  Bestwlck,  being  marked 
by  a  fence,  conld  be  readily  ascertained. 
Three  o<  the  lines  being  certain  and  visibly 
marked,  while  the  fourth  Is  a  surveyed  line 
between  two  patented  grants,  though  not 
visibly  marked  upon  the  ground  at  that  part, 
the  description  was  certain,  and  could  not  be 
located  at  any  other  place.  The  descrlptlcm 
given  in  the  notice  would  have  been  quite 
sufficient  in  a  deed  of  conveyance.  Tbe  mis- 
take as  to  the  part  of  the  grant  It  was  In 
would  be  rejected  as  falsa  demonstratio. 
Helm  V.  Wilson,  76  Cal.  476.  18  Pac.  601; 
Bum  ham  v.  Stone,  101  Cal.  170,  36  Pac.  627. 
In  suggesting  that  there  are  many  roads  radi- 
ating from  the  Old  Mission,  and  that  there- 
fore there  is  an  uncertainty  as  to  what  road 
was  Intended,  respondent  overlooks  the  fact 
that  it  Is  described  as  the  road  leading  to  the 
Temfde  school  house;  and  It  is  not  suggested 
that  there  Is  any  other  road  answering  that 
description,  whilst  one  of  respondent's  plats, 
found  in  their  brief,  shows  the  "Temple 
School"  on  the  roadside  opposite  said  home- 
stead. We  think  the  property  and  Its  location 
were  sufficiently  described  in  the  notice  of  lis 
pendens.  Upon  tbls  subject  it  is  said  in 
Benn.  Lis  Pendens,  {  03:  "It  may  be  said  In 
general  that  a  lis  pendens  will  be  created- 
where  the  prc^rty  Involved  in  suit  Is  describ- 
ed either  by  such  definite  and  technically 
legal  description  that  its  Identity  can  be 
made  out  by  tbe  description  alone,  or  where 
there  Is  such  a  general  description  of  Its  char- 
acter or  status,  and  by  sueli  reference,  that 
npoD  Inquiry  the  identity  of  the  property  In- 


volved in  litigation  can  be  ascertained.  De- 
scriptions falling  within  the  latter  as  wdl  as 
the  foimer  class  are  efficient  to  create  a  Us 
pendens."  The  same  author,  at  section  93a. 
further  says:  "So,  if  the  descrlpUou  is  such 
that  the  purchaser  Is  reasonably  put  upon  in- 
quiry, and  such  as  to  raise  a  presumption  of 
probability  that  the  property  may  be  Included 
in  that  which  is  Involved  in  the  litigati<m, 
there  is  a  lis  pendens  efficient  to  charge  ttae- 
property  in  the  hands  of  a  pendente  lite  pur- 
chaser with' the  results  of  the  litigation."  So, 
In  Freem.  Judgm.  S  197,  after  citing  and  quot- 
ing from  (jreen  v.  Slayter,  4  Jojms.  Ch.  38, 
decided  by  Chancellor  Kent,  it  Is  said:  "From 
this  decision,  which  seems  to  be  sustained  by 
reason,  it  would  follow  that  the  description 
la  the  bill  need  not  in  Itself  be  so  specific  afr 
to  necessarily  and  beyond  all  possibility  In- 
clude a  given  tract  of  land,  but  that  It  i» 
ample,  for  the  purpose  of  Invoking  the  rule- 
of  Us  pendens,  if  the  land  in  all  probability 
comes  within  the  description,  and  if  prospec- 
tive purchasers,  upon  reading  tbe  bill,  are  ad- 
vised by  It  that  the  land  with  which  thay 
propose  to  meddle  may  be,  and  probably  .1^  a 
parcel  of  the  lands  In  Utl^tlon." 

2.  Respondent  put  In  evidence,  over  the  ob- 
jection of  appellant,  the  Judgment  roil  lo  tbe 
case  of  Baldwin  and  Garvey  v.  Temple,  and 
Insists  that  said  Judgment  Is  conclusive 
against  appellant  In  this  action.  On  the  same 
day  tbe  said  action  of  Baldwin  v.  Temple  was 
commenced  to  recover  that  portion  of  the 
homestead  lying  within  the  Rancho  La  Mar- 
ced,  Baldwin  and  Garvey  MHom^iced  a  simi- 
lar action  to  recover  that  portion  of  tbe  home- 
stead tying  within  the  Banidio  De  Felipe 
Lugo,  which  they  owned  as  tenants  In  com- 
mon. In  that  action  the  complaint  described 
the  portion  of  the  Temple  homestead  songbt 
to  be  recovered  as  that  part  lying  "north- 
easterly of  the  boundary  line  between  tbe 
Rancho  La  Merced  and  the  Rancho  Potr^o 
de  Felipe  Lugo,"  and  thereftwe  excluded  from 
the  lands  involved  In  that  action  that  portion 
of  said  homestead  which  was  within  the 
Rancho  la  Merced,  of  which  Baldwin  was  the 
sole  owner.  The  answer  woa  a  general  denial 
and  a  plea  of  the  statute  of  limitations,  but 
defendants  also  filed  a  croaa  complaint  to- 
quiet  title,  and  described  the  land  by  courses 
and  distances  according  to  a  survey  made  by 
one  Seebold,  and  then  alleged  "that  the  tract 
of  land  described  and  claimed  by  plaintiffs 
In  their  complaint  is  the  same  land  and  prem- 
ises hereinabove  described";  and  the  court. 
In  its  findings,  described  the  land  by  the 
courses  and  distances  of  said  survey,  and 
further  found.  In  the  language  of  the  allega- 
tion above  quoted,  "that  the  tract  of  land 
described  and  claimed  by  plaintiffs  in  their 
complaint  Is  the  same  land  and  premises  here- 
inabove described."  It  is  claimed  that  the 
description  given  by  courses  and  distances 
In  said  judgment  Includes  the  whole  of  the 
homestead,  including  that  part  lying  wtthia 
tbe  Rancho  Im.  Mo-ced  which  was  finally  ad- 
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Judged  Id  the  action  of  Baldwin  t.  Ti&mple 
to  be  the  property  ot  Baldwin.  It  Is  not 
necessary  to  determine  whether  or  not  Bald 
Judgment  In  the  case  of  Baldwin  and  Garvey 
T.  Temple  Included  the  part  of  the  home* 
stead  lying  within  the  Rancho  La  Merced 
which  Is  In  controTeray  here;  for,  It  be 
true  that  the  judgment  In  the  case  of  Baldwin 
and  Garvey  Included  the  part  finally  ad- 
Judged  in  the  other  case  to  be  the  property 
of  Baldwin,  It  should  have  been  pleaded  in 
bar  In  that  case.  There  was  ample  oppor- 
tunity to  do  so.  The  judgment  In  Baldwin 
and  Garvey  was  entered  June  30,  1888.  and, 
not  being  ai^tealed  from,  became  final  June 
30,  1889,  whilst  the  first  trial  in  Baldwtai 
T.  Temple  was  not  bad  until  April,  ISSS;  and 
It  Is  well  settled  that  a  party  cannot  avail  him- 
self of  a  former  Judgment  as  a  defense  to 
another  action  without  pleading  It  Gave  v. 
Grafts.  63  Gal.  135;  Brown  t.  Campbell,  110 
Gal.  611,  43  Pac.  12;  S^eem.  Judgm.  S  322, 
and  cases  there  cited.  The  Judgment  of  Bald- 
win V.  Temple  Is  pleaded  by  appellant  in  this 
Mitlon,  and,  as  It  would  have  been  condtulre 
against  Temple  if  he  were  the  plalntifF,  It  Is 
condoslve  against  respondent 

3.  It  Is  further  contended  by  respmdent 
tiiat  appellant  is  barred  by  the  statute  of  limi- 
tations, but  this  contention  cannot  be  sus- 
tained; On  August  6,  1807,  after  Baldwin 
obtained  ihial  Judgment  In  his  action  against 
Temple,  he  caused  a  writ  of  possession  to  be 
Issued  thereon;  and  oa  August  10,  1897,  be 
was  put  In  possession  by  the  sheriff  tha%un- 
der,  and  built  a  fence  separating  the  land 
.ao  recovered  fr<»ii  the  remainder  ct  said  orig- 
inal homestead,  and  maintained  possession  for 
about  a  year,  wha  Watklns,  dalmlng  by 
mesne  conveyance  under  Temi^^  removed 
tlie  fence  and  resumed  possession.  From  the 
date  of  the  cmveyance  by  Temple  to  David- 
son until  Baldwin  was  put  tn  possesslou  un- 
der said  wilt  was  a  little  more  than  five 
years,  but  it  Is  obvious  that  if  Tnnple  had 
not  conveyed  the  land,  and  had  remahied  In 
possession,  the  statute  would  not  have  com- 
menced-to  run  In  his  favor  until  the  litiga- 
tion wu  ended,  which  was  In  May,  1897,  and 
tlite  action  was  begun  March  7,  1899;  and. 
If  the  statute  would  not  have  run  in  Tem- 
ple's favor  during  the  litigation,  it  would 
not  run  In  favor  of  a  pnrcbaB«  peiulente  Ute 
who  was  <^iarged  with  notice,  as  was  the 
case  here.  In  re  Grider,  SI  GaL  571,  22  I^e. 
908;  Christy  v.  Waterworks,  97  Cal.  21,  31 
Pac  1110;  Parka's  Adm'r  v.  ClarkscHi,  3d  W. 
Va.  184.  19  8.  E.  431. 

It  tblloWB  from  what  has  been  said  that 
tbe  Judgment  In  tlie  case  ot  Baldwin  v. 
Temple  is  final  and  conclusive,  and  Is  a  bar 
to  tbe  {Hresent  action  as  to  all  that  part  of  the 
John  Temple  homestead  described,  and  ad- 
judged to  be  the  property  of  this  appellant 
In  the  final  Judgment  In  the  said  action  of 
'Baldwin  v.  Temple  pleaded  by  appellant  in 
bar  of  the  present  action,  and  that  the  court 
orred  in  holding  and  finding  that  the  notice 


ot  Us  pendens  filed  by  Baldwin  in  said  action 
was  Insufficient  and  void,  and  did  not  Impart 
notice  to  Davidson  at  the  time  of  his  pur* 
chase  from  Temple  of  the  pendency  of  said 
action.  The  conclusion  thus  reached  renders 
It  unnecessary  to  further  particularize  or  dis- 
cuss the  points  made  by  counsel  on  either 
Bld& 

The  Judgmrat  should  be  reversed. 

We  concur:   COOPER,  O.;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  la  le- 
versed. 


(US  Oal.  S27) 

Ex  parte  KENNEKE.    (Cr.  888'.) 

(Supreme  Court  ot  California.    June  11,  1902.) 

QAHB— FORBIDDING  SALE  OP  QUAIIf-CONSTI- 
TUnONAL  LAW. 

Pen.  Code,  S  626k,  enacting  that  every  one 
who  buys.  Bells,  or  offers  for  sale,  barter,  or' 
trade,  any  quail,  is  guilty  of  a  misdemeanor,  is 
not  Tlolatire  of  the  fourteenth  amendment  of 
tbe  federal  constitution,  nor  of  any  provision 
of  the  state  constitution,  on  the  theory  that  it 
is  not  uuiform  In  its  operation;  that  it  Ule* 
gaily  discnminates  between  different  classes  of 
perfwns;  that  It  deprives  persons  of  the  equal 
protection  of  tbe  laws,  and  interferes  with 
the  Inalienable  right  ot  acaniiiug,  holding, 
and  protecting  property. 
Van  Dyke  and  Temple.  JJ..  dissenting. 

In  banc.  Habeas  corpus  by  8.  Kenneke  to 
secure  his  release  from  custody  for  a  viola- 
tion of  Pen.  Code.  I  ^k.  Petitioner  remand- 
ed, and  writ  discharged. 

RIordan  &  Lande^  for  petitioner.  Wm. 
Hofl  Cook,  for  reQiondent 

McFARLAND,  J.  Petitioner  was  arrested 
and  Is  hdd  under  a  charge  of  violating  sec- 
tion 62Gk  ot  the  Penal  Code,  which  Is  (omit- 
ting parts  of  tbe  section  not  material  here) 
as  follows:  "Every  person  who  buys,  mUb, 
offers  or  exposes  for  sal^  barter  or  trad^  any 
quail  *  *  *  Is  gtdlty  of  a  misdemeanor." 
Tbe  sole  ground  upon  which  petltlooer  seeks 
to  be  discharged  Is  the  alleged  unconstitution- 
ality of  tiie  said  section.  It  is  contended  that 
the  section  Is  violative  of  the  fourteentli 
amendmoit  ot  tbe  federal  constitution,  and  of 
section  11  ot  article  1  of  the  constitution  ot 
this  state,  In  that  It  Is  not  unlfwm  In  its 
operation;  that  It  fll^Ily  dtscrimhiates  be- 
tween different  classes  of  parsom;  that  It  de- 
prives perstms  of  the  equal  protection  of  the 
laws,  and  Interferes  with  the  inalienable  right 
of  acquiring,  holding,  and  protecting  property. 
The  contratlon  is  not  maintainable.  Wild 
game  belongs  to  the  whole  people,  and  the 
legislature  may  dispose  of  It  as  may  seem  to 
It  best,  subject  only  to  constitutional  limita- 
tions against  discriminations.  Within  those 
limitation^  the  legislature,  tm  the  purpose  of 
protecting  game,  may  pass  such  laws  as  to 
It  seem  most  wise;  and  "the  measures  best 
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adapted  to  that  end  are  for  the  legislature  to 
determine,  and  eoarts  cannot  review  Us  dis- 
cretion." Ex  parte  Maler,  103  Cal.  476,  37 
Pac.  402,  42  Am.  St  Rep.  129,  aod  cases  tbere 
cited.  There  Is  no  question  In  the  case  at 
bar  as  to  the  reasonableness  ol  an  ordinance, 
ns  m  Ex  parte  Knapp,  127  Ca).  101,  S9  Pac. 
315,  and  other  cases  cited.  The  provision 
attacked  here  18  a  taw  of  the  state,  passed  by 
the  legislature.  The  law  In  question  does  not 
destroy  a  right  of  property.  This  point  was 
correctly  disposed  of  by  the  supreme  cour: 
of  tlilnols  In  American  ISxp.  Co.  T.  People, 
133  III.  649,  21  N.  E.  7T>8,  9  L.  R.  A.  138.  211 
Am.  St.  Rep.  Oil.  In  that  case  the  court, 
dealing  with  a  statute  similar  to  the  one  here 
Involved,  and  with  this  question  of  the  right 
of  property,  say:  "The  fallacy  of  the  posi- 
tion consists  In  the  supposition  that  the  per- 
son who  may  kill  quail  has  an  absolute  prop- 
erty In  the  dead  animals.  In  the  Maier  Case, 
supra.  It  was  held,  as  has  been  seen,  that  no 
one  Ims  a  property  In  animals  and  fowls  de- 
nominated 'game';  the  ownership  was  In  the 
people  of  the  state.  This  being  so.  It  neces- 
sarily followed  that  the  legislature  had  the 
right  to  permit  persons  to  kill  or  take  game 
upon  such  terms  and  conditions  as  Its  wisdom 
might  dictate,  and  that  the  person  killing 
game  might  have  such  property  tut^vst  In  It, 
and  such  only,  as  tbe  legislature  might  confer. 
The  legislature  has  nevw  conferred  an  abso- 
lute property  In  qnall  upon  the  person  who 
might  kill  the  same.  The  killing  of  quail 
during  the  months  of  October  and  November 
was  permitted,  not  for  aale,  not  to  go  upon 
the  market  as  an  article  of  commerce,  but  for 
tbe  mere  use  of  the  person  who  killed  the 
birds.  The  person  killing  quail  under  this 
statute  has  bat  a  quallfled  prop^y  in  the 
birds  after  they  are  killed.  He  may  con- 
sume them.  If  a  trespasser  sfaonld  take  them 
from  him,  he  might  maintain  an  appropriate 
action  to  reiniln  the  possession.  But  the  law 
which  authorized  him  to  kill  the  qnall  has 
vittdield  the  right  to  sell  or  tbe  right  to  ship 
for  the  purpose  at  sale,  and,  when  such  per- 
son undertakes  to  ship  for  sale,  he  is  under- 
taking to  assert  a  right  not  conferred  by  law. 
The  act,  therefore,  does  not  destroy  a  right 
of  property,  because  no  such  right  exists." 
There  is  no  arbitrary  discrimination  In  the 
law  which  would  make  It  obnoxious  to  the 
fourteenth  amendment,  or  to  any  provision  of 
our  state  constitution.  There  Is  no  discrim- 
ination in  It  whatever.  Under  the  law,  all 
persons  hare  the  same  right  to  kill  quail 
within  certain  limitations,  and  It  provides  that 
"erery  person  who  buys,  sells,"  etc.,  any 
>  qnall,  shall  be  guilty,  and  does  not  gire  to  any 
person  the  right  to  so  buy  or  sell.  See,  also, 
Geer  Connecticut,  101  U.  S.  519, 10  Sup.  Gt 
600,  40  L.  Ed.  7J3. 

The  petitioner  Is  remanded,  and  the  writ 
discharged. 

We  concur:   BEATTT,  O.  J.;  (3AR0UTTB, 
J.;  HEN8IIAW,  J.;  HARRISON,  J. 


BSPORTBB.  (CoL 

VAN  DYKE,  J.  I  dissent.  The  petitioner 
la  charged  with  selling  one  quail  during  tbe 
open  season,  in  violation  of  the  sectl<m  of  the 
Penal  Code  as  amended  by  the  l^slature  at 
the  session  of  1901.  The  amendment  In  ques- 
tion. In  my  opinion,  Is  unconstltntionaL  Our 
state  constitution  declares:  "All  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion." Artide  1, 1  7.  And  by  the  fourteenth 
amendment  to  the  constltntlon  of  Uie  United 
States,  among  other  things,  It  Is  declared  that 
no  state  shall  deprive  any  person  of  life,  lib- 
erty, or  prop«-ty  without  due  process  of  law. 
In  the  Slanghterhouse  Cases,  16  Wall.  127,  21 
L.  Ed.  394,  it  Is  said:  "Liberty  Is  freedom 
from  all  restraints  but  such  as  are  Justly  Im- 
posed by  law.  Beyond  this  line  lies  the  do* 
main  of  usurpation  and  tyranny.  Property 
is  everthing  that  has  an  exchangeable  valoe, 
and  the  right  of  property  includes  the  power 
to  dispose  of  It  according  to  tbe  will  of  the 
owner."  The  amendment  to  the  Penal  Code 
under  consideration  has  made  a  sharply  de- 
fined discrimination  against  selling  quail  and 
other  game  birds  or  animals,  and  not  against 
the  killing  of  them,  and  the  purpose  thereby 
to  preserve  them  for  the  special  benefit  of 
those  who  may  b^ong  to  gun  clubs,  or  who 
possess  tbe  leisure  and  qualifications  of 
sportsmen.  Is  as  plain  as  though  so  writtai  la 
direct  terms:  and  this  class  is  to?  Indgnlfi- 
cant  in  number,  compared  with  the  whole 
people  of  the  state.  Tbe  women  and  chlldroi 
of  the  state,  and  the  men  who  have  not  suffi- 
cient time  to  hunt  game,  and  Uie  old  and  in- 
firm, and  such  as  are  not  endowed  with  good 
sight,  are  all  deprived  of  any  use  or  benefit 
in  the  wild  game,  unless  some  sportsman 
frlrad  may  see  proper  to  give  It  to  them.  He 
has  read  history  to  very  little  purpose  who 
does  not  know  that  game  laws  such  as  tiiis, 
enacted  and  enforced  In  tbe  Interests  of  a 
prlvU^ed  few,  have  been  the  fruitful  source 
of  the  oppression  of  l^e  masses  of  the  people, 
and  have  caused  more  popular  discontent  and 
resentment  than  almost  any  other  subject  It 
vreee  better  to  exterminate  the  game  at  once 
than  to  preserve  It  for  the  special  benefit  only 
of  a  favored  few.  Tbe  wild  game  of  tiie 
state,  It  is  true,  belongs  to  the  people  In  their 
sovereign  capacity,  and  It  Is  not  the  subject 
of  private  dominion  to  any  greater  extent 
than  the  legislature  may  see  fit  to  make  it; 
but  as  said  in  Kellogg  v.  King,  114  Cal  378, 
40  Pac.  160,  55  Am.  St.  Rep.  74:  *The  leg- 
islature has  seen  fit  to  prescribe  the  Umlt 
where  public  proprietorship  ends  and  that  of 
tbe  individual  commences;  and,  when  within 
the  provisions  of  such  statute,  an  Individual  Is 
as  much  to  be  protected  in  tiie  enjoyment  of 
his  rights  In  this  species  of  property  as  In 
any  othn-  under  the  law,"— citing  section  656 
of  the  Civil  Code,  which  reads:  "Anhnals 
wild  by  nature  are  the  subject  of  ownership 
while  living,  only  when  on  the  land  of  the 
p«-son  claiming  them,  or  when  tamed  or  tak- 
en and  held  in  the  possession,  or  disabled 
and  Immediately  pursued."   Game  birds  are 
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iDcluded  In  the  section  of  the  Civil  Code  in 
reference  to  animals  wild  by  nature.  In  the 
opinion  quoted,  the  term  "antmals  wild  by 
nature,"  as  used  in  the  Civil  Code,  was  con- 
strued to  Include  game  bli-ds.  Laws  for  the 
protection  and  preservation  of  wild  game  are 
in  their  nature  police  reguIatioDB,  and  aa  said 
In  Forster  v.  Sratt.  A30  N.  Y.  577,  32  N.  E. 
076,  18  L.  R.  A,  543:  "This  power  can  be 
used  only  to  pi-omote  the  public  good,  and  is 
always  subject  to  Judicial  scrutiny."  And  in 
Colon  T.  LIsk,  153  N.  Y.  107.  47  N.  B.  305, 
60  Am.  St.  Rep.  609,  it  Is  said:  "That  power 
must  be  exercised  subject  to  the  provisions  of 
both  the  federal  and  state  constitutions. 
Laws  passed  in  the  exercise  of  It  must  tend 
toward  tbe  pre^iervation  of  the  lives,  health, 
morals,  or  welfare  of  the  community,  and  the 
court  must  be  enabled  to  see  some  clear  ant 
real  connection  between  the  assumed  purpose 
of  the  law  and  the  actual  provisloni  thereof, 
and  ttmt  the  latter  tend  in  some  plaiii  and  a^^ 
preclable  manner  toward  the  accomplishmeui 
of  the  objects  for  which  the  legislature  ma:^ 
use  this  power."  Judge  Ross,  in  the  case  of 
In  re  Marshall  (C.  C.)  102  Fed.  323,  says: 
"liatra  enacted  Id  the  exercise  of  the  police 
power  by  a  municipal  corporation  acting  in 
pursuance  of  the  laws  of  the  state,  or  by  a 
state  Itself,  roust  be  reasonable,  and  are  al- 
ways subject  to  the  provisions  of  both  the  fed- 
tml  and  state  constitutions,  and  they  are 
always  subject  to  Jodldal  scmtlny;"  and  as 
farther  said  in  the  same  case:  "Property  Is 
everything  that  has  an  exchangeable  value, 
and  the  right  of  property  includes  the  power 
to  dispose  of  it  according  to  the  will  of  the 
owner."  Mr.  Justice  Field,  in  his  dissenting 
opinion  in  Geer  v.  Conoectlcut,  161  U.  S.  541, 
16  Sup.  Ct.  609,  40  L.  Ed.  793.  says:  "When 
property,  like  the  game  birds  In  this  case,  is 
reduced  to  possession,  It  becomea  an  article 
of  commerce,  and  may  be  the  subject  of  sale." 
Mr.  Justice  Harlan,  in  the  same  case,  also 
diaaenttng,  says:  "The  state,  as  we  have 
seen,  does  not  prohibit  the  killing  of  game, 
but  permits  banting  and  killing  of  *  *  * 
qoall  •  •  •  between  the  1st  day  of  Octo- 
ber and  the  Ist  day  of  January.  The  game 
in  qaeatlon,  having  been  lawfully  killed,  the 
person  who  killed  it  and  took  It  Into  hfs  [ws- 
scesion  became  the  rightful  owner  thereof. 
This,  I  take  It.  will  not  be  questioned.  As 
such  owner,  be  could  dispose  of  It  by  gift  or 
sale,  at  his  discretion."  Although  these  are 
dissentlug  opinions,  It  would  not  be  the  first 
time  In  the  history  of  Jurisprudence  if  they 
contained  the  better  law.  in  Ex  parte 
Knapp,  m  Cal.  101,  69  Fac.  315,  it  Is  held: 
**An  ordinance  intended  to  discriminate  In 
faror  of  sportsmen  and  against  all  other  per- 
sons in  respect  to  the  disposition  of  game 
lawfully  killed  Is  not  a  proper  exercise  of  po- 
lice power;"  and  to  show  that  this  rule  Is 
made  applicable  also  to  state  legislation,  as 
well  as  ordinances  of  a  city  or  county,  the 
opinion  proceeds:  "The  statutes  of  the  state 
In  regard  to  game  prohibit  the  offering  for 


sale  of  game  during  the  time  It  is  unlawful  to 
km  such  game.'  St.  1897,  p.  90.  State  legis- 
lation upon  this  subject  seems  complete,  and 
restricts  the  rights  of  citizens  so  far  as  was 
necessary  to  prevent  the  unlawful  killing  of 
game.  It  was  stated  on  argument,  substan- 
tially, that  the  ordinance  was  aimed  at  'p*^ 
hunters.'  I  understand  this  phrase  covers  all 
except  i^ortsmen.  Relatively,  a  small  part 
of  the  community  only  are  sportunen.  A  law 
or  ordinance  which  would  discriminate  In 
their  favor  would  not  be  a  prefer  exercise  of 
the  so-called  police  jwwer." 

For  the  foregoing  reasons,  I  think  the  pris- 
oner should  t>e  discharged. 

I  concur:  TEMPVEi,  J. 


01  OU.  179) 
D.  M.  OSBOBNB  &  00.  T.  CASB  et  aL 

(Supreme  Coart  of  Oklahoma.    Jane  5,  1902.) 
APPEAL-REVIEW— ISSUES  OF  PACT. 

1,  Where  an  issue  of  fact  is  submitted  to  a 
jury  in  the  court  below,  this  court  will  not  dis- 
turb the  finding  if  there  is  evidence  in  the 
case  which  reasonably  tends  to  support  such 
finding, 

2.  Alleged  errors  occnrring  in  the  trial  which 
are  not  raised  in  the  trial  court,  or  set  forth 
in  the  motion  for  a  new  trial,  will  not  l>e  con- 
sidered for  the  first  time  on  appeal, 

(Syllabus  by  the  Conrt.) 

Error  from  probate  court,  Garfield  county; 
James  K.  Beaucbamp,  Judge. 

Action  by  D.  M.  Osborne  &  Co.  against  E. 
D.  Case  and  8.  W.  Humphrey.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

At  the  September  term,  1900,  the  plaintiff 
brought  suit  against  the  defendants  in  the 
probate  court  of  Garfield  county,  Okl.  T.,  on 
a  certain  promissory  note  executed  by  the 
defendants  September  22,  1898,  for  the  sum 
of  $125,  with  Interest  at  10  per  cent.,  due 
February  1,  1000.  Defendants  filed  answer 
thereto,  admitting  the  execution  of  said  note, 
but  say,  as  a  matter  of  defense,  that  said 
note  was  given  to  replace  two  notes  formerly 
given  by  said  defendants  in  payment  for  a 
corn-harvesting  machine;  that  said  corn-har- 
vesting machine  was  purchased  of  Newell  & 
Ross,  agents  of  plaintiff,  at  Enid,  Okl.  T., 
and  that  said  machine  was  warranted,  and 
on  trial  did  not  comply  with  the  terms  of 
such  warranty,  and  was  returned  to  said 
agents;  that  at  the  time  of  giving  the  note 
In  Question  the  plaintiffs  entered  into  anotlwr 
written  guaranty,  terms  of  which  are  as 
follows:  "Enid,  O.  T.,  12/l/'98.  D.  M.  Os- 
borne &  Co.  agree  to  fix  corn  harveater  bought 
by  Case  &  Humphrey  before  harvest  of  1899, 
so  they  can  use  the  three  horse  evener  with- 
out side  draft,  and  to  do  as  good  work  as  any 
machine.  [Signed]  D.  M.  Osboroe  &  Co.,  by 
W.  H.  Glbbs."  And  said  defendants  claim 
that  such  written  guaranty  was  a  part  of  the 
same  transaction  as  the  giving  of  the  note  in 
question,  and  that  said  written  guaranty  was 
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never  fnUHIea,  and  hi  reason  tbereot  the 
CDOsideratlon  <^  said  note  entirely  faHed;  and 
for  a  farther  defense  the  defendants  allege 
that,  In  consequence  of  sach  falinre  on  the 
part  of  the  plaintiff  to  fulflU  such  written 
gDarant7,  they  have  been  damaged  and  sus- 
tained loss.  To  this  answer  tbe  plaintiff  filed 
a  reply  of  general  denial.  On  this  Issue  a 
trial  was  had  in  the  probate  court  before  a 
jury,  and  a  verdict  rendered  In  favor  of  tbe 
defendants,  assessing  their  damage  at  (30 
and  costs.  Motion  for  a  new  trial  was  filed 
within  the  time  allowed  by  law.  Motion  for 
new  trial  is  as  follows:  "Motion  to  Set  Aside 
tbe  Verdict  of  the  Jury  and  to  Grant  a  New 
TrlaL  Gomes  now  the  plaintiff,  and  moves 
the  court  to  set  aside  tbe  verdict  of  the  Jury 
and  to  grant  a  new  trial,  and  for  causes 
states:  First,  the  verdict  Is  against  tbe  pre- 
IKHidenuice  of  the  evidence;  second,  the  ver> 
diet  Is  against  the  evidence;  third,  the  ver- 
dict is  against  the  law  as  given  by  the  court; 
foin'tfa,  the  verdict  sounds  In  prejudice  against 
the  plaintiff;  fifth,  the  verdict  is  not  support- 
ed by  the  facts  and  ia  against  the  law;  sixth, 
the  court  admitted  impropw  and  illegal  evi- 
dence; seventh,  the  character  of  the  case  was 
changed  after  much  {ffejudiclal  and  Illegal 
evidence  bad  gone  to  the  jury,  and  the  ver- 
dict thereby  became  and  was  prejudiced 
against  the  plaintiff;  eighth,  the  Jury  disre- 
garded tbe  Instructions  of  tbe  court  and  found 
for  the  defendant,  when  their  verdict  should 
have  been  for  the  plaintiff."  Which  motion 
vras  by  tbe  court  overruled,  and  exceptions 
saved  by  the  plaintiff,  to  which  verdict  of  tlie 
Jury,  and  the  action  of  the  court  In  sustaining 
the  same  and  rendering  Judgment  thereon, 
l^lntur  excepts,  and  brings  the  case  here  tor 
review. 

Moore  A  Hoore,  for  plaintiff  In  mor.  Bush 
A  Steen.  for  defoidants  In  error. 

IBWIN,  J.  (after  stating  tbe  facts).  In  this 
case  the  execution  of  the  note  being  admit- 
ted, and  the  only  defense  made  being  a  fall- 
ore  of  consideration  and  a  claim  In  tbe  na- 
ture of  a  counterclaim  for  damages  for  breach 
of  warranty,  and  the  warranty  being  In  writ- 
ing and  admitted  by  the  plaintiff,  it  presents 
purely  and  simply  a  question  of  fact;  that 
la,  was  there  such  a  breach  of  the  warranty 
as  would  amount  to  a  failure  of  consideration 
of  the  note,  and  what.  If  any,  damage  has 
defendant  sustained  thereby?  If  the  Jury 
were  properly  Instructed  by  the  court  as  to 
the  law,  and  there  was  evidence  In  the  case 
which  would,  reasonably  tend  to  sustain  the 
v^lct,  this  court  will  not  disturb  It  It  will 
be  seen  by  an  examination  of  tbe  motion  for 
a  new  trial  that  no  complaint  is  therein  made 
of  the  instructions  to  the  court  as  to  the  law. 
Our  statute  provides  specifically  bow  excep- 
tions to  the  instructions  of  tbe  court  must  be 
saved,  and  the  record  in  this  case  does  not 
disclose  that  exceptions  to  the  Instructions 
were  ];v(«erve(l  In  the  manner  pointed  ont  by 


statnte,  or  In  tact  In  any  ira7,--cIQier  geaenl 
w  spedal;  and  this  court  has  repeatedly  held 
<hi  fact,  it  Is  the  settled  rule  of  this  court) 
that  alleged  man  occurring  daring  the  trial, 
not  raised  In  the  trial  court,  or  set  forth  In  a 
motion  for  a  new  trial,  will  not  be  considered 
for  the  first  time  on  appeal.  Hardwick  v.  At- 
kinson, 8  Okl.  G08,  68  Eac.  747.  Hence  tbe 
only  assignment  of  error  In  the  motion  for 
new  trial  for  us  to  consider  Is,  was  Illegal 
and  improper  evidence  admitted  on  tbe  trial 
over  the  objection  of  tbe  plaintiff  in  error? 
We  have  carefully  examined  the  record,  and 
think  that  this  objection  is  not  well  taken; 
and  as,  on  a  full  examination  of  tbe  record, 
we  can  see  no  error,  the  Judgment  of  One  pro- 
bate court  Is  afilrmed.  and  the  costB  <tf  tiM 
appeal  taxed  to  the  appellant' 

All  the  Justices  concurring  except  BSAU- 
CHAMP,  J,  who  tried  the  came  below,  not 
sitting. 

(U>  W70.  S73> 

DOWNING  T.  STATBL 

(SapmiM  Court  of  Wyoming.   Jane  20^  11)02.) 

APPaAIf— BILL  or  EXCEVnOMS-SBROR  IN  IK- 
STRVCTI0H8. 
An  appeal  founded  on  the  giving  of  erro- 
neoos  lustructioDB  will  not  be  dismissed  for 
failure  to  set  out  the  evidence  in  the  bill  of  ex- 
ceptions, where  the  errors  assinied  coold  not 
have  been  conect  under  any  evidence. 

Proceedings  between  Oeorge  W.  Downing 
and  the  state.  Motion  of  tbe  state  to  diamiaa 
plaintiff  In  error's  appeal  dented. 

N.  E.  Cortbeil  and  T.  H.  Gibson,  for  plaintiff 
In  error.  J.  A.  Tan  Orsdd^  for  the  State. 

KNIGHT,  3.  Detoidant  In  error  moves  the 
court  to  dismiss  the  appeal  In  this  case  tar  tbe 
reason  that  the  bill  of  exceptions  does  not 
contain  tbe  testimony  adduced  on  tbe  trial 
of  said  case,  or  any  part  thereof,  and  la 
therefore  insufficient  upcm  which  to  predicate 
error  in  tills  court  Counsel  for  defendant  In 
error,  to  support  his  motion  aforesaid,  relies 
upon  the  Judgment  of  this  court  announced 
in  Miller  v.  State,  3  Wy%  658,  29  Pac.  180, 
where  this  language  Is  fotmd;  "The  mle  as 
to  reversing  Judgments  on  account  of  erro- 
neous instructions  to  the  Jury,  by  thla  court, 
and  stated  by  Thompson  on  Trials  as  the  mle 
of  nearly  sll  tbe  courts,  Is  that  no  Judgment 
will  be  reversed  on  account  of  the  giving  of 
erroneous  instructions  unless  It  appear  prob- 
able that  the  Jury  were  misled  by  them.* 
And  again:  *Of  course.  It  can  never  be  said 
that  the  Jury  were  misled  by  the  giving  at 
erroneous  Instructions  where  they  have  reach- 
ed the  correct  result  by  their  verdict  Ac- 
cordingly it  Is  the  practice  of  most  ot  the 
courts,  before  passing  upon  exceptions  to  In- 
structions, to  look  Into  tbe  evidence,  and  see 
If  tbe  verdict  was  right;  and.  If  It  b  found 
to  be  BO,  tbe  court  will  look  no  further.'  2 
Thomp.  Trials,  fiS  2401,  2402,  and  auth<H4ties 
there  dted.  This  rule  Is  sustained  by  very 
numerous  authorities  of  tbe  highest  re^pectn- 
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hOUy.  Swie  eonrti  nj  Utat  tbe  doctrine  of 
error  without  prejudice  does  not  apply  to  tiw 
nme  extent  In  criminal  as  In  dTU  eases,  and 
some  courts  bold  that  cvror  in  the  instmctlons 
will  be  presumed  to  be  prejudicial.  Admit- 
ting, without  discnsstoff  or  deciding  either 
point,  that  both  these  restrictions  of  the  rule 
are  correct  In  their  proper  application,  it 
may  safely  be  said  that  it  la  never  the  right 
of  a  party  to  demand  a  new  trial  in  any  case, 
cItH  or  criminal,  on  account  of  error  in  the 
Instmctlons  to  the  Jury,  where  It  is  clear 
from  the  evidmce  that  the  vei-dict  is  right, 
and  that  a  new  trial  ought  to  produce  the 
same  reanlt,  or  would,  under  correct  instruc- 
tions, certainly  produce  the  same  result." 

In  opposition  to  the  motion  to  dismiss  tbla 
appeal,  cooosel  for  plaintlCT  in  aror  cootead, 
"Though  the  CTld^ce  Is  not  In  the  record, 
judgment  will  be  reviewed  if  an  instruction 
complained  of  would  not  be  correct  under  any 
evidence  that  might  have  been  given  under 
the  Issues,  because  the  errors  complained  of 
in  auch  cases  clearly  relate  to  matters  of  law 
alone,  and  to  Incorporate  the  evidence  would 
only  encumber  the  record,  tend  to  confnsloi^ 
and  cause  unnecessary  expense."  And  In 
support  of  this  said  contention  several  au- 
thorities are  cited,  among  them  being  Rapp 
T.  Kester,  125  Ind.  79,  25  N.  B.  141;  Wenning 
T.  Teeple,  144  Ind.  189,  41  N.  B.  600;  Llndley 
T.  Dempsey,  45  Ind.  249;  Palmer  v.  Wright, 
58  Ind.  4S0.  And  In  the  case  of  Itapp  t. 
Kester,  supT^,  after  stating,  in  substance,  as 
Is  contended,  we  And  the  following  language: 
"EJvery  presumption  in  favor  of  -the  correct- 
ness 0?  the  ruling  of  the  trial  court  is  indulged 
In  by  this  court,  and.  unless  the  record  af- 
firmatrvely  discloses  an  error  of  which  com.- 
plaint  is  made,  the  Judgment  from  which  the 
appeal  Is  prosecuted  will  be  affirmed.  Davis 
T.  Perry,  41  Ind.  805;  Oowell  v.  City  of  Peru, 
41  Ind.  808;  Myers  v.  Murphy,  00  Ind.  282; 
Bowen  Pollard,  71  Ind.  177.  Por  this  rea- 
son it  has  been  repeatedly  held  that  when  the 
evidence  is  not  in  the  record  a  cause  wilt  not 
be  reversed  for  giving  to  the  Jury  an  instruc- 
tion which  would  be  correct  under  any  evi- 
dence that  could  have  been  admitted  under 
the  Issues  to  the  cause;  Railroad  Co.  v.  Har- 
rlgan,  04  Ind.  245;  Conden  v.  Momingstar, 
94  Ind.  160;  Drinkout  v.  Machine  Works,  90 
Ind.  428;  Seller  v.  State,  90  Ind.  448;  Cart- 
wright  V.  Yaw,  100  Ind.  119;  Smith  v.  Stan- 
ford, 82  Ind.  892;  Wells'  Estate  v.  Wells.  71 
Ind.  fiOOi  It  is  held,  however,  that  if  the  in- 
structions are  in  themselves  radically  wrong 
under  any  state  of  facts  that  could  have  been 
proven  under  the  issues  In  the  cause,  and  di- 
rect the  minds  of  Jury  to  an  improper  basis 
oa  which  to  place  their  verdict,  the  cause  will 
tie  reversed,  though  the  evidence  is  not  in  the 
record.  Murray  v.  Fry,  6  Ind.  371;  lindley 
T.  Dempsey,  45  Ind.  246;  Evans  v.  Gallantine, 
57  Ind.  367;  Terry  v.  Shlvely,  64  Ind.  10ft 
In  Wenning  v.  Teeple,  144  Ind.  189,  41  N.  B. 
600k  the  above  case  Is  affirmed.  Chief  Justice 
Walter  of  the  sn^nne  court  of  the  United 


States,  in  Jones  t.  Bnckell,  104  U.  8.  6S4,  28 
U  Ed.  841.  makes  use  (tf  the  following  lan^ 
guage:  "As  long  ago  as  Dnnlop  t.  Munroe^  7 
Oranch.  242,  270^  8  U  Ed.  320,  It  was  said 
by  this  court  that  *eacih  bill  of  esceptiims 
must  be  coni^dered  aa  presentlns  a  distinct 
and  substantive  case^  and  It  Is  on  the  evi- 
dence stated  in  Itself  alone  that  tiie  court  Is 
to  decide.'  Of  course,  evidence  may  be  in- 
cluded in  a  bill  of  exceptions  by  approprlata 
reference  to  other  parts  of  the  record,  and,  if 
that  had  been  done  here. -It  might  have  been 
enough.  But  with  no  issue  made  directly  by 
the  pleadings,  and  no  evidence  set  fortli  or 
referred  to  in  the  bill  of  exceptions  showing 
the  materiality  of  the  charge  complained  ot 
the  case  presents  to  us  only  an  abstract  prop- 
osition of  law,  which  may  or  may  not  havo 
been  stated  by  the  court  in  a  way  to  be  In- 
jurious to  the  plaintiff  in  error.  Such  a  prop- 
osition we  are  not  required  to  consldw." 
The  claim  made  by  counsel  for  plaintiff  In 
error  In  his  argument  twfore  this  court  was, 
in  substance,  the  same  as  the  language  used 
by  Chief  Justice  Seevers  In  Murphy  v.  John- 
ton,  45  Iowa,  57:  "The  errors  assigned  relate 
solely  to  the  InstructionB  given  and  refused, 
and  It  is  objected  by  the  appellee  that  do 
part  of  the  evidence  is  properly  before  us, 
and  that  therefore  we  cannot  pass  npon  the 
pertinency  of  the  instructions,  or  determine 
they  are  erroneous.  This  does  not  necessarily 
follow,  for  if  under  no  possible  view  that 
can  be  taken  do  the  instructions  employ  cor- 
rect propositions  of  law  when  applied  to  the 
issues  presented  by  the  pleadings,  and  if, 
on  the  contrary,  they  are  dearly  erroneous, 
then  we  not  cmly  have  the  power,  but  It  is 
our  duty,  to  pass  npon  and  detaralne  the 
questions  presented.  Sterenaon  t.  Qreml9%, 
15  Iowa,  96." 

Counsel  for  plalnttfl  has  claimed  more  for 
his  record  before  us  for  review,  but  the  w- 
rors  assigned  npon  the  Instructions  entitle  this 
record  to  our  consideration,  the  same  as  In- 
dicated in  Murphy  t,  Johnson,  supra,  and  the 
motion  to  dismiss  this  appeal  is  denied. 

POTTER,  O.  J.,  and  CORN;  eoum 


OS  Utah,  <D 
HARTWELIi  T.  HARTWKUX 
<Sapreme  Gout  of  Utah.   July  2^  IMU 
DrvoROx-oBUBLTY— DsraNsm— aaoRiMi- 

NATIOK— DBCREB, 
Where,  on  divorce  ou  the  gronnd  of  cruel- 
ty, the  evidence  of  defendant,  not  denied  by 
plaintiff,  showed  that  plaintiff  had  frequentty 
struck  defendant  when  intoxicated,  ute  di- 
vorce was  properly  denied,  thoueh  cruelty  as 
alleged  had  been  committed  by  defendant 

Appeal  from  dlstrlet  court,  Third  district; 
8.  W.  Stewart,  Judge. 

Suit  for  divorce  by  Byroo  B.  Hartwdl 
against  Mai^ret  J.  Hartwell.  fVom  a  de- 
cree for  dtfendaot;  plaintiff  appeals^  Af- 
finned. 
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SayOar,  Westerrdt,  Snyder  &  W1|^t>  for 
appellant  Blctaarda  ft  Ferry,  tar  reepondrait 

BASKIN,  J.  This  la  an  action  for  divorce 
on  the  alleged  grouDds  of  cruel  treatment 
«f  the  plaintiff  by  the  defendant.  The  dl- 
TOTce  was  denied  by  the  lower  court,  and 
the  plaintiff  appeals. 

The  answer  denies  all  of  the  allegations  of 
the  complaint,  except  that  "the  plalntlCT  and 
defendant  are  husband  and  wife,  and  that 
they  intermarried  at  Salt  Lake  City,  Utah, 
on  or  about  the  18th  day  of  January,  1872, 
and  that  the  plaintiff  fur  more  than  one  year 
last  past  is  and  has  been  an  actual  and  bona 
Qde  resldeot  of  Summit  county,  in  the  state 
of  Utah."  Tbe  plaintiff,  in  his  complaint.  In 
addition  to  the  general  and  speciflc  charges  of 
cruelty  of  the  defendant,  alleges  that  he  "has 
always  been  kind  and  considerate  to  her," 
and  that  he  has  always  been  sober,  etc  Tbe 
ninth  assignment  of  error  is  that  "the  court 
erred  In  entering  and  signing  tbe  findings  and 
decree  In  this  action  in  favor  of  defendant." 
In  this  connection  It  Is  contended  by  appel- 
lant's counsel  that  the  evidence  adduced  by 
plaintiff,  which  was  not  disputed,  was  suffi- 
cient to  Justify  a  decree  In  favor  of  the  plain- 
tiff, and  that.  In  order  to  render  a  decree  In 
fav<H-  of  the  plaintiff  that  evidence  must  have 
been  totally  Ignored.  If  this  were  conceded, 
the  objection  is  overcome  by  evidence  of  the 
defendant  which  Is  not  contradicted.  Aft» 
the  defendant  bad  been  examined  as  a  wit- 
ness on  her  own  behalf,  the  following  occur- 
red In  her  cross-examination  by  plalntlETs  at- 
torney: "Q.  Did  Byron  Hartwell  ever  In  the 
world  strike  you?  A.  I  needn't  answer  that. 
That  Is  not  In  tbe  evidence.  I  shall  never 
go  against  my  husband  any  more  than  I  have 
to.  He  is  the  father  of  my  children.  I  hare 
been  married  30  years,  and  I  can't  do  it.  Q. 
Jnst  answer  my  question.  I  want  to  know 
what  reason  you  bad  for  any  such  fear  as  yoa 
Btate^d  you  had.  Had  be  ever  struck  yon? 
A.  Do  I  have  to  answer  that  question?  Tbe 
Court:  Yes,  you  may  answer  IL  A.  Yes,  sir; 
he  has  struck  me.  Q.  When?  A  I  haven't 
any  dates.  Q.  Uore  than  once?  A.  Yes,  sir; 
lota  of  times.  Q.  Name  us  one  time,  then? 
A.  Oh,  I  don't  want  to  go  Into  things  I  don't 
have  to.  I  don't  have  to  go  into  things  over 
my  past  life.  Please,  your  honor,  don't  have 
anything  up  more  than  has  to.  I  have  two 
lovely  girls.  Q.  How  long  ago  was  it?  A. 
When  be  used  to  come  under  the  Influence  of 
Uquor,  and  that  Q.  It  was  when  be  was 
drunk,  then,  If  he  ever  did  It?  He  never  did 
It  any  time  when  be  was  sober,  did  he? 
A.  No."  After  the  defendant  had  testified, 
tbe  plaintiff,  who  bad  before  be«i  a  witness 
In  chief  on  his  own  behalf,  was,  in  rebuttal, 
again  examined  by  his  attorney,  and  while 
he  was  Interrogated  In  respect  to  and  con- 
tradicted other  portions  of  the  defendant's 
testimony,  he  was  not  Interrogated  In  respect 
to,  and  did  not  deny,  any  of  the  statements 
made  by  tbe  defendant  in  answer  to  the  pai> 


Ucular  questions  hereinbefore  set  out,  asked 
her  by  plaintlfTs  attorney  on  cross-examina- 
tion. The  misconduct  of  the  wife,  under 
some  circumstances,  may  prevent  her  from 
obtaining  a  divorce^  but  is  no  excuse  for  the 
personal  Tiolence  of  ber  bnsband.  Gross 
cruelty  upon  the  part  of  the  fausbaud,  when 
shown  in  an  action  by  blm,  will  bar  his 
right  to  a  divorce,  however  great  the  fault  of 
tbe  wife  may  have  been.  The  gross  con- 
duct of  the  plaintiff,  stated  by  his  wife,  and 
which  the  plaintiff,  though  he  had  an  oppor- 
tunity to  do  so.  did  not  deny,  barred  any 
recovery  by  the  plaintiff,  and  would  have 
done  so  even  if  it  had  been  admitted  or  shown 
tliat  the  wife  had  committed  all  of  the  al- 
leged acts  of  cruelty  charged  in  the  com- 
plaint. In  this  view  of  the  case  the  other 
assignments  of  error  are  of  no  consequence. 

It  is  wdered  that  tbe  Judgment  of  the  lower 
court  be  affirmed,  with  costs. 

MINER,  a      and  BARTOH.  J„  concnr. 


(41  Or.  4gL) 

UNITED  STATES  MORTG.  ft  TRUST  Oa 
T.  WILLIS.» 

(Supreme  Court  of  Oregon.    Jane  SO.  1902.) 

MOnTQAOES  — LEASED  PRBSMISES  —  FORECLO- 
SURE SALB— RIGHTS  OF  PURCHASBR  AND 
TBNANT^CTION  FOR  BENT— COSTS. 

1.  Hill's  Ann.  Lawi  Or.  I  307.  provides  that 
a  purchaser  of  laad  at  a  Jadidal  or  execution 
sale,  from  the  day  of  sale  autll  a  resale  or 
redemption  ^all  be  entitled  to  the  possession, 
unless  the  same  be  in  tbe  possession  of  a  ten- 
ant holding  under  aa  nnexpired  lease,  In 
which  case  be  shall  be  "entitled  to  receive  from 
the  tenants  tbe  rents,  or  the  value  of  the  ase 
and  occupation  thereof,  during  tbe  same  pe- 
riod." Held,  that  where  land  sold  on  foredo- 
sure  Is  In  possession  of  a  tenant  holding  under 
au  unexpired  lease  made  hj  the  owner  of  the 
property  subsequent  to  the  mortgage,  the  pur- 
chaser thereof,  whether  tbe  mortgagee  or  not, 
is  entitled  to  the  rent,  or  the  value  of  the  ufw 
and  occupation  of  the  premisea.  from  tbe  day 
of  sale,  notwithstanding  tbe  tenant,  in  accord- 
ance with  his  lease,  has  paid  the  rent  in  ad- 
vance to  his  lessor. 

2.  Hill's  Ann.  Laws  Or,  f  &40,  ennmerstea 
the  actions  In  which  plaintiff,  on  S  judgmeut  In 
his  favor,  is  entitled  to  costs  as  a  matter  of 
cuurae,  and  by  snbdlviston  ft  tadedes  thsrein 
actions  not  therein  before  spedfied  tor  tiie  re- 
covery of  mon^  or  damages  when  plaiutiff 
should  recover  $50  or  more.  By  section  &51 
costs  are  allowed  of  course  to  defendant  in  ac- 
tions mentioned  in  section  MS,  unless  plaintiff 
be  entitled  to  costs  therein.  HM,  that  where 
a  purc4iaser  on  foreclosure  sued  and  recovered 

Qdgmeut  sftainst  the  tenant  in  possession  for 
ess  than  $50  for  rent  or  for  use  and  occupa- 
tion, the  action  being  included  in  snbdivtsioa 
6  of  section  549  above  referred  p»,  defuidaitt 
waa  entitled  to  costs. 

Appeal  from  circuit  court,  Hnltnoiita]! 
county;  Arthur      Frazier,  Judge. 

Action  by  the  United  States  Mortgage  ft 
Trust  Company  against  P.  L.  WlUIa.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  as  to  the  costs  only. 

This  la  an  action  by  tbe  purchaser  oC  raal 
estate  at  a  Judicial  sale  against  a  tauuit  Id 

*■  RabMrlng  denied  July  H,  1MB. 
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possession  nnd»  an  unexpired  lease  to  re- 
eorer  rent,  or  the  value  of  the  use  and  occu- 
pation of  tlie  premises,  from  tie  day  of  sale. 
The  facts  are  that  In  October,  1894,  the 
Portland  Savings  Bank  mortgaged  tlie  prem- 
ie upon  wbich  the  bulldiug,  a  part  of  which 
is  occupied  by  the  defendant,  is  situated,  to 
the  plaintiff,  to  secure  the  payment  of  flSO,- 
OUO,  and  the  mortgage  was  dnly  recorded  on 
the  following  day.  On  October  12,  1901,  a 
suit  was  commenced  to  foreclose  the  mort- 
gage, and  Henry  F.  McClure,  the  successor 
In  interest  of  the  savings  bank,  was  made  a 
party  defendant.  Thereafter,  and  on  October 
31,  1001,  McClure  leased  three  rooms  In  the 
building  to  the  defendant  for  a  rental  of  $35 
a  mouth,  payable  In  advance  on  the  Ist  day 
of  each  calendar  month.  A  decree  of  fore- 
closure was  subsequently  rendered,  and  on 
January  13,  1902,  the  property  was  sold  un- 
der the  decree  to  the  plaintiff.  A  few  days 
later.  It  notified  defendant  that  It  had  pur- 
chased the  property,  and  demanded  the  rent 
for  the  nxmis  occupied  by  blm  from  the  date 
of  the  purchase  until  the  1st  of  the  following 
month,  but  he  refused  to  make  such  payment 
on  the  ground  tliat  under  the  terms  of  his 
lease  be  had  paid  the  rent  for  the  entire 
mouth  of  January  to  McClure  on  the  1st  of 
the  month,  and  prior  to  the  sale.  This  ac- 
tion was  thereupon  begun  in  the  circuit  court 
to  recover  §20.32  as  rent  from  January  14th 
to  February  Ist,  and,  a  judgment  having 
been  rmdered  in  favor  of  the  plaintiff  for  the 
amount  demanded,  and  for  costs  and  dis- 
bursements, the  defendant  appeals. 

P.  L.  Willis  in  pro.  per.  J.  Thorbum  Ross,, 
E.  B.  Seabrook,  and  Wm.  A.  Munly,  for  le- 
spondcnt. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
principal  question  for  determination  Is  wheth- 
er. In  case  land  sold  under  a  decree  of  fore- 
closure is  In  possession  of  a  tenant  holding 
nnder  an  unexpired  lease  made  by  the  owner 
of  the  pi-operty  subsequent  to  the  execution 
of  the  mortgage,  the  pturchaser  thereof  is  en- 
titled to  the  rent,  or  the  value  of  the  use  and 
occupation  of  the  premises,  from  the  day  of 
sale,  notwithstanding  the  tenant,  in  accord- 
ance with  the  terms  of  his  lease,  has  paid  the 
rent  in  advance  to  his  lesstir.  The  defend- 
ant's brief  contains  a  discussion  of  the  rights 
at  common  law  of  a  mortgagor,  mortgagee, 
and  a  tenant  of  the  mortgaged  premises; 
and  it  is  Insisted  that  under  our  statute  a 
tenant  in  possession  of  property  at  the  time 
of  a  Judicial  sale,  holding  under  an  unexplr- 
t:d  lease,  stands  in  the  same  i>08ltion,  and 
is  entitled  to  the  same  rights,  as  the  lessee 
of  mortgaged  property  at  common  law  hold- 
ing imder  a  lease  executed  prior  to  the  mort- 
gage. But  we  are  not  dealing  with  the  rights 
of  a  mortgagee  and  a  tenant  of  the  mort- 
t»gf>d  property,  but  with  those  of  a  purchaser 
at  a  judicial  sale  and  one  In  possession,  hold- 
ing under  au  unejcplred  ieuse.   The  fact  that 


In  this  particular  ease  the  purchaser  hap- 
pens to  be  the  mortgagee  is  a  mere  incident, 
and  h<is  no  effect  on  the  question  Involved. 
In  our  opinion,  the  question  for  decision  Is 
plainly  settled  by  the  statute.  Section  307, 
Hill's  Ann.  Laws  Or.,  provides  that  a  pur- 
chaser of  land  at  a  judicial  or  execution  sale, 
from  the  day  of  sale  until  a  resale  or  re- 
demption shall  be  entitled  to  the  possession, 
unless  the  same  be  in  the  possession  of  a 
tenant  holding  and«  an  unexpired  lease,  in 
which  case  he  shall  be  "entitled  to  receive 
from  the  tenants  the  rents  or  the  value  of 
the  use  and  occupation  thereof  during  the 
same  period."  Under  this  statute  the  pur- 
chaser Is  entitled  either  to  the  p<»sesslon  of 
the  property,  or  to  the  value  of  the  use  and 
occupation  thereof,  from  the  day  of  sale 
until  a  resale  or  redemption.  If  at  the  time 
of  the  sale  the  property  Is  not  in  possessl<m 
of  a  tenant  holding  under  an  unexpired  lease, 
be  Is  entitled  to  the  Immediate  possession; 
but.  If  It  is  In  po^esslon  of  such  a  tenant, 
be  is  then  entitled  to  the  rents,  or  the,  value 
of  the  use  and  occupation  thereof,  for  the 
same  time.  No  contract  of  a  mortgagor 
made  subsequent  to  the  mortgage  can  de- 
prive the  purchaser  of  the  rights  given  blm 
by  statute.  This  necessarily  results  from  the 
principle  that  a  subsequent  lease  or  grant 
of  mortgaged  premises  is  subject  to  the  prior 
mortgage,  and  the  interest  acquired  by  the 
grantee  or  lessee  therein  Is  subject  to  be 
defeated  by  a  subsequent  foreclosure  and 
sale.  In  this  case  the  plaintiff's  mortgage 
was  on  record  at  the  time  the  lease  was  made 
to  the  defendant,  and  he  had  at  least  con- 
structive notice  of  the  rights  of  the  plaintiff 
thereunder,  and  must  be  held  to  have  ac- 
cepted his  lease  and  paid  the  rent  In  ad- 
vance with  knowledge  of  the  fact  that  in 
case  of  a  foreclosure  and  sale  the  purchaser 
would  be  entitled  to  the  rents  from  the  day 
of  sale.  The  defendant's  lessor  was  not  en- 
titled to  the  rent  of  the  premises  after  the 
day  of  sale,  and  It  therefore  can  be  no  de- 
fense to  the  defendant  that  he  paid  it  to  him, 
whether  before  or  after  that  time.  "If,"  as 
said  by  the  supreme  court  of  California,  **the 
law  were  othen^ise,  it  would  be  in  the  power' 
of  the  mortgagor  to  materially  diminish  the 
value  of  the  mortgaged  property  as  security 
for  the  debt  for  which  the  mortgage  was 
given  simply  leasing  it  for  a  long  period, 
and  collecting  the  rent  in  advance,  or  by  leas- 
ing it  for  such  period  for  a  nominal  rent" 
Harris  v.  Foster,  97  Cal.  292,  32  Pac.  246, 
33  Am.  St.  Rep.  187.  If  the  mortgage  or 
his  successor  in  interest  could,  by  leasing 
mortgaged  premises  and  collecting  the  rent 
in  advance,  deprive  the  purchaser  at  the 
foreclosure  sale  of  the  value  of  the  use  and 
occupation  during  that  time,  there  would  be 
no  limit  to  his  right  In  the  premises,  and  he 
could  make  such .  a  lease  for  any  length  of 
time  he  might  think  proper.  To  permit  blm 
to  do  so  would  practically  be  annulling  the 
statute,  and  would  be  c<»itrary  to  the  Inter- 
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pretntlon  of  Bimilar  statutes  by  other  courts. 
McDevitt  V.  Sullivan,  8  Cal.  592;  "Walker  7. 
McCusker,  71  Cal.  594,  12  Pac.  723;  Harris 
V.  Foster,  supra;  Byers  v.  Rothschild,  11 
Wash.  206,  30  Pac.  68S.  We  are  of  the  opin- 
i<m,  therefore,  that  plalutifC  Is  entitled  to 
Judgment  against  the  defendant  for  the  rent 
of  the  rooms  occupied  by  him  from  the  day 
of  sale.  But,  as  the  amount  sued  for  Is  less 
than  $50,  the  Judgment  in  its  favor  for  costs 
and  disbursements  Is  erroneous.  In  an  ac- 
tion of  this  kind  the  plaintiff  Is  not  entitled 
to  costs  unless  he  shall  recover  $50  or  more 
(Hill's  Ann.  Laws  Or.  9  510),  and,  unless 
he  does  recover  Judgment  for  that  amount, 
the  defendant  is  entitled  to  costs  as  a  mat- 
ter of  course.   Id.  $  ^1. 

The  Judgment  appealed  from  will  therefore 
be  reversed,  as  to  the  matter  of  costs,  and  the 
cause  remanded  to  the  court  below,  with  di- 
rections to  enter  judgment  in  favor  of  the 
plaintiff  for  $20.32,  as  rent  for  the  premises 
sued  for,  and  in  favor  of  the  defendant  for 
his  costs  and  disbursements  in  the  lower 
court; 


(41  Or.  466) 

NEW  ZEALAND  INS.  CO.  T.  SMITH  et  al. 
(Supreme  Court  of  Oregon.    June  30,  1902.) 

INTERPLEADER— APPEAL-SBVBRABLB  D&- 

CBBB. 

A  decree  of  Interpleader  is  not  severable, 
BO  as  to  permit  a  defendant  to  appeal  from  the 

fiart  discharging  plaintiff  from  bability,  lear- 
□g  its  other  provisions  undisturbed  as  to  the 
fund  paid  into  conrL 

Appeal  from  circuit  court,  Lane  county;  J. 
W.  Hamilton,  Judge. 

Action  of  interpleader  by  the  New  Zealand 
Insurance  Company,  a  corporation,  against 
E.  C.  Smith  and  others.  From  the  decree  In 
80  far  as  It  granted  relief  to  plaintiff,  defend- 
ant Smith  appeals.  Dismissed. 

J,  G.  Veazle,  for  the  motion.  Helmna  W. 
Thompscm,  opposed. 

PER  CURIAM.  This  Is  a  motion  to  die- 
miss  an  appeal.  On  December  22,  1887.  the 
plaintiff  Issued  its  Insurance  policy  to  aae  B. 
J.  Frasier,  covertng  $2,100;  on  cotain  per- 
sonal pr<^erty  belonging  to  him.  A  portion 
of  the  property  was  afterward  consumed  by 
fire,  and,  the  company  denying  liability, 
Frasier  twougbt  an  action  against  It,  In  which 
he  recovered  a  Judgment  for  $1,700  on  No- 
T«nber  1,  1888.  On  appeal  to  this  court  the 
judgment  was  affirmed  April  28, 1001.  Fras- 
ier T.  Insurance  Co..  88  Or.  MZ,  64  Pac.  614. 
After  the  commencement  of  the  action,  but 
prior  to  the  rendition  of  the  Judgment  therein, 
the  insurance  company  was  serred  with  three 
write  of  execution  and  notices  of  gamlsb- 
ment  based  on  Judgments  against  Frasier, 
In  favor  of  three  colatai  psrties.  About  the 
same  time  it  was  also  served  with  notice  of 
■n  attorney's  lien  by  Frasiw's  attorneys. 
Boon  after  the  rendition  of  the  Judgment  It 
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was  assigned  by  Frasier  to  one  E.  C.  Smith, 
the  respondent  in  this  appeal.  After  the  af- 
firmance of  tlie  judgment,  the  company  was 
advised  by  Smith  and  the  attorneys  of  Frasier 
that  they  intended  to  disregard  the  levies  or 
garnishments,  and  enforce  payment  of  the 
judgment  to  them  in  full.  The  garnishors 
were  preparing  and  threatening  to  prosecute 
their  respective  garnishments  to  Judgment 
against  the  company,  and  as  it  was  not  in  a 
position  to  determine  with  safety  to  itself  the 
validity  of  these  garnishments,  or  tbeir  prl(^- 
ity  with  reference  to  one  anotlier,  or  to  the 
claims  of  the  attorneys  of  Smith  and  Frasier, 
It  brought  &  suit,  making  all  persons  con- 
cerned parties,  deposited  the  full  amount  of 
the  fund  In  court,  and  prayed  that  the  sev- 
eral claimants  be  required  to  interplead  as 
to  the  ownership  of  the  fund,  and  that  It  be 
distributed  among  them  according  to  their  re- 
spective priorities.  After  overruling  alt  de- 
murrers to  the  complaint,  the  couirt  ordered 
that  the  defendants  Interplead  by  appropri- 
ate pleadings,  which  was  accordingly  done. 
Findings  of  fact  and  conclusions  of  law  were 
thereafter  made  and  filed,  to  the  effect  that 
the  allegations  of  the  complaint  were  true, 
that  the  case  was  a  proper  one  for  Into*- 
pleader,  that  the  plaintiff  was  entitled  to  be 
relieved  from  further  liability  to  the  defend- 
ants, and  determining  the  rights  of  thh  re- 
spective parties  to  the  fund  In  court,  and  di- 
recting a  distribution  thereof.  Upon  motion 
of  Smith  and  other  parties,  a  decree  was  en- 
tered In  accordance  with  such  findings  and 
conclusions,  the  clerk  was  directed  to  dis- 
tribute the  fund  as  provided  therein,  the 
company  was  discharged  from  all  furth^ 
liability  under  or  on  account  of  the  jud^ent 
recovered  against  It  by  Frasier,  and  the  de- 
fendants were  enjoined  from  maintaining  or 
prosecuting  any  further  proceedings  against 
It  on  account  of  sncb  judgment  Distribu- 
tion of  the  fund  was  made  by  the  clerk  to 
the  respective  parties,  in  accordance  with 
their  rights  as  determined  by  the  decree; 
Smith  receiving  and  accepting  the  amount 
directed  to  be  paid  to  him.  He  thereafter  at- 
tempted to  appeal  from  so  much  of  the  de- 
cree as  held  and  adjudged  "that  the  plaintiff 
have  the  relief  prayed  for  In  the  complaint 
herein,  and  be  discharged  from  all  further 
liability  under  or  on  account  of  the  judgment 
recited  in  the  complaint  rendered  In  this  court 
in  the  said  case  of  E.  J.  Frasier,  Plaintiff,  v. 
The  New  Zealand  Insurance  Co.,  Defendant, 
and  that  the  defendants,  and  each  of  them, 
be  forever  enjoined  from  further  setting  up, 
maintaining,  or  prosecuting  their,  or  any  of 
their,  said  claims  or  demands  against  plain- 
tiff." 

Plaintiff  now  moves  to  dismiss  the  appeal, 
and,  in  our  ophilon,  the  motion  shonid  be  sus- 
tained, because  the  decree  Is  not  severable. 
In  the  sense  that  Smith  can  appeal  alone 
from  that  part  discharging  the  plaintlft  from 
liability,  leaving  its  other  provisions  andis* 
tnrbed.  In  a  suit  of  this  kind,  the  decree,  as 
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to  the  pluIoUtr,  most  either  be  that  the  de- 
fendants Interplead  and  the  plaintiff  be  dis- 
charged from  further  liability,  or  that  the 
bill  of  Interpleader  be  dlsmlsaed.  Pope  t. 
Ames.  20  Or.  1C9,  25  Pac.  393;  Lumber  Co. 
V.  Lang.  28  Or.  246,  42  Pac.  799,  52  Am.  St. 
Bep.  780.  The  fund  cannot  be  distributed, 
And  the  plaintiff  remain  liable  <m  the  claims 
interpleaded.  If  the  suit  Is  dismissed^  plain- 
tiff Is  entitled  to  a  return  of  the  money  paid 
Into  court,  and  such  a  decree  cannot  be  made 
In  this  case,  because  no  appeal  has  been 
taken  from  that  part  of  the  decree  distrib- 
uting the  fund.  It  has  been  disbursed  and 
paid  out  to  Smith  and  others  in  accordance 
with  the  directions  of  the  court  below,  and 
is  not  now  In  the  custody  of  the  court,  or 
subject  to  Its  ordras.  If  Smith  desired  to 
try  the  question  on  appeal  as  to  whether  the 
case  was  a  proper  one  for  interpleader,  he 
should  have  appealed  from  the  entire  decree. 
He  cannot  appeal  from  a  part  only,  and  leave 
undisturbed  and  In  force  that  portion  favor- 
able to  himself  and  the  other  defendants. 
Where  a  decree  is  of  such  a  character  that  a 
part  may  stand,  although  another  "portion  ht 
reversed,  it  Is  allowable  in  some  Instances 
for  an  appeal  to  be  taken  from  a  part  only. 
But  when  It  la  not  severable  the  appeal  must 
be  taken  trom  the  whole  decree.  Construc- 
tion Co.  T.  O'Nell,  24  Or.  54,  32  Pac.  764; 
Bush  T.  Mitchell,  28  Or.  92,  41  Pac.  1^. 
The  motion  to  dIsmlsB  1b  therefore  allowed. 

(U  Ctdo.  App.  SS) 

CANNON  «t  a1.  v.  BKBCKENBIDOE  MER- 
CANTILE CO. 
(Court  of  Appeals  of  Oolorado.    Jaue  9,  1902.) 

■CORPORATE  DIRECTORS— LIABILITY  TO  CRED- 
ITORS—CERTIFICATE  OP  PAID-UP 
STOCK— FAILURE  TO  FILE. 

Where  a  certiiicBte  of  full  paid-up  capital 
8to<^  was  not  "made  aud  filed"  within  the 
time  prescribed,  as  expressly  required  bv  Gen. 
St.  I  252,  to  relieve  directors  from  liabilitr 
-to  creditors  whne  an  auoual  report  of  the  cor- 
poration has  not  been  filed  as  required  thereby, 
no  extension  of  time  can  be  bad  to  file  the 
certificate,  which  was  made  within  the  time, 
and  thua  avoid  the  UahUi^  ImpoMd  under  the 
plain  language  of  the  statute. 

Appeal  from  Arapahoe  county  coart 
Action  by  the  Breckenrld^  Mercantile  Cem- 
pany  against  Jamee  Oannmi,  Jr„  and  others. 
Vrom  ■  Judgment  for  plaintlfl.  defendants  ap- 
peal. AflSrmed. 

Charles  T.  Brown  and  Edmund  J.  Churchill, 
•for  appellants.  Rogers,  Cuthbert  &  Ellis 
(Plerpont  Fuller,  of  counsel),  for  appellee. 

WILSON,  P.  J.  This  suit  was  brought  to 
auForce  the  personal  liability  of  directors  for 
tbe  debt  of  the  corporation  because  of  a  fail- 
ure to  file  the  annual  report  as  required  by 
statute.  Gen.  St.  {  252;  Mills'  Ann.  St.  8  491. 
Neither  the  eilatence  of  the  debt  nor  the  lia- 
bility of  the  corporation  therefor  Is  contested, 
and  that  It  was  hicurred  within  the  year 
]>receding  the  time  when  the  annual  report 


should  have  been  filed  Is  conceded.  It  Is  also 
admitted  that  the  annual  report  was  not 
filed  within  the  60  days  from  the  Ist  of 
January,  nor,  Indeed,  at  any  time  before  the 
commencement  of  this  suit.  It  Is  alao  admit- 
ted that  a  certificate  of  full  paid-up  capital 
stocli  had  not  been  filed  In  any  office  where 
It  was  required  to  be  filed  prior  to  the  ex- 
piration of  the  time  limited  for  the  filing  of 
the  annual  report.  Such  a  caiilficate  vrae 
prepared,  signed,  and  verified  on  February 
28tb,  but  it  was  not  filed  in  any  office  until 
March  7th.  The  time  limited  for  the  filing  of 
the  annual  report  expired  March  Ist;  the  cer- 
tificate of  paid-up  capital  stock  was  there- 
fore filed  six  days  too  late.  Under  the  plain 
reading  of  the  statute,— and  It  has  been  re- 
peatedly BO  held  by  this  court,— a  right  of 
action  by  a  creditor  against  the  defaulting 
directors  accrued  Immediately  upon  default 
being  made.  By  the  plain  language  of  the 
act  the  only  thing  which  would  excuse  the 
making  of  this  report  would  be  the  making 
and  filing  of  the  certificate  of  paid-up  stock 
previous  to  the  expiration  of  the  time  when 
the  annual  report  was  required  to  be  made. 
The  making  alone  would  not  excuse  it,  be- 
cause tbe  statute  reads  "made  and  filed." 
There  Is  no  room  for  construction.  Both  the 
making  and  the  filing  were  required.  The 
requirement  Is  a  most  reasonable  one,  too, 
because  it  is  the  filing  alone  which  gives  the 
requisite  publicity,  and  which  In  reality  ef- 
fectuates the  purpose  and  Intent  of  the  stat- 
ute. It  certainly  cannot  be  contended  that 
this  court  would  have  any  power  to  attend 
the  time  six  days,  or  even  one  day.  If  so,  we 
might  with  the  same  propriety  extend  It  thir- 
ty days,  or  sixty  days.  Instantly  upon  the  de- 
fault being  made  with  reference  to  the  filing 
of  the  annual  report  within  the  time  limited, 
a  right  of  action  accrued  to  the  plaintiff 
against  the  directors.  Iron  Co.  v.  Lenhart,  6 
Colo.  App.  515,  41  Pac.  834;  Thatcher  t.  Salo- 
mon (Colo.  App.)  64  Pac.  360;  Hazelton  v. 
Porter  (Colo.  App.)  67  Pac.  170.  Nothing 
which  the  directors  could  subaequentiy  do 
could  relieve  them  from  the  liability  which 
had  attached;  and  most  cn'talnly  It  is  not 
within  the  power  of  this  court  to  grant  than 
rtilef  from  the  consequences  of  their  default. 
Incurred  by  a  failure  to  comply  with  a  man- 
datory requirement  of  the  statute.  The  New 
York  cases  cited  by  connsel  are  not  in  point, 
because  evidently  based  upon  a  different  stat- 
ute. Ours  la  not  silent  as  to  the  time  within 
which  the  certificate  of  paid-up  stock  must 
be  filed.  By  the  plain  and  unmistakable  lan- 
guage of  ours,  as  we  have  seen,  this  certifi- 
cate must  be  not  tally  made,  but  filed,  before 
the  expiration  of  the  time  for  filing  the  an- 
nual report,  in  order  to  relieve  the  directMrs 
from  liability.  This  is  the  only  question  in 
the  case.  Upon  the  conceded  facts,  any  other 
Judgment  than  that  which  was  rendered 
would  have  been  manifest  error. 

The  Judgment  was  dearly  correct,  and  will 
be  affirmed.  Affirmed. 
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(IB  Colo.  App.  22) 

LOWENSTEIN  v.  ALEXANDER. 
(Court  of  Appeals  of  Colorado.    June  9,  1902.) 
TRI AL— EVIDENCE— FOUNDATION. 

1.  A  verdict  on  conflictiug  evidence  will  not 
be  disTiirbed  on  appeal. 

2.  'VA'here  defendiint.  on  cross-examination, 
had  been  asbed  whether  he  made  a  certain 
statement  at  a  certain  time  and  place,  and 
in  the  presence  of  certain  persons,  there  waa 
snfflcicnt  foundation  for  a  i]ut«tiOD  to  a  wit- 
ness for  the  purpoBc  of  contradictinff  defendant 
as  to  what  was  the  etatement  made  by  de- 
fendant at  such  time. 

Appeal  from  district  court,  La  Plata  coun- 
ty. 

Action  by  W.  B.  Alexander  against  D.  Low- 
enstefn.  From  a  judgment  for  [rialntiff,  de- 
fendant appeals.  Affirmed. 

Galbreath  &  Bills,  for  appelant  N.  0. 
Miller,  for  appellee. 

THOMSON',  J.  Suit  upon  a  promissory 
note.  Plaintiff  had  judgment,  and  the  de- 
fendant appeals.  The  defendant  admitted  the 
execution  of  the  note,  but  averred  payment 
He  also  alleged  counterclaims  and  set-otCs 
more  than  sufficient  to  satisfy  the  claim.  The, 
evidence  was  conflicting.  The  uncontradicted 
testlmouy  of  eithor  party  would  have  entitled 
him  to  judgment;  but.  as  the  statements  of 
each  were  denied  by  the  other,  the  questions 
of  fact  were  settled  by  the  venllct 

It  to  assigned  for  error  that  the  court  sus- 
tained the  plaintiff's  objection  to  the  reading 
In  evidence  of  the  defendant's  Exhibit  A. 
The  abstract  contains  no  Exhibit  A.  and.  not 
knowing  what  It  was,  we  are  unable  to  say 
whether  It  should  have  been  received  or  not. 

Error  Is  assigned  as  follows:  "The  court 
erred  In  permitting  the  plaintiff  to  propound 
to  witness  Seth  B.  Ford,  for  the  purpose  of 
contradicting  defendant,  the  following  ques- 
tion: 'State  whether  or  not  Mr.  Lowensteih 
said  In  the  presmce  of  Mr.  Alexander,  your- 
self, and  possibly  Mr.  Veltch,  at  the  time  of 
the  taking  of  the  Inventory,  that  the  terms  up- 
on which  Mr.  Alexander  was  buybtg  Into  the 
sh»e  was  (TOO  In  cash  and  one-half  of  Mr. 
Alexander's  interest  In  the  Charcoal  Co.,'— be- 
cause no  proper  foundatitm  was  laid  for  such 
question."  On  looking  over  the  abstract  we 
find  that  prior  to  the  ecaminatlon  of  the  wit- 
ness Ford  the  d^endant  was,  on  cross-exam- 
ination, asked  whether,  at  the  time  and  in  the 
presence  menti<Hied  In  the  question,  he  made 
the  statement  It  contained.  The  foundation 
tor  the  question  was  properly  laid. 

Another  assignment  la  In  the  following 
words:  "That  the  court  erred  In  sustaining 
plaintiff's  objection  to  the  following  qnestlon, 
propounded  to  witness  Ford  by  the  defendant: 
'I  will  ask  you,  Mr.  Ford,  If,  when  the  same 
question  was  asked  you.  In  taking  the  last 
deposition,  If  your  first  answer  to  the  question 
was  not  that  you  understood  Mr.  Lowensteln 
to  say  that  the  consideration  was  $1,000;  $700 
of  it  was  paid  and  $300  still  due.' "  No  such 
question  Is  found  In  the  abstract 


Finally,  It  Is  charged  that  the  Instructions 
were  erroneous.  The  abstract  contains  no  in- 
structions. 

Let  the  judgment  be  affirmed.  Affirmed. 


(17  Colo.  App.  S26> 

FrX)RENCB  &  O.  C.  R.  CO.  v.  MALONEY. 

SAME  V.  ALLEN. 

(Court  of  Appeals  of  Colorado.   June  9,  1^.> 

JUDGMENT  ON  VOLUNTARY  NONSUIT— DE- 
FENDANT'S RIGHT  TO  APPEAL. 

A  final  judgment  entered  In  accordance 
with  a  voluntary  nonsoit,  allowed,  without 
prejudice  to  the  commencement  of  another  suit, 
after  a  motion  at  the  close  of  plaintiff's  evi- 
dence to  instruct  a  verdict  for  defendant  had 
been  sustained,  ia  in  fayor  of  defendant;  and 
hence  the  latter  cannot  appeal  therefrom, 
though  the  judgroent  may  be  reviewed  by  writ 
of  error. 

Appeal  from  district  court,  Fremont  coun- 
ty. 

Separate  actions  by  Edith  P.  Maloney  and 
Mary  S.  Allen,  respectively,  against  the  Flw- 
ence  &  Cripple  Creek  Railroad  Company. 
From  a  Judgment  entered  on  allowing,  a  vol- 
untary nonsuit,  defendant  appeals.  Dismiss- 
ed. 

Henry  M.  Blackmer  and  Karl  C.  Schuyler, 
for  appellant  Joseph  H.  Maupin,  for  ai^U 
lees. 

WILSON,  P.  J.  Upon  trial,  after  the  evi- 
dence on  the  part  of  the  plaintiffs  had  been 
concluded  and  tliey  had  rested,  the  defendant 
moved  that  the  Jury  be  Instructed  to  return 
a  verdict  In  Its  favor.  The  court,  after  hear- 
ing argument  on  this  motion,  annonnced  that 
It  would  sustain  It  and  that  a  verdict  woold* 
be  directed  in  favor  of  the  defendant  There- 
upon plaintiffs  asked  leave  to  withdraw  » 
jui-or,  and  to  amend  their  complaints  In  cer- 
tain particulars.  This  was  denied.  Plain- 
tiffs then  offered  to  prove  certain  matters- 
by  a  certain  witness.  To  this,  defendant 
objected,  and  the  objection  was  sustained. 
Thereupon  plaintiffs  asked  leave  to  take  » 
voluntary  nonsuit  in  each  of  the  cases,  with- 
out pr^udlce  to  the  commencement  of  other- 
suits.  Defendant  objected,  and  the  ol^ee* 
tion  was  overruled  1^  the  court,  and  plabi- 
tlffa*  motion  for  vtriuntary  nonsnit  was  al- 
lowed. Jiulgment  was  entered  accordingly, 
and  ^fendant  appeals.  Appellees  move  to 
dismiss  the  appeal. 

That  In  this  state  the  right  of  appeal  l» 
pnrely  statutory,  and  can  be  exercised  only 
by  the  party  against  whom  the  judgment  ia 
rendered,  has  been  settled  by  such  Dumerous 
decisions  of  tble  court  and  of  the  supreme 
court  that  no  citation  of  authorities  Is  nec- 
essary. Indeed,  the  proposition  Is  not  con- 
troverted by  defendant  It  Is  contuided. 
howevo-,  that  the  action  of  the  court  In  per- 
mitting plaintiffs  to  take  a  voluntary  non- 
suit, under  the  circumstances  which  we  have- 
detalled.  was  clearly  erroneous.  It  Is  urged 
that  the  action  of  the  court  In  anuouuciug. 
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tbat  It  sustained  the  defendant's  motion, 
ADd  would  direct  the  Jury  to  return  a  verdict 
io  Its  faror,  was  eqalvalent  to  the  r«iditkHi 
of  a  verdict  In  ftivor  of  defendant,  because 
thereafter  notUng  remained  to  the  jury  hnt 
a  ministerial  act,  vestinff  no  discretion  lo 
tbem,  and  In, the  performance  of  which  they 
t-oold  exercise  mne.  Tbe  stuhbom  fact  re- 
mains. boweTer,  that  tbe  Jud^ent  vhlch 
vM  rendered  waa  agabist  the  plaintiffs  and 
in  favor  of  the  defendant  Whether  the 
court  dionld  have  rend^ed  some  other  judg- 
luent  does  not  concern  us,  In  the  determlna- 
Hon  of  tbe  question  as  to  whether  the  de- 
fendant can  appeal  from  the  Judgment  which 
tt  did  render.  The  flnal  Jodgment  from  which 
defendant  seeks  to  appeal  Is  in  Jts  favor,  and 
that  al«De  is  conclusive  upon  Its  right  of  ap- 
peal under  tbe  statnte.  It  Is  Immaterial 
vlietber  tbe  nonsuit  was  voluntary  or  in- 
voluntary, the  judgment  was  the  same,— the 
dismissal  of  the  suit,  with  the  costs  to  be 
taxed  against  the  plaintiffs.  Defendant  com- 
plains that,  whilst  the  judgment  was  nom- 
ioally  In  Its  favor.  It  was*  in  effect  adverse 
to  tt,  and  exceedingly  prejudicial,  because 
it  permitted  plaintiffs  to  commence  another 
suit  against  It  We  are  dted  to  Railroad 
Co.  V.  lies.  25  Gola  23,  68  Pac.  222,  where 
It  was  sold,  *The  hardship  to  which  the  de- 
fendant may  be  subjected  1^  being  required 
to  defend  against  successive  actions  where 
the  plaintiff  has  been  nonsuited  may  be  con- 
ceded, but  a  trial  court  may  In  a  proper  case, 
either  sua  sjxmte  w  upon  defendant's  mo- 
tlMt,  direct  a  verdict  for  the  defendant,  in- 
stead of  entering  a  judgment  as  of  nonsuit, 
and  tbns  relieve  agaioM  harassing  litigation." 
We  may  concede  tbe  hardship^  but  In  this 
instance  tbe  court  did  not  avail  itself  of  its 
privilege  to  direct  a  verdict  for  the  defend- 
ant Instead  oC  ent«1ng  a  judgment  as  of 
nonnilt,  but.  on  the  contrary,  did  tiie  latter. 
Whether  In  so  doing  It  acted  wisely  or  un- 
wls^  Is  Immaterial  in  the  determination  of 
thlfl  motton.  That  Is  a  matter  which  tbe 
detoidaut  is  entitled  to  have  considered  upon 
taking  tbe  case  to  this  court  upon  error. 

The  flnal  judgment  from  wblcb  the  appeal 
la  soogbt  as  rendered  by  tbe  court  was  not 
against  tbe  party  who  here  seeks  to  appeal, 
and  in  such  case  this  court  is  without  juris- 
dleUtm  to  review  It  on  appeal.  For  this  rea- 
ma,  the  motion  of  tbe  appellees  to  dismiss 
the  appeal  must  be  sustained;  but.  It  appear- 
ing tliat  the  court  would  have  jurisdiction  If 
the  action  bad  come  up  on  writ  of  error,  It 
will  be  wdered  that  the  cause  be  docketed 
on  error.  Hills*  Ann.  Code,  f  388a  (I^ws 
1S03»  p.       {  1).   Appeal  dismissed. 


(IS  Colo.  App.  i> 

GUT  V.  ROSEWATBR. 
(Court  of  Appeals  of  CSoIorndo.   June  9,  1902.) 

FARTNBRSHIP— AUTIIORITT  OF  AOBNT. 

In  an  action  alleging  a  partuorshlp  and 
demanding  an  acconntiDg,  evidence  of  a  gen- 


eral atithorit;  to  an  agent  to  enter  into  pos- 
session of,  routrol,  sell,  and  assign  plaintlFs 
real  estate  did  not  empower  the  agent  to  enter 
Into  a  copartnership  tor  piaiutiif. 

App^  from  district  court  Arapahoe  coun- 
ty. 

Proceedings  by  Ida  B.  Guy  against  Clara 
B.  Rosewnter.  From  a  judgment^  for  de- 
fendant plaintiff  appeals.  Affirmed. 

N.  Q.  Tanquary  and  W.  W.  Anderson,  for 
appellant  W.  0.  Eingsley,  for  appellee. 

WILSON,  P.  J.  The  complaint  In  this  case 
alleged  that  the  plaintiff,  Mrs.  Qny,  and  tbe 
defendant  entered  Into  a  copartnership  for 
the  business  of  mining  coal  and  buying  and 
selling  coal  and  coke;  that  the  business  was 
conducted  for  a  few  months,  and  that  there- 
after the  defendant  refused  to  further  con- 
duct It  accordli^  to  agreement  It  was  pray- 
ed that  the  partnership  be  dissolved,  that  a 
receiver  be  appointed,  and  that  an  accounting 
be  liad.  The  answer  denied  that  there  ever 
was  a  partnership,  and  also  all  other  allega- 
tions of  the  complaint  Trial  was  to  the 
court  which  found  that  no  partnership  bad 
ever  been  altered  into  between  the  parties, 
and  dismissed  the  complaint.  We  would  be 
compelled  to  affirm  this  Judgment  under  tbe 
well-settled  rule  that  as  to  fludlngs  of  fact 
this  court  will  not  substitute  Its  Judgment  for 
that  of  the  trial  court  unless  the  latter  Is 
manifestly  against  tbe  weight  of  tbe  evi- 
dence. Aside  from  this,  however,  an  exam- 
ination of  tbe  evidence  shows  that  tbe  find- 
ing of  the  court  was  In  accordance  with  tbe 
great  weight  of  the  evidence.  There  was,  In 
fact  no  evidence  that  would  have  supported 
a  finding  to  the  contrary.  There  was  some 
little  testimony  as  to  some  conversation  had 
by  the  husband  of  plaintiff  with  one  Joseph 
Metsler,  who  was  the  agent  and  attorn^  In 
fact  of  the  defendant  which  plaintiff's 
husband  was  proposing  the  formation  of  a 
partuersblp;  but  there  was  no  evidence  to 
show  that  there  was  ever  any  consummation 
of  this  proposal,  even  so  far  as  Metzler  was 
eoncemed,  much  leas  so  far  as  tbe  defend- 
ant Mrs.  Rosewater,  was  concerned.  It  is 
not  even  suggested  that  either  tbe  pUiintlfl 
or  h&c  husband  ever  bad  any  agreement  with 
the  defendant  ok  any  conversation  or  any 
communication  with  her  about  it  It  is  not 
shown  that  the  parties  ever  met.  It  is  claim- 
ed by  the  plaintiff,  however,  that  Metzler  was 
the  agent  for  the  defendant  but  we  search 
tbe  record  In  vain  for  any  evidence  proving 
or  tending  to  prove  an  agency  conferring  up- 
on Metsler  any  authority  to  enter  into  a  co- 
partnership agreement  for  or  on  behalf  of 
the  defendant.  We  find  in  the  abstract  a 
general  power  of  attorney  given  to  Metzlw 
by  Mrs.  Rosewater  to  enter  Into  possesslcn 
of,  control,  sell,  and  assign  all  her  real  es- 
tate and  other  property  In  certain  states.  In- 
cluding Colorado;  but  It  certainly  cannot  be 
cMitended  for  an  instant  that  this  empowered 
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him. to  enter  into  a  copartnership  agreem^t 
for  her  with  any  one.  or  on  her  account. 

The  Judgment  was  undoubtedly  correct, 
and  will  be  affirmed.  Affirmed. 

GUNTRR.  J.,  not  sitting. 


(IS  rolo.  App,  23) 

FT.EMING  T.  KELLY  et  al. 
(Court  of  Aiipeala  of  Colorado.    Jane  9,  1902.) 

ADMINISTRATORS-CONTINUATION  OF  DECEAS- 
BD'S  BUSINESS— INABILITY  OF  ESTATE— 
PaESENTMENT  OF  CL.A1M. 
Where  an  admiiiiHtrati-iz,  under  order  of 
the  county  court,  continued  the  maiiufncturing 
business   of   the    deceased   for   three  years, 
which  resulted  in  a  profit,  obligations  incnrrea 
by  her  for  goods  furnished  iu  the  conduct  of 
the  business  are  claims  against  the  estate,  and 
not  against  the  administratrix  peisonally,  and 
may  be  presented  for  allowance  by  either  the 
creditor  or  the  administrator  who  succeeded 
tlie  adminiBtratrix. 

Appeal  from  dlatrlct  court,  Arapahoe  coun- 
ty. 

Action  by  Kelly,  Maus  &  Co.  against  James 
A.  Fleming,  administrator  of  the  estate  of 
L.  A.  Melbum,  deceased.  From  a  Judgment 
In  favor  of  the  plaintiffs,  the  defendant  ap- 
peals. Affirmed. 

Clay  B.  Whltford  and  Henry  B.  May,  for 
appellant.  BIcksler,  McLean  &  Bennett,  for 
appelleea. 

WILSON,  P.  J.  It  appears  from  the  stipu- 
lation of  facts  on  which  this  cause  was  tried 
in  the  district  court  that,  one  L.  A,  Melburn 
dying,  the  administratrix  of  bis  estate,  Mrs. 
Melbum,  his  widow,  was  Ordered  by  the 
county  court  to  continue  to  carry  on  the  busi- 
ness of  carriage  manufacture.  In  which  her 
husband  was  extensively  engaged  at  the  time 
of  his  decease.  This  the  administratrix  did 
tor  the  period  of  about  three  years,  and  dur- 
ing such  time  purchased  from  the  appellee 
lierein  certain  goods,  which  were  used  by  her 
in  conducting  the  business.  Upon  a  claim 
therefor  being  presented  in  the  county  court 
for  allowance  against  the  estate  of  the  de- 
ceased. It  was  resisted  by  the  then  adminis- 
trator, tbe  successor  to  Mrs.  Melbum,  who 
had  resigned.  The  claim  was  allowed  by 
the  county  court  as  of  the  fourth  class,  and, 
upon  an  appeal  by  the  administrator  to  the 
district  court.  It  was  again  allowed,— to  be 
paid,  bowerer,  as  a  claim  of  the  second  class. 
From  this  Judgment  the  administrator  appeals 
to  this  court. 

It  is  true,  the  general  role  is,  as  declared 
by  the  authorities,  that  it  Is  not  permissible 
for  an  executor  or  an  administrator  to  engage 
in  trade  with  the  assets  of  the  ^tate,  or 
carry  on  the  business  of  the  decedent,  unless 
expressly  so  directed  by  the  will,  or  authoriz- 
ed by  the  court  which  has  charge  of  the  ad- 
ministration of  the  estate.  If  he  docs,  he 
must  himself  personally  bear  all  expenses  in- 
curred, and  all  losses,  and  account  for  ail 
IvofltB.   He  must  answer  tor  the  full  value 


of  the  assets.  The  rule,  however,  Is  nut  wltb- 
out  exceptlon8,~as,  for  instance,  where  it  is 
necessary  In  a  mercantile  business  or  in  a 
manufactory,  temporarily,— not  for  the  pur- 
pose primarily  of  mailing  profit  upon  sales,  as 
In  the  ordinary  course  of  business,  hut  in  or- 
der to  dispose  of  and  realize  upon  the  assets 
of  the  business  to  tbe  best  advantage.  Mer- 
rltt's  Estate  v.  Merrltt.  82  Mo.  151.  Where 
he  continue  the  business  under  such  circum- 
stances. It  is  not  regarded.  In  law,  as  tbe 
carrying  on  of  tbe  trade  or  business,  but 
simply  as  the  winding-up  of  the  affairs.  In 
such  cases  the  purchase  of  some  goods  may 
be  necessary  for  the  purpose  of  aiding  In  the 
sale  of  the  .decedent's  stock  of  goods,  and 
this  purchase  will  be  treated  as  a  necessary 
and  allowable  expense  of  settlement  of  *the  es- 
tate. Whether  paid  directly  by  the  adminis- 
trator, and  presented  in  his  accounts  for  al- 
lowance, or  presented  by  him  before  payment, 
or  by  the  creditor  himself,  payment  will  be 
allowed,  and  must  be  made  from  the  assets 
of  the  estate.  Williams,  Ex'rs  (7th  Eng.  Ed) 
17&4.  In  this  case  the  administratrix  acted 
under  the  express  order  of  the  county  court 
The  order  is  not  set  forth  in  the  record,  so 
that  we  are  unable  to  determine  frc»n  it 
whether  the  court  exercised  its  discretionary 
power  wisely  or  improvldently.  The  pre- 
sumption must  be  in  favor  of  the  former, 
there  being  nothing  to  show  the  contrary. 
The  mere  fact  that  the  administratrix  con- 
tinued tbe  business  for  the  term  of  three 
years  Is  not  sufficient  to  Justify  us  in  conclud- 
ing that  the  business  was  not  being  run  sim- 
ply for  the  purpose  of  winding  it  up  and  dis- 
posing of  the  entire  stock.  We  must  presume 
the  contrary,  otherwise  the  court  under  whose 
direction  It  was  being  done  would  have  caus- 
ed It  to  have  t>een  stopped.  In  this  state, 
county  courts,  in  matters  of  probate  busi- 
ness, relating  to  tbe  settlement  of  the  estates 
of  deceased  persons,  are  Invested  with  exten- 
sive and  uidlmited  original  JurlsdlctlcH),  legal 
and  equitable,  and  with  large  discretionary 
powers.  The  power  to  regulate  and  contrcd 
settlement  of  such  estates  is  expressly  confer- 
red upon  them.  Const  art.  6,  I  23;  Mills* 
Ann.  St  If  1005,  1097,  1107;  Uuk  v.  Ker- 
show,  17  Colo.  486,  SO  Pac.  62;  People  t. 
Arapahoe  Oo.  Ot,  3  Colo.  App.  428,  34  Pac 
166;  Clemes  v.  Fox,  25  Colo.  45,  53  Pac.  225. 
From  the  necessities  of  the  case,  neither  the 
legislature  nor  tbe  constitutional  convention 
could  anticipate  every  business  contingency 
which  might  arise  in  the  settlement  of  an 
estate,  and  provide  by  statute  specifically  the 
powers  to  be  exercised  by  the  court  in  every 
Instance.  Primarily,  its  duty  Is  to  see  that 
the  assets  of  the  estate  are  collected,  and.  If 
debts  exist  converted  into  money  as  speedily 
as  possible,  consistent  with  the  exercise  of 
proper  business  discretion  so  as  to  prevent  a 
sacrifice.  In  order  that  the  claims  of  creditors 
may  be  satisfied,  and  the  remainder,  if  any, 
lie  distributed  among  the  heirs  at  law.  It 
l(«ically  and  reasonably  follows  that  in  fur- 
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therance  of  this  general  power  the  conrt  must 
hare  alao  such  powers  as  may  be  incidental 
to  It,  and  necessary  to  carry  It  ont  and  ef- 
fectuate the  purpose.  Pec^le  v.  Arapahoe  Oo. 
Ct,  snpra.  Among  snch  Incidoital  powers 
must,  of  necessity,  be  Incloded,  In  a  propw 
case,  the  power  to  furder  the  continuance  of 
the  business  by  titw  adndnlstrator  tunporatl- 
1y,  at  leasts  so  as  to  dl^ose  of  the  stock  on 
hand  to  the  best  advantage.  The  powa  may 
be  especially  necessary  and  required  in  case 
of  a  manufactcwy,  where  It  has,  on  hand  a 
lai^  amount  of  raw  material  and  partly 
mannfactnred  articles,  a  sale  of  which  ia 
their  then  condition  would  be  Impossible 
without  a  Bacriflce.  It  follows,  also^  that,  In 
order  to  cany  oot  the  power  in  such  case, 
it  may  be  absolutely  necessary  to  purchase 
some  other  mat^l;  and,  where  such  pni- 
cliase  is  made  under  such  drcumstances,  we 
cannot  see  how  It  can  be  other  than  an  er- 
pense  incurred  In  the  settlemoit  of  the  estate^ 
and  hence  propo-  to  be  allowed  as  of  the  se& 
ond  class,— especially  so  where  a  profit  to  the 
general  estate  was  realised  from  the  bualnm 
for  which  the  purchase  was  made.  It  appear- 
ing from  the  evidence  that  the  business  In 
fbis  case  was  ewducted  at  a  profit,  no  rea- 
80n  exlsta  for  the  aroHca^lon  of  the  rule 
preralllng  In  some  cases  that  an  expense  in- 
cnrred  in  the  conduct  of  the  business  should 
not  be  allowed  as  a  claim  against  the  gen- 
eral estate,  but  that  for  indemnity  therefor 
the  credlta:  w  tiie  administratrix.  If  she  has 
paid  it,  should  be  limited  to  the  assets  em- 
ployed in  the  business^  Mills'  Ann.  St  § 
4780;  Howe  t.  Pe<9le,  7  Colo.  App.  540.  U 
Pac.  612. 

Counsel  take  the  broad  position,  howerer. 
tbat  expenses  sucb  as  this  In  question  can  be 
presented  for  allowance  only  in  the  report  of 
the  administrate;  tiiat  he  contracts  them, 
and  la  primarily  liable  therefor;  that  such 
claims  as  under  the  statute  are  allowable 
against  the  estate  can  be  only  those  claims 
which  were  debts  agahist  the  decedent  at  the 
time  of  his  death-  In  support  of  this  we  are 
cited  to  Lusk  v.  Patterson,  2  Colo.  App.  310, 
30  Pac.  253.  It  must  be  confessed  that  coun- 
sel therein  find  some  support  for  tbeir  posi- 
tion, it  some  broad  expressions  used  in  the 
opinion  In  that  case  are  to  be  accepted  as  a 
statement  of  the  law  in  all  cases.  It  must  be 
rcan«nbwed,  however,  as  a  fundamental  rule, 
tbat  all  utterances  of  a  court  must  be  Inter- 
preted  by  and  to  (wnnection  with  the  facts  to 
which  Oiey  are  applied.  In  that  case  the 
claim  In  question  was  of  an  attorney  at  law 
for  services  rendered  to  and  under  employ- 
ment by  the  administratrix  alone,  without  any 
authority  from  or  order  of  the  court.  The 
claimant  there  had  assisted  tbe  administratrix 
In  the  discharge  of  a  personal  duty  devolving 
npoB  her  because  of  the  fact  that  she  was 
admtoistratrix.  Here  tbe  liability  was  in- 
enrred  by  the  admlnlBtrBtrix  by  the  express 
order  and  direction  of  the  court.  She  was. 
aa  she  was  compelled  to  do,  rendering  obedl- 
e9P.-18 


ence  to  the  express  mandate  of  the  court. 
The  expense  was  incurred  in  the  doing  of 
something  not  within  the  graieral  scope  of  the 
power  of  the  admhilstratriz  as  such,— some- 
fblng  which,  Independent  of  this  order,  the 
administratrix  would  have  had  no  authority 
to  have  ^ne,  and  could  not  have  done,  except 
at  h&  own  risk  and  expense.  It  was  In  ef- 
fect a  liability  created  by  the  conrt  itself.— 
that  court  which  must  ultimately  pass  upon 
Its  allowance  and  dassiflcatlon.  It  further 
appears  that  a  proflt  was  realized  to  the  es- 
tate from  tbe  continuation  of  the  bustoess. 
Whatever  the  rule  may  be  with  reference  to 
a  Uablli^  of  the  character  of  that  under  con- 
sideration in  Lusk  V.  Patterson,  and  tocurred 
as  tbat  was  without  authority,  we  think  that, 
upon  reason  and  principle,  a  liability  such  as 
this,  tuctured  by  the  express  tn^er  of  the 
eour^  is  an  expense  arising  to  the  settlonent 
of  the  estete,  and  may  be  presented  either  by 
the  creditor  or  by  the  admtoistratrix.  The 
debt  was  not  Incurred  upon  the  credit  of  the 
administratrix.  We  believe  this  conclusion  is 
In  hannony  with  the  general  doctrines  laid 
down  by  the  authorities  with  reference  to 
claims  arising  to  the  settloDaent  of  estates.  It 
would  be  unreasonable  to  hold  that  tbe  ad- 
ministrator must  be  liable,  primarily  or  other- 
wise, for  an  expense  which  be  has  been  com- 
pelled to  Incur  by  a  mandate  of  the  court 
which  has  the  jurisdiction  to  control'  his  ac- 
tion. It  would  be  equally  unreasonable  to 
hold  that  the  creditor  who  furnished  tiie  ma- 
terials which  were  admittedly  used  in  the 
settlement  of  the  estote,  and  which  aided  in 
making  a  profit  to  the  estate,  and  who  sold 
upon  the  credit  of  tbe  estate,  and  presumably- 
upon  the  order  of  the  court,  should  be  pre- 
cluded from  the  rmedy  pursued  by  otho* 
creditors.  This  case  Itself  discloses  the  to- 
equlteble  resulte  which  tolght  ensue  If  such 
were  the  law.  Mrs.  Melbnm,  the  administra- 
trix who  contracted  the  liability,  resigned  be- 
fore any  claim  was  presented.  Her  successor 
resisted  the  allowance  of  the  claim,  and  it  la 
not  to  be  supimsed  that  be  would  presoit  it 
in  his  report  Neittier,  possibly,  should  he  be 
required  to  do  so,  because  it  was  not  incurred 
by  him,  nor  dmtog  his  administration. 

We  think  the  judgmoit  of  the  district  court 
was  correct  and  that  It  should  be  afflimed. 
Affirmed. 


(18  Colo.  App.  1S> 
PARES  et  al  v.  BIBBEL. 
(Court  of  Appeals  of  Colorado.   June  9,  1S02.) 

EVIDBNCB  -~  BILL  OP  PARTICULARS  —  MEMO- 
RANDA FOR  REPRBSHINQ  MEMORY— INSPEC- 
TION BY  OPPOSING  COUNSEL— DEMAND. 

1.  Testimony,  in  jrlviu?  which  witness  uses 
meinoranda  to  refresh  bia  memory,  will  not  be 
suiipreRsed  because  be  refuses  to  let  opposing 
counsel  see  the  memoranda;  application  to  see 
it  not  being  made  by  the  court,  but  counsel 
makmK  the  demand  on  him. 

2.  Where  witness,  to  refresh  his  memory, 
uses  memoranda  from  a  book  containing  per- 
sonal memoranda  coaceming  othM  matters. 
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demand  of  opposins  couusel  should  not  be  fur  i 
inspection   of   the   book,    but   merely    of  the 
memnrnnda  rehitin^  to  the  matter  in  suit.  I 
3.  AllowiDK  plaiuti^  to  give  iu  evidence  the  \ 
bill  of  particuliirs  which  had  been  furuished  ' 
bj-  him.  and  which  was  a  statement  of  ac-  \ 
count,  showiug  the  items  making  up  his  claina  i 
and  the  items  of  credit,  if  error,  is  hnrmlesa; 
it  having  been  testiliod  that  tlie  statement  was 
mttde  from  his  original  book  of  accounts,  which 
was  subscfiuently  Inst,  nnd  all  the  items  having 
been  testified  to  by  witness. 

Appeal  from  district  court,  Gunnison  conn* 

Action  by  Charles  Blebel  against  John  R. 
Parks  and  another,  partners.  Judgment  tor 
plaintiff.   Defendants  appeal.  Affirmed. 

Sprlgg  Shackleford  and  S.  D.  Crump,  for 
appellants.  Alexander  GuUett,  T.  J.  O'Don- 
nell,  and  Milton  Smith,  for  appellee. 

WILSOX,  P.  J.  Defendants  were  contract- 
ors for  building  a  hotel  at  Wuanlta  Hot 
Springs,  In  Gunnison  county.  The  plalntUC 
(appellee  herein),  under  contract  with  them, 
hauled  their  building  materials  and  supplies 
from  the  nearest  rlillroad  point  to  the  building 
site,  and  also  under  contract  with  them,  as 
alleged,  did  a  considerable  amount  of  work 
In  repairing  the  wagon  road  between  the  rail- 
road and  the  building  site,  so  as  to  put  It  In 
proper  condition  for  travel.  This  suit  was 
brought  by  plaintiff  to  recover  a  balance  due 
him  upon  account  for  services  rendered  In 
hauling  the  said  building  material  and  tar 
work  upon  the  road.  Upon  trial  the  plain- 
tiff testiSed  in  his  own  behalf.  In  testifying 
be  referred  to  a  small  memorandum  book 
where  he  had  made  some  memoranda  In  ref- 
erence to  some  Items,  and  dates  of  the  work 
done  by  him.  During  the  cross-examination 
the  following  occurred:  "Q.  How  much  have 
you  on  the  boolE.  that  you  actually  performed 
labcHT  there?  A.  I  have  not  the  dates  there, 
but  we  simply  charged  twenty  days  for  doing 
this  work.  Q.  Let's  see  that  book.  A.  No, 
you  don't,  either.  (Witness  refuses  to  let  ex- 
amlnbig  counsel  see  the  book.  Counsel  for 
defendants  move  to  suppress  all  the  testimony 
of  the  witness  which  goes  to  any  of  the  labor 
stated  to  be  In  this  book,  unless  counsd  and 
the  Jury  have  the  right  to  Inspect  the  book). 
By  the  Court:  The  evidraice  of  the  witness 
Is  that  he  did  a  certain  amount  of  work.  Oa 
cross-  examination  the  defendants  seek  to  have 
him  partlcidartze  the  days  that' he  worked. 
The  witness  refers  to  his  book  to  try  and  re- 
fresh his  memory  on  that  point.  The  court 
will  not  sustain  the  motion  to  strike  out  the 
evidence  that  he  gives,  If  he  attempts  to  use 
the  book,  unless  It  Is  admitted  for  Inspection. 
The  motion  will  be  overruled,"  Defendants 
claim  this  ruling  of  the  court  to  have  been 
reversible  error.  It  may  be  conceded  that 
where  a  witness,  in  testifying,  makes  use  of 
memoranda  for  the  pur[)ose  of  aiding  him  In 
testifying,  and  where  It  appears  that  he  could 
not  testify  precisely  as  to  amounts  and  dates 
without  the  aid  ot  such  memoranda,  tjppoaSng 


counsel  should  be  allowed  the  privll^e  of  in- 
specting such  memoranda;  but  It  is  equally 
true  that  proper  application  must  be  made  for 
the  exercise  of  such  privilege.  Here  no  appli- 
cation was  made  to  the  court  for  this  privi- 
lege, and  the  court  was  not  even  requested 
to  Instruct  the  witness  that  counsel  had  a 
right  to  Inspect  the  memoranda.  It  appears, 
furtho?,  that  the  book  was  not  a  regular  ac- 
count book  kept  by  the  witness  In  his  busi- 
ness, but  that  It  contained,  besides  the  mem- 
oranda which  he  had  made  with  reference 
to  the  business  transactions  between  him  and 
deleudants,  personal  memraanda  concerning 
other  matters.  C!ounseI,  even  upon  pnqier  de- 
mand, would  have  bad  no  right  to  be  allowed 
lnspecti(Hi  of  anything  except  the  memoran- 
da with  reference  to  the  matters  In  contro- 
versy. Even,  therefore,  if  a  demand  of  the 
witness  himself  would  have  been  snfficleai,  as 
was  attempted  In  this  case,  it  was  not  proper 
as  made,  because  counsel  demanded  from  the 
witness  the  privilege  of  seeing  the  entire  book, 
not  conflning  his  dmiand  simply  to  the  mem- 
oranda concerning  the  business  involved  in 
the  suit.  VaAer  the  f&cta.  as  presented,  we 
think  there  was  no  error.  It  would  be  most 
unreasonable  to  hold  that  the  plaintiff  should 
have  lost  the  benefit  of  his  entire  testimony, 
when  he  was  not  admonished  by  the  court 
that  It  was  bis  duty  to  submit  his  memoranda 
to  the  inspection  of  counsel.  The  court  did 
not  err  In  failing  to  so  instruct  the  witness, 
because  It  was  not  requested  so  to  do. 

On  behalf  of  plaintiff  there  was  also  offered 
In  evidence  the  bill  of  particulars  which  had 
been  furnished  by  him;  being  simply  a  state- 
ment of  account,  showing  the  Items  making 
up  the  claim  of  the  plaintiff,  and  the  items 
of  credit  in  favor  of  the  defendants.  We 
see  no  force  in  the  objection  to  this.  It  'it 
was  error  at  all  to  have  admitted  It,  It  was 
error  without  prejudice.  It  had  been  testified 
that  the  statement  had  been  prepared  and 
made  from  the  plaintiff's  original  book  of 
accounts,  which  had  been  subsequoitly  lost, 
and  all  of  the  Items  which  It  contained,  both 
debit  and  credit,  had  been  testified  to  by  the 
witness.  It  was  simply  a  written  statement 
of  the  entire  account,  and  It  tended,  in  fact 
to  aid  both  court  and  Jury  in  the  computatlcui 
necessary  to  be  made  by  them.  We  cannot 
conceive  how  defendants  could  have  been  at 
all  prejudiced  In  any  event,  and  especially  in 
this  case,  where  there  seems  to  have  been 
no  substantial  dispute  about  any  Items  of  the 
account  The  controversy  between  the  par- 
ties appears  to  have  been  as  to  whether  the 
plaintiff  had  failed  to  comply  with  his  hauling 
contract,  which  was  alleged  by  the  defend- 
ants, and  for  which  they  claimed  damages, 
and  also  whether  the  defendants  were  under 
any  legal  obligation  to  pay  plaintiff  for  his 
services  upon  the  road  anything  In  exoeaa  of 
what  the  county  allowed. 

Upon  the  facts,  the  verdict  of  the  Jury  was 
in  favor  of  the  plaintiff,  and  we  see  no  sub* 
stantlal  error  In  any  actlm  of  the  court  to 
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which  our  attention  has '  been  called.  The 
Judgment  will  therefore  be  affirmed.  Affirm- 
ed. 


(IT  Colo.  App.  629} 

BROWN  T.  BELIJ3S  et  al. 

<Ooart  of  Appeals  of  Colorado.   June  .9,  1002.) 

UORTOAOES-^OBBGLOaURB-TIUB  OF  8AUt- 
CLOUD  ON  TITLE. 

1.  Snle  Under  mortenge  foreclosure  the  day 
after  that  named  in  the  uotice  is  void. 

2.  Certificate  of  sale  reciting  that  mortgage 
sale  was  made  on  the  day  named  in  the  notice, 
wtien  it  was  made  the  day  after,  wilt  be  set 
aside  as  a  cloud  on  title. 

Error  to  district  court,  El  Paso  county. 

Suit  by  Horace  M.  Brown  against  A.  G. 
Belles  and  others.  Judgment  for  defendants, 
and  plaintltr  brings  error.  Reversed. 

W.  B.  Gibson  and  Fred  A.  Sabin.  for  plain- 
tiff In  error. 

THOMSON,  J.  On  the  4th  day  of  Septem- 
t>er,  1S06,  Horace  M.  Brown  was  the  owner  of 
certain  premises  in  the  town  of  GiUett,  In  El 
Paso  county,  on  which  he  resided  with  his 
family.  On  that  day  he  borrowed  of  A.  C 
Belles  $150,  and  secured  Its  repayment  by  a 
warranty  deed  of  the  premises  to  Belies,  re- 
ceiving back  from  the  latter  an  Instrument 
showing  that  the  conveyance  was  to  be  void 
upon  payment  of  the  loan.  On  the  &th  day  of 
July,  1897,  a  decree  of  foreclosure  of  this 
mortgage  was  rendered  by  the  district  court 
of  El  Paso  county.  Afterwards  an  order  for 
the  enforcement  of  the  decree  was  Issued  to 
tbe  sheriff,  and  the  latter  duly  advertised  a 
sale  of  the  premises  to  take  place  on  the  6tb 
day  of  September,  1897,  at  the  east  front  door 
ot  the  court  house  at  Colorado  Springs.  The 
property  was  not  offered  for  sale  on  that  day; 
but.  on  the  day  following  (September  7th}  the 
sheriff  proceeded  to  tbe  place  named,  where 
be  assumed  to  sell  the  premises  to  Belles  at 
a  sum,  as  Brown  claims,  far  below  its  real 
valne.  In  tbe  certificate  of  sale  issued  by  the 
sheriff  It  is  stated  that  the  property  was  of- 
fered and  sold  on  the  6tb  day  of  September,— 
tbe  day  named  in  the  notice.  On  the  8th  day 
of  March,  1808,  the  time  for  redemption  not 
having  yet  elained.  Brown  brought  this  suit  to 
cancel  the  certificate  of  sale,  and  remove  the 
cloud  which  it  cast  upon  his  title.  Before  the 
trial  the  day  of  redemption  passed,  and  the 
sheriff  executed  and  delivered  a  deed  of  the 
premises  to  Belles  in  pursuance  of  tbe  pro- 
ceedings as  they  were*recited  in  the  certificate 
of  sale,  which  deed  was  immediately  recorded. 
Tbe  court,  after  hearing  the  evidence,  dismiss- 
ed tbe  same,  and  the  piaintltC  appealed. 

The  facts  as  we  bare  stated  them  appear 
conclusively  from  the  briefs  and  exhibits  be- 
fore us.  The  sale  was  an  absolute  nullity, 
and  the  deed  conveyed  nothing.  But  inas- 
mncb  as,  upon  the  face  of  the  rr  'ord,  the 
proceedings  were  regular,  they  constitute  a 
serious  menace  to  the  plaintiff's  equity  of  re- 
demption.  If  tbe  plaintiff  was  unable  to  pay 


the  Judgment,  be  was  «itltled  to  tiave  the 
property  sold  at  tbe  time  and  place  fixed  by 
the  notice,  so  that  persons  desiring  to  pur- 
chase might  be  present.  Without  further  no- 
tice, to  sell  on  a  day  different  from  that  adver- 
tised, and  when,  consequently,  bidders  could 
not  be  expected,  was  a  Araud  upon  the  plain- 
tiff. 

The  Judgment  will  be  reversed,  and  the  dis- 
trict court  instructed  to  enter  a  Judgment  set- 
ting aside  the  sale  and  canceling  tbe  certlfl- 
cate  and  deed.  Reversed. 


(18  Colo.  App.  18) 
GABOUBT  V.  SMITH  et  al. 
(Court  of  Appeals  of  Colorado.    June  9,  1002.) 
APPEAL— RBVIEW— PRESUMPTION— FINDINGS. 

A  judfpnent  sustained  by  findings  which 
the  conflictmg  evidence  authorized  will  not  be 
disturbed  on  appeal. 

Appeal, from  district  court.  Eagle  county. 
.  Action  by  Anna  M.  Qaboury  against  John 

A.  Smith  and  another.  Judgment  for  defend- 
ants.  Plaintiff  appeals.  Affirmed. 

Wm.  O'Brl^,  for  appellant.  John.  A.  £w- 
hig,  ftnr  appellees. 

GUNTER,  J.  This  action  was  upon  tbe 
following  Instrument:  "Know  all  men  by 
these  presents,  that  we,  John  A.  Smith  and 

B.  L.  Smith,  *  «  •  being  the  owners  of 
the  west  fifteen  (15,  feet  of  lot  numbered  10a 
of  the"  town  site  of  Basalt,  Colorado,  and 
wishing  to  secure  to  Mrs.  Anna  M.  Gaboury 
the  free  access  to  her  property  fronting  on 
Railroad  street  we,  the  above-named  per- 
sons, grant  such  free  access  over  our  prop- 
erty. We,  as  owners  of  the  above-named 
fifteen  feet,  agree  to  keep  said  property  free 
from  buildings:  provided,  that  it  Is  not  bar- 
gained and  sold  to  the  town  site  of  Basalt  for 
a  public  thoroughfare,  nor  bargained  and 
sold  to  other  than  the  town  of  Basalt,  In 
which  case  the  said  Mrs.  Anna  M.  Gaboury 
is  to  have  tbe  first  option  on  tbe  purchase  of 
tbe  same,  to  be  kept  by  her  free  from  build- 
ings. Also  we  agree  to  move  a  certain  log 
building  located  on  said  fifteen  feet  owned, 
as  above  stated,  by  us,  at  any  time  after  the 
lease,  now  binding,  has  expired,  whenever  the 
said  Mrs.  Anna  M.  Gaboury  wishes  to  re- 
move buildings  now  oa  her  property,  and 
erect  in  their  stead  a  new  brick  tmilding,  or 
other  substantial  and  permanent  business 
block,  and  provided  that  thirty  days'  notice 
has  been  given  us.  [Signed]  B.  L.  Smith. 
J.  A.  Smith."  The  plaintiff.  Mrs.  Gaboury, 
complained  therein  that  the  terms  of  this  in- 
strument had  t>eeD  violated,  tn  the  above  15 
feet  having  been  Inclosed,  and  in  the  failure 
to  remove  the  log  building  therefrom.  She 
asked  an  Injunction  restraining  defendants 
from  inclosing  the  lot  and  for  damages,  and, 
in  the  event  Injunctive  relief  could  not  be 
granted,  for  permanent  damages  sustained  by 
plaintiff  through  the  violation  of  the  terms 
Of  the  Instrument.  Plaintiff  alleged  that  the 
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above  writing  wa«  made  In  pursuance  of  an 
jigreenwnt  of  the  parties  entered  Into  several 
veekB  before  Us  execution,  and  that  the 
terms  of  Buch  agreement  constituted  Its  con- 
Bideratlon.  This  the  defendants  denied,  aver- 
ring that  the  instrument  was  without  con- 
sideration, and  denying  any  Tlolatlon  of  the 
terms  thereof.  These  were  issues  of  fact 
and  were  tried  to  the  court.  In  behalf  of  the 
contentions  of  plaintiff  testified  the  plaintiff, 
.her  husband,  and  Mrs.  Dwyer.  In  behalf  of 
the  contentions  of  defendants  testified  de- 
fendants, B.  L.  Smith  and  J.  A.  Smith,  and 
Pred  StitHer.  The  court  found  the  Issues  for 
defendants,  the  folloning  appearing  in  the 
Judgment:  "This  cause  coming  on  to  be 
heard  before  the  court  *  *  •  upon  the 
issues  therein  Joined,  ae  to  whether  the  plain- 
tiff was  or  Is  entitled  to  the  use  and  occu- 
pancy and  permanent  right  of  way  over  and 
-across  the  west  fifteen  feet  of  lot  No.  10a  of 
the  town  site  of  Basalt,  Colorado  (being  the 
-ground  which  adjoins  and  lies  west  of  the 
ground  purchased  by  the  plaintiff  from  the 
defendants,  John  A.  and  B.  L.  Smith),  by 
deed  dated  December  12,  1895,  and  upon  the 
issues  therein  Joined  as  to  the  right  of  the 
plaintiff,  as  against  the  defendants,  to  the 
use  and  occupancy  thereof,  and  the  perma- 
nent right  of  way  thereover,  and  as  to  dam- 
ages sustained  cm  account  of  removal  by 
plaintiff  of  part  of  the  log  cabin  referred  to 
tn  the  complaint,  and  the  court,  having  heard 
the  evidence  produced  and  the  arguments  of 
counsel,  and  being  fully  advised  in  the  prem- 
ises, doth  find  such  Issues  In  favor  of  the  de- 
fendants. It  Is  therefore  ordered  *  •  • 
that  the  complaint  be  dismissed.   •  • 

The  court,  under  the  pleadings,  evidence, 
findings,  and  Judgment,  may  have  found 
either  that  the  contract  sued  on  was  without 
consideration,  or  that  the  defendants,  B.  L. 
and  J.  A.  Smith,  had  not  violated  the  terms 
thereof,  or  It  might  have  found  on  both  Is- 
sues for  defendants.  Such  finding  sustains 
the  Judgment  below,  as  there  can  be  no  legal 
or  equitable  relief  on  a  contract  Told  for 
want  of  consideration,  or  one  the  terms  of 
which  have  not  been  Ivoken.  As,  under  tbe 
pleadings,  evidence,  and  Judgment,  such  could 
have  been  the  finding  of  the  court,  and  as 
such  finding  would  sustain  the  judgment,  the 
presumption  Is  that  It  was  made.  By  the 
finding  we  are  concluded. 

The  Judgment  of  the  lower  court,  denying 
any  relief  upon  tbe  alleged  contract,  should 
be  afBrmed.  Affirmed. 


(8  Idaho,  463) 

MARTIN  T.  DOWD  et  al. 

(Supreme  Court  of  Idaho.    June  3.  1902.) 

CONTRACT— CONSTRUCTION— QUESTION  FOR 
JUBT— CONFLICTING  BVIDBNCB. 

1.  Where  the  issues  made  by  tbe  pleadings 
are  matters  of  fact, — whether  the  contract 
was  a  loan  or  a  sale,— the  cause  was  properly 
submitted  to  a  Jnir. 

2.  Where  there  is  a  substantinl  confilct  In 


the  evidence,  a  jadgment  entered  on  the  ver- 
dict of  a  jury  will  not  be  Terersed. 

Quarles,  O.  J.,  dissenting. 

(Syllnbns  by  the  Courtl 

Appeal  fnnn  district  court,  Nez  Perce  coun- 
ty; Edgar  O.  Steele,  Judge. 

Action  by  D.  W.  Blartln  against  Matt  Dowd 
and  Jobn  Gaffney.  Judgment  tor  plaintiff, 
and  defendants  appeal.  AfiSrmed. 

Chas.  L.  McDonald,  for  appellants.  Danlei 
N'eedham,  for  respondent 

STOCKSLAGEE,  J.  This  Is  an  appeal  from 
a  Judgment  of  the  district  court -of  Nez  Perce 
county;  also  from  an  order  overruling  a  mo- ' 
tlon  for  a  new  trial.  The  complaint  alleges 
that  on  the  20th  day  of  May,  1897,  plaintiff, 
defendants,  and  <Mie  Gust  Erlckson  located  a 
certain  mining  claim  in  the  name  of  D.  W. 
Martin,  Gust  E^lclison,  Matt  Dowd,  and  John 
Gaffney;  that  thereafter,  to  wit,  In  the  month 
of  October,  1900,  plaintiff  borrowed  from  de- 
fendant Matt  Dowd  ?100,  and  agreed  to,  and 
did,  convey  oufr-fom-th  interest  In  said  min- 
ing claim  to  said  Matt  Dowd  and  John  Gaff- 
ney for  the  purpose  of  securing  said  loan  of 
$100,  and  for  the  further  purpose  that  they, 
the  said  Dowd  and  Gaffney,  might  negotiate 
a  sale  of  said  mining  claim,  and  on  the  sale 
thereof  retain  said  ¥100  and  all  Interest  there- 
on, and  pay  to  this  plaintiff  one-fuurth  of 
any  and  all  purchase  money  that  they  might 
receive  from  said  sale;  that  on  the  5th  day 
of  March,  1900,  said  Dowd  and  Gaffney  ne- 
gotiated a  sale  of  said  mining  claim  with  one 
Geo.  Rnnkle,  and  that  said  Dowd  and  Gaff- 
ney, together  with  Gust  Erickson,  tct  the  sum 
of  $3,000,  of  which  $500  was  paid  on  the  said 
Sth  day  of  March,  1900^  and  the  balance,  of 
$2,500^  was  paid  In  tbe  month  of  April,  1000, 
sold,  assigned,  transferred,  set  over,  and  deed- 
ed to  the  said  Rqnkle  the  said  mining  claim, 
together  with  all  right,  title,  Interest,  and 
estate  of  each  and  every  of  said  locators  and 
of  plaintiff  In  and  to  the  same;  that  said 
Dowd  and  Gaffney  have  paid  to  said  Erlckson 
his  one-fourth,  to  wit,  $750;  that  they  have 
paid  plahitiff  atiout  March  6,  1900,  $500,  and 
have  neglected  and  refused  to  pay  plaintiff 
the  balance  due  him,  to  wit,  $2S0,  though  oft- 
en requested  so  to  do.  The  answer  admits 
the  location  oi  the  mining  claim  by  the  itar- 
tlee  as  alleged  In  the  complaint,  and  all  tbe 
allegations  of  the  complaint  except  such  as 
are  denied,  to  wit:  Deny  that  they  paid  to 
the  plaintiff  on  or  about  the  Sth  day  of  March. 
1900,  $500,  or  any  other  sum  greater  than 
the  sun  of  $400.  Deny  that  they  bsTe  neg- 
lected or  refused  to  pay  to  plaintiff  tbe  bal- 
ance due  him,  to  wit,  $250i  or  any  other 
sum,  or  that  any  balance  Is  dne  him.  Af- 
firmatively allege:  That  on  the  9tfa  day  of 
October,  1889,  plalntifl  prepared  and  offered 
for  sale  to  dtfendants  his  undlTlded  ooe- 
fonrth  intoest  In  and  to  said  mining  claim 
for  the  Bom  of  $500,  payments  to  be  made 
as  follows:  $100  caah  at  the  time  ot  transfer 
of  property,  and  balance,  $400,  to  be  paid 
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■whraieTer  demanded  by  plaintiff.  To  this 
proposition  defendants  acceded,  whereupon 
plaintiff  made,  executed,  and  delivered  to 
them  his  deed  to  hia  midlvid.ed  interest  In  and 
to  the  sold  property;  defendants  at  said  time 
paying  to  him  the  sum  of  $100,  as  agreed, 
ns  a  part  of  the  purchase  price  of  said  prop- 
erty. That  thereafter,  to  wit,  on  or  about 
the  6th  day  of  March,  defendants  placed  to 
the  credit  of  plainticr,  In  the  First  National 
Bank  of  Lewlston,  the  further  sum  of  ^00, 
as  balance  due  on  said  purchase  price,  which 
said  amount  plaintiff  received  and  accepted  as 
the  total  amonnt  due  him  for  said  Interest  as 
aforesaid.  That  ever  since  said  time,  and  un- 
til the  time  of  the  transfer  of  the  whole  of 
tiald  mining  claim,  def^danta  were  the  own- 
ers in  fee  ef  said  interest  formerly  owned  by 
plalntifl.  Upon  these  Issues  a  Jtiry  was  im- 
paneled, and  a  trial  had,  which  resulted  in  a 
verdict  for  the  plaintiff  for  the  sum  of  ¥224, 
and  ap<«i  which  a  judgment  was  entered  in 
favor  of  the  plaintiff  for  said  sum. 

The  first  assignment  of  error  Is  as  follows: 
•*The  court  erred  in  ordering  a  jury  to  be 
sworn  and  impaneled,  over  defendants'  ob- 
jection, to  try  the  above  cause,  and  in  having 
the  same  tried  by  a  jury."  In  support  of 
this  assignment  of  error  our  attention  is  call- 
ed to  Coi  V.  Stage  Co.,  1  Idaho,  376.  The 
fiyUabns  says:  "A  failure  by  plaintiff  to  deny 
by  affidavit  the  genuineness  and  due  execu- 
tion of  an  Instrument  la  writing  set  forth  la 
tbe  answer  as  the  foundation  of  the  defense 
does  not  preclude  the  plaintiff  from  showing 
on  the  trial  that  it  was  procured  by  fraud  or 
uiisrepresentatlon."  There  is  no  controversy 
about  the  character  of  the  instrument.  It  is 
alleged  by  plaintiff  that  he  executed  the  deed 
to  his  interest  In  tbe  mining  claim  to  defend- 
ant as  security  for  a  loan,  whilst  defendants 
Allege  that  the  deed  was  Intended  to  absolute- 
ly c<mvey  the  property.  The  only  question 
being  one  of  fact,  it  was  properly  referred  to 
n  Jury. 

The  second  assignment  follows :  **The 
court  erred  in  ruling,  over  defoidants*  objec- 
tion, that  this  case  Is  a  proper  case  for  a 
Jnry,  and  that  it  should  be  tried  by  a  jury." 
The  same  mlhig  applies  to  this  assignment, 
and  we  do  not  think  it  was  error  to  sabmtt 
tbe  issues  to  a  Jury. 

Assignment  8:  "The  court  erred  In  over- 
ruling defendants'  objection  to  the  following 
<iaestion  asked  witness  Martin:  'Ton  heard 
me  read  the  complaint  wherein  you  allege 
you  made  a  deed  in  October,  1899?  State 
what  passed  between  yon  and  the  defendants. 
Matt  Dowd  and  John  Gaftney,  If  anythhig, 
when  you  made  the  deed.' "  Counsel  for  ap- 
pellants objected,  to  wit:  "We  desire  to  ob- 
ject to  that  question  on  the  ground  that  It 
la  Incompetent,  Immaterial,  and  Irrdevant; 
that  the  plaintiff  Is  attempting  to  vary  the 
terms  of  a  written  contract  or  agreement  by 
parol  evidence,  which  in  this  charaetw  of  a 
<-ase  is  inadmissible.  On  the  further  ground 
that  the  plaintiff,  by  failing  to  comply  with 


section  4201  of  the  Revised  Statutes  of  Idaho, 
which  requires  the  filing  of  an  affidavit  where 
a  written  instrument  Is  set  up—  By  failing 
to  do  this  he  has  admitted  the  execution  of 
the  deed,  and  that  by  that  admission  be  not 
only  admitted  the  execution  and  correctness 
of  It,  but  admits  the  facts  and  things  there- 
in stated  as  true."  We  find  no  error  in  over- 
ruling the  objection  to  this  question.  It  only 
called  for  a  statement  of  what  took  place  be- 
tween the  parties  at  the  time  of  the  execution 
and  delivery  of  the  deed. 

The  fourth  assignment  of  errw,  to  wit: 
"The  court  erred  in  overruling  and  denying 
defendants'  motion  for  nonsuit  and  dismissal 
of  said  action,  which  was  made  at  tbe  close 
of  plaintiffs  testimony."  The  rule  is  well 
settled  that,  where  there  is  any  competent 
evidence  to  support  plalntHTs  clalm^  the  court 
should  not  sustain  a  motion  for  nonsuit.  The 
record  discloses  that  there  was  evidence  in 
tbe  case  to  support  plaintlfTs  claim,  and  we 
think  the  motion  was  properly  overruled. 

This  brings  us  to  the  only  remaining  ques- 
tion in  the  case,— the  sufflclency  of  the  evi- 
dence to  support  the  verdict  and  judgment  of 
the  court  Plaintiff  testified  that  he  borrow- 
ed $100  from  defendant  Dowd,  and  executed 
his  deed  to  Dowd  and  Gaffney  as  security 
for  the  payment  of  such  loan,  and  to  enable 
them  to  dlSEKwe  of  the  entire  luroperty  In  case 
they  had  an  opportunity  to  do  so.  He  In- 
sists that  he  did  not  at  that  time  or  at  any 
time  sell  tbe  property  to  defendants,  but  that 
the  contract  and  agreement  was  that  be  was 
to  have  his  one-fourth  of  the  pturchase  price 
of  the  mine  In  case  It  was  a6l6.  He  testlflra 
be  never  read  the  consideration  expressed  In 
the  deed,  and  did  not  know  what  amount  was 
expressed  therein  as  a  consideration.  The 
defendants  each  testifies  positively  that  the 
sale  was  an  abscdute,  bona  fide  sale  of  plain- 
tiff's one-fourth  interest  In  the  mining  claim 
to  them,  and  that  the  $500  expressed  In  the 
deed  was  the  actual  consideration  for  such 
interest;  that  they  deposited  the  $400  hi  a 
bank  at  Lewlston  for  plaintiff,  which,  with 
the  first  payment  of  $100,  was  in  full  pay- 
ment for  said  property.  H.  K.  Bamett,  the 
notary  public  before  whom  the  deed  was  ac- 
knowledged, testified  on  behalf  of  defend- 
ants that:  "I  remember  these  parties  being 
in  my  office  and  having  this  deed  acknowl- 
edged. I  read  to  Ur.  Martin  the  description 
of  the  land  and  the  amount  of  the  considera- 
tion, and  asked  him.  In  the  usual  way,  It  he 
knew  the  contents  of  the  Instrument  Upon 
my  asking  him  this  question,  he  said  'Yes,'  of 
course,  like  any  oth«  party."  Oharlea  Dowd, 
a  brother  of  Matt,  the  defendant,  testified 
that  he  remembered  a  conversation  on  the 
Dowd  farm  In  the  month  of  October,  1899,  In 
which  himself.  Matt  Dowd,  W.  A.  Fabrlck, 
and  plaintiff,  Martin,  were  present  Tbe 
lines  of  a  mining  claim  were  being  discussed. 
Matt  Dowd  made  the  remark  to  Martin.  "Our 
lines  run  so  and  so  (designating  the  lines),  do 
they  not?"    Mr.  Martin  says,  "Our  Unes?  I 
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have  nothing  more  to  do  with  It  It  Is  yon 
and  Oaffney  for  that."  Witness  said  to  Mar- 
tin, "So  you  have  no  mine  uow,"  and  Martin 
says,  "No;  I  did  have  a  mine,  or  an  interest 
In  one,  but  I  hare  sold  it  out  to  the  boys." 
W.  A.  Fabrick  testifies  to  the  conversation  In 
practically  the  same  language  as  the  last  wlt- 
oess.  Harry  Dowd  testified  that  be  met  Mr. 
Martin  (plaintiff)  on  the  Lapwal  road  be- 
tween the  lOth  and  20th  of  October,  1899,— 
both  being  on  horseback,~when  he  bad  a 
eonvei-satlon  with  plaintiff,  to  wit:  "I  ask- 
ed him,  'How  is  your  mining  property?'  He 
answered,  'I  have  sold  out  to  the  boys,— to 
Matt  and  John.'  I  said,  'Did  you  make  a 
good  deal,  Martin?'  and  he  said,  'Yes;  I  sold 
out  for  $500.  I  got  $100  down,  and  will  ^et 
the  balance  after  awbUe.*  I  said,  *Yon  are 
safe  if  the  mine  Is  worthless;  you  are  sure 
of  your  money;'  and  Martin  said,  'Yes.*  "  A 
receipt  was  introduced  by  the  defendants,  to 
wit:  "%100.  Lewlston,  Idaho,  Oct.  9th,  189-. 
Itecelved  from  Matt  Dowd  and  John  Qaffney 
9100  iu  part  paym^t  for  the  John  Day  mine. 
D.  W.  Martin."  Frank  Peters  testified: 
"Know  plalntifE  and  d^endant  Dowd.  Heard 
B  conversation  betwe«i  them  in  reference  to 
this  deed.  It  was  near  the  Raymond  House. 
They  were  sitting  down.  Mr.  Martin  says, 
'You  know,  Matt,  it  is  no  trade.  It  was  no 
trade.  Mr.  Dowd  says,  'I  know  It  was  not,* 
and  then  said,  The  only  way  for  you  to  get 
yonr  money  is  to  go  and  see  a  lawyer,'  and 
be  mentioned  that  two  or  three  times.  Mar- 
tin said,  "That  Is  what  I  am  going  to  do.' 
Tbey  were  talking  about  this  mine  at  the 
time."  Defendant  Dowd  denies  this  convor- 
satlou,  and  plaintiff  Martin  denies  the  con- 
voaation  testified  to  by  Chas.  Dowd.  Harry 
Dowd,  and  W.  A.  Fabrick.  Plaintiff  testi- 
fied that  def mdant  Dowd  paid  him  $26  in  ad- 
dition to  the  $100,  and  that  it  was  not  for 
helping  to  drive  cattle  to  Lewlston.  Dowd 
ezplalDS  by  saying  that:  "When  we  bought 
the  property  from  Martin,  I  told  him  to  come 
to  Lewlston.  and  I  hired  him  to  help  me  from 
Weippe  to  Lewlston  with  a  band  of  cattle. 
He  was  on  the  road  three  or  four  days  with 
two  taorses,  and  I  had  to  pay  him  for.  the 
work.  When  be  came  to  Lewlstcm  be  bought 
a  saddle,  and  I  paid  for  the  saddle  for  owing 
him  tbr  the  work,— helping  me  down  wltti  the 
cattle.  Did  not  pay  him,  or  mention  any- 
thing about  owing  him,  anything  on  the  min- 
ing prcqMrty."  Upon  this  evidence  the  Jury 
fonnd  tar  the  plaintiff,  as  Indicated  by  their 
v«dlct.  The  rale  that  where  there  is  a  snb< 
stantlal  conflict  in  the  evid»ice  the  verdict 
ot  a  Jury  will  not  be  disturbed  is  too  well  set- 
tled to  reqaire  comment  or  citation  of  au- 
thorities. There  Is  certainly  a  conflict  here^ 
and,  to  our  minds,  a  voy  serlpos  one. 
WhUst  to  as  the  preponderance  of  tJiB  evi- 
dence seems  to  largely  predominate  In  favor 
of  the  defendants,  yet  the  jnry,  who  had  tbe 
opportunity  to  detennlne  who  was  mistaken 
or  who  was  telling  the  truth,  paased  upon 
this  question  by  a  unaolmous  verdict  The 


learned  Judge  in  whose  court  this  case  was 
tried  refused  to  ■let  the  verdict  aside.  He, 
too,  had  an  opportunity  ot  weighing  the  evi- 
dence as  It  came  from  the  witnesses,  and  de- 
termining whether  the  verdict  was  the  result 
of  bias,  prejudice,  or  any  misconduct  on  tbe 
part  ot  the  jury.  Tlie  district  courts  are 
created  and  empowered  to  try  cases;  this 
court,  only  to  review  them  from  the  record 
presented. 

There  being  a  substantial  conflict  in  the 
evidence,  the  verdict  must  be  sustained. 
Costs  are  awarded  to  respondent 

SULLIVAN,  3^  concurs. 

QUARLE3S,  C.  J.  (dissenting).  I  agree  with 
my  associates  that  the  trial  court  did  not 
err  In  calling  a  jury  to  try  this  action,  which 
was  brought  to  recover  up<«i  an  alleged  prom- 
ise to  pay  a  certain  sum  of  money.  The  alle- 
gation In  the  complaint  to  the  effect  that  the 
deed  from  the  plaintiff  to  the  defendants  was 
Intended  to  secure  a  loan  was  matter  of  in- 
ducement, explaining  the  true  nature  of  the 
plaintiff's  claim.  I  also  agr^e  that  when 
there  is  a  substantial  conflict  in  the  evidence 
the  verdict  of  the  jury  should  not  be  disturb- 
ed. But  I  am  unable  to  agree  to  the  con- 
clusion in  this  case,  for  the  reason  that,  in 
my  opinion,  the  evidence  was  not  conflicting 
to  the  extent  that  will  bring  this  case  within 
the  rule,  or,  in  other  words,  there  is  no  real, 
substantial  conflict  In  the  evidence.  No  wit- 
ness testified  to  any  of  the  facts  necessary 
to  be  eetabllsbed  on  behalf  of  the  plaintiff, 
except  the  plaintiff;  and  the  plaintiff  is  thor- 
oughly Impeached,  not  only  by  the  testlmony 
of  the  defendants,  but  by  the  testimony  of 
three  witnesses  who  were  not  Interested  In 
the  subject-matter  of  the  action,  and  by  docu- 
mentary evidence  also.  Tbe  plaintiff  verified 
his  complabit  It  Is  stated  in  the  complaint 
that  "in  the  month  of  October,  A.  D.  1900,  the 
plaintiff,  D.  W.  Martin,  borrowed  from  the 
defendant  Matt  Dowd  the  sum  of  one  hun- 
dred ($10(9  dollars,  and  at  the  same  time 
agreed  that  he  would  and  did  convey  one- 
fourth  Interest  In  said  Jcbn  Day  mining 
claim  to  tbe  said  Matt  Dowd  and  John  Gaff- 
ney  for  the  purpose  of  securing  said  loan  of 
$100,  and  for  the  further  purpose  that  they, 
the  said  Matt  Dowd  and  John  Gailhiey,  might 
negotiate  a  sale  ot  said  mining  claim,  and 
on  the  sale  thereof  retain  said  sum  of  $100 
and  all  interest  tho^on,  and  pay  to  this  plain- 
tiff one-fourth  of  any  and  all  purchase  money 
that  they  might  receive  from  said  sole."  In 
his  evidence  the  satd  plaintiff  denied  that  said 
deed  was  made  to  secure  a  loan.  Tbs  plain- 
tiff testified  that  he  did  not  undarstand  the 
contents  of  the  deed  when  be  signed  and  ac- 
knowledged It,  while  the  notary  who  took 
his  acknowledgment  to  the  said*  deed  (H.  K. 
Bamett)  testified  that  be  read  the  portions 
of  the  deed  whidi  related  to  the  consideration 
and  the  description  to  the  plaintiff,  and  asked 
him  If  he  understood  tbe  deed,  before  taking 
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tbe  aekaowledgment.  to  wbich  fhe  plaintiff  re- 
plied that  he  did.  The  wltneae  Barnett  Is 
corroNrnted  the  defendant  Oaffney,  who 
testified  that  be  was  present  when  the  deed 
was  acknowledged',  and  that  "Mr.  Barnett 
read  all  parts  of  the  deed  relating  to  the 
descrlptltHi  and  amonnt  of  tiie  consideration 
to  Mr.  Martin  before  he  signed  It.  Mr.  Mar- 
tin was  asked  If  he  understood  tiie  deed,  and 
U  be  signed  the  same  voluntarily,  and  be  said 
that  be  did."  It  was  testffled  to  by  tbe  de- 
fendant Matt  Dowd,  Gbarles  Dowd,  and  W. 
A.  f!abrlck  that  at  the  Dowd  farm,  in  Tam- 
many Hollow,  in  the  month  of  October,  1890, 
tbe  plaintiff  stated  In  a  conrersatlon  with 
Bald  Matt  Dowd,  In  tbe  preaende  of  Obarlea 
Dowd  and  W.  A.  Fabrlck,  that  he  bad  sold 
bis  Interest  In  said  mine  to  tbe  defendants. 
Tbe  plaintiff  did  not  deny  baring  sucb  convex- 
sation,  bnt  testified  that  be  did  not  r«nemb«r 
it  Such  conversation  was  testified  to  by 
said  Matt  Dowd.  Charles  Dowd,  and  W.  A. 
Xi^brlclc,  neither  one  of  whom  was  contradict- 
ed or  in  any  manner  Impeached.  Harry 
Dowd  also  testified  that  he  met  the  plaintiff 
in  October,  1809,  near  lapwal,  and  that  plain- 
tiff there  and  then  told  him  ttaat  he  (plalntlfC) 
bad  sold  his  Interest  In  said  mine  to  Matt 
Dowd  and  John  Galfney  for  $500;  that  be 
got  flOO  down,  and  would  get  tbe  balance 
after  awhile.  Plaintiff  dented  this  conversa- 
tion. The  defendants  offered  In  evidence  the 
fc^lowlng  receipt,  which  was  received,  to  wit: 
"Lewlston.  Idaho,  October  9tb.  189-.  $100.00. 
Received  from  Matt  Dowd  and  John  Oaffney 
one  hundred  dollars  In  part  payment  for  tbe 
J<din  Day  min&  D.  W.  Martin."  Thas  It 
was  shown  by  four  witnesses  and  by  tbe 
written  receipt  signed  by  the  plaintiff  that 
he  bod  himself,  before  tbe  action  was  com- 
menced, when  he  had  no  Incentive  to  tell 
anything  except  the  truth,  declared  that  he 
had  s<dd  the  mine  to  the  defendants,  and 
tbat  he  sold  It  for  $500.  He  was  impeached 
upon  material  polnta  by  H.  K.  Barnett,  by 
both  ot  the  defendants,  by  Charles  Dowd,  by 
W.  A.  Fabrlck,  and  by  Harry  Dowd,  and 
by  the  receipt  signed  by  him.  By  bis  own 
statement  made  out  of  court  the  sale  and 
tbe  purchase  price  are  established  as  claim- 
ed by  tbe  defendants.  Now,  against  the 
statements  of  the  two  defendants  establish- 
ing the  transaction  between  the  parties; 
against  the  testimony  of  three  witnesses  not 
jDtorested  in  tbe  transaction,  to  the  effect  that 
plaintiff  stated  before  the  salt  was  commenced 
tbat  be  had  sold  bis  interest  In  the  mine  to 
the  defendants,  and  had  no  further  Interest 
in  it;  tbat  he  had  sold  for  the  sum  of  $500, 
and  had  received  the  sum  of  $100,  and  would 
get  the  balance  later;  in  the  face  of  the  writ- 
ten receipt  showing  that  $100  had  been  paid 
blm  on  the  purchase  price,— there  Is  no  con- 
tradictory evidence  in  the  record,  except  the 
evidence  of  the  plaintiff  himself,  who  testified 
tbat  the  transaction  and  contract  was  that 
tbe  defendants  were  to  take  the  deed,  and  sell 
the  property  and  give  him  oue-fourtb  of  the 


proceeds  of  tbe  sale,  without  commission  or 
pay  for  their  trouble,  and  had  loaned  him 
flOa  He  only  owned  a  fourth  Interest  In  the 
property.  Neither  the  defeodants  nor  theb- 
witnesses  were  Impeached,  and  I  cannot  see 
how,  under  snch  circumstances,  there  was  a 
substantial  conflict  In  the  evidence.  Is  a 
Jury  to  find'a  verdict  arbitrarily  in  behalf  of 
a  plaintiff  who  is  so  thoroughly  Impeached, 
and  no  effort  is  made  to  bolster  up  the  evi- 
dence of  snch  plaintiff,  and  the  verdict  to  be 
psmltted  to  stand?  If  so,  the  rights  of  the 
citizen  who  may  be  unfortunate  enough  to  be 
unp  pular,  although  honest,  are  not  very  safe. 
It  was  tbe  unqneatlonable  duty  of  tbe  trial 
court  to  set  aside  the  verdict  in  this  case,  as 
it  was  against  law  and  contrary  to  the  evi- 
dence. 


(S  Idaho,  46S) 
KROUTIKOER  v.  BOARD  OF  EXAM- 
INERS. 

(Supreme  Court  of  Idaho.   June  8,  1902.) 

COUNTT— UABILITY    FOR '  KXTRADITION  SZ- 
PSNSBS— BOARD  OF  EXAMINERS 
— MANDAKUS. 

1.  The  expenses  iucuired  by  an  agent  desig- 
nated in  a  requisition  in  returning  a  fugitive 
from  justice  from  another  ttate  to  tliis  state 
ia,  under  the  ptovisions  of  aection  8425,  Rey. 
St.,  a  state  charge,  and  is  not  a  charge  aga  nst 
the  county  wherein  the  prosecution  against 
said  fugitive  from  justice  may  be  pending. 

2.  The  board  of  examiners  should  allow 
claims  which  are  by  law  made  a  charge  against 
the  state,  although  there  may  be  uo  appropria- 
tion out  of  which  the  same  can  be  p.i[d,  as, 
under  the  proTisiong  of  the  constitution,  the 
legislature  is  prohibited  from  passing  upon 
claims  that  have  not  been  considered  and  act- 
ed on  hy  said  board  of  examiners. 

3.  Mandamus  will  not  lie  to  compel  the  board 
of  examiners  to  audit  a  claim  upjn  which  It 
has  already  acted.  Afflrmiug  Fyke  v.  Steun> 
enberg,  51  Pac. 

(Syllabus  by  the  Court.) 

Application  by  A,  W.  Kroutlnger  for  a  writ 
of  mandamus  against  the  board  of  exam- 
iners. Writ  denied. 

:Mlles  S.  Johnson  for  jtlalntlff.  Frank  Mar^ 
tin,  At^.  Gen.,  for  defendants. 

QUi^IJSS,  C.  J.  This  is  an  original  pro- 
ceeding for  a  writ  of  mandamus  compelling 
the  defendants,  as  members  of  tbe  board 
of  examiners,  to  audit  the  claim  of  the  plain- 
tiff for  expenses  incurred  In  going  to  tbe 
state  of  Tennessee  and  bringing  a  fugitive 
from  Justlce-a  prisoner— therefrom  to  Nes 
Perce  county,  under  a  requisition  duly  issued 
by  the  govemw  of  Idaho,  designating  tbe 
plaintiff  as  tbe  agent  of  this  state  to  rec^ve 
and  return  said  fugitive  from  Justice.  Tbe 
proceedings  for  said  requisition  appear ,  to 
have  been  regular.  To  tbe  alternative  mrlt 
heretofore  Issued  the  defendants,  members 
of  tbe  state  board  of  examiners,  file  their 
return,  wherein  It  Is  alleged  that  said  board 
acted  upon  said  claim  on  tbe  4tb  day  of 
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February,  1902,  and  rejected  the  same  for 
the  following  reesoDB,  to  wit:  "(a)  That 
said  claim  was  not  a  proper  charge  against 
tile  state  of  Idaho;  (b)  that  sold  claim  Is  a 
proper  charge,  and  should  be  borne  by  the 
county  of  Nez  Perce,  state  of  Idaho;  (c)  that 
the  legislature  of  the  state  of  Idaho  has  pro- 
vided no  fund  and  has  made  no  appropria- 
tion from  which  said  charges  specified  In 
said  petition  can  be  paid  by  the  state  of  Ida- 
ho." The  return  is  In  no  way  controvarted. 
It  is  therefore  apparent  that  the  board  of 
examiners  has  acted,  and  under  the  decision 
of  this  court  in  Pyfee  t.  Steunenberg,  51  Pae. 
614,  the  writ  demanded  cannot  properly  be 
granted.  The  alternative  writ  heretofore  is- 
sued Is  gnashed,  and  the  writ  demanded  is 
denied. 

But  the  defendant  board  asks  this  court 
to  determine  wbeth^  or  not  the  claim  In 
question  Is  a  charge  against  the  state  or 
against  the  county  of  Nez  Perce,  and  both 
parties  so  desire.  We  are  also  asked  to  ex- 
press an  opinion  as  to  whether  said  claim 
can  be  paid  out  of  the  general  fund  in  the 
absence  of  an  appropriation  made  for  the 
purpose  of  paying  such  claims.  The  theory 
upon  which  the  board  of  claims  held  the 
claim  in  question  to  be  a  charge  against 
Nc7.  Perce  county  is  that  It  was  a  part  of 
the  cost  of  a  criminal  prosecution  prosecuted 
in  said  county,  and  therefore  not  a  charge 
against  the  state.  This  theory  Is  based  upon 
the  provisions  of  Act  Feb.  9,  1899  (Sees.  Acts 
1S90,  p.  120).  The  second,  third,  and  fourth 
subdivisions  of  section  7  of  said  act  are  as 
follows:  "Second.  The  compensation  allow- 
ed by  law  to  constables  and  sheriffs  for  ex< 
ecntlng  process  on  persons  charged  with 
criminal  offenses;  for  services  and  expenses 
in  conveying  criminals  to  Jail;  for  the  serv- 
ice of  subpoenas  issued  by  or  at  the  request 
of  the  district  attorneys  and  for  other  serv- 
ices in  relation  to  criminal  proceedings. 
Tlilrd.  The  expenses  necessarily  incurred  in 
the  support  of  persons  charged  with  or  con- 
victed of  crime  and  committed  therefor  to 
the  county  Jail.  Fourth,  The  compensation 
allowed  by  law  to  county  officers  In  criminal 
Iiroceedlngs,  when  not  otherwise  oolleptlble." 
These  provisions  have  no  relation  whatever 
to  the  claim  of  the  petitioner  t<x  expenses 
incurred  in  going  to  another  state  under  the 
requisition  of  the  governor,  and  as  the  agent 
of  this  state,  to  apprehend  and  bring  b&di 
to  this  state  a  fugitive  from  Justice.  Section 
8423,  Bev.  St.,  make  the  expenses  of  such 
agent  a  state  charge.  That  section  Is  as 
follows:  "When  the  governor  of  this  tml- 
tory,  in  the  exercise  of  the  authority  confer- 
red by  section  2,  article  IV,  of  the  constitu- 
tion of  the  United  States,  or  by  the  laws 
of  this  territory,  demands  from  the  executive 
authority  of  any  state  or  territory  of  the 
United  States,  or  of  any  foreign  government 
the  surrender  to  the  authorities  of  this  ter- 
ritory, of  a  fugitive  from  Justice,  who  has 
been  found  and  arrested  In  such  state,  terri- 


tory, or  foreign  government,  the  accounts  of 
the  person  employed  by  him  to  bring  back 
such  fugitive  must  be  audited  by  the  con- 
troller and  paid  out  of  the  territorial  treas- 
ury." Petitioner  was  not  acting  as  an  offi- 
cer of  Nes  Perce  county  In  going  to  the  state 
of  Tennessee  and  bringing  said  fugitive  from 
Justice  back  to  Idaho,  but  was  acting  as  tlie 
agent  of  this  state,  and  section  84215,  Rev, 
St,  very  properly  makes  his  expenses  a  state 
charge. 

As  to  the  remaining  question  we  are  of  the 
opinion  that  the  board  of  examiners  should 
allow  the  claim.  It  Is  provided  In  section 
18  of  article  4  of  the  confitltotion,  relative 
to  said  board,  as  follows:  "They  shall  also 
constitute  a  board  of  examiners,  with  power 
to  examine  all  claims  against  the  state,  ex- 
cept salaries  or  compensation  of  officers  flx- 
ed  by  law,  and  perform  such  other  duties 
as  may  be  prescribed  by  law.  And  no  claim 
against  the  state,  except  salaries  and  com- 
pensation of  officers  fixed  by  law,  shall  be 
passed  upon  by  the  legislature  without  first 
having  been  considered  and  acted  upon  by 
said  board."  Section  13,  art  7,  of  the  con- 
stitution. Is  as  follows:  "Sec.  13.  No  money 
shall  be  drawn  from  the  Izeasury,  but  in 
pursuance  of  appropriations  made  by  law." 
Section  8425,  Rev.  St.,  does  not  make  an 
appropriation,  and  It  appears  that  tbe  last 
session  of  our  legislature  failed— doubtless 
through  oversight— to  make  an  appropria- 
tion out  of  which  claims  like  the  oue  in  ques- 
tion may  be  made.  Thus,  while  the  board 
may,  and  should.  If  they  find  the  claim  to 
be  correct,  allow  it,  yet  no  warrant  can  Issne 
to  pay  It  nntll  the  legislature  should  make 
an  appropriation  to  cover  the  same.  We  are 
treating  this  as  an  action  to  obtain  an  ad- 
visory Judgment  of  this  court  and  rec(Hn- 
mend  that  an  appropriation  be  made  by  tlie 
legislative  to  pay  the  claim  of  the  petitioner. 
No  costs  to  be  taxed  dther  party. 

SUUJYAN  and  STOOKaLAOBR,  Jl^  con- 
cur. 


($  Idaho,  C7ft) 

AMBJRIOAN   HYDRAULIC   PLAOHB  CO. 
et  al.  V.  RICH,  Judge. 
(Supreme  Oodrt  of  Idaho.  June  26,  1902.) 

UAKDATB  TO  DISTRICT  COURT-CONSTRITC- 
TION  or  OPINION  AND  ORDBR. 
On  application  for  a  writ  of  mandate  to 
the  district  court  to  compel  obedience  to  th* 
order  of  this  court  it  is  proper  for  this  court 
to  construe  Its  own  order  iu  connectiou  with 
Its  opinion,  and,  if  It  finds  that  the  district 
court  has  erred  or  acted  beyond  Its  power  in 
construios  tbe  mandate  or  opiDion,  to  correct 
■uch  mistake  by  writ  of  mandate. 

Quarles,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Application  by  the  American  Hydraulic 
Placer  Company  and  others  for  writ  of  man- 
damus to  J.  C.  Rich,  Judge.   Writ  granted. 

F.  S.  Dietrich,  for  petitioners.  James  H. 
Hawley  and  Mllttm  K  Youns,  for  defendant. 
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SULLIVAN,  J.  This  Is  an  application 
for  a  writ  of  mandate  to  tlie  Honorable  J.  C. 
Rich.  Judge  of  the  Fifth  judicial  district  of 
the  s  ate  of  Idaho,  to  compel  lilm  to  enter 
judgment  in  the  case  of  Dalllba  et  al.  t. 
Iliggs  ct  al.,  in  compliance  with  the  views 
expressed  In  the  opinion  of  this  court,  as 
modified  upon  the  rehearing  of  the  appeal  in 
aald  case.  See  €7  Poc.  435.  That  action 
was  brought  to  foreclose  an  alleged  equitable 
lien  upon  certain  placer-mining  clalma  situ- 
ated In  Bingham  county,  and  to  recover  net 
profits  arising  from  the  worlcing  of  said 
mines,  and  to  have  certain  mortgages  therein 
set  forth  declared  fraudulent  and  void.  The 
case  was  exhanstively  tried,  and  evidence 
upon  all  of  the  issues  submitted,  and  judg- 
ment was  entered  for  plaintiffs.  On  appeal 
this  court  reversed  the  judgment,  holding 
that,  under  the  contract  sued  on,  the  plain- 
tiffs were  not  entitled  to  the  foreclosure  of 
said  alleged  equitable  mortgage  on  said 
mines,  and  that  their  lien  was  on  certain 
shares  of  stock  theretofore  deposited  and 
pledged  for  the  payment  <^  the  balance  of 
the  purchase  price  of  said  mines;  and  the 
cause  was  remanded  for  further  proceedings 
In  accordance  with  the  views  expressed  In 
said  opinion.  A  petition  for  a  rehearing  was 
filed,  and  this  court  In  that  proceeding  passed 
upon  the  validity  of  a  certain  f75/)00  mort< 
gage  and  a  ^,000  mortgage,  and  on  the  is- 
sue that  large  profits  had  been  made  tn  op- 
erating said  mines;  holding  that  said  mort- 
gages were  valid  to  the  extent  of  $37,000, 
and  that  the  evidence  failed  to  show  that  any 
profits  whatever  had  been  realized  from  the 
working  of  said  mines.  The  cause  was  there- 
upon remanded  for  "further  proceedings  in 
conformity  with  the  views  expressed  Id  the 
original  opinion  herein,  be  inodlfled  by  the 
views  expressed  herein."  Thereafter  the  re- 
mittitur of  this  court  was  duly  filed  with  the 
clerk  of  the  trial  court  on  February  5,  1902; 
and  on  March  17,  1902,  said  trial  court  con- 
vened In  regular  session  In  said  Bingham 
comity,  and  counsel  moved  that  judgment  be 
entered  in  accordance  with  the  provisions  of 
said  remittitur,  dismissing  said  action. 
Thereupon  one  of  the  counsel  for  plalutlflfs 
suggested  to  the  court  that  he  expected  his 
nsnoclates  to  be  present,  and  requested  that 
action  be  deferred  until  their  presence.  At 
divers  limes  during  said  term  of  court,  coun- 
sel for  defendants  called  the  matter  to  the 
attention  of  the  court,  and  demanded  that 
Judgment  be  entered.  But  the  court  delayed 
the  mutter  until  April  3,  1902,  when  coxmael 
for  plaintiffs  made  application  for  leave  to 
a.mend  the  complaint,  which  application  was 
resisted  by  counsel  for  defendant;  and  after 
argument  the  court  granted  said  application, 
and  gave  plalntifFs  30  days  in  which  to  pre- 
sent their  amendments,  -and  the  action  was 
continued  for  the  term,  thus  denying  the  mo- 
tion to  enter  Judgment  dismissing  said  action. 
The  facts  are  fully  set  out  hi  the  affidavit  and 
petition  Cor  the  writ 


If  the  opinion  of  this  court,  as  modified  hy 
the  opinion  on  the  petition  tot  a  rehearing  In 
said  case,  disposed  of  the  issues  in  said  case, 
and  left  nothing  to  be  done  but  the  entry  of 
a  judgment  dismissing  said  action,  then  the 
writ  must  issue.  We  are  called  upon  to  con- 
strue our  own  opinion.  It  was  held  In  Gaines 
T.  Caldwell,  14S  U.  S.  228,  13  Sup.  Ot  611, 
37  L.  Ed.  432,  that  It  was  proper  for  a  court 
to  construe  Its  own-  mandate  in  connection 
with  Its  opinion,  and.  If  it  finds  that  the  trial 
court  erred  or  acted  beyond  its  province  in 
construing  tlie  mandate  and  opinion,  the  mis- 
take may  be  corrected  by  mandamus.  In 
Soule  V.  Dawes,  14  Cal.  248,  the  court  said: 
"The  whole  case  was  fnlly  presented  on  the 
proofs.  This  court,  upon  the  pleadings  and 
proofs,  decided  that  the  Hen  of  Bitter  was 
paramount  to  the  claim  of  plaintiffs  predi- 
cated upon  the  mechanic's  lien.  ♦  •  * 
Afterwards,  on  the  return  of  the  remittitur, 
the  whole  case  was  retried,  against  the  c>b- 
jectlon  of  Bitter,  the  appellant,  and  a  decree 
rendered  against  him.  In  a  chancery  cause, 
where  all  the  proofs  are  In,  and  the  case 
fully  before  the  lower  and  the  appellate 
court,  the  judgment  of  the  latter  Is  conclu- 
sive, when  it  passes  upon  the  merits  of  the 
controversy  so  presented;  and,  upon  the  re- 
versal of  the  decree  b^ow,  that  court  can 
take  no  further  proceedings,  unless  author- 
ized by  the  appellate  court,  except  such  as 
are  necessary  to  give  effect  to  the  Judgment 
of  this  court."  The  opinion  in  that  case  is 
peculiarly  applicable  to  the  case  at  bar. 
This  case  was  fully  tried  uikhi  the  pleadings 
and  proofs  offered,  and  the  case  was  fully 
before  the  trial  court,  and  fully  presented  to 
this  court.  This  court  passed  upon  the  merits 
of  the  controversy  so  presented,  and  left 
nothing  for  the  lower  court  to  do  but  to  dis- 
miss the  action  and  enter  judgment  of  dis- 
missal. Said  action,  however,  does  not  bar 
the  plaintiffs  from  protecting  their  rights  la 
and  to  the  shares  ot  stock  deposited  with  the 
trustee  to  secure  the  payment  of  the  balance 
of  the  purchase  price  of  said  mines,  and  to 
recover  any  net  profits  that  may  be  made  In 
the  working  of  said  mines;  and  they  may 
bring  an  action  for  that  purpose.  If  they  de- 
sUre  to  do  so. 

As  the  trial  court,  through  a  misconstruc- 
tion of  the  opinion  and  order  of  this  court, 
permitted  the  respondents  to  amend  their 
complaint,  and  refused  to  enter  judgment  dis- 
missing said  action,  the  writ  of  mandate  must 
Issue,  directing  said  court  to  enter  judgment 
dismissing  said  action,  and  it  is  so  ordered; 
the  defendant  to  pay  the  costs  of  this  pro- 
ceeding. We  presume,  of  course,  that  the 
real  parties  In  interest  will  see  that  the  de- 
fendant is  not  required  to  pay  any  costs  here- 
in. 

STOCKSLAGER,  X,  concurs. 

QUARLES,  C.  J.  I  dissent  When  this 
court  reverses  a  Judgment  and  r^anda  It 
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to  the  district  court  for  the  purpose  of  enter- 
ing a  certain  judgment.  It  ehould  so  direct  in 
the  remittitur.  In  Jones  v.  Stoddart,  67  Pac. 
iS^,  this  court  held  that  the  piaintiCE  might, 
by  amended  complaint,  change  the  nature  of 
his  claim.  That  was  an  equitable  action. 
The  action  of  this  court  In  this  proceeding 
precludes  the  respondents  In  the  apiieal  Bet 
forth  In  the  petition  from  exercising  th&t 
right 

{$  Idaho,  64») 

STEVENS  T.  HALL  et  al. 
(Supreme  Court  of  Idaho.   Jnue  18,  1002.) 

DISTRICT  JUDGE-QUALIFICATION. 
Where  an  attorney  appears  for  a  defend- 
ant in  an  action,  and  judgnieut  is  entered 
af^inst  such  defendant  (with  other  defendants), 
and  said  attorney  thereafter  becomes  a  jndge 
of  the  court  in  which  the  judgment  is  entered, 
and  an  action  in  brought  therein  on  nvich  judg- 
ment to  revive  it,  the  judge  is  not  disi^unUfiert 
from  sitting  therein,  under  the  proviaions  of 
Bection  8900,  Rev.  St,  far  the  reasou  that  in 
the  trial  of  anoh  action  the  only  issues  are  as 
to  the  refnilarity  of  the  entry  of  such  judg- 
ment and  the  payment  thereof,  issues  not  in- 
volved in  the  original  case,  and  upoa  which 
the  judge  as  attoniey  had  not  advised  or  ap- 
peared  for  either  party  to  such  suit 

(Syllabas  by  the  Court) 

Appeal  from  district  court,  Bear  Lake 
conn^;  J.  C.  Rich,  Judge. 

Action  by  Sidney  Stevens  against  Fremont 
Etall  and  others.  From  a  denial  of  his  mo- 
tion to  set  aside  an  order  dismisdng  his 
action  and  for  a  change  of  venne,  plaintiff 
appeals.  Affirmed. 

A.  B.  Gough  and  T.  L.  Glenn,  for  appel* 
lant.    John  A.  Bagley,  for  respondents. 

STOCKSLAGBR,  J.  The  plaintiff  (appel- 
lant here)  commenced  his  action  In  the  dis- 
trict court  of  Bear  Lake  county  against  the 
defendants  (respondents),  alleging  that  on  the 
8th  day  of  April,  1893,  In  the  district  court 
of  the  Fifth  judicial  district  of  the  state  of 
Idaho  in  and  for  Bear  Lake  county,  a  judg- 
ment was  duly  given  and  made,  rendered, 
and  entered  by  said  court  against  the  de- 
fendants, and  each  of  tbem,  in  favor  of 
this  plaintiff,  In  an  action  In  said  court  then 
pending,  wherein  this  plaintiff  was  plaintiff 
and  said  defendants  and  each  of  them  were 
defendants,  for  the  sum  of  $1,888.28,  which 
said  judsmmt  bears  interest  from  date  at  the 
rate  oi  10  per  cent  pw  annum.  Then  fol- 
lows prayer  for  Judgment  Defendants  mov- 
ed the  court  to  dismiss  the  action  on  the 
gronnd  that  there  la  no  such  procedure  known 
to  our  law.  This  motion  was  filed  January 
6,  IPOO,  and  on  January  25,  1900,  the  court 
made  the  following  order:  "The  court  being 
fnlly  advised  in  the  matter  of  the  motion 
heretofwe  made  to  dismiss  tu  the  above-en- 
titled cause,  the  same  Is  hereby  grnated."  On 
the  same  day,  to  wit  January  25, 1900,  the 
court  made  an  order  adjourning  the  term  of 
court.  On  January  6, 1900,  prior  to  the  ruling 
of  Ote  court  on  the  motion,  defendants  Hall, 


Brewer,  and  Bagley  filed  a  demurrer  to  the 
complaint,  alleging  that  it  did  not  state  facts 
suflloienC  to  constitute  a  cause  of  action. 
On  the  7th  of  May,  1900,  an  appeal  was 
talien  to  the  supreme  court  from  the  order 
dismissing  the  action,  and  on  the  luth  day 
of  Decembw,  1900,  the  appeal  was  dismissed, 
without  prejudice  to  another  appeal,  for  the 
reason  that  an  appeal  did  not  lie  from  such 
an  order.  By  the  record  It  Is  shown  that  on 
the  21st  day  of  June,  1901,  counsel  for  de- 
fendauts  was  served  with  notice  of  a  motion 
to  set  aside  order  and  for  change  of  venue. 
Thereafter,  and  on  the  30th  day  of  Septem- 
ber, IDOi,  a  motion  was  filed,  to  wit:  "Comes 
now  the  plaintiff,  by  his  attorney,  and  moves 
the  honorable  court  to  vacate  and  set  asii^e 
an  order  of  dismissal  made  and  entered  In 
the  above-entitled  cause  on  the  25th  day  of 
January,  1900,  for  the  reason  that  the  Hon- 
orable Joseph  C.  Iticb,  judge  of  the  above- 
entitled  court  tile  judge  sitting  In  the  above- 
-entitled  cause,  and  making  said  order  of 
dismissal,  was  disqualified  from  sitting  and 
acting  in  said  cause,  for  the  reason  that  be 
was  and  acted  as  the  attorney  of  Ghas. 
Brewer  in  the  case  of  Sidney  Stevens  vs. 
Fremont  Hall,  John  A.  Bagley,  C.  L.  French, 
and  Chas.  Brewer,  pending  and  tried  in  the 
above-entitled  court  in  the  month  of  April, 
18&3,  in  which  judgment  was  rendered 
against  said  defendants  in  favor  of  said 
plaintiff  on  the  8th  day  of  April,  1893,  and 
tlie  above-entitled  cause  being  an  action  to 
revive  said  judgment  there  and  then  obtain- 
ed. And  the  plaintiff,  by  his  attorney,  fur- 
ther moves  this  honorable  court  for  a  change 
of  venue  in  the  above-entitled  cause,  and 
asks  that  it  be  transferred  to  the  district 
court  of  the  Fourth  district  of  the  state  of 
Idaho  in  and  ftfr  the  county  of  Lincoln,  for 
the  reason  that  the  Honorable  Joseph  C. 
Rich,  judge  of  the  atwve-entltled  court  and 
before  whom  the  above-entitled  cause  Is 
pending,  is  disqualified  from  sitting  and  act- 
ing In  said  cause  for  the  reason  that  he 
was  and  acted  as  the  attorney  for  defendant 
Chas.  Brewer  In  the  case  of  Sidney  Stevens 
vs.  Fremont  Hall,  John  A.  Bagley,  C.  L. 
French,  and  Chas.  Brewer,  pending  and  tried 
In  the  above-entitled  court  In  April,  1893, 
In  which  judgm^t  was  rendered  against  de- 
fendants in  favOT  of  said  plaintiff,  and  the 
above-entitled  cause  being  an  action  for  the 
revival  of  the  aforesaid  Judgment  rendered 
on  the  8th  day  of  April,  1893."  On  the  20th 
day  of  February,  1902,  the  court  In  passing 
upnn  the  foregoing  motion,  made  the  follow- 
ing order:  "Plaintiffs  motion  in  this  case  for 
a  change  of  venue  and  to  set  aside  order 
came  regularly  oo  for  bearing  on  this  day, 
and  the  court  being  fully  advised  of  the 
same,  orders  tbat  the  same  be.  and  Is  herts 
l^,  ov«Tuled  and  denied."  From  this  order 
the  appeal  Is  taken,  and  the  whole  thereof. 

The  suit  of  Stevens  t.  Hall  et  al.  was 
filed  in  the  Bear  Lake  county  district  court 
November  1,  1802.    T.  L.  Glenn  was  one 
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of  the  attorneys  for  the  plaintiff,  and  Is  one 
of  the  attoraeys  In  this  action,  and  has  been 
attorney  for  plaintiff  In  all  proceedings  from 
the  time  of  filing  the  complaint  np  to  the 
in-esMit  time.  On  November  4,  1802,  Hon. 
J.  C.  Rich,  present  jndge  of  the  Fifth  Judi- 
cial district,  filed  a  gnieral  demurrer  for 
defendant  Brewer.  On  the  7tfa  day  of  April, 
1603,  a  general  answer  was  filed  for  all  the 
def<mdants,  signed  by  Bagley  &  Budge, 
Spence  ft  Chalmers,  and  J.  O.  Blch.  On 
April  8,  1888,  a  Judgment  In  tavta  of  the 
plaintiff  and  against  dtfendants  was  filed, 
in  which  It  appears  that  the  attorneys  for 
defendants  were  Bagley  A  Budge,  Speuce  & 
Chalmers,  and  J.  G.  lUcta.  Glenn  &  Strong 
and  H.  W.  Smith  appeared  as  attwneys  for 
plaintiff.  This  is  the  last  appeuance  of 
Judge  Rich  as  an  attorn^  in  that  ease. 
When  tiie  case  of  Stevens  against  Hall  et  al. 
was  called  In  the  district  court,  it  la  shown 
by  the  affidavits,  of  Alfred  Budge  and  Waltor 
Hodge  that  Judge  Blch  called  attention  to  the 
fact  that  he  had  been  an  attmney  in  the 
former  case.  Bfr.  Budge  testtOes  liiat  he  was 
present  In  the  conrt  room  when  the  suit 
was  called;  that  he  heard  Hon.  J.  0.  Rich, 
preriding  Judge,  <^11  Mr.  Glenn's  attention 
to  the  fact  that  he  had  acted  as  one  of  the 
attorneys  t(x  the  defendants  In  the  orlgtaial 
suit  brought  by  Sidney  Stevens  against  Fre- 
mtmt  Hall  et  al.;  that  Mr.  Glenn  stated,  in 
substance  an^  effect,  "that  he  was  aware  of 
the  fact  that  his  honor  had  acted  as  an  at- 
torney for  the  defendants,  bnt  that  he  de- 
sired to  waive  all  objectlcms  to  the  court  try- 
ing the  case;  that  he  desired  It  tried,  and 
that  he  was  uizious  that  his  honor  should 
try  the  case."  Mr.  Glenn  was  attorney  for 
the  plaintiff.  These  aflBdavits  were  sworn 
to  and  filed  March  8,  1902.  Mr.  Hodge  teetl- 
fiea  he  was  present  when  case  was  called. 
That  he  beard  Judge  Rich  make  the  follow- 
ing remark,  in  substance  and  effect,  address- 
ed to  Mr.  Gl«in,  attorn^  for  plaintiff:  "Mr. 
Glenn,  did  I  not  appear  for  (me  the  de- 
fendants in  the  <»1glnal  suit,— Mr.  Brewer? 
It  seems  to  me  that  I  filed  on  answer  for 
him."  That  Mr.  Glenn  stated  to  the  effect 
that  he  knew  an  answer  had  been  filed  by 
his  h(«w,  but  that  he  desired  to  waive  any 
and  all  objectlcms  to  the  Jurisdiction  of  the 
conrt  to  try  the  case,  and  that  be  desired 
the  court  to  try  the  case.  That  he  had  no 
objection  to  his  honor  bearing  the  case,  and 
was  anxious  that  he  hear  it  This  affidavit 
was  sworn  to  and  filed  March  3,  1002.  Mr. 
Glenn  files  the  following  counter  affidavit: 
"T.  It.  Glenn,  being  first  duly  sworn,  deposes 
and  says  that  he  is  one  of  the  attorneys  of 
record  for  the  plaintiff  In  the  above-entitled 
cause;  that  as  such  attorney  he  has  never 
in  any  manner  stipulated  or  entered  into  any 
agreement  by  which  the  right  to  a  change 
of  venue  in  said  cause  was  or  has  been 
waived."  This  was  sworn  to  and  filed  March 
3.  1902.  This  is  a  full  and  complete  state- 
ment of  the  record,  and  the  only  question 


presented  to  us  is  whether  Hon.  J.  G.  Rich, 
the  presiding  Judge  before  whom  these  pro- 
ceedings vere  had,  was  disqualified  by  rea- 
son of  having  been  an  attorney  for  the  de- 
fendants in  the  original  proceeding,  and  out 
of  which  this  action  grows. 

There  can  be  no  gnestlou  but  that  being  an 
attorney  In  the  case  for  eltbor  party  to  tiie  ac- 
tion disqualifies  a  Judge  from  hearing  the  case. 
It  iB  not  shown  that  Judge  Rich  had  been 
attorney  for  Bfr.  Breww  w  any  party  to  this 
suit  since  the  final  Judgment  was  rradered 
In  Stevens  v.  Hall  et  al.  on  flie  8th  day  of 
April,  1883,  in  tlie  district  court  of  Bear  lAke 
coun^.  His  Jurisdiction  or  qualification  to 
try-  the  case  was  not  questioned  nntU  June  21, 
1901,  when  counsel  for  idalntlff  served  notice 
of  motion  to  vacate  an  order  theretofore  made 
by  the  conrt  to  vacate  and  set  aside  such  or- 
der for  the  reason  that  the  Judge  was  •dis- 
qualified, etc  The  moti<Hi  was  not  filed  until 
September  90,  1001,-Hm(we  than  eight  years 
after  It  is  shown  that  Judge  Rich  had  been 
an  attorney  for  any  party  to  the  suit  The 
question  arises,  whea  does  the  relation  of  at- 
torney and  client  terminate?  Judge  Rich  had 
been  Judge  of  the  Biftfa  Judicial  district  of 
this  state  more  than  ttwee  years  before  this 
motion  was  filed,  and  abont  one  year  befrae 
the  complaint  was  filed.  His  election  neces- 
sarily severed  his  relations  with  all  his  clients, 
under  the  provisions  of  the  statute.  When 
he  called  the  attention  of  oounsd  for  appe- 
lant to  the  fact  that  at  a  forma:  time  he 
had  been  attorney  Cor  one  of  the  parties  to 
this  aetlffiD,  and  to  the  original  actkm  out  of 
which  this  litigation  arises.  It  seems  that 
learned  counsel  now  complaining  recognized 
this  fact,  and  insisted  that  the  presiding 
Ji^ge  should  hear  and  determine  the  case. 
There  la  nothing  in  the  so^restion  of  the  conrt 
{Judge  Ric^),  when  be  suj^sted  to  counsel 
that  he  thought  he  had  appeared  for  one  of 
the  parties  In  a  former  suit  between  the 
same  parties,  that  he  felt  disqualified  to  try  the 
case.  The  Inference  is  tiiat  he  wanted  to  give 
them— eith»  party— an  ^portuntty  to  ob- 
ject if  they  so  desired.  When  It  is  considered 
that  practically  the  same  coonael  represented 
the  parties  to  the  last  suit  that  appeared  In 
the  former  suit,  and  especially  so  far  as  plain- 
tiff is  concerned,  it  would  seem  that  an  un- 
necessarily long  time  has  elapsed  for  it  to 
be  ascHialned  that  Judge  Rich  is  disqualified 
to  try  the  case.  Our  statute  does  not  pro- 
vide that  a  Judge  who  had  formerly  been  an 
attorney  for  any  party  to  a  suit  can  be  quali- 
fied by  agreement  of  the  parties  or  counsel 
to  try  the  case;  neither  does  it  provide  that 
Jurisdiction  cannot  be  conferred  in  this  way. 
It  will  be  observed  that  counsel  for  appel- 
lant urged  the  Judge  to  try  the  case,  as  shown 
by  the  affidavits  of  Mr.  Budge  and  Mr.  Hodge, 
and  an  Inspection  of  Mr.  Glenn's  affidavit 
does  not  contradict  their  statement  This 
being  true,  the  question  arises,  should  a  par- 
ty be  permitted  to  Insist  upon  the  court  doing 
a  certain  thing,  and  thereafter  be  heard  to 
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tomplaln  of  his  own  acts,  In  case  tlie  ruling 
uf  the  court  !s  not  in  harmony  with  his 
contentionB.  Couusel  for  appellant  calls  our 
attention  to,  18  Enc.  PI.  &  Prac.  p.  lOGO.  It 
says:  "A  proceeding  by  scire  facias  to  revive 
a  Judgmetit  is  not  an  original  proceeding,  but 
a  mere  continuance  of  the  former  suit."  The 
writ  of  scire  facias  has  been  abolished  In  this 
state.  See  section  4611,  Rev.  St  Section  4020 
of  tlie  statutes  says:  "There  Is  In  this  terri- 
tory but  one  form  of  civil  actions  for  the 
enfOTcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private 
wroQgs.  Provided  that  in  all  matters  not 
regulated  by  this  Code  in  which  there  is  any 
conflict  or  variance  between  the  rules  of  eq- 
uity jurisprudence  and  the  rules  of  the  com- 
mon law  with  reference  to  the  same  mat> 
ter,  the  rules  of  equity  shall  prevail."  Un- 
der the  provIsioDS  of  our  statute  this  Is  a 
new  action,  and  not  an  action  or  proceeding 
la  the  original  action  to  revive  the  original 
Judgment.  We  find  the  authorities  conflict- 
ing on  the  question  of  the  disquallflcatlon  of  a 
judge  who  had  formerly  been  connected  with 
the  case  or  matters  relating  thereto.  State  v. 
Hoclier,  81  Fla.  25,  15  South.  581,  25  L.  R. 
A,  114,  supports  the  contention  of  appellant. 
In  Hall  T.  Thayer,  105  Mass.  219,  7  Am.  R^. 
613,  the  syllabus  says:  "A  judge  of  probate 
is  disqualified  by  personal  interest  to  appoint 
bis  wlfe*8  brother  administrator  of  the  estate 
of  a  deceased  person  of  which  bis  fath«r  is  a 
principal  creditor,  and  such  a  decree  of  ap- 
pointment Is  void.'*  In  CurtlB  v.  Wilcox,  74 
Mich.  69,  41  N.  W.  863,  it  is  said:  "In  this 
case  It  is  held  that  the  testimony  of  the  cir- 
cuit judge  folly  meets  the  requirements  of 
the  statute,  and  shows  bis  disqualification  to 
alt  on  account  of  his  baving  been  counseled 
regarding  the  subject-matter  of  the  suit" 
In  Gains  v.  Barr,  60  Tex.  676,  the  syllabus 
says:  "When  in  a  suit  pending  the  sister-in- 
law  of  the  judge  is  Interested  In  an  estate 
which  is  involved  In  the  action  by  the  admin- 
istrator being  a  party,  the  judge  Is  disquali- 
fied from  trying  the  case,  though  the  name  of 
the  sister-in-law  is  not  mentioned  In  the  p'ead- 
ings."  In  Slaven  v.  Wheeler,  58  Tex.  23,  it 
is  said:  "If  an  attorney  has  been  consulted 
as  such,  and  has  given  advice  as  to  a  matter 
In  dispute,  which  afterwards  results  In  a  suit 
between  the  parties  at  variance,  he  cannot  sit 
as  a  judge  In  that  case,  even  though  he  char- 
ged no  fee  for  his  advice."  If  the  facts  la 
the  case  under  consideration  were  as  stated 
by  ijie  syllabus  in  either  of  the  above-clted 
cases,  we  would  not  hesitate  to  say  that  the 
change  of  venue  should  have  been  granted,  if 
there  were  no  legal  objections  as  to  the  time 
and  manner  of  making  the  application;  but, 
as  is  disclosed  by  the  record,  the  only  Issues 
Involved  In  this  suit  are  the  entry  of  the 
judgment  which  Is  sought  to  be  revived,  and 
the  payment  thereof,  and  Judge  Rich  has  not 
been  the  legal  adviser  of  either  of  the  parties 
to  said  suit  as  to  these  Issues,  hence  he  has  not 
been  the  attor&ey  of  either  party  on  the  issues 


involved  In  this  action,  and  for  that  reason  was 
not  disqualified  under  section  3900  of  our  stat- 
ute. Tootle  V.  Berkley,  CO  Kau.  +46,  56  Pac. 
755,  Syl.  A  judge  who  had  been  of  counsel 
in  a  case  in  which  a  Judgment  was  obtained 
for  his  client  Is  Incapacitated  to  hear  and 
determine  the  matter  of  the  revivor  of  such 
judgment,  and  especially  where  he  is  seeking 
to  enforce  an  attorney's  Hen  upwa  the  judg- 
ment sought  to  be  revived.  In  Gordon  v. 
Conor  (Idaho)  51  Pac.  747,  the  question  be- 
fore the  court  was  based  upon  an  order  of 
the  district  judge  refusing  to  transtw  the 
case  to  another  judicial  district.  It  being  al- 
leged, and  he  (the  court)  admitting,  that  he 
was  disqualified.  In  the  order  overruling  the 
application  for  the  change  tlie  court  offered 
to  call  the  Judge  of  the  adjoining  district,  or 
appoint  any  member  of  the  bar  to  which  there 
was  no  legal  objection.  This  was  the  only 
question  before  the  court,  and  Mr.  Justice- 
Quarles,  In  the  <^lnion,  said;  "The  object  of 
the  law  in  granting  a  change  of  venue  In  any- 
case  la  to  give  parties  fair  and  Impartial 
trials,  where  self-interest  the  relation  of  client 
and  attorney,  or  of  kinship  to  one  of  the  par- 
ties, on  the  part  of  the  trial  judge  will  not 
place  the  other  party  at  a  disadvantage." 
That  the  application  should  be  made  for  & 
change  of  venue  when  the  fact  of  the  dis- 
quallflcatiim  of  the  Judge  is  known.  Is  urged 
by  respondent.  In  Railway  Co.  v.  Preston 
(Kan.  Sup.)  68  Pac.  444,  the  syllabus  saya: 
"A  motion  made  by  defendant  for  a  change 
of  venue  on  the  ground  ot  the  disqualification 
of  the  regular  judge  was  overruled.  Th& 
judge  of  another  district  was  called  in,  who 
presided  at  a  trial,  resulting  in  a  disagree- 
ment of  the  Jury.  Thereafter  a  pro  tern,  jndge- 
was  chosen,  and  a  second  trial  had.  There 
was  no  objection  from  the  defendant  at  ei- 
ther trial  to  the  Jurisdiction  of  the  court  or 
the  authority  of  the  judge  to  sit  Held,  that 
the  claim  of  right  to  a  change  of  venue  was 
waived."  In  Pettigrew  v.  Washington  Oo., 
43  Ark.  84,  it  Is  said:  "It  Is  too  late,  aft«- 
judgment,  to  object  that  the  judge  was  dis- 
qualified to  try  the  case  on  account  of  con- 
sanguinity to  one  of  the  defendants."  BeaU 
V.  Sluquefleld  &  Co.,  73  Ga.  48;  Warren  v. 
Glynn,  37  N.  H.  340  (syllabus):  A  party, 
cognizant  in  the  earlier  stages  thereof  of  an 
objection  that  might  be  fatal  to  the  validity  of 
proceedings  befwe  a  tribunal  otherwise  com- 
petent, cannot  be  permitted  to  lie  by  and. 
take  the  chances  of  a  favorable  result  and. 
after  an  adverse  one  has  been  reached,  be  al- 
lowed to  avail  himself  of  that  objection  to 
avoid  Its  consequences.  11  Am.  &  Eng.  Enc. 
Law,  p.  446,  lays  down  the  rule  that:  "It 
has  been  laid  down  as  a  general  proposition 
that,  where  a  party  assumes  a  position  In  a 
legal  proc*eedlng,  and  succeeds  In  maintaining 
that  position,  he  may  not  thereafter,  simply 
because  his  interests  have  changed,  assume 
a  contrary  position,  especially  If  it  be  to  the 
prejudice  of  the  party  who  has  acquiesced  In 
the  position  formerly  taken  by  him."  A  large 
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Dumb^  of  anthotitles  are  cited  In  support  of 
this  proposition.  When  we  coosider  that  at 
tbe  first  opportunity  presented  the  Judge  call- 
ed attention  to  the  fact  that  he  bad  been  an 
attorney  tor  one  ot  the  parties  to  the  suit  In 
former  litigation  and  between  the  same  par- 
ties, it  was  certainly  the  duty  of  couneel  for 
either  party  to  tbe  suit  to  ask  t<x  a  change  of 
Tenue.  If  they  desired  It,  and  not  wait  to  see 
what  the  result  would  be,  and  then,  U  advecae 
to  their  interests,  ask  that  the  venue  be  chan- 
ged. 

Whilst  we  are  In  accwd  with  tbe  declirfons 
that  all  proceedings  of  the  courts  should  be 
free  from  any  taint  suspicion,  partiality,  or 
faToritism,  yet  we  cannot  give  our  approval 
of  the  proceedings  by  which  it  Is  sought  to 
take  the  advantage  of  their  own  Ia<dieB. 
Judgment  of  the  lower  court  is  affirmed,  with 
costs  to  respondents. 

SULUTJiN,  J.,  0(HicurB. 

QUABLiES,  0.  J.,  expresses  no  opinion. 


(8  Idaho,  610) 

LICK  T.  MUNRO,  Sberifl. 

(Sopreme  Court  of  Idaho.   June  10,  1902.) 

PERSONAL  PROPERTY-OWNERSHP— DBCLA- 
RATIONa-BSTOPPEJ* 

One  who  repeatedly  declares.  Immediately 
preceding  the  lery  of  an  execution  upon  certahi 
chattels,  that  he  had  sold  the  same  to  another 
person,  which  declarations  are  made  known  to 
tbe  officer  who  levied  said  execution  prior  to 
its  levy,  is  estopped  from  asserting  ownership 
of  said  chattels  as  against  said  sberlfC  and  the 
•xeestion  plaintiff. 
<BylIabuB  by  the  Oourt) 

Appeal  from  district  court,  cotinty; 
George  H.  Stewart,  Judge. 

Actton  by  Lewis  L.  Uck  against  Alexan- 
der Mimrob  sheriff  of  Boise  connty.  Judg- 
mmt  tor  plaintiff,  and  defmdant  appeals. 
Reversed. 

H.  L.  Fisher,  for  appellant  Karl  Paine, 
for  reqiondent. 

QUARLES,  C.  J.  This  aetUm  was  com- 
menced by  the  respwdent,  as  plaintiff.  In  the 
probate  conrt  In  and  for  Boise  county,  to 
lecoTO'  damages  against  tbe  appelant  as 
sheriff  of  Boise  county  tor  the  unlawful 
seizure  under  execution  and  sale  of  cer< 
tain  chatty,  to  wit  ^  cords  of  wood,  val- 
ued at  $84v  and  for  damages  for  retention  of 
same  in  the  further  sum  of  $60;  uid  upon 
trial  In  said  probate  court  a  Judgment  was 
rendered  In  favor  of  tbe  defendant,  from 
which  tbe  respondent  appealed  to  the  dis- 
trict court  and  upon  a  trial  de  novo  In  the 
district  court  Judgment  was  rendered  in  fa- 
voT  of  the  respondent  for  the  sum  of  fG9.G0 
damages,  and  cmts  taxed  at  (9.10.  Both 
parties  «pressly  waived  a  Jui7  trial  In  the 
district  court.  Appellant  moved  for  a  new 
trial  on  numerous  grounds,  which  motion 
was  dokled,  and  the  appeal  Is  from  an  order 
denying  a  new  trial,  and  from  the  judg- 
ment 
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One  of  the  errors  assigned  and  relied  upon 
Is  that  tbe  lower  court  erred  in  holding  that 
tbe  plaintiff  was  not  estopped  from  claiming 
said  cordwood  by  reason  of  decIaratlonB, 
made  by  him  Just  Immediately  preceding 
the  seizure  of  said  cordwood  by  the  sheriff, 
to  the  effect  that  he  had  sold  the  property, 
and  that  said  wood  was  the  property  of  one 
John  Kost.  Said  wood  was  seized  by  tbe  ap- 
pellant as  sheriff  ot  Boise  county,  under  an 
execution  i^lnst  John  Bust  Tbe  admitted 
evidence  In  the  case,  and  about  which  there 
Is  no  conflict  la  that  within  a  few  days  of 
said  seizure  the  respondent  Lick  stated  to 
divers  persons  that  he  had  sold  said  wood 
to  the  execution  defendant  John  Boat  The 
evidence  also  shows  that  said  Best  bad  haul- 
ed a  goad  portion  of  said  wood  from  where 
it  was  cut  to  a  point  near  Idaho  City,  from 
which  latter  point  he  was  delivering  it  to 
customers.  The  respondoit  not  oalf  declar- 
ed repeatedly  that  be  bad  sold  said  wood  to 
sakl  Rost  but  stated  that  he  bad  done  so 
at  the  price  of  91.76  per  cotA,  and  bad  also 
stated  that  be  bad  sold  It  to  said  Rost  be- 
cause  bis  wagon  was  not  strong  enraigh  to 
haul  same.  The  admitted  evidence  also 
shows  that  respondent  Lick,  stated  and  de- 
clared  to  H.  Tj.  Fisher,  the  attorney  for  tbe 
plaintiff  in  the  execution,  four  or  five  days 
prior  to  the  levy  thereof,  that  he  Imd  sold 
said  wood  to  said  Rost;  and  the  evidence  In- 
dlsputedly  shows  that  the  sheriff  levied  up- 
on said  wood  as  tbe  property  of  said  John 
Boat  by  direction  of  tbe  execution  plaintiff, 
after  bdng  informed  ot  the  said  declaratlimB 
of  tbe  respondent  Lick.  Und»  tbe  above 
circumstances  we  are  of  the  opinion  that 
the  respondent  Lick>  la  estopped  from  as- 
serting ownership  In  said  cordwood  as 
against  the  appellant  sb^lff  and  as  against 
the  execution  plaintiff.  It  is  evident  Ibat 
tbe  plaintiff  in  tbe  execution  and  fbe  said 
sheriff  r^led  upon  and  believed  tbe  said  dec- 
larations of  the  respondent  Lick,  and  acted 
upon  them.  It  is  argued  by  counsel  for  re- 
spondent tiiat  respondent  was  under  no  ob- 
ligation to  tell  tbe  truth  in  regard  to  bis 
ownership  of  said  cordwood.  The  law  does 
not  encourage  fraud,  falsehood,  nor  deceit. 
The  resptmdait  bad  no  right  Doorally  nor 
legally,  to  make  fatee  statements  In  regard 
to  tbe  ownership  of  the  property  in  ques- 
tkm,  and  deceive  and  mislead  the  appelant 
and  the  creditors  of  said  John  Bost  to  their 
iwejndlce  and  Injnry,  and  tbe  law  will  not 
uphold  talm  in  so  dobig. 

The  Judgment  Is  against  law  and  against 
tbe  evidence,  and  tbe  same  should  be  revis- 
ed, and  it  is  so  ordered,  and  the  cause  re- 
manded to  the  district  court,  with  instroc- 
tiona  to  enter  Judgmoit  dismissing  said  ac- 
tlcm.  Costs  awarded  to  appellant 

SULIJVAN,  J.,  concurs. 

STOCKSLAOBR,  J.  (concurring).  I  agree 
with  my  associates  that  this  case  should  be 
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reversect  on  the  recwd  before  us,  but  I  can- 
not ccnci^'  in  the  order  that  Judgment  shall 
be  entered  for  appellant  Under  the  provl- 
sioDB  of  the  constitution  of  this  state  all  par- 
ties litigant  are  entitled  to  a  trial  by  a  Jury 
wherein  questions  of  fact  arise.  There  can 
be  no  question  but  that  the  issues  involved 
In  ttaia  case  could  be  submitted  to  a  Jury, 
and  on  the  demand  of  either  party  it  would 
be  the  duty  of  the  trial  court  to  do  so.  It  Is 
true  that  a  trial  by  a  Jury  was  expressly 
waiTed;  but  when  this  court  reverses  the 
Judgment,  and  remands  the  case  to  the 
lowCT  court  for  further  proceedings  in  har- 
mony with  the  opinion.  It  is  then  for  the  dis- 
trict court  to  dispose  of  the  case.  It  is  not 
for  this  court  to  say  how  many  trials  shall 
or  shall  not  be  bad  in  the  court  below.  In 
my  ylew  of  the  case,  this  court  has  no 
authority  ifl  order  Judgment  entered  In  the 
court  below  in  cases  of  this  charactw. 


(S  Idaho.  527) 

WIGGIN  v.  CITY  OF  I^EWISTON. 

(Supreme  Court  of  Idaho.    June  12.  1902.) 

MtlNICIPAI*  CORPORATIONS— AMENDMENT  OP 
CHARTER— ELECTIONS— BOND  ISSUE. 

1.  A  city  may  amend  its  charter  by  a  legis- 
lative ennotment  prescribing  time  and  manner 
of  conducting  the  elections  in  the  city  for  city 
purposes. 

2.  It  may  also  prescribe  a  property  qualifica- 
tion for  all  voters  otherwise  eligible  to  TOte  at 
any  dectioD  creating  an  indebtediicsa  against 

c\ty. 

3.  An  act  of  the  lef^islature  amending  the 
charter  of  a  city,  ivovidiug  that  15  per  cent, 
of  the  entire  property  of  the  city,  both  per- 
sonal and  real,  may  be  considered  aa  the  basis 
for  issuing  bonds  for  municipal  improvements, 
whereiu  it  is  provided  that  bonds  shall  not  be 
issued  in  excess  of  15  per  cent,  of  the  taxable 
propei'ty  as  shown  by  the  assessment  of  tbe 

E receding  year.  Is  a  local  or'special  law,  but 
I  not  in  conflict  with  the  state  conattutioQ. 
(Syllabni  by  the  Gonrt) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty; £.  G.  Steele,  Judge. 

Action  by  E.  L,  Wlggin  against  the  city 
of  Lewlston.  Judgment  for  defendant  Plain- 
tiff appeals.  Afilrmed. 

Chas.  L.  McDonald,  t<x  appellant  S,  L. 
McFarland,  for  respondent 

STOCKSLAGER,  J.  This  case  comes  here 
on  apx>ea1  from  an  order  of  Hon.  Edgar  C. 
Steele,  district  Judge  of  the  Second  Judicial 
district,  made  at  chambers  at  Mt.  Idaho,  Idaho 
county,  on  the  6th  day  of  May,  1902,  refusing 
to  grant  a  temporary  injunction  on  applica- 
tion of  plaintiff. 

The  complaint  is  a  voluminous  one,  occupy- 
ing folios  1  to  12o,  Inclusive,  In  tbe  record. 
The  statement  of  tlie  case  in  the  brief  of  ap- 
pellant is  conceded  to  be  a  fair  one  by  counsel 
for  respondent,  and  we  adopt  It  as  a  correct 
statement  of  the  case.  This  is  ao  action 
brought  by  appellant,  praying  that  the  re- 
spondent Ve  Testralned  from  is:iulng  or  Bal- 


ing certain  municipal  coupon  bonds  of  tbe  city 
of  Lewlston  and  from  purchasing  or  negotiat* 
Ing  the  purchase  of  the  water  system  of  the 
Lewlston  Water  &  I/Ight  Company,  John  P. 
Yollmer,  and  Frank  W.  Kettenbacb.  Tlie 
complaint  alleges:  That  among  other  things, 
the  city  of  Lewlston  Is  a  municipal  corpora- 
tion, organized  and  existing  under  and  by  vir- 
tue of  an  act  of  the  legislature  of  Idaho  terri- 
tory (now  state),  and  that  the  above-named 
respondents  constitute  the  duly  elected,  qoall- 
fled,  and  acting  mayor  and  aldermen  of  said 
city  of  Lewlston;  that  the  appellant  Is  a  resi- 
dent taxpayer  and  qnaiifled  elector  of  the 
city  of  Lewlston;  that  on  the  7th  day  of  Oc- 
tober, 1001,  the  common  council  of  the  city 
of  Lewlston  duly  and  regularly  passed  ordi- 
nance No.  322,  which  was  an  ordinance  pro- 
viding for  the  holding  of  a  ^teciai  election 
hi  tbe  city  of  Lewlston,  Nes  Perce  county, 
state  of  Idaho,  for  the  purpose  of  submitting 
to  the  electors  of  said  city  tbe  question  of 
issuing  municipal  coupon  bonds  of  said  city 
of  Lewlston,  in  tbe  amount  of  $S0,000,  to  be 
used  for  the  purpose  of  erecting,  constructing, 
operating,  and  maintaining  a  sj'Stem  of  water 
works,  to  be  the  property  of  tbe  city  of  Lew- 
lston, Xez  Perce  county,  Idaho;  that  said  ordi- 
nance No.  322  was,  thereafter,  duly  and  reg- 
ularly recorded  In  a  book  kept  for  that  pur- 
pose, and  authenticated  by  the  signatures  of 
tbe  proper  officers;  that  on  the  17th  day  of 
October,  tmder  and  by  direction  of  the  mayor 
and  common  coimcll  of  the  city  of  Lewlston, 
the  city  clerk  of  said  city  of  Lewlston  gave 
notice  of  the  time,  place,  and  manner  of  hold- 
ing said  special  election;  that  said  special 
electlcsi  was  held  on  the  19th  day  of  Novem* 
ber,  1901,  from  12  o'clock  m.  tUl  6  o'clock 
p.  m.  of  said  day;  and  that  in  all  the  wards 
of  said  dty  there  were  284  votes  cast  234 
of  which  were  In  favor  of  Issuing  said  bonds 
and  50  against  the  Issuing  of  said  bonds;  that 
on  the  25th  day  of  November,  1901,  the  mayw 
and  common  council  of  the  city  of  Lewlston 
met  for  the  purpose  of  canvassing  the  votes 
of  Bald  special  election,  and  did  canvass  tbe 
same;  that  on  the  12th  day  of  December, 
1001,  tbe  common  council  of  the  dty  of  Lew- 
lston passed  a  resolution  directing  the  clerk 
of  said  city  to  publish  a  notice  of  said  city's  In- 
tention to  Issue  negotiable  city  bonds  and  In- 
vite buyers  therefor;  that  thereafter  the  elly 
clerk  of  said  dty  of  Lewlston  did  publish  a  no- 
tice of  said  city's  intention  to  sell  said  bonds; 
that  thereafter  the  Lew^iston  Water  &  Light 
Company,  a  corpwatlon,  John  P.  Volimer,  and 
F.  W.  Kettenbacb  submitted  a  proposltloo  to 
the  city  of  Lewiston  to  sell  to  the  said  city  of 
Lewlston  the  systems  of  waterworks  owned 
by  the  said  Lewlston  Water  &  Light  Company 
and  snld  John  P.  Volimer  and  Frank  W.  Ket- 
tenbacb; that  on  the  10th  day  of  March, 
1902,  the  common  coundl  of  the  dty  of  Lew- 
iston duly  and  regularly  passed  an  ordinance 
accepting  the  proposition  made  by  tbe  said 
Lewiston  Water  &  Light  Company,  John  P. 
Vc^mer,  and  V.  W.  Kettenbacb;  that  said 
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owliimnce  was  thereafter  duly  recorded  In  a 
book  kept  for  that  ptirpose,  authenticated  by 
the  signatures  of  the  proper  officers,  and  was 
thereafter  published  In  the  Lewlstoa  Morning 
Tribune;  that  said  dty  of  Lewlston  has  com- 
plied with  the  c<HidltIons  mentioned  In  said 
ordinance,  accepting  the  proposition  of  the 
Lewiston  Water  &  Light  Company,  John  P. 
VoUmer,  and  Frank  W.  Kettenbach,  In  so  far 
as  the  repeal  of  the  ordinance  thraeln  men- 
tioned, the  dismissal  of  said  action,  and  the 
entering  Into  the  stipulation  therein  provided; 
that  on  the  12th  day  of  March,  1902,  the  com- 
mon council  of  the  said  city  of  Lewlston  duly 
and  regularly  passed  ordinance  No.  335,  pro- 
viding for  the  holding  of  a  special  election 
in  the  city  of  Lewlaton,  Idaho,  for  the  pur- 
pcee  of  submitting  to  the  qualified  electors 
of  said  city  the  question  of  authorlzhig  the 
said  city  of  Lewlston  to  purchase  the  system 
of  waterworks  and  water  plants  of  the  said 
Lewlston  Water  &  Ught  Company  and  John 
P.  Vollmer  and  Frank  W^.  Kettenbach,  and  to 
pay  therefor  the  sum  of  $70,000.  which  said 
sum  is  to  be  paid  out  of  the  proceeds  of  the 
sale  of  bonds  heretofOTC  authorized;  that  said 
ordinance  was  thereafter  duly  and  regularly 
recorded  In  a  book  kept  for  that  purpose,  au- 
thenticated by  the  signatures  of  the  proper 
officers,  and  published  In  the  Lewlston  Morn- 
ing Tribune;  that  on  the  22d  day  of  March, 
1902.  In  accordance  with  the  terms  and  pro- 
Tlsions  of  said  Ordinance  No.  335,  under  and 
by  direction  of  said  mayor  and  common  coun- 
cil of  said  city  of  Lewiston,  the  city  clerk 
of  said  city  posted  and  published  notices  of 
said  special  election;  that  on  the  24th  day  of 
April,  1002,  In  accordance  with  the  terms 
and  provisions  set  out  In  said  notices  and 
oramance  Xo.  835,  an  election  was  neld  In 
said  city  of  Lewlston  from  12  o'clock  m.  to  6 
o'clock  p.  m.,  and  that  there  were  cast  at  said 
election,  at  aiJ  of  tne  polling  places,  lis»  votes, 
126  of  which  were  In  favor  of  the  purchase 
of  said  systems  of  waterworks  and  13  against 
the  purchase  of  said  systems  of  waterworks; 
that  on  the  29th  day  of  April,  1902,  the  mayor 
and  common  council  ot  said  city  of  Lewlston 
met  for  the  purpose  of  canvassing  the  vote 
of  sam  last  special  ete'btlon,  and  did  canvass 
the  same;  that  neither  of  said  special  Sec- 
tions or  notices  of  said  special  elections  was 
legal  or  valid,  for  the  reason  that  they  speci- 
fy and  provide  that  the  questions  to  be  sub- 
mitted were  to  be  submitted  to  the  qualified 
electors  of  said  city,  "who  were  taxpayers  of 
said  city";  that  both  of  said  ordinances  and 
notices  of  Section  were  In  violation  of  the 
constitution  of  the  state  of  Idaho  for  the  rea- 
son that  they  required  the  electors  ot  said 
elections  to  be  taxpayers;  that  no  person  was 
allowed  to  vote  at  either  of  said  special  elec- 
tions unless  be  was  a  qualified  elector  and  tax- 
payer of  said  city;  that  no  elector,  other  than 
a  taxpayer  of  said  city,  voted  or  was  permit- 
ted to  vote;  that  under  the  provisions  of  ar- 
ticle 8,  S  3,  of  the  constitution  of  Idiiho,  any 
qualified  elector  of  said  city  was  entitled  to 


vote;  that  the  act  under  which  said  election 
was  held  Is  unconstitutional  and  void,  and  con- 
travenes the  terms  and  provisions  of  article  8, 
§  3,  of  the  constitution  of  the  state  of  Idaho; 
that  said  act  Is  further  null  and  void  and  un- 
constitutlonal  for  the  reason  that  it  contra- 
venes the  terms  and  provisions  of  article  3,  § 
19,  of  the  constitution  ot  Idaho,  which  pro- 
vides that  the  legislature  shall  not  pass  local 
or  special  laws  providing  for,  and  conducting 
the  elections,  or  designating  the  place  of  vot- 
ing; that  said  elections  were  Illegal  and  In- 
valid for  the  reason  that  the  common  council 
of  the  said  city  of  Lewiston  did  not  follow  or 
carry  out  the  provisions  of  the  act  of  the  leg- 
islature of  the  state  of  Idaho  entitled,  "An 
act  to  provide  for  the  Issuance  and  sale  of 
municipal  coupon  bonds,  by  Incorporated  cit- 
ies and  towns,  for  the  application  of  funds  de- 
rived'from  the  sale  thereof,  and  to  provide 
for  the  payment  of  the  principal  and  interest 
thereon,"  approved  February  2,  1899,  with 
reference  to  said  elections  or  either  of  them; 
that  said  elections  were  Illegal  and  void  for 
the  reason  that  the  polls  were  kept  open  only 
from  12  o'clock  m.  to  6  o'clock  p.  ni.,  Instead 
of  the  hours  from  S  o'clock  lu  the  morning  un- 
til 7  o'clock  In  the  evening;  that,  in  estimat- 
ing the  value  of  the  ta.Kable  property,  the 
common  council  of  said  city  took  into  consid- 
eration l)oth  the  p^sonal  and  real  property  la 
said  city,  and  that  the  sum  of  $80,000  exceeds 
in  the  aggregate  15  per  cent  of  the  taxable 
real  property  In  said  city;  that  said  first  Sec- 
tion was  held  for  the  purpose  of  constructing 
and  maintaining  a  system  of  waterworks  for 
the  dty  of  Lewlston:  that  the  last  special 
election  was  held  for  the  purpose  of  obtain- 
ing authority  to  use  $70,000,  authorized  at  the 
first  election,  for  the  purpose  of  purcha^ng 
the  water  systems  of  the  Lewlston  Water  & 
Light  Company,  John  P.  Vollmer,  and  F.  W. 
Kettenbach,  and  that  said  city  of  Lewlaton 
and  common  council  of  said  city  has  no  right 
or  authority  to  purchase  said  system  of  water- 
works with  said  funds  or  any  part  thereof; 
that  the  act  of  the  legislature  of  the  state  <^ 
Idaho,  under  which  said  city  of  Lewiston  call- 
ed the  first  election.  Is  unccmstltutlonal,  In- 
valid and  void,  for  the  reason  that  It  contra- 
venes article  3,  6  19,  of  the  constitution  of 
Idaho,  which  provides  that  the  legislature 
shall  not  pass  local  or  special  laws  for  the 
assessment  or  collection  of  taxes,  or  for  cre- 
ating offices  or  prescribing  the  powers  and 
duties  of  officers  In  counties,  cities,  townships, 
election  districts,  or  school  districts;  that  the 
notices  of  both  the  sajd  special  elections  were 
illegal  and  unconstitutional  for  the  reason 
that  they  did  not  sufficiently  set  forth,  speci- 
fy, or  describe  the  purposes  of  said  elections 
or  either  of  them,  or  the  manner  or  time  and 
place  of  holding  said  elections,  and  did  not 
designate  the  proper  hours  for  the  opening 
and  closing  of  the  polls;  that  said  ordinance 
No.  322  was  Invalid  and  void  for  the  reason 
that  It  did  not  sufficiently  state  the  purpose 
of  said  election  and  did  not  comply  with  the 
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prorfslons  of  said  act  ^  the  leglalatnre  no- 
der  which  said  elections  were  Bought  to  he 
held;  that  said  city  of  Lewlston  aud  common 
council  of  said  city  hare  given  out  and  threat- 
ened, and  still  give  out  and  threaten,  to  sell 
¥80.C00  worth  of  satd  bcmds  voted  at  sold  spe- 
4.1al  election,  tor  the  purpose  of  purchasing 
said  systems  of  waterworks;  that  If  said  city 
of  Lewlston  sell  said  bonds  to  purchase  said 
waterworks  It  will  impose  onerons  and  hm- 
densome  duties  upon  plaintiff  and  other  tax- 
payers of  said  city;  that  said  city  wUI  receive 
no  title  to  said  systems  of  waterworks,  but 
wlU  be  indebted  to  the  amount  of  said  fSO,- 
000;  and  that  plaintiff  has  no  plain,  sprady, 
or  adequate  remedy  In  the  premises  In  the  «> 
dlnary  course  of  law. 

The  first  question  presented  to  us  Is,  does 
the  act  of  tbe  legislature  approved  Hatch  6, 
1890,  amending  section  20  of  the  charts  of 
the  city  of  Lewlston,  contravene  article  8, 
i  3,  of  the  constitution  of  tbe  state?  &i 
Does  the  same  act  of  the  l^lslatnre  contra- 
Tene  article  6, 1  2,  of  the  constitution  In  defin- 
ing a  qnallfled  elector?  (3)  Does  the  same 
act  contravene  the  atata  constitution  end  gen- 
«ral  election  laws  of  the  state  In  prorldiug 
that  an  elector  In  voting  at  said  q>ecial  dee- 
tlons  shall  be  a  taxpayer  ol  the  dty?  (4) 
Is  said  act  of  tbe  l^slatnre  a  special  or  lo- 
cal law  providing  for  and  conducting  elections, 
or  designating  the  place  of  voting,  and  there- 
by contraventaig  article  3,  S  19,  of  the  consti- 
tution? (S)  Should  the  election  have  been 
held  and  conducted  under  tbe  provisions  of 
the  act  of  the  legislature  of  the  state  of  Idaho 
approved  February  2,  1899,  which  Is  an  act 
providing  for  the  issue  and  sale  of  mnnldpal 
bonds  by  Incorporated  cities  and  towns,  etc.? 
(6>  Should  not  the  i>oIls  have  been  kept  open 
from  8  o'clock  a.  m.  to  7  o'clock  p.  m.  as  pro- 
vided for  in  the  general  election  laws,  In-' 
stead  of  from  12  o'clock  m.  to  6  o'clock  p.  m.? 
(7)  In  estimating  the  taxable  property  of  the 
city,  should  both  real  and  personal  property  be 
considered  or  the  real  property  only?  Can 
a  portion  of  the  money  realized  from  the  sale 
of  bonds  as  authorized  at  the  first  election, 
which  was  for  the  purpose  of  constructing 
and  maintaining  a  system  of  waterworks,  be 
afterwards  used  for  the  purpose  of  purchasing 
waterworks?  (0)  Is  not  the  act  of  the  legisla- 
ture above  referred  to  a  special  or  local  law 
providing  for  the  assessment  and  collection  of 
taxes  for  creating  offices,  prescribing  the  du- 
ties of  officers  in  counties,  cities,  townships, 
election  districts,  and  school  districts,  and 
thereby  contravening  article  3,  19,  of  the 
constitution?  (10)  Did  the  ordinances  and 
notices  of  the  special  elections  comply  with 
the  terms  and  provisions  of  tbe  act  of  the 
legislature  under  which  said  elections  were 
aoDght  to  be  held?  (11)  Is  the  act  of  March 
€^  1899,  and  under  which  the  question  of 
bonding  was  submitted  by  the  dty,  repealed 
by  the  act  of  February  2,  1800,  mentioned  In 
the  complaint?  (1^  Did  the  defendants  com- 
ply with  the  said  act  of  March  6,  1899,  In 


calling  the  election  and  submitting  the  ques- 
tions to  be  voted  upon?. 

The  first,  second,  and  third  Questions  sub- 
mitted to  us  relate  to  the  qualification  of  a 
voter  at  a  city  election  wherein  and  whereby 
It  is  to  be  detomined  whether  or  not  the  dty 
shall  (Teate  an  indebtedness.  Issue  bonds, 
etc. 

Hie  amendment  to  the  charter  of  the  dty 
of  Lewlston  (section  20).  aa  ammded,  pro- 
vides: "If  at  said  election  as  provided  tar  In 
this  act  two-thirds  of •  the  qualified  electors 
who  are  taxpayers  In  said  dty  voting  at  said 
electlim  assent  to  the  Issuing  of  said  bonds, 
and  the  incnrrlng  of  the  ind^edness  thereby 
created  for  tbe  purposes  aforesaid,  said  bonds 
for  said  purposes  shall  be  leaned  In  the  man- 
ner hereinafter  provided."  It  la  earnestly 
and  ably  ui^ed  by  connad  for  appdiant  that 
this  provision  of  the  charter  contravaes  arti- 
cle 8,  |  3,  of  tbe  com^tntlon.  The  provision 
In  the  oonatltutltMi  says:  "No  county,  dty> 
town,  township,  board  of  educatkm  or  sdiool 
district  or  other  subdivision  of  the  state  shall 
incur  any  Indebtedness  or  liability  In  any 
manner  or  for  any  purpose  exceeding  in  tiiat 
year  tbe  Income  and  revenue  provided  t<a  It 
for  such  year  without  the  assent  of  two* 
thirds  of  tbe  qualified  electors  thereof  voting 
at  an  eUctlon  to  be  held  for  that  purpose. " 
It  will  be  observed  that  there  Is  no  property 
quallfloitlon  In  this  provision  of  the  consti- 
tution. But  when  we  tarn  to  section  20;  art. 
1,  we  find  the  qnaUflcatlon  of  a  voter  to  cre- 
ate an  indebtedness  had  already  been  pro- 
vided for.  It  si^:  "No  j/topexty  qualifica- 
tion shall  ever  be  required  for  any  persm  to 
vote  or  hold  office  except  In  school  etecttone 
or  elections  creating  an  Indebtedness."  Our 
attention  Is  also  called  to  article  6,  |  2,  of  the 
constitution  by  coansel  for  appdiant  Tbls 
section  says:  "E<very  male  dtlzen  of  the 
United  States  twenty-one  years  old,  who  has 
actually  resided  In  this  state  or  territory  for 
six  months  and  in  the  county  where  he  offers 
to  vote  80  da^  next  [ffecedlng  the  day  of 
election,"  etc.  This  section  only  prescribes 
the  qualification  of  a  voter  at  a  general  dec- 
tion.  ITnder  tiie  provisions  of  the  constita- 
tlon  above  cited,  we' think  appdlantfs  first, 
second,  and  third  questions  are  folly  an- 
swered by  section  20,  art  1,  of  the  constitn- 
tion,  and  adversdy  to  him,  but  If  not  section 
4,  art.  6,  of  the  constitution.  In  prescribing  tbe 
quallficatlons  of  voters,  says:  "The  l^^sla- 
ture  may  prescribe  quallficaUons,  limitations 
and  conditions  for  the  right  of  suffrage  addi- 
tional to  those  'prescribed  In  this  article,  bat 
Bhall  never  annul  any  of  the  provisions  In  this 
article  contained."  Tbls  Is  snfflclently  broad 
In  Its  terms  to  empower  the  legisbtare  to 
prescribe  property  qualifications  In  elections 
to  create  an  Indditedness. 

We  are  asked  by  questton  4  whether  tibe 
amendment  to  secticm  20  of  tiie  charter  of 
Lewlston  Is  local  or  fecial  lew.  The  por- 
tion of  the  am«idment  referred  to  reads: 
"Said  dectitm  shall  be  conducted  as  other 
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eity  electloDs,"  etc.  It  Is  urged  that  this 
amendmeat  la  In  conflict  with  section  19,  art. 
.'J,  of  the  eonstltntlon,  which  says:  "The  leg- 
islature shall  not  pass  local  or  special  laws 
in  any  of  the  following  cases:  •  • 
After  enumeratlug  a  number  of  instances, 
such  as  the  conduct  of  courts,  etc.,  It  says: 
"Providing  for  and  conducting  elections  or 
designating  the  place  of  voting."  We  an- 
swer, yes;  bnt  an  inspection  of  the  proceed- 
ings of  the  city  authorities  in  the  conduct  of 
the  election  to  authorize  the  Issue  of  the 
bonds  declares  that  all  of  the  provisions  of 
the  charts  were  complied  with. 

Questions  S  and  6  may  be  answered  to- 
gethtf.  The  act  of  February  2,  1899,  pro- 
vides that  every  city  or  town  Incorporated  un- 
der the  laws  of  the  territory  of  Idaho,  or  of 
the  state  of  Idaho,  shall  have  power  and  au- 
thority to  Issue  mimldpal  coupon  bonds  not 
exceeding  at  any  time  in  the  'aggregate  15 
per  cent,  of  the  real-estate  value  of  said  city 
or  town  according  to  the  assessment  of  the 
preceding  year,  etc.  The  same  legislature, 
on  the  6th  day  of  March  of  the  same  year,  In 
amending  section  20  of  the  charter  of  the 
city  of  Lewiston,  said:  "Sec.  20.  That  said 
city  of  Lewiston  shall  have  power  and  au- 
ttiorlty  to  borrow  mcmey  and  issue  therefor 
ilfi  negotiable  bonds  with  negotiable  interest 
coupons  attached  not  to  exceed  at  any  time 
In  the  aggregate  fifteen  par  cent  of  the  value 
of  all  taxable  property  In  the  said  city  as 
shown  by  the  last  preceding  assessment  roll 
of  said  city."  Although  the  act  amending 
the  city  charts  of  Lewiston  Is  local  or  spe- 
cial, yet  the  same  is  authorized  by  the  pro- 
vlBlonB  of  sections  2  and  3  of  article  11  of  our 
fionatitution.  It  is  urged  by  counsel  for  ap- 
pellant that  this  last  prevision  is  special  or 
class  legislation,  and  that  the  city  was'  to  be 
governed  by  the  provisions  of  the  act  of  Feb^ 
ruary  2d.  We  think  the  two  provisions  of 
the  statute  above  referred  to  should  be  con- 
strued In  the  light  of  sections  2  and  3  of  ar- 
ticle 11  of  the  constitution.  Section  2  reads: 
"No  charter  of  incorporation  shall  be  granted, 
extended,  changed  or  amended  by  special  law, 
except  for  such  municipal,  charitable,  educa- 
tional, penal  or  reformatory  corporations  as 
are  or  may  be  under  the  control  of  the  state; 
bnt  the  legislature  sboU  provide  by  general 
law  for  the  organization  of  corporations  here- 
after to  be  created:  provided,  that  any  such 
general  law  shall  be  subject  to  future  repeal 
or  alteratlcm  by  the  legislature."  Section  3: 
"The  legislature  may  provide  by  law  for  al- 
tering, revoking  or  annulling  any  charter  of 
incorporation  existing  and  revocable  at  the 
time  of  the  adoption  of  this  constitution  In 
such  manner,  however,  that  no  Injustice  shall 
be  done  to  the  t»rporators."  It  must  be 
bcme  la  mind  that  the  original  charter  of  the 
city  of  Lewiston  antedates  the  adoption  of 
our  state  constitution,  and  was  the  r^ult  of 
a  special  act  of  the  legislature.  It  seems 
from  the  recwd  that  all  of  the  provisions  of 
the  charter  of  the  city  of  Lewiston  were  com- 
09  P.-19 


plied  with.  In  the  conduct  of  the  election,  as 
to  time  and  place  and  notification  of  voters. 

We  find  nothing  repugnant  to  any  of  the 
provisions  of  the  constitution  in  the  manner 
of  voting  upon  the  question  of  issuing  bonds 
or  the  per  cent  as  fixed  by  the  act  of  March' 
6, 1899,  being  15  per  cent,  of  all  taxable  prop- 
erty In  the  city. 

Question  7  Is  answered  by  onr  conclusions 
in  5  and  6;  that  Is,  It  was  within  the  power 
of  the  legislature  to  empower  the  city,  by 
amending  its  charter,  to  take  into  considera- 
tion both  personal  and  real  estate,  such  act 
not  being  repugnant  to  any  of  the  provisions 
of  our  constitution. 

In  answering  question  8  we  will  say  that, 
under  the  provisions  of  our  constitution  and 
the  charter  of  the  city  of  Lewiston  as  amend- 
ed, we  conclude  that  the  city  authorities  of 
the  city  of  Lewiston  were  authorized  by  a 
legal  vote  of  the  taxpayers  to  provide  wat»- 
works  for  the  city,  and  to  expend  therefor 
the  sum  of  $80,000  if  necessary.  We  do  not 
think  it  makes  any  difference  whether  they 
construct  a  new  system,  or  purchase,  enlarge, 
and  Improve  an  old  one,  so  long  as  the  good 
faith  of  the  (^cera  of  the  city  Is  shown  by 
their  acts;  and  that  Is  not  questioned  In  these 
proceedings. 

Question  9  Is  answered  by  our  conclusions 
In  answer  to  5  and  6. 

Id  answer  to  question  10,  we  say  that  so 
far  as  the  record  discloses,  we  say,  yes.  As 
to  question  11,  we  answer,  no.  The  act  of 
Feb.  2,  1899,  applies  to  cities  and  towns  of 
the  state  not  operating  under  the  provisions 
of  a  special  charter,  and  not  to  the  dty  of 
Lewiston,  as  the  charter  of  that  city  excepts 
It  from  the  general  provisitHis. 

Our  answer  to  question  12  Is,  yes;  as  far  as 
we  can  gather  from  the  record,  there  was  a 
compliance  with  the  provisions  of  the  act  of 
March  6,  1899. 

Id  support  of  our  conclusicms  reached,  we 
desire  to  call  atteotion  to  Brown  v.  City  of 
Denver,  7  Colo.  305,  3  Pac.  455;  Carpenter  v. 
People,  8  Colo.  125,  5  Pac.  828.  It  will  be 
found  that  the  last  case  takes  up  a  similar 
question  to  the  one  before  us,  and  discusses  It 
as  well  as  a  great  number  of  authorities  bear- 
ing on  tbe  question. 

The  order  of  the  trial  court  most  be  affirm- 
ed; costs  to  respondent. 

QUABLSS,  a  J.,  and  SULLITAK,  coo- 
cur. 


(SB  Otah,  10 
NBILSON  T.  NEBO  BROWNSTONE  00. 

(Supreme  Court  of  Utah.    June  30,  1902.) 

SERVANT— INJURIES— EVIDENCE— ORDER  OP 
PROOF— INSTRUCTION. 

1.  In  an  action  by  a  servant  for  Injuries  sus- 
tained from  a  blast  while  employed  iu  a  quar- 
ry, platntilffl  testimony  that  he  bad  had  no  ex- 
perience in  a  quarry,  had  never  been  where 
they  were  blasting,  and  did  Dot  know  how  far 
or  with  what  force  rocks  would  fly  when  blast- 
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wi.  was  admissihle  In  rebuttal  on  the  issue  of 
contributory  uegligence, 

2.  It  was  uot  an  abuse  of.  discretion  to  admit 
such  testimony  on  plaintiff's  examination  in 
chief. 

3.  Rev.  St.  S  32S5,  provides  that  no  exception 
■hall  be  reicarded  unless  tiie  docision  excepted 
to  is  material  and  prejudicial.  In  an  action  by 
a  sen'ant  for  injuries  sustained  from  a  blast 
while  employed  in  a  quarry  plaintiff  testified 
on  his  examination  in  chief  that  he  liad  no 
experience  in  a  quarry,  had  never  been  where 
they  were  blasting,  and  did  not  know  bow  far 
or  with  what  force  rocks  would  By.  The  pur- 
pose for  which  the  testimony  was  introduced 
was  not  stated,  nor  in  any  way  disclosed,  and 
the  court  refused  to  instruct  that  plaintiff  was 
not  entitled  to  recover  on  account  of  his  iu- 
experience  and  yoath,  aud  that  they  were  only 
to  be  considered  on  the  snbject  of  contributory 
necliRCnce.  Held  prejndicinl  error,  as  the  jury 
might  have  considered  the  testimony  as  ap- 
plicable to  the  alleged  negligence  of  defendant. 

Appeal  from  district  court,  Jnab  county; 
T.  Marloneanx,  Judge. 

Action  by  Samuel  Neilson  against  the  Ncbo 
BrowDStone  Company.  From  a  judgment  for 
.plaintiff,  defendant  appeals.  Reversed. 

Rawlliia,  ThnrmaD,  Hard  &  Wedgwood  and 
Brown  &  Henderson,  for  appellant  Powers, 
Stranp  &  Lippman.  for  reapondent 

BASKIN,  J.  This  Is  an  action  to  recover 
for  injuries  to  tbe  plaintiff,  alleged  to  have 
been  caused  by  tbe  negligence  of  the  defend- 
ant while  he  was  engaged,  as  an  employd  of 
the  defendant,  In  working  In  and  about  de- 
'fendant's  stone  quarry;  The  acts  of  negtt- 
geoce  alleged  were  a  failure  by  the  defendant 
to  provide  a  reasonably  aafe  or  proffer  place 
for  tbe  plaintiff  to  perform  his  work,  to  pro- 
vide him  a  means  of  escape  or  retreat  when 
blasting,  to  warn  him  of  the  blast  which 
caused  the  Injury,  to  give  sufficient  time  for 
blm  to  retreat,  and  to  furnish  a  reasonably 
safe  place  where  he  could  have  been  protected 
from  flying  rock;  that  on  the  day  of  the  In- 
Jury  tbe  defendant's  foreman  In  chaige  of  the 
work  and  blasting  carelessly  and  negligently, 
and  without  affording  plaintiff  reasonable  or 
sufSclent  time  or  opportunity  to  leave  or  to 
retreat  or  to  escape  from  his  work,  and  while 
plaintiff  was  so  at  bis  work  in  the  course 
of  his  employment,  negligently  and  care- 
lessly, by  means  of  electrical  appliances,  sud- 
denly, and  without  notice  and  warning,  oper- 
ated said  appliance,  and  blasted  large  quan- 
tities of  rock,  causing  particles  and  pieces 
thereof  and  rock  and  stone  to  fly  and  be 
thrown  promiscuously,  in  consequence  of 
which,  and  of  the  acts  of  negligence  of  de- 
fendant alleged,  plaintiff  was  struck  by  parti- 
cles of  stone  and  injured.  The  plaintiff,  after 
testifying  in  chief  that  he  was  23  years  of 
age,  was  allowed,  over  the  objection  of  the 
defendant,  to  state  that  he  bad  had  no  expe- 
rience In  a  quarry;  had  never  been  where 
they  were  blasting,  and  did  not  know  any- 
thing about  that,  and  bad  no  knowledge  or 
experience  how  far  or  with  what  force  rocks 
would  fly  when  blasted.  The  objection  to 
this  testimony  was  that  It  was  not  within  tba 


issues,  and  was  Irrelevant  It  was  admlBsibic 
in  rebuttal  cn  the  Issue  of  contributory  n^- 
llgence,  and,  as  will  hereinafter  appear,  was 
BO  treated  by  defendant  There  is  nothing  in 
the  record  which  shows  that  tbe  purpose  for 
which  the  testimony  was  Introduced  by  plain- 
tiff was  disclosed  at  tbe  trial.  Its  purpose 
was  first  disclosed  by  the  following  statement 
In  the  supplemental  brief  of  plaintiff's  conn- 
sel,  to  wit:  "Counsel  beg  the  question  when 
they  argue,  as  they  do,  that  this  testimony  ia 
not  competent  to  prove  a  direct  act  of  negli- 
gence of  the  defendant — that  Is,  of  placing 
an  inexperienced  servant  at  dangerous  em- 
ployment without  instructing  and  warning 
him,— because  of  the  want  of  such  allegations 
in  the  complaint.  The  evidence  was  not  of- 
fered, or  received  for  any  aucb  purpose.  If 
this  evidence  was  competent  and  material  as 
bearing  <»i  the  question  of  plalntifTs  contribu- 
tory negligence  and  assumption  of  risk,  tbra 
of  what  consequence  is  It  to  discuss  why  it  is 
incompetent  or  Immaterial  on  sometliing 
.else?"  As  a  general  rule,  when  the  burden 
of  proof,  as  in  this  case,  is  on  tbe  plaintiff, 
rebutting  evidence  is  not  admissible  in  chief, 
and  only  such  evidence  as  tends  to  establish 
the  allegations  of  the  complaint  should .  be 
admitted  in  chief.  Tbe  statements  of  the 
plaintiff  to  which  the  defendant  took  excep- 
tions did  not  tend  to  prove  the  negligence  al- 
leged, and  was  Incompetent  for  that  purpose. 
But  while  that  was  so,  and  the  general  rule 
is,  as  I  have  stated,  the  order  of  proof  "la 
largely  within  tbe  discretion  of  the  trial  court 
and  the  exercise  of  this  discretion  Is  not 
assignable  for  error  except  In  cases  of  mani- 
fest abuse."  1  Thomp.  Trials,  I  341.  Be- 
butting  evidence  may.  In  the  sound  discre- 
tion of  the  trial  court  be  admitted  in  chief. 
15  Ehc.  PL  &  Prac.  391-893,  subda.  10,  12; 
3  Jones,  EV.  §  811.  No  objection  was  made 
on  the  ground  that  tbe  evidence  was  irrele- 
vant on  the  question  of  contributory  negli- 
gence. 

We  cannot  say  that  there  was  an  abuse  of 
discretion  in  this  case;  but,  as  the  evidence 
so  submitted  in  chief  did  not  tend  to  prove 
the  negligence  allied,  and  as  it  does  not 
appear  that  at  the  trial  any  statement  was 
made  to  tbe  jury  limiting  it  to  the  purpose  for 
which  it  was  only  admissible,  and  that  ln«c- 
perleuce  is  not  unfrequently  a  constituent  ele- 
ment of  negligence,  we  think  the  refusal  to 
give  the  following  Instruction,  requested  by 
the  defendant,  was  error,  to  wit:  "Plaintiff 
is  not  entitled  to  recover  on  account  of  his 
inexperience  and  youth,  and  thai  they  are 
only  to  be  considered  on  tbe  subject  of  con- 
tributory negligence."  When  evidence  is  In- 
troduced which  is  not  admissible  except  for 
a  special  purpose,  the  jury  should  ')e  Instruct- 
ed, upon  the  request  of  the  party  prejudiced 
thereby,  to  limit  its  use  to  that  puri>oae  only: 
and  a  refusal  to  so  instruct  upon  request  is 
reversible  error,  when  the  evidence,  If  not  ex- 
plained. Is  such  as  might  be  misapplied,  so 
as  to  exercise  an  Improper  Influence  upon  tbe 
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Jury  In  respect  to  the  main  Issue  to  the  Injury 
of  the  party  against  whom  the  evidence  was 
adduced.  This  is  a  well-settled  rule  In  both 
civil  and  criminal  cases.  11  Bnc.  PI.  &  Frac. 
pp.  369,  370.  Section  82S5,  Rev.  St,  provides: 
"So  exception  shall  be  regarded  unless  the 
decision  excepted  to  Is  material  and  prejudi- 
cial to  the  substantial  rights  of  the  party 
excepting."  Under  this  provision,  which  Is 
the  same  as  the  general  role  on  the  subject, 
the  Judgment  will  be  reversed  unless  *it  ap- 
pears from  the  record  tttat  the  error  alleged 
therein  on  behalf  of  the  appellant  could  have 
worked  no  Injury  to  him,  and  could  not  have 
changed  the  result"  2  Enc.  PI.  &  Prac.  S  500 
et  seq.  As  the  evidence  In  qu^tlon  was  ad- 
mitted In  chief  without  explanation  as  to  Its 
purpose  and  limited  bearing,  and  as  Inexperi- 
ence Is  frequently  an  Important  factor  in 
proving  negligence,  the  Jury  may  not  have 
considered  Its  bearing  upon  the  question  of 
contributory  negligence,  but  may  have  conaid- 
ered  that  It  was  applicable  to  the  alleged  neg- 
ligence of  the  defendant  only,  and  that  It  may 
have  been  influential  hi  the  determination  of 
that  question,  It  Is  not  clear  that  the  error 
complained  of  Is  not  material  and  prejudicial 
to  the  substantial  rights  of  the  appelant 

The  Judgment  la  reversed,  with  costs,  and 
the  case  remanded  for  a  new  trial. 

MINBB,  C  J.,  concurs  In  the  order  revers- 
ing tbe  Judgment  BARTOH,  J.,  concurs. 


(136  Cal.  650 

KENNEDY  v.  MULLIGAN.    (S.  F.  2,0X6.) 

(Supreme  Court  of  California.   June  14,  1902.) 

SUMMONS— ^ERVICB-SBTTINa  ASIDE  —  WANT 
OF  DILIGENCE}— DISCRETION  OF  COURT— EX- 
TENDING TIME  TO  PLEAD. 

1.  Refusal  to  set  aside  and  vacate  the  serv- 
ice of  a  summons  and  to  dismisa  the  action  for 
want  of  diligeuce  in  its  prosecution  was  not 
au  abuse  of  discretion  where  the  action  itself 
was  commeuced  May  29,  1866,  summons  is- 
sued May  22,  1897,  and  sei-ved  March  24, 
18@S,  and  no  injury  was  shown  to  have  re- 
snlted  to  defendant 

2.  Code  Glv.  Proc.  I  1054,  provides  that 
where  an  act  to  be  done  relates  to  the  plead- 
ings Id  the  action,  the  time  allowed  therefor 
may  be  extended  on  good  cause  shown,  "but 
such  extension  shall  not  exceed  80  days  w  th- 
out  the  consent  of  the  adverse  party."  One 
month  after  service  of  summons  defendant 
appeared  and  moved  to  dismiss.  Held,  that  the 
conrt  had  at  that  time  no  jurisdiction,  without 
plaiutifTs  consent  to  ^e  him  one  day  after 
the  ruling  on  his  motion  on  which  to  appear 
and  plead. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  Jas.  M.  Troutt,  Judge. 

Acthm  by  P.  J.  Kennedy  against  Thomas 
Mulligan.  Jndgment  for  plalntlCt,  and  de- 
fendant appeals.  Aflarmed. 

Henry  E.  Highton,  for  appellant.  Mullany, 
Grant  &  Gushing,  for  respondent 

COOPER,  a  Appeal  from  Judgment.  It 
Is  claimed  by  defendant  that  the  court  »red 


In  den^Dg  his  motion  to  dismiss  the  action, 
and  In  ordering  his  dtf ault  entered  after  deny- 
ing the  motion. 

The  action  was  brought  to  recover  on  a 
Judgmoit,  and  was  commenced  May  29,  1896, 
The  summons  was  issued  May  22,  1897,  and 
served  March  21,  1898.  On  April  23,  1898, 
the  defendant  gave  notice  of  motion  to  vacate 
and  set  aside  the  service  of  the  smnmons  and 
for  an  <»der  dismissing  the  action  on  the 
ground  ct  vrant  of  dlllgrace  In  prosecuttng 
the  same.  Affidavits  were  filed  by  both  par- 
ties, and  after  various  continuances  the  mat- 
ter was  finally  submitted,  and  the  court  on 
August  25,  1896,  made  the  order  denying  the 
motion.  We  have  examined  the  aflidavlto 
used  on  the  hearing,  and  do  not  think  the 
conrt  abused  Its  discretion  In  denying  the  mo- 
tion. These  motions  are  addressed  to  the 
sound  legal  discretion  of  the  court  below, 
and  It  would  require  a  very  plain  case  ot 
abuse  of  discretion  to  Justify  us  In  reversing 
the  order.  Certainly,  the  time  that  elapsed 
In  this  case  would  not  show  such  an  abuse 
of  discretion.  The  summons  was  Issued  with- 
in the  year,  and  served  within  less  than  a 
year  thereafter.  No  Injury  appears  to  have 
resulted  to  defendant,  nor  was  be  prevented 
by  the  delay  from  paying  the  Judgment 

Neither  was  It  error  for  the  court  to  order 
the  defendant's  default  entered.  More  than 
five  months  had  elapsed  since  the  service  of 
summons  upon  him.  He  had  not  appeared 
exc^t  tor  the  purpose  of  making  the  motion 
to  dismiss.  It  Is  true  that  he  had  procured 
an  order  from  the  Judge  giving  him  one  day 
to  appear  and  plead  after  the  ruling  should 
be  made  on  his  motion;  but  this  order  was 
an  attempt  to  extend  the  time  to  plead  be- 
yond 30  days,  without  the  consent  of  the 
plalntiCE,  and  was  therefore  beyond  the  Juris- 
diction of  the  court  and  void.  Code  Civ.  Proc. 
§  1054;  Baker  v.  Superior  Court  71  Cal.  583, 
12  Pac.  685;  Gibson  v.  Superior  Court  83 
Cal.  643,  24  Pac.  152.  The  case  of  Willson 
T.  Cleavelnnd,  30  Cal.  198,  is  not  In  conflict, 
with  the  above  cases,  although  some  of  the' 
language  used  In  the  opinion  might  lead  to  a 
contrary  conclusion.  We  must  hold  the  re- 
marks of  the  court  outside  the  facts  of  the 
case  as  obiter  dictum.  The  court  in  that  case 
had  made  an  order  postponing  the  time  for 
answering  until  after  the  decision  of  certain' 
pending  motions.  Notwithstanding  the  order 
of  the  court,  the  clerk,  on  the  application  of 
the  plaintiff,  entered  the  default  of  defend- 
ant The  default  was  set  aside  by  titie  court 
below,  and  It  was  claimed  that  the  court  erred" 
In  setting  aside  the  default.  It  was  properly 
held  that  the  clerk  was  authorized  to  enter 
a  default  only  in  cases  where  the  defendant 
baa  failed  to  appear  within  the  time  speci- 
fled  in  the  summons,  or  within  such  further 
time  as  may  have  been  granted  by  the  court. 
And  so  the  rule  Is  now.  Code  Civ.  Proc.  § 
586,  subd.  1.  The  d&ek.  cannot  enter  default 
except  under  the  express  provisions  of  the 
statute.   In  the  case  at  bar,  the  fact  that 
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defendant  relied  upon  the  order  extending  his 
time,  if  he  did  rely  oa  1^  would,  have  been 
an  important  fact  to  have  urged  in  the  court 
below  If  defendant  had  made  a  motion  to  set 
aside  the  default  But  the  fact  that  he  pro- 
cnred  Bucb  order  and  relied  upon  It  did  not 
make  it  ralld  If  the  court  wrat  beyond  Its 
power  In  making  It. 
The  Judgment  abould  be  affirmed. 

We  concur:   GRAY,  a;  HATNES,  C. 

PER  CURIAM.  For  the  reaaouB  given  In 
the  forcing  opinion,  the  Judgment  la  affirm- 
ed. 


(6  Cal.  Unrep.  942) 

PEOPLE  V.  TAYLOR.    (Cr.  869.) 
(Supreme  Goort  of  California.   June  12,  10020 

QKAHD  LARCENY— EVIDBMCE—ADHISSIBILITT 
—RES  GEST.E-SUFFICIENCY— 
HARMLESS  ERROR. 

1.  Evidence  examined,  and  held  to  auErtaln 
defendant's  conviction  fOr  grand  larceny. 

2.  lu  a  ^rosecutioQ  for  grand  larceuy  of  a 
watch,  evidence  that  defendant,  withm  two 
minutes  after  he  had  been  seen  with  the  proae- 
cntor,  also  had  his  cane,  wag  admUaime  as 
tending  to  show  that  the  parties  were  together, 
and  not  objectionable  as  tending  to  prove  an- 
other  crime. 

8.  In  a  proeecation  for  grand  larceny,  testi- 
mony by  the  officer  arresting  defendant  ttiat 
he  had  a  conversation  with  a  party  wlio  had 
seen  defendant  and  the  prosecutor  together, 
even  if  immaterial,  was  not  prejudicial;  the 
contents  of  the  conversation  not  being  given. 

4.  In  a  prosecution  for  grand  larceny  of  a 
watch,  where  a  witness  testified  that,  as  he 
passed  defendant  and  prosecutor,  he  noticed 
the  prosecntor's  watch  and  chain,  and  that 
two  mluates  ]Rtet  he  saw  defendant  leave  the 
prosecutor,  his  further  testimony  that  he  then 
noticed  prosecutor'a  vest  was  unbuttoned,  and 
the  watch  and  chain  gone,  was  admissible  as 
part  of  the  res  gestee. 

Commissioners*  decision.    Department  1. 

Appeal  from  superior  court,  San  Joaqnin 
county;  Edward  I,  Jones,  Judge. 

J.  W.  Taylor  was  convicted  ot  grand  laiv 
ceny,  and  appeals.  Affirmed. 

Jacobs  ft  Flack,  for  appeUaat  Tlrey  U 
Fordf  At^.  Oen.,  and  A.  A.  Moore,  Jr.,  D^. 
Atty.  Gen.,  tor  the  People. 

OHIPMAN,  C.  Defendant  was  convicted 
of  the  crime  of  grand  larceny.  He  appeals 
from  the  Judgment  U  convlctloii.  and  from 
the  order  denying  hJa  motion  for  a  new  trial. 

The  complaining  witness,  an  old  man  nam- 
ed OUirk,  resided  at  the  state  bospltal,  near 
iStockton.  He  came  to  Uiat  city  on  September 
S,  1901,  to  view  a  drcus  parade.  He  wore 
a  watch  and  chain  at  the  thne,  and  carried 
a  cane,  and  he  testified  that  be  looked  at  the 
watch  at  the  hour  of  10:30  a.  m.  He  went 
into  a  saloon  at  that  time  and  had  a  drink, 
and  thenceforward  he  knew  nothing  of  what 
happened  to  him  the  remainder  of  tbat  day. 
He  recovered  his  senses  the  next  morning, 
and  found  himself  in  Jail,  without  his  watch 
or  chain.  His  cane,  too,  was  gone;   In  the 


afternoon  of  Septembra'  3d,  (h6  witness  Gengo 
saw  Qark  and  defendant  walking  past  wit- 
ness on  Weber  avenue,  or,  as  witness  describ- 
ed It,  saw  defendant  dragging  Clai^  along, 
arm  In  arm.  Witness  saw  the  chain  of  the 
VKatch  hanging  from  dark's  vest  as  they 
passed,  and  noticed  that  Clark  had  a  cane. 
Witness  saw  defradant  broshlng  or  rubbing 
Clark's  vest  as  they  passed,  and  heard  defend- 
ant remark,  "That's  right,  old  man,"  or  Bome 
such  expression.  Two  or  three  minutes  lat^, 
witness  saw  defendant  returning  from  where 
Clark  was  left,  and  noticed  that  defendant 
had  the  cane  carried  by  Clark.  Almost  im- 
mediately after  defendant  passed,  witness 
called  Officer  UcDlarmld,  who  followed  de- 
fendant and  took  him  into  custody  within  a 
few  minutes.  On  their  way  to  the  police 
office,  defendant  admitted  having  (he  watcb, 
■and  attempted  to  bribe  the  officer  to  release 
him.  On  reaching  the  court  house,  McDlar- 
mid  turned  defendant  over  to  Officer  FInnell 
to  be  searched.  Flnnell  first  asked  defendant 
If  he  had  the  watch,  and  driendant  denied 
having  It  He  tb^  made  a  search,  but  fail- 
ed to  find  anything;  and.  upon  being  assured 
by  McDlarmid  that  the  watch  was  somewhere 
on  defendant's  person,  Flnnell  made  further 
search,  and  found  the  watch  and  chain  in  an 
outside  coat  po<&et,  undCT  a  handkerchief .  De- 
fendant also  had  Clark's  cane  vhm  arrested. 
Witness  Gengo  saw  Clark  immediately  afttf 
defendant  left  Clark  and  passed  witness  with 
the  cane,  and  he  noticed  then  that  Clark's 
vest  was  unbuttoned.  There  was  no  evidence 
introduced  on  bdiaU  of  defendant  Without 
stating  further  the  evidence  in  the  case,  we 
think  there  was  »u>ugh  to  warrant  the  Jury 
in  finding  a  verdict  of  guilty. 

2.  It  is  contended  Uiat  it  uras  error  to  admit 
evldoice  as  to  the  can^  and  in  admitting  the 
cane  itself.  It  Is  true,  as  contended,  there 
was  no  charge  that  d^endant  bad  st<^en  the 
cane.  Tbs  purpose  of  imwing  its  posaeailoa 
by  defendant  within  two  minutes  after  he  vras 
seen  walking  vrith  dark  and  when  be  iras 
leaving  GlaA  was  as  a  drcnmstance  show* 
Ing  that  they  were  togetba,  and  not  to  prove 
the  commlssltm  of  another  crime.  I  suppose. 
If  defendant  liad  been  seoi  wearing  Olaric's 
coat  Uiat  he  had  on  a  minute  or  two  be- 
fore, it  would  liave  been  admissible  as  tend- 
ing to  c(»Toborate  Oeng<^8  testimony,  and 
would  also  liave  tended  to  contradict  defend- 
ant who  stated  to  the  arresting  officer  that 
he  did  not  know  Clark.  Defendant  dtes  Peo- 
ple V.  Smith,  100  Cal.  73,  30  Pac.  40.  holding 
that  It  is  not  admissible  to  prove  oQier  crimes 
than  that  with  which  the  defendant  is  char- 
ged, and  this  may  be  conceded  to  be  the  rule. 
It  cannot  be  reasonably  suiqiOBed,  however, 
I  that  the  Jury  regarded  defendant's  possession 
I  of  the  cane  as  evidence  of  hla  having  commit- 
ted another  crime,  and  for  that  reason  would 
the  more  likely  believe  he  had  committed  the 
crime  charged.  As  a  circumstance  closely 
connected  in  point  of  time  with  the  parties 
and  wiUi  the  taking  of  the  watch,  it  was  ad- 
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mlsBlble  u  Blio-ning  tba  rdatlon  of  tbe  paE^ 
tlea 

8.  It  Ji  urged  u  error  tbat  the  witness  Mc- 
Dlanuld  was  po^tted  to  testify  that  he  had 
■  coDversatlon  -with  tbe  wItDess  Genga  Tbe 
coDversatlon  waa  not  asked  for.  nor  was  It 
narrated.— any  .part  ot  it.  What  Gengo  told 
the  officer,  we  do  not  know.  All  we  know 
la  that,  Immediately  after  Gengo  saw  defend- 
ant passing,  he  spoke  to  the  officer,  and  the 
officer  followed  defendant  and  arrested  him. 
We  can  discover  no  possible  prejudice  to  de- 
fendant In  this  circumstance,  nor  can  we  see 
that  it  was  error  to  show  It  The  Jury  must 
bare  supposed  tbe  officer  got  his  cue  some- 
bow,  and  although  It  was,  perhaps.  Immate- 
rial bow  be  got  it,  the  evidence  could  not  hare 
affected  tbe  mlnda  of  the  Jury  to  defendant's 
prejudice.  . 

4.  It  Is  urged  as  enot  tbat  testimony  was 
admitted  to  show  the  condition  of  Clark's  vest 
after  the  alleged  larceny  took  place,  the  de- 
fendant not  being  present  at  tbe  time.  Gengo 
testified  that,  as  Clark  and  defendant  pass- 
ed talro.  be  noticed  the  watch  chain,  and  also 
noticed  that  Clark's  vest  was  buttoned.  Two 
minates  later  be  saw  defendant  going  away 
from  Clark,  and  he  then  noticed  tbat  Clark's 
Test  was  unbuttoned,  and  the  watch  and 
chain  were  gone.  He  bad  seen  defendant 
with  his  bands  on  Clark's  rest  as  he  passed. 
These  circumstances  were  all  so  neArly  con- 
nected lu  point  of  time— practically  slmultane-. 
ous— that  they  were  res  gestae.  Tbe  offense 
was  committed  on  the  person  of  OUrk,  and 
we  think  the  condition  of  his  vest,  In  which 
Tested  tbe  watch,  was  as  admissible,  as  bis 
condition  as  to  sobriety  or  Insenalbuity  to 
what  was  g<rfng  on  around  bim. 

The  Judgment  and  ordw  sbonld  be  affirmed. 

W  concur:   CX)OPER,  a;  GBAT,  a 

FEB  CURIAM.  For  the  reasons  given  In 
tbe  fm^rolng  opinion,  the  Judgment  and  order 
are  affirmed. 

OH  Csi.  eu)  ■ 

KXPPWf  at  aL  T.  OLLAJSON.  (B.  F.  S,056l>i 

(Supreme  Comt  of  Callfonla.  Jane  20^  1902.) 

VICIOUS  '  DOGS— ACTION   FOR  INJURIBS-SVl* 

DBNCE— SUFFICIBNCT— MIS  J  OINDER 
OF  PARTIE3— WAIVBft. 

1.  In  an  action  for  Injuries  occasioned  to 

Safutiff's  peraoQ  by  tbe  bite  of  defendant's 
ig,  defendant  himself  testified  that  be  had 
seen  tbe  dog  bite  a  third  party.  Another  wit- 
ness testified  tbat  the  dog  bad  attacked  her. 
Defendant's  daaghter  testified  that  the  wit- 
ness was  coming  to  her  bouse,  and  was  In  tbe 
^nt  yard,  at  the  time.  Plaintiff  was  going 
eat  with  defendant's  daughter,  aud  bad  wait- 
ed outside  tbe  yard,  fcuowing  the  doR  was  vi- 
rions, bat  it  broke  its  chain  and  bit  ber  on 
tbe  leg.  Heli,  tbat  a  verdict  for  plaintiff  was 
sn  stained. 

2.  In  an  action  by  hnshand  and  wife  for  in- 
Jnries  snstained  by  tbe  wife  alone,  where  the 
oomplaint  showed  tbat  at  the  time  they  were 
Indicted  she  was  a  single  wouiau,  defendant's 
failure  to  raise  by  demurrer  the  question  of 
■lisjoiiider  of  parties  was  a  waiver  thereof. 

1  Bebsarlng  denied  July  U.  U08, 


Departmttit  2.  Appeal  from  superior  court, 
Santa  Cms  couAtr;  Lucas  F.  Smith,  Judge. 

Action  by  Julia  Klppen  and  hnshand 
against  Lawrence  OUason.  Judgment  for 
plaintiffs,  and  defendant '  appeals.  Affirmed. 

Joseph  H.  Skirm,  for  appellant  Carl  B. 
Lindsay,  for  respondents. 

HENSHAW,  J.  The  action  was  to  recover 
'  for  Injuries  occasioned  to  tbe  person  of  plain- 
tiff by  the  bite  of  a  dog  owned  by  defendant. 
Tbe  propoaftloDS  to  be  established  In  such 
case  are:  First,  that  the  animal  was  vi- 
cious; and.  second,  tbat  the  owner  knew  it 
Both  of  these  propositions  were,  upon  suffi- 
cient evidence,  proved  to  the  satisfaction  of 
the  Jury*  It  was  shown  by  defendant's  own 
testimony,  as  well  aa  by  the  testimony  of 
others,  ttiat  previous  to  this  occurrence  the 
dog  bad  attacked  one  Herbert  Burton,  biting 
him,  tearing  bis  trousers,  and  injuring  bis 
leg.  Defendant  testifies.  "I  saw  htm  when 
ha  did  it  and  I  paid  him  for  tbe  pants." 
Burton  bad  expostulated  with  the  owner,  and 
told  him  be  ought  to  kill  tbe  dog.  Tbe  dog 
likewise  attacked  anotbo-  witness,  Ura.  Hot^ 
ace  Coos,  vpou  tbe  premises  of  the  defend- 
ant and  tore  ber  clothes.  Defendant's 
daughter  testified:  ''Mrsi  Coos  was  coming 
to  the  bouse.  She  was  In  the  front  yard. 
I  did  not  see  ber.  I  heard  her  child  ctylng. 
I  opened  the  door,  and  she  wvs  standing 
near  the  dog."  In  the  case  at  bar  the  plain- 
tiff stood  In  the  county  road  In  front  ot 
defendant's  house,  and  called  to  the  defend- 
ant's daughter,  with  whom  she  was  gOtiig 
blackberrylng.  She  did  not  enter  the  jard, 
because  she  kiww  the  dog  was  vicious.  The 
dog  was  tied  In  the  yard  near  tbe  houses 
broke  his  tether,  rushed  out  into  the  road, 
attacked  the  plaintiff,  and  bit  her  i^n  the 
leg.  Injuring  her  sererely.  The  evidence  Jos- 
tifled  the  verdict  The  Instructions  wwe 
within  tbe  law  as  laid  down  In  Larerone  t. 
Manglanti,  41  Cal.  138,  10  Am.  Rep.  260; 
Finney  v.  Curtis,  78  Cal.  601,  21  Pa&  120; 
Clowdls  V.  Irrigation  Co.,  118  Cal.  320,  60 
Pac.  373,  62  Am.  St  Rep.  238.  The  com- 
plaint shows  that  at  the  time,  the  damages 
were  Inflicted  npon  plaintiff  she  was  a  irin^e 
woman.  Before  tbe  commencement  ot  tbe 
action  she  married,  and  at  the  time  of  the 
commencement  x)f  tbe  action  was  tbe  wife  of 
Hugh  Klppen.  The  action  Is  prosecuted  In 
the  name  of  herself  and  ber  husband.  It  la 
Insisted  that  tbe  right  of  action  was  the 
separate  property  of  the  wife,  and  that  the 
Judgment  which  Is  Jolntiy  In  favor  of  her- 
self and  her  htisband,  cannot  stand.  It  Is 
plain  that  defendant  cannot  be  injured  by 
the  fact  tbat  the  Judgment  Is  Joint  since  Its 
satisfaction  relieves  him  of  all  liability  upon 
the  cause  of  action.  But  the  complaint  snf- 
flctenUy  discloses  the  facts,  and  tt  was  open 
to  defendant  to  raise  tbe  question  of  mis- 
joinder of  parties  by  demurrer.  Having 
failed  so  to  do,  his  contention,  which  amounti 
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to  uo  more  than  a  ground  of  special  demur- 
rer, will  not  now  be  considered.  Gale  t. 
Water  Co.,  44  Cal.  43j  Roberts  v.  Bldred,  73 
Cal.  394,  15  Pac.  16. 

The  Judlgment  and  order  appealed  from  are 
afllrmed. 

We  concur:   McFABLAND,  J.;  TB&IPLE, 

J. 


(136  Cal.  &58) 
In  re  MOTZ'S  ESTATE.    (L.  A.  1,139.) 
MOTZ  T.  MOTZ. 
(Supreme  Court  of  California.   June  14,  1902.) 

WILLS— EXECUTION— SOUNDNE^  OP  MIND- 
UNDUE  INFLUENCE  —  NEW  TRIAL  —  DISCRE- 
TION OF  COURT— SPECIFICATIONS  OF  BRllOR 
—SUFFICIENCY. 

1.  The  burden  Is  on  a  contestant  in  a  will 
case  to  prove  allegations  as  to  undue  iofiuence 
aud  unsouodness  of  mind. 

2.  On  ao  iMue  as  to  the  due  execatlon  and 
subscribing  of  a  will,  one  of  the  sabscrib'ng 
witnesses  testified  that  he  and  tbe  other  wit- 
ness siRQed  after  testator.  The  other  witness 
testified  that  the  uaroe  of  the  first  witness  was 
not  on  the  will  wheu  he  signed  it;  that  he 
did  not  think  testator's  name  was  on;  that  he 
first  commenced  to  entertain  the  belief  in  No- 
Teniber,  1000.  The  will  was  dated  June  1, 
1897,  Witness  admitted  that  he  told  a  third 
party  in  August,  1900,  that  be  thought  the 
other  names  were  ou  the  will  when  he  signed, 
etc.  The  jury  found  that  the  will  was  not 
duly  executed.  Held  not  an  abuse  of  discre- 
tion to  grant  a  new  trial. 

3.  Specifications  of  error  that  erideuce  was 
insudlcieiit  to  sustain  a  findiug  that  a  will  was 
not  subscribed,  executed,  attested,  made,  siid 
published  by  testator  and  the  subscribins  wit- 
ness; that  it  was  not  executed  by  testator; 
that  it  was  not  made  and  published  by  him; 
that  the  execution  was  not  m  the  presence  of 
the  subsoribiug  witnesses.— were  sufficient. 

4.  Where  the  greater  number  of  witnesses  in 
a  will  case  testified  that  testator  was  of  souud 
mind,  it  was  not  an  abuse  of  discretion  for  the 
court  to  set  aside  a  finding  that  he  was  of 
unsound  mind. 

5.  On  an  issue  whether  a  will  leaving  all  of 
testator's  prooCTty  to  hia  wife  was  obtained 
by  undue  influence  ou  her  part,  one  of  the 
subscribing  witnesses  testified  that  testator 
came  into  his  office  alone,  and  ashed  him  to 
write  the  will;  giving  him  a  memiiraiidum,  and 
not  indicating  in  any  way  that  he  was  beiug 
coerced.  The  wife  was  not  present.  There 
was  uo  evidence  that  she  had  ever  asked  him 
to  make  a  will.  A  washerwoman  te-'^tified  as 
to  Quarrels  between  husband  and  wife,  and 
said  the  wife  was  "boss."  and  others  testi- 
fied that  he  said  she  wanted  all  bis  property, 
etc.  Held  not  an  abuse  of  discretion  to  set 
aside  a  finding  of  undue  influence. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;   E.  P.  Uuangst,  Judge. 

Petition  by  Kate  Motz  for  the  probate  of 
the  will  of  Henry  Motz,  deceased.  Michael 
Motz  filed  a  contest  and  Judgment  was  ren- 
dered denying  probate.  From  an  order  ;^aiit- 
ing  a  new  trial,  contestant  appeals.  Affirm- 
ed. 

William  Shlps^  and  F.  A.  Dora,  for  appel- 
lant Albert  Kdson  and  W.  H.  Spencer,  tor 
respondent. 


COOPER,  O.  Betay  Motz  died  In  July, 
1900,  leaving  by  will  his  property  to  his  wife, 
who  is  the  proponent  of  the  will,  and  respond- 
ent here.  The  appellant  who  is  a  brother  of 
deceased,  filed  a  cont^t  In  which  he  alleged 
that  the  will  was  not  propwly  executed,  and 
that  at  the  time  of  Its  purported  execution 
deceased  was  acting  under  fraud  and  undue 
Influence,  and  was  not  of  sound  and  disposing 
mind.  The  respondent  denied  the  allegations. 
A  Jury  was  Impaneled  to  try  the  Issues  so 
raised,  and  returned  a  verdict  in  favor  of 
appellant  on  each  material  Issue.  Findings 
were  filed  adopting  the  special  finding  of 
the  Jury,  and  a  Judgment  accordingly  entered 
denying  the  probate  of  the  will.  The  court 
on  motion  of  respondent,  granted  a  new  trial, 
and  this  appeal  is  from  said  order.  The 
grounds,  upon  which  the  new  trial  was  grant- 
ed, are  not  stated  in  the  order,  but  we  infer 
from  the  briefs  that  it  was  granted  upon  the 
Insufficiency  of  the  evidence  to  support  the 
findings  of  the  Jury.  It  Is  well  settled  in  this 
state  that,  though  the  evidence  is  conflicting, 
If  the  Judge  of  the  trial  court  Is  satisfied  that 
the  verdict  Is  contrary  to  the  weight  of  the 
evidence,  It  Is  his  duty  to  grant  a  new  trial, 
and  that  the  motion  In  such  case  Is  addressed 
to  the  sound  legal  discretion  of  tbe  court 
and  will  be  upheld  here  unless  it  appears 
that  there  was  a  manifest  abuse  of  such  dls- 
cretiou.  BJorman  v.  Redwood  Co.,  92  CaL 
661,  28  Pac.  591,  and  cases  cited;  Condee 
V.  Gyger,  126  Cal.  547,  59  Pac.  26;  Byxbee 
V.  Dewey,  128  Cal.  326,  60  Pac.  847.  The 
burden  was  upon  contestant  to  prove  the 
allegations  as  to  undue  influence  and  tmsound- 
ness  of  mind.  We  have  carefully  examined 
the  evidence,  bearing  the  above  principles  in 
mind,  end  we  do  not  think  there  was  any 
abuse  of  discretion  hi  granting  the  order. 

As  to  tbe  due  execution  and  subscribing 
the  will:  The  witness  Fitzgerald  testified 
that  he  wrote  the  will  at  the  request  <tf  de- 
ceased; that  after  It  was  written,  deceased 
signed  it  in  the  presence  of  witness  and  one 
Isola,  the  other  sntncrlblng  witness;  that  tbe 
matto*  was  explained  to  Isola,  and  then  boUi 
witnesses  subscribed  the  will  as  witnesses 
at  tbe  request  of  deceased.  It  Is  not  aerloiiBly 
contended  that  the  testimony  of  Fitzgerald 
was  not  sufficient  to  show  the  due  execution 
of  the  wUI)  but  it  Is  said  in  aiwsUsnt's  Iwlet 
"Proponent  claims  that  Fitzgerald's  testimony 
Is  the  true  version  of  what  took  place,  bat 
the  Jury  evidently  disbelieved  him  and  be- 
lieved Isola."  If  the  Judge  of  the  conrt  be- 
low did  not  believe  Isola  and  did  believe  Fltx- 
gerald,  it  was  fats  duty  to  set  aside  the  vet^ 
diet  as  to  this  finding,  bola  testified,  as  a 
Bubscrlfalng  witness,  that  the  name  of  Fitzger- 
ald was  not  on  the  will  when  he  (Isola)  sign- 
ed it,  that  he  did  not  believe  that  the  name 
of  deceased  was  on  tiie  will  -when  he  signed 
it  aud  that  he  first  commenced  to  entwtain 
this  belief  November  29,  1000.  The  will  was 
dated  June  1.  1807.  Isola  admitted  In  cross- 
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ocamlnatloii  that  be  told  one  Nelson  In  An- 
guRt,  WOO,  tbat  he  thought  the  oth^r  names 
were  on  the  will  when  he  signed.  Kelson 
testified  that  on  the  abore  occasion  Isola  stat- 
ed to  him  poBltlvelj  that,  at  Oie  time  he  sign- 
ed as  a  witness,  the  deceased  and  Fitzgerald 
had  already  signed.  It  Is  not  surprlsli^  that, 
Ui  rlew  of  the  above  facts,  the  Judge  of  the 
court  below  believed  the  evidence  of  Fitzger- 
ald. Not  only  this,  but  the  judge  saw  the 
two  witnesses  upon  the  stand,  and  had  full 
opportunity  to  observe  their  doneanor  and 
bearing,— an  opportunity  of  Which  we  are  de- 
prived. When  a  witness  who  has  solemnly 
subscribed  his  name  to  a  will  as  an  attesting 
witness,  knowing  the  nature  of  his  act.  and 
that  deceased  would  rely  upon  his  name  as  a 
part  of  the  execution  of  the  will,  undertakes 
by  his  evidence  to  overtlirow  or  cast  suspi- 
cion upon  It,  his  evidence  should  be  dosely 
scrutinized.  In  re  Tyler's  Estate,  121  CaL 
413,  63  Pac.  828. 

It  Is  claimed  that  the  specifications  of  In- 
8nfflclen(7  of  evidence  as  to  the  finding  that 
the  will  was  not  duly  executed  are  Insuificlent 
as  to  the  probative  fact  of  acknowledgment 
In  the  presence  of  the  witnesses,  and  as  to  the 
fact  that  the  will  was  subscribed  (In  their 
presence.  The  specifications  of  particulars  In 
which  the  evidence  is  Insufficient  are  20  in 
number,  and  point  to  almost  every  probative 
fact  It  Is  specified  tiiat  the  evldmce  Is  In- 
sufficient to  iffove  or  establish  that  the  will 
was  not  subscribed,  executed,  attested,  made, 
and  published  by  Motz  and  the  subscribing 
witnesses.  That  It  is  insnffldeot  to  establish 
that  the  wfll  was  not  executed  by  deceased; 
that  it  was  not  made  and  published  by  de- 
ceased; that  the  execution  was  not  In  the 
prince  of  said  subscilblng  witnesses.  The 
testimony  appears  to  be  all  In  the  record. 
The  specifications  fairly  notified  the  appellant 
of  the  contention  of  the  respondent,  and  were 
sufficient,  within  the  rule  ss  stated  In  the  late 
case  of  Type  Founders'  Go.  r.  Packer,  130 
CaL  4«1.  62  PacL  744.  It  la  there  said: 
"Whoever  there  Is  a  reasonably  successful 
effort  to  state  the  particulars,  and  they  are 
such  as  may  have  been  sufficient  to  Inform 
the  opposing  counsel  and  the  court  of  the 
groimds,  and  the  trial  court  has  entertained 
and  passed  upon  the  motion,  in  my  opinion 
this  court  ought  not  to  refuse  to  consider  the 
case  on  appeal,  and  espedaDy  where,  as  in 
this  case,  the  transcript  shows  that  all  the 
evidence  has  been  brought  up." 

2.  As  to  the  findings  that  the  win  was  exe- 
cuted under  undue  influence,  and  that  de- 
ceased was  not  of  soimd  mind  at  the  tbne  of 
the  execution, '  they-  may'  be  considered  to- 
gether. In  fact,  the  mental  and  physical 
condition  of  the  testator  at  and  about  tbe 
time  of  the  execution  of  a  will  is  such  an  Im- 
portant foctor  In  determining  whether  or  not 
the  will  was  that  of  the  testator,  or  an  in- 
strument procured  by  coercion  and  fraud, 
that  the  two  questions  are  kindred,  and  rery 


closely  Intmvoven  and  connected  with  each 
other.  It  Is  a  matter  of  common  knowledge 
that  a  peraon  In  declining  health,  whose  body 
Is  weakened  and  emaciated  by  disease,  Is,  to 
a  more  or  less  degree,  Impaired  In  his  mind. 
The  strength  of  win,  the  quickness  of  appre- 
hension, and  the  reasoning  powers  become 
Impaired  as  the  body  becomes  enfeebled.  In 
snch  case  the  testator  Is  peculiarly  exjtosed 
to  the  seci-et  machinations  and  Importunities 
of  design  big  persons,  who,  in  the  guise  of  love 
and  friendship,  have  surrounded  him  and  ad- 
ministered to  his  wants  as  life  and  reason 
have  gradually  ebbed  away.  The  soundness 
of  mind  required  for  making  a  will  has  re- 
lation to  the  act  of  the  testator  In  makhig 
final  disposition  of  his  property  as  he  desires. 
Although  feeble  In  health,  suffering  under 
disease,  aged,  and  Infirm,  the  testator,  If  of 
sound  mind  with  reference  to  the  disposition 
of  his  property,  may  make  a  wIU.  If  he  Is 
able  to  understand  and  carry  In  mind  tbe 
nature  and  situation  of  bis  property,  and  his 
relations  to  his  relatives  and  those  around 
hlni,  with  clear  remembrance  as  to  those  In 
whom,  and  those  things  In  which,  he  bag 
been  mostly  Interested,  capable  of  nndeiv 
standing  the  act  be  is  doing,  and  the  relation 
In  which  he  stands  to  the  objects  of  his  boun- 
ty, free  from  any  delusion,  the.  effect  of  dis- 
ease, which  might  lead  him  to  dispose  of  his 
invperty  otherwise -than  he  would  If  he  knew 
and  understood  what  be  was  doing,  he  has 
the  capacity  to  make  his  will.  Whitney  v. 
Twombly,  136  Mass.  147.  The  testimony  In 
this  record  as  to  the  soundness  of  mind  of 
deceased  is  confficUng.  The  greater  number 
of  witnesses  testified  tiiat  deceased  was  of 
sound  mtaid.  We  (»nnot  say  that  the  judge 
below  did  not  properly  exercise  his  discretion 
In  setting  aside  the  flndh^  that  the  deceased 
was  of  unsound  mind.  Undue  Influence,  U 
such  as  to  compel  or  procure  the  testator  to 
do  that  which  It  was  not  his  own  will  to  do, 
and  which  procures  an  Instrumoit  which  Is 
not  the  free  and  expressed  Intention  of  the 
testator,  will  vitiate  the  win.  The  Influence 
must  be  undue  Infiuence  In  order  to  vitiate 
the  instrument.  Influences  of  different  kinds 
Burronnd  every  rational  being,  and  operate 
necessarily  In  determining  his  course  of  con- 
duct. The  Influence  of  love  or  dnty  prompts 
a  man  to  provide  for  his  wife  and  his  cbU< 
dren  and  other  near  relatives,  mie  Influence 
of  pity  often  prompts  a  provision  for  some 
ionfortunate  friend.  The  Infiuence  of  educa- 
tion may  prompt  a  bequest  to  some  institu- 
tion of  learning;  or  of  religion,  to  some 
church  for  charitable  purposes.  Tbe  kind  of 
undue  Influence  that  will  destn^  the  Instru- 
ment must  be  snch  as  In  effect  destroyed  the 
testator's  free  agency,  and  substituted  tac  bis 
own  another  person's  will.  As  said  by  this 
court  In  Re  McDevift,  95  Cal.  38,  30  Pac.  106, 
"Evidence  must  be  produced  that  pressure 
was  brought  to  bear  directly  up<»i  the  testa- 
mentary act"  In  Ue  Langford's  Bstate,  108 
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CaL  623,  41  Pac.  705,  the  question  Is  fully 
discussed,  and  It  Is  there  said,  "In  order  to 
set  aside  a  will  for  undue  Influence,  tliere 
must  be  substantial  proof  of  a  pressure  which 
ovei'powered  the  volition  oC  the  testator  at 
the  time  the  will  was  made."  We  think  the 
evidence  in  this  record  Is  such  that  the  court 
below  was  Justified  In  holding  that  there  was 
not  sufilclent  evidence  of  undue  Influence, 
within  the  meaning  of  the  law.  The  evi- 
dence of  Fitzgerald  shows  that  on  the  day  of 
the  execution  of  the  will  the  deceased  came 
to  Fitzgerald's  office  alone,  and  asked  Fltz- 
gerald  to  write  his  will.  He  handed  Fitzger- 
ald a  piece  of  paper  with  a  written  memo- 
randum upon  It  as  to  what  be  desired  to  be 
put  Into  the  will.  He  did  not  by  any  word 
or  act  Intimate  that  be  was  being  coerced  In- 
to making  the  will.  Respondent  was  not 
present  at  the  time.  There  Is  no  evidence 
that  she  ever  asked  deceased  to  make  any 
will,  or  that  she  ever  made  any  suggestion 
to  him  as  to  Its  contents.  Certain  evidence 
Is  pointed  out  by  appellant  which  It  Is  claim- 
ed shows  undue  Influence.  Mrs.  Herzog,  who 
did  washing  fbr  deceased  and  his  wife,  tes- 
tified tbat  she  heard  some  "little  spats  and 
growling"  wblle  at  the  house;  that  respondent 
ms  always  cross  and  dissatisfied,  and  com- 
idained  of  her  husband  being  sick  all  the 
time,  and  said  that  he  only  married  her  as 
a  narse;  that.  In  her  opinion,  respondent  was 
the  boss.  "She  was  always  against  him. 
She  was  never  satisfied  with  blm."  The  ap- 
pellant testified  that  deceased  on  one  occasion 
told  him  that  "she  wants  all  the  property; 
be  don't  like  to  give  It,  but  be  have  to  please 
her";  tbat  the  deceased  and  respondent  quar- 
reled many  times.  "She  bossed  him  in  the 
work  around  the  house  She  was  the  boss 
there."  Other  witnesses  testified  as  to  the 
deceased's  having  quarrels  with  his  wife; 
that  he  said  she  wanted  his  property;  that  a 
divorce  was  talked  of;  tbat  respondent  com- 
plained of  his  sickness,  and  said  "he  smelled 
bad,  and  she  could  not  stay  in  the  room  with 
him":  and  to  some  other  remarks  of  similar 
import  The  most  of  this  testimony  Is  made 
ap  of  declarations  of  deceased  made  during 
bis  suffering.  Respondent  contradicts  It  in 
many  respects,  but,  conceding  It  to  be  true. 
It  is  not  conclusive  that  the  will  was  the 
product  of  undue  Influence.  The  parties  may 
have  quarreled  at  times,  they  may  have  been 
dissatisfied  with  their  married  life,  the  wife 
may  have  been  the  "boss"  around  the  house, 
and  yet  the  will  be  the  deliberate  and  ex* 
pressed  declaration  of  deceased.  If  every 
win  could  be  set  aside  because,  of  quarrels  or 
expressions  of  dissatisfaction  In  moments  of 
anger  with  the  objects  of  the  testator's  boun- 
ty, there  would  be  few  valid  ones.  The  law 
does  not  set  aside  wills  for  such  trivial  rea- 
sons. As  said  In  Re  L<angford's  Estate,  su- 
in-a:  "As  the  law  now  stands,  tbat  right  [to 
miake  a  will]  cannot  be  frittered  away  after 
the  death  of  the  testator  for  trivial  reasons. 
It  Is  quite  llk^y  that  In  the  case  at  bar  the 


provisions  of  the  wtn  did  not  meet  with  the 
approval  of  the  Jurors,  but  their  approval  was 
not  necessary." 
It  follows  that  the  order  should  be  affirmed. 

We  concur:    GRAY,  C;  HATNES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  ordcf  la  affirmed. 


(ue  Cat  SU) 

JOHN  KELSO  CO.  v.  GILIiETTB.    (B.  F. 

2,072.)i 

(Supreme  Court  of  California.   June  20.  1902.) 

BTBBET  IMPROVBHSNTB-PROPORTIONAX.  AS- 
8BBSMENTS-WHSN  AUTHORIZED. 
The  proportional  assessment  contemplated 
by  section  li^  of  the  geueral  street  law,  at 
amended  In  1888,  Mng  maulfestly  Intended  to 
aid  the  contractor  lu  the  performance  of  his 
work,  can  only  he  granted  dnrins  the  life  of 
the  contract  and  the  progreas  of  the  work,  and 
not  after  the  contract  has  lapsed  and  the  work 
been  abandoned. 

Department  2.  Anwal  from  rapeilor  oonrt 
cl^  and  county  of  Ban  Francisco;  Jaa.  M. 
Seawell,  Judge. 

Action  by  the  John  Kelso  Company  against 
6e<H:ge  "D.  QlUetteb  Judgment  f«-  d^end- 
ant,  and  plaintiff  appeals.  Affirmed. 

J.  a  Bates,  for  appellant  O.  S.  McMur- 
ray  and  0.  A.  Reynolds,  for  respondent 

HBN8HAW,  J.  This  action  was  to  eor»> 
close  a  propOTtional  assessment  fbr  street 
work,  made  under  section  12%  of  the  general 
street  laws,  aa  amended  in  1880.  The  street 
contract  and  the  proportional  assessment  are 
the  same  that  were  nnda  consideration  in 
T.  Cole.  121  OaL  121,  53  Pac.  8G3.  Thia 
Is  an  eCfrat  to  enfbrce  against  anoflier  resident 
upon  the  same  street  the  same  assessment 
held  Invalid  in  the  above-entitled  case.  The 
contiactrar  never  completed  hta  contract  The 
time  for  parfwmance  was  extended  from  time 
to  time,  and  finally  expired  upon  Decembo* 
16, 1895.  Before  Its  expiration  the  contractor 
sought  from  the  board  of  supervlsOTa  the 
proportional  assesamoit  contemplated  sec- 
tion 12^  but  It  was  not  until  January  13, 
lSli%  that  the  supervisors  acted  and  ordered 
the  assessment  If  the  proportional  asses*- 
ments  contemplated  by  section  12%  are  to  ba 
permitted,  manifestly  being  to  aid  the  con- 
tractor In  the  performance  of  bis  work,  they 
can  only  be  allowed  during  tbe  life  of  the 
contract  and  while. tbe  work  Is  In  progress. 
Here,  at  the  time  the  supervisors  granted  the 
proportional  assessment  the  contract  bad 
lapsed,  the  work  bad  not  been  completed,  and 
the  rlgbts  of  the  property  owners  bad  become 
fixed  under  tbe  law.  It  was  not  within  the 
power  of  tbe  snpervlsors,  under  this  situa- 
tion, by  granting  a  proportional  aaaessmettf 
after  the  «cpiration  of  the  contract  and  aban- 
donment of  the  work,  to  enable  tbe  defaulting 
contractor  to  recover.  As  Is  said  In  Kelso  t. 
Cole,  aupra:  "When  the  time  for  the  oomple- 
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Hon  of  the  contract  has  expired,  and  the  work 
has  not  been  performed,  the  contract  ceases 
to  have  any  vitality,  and  Jurisdiction  to  ex- 
tend It  or  to  levy  an  assessment  thereon  be- 
comes extinct."  The  proportional  assessment 
In  question  was  therefore  void,  and  the  judg- 
ment aroealed  from  Is  affirmed. 

We  concur:   McFABLAND,  J.;  TEMPLE, 

J. 


on  CU  480) 

DATJBEBT  t.  WESTEBN  MEAT  00.  et  al. 

(S.  F.  2,275.) 
(Supreme  Obnrt  of  California.   Jnue  20,  1902.) 

WKONGKUIi  DEATH— JUDGMENT  FOR  WIDOW- 
BAR  TO  SUIT  BY  CHILD  BN 
VBNTRB  SA  MERE. 

Code  Civ.  Proc.  S  877.  provides  that  an 
action  for  wrougfal  death  may  be  brought 
either  by  the  heirs  or  the  personal  representa- 
tives  of  the  deceased.  A  widow  recovered 
judKmeut  for  the  wrooKtal  l^illiug  of  her  hus- 
D&nd.  Held  to  bar  a  subsequeut  action  for  the 
same  wronf,  brought  by  a  child  thereafter 
bom  to  her,  but  who,  at  the  -time  of  the  judg- 
ment, was  ea  ventre  sa  mere. 

Department  2.  Appeal  from  sup«'lor  court, 
city  and  county  of  San  Francisco. 

Action  by  Olga  B.  J.  Daubert,  a  minor,  by 
her  guardian  ad  litem,  against  the  Western 
Meat  Company  and  Annie  T.  Daubert.  Judg- 
ment for  defendants,  and  pUtlntlS  appeals. 
Affirmed. 

Wm.  3.  Herrin.  for  appellant  C.  H.  Wll- 
Km  (Jesse  W.  LUienthal,  of  counsel),  for  re- 
spondents. 

McFABLAND,  J.  A  demurrer  to  the  com- 
plaint was  sustained  in  the  court  belovr  and 
judgment  rendered  for  defendants.  Plain- 
tiff appeals  from  the  judgment 

The  demurrer  was  properly  sustained,  and 
the  judgment  Is  right  The  ctanplalnt  shows 
these  facts:  The  father  of  appellant  Otto 
Daubert;  was  IdUed  by  the  alleged  negligence 
of  the  Westean  Meat  Gnnpany,  defendant 
Aftmrards  the  defendant  herein  Annie  T. 
Daubert  widow  of  said  Otto,  brought  an  ac- 
tkm,  as  his  heir,  against  said  meat  company, 
to  reeovOT  damages  for  his  death,  under  sec- 
tion 877  of  the  Code  of  Civil  Procedure,  and 
In  Mid  action  she  recovered  a  judgment 
which  was  entered  March  4,  1898,  against 
said  company,  for  (6,000,  which  judgment 
waa  afterwards,  upon  appeal  by  the  defend- 
ant thraeln,  affirmed  by  this  court  At  the 
time  of  the  death  of  Otto,  at  the  time  of  the 
commencement  of  the  said  action  by  bis 
vrldow,  and  at  the  time  of  the  rendition  and 
entry  ot  the  judgment  therein,  the  present 
idalotifl  was  not  in  ^Istence,  being  at  all 
said  times  en  ventre  sa  mere,  and  a  part  of 
her  mother.  After  the  entry  of  the  said 
judgment  In  favor  of  the  mother,  the  plaintiff 
herein  was  bom,  and  this  presoit  action  was 
commenced  in  her  name  by  ber  guardian  to 
recover  another  judgment  against  the  meat 
company  for  the  death  of  said  Otto,  Annie 


T.  Daubert  was  made  a  defendant  herein  be- 
cause she  refused  to  join  with  plaintiff.  The 
former  judgment  In  favor  of  the  mother  Is  a 
bar  to  the  present  action.  The  actfou  Is  stat- 
utory. The  provision  of  said  section  377  Is 
that  "an  action"  may  be  brought  either  by 
the  heirs  or  the  personal  representative  of 
the  deceased,  and  It  has  been  held  that— at 
least  as  between  the  heirs  and  the  personal 
representative— "but  one  action  Is  permitted." 
Monroe  v.  Reclamation  Co.,  84  OaL  515,  24 
Pac.  303,  18  Am.  St.  Rep.  248.  We  are  not 
concerned  here  with  questions  which  might 
arise,  where  an  action  was  brought  by  only 
one  or  two  of  several  existing  heirs, — wheth- 
er, In  such  case,  a  suit  by  some  ot  the  heirs 
would  bar  a  subsequent  suit  by  others,  or 
whether  the  latter  would  be  conQned  to  thelr 
rlght  of  contribution,  or  what  the  duty  of  a 
defendant  would  be  where  It  appeared  from 
the  complaint  that  there  were  other  heirs 
not  johied  as  plaintiff,  or  whether  the  Code 
allows  a  defendant  under  any  clrcumstanceB, 
to  be  harassed  by  more  than  one  suit  by  an 
heir.  In  the  case  at  bar  It  appears  from  the 
complaint  that  at  the  time  when  the  widow 
commenced  her  action  and  recovered  judg- 
ment she  was  the  only  heir  of  the  deceased; 
and,  that  being  so,  her  judgment  was  clearly 
a  bar  to  another  action.  There  was  no  other 
heir  entitled  to  bring  the  action,  or  be  joined 
with  her  as  plaintiff,  and  she  herself  had  all 
the  right  given  by  the  Code  to  "heirs."  The 
defendant  In  that  action  could  do  nothing 
more  than  defend  on  tbe  merits.  It  is  not 
necessary,  therefore,  to  follow  counsel  in 
their  discussion  of  the  question  whether  a 
posthumous  child  can,  under  any  circumstan- 
ces, recover  for  the  death  of  Its  father  occur- 
ring before  Its  birth,  and  when  it  was  only 
a  part  of  her  mother,  and  not  a  human  being 
or  person. 
The  judgment  la  affirmed. 

We  concur:  HEKISHAW,  J,;  TEMPLE,  J. 


(ISeOal.  «8) 

STORBR  et  aJ.  v.  AUSTIN.    (S.  F.  2,199.) 

(Supreme  Court  of  Galifomla.  Jane  19,  1002.) 

ACTION  FOR  BRUOH  OF  OOVONAKTB-aBN- 
BRAL  DBUURRBR. 

A  general  demurrer  to  the  complaint  in" 
an  action  for  the  breach  of  two  separate  and 
distinct  covenants  in  a  contract  should  not  t>e 
sustained  wfaa«  the  cause  of  actiou  for  the 
breach  of  one  of  the  covenants  Is  well  stated, 
though  the  actiou  for  the  breach  of  the  other 
Is  barred  by  limitations. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;  A  S.  Klttredg^  Judge. 

Action  by  George  L.  Storer  and  another 
against  Paul  P.  Austin.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Reversed. 

John  Reynolds,  for  appellants.  John  E. 
Richards,  for  respondent 

HEXSHAW.  J.  Defendant's  demurrer  to 
plaintiffs'  third  amended  complaint  was  sus- 
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talned.  Plaintiffs  declined  to  amend,  and  ap- 
peal from  the  judgment  given  against  them. 
PlalDtltTs,  the  owners  of  certain  real  proper- 
ty, bad  entered  Into  a  contract  vrlth  defend- 
ant, a  real  estate  dealer,  concerning  the  sale 
of  certain  Iota.  Defendant,  In  consideration 
of  commissions  and  of  a  share  of  the  profits 
tbat  be  expected  to  receive  by  selling  these 
lots  for  a  snm  in  excess  of  $10,000,  first 
"guarantied"  to  plaintiffs  the  sum  of  $2,500 
from  a  sale  of  an  undivided  one-fourtb  part 
of  the  lots;  second,  he  agreed  "tbat.  If  any  of 
the  f(;rty-one  lots  should  remain  unsold  or 
imdlsposed  of  on  the  1st  day  of  January,  A. 
D.  18&4,  then  the  Interest  shall  be  computed 
on  said  remaining  Iota  at  the  rate  of  eight 
per  cent  annually  from  the  28th  day  of  Sep- 
tember, 1891^  to  said  date;  also  the  interest 
on  all  taxes  paid  on  said  unsold  lots,  and  all 
other  payments  made  on  them,  from  their  re- 
spective dates,  at  eight  per.  cent,  annually; 
one-fourth  part  of  this  amount  shall  be  paid 
over  by  the  party  of  the  first  part  (defendant) 
to  tbe  party  of  the  sectmd  part  (plaintiffs),  as 
well  as  one-fourth  part  of  all  tbe  taxes  and 
ocpenses  that  have  been  paid  upon  said  re- 
maining lots."  The  original  complaint  was 
filed  on  December  29,  1898.  It  sought  to  re- 
cover tbe  $2,500  covenanted  to  be  paid.  The 
action  was  f<'r  a  breach  of  this  covenant, 
and  for  nothing  else.  But,  as  the  court  ruled 
upon  demurrer,  it  was  defectively  pleaded. 
It  failed  to  allege  plaintiffs'  continuous  owa- 
crehip  In  tbe  land  and  their  ability  to  per* 
form  tbelr  contract,  and  failed  to  show  a 
breacb,  and  did  not  put  defendant  In  default 
by  charging  either  that  be  had  failed  to  pay 
the  f2,5(X>  within  a  reasonable  time  or  with- 
in a  time  stipulated  by  the  contract.  On 
AprU  27.  180S,  plaintiffs  filed  their  first 
amended  complaint  by  which  was  sought  tbe 
same  relief,  and,  this  being  defective,  a  de- 
murrer vas  sustained  upon  June  17,  1898. 
Tbraeafter,  on  August  22.  1808,  the  plaintiffs 
filed  their  secraid  amended  complaint,  whicb 
la  tbe  one  here  under  consideration.  In  this 
second  amended  complaint,  for  the  first  time, 
In  addition  to  the  original  cause  of  action, 
plaintiffs  allege  a  breach  of  the  defendantfs 
obligation  to  pay  the  one-fourth  part  of  the 
interest,  taxes,  and  expenses  whicb  had  ac- 
■cmed  on  January  1,  1894,  upon  the  unsold 
portion  of  the  lota.  Amongst  other  grounds 
of  demurrer  urged  to  this  portion  ot  the  com- 
plaint was  that  It  was  a  new  cause  of  ac- 
tion, barred  by  the  provisions  of  section  337 
of  tbe  Code  of  Civil  Procedure,  and  this 
ground  of  demurrer  was  certainly  well  taken. 
The  breacb  had  occurred,  If  It  occurred  at  all, 
upon  January  1,  1894,  and  more  than  four 
years  had  elapsed  before  action  was  brought 
upon  It  While  the  tovenants  wwe  embraced 
In  one  contract,  they  were  entirely  separate 
and  distinct,  and  defendant  might  be  guilty 
of  a  breach  of  one  without  the  breacb  of  the 
other.  Tbe  first  complaint  having  failed  to 
allege  any  breach  for  tbe  payment  of  inter- 
est and  taxes,  plaintiffs  could  not  have  recov- 


ered therefor.  /Hirfr  recovery  would  have 
been  limited  to'  the  $2,500  damages  for  the 
first  breacb  as  set  forth.  But  the  court  sus- 
tained a  general  demurrer  to  the  whole  com- 
plaint We  think  this  was  error.  Tbe  sec- 
ond amended  complaint  sufflcleatly  alleges  a 
breach  of  tbe  covenant  to  pay  tbe  $2,500,  and 
corrected  tbe  defects  as  to  this  cause  of  ac- 
tion which  tbe  court  found  to  exist  In  the 
original  complaint  Tbe  genoittl  demurrer, 
therefore,  should  have  been  overruled. 

The  Judgment  is  therefore  reversed,  with 
directions  to  tbe  court  to  overrule  tbe  general 
demurrer  to  tbe  complaint 

Weconcur:  McFAHLAND,  J.;  TBBilPLB,J. 


(IMCal.  585) 

GARNnrr  t.  BUOOKS,  Treasurer.    (S.  F. 
2.S12.) 

(Supmne  Court  of  California.  June  17.  190:!.) 

C0N80LTDATRD  CITT  AND  COUNTY  QOVBRN- 
HENT— EMPLOYMENT  OF  COPYISTS  IN 
RECORDER'S  OFFICE. 

The  word  "deputy,"  in  Const,  art.  11,  f 
8%,  relative  to  county  offices,  includea  em- 
ployes, BO  that  the  civil  service  commission  of 
the  consolidated  government  of  the  city  aud 
county  of  San  Francisco  cannot  hold  examina- 
tions of  coiiyists  in  tbe  recorder's  office,  but  he 
may  appoint  them  without  examioation. 

In  banc.  Appeal  from  snperlor'  court;  city 
and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Writ  of  mandate  was  granted,  on  applica- 
tion of  W.  H.  Oamett,  agabist  S.  U.  Brooks, 
treasurer,  and  defendant  appeals.  Affirmed. 

Franklin  K.  Lan^  for  ajppeUanb  Bartlett 
&  Bartlett,  for  respondent 

McFABXAND,  J.  The  learned  Jndge  of 
the  court  below.  In  granting  the  writ  of  man- 
date from  which  this  appeal  Is  taken,  aftw 
stating  that  the  question  to  be  decided  was 
whether  certain  provisions  of  tbe  charter 
tbe  city  and  county  of  San  Francisco  si^ly 
to  copyists  In  the  recorder's  fdtce.  said  as 
follows:  "The  case  of  Crowley  r.  Freud,  182 
Cal.  440,  64  Pac.  080,  Is,  In  my  oplnlcoi,  de- 
cisive of  tbls  case.  It  was  there  held  that 
the  recorder  is  a  county  QflScer,  and  that  It 
was  not  competent  for  the  charter  to  provide 
for  the  qualifications  of  either  the  records 
or  his  deputies.  It  has  been  snggested  tbat 
the  case  does  not  come  within  the  rule  of 
tbat  case,  for  tbe  reason  that  a  copyist  Is  not 
a  deputy.  The  recoi'd  in  that  case,  however, 
shows  that  by  the  order  of  Injunction  made 
by  tbe  superior  court,  and  which  was  affirm- 
ed by  tbe  supreme  court,  the  civil  service 
commlstiioners  were  prohibited  from  holding 
examinations  for  either  deputies  or  employes 
in  tbe  recorder's  oOtce.  As  tbe  civil  service 
commissioners  cannot  hold  an  examination 
for  copyists  without  vloliUIng  the  injunction, 
unless  tbe  recorder  ran  make  the  appoint- 
ment. Independently  of  any  action  on  their 
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part.  It  will  be  Impossible  for  him  to  perform 
the  duties  of  hia  office.  *  •  *  In  the  act 
of  18G1  the  persons  who  performed  the  du- 
ties of  copyists  are  denominated  'deputy 
clerks.*  I  thinlc  that  the  wwd  'deputies,'  as 
used  In  section  8%  of  article  11  of  the  con- 
stitution, should  be  liberally  construed,  bo  as 
to  include  all  the  subordinates  of  a  county 
officer;  and  such  seems  to  have  been  the 
view  of  the  supreme  court  in  sustaining  the 
injunction  prohibiting  the  commissioners 
from  boldlng  examinations  for  employes  of 
the  recorder.  Thus  construed,  it  was  com- 
petent for  the  charter,  under  the  rule  of 
Crowley  v.  Freud,  to  provide  for  the  appoint- 
ment and  compeni^tlon  of  copyists  In  the 
recorder's  crffice,  but  not  for  their  qualifica- 
tions." These  views,  in  our  opinion,  present 
a  correct  statement  of  the  law  governing  this 
case.  In  the  arguments  and  briefs  In  Crow- 
ley T.  Freud  no  dlstioction  was  made  be- 
tween those  employes  of  the  county  officers 
who  ore  called  "deputies"  in  the  charter,  and 
thf^e  who  are  not  so  called.  The  order 
grantbig  the  Injunction  in  that  case  from 
which  the  appeal  was  taken  Included  all  the 
employes  of  said  officers,  and  the  order  grant- 
ing the  Injunction  was  wholly  affirmed.  In 
a  petition  for  a  rehearing  the  attention  of  the 
court  was  called  to  the  fact  that  the  Injunc- 
tion covered  emplrtyfes  other  than  those  called 
In  the  charter  "deputies,"  and  the  suggestion 
was  made  that  at  least  the  injunction  should 
be  modUied  In  that  regard;  but  the  court 
refused  to  grant  a  rehearing  or  to  modify 
the  injunction.  The  word  "deputy"  In  sec- 
tion S%  of  article  11  of  the  constitution,  as 
construed  In  Crowley  v.  Freud,  Is  employed 
In  Its  larger  and  very  usual  sense,  and  In- 
eludes  generally  all  the  employes  of  a  county 
officer,  and  not  In  the  more  narrow  sense  In 
which  it  Is  no  doubt  sometimes  used  In  stat- 
utes to  distinguish  some  employes  from  oth- 
ers. And  the  use  of  the  word  In  the  larger 
sense  is  In  accord  with  the  principle  declared 
in  Crowley  v.  Freud,— that  a  grant  of  sov- 
ereignty by  the  people  of  the  whole  state 
to  a  local  municipality  will  be  liberally  con- 
Btmed  In  favor  of  the  former. 
Xbe  judgment  appealed  from  Is  affirmed. 

We  concur:    BEATTY,  O.  J.;  GAROUTTB, 

J. 

I  concur  In  the  Judgment:   TBMPIiB,  3. 

VAN  DYKE,  J.  I  concur  in  the  Judgment. 
The  injunction  order  in  Crowley  v.  Frend 
prohibits  the  civil  service  commissioners  from 
blading  examinations  of  the  employes  of  the 
recorder,  such  as  copyists  and  stenographers, 
as  well  as  of  his  deputies.  The  recorder  Is 
therefore  driven  to  the  necessity  of  employing 
such  assistants  without  a  dvlt  service  exam- 
ination or  not  at  all,  and,  unless  such  em- 
ploy^ can  be  paid,  the  business  of  the  office 
would  be  practically  suspeuded.  I  do  not, 
bowever.  think  that  the  employes  referred  to 


are  deputies,  wlthlu  the  meaning  of  the  law; 
nor  Is  it  necessary  to  so  hold  in  order  to  af- 
firm the  Judgment 

a36  Cal.  m) 

HOPKINS  V.  SUPERIOR  COURT  OF  CITY 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.  F.  2,959.) 
(Supreme  Court  of  California.    June  13,  1902.) 

ACTION— DISHISSAIr-GOKDITIONS  PREOBDENT 
— FATHBNT  OF  COSTS— PROHIBITION. 

1.  Under  Code  Civ.  Proc.  §  581.  providing 
that  an  action  may  be  dismissed  by  the  plain- 
tiff himself  at  any  time  before  trial  "upon  pay- 
ment of  costs."  the  only  costs  which  a  plaintiff 
is  required  to  pay  before  dismissing  his  action 
are  the  clerk's  costs  for  entering  the  order,  and 
the  court  had  no  jurisdiction  to  require  that 
he  also  pay  the  costs  embraced  in  the  defend- 
ant's cost  bill. 

2,  When  the  court,  without  jurisdiction, 
stayed  proceedings  by  petitioner  with  respect 
to  the  dismissal  of  an  action  brought  by  her, 
she  was  entitled  to  a  writ  of  prohibition,  hav- 
ing uo  other  adequate  remedy. 

In  banc.  Petition  by  Ida  W.  Hopkins 
against  the  superior  court  of  the  city  of  San 
BYoncIsco  to  obtain  an  alternative  writ  of 
prohibition.   Writ  Issued. 

Hart  H.  North  and  A.  W.  North,  for  peti- 
tioner. Walter  B.  linforth,  for  respondoit, 

HENSHAW,  J.  The  petitioner  brought  her 
action  for  divorce.  The  defendant  answered 
by  denials,  without  seeking  affirmative  relief. 
Thereafter  petitioner,  plaintiff  In  the  divorce 
suit,  filed  a  proper  notice  of  dismissal  of  her* 
action  with  the  clerk  of  the  court,  and  en- 
tered In  a  book  kept  for  that  purpose  by  the 
county  clerk  of  the  city  and  county  of  San 
Francisco  a  direction  to  the  county  clerk  to 
enter  an  order  of  dismissal.  The  clerk  re- 
fused to  do  so,  basing  bis  action  upon  an  order 
of  the  superior  court  directing  that  all  pro- 
ceedings In  relation  to  the  dismissal  be  stay- 
ed unless  the  plaintiff,  wlthih  five  days  after 
a  copy  of  the  order,  pay  to  defendant  the 
amount  of  his  costs,  and,  If  plaintiff  failed  to 
make  such  payment,  then  the  attempted  dis- 
missal of  the  action  to  be  annulled  and  set 
aside,  and  the  cause  placed  upon  the  calendar 
for  trial.  Plaintiff,  before  the  court,  objected 
to  this  order,  refused  compliance  with  It,  and 
objected  to  the  further  order  of  the  court  stay- 
ing the  entry  of  the  order  and  setting  the 
action  for  trial.  Plaintiff  bad  paid  the  costs 
of  entering  the  Judgment,  but  the  costs  which 
the  court  insisted  she  should  pay  as  a  pre- 
requisite to  her  right  to  the  entry  of  the  or- 
der of  dismissal  were  the  costs  embraced  in 
the  cost  bill  filed  by  the  defendant.  PetltlcHi- 
er  therefore  has  sued  out  her  alternative  writ 
for  prohibition  to  restrain  the  court  from  pro- 
ceeding further  In  the  matter. 

The  only  costs  which  a  plaintiff  Is  required 
to  pay  before  dismissal-  of  his  action  are  the 
clerk's  costs  for  entering  the  order,  Subdi- 
vision 1  of  section  581  of  the  Code  of  Civil 
Procedure  Is  so  Interpreted  in  Todhunter  v. 
Klemmer,  134  CaL  tO,  66  Fac.  75.   In  Page 
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V.  Superior  Coaet,  76  Cal.  372,  18  Pac.  385, 
It  l8  said:  "Tbe  direction  to  enter  a  Judg- 
ment In  the  judgment  book  la  mandatory,  be- 
CBuee  It  impoees  a  public  duty  upon  a  mln- 
tsterlal  officer.  In  a  proper  case,  If  the  clerk's 
fee  Is  paid,  be  will,  on  motion  either  of  the 
plaintiff  or  defendant,  be  compelled  by  the 
superior  court  to  enter  a  Jodsmait  of  dls- 
mlBsal  or  nonsuit  The  court  will  not  require 
at  tbe  party  Interested  to  resort  to  manda- 
mus." As&lD,  In  the  same  case  It  Is  said: 
"After  making  the  entry  In  his  register,  tbe 
clerk  may  Justify  a  refusal  to  enter  a  Judg- 
ment If  be  bad  no  power  to  enter  the  dto- 
missal  In  fala  register,  or  If,  on  demand,  bis 
fee  for  ent^lng  tbe  Judgment  has  not  been 
paid."  In  Ditch  Ca  t.  Bradford,  13  Cal.  637. 
which  case  arose  under  provisions  of  tbe  prac- 
tice act  regarding  dismissals  to  tbe  effect  "that 
the  plaintiff  may  at  any  time  before  trial, 
upon  the  payment  at  costs,"  take  a  nonsuit; 
It  Is  said:  "We  do  not  understand  that  tbe 
plaintiff  Is  bound  to  tender  the  costs  before 
behig  entitled  to  be  nonsuited,  tm  the  costs 
cannot  be  at  tbe  moment  known  or  computed. 
But  this  proviso  was  only  meant  to  declare 
that  the  effect  <tf  tbe  nonsuit  Is  to  subject 
him  to  costs.**  So  here,  whatever  may  be 
the  rights  of  tbe  defendant  to  recover  his 
costs  upon  plaintiff's  dismissal  of  the  action. 
tlULt  rlgbt  arises  only  after  dismissal;  and 
the  prepayment  at  defendant's  costs,  under  all 
of  the  decisions,  Is  not  a  prerequisite  to  the 
exercise  ot  plaintiff's  right  Tbe  clerk  is  not 
charged  with  tbe  Judicial  functions  of  taxing 
costs  and  settlbig  a  cost  blU.  He  cannot  say 
what  costs  (tf  the  defendant  tbe  plaintiff  is 
under  otdtgatlon  to  pay.  The  utmost  at  a 
defendant's  right  under  the  drcumstances  is 
to  present  his  cost  bin  in  due  time  after  dis- 
mlBul.  to  have  It  settled,  and  a  Judgmmt  for 
his  costs  against  plaintiff  acconUngly,  It  ap- 
pears, therefore,  that  plaintiff  bad  done  every- 
thing that  the  statute  required,  and  stood  en- 
titled, as  an  absolute  tight  to  have  her  or- 
der ot  dismissal  altered.  In  this  she  was 
prevented  by  tbe  order  of  the  court  directing 
the  clerk  to  refuse  to  enter  the  order  until 
l^ntlfl  bad  cranplled  with  an  Illegal  condi- 
tion. As  la  said  in  Page  v.  Superior  Court, 
above  quoted,  In  a  proper  case.  U  his  fee 
Is  paid,  the  d»k  win,  aa  motion,  be  com- 
pelled by  the  court  to  enter  a  Judgment  of 
dismissal  or  nonsuit  and  the  court  wlU  not 
require  the  party  Interested  to  resort  to  man- 
damus, Here  the  plaintiff  applied  to  the 
court  In  furtherance  of  ber  right  thus  clearly 
pointed  out  anA  the  court  not  tmly  rinsed 
her  the  right,  but  Imposed  upon  her  an  Illegal 
cmditlon  ai  ttU)  iwlce  of  her  order  ot  dlsmlss- 
kL  This  tbe  oonrt  bad  no  right  to  do.  Its 
scde  pow»  and  Its  sole  Jurisdiction,  mdet  tbe 
drcumstancea  Indkated,  was  to  have  ordered 
the  pn^ier  entry  at  dismissal  In  the  register. 
Its  refusal  to  do  this,  and  Its  subsequent  or- 
der setting  the  case  for  trial,  were  unwarrant- 
ed, and  In  excess  of  Hs  Jurisdiction.  Against 


this  it  is  urged  that  In  Page  v.  Superior  Court 
It  was  decided  that  the  action  was  still  pend- 
ing until  Judgment  of  dismissal  was  "entwed 
accordingly."  At'the  thne  of  the  decision  in 
the  Page  Case  the  statute  dedared  (Code  Olv. 
Proc.  581)  an  action  may  be  dismlwed  In  tbe 
foUowIng  cases:  "By  the  plaintiff  himself  at 
any  time  before  trial  upon  payment  of  costs 
*  *  *  l^e  dismissal  mentioned  In  the  first 
two  subdlvidons  is  made  by  entry  In  the 
clerk's  register;  Judgment  may  thereupon  be 
entered  accordingly."  In  the  Page  Case, 
though  tbe  wder  of  dismissal  had  been  glvoi, 
and  tbe  entry  In  tbe  clerk's  register  made, 
the  Judgment  bad  not  been  actually  entered, 
and  the  ruling  In  Page  v.  Superior  Court  is 
based  wholly  upcn  this  omission.  Subsequent- 
ly the  legislature,  with  design,  amended  this 
section  by  eUmlnating  the  provision  "that 
Judgment  may  thereupon  be  entered  accord- 
ingly," so  that  it  now  reads,  and  read  at  flra 
time  this  question  arose,  "The  dismissals  men- 
tioned In  snbdivlBlons  1  and  2  hereof  are  made 
by  eairy  in  tbe  clerk's  re^stffi."  Even  un- 
der the  section  as  It  wiginally  stood  wbea 
Page  V.  Superior  Oonrt  was  decided  a  differ- 
ent constructim  was  put  upon  the  section 
this  court  In  Thompson  v.  Spralg,  66  Gal. 
850,  5  Pac.  506,  where,  aa  appears  by  the 
opinion  and  t^^  the  record  of  the  cas^  no 
Judgment  of  dismissal  had  been  entwed,  bnt 
an  entry  of  dismissal  bad  been  made  in  tbe 
dwk's  register.  A  trial  was  bad,  Judgment 
rendered  for  defendant  and  plaintiffs  subser 
quently  moved  to  vacate  and  set  aside  tbe 
Judgment  upm  tbe  ground  the  action  had 
been  dismissed.  Upon  the  court^s  refusal  th^ 
appealed,  end  this  court  aaiA:  "The  plalntUEs 
wtxe,  therefore,  at  liberty  to  dismiss  the  ac* 
tlon  at  any  time  before  trial  upon  tbe  pay> 
ment  of  costs.  Code  Glv.  Proc.  fiSL  This 
they  did;  the  dismissal  having  been,  entered 
by  the  clerk.  ■  The  purpotteA  trial  of  tbe  6th 
of  November,  18S8,  was  ther^ore  of  an  action 
which  had  beoi  previous^  dismissed."  But 
aside  from  this  condderatlon,  we  think  tbe 
cliange  In  tbe  statute  was  designed  to  be, 
and  Is  in  fact  a  substantial  change.  No  Judg- 
ment Is  any  longor  required  to  be  entered. 
The  mere  entry  of  tbe  otAee  upon  the  clerk's 
register  of  actions  is  sufficient  and,  as  was 
said.  In  effect,  In  Page  v.  Superior  Court 
above  quoted,  the  only  Jurisdiction  left  In  the 
court  upon  this  showing  was  the  Jurisdiction 
to  order  the  clerk  to  make  tbe  proper  entry. 
Kaufman  v.  Superior  Court  115  CaL  162,  46 
Fee.  904.  The  plaintiff,  under  flie  drcum- 
stances, has  no  other  ptaln,  qwedy,  or  ade^ 
quate  remedy  than  the  one  she  here  seeks. 
She  would  otherwise  be  obliged,  submitting 
to  the  order,  to  unde^  a  trial  of  the  action, 
which,  within  her  rights,  she  has  caused  to  bs 
dlsmloKd. 
Let  tbe  writ  Issue  as  prayed  for. 

We  concur:  BEATTT,  a  J.;  VAN  DYKR. 
J.;  HCFARXAND,  J. 
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START.  T.  WADB. 

^Supreme  Court  of  Oklahoma.   June  B,  1902.) 

PROBATB  COURT— JURISDICTION— FORBCLO- 
8VRB  or  CHATTEL  UORTOAQB. 

Sectiou  1M2  of  the  Stfltutes  of  Oklahoma 
for  1S08  provides:  "The  prohate  courts  in 
their  respective  couutiefl  shall  have  concor- 
reDt  jurisdiction  witli  the  district  court  in  all 
ciril  cases  in  any  snm  not  exceediuir  one  thou- 
sand dollars,  exclusive  of  costs."  This  provi- 
sion includes  the  right  to  foreclose  a  chattel 
mortgage  where  the  notes  sned  on  in  said  conrt 
do  not  exceed  $1,000,  foreckwnre  of  chattel 
mortgaM  not  bein^  one  of  the  ^cq>tions  men- 
tions ui  this  section  of  the  statnte. 

(SyUabw  by  the  Court) 

Appeal  from  probate  court.  Noble  coniity; 

H.  A.  Smith,  Judge. 

Action  by  R,  E.  "Wade  against  M.  A.  Stahl. 
This  1b  an  action  commenced  by  plaintiff  be- 
low against  the  defendant  In  the  probate 
court  of  Noble  county,  Okl.  T.,  to  recover  a 
personal  Judgment  on  seven  promissory  notes 
for  $36  each,  and  one  note  for  $38.05,  and 
to  foreclose  a  chattel  mortgage  given  to 
secure  the  payment  of  the  notes.  The  only 
defease  Interposed  was  one  questioning  the 
Jurisdiction.  Judgment  was  rendered  for  the 
plaintiff  for  the  face  of  the  note.  Interest  and 
coats,  and  an  order  for  the  foreclosure  of  the 
mortgage,  to  which  exceptions  were  taken, 
and  the  plaintiff  In  error  brings  the  case  here 
for  'review.  Affirmed. 

T>igBi,  Morgan  ft  Oress,  for  pl«intlfF  In  er- 
Tor.  H.  A.  JohnKm,  for  defendant  Id  error. 

IRWIN,  J.  The  only  question  for  decision 
in  this  case  la,  had  the  probate  court  Juris- 
diction under  our  statute  to  foreclose  a  chat- 
tel mortgage?  Section  1562.  St  1893,  pro- 
vides: "Probate  courts  In  their  respective 
counties  shall  have  concurrent  Jurisdiction 
with  the  district  court  In  all  civil  cases  In  any 
sum  not  exceeding  one  thousand  dollars,  ex- 
clusive of  costs."  To  this  provision  the  said 
section  attaches  certain  exceptions,  of  which 
the  fweclosnre  of  a  chattel  mortgage  is  not 
specifically  made  one.  But  it  Is  contended 
that  the  foreclosure  of  a  chattel  mortgage  is 
an  original  equity  suit  and  for  this  reason 
is  not  within  the  Jurisdiction  of  the  probate 
•court,  because  not  specifically  enumerated  in 
the  act  giving  Jurisdiction  to  that  court  It 
is  not  necessary  for  us  here  to  consider  what 
the  mode  of  procedure  at  common  law  was, 
and  In  some  of  the  states  Is,  as  to  foreclosing 
chattel  mortgages,— whether  the  same  is  re- 
garded there  as  a  law  or  equity  case,— as  our 
«tatnte  was  adopted  from  the  state  of  Kan- 
■sas,  and  the  supreme  court  of  that  state  had 
given  a  construction  to  It  at  the  time  of  its 
adoption,  which  devested  such  Instruments 
of  their  commou'law  attributes,  and  decided 
the  same  to  be  a  mere  security.  Blnndln's 
Adm'r  v.  Wade,  20  Kan.  254.  Our  Code  pro- 
vides (section  4280,  St.  1898),  under  the  head- 
ing of  "Civil  Pn>cedare,"  that  "in  actions  to 


I  enforce  a  mortgage,  •  *  •  a  personal 
Judgment  or  Judgments  shall  be  rendered  for 
the  amount  or  amounts  due,  •  •  *  and 
for  the  sale  of  the  property  charged  and  the 
application  of  tJie  proceeds."  Section  3882 
of  our  Code  provides:  "The  distinction  be- 
tween actions  at  law  and  suits  in  equity  and 
the  forms  of  all  such  actions  and  suits,  here- 
tofore existing,  are  abolished;  and  In  their 
place  there  shall  be,  hereafter,  but  one  form 
of  action,  which  shall  be  caUed  a  civil  ac- 
tion." We  think  the  foreclosure  Is  not  the 
principal  thing  In  the  suit,  but  an  incident  to 
It  The  main  object  is  the  recovery  of  a 
personal  Judgment  for  the  face  of  the  notes 
and  Interest,  and  the  foreclosure  Is  simply  a 
means  of  satisfying  or  collecting  such  Judg- 
ment, and  Is  Incident  or  auxiliary  to  the  main 
Issue,  to  wit,  the  recovery  of  the  personal 
Judgment.  Now,  from  the  reading  of  the 
statute  It  la  plain  that  the  court  rendering  the 
personal  Judgment  on  notes  secured  by  chat- 
tel mortgage  has  the  power  In  the  same  suit 
or  action  to  order  a  sale  of  the  mortgaged 
property,  and  to  apply  tlie  proceeds.  So  it 
seems  clear  to  us,  as  the  foreclosure  Is  a 
mere  Incident  to  the  suU,  that  it  should  not 
govern  the  question  of  Jurisdiction.  That 
the  same  Is  a  mere  Incident  and  not  the 
principal  thing  in  the  suit.  Is  sustained  by 
the  supreme  court  of  Kansas  In  the  case  of 
Ambrose  v.  Parrott,  28  Kan.  698,  where  the 
court  says:  "The  note,  although  secured  by 
a  mortgage.  Is  nevertheless  the  principal 
thing,  and  the  mortgage  is  only  an  incident 
thereto,— merely  a  security  for  the  payment 
or  collection  of  the  note."  In  Andrews  t. 
Alcorn,  13  Kan.  351,  the  court  says:  "A 
promissory  note  and  a  mortgage  executed  to 
secure  the  same,  taken  together,  constitute 
only  one  cause  of  action."  Now,  the  amount 
sued  for  here  being  less  than  $1,000,  It  will 
not  be  denied  the  probate  court  had  Jurisdic- 
tion to  render  Judgment  for  the  amount  of 
the  notes,  and,  the  notes  being  the  principal 
thing,  and  the  mortgage  being  only  an  inci- 
dent thereto,  the  principal,  and  not  the  in- 
cident should  govern  the  question  of  Juris- 
diction, and  bring  the  whole  mutter  within 
the  term  "a  civil  action,"  as  defined  in  our 
statute. 

There  being  no  other  assignment  of  error, 
and,  in  our  Judgment,  this  assignment  not 
beiug  well  taken,  the  decision  of  the  probate 
court  Is  affirmed,  and  the  costs  of  the  appeal 
taxed  to  th«  appellant  Ail  the  Justices  con- 
curring. 


(10  W70.  379) 

COOPER  V.  McCOHMIOK. 

(Supreme  Court  of  Wyoming.    June  2^,  1902.) 

SCHOOL  LANDS— LEASE— RIGHTS  OF  ALIENS- 
RENEWAL  OF  LEASE— RIGHT  TO-WAIV- 
ER  OF  IRREQULARITIES. 

1.  Undt'r  Pub.  St.  jl  813,  as  amended  by  Sess. 
Laws  p.  75,  c.  71,  providing  that  alt 

state  lands  shall  be  leased  in  such  manner  and 
to  such  parties  as  shall  inure  to  the  greatest 
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benefit  and  secure  the  greatest  reveDiie  to  the 
statft,  and  thnt  preference  shall  be  giveii  to  the 
appliciition  of  citizous  of  the  state,  preference 
to  citizeos  of  the  state  is  only  required  when 
all  other  things  are  equal. 

2.  Under  Rev.  St.  §  815,  providing  that  the 
power  given  the  state  board  of  land  commis* 
sioners  to  refuse  to  renew  a  lease  oC  state 
lands  shall  not  apply  when  the  original  lessee 
has  reclaimed  the  land  by  irrigation  and  pro- 
vided suitable  ditches  for  its  full  and  com- 
plete reclamatiou,  and  secured  an  adequate 
and  perpetnal  wat«r  supply,  and  that  the  re- 
newal is  dependent  on  the  oontinuons  irriga- 
tion and  cultivation  of  at  least  "40  acres  in 
every  160  acres,"  an  original  lessee  of  a  sec- 
tion, who  had  placed  over  200  acres  under 
irrigation  and  cultivation,  though  not  40  in 
each  quarter  section,  was  entitled  to  a  re- 
newal as  matter  of  right;  the  statute  not  re- 
quiring the  irrigation  and  cultivat'ou  of  40 
acres  m  each  technical  quarter  section. 

3.  The  fact  that  one  applicant  for  a  lease 
of  state  lands,  who  did  not  conceal  or  misrep- 
resent any  oiat^ial  facts  in  regard  to  the 
character  or  condition  of  the  laud,  placed  a 
lower  valuation  thereon  than  another  applicant, 
does  not  show  fraud  precluding  a  lease. 

4.  Where  a  lessee  of  school  lands  omitted  to 
spectScally  state  in  his  application  that  he  de- 
sired a  renewal  of  his  former  lease,  bnt  amend- 
ed the  same  in  this  respect  before  the  leasing, 
and  the  board  and  the  other  applicant  knew 
that  such  appllcaut  was  iu  possession  as  les- 
see, such  omission  did  not  prevent  him  f'ora 
claiming  his  right  to  a  renewal,  given  by  Rev. 
St.  8  815. 

5.  An  objection  to  the  failm-e  to  file  plead- 
ings, in  a  contest  for  the  lease  of  school  lands, 
in  compliance  with  the  rules  of  the  state  hoard 
of  land  commissioners,  cannot  be  raised  for 
the  firttt  time  in  the  supreme  court  on  appeal. 

Error  to  district  court.  Carbon  county; 
David  H.  Craig,  Judge. 

Applications  by  Frank  Cooper  and  John  W. 
McCormick  for  the  lease  of  school  lands. 
From  a  Judgment  affirming  the  order  of  the 
state  board  of  land  commissioners  awarding 
a  lease  to  McCormick,  C(JOE>er  brings  error. 
Reversed,  and  Judgment  ordered  for  Cooper. 

McHIcken  &  Blydenbm^gh  and  N.  B.  Cor- 
tbell,  for  plaintiff  In  error.  F.  Chatterton- 
and  J.  A.  Van  Orsdel,  Atty.  Gen.,  for  de- 
fendant In  error. 

POTHER.  O.  J.  IS  this  case  we  are  called 
npon  to  review  the  action  of  the  district  court 
of  Carbon  county  In  affirming  a  decision  of 
the  state  beard  of  land  commissioners  order- 
ing thai  a  lease  (tf  certain  school  lands  be 
Issued  to  the  defendant  In  etrw,  and  refaa- 
Ing  to  renew  the  lease  of  plaintiff  in  error 
for  said  lands.  Upon  an  appeal  from  the  de- 
twmlnatlon  of  the  state  board  to  the  district 
court,  that  court  affirmed  tlie  actlcm  of  the 
board,  and  Frank  Cooper,  the  appellant, 
brings  the  matter  here  on  error. 

The  lands  affected  ere  located  In  Carbon 
county  and  described  as  section  16.  township 
19  ~N.,  range  78  W.  Cooper  held  a  lease  of 
the  land  from  the  state,  dated  January  17, 
1800,  and  running  for  the  period  of  five  years 
from  January  10th.  That  lease,  therefore, 
expired  by  limitation  January  10.  1901.  An 
application  to  again  lease  the  same  lands  was 
filed  with  the  board  by  Cooper  December  1, 


1900,  and  was  accompanied  by  the  affidavit 
required  by  the  board,  showiug  certain  par- 
ticulars concerning  the  land,  its  character, 
the  Improvements  thereon,  and  an  opinion 
as  to  its  Talne  for  rental  purposes.  January 
15,  1901,  John  W.  McCormick,  the  defend- 
ant In  error,  also  filed  a  petition  allying  for 
a  lease  of  the  lands,  which  was  accompanied 
by  his  own  affidavit.  Upon  the  filing  of  this 
petition,  it  apjiears,  from  the  records  of  the 
board,  that  on  the  same  date  It  was  con- 
sidered In  connection  with  Cooper's  applica- 
tion, aitd  it  was  ordered  that  both  applicants 
be  called  upon  to  file  sealed  bids  for  the 
leasing  of  the  land.  In  obedience  to  an  or- 
der upon  the  parties  to  appear  at  a  stated 
time  and  offer  whatever  evidence  tbey  de- 
sired, the  parties  appeared  at  the  time  fixed, 
and  testimony  was  Introduced  on  behalf  of 
the  Cooper  application.  Cooper  at  the  same 
time  applied  for  leave  to  amend  his  petition 
by  stotlng  therein  that  It  was  for  a  renewal 
of  the  original  lease,  and  that  It  was  based 
upon  the  fact  that  about  200  acres  ot  the 
land  had  been  fully  irrigated  and  reclaimed 
by  the  less^  before  the  expiration  of  his 
former  lease,  and  that  be  hud  constructed 
suttoble  ditches,  and  obtained  a  permanent 
water  r^ht  for  the  full  and  comidete  recla- 
mati(m  of  the  land.  On  the  same  date,  Mc- 
Cormlck's  sealed  bid  filed  by  him  was  open- 
ed, and  It  was  found  that  he  had  placed  a 
value  of  ¥3  per  acre  on  the  section,  making 
the  annual  rental  $96.  In  the  application  of 
Cooper,  the  value  was  placed  at  fl.25  per 
acre.  May  11.  1901,  the  board  rendered  Its 
decision,  and.  In  addition  to  the  facts  already 
statud,  found  the  following:  That  said  sec- 
tion was  leased  to  Marsh  and  Coopei^-Coop- 
er  being  the  present  applicant— In  1891,  upon 
a  TaluaU<Hi  of  $2.50  per  acre;  that  said  par- 
ties had  monopolized  the  use  of  said  land  tor 
nine  years  prior  thereto  without  paying  rent 
therefor.  That  in  If^  aaid  land  was  leased 
to  I'Yonk  Cooper  npon  a  valuation  of  %1J25 
per  acre,  made  upon  the  affidavits  of  F.  O. 
Harrison,  as  attorney  In  fact  for  Cooper,  and 
one  B.  Percy  Palmer,  and  that  the  same  was 
a  fraud  upon  the  board.  That  Cooper  la  a 
foreigner  residing  In  England  and  has  never 
been  a  resident  of  Wyoming.  That  he  had 
failed  and  refused  to  present  a  sealed  bid  as 
ordered  by  the  board.  That  his  application 
was  not  based  upon  any  claim  of  right,  as 
appears  on  Its  face.  That  the  claim  of  right 
made  at  the  hearing  is  not  such  a  claim  as 
would  give  him  a  right  to  renewal  under  sec- 
tion 815,  Rev.  St,  for  the  reasons:  First,  no 
valid  claim  was  made  under  the  statute  in 
the  application;  second,  fraud  was  practiced 
on  the  board  In  the  statement  of  the  value 
of  the  land  made  In  the  application;  and. 
third,  the  testimony  showed  that  Cooper  had 
not  complied  with  the  requirements  of  sec- 
tion 815  in  irrigating  40  acres  in  each  and 
"every  one  hundred  and  sixty  acres  of  said 
land,"  nor  had  he  "provided  suitable  ditches 
for  Its  full   and  completo  reclamation." 
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Thereupon  ttie  appllcatkm  and  bid  of  Mo 
Uormlefc  was  accepted,  and  a  leaee  ordered 
issued  to  blm  upon  satisfactory  proof  of  his 
compliance  with  tbe  requlremeuts  of  section 
S17,  Uev.  St.,  which  required  a  lessee  to  pay 
or  tender,  to  the  owner  ctf  improvements  on 
the  land,  the  value  thereof.  The  application 
of  Cooper  was  rejected.  The  reasons  for  the 
actlm  tfaas  taken  are  written  In  tbe  recwds 
of  the  board  as  follows:  "No  right,  xxndet 
the  jjuxtvlslons  of  section  815,  Bev.  SL,  hav- 
ing been  eatahllshed  by  Cooper,  fraud  having 
been  practiced  by  Cooper  in  his  rqtresenta- 
tlons  as  to  the  rental  value  of  the  land  In  his 
appllcatlcm;  Cooper  being  a  dtlsen  of  a  for- 
eign country  (chapter  71,  p.  76,  Sesa.  Laws 
1901);  Cooper  refusing  to  bid  as  recfulred  by 
the  order  of  the  board;  and  It  appearing  to 
the  board  that  It  wUl  Inure  to  tbe  grontest 
beoeflt  and  secure  the  greatest  revenue  to  the 
state."  In  the  district  court  the  matter  was 
heard  upon  tbe  original  papers  and  affidavlta 
and  the  evidence  adduced  before  tbe  board. 

The  fact,  If  It  be  a  fact,  that  Marsh  and 
Coc^r  had  occupied  or  monopolized  the 
premises  for  sev^al  years  prior  to  the  lease 
Issued  to  them  In  1801,  la  not  decisive  of  tbe 
controversy,  and  can  have  no  substantial 
effect  npQii  the  respective  rights  of  the  par- 
ties from  a  legal  standpoint  It  Is  not  now 
mgeA  as  a  valid  objection  to  the  renewal 
of  Cooper's  lease,  and  we  apprehend  that  It 
wu  mentioned  among  the  reasons  for  the 
action  of  the  board  more  1^  way  of  moral 
support  of  tbe  conclusion  reached  than  as  con- 
stituting a  legal  ground  therefor.  It  Is  not 
pmielved  bow  the  fact  can  have  the  effect 
to  deprive  Cooper  of  the  right  claimed  after 
be  bad  leased  the  land  and  paid  rental  there* 
for  under  two  separate  leasee  of  five  years 
each;  be  having  been  associated  with  Marsh 
In  the  Bnt  lease.  Trespass  upm  state  land. 
Its  occupation  without  lease  or  certificate 
at  purchase,  is  made  punlshaUe  by  line. 
Rev.  St  I  838.  But  tiie  sutute  does  not  Im- 
pose as  a  penalty  the  forfeiture  of  aqy  rigbt 
to  take  a  lease  of  the  premises.  It  Is  ,to 
be  said,  moreover,  that  neither  the  evidence 
nw  the  rec  rds  of  the  board  before  us,  out- 
side the  findings,  show  tbe  occupation  of  the 
land  by  said  parties  for  nine  years  anterior 
to  the  lease  ot  1881,  f urthw  than  the  show- 
ing In  the  testimony  of  the  state  engineer 
that  one  ot  the  Cooper  ditches  carried  an 
>K>roprlatlon  of  water  as  made  In  1882,  and 
another  an  approprlaticm  dating  from  the 
spring  of  1880.  The  only  evidence  upon  the 
Question  of  the  alienage  of  Goc^per  Is  found  In 
the  testimony  of  F.  O.  Harrison,  who  as  his 
attorney  In  fact  made  and  filed  his  applica- 
tion, and  who  stated,  when  being  examined 
as  a  witness,  that  Mr.  Cooper  was  not  a  citi- 
sen  of  Wyoming,  and  in  a  statement  In  the 
application  of  McCormlclc  that  Cooper  lived 
In  England,  and  was  not  a  citizen  of  this 
cauntry.  Conceding  that  enough  appeared 
to  establish  the  fact  that  Cooper  was  a  non- 
resident alien,  it  does  not  seem  to  be  con- 


tended that  he  la  on  that  account  Incapal^le 
of  taking  a  lease  of  state  lands;  nor  Is  any 
reason  pointed  out,  In  the  brief  of  CQunsel  for 
defendant  In  oror,  why  tbe  fact  of  alienage 
should  control  In  a  det«mInation  of  hla  right 
to  renew  his  lease,  ofher  than  a  rttference  to 
the  provlslwu  of  section  813,  Bev.  St,  as 
amended  In  1001.  That  statute  provldra  that 
the  board  shall  lease  all  state  lands  In  such 
manner  and  to  auch  parties  as  shall  Inure 
to  the  greatest  benefit  and  secure  the  great- 
est revenue  to  the  state,  provided  that  pref- 
erence shall  be  given  to  the  applications  of 
those  parties  who  are  citizens  and  taxpayers 
of  the  state.  Rev.  St  |  813  (Seas.  I^ws  1001, 
p.  75.  c.  71).  It  was  not  lotended,  we  think, 
to  so  provide  that  In  all  ciumb,  and  under  all 
circumstances,  where  there  should  be  more 
tban  one  application  to  lease  state  land,  tiie 
application  of  an  alien  or  nontaxpayer  should 
be  rejected  In  favor  of  a  citizen  or  taxpayer, 
nor  Is  tbe  statute  entitied  to  that  technical 
construction.  The  preference  provided  for  Is 
evIdenUy  to  be  followed  by  tbe  board  only 
where  other  things  are  equal.  In  ordinary 
cases  the  board  Is  vested  with  a  wide  dis- . 
ereUon  In  the  matter  of  renewing  leases. 
Bev.  St  I  812.  That  discretion  Is  doubtim 
to  be  exercised  reawnabty  rather  than  ar- 
bitrarily, and  with  a  due  regard  to  tbe  rights 
ot  the  lessee  as  well  as  the  Int^nst  of  the 
state,  taking  Into  consideration  all  the  stat- 
utory regulations  relating  to  the  leasing  at 
state  lands.  It  la  probable^  howevw,  that  the 
discretion  Is  such  that  except  In  case  ot 
fraud  OS  grave  abuse  resulting  In  manifest 
wrong  and  Injustice,  tbe  courts  would  not 
feel  warranted  in  interfering  with  its  exer- 
cise. 

Tbe  right  claimed  the  plalntUC  In  enot 
Is  not  based  upcm  tiie  provlslcau  at  section 
812,  oltogethw.  but  It  Is  mataitalned  on  hla 
behalf  that  he  Is  entitied  to  a  renewal  of  his 
lease  as  a  matter  of  absolute  rIgbt,  by  virtue 
of  his  compliance  witb  the  provisions  of  sec- 
tion 815.  Bev.  St  ThKt  section  of  the  stat- , 
nte  confers  a  right  of  renewal  upon  a  lessee 
who  shall  have  reclaimed  the  land  leased  by 
blm  \)j  Irr^tiuL  It  reads  as  follows:  "Sec.  r 
815.  The  power  given  to  the  board  to  reFuse 
to  renew,  or  lease,  to  sdl  the  state  lands  at 
tbe  expiration  of  a  leaser  ot  again  to  lease 
to  oth^  parties  than  to  the  wlglnal  leaser 
shall  not  apply  In  the  foltowlng  case;  wlieu- 
ever  the  original  lessee  of  the  state  lands,  or 
his  assign,  shall  have  during  the  period  of  his 
lease  or  prior  tbere^  reclaimed  the  same 
by  irrigation,  and  shall  have  provided  snltal^ 
ditches  for  Its  full  and  cCRajdete  reclamation, 
and  shall  have  secured  an  adequate  and  per- 
.petual  water  supply  for  said  land,  ihea  In 
that  case  the  original  lessee  shall  have  tbe 
right  to  renew  anch  lease  for  a  tocm  of  five 
years,  which  renewal  may  be  r^ated  for  tbe 
same  period  five  years  thereafter  and  may 
again  be  repeated  for  the  same  period  ten 
years  thereafter,  making  a  total  period  not 
to  exceed  twenty  yeara.  Provided,  that  each 
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of  said  renewals  sball  be  d^ndent  upon  the 
coutlnuous  Iirlgation  and  cultlration  of  at 
least  forty  acres  In  every  one  hundred  and 
sixty  acres  of  said  land,  and  In  case  the  lessee 
shall  have  failed  to  cultivate  the  said  land, 
then  said  board  shall  hare  the  authority  to  re- 
fuse to  renew  the  lease  as  provided  In  this 
chiipter."  Tlie  following  section  (816)  pro- 
vides that:  "AH  water  rights  which  shall 
have  become  appurtenant  to  the  lands  leased 
aforesaid  shall,  upon  the  expiration  of  the 
leases  given  to  the  lessee  who  made  the  Irri- 
gation and  Improvements  thereto,  become  the 
property  of  the  state,  and  shall  not  be  con- 
sidered as  Improvements,  which  any  subse- 
quent lessee  or  purchaser  thereof  shall  be 
obliged  to  rdmbnrse  or  pay  such  original 
lessee  who  nude  such  Improvements  there- 
on." 

It  appears  from  the  testimony  adduced  at 
the  bearing  be/ore  the  board  that  through 
the  efforts  of  Cooper  160  acres  of  the  leased 
tract  have  been  made  meadow  land,  and  that 
200  acres  have  had  water  thereon  by  means  of 
Irrigation.  The  irrigation  works  consist  of 
dams  and  two  ditches,  the  latter  being  nam- 
ed, j-espectively,  as  "Harrison  7  L.  Big  Field 
Ditch"  and  "Harrison  No.  6  Ditch."  It  was 
testified  that  the  ditches  are  suitable  and  ade- 
quate for  all  the  land  that  can  be  got  under 
water  (with  the  probable  exception  of  the 
northwest  quarts  of  the  section),  and  that 
the  meadow  land  had  been  generally  increas- 
ing In  otent,  but  that  for  the  last  two  or 
three  years  the  lessee  bad  been  unable  to  get 
any  new  land  under  water.  It  appears,  also, 
that  a  permanent  water  right,  by  means  of  the 
lrrigati<»i  works  aforesaid,  had  been  secured, 
through  a  final  adjudication  of  the  state  board 
of  control,  based  upon  the  diversion  and  ap- 
proiHrlation  of  the  water  and  the  irrigation 
th^hy  of  parts  of  the  land  In  controversy. 
The  water  right  under  the  first-named  ditch 
Is  shown  to  have  been  allowed  for  65  acres 
of  land  situated  In'  the  northeast  quarter 
section  of  the  land,  and  under  the  other  ditch 
<<x  80  ftCTes  In  the  southwest  quarter  and 
00  acres  In  the  southeast  quarter.  The  ag- 
gregate quantity  of  land  connected  with  the 
approprIati<»i  of  water  as  allowed  by  the 
proper  state  authorities,  therefore,  amotmts  to 
206  acres.  It  seems  that  a  water  right  had 
been  adjudicated  in  favor  of  other  parties 
not  Interested  in  this  controversy  for  100 
acres  of  land  In  the  northwest  quarter  sec- 
tion; but  It  Is  not  shown  that  said  parties 
have  continued  the  Irrigation  of  that  part  of 
the  land,  or  have  been  In  possession  of  the 
land  since  Its  lease  by  the  state;  nor  Is  It 
shown  that  any  other  party  lias-acqiiired  the 
water  right  aforesaid.  It  Is  clear,  therefore, 
that  the  plaintiff  In  error  cannot  claim  any 
benefit  from  the  Irrigation  of  said  northwest 
qnarter  of  the  land;  and  the  fact  that  there 
had  been  an  apprtqiriation  of  water  therefor 
<-8n  have  no  effect  in  this  controversy  except 
as  tending  to  show,  possibly,  that  such  por- 
tion of  the  land  was  susceptible  of  Irrigation. 


In  addition  to  the  Irrigation  of  tiie  land,  as 
aforesaid,  by  plalntur  In  error,  It  Is  shown 
that  he  owns  two  miles  of  fence  on  the  land 
iiinnlng  along  the  west  and  north  sides  there- 
of and  a  beef  corral  located  In  the  northeast 
qnartor.  In  his  application  tiie  valne  of  the 
improvements,  which  we  assume  to  include 
the  dams  and  ditches  as  well  as  the.  fences 
and  corral,  Is  stated  to  be  f650.  In  the  Mc- 
Cormlck  application  the  value  of  the  Improve- 
ments, Including  only  the  f«ices  and  corral, 
Is  placed  at  flOO.  The  map  filed  as  a  part 
of  the  McCormlck  application  shows  110  acres 
of  meadow  land  In  the  southwest  quarter 
and  northeast  quarter  of  the  section,  and 
makes  It  to  appear  that,  with  the  exceptim 
of  80  acr4s  of  pasture  In  the  southwest,  quar- 
ter, the  rest  of  the  land  Is  liberally  covered 
with  trees  and  brush.  His  map  does  not 
show  or  Indicate  any  meadow  or  Irrigated 
tract  In  the  northwest  quarter.  The  defend- 
ant In  error  did  not  offer  any  proof  to  con- 
trovert the  fact  of  Irrigation  and  redamation 
as  shown  by  the  evidence  submitted  on  the 
part  of  plaintiff  hi  error. 

The  main  question,  then,  to  be  determined, 
is  whether  the  reclamation  by  irrigation  and 
the  cultivation  by  Cooper  of  the  quantity  of 
land  aforesaid,  and  located  as  above  stated, 
is  sufficient  to  entitle  blm  to  a  renewal  of  his 
lease  under  the  provisions  of  section  815. 
And  the  determination  of  that  question  de- 
pends upon  the  proper  construction  of  the 
statute.  The  divergence  between  the  views 
of  counsel  for  the  respective  parties  Is  very 
clearly  defined.  It  is  contended  on  behalf  of 
the  defendant  in  error,  and  in  support  of  the 
decision  of  the  board,  that  the  statute  requires 
as  a  condition  to  the  right  of  renewal  that  at 
least  40  acres  shall  be  Irrigated  and  cultivated 
In  every  technical  quarto*  section  of  the  land 
covered  by  the  lease,  or.  In  other  words,  that 
the  term  or  phrase,  "In  every  one  hundred  and 
sixty  acres  of  said  land,"  refers  to  and  means 
the  largest  legal  subdivision  of  a  section  of 
land  according  to  the  United  States  survey, 
known  technically  as  a  quarter  section,  which 
onlinarlly  consists  of  100  acres.  On  the  ottaer 
hand.  It  Is  Insisted  that  the  statute  la  not 
to  be  so  construed,  but  that  Its  provisions  are 
complied  with,  and  a  right  of  renewal  con- 
ferral, whenever  the  quantity  of  land  Irri- 
gated and  cultivated  equals  or  exceeds  40 
acres  for  every  160  acres  embraced  In  tiie 
lease,  regardless  of  the  location  of  the  irri- 
gated tract,  except  that  It  mnst  be  located 
somewhere  on  the  land  covered  by  the  lease. 
It  Is  furthH"  contended  by  counsel  for  plain- 
tiff In  error  that,  even  should  the  statute  be 
construed  as  the  board  have  construed  It,  he 
.  would  be  entitled  to  a  renewal  of  his  lease 
for  the  three  quarter  sections  within  which 
the  reclaimed  land  lies,  there  being  40  acres 
and  more  of  reclaimed  land  In  each  of  th^ 
quarter  sections.  Counsel  also  states  that, 
according  to  the  map  In  evidence.  It  appears 
that  a  division  of  the  land  Into  four  parts  uf 
160  acres  each,  by  means  of  parallel  lines  run- 
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nidg  from  nortb  to  soutb.  would  abow  at  least 
40  acres  of  Inlgated  land  la  each  ItKV^cre 
tract  BO  fonned.  We  do  not  imderstand  it  to 
lie  contended  tbat  It  Is  neceasary  for  a  tessee 
aecSclng  the  beneflt  of  the  statute  to  show  ^t 
all  the  land  capable  of  reclamation  had  been 
irrigated  and  cultivated;  but  it  seems  to  be 
conceded  that  the  requirement  contained  in 
the  proviso  of  the  section  for  the  irrigation  of 
at  least  40  acres  In  every  160  fornUhes  a 
criterion  for  the  determination  of  the  question 
whether.  In  any  case,  there  has  occnrred  such 
reclamation  as  to  entitle  a  lessee  to  a  renewal. 
Although  the  statute  is  rather  Inaptly  ex- 
pressed, we  are  Inclined  to  the  tqiinltm  that  It 
discloses  an  intention  to  confer  the  right 
thereby'granted  wboiever  it  appears  that  the 
quantity  of  land  named  In  the  proviso,  viz., 
at  l&iat  40  acres  In  every  190  acres,  has  been 
continuously  irrigated  and  cultivated,  not* 
withstanding  that  a  greats  body  of  the  land 
la  reasonably  susceptible  of  reclamation. 

It  must  be  confessed  that  the  construction 
of  the  statnte  in  tiie  respect  where  counsel 
differ  is  beset  with  no  little  dlflicalty.  Coun- 
sel have  presented  some  strong  reasons  for 
the  construction  urged  by  than,  respectively. 
We  have  reached  our  conclusion  vpon  a  care* 
ful  BcruUny  of  the  doubtful  language  em- 
I^oyed  In  connection  with  the  context,  and  the 
manifest  purpose  and  policy  of  the  statute,  as 
well  as  the  effect  upon  the  lessee,  under  the 
provisions  of  section  816,  at  the  termination 
of  bis  lease  or  l^ses.  It  is  evident,  we  thhtk, 
that  the  siatute  should  be  liberally  construed. 
Its  object  Is  the  encouragement  of  the  Im- 
provement and  reclamation  of  the  arid  lands. 
bdoDgIng  to  the  state  through  the  Individual 
efforts  of  Its  lessees,  by  the  racpendltnre  of 
their  time  and  means,  the  same  eventunHy  to 
accrue  to  the  benefit  of  the  state.  The  pa> 
manent  wator  right  that  may  be  secured  by  a 
lessee  is  declared  to  become  tiie  property  of 
the  state  upon  the  final  termination  of  the 
leases  authorized  by  the  statute^  in  consider- 
ation of  the  unusual  privilege  accorded  the 
lensee  In  such  a  case.  We  are  of  the  opinion 
that  an  Intention  appears  to  deal  liberally 
witb  a  lessee  who,  by  reclamation  In  the  man- 
na reqidred,  advances  the  permanent  Im- 
provemeot  and  vahie  of  the  land.  That  In- 
tcntUm  Is  made  the  mcxe  manifest  1^  an  in- 
spection of  the  recent  enactment  of  1901  con- 
ferring a  similar  right  of  rmewa!  upon  a  les- 
see who  shah,  during  the  period  of  his  lease, 
construct  upon  the  land  leased  a  reservoir  or 
well,  with  the  necessary  pumping  and  distrib- 
uting machinery,  for  the  purpose  of  wat^ng 
live  stock,  and  of  the  value  of  ¥200;  the  addi- 
tional condltlfm  each  renewal  in  such  case 
being  only  that  the  well  and  reservoir  are 
maintained  and  used.  Laws  1901,  p.  92,  c.  82. 
Now  It  is  clear  that  a  leasee  might  be  put  to 
as  great  an  espense,  In  reclaiming  and  culti- 
vating- ft  large  tract  of  land  compactiy  situ- 
ated, as  if  the  reclaimed  land  consisted  of 
several  smaller  tracts  separated  from  each 
oOier,  and  located  In  different  technical  quar- 
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ter  sections  of  the  land.  Moreover,  no  fact  1» 
better  understood.  In  rdation  to  the  subject 
of  irrigation  in  this  regloif  of  country,  ^n 
that  It  Is  practically  Impossible  to  cimform  to 
section  lines  or  quarter  section  lines  In  bring- 
ing a  tract  of  land  under  water  and  conse- 
quent cultivation.  That  matter  Is  controlled 
by  the  character  of  the  surface  of  the  land. 
To  be  successfully  irrigated  at  reasonable  ex- 
pense through  Individual  enterprise,  thu  land 
must  lie  sufficiently  low  and  level  to  accom- 
modate the  construction  of  serviceable  ditches 
and  promote  the  flow  of  water  upon  it  and  its 
proper  absorption.  Much  of  our  land  is  mily 
or  rocky  In  places;  and  In  a  particular  section 
of  land,  as  described  by  government  surv^* 
the  only  portion  capable  of  being  Irrigated  and 
cultivated  Is  very  apt  to  lie  In  one  body.  At 
least  It  is  safe  to  say  that  the  case  would 
likely  be  exceptional  where  It  ^ould  be  prac- 
ticable to  successfully  irr^te  and  cultivate 
40  acres  in  «ach  technical  quarter  section. 
The  strict  construction  of  tiie  statute  Insisted 
upon  would  require  us  to  say  that  the  legisla- 
ture hitended  to  extend  tbe  provisions  and 
benefits  of  the  statute  to  those  lands  aaij 
that  are  so  situated  as  to  permit  the  irrigation 
of  a  tract  comprising  40  acres  or  more  Id 
every -quartor  section,  and  to  deny  Ite  appli- 
cation to  a  section  of  land  not  so  situated,  al- 
fliongh  a  large  portion  of  It  could  be  rendered 
valuable  as  improved  and  irrigated  land. 
The  legislature,  no  doubt,  has  the  power  to  so 
provide.  It  may  limit  the  application  of  the 
privilege  as  closely  as  It  may  see  fit,  but,  not 
having  done  so  In  unmistakable  language,  we 
conceive  It  to  be  the  duty  of  the  court  to  give 
to  the  somewhat  uncertain  expressions  as 
broad  and  liberal  an  interpretation  as  they 
will  admit  of,  consistent  with  the  spirit,  pur- 
pose, and  manifest  policy  of  the  statute  and 
the  conditions  attending  the  reclamation  of 
the  wild  and  arid  lands  In  this  state. 

The  statute  falling  to  state  in  specific  Ian- 
guage  that  each  quarter  section  must  contain 
the  required  irrigated  tract  of  40  acres,  we 
should  hesitate  to  conclude  that  it  was  so  In- 
tended, and  that  the  irrigation  and  cultiva- 
tion of  160  acres  in  a  section  of  640  would 
be  Insufficient  to  entitle  a  lessee  to  a  re- 
newal, and  that  the  valuable  water  right  -ob- 
tained for  the  purpose  honestly  and  in  good 
faith  should  l>e  fOTfeited  to  the  state,  while 
another  lessee,  by  the  comparatively  paltry 
outlay  of  $200  In  constructing  a  well  or  res- 
ervoir with  appropriate  machinery,  could  se- 
cure his  land  for  an  aggregate  period  of  20 
years.  We  cannot  agree  with  the  proposi- 
tion that  literally  the  phrase,  "in  every  one 
hundred  and  sixty  acres  of  said  land,"  re- 
fers only  to  a  technical  quarter  section. 
Four  contiguous  40-acre  tracts,  described  ac- 
cording to  legal  subdivisions,  located  along 
one  side  of  a  technical  section  of  land,  con- 
stitute 160  acres.  We  are  quite  willing  to 
concede,  however,  that,  If  the  phrase  should 
be  literally  Interpreted  as  If  standing  alone, 
the  statute  would  require  the  Irrigutiou  and 
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cultivation  of  at  least  40  acres  In  every  IGO- 
acre  tract,  altbough  In  our  opinion  each  100- 
acre  tract,  even  then,  would  not  necessarily 
be  confined  to  the  largest  legal  subdivision 
of  a  section,  known  technically  as  a  quarter 
section.  Under  tliat  literal  consU-uction.  any 
division  of  the  land  into  160-aere  tracts  ac- 
cording to  legal  subdivisions  would  answer 
the  requirement  But  we  do  not  think  the 
phrase  In  question  was  used  literally,  nor  that 
It  should  be  construed  literally.  The  legis- 
lature did  not,  in  our  judgment,  se  intend. 
Such  an  Interpretation  would  operate  to  ren- 
der a  statute  adopted  In  pursuance  of  a  wise, 
broad,  and  beneficent  policy  of  very  limited 
application  and  of  little  use.  When  so  under- 
stood, its  benefit  to  the  state  would  be  small, 
while  It  would  work  injustice  to  Individual 
lessees  who  have  acted  upon  and  complied 
with  Its  apparent  spirit  and  policy.  The  ar- 
gument for  the  construction  that  the  required 
Irrigation  must  exist  in  each  technical  quar- 
ter section  seems  to  assume  that  every  leased 
ti'act  of  leO  acres  or  more  will  comprise  such 
a  quarter  section  or  be  divisible  into  two  or 
more;  but  we  are  not  aware  of  anything  In 
the  law  nor  any  reason  why  It  may  not  occur 
occasionally,  if  not  frequently,  that  a  tract 
of  too  acres  embraced  In  one  lease  may  be 
part  of  more  than  .one  technical  quarter  sec- 
tion, and  that  a  leased  tract  of  610  acres 
may.be  formed  by  parts  taken  from  several 
sections,  so  that  there  would  not  be  In  the 
tract  four  technical  quarter  sections,  without 
departing  In  the  least  from  the  principle  of 
leasing  the  land  according  to  legal  subdivi- 
sions. It  Is'  not  difficult  to  perceive,  In  such 
Instances,  the  Impossibility  of  applying  the 
strict  construction  insisted  upon  by  counsel 
for  defendant  In  error  and  appareutly  follow- 
ed by  the  board  In  this  case.  Yet,  we  appre- 
hend, It  would  hardly  be  contended  that  the 
statute  was  Intended  to  be  Inapplicable  to 
such  cases. 

It  is  argued  that  the  object  of  the  law  Is 
to  secure  an  Increase  In  the  value  of  all  the 
land,  and  that  the  desired  result  will  only  be 
accomplished  by  a  construction  of  the  statute 
that  will  require  at  least  40  acres  located  In 
each  technical  quarter  of  a  section  to  be  ir- 
rigated and  cultivated;  and  that  otherwise  a 
section  may  be  broken  into  several  parts,  so 
that  In  the  future  the  state  would  be  able  to 
lease  only  the  particular  portion  reclaimed 
and  prevented  from  leasing  the  remainder. 
Were  our  conditions  dlfTerent,  and  the  char- 
acter and  situation  of  lands  In  the  state  dif- 
ferent, there  might  be  much  force  In  this  ar- 
gument, but  we  think  the  danger  suggested 
as  likely  to  follow  from  a  liberal  construction 
more  imaginary  than  real.  We  believe  that 
It  Is  within  the  commou  experience  in  this 
region  that  an  entire  section  of  land  acquires 
an  enhanced  value  In  consequence  of  the  rec- 
lamation and  cultivation  of  a  part  of  It 
Home  seekers  here  usually  re^iulre  grazing 
lands  In  connection  with  irrigable  lands,  and 
It  Is  to  be  seriously  doubted  U  the  state  will 


ever  be  found  limited  to  the  leasing  of  an 
Irrigated  portion,  only,  of  a  section  of  land 
which  may  have  been  subject  to  the  pro- 
visions of  this  statute,  however  construed. 
Should  such  a  thing  happen,  It  Is  not  per- 
ceived how  the  interest  of  the  state  would 
suffer,  as  the  rental  could  be  fixed  upon  a 
valuation  commensurate  with  the  quality  and 
condition  of  the  land  sought  to  be  leased.  In 
any  event  the  state  will  eventually  come  Into 
control  of  the  same  quantity  of  cultivated 
land,  and  an  adequate  water  supply  therefOT, 
whether  the  same  be  located  In  one  large 
body,  or  be  separated  Into  smaller  tracts 
located  in  different  quarter  sections. 

We  are  constrained  to  hold  that  the  ex- 
pression, "In  every  one  hundred  and  sixty 
acres  of  said  land,"  as  employed  In  section 
813,  refers  to  quantity  rather  than  to  a  tech- 
nical quarter  section  or  to  any  particular 
tract  or  body  of  land.  That  construction  we 
conceive  to  be  more  In  harmony  with  the 
spirit  and  policy  of  the  statute,  and  with  the 
conditions  attending  the  reclamation  of  land 
by  irrigation  In  this  state.  In  that  sense  we 
think  the  language  was  used,  and  only  by 
such  an  Interpretation,  In  our  judgment  will 
the  intention  of  the  legislature  be  carried  out. 

We  are  unable  to  agree  with  the  conclu- 
sion of  the  board  that  the  statement  of  the 
value  of  the  land  In  the  application  of  Cooper 
amounted  to  a  fraud  upon  the  board.  Out- 
side the  two  applications  and  the  affidavits 
accompanying  them,  there  was  no  evidence 
on  this  point  other  than  the  fact  tbat  a  for- 
mer lease  to  Marsh  and  Cooper  was  Issued 
upon  the  basis  of  a  higher  valuation.  This 
fact  must  have  been  known  to  the  board 
when  the  lease  to  Cooper  In  1SG6  was  grant- 
ed, and,  notwithstanding  that  fact  the  lease 
was  granted  to  Cooper  upon  the  valuation  of 
$1.25  per  acre.  The  affidavit  submitted  In 
connection  with  the  last  Cooper  application 
Is  that  of  a  third  party,  while  McOormlck's 
own  affidavit  accompanied  his  application. 
It  seems  unreasonable  to  hold  that  because 
one  applicant  fixes  a  higher  valuation  than 
another,  the  latter  la  guilty  of  fraud.  The 
matter  rests  largely  In  opinion,  and  both  may 
be  entirely  honest  In  their  statement.  The 
Cooper  application  did  not  conceal  anything 
respecting  the  character  and  condition  of  the 
land.  It  seems  to  have  correctly  shown,  by 
the  answers  to  the  printed  Inquiries  embodied 
In  the  blank  applIcatJon  prepared  by  the 
board,  and  by  the  map  attached  thereto,  the 
irrigation  and  Improved  situation  of  the 
premises.  But  the  statement  as  to  value  in 
the  Cooper  application  may  have  been  made 
upon  the  basis  of  the  natural  and  unimproved 
condition  of  the  land,  while  McCormlck  may 
have  taken  Into  consideration  the  fact  that  a 
part  of  the  land  has  been  reclaimed,  and  that 
If  be  should  get  the  land  he  would  obtain  the 
beuefit  of  the  water  rights.  We  are  inclined 
to  think  that  Cooper  had  a  right  to  place  the 
value  upon  the  land  that  it  had  or  would  have 
had  In  the  absence  of  the  reclamation  caused 
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b7  his  dtorts.  In  any  event,  we  are  con- 
vinced that  the  drcnmatance  tbat  bis  opinion 
as  to  Talne  differed  from  that  given  by  the 
otlier  applicant  is  not  sufflclent  to  convict 
him  of  fraud,  there  being  no  concealment  or 
mi8reEH«sentation  of  material  facta. 

Another  reason  aaalgoed  for  the  rejection 
<tf  the  appllcatitm  of  plaintiff  in  error  is  that 
it  did  not  pnrp<H:t  on  its  face  to  be  an  ap> 
plicatloQ  for  renewal  under  the  provisions 
of  section  815.  It  Is  true  that  it  did  not  ap- 
pear by  the  application,  as  originally  filed, 
that  a  rlgbt  was  dalmed  und^  the  section 
of  the  statntc  aforesaid;  but  at  the  hearing, 
and  before  the  board  acted,  an  offer  was 
made  to  amend  the  application  80,as  to  show 
the  facts,  and  the  board  was  then  folly  in- 
formed that  a  right  of  renewal  porsuant  to 
the  statute  was  claimed,  and  that  a  renewal 
was  desired.  McCormlck  knew,  when  he  fil- 
ed his  application,  that  the  other  applicant 
was  the  lessee  and  bad  caused  the  land  to  be 
irrigated  and  Improved.  The  section  of  the 
■tatnte  conferring  the  rlgbt  to  renew  in  cases 
at  reclamation  does  not  expressly  Impose, 
as  a  condition,  that  an  appUcaUcHi  under  its 
provisions  shall  be  made  wltbln  any  stated 
time,  and  It  Is  to  be  seriously  quratloned 
whether  the  provision  as  to  the  time  for  mak- 
ing an  application  for  a  renewal  under  sec- 
tion 812  applies.  Cooper,  however,  was  known 
to  the  board  as  the  preset  lessee.  He  ap- 
plied to  again  lease  the  land,  and  the  board 
was  informed  of  that  desire  within  the  time 
fixed  by  section  812,  although  the  application 
did  not  in  terms  state  that  it  was  for  the  re- 
newal of  a  lease  already  held  by  the  appli- 
cant. Unless  a  most  technical  cMistruction 
should  be  given  to  the  reqnlrwnmt  of  the 
statute  that  the  board  shall  be  notified  of 
the  desire  of  a  lessee  to  renew  bis  lease,  an 
application  by  a  lessee  to  again  lease  would 
seem  to  operate  as  snch  a  notification  and  as 
a  substantial  compliance  with  the  statute. 
Possibly  the  board  ougbt  not  to  be  required, 
in  every  case,  to  investigate  the  matter  to 
nBcwtaiu  whether  the  apiHlcant  already  holds 
a  lease,  and,  ahonld  tbey  act  In  Ignorance 
of  fbat  fact  on  account  of  the  silence  of  the 
lessee,  the  fonlt  might  be  bis,  but  It  Is  evident 
tbat  ibe  most  casual  examlnaUon  of  the  rec- 
ords would  ordinarily  disclose  the  fact  In 
tbls  case,  however,  the  McCormlck  applica- 
tion recognized  Cooper  as  the  leasee,  and  In 
both  applications  he  was  r^erred  to  as  the 
owner  of  the  ImprovemMits.  It  would  mani- 
festly be  better  practice  for  one  desiring  to 
renew  a  leAse  to  make  that  fact  distinctly  to 
appear,  but  we  are  not  prepareA  to  say  that, 
to  obtain  the  benefit  of  the  provtstons  of  sec- 
tion 813,  even  If  the  requirement  of  section 
812  should  be  considered  applicable,  It  Is  ab- 
solute essential  tbat  the  desire  to  renew, 
and  the  facts  upon  which  the  claim  of  right 
is  based,  should  be  clearly  stated  in  the  ap- 
[rilcation,  where  such  desire  and  the  facta 
are  made  to  appear  prior  to  action  on  the 
port  of  Oie  board.  The  board  in  this  case 


was  not  misled  Into  ordering  a  lease  to  McCor- 
mlck by  the  omlaalon  from  Cooper':!  applica- 
tion of  a  specific  statement  that  he  desired 
a  renewal  of  bis  former  lease  and  claimed  a 
right  thereto  by  reason  of  his  reclamation  of 
the  land,  and  we  do  not  think  his  claim  should 
be  rejected  on  tbat  ground. 

An  appeal  Is  allowed  by  statute  from  the 
determination  of  the  state  board  of  land  ccun- 
mlfisioners  rendered  in  any  contest  proceed- 
ing. Rev.  St.  I  813.  This  proceedbig  before 
the  board  amounted  to  a  contest.  The  two 
parties  were  applying  for  the  same  land. 
One  claimed  a  right  to  have  a  renewal  of  his 
lease,  and  the  other  was  evidently  insisting 
that  a  lease  should  be  awarded  Mm  on  the 
ground  of  his  higher  bid.  The  board  had 
adopted  certain  rules  of  practice,  In  contest 
cases,  requiring  tbat  the  contestant  should  file 
a  complaint  or  petition  and  the  coutestee  an 
answer,  and  where  the  latter  contains  new 
matter  a  reply  Is  provided  for.  The  time 
for  filing  such  pleadings  is  specified,  and 
when  the  matter  Is  at  Issue  the  rules  provide 
for  setting  the  contest  for  hearing.  Counsel 
for  defendant  In  error  advert  to  the  absoice 
of  pleadings  herein  and  the  noncompliance 
with  the  rules  of  the  board  In  tbat  respect. 
It  is  conceded  tbat  It  is  doubtful  If  the  ques- 
tion can  be  raised  for  tbe  first  time  In  this 
court.  We  think  It  is  apparent  that  it  cannot 
be.  By  the  action  of  the  parties  and  the 
board,  a  compliance  with  the  rules  was  waiv- 
ed. A  hearing  was  had,  and  a  decision  ren-. 
dered  without  objection  on  the  ground  of  a 
disregard  of  tbe  rules,  and  there  does  not 
seem  to  bare  been  a  suggestion  on  the  part 
of  any  one  tbat  tbe  hearing  was  not  regularly 
and  properly  held.  It  is  not  perceived  how 
defendant  in  error  can  now  complain.  The 
board  of  land  commissioners  is  vested  with 
very  Important  powers,  and,  in  tbe  exercise 
of  those  powers,  much-Is  wisely  and  neces- 
sarily left  to  their  sound  discretion.  We  are 
satisfied  tbat  the  board  has  intended,  as  be- 
tween these  parties,  to  act  fairly  In  main- 
taining the  law  upon  the  subject  as  they  un- 
derstood It.  The  error  In  their  decision  re- 
sulted from  what  we  are  led  to  regard  as  too 
technical  and  Uteral  a  construction  of  car- 
tain  language  employed  In  the  statute. 

We  conclude  tbat  the  plaintiff  in  error  Is 
entitled  to  a  renewal  of  his  lease.  The  Judg- 
ment of  the  district  court  must  therefore  be 
reversed,  and  that  court  will  be  directed  to 
vacate  its  Judgment,  and  enter  an  order  re- 
versing the  determination  of  the  board,  and 
ordering  the  granting  and  execution  of  a 
lease  to  plaintiff  in  error  in  renewal  of  his 
former  lease,  in  accordance  with  the  require- 
ments of  section  815  of  the  Revised  Statutes. 
We  understand  that  another  case  Is  pending, 
in  this  court,  involving  the  question  whether. 
In  case  of  renewal  under  section  815,  the 
board  may  Increase  the  valuation  of  tbe  land, 
for  tbe  purpose  of  fixing  the  rentol  upon  the 
renewal,  basing  such  increase  upon  tbe  nat- 
ural and  unimproved  condltiwi  of  the  land 


Digitized  by  Google 


6B  PAOIFIO  RBPOBTBB.  (Ob 


SOS 

only,  or  wbether  tbe  renewal  In  all  cases  Is 
required  to  be  allowed  at  the  original  rental 
That  question,  therefore^  la  not  considered  or 
decided  In  tbU  case. 
Reversed. 

OOBN  Mid  KNIGHT,  JJ..  eoncOE. 


<41  Or.  506) 

CROeSBN  T.  OLIVER.^ 

(Snpreme  Coart  ot  Oregon.    Jaue  SO,  1902.) 

ACTION  FOa  RECOVERY  OP  lAND— TRIAL— IN- 
STRUCTIONS —  IGNORING      EVIDENCE  —  AP- 
,  PBALABLE  ORDERS— DBNIAXj  OF  NSW  TRIAL. 

1.  In  an  actiou  to  recover  land,  defendant 
claimed  title  as  pni'cliaaer  under  a  jodgmeut 
in  hia  favor  against  a  former  owuer:  and  plain- 
tiff claimed  under  a  deed  from  such  owner  ex- 
ecuted prior  to  the  judgment,  but  not  recorded 
ODtii  after  the  judgment  was  docketed.  The 
former  owuer  testified  that  she  told  defendant 
before  hia  judgment  waa  rendered  that  she  had 
•old  the  land,  and  there  was  other  evidence  that 
plaintiff  was  in  possession  thereof  when  such 
judgment  was  rendered.  Beld,  that  an  instruc- 
tion that  the  former  owner's  mere  statenieut 
that  Blie  had  sold  the  land,  without  any  indica- 
tion as  to  whom  she  bad  sold  it,  was  not  snffl- 
elent  notice  to  prevent  defendant  from  being 
a  purchaser  without  notice,  was  properly  re* 
fused,  as  being  apon  a  single  Item  of  testimony, 
when  tbem  waa  other  testimony  on  the  same 
subject. 

2.  A  motion  to  set  aside  a  verdict  and  for  a 
new  trial  based  upon  inaufflciency  of  evidence, 
being  addressed  to  the  discretion  of  the  trial 
court,  is  not  assignable  as  error  on  a^al; 
other  steps,  such  as  a  motion  for  nonsuit  ot  for 
au  instructed  verdict,  being  necessary  In  order 
to  obtain  an  appealablft  order  upon  the  salB- 
«ieney  of  evidence. 

Api>eal  from  circuit  court,  UiLlon  connty; 
Robert  Eakin,  Judge. 

Action  by  M.  S.  Crossen  against  B.  W, 
Oliver.  From  «  Judgment  in  favor  of  plain- 
tltt,  defaidant  appeals.  Affirmed. 

Tmnn-  Oliver,  for  appellant  Bngena 
well  and  J.  D.  Slater,  for  reqmndent. 

WOIiVBRTON,  J.  TblB  Is  an  aetUm  for 
tiie  recoTer7  of  real  property.  The  plaln- 
tttf  had  a  verdict  and  judgment,  and  the  de- 
fendant appealiL  The  appeal  la  baaed  upon 
alleged  orors  of  the  trial  court  In  refusing 
two  Inatmctlons  requested,  overruling  a  mo- 
tion to  set  aside  the  verdict  and  for  a  new 
trial,  and  In  permitting  tiie  attorney  for 
plaintlfl,  In  bis  argument  to  the  to 
argue  from  facta,  no  evidence  of  which  had 
teen  adduced  at  the  trial. 

The  first  Instruction  requested  and  refused 
Is  as  M\awK  "I  Instruct  you  further,  gen- 
tlemen, that  the  mae  statement  of  Mrs; 
Caldwell  tliat  she  bad  sold  the  land,  unless 
«he  Indicated  to  whom  she  sold  tt,  was  not 
such  notice  as  the  law  requires."  The  sec- 
•ond.  althongA  differently  expressed.  Is  to  the 
same  purpose.  Both  parties  claim  title 
through  Mrs.  Oaldw^,— the  defendant;  as  a 
purehasK  at  an  ezecutlmi  sale  upon  a  judg- 
ment against  her  In  his  favor;  and  the  plaln- 
tUT,  by  a  deed  from  her  executed  before 
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said  judgment,  but  not  recorded  until  after 
It  was  docketed.  Mrs.  Caldwell  testified  that 
she  told  Oliver  before  the  judgment  was 
rendered  that  she  had  sold  the  land,  the  pur- 
pose of  which  was  to  charge  him  with  no- 
tice of  plaintiff's  title;  Oliver  claiming  to 
be  an  Innocent  purchaser  through  his  judg- 
ment There  Is  some  other  evidence  in  the 
record.  Intended  to  supplement  this  testi- 
mony, which  was  offered  and  admitted  for 
the  purpose  of  showing  that  Crossen  was  In 
possession  of  the  land  at  the  time  Oliver  ol>- 
talned  his  judgment;  thus  affordbig  con- 
jstructive  notice  of  his  title,  although  bla 
deed  was  not  recorded.  With  this  under- 
standing. It  Is  apparent  that  the  Instructloiis 
requested  were  directed  against  a  single  Item 
of  the  testimony  Intended  to  establish  notice 
as  to  Oliver,  and  for  this  reason  were  prop- 
erly refused.  It  Is  not  good  practice  to  sin- 
gle out  the  testimony  of  one  witness,  or  to 
pohit  to  a  single  Item  of  testimony,  and  In- 
struct the  jury  that  It  Is  not  sufficient  to- 
warrant  a  verdict,  when  Oiere  Is  other  evi- 
dence In  the  case  which  could  rightfully  be 
considered  in  the  same  relation.  The  testi- 
mony o^  Mrs.  Caldwell,  referred  to  In  the  In- 
struction, was  not  all  the  testimony  going 
to  the  same  point;  and  It  was  proper,  there- 
fore, that  It  should  be  submitted  to  the  jury. 
In  ctmnectlon  with  such  other  testimony, 
and  not  made  llie  subject  of  a  separate  In- 
structloD  upon  the  question  ct  notice.  Ajb 
supporting  this  view,  see  Church,  r.  MelvIUe, 
17  Or.  418,  21  Paa  887;  Mocan  t.  Hlggtna 
(Ky.)  40  S.  W.  928;  Dawson  t.  Boat  Glab 
(Mich.)  84  N.  W.  618,  922. 

I*be  next  question  arises  npon  defendantfa 
motion  to  set  aside  the  verdict  and  tor  a 
new  trial;  his  contention  being  that  the  ev- 
idence adduced  as  to  notice  of  Orossen'a 
priOT  title  was  not  sufflelent  In  law  npon 
which  to  submit  the  case  to  the  Jury.  If 
counsel  desired  an  appealable  order  on  13iiB 
question,  a  motion  tor  nonsuit  or  to  Instmet 
the  jury  to  find  for  the  defendant  Intarposed 
at  the  vTOpm  time,  would  have  been  appro- 
priate; but  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial  is  not  adequate  for  the 
purpose  under  onr  practlcflk  It  ha»  been  ao 
frequently  decided  1^  this  court  that  audi  a 
motion,  based  npon  Insufficiency  of  evidence 
to  support  the  verdict,  is  addressed  to  the 
■nmd  dl8«etlon  of  the  trial  court,  and  Is  not 
assignable  oa  errw  uprai  appeal,  Uiat  tt  la 
unnecessary  to  re-ex  am  tne  or  discuss  the 
question  now;  and  we  rest  Oim  matter  by  a 
stnq^le  notation  of  the  cases  by  which  ttie 
law  io  established.  State  v.  Foot  Too,  2* 
Or.  61.  82  Fae  1031,  83  Pae.  S87.  and  casM 
dted;  State  r.  GhlMen^  82  Or.  119.  49  Pae. 
801;  State  v.  Gardner.  88  Or.  148^  64  Pa& 
800;  Machine  Ga  v.  Hovey,  86  Or.  259,  59 
Poc.  189;  and  Statt  V.  (keckett.  89  Or. 
65  Pae.  447. 

The  next  question  goes  to  the  orgnment  of 
plalntltTs  counsel  to  the  Jury.  The  cause  ot 
the  oomplalnt  Is  that  ebunsel  told  the  Jat:y 
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tliflt  plalutiff  wOTked  16  houra  a  6aj  for  a 
-whole  year  for  this  land,  and  now,  If  they 
took  It  away  from  him,  he  would  lose  his 
whole  year's  work;  that  he  was  a  poor,  hard- 
working maa;  that  Turner  Oliver  (defend- 
ant's attorney)  was  rich  and  grasping,  and 
wanted  to  take  this  land,  and  deprive  a  poor 
laborer  of  his  wages;  that  his  client  earned 
Ills  living  hy  the  sweat  of  his  brow,  and  his 
bands  were  lioray  with  honest  labor,  while 
Turner  Oliver  was  a  lawyer;  and,  to  illus- 
trate bis  poftit,  be  related  a  hmnoroos  story, 
from  which  It  was  Inferable  that  no  Uwyer 
conld  be  honest  It  is  Insisted  that  this  ta- 
gument  Is  vulnerable  to  the  criticism  that  It 
consists  of  a  statement  of  facts,  pertinent 
to  the  issues,  not  in  evidence.  An  attorney, 
in  presenting  his  case  to  the  Jury,  la  accord- 
ed a  large  degree  of  freedom,  and  is  entitled 
to  draw  from  tbe  testimony  adduced  all  legit- 
imate Infoences  of  which  it  Is  siuceptlble, 
and  to  employ  such  Illustration  and  demon- 
stration as  to  him  may  seem  best  suited 
to  direct  the  attention  of  the  Jury  to  the 
point  intended  for  emphasis.  Some  of  the 
ooonsel's  Inferences  may  have  been  farfetch- 
ed  and  simiewhat  rwnote,  bat  the  argnnKnt 
was  not  obnoxioas  to  tiie  objection  that  It 
went  beyond  the  facts  in  erldrace.  Hnba 
T.  Miller  (Or.)  68  Pae.  400. 

These  considerations  affirm  tbe  Judgment 
■of  the  court  below,  and  It  Is  so  ordered. 


(U  Colo.  An.  34) 

HARRIS  et  al.  T.  HARRIS  et  aL 

■(Court  of  Appeals  of  Colorado.    June  9,  1902.) 

MECHANIC'S  LIBN— ENPORCBMBNT— PLBAD- 
INOS-JiroOMENT. 

1.  A  complaint  in  an  action  to  enforce  a  me- 
chanic's lien,  all^ug  that  before  plalutifEs 
did  any  work  on  premises  owned  hj  detendaut 
EL  be  promised  theia  that  wliatever  sum  should 
tiecome  dtie  them  for  work  and  material  would 
be  paid  b;  him,  with  tbe  statemeat  of  lien, 
alleging  that  he  agreed  with  them  that,  if 
they  would  do  the  work,  he  would  pay  a  c«> 
tain  som,  states  a  cause  of  action  against  him 
lu  their  favor  as  mindpal  coutractors. 

2.  Tbe  validity  of  the  personal  judgment 
against  the  owner  of  premises  and  the  lien  de- 
creed against  the  premises  for  work  performed 
by  plaintiffs  under  an  original  contract  with 
such  owner  Is  not  affected  by  any  foil  are  of 
the  court  to  make  final  dlspmntion  of  the  case 
agaiost  the  person,  also  a  defendant,  with 
whom  the  owner  contracted  for  construction 
of  the  house  on  which  plaintiffs  pat  their  labor. 

Appeal  from  district  cour^  Arapaboe  coou' 

Action  Albert  J.  Harris,  surviving  part- 
ner of  James  Harris  &  Son,  against  John 
H.  Harris  and  others.  Judgm«it  for  plain- 
tiff, and  defendants  John  H.  Harris  and 
Hand  N.  Harris  anteal.  AfDrmed. 

H.  A.  Undsl^  (Westbrook  8.  Decker,  of 
ooDDsd),  for  appellants.  Thomas  B.  Stuart 
and  Oharlea  A.  Murray,  for  appellee 

GUXTER,  J.  Appellants  contend  that  the 
eause  of  action  of  the  amended-  complaint 


departs  that  of  the  original  In  this:  that  the 
cause  of  action  of  the  former  was  in  favor 
of  plaintilEB  as  subcontractors;  of  the  latter, 
in  behalf  of  plaintiffs  as  [irhicipal  contract- 
ors. 

1.  The  cause  of  action  of  the  original  com- 
plaint was  passed  upon  in  the  f(nmer  appeal 
(Harris  t.  HarrlB,  9  Colo.  App.  211,  47  Fac. 
84t),  the  court  saying:  "The  complaint  con- 
tains the  f (blowing  allegation:  'That  before 
the  doing  of  any  work  1h«e  plaintiffs 
said  John  H.  Harris  promised  these  plain- 
tiffs that  whatevOT  sum  should  become  due 
them  for  said  labor  and  matolals  would  be 
paid  by  him.'  In  the  statement  of  tbe  lien 
claim  it  was  said:  That  on  or  about  the 
lOtb  day  of  July  said  Jolm  H-  Harris,  tiie 
owner,  agreed  with  said  claimants  that.  If 
tbey  would  do  said  plastering  and  fnmlsb 
matertol  therefw,  he  would  pay  claimants 
the  sum  of  t250.'  •  •  •  The  facts  aet  out 
in  the  itatement  tPouJd,  if  establisked,  show 
an  original  contract  and  employment  hetioeen 
claiviants  and  Harris.  •  •  •  In  tbe  com- 
plaint It  Is  stated  that  the  promise  was  made 
befcx-e  appellees  commenced  work.  In  the 
statement  filed  It  was  alleged  that  the  prom- 
ise by  Harris  was  on  the  10th  of  July,  and 
that  work  commenced  upon  the  6th.  If  the 
evidence  should  show  that  the  promise  was 
made  before  the  commencement  of  the  work, 
and  was  the  inducement,  then  the  perBonal 
Judgment  might  be  given.  *  *  •  The  com- 
plaint appears  to  contain  every  important  al- 
legation and  fact,  If  established,  to  constitute 
a  cause  of  action."  (The  italics  are  ours.) 
It  Is  thus  seen  that  the  original  complaint 
stated  a  cause  of  action  against  the  defend- 
ant John  H.  Harris  as  owner  and  In  favor  of 
claimants  (then  plaintiffs)  as  principal  con- 
tractors, tinder  such  comi^int  claimants 
were  entitled  to  establish  a  lien  on  the  bet- 
tered premises.  3  Mills'  Ann.  St  8  2807.  That 
the  original  complaint  might  have  been  ob- 
noxious to  the  charge  of  misjoinder  or  du- 
plicity Is  not  the  question  before  us.  The 
question  is,  did  it  state  a  cause  of  action  in 
favor  of  the  predecessors  In  Interest  of  the 
present  plaintiffs  as  original  contractors  ? 
We  think  it  did.  If  so,  the  cause  of  action 
is  not  changed  in  the  amended  complaint 

2.  It  is  further  contended  by  appellants 
that  the  evidence  does  not  show  that  the 
contract  between  claimants,  predecessoi's  in 
interest  of  appellees,  and  John  H.  Harris, 
was  made  before  claimants  had  begun  te 
fumlsb  materials  and  perform  labor.  If  ma- 
larial (which  we  do  not  hold),  the  court 
found,  upon  conflicting  evidence,  this  fact 
established  by  claimants;  a  section  of  the 
court's  finding  being  as  follows:  "That  on 
or  about  the  eth  day  of  March,  1883,  the 
plaintiff  and  the  said  James  Harris,  as  part- 
ners, made  and  entered  into  an  agreement 
with  the  defendant  William  Miller  to  furnish 
the  material  and  lath  and  plaster  the  said 
building;  that  the  said  Miller  agreed  to  pay 
them  therefor  the  sum  of  f 250  upon  tbe  corn- 
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pletlon  of  said  plasterlBff  by  tbem;  tbat 
thereafter  tbey  notified  tbe  defendaDt  Jobn 
H.  Harris  that  Oxej  could  oot  tnut  the  Bald 
Miller,  and  would  not  do  said  work  nnleoa 
be,  the  defendant  John  H.  Harrla,  would 
agree  to  pay  them  for  the  aame,  and  there* 
upon  tbe  defendant  John  H.  Harrla  person- 
ally directed  tbe  said  Jamev  Harrla  &  Son  to 
do  said  work,  and  did  then  and  there  por- 
■onally  promise  tbat  In  consideration  of  their 
performance  of  said  woric  be  would  pay 
tbem  upon  completion  thereof  tbe  sum  of 
S250,  wblcb  was  tbe  fair  nine  of  tbe  same; 
tbat  tboeafter,  on  or  about  tbe  etb  day  of 
July,  1883,  tbe  plaintiffs  began  their  work 
under  said  contract,  and  did  furnish  In  and 
npim  said  building  all  the  labor  and  ma* 
terlals  necessary  to  complete  the  latblng  and 
plastering  of  tbe  ssme^  «nd  did  complete 
their  said  work  therein  and  thereon  on  tbe 
16th  day  of  September,  1893." 

8.  It  Is  contended  tbat  the  lien  statement 
Is  not  sufflclenUy  explicit  as  to  contract  of 
claimants  to  sustain  a  Judgment  In  their  fa- 
vor as  original  contractors.  This  contention 
Is  disposed  of  In  Harris  t.  Harris,  supra,  tbe 
court  saying:  "The  facts  set  out  In  tbe 
statement,  if  established,  show  an  wlglnal 
contract  and  employment  between  claimants 
and  Harris." 

4.  It  is  further  complained  that  tiie  court 
made  no  final  disposition  of  tiie  case  as  to 
Millar,  the  party  with  whom  appellants  con- 
tracted for  tbe  cmstmctlon  of  the  house  up- 
on which  claimants  performed  their  labor, 
and  who  was  a  party  defendant  In  tbe  pro- 
ceeding below.  We  can  see  no  reason  why 
failure  to  make  a  disposition  of  tbe  case  as 
to  MlUer  (If  there  was  such  failure)  ^onld 
affect  the  validity  of  tbe  personal  Judgment 
herein  against  John  H.  Etania,  and  tbe  lien 
decreed  upon  the  retH  estate  for  which  the 
labor  was  performed  and  material  furnished. 
Tbs  original  complaint  stftted  a  cause  of  ac* 
ticm  In  fSTW  of  these  plaintiffs  as  original 
contractors  against  John  H.  Harris  as  owner, 
and  facts  wblcb,  if  proven,  would  Justify  a 
Hen  against  the  teat  estate  Invtdved.  The 
amended  comidalnt  svesents  tbe  same  tiause 
of  action.  Hie  court,  upon  conflicting  evi- 
dence, found  tbe  cause  of  action  established, 
and  entoed  a  Judgmmt  In  accordance  thve- 
wltb.  We  see  no  reason  to  roveno  tL 

Judgment  affirmed. 

trt  Colo.  A.  B2i) 

DUNCAN  V.  THOMA&t 
(Court  of  Appenli  of  Colorado.   Jane  9,  1002.) 

INSANS  PVRSONfl  —  CONaBRTATORS  — APPEAL 
BOND— VAUDITT— ESTOPPKL  TO  DENY— SAT- 
ISFACnON— ACTIONS  ON  BOND-CHANQB  Of 
TKNUBI. 

1.  Where  the  facta  on  which  a  motion  for  a 
dumge  of  Taaoe  Is  based  are  not  la  the  bill 
«E  oxceptioas,  a  denial  ot  the  motloD  will  not 
be  reviewed  on  ippeBl. 

2.  Tbe  obligee  in  appeal  bonds  given  br  the 
same  part;  ui  the  same  action  oo  an  appeal 
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trom  the  county  to  the  ffistrict  eoart  and  from 
the  latter  to  the  snpreme  court  may  maintain 
an  action  on  either  bond,  withont  reference  to 
an  action  pending  on  the  other. 

8.  The  conlinemeat  of  the  conservator  of  an 
Insane  person  for  contempt  in  failiug  to  pay 
a  judgment  to  tbe  estate  of  the  ward  doea 
not  opente  to  satisfy  an  appeal  bond  given  by 
the  conserrator  in  the  action  in  wudi  th» 
Judgment  was  obtained. 

4.  Tbe  conserrator  of  a  lunatic,  In  an  action 
on  an  appeal  bond  given  bj  bim  to  the  estate 
oo  appeal  from  a  Jadgmeot  against  him  in  fa- 
vor of  the  estate,  la  eetonped  from  Questiou- 
Ing  the  Talldity  of  the  bond  for  want  of  a  prop- 
er obligee. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  va  an  appeal  Nrnd  hjr  James  niom- 
aa,  a  lunatic,  Ben  B.  Lindaey,  his  con- 
servator, against  Bobert  A.  Duncan.  From  a 
Judgment  ftnr  ^alutlfl;  dtfendant  appeals. 
Affirmed. 

Duncan  A  Andrews^  tor  appellant.  H.  B. 
Vaughn,  for  apiwUee, 

GUNTEB.  J.  During  the  admlnlatratloa 
of  the  estate  of  «  lunatic  In  tbe  county  court 
of  said  county,  exceptions  were  filed  to  tbe- 
report  of  tbe  conaervator,  and  on  a  bearing 
thereon  Judgment  went  In  favor  of  the  es- 
tate and  against  the  conservator  In  a  cer- 
tain amount  On  appeal  therefrom  to  tbe 
district  court  there  was  an  affirmance,  and 
on  appeal  from  tbe  district  court  to  the  sn- 
preme court  tbe  Judgment  of  the  district 
court  was  modified  and  affirmed.  In  pur- 
suance of  a  remittitur  from  the  supremo 
court  the  district  court  entered  tbe  Judgment 
as  modified,  and  ordered  tbat  the  original 
papers,  together  with  the  modified  Judgment, 
be  certified  to  tbe  county  court  for  further 
proceedings  to  enforce  the  collection  of  the 
Judgment  The  county  court  entered  up 
Judgment  as  modified,  and  ordered  the  con- 
servator to  pay  the  amount  of  such  modified 
Judgment  Into  tbat  court  Later  tbe  con- 
servator was  ordered  committed  for  con- 
tempt for  failure  to  pay  Into  court  the  sum 
adjudged  against  him.  He  remained  con- 
fined In  the  county  Jail  from  July  until  the 
following  May,  when  the  court,  being  satis- 
fied that  he  was  without  means  to  discharge 
tbe  Judgment  ordered  bis  release.  Tbe  pres- 
ent action  is  upon  the  appeal  bond  glvm  In 
the  appeal  from  the  district  to  tbe  supremo 
court  and  waa  instituted  In  October  follow- 
big  the  July  of  tlie  conservatw's  commit- 
ment  About  the  same  time  suit  was  In- 
stituted upmi  the  appeal  bcmd  given  ta  (bo 
appeal  from  tiie  county  to  the  dlstrtct  court. 
In  the  present  action  the  bond  was  Intro- 
duced, afBrmanee  of  tbe  Judgment  thereta 
mentioned  shown,  and  nonpayment  oC  th» 
Judgment  named  In  tbe  omaitlon  of  Am 
bond.  Judgment  waa  for  plaintiff,  and  flMr*. 
from  Is  tills  appeal  by  a  surety  upon  the  beaA. 
Appelant  contoids: 

1.  Tbat  the  court  below  erred  In  denyliv 
bis  apt^ication  for  a  change  ot  vuine.  ▲ 
sufficient  reason  for  declining  to  consider 
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tbls  question  Is  that  the  facts  npcn  which  It  i 
Is  bnsed  are  not  within  the  hill  ot  excep- 
tions. 

2.  That  the  trial  court  erred  in  refusing 
to  require  plaintiff  to  elect  between  the  ac- 
tions pending  v^n  ahove-mentioned  appeal 
bonds.  The  two  bonds  were  in  force,  and 
securities  for  the  afOrmed  Judgment  Wy- 
man  v.  Felker,  18  Colo.  382.  33  Pac.  1C7. 
There  Is  no  reason  -why  plaintiff  could  not 
pursue  remedies  on  the 'two  bonds  simulta- 
neously within  the  limitation  of  one  satisfac- 
tion. 

3.  That  the  Imprisonment  of  the  conserva- 
tor worked  a  satisfaction  of  the  bond.  It 
Is  unnecessary  to  consider  the  question  wheth- 
er the  imprisonment  of  the  couserrator  was 
legal  or  UlegaL  It  did  not  opeoLta  to  satisfy 
the  obligation  of  the  conserrator  or  his 
bondsmoi  herein. 

4.  That  the  bond  sued  on  is  Told  through 
want  of  an  obligee  th^ln.  As  stated  above, 
In  ft  hearing  had  upon  the  report  of  the  con- 
serrator of  a  lunatic  it  was  adjudged  that 
he  pay  k  definite  sum  to  the  estate.  In  ef- 
fecting an  appeal  from  such  judgment  the 
bond  In  suit  was  given.  It  recites  that  the 
Ciinserrator  and  bondsmen  are  bound  unto 
the  estate  of  the  lunatic  in  a  calnhi  sum, 
and  recites  as  a  condition  of  the  bond  the 
recoTery  of  the  Judgment  ordering  the  con- 
servator to  pay  over  to  the  estate  a  cer- 
tain sum;  that  on  appeal  has  been  taken 
thoi^from;  and  that.  If  such  Judgment  Is 
affirmed  and  Is  paid,  the  bond  shall  be  void, 
otherwise  In  force.  It  is  clear  that  this 
bond  was  given  to  secure  payment  of  the 
Judgment  therein  mentioned,  provided  It 
should  be  affirmed.  It  was  used  by  the  con- 
servator and  this  appellant  to  effect  the  ap- 
peaL  After  the  appeal  has  been  decided  ad- 
vosely  to  appellant,  he  now  contends  that 
the  bond  Is  not  what  he  represented  It  to 
be  when  he  used  it  In  taking  the  appeal. 
We  tblnk  him  estopped  to  Questlmi  the  valid- 
ity of  this  bond.  Dry  Goads  Go.  r,  Living- 
ston (Colo  App.)  66  Pac  413. 

Judgment  affirmed. 


(17  Colo.  App.  40) 

SYMES  T.  CHARPIOT. 
(Court  of  Appeals  of  Colorado.    May  12,  1902.) 

ABATBMENT  AND  RBVIVAI^UDOMBNTS-DI- 
RBCT  ATTACK— DEATH  OF  PAHTT— REVIVAL 
-NOTICE-JURISDICTION  OF  PERSON. 

1.  A  s^acate  prooeediog  in  the  dlBtrict  court, 
in  which  a  judgment  was  reudered,  to  vacate 
the  Mine  because  rendered  without  the  court 
obtainiDg  jurisdiction  of  the  persou,  is  a  direct 
ittack  ou  the  judgment. 

2.  A  petition  to  vacate  a  JiidfCtnent  because 
the  defeodaut  was  never  serred  and  did  not 
appear  need  not  allefre  that  tbe  defendant  had 
a  mcritnrloaa  defense. 

3.  Under  Mills'  Ann.  Code,  {  15,  declariug 
that  on  the  death  of  a  paity  to  an  action  the 
cause  of  which  snrTires,  the  court,  on  motion, 
mnj  allow  the  action  to  be  continupd  ap^iinst 
bis  reprefwntr.tive,  the  order  allowing  the  m  )- 
fion  for  such  cozitiouance  is  void  aoless  made 


on  notice  to  the  representative,  and  a  Judg- 
ment rendered  without  such  notice  la  of  no 
effect. 

Error  to  district  court,  Arapahoe  county. 

Petition  by  Sophie  F.  Symes,  administratrix, 
against  Henry  C.  Charplot,  to  vacate  a  judg- 
ment. Judgment  dlsmlsslug  the  action,  aod 
plaintiff  brings  error.  Reversed. 

Oscar  Reuter,  for  plaintiff  In  error.  Benry 
Charles  Charplot,  pro  se. 

GUNTER,  J.  Suit  was  agnlnst  the  princi- 
pal and  sureties  upon  an  otticlal  bond.  Among 
the  sureties  waa  O.  O.  Symes.  Defendants 
answered.  Thereafter  Symes  died.  This  or- 
der was  made:  "At  this  day  comes  William 
M.  McGulre,  an  attorney  of  record  herein, 
and  suggests  to  the  court  the  death  of  the 
defendant  O.  G.  Symes,  and  on  his  motion  It 
Is  ordered  by  the  court  that  the  executrix, 
Sophie  F.  Symes,  be  substituted  party  defend- 
ant iu  place  and  stead  of  G.  G.  Symes,  de- 
ceased." Sophie  F.  Symes  received  no  notice 
of  the  application  -for  tbls  order.  Judgment 
was  taken  against  the  defendants  and  Sophie 
F.  Symes.  as  administratrix  of  Q.  G.  Symes. 
This  Judgment  was  vacated  on  application  of 
plaintiff  therein,  dismissal  entered  as  to  all 
other  defendants,  and  Judgment  rendrred 
against  Sophie  F.  Symes,  as  administratrix. 
At  no  time  was  notice  or  summons  served  on 
the  administratrix  making  her  a  party  to  the 
action.  At  no  time  did  she  in  person  or  by 
counsel  appear  therein.  The  present  action 
was  a  proceeding  in  the  district  court  of  Arap- 
ahoe county,  wherein  the  above  judgment 
was  rendwed,  to  vacate  the  same.  From  a 
Judgment  dismissing  the  action  plaintiff  there- 
in Is  here  on  error. 

Defendant  In  error  contends: 

1.  This  is  not  a  direct  attack  upon  the 
Judgment  assaulted.  The  contrary  Is  ruled 
hi  Wilson  v.  Hawthorne,  14  Cola  630,  24  Pac 
M8,  20  Am.  St  Rep.  290. 

2.  Tbe  failure  of  the  complaint  herein  to  al- 
lege that  a  meritorious  defense  exists  to  the 
action  in  which  Judgment  was  rendered  Is 
fatal  to  Its  Btstlng  a  cause  of  action.  That 
such  avermrat  Is  not  essential  Is  decided  In 
Wilson  T.  Hawthorne,  supra;  Keely  V.  Im- 
provement Co.  (Colo.  App.)  65  Pac.  4C6. 

3.  Plaintiff  In  oror  contends  the  failure  to 
bring  the  administratrix  into  court  by  notice 
or  process  of  some  character  is  fatal  to  the 
Judgment  rendered  against  her.  The  ques- 
tion presented  Is,  not  whether  a  judgment 
against  decreed,  taken  after  death.  Is  void, 
but  whether  a  judgment  taken  against  his 
parsonal  representative  without  acquiring  ju- 
risdiction of  her  person  is  void.  It  Is  Imma- 
terial what  the  rule  was  at  common  law  as  ta 
death  abating  an  action.  Our  Code  prescribes 
(UUls'  Ann.  Code,  I  15):  "An  action  shall 
not  abate  by  the  death  *  *   *  of  a  party 

*  *    *    If  the  cause  of  action  survive. 

•  •  •  In  case  of  the  death  •  •  •  the 
court  on  motion  may  allow  the  action  to  be 
continued    •    •    •    against  hia  represeuta- 
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tlve.**  Tbe  Code  here  prescribes  Utms 
upon  wtalcb  the  personal  representatlTe  may 
be  made  a  party;  that  Is,  by  an  order  made 
on  motion.  Snch  order  Is  void  unless  made 
on  notice^  Taylor  t.  Derry,  4  Colo.  App.  109, 
35  Pac.  60.  No  notice  of  tbe  order  making 
the  administratrix  a  party  having  bem  glTen, 
It  Is  void.  Taylor  v.  Derry,  sufKra.  As  the 
administratrix  was  never  ta  any  manner  a 
party  to  tbe  action  in  whlcb  tbe  assaulted 
judgment  vras  rendered,  the  Judgment  therein 
against  her  was  void. 
Judgment  below  reversed. 

On  Rehearing. 
<June  80,  1902.)  ' 

Fending  an  action  against  G.  6.  Symes, 
and  after  issue  Joined,  he  died.  Plaintiff  In 
error  became  his  adn^nlstratrlx.  Thereafter, 
without  her  appearing,  being  noticed,  or  sum- 
moned, an  order  was  made  continuing  the  ac- 
tion against  her  as  administratrix,  and  Judg- 
ment had  against  her  as  such.  Was  this  a 
valid  Judgment?  "It  Is  familiar  and  univer- 
sal rule  tttat  a  judgment  rendered  by  a  court 
having  no  Jurisdiction  of  either  the  parties  or 
the  subject-matter  is  void,  and  a  mere  nullity, 
and  will  be  so  held  and  treated  whenever  and 
for  whatever  purpose  It  is  sought  to  be  used 
or  rdled  on  as  a  valid  Judgment"  Blacic, 
Judgm.  §  218.  See,  also.  Smith  v.  Morrill,  12 
Colo.  App.  233,  236,  55  Pac.  824;  Great  West 
Mia  Co.  V.  Woodmas  of  Alston  Min.  Co.,  12 
Colo.  46,  20  Pac.  771,  13  Am.  St  Rep.  204; 
Wilson  V.  Hawthorne,  14  Colo.  630,  24  Pac. 
548,  20  Am.  St  Rep.  200.  The  reason  for  this 
rule  la  the  right  of  opportunity  to  be  heard 
before  Interests  are  adjudged.  Such  reason- 
ing and  rule  apply  to  the  present  case.  By 
operation  of  law  tbe  administratrix  (plalntlfF 
In  error)  was  liable  for  certain  of  the  alleged 
obligations  of  the  deceased.  For  such  as 
were  not  binding  upon  the  deceased,  for  such 
as  did  not  survive,  she  was  not  liable.  When 
dued  upon  an  alleged  liability,  she  had  a  right 
to  tbe  opportunity  of  availing  berself  of  the 
above  defenses,  or  any  other  defense  she 
might  have  bad,  before  being  judicially  de- 
clared liable,  and  thereby  concluded  as  to  her 
defenses  except  those  jurisdictional.  This 
right  was  not  accorded  her.  The  court  never 
bad  Jurisdiction  of  her.  In  consequence  the 
Judgmait  rendered  against  her  was  Invalid. 
This  was  our  conclusion  In  the  original  ruling, 
and,  as  this  remains  unchanged,  tbe  petition 
for  rehearing  wQl  be  d^ed. 

Denied. 


(17  Colo.  App.  466) 

STMES  V.  PEOPLE,  to  Use  of  CHARPIOT. 

(Court  of  Appeals  of  Colorado.    May  12,  1002.) 

ITOOMENTS— ATTACK— JURISDICTION— NO- 
TICB^-PRODATE  COURTS. 

Ou  an  application  In  the  proI>ate  court  to 
be  allowed  to  file  an  allesed  valid  Judinnent 
afraingt  au  admlulRtrator,  the  defense  that  the 
Judgment  Is  invalid  because  the  court  render* 


ing  it  never  had  Jorisdictlon  of  his  person,  he 
having  had  no  notice,  is  not  a  collateral  attack, 
and  may  be  set  up. 

On  Rehearing. 

1.  A  judgment  rendered  affaiost  an  adminis- 
trator in  an  action  attempted  to  be  revived, 
and  without  bis  appearing,  is  void. 

2.  Tfae  defense  of  lack  of  jurindiction  of  the 
defendant  is  available  In  an  action  on  tfae  judg- 
ment against  him. 

3.  Ou  application  in  the  probate  court  for 
permission  to  file  an  alleged  valid  jadgment 
against  the  administrator  tor  elasRificntiou 
among  claims  against  an  estate,  that  court 
has  jurisdiction  to  entertain  the  defense  that 
tbe  judgment  was  rendered  without  jurisdiction 
of  toe  defeudant. 

Appeal  from  Arapahoe  county  court 
Proceedtags  to  the  estate  of  G.  Q.  Symes. 
Application  to  file  a  Judgment  by  tbe  people 
for  the  use  of  Henry  C.  Charplot  assignee, 
against  Sophie  F.  Symes,  administratrix. 
From  a  Judgment  granthig  the  application, 
the  admlnistrattix  a^ieala.  Reversed. 

Oscar  Renter,  for  appellant   Henry  Gharlee 

Charplot,  pro  se. 

GTTNTEB,  J.  Pending  administration  on 
the  estate  of  G.  G.  Symes,  appellee  tendo^d 
for  filing  and  classification  Judgment  sought 
to  be  annulled  In  Symes  v.  Charplot,  decided 
at  the  present  term  of  this  court  ond  reported 
In  69  Pac.  311.  To  the  filing  and  cUsslfica- 
tlon  of  the  Judgment  appellant  objected  that 
the  Judgment  was  void  for  tbe  same  reason 
as  nrged  in  such  case  pending  on  error,— that 
Is,  tliat  tfae  court  rendering  such  Judgment 
TUixer  acquired  Jurisdiction  of  the  person  of 
the  defendant  therein,  Sophie  F.  Symes,  ad- 
ministratrix,—and  offered  to  show  the  absence 
of  such  Jurisdiction.  Tbe  trial  court  ruled 
against  such  contention  by  appellant  on  tfae 
ground  that  It  was  a  ocdlBteial  attack  on  sncfa 
Judgment,  and  declined  to  receive  tbe  evi- 
dence tendered.  The  above  case  oo  error  and 
the  present  case  differ  merdy  in  this:  In 
the  former  a  complaint  was  filed  in  the  die- 
trlct  comt  to  annul  tiie  Judgment  because 
tbe  ooort  never  had  Jnrlsdietlon  of  the  person 
of  the  defendant  tiierein.  the  iwesent  ease 
the  admlnlatratrlx.  u  a  defense  to  what  was, 
bi  effect,  a  suit  npon  snch  Judgment—that 
la,  the  arolicatlon  for  Its  filing  and  clasalfiGa- 
tton  aa  a  valid  Judgment— sought  as  mat- 
ter of  defense  to  show  that  such  Jndtment 
was  invalid,  because  the  court  never  acquired 
Jurlsdictlmi  of  the  person  of  defoidant  there- 
to. As  stated  above,  the  county  ooort  decUn- 
ed  to  permit  snch  defense  m  the  gronnd  fliat 
It  vraa  a  ccdiateral  attack  oa  snch  Judgment 
That  It  was' not  a  collateral  attack  is  at  rest 
In  this  Jurisdiction.  In  Wilson  v.  Hawthorne, 
14  Colo.  5S0.  BS3,  24  Pac.  S48,  20  Am.  St.  Rep. 
280,  an  actltm  was  brought  In  the  county 
court  to  reoovor  tfae  balance  due  upon  a  cer- 
tain other  Jodgmoit  formeriy  rendered  In  the 
same  court  The  answer  set  np  that  tiie  de- 
fendimt  in  the  actim  In  which  the  Judgment 
sued  on  was  recovered  had  never  been  serv- 
ed with  sommraia,  bad  never  appeared,  and 
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bad  neTer  authorized  counsel  to  appear  for 
iilm.  ,  These  allegations  contradicted  the.  rec- 
ord. The  court  held  that  a  cross  complaint, 
based  upon  these  facts,  for  annulment  of  the 
Judgment,  stated  a  cause  of  action,  and  said: 
"Though  the  authorities  are  somewhat  con- 
victing upon  questions  of  this  kind,  we  think 
that  the  better  doctrine  Is  that  a  judgment 
rendered  without  obtaining  Jurisdiction  of  the 
person  may  be  Impeached  and  set  aside  by 
a  proceeding  In  eauity  for  that  purpose;  that 
Id  such  proceeding  the  recitals  of  the  record 
wIU  not  be  taken  to  Import  absolute  verity; 
and  also  that  an  action  brought  upon  a  Judg- 
ment pronounced  without  obtaining  jurisdlc- 
ti(»i  of  the  person  of  the  defendant  may  be 
defeated  by  a  proper  answer,  under  a  system 
of  procedure  allowing  equitable  defenses  to 
be  Interposed  In  all  clrll  actI<Hi8."  In  Smith 
T.  Morrill,  12  Colo.  App.  233,  &6  Pac.  824, 
judgment  had  been  rendered  against  a  defend- 
ant in  the  district  court  of  one  county,  ex- 
ecution sued  out  thereon,  and  placed  in  the 
bands  of  a  sheriff  of  another  county.  A  pro- 
ceeding in  equitr  was  instituted  in  the  last- 
named  county  to  enjoin  further  proceeding 
upon  the  Judgment,  which  was  claimed  to  be 
▼old  by  reason  of  want  of  personal  Jurisdic- 
tion of  defendant  by  the  court  rendering  the 
Judgment  It  was  held  that  the  proceeding 
was  not  a  collateral  attack,  and  that  It  would 
He.  We  think  that  the  defQise  tendered  here- 
in in  the  county  coort  to  the  filing  and  classi- 
fication of  the  claim  should  have  been  en- 
tertained. 
Judgment  reversed. 

On  Rehearing. 

(Time  SO.  1002.) 

The  Judgment  tendered  for  classIficatloD  as 
fl  valid  judgment  was  void  because  rendered 
without  jurisdlctlcm  of  the  defoidant  the  ad- 
ministratrix. Symes  v.  Cbarplot,  60  Pac.  311. 
This  defense— lack  of  Jurisdiction  of  the  de- 
fendant In  the  court  rendering  the  judgment 
— was  available  to  the  defendant  in  any  pro- 
ceeding on  the  Judgment  Wilson  v.  Haw- 
thorne, 14  Colo.  530,  24  Pac.  648,  20  Am. 
St.  Rep.  200;  Smith  v.  Morrill,  12  Colo.  App. 
233,  55  Pac.  824.  It  was  within  the  Jurisdic- 
tion of  the  county  court  sitting  -for  probate 
bnsiness  when  such  Judgment  was  tendered 
for  classification  as  a  claim  against  the  es- 
tate to  entertain  this  defense,  and,  if  estab- 
lished,—as  It  was,— to  decline  to  classify  the 
Judgment  as  a  valid  claim.  "Whatever  may 
he  the  law  in  England,  or  In  any  other  states 
of  the  Union,  we  are  clearly  of  the  opinion 
that  under  our  constitution  and  statutes  the 
connty  court.  In  all  matters  pertaining  to  pro- 
bate business,  has  as  ample  powers  and  as 
full  Jnrisdictlon  with  respect  thereto  as  hare 
tbe  district  courts  of  this  state  over  matters 
within  their  Jurisdiction.  Const  art  0,  8  23; 
Mills'  Ann.  St  S  10(H;  Schlink  v.  Maxtou, 
153  III.  447,  38  X.  E.  1063."  Clemos  v.  Fox, 
25  Colo.  30,  45,  53  Fac.  225.   We  remain  of 


the  opinion  that  tbe  county  court  should  have 
held  the  Judgment  tendered   invalid,  and 
should  have  declined  to  classify  It  as  a  claim 
against  tbe  estate. 
Petition  for  lehearlng  denied.  Doiled. 


(18  Colo.  App.  30) 

DENVER  LIFE  INS.  GO.  v.  PRICE. 

(Court  of  Appeals  of  Colorado.   June  9,  1902.) 

INSURANCE— LIFE  POLICY— PROOF  OF  DEATH 
— BFFECT—BSTOPPBIj— EVIDBNCEJ— BURDEN 
OF  PROOF— APPKAIx-FINDINGS. 

1.  The  burden  of  proving  that  phenacetin 
la  a  narcotic,  and  that  insured  died  of  an  over- 
dose thereof,  is  on  defendant  in  an  action  on  a 
life  policy  defeuded  on  the  grounds  tbat  the 
death  was  within  a  clause  avoiding  the  policy 
in  case  death  was  caused  by  narcotics. 

2.  A  finding  of  fact  by  the  court  not  mani- 
festly against  the  weight  of  the  evidence  Is 
coucinsiTe  on  appeal. 

8.  A  pbysldan  making  prDofs  of  death  of  In- 
sured stated  that  he  died  of  paralysis  of  the 
heart,  due  to  an  overdose  of  pheuacetiu;  but 
he  had  not  attended  insured  at  or  before  his 
death,  and  relied  on  hearsay  that  insured  had 
taken  a  dose  of  the  drug  the  evening  before. 
The  company  had  notice  several  months  before 
the  trial  of  an  action  ou  the  policy  that  the 
beueficiary  denied  the  physldan's  statement. 
Held,  that  the  act  of  the  beaeQciary  in  answer- 
ing a  question  in  the  proofs  of  loss  as  to  the 
cause  of  death  by  referring  to  the  phyBlelan's 
statement  did  not  estop  her  from  denying  that 
the  physician  stated  the  true  cause. 

4.  A  benefidary,  in  an  actiou  on  a  life  jfoi- 
Icy,  may  give  evidence  denying  the  cause  of 
death  stated  in  tbe  proof  of  death,  made  by  a 
physician  who  did  not  attend  insured,  with- 
out first  filing  a  new  statement  correcting  such 
mistake,  In  case  there  was  no  attending  physi- 
cian at  the  time  of  the  death,  and  the  cause 
of  the  deatb  Is  alleged  to  be  unknown. 

Ai^eal  from  district  court,  Arapahoe  coun- 
ty. 

Action  on  a  life  policy  by  IMj  L.  Price 
against  tlie  Denver  Insurance  Oompanr. 
From  ft  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Westbrook  S.  Decker,  H,  A.  Undsley,  and 
Charles  F.  Fury,  for  app^ant  W.  D.  Reld 
and  ^rson  B.  Dines,  tor  appellee. 

WILSON,  P.  J.  This  suit  was  upon  a  pcSl- 
cy  of  life  Insurance.  The  defense  was  based 
upon  a  provision  In  the  policy  that  if  the  In- 
sured should  use  alcoholic,  narcotic  or  other 
stimulants  so  as  to  Impair  health,  or  cause 
death  tiiereby,  then  the  policy  should  be  null 
and  void.  It  was  alleged  In  the  answer  that 
the  Insured  "deliberately  and  on  his  own  mo- 
tion, and  In  disregard  of  its  effects  npon  bis 
life,  took  a  large  and  over  dose  of  phenacetin, 
—the  same  being  a  narcotic,— and  that  the 
taking  of  whl<di  phenacetin  was  the  sole 
cause  of  the  death."  In  the  replication  the 
allegation  tbat  tbe  Insured  died  from  an  over- 
dose of-  phenacetin  was  denied,  and  It  was 
averred  that  death  was  from  some  natural 
cause,  unknown  to  the  plaintiff.  By  tbe 
pleadings  two  issues  were  presented:  <1) 
Whether  phenacetin  was  a  narcotic.  (2) 
Whether  death  was  caused  by  an  overdose  of 
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It.  These  were  questions  of  fact,  and  tbe 
burdeu  to  prove  eaoh  waa  upon  the  defendant 
company.  The  finding  of  the  court  waa  ad- 
verse to  the  defendant,  and  not  being  man- 
ifestly against  the  weight  of  the  evidence,  and 
It  being  ample  to  support  the  finding,  this 
court  Is,  under  the  well-settled  rule,  bouod 
by  It 

The  chief  contention  of  defendant,  however, 
upon  which  it  relies  for  a  reversal  of  the 
judgment,  grows  out  of  the  proofs  of  death. 
It  appears  that  In  what  is  called  the  "Certifi- 
cate of  the  Attending  Physician,"  appended 
to  and  made  a  part  of  the  proof  of  death, 
made  out  upon  a  printed  form  furnished  by 
the  company,  the  physician.  In  answer  to  the 
printed  question,  "State  the  remote  cause  of 
death  and  all  predisposing  features,"  stated, 
"Paralysis  of  the  heart,  due  to  an  overdose 
of  phenacetln."  It  was  claimed  that  the  ben- 
eficiary, wife  of  the  deceased,  adopted  and 
was  bound  by  this  answer,  because  In  the 
statement  made  out  by  her,  constituting  a 
part  of  the  proof  of  death,  also  made  out 
upon  a  printed  form  furnished  by  the  com- 
pany. In  answer  to  a  question  as  to  the  cause 
of  death,  she  replied,  "See  physician's  state- 
ment." It  was  shown  by  the  testimouy  of 
the  physician  himself,  who  made  out  the  cer- 
tificate, that  he  was  not  In  attendance  upon 
the  deceased  before  or  at  the  time  of  his 
death;  that  death  was  very  sudden,  and  he 
(the  physician)  did  not  see  the  insured  until 
after  he  waa  dead;  and  that,  In  making  out 
the  statement  as  to  the  cause  of  death,  he 
relied  upon  hearsay;  he  having  been  told  by 
a  clerk  of  the  deceased  that  the  Insured  had 
the  evening  before  his  death  taken  a  dose  of 
phenacetln.  Even  this,  however,  was  denied 
by  the  clerk  In  his  testimony.  Notwithstand- 
ing these  facts,  defendant  urges  that  the 
plaintiff  was  estopped  from  denying  that  death 
was  from  any  other  cause  than  that  stated 
In  this  certificate  of  the  attending  physician, 
which  she  had  adopted  as  her  answer  in  her 
affidavit  making  proof  of  death,  and  that  it 
was  reversible  error  in  the  court  to  permit 
evidence  to  be  received  contradicting  this  cer- 
tificate. The  position  of  defendant  Is  con- 
trary to  the  overwhelming  weight  of  author- 
ity. Even  If  the  physician  In  this  case  had 
been  the  attending  physician  of  the  insured. 
It  has  been  held  by  very  high  authority  that 
the  ben^clary  should  not  be  held  responsible 
for  any  misstatement  contained  therein  not 
caused  by  her.  Cushman  v.  Insurance  Co., 
TO  N.  Y.  79.  In  that  case  it  was  said  by  the 
court,  speaking  of  the  beneficiary:  "He  was 
responsible  for  the  statement  made  by  bim- 
self,  but  not  for  the  statements  which  he 
was  required  to  procure  from  the  attending 
physician,  the  officiating  clergyman,  and  the 
undertaker.  Such  statements  were  procured 
at  the  request  of  the  defendant  for  its  infw- 
matlon,  and  It  must  take  them  for  what  they 
may  be  wortb.  The  plaintiff  bad  no  means 


of  compelling  answers  In  such  statements  ta 
suit  himself."  None  of  the  elements  of  an 
estoppel  are  shown  here.  The  defendant  did 
not  rely  upon  this  statement,  and,  so  relying, 
change  Its  situation  in  any  manner  so  as  to 
contract  or  hwur  any  liability.  Before  It  was 
made,  that  had  occurred  (namely,  the  death 
of  tbe  insured)  which  gave  rise  to  its  liability. 
If  any  existed.  The  disproof  of  the  statement 
made  in  the  certificate  of  the  attending  physi- 
cian did  not  create.  Increase,  or  change  the 
liability  of  defendant.  The  utmost  extent  to 
which  the  authorities  go  Is  that  a  benefidary, 
in  a  salt  upon  a  policy  of  life  insurance, 
should  not  be  allowed  to  dispute  a  statem^t 
In  the  proof  of  loss  as  to  the  cause  of  death, 
for  the  first  time,  at  tbe  trial;  that  a  defend- 
ant must  have  some  notice  of  the  Intention 
to  deny  it  In  this  Instance  the  defendant 
had  ample  notice,  this  being  specifically  given 
In  the  replication  filed  by  plaintiff  several 
months  before  the  case  came  to  trial.  See 
Bliss,  Ins.  8  265;  McMaater  v.  Insurance  Co., 
55  N.  T.  229,  14  Am.  Rep.  239;  Fisher  v. 
Association,  1S6  Pa.  13,  41  Atl.  467;  Hanna  t. 
Insurance  Co.,  150  X.  Y.  530.  44  N.  E.  1099; 
Insurance  Co.  v.  Dick,  44  h.  R.  A.  846  (s.  c. 
76  N.  W.  9).  To  the  report  of  the  last  cited 
case,  which  was  by  tbe  supreme  court  of 
Michigan,  is  appended  an  able  and  Instructive 
note.  In  which  the  whole  question  here  pre- 
sented Is  folly  reviewed,  and  a  large  number 
of  authorities  cited.  In  support  of  its  conten- 
tion, defendant  relies  chiefly  upon  two  author- 
ities: Campbell  v.  Insurance  Co.,  10  Allen, 
213;  Irving  t.  Insurance  Co.,  1  Bosw.  507. 
As  we  read  them,  tb^  do  not  support  Its 
position,  but,  on  the  contrary,  ar^  as  far  as 
they  go,  in  accord  with  the  geno^  weight 
of  authority.  They  do  not  hold  that  an  incor- 
rect statement  in  proote  of  loss  cannot  be  dis- 
puted or  corrected.  Tlie  extent  to  which  they 
go  is  that  the  correction  or  denial  could  not 
be  first  made  known  to  the  Insurers  at  the 
trial  of  the  action  to  reeorer  for  the  loss,  and 
for  the  obTlona  reaaui  that  the  correctioQ 
or  denial  at  such  a  time  would  be  a  surprise. 
Id  referring  to  tfam  cases  the  United  States 
supreme  court  said,  "Neither  of  the  cases 
can  be  considered  as  deddli^  that  the  In- 
sured is  e8t(9ped  by  an  wnmeoas  etatraient 
of  a  fact  in  tiie  proofs  of  loss  funtlshed  by 
him,  even  tiiough  the  true  statement  of  that 
fact  be  a  condltlcni  of  the  policy."  Insurance 
Oo.  T.  Schwenk.  M  U.  S.  007,  24  L.  Ed.  294. 
It  cannot  be  sold  that  any  duty  devolved  upcoi 
the  plaintiff  to  have  procured  and  furnished 
a  new  8tat«uent  correcting  the  mistake,  be- 
fore she  should  hare  been  pomltted  to  fur- 
nlsb  her  proofs,  because  tben  was  do  attend- 
ing pliysidan,  and  this  was,  of  course,  Im- 
possible. The  cause  of  death  as  allied  in  her 
r^lcatlcm  was  miknowii. 

We  think  there  was  no  error  In  the  rulings 
or  findings  of  the  court,  and  the  Judgment 
will  be  affirmed.  AfDnned. 
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RIZER  ct  al.  V.  PBOPLB  ex  rd. 

(Court  of  Appeal!  of  Oolorado.   Jaii*  9,  1902.) 

HUNICIPAL  CORPORATIONS  —  SPECIAL  ELEC- 
TIONS—DUTY  OP  COUNCIL  TO  CALL-DISCRB- 
TION  —  STATL-TES  —  CONSTRUCTION  —  MAN- 
DAM  UB-PARTI ES—D  B  M  AN  D-^  U  DOU  BNT. 

LMillB*  Aon.  St  I  4488.  directiiig  the  dtr 
eMincII  to  order  a  ■pecial  election  aa  soon  aa 
practicabi*  to  fill  a  Tacanc;  In  the  office  of 
mayor,  is  mandatory;  the  making  of  such  order 
bdne  practicable  at  any  regnlar  meeting. 

2.  Mills'  Ann.  St.  {  1688,  providiog  that  ape- 
ctal  elections  shall  not  be  held  onless  required 
^  the  pablic  good,  doet  not  giT*  the  dty  coud- 
al  power  to  refase  to  call  auch  election. 

3.  The  fact  that  there  is  no  appropriation  for 
tke  expeuaea  of  the  ipedal  election  doea  not 
aotborize  tha  council  to  refnae  to  call  it.  eape- 
dally  Tvhen  the  aunaal  aixmiprlation  ordinance 
antborixed  by  Mills'  Ann.  St.  H  4447.  4488,  to 
be  made  by  the  council  daring,  the  last  fiacal 
ouarter,  can  he  made  at  the  time  when  the  ape- 
aal  election  is  required  to  be  ordered. 

4.  Mandamna  will  lie  to  compel  a  city  coon- 
cU  to  order  a  special  election  tor  mayor  to  fill 
a  Tacancy,  aa  reqaired  by  Mills'  Ann.  St.  I 
4488,  without  prior  demand  on  the  council  for 
•nch  order,  and  a  refusal  thereof;  the  duty  en- 
l^ned  on  the  conncil  being  public  in  Its  nature, 

6.  A  private  citisen  may  malntitln  mandamaa 
b  the  name  of  the  people  to  compel  the  city 
council  to  order  an  oectTon  to  fill  a  vacancr  in 
the  office  of  mayor,  as  reqaired  by  Mills'  Ann. 
fit  {  448a 

6.  A  judgment  In  mandamns  to  compel  a  dty 
conndl  to  order  a  apedal  election  for  mayor, 
as  required  by  MIIIb'  Ann.  St  I  4488,  sbonld 
follow  the  language  of  the  atatnte,  and  direct 
that  the  council  order  aach  election;  and  the 
Bie  of  the  word  "call,"  though  not  soffldent  to 
InTalldate  the  jndgmiBnt,  Is  not  strictly  acca- 
nte. 

.  SkTor  to  district  court,  Pueblo  c<raaty. 
Mandamus  by  the  pet^Ie,  on  the  relatlcoi  of 
certain  private  ddz^is,  asalnat  3.  B.  Rlzer 
and  otho-i,  to  compel  them*  la  their  capacity 
u  the  couiicll  <tf  a  city,  to  call  a  special  elec- 
tiou.  tw  mayor.  From  a  Judgment  awarding 
a  peremptory  writ,  tha  respondenta  bring  er- 
ror. AiBrmed. 

IL  J.  GalUgan  and  F.  B.  McAUney,  for 
frfalntUTs  In  error.  J.  S.  Bber,  pro  aa.  Cbaa. 
WL  Oast  and  Miles  Saundeta,  fer  defendants 
IB  error. 

THOMSON,  7.  At  the  regular  election  beld 
In  the  city  of  Pueblo  In  April,  1901,  Geoi^ 
F.  West  was  duly  elected  ma  jot  of  that  city 
for  the  term  commencing  in  that  month,  and 
ending  In  April,  1903.  Mr.  West  died  in  De- 
cember, 1901;  and  on  the  4th  day  of  January. 
190Q,  the  city  council  appointed  J.  Q.  Rizer 
to  temporarily  act  aa  mayor.  In  February, 
1902,  at  a  regular  meeting  of  the  dty  council, 
the  members  being  all  present,  a  resoIuti<Hi 
was  ofTo'ed  for  the  calling  of  a  eipeclal  election 
for  mayor  to  s^ve  the  unexpired  term  of  Mr. 
West,  which,  upon  being  submitted  to  a  vote, 
was  rejected.  Aftorwards,  during  the  same 
month,  at  a  regular  meeting  of  the  coundl, 
the  members  being  all  present  another  reso- 
lution, providing  that  a  special  election  be 
called  to  fill  the  vacancy,  was  offered  and 
dtfeated.  This  action  was  brought  In  the 
name  of  the  people  of  ttie  static  on  the  rela^ 


tlon  of  a  number  of  residents,  electors,  and 
taxpayers  of  the  city  of  Pueblo,  to  compel 
the  dty  council  to  cause  a  special  election  to 
be  called  for  the  purpose  of  electing  a  mayor 
to  flll  the  vacancy.  The  answer  to  the  alter* 
native  writ  alleged  that  no  demand  had  ever 
been  made  upon  the  reaptrndents  for  a  special 
electlcm.  It  denied  that  tbey  did  not  Intend  to 
call  a  apedal  election.  It  averred  that  they 
would  do  so  as  soon  as,  In  their  opinion  and 
discretion,  such  action  would  be  practicable^ 
but  that,  in  thdr  opinion  and  Judgm^t,  and 
ta  the  exercise  of  their  discretion.  It  bad  nev- 
er  been  practicable  since  the  death  of  Mr. 
West  It  alleged  further  that  there  was  no 
appropriation  to  which  resort  could  be  had 
for  the  payment  of  the  expenses  of  a  special 
election;  that  there  was  no  unexpended  mon- 
ey provided  for  in  the  annual  ai^ropriatlon 
ordinance  for  the  fiscal  year  beginning  April 
1.  luui.  which  could  be  legally  used  in 
the  paymott  of  sudi  expenses;  that  the  avail- 
able funds  in  the  treasury  were  required  by 
the  dty  for  other  than  election  purposes;  and 
that  the  ordering  of  a  special  electlpu  required 
an  Investigation  of  facts  and  the  exercise  of 
judgmwt  The  answer  also  raised  the  que»- 
tlou  of  the  legal  capacity  of  the  relators  to 
bring  the  action.  The  cause  was  submitted 
upon  the  alternative  writ  and  answer.  The 
court  adjudged  the  answer  insuffident  and 
awarded  a  peremptory  writ  Tbe  respond- . 
ents  have  brought  the  Judgment  here  for  re- 
view by  writ  of  error. 

The  following  points  are  made  in  behalf  of 
the  respondents:  First  It  rested  in  the  dis- 
cretion, or  at  leaat  in  the  Judgment  of  the 
respondents,  to  say  when  the  election  should 
be  ordered;  second,  no  appropriation  for  the 
expenses  of  the  election  bad  been  made,  and 
there  was  no  available  money  In  the  treasury 
which  could  be  lawfully  used  for  their  pay- 
ment; third,  before  the  respondents  were  le- 
gally bound  to  act  a  demand  upon  them  for 
action  must  be  made;  fourth,  the  relators,  be^ 
ing  private  citizens,  could  not  institute  tha 
proceeding  In  the  name  of  the  people,  except 
upon  the  refuMU  of  the  attwney  goaeral  to 
act 

1.  The  following  occurs  In  our  statute  cchi* 
cemlng  municipal  corporations:  "In  case  of 
tbe  mayor's  death,  disability,  resignation,  or 
oth«  vacation  of  hla  office,  the  dty  council 
shall  order  a  special  dectlon  as  soon  as  prac- 
ticable to  flll  the  vacancy  for  the  remainder 
of  the  term  of  office,  and  may  appoint  some 
qualified  dector  to  act  aa  mayor  until  such 
special  dectlon."  Mllla'  Ann.  St  |  4488.  In 
thlB  connection,  it  Is  the  effect  of  tbe  words 
"as  soon  as  practicable"  upon  which  counsel 
disagree.  The  view  of  the  question  taken  for 
the  respondents  la  thus  expressed  in  argiH 
ment:  "To  order  a  special  dectlon  under 
that  statute  Is  not  a  ministerial  act  but  an 
act  that  requires  Investigation,  and  the  exer- 
cise ol  discretion  and  Judgment  to  determine 
when  It  is  practicable."  The  proposition  that 
mandamus  does  not  lie  to  control  discretion  or 


Digitized  by  Google 


316 


69  PAOIFIO  BHPOBTEB, 


(Cola 


Judgment  requires  no  dtatlon  of  authorities, 
8o  tbat  tbe  question  la  whether  the  l&Dguage 
of  the  law  leaves  anything  to  the  discretion 
or  judgment  of  the  council.  It  Is  true  that 
the  statute  does  not  require  sctlon  within  a 
specified  number  of  days  after  the  Tacancy 
occurs;  but,  tf  it  furnishes  a  rule  by  whlcb 
the  time  tor  action  by  the  council  may  be 
ascertained,  then,  on  the  principle  that  what 
may  be  made  certain  Is  certain,  the  efTect  Is 
the  same,  and  tbe  duty  to  move  equally  per- 
emptory. The  word  "practicable"  means 
"feastble."  An  act  Is  practicable  of  wblcb 
conditions  or  circumstances  permit  the  per- 
formance. Tbe  proceedings  of  a  city  council 
must  be  conducted  at  meetings  lawfuly  con- 
Tened,  otherwise  tbey  are  void.  Tbe  statute 
empowers  It  to  determine  the  time  and  place 
of  holding  Its  meetings,  and.  when  It  is  regu- 
larly assembled,  It  Is  prepared  for  tbe  exer* 
else  of  Its  functions,  and  tbe  transaction  of 
its  lawful  business.  Until  legally  In  session, 
It  Is.  of  course.  Impracticable  for  It  to  ordo* 
■n  election  to  fill  tbe  vacancy;  but,  at  its  first 
regular  meeting  after  tbe  vacancy  occurs, 
there  Is  no  reason  why  It  may  not  proceed 
to  the  ordering  of  an  election.  The  statutory 
provision  we  have  quoted  seems  to  contem- 
plate the  making  of  tbe  order  first,  and  then 
the  selection  of  some  elector  to  act  as  mayor 
until  the  election  shall  take  place;  Bat  whetta* 
er  tbe  language  may  be  so  construed  or  not, 
In  virtue  of  the  powers  with  which  the  stat- 
ute bas  clothed  tbe  city  council.  It  may,  In 
conformity  with  law,  order  the  election  at  Its 
first  regular  meeting  after  tbe  ofilce  becomes 
vacant  It  was  at  a  regular  meeting  that  Mr. 
Bhser  was  appointed  to  act  as  mayor.  Tt 
was  therefore  practicable  for  the  respondrats 
then  to  make  the  necessary  order.  Bubse- 
quently  It  was  at  a  regular  meeting  tbat  tbe 
flrst  resolution  was  oftered  looking  to  the  hold- 
ing of  an  election,  and  at  that  time,  also,  tbe 
making  of  the  order  was  practicable;  and  It 
was  again  practicable  when  tbe  second  resoln- 
tlon  was  presented.  Tbe  law  determines  the 
question  of  practicability,  and.  wben  tbe  mak- 
ing of  tbe  f»der  for  the  Section  became  pne- 
tlcable,  tbe  respondoits  wtthont  dlscre- 
tlOD  to  njt  or  tbe  power  of  judgment  to  deter- 
mine^ that  tt  was  Impracticable.  Bee  Btate  t. 
School  Directors  of  City  of  Sprtngfleld,  74  Mo. 
21.  Bnt  for  tbe  respondents  tt  Is  nrged  tbat 
tbe  proton  wa  liaTe  quoted  must  be  con- 
strued In  connectloD  with  secUon  1688,  Mills' 
Ann.  St.,  whlcb  reads  as  follows:  **8peclal 
elections  shall  be  conducted  and  the  results 
tiiereof  canvassed  and  certlfled  in  all  respects 
as  near  as  practicable  in  like  manner  as  gen- 
eral dectlMis,  except  as  otherwise  provided; 
tmt  special  elecUona  shall  not  be  held  unless 
when  required  by  public  good,  and  In  no  case 
wltliln  ninety  days  next  preceding  a  gen- 
sral  dectlon."  It  is  argued  that  tbe  deter- 
mination of  the  qnestitm  wbeth^  a  special 
dectlra  to  fln  a  vacancy  eanaed  by  tbe  death 
ot  the  mayer  Is  required  by  the  public  good 
nqulrw  tin  azecclie  oC  judgment  by  the  dty 


council,  and  that  this  proceeding  must  fall 
because  such  exercise  is  not  subject  to  Judi- 
cial contFot  But  even  if  that  section,  wblcb 
occurs  among  statutory  prorlaions  rdatlug 
solely  to  the  election  of  members  of  tbe  legis- 
lature, and  of  state  and  county  officers,  and  to 
tbe  manner  of  filling  vacancies  occurring  in 
legislative,  state,  and  county  ofRces,  could  be 
held  applicable  to  municipal  offices.  It  still  af- 
fords no  ground  for  counsd's  contention.  I^e 
argument  rests  upon  a  false  assumption. 
However  the  question  concerning  the  public 
good  may  arise,  or  In  what  manner  soever  It 
must  be  determined  In  other  cases,  the  law 
has  decided  It  in  this.  It  Is  not  left  to  tbe 
judgment  of  tbe  council.  The  mayor  Is  an 
indispensable  factor  in  the  municipal  govern- 
ment. Every  ordinance  passed  by  the  cotm- 
cU,  and  every  resolution  or  contract  adopted 
by  It,  Involving  tbe  expenditure  of  money, 
must  be  submitted  to  the  mayor;  and  unless 
It  receives  bis  approval  and  signature,  or  un- 
less, after  be  has  disapproved  It  ft  la  passed 
or  adopted  by  a  majority  of  two-thirds  of  the 
members  elected  to  tbe  council,  it  bas  no 
validity.  S  Mills*  Ann.  St  |  4442a.  All  com- 
missions, licenses,  and  permits  granted  by 
the  authority  of  the  council  must  be  signed 
by  bim.  2  Mills'  Ann.  St  I  4487.  The  ma- 
chinery of  the  munldpal  government  could 
not  move  without  the  mayor.  Now,  the  office 
of  mayw  can  be  filled  only  by  the  suffrages 
of  the  qualified  voters  of  the  city.  Tbe  mayor 
can  be  chosen  In  no  otber  way.  If  be  die  or 
resign,  the  council  may  appoint  a  quallfled' 
elector  to  act  as  mayor  until  the  office  can 
be  again  filled  by  election.  But  the  appointee 
is  not  the  mayor.  He  b  simply  a  sobstltute. 
His  appointmoit  la  a  mere  temporary  expe- 
dient,  designed  to  avoid  a  anspoislon  <v  Inters 
mptlon  of  tbe  office  during  the  time  whidi 
must  elapse  before  a  mayor  can  be  elected. 
Tbe  law  glvea  the  people  the  right  to  haTo- 
tiw  office  filled  by  a  man  at  their  own  chtriee^ 
and  hence  tbe  provision.  In  ciae  of  a  Tseank 
cy,  of  afl(»ding  Iton  as  early  an  ovpurluDlty- 
as  Is  practicable  to  sdect  the  person  wbo 
shall  fill  It  So  far  as  the  dty  Is  concerned, 
tt  Is  the  theory  of  the  law  fliat  the  pnbltc 
good  reqohrea  that  tbe  office  of  mayor  shall  be 
filled  by  a  person  chosen  by  tbe  peoide,  and 
not  for  them.  Whether  tiie  public  good  re- 
quires a  spedal  election  to  fln  a  vacancr  li» 
the  office  of  mayor  has  not  bera  left  an  open 
question. 

2.  We  do  not  think  the  fact  that  the  M 
annual  appropdation  (or  election  expenses 
bad  been  practically  ezhanated  by  the  gen- 
eral election  which  followed  It  fnmlshea  the 
respondents  with  any  valid  reason  for  refus- 
ing to  order  the  election.  Tbe  statnte  made  It 
their  Imperative  duty  to  do  so  as  soon  as  prac- 
ticable, and  tbey  had  no  altwnatiTe  bpt  t» 
obey  Its  requirement  Bee  Qlbbs  t.  Bartiett 
63  Cat  117.  If  additional  appr(q)rlation  was 
necessary,  the  statute  provides  a  method  for 
securing  It,  whlcb,  for  aught  tiiat  appeara  In 
the  umver,  was  mtlrely  feasible.   2  Ulll^ 
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Ann.  St  i  4447.  But  If  lack  of  fouds  Troold 
excuse  the  calling  of  a  special  election.  It 
wonld  also  rellere  the  coimcU  firom  the  duty 
at  bolding  &  genial  election.  Tbere  migbt  be 
a  failure  to  make  an  appropriation  for  the  ex- 
penses of  tbe  general  election,  and,  so  being 
without  funds  to  defray  those  e^>enBe8,  the 
council  might  rtfnae  to  take  the  necessary 
steps  for  holding  It.  TboB  the  Incumbents 
might  bold  fast  to  tfaelr  offices  t<a  an  Ind^- 
nlte  period.  Tbe  requirements  of  the  law  can- 
not be  thus  evaded.  Bat  even  If,  under  other 
drcnmstances,  some  validity  might  be  cfmeed- 
ed  to  the  excuse  of  want  of  funds,  the  facts 
and  conditions  dlsdosed  by  tiie  record  before 
ua  would  render  It  unavailable  In  this  ac- 
tion. The  fiscal  year  of  each  city  and  town 
commences  on  the  Ist  day  of  April  of  each 
year.  It  is  the  duty  of  the  council  during  the 
last  quarter  of  each  fiscal  year  to  pass  tiie 
annual  appropriation  ordinance  for  the  ensu- 
ing year,  apprbpriattng  sufficient  moneys  to 
defray  the  necessary  expenses  and  llablUtlea 
of  the  corp«watlon.  2  Mills'  Ann.  8t  |  4447. 
The  mayor  died  in  December.  The  last  quar- 
ter of  the  fiscal  year,  commenced  on  the  1st 
day  of  January  following.  If  the  election 
had  been  ordered  as  the  law  requires,  the  an- 
nual apprc^ziatton  wdlnance  coold  have  been 
passed,  nnd  the  expenses  of  the  election  pro- 
vided for  faefwe  any  outiay  would  have  been 
required.  The  day  tor  the  election  could  have 
been  so  fixed  that  the  appropriation  would 
have  been  avallaMe.  The  duty  of  ordering 
the  election  Invidved  the  dnt}'  at  doing  what- 
ever dae  might  be  requisite  tm  the  purpose  of 
holding  it 

8.  These  relators  have  no  private  interest, 
peculiar  to  tlianaelves,  in  the  act  or  duty  the 
performance  of  whldi  Is  demanded.  If  they 
had,  demand  and  refusal  would  be  an  esasnr 
tlal  precedent  cmdltlon  to  the  relief  aon^^t 
But  the  weight  of  autbi^ty  la  that  where  a 
duty  Is  enj(dned  by  law  which  la  strictly  pob- 
Uc  in  its  nature,  and  conc^nia  one  Individual 
no  more  than  anotiie^,  00  formal  demafid 
or  refnaaJ  Is  necessary.  The  law  constltnteB 
Uie  demand;  and  the  neglect  to  perform,  the 
refusal.  High,  Extr.  Bern.  1 41;  State  v,  Oity 
of  Bahway,  38  N.  J.  Law,  110;  People  v. 
Town  of  Mt  Morria,  187  IlL  676,  27  N.  B.  757; 
Oroville  &  V.  B.  Co.  v.  Plumas  Co.,  87  Cal. 
3K4:  19  Am.  &-Eng.  Bnc.  Law  (2d  Ed.)  7B0. 

4.  The  objection  that  the  rdators,  being 
mffely  private  citizens,  have  no  right  to  the 
remedy  songht  In  this  proceeding,  cannot  be 
sustained.  They  are  seeking  the  enforcement 
(tf  a  public  right  In  a  case  like  this  the  peo- 
ple are  regarded  as  the  real  party,  and  It  is  not 
necessary  that  the  relator  should  have  a  ape- 
dal  Interest  In  the  result,  or  that  he  should 
be  a  public  officer.  A  private  citlzoi  may  be 
a  relator,  where  a  public  right  Is  sought 
to  be  euf<»rced.  People  v.  Collins,  19  Wend. 
66;  HamUton  v.  State,  3  Ind.  452;  Pike  Co. 
V.  People,  11  Hi.  202;  State  v.  St  Louis 
School  Board,  131  Mo.  SOS,  33  S.  W.  3:  High, 
flixtr.  Bem.  |  431.  It  is  true  that  on  the  ques- 


tion lyho,  in  each  case,  may  be  a  relator,  the 
authorities  are  not  unanimous,  but  the  doc- 
trine of  the  cases  we  liave  eUsA  is  the  doc- 
trine of  our  supreme  court.  Wheeler  v.  Irriga- 
tion Co.,  9  Colo.  248. 11  Pac  103.  It  Is  sug- 
gested, however,  that  the  utterance  in  the 
opinion  delivered  In  the  case  last  cited,  affect- 
ing the  question  of  the  necessary  qualifica- 
tions of  a  relator.  Is  ma-e  dlctumj  and  there- 
fore not  authority.  Until  the  court  responsi- 
ble for  It  r^ects  It  as  dictum,  we  sfaali  accept 
it  as  a  stat^ent  of  the  law. 

The  Judgm«it  b^ow  awards  a  peremptory 
writ  commanding  ttie  respondents  to  "call"  a 
special  election.  Exception  is  taken  to  the 
phraseolcgy.  The  word  used  In  the  statute  Is 
*^rder."  The  meaning  of  the  language  of  the 
Judgmmt  cannot  be  very  well  misunderstood. 
It  uses  "call"  as  synonymous  with  "order."' 
Nevertiieless  It  is  not  strictly  accurate,  and, 
although  we  think  the  Judgment  good  as  it 
stands,  to  obviate  possible  technical  objec- 
tUm  it  ^ould  be  amended  so  as  to  conform 
to  the  statutory  phraseology.  The  court  la 
directed,  without  motion,  so  to  amend  it,  and, 
as  the  time  named  in  the  judgment  for  mak- 
ing the  order  has  dapsed,  to  further  amend  It 
by  fixing  another  date  f6r  action  by  the  re- 
apondents,  and  aa  amended  It  to  affirmed. 
Affirmed. 


m  Colo.  App.  s> 

CHICAGO,  B.  I.  &  P.  BT.  CO.  v.  MILLS. 
(Court  of  Aiveals  of  Colorado.   Jane  9,  1902.) 

RBCBIPT-CONCLDStVBNBSS. 
Where  au  employe  receirea  monthly  a  time 
check  for  $50,  bearing  a  receipt  for  him  to 
sign,  acknowledging  full  settlement  for  the 
time  specified,  by  aigniiig  which  he  obtains  the 
money,  the  receipt  is  coDclosive,  he  claiming 
that  he  was  to  receive  $56  per  month,  and  the 
employer  claiming  that  he  waa  to  receive  only 
fSO,  except  on  a  condition  never  performed. 

Appeal  from  El  Paso  county  court. 

Action  by  E.  H.  Mills  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plalntJfT,  and  defendant  appeals. 
Beversed. 

Albert  B.  Pattison,  for  appelant 

THOMSON,  J.  This  Snlt  waa  brought  by 
aK>eUee  against  appellant  before  a  Justice  of 
the  peace.  Ttie  cause  went  by  appeal  to  the 
county  court,  where  it  was  tried  before  a 
jury.  The  verdict  was  for  the  plaintUC. 
Judgment  was  entered  on  the  verdict  tor  $70^ 
and  the  defendant  ap{>eala  to  this  court 

The  claim  made  by  the  plaintiff,  as  appears 
from  bis  testimony,  was  that  he  was  employ- 
ed for  tlie  defendant  as  carpenter,  and,  as  he ' 
fiumished  his  own  1»o1b,  was  to  receive  for 
his  work  $55  per  month.  He  wwked  14 
mouOis,  and  at  the  end  of  each  month  re* 
ceived  a  time  check  for  foO,  to  which  was 
attached  a  receipt,  to  be  signed  by  him,  when 
the  money  should  be  paid  to  htm.  The  mon- 
ey was  regularly  paid,  and  the  receipt  signed. 
The  form  of  the  time  checks  and  receipts  was 
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exemplified  by  the  following,  giveii  for  No- 
Tember,  1898,  tbe  last  month  of  the  plaintiff's 
'work,  and  Introduced  la  evidence  by  tbe  de- 
fendant: 

"Form  A  340. 

"Payable  by  Agent  at  Roswell 

"CHICAGO,  ROCK  ISLAND  ft  PACIFIC 
RT.  CO. 

•Time  Check  No.  4,949. 

"Horton,  Not.  30,  IflGS. 
"E.  H.  MUls  has  worked  as  car  repairer 
at  Roswell,  C.  O.,  during  the  month  of  No- 
Tember,  1898. 

1  month  at  $50  per  month  Am't     S50  00 

at  $     per   Am't  S  

Board  dne   $  $  

u     M  it 

Bal.  payable  on  this  check  $G0  00 

"Approved: 
"[Signed]    J.  M.  FItz  Gibbon.  Cy., 

"A.  &  M.  P.  &  B. 
"tSlgnedl  C.  W.  Snider,  G.  0. 

"I  hereby  acknowledge  to  have  received  of 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Co.,  by  the  hand  of  H.  Wlldman,  Agt,  foil 
settlement  for  the  number  of  days*  work  spec- 
ified on  tbe  face  of  this  check. 

"[Signed]  B.  H.  MlUs,  Payee. 

"[Slg.]   O.  K.      O.  H.  Randall,*  Witness. 

"(In  case  of  signature  by  mattL)" 
Stamped  across  face: 

"Not  Transferable.   Dec.  27,  189S. 

'Tald  Treas.    T,  a** 

Xlie  man  with  authority  to  employ  carpen- 
ters and  car  repairers  was  the  foreman  of 
the  roundhouse.  Mr.  Adams.  Mr.  Adams,  to- 
gether with  Mr.  Lucas,  chief  car  Inspector 
under  him,  made  the  contract  with  the  plain- 
tiff. When  his  first  time  check  came,  the 
plaintiff  told  Mr.  Lucas  that  It  was  $5  ahort,^ 
that  tt  called  for  only  $50,— and  the  latter 
said  he  would  see  to  It  The  subject  was 
not  mentioned  to  Mr.  Adams.'  Prior  to  this 
employment,  the  plaintiff  had  been  working 
for  the  defendant  at  $50  per  month.  When 
he  received  his  final  check,  he  protested  that 
^S6,  and  not  $50,  per  month,  was  what  he  was 
to  receive.  Nevertheless  he  signed  the  re- 
ceipt He  brought  this  suit  to  recover  the 
nnimld  fS  per  month. 

The  testimony  of  Mr.  Adams  fw  the  de- 
fendant was  that  his  agreement  to  raise  the 
plaintiff's  wages  $5  per  month— thus  making 
tt  $55  per  month— was  expressly  conditioned 
upon  his  performance  of  the  work  of  car- 
penter and  car  Inspector,  which  work  he  never 
performed.  That  the  defendant  never  as- 
sented to  the  plaintiff's  claim  of  $55  per. 
monUi  Is  evident  from  tbe  record.  Aside  from 
the  testimony  of  Mr.  Adams  that  be  was  not 
to  receive  that  sum  unless  be  rendered  cer- 
tain specified  services,  which  he  did  not  ren- 
der, we  have  the  fact  that  the  time  check 
tot  each  month  recited  services  as  car  repair^ 


er,  and  not  as  carpenter,  and  allowed  him  $50, 
and  not  $55.  for  his  work  during  that  month. 
When  the  time  check  came  into  his  hands,  it 
advised  him  that  the  company  classed  blm  as 
car  repairer,  and  proposed  to  pay  him  as 
wages  $50  per  month,  and  no  more.  With  no- 
tice that  the  company  placed  its  entire  indebt- 
edness to  blm  tor  bis  month's  work  at  $50, 
he  took  the  money,  and  signed  a  paper,  In 
which  be  acknowledged  that  his  claim  for 
the  month  was  settled  in  full.  It  is  laid  down 
in  the  books  In  general  terms  that  a  receipt 
for  money  Is  only  prima  facie  evidence  of 
payment,,  and  may  be  explained  or  contradict- 
ed by  parol  evidence.  Bat  the  rule  Is  appli- 
cable only  to  cases  where  tbe  money  Is  due 
and  the  amount  is  undisputed.  If  there  Is 
no  disagreement  as  to  the  amount  a  receipt 
for  a  less  sum  In  fall  of  tbe  entire  demand 
does  not  bind  the  creditor,  because  It  la 
without  consideration.  But  the  rule  does 
not  apply  to  a  payment  made  before  the  ma- 
turity of  tbe  debt  to  tbe  acceptance  of  ar- 
ticles other  than  money  in  discharge  of  the 
liabiUty.  Fitch  V.  Sutton,  5  Btast  280;  Pln- 
nel's  Cases,  5  Ook^  117;  Boyd  v.  Hltchcodc. 
20  Johns.  76,  11  Am.  Dec.  247;  Kellt^  v. 
Richards,  14  Wend,  lift;  Bonnell  v.  CSiambw- 
Itn,  26  Conn.  487.  Neither  Is  the  rule  appli- 
cable to  the  settlement  of  an  unliquidated  de- 
mand effected  fairly,  and  with  full  knowledge 
of  all  the  facts;  and  a  receipt  In  full,  given 
upon  sach  settlement,  Is  conclusive  against 
the  party  giving  it.  A  claim  is  liquidated 
wtarai  tbe  amount  due  is  fixed  by  law,  or  has 
been  ascertained  and  agreed  upon  by  the  par- 
ties; otherwise  it  Is  not  And  when  It  Is  not 
payment  of  whatever  amount  received  in  full 
settlement  of  the  debt,  extlngnishes  the  claim, 
and  the  receipt  given  on  tlie  settlement  can  be 
avoided  only  upon  evidence  of  the  same  na- 
ture as  that  required  to  set  aside  a  contract 
Nor  is  the  settlemait  affected  by  the  fr't 
that  the  creditor  receives  only  what  the  debt- 
or concedes  to  be  dne.  or  tbat  he  takes  the 
money  under  protest  Btlll  asserting  his  claim 
to  the  balance.  Simmons  v.  Almy,  108  Blau. 
S3;  Railroad  Co.  v.  Allen,  46  Ark.  217;  T)re«t 
V.  Price,  47  Neb.  875,  66  N.  W.  831;  Tanner 
V.  Merrill.  108  Mlcb.  58,  65  N.  W.  6M,  81 
U  R.  A.  171,  62  Am.  St  Rep.  687;  Poller  r. 
Kemp,  138  N.  Y,  231.  33  N.  B.  1034.  20  U  R. 
A.  785;  Fuller  v.  Crittenden,  0  Conn.  401,  23 
Am.  Dec.  3G4;  Gnldager  v.  Rockwell,  14  Colo. 
458.  24  Pac.  566.  In  tbe  case  at  bar  the  par- 
ties disagreed  as  to  the  terms  of  the  plain- 
tiff's employment  He  claimed  he  was  to  re- 
ceive $55  per  month.  For  the  defendant  It 
was  denied  that  he  was  to  receive  that  sum, 
except  upon  a  condltitm,  which  was  never  per- 
formed. He  bad  previously  been  working  for 
the  defendant  at  $50  per  month.  Tbe  com- 
pany continued  his  employment  at  tbe  same 
figure,  and  a  time  check  for  tbat  sum  was 
regularly  delivered  to  him,  which  entitled  him 
to  the  money,  provided  he  should  receive  It  in 
full  paymrat  of  the  amount  dne  him.  He 
was  not  compelled  so  to  receive  It  Be  could 
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have  asserted  Ub  claim  by  a  proper  proceed- 
ing, and  had  the  dlspnted  question  settled. 
But  wben,  with  knowledge  that  the  money 
was  payable  to  talm  on  condition  of  a  full 
discharge  of  the  company  from  liability  on 
account  of  wages  then  due,  be  voluntarily 
took  it,  he  assented  to  the  company's  terms, 
and  the  receipt  which  he  gave  concludes  him. 

The  Judgment  will  be  reversed,  and  re- 
manded for  dismisaal  of  the  action.  Re- 
rened. 

(8  Idabo,  6S9) 

McNA^IEE  T.  STEELia  IHstrict  Judge. 
(Supmne  Court  of  Idaho.   June  12.  1902.) 

WRIT  OF  REVIBW— VOID  ORDER. 

Writ  Of  review  will  lie  to  review  an  order 
suspendinfT  an  attorney  from  practice,  made 
without  application  and  without  nutice  to  such 
attoruef,  who  has  do  opportuuity  to  be  heard, 
as  such  order  la  void  for  want  of  Jarisdictioo. 
(Syllaboa  by  the  Court.) 

Action  by  Clay  McNamee  for  writ  of  re- 
view against  Edgar  C.  Steele,  district  Judge, 
to  annul  an  order  suspendiug  plaintiff  from 
practice  as  attorney  at  law.   Order  annulled. 

'Willis  Sweet  and  Fremont  Wood,  for  plaln- 
tur.   W.  B.  Borah,  for  defendant 

PER  CURIAM.  It  appears  from  the  pe- 
titltm  and  exhibits  thereto  attached  and  from 
-the  return  of  the  defendant  to  the  writ  that 
the  defmdant  as  the  Judge  of  the  district 
court  of  the  Second  Judicial  district,  did.  on 
the  16th  day  of  May,  1902,  without  applica- 
tion ther^or,  and  without  notice  to  plaintiff, 
'Who  had  no  opportuni^  hatever  ot  jwesent- 
Ing  his  defense,  make  an  order  suqio^hig 
the  plaintiff  from  practicing  law  as  an  attor- 
ney In  all  the  courts  of  this  state  for  a  pe- 
riod of  one  year.  Said  order  Is  void,  be- 
cause the  Judge  had  no  Jurlsdlctlrai  to  make 
the  same.  It  Is  therefwe  ordered  by  this 
court  that  the  order  suspending  plaintiff 
from  practicing  law  as  an  attorney  in  the 
(Wurts  of  this  state,  made  as  aforesaid,  be, 
and  the  same  hereby  Is,  annulled.  No  oosts 
to  be  taxed. 

* 

(8  Idaho.  638) 

GOODE  T.  STEELE,   District  Judge. 
(Supreme  Goort  ot  Idaho.    June  12,  1002.) 
WRIT  OF  RHTVIEW— VOID  ORDER. 
Writ  of  review  will  lie  to  review  an  order 
disbarring  bu  attorney  from  practice,  made 
without  application  aud  witlioiit  notice  to  such 
attorney,  who  has  no  opportunity  to  be  heard, 
■s  such  order  is  void  for  want  of  jurisdiction. 
(SylhibuB  by  the  Court) 

Writ  of  review  by  Geo.  W.  Goode  against 
Bdgar  C.  Steele,  district  Judge.  Order  set 
aside. 

Willis  Sweet  and  Fremont  Wood,  for 
plaintiff.   W.  E.  Banh,  for  defendant 

PER  CURIAM.  It  appears  from  the  peti- 
tion and  exUblts  thereto  attached,  and  from 


the  return  of  the  defendant  to  tbe  writ,  that 
the  defendant  as  Judge  of  the  district  court  of 
the  Second  Judicial  district,  did,  on  the  15tb 
day  of  May,  1902,  without  application  there- 
for, and  without  notice  to  plaintiff,  who  bad 
no  opportunity  whatever  of  presenting  his 
defense,  make  an  order  disbarring  the  plain- 
tiff from  practicing  law  as  an  attorney  In  all 
tbe  courts  of  this  state.  Said  order  is  void, 
because  the  Judge  had  no  Jurisdiction  to 
make  the  same.  Said  order  should  be  an- 
nulled, and  It  is  therefore  ordered  by  this 
court  that  the  said  order  be,  and  tbe  same 
hereby  is,  annulled.   No  costs  to  be  taxed 


(8  Idaho,  487} 

HADLBY  V.  CLARK  et  al. 

(Supreme  Court  of  Idaho.    June  7,  1902.) 

MORTOAGEl— ASSUMPTION    OP    PAYMENT— ES- 
TOPPEL-EX  EC  UTI 0  N . 

1.  When  one  piirchascs  laud,  and  it  Is  re- 
cited in  the  deed  that  the  land  conveyM  is 
subject  to  a  mortgage,  the  land  is  as  effectual- 
ly charged  with  the  incumbraDce  of  the  mort- 
gage debt  as  if  the  purchaser  expressly  as- 
sumed the  payment  of  the  debt  or  bad  himself 
executed  the  mortpage, 

2.  Where  the  amount  of  an  existiug  mort- 
gage is  deducted  from  tbe  purcliase  price  of  the 
mcumbered  property,  ana  the  pui-ehaser  as- 
sumes to  pay  it.  in  such  a  case  be  is  estopped 
to  deny  the  validity  of  the  mortgage  for  auy 
reasou. 

3.  In  a  mortgafice,  where  the  husband's  name 
does  not  appear  m  ttie  body  of  the  instrument, 
but  only  as  a  siguer  thereof,  and  Its  execution 
Is  duly  acknowledged  by  him,  it  is  as  valid  as 
though  his  name  appeared  in  the  same  where 
ever  his  wife's  name  appears  ther^. 

(Syllabus  by  tbe  Court.) 

Appeal  from  district  court  Bingham  coun- 
ty; J-  C.  Rich,  Judge. 

Action  by  Hannah  Hadley  against  Evlyn  R. 
Clark  and  others.  Judgment  for  plaintiff,  and 
defendant  O.  W.  F.  Durham  appeals.  Affirm- 
ed. 

B.  E.  C9ialmer8,  toe  appellant  Jcdm  W. 
Jones  and  N.  H.  Clark,  for  respondent 

SULLIVAN,  J.  This  la  an  action  to  fore- 
close two  mortgages.  Tbe  action  was  brought 
by  X.  H.  Clarl£,  Esq.,  tbe  husband  of  the 
defendant  Evl^n  R.  Clark,  as  attorney  tor  the 
plaintiff,  Hannah  Hadley.  Subsequently  au 
amended  complaint  was  filed,  by  which  the 
said  X.  H.  Clark  was  made  a  defendant  and 
John  W.  Jones,  Esq.,  was  substituted  as  the 
attorney  for  the  plaintiff.  The  appellant  de- 
murred generally  to  the  amended  complaint, 
which  demurrer  was  overruled,  and  thereup- 
on appellant  answered,  aud  put  In  Issue  many 
of  tbe  material  allegations  of  tbe  complaint. 
After  trial  Judgment  was  as  prayed  for  In 
tbe  complabit.  This  appeal  Is  upon  the  Judg- 
ment roll,  and  rests  upon  tbe  general  demur- 
rer to  the  complfliut. 

The  foliowing  facts  appear  from  the  record: 
On  June  3,  1S97,  the  defendant  Eviyu  R. 
Clark  purchased  the  land  and  premises  de- 
scribed in  the  mortgages  referred  to  in  the 
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comiilaint  from  the  plaintiff,  Haonnb  Hadlc-y, 
and  on  July  9,  1897,  to  secure  the  piin-iiase 
price  of  sflld  land,  executed  to  said  Hadley 
two  promiRsory  notes,  for  ^325  each,  and, 
to  secare  the  same,  executed  and  delivered 
the  two  mortgages  sued  on  herein.  Said  mort- 
gages were  signed  h7  Bald  Evlyn  B.  Clark 
and  her  buBband,  N.  H.  OlnrtE,  hut  the  hus- 
band's name  appeared  nowhere  In  said  mort- 
gages, except  when  he  signed  the  same,  and 
In  the  acknowledgment  thereto.  That  there- 
after the  said  Clarks  sold  said  mortgnged 
premises  to.  the  appellant,  G.  W.  P.  Durham, 
«nd  conveyed  the  same  to  him  by  warranty- 
deed,  wherein  and  whereby  said  premises 
were  conveyed  subject,  however,  to  said  mort- 
gages; and  said  Durham  entered  Into  the 
possession  of  said  premises  under  said  con* 
veyance,  and  Is  now  In  possession  of  said 
premises  under  said  ccmveyance,  and  Is  now 
In  possessloQ  thereof  and  enjoying  the  same, 
and  refuses  to  pay  said  notes  and  Interest  due 
theretm,  and  contends  that  the  court  ered  In 
overruling  said  demurrer  for  the  following 
reasons:  (1)  That  the  mortgages  In  question 
were  not  the  mortgages  of  the  dtfendant  K 
H.  Clark,  the  husband  ci  the  mortgagor  Et- 
lyn  B.  aark;  that  the  dtfoidant  Bvlyn  R. 
Clark  was  a  married  WMoan,  and  could  not 
execute  a  I^al  mortgage,  being  Incompetent 
hj  reason  of  her  coverture;  @)  and  that  said 
amended  complaint  does  not  state  a  cause  of 
action,  In  that  It  Is  shown  that  said  mortgages 
were  executed  by  a  married  woman,  and  does 
not  allege  that  they  were  executed  for  the 
use  or  beneflt  of  the  separate  property  of  said 
married  woman,  or  tor  her  use  and  benefit. 

The  record  shows  that  the  appellant  pur- 
chased said  premise  and  the  conveyance  to 
him  from  the  Clarks  recited  the  tact  that  said 
premises  were  subject  to  the  payment  of  said 
mortgages;  and  It  Is  also  shown  that  said 
mortgages  were  of  record  In  the  office  of  the 
recorder  of  the  county  wherein  said  land  was 
situated.  By  the  fact  that  said  convince 
recited  that  said  premises  were  subject  to 
said  purcliase-price  mortgages,  said  land  was 
as  effectually  charged  with  the  Incumbrance 
of  the  mortgage  debts  as  If  the  purchase  had 
expressly  assumed  the  payment  of  the  debt,  or 
bad  himself  executed  said  'mm^gagns.  1 
Joues,  Mortg.  (3d  Ed.)  602.  As  Is  usually 
done  In  such  cases,  the  amount  of  the  mort- 
gage Is  deducted  from  the  purchase  price 
of  the  Incumbered  pro[>erty,  and  the  grantee 
undertakes  to  pay  the  mortgage  debt,  and  In 
such  a  case  he  Is  effectually  estopped  to  deny 
the  vnlldity  of  the  mortgage.  Johnson  v. 
Thompson,  120  Mass.  396;  1  Jones,  Real  Prop. 
{  261;  Green  v.  Turner,  38  Iowa,  112.  In  the 
'Case  of  Burke  Land  St  Live  Stock  Co.  v. 
Wells,  Fargo  &  Co..  00  Pac  67,  this  court 
held  that  though  a  mortgage  would  be  held 
void,  If  the  stockholders  or  cwporatlon  were 
<!oni plaining,  yet  the  parties  who  bought  the 
property  subject  to  such  mtntgage  were,  while 
retaining  the  property  purchased  subject  to 
said  uiortgnge,  estopped  to  deny  the  validity 


thereof.  In  the  case  at  bar  the  husband  only 
Joined  In  said  mortgages  by  duly  signing  and 
acknowledging  the  ececiitlon  thej-eof.  The 
wife  and  husband,  or  either  of  them,  are  as 
effectually  estopped  from  denying  the  execu- 
tion of  either  of  said  mortgages  as  though 
they  were  as  formal  as  they  could  be  made 
by  any  conveyance,  and  for  that  reason  they 
could  not  c<mte8t  the  validity  thereof.  For 
that  reason,  as  well  as  for  the  reason  that  ap- 
pellant assumed  the  payment  of  said  mort- 
gagee, he  Is  estopped  from  denying  their  va- 
lidity. 

The  Judgment  Is  aflOrmed,  yrtOi  coats  In  fo- 
vor  of  respondent 

QUARLES,  0.        and  8T0CESLAQEB, 
concur. 

(8  Idaho,  Bsu 
•    CANTON  COUNTY  T.  TOOLS  et  sL 
{Supreme  Court  of  Id&ho.   June  9.  1903,) 

ROADS— BSTABLISHHBNT—PSnnON— 
PLEADING. 

1.  An  allegatioD  In  a  complaint  that  a  peti- 
tion which  was  presented  to  a  board  of  county 
commissioners  was  ''signed  by  a  number  of 
more  than  ten  residents  and  taxpayers  of  said 
road  district"  is  a  sufllcieut  averment  to  show 
that  said  petitiouen  wen  taxable  for  road  pur- 
poses. 

*2.  A  complaint  which  alleges  that  a  peti- 
tion for  the  establishment  of  a  road  was  pre* 
seated  to  the  board  of  county  commlssionws. 
and  that  It  was  accompanied  with  a  bond,  and 
that  said  bond  was  filed,  and  avers  that  the 
commissioners  appointed  viewers  to  sarvey  and 
view  said  road,  and  tbat  said  board  received 
and  accepted  the  report  of  said  viewers,  suffl- 
dently  snows  that  said  bond  was  approved 
by  the  board. 

3.  It  Is  true  that  boards  of  county  commis- 
rioners  are  statutory,  and  derive  all  thdr  pow- 
ers from  the  statutes,  yet  it  is  sufficient  it,  in 
discharging  a  power  vested  In  the  board  by 
statute,  it  substantially  complies  with  all  tne 
requirements  of  the  statute,  as  a  literal  com- 
pliance is  not  required. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Canyon  conn^; 
Oeorge  H.  Stewart,  Judge. 

Actltm  by  the  county  of  Canyon  agaluat  J. 
J.  Toole  and  J.  L.  Johnson.  Jadgmeat  for 
defendants,  and  plaintiff  appeals.  Reversed. 

Frank  Martin.  Atty.  Gen.,  and  H.  A.  Grif- 
fiths, Co.  Atty.,  for  appellant.  Frank  J> 
Smith,  tat  rrapondeuts 

QTTAIILES,  C.  J.  This  action  was  com- 
menced by  the  appellant,  as  plaintiff,  to  con- 
demn a  strip  of  land  belonging  to  the  re- 
spondent J.  J.  Toole,  25  feet  wide  and  one- 
half  mile  long,  and  another  strip  of  land  be- 
longing to  the  respondent  J.  L.  Johnson,  2S 
feet  wide  and  one-half  mile  loag.  The  com- 
plaint alleges  the  corporate  existence  of  the 
appellant  coun^,  after  which  the  aUegattona 
In  said  complaint  are  as  follows: 

"(1)  That  the  county  of  Canyon,  plalntur 
herein,  Is  a  municipal  corporation,  created 
and  existing  by  virtue  of  the  laws  of  Idaho. 

"(2)  That  on  AprU  6,  1890,  then  was  fllod 
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with  the  clerk  of  the  board  of  county  com- 
mlsBioners  of  said  county  a  petition  for  the 
opening  of  a  public  road  In  road  district  No. 
1  in  the  said  county  from  a  point  on  the  cen- 
ter of  the  south  line  of  section  14;  and  from 
thence  running  In  a  northerly  direction  one 
and  one-half  miles  to  the  center  of  section  11; 
tlience  In  an  easterly  direction  %  mile  to  the 
center  ot  the  east  line  of  said  section;  thence 
in  a  DCHtherly  direction  %  mile  to  the  north- 
east corner  of  the  said  section;  and  thence  In 
an  easterly  direction  one  and  Mie-eighth  miles 
to  the  Intersection  of  the  present  county  road, 
as  shown  on  the  plat  attached  hereto,  and 
marked  'Kxhlblt  A,'  and  signed  hy  a  number 
of  more  than  ten  residents  and  taxpayers  of 
the  Bald  road  district  That  thp  said  petl- 
tkm  set  forth  and  particularly  described  the 
safd  proposed  road,  and  the  owners  of  the 
land  throagh  which  the  said  proposed  road 
would  run.  and  the  probable  cost,  necessity, 
and  advantages  of  the  same,  and  that  the 
said  petition  was  accompanied  with  a  good 
and  sufficient  bond. 

"(3)  That  thereafter,  and  on  April  10, 1899, 
at  the  regular  meeting  of  the  said  board,  the 
said  petltlim  was  regularly  considered,  and 
found  to  be  proper  In  form  and  in  substance, 
and  on  motion  an  order  appointing  three 
proper  perBcms  to  view  and  survey  the  said 
proposed  route,  and  submit  their  report  to 
the  said  board,  was  duly  made. 

"(4)  That  thereafter,  and  on  April  7,  1900, 
the  said  viewers  filed  with  the  clerk  of  the 
said  board  their  report,  showing  that,  after 
first  having  been  duly  sworn  to  discharge 
their  duties  faithfully,  they  bad  viewed  and 
surveyed  the  proposed  road  over  the  most 
practicable  rente,  and  had  notified  all  the 
owners  of  the  land  over  which  It  passed  of 
tbe  fact,  and  obtained  the  written  consent  to 
gtye  the  right  of  way  from  all  of  the  said 
landowners,  except  G.  W.  Shurtilff,  W.  W. 
Stone,  H.  H.  Kelly,  E.  Stuait,  and  J.  J. 
Toole,  and  had  estimated  tbe  damage  to  the 
nonconsentlng  landowners  at  $35,  $25,  $25, 
$75,  and  $75,  respectively,  and  had  estimated 
the  total  cost  of  constructing  the  said  road 
at  $485,  and  had  recommended  the  said  road 
over  the  said  route,  as  appears  by  the  said 

put. 

"(5)  That  thereafter,  and  on  July  19,  1900, 
at  tlie  regular  meeting  of  the  said  board  the 
said  petition  and  said  report  came  on  regu- 
lar^ for  hearing,  and  on  motion  it  was  duly 
ordered  that  the  11th  day  of  September,  1900, 
be  set  for  tbe  time  for  hearing  the  said  i>etl- 
tlon  and  considering  the  said  report,  and  that 
the  cleA  give  legal  notice  to  all  noncousent- 
ixig  landowners,  and  to  all  persons  Interested 
In  same,  of  the  said  facts. 

"(6)  That  thereafter,  and  on  September  11, 
1900,  the  said  n;iatter  came  on  regularly  for 
bearing  as  ordered,  at  tbe  appointed  time, 
aisd  the  said  board  found  from  the  evidence 
tbat  written  notice  bad  been  duly  served  up- 
on all  of  tbe  nonconsenthig  landowners  ten 
4laja  prior  to  the  said  day  fixed  for  tbe  hear- 


Ing  of  the  said  report,  and  that  It  was  neces- 
sary for  the  said  board  of  commissioners  to 
make  a  personal  lamination  and  observa- 
tion of  the  said  proposed  road;  and  upon  mo- 
tion It  was  duly  ordered  that  the  further 
hearing  of  the  said  matter  be  cwitlnued  to 
the  regular  meeting  of  the  said  board  on  Oc- 
tober 9.  1900. 

"<7)  That  thereafter,  and  on  October  9, 
3900,  the  further  hearing  of  the  said  matt^ 
came  on  regularly  as  appointed  before  the 
board,  and  the  evidence  of  all  parties,  and 
of  ail  nonconsentlng  landowners  personally, 
was  beard  and  considered,  and,  after  due  de- 
Ilb»*ation  and  consideration  of  all  the  evi- 
dence and  facts,  It  was  found  that  tbe  said 
road  was  a  necessity  and  great  public  benefit; 
and  on  motion  it  was  duly  ordered  by  the 
said  board  that  the  said  report  be  approved, 
and  the  said  petition  be  granted. 

"(8)  That  thereafter,  and  on  January  , 

1901,  at  the  regular  meeting  of  the  said  board, 
upon  suggestion,  it  was  ordered  that  Feb- 
ruary 1901,  be  fixed  as  the  time  for  fur- 
ther considering  the  said  petition  and  report; 
and  the  clerk  of  the  said  board  was  ordered 
to  give  legal  notice  to  all  nonconsentlng  land- 
owners and  all  persons  Interested  in  the  said 
proposed  road  of  the  said  meeting,  and  the 
purposes  thereof. 

"(9)  Tbat  thereafter,  and  on  February  2S, 
1901,  the  said  matter  came  on  regularly  for 
hearing  as  ordered,  at  the  appointed  time, 
and  all  of  the  nonconsentlng  landowners  ap- 
peared, and  It  appeared  to  the  said  board  that 
all  persons  Interested  had  been  duly  notified, 
and  further  evidence  was  heard  and  consid- 
ered; and  after  due  deliberation,  and  con- 
sideration of  all  the  evidence  and  the  facts, 
it  was  found  tbat  the  said  road  was  a  neces- 
sity and  great  public  benefit,  and  on  motion 
it  was  duly  ordered  by  the  said  board  that 
the  former  action  on  October  9,  1900,  approv- 
ing the  said  report  and  granting  the  said  pe- 
tition, be  reaffirmed,  and  the  said  report  be 
renpproved,  and  the  amount  of  damages  es- 
timated by  the  said  viewers  be  retendered  to 
the  nonconsentlng  landowners,  and  tbe  said 
tender  be  kept  good,  and  that  In  case  the 
said  sums,  or  either  of  them,  be  refused,  the 
attorney  for  the  county  should  Institute  pro- 
ceedings by  law  to  procure  tbe  said  road. 

"(10)  That  all  of  the  nonconsentlng  land- 
owners have  accepted  and  have  been  paid  the 
said  sums  so  estimated  by  the  said  viewers, 
excepting  the  said  J.  J.  Toole  and  £].  Stuart, 
and  that  the  said  E.  Stunrt  had  transferred 
all  of  her  right  and  title  in  and  to  the  said 
southwest  Vi  of  Sec.  14,  Tp.  9  N.,  R.  5  W.  of 
Boise  meridian,  as  shown  on  the  said  plat, 
to  one  J.  L.  Johnson,  one  of  the  above-named 
defendants  herein,  after  the  said  report  of  tbe 
said  viewers  was  made. 

"(11)  Tliat  the  road  supervisor  of  the  said 
road  district  tendered  the  said  sum  ot  $75 
to  each  of  the  said  defendants  on  the  2d  day 
of  March,  1901,  and  has  at  all  times  been, 
and  now  Is,  ready  to  pay  the  same,  but  that 
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the  said  defendants  eacb  refused,  and  now  re- 
fuses, to  Bccei>t  the  said  offer. 

"(12)  That  all  of  the  persons  owning  land 
over  which  the  said  proposed  road  posses 
who  now  BtlU  refuse  to  give  the  said  right 
of  way  are  the  said  J.  J.  Toole  and  the  said 
J.  1j.  Johnson,  defendants  herein,  and  that 
the  land  owned  by  the  said  J.  J.  Toole,  over 
which  the  said  proposed  road  passes,  is  the 
Boutlieast  M  of  section  14  In  the  sufd  town- 
ship and  nnige,  and  the  portion  of  the  said 
land  necessary  for  tbe  said  proposed  road  Is 
a  strip  of  land  25  feet  wide  and  %  mile  long 
on  the  west  side  of  the  said  quarter  section, 
and  that  the  land  owned  by  the  said  J.  L. 
Johnson,  over  which  the  said  proposed  road 
passes.  Is  the  southwest  ^  of  the  same  sec- 
tion, and  the  portion  of  the  said  land  neces- 
sary for  the  said  proposed  road  Is  a  strip 
of  land  25  feet  wide  and  %  mile  long  on  the 
east  side  of  the  said  quarter  section,  and  that 
the  said  proposed  road  Is  an  absolute  neces- 
sity and  a  great  public  benefit,  and  that  the 
said  strips  of  land  so  sought  to  be  used  tor 
the  said  proposed  road  purposes  are  absolute* 
ly  necessary  and  indispensable  to  the  opening 
and  use  of  the  said  road,  and  that  each  of  the 
said  sums  so  offered  to  each  of  the  said  de- 
fendants are  reasonable  and  Just  compensa- 
tions for  each  of  the  said  parcels  of  land,  and 
for  all,  eacb,  and  every  particular  damage  or 
Inconvenience  to  each  of  the  said  parcels  of 
laud  or  farms  and  to  each  of  said  defendants, 
and  that  all  of  the  said  proposed  road  Is  now 
practically  opened  and  ready  for  use,  except- 
ing the  said  <me-half  mile  over  the  said  de- 
fendants* lands,  and  that  all  of  the  said  por- 
tion of  Uie  said  road  now  opened  is  entirely 
useless  as  a  road,  and  of  no  value  to  the  pub- 
lic whatevo',  without  the  (^enlng  <a  the  said 
remaining  %  mile. 

"Wherefore  plaintiff  prays  judgment: 

"(1)  That  a  right  of  way  for  the  purposes 
of  a  public  highway  fifty  feet  wide,  and  ex- 
tending from  the  center  of  the  south  line  of 
section  14,  In  township  9  nortb,  range  5  west 
of  Boise  meridian,  in  a  northerly  direction, 
one-half  mile  along  the  said  half  section  line, 
and  twenty-flve  feet  on  either  side  of  the  said 
line,  be  condemned  and  purchased  and  open- 
ed and  used  for  the  said  porposes.  as  set  forth 
hi  this  complaint. 

"(2)  That  the  road  snpervlsor  ot  the  said 
road  district  Na  1  be  directed  to  pay  the  said 
sums  of  money  into  court  for  the  uses  of  the 
said  defendants,  vis.,  f75  for  defendant  J.  J. 
To(^e,  and  $75  for  defendant  J.  K  Johnson. 

"(3)  Tliat  the  said  road  be  ordered  opened 
according  to  law. 

"(4)  And  that  defendants  be  ordered  to  pay 
the  costs  and  necessary  expenditures  of  tbls 
proceeding;  and  for  such  other  and  further 
relief  and  orders  as  to  the  court  may  se«n 
necessary.  Just,  and  equitable." 

To  the  said  complaint  the  respondents  de- 
murred upon  the  ground  that  the  said  com- 
plaint does  not  state  facts  suffldent  to  con- 
stitute B  cause  d  action  against  said  defend- 


ants, or  dtiier  of  them.  Said  demurrer  was 
sustained  by  the  court,  find,  appellants  hav- 
ing elected  to  stand  np<m  said  complaint,  a 
Judgment  dismissing  the  action  was  regularl.T 
entered  In  favor  of  the  respondents,  and  from 
which  the  appellants  appeal. 

It  Is  argued  by  the  respondents  that  the  al- 
legatJoD  in  said  complaint  that  the  petition 
presented  to  the  board  of  commissioners  was 
"signed  by  a  numbei'  of  more  than  ten  resi- 
dents and  ta^qmyers  of  the  said  road  district 
is  not  sufficient,  and  that  it  should  have  been 
alleged  that  they  were  residents  of  said  road 
district,  and  taxable  for  road  parposes."  We 
think  the  all^tlon  sufficient  Under  the 
proTl8l(ms  of  sectim  4  of  the  act  of  February 
7, 1609  (see  Sees.  L&wb  1899,  p.  129),  an  annu- 
al prop«ty  tax  for  n»d  purposes  must  be 
levied  upon  all  propoty.  Persons  subject  to 
pay  poll  taxes  are  required  to  pay  a  special 
road  tax;  hence  all  taxpayers  are  taxable 
for  road  purposes. 

It  Is  also  urged  aganliM  the  sufficiency  ot 
said  conqilaint  that  there  was  no  allegaticm 
to  the  eCTect  that  the  bond  in-esented  with  the 
petition  to  the  board  of  commisslnners  was 
approved  by  the  board.  The  complaint  does 
allege  that  the  petiUon»s  presented  the  re- 
quired bond,  and  that  the  same  was  duly  filed. 
The  board  recognized  the  snffldency  of  the 
petition  and  of  the  appUcation.  and  also  the 
sufficiency  of  the  bond,  by  appointing  viewers 
to  view  and  survey  the  proposed  road,  which 
has  been  held  to  be  sufficient  evidence  ot  the 
approval  of  the  bond  by  Qie  supreme  court  of 
California  under  a  statute  Identical  with  ours. 
See  Humboldt  Co.  v.  DInsmore,  75  Oal.  eOi,  17 
Pac  710. 

We  think  said  complaint  sufficiently  alleges 
the  consent  of  the  owners  of  the  land  over 
which  the  road  ran,  with  exceptSra  of  the  re< 
spondents  and  others,  and  that  all  of  said 
owners,  aft»  the  survey  and  viewing  of  said 
proposed  road,  acc^ted  the  price  fixed  by  the 
viewers,  with  the  exceptiim  (tf  the  respond- 
ents. The  allegations  In  raid  complaint  suffi- 
ciently show  that  tiie  board  fulfilled  the  re- 
quirements of  the  statute  as  to  the  meetings 
ot  the  board,  etc. 

The  objectirai  that  the  complaint  failed  to 
show  that  tiie  respondent  J.  I*  Johnson  had 
no  notice  Is  not  well  taken.  The  complaint 
avers  that  the  predecessor  In  interest  of  the 
respondent  Johnson,  namely,  G.  Stuart,  sold 
and  transferred  the  land  In  questlfm.  owned 
by  respondent  J<Anson,  aft«  she  had  receiv- 
ed notice,  and  after  the  said  viewers  bad 
made  their  survey  and  report,  and  that  be 
had  actual  notice  and  attended  the  meetings 
ot  the  board  of  commissioners;  and  he  cannot 
now  be  beard  to  say  that  he  had  no  notice,  if 
the  allegations  In  said  complaint  in  this  re- 
gard are  true. 

The  objection  that  the  complaint  does  not 
allege  a  tender  cannot  be  sustained.  The 
complaint  alleges  that  the  damages  to  each 
of  the  respondents  growing  out  of  the  sp- 
proprlatiou  for  a  public  roud  of  the  strip  of 
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land  In  qnettlon  unoanted  to  the  sum  ot 
$75  to  each  of  the  reapondents,  and  that  said 
sums  were  tendered  bj  the  road  overseer  be- 
fore the  commencement  cC  this  action,  and 
that  said  oversea  had  at  all  times  been  ready 
and  willing  to  paj  each  of  respondents  said 
sum.  The  complaint  sufficiently  avers  that 
the  board  bad  ordered  and  directed  the  couo* 
t7  attorney  to  commence  this  action. 

A  careful  era  mf nation  of  the  complaint 
coDTlnceB  oa  that  it  allies  tocti  shoving  a 
nbiBtaDtial  compliance  on  the  part  of  the 
county  commissioners  with  all  the  reqnlre* 
menta  of  the  statutes  relating  to  the  omdem- 
natloa  the  necessary  land  tar  the  road 
mentioned  In  the  complaint.  It  Is  argued, 
however,  im  bdialf  of  respondents,  that  the 
boud  of  coanly  commlaahmers.  being  a  statu- 
tory board,  must  strictly  comply  with  every 
Tcqohrement  of  this  atatnte.  The  law  does 
require  the  board  to  do  all  the  thinga  required 
by  the  statute,  but  In  tlie  doing  of  tiiose  things 
it  Is  only  necHsary  that  they  sulMrtantially 
comply  with  the  statute  The  argument  con* 
talned  In  the  brief  of  connael  for  the  respond- 
ents in  support  of  the  said  demurrer  Is  tech- 
nical, and  the  olijectlons  are  technical,  and 
the  lower  court  should  have  ovomled  the  de- 
murrer. 

Tlie  Judgment  Is  reversed,  and  the  cause 
ramanded,  with  instructions  to  the  lower  court 
to  set  aside  the  wder  sustaining  the  demurrer 
•Dd  to  OTetrula  13ie  same,  and  tor  further 
ivoceedlnga  consistent  with  this  <vlnlon. 
Ooata  awarded  to  appellant 

SULiUVAN  and  STOOSSLAOBB,  JJ„  oon- 
enr* 

(rr  Mont  «6) 

VTATB  T.  McDonald. 

(Saprcms  Court  of  Montaua.    Jnly  9;  1902.) 

OBHIIMAI.  LAW-8TAT  OF  PROCBBDINOS— 
PSNDINO  APPBAL. 

A  Stay  of  proceedingB  until  the  bill  of  ex- 
ceptions in  a  (simlnal  appeal  could  be  pre- 

Eared  should  have  been  grauted  where  the 
nsinees  of  the  trial  court  prevented  an  im- 
mediate preparation  of  such  bill,  and  the  court 
bad  extended  the  time  therefor. 

Appeal  from  district  court.  Sliver  Bow 
county;  Jno.  B.  McCIeman,  Judge. 

George  A.  McDonald  was  convicted  of 
grand  larceny,  and  applies  for  a  stay  of  pro- 
ceedings pttiding  an  appeal.  Application 
granted.  Hearing  and  opinion  at  chambem. 

fi.  8.  llireabar,  for  aroint. 

BfiANTLT,  a  J.  The  defendant  In  this 
cause  was  convleted  of  the  crime  (rf  grand 
larceny,  and  on  June  26,  1902,  waa  sen- 
tenced to  serve  at  hard  labor  in  the  state 
prlaoo  for  a  term  of  one  year.  Thereupon 
taa  appealed  to  this  court  He  then  applied 
to  tiie  Judge  of  the  district  court  for  a  certifi- 
cate ef  probable  cause.  Fen.  Code,  |  2278. 
This  application  was  denied.  Application 
was  then  made  to  the  same  Judge  for  bail 


I>end]ng  the  appeal,  mils  was  also  denied. 
A  like  disposition  was  made  of  an  applica> 
tlon  to  the  district  court  for  a  temporary 
stay  of  proceedings  to  enable  the  defendant 
to  prepare  bis  bill  of  exceptions  and  bis  rec- 
ord on  appeal.  In  order  that  be  might  apply 
to  this  court,  or  one  of  its  Justices,  for  a  cer^ 
tiflcate  of  probable  cause,  and  for  bail  pend- 
ing his  appeal  Thereupon,  and  on  June 
27th,  the  defendant  applied  to  the  supreme 
court  for  an  ordor  admitting  him  to  baO. 
The  court  aftw  consideration,  denied  this 
application  for  the  reason  tliat  tiiere  was 
presented  with  It  no  record  on  appeal  con- 
taining the  defendant's  tdll  of  exertions. 
The  order  was  made  witiiout  prejudice  how- 
ever, to  another  application  to  the  court,  or 
to  one  of  Ita  Justices,  for  bail,  or  tot  a  ee^ 
tlBcate  of  probable  cause,  yr'hm  the  bill  could 
be  presented  in  support  of  the  appUoitloak. 
I  am  now  asked  for  an  order  staying  pn^ 
ceedlnga  under  the  Judgment  until  the  record 
upon  appeal  may  be  properly  prepared.  It 
appears  that  the  business  of  the  district 
court  la  In  such  condition  that  defendants 
bill  flocceptions  cannot  be  prepared  and 
certifled  to  this  court  before  the  2eth  of  the 
present  month,  and  tbat  that  court  for  good 
cauae,  has  enlarged  the  time  tor  preparing 
It  until  that  date;  The  district  oonrt  should 
have  granted  the  stay  asked  for  until  the 
bill  could  be  prepared.  People  v.  Utne,  96 
Gal.  696,  81  Pac.  S80.  As  the  defendant  is 
now  situated,  unless  a  stay  is  granted,  the 
Judgment  of  the  district  court  'wUl  be  In 
process  of  execution  during  the  time  re- 
quired tor  the  preparaticm  of  his  bill  of  ex- 
ceptions and  the  presentation  of  his  record 
on  appeaL  No  possible  harm  can  result 
from  a  stay  during  this  time.  The  Meet 
wHl  be  simply  to  detay  the  execution  of  the 
Judgm«tt  in  tiie  meantime,  and  until  it  can 
be  detomlned  whethw  the  defendant  Is  a»r 
tlUed  to  the  relief  which  he  aeeka  pending 
his  aroeaL  I  have  tiiwtfwe  oonduded  to 
make  th«  fbllowlng  order: 

It  is  ordered  that  all  proceedln^i  against 
the  defendant  be  stayed  pending  a  settie- 
m«it  of  his  bill  of  exceptions  and  his  ap^- 
cation  to  this  cour^  or  to  one  of  Its  Justicea^ 
for  ball,  or  for  a  certiflcate  of  probable 
cause;  but  such  stay  shall  not  extend  fas' 
yond  Saturday.  August  2,  1902.  Ttte  de- 
fendant shall  give  at  least  three  days'  notice 
to  the  attorney  general  of  any  application 
made  In  pursuance  of  this  order. 


(ST  Mont  tt) 
BTATB  T.  BSOADBBNT  et  al. 
(Supreme  Court  of  Montana.   July  2,  19Cf2.} 

CRIMINAL  X<AW— APPSAL-STAT  OF  JUDGMENT 
— CBRTIFICATB  OF  PROBABLB  CADSO— ISSU- 
ANCB  BT  BUPRBMB  OOURT  JUSnCS>-STAT- 
UTE8. 

1.  Const  art.  8,  {  8.  declaring  the  jurisdie- 
tiou  of  the  ninreme  court,  provides  that  each  of 
the  justices  wiall  have  power  to  issue  and  de- 
termine various  raumsrated  writs,  not  includ- 
ing a  certificate  of  probable  causa  Psa.  (Mm, 
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I  2278,  provides  that  an  appeal  stn^s  ezecntlon 
of  the  sentence  in  all  caaea  where  uiere  ia  filed 
with  the  clerk  ot  the  trial  court  a  certificate  of 
ft  justice  ot  the  supreme  court  that  there  ia 
probable  cause  for  the  appeal.  Eeld,  thnt  on 
the  henrine  of  an  appllcatiou  for  a  certificate 
of  probable  cause,  where  the  state  contended 
that  section  2278  waa  nncoDstitutional,  on  the 
ground  that  the  grant  bj  aectioa  3  of  the  con- 
•titnttou  of  jnriaaictlon  to  ■  justice  ftmonnted 
to  a  withdrawal  of  other  antharitjr,  the  cod- 
■titationalit;  would  not  be  determined,  bat  the 
■tatute  would  be  presumed  valid. 

2.  Pen.  Code,  }  2278,  piovidea  that  an  appeal 
■tftTi  execution  of  the  aentence  in  all  cnsoa 
where  there  ia  filed  with  the  clerk  of  the  trial 
court  ft  certificate  of  the  judge  of  bqcIi  court  or 
of  a  justice  of  the  supreme  court  that  there  ia 

Jrobable  cause  for  the  appeal.  A  petition  to  a 
Dstice  of  the  aupreme  court  for  a  certificate 
of  probable  cause  stated  tbnt  the  ccrti6cate  was 
refused  by  the  district  judge,  as  appeared  by 
the  record  iu  the  transcript.  The  petition  waa 
not  verified  by  oath.  Beld,  that  a  contention 
that  the  petition  failed  to  show  refusal  of  the 
district  judge  was  of  do  avail,  since,  while  the 
recital  as  to  refusal  was  do  ^rt  of  the  record 
on  appeal;  It  might  be  considered. 

S.  Pen.  Ck>de,  %  2278,  provides  that  an  appeal 
stays  execution  of  the  sentence  in  all  cases 
where  there  Is  filed  with  the  clerk  of  the  trial 
court  a  certificate  of  a  justice  of  the  supreme 
conrt  tiiat  there  is  probable  cause  for  the  ap- 
peal. BM,  that  petitions  to  a  Jnitlee  for  cer- 
tificates ot  probable  canae  must  be  Terifled  by 
the  oath  ot  the  petitioner,  w  ot  some  person  ia 
his  behalf. 

4.  Pen.  Code,  $  2272,  provides  that  a  defend- 
ant may  appeal  from  an  order  made  after 
Jndgment  aaectina  the  substantial  rights  of  a 
party.  Id.  S  2278,  provides  that  an  appeal 
stays  execution  of  the  sentence  in  all  cases 
where  there  fs  filed  with  the  clerk  of  the  trial 
court  a  certificate  of  the  judge  of  such  court  or 
of  a  justice  ot  the  supreme  court  that  there  Is 
probable  cause  for  the  appeal,  ffeld,  that  no 
appeal  lies  from  a  retnsal  of  a  district  jndge  to 
Itrant  a  certificate  of  probable  cause. 

William  Broadbent  end  another  were  con- 
victed of  grand  larceny,  and  they  appealed. 
Application  for  certificate  of  probable  causei 
Certl0cate  gianted.  Hearing  and  opinion  at 
diamben. 

O.  F.  Ooddard  and  Wm.  Wallace,  Jr^  for 
appellanta.  Jaa.  Donovan,  for  respondent 

FIGOTT,  J.  Broadbent  and  Donaldson 
were  convicted  of  the  crime  of  grand  lar- 
ceny in  the  district  court  of  the  county  ot 
Dawson.  Judgment  of  conviction  was  en- 
tered on  the  3d  day  ot  March,  1902,  from 
which,  and  an  order  refusing  them  a  new 
trial,  they  have  appealed  to  the  supreme 
court  By  the  judgment  each  of  them  was 
sentenced  to  the  term  of  eight  years  at  bard 
labor  in  the  state  prison,  and  they  are  now 
In  that  prison.  The  transcript  on  the  ap- 
peals Is  on  file  In  the  office  of  the  clerk  of 
the  supreme  court  On  the  14th  day  of  June, 
1902,  through  their  counsel,  they  presented 
to  me  a  petition  for  a  certificate  of  probable 
cause  for  their  api)eals,  which  I  directed  to 
be  served  by  copy  upon  counsel  for  the  state, 
and  set  the  hearing  for  the  23d  day  of  Juo&. 
The  petition  and  a  copy  of  the  order  were 
duly  served  upon  the  attorney  general,  who, 
on  the  day  set  tor  the  hearing,  asked  that 
It  ba  postponed  to  the  80th  daj  of  Juna 


This  was  acceded  to,  and  on  that  da7  fb» 

petition  was  submitted  on  briefs. 

1.  The  attorney  general  challenges  the 
jurisdiction  of  justices  of  the  aupreme  court 
to  entertain  the  petition.  He  suggests  tbat 
the  jurisdiction  granted  by  section  3  of  ar- 
ticle 8  ot  the  constitution  of  Montana  doea 
not  confer  upon  a  Justice  the  power  which 
the  applicants  ask  me  to  exercise.  His  con- 
tention is  that  the  grant  by  section  3  of  ju- 
risdiction to  a  justice  Is,  or  amounts  to,,  a 
withholding  of  other  authority,  and  that 
such  an  application  as  the  one  now  made  Is 
co^lzable  only  by  the  court  as  distinguish- 
ed from  Its  justices.  He  therefore  suggest* 
that  section  2278  of  the  Penal  Code,  which 
provides  that  a  justice  of  the  aupreme  conrt 
may  issue  a  certificate  of  probable  cause, 
conflicts  with  section  8,  supra,  of  the  consti- 
tution. Since  the  submission  of  the  applica- 
tion I  have  not  had  the  time  or  the  oppor- 
tunity to  consider  the  point,  save  In  a  some- 
what cursory  way.  I  am  not  Impressed  with 
the  suggestion  of  the  attorney  general  that 
the  section  Is  obnoxious  to  the  constitution; 
but  even  If  I  were  so  impressed,  it  would  be 
necessary  that  I  should  be  satisfied  of  Ita 
unconstitutionality  before  I  could  be  justi- 
fied In  declaring  It  void.  A  mere  d3ubt  of 
validity,  or  an  Inclination  of  opinion  toward 
the  view  that  It  is  violative  of  the  organic 
law,  Is  not  enough  to  warrant  tbe  annulment 
of  a  solemn  act  of  the  legislative  assembly. 
Uiran  a  summary  application  of  this  sort  I 
am  not  disposed  to  investigate  and  dedda 
the  question,  but  prefer  to  assume  the  va- 
lidity of  the  statute.  The  matter  may  be 
agitated  at  another  time,  and  in  some  oth- 
er proceeding. 

2.  To  the  i>etltlon  fnrtbw  objection  1» 
made  by  the  attorney  general  on  the  ground 
that  It  does  not  appear  therefronv  that  tb» 
Judge  of  the  district  court  where  tbe  convlo 
tlon  was  had  refused  a  certificate  of  probable 
cause.  The  petition  states  that  the  petition- 
ers applied  to  the  district  judge  for  such  cer- 
tificate pursuant  to  section  2278  of'  the  Penal 
Code,  and  that  It  was  by  the  district  Judge 
refused,  "as  appears  of  record  in  the  tran- 
script filed  In  this  court"  The  petition  Is 
not  verified  by  the  oath  of  any  one,  but  b7 
reference  to  the  transcript  on  appeal  the 
fact  that  such  certificate  was  refused  lamelj 
and  Informally  appears.  True,  the  recital 
concerning  the  refusal  of  such  certificate  la 
not  part  of  the  record  on  tbe  appeals,  and 
should  not  have  been  Inserted  In  the  transcript; 
but  as  a  certified  copy  of  the  order  containing 
It  is  before  me,  I  may,  doubtless,  without  Im- 
propriety, consider  the  recital  as  evidence  of 
the  refusal  of  the  judge.  Hereafter  applica- 
tions to  a  justice  for  certificates  of  probable 
cause  must  be  verified  by  the  oath  of  the  peti- 
tioner, or  of  some  person  hi  bis  behalf. 

3.  Another  reason  advanced  by  the  attoi^ 
ney  general  for  the  denial  of  the  petition  la 
that  under  section  2272  of  the  Penal  Code  an 
appeal  lies  from  the  refusal  of  the  district 
Jodge  to  gout  the^certlflcata,  Sni&ca  It  to 
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say  that  stich  refusal  is  not  appealable. 
The  application  for  a  certificate  of  probable 
cause  must  tirst  be  made  to  the  district 
jadgc.  When  refused  by  him,  It  may  be 
made  to  a  justice  of  the  supreme  court. 

4.  Of  the  qaestlons  which,  as  the  transcript 
shows,  the  petitioners  seek  to  present  on 
their  appeals,  one,  at  least,  Is  fairly  de- 
batable. By  this  I  mean  that  to  the  unprej- 
udiced judicial  mind  a  solution  of  the  ques- 
tion against  the  appellants  Is  not  so  easy 
that  uiwn  mere  Inspection  the  question  It- 
self may  be  characterized  as  frivolous,  and 
their  couti-ntion  as  plainly  untenable.  I  am 
not  prepared,  therefore,  to  say  that  the  ap- 
peals are  palpably  devoid  of  merit 

The  certificate  prayed  for  will  be  granted. 

(<5  KUL  MB) 

GARDEN  CITY  y.  MERCHANTS*  & 
FARMERS'  NAT.  BANK  OF 
DANVILLE,  N.  Y. 
(Sapreme  Coort  of  Kansas,  Diviuon  No.  1. 
Jnly  5,  1002.) 
JUDOHBNT— RES  JUDICATA. 
1.  A  final  jadgment  for  the  plaintiff  in  an 
action  against  a  city  to  recover  on  conpous 
which  had  been  attached  to  bonda  purporting 
to  have  been  issued  by  the  city,  where  the  de- 
fenses were  that  the  bonds  were  not  duly  exe- 
cuted, nor  isaued  for  a  lawful  purpose,  and 
were  not  a  valid  indebtedness  of  the  city,  is  a 
bar  to  the  reopening  and  reconsideration  of  the 
same  defenses  in  a  inbseiiuent  action  between 
the  same  nartiee  on  other  coupons  attadied  to 
the  same  bonds. 
(liirllabnB  by  the  Court.) 

Btaror  from  district  court,  Finney  emmty; 
Wm.  Baston  Hntclils<m,  Judge. 

Action  by  tbe  Mochant^  St  Farmers*  Na- 
tional Bank  of  DanvOIe  against  tbe  city  of 
Oaraen  City.  Judgment  for  plalntlfl,  and 
defendant  brings  «Tor.  Afflrmed. 

Argned  before  ■  JOHNSTON,  CDNNINO- 
HAM.  GRBENB.  and  BIXI8,  JJ. 

J.  L.  Seeds  (Miller  &  Hosklnson,  of  coan- 
sel),  for  plaintiff  In  error.  Jno.  H.  Atwood 
and  W.  W.  Hotter,  for  defendant  In  error. 

JOHNSTON,  J.  This  was  an  action  by 
the  Merchants'  &  Farmers'  National  BanI:  of 
Danville,  N.  Y.,  to  recover  from  the  city  of 
Oard«i  Cflty  upon  Interest  coupons  which  had 
been  detadied  from  refunding  bonds  prevl- 
onsly  Issued  by  the  city.  The  defense  made 
was  that  the  bonds  were  invalid  because 
they  werc^Issued  to  take  up  an  Indebtedness 
Incurred  for  the  erection  of  a  mill,  which 
■was  a  private  enterprise,  and  also  that  the 
officers  executing  them  had  no  authority  to 
do  so.  In  reply  to  this  defense  the  bank, 
among  other  things,  alleged  that  In*another 
action  between  the  same  parties  upon  other 
Interest  coupons  which  had  been  attached  to 
the  same  bonds,  the  same  defenses  had  been 
aet  up  by  the  city  In  the  same  court,  and 
the  same  issues  joined  as  In  the  present  ac- 
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tlon,  and  that  judgment  was  rendered  In  that 
action  In  favor  of  the  bank,  sustaining  the 
validity  of  the  bonds,  and  that,  as  tbe  mat- 
ters In  litigation  had  been  fully  adjudicated, 
the  city  was  estopped  from  making  the  same 
defense,  and  from  further  litigating  the  same 
matters  and  Issues.  A  motion  to  strike  out 
this  part  of  the  reply  was  overruled,  and,  as 
I  the  testimony  In  the  case  conclusively  estab- 
lished a  former  adjudication  upon  the  Issues 
presented  in  the  present  action,  the  court 
held  the  city  was  estoiq[>ed  to  further  prose- 
cute its  defense,  and  dhrected  a  verdict  In 
favor  of  the  bank. 

The  funding  bonds  In  controversy  were  Is- 
sued in  pursuance  of  chapter  50  of  the  Laws 
of  1870,  and  contained  full  recitals  showing 
that  all  the  prerequisites  to  the  regular  Issu- ' 
ance  of  the  bonds  had  been  complied  with, 
and  that  they  were  regularly  and  honestly 
Issued  by  the  offlcfflra  ol  the  city.  The  fund- 
ing bonds  were  purchased  on  the  open  mar- 
ket by  the  bank,  without  knowledge  of  any  > 
irregularities  or  defects  In  their  issuance^  As 
an  original  proposition,  the  bonds  appear  to 
be  valid  and  binding  obligations  In  tbe  hands 
of  the  bank,  which  was  an  Innocent  purchas- 
er. State  V.  Board  of  Com'rs  of  Wichita  Co., 
62  Kan.  404,  64  Pac.  45.  But  evwy  objec- 
tion now  made  to  their  validity  was  made 
and  adjudicated  In  the  first  action,  and,  as 
the  judgment  then  rendered  was  final  and  on- 
reversed,  the  same  matters  are  not  open  to 
another  Inquiry  In  another  action  between 
the  same  parties.  "When  a  matter  is  once 
adjudicated,  It  Is  conclusively  determined 
between  the  same  parties  and  their  privies, 
as  to  all  mattes  which  were  or  might  have 
been  litigated,  and  this  determination  la 
binding  as  an  estoppel  In  all  other  actions, 
whether  commenced  before  or  after  tbe  ac- 
tion In  which  tbe  adjudication  was  made." 
Chicago,  K.  &  W.  R.  Co.  v.  Anderson  Co. 
Com'rs,  47  Kan.  767,  29  Pac.  06;  Holslngton 
V.  Brakey,  31  Kan.  560,  3  Pac.  353;  Boyd  v. 
Hnffaker,  40  Kan.  634,  20^  Pac.  459;  Shepard 
V.  Stockham,  45  Kan.  244,  25  Pac.  559;  San- 
ford  V.  Oberlin  College,  50  Kan.  842,  31  Pac. 
1089;  McDowell  v.  Gibson,  58  Kan.  607,  50 
Pac.  870.  The  main  defenses  In  the  original 
action  were  that  the  bonds  were  signed  by 
the  president  of  the  city  conncil,  as  acting 
mayor,  without  right  or  authority;  tiiat  they 
were  Issued  for  a  private  purpose,  and  there- 
fore did  not  constitute  a  valid  indebtedness 
of  the  city;  and  that  the  bank  knew,  or 
should  have  known,  of  the  defects  and  Ir- 
regularities in  the  execution  of  tbe  bonds. 
In  that  proceeding  the  court  found  that  tbe 
bank  was  an  Innocent  purchaser  for  a  valid 
consideration,  without  notice  of  any  defects; 
that  there  was  a  vacancy  in  the  office  of  may- 
or of  the  city  when  the  bonds  were  Issued; 
that  C.  J.  Powers,  who  signed  the  bonds,  was 
then  president  of  the  city  council,  and  acting 
mayor  of  tlie  city,  and  was  a  prcper  officer 
to  execute  the  refunding  bonds;  and,  further, 
that  tbe  bonds  were  regularly  Issued,  and 
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were  valid  obligations  of  the  city.  These 
matters  were  brought  directly  In  Issue  by  the 
pleadings,  and  precisely  the  same  defenses 
are  set  up  and  sought  to  be  established  In  the 
present  action.  There  Is  the  Identity  of  par- 
ties, Issues,  and  purposes  necessary  to  a  bar 
under  the  doctrine  of  res  adjudlcata;  and,  as 
the  Judgment  In  the  former  proceeding  was 
pronounced  by  a  court  of  competent  Jurisdic- 
tion, It  Is  a  bar  not  only  as  to  any  further 
dispute  as  to  facts,  but  also  as  to  any  farther 
consideration  of  the  law  bearing  upon  the 
case.  It  is  contended  that  there  is  a  lack 
of  Identity  as  to  the  cause  of  action,  because 
the  action  In  this  case  Is  brought  upon  dif- 
ferent coupons  than  were  sued  on  In  the  for- 
mer case.  Both  actions,  however,  were, 
brought  to  recover  Interest  upon  the  same 
debt.  The  coupons  had  all  been  attached 
to  the  same  bonds,  and  in  each  case  the  right 
<rf  recovery  depended  upon  the  validity  of  the 
bonds  from  which  the  coupons  were  detach- 
ed. In  Chicago,  K.  &  W.  B.  Co.  v.  Anderson 
Co.  Com'rs,  supra,  it  was  held  that  the  rule 
of  res  adjudlcata  applies  as  well  to  the  facta 
settled  and  adjudicated  as  to  causes  of  action. 
In  Fumeaux  v.  Bank.  39  Kan.  144,  17  Pac. 

7  Am.  St.  Bep.  Ml,  it  was  held  that 
where  a  party  makes  a  defense  to  an  action 
on  a  note  that  was  given  for  the  purchase 
of  machinery,  and  other  notes  were  given 
as  a  part  of  the  same  transaction  and  for 
the  same  consideration,  a  Judgment  based  on 
a  defense  made  on  the  first  of  the  notes  is 
conclusive  as  to  all  the  other  notes.  In  Bis- 
sell  V.  Spring  Valley  Tp.,  124  U.  S.  225,  8 
Sup.  Ct.  496,  31  L.  Ed.  411,  there  was  an 
adjudication  on  coupons  of  municipal  bonds, 
where  the  defense  was  that  the  municipality 
never  executed  the  bonds,  and  that  the  bonds 
wore  not  Its  obligations.  This  adjudication 
was  held  to  be  conclusive  in  a  subsequent 
action  brought  by  the  same  party  on  dif- 
ferent coupons  of  the  same  bonds.  See,  also, 
Southern  Pac.  R.  Co.  v.  U.  S.,  108  U.  S.  1, 
18  Sup.  Ct.  18,  42  L.  Ed.  355;  Whitaker  v. 
Johnson  Co.,  12  Iowa,  595.  As  the  facts  and 
the  law  brought  In  question  here  have  been 
fully  adjudicated  between  the  parties,  the 
city  is  precluded  from  attempting  to  show 
anything  contrary  to  the  determination  first 
made.  This  view  practically  disposes  of  all 
that  is  meritorious  In  the  case.  There  Is 
nothing  substantial  In  the  objections  to  rul- 
ings on  the  testimony,  and  nothing  Is  found 
which  affords  ground  for  reversaL 

The  Judgment  Is  affirmed.  All  the  JusticeB 
concurring. 

(6S  Kan.  314) 

ATCHISOy  SAV.  BANE  t.  WTMAN  et  aL 
(Sapreme  Court  of  Kansas,  Division  No.  1. 
July  5,  1902.) 

MORTGAGE  LIENS— PAYMENT  OF  TAXES— LIEN 
—EXECUTION— PRIORITIES. 
1.  The  rmtnla  iu  a  mortgage  that  it  is  sab- 
sequent  and  subject  to  a  prior   oiortftajte  do 
uot  estop  the  mortgagee  herein  or  his  assigns, 


as  between  the  two  mortgagees,  after  a  jadc- 
ment  setting  aside  and  canceling  snch  pretend- 
ed first  mortga^ie  has  been  rendered  at  the  in- 
stance of  the  mortgagor,  from  asserting  the 
priority  of  his  mortgage  lien  over  that  of  the 
lien  of  the  fii*st  mortgagee,  which  had  been  stst 
aside  and  canceled. 

2.  Id  au  equitable  action  to  adjust  and  de- 
termine the  priority  of  judgments  and  othv 
liens  upon  real  estate,  wnere  it  appears  that, 
after  the  rendition  of  the  judgments  and  the 
foreclosure  of  the  mortgages,  one  of  the  mort- 
gagees, to  preserve  the  property  fram  being 
ueetled  for  unpaid  taxes,  pays  the  taxes,  as  be- 
tween the  lienholders  he  is  entitled  to  a  first 
lien  on  the  real  estate  for  the  taxes  thus  paid. 

3.  Where  two  judgment  cteditoi-s  have  fail- 
ed for  more  than  one  year  after  the  rendition 
of  their  judRments  to  cause  execations  to  is- 
sue and  be  levied  upon  the  land  of  the  judg- 
ment debtor,  the  one  of  such  two  who  there- 
after first  issues  and  levies  his  execution  has 
priority  ov&c  the  other,  who  suheequently  is- 
sues and  levies. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atdilwui  coixiit7; 
Z.  T.  Hazen,  Judge. 

.\ctlon  by  the  Atchison  Savings  Bank 
against  W.  F.  Wyman  and  others.  Judgment 
for  defendants,  and  plaintlft  bringB  anx. 
Affirmed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GREENE,  and  ELLIS,  JJ. 

Jackson  &  Jackson,  for  plaintiff  In  error. 
Waggeuer,  Horton  &  Orr  and  W.  W.  &  W. 
F.  Outhrle,  for  defendants  In  error. 

GREENE,  J.  This  action  was  begun  by 
plaintiff  In  error  to  settle  the  priority  of  liens 
on  the  S.  W.  %  of  section  14,  range  6,  town- 
ship 20,  Atchison  county.  The  court  made 
numerous  findings  of  fact  and  concluBlona  of 
law,  and  adjudged  the  plaintiff  In  enror  to 
bold  the  eighth  and  last  lien  on  the  real  es- 
tate In  controversy,  from  which  Judgment  It 
prosecutes  error  to  this  court  Only  the 
pleadings,  findings  of  fact,  and  conclusions 
of  law  are  before  us. 

On  December  13,  1878,  C.  G.  Means,  who 
was  at  that  time  a  married  man,  occupying 
the  real  estate  in  controversy  as  a  home- 
stead, executed  to  the  plaintiff  In  error  notes 
to  the  amount  of  ¥10,000,  and  sectured  the 
same  by  a  mortgage  thereon.  In  the  execu- 
tion of  these  notes  and  mortgage,  Malissa  J. 
Means,  the  wife  of  C.  G.  Means,  did  not  Join. 
Her  name  was  forged  by  her  husband.  Of 
this  the  bank  had  no  knowledge.  August  18, 
1894,'  Means  and  wife  executed  their  note 
and  mortgage  upon  the  same  real  estate  to 
W.  P.  Wyman.  In  August,  18^,  Wyman 
commenced  his  action  to  recover  a  personal 
Judgment  against  Means  and  wife,  and  to 
foreclose  his  mortgage,  making  plaintiff  in  er- 
ror and.  other  parties  hereto  defendants. 
April  2(i.  1896,  judgment  was  rendered  In 
said  cause  in  favor  of  plaintiff  In  error  against 
Means  and  wife  on  said  notes  In  the  sum  of 
$12,092.29,  and  Its  mortgage  decreed  to  be  a 
first  Hen  and  foreclosed.  Judgment  was  also 
rendered  in  favor  of  Wyman  against  Means 
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and  wife,  and  bis  mortgage  decreed  to  be  a 
second  Hen  and  foreclosed.  As  to  the  other 
defendants,  Judgment  was  rendered  In  favor 
of  eaeli,  and  lieos  decreed  In  their  oi'der.  In 
May.  1896,  and  afto:  tbe  rendition  of  the 
above  Judgments,  Mrs,  Means  filed  her  appli- 
cation asking  the  court  to  open  the  judgments 
and  decrees  theretofore  rendered  against  her 
as  to  the  bank,  and  permit  her  to  defend. 
In  the  application  she  alleged  that  the  notes 
and  mortgage  npon  which  the  bank  recover- 
ed its  Judgment  and  decree  of  April  26,  1896, 
as  to  her,  were  forgeries,  and  that  she  bad 
not  appeared,  or  authorized  any  one  to  ap- 
pear for  her.  In  the  action  In  which  such 
Judgment  and  decree  were  entered.  'In  this 
proceeding  she  served  notice  on  all  the  par- 
ties to  the  action.  Her  application  was 
granted.  At  the  January,  1898,  term  of  said 
court,  the  cause  was  tried  on  the  Issues  thus 
Joined.  The  Journal  entry  of  that  proceed- 
ing shows  that  all  the  parties  to  the  original 
action  appeared.  Judgment  was  r«idered 
setting  aside  the  Judgment  and  decree  of  April 
26,  1806,  In  favor  of  the  bank  and  against 
Mrs.  Means,  and  canceling  the  notes  and 
mortgage  as  to  Mrs.  Means.  .  That  Judgment 
became  final,  and  was  conclusive  upon  the 
parties  In  this  action.  This  court  has  fre- 
quently held  that  a  mortgage  on  a  liomestead 
that  iB  void  as  to  the  wife  is  void  as  to  the 
husband.  After  the  execution  of  the  notes 
and  mortgages  to  the  bank  and  Wyman,  and 
bdTore  the  rendition  of  the  Judgments  and  de- 
crees of  foreclosure  of  April  26,  1896,  Means 
nnd  family  abandoned  the  lands  In  contro- 
versy as  a  homestead.  It  was,  therefore, 
and  bad  been  for  some  time  prior  to  April 
26.  1896.  subject  to  the  Hens  of  any  Judg- 
ments theretofore  obtained  against  O.  G. 
Means,  In  whose  name  the  laud  stood.  The 
claims  of  all  tbe  parties  to  this  UtlgatloD,  ex- 
cept the  bank  and  Wyman,  were  Judgments 
obtained  In  the  foreclosure  of  liens,  or  Judg- 
ments obtained  before  Justices  of  the  peace, 
abstracts  of  which  were  filed  In  the  office  ot 
tbe  clerk  of  the  district  court  prior  to  Oie  first 
day  of  the  term  of  court  at  which  the  Judg- 
ments of  the  bank  and  Wyman  were  render* 
ed,  with  the  exception  of  that  In  favor  of 
Wade;.  This  Judgment  was  based  on  a  prior 
attachment.  The  present  action  was  com- 
mraiced,  after  tlie  court  below  had  set  aside 
Oie  Judgment  and  decree  as  to  Mrs.  Means, 
to  determine  the  status  of  the  bank's  lien. 
After  the  rendition  of  tbe  Judgment  setting 
aside  the  Imnk's  Ju^rment  and  deoree  as  to 
Mtb.  Means,  tbe  bank  then  stood  In  the  posi- 
tion with  reference  to  this  land  as  If  Its  mort 
had  never  existed.  It  had  a  Judgment 
a^abist  O.  O.  Means,  and  tbe  homestead  hav- 
iniC  been  abandoned  prior  to  the  rendition 
thereof,  Its  Judgment  was  a  Hen  on  the  real 
estate  In  controversy,  subject  to  all  mort- 
gage^ mechanic,  Judgment,  and  attachment 
llmaa  antedathig  the  first  day  of  the  term  of 
court  at  which  It  was  rendered. 

It  Is  contended,  however,  notwithstanding 


the  bank's  Judgment  as  to  Mrs.  Means  had 
been  set  aside,  and  Its  mortgage  canceled, 
that  because  the  mortgage  *x*  Wyman  was 
subsequent  in  time,  and  on  Us  face  made  sub- 
ject, to  tbe  mortgage  of  the  bank,  its  mort- 
gage lien  Is  still  a  prior  lien  to  that  of  Wy- 
man. This  contention  cannot  be  sustained. 
The  recitals  In  Wyman's  mortgage  do  not  es- 
top blm  to  assert  tbe  priority  of  his  lien  after 
the  court  bad  set  aside  tbe  pretended  mort- 
gage lien  of  the  bank.  Where  a  party  takes 
title  subject  to  a  recorded  mortgage,  and 
agrees  to  pay  it,  he  cannot  thereafter  be 
heard  to  question  it  because  he  purchased 
subject  to  such  Hen,  and  received  a  credit  on 
the  purchase  price  In  consideration  of  its  dis- 
charge. The  authorities  cited  by  counsel  for 
plaintiff  In  error  support  this  proposition,  but 
do  not  go  to  the  facts  of  this  case. 

It  Is  alRo  argued  that  because  tbe  judgment 
of  June  6,  181)6,  fixed  the  liens  of  the  re- 
spective parties  to  this  litigation,  and  as  the 
latter  judgment,  which  set  aside  the  plaln- 
tltTs  Judgment  and  foreclosure  decree  and 
canceled  Its  mortgage  as  to  Mrs.  Means,  did 
not  disturb  Its  lien  status  as  decreed  In  the 
former  judgment  as  to  the  other  parties, 
therefore  as  to  them  It  still  retains  its  posi- 
tion as  holding  the  first  Men.  In  tbe  decree  of 
June  6,  1806,  It  was  the  mortgage  Hen  of 
plaintiff  that  was  decreed  to  be  first,  not  Its 
judgment  Hen.  It  was  given,  priority  because 
It  appeared  to  hold  tbe  first  mortgage.  When 
later.  In  tbe  same  action,  with  aU  the  parties 
before  It,  the  court  set  aside  this  decree  as 
weD  as  the  mortgage  upon  which  It  stood, 
we  are  unable  to  comprehend  what  was  left 
as  the  foundation  for  tbis  claimed  continued 
priority  of  Hens. 

It  Is  contended  that  as  Wyman  failed  to 
issue  a  special  execution  on  his  foreclosure 
decree  within  one  year  after  the  rendition  of 
his  judgment  under  section  4914,  Qm.  8t 
1901,  he  lost  priority  as  a  judgment  creditor. 
This  provision  of  the  Code  has  reference 
only  to  judgment-Uen  holders,  and  was  not 
intended  to  apply  to  mortgage  liens.  Jack- 
son V.  King,  9  Kan.  App.  100,  68  Pac.  1018, 
afllrmed  In  02  Kan.  830.  62  Pac.  65S.  When 
Wyman  commenced  his  foreclosure  action 
he  caused  an  attachment  to  Issue,  which  was 
levied  on  personal  property  appraised  at 
¥1.920.  This  attachment  was  not  set  aside, 
neither  was  tbe  property  sold.  It  is  now 
contended  by  plaintiff  in  enor  that,  as  be- 
tween the  bank  and  Wyman,  the  latter 
should  be  charged  with  the  full  amount  of 
the  appraised  value  of  this  attached  prop- 
erty, and  plaintiff  should  be  given  the  benefit 
of  It  In  adjusting  Its  Hens.  If  it  Is  true  that 
Wyman  should  be  compelled  to  credit  his 
mortgage  H«i  with  the  amount  of  the  ap- 
praised value  of  this  property,  why,  we  ask, 
should  the  bank  appropriate  this  amount  as 
against  other  and  prior  judgment-lien  hold- 
ers? It  is  only  a  Judgment-Hen  holder;  and 
is  subsequent  to  other  Judgment-Hen  hold- 
ei-8.  It  Is  therefore  In  no  position  to  demaud 
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tlie  full  benefit  of  such  a  holding.  Wyman, 
however,  is  not  chargeable  with  the  value 
of  the  attached  property,  unless  it  Is  shown 
that  he  realized  something  out  df  it,  or  his 
acta  with  reference  thereto  wrongfully  de- 
pilTed  the  other  judgment  creditors  from 
realizing  on  this  property.  Nothing  appears 
In  the  record  to  sustain  either. 

The  land  In  controversy  was  sold  for  tax- 
es, and  after  Judgment  in  the  foreclosure 
proceedings,  and  a  few  days  before  a  tax 
deed  was  due,  Wyman  paid  the  taxes.  In 
this  action  the  court  adjudged  the  amount 
of  taxes  thus  paid  a  first  lien  on  the  land. 
It  la  claimed  that  this  was  error.  This  was 
nu  equitable  action  to  adjust  the  priority  of 
liens  on  the  real  estate.  The  tax  was  a  lien, 
and  the  payment  thereof  necessary  to  pre- 
serve the  property  for  the  llenholders.  It 
wonld  have  been  highly  IneQultable,  as  be- 
tween the  llenholders,  to  have  refused  to 
allow  the  taxes  thus  paid  to  stand  as  a  lien 
on  the  real  estate,  In  which  all  were  equally 
interested,  and  the  paymoit  of  whldi  was 
ben^cial  alike  to  ail. 

It  appears  that  on  August  13,  1895,  the 
Exchange  National  Bank  sued  Means  and 
others  in  the  district  court  of  Atchison  coun- 
ty, and  caused  the  lands  In  question  to  Joe 
attached.  On  April  1,  1806,  the  plaintiff 
therein  recovered  Judgment,  and  a  decree  to 
sell  the  attached  property.  After  the  recov- 
ery of  Its  judgment  the  bank  assigned  to 
J.  L.  Wade,  one  of  the  defendants  in  error 
In  this  action.  On  March  9,  1888,  Wade 
caused  a  special  execution  to  Issue  on  said 
Judgment,  and  levied  on  the  land  In  ques- 
tion on  April  IS.  18.98.  This  execution  was 
returned  for  want  of  time  to  sell  thereunder. 
No  other  execution  was  Issued  either  by  the 
Exchange  Bank  or  by  Wade.  On  April  11, 
1808,  the  plaintiff  in  error  caused  a  special 
execution  to  issue,  wlilch  was  levied  on  this 
land,  and  returned  by  order  of  the  court 
This  was  the  only  execution  Issued  by  the 
plaintiff  in  error  on  its  Judgment  under 
which  It  levied  on  or  sought  to  sell  this  land. 
It  is  claimed  by  the  plaintiff  in  error  that 
the  court  erred  In  adjudging  Wade's  lien  to 
be  prior  to  its  lien  on  said  real  estate.  Its 
contention  Is  that,  as  Wade  did  not  cause 
execution  to  Issue  on  his  Judgment  within 
one  year  from  the  rendition  thereof,  its  judg- 
ment took  precedence  over  the  judgment  Hen 
of  Wade.  Section  4014,  Gen.  St  1901,  pro- 
vides: "No  judgment  heretofore  rendered 
or  which  hereafter  may  be  rendered,  on 
which  execntlon  shall  not  have  been  taken 
out  and  levied,  before  the  expiration  of  one 
year  after  its  rendition,  shell  operate  as  a 
lien  on  the  real  estate  of  any  debtor  to  the 
prejudice  of  any  other  Judgment  creditor." 
It  will  be  observed  that,  in  order  to  retain 
the  priority  of  a  judgment  lien,  the  statute 
requlies  not  only  that  the  execution  shall  be 
Issued  on  the  Judgment,  but  ttat  it  shall 
be  levied  on  the  real  estate.  At  the  time 
the  sarlnga  bank  issued  and  levied  Its  »e- 


cutlon  on  this  real  estate,  It  was  resting  un- 
der a  valid  levy  made  prior  thereto  by  Wade. 
Neither  of  these  parties  having  issued  and 
levied  execution  within  one  year  after  the 
rendition  of  their  respective  judgments,  they 
lost  their  lien  as  to  other  more  diligent  judg- 
ment creditors;  but  as  Wade  had  caused  an 
execution  to  be  Issued  and  levied  on  the 
land  prior  to  the  levy  made  by  the  bank,  it 
must  be  held  that  his  judgment  lien  under 
which  his  execution  was  so  levied  was  prior 
iu  point  of  time  to  the  levy  made  by  the 
bank,  and  was  therefore  a  subsisting  lien 
when  the  bank  levied  its  execution.  It  Is 
true  that  the  plaintiff  in  error,  before  Its 
decree  jvas  set  aside,  had  issued  a  special 
execution  to  sell  under  the  decree,  but  thia 
was  not  the  issuance  and  levy  of  an  execu- 
tion; and,  as  the 'decree  under  which  Its 
order  of  sale  was  Issued  was  afterwards  set 
aside,  certainly  such  proceeding  was  not  a 
compliance  with  the  statute. 

There  are  some  other  alleged  errors,  an 
examination  of  which  convinces  us  have  no 
merit  and  are  too  inconsequential  for  fur- 
ther reference.  We  are  of  the  opinion  that 
there  Is  no  error  in  the  record.  The  Judg- 
ment of  the  court  below  is  affirmed. 


(66  Ksa.  »L> 
ST.  LOUIS  &  S.  P.  RT.  CO.  et  aL  r. 

BRICKER.  . 

(Supreme  Court  of  KanBas,  Divl^n  No.  1. 

July  5,  1902.) 

INJURY  TO  EMPLOYE— DAMAGES— RBCEITBR 
OP  RAILROAD— UABILITIES. 

1.  In  au  action  to  recover  damages  for  per- 
sonal injuries,  loss  of  ability  to  earn  a  liveli- 
hood and  permanent  injonea  coUBtltute  one 
item  of  damages.  Where,  however,  the  de- 
fendants io  such  action,  in  their  spec^ial  qaes- 
tiona  submitted  to  the  jury,  divide  such  item, 
and  ask  the  jury:   (1>  "if  you  find  for  the 

filaiutiff,  how  much  6.6  you  allow  him  for  the 
osB  of  ability  to  earn  a  livelihood!"  (2)  "If 
you  find  for  the  plaintiff,  how  much  do  you 
allow  for  permanent  injuries,  exclusive  of  the 
amonut,  if  any,  allowed  for  loss  of  ability  to 
earn  a  livelihood ?"— and  the  jury,  in  response 
to  such  (luestions,  states  a  given  amount  for 
each,  they  cannot  thereafter  be  heard  to  say 
that,  hecaase  the  item  was  thus  divided,  the 
amount  allowed  in  answer  to  one  of  such  quea- 
tions  includes  all  the  plaintiff  was  eotitled  to 
as  damages  for  personal  injuries  and  loss  of 
ability  to  earn  a  livelihood,  and  that  the 
amount  allowed  in  anawer  to  the  other  quee> 
tion  is  excessive. 

3.  Where  the  property  of  a  railway  corpora- 
tion is  In  the  exclusive  possession  of  receirers, 
who  are  operatintr  the  road,  the  corporntiou  is 
not  iinbie  in  an  action  for  personal  injuries 
sustaiued  by  an  employs  of  such  receirere. 

3.  If  an  action  ia  prosecuted  jointly  a^ainfit 
a  railway  corporation  in  the  bands  of  receivers 
and  the  receivers  to  recover  damaees  for  per- 
sonal injuries  sustaiued  by  au  employs,  and  it 
shall  he  determined  that  the  receivers  were  in 
the  exclusive  possession  of  and  operating  the 
road  at  the  time  of  the  iojnriea,  and  that  the 
corporation  is  not  liable  therefor,  the  actioD 
may  he  dismissed  as  to  the  corporation,  or 
the  judfrmcnt  BKainst  the  corporation  set  aside 
without  prejudice  to  the  right  of  the  plaiutilf 
to  have  judinnent  against  the  receivers. 
'  (Syllabus  tgr  the  Court) 
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S^Tor  from  district  conr^  Sumner  couitT; 
W.  T.  McBzlde.  Judge. 

Action  by  UlTwes  Brlcker  against  tbe  St 
Lonls  &  San  Ftaneiaco  Railway  Company 
and  Aldace  F.  Walker  and  John  3.  McCook, 
receivers.  Judgment  for  plaintiff,  and  de- 
.  fendants  brli^  oror.  Modified. 

Azsned  before  JOHNSTON,  01TNN1NG- 
HAM,  6REIBNE,  and  ELLIS,  JJ. 

J.  W.  Gleed,  J.  L.  Hunt,  W.  Uttlefleld  (D. 
E.  Palmer  and  Gleed,  Ware  &  Gloed,  of  coun- 
sel), for  plaintiffs  in  error.  J.  D.  Houston 
and  C  R.  Mitchell,  for  defendant  in  error. 

GREENE,  J.  TTlyBsea  Bricker  sued  the  St 
Louis  ft  San  FranelBco  Railway  Company  and 
Aldaee  F.  Walker  and  John  J.  HcCook,  as  re- 
celTers  of  said  company,  to  recoro:  damages 
for  injuries  which  he  claims  to  have  sus- 
tained by  roLBon  of  tbe  negligence  of  tbe  em- 
ployto  of  said  company  and  its  receivers. 
At  tbe  time  of  Us  Injuries,  plaintiff  belcmged 
to  a  bridge  gang  working  under  a  fcweman 
flamed  Bowcrsock,  rq;>alrlng  and  reoonstroct- 
Jng  a  pile  bridge  on  a  line  of  defeodants*  rail- 
road In  Ellsworth  county.  The  bridge  was 
■itnated  In  a  sonthvesterly  and  northeasterly 
direction  over  a  s^eam,  and  was  about  32 
feet  long.  Immediately  before  the  plaintiff 
received  bis  injuries,  he  was  under  the  north- 
east end  of  the  bridge,  removing  the  nuts 
from  the  UoCIes  which  held  two  of  the  strin- 
gers of  the  old  bridge.  The  bottom  of  the 
stringers  was  about  14  inches  from  the  ground 
at  the  place  where  he  was  working.  While 
be  was  thus  engaged  the  workmen  on  top 
of  the  bridge  rolled  a  push  car  loaded  with 
timbers  onto  the  southwest  end  of  the  bridge, 
and  threw  one  of  the  timbers  off  at  that  end. 
on  the  north  side.  Bowersoc^,  the  foreman, 
-was  standing  oa  the  bridge  directly  over 
wbeie  plahitlff  was  working.  Tbe  ^sh  car 
-was  then  rolled  to  tbe  northeast  end  of  the 
bridge  for  tbe  purpose  of  throwing  another 
timber  off  at  that  end.  Just  Immediately  pre- 
ceding, w  as  the  men  were  in  the  act  of 
xbrowlng  this  latter  timber,  Bowersock  called 
to  plaintiff  to  "Look  out"  or  "Get  out"  The 
plaintiff,  hearing  this  call,  undertook  to  get 
oat  from  under  the  bridge  and,  as  he  did  so, 
was  caught  by  the  falling  timber,  which 
crushed  his  leg,  and  caosed  the  injuries  ta 
which  complaint  is  made.  It  is  alleged  that 
plaintiff's  Injuries  were  sustained  by  the  neg- 
ligent acts  of  defendants*  employes, — especial- 
ly that  of  Bowersock  In  directing  the  plain- 
tiff to  work  at  the  time  and  place  where  the 
Injuries  occurred;  In  falling  to  Instruct  him 
of  the  haxard  of  the  situation;  negligently 
falling  to  look  out  for  his  safety,  and  to  lue 
ordinary  precaution  for  his  protection  from 
ImpeDdlog  danger;  in  failing  to  Inform  the 
other  workmen  of  the  position  of  plaintiff 
under  tbe  bridge;  and  In  negligently  failing 
to  notify  plaintiff  In  time  to  escape  the  dan- 
ger which  might  result  to  him  from  throwing 
tbe  timber. 


The  first  contention  on  the  part  of  plain- 
tiffs in  error  is  that  Brlcker  was  guilty  .of 
contrlbutwy  negligence;  that  be  was  in  a 
place  of  absolute  safety,  bad  he  ronalned 
at  his  place  Under  the  bridge;  that  his  neg- 
ligence consisted  In  leaving  a  place  of  safety, 
and  unnecessarily  putting  himself  in  the  way 
of  the  falling  timber.  It  was  not  denied 
by  the  plaintiff  that  the  timber  could  not 
have  fiillen  on  him  had  he  remained  under 
the  bridge.  There  la  considerable  undisputed 
evidence  In  the  record,  bowevor,  that  tbe  fall- 
ing timber  was  not  ttie  only  danger  against 
which  he  had  to  guard.  There  is  evidence 
that  In  omstructing  and  repairing  bridges 
there  are  constantly  In  use  many  tools,  such 
as  adzes,  mauUi,  and  packing,  rings,  wfaidi 
are  goterallr  kept  on  the  top  of  tbe  bridge, 
and  the  throwing  of  tlmbera  will,  or  Is  likely 
to,  jar  these  tools  off  the  bridge,  and  thoe  is 
dang»  of  Uiem  falling  on  the  workmu  be- 
neath. The  evidence  also  fairly  established 
the  fact  that  Bowersodc,  the  fcseman,  had  in- 
structed his  men  never  to  throw  a  tlmbw 
bom  a  bridge  while  men  were  under  it  at 
tbe  point  from  which  tbe  timber  Is  thrown. 
This  was  to  guard  against  Injury  resnltiiv 
fWm  the  falling  of  these  tools.  The  evidence 
is  that  It  was  the  universal  custom  of  that 
gang  not  to  throw  a  timber  while  workmen 
wera  under  the  bridge.  This  instruction  and 
custom  wwe  known  to  tbe  plaintiff,  and  he 
testified  that  he  r^ed  and  acted  upon  than 
in  this  Instance,  and  that  whoi  Bowersock 
called  to  blm  to  '*Lof>k  out"  or  "Get  out"  he 
understood  that  Bowersock  Intended  he  should 
come  out  frmn  under  the  bridge,  and  that 
the  men  would  not  throw  the  timber  until 
he  had  time  to  do  so.  He  also  testified  that 
he  did  not  get  from  under  the  bridge  because 
of  any  danger  fnun  the  timber,  but  because 
the  Jar  which  tbe  bridge  would  rec^ve  from 
tbe  fallliv  timber  would  llkdy  dislodge  the 
tools  on  the  bridge,  and  be  would  thus  get 
hurt.  This  testimony  went  to  the  Jury  un- 
contradicted. 

Another  allq^  error  la  the  esolusltm  of 
certain  testimony  offered  by  the  plaintiffs  in 
OTor  on  an  aiq^Ucation  to  require  the  plain- 
tiff to  ^ve  secaril7  for  costs.  On  an  ezaml- 
natltm  of  this  e^oice,  It  must  be  h^  that 
the  court  committed  no  error  In  this  respect 

At  the  trial  tbe  defendant  submitted  to 
the  Jury  the  following  special  Intezrogatories: 
'■No.  62.  If  you  find  for  the  plaintiff,  bow 
much  do  yon  allow  blm  for  the  loss  of  ability 
to  earn  a  llvellhoodT  Ans.  Three  thousand 
dollars.  Na  68.  If  yon  find  for  tiie  plaintiff, 
how  much  do  you  allow  for  tbe  pwmanent  to- 
Jnries,  ecdusive  of  tbe  amount,  if  any,  allow- 
ed for  the  loss  of  ability  to  earn  a  llvdlhood? 
Ans.  Three  thousand  dollars."  It  Is  contend- 
ed by  plaintiffs  In  error  that  the  JU17  hav- 
ing allowed  the  plaintiff  $3,000  for  permanent 
Injuries,  which  generally  includes  the  loss  of 
ability  to  earn,  a  livelihood,  the  $3,000  allowed 
for  loss  of  ability  to  earn  a  livelihood  is  ex- 
cessive. We  think  It  true  that  generally  an 


Digitized  by  Google 


830 


68  PACIFIC 


BEPOBTEB. 


(Kan. 


allowance  for  permanent  injurlea  lueludes 
loss  of  ability  to  earn  a  livelihood,  but  in  this 
Instance  the  plaintiffs  in  error  requested  the 
Jury  to  divide  this  Item  Into  two  parts,  and, 
ilnlesa  the  court  can  say  that  the  aggregate 
amount  Is  excessive,  the  plaintiffs  In  error 
have  no  cause  to  complain. 

Another  contention  Is  made  that  the  award 
of  12,000  for  loss  of  time  is  grossly  excessive. 
It  was  more  than  five  years  from  the  date  of 
the  injuries  to  the  time  of  the  trial.  The 
plaintiff  was  earning  $1.75  a  day  when  in- 
jured. The  Jury,  after  hearing  the  evidence 
and  seeing  the  plaintiff,  was  the  Judge  as  to 
what  extent  his  injuries  disabled  him,  what 
he  could  probably  have  earned  in  his  disabled 
condition,  and  what  he  would  probably  have 
earned  during  this  time  had  he  not  been  in- 
jured. The  finding  was  approved  by  the  trial 
court,  whose  opportunities  to  arrive  at  a  rea- 
sonably correct  conclusion  were  equal  to 
those  of  the  Jury.  In  view  of  these  facta,  this 
court  cannot  say  that  the  award  is  excessive. 

A  contention  Is  made  by  the  corporation 
that  in  no  event  Is  It  liable.  It  appears  that 
at  the  time  tlie  plaintiff  received  his  injuries, 
and  for  some  time  prior  thereto,  all  the  prop- 
erty of  the  corporation  was  In  the  hands  of, 
and  the  road  was  being  operated  by,  Aldace 
P,  Walker  and  John  J.  McCook  as  receivers. 
The  principle  of  respondeat  superior  has  no 
application.  The  receivers  were  the  cheers 
of  the  court,  and  not  the  agents  of  the  cor- 
poration. The  corporation  is  not,  therefore, 
liable  for  the  acts  of  the  recelvo-s  or  the  acts 
of  their  employes.  Railway  Go.  v.  McFadden, 
80  Tex.  138,  33  S.  W.  853;  Metz  v.  Railroad 
Co.,  B8  N.  Y.  61,  17  Am.  Rep.  201;  Railroad 
Co.  T.  Davis,  23  Ind.  553,  85  Am.  Dec.  477; 
Gableman  v.  Railway  Co.  <C.  O.)  82  Fed.  790; 
Warax  v.  Railway  Co.  (C.  C.)  72  Fed.  637; 
Railroad  Co.  v.  Iloechner,  14  C.  O.  A.  469, 
67  Fed.  456;  Railway  Go.  T.  Smith.  59  Kan. 
80,  52  Pac.  lOe.  Again,  the  liability  of  a  rail- 
road company  for  Injuries  sustained  by  an 
employs  Is  one  created  by  the  statute.  Sec- 
tion 6868,  Gen.  St.  1901,  reads:  "Every  rail- 
road company  organized  or  doing  business  In 
this  state  shall  be  liable  for  all  damages  done 
to  any  employ^  of  such  company  in  conse- 
quence of  any  negligence  of  its  agents,  or  by 
any  mismanagement  of  Its  engineers  or  oth- 
er employ&B  to  any  person  sustaining  such 
damage."  It  will  be  observed  that  the  dam- 
ages for  which'  the  corporation  is  made  lia- 
ble must  arise  in  consequence  of  some  negli- 
gence of  the  agents  of  the  corporation  or  mis- 
management of  its  engineers  or  other  em- 
ploy^. The  plaintiff,  when  Injured,  was  not 
an  employ^  of  the  corporation,  and  bis  In- 
juries are  not  the  result  of  the  negligent  act 
of  any  agent  of  the  corporation,  or  of  the 
mismanagement  of  any  engineer  or  employ^ 
of  the  corporation. 

It  Is  argued  by  the  receivers  and  the  cor- 
poration tliat  because  they  were  sued  Joint- 
ly, and  a  Joint  Judgment  taken  against  both, 
U  It  sliould  be  held  that  the  corporation  Is 


not  liable  the  Judgment  cannot  stand  as  to 
either.  This  contention  cannot  be  sustained. 
This  court  has  expressed  Itself  upon  this 
question  In  Railway  Oo.  T.  Smith,  59  Kan 
80,  52  Pac.  102.  With  the  rule  there  stated, 
we  heartily  agree. 

The  judgment  of  the  court  below  is  modi- 
fied and  set  aside  as  to  the  corporation,  and 
afilrmed  as  to  the  receivers.  The  costs  In 
this  court  are  equally  divided.  All  the  Jus- 
tices conenrrlng. 

(flS  Kan.  KU 

GALLAGHER  v.  DONAHY. 

(Supreme  Court  of  Kansas,  Division  No.  1. 
July  5,  1O02.) 
GIFT  INTER  VIV06-DKLIVERY. 

1.  To  constitute  a  valid  gift  intn-  vivos, 
there  must  not  only  be  an  intentioa  to  gratui- 
tously i^ve,  but  au  absolute  transfer  of  the 
property,  which  takes  immedinte  effect, 

2.  A  retention  of  the  dominion  and  control 
of  promissory  notes  proposed  to  be  donated, 
coupled  with  a  declnrutiou  of  the  pnjee  that 
interest  payments  thereon  would  be  expected 
from  the  payor,  does  not  evident  e  a  purpose  to 
make  a  gift  in  pricsenti,  nor  indirate  such  a 
delivery  aa  is  essential  to  au  necated  gifL 

(Syllabus  by  the  Court.) 

Errw  from  district  conrt,  Pottawatomie 
county;  Wm.  Thomson,  Jndge; 
■  Action  by  Mary  Donahy,  admlntstratilx, 
Rgflinst  JcOin  Gallagher.   Judgment  ftir  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Action  to  recover  on  three  promissory  notes 
executed  by  John  Gallagher  to  Dennis 
Donahy,  and  amounting  to  $1,500.  Donahy 
died,  and  the  notes  passed  into  the  possession 
of  the  administratrix  of  his  estate,  who 
brought  suit  upon  them.  Gallagher  claimed 
that  the  notes  and  debt  had  been  donated  to 
him  by  Donahy  before  the  deatli  of  the  lat- 
ter. To  establish  a  gift,  the  following  letter 
was  principally  relied  on: 

"LeaTenworth.  Kb.  Jan.  2th,  1S09. 
"Dear  Friend 

"Your  letter  of  the  20th  olto  to  hand  & 
note  what  yon  say  In  regard  to  Busseya  busi- 
ness. I  conld  very  easily  get  along  without 
any  of  that  money  only  for  loaning  that  blg- 
amonnt  to  C.  M.  Donahy.  As  I  said  before 
1  would  like  Hr.  Busbeys  wonld  pay  it  when 
dne  if  he  conveniently  could  as  there  will  be 
no  more  coming  due  for  some  time  except 
$110.00  from  Martin  Lynch;  he  send  me  tbe 
$11.00  int  the  same  day  I  got  yovr  letter  ft 
said  he  would  send  the  principal  by  the  first 
of  March  next  Please  tell  Mr.  Lynch  that 
will  do  aa  soon  as  yon  see  him  and  oblige. 
In  regard  to  that  loan  of  $400.00-$500.00  that 
McG»ty  want  I  cannot  loan  him  any.  or  to 
any  one  else  unless  such  amount  Is  paid  In 
before  next  spring.  Jobn  as  for  that 
$1500.00  yon  are  owing  me  yon  need  not 
trouble  yourself  as  all  I  expect  or  want  you 
to  pay  Is  tbe  interest  on  it;  nnd  the  balance 
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of  the  H.  Bushey  money  wblch  Is  at  present 
oDly  ^1.00  you  can  pay  that  when  con- 
veulwt;  when  yon  write  say  nothing  about 
me  making  yon  a  present  of  the  $1500.00  for 
I  do  not  want  my  wife  to  see  It  mentioned 
In  your  letter  or  do  not  tell  anybody  else  that 
would  tell  my  wife.  I  will  send  yonr  notes 
atta  a  wbU&  X  conld  not  write  this  to-day 
only  for  my  wife  Is  sick  In  bed.  Sbe  got 
something  like  the  La  Drlppe  &  Emma  Is 
home  again  and  Is  sick  also  but  not  bad.  Edd 
Benet  Is  here  yet  but  if  both  women  keep 
sick  he  wUl  have  to  find  some  other  place  to 
board.  I  hope  all  you  folks  are  well.  I  am 
weU  thank  God. 

"Youra  very  truly,  Dennis  Donahy." 

The  trial  court  held  the  testimony  to  be  In- 
sufficient to  establish  a  valid  gift,  and  gave 
judgment  in  favor  of  the  administratrix  for 
?1,714.80. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GREENE,  and  EIXIS.  JJ. 

Gregg  &  Or^s,  tat  platntUE  In  error.  Jno. 
H.  Atwood  and  W.  W.  Hoopw,  for  defendant 
In  OTor. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  notes  and  debt  were  formerly  the  prop- 
erty of  Donahy,  and,  unless  he  made  an  ac- 
tual donation  or  disposition  of  them  In  his 
lifetime,  they  constitute  a  part  of  the  Donahy 
estate,  and  the  Judgment  was  th«-ifore  cor- 
rectly ^ven.  To  constitute  a  valid  gift  of  the 
debt,  and  the  evidence  of  the  same.  It  must 
appear  that  Donahy  not  only  Intendei)  to 
make  a  donation,  but  that  he  also  devested 
himself  of  title  and  possession  of  them. 
Jfdinsau  v.  Baton,  Bl  Kan.  708,  33  Pac.  697. 
Delivery,  actual  or  constructive,  la  essential 
to  a  gift  Inter  vivos.  A  mere  Intention  to 
make  a  d<matlon  effective  at  a  future  time 
confers  no  title  to  or  right  In  the  subject 
matter  of  the  proposed  gift.  Here  there  was 
no  delivery  of  the  notes,  nor  any  reUnqulsh- 
mmt  of  control  or  dominion  over  them.  In- 
stead of  a  transfer  and  surrender  of  the  debt 
evidenced  by  the  notes,  its  continued  existence 
was  recognized  by  the  expressed  purpose  to 
collect  interest  on  it.  If  there  was  no  debt 
no  bitaeet  would  accrue.  The  letter  relied 
on  Indicates  a  purpose  on  the  part  of  Donahy 
to  make  a  gift  of  the  notes  to  Gallagher  at  a*^ 
future  IndeQnlte  time,  and  that  he  Intended 
to  consummate  the  gift  by  sending  the  notes 
to  Gallagher.  No  time  was  fixed  by  him  for 
the  sending  of  the  notes,  but  be  did  declare 
that  he  would  expect  the  continued  payment 
of  interest.  His  retention  of  the  dominion 
and  control  of  the  debt  and  notes,  and  his 
statement  that  he  would  expect  the  continu- 
ance of  payments  of  Interest,  does  not  evi- 
dence a  purpose  to  make  a  gift  in  prsesenti. 
As  was  said  in  Roland  v.  Scbrack,  29  Pa.  125, 
a  transaction  cannot  be  changed  from  a  loan 
to  a  gift  by  loose  declarations  of  one  that  be 
bas  given  money  to  another,  and  especially 
where  there  la  an  absence  of  complete  de- 


livery, so  essential  to  the  validity  of  a  gift. 
Under  the  evidence,  it  would  appear  that 
there  was  no  Intention  on  the  part  of  Donahy 
to  make  an  absolute  transfer  of  the  debt 
which  would  take  effect  Immediately,  and  no 
undn^tandlng  by  Gallagher  that  the  proposed 
gift  was  to  go  Into  immediate  effect.  The 
transaction  lacked  the  essential  elements  of  a 
gift  Inter  vivos,  and  Indicates  no  more  than 
a  promise  to  make  a  gift,  which  was  unex- 
ecuted at  the  time  of  Donaby's  death.  Young 
V.  Young.  SO  N.  Y.  422,  36  Am.  Rep.  634; 
Dole  V.  Lhicoln,  31  Me.  422;  Withers  v.  Weav- 
er, 10  Pa.  391;  Buswell  v.  Fuller,  166  Mass. 
309.  81  N.  E.  294;  14  Am.  &  Eng.  Bna  Lav 
(2d  Ed.)  1015. 
Judgment  affirmed. 


CITY  OF  PAOLA  T.  WIU^IFORD. 
(Supreme  Court  of  Kansas,  Division  No.  1. 
July  5,  1902.) 
INTOXtCATINO  LIQUORS— lUiBOAL  SALE. 
Under  a   city  ordinance  prohibitiDg  the 
sale  of  hop,  gui{;er  ale,  all  hail,  or  other  drinks 
of  a  like  nature  in  loss  quantities  than  one 
gallon,  the  amount  sold  not  to  be  contained  in 
separate  bottles,  a  sale  of  four  quarts  of  all 
hail  in  separate  bottles  is  a  violation  of  the 
ordinance. 

Appeal  from  district  court,  Miami  county; 
W.  H.  Sheldon,  Judge. 

J.  C.  Wllllford  was  convicted  of  vlolatli^ 
an  ordlnaDce  of  the  city  of  Paola,  and  ap- 
peals. Affirmed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM. GREENE,  and  ELLIS,  JJ. 

W.  L.  Joyce  and  F.  Y.  Kander,  for  appel- 
lant  N.  W.  Wells,  for  appellee. 

PER  CURIAM.  The  appellant  was  con- 
victed of  violating  section  1  of  Ordinance 
No.  505  of  the  city  of  Paola:  "Section  1. 
That  It  shall  be  unlawful  for  any  person  or 
persons  In  the  city  of  Paola,  Kansas,  to  sell, 
barter  or  give  away  any  malt,  bop  tea,  hop 
tea  tonic,  ginger  ale,  nil  hall,  American  hop 
ale,  cider  or  any  other  drink  of  a  like  na- 
ture, no  matter  by  what  name  It  may  be 
called,  in  less  quantities  than  one  gallon,  or 
permit  or  allow  the  same  to  be  drank  at  any 
stand,  store  or  other  place  of  sale.  Provid- 
ed, further,  that  the  anrount  sold  shall  not  be 
contained  in  separate  bottles  or  packages." 
It  la  charged  that  appelhint  sold  four  quarts 
of  all  hall  In  separate  bottles.  It  is  con- 
ceded by  counsel  for  ap[>ellant  that  cities 
have  the  power  to  pass  ordinances  similar 
to  the  one  .In  question,  and  the  only  conten- 
tion made  Is  that  the  appellant  did  not  In- 
tentionally violate  the  ordinance,  and  that 
he  did  not,  in  fact,  violate  it,  because  the 
quantity  sold  amounted  to  one  gallon.  The 
ujieontra dieted  evidence  Is  that  appellant 
made  one  sale  of  four  quart  bottles  of  all 
hall  to  the  complaining  witness.  As  the  or- 
dinance prohibits  the  sale  of  this  liquid  in 
less  quantities  than  one  gallon,  and  also  pro- 
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talblts  It  b^g  flold  In  separate  bottles  or 
packages  of  leas  than  one  gallon,  It  is  as 
much  a  violation  of  the  ordinance  to  sell  one 
gallon  In  four  quart  packages  as  it  would  be 
to  sell  one  quart,  or  any  other  quantity  leas 
than  one  gallon.  The  intent  with  which  the 
sale  was  made  is  not  an  ingredient  of  the 
offense. 

Gomplaint  is  also  made  that  the  jury, 
while  dellberatiDg,  were  Influenced  by  mat- 
ters outside  the  erldeoee  in  the  case.  An 
examination  satisAea  us  that  the  appellant 
was  not  prejudiced  thereby. 

The  judgment  of  tiie  court  below  Is  af- 
firmed. 

(6B  Kas.  S69) 

BL  CAPITAN  LAND  &  CATTIB  CO.  T. 
BOSTON-KANSAS  CITY  OATTLB 
LOAN  CO. 

<Snprenie  Court  of  Kansas,  Division  No.  2. 

July  5,  1902.) 

CORPORATIONS— POWERS    OP  DIRECTORS- 
PLEDGE  OF  NOTES. 

The  oSlcers  or  directors  of  a  corporation 
have  DO  power  to  pledge  its  Botes  to  secure 
the  payment  of  a  personal  debt  of  its  presi- 
dent. 

(Syllabus  by  the  Court.) 

Error  from  district  coUrt,  Heno  county; 
M.  P.  Simpson,  Judge. 

Action  by  the  Boston-Kansas'  City  Cattle 
Loan  Company  against  the  El  Capltan  Land 
&  Cattle  Company.  Judgment  for  plaintiff* 
and  defendant  brings  error.  Eeversed. 

Argued  before  DOSTER,  O.  J.,  and  SMITH 
and  POLLOCK,  JJ 

H.  ApUngton,  F.  P.  Oreen,  and  J.  W.  Bose, 
for  plaintiff  in  error.  Prigg  &  Williams,  for 
defendant  in  error, 

SMITH,  J.  The  El  Capltan  Land  A  Ca^ 
tie  Company,  a  corporation,  sold  cattle  to 
O.  T.  and  C.  L.  Bradley,  and  took  from!  them 
a  note  for  911,316.50  iii  paym^t  therefor. 
The  note  was  made  payable  to  J.  A.  Hock- 
et.  an  employ^  of  the  plaintiff  la  error,  who 
bad  no  interest  in  It  Payment  oi  the  note 
was  afterwards  guarantied  by  Hocket  and 
the  El  Capltan  Cattle  Company,  and  it  was 
tmned  over  to  the  Zc^  F.  Orider  CommlsMon 
Company.  The  note  was  secured  by  a  chat- 
tel mortage  executed  by  the  Bradleys  on 
409  head  of  cattla  M.  B.  BIchardaon  waa 
pre^ddent  of  tbe  plaintiff  In  error  corporation 
(d^endant  bdow).  While  the  note  was  Ii^d 
lay  the  CtiAet  Gommlasion  Company,  It  made 
the  fbilowlng  agreement  in  writing,  which 
was  delivered  to  ime  of  the  officers  of  the 
Ul  Gapitan  Company,  to  wit:  "Sterling,  Kan- 
sas, Jany.  S5,  1899.  Whereas,  we  hold  notes 
or  proceeds  of  notes  bdonging  to  the  El 
Capttan  Land  &  Gattie  Co.  as  follows,  vis., 
C.  Ij.  and  C.  T.  Bradley  fw  the  amount  of 
$11,315.60,  and  A.  D.  Martin  note  for  $14,- 
411.00.  and  G.  A.  Butler  note,  $2,420,  on  which 
we  were,  to  retain,  by  order  of  Mr.  M.  B. 


BEPOBTEB.  (Kan. 

Richardson,  $5,285.40,  which  was  for  his  in- 
dividual use,  now  it  is  agreed  aa  follows: 
We  are  to  return  to  said  company  the  note 
of  G.  A.  Butler  at  once,  but  we  are  to  retain 
the  Bradley  and  Martin  notes  until  the  in- 
debtedness owing  our  company  by  M.  K. 
Blchardson  and  Sam  Haston  Is  liquidated 
and  paid,  when,  upon  the  payment  of  the 
amount  of  the  todebtedness  <tf  M.  B.  Blch- 
ardson, viz.,  $5,285.40,  we  will  return  said 
notes  if  unpaid  at  that  time,  and  if  paid  the 
money  to  be  returned  In  place  of  said  notes; 
and  we  will  agree  to  advance  the  money  now 
advanced  by  the  Bl  Capltan  Go.  providing 
feed,  and  also  any  more  money  that  may  be 
required  to  pnrcbase  more  feed  to  carry 
them  through  the  winter.  Zeb.  F.  Crider 
Com.  Co.,  per  Zeb.  F.  Crider,  Pt"  After  a 
Rale  of  the  cattie  mortgaged  to  secure  the 
payment  of  the  note  aued  on,  and  after  de- 
ducting $5,285.40,  the  amount  owing  by  M. 
E.  Blchardson  Individually  to  the  Crider 
Commisalon  Company,  there  remained  a  bal- 
ance of  $3,449.65.  The  note  was  tten  a** 
sl^ed  and  delivered,  -by  the  Orider  Commis- 
sion Company,  to  tiie  plaintiff  below,  the 
Boston-Kanaas  City  Cattie  Loan  Company. 
It  is  not  claimed  that  tbe  latter  was  an  In- 
nocent purchaser  for  value  before  maturity. 
There  was  a  verdict  and  judgment  against 
tiie  El  Capltan  Land  &  Cattie  Company  In 
the  court  below. 

This  stotemrat  of  facts  is  sufficient  to  pre- 
sent the  single  1^^  question  Involved.  It 
is  this:  May  tbe  officers  of  a  eorporatioii 
make  a  contract,  binding  on  the  company, 
by  which  Ita  property  is  dlvrated  from  the 
use  and  ben^t  of  the  coiporation,  and  ap- 
plied to  the  payment  of  the  individual  debt 
of  Ite  president?  It  is  a  fundamental  prin- 
ciple that  the  officers  and  directors  of  a  cor- 
poration are  trustees  tot  ito  stotAJiolders. 
Sargent  v.  Railroad  Ca,  48  Kan.  672,  20  Pac 
1063.  This  fiduciary  relation  forbids  the  do- 
ing of  any  act  by  them  by  which  the  corpo- 
rate assett  are  applied  to  any  use  exc^t 
such  as  may  save  the  purpose  of  the  corpo- 
ration. It  is  as  much  beyond  the  power  of 
the  at&ceat  or  directors  of  a  cwporation  to 
pledge  its  prop«iy  to  secure  the  personal 
debt  of  its  president,  as  It  is  to  use  it  in 
pledge  for  the  payment  of  the  obligation  of 
a  totol  stranger.  In  either  case,  tbe  tuodk- 
holders  are  equally  wronged.  Section  1285 
of  the  generU  statutes  of  1901  peovides: 
"No  c(R-p(H-ation  created  undor  the  provisions 
of  this  act  shall  employ  Ite  stock,  means,  a«- 
sete  or  other  property,  directly  <a  Indlrectiy, 
for  any  other  purpose  whatever  than  to  ac- 
complish the  legitimate  objecte  of  ite  crea- 
tion." Tbe  El  Capltan  Gattie  Oompany,  at 
the  time  It  turned  over  tbe  Bradl^  note  to 
the  Orider  Oommlsslon  Oompany,  did  not 
owe  the  latter  anything.  The  transaction 
was  liad  purely  fw  the  accommodation  of 
M.  B.  Blchardson,  president  of  the  plaintiff 
in  error  compan.v.  and.  in  l^al  efltect  did 
not  differ  from  a  lending  of  the  credit  ot  ttaa 
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corporation  by  an  indorBemoit  or  guaranty, 
by  plaintiff  in  error,  of  Richardson's  per- 
sonal note.  In  Am.  &  Bng.  Bnc.  Law,  p. 
?J3.  it  Is  said:  "A  corporation,  as  has  jaeen 
aeen,  may  issue  and  Indorse  negotiable  biUs 
and  notes  wtaenerer  it  Is  necessary  or  usual 
in  tile  course  of  its  authorised  business;  but, 
by  the  orervhebnlng  veight  of  authority,  a 
corporaflon  lias  no  power  to  issue  or  in- 
dorse, tor  the  accommodation  of  others,  bills 
or  n>tefl  in  whi^  it  has  no  Interest,  unless, 
ms  is  seldom  if  erer  the  ease,  soch  power  Is 
expressly  conferred."  See,  also,  Bahm  t. 
Bridge  Manutactory,  16  Kan.  277;  Byan  t. 
Railway  Co.,  21  Kan.  865;  Thomp.  Corp.  H 
•M87.  67S9..  Counsel  for  plaintiff  in  «tar 
tendered  to  the  court  requests  for  instruc- 
tions to  tbe  JuzTf  in  effect  that  a  pledge  of 
notes  belonging  to  the  company  to  secure  the 
payment  of  Kichardson's  debt  did  not  bind 
the  corporatioai,  which  requests  were  refused. 
In  tfals  the  court  etrei. 

The  Judgment  of  the  court  below  will  be 
rerarsed,  and  a  new  trial  ordered.  All  the 
Justices  concurring. 


iS  Kan.  338) 

HATTHOBN  t.  COOPEB  et  al. 
^Supreme  Court  of  Kansas,  Division  No.  1. 
July  5,  1902.) 

UMITATIONS— ACKNOWLBDGHaNT  OV  DBBT. 

L  A  writing  wbich  mentious  tbe  (act  that 
the  writer  had  made  a  mortsaKe,  and  suggests 
to  the  holder  wa;8  In  which  he  might  escape 
loss  1^  taking  care  of  the  property  mcwt^eed, 
ifl  not  micb  '^an  ackaowleogment  of  an  eziat- 
ing  liability,  debt,  or  claim"  as  will  prevent 
the  running  or  i-emore  tbe  bar  of  the  statute 
of  limitations  npon  the  note  secured  by  such 
mortgage. 

2.  While  an  acknowledgment,  In  order  to  be 
efBcieot  for  that  purpose,  need  not  be  explicit 
and  in  exact  words,  it  must  amount  to  "an 
nnqoatified  and  direct  admission  ot  a  present 
SMaisting  debt  on  which  the  party  is  uabte." 

(Syllabns  by  the  Coort.) 

Error  from  district  court,  Sedgwick  coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  S.  W.  Cooper  and  others  agalnat 
Oscar  HaytbcH^.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed. 

Argoed  before  JOHNSTON.  CUNNING- 
HAM. ORBBNII},  and  BLIilS,  JJ. 

O.  A.  Keacb  and  S.  B.  Amidon,  for  plain- 
tiff in  error.  Stanley,  Vermilion  &  Brans, 
for  defendant  In  error. 

CUNNINGHAM,  J.  Action  upon  a  note 
and  to  foreclose  a  mortgage  securing  the 
same.  Defense,  statute  of  limitations.  To 
remove  the  bar,  the  following  letter  was  de- 
pended npon:  "Belle  Plalne,  Kans.,  Sept.  13, 
iSOi.  Tbe  Chester  County  Banking  and 
Tmst  Co.,  West  Chester,  Pa.— Gentiemen: 
t  understand  you  own  a  mortgage  of  93,500 
made  by  me  and  secured  by  lots  60,  82,  and 
G4  In  Mead's  addition  to  Wichita.  This 
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propoty,  wblch  cost  me  $15,500,  is  now  said 
to  be  worth  not  over  $1,500.  It  Is  gding  to 
rack  for  want  at  good  tenants,  and  will  not 
Teat  for  half  enough  to  pay  taxes,  or  has 
not  In  the  last  two  years.  If  the  property 
could  be  Improved  at  a  cost  of  about  $1,500, 
it  would  command  a  good  tenant  at  about 
$36  per  month  or  perhaps  $40.  But  as  I 
have  no  means  to  do  this,  I  thou^t  you 
might  be  willing  to  sell  yoiv  mortgage,  pro- 
vided I  could  Interest  scune  of  my  friends 
to  buy  it,  or  you  might  be  willing  to  advance 
enough  money  to  Improve  the  property,  or 
suggest  some  way  that  both  of  us  might  be 
saved  such  a  disastrous  loss.  I  would  be 
pleased  to  hear  from  yon  suggesting  any 
plan  to  put  this  iifto  shape.  Mrs.  M.  B. 
HaythomI"  In  order  to  stay  the  running 
or  remove  the  bar  of  tbe  statute  of  Umlta- 
tioDB,  there  must  be  "an  acknowledgment 
of  an  existing  llablll^,  debt  or  claim, 
*  *  *  signed  by  the  party  to  be  charged 
tha«by.*'  Section  24,  Code  Civ.  Proc.  Does 
this  writing  satisfy  this  requirement?  We 
hold  that  It  does  not  In  the  case  of  Han- 
Bon  r.  Towle.  19  Kan.  278,  the  court  said: 
"A  mere  reference  to  tbe  indebtedness,  al- 
though craislstent  vrith  Its  validity,  and  im- 
plying no  disposition  to  questicm  stich  valid- 
ity, or  a  mere  suKesti<»i  of  some  action 
concerning  11^  Is  not  such  an  acknowledg- 
ment as  is  cont«nplated  in  section  24  of  the 
Code  of  Civil  Procedure  as  sufficient  to  sus- 
pend the  running  of  the  statute  of  limita- 
tions. There  must  be  an  unqualified  and  di- 
rect admission  of  a  present  subsisting  debt 
on  which  the  party  Is  liable."  This  case 
has  been  followed  in  Ora^  r.  Barnes,  32 
Kan.  810,  4  Pac.  276,  and  referred  to  in 
several  other  cases  decided  by  this  court 
We  do  not  understand  by  any  of  tb^  de- 
cisions that  it  Is  necessary  that  the  acknowl- 
edgment sbould  be  in  explicit  and  unequivo- 
cal words.  Neitber  do  we  understand  that 
the  terms  and  saf  guards  of  the  statute  may 
be  frlttoed  aw^  by  any  far-fetched  or 
problematical  deductions  in  explanation  of 
the  writing  claimed  to  be  an  acknowledg- 
ment Statutes  of  limitation  are  statutes 
of  repose.  One  seeking  to  evade  tht^  re- 
sult must  bring  himself  within  tbe  terms  of 
the  statute  which  raises  the  bar.  A  writing 
which  is  no  more  consistrat  with  the  claim: 
that  an  acknowledgment  was  intended  than 
wltb  the  claim  that  It  was  not,  is  not  suffi- 
cient to  rmove  the  bar.  It  must  be  "an  un- 
qualified and  direct  admission,  of  a  present 
subsisting  debt  on  wblch  the  party  Is  lia- 
ble." Tested  by  this  rule,  we  see  Uttle 
ground  for  the  contention  tbat  the  writing 
quoted  above  Is  sufflclrait  It  admits  that  a 
certain  mortgage  was  made  by  tbe  write:, 
but  it  is  only  by  a  very  remote  inference 
that  any  obligation  now  exists  thereon.  The 
letter  would  be  as  explainable  under  the 
hypothesis  that  tbe  writer  was  denying  the 
liability  as  with  one  that  she  was  admitting 
It   We  are  cited  to  the  cases  of  Elder  v. 
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I>rer^  20  Kan.  604,  40  Am.  Rep.  320,  and 
Pracbt  T.  McN'ee,  40  Kan.  1,  18  Pac.  925,  aa 
ttutbority  for  faoldlng  the  letter  In  the  case 
at  bar  sufficient  to  stay  the  atatnte.  We 
think  these  cases  both  go  to  the  extrCTie 
verge  In  th^  conclnalons,  but  it  Till  be 
noted  neither  of  them  attack  the  rule  laid 
down  In  Hanson  t.  Towle.  supra.  In  a 
large  degree  every  case  must  stand  by  Itself, 
but  in  the  construction  of  the  language  used 
in  any  case  we  must  not  lose  sight  of  the 
explicit  language  of  the  statute,  and  the 
sharp  and  unequiTocal  language  of  the  lead- 
ing cases  which  we  have  dted. 

As  the  court  below  held  there  was  enough 
in  the  letter  quoted  above  to  stay  the  statute 
of  limitations,  and  as  in  this  we  conclude 
that  It  erred,  t{ie  case  vrfll  be  reversed,  and 
the  cause  r^nanded  for  further  proceedings. 
An  the  Justices  concurring. 


(86  Kan.  «9) 

HILL  INV.  00.  V.  HONETWBLL  et  at 
(Supreme  Court  of  Kaosas,  Dlviuon  No.  2. 
July  5.  1902.) 

INCOMPETENT  PERSON— FUNDS    IN  GUARD- 
lAN-S  HANDS— APPLICATION  TO  DEBTS. 
Tbe  distriot  court  does  uot  have  jurisdic- 
tion to  entertaiu  an  action  to  subject  funds  in 
the  hands  of  tbe  guardian  of  au  iusane  oer- 
■on  to  the  payment  of  the  latter's  debts,  when 
the  creditor  does  not  have  a  lien  on  sach  funds, 
aud  there  exists  no  special  or  extraordinary 
reason  preventing  the  probate  coart  from  mak- 
ing the  desired  order  if  it  be  a  proper  aud  just 
one  to  malce. 
(Syllflbas  by  the  Court) 

Error  from  district  court,  Harper  county; 
P.  B.  Gillett,  Judge. 

Action  by  the  Hill  Inveatment  Company 
against  Albert  Honeywell  and  others.  Judg- 
menif  for  defendant,  ai^  plaintiff  brings  er- 
ror. Affirmed. 

Argued  befM-e  DOSTER,  a  J.,  and  SMITH 
and  POLLOCK.  JJ. 

E.  C.  Wlicox,  tor  plalntlfr  in  error.  L  P. 
Campbell,  for  defendant  in  ernv. 

DOSTER.  C.  J.  Alb«-t  Hon^wdl  is  a 
person  of  unmnmd  mind.  O.  C  Ho(^er  is  the 
guardian  of  his  person  and  property  by  ap- 
pointment of  the  probate  court.  The  Hill 
Investment  Company  recovaed  a  Judgment 
0 gainst  htm.  There  are  funds  belonging  to 
the  lunatic  In  the  guardian's  hands.  Tbe 
Judgment  creditor  has  no  Hen  on  these  funds, 
but  It  brought  an  action  in  the  district  court 
to  subject  them  to  the  payment  of  Its  Judg- 
ment. May  such  an  action  be  maintained  in 
that  conrt  for  that  purpose?  The  court  held 
that  it  did  not  have  jurisdiction  to  entertain 
the  iwoceeding,  and  from  its  Judgment  error 
has  been  prosecuted.  The  claim  of  error 
Is  not  well  takffli.  The  district  conrt  did 
not  have  Jurisdiction.  Gen.  St.  c.  60,  vests 
Jurisdiction  over  tho  estates  of  lunatics  In 
the  probate  court.  It  oontnlns  elaborate  pro- 
visions for  the  nmnngemeut  of  the  pi-opcrty 


of  such  unfortunates  by  guardians  appointed 
by  such  court  and  acting  under  its  directions. 
Some  of  these  provisions  will  be  noticed,  us- 
ing the  general  section  numbers  at  tiie  stat- 
ute of  ISOL  Section  SMS  iwovldes  tor  the 
appointment  a  guardian  of  the  perssn  and 
estate  of  the  lunatic.  Sectlw  3M9  requires 
tbe  guardian  to  give  bond  that  he  will  "man- 
age aud  admlnistor  his  [the  lunatic's]  estate 
and  effects  to  the  best  advantage  according 
to  law."  Section  8853  requires  the  guardian 
to  take  charge  of  the  person  of  the  lunatic, 
"and  provide  tor  fals  support  and  mainte- 
nance as  herehiafter  directed."  The  sections 
foUowhig  require  the  guardian  to  collect,  in- 
ventory, and  preswve  his  vrard's  i»operty, 
settle  his  debts,  and  prosecute  and  defend 
actions  fw  him.  Section  authorises  the 
probate  court  to  make  orders  "for  the  man- 
agement of  his  [the  lunatic's]  estate,  for  the 
support  and  maintenance  of  his  family,  and 
education  of  his  children  out  of  the  proceeds 
of  such  estate;  to  set  apart  and  reserve  for 
the  payment  ot  debts;  and  to  let,  sell  or  mort- 
gage any  part  of  sticb  estate^  real  or  per- 
sonal, when  necessary  for  the  purposes  above 
speelfled."  Section  3d82  reads:  "The  pro- 
bate court  shall  have  full  power  to  ctmtrol 
the  guardian  of  any  such  insane  parson  in 
the  management  of  tbe  person  and  estate  and 
the  settlement  of  his  accounts,  and  may  m- 
force  and  carry  into  execution  Its  orders  and 
Judgmmts  In  the  same  mannor  as  in  cases 
of  administration."  There  are  no  statutory 
provisions  vesting  the  district  courte  with 
any  authority  to  administer  the  estates  of  pv- 
Bons  of  unsjund  mind,  or  to  entertain  suits 
In  respect  of  their  property.  It  is  probable 
that  the  district  courts  are  vested  with  Juris- 
diction to  enforce  specldc  Hens  on  the  fueap- 
erty  of  - such  persons,  the  same  as  they  are 
found  to  have  in  the  case  of  a  Uen  on  the 
«tete  of  a  decedent  Shoonaker  v.  Brown, 
10  Ksn.  888.  It  Is  probable  that  they  have 
Jurisdiction  to  vacate  fraudulent  settlraients 
of  a  guardian's  accounts,  as  was  done  in  the 
case  of  a  defrauded  minor  (Klemp  t.  Win- 
ter, 2S  Kan.  60^;  and  It  Is  probable  there 
are  other  classes  of  cases  in  which  the  dis- 
trict court  has  original  Jurisdiction  to  make 
orders  that  may  In  some  manner  affect  the 
property  of  a  lunatic  under  guardianship. 
But  It  cannot  be  that  without  a  specif  grant 
of  authority  that  court  may  take  Jurlsdic- 
tlou  In  the  first  instance  to  do  the  same 
things  which  tbe  probate  court  Is  exiH-essly 
autliorlzed  to  do.  A  court  of  general  chan- 
cery Is  not  perhaps,  entirely  devested  of  Ju- 
risdiction in  cases  of  guardianship  by  the 
creation  of  a  statutory  court  for  the  contrtrf 
of  the  ward's  property,  but  such  Jurisdiction 
as  It  lias  Is  reserved  to  It  In  extraordinary 
cases,  and  (or  special  reasons.  Willis  v.  Fox, 
25  Wis.  646;  Ames  v.  Ames,  148  111.  321.  3» 
N.  E.  110.  In  accordance  with  this  principle 
It  has  been  held  that  where  a  decedent's 
estate  Is  still  unsettled,  the  administrator  stiil 
actiug,  and  no  special  reason  shown  why  the 
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Jurisdiction  dC  the  probate  court  shonld  not 
be  luToked.  the  district  court  will  not  make 
Grdoa  affecting  the  admlnlstratlcm  of  the  es- 
tate. Johnson  v.  Cain,  16  Kan.  632;  Strat- 
ton  T.  McCandless,  27  Kan.  200.  Considering 
the  ample  authority  vested  In  the  probate 
court  to  make  all  inroper  and  Just  orders  In 
respect  to  the  estates  of  lunatics,  we  can  con- 
ceive no  occasion  why,  in  the  lack  at  spe- 
cial reasons  therefor,  the  district  courts 
should  be  called  on  to  interfere. 

The  Judgment  of  the  court  below  la  affirm- 
ed. AU  the  Justices  concurring. 


(ss  Ku.  tn) 

STATE  T.  STETWAET. 
(Snpreme  Court  of  Kansoa,  Division  No.  2. 

July  5,  1902.) 

CRIMINAL  LAW— EVIDENCE— FLIGHT^ 
CONCEALHBNT. 

L  The  fact  of  flight,  concealment,  disguise, 
denial  of  identity,  cbauge  of  uame,  and  like 
acts  done  by  one  accused  of  crime,  after  the 
commisaiou  of  the  offense,  may  be  rereived  in 
evidence,  with  all  the  other  facta  and  circum- 
stances in  the  case,  as  beating  upon  the  qvea* 
tion  of  the  guilt  of  defendant. 
(Syllabus  by  the  Coort.) 

Appeal  from  district  court,  Greenwood 
county;  G.  P.  Aikman,  Judge. 

Edward  A.  Stewart  was  convicted  of  grand 
larceny,  and  appeals.  Affirmed. 

Argned  before  DOSTER,  C.  J.,  and  SMITH 
and  POLIX)0K.  JJ. 

Ij.  H.  Johnstm,  for  appellant  A.  A.  God- 
ard,  Atty.  Oen.,  and  T.  O.  Turner,  for  the 
State. 

POLLOCK,  3.  Appellant  was  arrested  and 
tried  upon  a  charge  of  grand  lai;Ceny  tn  the 
stealing  of  cattle,  and  bom  a  Judgment  of 
conviction  appeals.  A  nfDti<Hi  to  dismiss  the 
appeal  la  filed.  The  motion  is  not  well  taken, 
and  is  therefore  denied. 

Many  grounds  are  relied  upon  by  conns^ 
tor  appellant  to  work  a  reversal  of  the  Judg- 
ment of  conviction.  We  shall  give  separate 
notice  to  one  only.  An  examination  of  the 
record  shows  the  others  cannot  be  sustained. 
The  larcoiy  occurred  in  Augnst,  1889.  De- 
fendant was  arrested  June,  1901.  As  part  of 
its  case  in  chief  the  state  offered  one  Benson, 
casbler  of  a  bank  in  El  Dorado,  to  prove, 
rince  the  commission  of  the  offense,  and 
■lUMtly  before  the  arrest,  d^endant  had  trans- 
acted business  with  tbe  bank,  and  In  so  do- 
ing had  stated  his  name  to  be  William  Jacks, 
and  bad  sighted  different  iiapers  In  that  name, 
and  also  bad  stated  his  residence  to  be  near 
the  town  of  Beaumont,  whereas  to  fact  he 
had  never  resided  in  that  section  of  the  coun- 
try. The  rec<»d  also  contains  evidence  that 
d^endant,  in  dealing  with  the  stolen  cat- 
tle, and  to  offering  the  same  for  sale,  had 
stated  his  name  to  be  Roper.  It  Is  earnestly 
•nslsted       counsel  for  appellant  that  this 
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evidence  of  the  vrltness  Benson  was  offer- 
ed by  the  state  for  the  purpose  establlsh- 
ii^  the  bad  character  of  defendant  before  his 
charactK  was  put  In  issue  by  proof  of  good 
character,  and,  further,  that  the  evidence  of 
this  witness  was  offered  by  the  state  to  prove 
defendant  gulHy  of  a  purely  collatmil  of- 
fense.  An  examination  of  the  record,  how- 
ever, clearly  shows  the  evidence  of  Benson 
was  neither  offered  nor  received  for  this  pur- 
pose, but  for  the  purpose  of  establishing  the 
fact  that  after  the  commission  of  the  offense 
defeudant  stated  the  place  ct  his  residence 
to  be  other  than  that  where  he  actually  re- 
sided, and  gave  an  assumed  name  for  the 
purpose  of  concealing  his  Identity  and  escap- 
ing detectlcMi,  and  not  for  the  puipose  of 
proving  a  collateral  crime,  or  attacking  the 
character  of  defmdant  before  put  in  Issue. 
For  this  pxuiHKe  the  evidence  was  properly 
admitted.  Svldence  of  flight,  concealment, 
disguise,  change  of  name,  denial  of  Identity, 
and  the  like,  of  a  person  accused  of  crime, 
after  the  commission  of  the  offmse,  may  be 
given  to  evidence^  together  with  all  the  other 
facts  and  circumstances  In  the  case,  as  bear- 
tog  on  the  question  ot  the  guilt  of  the  de- 
fendant State  V.  Chase  (Vt)  35  Atl.  336; 
Barron  v.  People,  73  111.  258;  McCabe  v. 
Com.  (Pa.)  8  Atl.  46;  People  v.  Plteber,  15 
Mich.  897. 

The  evidence  fonnd  in  the  record  is  ample 
to  sustain  the  Judgment  of  conviction.  It  Is 
therefore  affirmed.  All  the  Justices  concur- 
ring. 


(85  Kan.  408) 
UcDERMOTT  v.  HALLEOK  et  al. 
(Supreme  Coon  of  Kansas.   July  6,  1902.) 

APPEAL— REVIEW— KEW  TRIAL— NOTB!—IN- 
DORSBMENT-OONSIDERATION. 

1.  A  new  trial  is  a  re-examination  of  an  issue 
of  fact  An  issue  of  fact  arises  upon  the  plead- 
ings. The  pleadings  upon  which  an  Issue  of 
fact  can  arise  under  the  Code  are  the  petition, 
answer,  and  reply.  Hence,  the  filing  and  de- 
termination of  a  motion  for  a  new  trial  of  a 
contested  question  of  fact,  not  arising  upon 
the  pleadings,  but  arising  upon  a  motion.  Is 
unnecessary  to  authorize  this  court  to  review 
the  order  made  upon  such  hearing. 

2.  The  evidence  examined,  aud  found  Insuffl- 
dent  to  support  the  order  made, 

(Syllabus  by  the  Court) 

In  bailc.  Brror  from  district  court,  Dick- 
inson county;  O.,  L.  Moore,  Judge. 

^Application  of  John  McDermott  requiring 
P.  H.  Halleck,  receiver  of  the  Thomas  Kir* 
by  Bank,  to  allow  a  claim  to  title  hands  of 
petitioner.  From  an  order  denytog  the  a.pB>lt- 
cation,  platotiff  brings  error.  Beversed. 

YalentlD^  Godard  &  Valentine,  for  pUiIn- 
tlff  to  error.  T.  E.  Dewey,  tor  defendant  to 
error. 

POLLOCK.  X  Thomas  Kirby  was  the 
owner  of  a  private  bank,  conducted  under  the 
name  of  "The  Thomas  Kirby  Bank."  At  the 
same  time  he  acted  as  the  agent  of  plaintiff 
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In  error  (who  resided  at  Jamestown,  Pa.)  In 
the  business  of  loaning  money  upon  real  es- 
tate in  Dickinson  county.  Among  other 
loans  by  hlui  made  was  one  to  F.  R.  Carpen- 
ter, In  amount  $2,600,  secured  by  second 
mortgage  upon  a  half  section,  of  land,  the 
first  mortgage  being  for  ?C,O0O,  to  one  Dr. 
Austin.  Proceedings  to  foreclose  these  mort- 
gages were  instituted.  Personal  Judgments 
were  entered  upon  the  notes,  and  a  decree 
foreclosing  the  mortgages  and  ordering  sale 
of  the  property.  After  an  order  of  sale  had 
been  issued,  but  before  sale,  Carpeuter  con- 
veyed the  property  to  Dr.  Austin.  Thereup- 
on the  order  of  sale  outstandiug  was  return- 
ed. Dr.  Austin  contracted  to  sell  the  real  es- 
tate to  Thomas  Klrby  for  the  amount  of  his 
Judgment  lien  thereon,  $7,200,  and  Klrby 
contracted  to  sell  the  land  to  one  Cooper,  and 
took,  as  erldenclng  the  purchase  price  to  be 
paid,  H  notes  of  $1,000  each.  Thereafter, 
Klrby  paid  to  Dr.  Austin  the  amount  agreed 
upon  as  the  purchase  price,  and  received  con- 
veyance of  the  property.  Cooper  paid  no 
part  of  the  purchase-money  notes.  Thereaft- 
er, plaintiff  in  error  and  his  attorney  came 
to  Kansas  to  investigate  the  condition  of  his 
real-estate  loans.  For  his  interest  in  the 
property,  Klrby  indorsed  and  guarantied  pay- 
ment of  three  of  the  ?1,000  notes  received 
from  Cooper  upon  his  contract  of  sale  of  the 
property  to  Cooper,  and  delivered  them  to 
plaintiff  In  error,  who  in  return  therefor  de- 
livered to  Kirby  the  ?2.600  notes  of  Carpen- 
ter, then  In  judgment,  and  the  second  mort- 
gage securing  the  same,  then  foreclosed. 
Thereafter,  the  Thomas  Klrby  Bank  being 
Insolvent,  an  action  In  liquidation  was  com- 
menced, by  the  attorney  general  of  the  state, 
against  the  bank,  and  defendant  In  error, 
Halleck,  was  duly  appointed  receiver  of  the 
bank.  Tbe  half  section  of  real  estate  men- 
tioned came  into  the  possession  of  the  bank, 
and  was  sold  by  the  receiver  for  tbe  sum  of 
$5,400.  Tbe  three  promissory  notes  to  plain- 
tlit  in  error  made  by  Cooper,  and  indorsed 
and  payment  guarantied  by  Klrby,  were  pre- 
sented to  the  receiver  for  allowance  as  a  de- 
mand against  the  trust  in  his  hands,  which 
allowance  the  receiver  refused.  Thereupon 
plaintiff  In  error  ftled  his  motion  In  tbe  orig- 
inal liquidation  case  for  an  order  against  the 
receiver  directing  him  to  allow  the  notes  as 
a  claim  against  the  estate  In  his  hands  aa  re- 
ceiver, and  for  an  order  directing  the  re- 
ceiver to  pay  upon  this  claim  In  proportion 
to  the  amount  paid  upon  the  demands  of 
other  creditors  of  the  trust.  To  this  motion 
there  were  attached  as  exhibits,  and  made 
part  of  the  motion,  copies  of  the  notes  and 
Indorsements  thereon.  The  receiver  filed  an 
answer  to  this  motion,  alleging  want  of  con- 
slderatlou  moving  to  Klrby  or  the  bank,  from 
plaintiff  in  error,  for  the  Indorsement  and 
gdhranty  of  payment  of  the  notes.  This  mo- 
tion came  on  for  henring  before  the  court. 
Tlie  evidence  of  both  parties  was  Introduced, 
and  the  matter  taken  under  advisement  by 


the  court  for  future  deter uihmtlon.  There- 
after, in  the  absence  of  counsel  for  plaintiff 
In  error,  the  court  made  findings  from  the 
evidence  offered,  and  entered  au  order  over- 
ruling the  motion  and  denying  the  applica- 
tion for  allowance.  From  tliis  order,  the 
present  proceeding  In  error  Is  prosecuted.  No 
motion  for  a  new  trial  of  the  motion  or  ap- 
plication for  allowance  was  made  or  deter- 
mined in  the  court  below.  Upon  this  record 
and  the  briefs  and  argument  of  counsel  arise 
two  questions  for  our  determination:  First. 
Will  the  order  of  the  trial  court  be  reviewed 
here  In  the  absence  of  a  motion  for  a  new 
trial,  having  been  filed  in,  and  ruled  upon  by, 
the  trial  conrt?  Second.  If  so,  was  there 
such  an  entire  want  of  consideration  moving 
to  Klrby  for  his  Indorsement  and  guaranty 
found  upon  the  notes  as  to  relieve  bim  and 
his  estate  from  liability  thereon?  Tbe  ques- 
tion of  general  Importance  in  this  case  Is,  will 
this  court  review  tbe  alleged  errors  arising 
upon  the  hearing  and  determination  of  this 
motion,  In  the  absence  of  the  filing  and  pre- 
sentation of  a  motion  for  a  new  trial  to  the 
court  below,  for  the  purpose  of  affording  that 
court  an  opportunity  for  tbe  ccorectlon  of 
SDcb  errors? 

Ab  we  shall  presently  see,  this  question  has 
received  consideration  from  tlie  courts  of 
other  states  having  Code  provisions  similar 
to  our  own,  but  we  believe  the  precise  ques- 
tion has  not  heretofore  been  before  this  court 
for  determlnatfon.  It  has  long  been  the  set- 
tled rule  of  this  court,  firmly  held,  that  er- 
rors occurring  upon  the  trial  cannot  be  con- 
sidered or  reviewed  by  this  court  unless  a 
notion  for  a  new  trial,  founded  upon  and 
ncluding  such  en-ors,  has  been  presented  to 
and  Overruled  by  the  trial  com-t,  and  excep- 
tion saved.  Decker,  v.  House,  30  Kan.  614,  1 
Pac.  584;  Buetthiger  v.  Hurley,  34  Kan.  585, 
9  Pac.  197;  Ritchie  t.  Railway  Co.,  55  Kan. 
3G,  38  Paa  718.  Hence,  if  the  hearing  and 
determination  of  the  motion  filed  by  plaintiff 
in  error  was  a  trial,  in  contemplation  of  law, 
and  as  that  word  Is  used  in  and  defined  by 
the  Code,  It  Is  evident  any  alleged  error  oc- 
curring at  such  trial  cannot  be  reviewed  or 
corrected  In  this  present  proceeding.  "Was  It 
a  trial  and  Judgment,  or  a  hearing  and  order? 
The  word  "trial"  Is  defined  by  the  Code  as 
follows:  "A  trial  is  a  Judicial  examination 
of  the  issues,  whether  of  law  or  fact,  In  an 
action."  Section  265.  The  derivation  and 
definition  of  the  word  "issues"  is  found  In 
article  14  of  the  Code.  "Issues  arise  on  the 
pleadings,  where  a  fact  or  conclusion  of  law 
Is  maintained  by  one  party,  and  controvert- 
ed by  the  other.  They  are  of  two  kinds: 
First,  of  law;  second,  of  fact"  Section  261. 
"An  issue  of  law  arises  upon  a  demurrer  to 
the  petition,  answer  or  reply,  or  to  some  part 
thereof."  Section  262.  "An  Issue  of  fact 
arises—First,  upon  a  material  allegation  In 
the  petition,  controverted  by  the  answer;  or, 
second,  upon  new  matter  In  the  answer,  con- 
troverted by  the  reply;  or,  third,  upon  ney 
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matter  In  the  reply  which  shall  be  considered 
as  controverted  by  the  defendant  "without  fur- 
ther pleading."  Section  2G3.  The  word 
"pleadings,"  as  iised  In  section  261,  Is  de- 
ancd  by  section  84  of  the  Code  as  follows: 
"The  pleadings  are  the  written  statements, 
by  the  parties,  of  the  facts  constituting  their 
respective  claims  and  defenses."  By  the  pro- 
visions of  section  85  of  the  Code  all  prior  rules 
as  to  pleadings  in  civil  actions  were  expreesly 
abolished.  Section  86  limits, and  defines  the 
only  pleadings  permissible  by  the  Code,  as 
follows:  "The  only  pleadings  allowed,  are: 
Firsrt,  the  petition  by  the  plaintiff;  second,  the 
answer  or  demurrer  by  the  defendant;  third, 
the  demurrer  or  reply  by  the  plaintiff;  fourth, 
the  demurrer  by  the  defendant  to  the  reply 
of  the  plftlntlff."  Section  87  prescribes  what 
the  petition  must  contain,  ns  follows:  "The 
petition  must  contain— First,  the  name  of  the 
court  and  the  county  In  which  the  action  Is 
brought,  and  the  names  of  tbe  parties,  plain- 
tirc  and  defendant,  followed  by  the  word, 
*petltlon';  second,  a  statement  of  the  facts 
constituting  the  cense  of  action,  In  ordinary 
and  concise  langnage,  and  without  repetition; 
third,  a  deitaand  of  the  relief  to  which  the 
party  supposes  himself  entitled.  If  the  re- 
covery of  money  be  demanded,  the  amount 
thereof  shall  be  stated;  and  If  interest  there- 
on be  claimed,  the  time  ftom  which  Interest 
Is  to  be  computed  shall  also  be  stated."  A 
new  trial  Is  provided  for  and  defined  by  the 
Code  as  follows:  "A  new  trial  Is  a  re-exam- 
ination in  the  same  couiT,  of  an  Issue  of  fact, 
aft«  a  verdict  by  a  Jnry,  report  of  a  referee, 
or  a  decision  by  the  court."  Section  306. 
We  are  of  the  opinion  tbe  conclusions  which 
naturally,  logically,  and  Inevitably  resiilt 
from  an  examination  and  comparison  of  the 
different  Code  provisions  having  reference  to 
trials  and  new  trials  are  these:  First  The 
only  pleadings  possible  under  the  Code  are 
the  petition,  answer,  reply,  and  demurrer. 
Second.  Issues  can  only  arise  upon  pleadings. 
Third.  A  trial  Is  had  only  of  issues.  Fourth. 
A  new  trial  is  had  only  of  Issues  of  fact  after 
such  issues  of  fact  have  been  once  determined 
by  a  referee,  a  jury,  or  a  court  Fifth.  The 
Imne  of  fact  to  be  so  re-examined  upon  a 
new  trial  must  have  arisen  upon  a  material 
allegation  in  the  petition  controverted  by  the 
answer,  new  matter  in  the  answer  contro- 
verted by  the  reply,  or  new  matter  in  the 
reply  denied  without  farther  pleading.  Ap- 
plying these  conclusions  to  the  case  at  bar, 
we  find  the  paper  filed  by  plaintiff  In  er- 
ror lacking  In  all  the  essential  elements  of 
a  petition.  It  Is  not  styled  a  petition.  There 
Is  therein  no  plaintiff  and  no  defendant  It 
seeks  no  Judgment  of  the  court  It  prays  no 
relief  against  the  defendant  In  the  action. 
It  requests  merely  the  making  of  an  order 
by  the  court  upon  an  officer  of  the  court. 
It  Is,  In  form  and  character  of  relief  sought. 
Identical  with  that  which  Is  provided  for  by 
section  5S2  of  the  Code:  "A  motion  is  an 
application  for  an  order,  addressed  to  the 
WP.-22 


court,  or  a  judge  In  vacation,  by  any  party 
to  a  suit  or  proceeding,  or  any  one  interested 
therein  or  affected  thereby."  Tbe  presenta- 
tion and  determination  of  this  ipotion  or  ap- 
plication was  a  hearing,  not  a  trial.  In  de- 
nying the  relief  sought,  the  court  entered  no 
Judgment;  that  is,  made  no  decision  of  an  Is- 
sue of  fact,  as  that  phrase  is  defined  by  the 
Code,  The  coiurt  refused  to  direct  the  re- 
ceiver to  allow  and  make  payment  upon  .the 
demand.  This  direction  was  an  order.  Sec- 
tion 538  of  the  Code  provides:  "Every  direc- 
tion of  a  court  or  Judge,  made  or  entered  In 
writing,  and  not  included  In  a  Judgment  Is 
an  order."  The  fact  that  the  receiver  filed 
'wliat  he  styled  an  answer  to  this  motion  Is 
immaterial.  .In  the.  absence  of  this  answer, 
all  defenses  to  the  motion  were  open  to  the 
receiver.  It  follows  that,  in  the  determina- 
tion of  this  motion  or  application  of  plaintiff 
In  error,  the  trial  court  rendered  no  dedslon 
upon  an  issue  of  fact  arising  upon  pleadings. 
Therefore,  the  filing  and  bearing  of  a  motion 
for  a  new  trial  in  the  court  below  was  unnec- 
essary, and  not  required  to  authorize  a  re- 
view of  the  errors  alleged  by  this  court.  As 
supporting  the  conclusion  reached,  see  Slobo- 
dlsky  V.  Curtis  fNeb.)  78  N.  W.  522;  Harper 
V.  Hlldreth,  99  Cal.  265,  33  Pac.  1103;  Beach 
T.  Water  Co.,  21  Mont  7,  52  Pac.  560;  Stone 
T.  Bank,  8  Ohio  Clr.  Ct  R.  636;  Bank  v. 
Swan,  3  Wyo.  856,  23  Pac.  743;  2  Thomp. 
Trials,  S  2718;  4  Eno.  PI.  &  Prnc.  853. 

This  brings  up  to  a  consideration  ct  the 
matter  upon  Its  merits.  From  the  evidence 
offered  upon  the  hearing  of  the  application, 
the  court  made  certain  findings  of  fact,  and 
conclusions  of  law  based  thereon,  which 
are  Incorporated  in  the  order  made.  Among 
others.  Is  found  the  following  finding  of  fact: 
"In  1893,  John  McDermott  with  an  attor- 
ney, came  from  Pennsylvania  to  Kansas  for 
the  purpose  of  looking  after  and  making  set- 
tlement of  bis  Kansas  loans.  While  in  Abi- 
lene, McDermott  gave  Klrby  the  original 
?2,600  Carpenter  note  and  mortgage,  which 
at  that  time  was  In  Judgment  in  the  afore- 
said foreclosure  proceedings;  neither  the 
note  nor  the  mortgage  was  Indorsed  or  as- 
signed to  Klrby  by  McDermott;  botii  Klrby 
and  McDermott  knew  the  note  and  mortgage 
had  gone  to  Judgment  but  neither  spoke  to 
the  other  about  the  same  at  the  time  of  the 
transfer  of  the  note,  nor  was  there  at  that 
time  or  at  any  other  time  an  assignment  of 
the  foreclosure  Judgment  on  said  note  and 
mortgage  made  by  McDermott  to  Klrby. 
At  the  same  time  that  McDermott  gave  Klr- 
by the  said  $2,600  note  and  mortgage,  Kirby 
gave  McDermott,  In  exchange  therefor, 
three  of  the  said  C.  W.  Cooper  notes  of 
$1,000  each,  and  at  the  same  time  Kirby  in- 
dorsed said  three  notes,  and  guarantied  the 
payment  of  the  same  on  the  back  thereof. 
Thomas  Kirby  Indorsed  and  guarantied  the 
payment  of  said  three  $1,000  Cooper  notes 
through  his  "friendship  for  McDermott" 
whom  be  had  koown  for  35  years,"— and,  as 
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a  conclusion  of  law  based  thereon,  tbe  fol- 
lowing: "Thomas  KIrb7  received  no  con- 
sideration for  Indorsing  and  guarantying 
the  payment  of  tiie  said  three  $1,000  C.  W. 
Cooper  notes  in  controrersy;  and,  the  same 
tielng  without  consideration,  the  receiver  is 
not  liable  to  McDermott  for  dividends  there- 
on." It  Is  Insisted  by  counsel  for  plaintiff 
In  error  that  this  finding  of  fact  and  conclu- 
sion of  law  are  wholly  at  variance  with  the 
testimony  found  In  the  record.  From  an 
examination  of  tiie  rec<xnl,  we  are  Inclined  to 
agree  with  tbis  contention.  The  only  wl^ 
nesses  who  testified  upon  the  hairing  were 
plaintiff  in  error,  bis  attorney,  Mr.  Klttrell, 
who  was  present  when  the  agreement  was' 
made  between  Klrby  and  plaintiff  in  error 
concerning  the  Cooper  notes,  and  Thomas 
Klrby.  Both  plaintiff  In  error  and  Klttrell 
testified  the  consldwation  for  the  Indorse- 
ment and  guaranty  of  payment  of  the  Cooper 
notes  by  Klrby  was  the  surrender  of  the 
second  mortgage  Uen  of  plaintiff  In  error  on 
the  property.  Whatever  may  have  been  the 
value  of  this  lien,  much  or  little.  It  was,  In 
our  opinion,  ample  to  sustain  the  contract 
of  indrraement  and  guaranty  made  by  Klrby 
upon  the  notes.  The  bank,  thereafter,  bar- 
ing received  and  disposed  of  the  propmy 
free  and  unlncumbwed  from  this  lira,  and 
Klrby  and  the  bank  being  one  In  law,  It 
follows  plaintiff  in  error  was  entitled  to  par- 
ticipate In  the  dividends,  paid  by  the  trust 
in  tbe  hands  of  the  receiver,  nnless  some 
other  and  conflicting  testimony  Is  found  in 
the  record.  The  only  witness  who  testified 
In  behalf  of  the  receiver  was  Klrby.  His 
evidence,  Instead  of  being  contradictory  of 
and  conflicting  with  that  of  plaintiff  in  error, 
is  clear  and  positive  that  he  indorsed,  guar- 
antied, and  delivered  the  Cooper  notes  to 
plaintiff  In  error  in  consideration  of  the  In- 
terest plaintiff  In  errrr  held  In  the  land  rep- 
resented by  his  second  mortgage  lien;  and 
not  that  he  Indorsed,  guarantied,  and  deliv- 
ered tbe  notes  to  plaintiff  in  error  through 
his  friendship,  as  found  by  the  court 

It  follows,  the  order  made  In  denying  the 
relief  sought  by  the  motion  is  erroneous,  and 
must  be  reversed  as  not  supported  by  the 
evidence  with  directions  to  proceed  further 
In  accordance  with  the  views  herein  er- 
pressed.  All  the  Justices  concurring. 
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MISSOUBI  PAC.  RT.  CO.  v.  COLTTMBIA. 
(Supreme  Court  of  Kansas.    July  S,  1902.) 

NEOUOENCB— FROXIMATB  CAUSB-QUBSTION 
FOR  COURT. 

1.  In  a  case  where  two  distinct  snccessire 
causea,  wholtr  unrelated  in  o])eratioii.  ron- 
tribute  toward  the  production  of  an  accident 
rpsulting  in  injury  and  damage,  one  of  such 
causes  must  be  the  proximate  and  the  other 
the  remote  caoRe  of  the  injury. 

2.  A  prior  aad  remote  cause  cannot  be  made 
the  baais  of  an  action  for  tbe  recovery  of  dam- 
KXes  if  snch  remote  ranae  did  uothlng  more 
than  furnish  tbe  condition  or  ^ve  rise  to  the 


occasion  by  which  the  injury  was  made  poss'- 
ble,  if  there  interrened  between  snch  prior  or 
remote  cause  and  the  injuir  a  distinct  suc- 
cesaive,  unrelated,  and  efficient  cauae  of  the 

injury, 

3,  Id  a  case  where  it  is  either  admitted,  or 
from  the  facta  as  found  established,  that  two 
distinct,  successive  causes,  unrelated  in  their 
operation,  coojoiued  to  produce  a  ^ven  injury, 
the  question  of  remote  and  proximate  cause 
becomes  one  of  law  for  the  decision  of  the 
court,  and  not  of  fact  for  the  determination 
of  tlie  jury,  and  tbe  determination  of  ttiis  ques- 
tion of  law  by  tbe  jury  is  not  biudlng  oi  con- 
clusive upon  tbe  court. 

(Syllabus  by  the  Court) 

In  banc.  Qror  from  district  court;  Mnrls 
county;  O.  L.  Moore^  Judge. 

Action  by  Jennie  T.  Columbia  against  the 
Missouri  Padfic  Bailway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Waggener,  Horton  &  Orr,  for  plaintiff  in 
error.  Humphrey  &  Humphry  and  John 
Maioy,  tor  defendant  In  error. 

POLLOCK,  J.  a  D.  Columbia,  a  locomo- 
tive fireman  tn  the  employ  of  the  Missouri 
Pacific  Railway  Company,  was  killed  by  the 
derailment  of  his  engine  at  the  station  of 
Langley,  on  said  road.  His  widow,  Jennie  V. 
Columbia,  in  her  own  behalf  and  in  behalf 
of  her  minor  children,  brought  this  acticm 
to  recover  damages  on  account  of  negligence 
of  the  company  resulting  In  bis  death.  The 
acts  of  negligence  charged  are:  First  that 
the  company  negligently  permitted  several 
heavy  grain  doors  to  be  piled  and  remain 
upon  a  raised  platform  at  the  west  aid  oS. 
Its  d^ot  at  the  station  of  Langley,  near  the 
track  upon  which  the  engine  which  Columbia 
was  firing  was  scheduled  to  pass  on  the  night 
of  May  9,  1899,  and  said  heavy  grain  doors, 
being  there  so  negligently  placed,  w^  blown 
off,  falling  upon  the  track,  derailing  the  eil- 
gine,  causing  the  death;  second,  that  It  was 
the  duty  of  tbe  company  to  provide  a  reason- 
ably safe  and  clear  track  ova  which  said 
en^e  should  run,  and  In  disregard  of  its 
duty  In  this  respect  the  company  negligently 
permitted  said  heavy  grain  doors  to  remain 
npon  the  track  after  being  blown  thore  by 
the  wind,  thus  obstructing  tbe  track,  ren- 
dering It  unsafe  toe  use,  the  result  of  which 
negligence  caused  the  death  of  ColmnUa. 
The  general  verdict  was  tat  the  plaintiff.  In 
addition  to  the  general  verdict  at  the  re- 
quest of  dtfotdant  the  Jury  made  special 
findings  of  fact  from  the  evidwce,  as  fol- 
lows: "Q.  1.  How  long  hud  O.  D.  Columbia, 
deceased,  been  In  the  employ  of  the  defend- 
ant cmnpany  prior  to  Hay  0,  1889?  A. 
About  seven  (7)  years.  Q.  2.  In  what  ca- 
pacity had  the  said  0.  D.  Columbia  been  em- 
ployed by  the  defendant  prior  to  May  9, 1899? 
A.  Two  years  in  round  house  and  five  years 
fireman  on  locomotive.  Q.  8.  In  his  capacity 
as  fireman  on  locomotive  «iglne,  did  his  duty 
require  blm  to  pass  and  repass  said  station 
where  said  di  ors  were  piled  many  times,  day 
and  nigbt,  prior  to  the  evening  of  May  8; 
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1800?  A.  Tea.  Q.  4.  If  queBtion  Na  8  Is  an- 
swered la  the  afflrmatlTe,  then  state  bow 
frequently  iSse  said  O.  D.  Columbia  had  pass- 
ed said  d^>ot  previous  to  the  date  of  tbe'  said 
accident.  A.  According  to  erldence,  abont 
six  tanndred  (000)  times  In  tbe  five  years. 
Q.  6.  For  what  length  of  time  prerlous  to 
the  date  ctf  Ibe  said  accident  bad  said  doors 
been  piled  on  said  depot  platform?  A.  Since 
the  road  has  betax  in.  operation.  Q.  &  Wne 
the  same  plied  in  a  consplcnons  place  on  the 
platform,  where  tbey  could  easily  be  seen 
by  the  said  C.  D.  Oolnmbla  and  otba  em- 
ployes passing  to  and  fro  orer  the  traA? 
A.  Tea.  Q.  7.  Was  It  the  nsnal  and  ordi- 
nary practice  of  tbe  defradant  company  to 
pile  grain  doors  upon  the  platform  oi  their 
various  stations  In  the  manner  in  wblcb  tbe 
grain  doors  were  piled  at  the  station  of 
Langley  on  the  evening  of  May  1809,  and 
prior,  thereto?  A.'  Ko.  Q.  6.  If  you  answer 
question  number  7  'No,*  or  In  the  negative, 
then  state  what  was  the  practice  of  defend- 
ant with  reference  to  piling  of  grain  doors 
along  its  line  of  road  at  oCber  Btation&  A. 
At  stations  where  there  were  levators,  near 
tbe  elevator,  and  at  tbe  depot  where  there 
Is  no  elevator.  Q.  9.  How  many  grain  doors 
were  piled  on  the  depot  platform  at  tang- 
ly on  the  evening  of  May  9,  1899?  A.  From 
11  to  16.  Q.  10.  What  were  tlie  dimenslona 
and  weight  of  said  grain  doors  so  piled  on 
said  platform  of  the  depot  at  Langley  on  the 
evening  of  May  9,  1899?  A.  About  5^  to 
6%  feet;  weight  tcom  70  to  100  pounds.  Q. 
11.  Bow  fftr  from  the  tra^  on  whl<di  deceas- 
ed was  Injured  were  the  said  grain  doors 
plied  on  the  platform  of  said  station?  A. 
FroAi  IS  to  22  feet  Q.  12.  For  how  many 
years  prior  to  May  9,  18M,  had  It  been  tbe 
costom  to  pUe  the  grain  doors  on  tbe  Aegot 
Iilatform  at  lAngley,  Kansas?  A.  From  10 
to  14  years.  Q.  13.  If  you  find  ^t  It  bad 
been  tbe  cnsttmi  or  practice  of  said  defendant 
company  to  pile  the  grain  doors  on  tbe  depot 
platform  at  Langley,  Kansas,  then  state  if 
there  had  ever  before  been  an  acddent  simi- 
lar to  the  one  wblcb  resulted  In  the  Injury 
complained  of,  or  any  other  accident,  by  rea- 
son of  tbe  piling  of  grain  doors  on  said  depot 
platform?  A.  No.  Q.  14.  If  question  Na  13 
IB  answered  In  the  afflrmatlve,  then  state 
when,  whwe,  and  under  what  circumstances 
such  otber  accldmt  occurred?  A.  *  *  * 
Q.  16.  During  the  time  that  you  find  It  has 
been  tbe  custom  or  practice  of  the  defendant 
company  to  cause  Its  grain  doors  to  be  piled 
(m  tbe  depot  platform  at  X^ngley,  Kansas, 
had  aiqr  accident  ever  resulted  on  account  ot 
said  grain  doors  being  so  plied?  A.  No.  Q. 
16.  H'ere  one  or  more  of  said  groin  doors 
carried,  by  an  unusual  and  extraordinary 
windstorm  or  severe  gale,  from  tbe  place 
-where  th^  were  piled  onto  defendants  track? 
A.  By  severe  gale.  Q.  17.  If  question  No.  16 
Sa  answered  'No.*  then  state  what  caused  the 
aald  door  or  doors  to  be  thrown  onto'  defend- 
anrs  track.  A.  •  •  •  Q.  20.  Was  said 


wlndstwm  of  such  a  diaracter  as  to  blow  off 
a  bracket  on  aald  depot?  A.  No.  Q.  21.  If 
you  answer  question  No.  20  'No/  or  In  the 
negative,  then  state  what  damage,  if  any, 
was  done  to  aald  depot  by  reason  of  said 
windstorm.  A.  Two  battens  rij^d  <^  and 
two  brackets  damaged.  *  *  *  Q.  24.  At 
the  time  said  dosrs  were  blown  onto  said 
track,  was  there  any  agent  or  employe  of  tlie 
defendant  company  on  duty  hi  or  about  the 
said  depot  building?  A.  No.  Q.  25.  Did  any 
^ptoyfi  ot  the  defendant  company  have  any 
notice  or  knowledge  that  aald  grain  doors,  or 
any  thereof,  had  been  blown  onto  the  track 
previous  to  the  Injury  complained  of?  A.  No, 
Q.  26.  If  gneetion  No.  25  is  answered  'Yes,* 
tiien  Btato  the  name  of  such  employ^,  and  In 
what  opacity  be  was  employed.  A.  *  *  * 
Q.  27.  How  long  did  the  s^d  grain  doors 
which  was  Mown  onto  the  track  remain  on 
the  track  before  tbe  accident  occurred?  A. 
No  evidence  to  show.  Q.  28.  If  there  had 
been  no  windstorm  or  aevete  gale  on  the  even- 
ing of  May  9,  18^  would  the  accid«it  com- 
plained of  have  occurred?  A.  We  bdleve 
not.  Q.  29.  Was  tbe  vrindstorm  or  severe 
gale  wblcb  carried  the  door  from  tbe  pile  on 
the  platform  to  tbe  track,  where  tbe  acci- 
dent occurred,  tbe  proximate  tause  of  the 
acddoit?  A.  No.  Q.  80.  If  you  answer  the 
next  preceding  question  'No,*  or  In  the  nega- 
tive, then  state  what  was  the  proximate 
cause  of  the  accident.  A.  By  piling  grain 
doors  on  elevated  platform  In  an  exposed  pn- 
rition."  Defendant  filed  its  motions  for  judg- 
ment In  Its  favor  upon  these  findings,  not- 
withstanding the  gmeral  verdict,  and  for  a 
new  trial,  which  motions  were  overmled,  and 
judgment  entered  upon  the  verdict  In  favor 
of  plaintiff.   Defendant  brings  error. 

Tbe  single  question  for  our  consideration 
Is,  was  defendant  entltied  to  judgment  up- 
on the  special  findings  made  by  the  jury, 
notwithstanding  the  g»ieral  vodlct?  It  Is- 
obvious  that  under  tbe  findings  made  the 
second  claim  of  negligence  pleaded  Is  elimi- 
nated from  tbe  controversy,  for,  tbe  burden 
of  proof  resting  upon  the  plaintiff  to  prove 
tbe  acts  of  negllgotce  charged,  and  there  be- 
ing, as  found  by  the  jury,  "no  evidence  to 
show**  how  long  the  grain  doors  remained 
upon  the  track  before  tbe  enj^ne  arrived 
at  the  place  of  derailment,  negligence  In  per- 
mitting an  obstruction  to  remain  upon  the 
track  was  not  proven.  As  to  tbe  remaining 
act  of  negligence  charged,  upon  tbe  findings 
made,  a  much  mere  grave  and  serious  con- 
troversy arises.  From  the  findings  it  Is  learn- 
ed that  tbe  deceased  had  been  employed  by 
the  company  as  locomotive  fireman  on  Its 
line  of  railway  for  fire  years.  During  these 
five  years  he  bad  passed  the  station  of  Lang- 
ley abont  600  times.  It  was  the  custom  of 
tbe  company  at  stations  where  no  elevatw- 
was  located  to  pile  the  grain  doors  at  the 
depot  There  was  no  elevator  at  Langley, 
The  company  had  plied  the  grain  doors  upon 
the  depot  platform  at  tills  station  since  the 


Digitized  by  Google 


8«0 


69  PACIFIC 


BEPORTEB. 


(Kan. 


constmctlon  and  operation  of  the  road,  a  pe- 
riod of  some  10  to  14  years.  There  were  on 
Che  night  of  tbe  Injury  from  11  to  16  of 
these  doora,  In  size  about  by  6^  feet  in 
dimensions,  In  weight  from  70  to  100  pounds, 
piled  In  the  usual  place  and  mannn,  about 
16  to  22  feet  from  the  track.  During  all  the 
years  In  which  the  road  had  been  operated 
these  grain  doors  bad  been  so  piled,  and  no 
accident  had  resulted  therefrom.  On  the 
night  Id  question  a  severe  gale  blew  one  or 
more  of  these  doors  from  tbe  place  wb»e 
located  upon  the  track,  reaultlog  In  such  ob- 
struction of  the  track  as  to  derail  the  engine, 
causing  the  death  of  deceased.  Had  the  se- 
vere gale  not  blown,  the  injury  complained  of 
would  not  have  happened.  The  findings  so 
made  iq>  to  this  point  are  without  doubt 
clearly  in  favor  of  defendant,  but  in  respect 
to  questions  numbered  29  and  80  the  jury 
find  the  piling  of  these  grain  doors  in  an  ex- 
posed position  upon  the  elevated  platform 
was,  and  the  severe  gale  which  blew  at  that 
time  was  not,  the  proximate  cause  of  the  de- 
railment of  the  engine.  Upon  these  findings 
the  learned  counsel  for  plaintiff  In  error  make 
two  contentions:  First  From  the  findings 
made,  the  deceased  must  have  known  of  the 
practice  of  .piling  these  grain  doors  at  this 
station,  and.  knowing  this  fact,  by  continuing 
in  the  employ  of  the  company  without  pro- 
test, be  assumed  the  risk  Incident  thereto,  if 
any  might  have  been  foreseen.  Secomi.  The 
place  and  manner  of  keeping  the  grain  doors, 
taken  In  connection  with  all  tbe  findings  in  the 
case  as  made  by  the  jury,  does  not  constitute 
actionable  negligence  against  the  company; 
and,  the  jury  having  found  that  two  distinct, 
successive  causes,  independent  in  their  op«-a- 
tlon,  contributed  toward  the  Injury  complain- 
ed of  by  plaintiff,  it  became  a  matter  of  law 
f(»  the  court  to  declare  which  of  the  two  dis- 
tinct, successive.  Independent  causes  was  the 
direct  and  proximate  cause  of  the  injury; 
that  this  quration  of  law  was  not  settled  and 
concluded  by  tbe  findings  of  tbe  jury  as  to  the 
proximate  cause  of  the  Injury.  With  the  first 
proposition  we  cannot  agree.  It  Is  not  shown 
deceased  had  any  actual  knowledge  of  the 
place  and  manner  In  which  the  doors  were 
piled.  Neither  is  it  shown  It  was  any  part  of 
the  duty  of  a  locomotive  fireman  to  obsnre 
or  know  the  mann^  of  piling  grain  doors  at 
the  stations  along  the  line  of  road,  and  there 
is  nothing  In  the  nature  or  character  of  hl» 
duties  which  would  necessarily  attract  bis  at- 
tention to  such  objects.  He  was  not,  there- 
fore, required  to  know  such  fact  Again,  as- 
«umlng  for  the  purpose  of  tbe  argument  that 
the  deceased  actually  knew  of  the  location  of 
these  doors  at  the  station  of  Langley,  or 
that  from  the  frequency  with  which  he  bad 
passed  this  station  in  the  five  years  of  his 
service  as  fireman,  with  these  doors  placed  In 
plain  and  unobstructed  view,  be  must  have 
known  of  their  location  and  existence,  and 
then  tbe  argument  must  fail,  because  It  is 
oot  shown  deceased  knew  or  should  bare 


known  that  the  manner  or  place  itf  piling  ths 
doors  portended  danger  to  him,  and  be  had 
the  right  to  assume  that  the  company,  in  the 
exovise  of  a  superior  knowledge  in  tbe  per- 
formance of  its  duty  to  furnish  a  clear  and 
reasonably  safe  track  over  which  to  run  the 
engine,  would  not  place  these  doors  in  such 
position  as  to  expose  him  to  unnecessary  dan- 
ger. Railway  Co.  v.  Williams,  172  III.  379. 
50  N.  B.  116,  64  Am.  St  Rep.  44;  Dickson  t. 
Railway  Co.,  1^4  Mo.  140,  27  S.  W.  476.  25 
L.  R.  A.  320,  46  Am.  St  Rep.  429;  Faren  v. 
Sellers,  30  La.  Ann.  1011,  3  South.  363.  4  Am. 
St  Rep.  256;  Railway  Oo.  T.  Leverett,  48 
Ark.  S33,  3  S.  W.  60,  S  Am.  St  Rep.  230: 
Railroad  Co.  v.  Irwin,  37  Kan.  701,  16  Pac. 
146,  1  Am.  St  Rep.  266;  Railroad  Co.  T. 
Rowan,  55  Kan.  270,  30  Pac.  1010. 

The  remaining  proposition  Is  one  more 
difficult  of  solution.  Tbe  existence  or  non- 
existence of  negligence  in  any  given  case, 
wherein  the  facts  are  disputed  Is  a  qu'estlon 
of  fact  to  be  determined  by  the  jury.  When 
the  facts  are  undisputed,  and  only  one  Infer- 
ence or  deduction  Is  to  be  drawn  from  them, 
a  question  of  law  Is  presented  for  the  court 
Dewald  V.  Railroad  Co.,  44  Kan.  686,  24  Pac. 
1101.  However,  It  Is  not  every  act  of  neg- 
ligence that  furnishes  a  basis  for  recovery 
of  damages  sustained.  In  the  case  of  Cleg- 
hom  V.  Thompson,  62  Kan.  727,  C4  Paa  605. 
this  court  held:  "Negligence,  to  be  action- 
able, must  result  in  damage  to  some  one, 
which  result.  In  tbe  absence  of  wantonness 
or  malo  animo,  might  have  been  reasonably 
foreseen  by  a  man  of  ordinary  Intelllgwice 
and  prudence,  and  be  the  probable  result  of 
the  Initial  act  The  all^tlon  of  n^Ilgence 
Is  not  sustained  by  evidence  of  acts  resulting 
tn  damage  to  another,  which  residt  is  not 
tbe  reasonable  and  ordinary  outcome  of  such 
acta,  and  which  would  not  have  been  fore- 
seen under  all  tbe  circumstances  of  the 
case."  In  the  opinion,  quoting  from  City  of 
Allegheny  v.  Zimmerman,  95  Pa.  287,  it  is 
said:  "One  is  answerable  in  damages  for 
the  consequences  of  his  faults  only  so  far  as 
they  are  natural  and  proximate,  and  may, 
therefore,  have  been  foreseen  by  ordinary 
forecast  and  not  for  those  arising  from  a 
conjunction  of  his  own  faults  with  circum- 
stances of  an  extraordinary  nature."  "Neg- 
ligence Is  not  the  proximate  cause  of  an  ac- 
cident unless,  under  the  circumstances,  the 
accident  was  a  probable  as  well  as  a  natural 
consequence  thereof,— one  which  might  rea- 
sonably have  been  foreseen  by  a  man  of 
ordinary  intelligence  and  prudence:"  Huber 
T.  Railroad  Go..  92  Wis.  636,  66  N.  W.  708,  31 
L.  R.  A.  583,  53  Am.  St  Rep.  940.  "It  is  not 
enough  that  the  defendant  has  been  negli- 
gent, imless  that  negligence  has  contributed 
to  the  Injury  of  the  plaintiff."  Sowles  y. 
Moore,  65  Vt  322,  26  Aa  629,  21  L.  R.  A. 
723.  While  one  Is  responsible  for  snch  con- 
sequences of  his  fault  as  are  natural  and 
probable,  and  might  therefore,  be  foreseen 
bj  ordlnuT  toncawt,  it  bis  fault  faappeoed 
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to  eoneiir  with  sometlilng  extraordinary,  and 
therefore  not  Itkely  to  be  foreseen,  he  will 
□ot  be  answerable  for  the  extraordinary  re- 
sult. Scliaeffer  r.  Jackson  Tp.,  150  Fa.  145, 
24  Atl.  620,  18  L.  B.  A.  100,  30  Am.  St,  Bep. 
7»2;  Ballway  Go.  t.  Kellogg.  94  U.  S.  4G9,  24 
U  Ed.  2uG;  Hubbell  t.  Glty  of  Yonkers,  104 
N.  Y.  434,  10  N.  E.  S6S.  5S  Am.  Rep.  522; 
Washington  v.  Railroad  Co.,  17  W.  Va.  ISO; 
Block  T.  Railroad  Co.»  80  Wis.  871,  61  N.  W. 
nOl,  27  li.  R.  A.  305,  46  Am.  St  Rep.  849; 
Canal  Co.  y.  Westhike.  23  Colo.  28i  46  Fac. 
134:  Lewis  t.  Railway  Co.,  &4  Hlch.  65,  19 
K.  W.  744.  S2  Am-.  Rep.  790;  Daniels  Bal- 
lantlne,  23  Ohio  St.  532,  13  Am.  Be^  264; 
Henry  r.  Bailway  Co.,  76  Mo.  288,  43  Am. 
Rep.  762.  In  cases  of  this  character,  where 
two  distinct  successlTe  causes,  unrelated  in 
operation,  to  some  extent  contrlbnte  to  an 
Injnry,  it  Is  settled,  where  there  Is  an  Inter- 
vening and  direct  cause,  a  jnior  and  remote 
cause  cannot  be  made  the  basis  for  recoveiy 
of  damages.  If  such  prior  cause  did  no  more 
than  fnmlsh  the  condition  or  give  rise  to 
the  occasion  by  which  the  injury  was  made 
possible.  And  it  seems  to  be  sound  In  prin- 
ciple and  well  settled  by  authority,  where  It 
Is  admitted  or  found  that  two  distinct,  auc- 
cesslva  causes,  unrelated  in  their  operation, 
conjoin  to  produce  a  given  injury,  ime  of 
them  must  be  the  proximate  and  the  other 
the  remote  cause  of  the  Injury,  and  the  conrt, 
In  passing  upon  the  facts  as  found  or  ad- 
mitted to  exiBt,  must  regard  the  proximate 
as  the  efficient  and  consequent  cause,  and 
disregard  the  remote  cause.  In  Railway  Co. 
T.  Trlch,  117  Pa.  390,  11  Atl.  627,  2  Am.  St 
B^.  672,  It  is  held:  "When,  In  an  action 
for  negligence.  Qie  fact  Is  undisputed  In  the 
evidence  that  the  Injury  received  was  in- 
flicted by  an  Intervening  agency  over  whlcb 
the  defendant  bad  no  control,  the  question 
of  remote  or  proximate  cause  must  be  de- 
termined by  the  court,  and  the  jury  instruct* 
ed  accordingly."  In  Herr  v.  City  of  liOb- 
anon,  149  Fa.  222.  24  AtL  207,  16  L.  R.  A. 
106.  34  Am.  St.  Bep.  603.  It  la  held:  "If  two 
distinct  causes  are  successive  and  unrated 
In  their  opnatlon,  one  of  them  mnst  be  the 
proximate  and  the  other  the  remote  cause. 
In  such  case  the  court  regards  the  proximate 
as  the  efficient  and  consequent  cause,  and 
disr^rds  the  remote^"  In  Ooodlander  Mill 
Ga  T.  Standard  Oil  Co..  11  O.  G.  A.  263,  64 
Fed.  400,  27  li.  R.  A.  583,  it  is  said:  "The 
proximate  cause  of  an  injury  is  tuat  cause 
which,  in  the  natural  and  continuous  se* 
•quoice,  nnbr<A:en  by  an  efficient  Interven- 
ing cause^  produces  the  injury,  and  without 
which  the  result  would  not  have  occurred." 
Blell  T.  Railway  Ga,  98  Mich.  228,  57  N.  W. 
117;  Insurance  Go.  v.  Boon,  96  U.  S.  117,  24 
li.  Ed.  395.  Applying  these  prindplea  to 
the  case  at  "bsr,  and  what  conclusion  must 
"he  reached  therefrom?  We  find  the  grain 
■doors  In  question  piled  15  to  22  feet  from 
the  track.  They  weighed  70  to  100  pounds 
each.   They  were  6^  by  6Vi  feet  In  dimen- 


sion. With  batten  nailed  across  ends,  they 
were  2  inches  in  thickness.  There  were  11 
to  15  of  them,  thus  making  a  pile  of  the 
height  of  22  to  80  Inches.  They  were  piled 
against  the  depot  building.  In  this  place 
and  manner  the  same  kind  of  doors  bad 
been  placed  from  10  to  14  years  prior  to  the 
injury,  and  no  accident  transpired  therefrom. 
That  the  placing  of  these  doors  In  the  posi- 
tion in  which  they  were  placed  furnished  the 
occasion  or  condition  which  rendered  the  ac- 
cident possible  is  not  to  be  disputed,  and 
cannot  be  denied.  That  is  to  say,  if  these 
grain  doors  had  not  been  there  on  the  depot 
platform,  the  accident  which  did  happen 
would  not  have  happened:  the  injury  would 
not  have  occurred.  But  can  It  be  reason- 
ably and  successfully  maintained  tiiat  the 
^ploy€«  of  the  company,  in  the  exercise  of 
that  reasonable  care  and  precaution  required 
for  the  safety  of  those  operating  the  en- 
dues of  the  company  to  ke^  the  track  free 
of  obstructions,  should  have  foreseen,  antici- 
pated, or  even  Imagined  that  from  the  op- 
eration of  any  ordinary,  natural  cause  these 
doors,  or  one  or  more  of  them,  might  be  lift- 
ed and  carried  from  tiie  place  where  located, 
and  lodged  upon  the  track  In  such  manner  as 
to  obstruct  and  render  dangerous  the  <vera- 
tion  of  the  road,  or  as  to  cause  the  derailment 
of  an  engine  ?  We  think  not  On  the  night  In 
qnestion  a  severe  gale  blew.  A  gale  Is  de- 
fined as  a  wind  having  a  velocity  of  40  to 
70  miles  an  hour.  Stand.  Diet  Webstar 
defines  a  heavy  gale  as  a  wind  having  a 
velocity  of  80  miles  an  hour.  The  jury  find, 
and  must  of  necessity  have  found,  under  the 
evidence  the  accident  would  not  have  oc- 
curred in  the  absence  <rf  this  severe  gftle. 
In  Railway  Co.  v.  KeUogg,  94  U.  8.  460,  24 
L.  Ed.  256,  Mr.  Justice  Strong,  In  delivering 
the  opinion  of  the  court  says:  "But  It  Is 
generally  h^  that  in  order  to  warrant  a 
finding  that  negligence,  or  an  act  not  ftmonnt- 
Ing  to  wanton  wrong,  is  the  proximate  cause 
of  an  injury,  it  must  ajqpear  that  the  injury 
was  tiie  natoral  and  probable  consequence 
of  the  negligence  or  wrongful  act  and  that 
It  ought  to  have  been  foreseen  in  the  light 
of  the  attending  clrcumstancea.  •  •  • 
We  do  not  say  that  even  the  natural  and 
probable  consequences  of  a  wrongful  act  or 
omission  ore  In  all  cases  to  be  chargeable 
to  the  misfeasance  or  nonfeasance.  They 
are  not  when  there  la  an  efficient  and  Inde- 
pendent cause  opmting  between  the  wrong 
and  the  Injury.  In  such  a  case  the  resort 
of  the  sufterer  must  be  to  the  OTlglnator  of 
the  intermediato  cause.  Bnt  when  there 
is  no  Intermediate,  efficient  cause,  the  orig- 
inal wrong  mnst  be  considered  as  reaching 
to  the  effect  and  proximate  to  ;lt  The  In- 
quiry must  therefore^  always  be  whether 
there  was  any  Intermediate  cause  discon- 
nected from  the  primary  fault  ^nd  self-  , 
operating,  which  produced  the  injury.*'  The 
trial  court  Instructed  the  Jury  as  follows: 
"The  jury  Is  instructed  that  by  the  proxl- 
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mate  cause  of  an  Injury  Ib  meant  that  cauae 
wUch,  In  liie  natural  and  continuous  se- 
quence, unbroken  by  any  Intervening  cause, 
produces  the  injury,  and  witbout  which  the 
result  would  not  have  occurred.  The  jury 
Is  Instructed  that  negligence  is  not  the  prox- 
imate cause  of  an  accident  unless  under  all 
the  circumstances  the  accident  might  have 
been  reasonably  foreseen  by  a  man  exer- 
cising reasonable  and  culinary  care.  It  Is 
not  enongb  to  prore  that  the  accident  Is  the 
natural  consequence  of  some  negligenca  It 
must  also  have  been  the  probable  conse- 
quence of  the  special  act  of  negligence  al- 
leged In  plaintiff's  petUlm;  and  before  you 
can  find  a  verdict  for  the  plaintiff  herein 
you  must  find  from  the  evidence  the  piling 
of  tbe  said  grain  doors  npon  the  platform  of 
defendant  company  at  J^ngley,  Kansas,  was 
negligence,  and  that  the  defendant  company, 
In  the  exercise  of  reasonable  and  ordinary 
care,  should  bare  foreseen  that  the  piling  of 
said  grain  doors  upon  the  platform  at  Lang- 
ley,  Kansas,  wofild  in  all  probability  cause 
an  Injury  similar  to  that  which  did  happen 
on  the  evening  of  Slay  9,  1899,  and  which 
resulted  in  the  death  of  G.  D.  Columbia. 
You  are  Instructed  that  that  which  never 
happened  before,  and  which  in  Its  character 
is  such  as  not  to  naturally  occur  to  pru- 
dent men,  to  guard  against  its  happening 
at  all,  cannot,  when  In  tbe  course  of  years 
it  does  happen,  furnish  good  ground  for  a 
charge  of  negligence  In  not  foreseeing  Its 
possible  happening  and  guarding  against  tbe 
remote  contingency."  Measured  by  author- 
ity, determined  upon  principle,  or  viewed  in 
the  light  of  the  instructions  of  the  court  to 
tbe  Jury,  which  o^  the  two  distinct  succes- 
sive causes  (V)eratlng  Independently  of  eadi 
other  to  produce  tiie  Injury,— that  Is,  the 
place  and  manner  of  piling  and  keeping  the 
grain  doors,  or  the  severe  gale,— must  be 
held  to  have  been  the  consequent,  efficient, 
and  proximate  canse  of  this  injury?  Mani- 
festly, it  must  be  said  the  place  and  man- 
uer  of  piling  and  keeping  the  doors  did  no 
more  than  furnish  the  condition,  afford  the 
opportimlty,  for  the  accident  which  occurred. 
The  operation  of  the  successive  wholly  in- 
dependent and  unrelated  cause  and  interven- 
ing agency,  tbe  severe  gale,  was  the  conse- 
quent, eflBcient  and  proximate  cause  of  the 
grain  doors  being  upon  the  track,  which  re- 
sulted in  the  derailment  of  tbe  engine  and 
damage  to  plaintiff. 

It  follows,  under  the  charge  of  the  court  to 
the  Jury,  and  the  findings  of  fact  as  made  by 
tbe  Jury,  the  graeral  verdict  should  have 
been  in  favor  ot  the  defendant  The  Jury 
failing  In  this,  tbe  trial  court  should  have 
sustained  tbe  motion  for  Judgment  upon  the 
flndinga  made,  notwlthslxnding  the  general 
verdict  Jnd^ent  must  therefore  be  re- 
versed, and  canse  remanded,  with  instructions 
to  enter  Judgment  upon  the  findings  In  favor 
of  defmdant  All  the  Justices  concnzring. 
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ATCHISON,  T.  &  S.  F.  RT.  CO.  v,  WIL- 
SON et  al. 

(Supreme  Court  of  Kausas,  Diyiston  No.  2, 

July  5,  1902.) 

EMIKBNT  DOMAIN— ABANDONUBNT  OF  COH- 
DB&INATION  PROCEBDINOS. 

1.  The  fact  that  a  railroad  company  has 

conducted  land-coudemnation  proceedings  to 
Completion,  and  has  deposited  the  condemoation 
money  with  tbe  county  treasurer,  does  uot  pre- 
clude it  from  reclaiming  the  deposit,  if  It  hag 
abstained  from  making  an  actual  euti-y  on  the 
land  for  the  purpose  of  constructing  its  road, 
aud  has  abandoned  its  iotentiou  to  use  the 
land  for  such  purpose,  and  has  given  notifica- 
tion of  such  abanoonmeut 
(Syllabus  by  the  Court)' 

Error  from  district  court,  Johnson  coun^; 
John  T.  Burrls,  Judge. 

Application  by  Mary  E.  Wilson  for  writ  of 
mandamus  to  tbe  county  treasurer  of  Johnson 
county.  The  Atchison,  Topeka  &  Santa  F6 
Ballway  Company  intervened.  Judgment 
against  the  c<»npany,  and  it  brings  aror. 
Reversed. 

Argued  before  DOSTER,  a  J.,  and  SMITH 
and  POUJOGK,  JJ. 

A.  A.  Hurd  and  O.  J.'  Wood,  for  plaintiff  In 
error.  I.  O.  Pickering,  for  defendants  in  ei^ 
ror. 

DOSTER,  C.  J.  This  was  an  action  of  man- 
damns  to  compel  the  county  treasure  of 
Johnson  county  to  pay  a  sum  of  money  depos- 
ited wIOi  him  by  the  Atchison,  Tt^eka  & 
Santa  Fd  Railway  Company  as  an  award  of 
damages  assessed  by  rlgbt  of  way  commis- 
sioners. The  railway  company  was  allowed 
to  Intorene  in  tbe  suit  and  defend  for  tbe 
treasurer.  Judgment  went  against  it,  where- 
fore It  has  prosecuted  wror  to  this  court. 

Tbe  commissioners*  report  assessing  dam- 
ages was  filed  with  the  county  clerk  on  No- 
vember 80th.  On  the  same  day  a  copy  of 
the  repcHrt  was  filed  with  tbe  ccninty  treasurer, 
acocHupanled  by  a  depoc^t  of  tbe  condemna- 
ti<»i  mon^,  and  on  Decembw  lOtta  a  copy  of 
the  repOTt  of  condemnation  was  recorded  in 
tbe  office  of  tbe  register  of  deeds,  ^lese 
proceedings  were  in  regular  conformity  wiUi 
the  statute  concerning  the  appropriation  of 
land  for  railway  purposes  (Gen.  St  c.  23,  art. 
9).  The  landowners  bad  10  days  from  the 
date  of  filing  the  report  In  the  clerk's  office 
within  which  to  appeal  from  the  award  of 
damages.  Id.  {  121.  They  did  not  appeal, 
but  instead,  demanded  the  money  deposited 
with  tbe  treasurer.  TiAa  d«nand  was  made 
both  during  and  subsequent  to  the  time  al- 
lowed for  appeal,  but  it  was  <»i  each  occa- 
slott  refused.  The  railway  company  new 
entered  upon  or  In  any  wise  took  possession 
of  the  land  condemned,  bat,  on  the  contrary, 
determined  not  to  nse  or  claim  It  On  De- 
cember 12fti,  two  days  after  the  expiration  of 
the  time  for  appeal,  it  notified  tlie  treasurer 
of  Its  abandonment  of  its  rights  under  the 
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coodemnatloQ  proceeding,  and  demanded  tbe 
return  of  the  money  deposited  In  pursuance 
of  the  award.  The  demand  was  refused. 
Out  of  the  facts  thus  summarized  the  action 
arose. 

The  claim  on  the  part  of  the  railway  com- 
pany la  that  inasmuch  as  It  did  not  make  flual 
assertion  of  Its  rights  under  the  condemna- 
tion proceedings,  but,  on  the  contrary,  aban- 
doned them  before  the  condemnation  money 
passed  to  the  landowners*  bands,  it  was  en- 
titled to  reclaim  the  deposit  made  with  the 
treasurer.  The  claim  on  tbe  other  side  la 
that  the  rights  of  the  parties  became  fixed 
by  the  filing  of  the  report  o£  the  award,  and 
the  demand  of  the  money  made  on  the  treas- 
urer, or,  at  farthest,  at  the  expiration  of  the 
time  for  appeal;  that  at  that  time  title  to 
the  easement  passed  to  the  company,  and  ti- 
tle to  the  money  to  the  landowners;  and  that 
thereafter  no  act  of  renunciatlou,  short  of 
mutual  rescission,  could  devest  the  rights  of 
either. 

In  several  decisions  of  this  court  It  has 
been  remarlied  that  when  condemnation  pro- 
ceedings have  been  properly  conducted  to  the 
end.  and  the  award  has  been  paid,  an  ease- 
ment  becomes  vested  In  the  railway  company. 
Blackshlre  t.  Railroad  Co.,  13  Kan.  514;  Rail- 
road Co.  T.  Sheldon,  53  Kan.  169,  35  Pac. 
1105;  Railroad  Co.  t.  Thayer,  M  Kan.  259, 
38  Pac.  206;  Phlpps  v.  Railway  Co.,  58  Kan. 
142,  48  Pac.  573.  If  this  be  true,  there  fol- 
lows, of  necessity,  the  corollary  proposition 
of  title  in  the  landowner  to  the  money  award- 
ed. However,  an  examination  of  the  cases  In 
which  these  remarks  occur  will  show  that 
they  were  not  made  with  respect  to  any  dis- 
pute as  to  the  precise  time  at  which  title 
passed,  or  for  the  purpose  of  fixing  a  definite 
point  at  which  In  all  cases  It  should  be  said 
to  pass,  but  they  were  made  in  assertion  of 
the  genial  proposition  that  title  passes  on 
the  eoncluslMi  of  the  proceedings  and  pay- 
ment of  the  money,  and  were  made  in  cases 
where  the  railway  companies  were  not  seek- 
ing to  abandon  their  rights  under  the  proceed- 
ing, but,  on  the  contrary,  were  seeking  to 
assert  them.  In  the  Case  of  BlaclEShIre, 
Bupra,  it  was  said  that,  "when  tbe  time  for 
appeal  has  expired,  then  the  right  of  way  is 
appropriated."  That,  however,  was  said  ar- 
guendo, in  the  discussion  of  the  proposition 
that  op  to  the  time  mentioned  the  money 
deposited  remained  In  tbe  hands  of  the  treas- 
urer, at  the  company's  risk  of  Its  loss.  In 
tluit  case  the  company  was  asserting  Its 
rights  under  the  condemnation,  and,  doing  so, 
the  question  was,  at  what  time  did  its  own- 
ership of  the  money  cease,  and  that  of  the 
landowner  begin?  In, the  cases  of  Railroad 
Co.  T.  Sheldon,  supra,  and  Railroad  Co.  v. 
Thayer,  supra,  mortgageps  of  the  land  at- 
tempted foreclosure  after  the  final  conclusion 
•  of  the  ctjndemnt  tlon  proceedings,  ancf  the 
acceptri'ce  of  the  award  by  the  mortgagors, 
the  owners  of  the  title.  In  deciding  asninst 
tbe  right  of  foreclosure,  it  was  observed  that 


tbe  title  to  the  easement  became  vested  In 
the  company  on  the  deposit  of  the  condemna- 
tliju  money  with  the  treasurer.  In  Phlyps 
V.  Railway  Co.,  supra,  It  was  held  that  con- 
demnation proceedings  regularly  conducted 
throughout,  followed  by  a  deposit  of  the  con- 
demnation money  with  the  treasurer,  and  its 
payment  by  that  ofilclal  to  the  owner  of  the 
record  title  after  tbe  lapse  of  time  for  ap- 
peal, protected  the  company  against  the  secret 
equities  of  other  persons;  and  in  the  opin- 
ion it  was  remarked  that  the  condemnation 
proceedings  perfected  a  "valid  title"  In  the 
railway  company.  As  before  observed,  none 
of  these  cases  called  for  a  determination  of 
the  precise  point  of  time  at  which  the  owner's 
title  to  the  easement  and  the  company's  title 
to  the  money  became  so  far  devested  as  that 
the  latter  could  not  renounce  Its  rights  under 
the  proceeding  and  reclaim  the  depLisit  made. 
The  decisions  were  ail  made  In  respect  to  the 
company's  right  to  assert  title  to  the  ease- 
ment, not  to  abjure  It  That  the  initiation 
or  even  the  completion  of  right  of  way  pro- 
ceedings does  not  impcse  an  obligation  to 
take  and  pay  for  the  land  has  been,  In  gen- 
eral terms,  remarked  by  this  court,  although 
never  decided  as  a  substantive  issue  In  any 
case.  Blackshlre  v.  Railway  Co.,  supra;  Rail- 
road Co.  V.  Wilder,  17  Kan.  239;  City  of 
Kansas  City  v.  Kansas  Pac.  Ry.  Co.,  IS  Kan. 
331;  Cohen  v.  Railroad  Co.,  34  Kan.  158,  8 
Pac.  138,  55  Am.  Rep.  242;  Railway  Co.  v. 
Whitaker.  42  Kan.  634,  22  Pac.  733.  That 
such  right  of  abandonment  exists,  and  that 
It  carries  with  It  the  right  to  reclaim  the  con- 
demnation money,  there  can  be,  we  think,  no 
doubt  In  3  Elliott.  R.  R.  J  1033,  it  is  said: 
"The  weight  of  authority  holds  that  the  ef- 
fect of  proceedings  for  condemnation  is  sim- 
ply to  &x  the  price  at  which  the  party  con- 
demning can  take  the  property,  unless  the 
statute  gives  It  some  greater  effect  aad  that 
the  company  may,  within  a  reasonable  time 
after  the  judgment  or  confirmation,  abandon 
Its  proceedings  without  Incurring  any  liabil- 
ity to  pay  tbe  damages  awarded."  And  in 
Lewis,  Em.  Dom.  S  656,  It  is  said:  "Tbe 
weight  of  authority  undoubtedly  Is  that,  in 
the  absence  of  statutory  provisions  on  the 
question,  the  effect  of  proceedings  for  condem- 
nation Is  simply  to  fix  the  price  at  which  the 
party  condemning  can  take  the  property 
sought  and  that  even  after  confirmation  or 
Judgment  the  purpose  of  toklng  the  property 
may  be  abandoned  without  incurring  any  lia- 
bility to  pay  the  damages  awarded."  It  to 
probable  that  an  abandonment  of  the  com- 
pany's purpose  to  use  the  easement  condemn- 
ed, occurring  after  the  money  had  passed  to 
the  hands  of  the  landowner,  would  not  car- 
ry with  it  the  right  to  demand  repayment. 
■With  that  however,  we  have  no,  concern. 
Our  question  relates  to  the  right  of  reclama- 
tion before  payment  has  been  In  fact  made. 
The  determination  of  the  question  requires 
an  interprptntion  of  the  statute  relative  to 
the  time  at  which  title  passes  In  one  case  to 
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the  company,  and  In  the  other  to  the  landown- 
er. Gen.  St  1901,  C.  23,  M  118,  119,  read  as 
follows: 

"Sec.  118.  Such  county  clerk  shall  forth- 
"wlth  prepare  and  file  in  the  office  of  the 
treasurer  of  such  county  a  copy  of  such  re- 
port; and  If  such  company  shall  cause  to  be 
paid  to  such  treasurer  the  amount  in  full  of 
such  appraisement,  within  ninety  days  of  the 
time  of  filing  such  copy  in  such  treasurer's 
office,  such  treasurer  shall  thereupon  certify 
such  fact  upon  the  copy  of  the  report,  undCT 
his  hand  and  seal  of  office,  and  shall,  upon 
demand  of  the  persons  seTerally  entitled 
thereto,  pay  over  the  amounts  of  such  fund 
to  such  persons  as  shall  be  respectlvdy  enti- 
tled thereto. 

"Sec.  119.  If  such  company  shall  cause  the 
copy  of  the  report,  so  certified,  to  be,  within 
ten  days  after  such  certifying,  filed  and  re- 
corded in  the  office  of  the  register  of  deeds 
for  such  county.  It  shall  have  the  right  to 
occupy  the  land  so  embraced  within  such 
route,  for  the  purpose  necessary  to  the  con- 
struction  and  use  of  Its  road;  ahd  to  such 
portions  of  such  road  over  which  a  railroad 
shall  be  actually  constructed  within  such 
time,  the  perpetual  use  of  such  lands  shall 
vest  In  such  company,  Its  successtvs  and  as- 
signs, for  the  use  of  the  railroad,  as  soon  as 
so  much  of  such  railroad  shall  have  been 
constructed  fit  for  use." 

It  will  be  observed  that  section  119,  above 
quoted,  declares  a  "time"  at  which  "the  per- 
petual use  of  such  land  shall  vest  in  such 
company."  What  Is  that  time?  Reasonably 
It  cannot  be  the  Intermediate  10  days  be- 
tween the  treasurer's  certification*  of  the  com- 
missioner's report  required  by  section  118, 
and  the  filing  and  recording  of  such  report 
with  the  register  of  deeds  required  by  sec- 
tion 119,  beeanae  It  would  be  idle  to  con- 
template the  "actual  construction"  of  any 
portion  of  a  railroad  "withto  such  time." 
Grammatically,  the  antecedent  of  the  phrase 
"such  time"  Is  the  "ten  days"  spoken  of  In 
the  preceding  part  of  the  section,  but  sensibly 
such  cannot  be  the  case.  A  careful  reading 
of  the  whole  section  will  disclose  that  the 
pronominal  phrase  has  a  prospective  Instead 
of  a  retrospective  reference.  It  refers  to  the 
time  mentioned  in  the  final  clause  of  th^  sen- 
tence and  section,  to  wit,  "as  soon  as  so 
much  of  such  ralb'oad  shall  have  been  con- 
stmcted  fit  vfor  use."  This  becomes  evident 
by  making  a  transposition  of  that  clause 
fram  the  last  to  the  first  place,  so  that  It 
may  read  as  follows:  "As  soon  as  so  much 
of  such  railroad  shall  have  been  constructed 
fit  for  use,  and  to  such  portions  of  such  road 
over  which  a  railroad  shall  be  actually  con- 
structed within  such  time  [the  time  of  Its 
construction  fit  for  use]  the  perpetual  use  of 
such  lands  shall  vest  in  such  company,  its 
successors  and  assigns,  for  the  use  of  the 
railroad."  This  rearrangement  of  clauses 
may  yet  leave  something  to  be  desired  by 
the  punctilious  grammarian,  but  it  saves  the 


statute  from  absurdities  of  meaning  and  im- 
possibilities of  execution,  and  brings  out  the 
evident  sense  of  the  legislature  in  enacting 
it  Title  to  a  railway  easement,  therefore, 
does  not  vest  lo  the  company  until  the  rail- 
road has  been  actually  constructed  fit  for  use. 
Before  that  time  the  company  has  only  "the 
right  to  occupy  the  land  so  embraced  within 
such  route,  for  the  purposes  necessary  to  the 
construction  and  use  of  its  road."  That  right 
Is  conferred  by  the  clause  Just  quoted  out  of 
the  first  part  of  section  119,  but  the  law  does 
not  pass  the  actual  title  to  the  easement  nn- 
tU  the  construction  of  the  roac.  Nor  should 
title  pass  until  that  time,  because  the  com- 
pany acquires  the  easement  for  purposes  of 
actual  use,  and  for  nothing  else,  and,  until  ac- 
tually ready  to  use,  it  has  no  business  to 
have  it  So  far,  therefore,  as  the  actual 
point  of  time  at  which  title  to  the  easement 
passes  to  the  company  determines  the  point 
at  which  title  to  the  condemnation  money 
passes  to  the  landowner,  the  actual  construc- 
tion of  the  road  is  the  time.  But  that  In  real- 
ity is  not  the  time  at  which  the  owner  be- 
comeff  entitled  to  the  money.  The  statute 
(section  118,  supra)  declares  that  after  the  de- 
posit of  the  mopey  with  the  treasurer  that 
official  shall,  "upon  demand  of  the  persons 
severally  entitled  thereto,  pay  over  the 
amounts  of  such  fund  to  such  persons." 
That  statute,  however,  coutemplates  a  case 
of  manifested  intention  to  build  the  railroad, 
not  a  case  of  declared  Intention  not  to  build 
It  It  contemplates  a  case  of  continued  ten- 
dw  of  the  condemnation  money  by  the  rail- 
road company  to  the  landowner,  not  a  proffer 
of  it  one  day,  and  a  notification  of  with- 
drawal -the  next  It  is  a  statute  which  vests 
rights  in  the  landowner  as  against  the  treas- 
urer In  respect  to  the  railroad  corapnuy's  de- 
clared intention  to  take  the  former's  land, 
but  it  does  not  provide  for  a  case  in  which  the 
company  has  reconsidered  Its  purpose  to  take 
the  land,  has  declared  Its  purpose  not  to  take 
it  and  has  abstained  from  making  any  actual 
entry  on  it  The  rights  of  the  parties  In  such 
case -as  that  must  be  governed,  therefore,  by 
some  other  than  the  statutory  rule.  That 
rule  muat  be  one  eqnitable  In  Its  nature. 
Surely  the  law  would  not  mean  to  give  the 
landowner  the  company's  money  for  land 
which  It  had  not  in  fact  taken,  and  on  which 
It  had  not  actually  entered  for  the  purpose  of 
takhig  It  when  the  Intcutlon  to  take  it, 
though  once  declared,  had  been  expressly 
abandoned,  merely  because  the  l^al  formal- 
ities looking  to  the  taking  of  it  bad  been  car- 
ried to  a  conclusion.  There  are  no  cases  di- 
rectiy  in  point  decided  under  statutes  similar 
to  ours.  Manlon  v.  Railway  Co.,  90  Ky.  491v 
14  S.  W.  532,  Is  more  nearly  like  this  one 
than  any  others,  and  it.  In  general  principle, 
BupportB  the  decision  we  make. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  directions  to  enter  it  anew  for 
the  defendant,  the  plaintiff  In  error  here.  All 
the  Justices  ccMicurring. 
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FIRE  INSURANTH—VACANT  BUILDINOS— FOR- 
TEITURK  OF  POLICY. 
1.  Where  a  polk-y  of  insiirnure  contaiDs  a 
ooiidition  that,  if  the  buildings  insured  "be  or 
beoouie  vacant  or  unoccupied  •  •  ♦  without 
coDsent  indorsed  hereou,  *  *  *  th,eo  in  each 
und  every  one  of  the  above  cases  tliis  entire 
policy  shall  be  nail  aod  void,"  aod  It  is  showu 
th&t  the  balldiiigs  were  permitted  to  become 
vacant  and  aooccupied  without  the  knowledge 
or  consent  of  the  company,  aud  so  remained 
for  a  iieriod  of  12  days,  bat  were  reoecupied 
boforc  any  loss  was  austained,  held  that,  when 
the  property  became  vacant  and  unoccupied 
without  the  consent  of  the  insnrance  company, 
the  policy  became  immediately  forfeited;  fur- 
ther, held,  that  reoccupancy  before  the  loss  oc- 
curred did  not  revive  the  forfeited  policy, 
lijyllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Leav- 
enworth county;  L.  A.  Myers,  Judge. 

Action  by  George  E.  BuBsell  and  S.  Jesson 
against  the  German  Insurance  Company  of 
Presort,  XIL  Jtidgment  tor  plaintlfCsr  and 
defendant  brings  error.  Berersed. 

N.  R  Van  Toyl  and  Qulnton  A  Qulnfam, 
tot  staiatitt  In  extot.  Jao.  H.  Atwood  and 
W.  W.  Hooper,  for  defendante  In  wrw. 

GREENE,  J.  This  action  was  brought  on 
an  Insnrance  policy,  for  the  loss  of  a  resi- 
dence destroyed  by  fire. 

The  plalnticr  below  In  his  application  stat- 
ed that  the  property  was  occupied  at  the  time 
as  a  dwelling  for  himself  and  family.  -The 
policy,  among  others,  contained  the  following 
condition:  "This  Insurance  contract  is  based 
upon  the  representations  contained  In  the 
assured's  application  of  even  number  here- 
with, and  wblch  the  assured  has  signed  and 
permitted  to  be  submitted  to  the  company, 
and  which  Is  made  a  warranty  and  a  part 
hereof;  and  it  Is  stipulated  and  agreed  that 
If  any  false  statements  are  made  in  said  ap- 
plication, or  If  the  assured,  without  written 
l>ermls8lon  hereon,  shall  now  have  or  hereaft- 
er make  or  procure  any  other  contract  of  In- 
Burance,  whether  valid  or  not,  or  If  the  above- 
mentioned  building  be  or  become  vacant  or 
unoccupied,  or  be  used  for  any  other  purpose 
than  is  mentioned  in  said  application,  wlth- 
owt  consent  Indorsed  hereon,  *  •  •  then 
in  each  and  every  one  of  the  above  cases  this 
entire  policy  shall  be  null  and  void."  Within 
a  year  after  procuring  the  policy  the  assur- 
ed and  bis  family  removed  from  the  proper- 
ty, which  was  situated  in  the  city  of  Ixaven- 
worth,  and  moved  to  the  city  tit  Lansing, 
where  they  have  ever  since  resided.  Prom 
the  time  the  property  was  vacated  by  the  as- 
sared.  It  bad  been  continuously  occupied  by 
his  tenants,  tmtil  the  1st  day  of  December, 
1896.  when  the  tenant  then  In  iwssesston  va- 
cated; thereafter.  It  was  vacant  and  unoc- 
copied  until  the  12th  day  of  December.  On 
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the  13th  or  14tb  day  of  December,  the  plain- 
tiff commenced  making  repairs  on  the  build- 
ing, going  from  his  home  in  Lansing,  work- 
ing on  the  property  during  the  day,  and  re- 
turning In  tlie  evening.  This  continued  until 
the  17th;  thereafter,  he  and  Ills  stepson,  who 
I  was  assisting  him,  slept  in  tlie  house,  until 
I  and  Including  the  night  of  the  2l8t.  There 
\  was  some  old  furniture,  of  no  special  value, 
in  the  house,  which  had  been  left  by  the  as- 
!  Kured  when  he  moved  to  Lansing.  They  had 
1  provisions,  did  their  own  cooking,  and  ate  In 
I  the  house.  On  December  22d,  the  assured 
;  became  sick,  and  be  and  his  stepson  return- 
'  ed  to  their  home  In  Ijinslng.  He  did  not 
again  return  to  the  premtses  until  after  the 
Are,  which  occurred  on  the  night  of  the  26th 
of  December,  1806,  and  thore  Is  no  eyidence 
in  the  record  that  any  person  representing 
him  was  at  the  house  after  December  22d. 
The  defenses  to  the  action  ware:  (1)  That 
the  conditions  and  stipulations  in  the  applica- 
tion were  warranties,  on  the  part  of  the  as- 
sured, one  of  which  was  that  the  house  at 
the  time  was  occupied  as  a  dwelling  by  him- 
self and  family..  It  Is  contended  that  when 
the  assured  removed  from  the  house,  and 
rented  it  to  a  tenant,  this  was  a  violation  of 
this  warranty,  and  forfeited  the  policy.  (2) 
The  property  having  become  vacant  on  the 
1st  day  of  December,  and  so  remaining  until 
the  12th  day  of  that  month,  without  the  con- 
sent  of  the  insnrance  company  indorsed  on 
the  policy,  the  po]lcj  became  immediately 
forfeited,  null  and  void,  and  the  company 
released  from  liability,  although  the  premises 
nuiy  have  been  thereafto:,  and  prior  to  the- 
'  fire,  reoecupied.  (3)  That  the  property  became 
vacant  on  December  Ist,  and  so  remained  un- 
til It  was  destroyed  by  fire,  and  for  this  rea- 
son the  company  was  not  liable.  At  the  trial 
the  plaintiffs  recovered  Judgment,  and  the  de- 
fendant prosecutes  this  proceeding.  For  the 
purposes  of  this  opinion,  we  shall  treat  the 
property  as  if  it  was  occupied  when  the  fire 
occurred.  The  statement  hi  the  application 
that  the  property  was  then  occupied  by  the 
assured  as  a  dwelling  for  himself  and  family 
is  not  a  warranty  that  It  shall  continue  to  be 
80  occupied.  It  is  only  a  warranty  of  the  sit- 
uation at  Uie  time  the  insurance  is  effected. 
May,  Ins.  5S  247,  248. 

It  is  conceded  that,  from  the  Ist  to  the  12th 
of  December,  the  property  was  vacant  and 
unoccupied  without  the  consent  of  the  insur- 
ance company  having  been  indorsed  on  the 
policy,  and  In  fact  without  its  knowledge. 
The  important  question  Is,  did  this  vacancy 
terminate  the  policy,  or  was  the  policy  only 
suspended  during  this  time,  and  again  reviv- 
ed upon  a  reoccupancy?  We  are  at  the  ophi- 
ioQ  that  under  the  conditions  of  the  policy, 
it  was  forfeited  when  the  property  became 
vacant  and  unoccupied  without  the  consent 
of  the  company  indorsed  on  the  policy,  and 
that  no  revival  thereof  could  take  place  with- 
out the  consent  of  the  Insurance  company. 
The  plain  and  unambiguous  language  of  the 
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condition  In  the  policy,  thnt,  "If  the  above- 
mentioned  bnllding  be  or  become  vacant  or 
unoccupied  •  •  •  without  consent  In- 
dorsed hereon,  *  *  *  then  In  each  and 
every  one  of  the  above  cases  this  entire 
policy  shall  be  nnU  and  void,"  precludes  an 
Interpretntton  or  constmction  that  the  pol- 
icy should  only  be  suspended  during  nonoc- 
cnpancy,  and  revived  again  npon  reoccnpan- 
ey.  When  a  contract  stipulates  that  It  shall 
become  void  upon  the  happening  of  an  event, 
and  SQch  event  Is  Inx>nght  about  by  one  of 
the  parties  thereto,  the  contract  as  to  such 
party  is  immediately  terminated,  and  cannot 
by  his  acts,  without  the  consent  of  the  other 
party,  be  revived  or  vitalized.  We  have  no 
concern  with  the  reasons  that  suggested  this 
provision.  The  parties  might  have  bad  such 
a  contract  of  insurance  as  they  could  have 
agreed  upon,  and,  as  they  did  agree  upon  this 
one,  the  court  has  nothing  to  do  but  give  to 
the  language  used  Its  plain  and  obvious 
meaning.  To  us  it  appears  beyond  dispute 
that,  when  the  assured  allowed  his  pr.iperty 
to  become  vacant  and  unoccupied  without  the 
consent  of  the  company  Indorsed  on  Its  pol- 
icy, the  policy  by  its  terms  became  null  and 
YfAA,  and  It  was  not  within  his  power  there- 
after, wltl  'ut  the  consent  of  the  company,  to 
reinstate  It. 

In  Insurance  Co.  v.  Olbf)ons,  43  Kan.  19» 
22  Pac.  1010, 19  Am.  St  Rep.  118,  an  action 
on  an  losnrance  policy  containing  a  provision 
substantially  like  the  one  before  qs,  where 
the  property  became  vacant  and  unoccupied 
without  the  consent  of  the  insurance  com- 
pany and  while  In  this  condition  was  con- 
sumed by  Are,  It  was  held  that  the  company 
was  not  liable.  There  are  no  exceptions  in 
the  authorities  to  the  principle  announced 
in  that  case.  These  decisions  can  only  be 
sustained  upon  the  ground,  aitiiongh  not  al- 
ways stated,  that,  when  the  property  became 
vacant  In  violation  of  the  condition  of  the 
policy,  the  policy  became  bnmedlately  for< 
felted.  The  courts  deciding  these  cases  did 
not  commit  the  tMj  of  Int^inlathig  Into,  or 
adding  to,  the  policies  beffire  them,  a  condi- 
tion that  the  inaurer'a  liability  was  suspmded 
during  the  period  of  nonoccupancy,  and  re- 
vived again  npon  reoccQpancy.  The  parties 
themselves  could  have  expressed  this  condi- 
tion If  It  had  been  Intended.  In  Insurance 
Ca  V.  Bebard,  95  Pa.  4S,  49,  the  policy  sued 
upon  contained  the  following  conditions:  "If 
the  property  be  sold  ot  transferred,  or  any 
change  takes  place  In  title  or  possession, 
whether  by  legal  process  or  Judicial  decree, 
or  voluntary  transfer  or  conveyance,  or  If 
this  policy  shall  be  assigned  before  a  loss 
without  the  consent  of  the  company  Indorsed 
hereon,  •  *  *  then  and  In  every  such 
case  this  policy  shall  be  vtdd."  The  court 
said:  "The  express  terms  of  the  contract 
avoided,  the  policy  If  either  the  property  In- 
sured was  transferred,  or  the  policy  assigned, 
without  the  consent  of  the  company  indorstid 
upon  the  policy.  It  Is  not  enough  that  no- 


tice of  the  transfw  In  the  oAe  case,  or  the 
assignment  In  the  other,  be  given  to  the 
company.  The  contract  requires  that.  In  ad- 
dition to  the  hotice,  the  consent  of  the  com- 
pany must  be  obtained,  and  must  be  in- 
dorsed on  the  policy.  The  duty  of  procming 
these  thlni^  to  be  done  rests  with  the  as- 
sured. If  he  falls  In  his  eff<»:ts,  or  neglects 
to  comply  with  the  whole  of  the  require- 
ments, the  contract  is  at  an  end  by  force 
of  Its  own  terms."  In  the  case  of  Moore  v. 
Insurance  Ca,  62  M.  H.  240. 13  Am.  St  Bep. 
056,  It  was  held  that:  "A  policy  rendered 
void  by  the  violation  of  a  condition  that  the 
insured  bnlldii^  shall  not  be  unoccupied  for 
a  period  of  more  than  ten  days  without  the 
Insurer's  consent  IndtHrsed  on  the  policy  is 
not  revived  by  the  subsequent  occupation  of 
the  building."  In  the  above  case,  the  build- 
ing was  occupied  at  the  time  of  the  fire,  al- 
though it  had  been  vacant  more  than  10  days 
at  one  time  prior  to  the  fire.  On  page  246, 
the  court  uses  this  language:  "The  strict 
and  literal  meaning  of  the  stipulation  that 
the  policy  shall  be  void  if  the  itemises  re- 
main unoccupied  more  than  ten  days  is  not 
that  the  Instvance  wUl  be  suspended  merely 
during  nonoccnpatlon  after  the  ten  days,  and 
win  revive  when  occupation  Is  resumed.  In 
OTdlnary  speech,  a  void  policy  is  one  that 
does  not,  and  will  not  Insure  the  holder,  It 
the  Insurer  seasonably  asserts  its  Invalidity. 
It  might  be  argued  that  this  clause  should 
be  BO  construed  as  to  accomplish  no  more 
than  the  purpose  tor  which  it  was  Inswted; 
that  Its  sole  purpose  was  to  protect  the  in- 
surer against  the  risk  resulting  from  nont 
occupation;  ai^  that,  if  this  risk  was  ter- 
minated by  reoccnpatlon,  the  parties  intended 
the  insurance  should  be  suspended  only  dur- 
ing  the  existence  of  the  cause  of  a  risk 
which  the  ccmipany  did  not  assume.  On  the 
other  hand.  It  might  be  argued  tliat  such  an 
intention  would  have  been  manifested  by 
words  specially  and  expressly  providing  for 
a  sn^nslon  and  resumptitm  of  the  ln8ur< 
ance,  and  would  not  have  bcea  1^  to  be 
InfcRed  the  general  agreement  that 

the  polI<7  Bhould  be  void;  that  a  final  ter- 
mination of  the  insurance  at  the  end  of  toi 
days  of  nonoccupatlon  is  plainly  expressed 
by  the  provisions  that  the  policy  shall  then 
be  void;  and  that  the  parties  would  not  think 
it  necessary  to  go  fnrtiier,  and  provide  that 
the  void  policy  should  not  become  valid  on 
reoccnpatlon."  If  the  provision  of  the  policy 
in  qnestlon  la  to  be  given  any  significance, 
it  is  not  material  that  the  propwty  was  de- 
stroyed after  reoccupancy.  Nonoccupancy 
without  the  oms^t  of  the  company  forfeited 
the  policy.  Of  what  consequence,  therefore, 
is  It  tiiat  before  loss,  the  property  Is  reoc- 
cupted?  To  guard  against  such  provisions  in 
Insurance  policies,  many  states,  notably, 
Michigan,  Ohio,  and  Iowa,  have  enacted  laws 
providing  In  substance  that  this  and  similar 
eonditlons  shall  not  prevent  a  recovery  tf  It 
be  shown  that  the  failure  to  observe  the  con- 
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iIItioD  did  not  contribute  to  the  loss.  We 
liare  no  sucb  statute. 

It  was  suggested.  In  the  argument,  that 
the  court  properly  overruled  the  motion  for 
a  new  trial,  because  It  waa  not  filed  at  the 
term  of  court  at  which  the  cause  was  tried. 
The  record  shows  that  the  cause  was  tried 
on  the  Sth  of  February,  and  the  motion  filed 
on  the  10th,  and  considered  and  overruled. 
Under  such  circumstances,  and  in  the  ab- 
sence of  a  showing  that  It  was  overruled 
because  not  filed  at  the  term  of  court  at 
which  the  trial  was  had,  this  court  will  not 
assume  that  It  was  not  so  filed. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  sustain  the  demurrer  of  the 
defendant  to  the  plaintiffs'  evidence.  All  the 
Justices  concurring. 


(<6  Ku.  368) 

BKBRT  et  al.  v.  NAYLOR. 
(Sapreme  Court  of  Kansas,  Division  No,  2. 
July  6,  lfi02.) 
ORBDITORS'  SUIT-^UDGMBNT. 

1.  In  a  creditors'  aalt,  where  it  was  sought  to 
subject  to  the  payment  of  a  judgment  real  es- 
tate alleged  to  have  been  fraudulently  convey- 
ed by  the  judgment  debtor,  there  was  no  prayer 
in  the  petition  for  a  second  judgment  Hild, 
that  it  was  error  to  render  a  money  judgment 
against  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Gray  county; 
H.  F.  Mason,  Judge  pro  tern. 

Action  by  James  B.  Naytor  against  Minnie 
A.  Beery  and  others.  Juc^meut  for  plaintiff, 
and  defendants  bring  error.  Reversed. 

Argued  before  DOSTER.  O.  and 
SMITH  and  POLLOCK,  JJ. 

Sterling  P.  King,  for  plaintitfa  in  oror. 
MUton  Brown,  for  defendant  In  error. 

SMITH.  J.  This  was  a  salt  in  the  nature 
of  a  credltws'  bill,  brought  James  B. 
Naylor  against  the  Be^s  to  subject  a  town 
lot  to  the  payment  of  a  judgment  held  by 
him  against  them.  The  petition  alleges  that 
on  April  12,  1893,  the  plaintiff's  ass^or 
recovered  a  Judgment  against  Minnie  A. 
Beery  and  husband  for  the  snm  of  {823.33, 
and  a  decree  foreclosing  a  mort^ige  given 
to  secure  the  debt  on  which  the  judgment 
was  based;  that  Uie  mortgaged  property  was 
sold,  and  984  realized  therefrom,  which  was 
credited  to  the  judgment;  that  execution 
had  been  issued  for  the  collection  of  the  de* 
fldency,  and  returned  nulla  bona;  that  In 
March,  1893,  the  defendants,  Beery  et  al, 
deeded  to  Charles  A.  Clark  a  lot  in  Cimarron 
for  the  purpose  of  defeating  the  plaintiff  be- 
low in  the  collection  of  the  balance  due  on 
Ills  jndgmient.  The  prayer  of  the  petition 
reads:  "Wherefore  the  plaintiff  prays  that 
the  said  conveyance  may  be  decreed  null  and 
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void,  that  the  said  pretended  deed  may  be 
declared  fraudulent  and  set  aside,  aud  the 
said  real  estate,  to  wit,  lot  (IC)  sixteen  in 
block  (12)  twelve  in  Reeve  addition,  be  de- 
clared subject  to  the  judgment  of  the  bal- 
ance of  the  said  Judgment  In  favor  of  this 
plaintiff  in  the  sum  of  eight  hundred  and 
seventeen  dollars  (¥817.20)  and  twenty  cents, 
with  Interest  at  the  rate  of  ten  per  cent  per 
annum  from  and  after  the  20th  day  of  Sep- 
tember, A.  D.  1893,  and  that  the  said  land 
may  be  sold  to  satisfy  the  said  judgment 
and  costs;  and  for  such  oth^  and  further 
relief  as  may  be  equitable."  A  copy  of  the 
Journal  entry  of  judgment  was  attached  to 
the  petition,  in  which  it  was  recited  that 
both  personal  and  constructive  service  of 
summons  was  had  on  the  Beerys  In  the  fore- 
closure suit.  The  answer  of  plaintiffs  In  er- 
ror, after  a  general  denial,  was  confined  to  a 
special  denial  that  any  service  was  had  upon 
them'  In  the  foreclosure  suit,  with  an  aver- 
ment that  the  judgment  was  void.  A  trial 
was  had  before  the  court,  who  found  that 
the  Judgment  was  rendered  on  personal  serv- 
ice of  summons  had  on  the  defendants  (the 
Beerys).  It  was  further  found  that  the  deed 
from  Beery  and  wife  to  Clark  was  based  on 
a  valuable  consideration,  and  was  not  a  de- 
vice to  keep  the  property  from  being  sub- 
jected to  the  payment  of  the  judgment  The 
court,  In  its  conclusions  of  taw,  found  that 
the  plaintiff  below  was  entitled  to  a  personal 
Judgment  against  Beery  and  Beery,  and 
judgment  was  entered  against  them  for  the 
sum  of  $1,832.81.  This  ruling  of  the  conrt 
la  assigned  as  erroneous,  and  Is  the  only 
question  in  the  case. 

^"here  are  two  good  reasons  why  the  con- 
tention of  plaintiffs  in  error  must  be  sus- 
tained: First.  There  is  no  allegation  or 
prayer  In  the  petition  Indicating  that  a  -per- 
Bonal  judgment  is  sought.  The  petition  In  no 
manner  apprised  defendants  below  that  an- 
other and  a  new  Judgment  was  sought  to  be 
obtained  against  tbem  in  the  action.  Sec- 
ond. If  plaintiff  below  bad  set  up  a  cause 
of  action  on  bis  judgment,  and  prayed  for 
another  Judgment  in  this  creditors'  suit,  he 
would  be  prosecuting  an  action  "for  the  re- 
covery of  money,"  In  which  case,  under  sec- 
tion 4713  of  the  General  Statutes  of  1901, 
the  defendants  below  would  have  been  en- 
titled to  a  Jury  triaL  In  this  case  a  money 
judgment  was  rendered  against  the  Beerys 
In  a  purely  equitable  action.  In  which  there 
was  no  claim  for  the  recovery  of  money. 
Gillespie  V.  Lovell,  7  Kan.  410-424;  Caven- 
augh  V.  Fuller,  9  Kan.  233;  Chandler  v. 
Richardson,  04  Kan.  — ,  69  Pac.  168.  In  re- 
sponse to  a  demand  for  a  jury  trial  the  plain- 
tiff below  could  have  truthfully  answered 
that  the  petition  did  not  disclose  any  claim 
for  the  recovery  of  a  money  Judgment,  but 
that  the  suit  was  purely  equitable,  and  had 
for  Its  sole  purpose  the  subjection  of  proper- 
ty fraudulently  conveyed  to  the  payment  of 
a  judgment  already  In  force.    The  trial 
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court,  In  ronderins  a  money  judgment,  did 
that  which  Avas  not  sought  for  In  the  plead- 
ings, and,  if  the  Judgment  given  had  been 
prayed  for,  the  defendants  below  would  have 
been  entitled  of  right  to  a  jury  trial  on  the 
Issue  raised  in  which  the  validity  of  the 
judgment  was  disputed.  We  have  consider- 
ed the  case  on  the  sulwtltuted  record  filed  by 
counsel  for  the  defendant  In  error. 

The  judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
justices  concurring. 


(65  Kan.  382) 

SOVEREIGN  CAMP,  WOODMEN  OF  TIIE 

WORLD,  T.  THIEBADD. 

(Supreme  Ciourt  of  Kansas,  Division  No.  1. 

July  5.  1002.) 

NBW  TRIAI#-DISCBBTION  OF  COURT— WEIGHT 
OF  BVIDENCB. 

1.  The  dlscretfon  committed  to  a  trial  court  to 
set  aside  a  verdict  of  a  jury  and  grant  a  new 
trial  ia  a  legal,  and  not  aD  arbitrary,  one,  and 
does  not  exist,  except  authorized  by  law  or  eS' 
tabliflhed  precedent. 

2.  The  uncontradicted  evidence  in  this  case 
all  points  to  bnt  one  rntioual  couclusioo  of  fact, 
—the  cue  found  by  the  verdict  of  the  jury. 
The  motion  for  a  new  trial  was  based  upon  the 
ground  that  the  verdict  was  not  sustained  by 
Bufflcient  evidence.  Held,  that  it  was  error  for 
the  trial  court  to  set  aside  the  verdict  and 
grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Montgomery 
county;  A.  H.  Slcidmore,  Judge. 

Action  by  Cora  H.  Thiebaud  against  the 
fioTwelgn  Camp.  Woodmen  of  the  World. 
Vttdict  for  defendant.  From  an  order  grant- 
lug  a  new  trial,  defendant  brings  error.  Re- 
Argued  before  JOHNSTON.  CUNNING- 
HAM, GREENS  and  ELLIS.  JI. 

A.  Wilson  and  Brome  &  Burnett,  for 
plaintiff  In  wror.  Eigenbrlght  &  Banks,  for 
defendant  In  nror. 

CUNNINGHAM,  J.  Action  was  brought 
by  the  defendant  in  error  to  recover  from 
plaintiff  in  error  (a  beneficiary  association) 
the  sum  of  $2,100,  due  to  her,  as  she  claimed, 
under  the  provisiona  of  a  beneficiary  certifi- 
cate Issued  upon  the  life  of  her  husband; 
it  being  alleged  that  he  died  while  a  member 
of  such  beneficiary  association,  having  com- 
plied with  all  the  conditions  requisite  to  the 
payment  of  said  sum  to  the  plalntllT,  bis 
vFlfe.  One  of  the  conditions  contained  in 
such  beneficiary  certificate  was  that  the  same 
should  be  null  and  void  should  the  member 
insured  by  it  die  "by  his  own  hand,  either 
sane  or  Insane."  The  answer  alleged  that 
the  plaintlff'B  husband  died  by  his  own  hand, 
whereby  the  terms  of  said  beneficiary  certifi- 
cate became  so  absolutely  null  and  void  and 
of  no  effect  that  all  benefits  thereunder  were 
absolutely  forfeited.  Under  these  pleadings, 
trial  was  had  to  the  Jury,  which  found  gen- 
erally In  favor  of  the  plaintiff  in  error,  and 


specifically  answered  three  questions  as  fol- 
lows: "(1)  Did  not  the  Insured,  John  A.  Thie- 
baud, come  to  his  death  by  a  bullet  fired  from 
a  pistol  Into  his  head  April  20, 1S0£>?  A.  Yes. 
(2)  If  you  answer  the  prec-cding  questttm  \p. 
the  affirmative,  was  not  the  said  pistol  dis- 
charged by  the  decea^wl,  John  A.  Thiebaud? 
A.  Yes."  "(10)  Tf  yvu  answer  question  (two) 
2  In  the  afflrmat've,  then  was  such  pistol  dis- 
charged by  the-  deceased,  John  A,  Thiebaud, 
voluntarily  und  Intentionally,  or  was  such  pis- 
tol discharged  accidentally  and  onlntentlonal- 
ly?  .\nswer  fully.  A.  Voluntarily  and  inten- 
tionally." Plaintiff  below  filed  a  motion  for  a 
new  trial  on  four  grounds:  "(1)  Misconduct 
of  the  jury  and  of  the  prevailing  partj'.  (2) 
That  the  verdict  was  not  sustained  by  suffi- 
cient evidence,  and  Is  contrary  to  law.  (3> 
Newly  discov«ed  evidence,  material  for  plain- 
tiff, which  she  could  not,  with  reasonable  dil- 
igence, have  discovered  and  produced  at  the- 
trial.  (4)  Errors  of  law  occurring  at  the  tri- 
al, and  duly  excepted  to  by  the  plaintiff." 
This  motion  was  sustained,  and  a  new  trial 
granted,  from  which  ruling  error  Is  prosecut- 
ed to  this  court. 

No  showing  whatever  was  made  in  support 
of  the  first  and  third  grounds  of  said  motion; 
so,  if  the  action  of  the  court  in  sustaining 
them  is  affirmed,  it  must  be  because  It  waa 
proper  upon  the  second  and  fourth  grounds. 
As  to  the  fourth  ground,— errors  of  law  occur- 
ring at  the  trial,  and  duly  excepted  to  by 
plaintiff,— we  have  carefully  examined  the 
entire  record,  noted  every  exception  taken 
by  defendant  In  error  to  the  action  of  the 
court  below,  and  find  that  In  no  ease  did  the 
court  commit  error  as  against  her;  so  we  are- 
left  to  Inquire  only  concerning  the  second 
ground,  to  wit,  "that  the  verdict  Is  not  sus- 
tained by  sufficient  evidence,  and  Is  contrary 
to  law."  If  it  is  sustained  by  sufBclent  evi- 
dence, it  is  not  contrary  to  law,  as  it  Is  well 
settled  In  this  state  that  It  is  entirely  com- 
petent for  parties  to  a  life  Insurance  contract 
to  provide  that  self-destruction  by  the  In- 
sured, whether  sane  or  insane,  shall  avoid 
the  contract  Hart  v.  Modern  Woodmen  of 
America,  60  Kan.  078,  57  Pac.  936,  72  Am. 
St.  Rep.  380.  There  was  no  conflict  as  to  the 
facts  upon  the  trial  below.  Briefly  sum- 
marized, they  are  as  follows:  The  deceased 
was  a  married  man,  with  a  family  consist- 
ing of  a  wife  and  two  children.  He  was  a 
tinner  by  trade,  and  had  but  little,  if  any, 
property.  He  had  just  purchased  a  little 
home,  mortgaging  it  for  all  It  was  worth  to 
obtain  the  purchase  money.  For  the  last 
three  years  preceding  his  death  he  had  been 
addicted  to  tlie  use  of  intoxicating  liquors  to 
excess,  and  felt  that  his  debauches  were  a 
disgrace  to  his  family.  He  told  one,  about 
a  week  before  the  shooting,  and  while  work- 
ing on  the  cofiln  box  of  a  friend  who  had 
died,  that  he  (Thiebaud)  might  be  the  next 
one  to  fill  one  of  those  boxes,  and  if  he  did 
not  quit  drinking  he  would  put  himself  out 
of  the  way;  that  a  man  was  no  good  to  him- 
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self  or  his  family  when  he  was  Intoxicated. 
He  said  a  man  was  better  off  dead  than  alive, 
and  a  man's  family  was  better  ofT  without 
him:  having  reference  to  the  life  Insurance.  ] 
He  told  anotlicr,  when  speaking  with  refer-  ' 
ence  to  his  drinking  habit,  which  had  become  [ 
qnite  strong,  If  he  could  not  "quit  this  thing"  1 
lie  would  kill  himself;  and  this  only  a  few  j 
days  before  the  shooting  occurred.  The  i 
night  before  the  shooting,  he  was  drunk  on  i 
the  streets,  and  came  home  about  11  o'clock 
at  night  Intoxicated  to  such  an  extent  that 
he  hnrdiy  knew  what  he  was,  about.  He  and 
hia  wife  had  some  words  about  the  company 
lie  bad  been  in,  and  he  wont  to  bed  without  i 
any  supper.  When  he  was  called  for  break-  ; 
fast  in  the  moiDlng,  he  got  up  and  kissed 
the  baby  six  or  seven  times,  and  then  kissed 
his  other  little  girl,  without  spraklng  to  his 
wife,  who  had  called  him,  and  was  there 
watching  hira.  She  then  went  out  Into  the 
kitchen  to  finish  getting  breakfast,  and  he 
-went  upstairs  in  his  night  clothes.  A  sister 
of  his  wife  was  In  the  house  at  the  time, 
and  be  had  not  been  in  the  hnblt  of  going 
mtraat  the  house  In  his  night  clothes.  This 
proceeding  astonished  his  wife,  and  she  fol- 
lowed him  upstairs,  and  found  blm  feeling 
In  the  bottom  of  a  tmnk.  She  started  to  go 
downstairs,  he  following  her;  but  he  stopped 
and  looked  out  of  the  window,  and  she  wait- 
ed anxiously  at  the  foot  of  the  stairs  for 
him  to  come  down.  He  came  down,  and 
she  went  Into  the  kttchei,  and  he  into  the 
bedroom,  without  speaking  a  word  to  her; 
be  closing  the  bedroom  door  leading  Into  the 
kitchen.  A  revolver  was  kept  In  a  commode 
drawer  In  the  bedroom.  Shortly  afterward 
She  went  Into  the  parlor,  and  found  Mm  sit- 
ting In  an  armchair,  putting  on  one  of  hia 
sDckB.  She  soon  returned  to  the  kitchen, 
but  had  not  been  there  long  until  she  heard 
tbe  report  of  a  pistol;  and  she  and  her  sister 
ran  Into  the  room,  and  found  bim  lying  on 
the  floor,  with  a  bullet  hole  In  tbe  side  of 
his  head,  a  little  above  and  In  front  of  his 
right  ear.  The  flesh  was  powder-bnmed,  and 
tbe  hair  singed.  The  bullet  hole  went 
straight  In.  The  revolver  lay  at  his  feet,  hav- 
iDg  in  its  cylinder  one  empty  shell.  His  death 
resulted  immediately  from  this  wound.  He 
was  carrying  $2,100  Insurance  In  this  associa- 
tion, $2,000  In  the  A.  O.  U.  W.,  and  about  a 
month  before  this  had  taken  out  ?1,000  In  an- 
other company;  making  an  aggregate  of  $5,- 
100.  There  was  no  evidence  whatever  to  In- 
dicate that  a  murder  had  been  committed,  or 
that  his  death  was  accidental.  The  only  ra- 
tional, or.  Indeed,  conceivable,  explanation 
is  that  the  deceased  hud  committed  suicide. 
Any  other  conclusion  would  outrnge  all  rea- 
son. Had  tbe  jury  found  otherwise,  its  find- 
ing would  have  been  set  aside  as  being 
against  the  evidence.  So  that  the  question 
1b,  may  a  trial  court  arbitrarily  set  aside  a 
verdict  In  such  a  case,  and  award  a  new  trial? 
We  are  awnre  that  great  latitude  must  be  al- 
lowed trial  conrfes  in  supervising  the  verdicts 


of  a  Jury,  and  that  this  court  has  frequently 
■declined  to  reverse  the  action  of  trial  courts 
In  settlug  aside  verdicts  and  awarding  new 
trials,  declaring  the  rule  to  be  (Ireton  v.  Ire- 
ton,  02  Knn.  353,  63  Pac.  429,-page  362,  62 
Kan.,  and  page  430,  G3  Pac),  "If  the  order 
of  the  court  gi-anting  a  new  trial  can  be  sus- 
tained upon  any  of  the  grounds  alleged  In 
the  motlun,  this  court  is  bound  to  9ust;iln  It," 
and  "a  much  stronger  case  for  reversal  Is 
required  where  a  new  trial  has  been  granted 
by  the  district  court  than  where  one  has  been 
refused."  But  these  rules  cannot  be  taken 
as  authorizing  the  trial  court  arbitrarily  to 
set  aSIde  verdicts  and  grant  new  trials  with- 
out reason.  A  lawsuit  Is  an  orderly  proceed- 
ing. Its  conduct  Is  regulated  by  certain  well- 
deflned  rules.  The  Judge  Is  as  much  l>ound 
by  these  rules  as  is  the  Jury.  He  may  not, 
without  committing  error,  set  aside  a  verdict 
regularly  obtained,  without  legal  reason  there- 
for; and  where,  as  in  this'  case,  there  Is  no 
conflicting  evidence,  and  It  all  points  unmis- 
takably to  but  one  conclusion,  so  as  to  leave 
no  room  for  any  reasonable  Inference  exc^ 
the  one  arrived  at  by  the  Jury,  there  appears 
no  legal  reason  why  the  verdict  should  be  set 
aside,  and  the  parties  put  to  the  trouble  and 
expense  of  another  trial.  "It  is  the  Interest 
of  the  public  that  there  should  be  an  end  to 
litigation,  and  a  court  is  not  compelled  to 
grant  a  new  trial  even  if  all  the  parties  re- 
quest It;  but,  where  there  are  no  grounds  for 
a  new  trial,  in  the  int^est  of  an  end  to  liti- 
gation no  new  trial  should  be  granted."  Ball- 
road  Co.  V.  Brown,  51  BLan.  6,  32  Pac.  690; 
Lindh  V.  Crowley,  29  Kan.  756.  The  dis- 
cretion of  district  courts  In  the  matter  of 
granting  or  refusing  new  trials  Is  a  legale 
not  a  capricious,  one.  It  must  be  warrant- 
ed by  law,  and  guided  by  established  prec- 
edent. It  may  not  be  exercised  simply 
because  tbe  Judge  might  wish  the  verdict 
to  be  otherwise.  The  test  and  warrant  for 
Its  use  is,  has  the  applicant  therefor  shown 
a  legal  reason  for  its  existence?  The  say- 
ing that  it  takes  13  to  render  a  verdict 
has  passed  to  an  adage,  but  can  mean  noth- 
ing more  than  that,  in  cases  where  conflict- 
ing evidence  raises  a  substantial  and  seri- 
ous doubt  in  tbe  mind  of  the  trial  Judge  of 
tbe  correctness  of  the  conclusion  arrived  at 
by  the  jury,  he  may  Interfere;  but  where,  as 
In  the  case  at  bar,  no  such  doubt  could  arise 
on  the  evidence,  and  no  suggestion  Is  made 
that  there  exists  other  evidence  which  would 
tend  In  the  least  to  change  the  view  taken  by 
tbe  Jury,  the  setting  aside  of  the  verdict  and 
the  granting  of  a  new  trial  Is  an  unwarrant- 
ed exercise  of  the  court's  power.  2  Graham 
&  W.  New  Trials,  p.  46;  Gold  v.  Ives,  29 
Conn.  123. 

We  have  not  been  favored  by  the  counsel 
for  defendant  In  error  with  any  discussion, 
either  oral  or  in  the  brief,  of  the  question 
Involved,  and  are  unable  to  arrive  at  the 
theory  upon  which  the  action  of  the  trial 
court  was  based.  We  are  constrained  to  the- 
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concltudon  that  tbere  existed  no  legal  reason 
authorizing  the  court  to  set  aside  the  verdict 
of  the  Jury,  and  hence  reverse  such  cH^er, 
and  direct  that  judgment  be  entered  thereon 
for  the  defendant  below. 


(«5  Kan.  302} 

EDWAKDS  et  al.  v.  lOLA  GAS  CO. 
(Supreme  Com-t  of  Kansas,  Division  No.  2. 
July  5,  1902.) 

OIL  LEASE— PROVISION  FOR  FORFEITURE— 

ENFORCEMENT— EVIDENCE. 

1.  While  a  stipulation  in  an  oil  and  gas 
lease,  providing  for  a  forfeiture  of  the  lease  for 
nonpayment  of  rent  resei*ved,  is  iuaertefl  for 
the  benefit  of  the  lessor,  and  is  to  be  strictly 
construed  for  bis  benefit  and  protection,  yet, 
where  the  time  of  payment  of  such  rental  is 
neither  in  express  terms  nor  by  necessary  im- 
plication made  of  the  essence  of  the  lease  bft- 
tweeu  the  parties,  equity  may  exiAise  the  de- 
fault in  paymeut.  and  will  not  declare  a  for- 
feiture and  cancellation  of  the  lease  in  a  case 
where  it  would  be  iuequitahle  and  unconscion- 
able to  80  decree. 

2.  Findings  examined,  and  found  sufficient, 
iu  connection  with  a  genera!  finding  in  favor  of 
the  defendant,  to  excuse  a  refusal  to  enter  a 
decree  forfeiting  the  lease  in  controversy  in 
this  acdon. 

(Syllabus  by  the  (^urt.) 

Error  from  district  court,  Allen  county; 
L.  Stillwelt,  Judge. 

Action  by  J.  W.  Edwards  and  others 
against  the  lola  Gas  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Argued  before  DOSTEK,  0.  and 
SMITH  and  POLLOCK,  JJ. 

Thompson  &  Thompson,  for  ptalntifiCs  In 
error.  H.  A.  Ewlng  (Perry  D.  Rose,  of 
counsel),  for  defendant  In  error. 

FOLIiOCK,  J.  Action  brought  by  plain- 
tiffs In  error,  plaintiffs  below,  against  the 
lola  Qaa  Company,  to  procure  a  decree  of 
canceUatlott  of  an  oil  and  gas  lease  upon  a 
tract  of  land  purchased  by  plaintiffs  during 
the  term,  and  with  notice  of  sucb  lease. 

The  right  to  the  relief  demanded  Is  predi- 
cated upon  two  propositions:  (1)  That  de- 
fendant company  had  failed  to  comply  wltb 
the  requU-emente  of  section  12,  c.  10,  Laws 
1888,  commanding  a  report  of  Its  affairs  to 
be  made  to  the  secretary  of  state;  (2)  that 
defendant  had  forfeited  its  right  to  the  prop- 
erty by  nonpayment  of  rent.  The  lease  in 
question  contains  the  following  stipulation: 
"In  consideration  of  said  grants  and  demise^ 
the  said  party  of  the  second  part  agree  to 
give  or  pay  to  tiie  aald  party  of  the  first 
part  the  full  equal  tenth  part  of  the  oil  and 
mlnfflals  produced  or  saved  from  tlie  prem- 
ises, and  to  deliver  tbe  same,  free  of  ex- 
pense. Into  the  tanks  or  pipe  lines  to  the 
credit  of  the  first  paiiy,  and,  should  gas  be 
found  Jn  sufficient  quantities  to  justify  mar- 
keting the  same,  the  consideration  In  full  to 
the  party  of  the  first  part  shall  be  fifty 
($50.00)  per  annum  for  the  gas  from  each 


w^,  so  long  as  It  shall  be  sold  therefrom, 
gas  free  of  cost  for  household  use  on  the 
premises;  said  second  party  to  have  gas  or 
oU  free  of  cost  for  drilling  or  pumping  pur- 
poses. It  Is  agreed  that  there  shall  be  no 
wells  drilled  within  300  feet  of  the  buildings 
now  on  the  premises  without  tbe  consent  of 
the  first  party.  It  Is  further  agreed  tiiat  the 
party  of  the  senmd  pai-t  shall  complete  a 
well  on  the  above-desorllwd  premises  witiiln 
ninety  days  from  date  hereof,  unavoidable 
delays  and  accidents  excepted,  or,  In  default 
thereof,  to  pay  to  the  party  of  the  first  part 
for  further  delay  a  yearly  rraital  of  twenty 
dollars  on  said  premises  herein  leased  from 
the  time  above  specified  for  conq>letiug  a 
well  tmtil  sucb  well  shall  be  completed.  The 
said  rental  shall  be  deposited  to  tbe  credit  of 
the  party  of  the  first  part  in  the  Bank  of 
Alien  County,  or  be  paid  In  direct  to  said 
first  par^.  And  a  failure  to  cfimplete  such 
well,  or  to  make  such  payments  as  are  here- 
in mentioned,  ^lall  render  the  lease  null  and 
void."  A  gas  well  was  completed  upon  the 
premises  in  tbe  month  of  November,  1888. 
The  company  commenced  marketing  gas  from 
'tiilg  well  on  tiw  8th  day  of  December.  1898. 
It  Is  contended  the  company  had  wholly 
failed  to  moke  payment  of  the  sum  of  V50, 
as  specified  In  tbe  lease,  at  the  time  of  the 
commencement  of  this  action,  which  was  De- 
cember 16,  180%  tb«.-efore,  tbe  lease  became 
null  and  void,  and  plaintiffs  entitled  to  a 
decree  of  cancellation.  Tbe  company  based 
its  defense  upon  a  waiver  by  plaintiffs  of  the 
right  to  insist  upon  the  forfeiture  claimed; 
that  plaintiffs  were  estopped,  by  tbetr  acts 
and  conduct;  from  Insisting  upon  sucb  for- 
fdture;  the  wllllngnesa  and  readiness  of  de- 
fendant at  all  times  to  comply  fully  with 
the  terms  of  the  lease;  and  the  payment  of  a 
portion  of  the  amount  due  to  the  lessor. 
There  was  a  trial  to  the  court  Special  find- 
ings of  fact  were  made  at  request  of  plain- 
tiffs, and  Judgment  for  defendant  Plaintiffs 
bring  error.  The  sole  ground  of  error  re- 
lied upon  to  work  a  reversal  of  the  Judgment 
r^dered  arises  upon  the  action  of  the  trial 
court  in  overraliDg  the  nootlon  for  a  new  trial 
and  entering  Judgment  In  favor  of  defend- 
ant What  effect  tbe  failure  of  defendant 
company  to  comply  with  tbe  provlstoas  of 
section  12,  c.  10,  Laws  1898,  would  have  bod 
upon  Its  right  to  defend  this  acttoa,  need  not 
be  considered,  as  the  court  specifically  finds 
from  the  evidence  that  no  such  failure  was 
proven.  As  to  the  failure  of  the  company 
to  make  payment  of  the  sum  of  ^50  per  an- 
num for  each  gas  well  sunk  upon  the  prem- 
ises from  which  gas  was  marketed,  tbe  court 
found  as  follows:  "Q.  22.  Find  what  state- 
ments and  representations.  If  any,  were 
made  by  tbe  officers  and  agents  of  the  de- 
fendant company,  to  Induce  tbe  said  James 
A.  Jeffries  to  accept  the  sum  of  |15  as  a 
payment  on  'the  rental  for  the  use  of  tbe  gas 
from  said  wdl  long  after  said  pronlses  were 
conveyed  to  these  i^alntiffs  by  deed  from 
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him,  and  after  the  commeDcemCTt  of  this 
suit.  .Ans.  Said  officers  and  agents,  honat- 
ly  and  In  good  faith,  believed  that  said  Jeff- 
ries was  entitled  to  said  snm;  they  thereupon 
tendered  the  sum  to  him,  and  he  accepted  It. 
Q.  23.  Find  whether  or  not  the  payment  of 
said  $15.00  was  made  In  good  faith  by  said 
officers  and  agents  of  the  defendant  com- 
pany to  discharge  the  indebtedness  actually 
due,— a  debt  from  said  defendant  company 
to  said  Jeffries,— or  was  It  paid  to  him  for  a 
shift  and  device  to,  If  possible,  prevent  the 
plalntlOa  from  recovering  in  this  action? 
Ans.  It  was  not  paid  as  a  shift  or  device 
to  prevent  plaintiffs  from  recovering  In  this 
action.  The  other  portions  of  this  question 
are  answered  In  No.  22.  Q.  24.  Find  whether 
or  not  the  $50.00  rental  for  the  use  of  the 
gas  from  sold  well,  as  provided  to  be  in  said 
lease,  for  one  year  from  the  completion  of 
said  well,  or  the  use  by  the  defendant  com- 
pany of  said  gas  from  said  premises,  was 
paid  or  offered  to  be  paid  to  the  plaintiffs, 
or  either  of  them,  or  to  any  person  for  them 
authorized  to  receive  the  same,'  before  the 
expiration  of  said  year,  and  before  the  com- 
mencement of  this  action.  Ans.  The  defend- 
ant, by  Its  secretary,  met  the  plaintiff  Ed- 
wards in  the  city  of  lola  a  short  distance 
from  the  defendant's  office,  and  thereupon 
said  defendant.  In  good  faith,  through  Its 
secretary  aforesaid,  requested  said  plaintiff 
to  come  to  the  office  of  the  defendant  for  the 
purpose  of  there  being  paid  all  moneys  dne 
the  plaintiff  under  the  terms  of  the  lease  In 
controversy.  The  defendant  was  ready,  will- 
ing, aud  able  to  pay  said  money,  but  said 
plaintiff  declined  to  receive  the  same  for  the 
reason  that  he  considered  the  lease  forfeited. 
This  occurred  a  few  days  after  December  3, 
1809,  and  before  the  commenceUient  of  this 
nctioo.  Q.  25.  Find  whether  or  not  the  offer 
of  the  said  defendant  company  through  its 
secretary,  if  any  such  offer  was  ever  made, 
to  pay  these  plaintiffs  the  sold  $50.00  after 
the  commencement  of  this  action,  was  made 
in  good  faith,  or  merely  for  the  purpose  of 
trying  to  defeat  the  plaintiffs'  recovery  In 
tbis  action.  Ans.  This  is  covered  by  the  last 
preceding  answer." 

It  Is  earnestly'  Insisted  by  counsel  for  plain- 
tiffs in  error  that  the  above  findings  are  In- 
sufficient to  excuse  the  refusal  of  the  ti'ial 
court  to  enter  a  decree  canceling  the  lease; 
that  oil  and  gas  leases  are  exceptions  to  the 
general  rule  that  forfeitures  are  not  favored 
by  the  law;  that  unless  a  strict  and  literal 
compliance  with  the  terms  of  the  lease  by 
the  lessee  Is  shown,  It  is  the  duty  of  the 
court  to  award  a  decree  of  cancellation;  and 
Galey  v.  Kellennan,  123  Pa.  491.  16  Atl. 
474;  Wliis  V.  Gas  Co.,  130  Pa.  222,  18  Atl. 
721.  5  L.  R.  A.  603;  HooliB  v.  Forst,  105  Pa. 
238,  30  Atl.  840;  Evans  v.  Trust  Co.  (lud. 
Sup.)  2U  N.  E.  398,  31  L.  R.  A.  673;  and  other 
cases,— are  cited  in  support  of  this  conten- 
tion. While  It  Is  undoubtedly  true  that  pro- 
visions for  forfeiture  In  leases  of  this  char- 


acter are  for  the  benefit  of  the  lessor,  aud 
are  more  strictly  enforced  than  in  the  ordi- 
nary lease  between  landlord  and  tenant,  yet 
It  is  not  a  rule  of  universal  application  that 
all  defaults  made  by  the  lessee  entitle  the 
lessor  to  declare  a  forfeiture,  or  have  a  decree 
canceling  the  lease. 

The  action  here  brought  Is  equitable.  The 
time  of  payment  specllted  In  the  lease  Is 
neither  in  express  terms  nor  by  necessary 
Implication  of  the  essence  ot  the  contract. 
In  the  absence  of  such  stipulation,  equity 
wHI  not  decree  the  cancellation  of  a  contract 
for  the  failure  of  a  party  to  strictly  comply 
with  its  terms,  when  It  woidd  be  unconscion- 
able to  00  do.  While,  from  the  very  nature 
of  the  undertaking,  Hie  situation  of  the  par- 
ties, the  small  amount  of  rent  reserved  in 
leases  taken  for  the  purpose  of  development 
of  new  territory,  the  liability  of  exhaustion 
of  the  supply  from  wells  sunk  cn  adjacent 
property,  all  conduce  to  render  equitable  a 
more  strict  compliance  with  the  terms  of  the 
lease  by  the  lessor  in  cases  of  this  character 
than  In  oi-dlnary  cases  of  landlord  and  ten- 
ant, yet,  as  In  this  case  the  defendant  com- 
pany bad  expended  a  large  amount  of  money 
in  development  work,  and  had  discovered  a 
paying  well  upon  the  property,  Increasing  the 
amount  to  be  paid  under  the  terms  of  the 
lease,  and,  as  the  trial  court  specifically 
states  at  the  conclusion  of  his  findings,  "the 
above  and  foregoiog  answers  are  only  In  re- 
sponse to  the  questions  submitted  by  the 
plaintiffs,  aud  are  not  Intended  to  Include 
all  the  Issuable  facts  In  the  case,"  we  cannot 
say,  In  the  face  of  the  general  findlug  for 
the  defendant,  and  under  the  findings  made 
at  the  request  of  plaintiffs,  that  the  trial  court 
erred  Id  refusing  to  enter  a  decree  canceling 
the  lease  In  question.  On  the  contrary,  w^e 
are  of  the  opinion  that  under  the  circum- 
stances of  this  case,  and  upon  the  facts  as 
found  by  the  trial  court  from  the  evidence, 
the  decree  entered  is  In  harmony  with  equity 
and  Justice  as  between  the  parties,  and  la 
Bupported  by  the  authorities.  See  Lynch  v. 
Gas  Co.,  165  Pa.  518,  30  Atl.  984;  Stelner  v. 
Marks,  172  Pa.  400,  33  AU.  695. 

It  follows  the  Judgment  must  he  affirmed. 
All  the  Justices  concurring. 


MISSODRI  PAO.  RY.  CO.  v.  DIVINNEY. 

(Supreme  Court  of  Kansas,  Division  No.  2. 
July  6,  ma.) 

RAILROAD— ASSAULT  BY  STATION  AGENT— 
LIABILITY. 

1.  Where  one  not  &  passenger  is  assaulted  by 
the  station  agent  of  a  rnilway  company,  the 
company  is  not  liable  in  damages  for  injuries 
received  by  reason  ot  saoh  assault,  oiiless  at 
the  time  of  its  commission  the  agent  was  en- 
gaged in  the  performance  of  stime  duty  impos- 
ed upon  him  by  rensou  of  his  eniiilnymeut  as 
such  agent,  or  he  was  artlng  in  the  exercise 
of  some  authority  conferred  apon  him,  either 
directly  or  tiy  vii-tue  of  his  employment. 

(Syllabus  by  the  Court.) 
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Error  Ivom  district  court.  Cloud  county; 
Hugh  Alexander,  Judge. 

Action  by  Will  Dlvinney  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Argupd  before  DOSTER,  O.  and 
SMITH  and  POLLOCK,  33. 

Waggener,  Horton  &  Orr  and  Park  B. 
Pulslfer,  for  plaintiff  In  error.  O.  M.  Cul- 
ver and  F.  W.  Sturgea,  for  defendant  In  er- 
ror. 

POLLOCK.  J.  Action  by  Dlvinney  to  re- 
cover from  the  railway  company  damages 
for  an  assault  made  upon  him  by  one  Tay- 
lor, station  agent  at  the  station  of  Ames  on 
defendant's  line  of  railway.  There  was  a 
trial  before  the  court  and  a  Jury.  Both  par- 
ties requested  special  findings  of  fact  from 
the  Jury  upon  the  evidence.  These  findings, 
In  so  far  as  material  In  this  controversy,  are 
as  follows:  Requested  by  plalnttCf:  "(1) 
Q.  Was  the  plaintiff  a  passenger  over  de- 
fendant's road  from  Ames  to  Concordia  on 
the  morning  of  August  7,  1900?  A.  Yes.  (2) 
Q.  Did  the  agent  of  the  defendant,  Taylor, 
at  the  station  at  Ames,  commit  an  assault 
and  battery  upon  plaintiff  by  striking  or 
beating  him  in  or  about  the  face?  A.  Yes. 
r3)  Q.  Did  the  plaintiff  at  any  time,  on  the 
morning  of  August  7,  1000,  In  the  station,  on 
the  platform,  or  elsewhere,  use,  towards  de- 
fendant's agent,  Taylor,  or  other  employ^, 
any  language  reasonably  and  naturally  suf- 
ficient to  provoke  an  assault  and  battery  up- 
on him?  A.  Xo."  Requested  by  defendant: 
"(1)  Q.  At  the  time  tlie  plaintiff  was  struck 
or  slapped  by  Taylor,  was  he  (plaintiff)  at- 
tempting to  purchase  a  ticket  to  ride  on  de- 
fendant's train?  A.  No.  (2)  Q.  At  the  time 
said  plaintiff  was  struck  or  slapped  by  Tay- 
lor, was  he,  said  Taylor,  attempting  to 
eject  or  remove  said  plaintiff  from  defend- 
ant's depot  or  depot  grounds?  A.  No.  (3) 
Q.  At  the  time  mentioned  in  the  last  pre- 
ceding question,  was  said  Taylor  attempting 
to  prevent  plaintiff  from  boarding  defend- 
ant's train?  A.  No.  (4)  Q.  At  the  time  said 
Taylor  stnick  or  slapped  said  plaintiff,  did 
he  do  so  In  the  discharge  of  any  duty  im- 
posed upon  him  In  connection  with  his,  act- 
ing as  agent  of  the  defendant  company?  A. 
No."  Upon  these  special  findings  defendant 
moved  for  judgment.  This  motion  was  over- 
ruled, judgment  entered  against  the  com- 
pany, and  defendant  brings  error. 

The  action  of  the  trial  court  In  overruling 
the  motion  of  defendant  for  a  Judgment  upon 
the  special  findings  of  the  Jury  notwithstand- 
ing the  general  verdict  is  the  sole  ground  of 
error  submitted  for  determination  by  this 
court.  The  solution  of  this  question  depends 
upon  the  extent  of  the  company's  duty  to 
afford  protection  to  plaintiff  from  the  wrong- 
ful and  tortious  acts  of  Its  servants  and 
agents.  It  l8  quite  clear,  In  tbls  c&ae.  If  the 


assault  made  upon  plaintiff  had  been  the 
act  of  a  third  party,  unassociated  with  the 
company,  under  the  circumstances,  it  would 
not  be  liable.  Does  the  fact  that  the  as- 
sault was  made  by  the  station  agent  in  the 
enipluy  of  the  company  change  the.  rule  as 
to  the  liability  of  defendant?  Obviously, 
this  must  be  determined  by  the  relation 
plaintiff  and  the  agent  bore  to  the  company 
at  the  time  the  Injury  to  plaintiff  trans- 
pired. If  plaintiff  bad  offered  himself  to 
the  company,  and  had  been  received  as  a 
passenger  by  the  company  before  the  Injury 
to  him  occurred,  he  would  have  been  enti- 
tled to  demand  and  receive  from'  the  com- 
pany protection  from  the  unlawful  and  vio- 
lent acts  of  the  agents  and  servants  of  the 
company,  and  third  parties  as  well.  If,  at 
the  time  the  Injury  was  Inflicted  upon  him, 
the  agent  was  engaged  in  the  performance 
of  any  duty  devolving  upon  bim  by  reason 
of  his  employment  by  the  company,  the  act 
of  the  agent  was  the  act  of  the  company,  and 
the  liability  of  defendant  would  necessarily 
follow.  The  general  rule  heretofore  an- 
nounced by  this  court  is  that  the  company  1b 
not  responsible  for  any  act  or  omission  of 
Its  servants  which  Is  not  connected  with  the 
business  In  which  they  serve  the  company, 
and  which  does  not  happen  in  the  course  of 
their  employment.  Hudson  v.  Railway  Co., 
16  Kan.  470,  and  authorities  cltea;  Sachro- 
wltz  V.  Railroad  Co.,  37  Kan.  212,  15  Pac 
242.  As  the  Jury,  in  finding  No.  4  requested 
by  defendant,  found  the  agent  was  not  en- 
gaged In  the  discharge  of  any  duty  Imposed 
upon  him  by  virtue  of  his  employment  at 
the  time  of  the  assault  made  upon  plaintiff, 
it  follows  the  assault  must  be  regarded  as 
the  voluntary  act  of  the  agent,  and  he  alone 
liable  to  plaintiff  for  damages  arising  there- 
from, unless  plaintiff  may  be  considered  to 
have  occupied  the  relation  of  a  passenger 
to  the  company  at  the  time  of  his  Injury,  and 
to  be  entitled  to  the  protection  by  law  ac- 
corded to  passengers  from  the  carrier.  As 
to  this  branch  of  the  case,  while  the  Jury 
finds  the  plaintiff  was  a  passenger  upon  de- 
fendant's train  from  the  station  of  Ames  to 
Concordia  on  the  morning  of  his  Injury,  yet 
this  finding  must  be  construed  In  th*e  light 
of  the  undisputed  facts  found  In  the  record. 
An  examination  of  the  testimony  found  In 
the  record  conclusively  shows  that  the  as- 
sault occurred  before  the  arrival  of  the  train 
at  the  station  of  Ames,  and  before  plaintiff 
had  either  presented  himself  or  been  receiv- 
ed by  the  company  as  a  passenger.  Hence, 
upon  this  branch  of  the  case.  It  Is  sufflcient 
to  say  plaintiff  was  neither  a  passenger  at 
the  time  he  received  the  Injury  of  which  he 
complains,  nor  does  his  petition  allege  falm 
to  have  been  such  passenger.  His  cause  of 
action,  as  alleged  In  the  petition,  is  based 
upon  the  Injury  which  he  received  from  the 
assault  made  by  Taylor  as  agent  of  the  com- 
pany In  the  discharge  of  bis  duty,  and  not 
upon  a  breach  of  the  duty  owed  by  a  cony- 
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mon  carrlw  to  protect  Ita  paasengerB  from  in- 
jurr  at  the  bands  of  Its  servants  or  third 
psrdee.  It  foUowB.  from  the  flsdlng  made 
by  the  Jtuy.  that  the  agent  at  the  time  of  the 
assault  was  not  acting  in  the  discharge  of 
BUT  doty  Imposed  upon  him  by  his  employ- 
ment The  .motion  for  Judgment  upon  the 
findings,  notwithstanding  the  gaioal  verdict, 
should  have  be«i  sustained. 

Jud^ent  Is  reversed,  with  Instructions 
to  sustain  the  motion  and  enter  Judgment  In 
favor  of  defendant  AU  the  Justices  concur 
ring. 

<<5  KuL  my 

CBANION  T.  MISSOUBI  PAC.  BY.  00. 

(SniHeiiie  Court  of  Kansas,  Dlrlslon  No.  2. 
July  6,  1902.) 

APPBAL-RAILBOADS-BJBCnON  OF  TBBS- 

PASSER. 

1.  A  party  who,  in  the  croBa-eiamiuatiou  of 
m  Tritness,  cnila  for  iucompetent  testimony, 
cannot  complain  of  Its  admission. 

2.  It  is  within  the  scope  of  the  implied  aa- 
thority  of  a  brakonan  in  charge  of  a  freight 
train  to  eject  trenpassers  therefrom.  Railroad 
Co.  T.  Kelly.  14  Pac.  172.  36  Kan.  65B,  59  Am. 
Rm.  596.  foUowed. 

3.  It  is  peculiarly  within  the  province  of  a 
jnry  to  deto^ne  whether  a  brakeman  who 
forcibly  ejected  a  trespasser  from  a  car  did 
so  in  discharge  of  the  duty  he  owed  the  rail- 
way company  to  remove  snch  persons,  or  for 
the  purpose  of  extorting  money  from  such  tres< 
passer,  or  out  of  resentment  to  him  for  liis  fafl- 
nee  to  pay  a  donand  for  money  made  by  the 
brakemam 

(Syllabas  by  the  Court.) 

Error  from  district  court,  Leavoiworth 
county;  J.  H.  Gillpatrl(^,  Judge. 

Action  by  Harry  O'Banlon  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Reversed. 

The  plnlntiff  In  error  fell  under  the  wheels 
of  a  coal  car  which  was  part  of  a  freight 
train  operated  by  defendant  In  error.  His 
left  arm  was  run  over,  rendering  amputation 
necessary,  and  he  was  otherwise  injured. 
At  the  close  of  the  testimony  of  plaintilf 
below,  the  court  sustained  a  demurrer  to 
the  evidence  fl.led  by  the  railway  company. 
Whether  this  ruling  of  the  court  was  proper 
depends  on  the  testimony  of  O'Banlon,  and 
the  inferences  to  be  properly  drawn  tbere- 
froOL  He  testified,  In  substance,  as  fol- 
lows: "It  was  on  the  11th  day  of  October, 
'99,  at  the  foot  of  Cherokee  street,  I  boarded 
the  Missouri  Pacific  train  going  south  to- 
ward Kansas  City.  I  got  on  the  car,  and 
met  a  brakeman  at  the  rear  end  of  the 
train.  •  •  •  He  wanted  to  know  where 
1  was  going,  and  I  told  him  I  was  going  to 
Kansas  City,  and  he  wanted  to  know  if  I 
bad  any  money,  and  I  told  him  'Yes.'  I  paid 
the  brakeman  25  cents  to  ride  from  Leav- 
enworth to  Kansas, City, —the  first  one  I  met, 
—and  I  then  went  three  or  four  cars  to  the 
front  and  met  anothra  brakeman,  and  be 
wanted  to  know  where  I  was  going,  and  I 


told  him  to  Kansas  City,  and  he  asked  me  if 
I  had  any  money,  and  I  told  him  'No,'  that 
I  paid  the  brakeman  in  the  rear.  Well,  he 
said,  I  would  have  to  pay  him,  or  get  oft, 
because  he  was  the  head  brakeman  of  the 
train.  X  told  him-  to  go  to  the  back,  and 
ask  that  brakeman  If  I  didn't  pay  him,  and  if 
I  didn't  pay  him  he  could  come  to  me,  and  I 
would  pay  him.  Welt,  he  stoird  there,  and 
talked  a  while,  and  Z  started  to  pass  him, 
and  when  I  started  to  pass  him  he  told  me 
he  was  head  brakeman  of  the  train,  and  I 
wonld  have  to  pay  him.  or  ^se  get  off  the 
train,  and  as  I  made  a  move  to  pass  him  he 
grabbed  hold  of  my  shoulder  and  pushed  me 
in  such  a  manner  as  to  make  me  fall  be- 
neath the  train.  •  •  •  Q.  What  did  he 
have  that  Indicated  be  was  a  brakeman?  A. 
Well,  he  had  a  lantern,  and  he  had  a,  stick 
about  a  foot  and  a  half  long.  *  *  '*  A 
stick  brakemen  generally  use  In  letting  on 
and  turning  off  brakes.  *  *  *  Q.  Did  you 
see  the  brakeman  do  anything  on  the  train, 
—this  last  brakeman  that  you  met  I  have 
reference  to?  A.  When  I  was  coming  to- 
ward him  he  was  letting  oGC  the  brake. 

•  •  •  Q.  How  far  ahead  of  you?  A. 
Four  or  five  ears.  *  •  *  Q.  Which  way  did 
he  push  you?  A  Backwards.  Q.  Where 
were  yon  standing  at  that  time?  A.  Stand- 
ing on  a  coal  car  at  the  end  of  the  platform 
about  a  foot  and  a  half  long,  standing  out- 
side of  the  end  gate."  On  cross-examination 
plaintiff  below  testified  that  It  was  his  in-, 
tention  to  ride  to  Kansas  City  without  pay- 
ing regular  fare;  that  he  bad  no  ticket; 
that  at  different  times  before  this  he  bad 
gone  down  to  Kansas  City  and  paid  15 
cents;  that  he  knew  be  was  not  doing 
right  He  was  cross-examined  further:  "Q. 
What  did  yon  say  to  this  last  brake- 
man?  A.  I  told  him  to  go  back  and  see 
this  other  brakeman,  and  I  would  get  in  the 
coal  car  and  sit  down,  and  wait  until  he 
came  back;  and  as  I  started  to  go  by  him 
he  grabbed  bold  of  me  and  shoved  me. 

*  *  *  He  said  he  was  the  head  brake- 
mian,  and  I  would  have  to  pay  him.  Q. 
You  said  you  wouldn't  do  it?  A.  I  didn't 
say  I  wouldn't  do  it.  Q.  Ton  started  to  go 
right  by  him?  A.  No,  sir;  I  didn't  start  to 
go  right  by  him.  ♦  ♦  •  He  shoved  me 
after  I  had  one  foot  up.  I  was  Just  In  the 
act  of  putting  It  up.  Q.  To  get  by  him?  A. 
Yes,  sir.  •  •  •  Q.  And  at  the  time  he 
put  up  his  bands  you  were  Just  In  the  act 
of  getting  over  the  end  of  the  gate,— Just 
about  to  start?  A.  Yes,  sir.  *  •  •  Q.  He 
said  he  was  brakeman  on  that  train?  A. 
Yes,  sir.  Q.  You  supposed  he  had  authority 
to  run  it,  didn't  you?  A.  Yes.  sir.  Q.  And 
you  swear  that,  just  as  you  were  attempting 
to  get  over  the  end  of  that  car,  after  the 
brakeman  told  yon  you  mustn't  come  any 
further,  he  pushed  you,  and  you  slipped  and 
fell,  is  that  right?  A.  Yes,  sir.  Q.  He  push- 
ed yon  a  little,  and  yon  slipped,  and  fell 
under  the  car?    A  Yes,  sir.    Q.  Tliafa 
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Tiglit,  Is  It?  A.  When  he  shored  me;  yes, 
sir.  *  *  *  Q.  Didn't  be  tell  you  not  to 
go  up  there?  A.  No,  sir.  Q.  Didn't  he  tell 
you  you  conldn't  go  any  further  until  you 
paid  him?  A.  He  told  me  If  I  wanted  to 
ride  I  would  hare  to  pay  him.  Q.  And  you 
said  yon  had  paid,  and  you  were  going  any- 
how? A.  No.  sir;  X  didn't  tell  him  I  was 
going  anyhow.  •  *  •  Q.  You  lost  your 
footing  and  fell  down;  that's  right,  is  it?  A. 
Yes,  sir.  *  •  •  Q.  He  didn't  strike  you 
with  a  dab?  A.  No,  sh-.  Q.  He  made  no 
motion  .  to  strike  you— didn't  threaten  to 
strike  yoti— with  a  club?  A.  No,  air.  Q. 
He  didn't  threaten  to  strike  you  with  a  lan- 
tern? A.  No,  sir," 

Argaed  before  DOSTEK,  0.  JT.,  and 
SMITH  and  rOLLOOK,  JJ. 

J.  C.  Petherbridge  and  Dennis  Jones, 
for  plaintiff  in  error.  Waggener,  Horton  & 
Orr,  fbr  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts).  Coun- 
sel for  the  railway  comxtany  contend:  First, 
that  there  was  no  evidence  proving  or  tend- 
ing to  prove  that  the  person  who  it  la  claim- 
ed pushed  the  plaintiff  below  from  the  car 
was  In  the  employ  of  the  railway  company 
In  the  capacity  of  a  brakeman  or  otherwise. 
Many  decisions  are  cited  confirming  the  gen- 
eral rale  that  the  declarations  of  a  person 
are  not  competent  to  prove  his  authority  to 
act  as  agent  for  another.  It  will  be  noted, 
however,  that  counsel  for  defendant  below 
on  cross-examination  of  the  plaintiff  Interro- 
gated him  as  follows:  "Q.  He  said  he  was 
the  head  brakeman  of  that  train?  A.  Tes, 
sir.  Q.  Yon  supposed  he  bad  authority  to 
ran  It,  didn't  you?  A.  Tes,  sir."  These  re- 
sponses, now  claimed  to  be  incompetent, 
would  not  have  been  extracted  from  the  wit- 
ness e.'ccept  for  their  supposed  benefit  to  the 
railway's  side  of  the  case.  Having  sought 
to  profit  by  the  use  of  such  testimony  In  its 
behalf,  it  cannot  now  be  permitted  to  com- 
plain that  the  adventure  was  disastrous.  It 
cannot  avail  a  party  bringing  such  testimo- 
ny before  the  Jury  to  Invoke  authority  in  de- 
nial of  its  competency.  This  testimony, 
coupled  with  the  fact  that  the  person  who 
stated  the  capacity  in  which  he  was  em- 
ployed had  a  brakeman's  stick  in  his  hand, 
and  was  engaged,  when  plaintiff  approached 
him,  in  letting  off  a  brake  on  the  car,  was 
prima  facie  evidence  that  he  was  a  brake- 
man  in  the  employ  of  the  railway  company. 

The  secnnd  contention  of  defendant  In  er- 
ror Is  that:  "Assuming  that  the  person  -who 
pushed  plaintiff,  if  he  was  pushed,  was  a 
brakeman  in  the  service  of  the  railway  com- 
pany, then  his  act  complained  of  was  not  in 
the  discharge  of  any  duty  he  owed  the 
company."  The  argument  Is  that  in  push- 
ing the  plaintiff  from  the  car  the  brakeman 
was  acting  on  his  own  account,  piqued  by 
the  refusal  of  O'Banion  to  pay  him  the 
amount  demanded  for  passage  on  the  train. 


It  cannot  be  said  that  a  brakeman  sitnated 
as  this  one  was,  in  charge  of  the  front  end 
of  the  train,  did  not  have  gaieral  authority 
to  remove  trespassers  therefronu.  Railroad 
Co.  V.  Kelly.  36  Kan.  665,  14  Pac.  172,  59 
Am.  Hep.  696.  In  Railway  Go.  v.  Mitchell, 
50  Kan.  324r-327,  43  Pac.  244,  the  authority 
of  a  brakeman  to  eject  trespassers  was  rec- 
ognized by  the  approval  of  an  instruction 
glren  to  that  effect.  In  3  EUIott,  R.  R.  p.  1062, 
the  author  notes  the  rale  prevailing  in  this 
state  as  announced  in  the  case  of  Railroad 
Co.  V.  Kelly,  supra,  that  the  ejection  of  tres- 
passers Is  within  the  scope  of  the  Implied 
authority  of  a  brakeman.  If  it  wwe  clear 
that  in  pushing  O'Banion  from  the  car  the 
brakeman  did  so  for'  the  purpose  of  extorting 
money  from  him,  or  inflicted  punishment  on 
lilm  In  that  way  for  not  paying  the  sum  de- 
manded, then  we  might  say  that  the  brake- 
man  was  not,  when  so  doing,  engaged  in  the 
performance  of  any  duty  imposed  on  him 
by  reason  of  his  employment  as  agent  of  the 
railway  company.  See  Railway  Co.  v.  DI- 
vinney  (Just  decided)  64  Kan.  — ,  69  Pac. 
351.  The  brakeman  owed  a  duty  to  bis  em- 
ployer (the  railway  company)  to  remove  tres- 
passers from  the  cars  which  made  op  the 
train,  and  If,  in  the  discharge  of  such  duty, 
he  recklessly  or  in  a  willful,  wanton,  or  ma- 
licious manner  performed  it,  and  ejected  a 
trespasser  In  a  way  to  cause  bodily  Injury, 
the  railway  company  was  liable  for  his  acfa. 
Railway  Co.  v.  Mitchell,  supra.  In  the  case 
of  Railway  Co.  v.  Divlnney,  snpra,  there 
was  an  express  finding  of  the  jury  that  when 
the  agent  of  the  railway  company  struck  a 
person  who  was  about  to  take  passage  on  a 
train  the  agent  was  not  In  the  dlschai^  of 
any  doty  Imposed  on  him  as  a  servant  of 
the  company.  In  the  present  case  different 
minds  might  arrive  at  different  conclusions, 
after  considering  the  testimony  Introduced 
on  behalf  of  plaintiff  below,  concerning  the 
reasons  which  Impelled  the  brakeman  to  act 
as  he  did.  We  are  asked  to  determine  that 
the  motive  which  actuated  the  brakeman  fn 
ejecting  the  plaintiff  was  a  desire  for  per- 
sonal gain  to  himself,  and  that  he  was  not 
Influenced  by  any  obligation  of  duty  which 
he  owed  the  railway  company  to  keep  tres- 
passers from  riding  tm  the  train.  To  anlTe 
at  the  Impelling  motive  in  the  case  was  a 
matter  peculiarly  within  the  province  of  ihe 
jury.  After  a  demand  for  money  made  by 
the  brakeman,  and  up  to  the  time  of  plaln- 
tifTs  forcible  ejection  from  the  car,  though 
the  intervening  time  was  short,  there  was  a 
locus  pcenltentia;  during  which  the  servant's 
continuing  duty  to  his  employer  might  have 
asserted  itself  and  overcome  his  desire  for 
personal  gain,  causing  him  to  act  solely  In 
the  interests  of  the  company,  and  not  for  his 
own  benefit  We  cannot  conclude,  consider- 
Inff  all  the  testimony  given  by  the  plaintiff 
below,  that  his  Injuries  were  the  result  of  a 
willful  attack  made  on  him  by  a  person  act- 
ing Independently  of  and  outside  of  tbfe 
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range  of  his  employment,  when  tbe  ararant 
who  cansed  his  Injuries  was,  immediate 
befOTe  and  directly  after  the  plaintiff  was 
bnrt,  satiefactorily  prored  to  have  been  In 
the  service  of  the  company.  The  intent  and 
purpose  with  which  acts  are  done  can  be 
better  ascertained  by  a  Jory  composed  of 
persons  drawn  from  different  vfxntions  in 
life  than  by  a  body  of  professlonar  men  an 
engaged  In  tme  calling.  Thompson,  in  his 
CommentaricB  on  the  Law  of  N^Ugoice, 
says:  "Sec.  eiS.  It  ia  obvionsly  a-  ques- 
tion of  fact  for  the  detmninatlon  of  a  Jury 
wbether,  at  the  time  of  the  partlcolar  act 
or  omisBion  by  the  servant  which  cansed  the 
Injury,  the  plaintiff's  s^rant  was  acting 
within  the  scope  of  his  «npIoyment,  or  act- 
11%  outside  of  It  to  ^ect  some  pnrpose 
of  his  own.  Sec  616.  .Whether  the  person 
whose  Immediate  negligence  or  misconduct 
caused  the  particular  injury  was  actiiv  a^t 
the  time  as  the  servant  of  the  person  son^t 
to  be  charged,  frequently  depends  on  such  a 
varied  of  facts  that  it  falls  outside  of  a^y 
dtilnite  rule,  and  for  that  reason  becomes, 
nnder  jaopee  InstructlODS,  a  question  of  fact 
for  tbe  Jury." 

The  Judgment  of  the  court  below  will  be 
rerosed,  and  a  new  trial  ordered.  All  the 
justices  concurrhig. 


«B  KULSBD 

WABB  V.  HITOHCOCK  et  al 
(Snpreme  Oonrt  ot  Kansas,  IMviaion  No.  1. 
s         Jnly  5,  1902.) 

PtIBIilC  liANDS-PRE-BMPTION— DEATH  OP 

SETTLER. 

1,  Prior  to  May  9,  1872,  the  general  prin- 
ciples of  the  pre-emption  laws  did  not  apply  to 
the  entry  and  purchase  of  Osage  Trust  and 
Diminished  Beserre  lands,  and,  where  a  settle- 
ment was  made  upon  such  land,  but  tbe  settler 
died  before  taking  any  steps  to  procure  title 
to  the  land,  and  where  the  widow  of  such  set- 
tler, who  hi  herself  a  qualified  purchaser,  makes 
an  entry  and  purchase  of  such  land  in  her  own 
name  before  May  9,  1872,  complete  title  will 
be  in  her,  and  will  not  inure  to  tbe  benefit  of 
the  h^rs  of  her  deceased  husband. 

iSyllBbuB  by  the  Court.) 

Error  from  district  court,  Sumner  coxmty; 
Vr.  T.  McBrlde,  Judge. 

Action  by  Llbbie  Ware  against  Hiram 
Hitchcock  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Argued  before  JOHNSTON,  CUNNING- 
HAM, GREENB,  and  ELIiIS,  JJ. 

C  J.  Garver  and  Levi  Ferguson,  for  plain- 
tiff In  error.  C.  £.  Elliott  and  Herrlck  & 
Bogers,  for  defendants  In  error. 

JOHNSTON.  3.  In  this  action  Ubble 
"Ware  sought  the  partition  of  a  tract  of  land 
in  Sumner  county,  in  which  Hiram  Hitch- 
cock and  four  of  his  children  bad  an  Inter- 
est The  land  constituted  a  part  of  the 
Osage  Trust  and  Diminished  Beserve,  and 
in  September,  1870,  David  Spencer  and  his 
wlf^  Catherine  M.  Spencer,  settled  and  made 


some  Improvements  upon  It  They  had  one 
child,  liibble  aveaaer,  who  was  the  plaintiff 
In  this  acdon,  and  was  than  about  seven 
years  of  age.  In  January,  1872,  David 
Spmcer  died,  without  having  entered  or  tak- 
en any  steps  to  ivocnre  title  to  the  land. 
Mrs.  Spencer  and  the  child  continued  to  re- 
side upon  the  land,  and  In  March,  1872,  the 
mother,  b^g  an  actual  settler,  and  the  head 
of  a.  family,  entered  the  land  in  her  own 
name  under  the  act  of  congress  July  15, 1870, 
paid  the  govunment  price  therefor,  and  the 
final  rectipt  and  patent'  were  Issued  to  bar. 
In  Septonher,  1872,  she  was  married  to  the 
defendant  Hhram  Hitchcock,  and  four  chil- 
dren were  bom  of  that  marriage,  who  wen 
also  named  aa  defoidants  In  this  actiwL 
She  and  ber  husband  and  children  occupied 
the  land  until  Septembw  1807,  when  she 
died  intestate,  leaving  as  heirs  at  law  her 
husband  and  five  chlldroi,  including  tbe 
plaintiff.  Llbbie  Ware,  formerly  Llbbie 
Spencer,  resided  wlQt  hear  mother  upon  the 
land  In  controvwi^  mtdl  Febmary,  1883,  but 
no  part  <rf  tbe  rent  or  luroceeds  of  the  land 
vrere  ever  received  by  her,  and  she  never 
instituted  any  proceeding  asserting  an  inter- 
est In  the  land  until  August  1896,— more  than 
17  yean  atta  reatdiing  majority,  and  after 
she  knew  that  Mrs.  Hitchcock  was  holding 
and  occupying  the  land  advarsely  to  its. 
The  plaintiff  dalms  that  the  entry  made 
Catherine  M.  Spencw  was  for  tbe  benefit  of 
the  heirs  then  eadsting,  and  that,  as  she  and 
her  mother  were  the  only  heirs,  she  is  en- 
titled to  one-half  of  the  land.  The  trial  court 
found  that  Hfaram  Hitchcock,  the  husband 
of  the  deceased  ownw,  was  entitled  to  the 
one-half  interest  in  the  land,  and  that  Ubbie 
and  the  other  four  children  vtxe  each  en- 
titled to  a  one-tenth  Intearest  and  Judgment 
awarding  the  shares  In  these  proportions 
was  entered.  We  think  a  correct  conclusion 
was  reached.  If  the  settlement  and  entry 
of  the  land  had  been  made  under  the  pre- 
eiiq[)tlon  law,  or,  rather,  If  the  general  prin- 
ciples of  the  preemption  law  had  been 
pllcable  to  Osage  Trust  and  Diminished  Be- 
serve lands  when  the  entry  was  made,  there 
would  be  force  in  the  plalntUTs  contention. 
Undffl  the  pre-emption  act  of  SqFtember  4, 
1841,  where  a  settler  upon  land  entlded  to 
claim  the  benefits  of  that  act  dies  before 
consummating  his  claim,  an  entry  for  the 
benefit  of  the  h^rs  may  be  made  by  me  ot 
the  heirs  or  representatives  of  the  deceased 
pre-^ptor,  and  the  title  to  the  land  Inures 
to  such  hdrs.  Bev.  St  U.  S.  |  2269.  Tbe 
provisions  of  that  act  however,  had  no  ap- 
plication to  Osage  Trust  and  Diminished  Re- 
serve lands  at  the  time  the  entry  in  ques- 
tion was  made.  The  land,  as  we  have  seen, 
was  entered  by  Mrs.  Spencer  in  March,  1872. 
under  section  12  of  the  act  of  congress  of 
July  15,  1870  a6  Stat  362).  That  act  pre- 
scribed the  requlronents  for  the  purchase  of 
such  lands,  and  the  only  conditions  necea- 
sai-y  to  the  right  of  purchase  were  that  the 
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puichaeer  ahould  be  an  actual  settler,  who 
waa  either  the  head  of  a  family  or  over  21 
years  ot  age,  and  that  the  purchases  should 
be  of '  quantities  not  exceeding  160  acres  In 
square  form,  at  the  price  of  fl.26  per  acre, 
paTment  to  be  made  In  cash  within  one  year 
from  the  date  of  settlement  or  the  passage 
of  tiie  act.  The  rules  and  limitations  gov- 
erning the  [ffe-emption  of  lands  were  not  In- 
corporated In  the  act  of  July  15,  1870,  and 
it  was  held  In  the  early  case  of  Foster  t. 
Broal^  11  Kan.  360.  that  the  principle  of  the 
pre-emption  law  did  not  apply  to  entries 
.made  under  that  act;  but  that  the  rights  of 
purchasers  are  governed  by  tiie  provisions 
of  section  12  of  the  act  This  Tiew  was 
adopted  by  the  officers  of  the  Interior  de- 
partment, who  ruled  that  the  pre-emption 
laws  were  not  extended  over  the  Osage  In- 
dian lands  by  the  act  of  1870.  U.  S.  v. 
Woodbury,  S  Land  Dec.  Dep.  Int  303;  In 
re  Debo,  11  T^nd  Dec.  Dep.  Int  372.  Shortly 
after  the  entry  In  question  was  made,  and 
on  Uay  1872,  congress  enacted  a  law  iffo- 
vldhig  that  the  Osage  Indian  lands  ahould 
be  subject  to  disposal  in  accordance  with  the 
general  prindples  of  the  pre-emption  laws, 
bat  tiiat  act  did  not  purport  to  cotot,  nor 
did  It  afEect  purchases  already  mad&  17 
Stat.  90.  When  the  entry  was  made»  Mrs. 
Spracer  waa  a  qualified  purchaaer,  as  she 
was  the  head  of  a  family,  and  an  actual 
settler  upon  the  land.  No  dtf  nlte  period  of 
residence  on  the  land  was  then  required, 
and  thnefore  It  waa  not  necessary  that  she 
should  adopt  or  rely  on  the  settlement  or  resi- 
dence of  her  husband.  While  his  settlement 
qualified  him  as  a  purchaser,  he  bad  not 
claimed  the  benefit  of,  nw  taken  the  steps 
required  by,  the  statute,  and  hence  the  aet- 
tlemoit  gave  him  no  interest  In  the  land 
which  conld  be  completed  by,  his  heirs,  or 
wbkth  would  descmd  to  them.  The  govem- 
Ing  law  did  not  authorize  the  aale  and  con* 
veyance  of  Osage  Trust  and  Diminished  Be- 
aerre  land  to  the  heirs  of  a  settler,  bnt  iv- 
quired  It  to  be  sold  to  an  actual  settler  who 
was  the  head  of  a  family,  or  one  over  21 
years  of  age.  Under  the  purchase  and  patent 
Mrs.  Spmcer  acquired  complete  title  to  the 
land,  and  did  not  hold  it  in  trust  for  the 
plalntlfl?. 

The  Judgment  was  right  and  It  will  be 
afitemed.  All  the  Justices  concurring. 


(«  Kan.  no) 

CHICAGO,  R.  I.  ft  P.  RY.  CO.  r.  DURAND 
et  al. 

(Sopreme  Court  of  Kansas.    JtUj  6,  1002.) 

RAILROADS— ACCIDENT  AT  CROSSING— PAR- 
TI ES— EVIDENCE. 
1..A  driver  of  a  hack  carry'iDg'  pasBeugerfl, 

who  DeRliBently  driven  in  front  of  an  appronth- 
ing  train  of  cars  at  a  street  orossiniB,  may  be 
joined  in  an  action  aKaiQ»t  the  railway  com- 
pany for  neKligputly  ruQuiiig  into  his  hack  to 
the  injnry  of  one  of  his  paBsonpera. 

2.  In  an  notion  a^ninxt  n  railway  company 
lor  negligently  runame  its  train  ou  a  traveler 


at  a  city  street  crossing  without  giving  any  sig- 
nal of  the  train's  apjiroaeh,  it  is  error  to  admit 
evidence  of  a  lik^  failure  of  the  train  to  signal 
its  approach  to  another  street  crossing  in  the 
city.  Raili-oad  Co.  v.  Hagne,  38  Pac.  257,  54 
Kan.  2»t,  45  Am.  St  Rep.  278,  ovorruled. 

3.  In  an  action  against  a  railway  company 
for  negligently  running  one  of  its  trains  on  a 
traveler  ttt  a  city  street  crossing,  wliere  tbe- 
compauy  was  iu  the  habit  of  operating  gates 
across  the-street  at  c«i:aln  honrs  of  the  day, 
hut  not  at  the  time  of  the  accident.  It  is  error 
to  refer  to  the  jury  the  question  whether  the 
single  isolated  circnmstitnce  of  failure  to  op- 
erate the  gates  at  that  time  was  negligence  m 
the  company. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  superior  court,  Sedg- 
wick county;  D.  M.  Dale,  Jndge. 

Action  by  C.  G.  Durand  and  others  against 
the  Chicago,  Rock  Island  &  Peoria  Railway 
Company.  Judgment  tar  plaintiffs,  and  de- 
fendant brings  eiTor.  RerecBed. 

M.  A.  Low,  W.  F.  Evans,  and  Stanley, 
Vermilion  &  Bvans,  for  plaintiff  in  error. 
Houston  ft  Brooks,  for  defraduits  In  error. 

DOSTjffiR,  O.  J.  This  was  an  action  for 
bodily  Injuries  negligently  Inflicted  upon 
plalntlfl  at  a  railroad  and  street  croasli^  in 
the  city  of  Wichita.  0%ere  was  a  clrcuB  en- 
tertalnntent  In  the  ontsklrta  of  the  cl^.  Al- 
bert Wilson  waa  a  hack  driver  carrying  peo- 
ple to  and  from  the  city  and  circus  grounds. 
The  plaintiff  and  others  were  passengers  Id 
bis  conveyance.  Be  n^IIgenfly  drove  In 
front  of  a  train  as  It  was  running  ov&e  the 
crossing  near  the  depot  The  train  ap- 
proached the  crossing  without  warning  slg- 
nalB,  and  ran  over  It  at  a  dangwously  raiM 
speed,  and  struck  the  cmveyance  In  which 
plaintiff  was  riding,  niese  were  the  allega- 
tions of  the  petition,  mode  against  the  rail- 
way company  and  Wllstm  Jointly.  The  de- 
fendants defended  s^Mirately.  A  verdict  and 
Judgment  were  rmdered  against  them  togeth- 
er, from  which  the  company  on  its  part  haa 
prosecuted  error. 

The  counsd  for  the  railway  company  In- 
tended to  file  a  demurnx  to  the  petition  for 
mlsJoUider  of  causes  of  action,  but  inad- 
vertently filed  an  answer.  The  making  of 
this  mistake  was  satisfactorily  shown  to  the 
court  and  leave  asked  to  withdraw  tbe  an- 
swer and  file  a  demurrer.  The  leave  to  do 
so  was  refused.  This  refusal  constitutes  the 
first  claim  of  error.  It  will  not  be  necessary 
to  consider,  In  Ite  wdlnary  aspect;  the  qoea- 
tion  of  the  court's  abuse  of  dlscretloa  In  re- 
fusing to  allow  the  one  pleading  to  be  with- 
drawn and  the  otha  to  be  substituted.  The 
court  did  not  abuse  Ite  discretion  If  the  de- 
murrer, when  filed,  could  not  bare  beeb 
sustained;  and  that  such  could  not  have  beeu 
done  Is  reasonably  clear.  The  objection  Ib 
that  the  petition  tdiarges  a  separate  Inde- 
pendent tort  on  the  part  of  both  defeudants,— 
Wilson  for  negligently  driving  the  plaintiff 
Into  danger,  the  railway  company  for  neg- 
ligently nmnlng  over  him.  It  is  true  that 
the  drivers  of  public  conveyances,  whethiv 
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xallway  coaches  or  common  vebtcles,  are  in- 
dlTldually  responsible  for  the  safety  of  titietr 
passengers;  but  so  likewise  are  the  drlT«n 
of  other  converances  responsible  to  the  form- 
er's paggeugers  at  pt^nts  of  collision  w  com- 
mon danger.  At  such  points  there  Is  a  com- 
mon and  mntual  duty  of  diligence  and  cau- 
tion, because  there,  to  the  knowledge  of  each, 
a  dangerous  juxtaposition  of  their  I'espectlTe 
vehicles  Is  liable  to  occur.  In  the  case  of 
a  railroad  and  highway  crossing  there  Is  a 
common  point  of  danger  against  which  there 
Is  a  mutual  ami  concurrent  oUlgatlon  to 
guard.  That  common  point  la  the  one  of 
contact  between  the  train  and  the  vehicle. 
It  Is  as  thou^  the  Injured  person  stood  at 
that  point,  and  the  two  rnshed  upon  hint 
with  mntual  design  to  crush  him  between  ! 
them.  From  one  he  might  escape,  but  not 
from  the  two  together,  beeklng  to  compass 
his  Injury  by  the  Impact  of  their  opposing 
forces.  The  rule  of  joint  liability  In  such 
cases  la  stated  In  8  Tbomp.  Negl.  |  '2781, 
with  citations  to  many  supporting  decisions. 
The  case  of  City  of  Kansas  t.  File,  60  Kan. 
167,  56  Fac.  877,  applies  the  same  general 
principle  to  &  somewhat  dfff««ttt  state  of 
facts.  That  the  carria>  of  the  passenger  may 
be  under  a  greater  obllgntlon  of  prudence 
and  caution  than  the  driver  of  the  train  or 
other  vehicle  dfwft  not  change  the  rule  of 
Joint  liability.  Tbe  carrier  may  be  required 
to  use  extraordinary  care;  the  other  only 
ordinal  care.  That,  however,  does  not  ex- 
cnse  the  latter  from  using  exuA  measure  of 
caution  as  tbe  law  Imposes  <m  him.  It  Is  no 
answer  to  htm  to  say  tliat,  while  he  failed 
to  observe  tbe  minor  degree  of  prndmee  rfr- 
quired  of  blm,  tbe  other  party  failed  to  ob- 
serve  the  greater  degree  required  of  him. 
The  qnMtkm  of  jdint  liability  in  such  cases 
cannot  be  aflTected  by  the  comparative  cul- 
pability of  the  off^ers.  If  the  n^lect  of 
<»e  to  exercise  tbe  extraordinary  degree  of 
dlllg«Bce  leaulied  of  him  conjoins  with  the 
n^lect  of  another  to  use  the  lesser  degree  of 
diligence  required  of  him,  to  the  Injury  of  a 
third  person,  such  injury  Is  none  the  less  the 
single  result  of'  the  two  negligent  acte 
omissions  of  duty.  It  is  well  settled  that 
the  law  will  not  und^ake  to  apportion  con- 
seq4euces  betweoa  two  or  more  persons 
Jointly  guilty  of  wrongful  conduct  towards 
another,  though  tielr  contributions  to  the  In- 
jury wwe  In  unequal  degrees,  or  tmm  dif- 
ferent motives,  and  It  must  be  that  the  same 
rule  applies  where  the  Injury  was  wrought 
by  the  neglect  of  differing  degrees  of  re- 
sponsibility. 

There  Is  no  statute  or  ordinance  of  the 
dty  of  Wichita  requiring  trains  to  give  ■warn- 
ing signals  of  their  approach  to  street  cross- 
ings. It  was,  of  course,  a  disputed  question 
-whether  the  trainmen  gave  any  signals  of 
tbelr  approach  to  the  crossing  of  the  street 
at  which  the  accident  occurred.  About  two- 
fifths  of  a  mile  before  reaching  that  croas 
Ing  there  Is  another  street,  likewise  running 


at  a  right  angle  with  the  track.  Witness^ 
were  allowed  to,  testify  that  the  employes 
operating  the  train  In  question  failed  to  give 
any  warning  of  their  approach  to  that  cross- 
ing. The  admission  of  this  character  tif  evi- 
dence is  defensible  on  the  authority  of  the 
majority  opinion  in  Railroad  Co.  v.  Hague, 
54  Kan.  284.  38  Paa  257,  46  Am.  St  Rep. 
278,  although  In  that  case  the  two  crossings 
were  about  a  mile  apart,  and  were  in  the 
country,  where  there  Is  a  statutory  duty  to 
give  signals  of  approach  to  highway  cross- 
ings. We  think,  howev^,  the  rule  Is  the 
same  In  both  kinds  of  cases.  In  one,  as 
In  the  other,  the  evidence  Is  offered  fw  the 
puii)ose  of  laying  a  foundation  from  which 
to  argue  that,  Inasmuch  as  the  railway  com- 
pany was  negligent  at  one  crossing,  it  was, 
therefwe,  negligent  at  the  other  one.  It  can- 
not be  any  the  more  admissible  to  prove  the 
violation  of  a  statutory  duty  at  one  place, 
or  under  one  set  of  circumstances,  in  order 
to  deduce  the  conclusion  of  a  violation  of 
the  same  kind  of  duty  at  anoth«:  place,  or 
under  another  set  of  circumstances,  than  it 
is  to  prove  the  vlolatkm  of  a  merely  moral 
duty  at  one  places  or  under  one  set  of  dr* 
cumstances.  In  order  to  deduce  the  conclusion 
of  its  violation  elsewbore,  or  under  oUier  cir- 
cumstances. We  are  constrained  to  think 
that  the  majority  holding  In  the  Case  of 
Hague  was  wrong.  Although  supported  hy 
the  decision  of  anothcar  state.  It  seems  to  na 
to  be  violative  of  a  fundamental  rule  of  evi- 
dence. "Ordinarily,  when  a  party  is  sued 
for  damages  flowing  from  negligence  imputed 
to  him.  It  is  irrelevant^  for  reasons  already 
given,  to  prove  against  hbn  other  dlsctm- 
nected,  though  similar,  negllgoit  acts.  Thus, 
In  an  actl<m  against  a  bailee  toe  the  loss 
of  property  Intrusted  to  him.  evldmce  of  In- 
dependent acts  €t  negligence  not  connected 
with  the  loen  is  Inadmissible.  So,  where 
the  question.  In  a  suit  against  a  railway 
company.  Is  whether  a  drlvw  was  negligent 
on  a  particular  occadon,  it  la  Irrelevant  to 
prove  that  he  had  been  ne^lgent  on  other 
occasions."  1  Whart  Bv.  I  40.  Analogous 
to  this 'rule  Is  the  more  familiar  one  which 
prohlbito  the  proof  against  defendants  in 
criminal  trials  of  dUTeresit  and  disconnected 
offenses,  though  of  the  same  particular  class. 
Both  these  instances  are  appllcationa  of  the 
general  rule  of  Inadmissibility  of  collateral 
incidents  and  circumstances  to  convict  the 
party  on  trial,  unless  they,  with  the  main 
incident,  form  connected  parts  of  a  common 
and  designed  system.  Id.  §  29.  Now,  two 
failures  of  a  locomotive  engineer  to  sound 
crossing  signals,  though  quite  closely  con- 
nected in  point  of  distance  and  time,  do  ^ot 
evidence  a  systematic  hiattention  to  duty; 
nor  do  we  think,  us  counsel  do,  that  the 
inference  of  systematic  neglect  Is  aided  by 
the  fact  that  the  engineer  was  slightly  be- 
hind time,  and  was  running  through  the  city 
at  more  than  usual  speed,  there  being  no 
evidence  tliat  such  circumstances  were  con- 
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ducire  to  the  neglect  of  the  duty  la  ques- 
tion. 

There  fs  no  statute  of  t^e  state  or  ordi- 
nance of  tbe  city  requiring  the  maintenance 
of  gatfes  at  street  crossings.  The  court,  how- 
ever, gave  to  the  Jury  the  foilowing  instruc- 
tion: "It  is  for  you  to  determine,  from  all 
the  (^umstances  surrounding  the  case, 
whether  It  was  necessary  for  the  defendant 
railway  company,  in  the  exercise  of  ordinary 
care  by  the  company,  to  keep  and  maintain 
and  operate  gates  after  six  o'clock  In  the 
evening  on  said  railroad  crossing.  And  if 
yon  80  find, — that  the  exercise  of  ordinary 
care  by  the  company  required  such  mainten- 
ance and  operation,— then  it  becomes  tbe 
duty  of  the  railway  company  to  use  reason- 
able care  and  foresight  to  avoid  leaving  said 
gates  In  such  position,  or  managing  them  In 
such  manner,  as  to  needlessly  mislead  a 
traveler  on  the  highway  to  his  injury,  and 
without  his  fault,  Into  attempting  to  cross 
said  railway  track  at  a  time  when  there  was 
danger  from  approaching  trains;  that  is,  the 
company  should  do  as  a  person  of  ordinary 
care  and  prudence  would  do  under  like  cir- 
cumstances." This  Instruction  was  erro- 
neous, because  it  shigled  out  a  particular  dr- 
camstonce.  not  directly  connected  vrlth  the 
operation  of  the  train,  but  collateral  to  its 
cveratlon,  and  g&ye  It  to  the  Jury  as  a  fact 
upon  which  they  might  predicate  a  conclusion 
of  wrong.  There  Is  much  dispute  as  to  the 
soundness  of  Instructions  of  the  character  of 
the  one  above  quoted.  The  court  was  not 
without  abundant  precedent  for  giving  it.  2 
Wood,  lly.  Law,  pp.  1S13,  13U;  2  Ttaomp. 
Negl.  I  1687.  The  better  opinion,  as  tt  se«ns 
to  US,  Is  that  the  court  should  not  submit 
isolated  facts,  apart  from  the  main  act  of 
negligence,  to  wit,  the  cordess  operation  of 
the  train,  as  sufficient  to  Justify  a  veMlct 
The  pohit  to  the  Instruction  in  question  is 
that  under  It  the  railway  company  was  made 
liable  for  failure  to  shut  down  Its  gatesi 
though  It  moved  Its  train  never  so  cautiously. 
In  Grlppen  v.  Bailroad  Co.,  40  N.  Y.  34,  the 
trial  court  aald  to  the  Jury:  "I  leave  It  to 
yon  to  say,  under  all  the  drcumstances, 
whether  a  flagman  at  this  station,  aft  a 
measure  of  proper  caution,  was  or  was  not 
required  of  def  mdant."  This  Instruction  was 
held  to  be  erroneous,  and  the  ruling  then 
made  has  been  followed  in  many  subsequent 
cases  in  the  courts  of  Mew  York.  The  argu- 
ment in  one  of  these  cases— McOrath  v.  Rail- 
way Co.,  63  N.  Y.  522— appears  to  us  so 
strong  and  convincing  that  we  quote  much 
of  it.  Said  the  court:  "Where  there  has 
been  a  collision  at  a  railroad  crossing  with 
a  traveler  upon  the  highway,  and  the  railroad 
company  Is  sued  for  negligence  In  causing 
the  collision,  Its  negligence  is  made  out  gen- 
erally by  proving  all  the  cireumstancra  sur- 
rounding the  transaction,  and  submitting 
them,  with  proper  instructions,  to  the  Jury. 
It  may  be  proved  that  the  collision  took  place 
In  the  nighttime,  In  a  rainstorm;  that  the 


train  was  running  fast  or  slow,  with  or  with- 
out headlights;  that  it  was  backing  or  gohig 
forward;  that  It  was  running  In  a  city  In  a 
crowded  thoroughfare,  or  In  the  country; 
that  there  were  many  or  few  tracks:  that 
there  were  obstructions  making  It  impossible 
to  see  the  train  before  the  crossing  was 
reached.  These  circumstances  are  proved,  not 
to  impose  upon  the  railroad  company  any 
duty  which  the  law  does  not  Impose,  or  any 
duty  to  do  any  acts  collateral  to  tbe  running 
and  management  of  its  trains  in  a  lawful 
manner  upon  Its  road,  but  as  bearing  upon 
the  question  of  the  manner  in  which  It  has 
run  and  managed  its  train.  A  different  de- 
gree of  care  may  be  required  In  running 
thilns  In  tbe  dark  and  in  the  daylight,  in 
city  and  country,  when  there  are  obstmc- 
tlons  and  no  obstraetions  near  crossings.  It 
would  be  error  for  a  Judge- to  charge  a  Jury 
that  It  la  the  duty  of  a  raiirohd  company  to 
remove  obstrnctdons  near  Its  road  obstmctlng 
the  observation  of  travelers  at  a  crossing, 
and  yet  It  would  not  be  error  to  receive  pnxrf 
of  the  presence  of  such  obstructions.  For 
the  same  reason  It  vronld  be  error  for  a 
Judge  to  instruct  a  Jury  that  tt  Is  the  duty 
of  a  railroad  company  to  keep  a  ftigman  at 
a  crossing,  or  to  submit  to  the  Jury  the  ques- 
tion whether  it  on^t  to  have  kept  a  flag- 
man there;  and  yet  it  would  not  be  error  to 
receive  evidence  of  Uie  absence  of  a  flag- 
man. There  are  many  cases  vrtiere  trains  can 
be  run  with  greatw  speed,  without  n^U- 
gence,  If  a  flagman  Is  kept  at  crossings,  or 
other  appropriate  measures  taken  to  wan 
travders  of  the  apiHroach  of  trains.  And,  In 
the  absence  of  flagmen,  railroad  companies 
may.  In  the  exercise  of  proper  care,  be  re- 
quired to  run  their  trains  slower,  or  to  take 
other  precaatlona  to  protect  travelers;  the 
question.  In  all  cases  being,  not  whether  it 
was  their  duty  to  do  any  of  the  collateral 
things  to  warn  travelers,  but  whether,  under 
all  tbe  circumstances  of  the  case,  it  run  and 
managed  Its  train  with  requisite  care  and 
prudence.  To  illustrate  more  fully  the  clear 
distinction  which  I  claim  to.  exist  as  to  the 
use  that  may  be  made  of  such  evldoice: 
In  a  given  case  the  eTlduice  of  the  absence 
of  a  flagman  Is  reedved,  and  the  Judge 
charges  the  Jury  that  If  they  find  that  It  was 
the  duty  of  the  defmdant,  under  the  circum- 
stances, to  keep  a  flagman  at  the  crossing, 
the  omission  of  that  duty  Is  negligence  whldi 
may  make  the  defendant  liable.  Under  auch 
a  charge  that  duty  is  made  the  central  and 
c<mtrolltaiK  fact,  and.  If  the  Jury  should  find 
that  the  defendant  hod  run  its  train  with  the 
greatest  care  in  other  respects,  and  that  It 
was  guilty  of  no  otba  negligence,  and  yet 
should  find  that  It  had  omitted  that  du^. 
they  could  find  a  verdict  against  the  defend- 
ant. Under  the  laws  which  make  the  duty 
of  railroad  companies  to  put  up  signboards, 
and  ring  tbe  bell  and  blow  the  whistle  at 
railroad  crossings,  an  omission  of  that  duty. 
If  the  Jury  found  that  It  contributed  in  any 
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my  to  tbe  acdOent,  would  make  tbe  de> 
fendant  liable,  no  matter  how  careful  It  may 
have  been  In  nmnliig  and  managing  tbe 
train,  and  In  all  otber  respects.  Such  effect 
Is  given  to  that  omlsslMi  of  duty  becaoae  tbe 
law  Impoees  the  duty  and  enacts  the  con* 
sequence  for  Its  conlsslou.  Under  such  a 
charge  as  I  have  supposed,  Che  jury  Is  put 
In  the  place  of  the  legislature,  and  Its  de- 
cision as  to  the  duty  has  the  force  of  stat- 
ute law;  and  hence  such  a  charge  has  prop- 
erij  been  condemned  by  the  courts  of  this 
state.  In  soother  case  the  erldeuce  Is  re- 
ceived, and  the  Jury  la  charged  that  tbe  de- 
fendant owed  no  duty  to  any  one  to  keep  a 
flagman  at  the  crossing,  but  that  Ito  sole 
duty  to  trarelera  npon  tiie  Mghway  was  to 
run  and  manage  Its  trains  with  proper  care, 
80  ss  not  to  injure  them  In  the  exercise  of 
their  lawful  rights;  and  that  upon  the  ques- 
tion whether  such  care  was  exercised  they 
must  consider  all  the  clrcnmstancea  existing 
at  the  time  and  place  of  the  accident,  and 
among  them  Oie  fact  of  tbe  absence  of  a  flag- 
man at  the  crossing.  In  snch  a  case  a  proper 
use  Is  made  of  the  eyidence,  and  the  charge 
Is  liable  to  no  Just  criticism.  If  tbe  jury 
find  such  care  was  exercised,  they  will  Qnd 
for  the  defendant,  whether  there  was  a  flag- 
man at  tbe  crossing  or  not."  The  same  hold- 
ing has  been  made  by  other  courts.  Hcddles 
T.  RaUway  Co.,  74  Wis.  239,  42  N.  W.  237; 
Wlnchell  t.  Abbot,  77  Wis.  371,  46  N.  W.  665; 
Railroad  Co.  t.  lane,  130  III.  116,  22  N.  E.  513; 
Raih-oad  Co.  t.  Luebeck.  157  lU.  595,  41  N. 
E.  897;  I.<eBan  t.  Railroad  Co.,  77  Me.  85; 
Ballrood  Co.  r.  Neubenr,  62  Md.  391.  To 
hold,  as  some  courts  bare  done,  that  the  non- 
nae  of  the  accustomed  gates  at  street  cross- 
ings la  a  notice  of  safety  to  approaching 
travelers,  and  tantamount  to  an  Invitation 
to  cross.  Impinges  very  closely  upon,  If  not 
In  reality  abrogates,  tbe  rule  which  requires 
persons  about  to  cross  railway  tracks  to  look 
and  listen,  and  In  some  Instances  to  stop  In 
order  to  better  do  so.  The  doctrine  that 
the  single  circumstance  of  leaving  gates  open 
may  be  accepted  by  the  jury  as  sufficient  evi- 
dence of  negligence  in  tbe  company  is  of  a 
piece  with  that  which  acquits  the  traveler 
of  negligence  If  he  sees  tbe  gates  open.  They 
■re  both  wrong.*  Of  course  evidence  In  proof 
of  the  negligent  omisdon  to  maintain  gates 
at  a  street  crossing  is  admissible,  and  in  Rail- 
way Co.  V.  Richardson,  25  Kan.  891,  It  was 
lield  that  such  omission,  although  not  special- 
ly alleged  In  the  petition,  was  nevertheless  In- 
cluded in  the  general  charge  of  negligent  op- 
eration of  the  train,  and  might  be  proved  as 
me  of  the  drcnmstances  constitnting  the  res 
gests.  Tbe  Implications  from  the  language 
of  the  opinion  In  that  case  harmonise  with 
the  ruling  we  make  In  this  one. 

Many  otber  claims  of  error  are  made. 
None  of  them  impress  us  as  substantial 
enough  to  constitute  of  themselves  grounds 
for  revcffsal.  If;  indeed,  they  be  even  tech- 
iileaBy  eorrect  Bowevor,  In  one  instance  ft 


wltoess  was  allowed  to  give  his  opinion  as 
to  the  speed  at  which  the  train  apiwoached 
the  crossing,  wlthont  showing -a  sufficiently 
close  observation  of  It,  or  thought  at  the  time 
concerning  It 

The  Judgment  of  the  court  below  Is  revers- 
ed, ap<i  %  new  trial  ordered.  All  the  justices 
concurring. 

(29  Wa«b.  30) 

CROCKER  T.  PACIFIC  LOUNOB  ft  BfAT- 
TRESS  CO.i 
(Supreme  Court  of  WsBhlogton.    Jnly  S, 
1902.) 

BEICVANT-INJURIBS  —  DErSCTIVB  APFUANCB 
—PROMISE  TO  REPAIR— ASSUMPTION  OF 

RISK— QUESTIONS  FOR  JURY. 

1.  Plnlutiff  was  employed  to  ojrerate  a  rip- 
saw which  bad  uo  guard  on  it,  but  was  aasored 
that  a  guard  would  be  pot  on  fmmtidiately. 
He  was  uot  accustomed  to  running  such  saw, 
aud  the  danger  was  not  so  iuimiDeot  but  that 
it  was  reasonably  safe  to  operate  it  for  a  short 
time  without  a  guard.  He  worked  for  two 
weeks,  when  tbe  macbiDcry  was  stopped  for 
repairs,  but  no  guards  were  put  on,  aud,  on 
resuming  work,  was  instructed  to  saw  some 
short,  thick  pieces  of  wood,  which  work  was 
more  dangerous,  but  of  which  fact  he  was  uu- 
aware,  and  in  performing  it  was  injured  be> 
cause  of  the  ahseuce  of  a  guard.  Held,  that 
In  view  of  evidence  tending  to  show  that  tbe 
majority  of  such  machiues  were  furnished  with 
guards,  and  that  the  increased  safety  was  well 
knowu,  the  question  of  negligence  of  the  em- 
ployer was  for  the  jury. 

'2.  It  was  error  to  hold  that  the  promise  to 
repair  was  not  performed  within  a  reasouabte 
time,  and  that  therefore,  as  matter  of  law, 
plaintiiT  assumed  tbe  risk;  but  the  question 
was  whether  plaintiff  relied  on  the  promise  to 
repair,  aud  this  was  for  the  Jury. 

Appeal  from  superior'  court.  Place  coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  "Walter  V.  R.  Crooker,  by  his 
guardian  ad  litem,  against  the  Pacific  Lounge 
&  Mattress  Company.  From  a  Judgment 
for  defendant,  plalnUff  appeals.  Reversed. 

Qovnor  Teats,  for  appellant  Wm.  P. 
Reynolds,  Herbert  8.  GrlggS)  and  Arthur 
Remington,  tor  appellee. 

REAVIS,  C.  J.  Action  claiming  damages 
for  personal  injuries.  The'  complaint  states, 
substantially,  that  plaintiff  Is  a  minor  19 
years  of  age,  and  the  action  Is  brought  by 
his  father  and  guardian;  that  In  April, 
1S09,  plaintiff's  father,  who  was  working 
for  tbe  defendant  corporation  In  its  manu- 
facturing establishment  in  Tacoma,  sought 
employment  for  plaintiff  In  defendant's  es- 
tobllshment;  that  plaintiff  at  that  time  was 
used  to  operating  a  sandpapering  machine; 
that  defendant,  through  its  foreman,  inform- 
ed the  father  that  the  company  then  had 
an  operator  running  the  sandpapering  ma- 
chine, but  there  was  liable  to  be  a  change 
at  any  day.  and  In  that  case  a  sandpaper- 
lug  operator  would  be  required  at  once,  and 
that  plaintiff  could  in  the  meantime  obtain 
employment  In  tbe  factory,  operating  a  rip- 
saw, and,  when  the  place  was  vacant  could 
be  emtdoyed  In  running  the  sandpapering 
1  Bshesrios  donM. 
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luucline;  that  plalntUTs  father  then  com- 
plained to  defendant  that  the  ripsaw  had 
no  gnards  or  spreader^  and  that  Ita  opera- 
tion would  be  more  or  less  dangerons  wltb 
out  the  guard  or  spreader;  that  the  fote- 
mau  of  .  defendant  stated  that  the  spreader 
ought  to  be  on  the  saw,  and  that,  U  plain- 
tiff would  go  to  work  with  the  same,  de- 
fendant wonld  place  the  spreader  npon  the 
same;  that  the  ordinary  spreader  or  gaurd 
on  rlitsaura  such  as  were  used  In  defendant's 
factory  Is  made  of  a  thin  piece  of  steel  or 
Iron  placed  at  tiie  rear  of  the  saw,  and  for 
the  purpose,  In  such  saws,  of  protecting  the 
saw  fnmi  splinters,  edgings,  and  pieces  of 
wood  striking  the  same^  and  thus  protect- 
ing the  operator  of  the  saw  from  Injury 
from  the  same;  that,  without  the  spreader, 
silvers,  edgings,  and  pieces  of  boards  from 
the  boards  being  ripped  would  catch  on  the 
teeth  of  the  fast-rerolvlng  saw,  and  be 
thrown  in  front  of  the  same,  and  could  thus 
Injure  the  operator;  that  the  spreader  or 
guard  would  protect  the  operator  of  the 
saw  from  any  and  all  such  dangers,— from 
bdng  struck  by  silvers  and  pieces  of  boards 
so  caught  upon  the  teeth  of  the  saw;  that 
the  foreman  who  engaged  plaintiff  had  full 
knowledge  of  this  machinery,  and  it  was 
his  duty  to  inspect  the  some,  make  any  need- 
ed repairs  and  changes,  provide  guards,  and 
aiTsuge  the  some  so  as  to  be  reasonably 
safe;  that  defendant  then  promised  that  it 
would  place  a  guard  upon  the  saw,  and  that, 
upon  such  promise  of  the  defendant,  plain- 
tiff, by  the  direction  of  his  father,  entered 
the  employment  of  the  defendant  about  the 
23d  of  April,  1890;  that  the  danger  in  op- 
erating the  saw  was  at  the  time  not  so  im- 
minent and  immediate  but  that  it  wa^  rea- 
sonably safe  to  operate  the  same  for  a  short 
period  of  time  until  the  guard  could  be  put 
on  the  saw;  that  when  plaintiff  entered 
upon  the  employment  the  for^an  of  defend- 
ant told  plaintiff  he  would  place  a  guard 
upon  the  saw  as  soon  as  It  was  possible  for 
him  to  do  so,  and  within  a  reasonable  time; 
that  plaintiff  believed  defendant  would  place 
a  guanl  thereon,  and  knowing  that  ripsaws 
bad  been  operated  by  ordinarily  prudent  and 
cai'efnl  men  without  guards,  and  depending 
upon  the  promise  of  the  foreman  that  the 
guard  would  be  placed  thereon  within  a 
reasonable  time,  and  with  the  expectation 
and  promise  of  being  placed  r^ularly  on 
the  sandpai}ering  machine  In  a  short  time, 
went  to  work  at  the  saw,  and  continued 
thereon  for  a  period  of  two  weeks,  when 
complaint  was  made  by  the  father  of  plain- 
tiff and  plaintiff  himself  that  the  spreader 
or  guard  had  not  been  placed  on  the  saw; 
that  defendant's  foreman  stated  to  plaintiff 
that  the  machinery  would  be  immediately 
stopped  for  regular  repairs,  and  that  during 
said  period  they  would  place  a  guard  upon 
the  same;  that  defendant  stopped  its  manu- 
factory for  repairs  for  about  nine  days,  in- 
cluding the  17th  of  May,  1800;  that  on  the 


ISth  of  May,  1899»  plalntlfl.  retomlng  to 
work  at  the  request  of  defendant,  was  work- 
ing during  such  day  upon  sbaper  and  boring 
machines  until  about  16  minutes  of  6  o'clock 
p.  m.  of  said  day.  when  he  was  ordered  by 
the  foreman  of  defendant  to  go  to  the  rip- 
saw and  rip  some  short,  thick  pieces  of 
boards;  that  plaintiff  gave  to  the  foreman 
the  saws  to  repair,  and  stated  that  tbe 
guard  was  not  on  the  same,  and  asked  why 
not,  and  tbe  foremon  stated  he  had  not  time 
to  do  so,  but  would  put  it  on,  and  tike  fore- 
man said  tile  lumber  was  needed  Immediate- 
ly In  the  operation  of  the  plant,  and  to  go 
on  with  the  saw;  that,  In  order  to  rip  such 
thick  pieces,  It  was  necessary  to  place  the 
table  of  the  saw  In  a  horizontal  position, 
and  In  that  position  there  was  more  danger 
of  the  saw  catching  sllvws,  edgings,  and 
pieces  of  boards,  without  a  guard  or  spread- 
er, which  dang»  was  unknown  to  plain* 
tiff;  that  plaintiff  then  proceeded  to  tbe 
saw,  and  when  he  had  ripped  some  six  or 
seven  of  the  short  pieces  a  sliver  or  edging 
of  about  an  inch  square  caught  the  teeth 
of  the  saw,  and  was  hurled  forward  of  the 
saw,  striking  plaintiff  In  the  right  eye,  and 
Inflicting  the  Injuries  for  which  damages  are 
claimed.  It  is  further  alleged  that  the  in- 
Jury  occurred  through  the  negligence  of  tbe 
defendant  in  not  placing  the  guard  before 
the  saw,  and  thus  protecting  the  operator 
against  the  splinters,  sticks,  and  boards  com- 
ing against  it  The  answer  of  defendant 
denied  the  material  allegations  of  the  com- 
plaint, and  set  up  as  affirmative  defenses 
contributory  negligence  on  the  part  of  tbe 
plaintiff,  and  that  plaintiff  assumed  the  risk 
of  the  occupation.  After  the  evidence  In 
behalf  of  the  plaintiff  was  concluded,  and 
upon  motion  of  the  defendant  a  nonsuit 
was  granted  by  the  court  Plaintiff  ap- 
peals, 

1.  The  errors  assigned  are  upon  rulings  of 
the  court  excluding  testimony  tendered  by 
tbe  plaintiff,  and  the  granting  of  the  nonsuit 
The  errors  assigned  upon  the  exclusion  of 
evidence-  are  (1)  that  the  court  erred  in  ex- 
cluding evidence  tending  to  show  that  all  tbe 
ripsaws  In  defendant's  factory  were  of  the 
same  model  as  offered  at  the  trial;  (2)  In 
excluding  evidence  trading  to  show  that  all 
saws  plaintiff  had  worked  with,  except  de- 
fendant's, were  guarded;  (8)  In  excluding 
evidence  tending  to  show  the  customs  of 
mills  on  Puget  Sound  in  and  around  Seattle, 
relative  to  guarding  ri]>saws.  The  control- 
ling question  is  the  granting  of  the  order 
for  a  nonsuit  It  may  be  observed  that  tbe 
evidence,  when  considered  upon  the  objec- 
tion to  Its  snfflclency,  must  be  given  the 
most  favorable  intendment  In  favor  of  tlie 
contention  of  tbe  plaintiff.  Applying  this 
construction,  an  examination  of  the  evidence 
shows  that  the  alleiirations  of  the  complaint 
were  fairly  sustained,  and,  in  view  of  the 
argument  of  respondent  there  is,  in  sub- 
stance, little  distinction  betwerai  ruling  upon 
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&  general  demurrer  to  tbe  complaint  asd  the 
objection  which  was  made  to  the  sufficiency 
of  the  evidence.  But  it  la  deemed  proper, 
for  a  full  consideration  of  the  case,  to  exam- 
ine the  evidence  tending  to  show  the  ulti- 
mate facts.  The  plaintltTs  father  and  guard- 
ian stated  he  bad  been  working  in  a  furni- 
ture factory  for  four  years;  had  .worked  on 
difterent  machines,— among  others,  ripsaw 
and  dovetailing  machines;  that  he  had 
worked  about  eight  years  with  auch  ma- 
chines. In  defendant's  factory  he  was  run- 
ning a  tenon  machine.  He  had  entered  the 
employment  of  defendant  in  March,  1889. 
He  was  employed  upon  another  Qoor  from 
tbe  plaintiff,  his  son.  There  w^e  three  rip- 
saws on  the  floor  whwe  plaintiff  woriied. 
The  father  said  he  had  examined  the  mlUa 
and  factories  in  and  around  the  city  of  Ta- 
coma.  In  answer  to  the  question,  "What 
do  you  find  as  to  ripsaw*— guarded  or  not 
guarded?"  be  said:  "I  find  that  they  are 
nearly  all  guarded.  Out  of  .eighteen  saws 
that  I  have  examined,  th«re  are  only  four 
that  are  not  guarded.  Q.  Ton  may  state  if 
use  has  anything  to  do,  and  the  length  of  the 
lumber  has  anything  to  do,  with  the  neces- 
sity of  the  guard?  A.  It  has  something  to 
do  with  it  In  ripping  long  stufC,— all  the 
way  from  ten  to  twenty  feet  long,— a  guard 
is  not  as  requisite  as  It  Is  for  short  material. 
Howevo*,  a  guard  is  no  detriment  at  any 
time,  and  I  consider  It  absolutely  necessary 
In  ripping  short  stuff,— from  four  feet  down 
to  any  length  that  may  be  ripped."  The 
witness  also  testified  to  the  effect  that  he 
would  not  have  consented  to  the  employmient 
of  his  son  to  continue  work  upon  the  saw, 
except  for  the  promise  of  the  defendant  to 
place  a  gnard  thereon;  that,  at  the  time  the 
repairs  were  made  in  the  manufactory,  he 
saw  the  foreman  grinding  the  plates  for  the 
guards,  which  the  foreman  Informed  him 
would  he  put  upon  the  saws.  He^Iso  testi- 
fied that  tbe  injury  to  the  son  would  have 
been  prevented  if  the  guard  had  been  on  the 
saw.  There  was  other  testimony  of  an  expe- 
rienced workman  as  to  the  nature  of  tbe 
guard,  and  that  it  was  much  safer  for  the 
operator  to  conduct  the  saw  with  a  guard 
than  without;  that  the  danger  of  slivers, 
splinters,  and  fragments  of  the  boards  flying 
Into  tbe  face  of  the  operator  was  well 
known  and  recognized  by  sawyers,  as  also 
was  the  increased  safety  In  the  guard.  It 
also  appeared  in  the  testimony  that  a  similar 
accident,  though  not  similar  Injury,  had  oc- 
curred from  this  same  saw  some  time  before 
the  engagement  of  plaintiff.  It  Is  urged  by 
connsel  for  respondent  In  support  of  the 
Judgment  that  the  absence  of  the  guard  or 
spreads  to  tbe  ripsaw  cannot  be  imputed 
to  tbe  defendant  as  primary  negligence,  and 
the  mle  Is  invoked  that  when  tbe  master 
who  oiierates  dangtrous  machinery  uses  tbe 
machine  in  ordinary  general  use,  and  the 
machine  Is  In  good  order  (that  is,  has  no  de- 
fects In  itself),  no  negligence  can  be  In- 


ferred; that  if  the  evidence  shows  such  ma- 
chine, and  In  such  condition.  It  Is  the  duty 
of  the  court  to  determine  there  Is  not  neg- 
ligence, and  no  question  remains  for  the 
Jury.  It  may  be  said  that  some  authOTltles 
seem  to  support  this  rule,  without  quallflca* 
tlon.  It  is  urged  that  It  would  be  very  un- 
safe to  permit  a  Jury  to  fix  an  arbitrary 
standard  of  dutj'  In  any  given  case,  and 
therefore,  If  the  ordinary  machinery,  in  good 
order.  Is  used,  negligence  is  not  imputed  to 
the  master.  An  examination  of  the  author- 
ities will  show  that  definitions  of  "ordinary 
cartf'  and  "reasonable  safety"  are  expressed 
In  varying  language,  but  generally  It  seems 
they  mean  such  care  as  the  ordinarily  pru- 
dent man  In  the  particular  occupation,  with 
ordinary  experience  and  intelligence,  would 
use  to  protect  hlms^.  The  snpreme  court 
of  tbe  United  States,  in  Hallway  Co.  v.  Ives, 
144  U.  B.  417,  12  Sup.  Ot  G79,  36  L.  Ed.  485, 
has  fairly  stated  the  function  of  tbe  court 
and  the  Jury  at  the  trial,  where  the  ultimate 
inquiry  Is  the  fact  of  negligence.  It  was 
there  observed:  "There  la  no  JSxed  stand- 
ard in  the  law  by  which  a  court  is  enabled 
to  arbitrarily  say  In  every  case  what  con- 
duct shall  constitute  ordinary  care  under  any 
and  all  circumstances.  The  terms  'ordinary 
care,'  'reasonable  prudence,'  and  such  liko 
terms,  as  applied  to  tbe  conduct  and  affairs 
of  men,  have  a  relative  significance,  and  can- 
not be  arbitrarily  defined.  What  may  be 
deemed  care  In  one  case  may  under  different 
surroundings  and  circumstances  be  gross 
n^Ilgence.  The  policy  of  the  law  has  rele- 
gated tbe  determination  of  such  qu^tlons 
to  tbe  Jury,  under  proper  instructions  from 
the  court.  It  Is  their  province  to  note  the 
special  circumstances  and  surroundings  of 
each  particular  case,  and  then  say  whether 
the  conduct  of  the  parties  In  that  case  was 
snch  as  would  be  expected  of  reasonably 
prudent  men  under  a  similar  state,  of  af- 
fairs." While  the  Jnry  Is  not  permitted  to 
apply  a  rule  of  care  formed  soldy  by  itself, 
all  the  facts  and  circumstances  surrounding 
tbe  transactlcm  must  be  considered.  The 
fact  that  the  machine  in  operation  Is  in  or- 
dinary use  Is  a  material  one,  but  it  Is  not  an 
absolute  rule  that  this  showing  alone  In  all 
cases  relieves  the  master  from  the  charge  of 
negligence.  While  the  master  Is  not  required 
to  procure  tbe  new^t  and  best  machine,  or 
to  enter  the  field  of  experiment  to  provide 
additional  safeguards  to  lessen  tbe  danger 
of  machinery  in  ordinary  use,  he  must  give 
heed  to  the  deductions  of  experience.  It  Is 
a  fact  commonly  known  that  machinery  once 
considered  safe  has  frequently  been  demon- 
strated by  experience  to  be  less  safe  than 
improved  machinery  In  common  use,  and  the 
master  cannot  shut  his  eyes  to  such  experi- 
ence. If  there  can  be  placed  upon  a  ma- 
chine a  simple,  Inexpensive  guard.  In  com- 
mon use,  which  will  obviously  reduce  the 
danger  of  Its  operation,  such  fact  surely  may 
be  taken  into  consideration,  in  connection 
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with  the  other  facta,  to  determine  whether 
the  mnster  In  the  particular  iDstance  has 
acted  as  an  ordinarily  prudent  person  would 
have  done.  This  view  of  the  charge  of  pri- 
mary negligence,  under  the  evidence  In  the 
present  case,  refers  the  weight  and  the  find- 
ing of  the  facts  to  the  Jury.  So  It  Is  un- 
necessarj'  to  consider  further  the  distinction, 
urged  by  counsel  for  respondent,  between 
the  commonly  accepted  rule  that,  when  the 
master  promises  to  repair  a  defect  in  a  ma- 
chine approved  by  common  use,  he  Is,  for  a 
reasonable  time,  charged  with  the  assump- 
tion of  the  risk  of  the  servant,— that  then 
the  assumption  of  the  risk  by  the  servant  is 
shifted  to  the  master,— and  the  case  of  such 
a  machine  in  good  order,  which  the  master 
promises  to  Improve  and  make  more  safe. 

2.  The  Judge  who  tried  the  case  seems  to 
have  concluded  that  the  promise  to  repair 
made  by  the  defendant  was  not  performed 
within  a  reasonable  time,  and  that,  as  a 
matter  of  law,'  after  such  time  bad  elapsed 
the  assumption  of  the  risk  was  shifted  again 
to  the  plaintiff.  The  general  rule  applicable 
here  Is  stated,  In  terms  worthy  of  approval, 
by  Shear.  &  B.  Neg.  8  215,  thus;  "There 
is  no  longer  any  doubt  that,  where  a  master 
has  expressly  promised  to  repair  a  defect, 
the  servant  does  not  assnme  the  risk  of  an 
Injury  caused  thereby  within  such  a  period 
of  time  after  the  promise  as  would  be  rea- 
sonably allowed  r  Its  performance,  or,  in- 
deed, within  any  period  which  would  not 
preclude  all  reasonable  expectation  that  the 
promise  might  be  kept  And  the  same  prin- 
ciple applies  to  a  case  where  the  master 
promisee  to  a  servant  to  discharge  an  Incom- 
petent fellow  servant,  but  falls  to  do  so,  and 
the  former  ser\'ant  Is  thereby  Injured,  or 
where  a  serrant,  apprehending  a  particular 
danger,  makes  It  known  to  the  master,  who 
assures  him  that  he  will  provide  against  it. 
Nor,  Indeed,  is  any  express  promise  or  assur- 
ance from  the  master  necessary.  It  Is  suffl- 
dent  If  the  servant  may  reasonably  infer 
that  the  matter  will  be  attended  to."  This 
rule  is  quoted  and  adopted  by  the  supreme 
conrt  of  the  United  States  In  Hough  v.  Rail- 
road Co.,  100  n.  S.  213,  25  L.  Ed.  612.  Bail- 
ey, Mast.  Llab.  c.  2,  p.  211,  observes:  "The 
language  of  some  of  the  cases  would  seem 
to  warrant  the  conclusion  that  a  promise  to 
repair  on  the  part  of  the  master  was,-  In 
effect,  a  guaranty  on  bis  part  to  Indemnify 
the  servant  against  Injury  while  he  contin- 
ued In  the  employment,  exposed  to  the 
known  peril.  Yet  such  is  hardly  the  ^ect 
of  the  rule.  I  think— and  such  Is  the  result 
of  the  great  majority  of  the  cases— that  or- 
dinarily It  is  a  question  for  the  Jury,  though 
sometimes  for  the  court."  Cooiey,  Torts  (2d 
Ed.)  p.  *M>1.  states  the  principle  thus:  "It 
is  also  negligence,  for  which  the  master 
msy  be  held  responsible.  If,  knowing  of  any 
peril  which  Is  known  to  the  servant  also,  he 
fails  to  remove  It  In  accordance  with  assur- 
ances made  by  him  to  the  servant  that  he 


will  do  so.  This  case  may  also  be  planted 
on  contract,  but  it  Is  by  no  means  essential 
to  do  BO.  If  the  servant,  having  a  right  to 
abandon  the  service  because  It  is  dangeroos, 
refrains  from  doing  so  In  consequence  of  as- 
surances that  the  danger  shall  be  removed, 
the  duty  to  remove  the  danger  is  manifest 
and  ImperQtlve,  and  the  master  is  not  In  the 
exercise  of  ordinary  care  unless  or  until  he 
makes  his  assurances  good.  Moreover,  the 
assurances  remove  all  ground  for  the  argu- 
ment that  the  servant,  by  continuing  the  em- 
ployment, engages  to  assume  Its  risks.  So 
far  as  the  particular  peril  is  concerned,  the 
Implication  of  law  is  rebutted  by  the  giving 
and  accepting  of  the  assurance;  for  nothing 
is  plainer  or  more  reasonable  than  that  par- 
ties may  and  should,  where  practicable, 
come  to  an  understanding  between  them- 
selves regarding  matters  of  this  nature." 

The  real  question  Is  whether  the  plaintiff 
reasonably  relied  on  the  promise  to  put  the 
guard  on  the  ripsaw  at  the  time  he  was  In- 
jured. This,  from  the  evidence,  was  a  ques- 
tion of  fact  for  the  Jury.  There  Is  nothing 
In  the  evidcmce  which  seems  to  sustain  the 
charge  of  contributory  negligence  on  the 
part  of  the  plaintiff,  as  a  conclusion  of  law. 
It  may  be  observed  of  the  other  assignments 
of  error  that,  upon  the  consideration  of  the 
case  here  made,  they  become  immateriaL 

Reversed,  and  remanded  for  a  new  trial. 

HADLEY,  PIILT..ERTON,  ANDERS,  DUN- 
BAR, and  MOUNT,  JJ.,  concur. 

m  Wuh.  su 

SCHWEDE  T.  HBMRICa  BROS.  BREW- 
ING CO. 

(Supreme  Court  of  Washington.   July  5,  1902.) 

MUNICIPAL  CORPORATIONS  —  STREETS  —  OB- 
STRUCTION—RIGHTS OP  ABUTTING  OWNER— 
TITLE  OP  PUBLIC— GRANT  OP  RAILWAY 
FRANCHISE— NUISANCE— INJUNCTION. 

1.  An  owner  of  property  could  mnlntaiu  as 
action  enjoinhig  a  private  corporation  from 
constructing  a  railway  track  on  the  street  on 
which  said  property  abutted,  althoagh  he  was 
not  the  owner  of  the  fee  in  such  street. 

2.  Uuder  BallingM-'s  Ann.  Codes  &  St  t 
12(H,  which  declares  streets  dedicated  to  the 
public,  by  a  city  plat,  public  highways;  sec- 
tion 1206,  putting  them  under  control  of  the 
corporate  authorities;  sections  1269  and  12T0. 
providing;  that,  uptm  vacation  of  a  street.  It 
shall  vest  in  equal  proportions  in  the  abutting 
lot  owners;  and  section  1276,  declaring  the 
effect  of  dedicBtion,~tiie  fee  In  such  streets  la 
not  in  the  public. 

3.  A  city  could  not  authorize  a  private  cor- 
porntioo  to  construct  a  railway  track  for  fti 
use  on  a  public  street. 

4.  A  permit  graiitcd  to  a  private  corpora- 
tion by  the  board  of  pablEc  works  to  conftruct 
a  railway  track  on  a  public  street  couferred 
no  rights  oa  the  corporation,  as  the  eranting 
of  Hiicb  frnuchiite  Is  a  legislative  fonctloii  dele- 
gated to  the  city,  and  repcwed  In  the  council, 
and  c-an  only  be  exercised  in  the  form  prjscrib- 
ed  by  law. 

5.  A  railway  track  constnicted  upon  a  pub- 
lic street  by  a  private  coriioration.  withoat  a 
pmiKT  frnnrhine,  wrb  a  public  nuis«uce:  and 
its  couRtrnctioii  could  t>e  enjoined  by  an  abut- 
ting property  owner  specially-  damaged. 
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Appeal  from  euperlor  court,  Elng  conntr; 
Boyd  J.  Tallman,  Judge. 

Injunction  by  Ferdinand  Schwede  against 
the  Hemrich  Brothers  Brewing  Company  to 
restrain  the  obstruction  of  a  public  street 
From  a  Judgment  for  defendant,  plainHEP 
appeals.  Reversed. 

H.  B.  Foster,  for  appellant  Preston,  Carr 
&  GDman,  for  re^Mmdent 

REAVIS,  a  J.  Plaintiff  is  the  owner  of 
two  lots  In  block  6,  Judklns'  addition  to 
Seattle,  which  abut  on  Eighth  avenue  south. 
Defendant  owns  Ave  lota  in  blocks  7  and  8, 
abutting  on  the  same  street,  upon  which  It 
is  constructing  and  Intends  to  oponte  a  brew- 
ery, and,  for  the  purpose  of  furnishing  sup- 
plies to  the  brewery  and  shipping  products 
therefrom,  Is  about  to  grade  and  excavate  the 
street,  construct  a  railroad  thereon,  and  lay  a 
track  up  and  against  the  front  of  plaintiff's 
lots.  He  alleges  that  his  access  to  his  home 
will  be  .interrupted,  that  an  additional  burden 
will  be  placed  upon  the  street  and  that  bis 
property  will  be  diminished  In  value  by  the 
construction  of  the  railroad,  and  prays  for  a 
perpetual  Injunction  against  the  operations  of 
defendant  having  In  view  the  construction 
and  operation  of  the  railroad.  The  answer 
denies  generally  the  allegations  of  the  com- 
plaint except  that  defendant  is  erecting  and 
Intends  to  operate  a  brewery  upon  Its  said 
premises,  and  that  It  Is  constructing  a  rail- 
way or  switch  on  Eighth  avenue  south  for 
the  purpose  of  transporting  supplies  to  and 
products  from  its  brewery.  For  affirmative 
defense,  defendant  sets  up  that  the  Colum- 
bia &  Puget  Sound  Railway  Company  Is  a 
railroad  corporation  duly  organized  by  law, 
and  engaged  in  operating  a  railroad  In  this 
state;  that  said  railroad  has  a  right  of  way 
through  said  Eighth  avenue  south  and  In 
front  of  plaintiff's  lots,  and  Is  continuously 
and  daily  operating  trains  over  its  own 
tracks;  and  the  track  projected,  when  con- 
structed by  defendant,  will  be  a  part  of  the 
system  of  said  railroad,  and  a  spur  running 
to  the  brewery;  .and,  for  further  defense,  that 
said  street  was  platted  and  dedicated  as  a 
public  street,  that  the  fee  thereof  Is  vested 
fn  the  city,  and  that  defendant  is  constructing 
its  railway  under  the  coutrol  and  by  the 
authority  of  the  city. 

I.  No  bill  of  exceptions  or  statement  of 
facte  has  been  certified  In  the  case.  A  de- 
murrer was  interposed  by  plaintiff  to  the  af- 
firmative defenses  of  the  answer,  which  was 
overruled,  and  the  case  was  tried.  The  su- 
perior court,  made  the  following  findings  of 
fact:  "(1)  That  the  plaintiff  herein  is,  and 
for  many  years  prior  to  the  commencement 
of  this  action  was,  the  owner  and  seised  in 
fee  simple  of  lot  numbered  5,  block  6,  Jud- 
kins'  addition  to  the  city  of  Seattle,  Washing- 
ton, and  the  same  Is,  and  for  many  years 
last  i>ast  has  been,  plaintiff's  home  and  resi- 
dence. Tliat  the  defendnnt  Is  the  owuer  and 
seised  In  fee  simple  of  lots  numbered  5,  6. 


7,  and  S,  In  block  7,  and  lot  8  In  bk>ck  8, 
in  said  addition  to  said  city.  That  the  prem- 
ises of  the  said  plaintiff  and  those  of  the 
defendant  abut  upon  Eighth  avenue  south  In 
the  city  of  Seattle,  which  said  Eighth  ave- 
nue south  Is  one  of  the  public  streets  of  said 
city.  (2)  That  on  or  about  the  20th  day  of 
•March,  1001,  the  defendant  commenced  the 
construction  and  excavation,  for  the  pur{»06e 
of  building  a  railroad  or  switch  in  tront  of 
plaintiff's  said  premises;  that  about  said 
time,  and  immediately  prisr  to  the  commence- 
ment of  this  action,  the  said  defendant  con- 
structed and  made  an  excavation  in  front 
of  said  premises  from  one  to  about  three  feet 
in  depth,  and  about  twelve  feet  In  width; 
that  In  so  doing  said  excavation  overreached 
plaintiff's  premises  about  one  and  one-half 
feet  at  the  top  of  the  excavation,  and  about 
eight  inches  at  the  bottom  thereof,  on  the 
south  half  of  his  lot  (3)  That  it  was  and  Is 
the  Intention  of  said  defendant  In  the  making 
of  said  excavation,  to  prepare  a  road  or  bed 
upon  which  to  lay  the  railroad  track  or 
switch  connecting  its  own  premises,  on  which 
It  was  constructing  a  brewery,  with  the  track 
of  the  Columbia  &  Puget  Sound  Railroad 
Company;  and  it  was  and  is  the  < intention  of 
said  defendant  to  construct  said  track  wholly 
in  said  Eighth  avenue  south,  a  public  street 
of  the  city  of  Seattle;  and  it  never  was  and 
is  not  now  the  Intention  of  the  defendant  to 
In  any  way  encroach  upon  the  property  of  the 
plaintiff  or  any  part  thereof;  and  the  act  of 
said  defendant  In  oveiTeaching  plaintiff's 
t)roperty  was  by  mistake,  and  unluteutional 
on  its  part  That  said  ^cavatlon  was  made 
without  the  consent  and  against  the  will  of 
the  plaintiff.  That  about  the  time  of  the 
commencement  of  said  excavation  said  de- 
fendant obtained  from  the  board  of  public 
works  of  the  city  of  Seattle  a  permit  In  writ- 
ing to  construct  a  railroad  or  switch  in  and 
on  Eighth  avenue  south,  and  in  front  of  plaln- 
tiCTs  premises,  for  a  period  of  three  years 
from  the  date  of  issuing  of  such  permit. 
That  said  defendant  never  acquired  any  fran- 
chise from  the  city  of  Seattle  for  the  right 
to  use  -said  street  for  said  switch  or  rail- 
road. That  said  Columbia  &  Puget  Sound 
Railroad  Company  is  maintaining,  and  for  a 
long  time  past  has  maintained,  a  track  upon 
said  Eighth  avenue  south  In  front  of  plain- 
tiff's premises,  and  has  and  does  continuous- 
ly operate  trains  on  said  road.  That  the  ex- 
cavation and  proposed  road  intended  to  be 
built  by  the  defendant  lies  east  of  the  middle 
of  said  Eighth  avenue,  south,  and  said  spur 
or  track  being  constructed  by  the  defendant 
was  intended  to  connect  with  said  Columbia 
&  Puget  Sound  Railroad,  and  for  the  pur- 
pose of  transporting  products  of  the  brewery 
being  constructed  by  the  defendant  upon  its 
property  to  said  railway  track  of  the  Colum- 
bia &  Puget  Sound  Railroad  Oompariy.  (4) 
That  the  construction  of  said  switch  or  spur 
in  Eighth  avenue  south,  as  intended  by  the 
defendant,  would  not  affect  the  plaintiff  dif- 
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ferently  from  the  general  public,  and  the  In- 
Jury  suffered  by  the  plaintiff  by  reason  of 
the  construction  of  a  railroad  in  Eighth  ave- 
nue south,  as  intended  by  the  defendant, 
■would  not  be  different  In  character  from  that 
which  the  general  public  would  suffer.  (6) 
That  that  portion  of  Eighth  avenue  south  up- 
on which  the  premises  described  in  these  find- 
ings abut  is  In  an  addition  to  the  city  of 
Seattle  known  as  Judklns'  addition;  that  the 
original  proprietor  of  said  Judklns'  addition. 
In  platting  the  same,  dedicated  the  streets 
and  alleys  therein,  including  said  Eighth  ave- 
nue south,  to  the  public." 

The  Injunction  against  the  construction  of 
the  railway  in  the  street  was  denied.  The 
only  errors  properly  assigned  are  the  over- 
ruling of  the  demurrer  to  the  affirmative  de- 
fenses, and  exception  to  the  conclusions  of 
law  as  flowing  from  the  findings  of  facts. 
TMiese  may  be  considered  together.  It  is  ap- 
parent that  the  first  concluslcoi  of  law,  "that 
the  fee  of  said  Eighth  avenue  south  Is  In  the 
city  of  Seattle,  and  that  the  plaintiff  has  no 
light,  title,  or  interest  therein,"  is  erroneous. 
It  is  true,  there  are  some  authorities  support- 
ing  it,  but  the  better  view  seems  to  be  that  it 
is  Immaterial  whether  the  city  or  the  plaintiff 
owns  the  fee.  Discussing  this,  question,  El- 
liott Itcads  &  &  (2d  Ed.)  S  697,  concludes: 
"But,  In  any  case,  whether  he  owns  the  fee 
or  not,  we  think  he  Is  entitled  to  compensa- 
tion when  the  railroad  deprives  him  of  his 
right  of  access;"  and  the  authorities  cited 
fully  support  the  text.  This  rule  has  been, 
directly  approved  In  this  state.  In  Hatch  v. 
Bailroad  Co.,  6  Wash.  1,  32  Pac.  1063,  It  was 
declared:  "Even  if  It  he  admitted,  for  the 
purposes  of  the  demurrer,  that  the  fee  of  the 
street  is  in  the  dty,  as  claimed  by  respond- 
ent,  It  does  not  follow  that  the  appellants 
have  not  sustained  direct  and  immediate 
damage  by  the  building  of  the  railroad  in 
front  of  their  premises.  In  any  event,  if  the 
appellants'  property  has  been  damaged  In  a 
manner  different  from  that  of  the  public  gen- 
erally  by  the  appropriation  of  the  street  for 
railroad  purposes,  they  are  entitled  to  com- 
pensation; and  damages,  to  be  recoverable, 
are  not  confined  to  the  land  itself,  hut  may 
only  affect  that  which  is  incident  thereto  and 
necessary  to  the  use  thereof.  The  owner  of 
a  lot  on  a  street  In  a  city  has  a  right  to  the 
use  of  the  adjoining  street  which  is  distinct 
from  that  of  the  public,  and  such  right  is  as 
much  property  aa  the  lot  Itself  (Rude  v.  City 
of  St  Louis,  93  Mo.  408,  6  S.  W.  257;  Burkam 
V.  Railway  Co.,  122  Ind.  344,  23  N.  E.  799), 
and  cannot  be  taken  away,  or  injuriously  af- 
fected, without  compensation.'*  In  State  v. 
Superior  Osurt  of  King  Co.  (Wash.)  68  Pac. 
886,  it  was  observed:  "The  right  to  the  use 
and  possession  of  a  lot  abutting  onto  a  pub- 
lic street  is  property.  The  right  to  light  and 
air  and  access  is  equally  property.  Thpse 
are  rights  that  are  a  part  of  the  considera- 
tion when  the  property  Is  purchased.  With- 
out this  right,  cities  would  not  be  built,  be- 


cause they  could  not  be  maintained;  and  the 
modern  authorities  are  uniform  that  these 
are  rights  which  are  guarantied  by  constitu- 
tional provisions  similar  to  ours.  A  very  in- 
teresting and  instructive  case  <m  this  prop- 
osition is  Story  v.  Railroad  Ck>.,  90  N.  Y.  124, 
43  Am.  Rep.  146,  where  the  authorities  are 
reviewed  at  length,  and  the  conclusion  reach- 
ed that  upon  the  purchase  these  rights  be- 
come at  once  appurtenant  to  the  lot  and 
form  an  Integral  part  of  the  estate,  and  It 
makes  no  differraice  whether  the  streets  were 
dedicated  by  the  corporation  or  by  Indtvld- 
uals;  citing  Barney  v.  Keokuk,  94  U.  S.  324, 
24  Lu  Ed.  224,  In  support  of  that  proposition, 
where  it  was  held  that  there  was  no  substan- 
tial difference  between  streets  in  which  the 
legal  title  Is  In  private  individuals,  and  those 
In  which  it  Is  In  the  public,  as  to  the  rights 
of  the  public  therein."  See,  also,  Kaufman 
V.  Railroad  Co.,  11  Wash.  633,  40  Pac.  137. 

But  It  Is  not  accurate  to  designate  the  pub- 
lic control  of  streets  and  highways  In  this 
state  as  a  fee.  The  statutes  declare  the  ef- 
fect and-  purpose  of  the  dedication,  to  the 
public,  by  a  city  plat  such  as  the  one  lu  con- 
troversy here.  Section  1264,  1  Ballingw's 
Ann.  Codes  &  St  declares  them  public  high- 
ways; and  section  1266  puts  them  under  con- 
trol of  the  corporate  authorities.  Sections 
1269  and  1270  provide  that  upon  vacation 
of  a  street  it  shall  vest  In  equal  proportions 
In  the  abutting  lot  owners;  and  section  1270 
declares  the  effect  of  dedication.  But  the 
case  of  State  v.  Spokane  St  By.  Co.,  19 
Wash.  618,  53  Pac.  719,  41  L.  R.  A.  515,  67 
Am.  St.  Rep.  739,  Is  cited  by  counsel  for  re- 
spondent as  sustaining  ownership  of  the  fee 
in  the  dty.  In  that  case  it  was  urged  by  the 
defendant,  an  electric  railway  company.  In 
answer  to  mandamus  to  compel  Its  operation, 
that  it  had  no  dty  franchise  through  a  plat- 
ted addition,  but  only  a  license  from  the  own- 
er of  the  property  platted.  The  point  tha 
court  had  Ip  view  was  the  effect  of  a  dedica- 
tion by  plat  to  the  public,  and  It  was  held 
that  the  plat  when  executed,  was  to  the 
public;  that  is.  If  conditions  were  attached 
to  the  dedication,  the  conditions,  if  Incon- 
sistent fell,  and  the  dedication  was  valid 
for  the  purposes  intended.  Section  1276,  1 
Ballinger's  Ann.  Codes  &  St,  was  mentioned, 
and  the  case  of  City  of  Dea  Moines  t.  Hall, 
24  Iowa,  234,  cited,  as  to  the  effect  of  the 
statutory  dedication;  and  from  the  Iowa  Case 
was  Inadvertently  drawn  the  remark  which  Is 
cited,  "In  platted  additions  to  a  town,  when 
streets  are  laid  out  thereon,  the  fee  belongs  to 
the  public."  The  Iowa  Code  of  1851,  before 
that  court  in  the  case,  contained  section  637, 
which  declared  the  effect  of  the  acknowledg- 
ment of  a  town  plat  as  follows:  "The  ac- 
knowledgment and  recording  of  such  plat 
Is  equivalent  to  a  deed  In  fee  simple  of  such 
portion  of  the  land  as  is  therein  set  apart  for 
public  use,  or  is  dedicated  to  charitable,  re- 
ligious, or  educational  purposes."  It  is  thus 
obvious  that  the  Iowa  Case  could  not  be  in 
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point  upon  the  ownership  oi  the  fee,  and  was 
pertinent  only  npon  the  construction  of  a  stat- 
utory dedication.  Thus,  It  may  be  observed 
that  the  fourth  finding  of  fact,  to  the  effect 
that  the  plaintiff  Is  not  affected  differently 
from  the  general  public.  Is  rather  a  legal 
conclusion  than  fact,  which  evidently  flows 
from  an  Incorrect  view  of  the  effect  of  dedl- 
-catlon  under  the  statute,  and  cannot  avail  de- 
fendant here.  The  plaintiff,  tbesefore,  by  rea- 
son of  a  special  Interest  In  the  street,  may 
maintain  this  action. 

2.  The  demurrer  should  have  been  sns* 
talned  to  the  matter  set  up  In  the  affirmative 
defense;  1.  e.,  that  defendant  had  authority 
from  the  city  to  put  down  said  railway  tract. 
The  city  could  not  authorize  a  private  cor- 
poration to  pat  a  railway  track  for  its  own 
use  npon  a  pnbUc  street.  The  answer  dis- 
closes no  right  In  the  defendant  to  condemn 
for  public  uses.  But  It  further  appears  from 
the  findings  that  defendant  had  no  franchise 
from  the  city  to  use  the  street.  The  granting 
of  such  franchise  Is  a  leglslatlTe  function 
delegated  to  the  city,  and  reposed  In  the 
council,  and  can  only  be  exercised  In  the 
form  prescribed  by  law.  ^e  permit  granted 
by  the  board  of  public  works  conferred  no 
rights  upon  defendant.  It  thns  appears  that 
defendaofs  operations  In  the  street  were 
without  color  of  right.  Under  the  facts  dis- 
closed, the  attempted  railway  track  and  its 
operation  wonld  be  a  public  nuisance,  and,  as 
it  liae  been  oXmerved,  "the  plaintiff  Is  special- 
ly injured,  and  may  properly  complain."  For 
pertinent  anthoritlea  In  point  here,  see  Youn- 
kln  T.  Traction  Co.  (Wis.)  87  N.  W.  881,  and 
Mory  T.  RaUway  Co.  (Pa.)  48  Ati.  971. 

The  Jlndgment  Is  reversed,  with  Instruc- 
-tlcatB  to  the  nipeflor  court  to  enter  a  decree 
granttag  a  papetnal  Injunction  against  the 
-coDstnietton  m  operatitm  of  the  railway  track 
•described  in  Hie  complaint 

ANDHEIS,  HADLEY,  FOLLEHTON, 
.1l6UNT,  and  DIJNBAH,  concur. 


<2S  Wart.  T3B) 

GRAHAM  et  al.  v.  AMERICAN  SUBBTT 
CO.  OF  NHW  YORK. 

<Sivreme  Coort  of  Washington.   Jane  21, 
1902.) 

APPEAL  BOND— PBNALTT— DISMISSAL. 

Where  the  peualty  on  an  appeal  and  bq- 
-persedeas  bond  was  not  double  the  amount 
of  the  Judgment  and  $200  additional,  the  ap- 
peal shonld  be  dismissed. 

Appeal  from  superior  court  Spokane  coun- 
ty; Leand»  H.  Prather,  Judge. 

Action  by  James  J.  Graham  and  another 
against  the  American  Surety  Company  of 
New  York.  From  a  Judgment  for  plalntUfs, 
defendant  ai^eals.  Dismissed. 

Toorbees  &  Yootliees  and  Dannm  &  Hu- 
neke,  for  appellant  Frank  T.  Post  and 
Mark  F.  MendenhaU,  Cor  respondrats. 


I  PER  CURIAM.  The  respondents  move 
to  dismiss  this  appeal  for  the  reason  that 
the  alleged  appeal  and  supersedeas  bond 
does  not  render  the  appeal  effectual,  in  that 
the  penalty  of  said  bond,  which  purports  to 
be  both  an  appeal  and  a  supersedeas  bond, 
is  not  double  the  amount  of  the  money  Judg- 
ment appealed  from,  and  (200  additional, 
as  required  by  law.  This  being  true,  as 
shown  by  the  record,  under  the  rule  an- 
nounced by  this  court  In  Pierce  v.  Wllleby, 
20  Wash.  129,  54  Pac.  990,  Town  of  Sumner 
v.  Rogers,  21  Wash.  3G1,  58  Pac.  214,  and 
QaUoway  v.  TJossem,  22  Wa^.  103,  80  Pac. 
129,  the  motion  will  be  sustained,  and  tlie 
appeal  dismissed. 


m  Wash.  Q 

BRABON  et  al.  T.  .CITY  OP  SBATTm 

(Supreme  Court  of  Washington.    July  5,  1902.) 

MUNICIPAL  CORPORATION— DEPECTIVB  HIOH- 
WAY— UKQRADBD  STRBBT— INJURY  TO 
TRAVELER— INSTRUCTION. 

1.  A  city  which  has  recognized  a  thocongfa- 
fare  as  a  pablic  street,  ana  permitted  ita  use 
thereaftM-,  is  liable  for  injuries  caused  by  de- 
fects therein,  though  the  street  has  never  been 
graded. 

2.  In  an  action  against  a  city  for  the  death 
of  a  fireman,  caused  by  the  overtaraing  of  a 
hose  cart  ou  account  of  defects  in  the  street, 
an  instruction  precluding  a  recovery  if  the  ac- 
cideut  was  due  to  the  driver's  iiegligence  was 
pn^riy  refused  where  ttiere  was  no  evidence 
that  the  driver's  negligence  was  the  sole  canae 
of  the  accident. 

3.  A  driver  of  a  hose  cart  and  a  fireman  are 
not  fellow  servants  of  a  city. 

Appeal  from  superior  court  King  conn* 
ty;  E.  D,  Benson,  Judge. 

Action  by  Annie  Joslin  Brabon  and  oth- 
ers against  the  city  of  Seattle.  From  a 
Judgment  in  favor  of  the  pUUntlffa,  the  de- 
fendant appeals.  Affirmed. 

W.  E.  Hami^irey  and  Bdward  Von  Tobel, 
for  appellant  G.  Ward  Ken^  and  John 
Kelleher,  for  Respondents. 

FULLERTON,  J.  Brabon  was  a  mem- 
ber of  the  paid  fire  department  of  tbe  city 
of  Seattle.  He  was  killed  while  <m  the  way 
to  a  fire  by  the  overturning  of  a  hose  cart 
on  which  he  was  riding.  This  action  was 
brought  to  recover  t<x  his  death.  On  the 
day  of  the  accident  he  rode  in  his  accustom- 
ed and  proper  place  on  the  rear  platform  of 
t2ie  cart,  which  was  being  driven  by  Its 
regular  driver,  whose  duty  it  was  to  regu- 
late the  speed  and  s^ect  the  route  of  the 
cart  while  on  the  road  from  the  fire  station 
to  the  place  of  the  fire.  While  proceeding 
on  his  way  at  the  time  In  question,  the 
driver  turned  into  an  ungraded  street  known 
as  "East  Bt  John  Street,"  where  he  ran 
onto  a  root  octendlng  fnnn  a  stomp  on  the 
side  of  tiie  traveled  way  partially  across 
the  track,  wbldi  caused  the  cart  to  ovortum 
and  fall  upon  Brabon,  inflicting  the  injuries 
from  which  he  died.  From  the  Judgment  Itk 
favor  of  the  respondents  the  city  appeals. 
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The  appellant  first  contends  that  because 
the  evlileuce  fails  to  show  that  the  city  had 
graded  the  street,  or  had  otherwise  attempt- 
ed to  Improve  or  prepare  it  for  public  travel, 
It  Is  not  liable  for  injuries  caused  by  de- 
fects therein,  claiming  that  as  to  the  city  it 
was  a  street  only  in  name,  and  that  any 
one  using  It  did  so  without  invitation  from 
the  city,  either  exprem  at  implied,  and  con- 
sequently at  hla  peril.  There  are  cases 
which  maintain  the  rale  that  the  mere  fact 
of  establlsbhig  a  highway  by  Judicial  ac- 
tion does  not  of  itself  so  open  It  to  the  pub- 
lic as  to  render  the  municipality  liable  for 
injuries  that  may  occur  to  travelers  thereon 
because  of  defects  thereiu;  and  this  per- 
haps is  the  general  rule.  There  are  cases 
also  which  hold  that  a  dedication  by  a  land- 
owner of  a  public  street,  unaccepted  by  the 
municipality  In  which  It  is  situated  either 
by  ordinance,  resolution,  or  other  appropriate 
formal  action,  or  by  luer  short  of  the  period 
necessary  to  establish  a  highway  by  pre- 
scription, will  not  have  that  effect.  But 
neither  of  these  rules  applies  to  the  facts  of 
the  case  before  us.  Here  the  street  was 
dedicated  in  1875.  The  city  has  so  far  rec- 
ognized It  as  a  public  street  of  the  city  as 
to  change  Its  name  by  ordinance,  and  to 
lay  a  sewer  along. it.  It  has  graded  the 
streets  running  at  right  angles  to  it  on  each 
end,  and  suffered  and  permitted  it  to  be 
used  without  objection  by  vehicles  of  all 
kinds  for  a  period  long  enough  to  establish 
a  highway  by  prescription  under  the  stat- 
utes of  this  state.  It  may  be  that  the  de- 
mands upon  it  did  not  require  it  to  be 
graded  or  cleared  for  its  full  width;  but 
the  city,  after  having  recognized  it  as  a 
public  street,  and  permitted  its  use  there- 
after, was  bound  to  maintain  a  reasonably 
safe  way  along  It,  sufficient  to  accommodate 
the  travel '  upon  It,  and  is  liable,  under  the 
rule  In  this  state,  to  one  who,  without  fault, 
is  injured  thereon  because  of  defects  there- 
in, while  using  it  for  a  lawful  purpose,  and 
in  the  manner  it  was  intended  to  be  used. 
Howe  V.  City  of  Ballard,  19  Wash.  1.  52 
Pac.  321;  Taalce  t.  City  of  Seattle,  18  Wash. 
17^  61  Pac.  362;  Sutton  v.  City  of  Snohom- 
ish, 11  Wash.  24,  30  Pac.  273.  48  Am.  St 
Kep.  847;  Cowie  v.  City  of  Seattle,  22  Wash. 
659,  62  Pac.  121:  Sfnseldler  t.  Whitman 
Co.,  22  Wash.  388,  60  Pac.  1122. 

It  is  next  said  that  the  court  erred  In  re- 
fusing to  instruct  the  Jury  that  if  the  ac- 
cident occurred  because  of  the  negligence  of 
the  driver  of  the  hose  cart,  the  respondents 
could  not  recover.  But  we  fall  to  find  any 
evidence  In  the  record  upon  which  to  predi- 
cate such  an  Instruction.  It  was  not  shown 
that  Brabon  had  any  power  or  authority  to 
direct  either  the  speed  at  which  the  cart 
should  be  driven  or  the  course  to  be  taken 
by  the  driver,  or  that  be  had  any  control 
over  the  driver  whatsoever.  "Sot  was  it 
shown  that  tbe  negligence  of  the  driver  was 


the  sole  or  the  proximate  cause  of  the  in- 
Jury.  If  there  were  negligence  on  the  i«rt 
of  the  dt-lver  at  all,  it  consisted  in  his  fail- 
ure to-  discover  the  root  in  time  to  avoid  It, 
or,  perhaps,  his  mistaken  belief  that  the 
cart  would  safely  pass  over  it  at  the  speed 
at  which  he  was  going.  In  eitlier  event  It 
was  the  combined  negligence  of  both  the 
di'lver  and  the  city  which  caused  the  in- 
jury, and  neither  can  plead  the  negligence 
of  the  other  to  avoid  liability.  It  Is  not  a 
case  of  negligence  of  a  fellow  servant 
Brabon  and  the  driver  were  not  fellow  serv- 
ants, and  the  driver's  negligence  cannot  be 
Imputed  to  Brabon.  To  entitle  the  city  to 
the  instruction  asked,  there  must  have  been 
evidence  before  the  Jury  that  the  driver's 
negligence  was  the  sole  cause  of  the  acci- 
dent; and,  aa  we  say,  there  was  no  such 
evldoice.  I^d  Co.  t.  Mlngea  (Ala.)  7  South. 
C06;  Hallway  Co.  r.  Bichart  (Tex.  Civ.  App.) 
27  S.  W.  918:  Kansas  City  t.  McDonald 
(Kan.  Snp.)  S7  Pac.  123.  45  L.  B.  A.  420; 
Bennett  t.  Transportation  Co.,  86  N.  J.  Law, 
225,  13  Am.  Rep.  435. 

The  objections  to  the  Instructions  are  met 
by  the  cases  of  Howe  v.  ImiRiOTement  Co^ 
21  Wash.  504,  50  Pac.  405;  Busaanicz  t.  My- 
ers, 22  Wash.  869,  60  Pac.  1117,  and  Ab- 
rams  t.  Railroad  Co.  (Wash.)  68  Pac.  78. 

The  Judgment  Is  affirmed. 

IIEAVIS,  C.  J.,  and  HADLBY,  ANDERS. 
DUNBAR,  and  MOUNT,  JJ.,  concur. 


STATB  ex  rel.  6CHROBDSR  et  al.  t.  SU- 
PERIOR COURT  OF  ADAMS 
OOUNXr. 

(Supreme  Court  of  Washington.   July  3,  1902.> 

LAYING  OUT  HI  Oil  WAY— POWER  OP  COUNTY 

COMMISSIONERS— PUBLIC  USE- 
JUDICIAL  REVIBW. 

The  action  of  county  commissioners  !u 
eRtalilishiug  a  jmblic  highway  is  not  subject 
to  review  oy  toe  courts  to  determine  if  it  ia 
for  a  public  use.  notwithstanding  Const,  art 
1,  fi  IG,' providing  that  the  question  whether 
the  use  for  which  property  is  sought  to  be 
taken  is  a  public  use,  is  a  judidal  question, 
such  provision  not  being  a  limitation  on  the- 
lefdslative  power  to  lay  out  roada. 

Original  application  for  writ  of  review  by 
the  state,  on  the  relation  of  Albert  Scbroeder 
and  others,  against  the  superior  court  of 
Adams  county.  Writ  denied. 

W.  W.  Zent'  and  SulUvan,  Nuzum  &  Nu- 
zum,  for  relators. 

WHITE,  J.  This  Is  an  application  for  a 
writ  of  review.  The  affidavit  and  petition 
show  that  on  the  2d  day  of  February,  1000, 
John  Schmidt  and  others  presented  to  the 
board  of  county  commlssluners  of  Adams 
county  a  petition  In  writing  praying  for  tho- 
establishment  and  laying  out  of  a  county 
road  upon  a  certain  route  described  therein;, 
that  thereafter  said  John  Schmidt  filed  witb. 
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the  board  his  bond  aa  required  by  law,  and 
the  board  thereupon  oMered  a  surrey  to  be 
made  by  the  county  aurreyor,  and  appointed 
three  Tiewmi  to  view  said  proposed  road 
and  report  to  the  board;  that  on  the  3d  of 
July,  1900,  the  county  surveyor  and  the  view- 
ers filed  with  the  board  a  plat  showing  the 
proposed  route  of  the  road,  and  report  ttiere- 
on,  In  which  report  the  viewers  recommend- 
ed that  the  road  be  established  according  to 
the  plat  thereof  filed  by  the  county  surveyor; 
that  th«-enpon  the  board  fixed  the  4th  day 
of  Octob«',  19U0,  as  the  day  for  hearing  said 
petition  and  the  report  of  the  viewers,  and 
that  thereafter  the  board  of  county  commls* 
sionera  proceeded  to  hear  the  viewers'  re* 
port  and  the  said  petition,  and  to  hear  evi- 
dence for  and  against  said  petition  and  re- 
put,  and  after  hearing  said  evidence  the 
board  found  that  said  road  should  be  estab- 
lished as  prayed  for  with  the  ezc^>ilon  of 
a  slight  variation;  that  the  board  then  de- 
termined that  said  proposed  road  was  a  pub- 
lic use  and  ben^t,  and  for  the  public  use 
and  convenience;  that  the  board  then  made 
an  ordw  directing  that  said  road  be  opened 
in  accnrdance  with  the  surveyor's  plat  and 
field  notes  filed  therein,  and  the  board  then 
and  there  awarded  damages  to  the  various 
landowners  over  which  said  road  would 
pass,  except  those  who  had  waived  their 
clain»  thereto,  and  the  board  fixed  the  dam- 
ages to  the  relators  at  f6S,  and  this  amount 
was  thereafter  tendered  to  the  relators,  and 
the  same  was  refused.  The  road  proposed 
and  ordoed  laid  out  and  established  runa 
throu^,  across,  and  oyer  and  onto  the  lands 
of  the  relators,  as  described  in  the  petitlim 
for  the  laying  out  of  the  road.  Thereafter, 
after  the  refusal  by  the  relators  to  accept 
said  damages,  the  board  furdered  aJid  direct 
ed  the  county  attorney  to  institute.  In  tiie 
name  of  the  eouiity,  condrannation  proceed* 
lugs  as  provided  by  law  tor  the  taking  of 
private  property  for  a  public  use.  There-- 
Atter  the  county  attcnmey  filed  In  the  supe- 
rior court  of  Adams  county  a  petition  for 
such  purpose,  wherein  Adams  county  Is 
plaintiff  and  the  relators  are  defendants. 
The  rdators  wa%  served  with  process  as  re- 
quired by  law,  and  tiiereafta  the  case  came 
(m  to  be  heard  before  tiie  court,  and  was 
called  for  trlaL  Thereupon  the  defendants 
requested  the  court  to  hear  and  determine 
the  question  of  public  utility  and  necessity 
before  a  Jury  be  called  to  assess  the  dam- 
ages to  the  relators.  The  Judge  of  the  court 
thereupon,  upon  his  own  motion,  made  and 
entered  the  following  ord«*:  "This  cause 
came  on  regularly  this  day  for  trial,  C.  L. 
Holcomb,  prosecuting  attorney  for  said  Ad- 
ams county,  appearing  for  the  petitioner, 
and  W.  W.  Zent  for  the  defendants,  and  at 
fhe  time  the  case  was  called  for  trial,  and 
before  the  Jury  was  Impaneled  to  try  said 
cause,  the  defendante  offered  to  |HX>ve  that 
the  road  petitioned  for  was  not  one  of  gen- 


eral utility,  and  objected  to  the  impaneling 
of  a  Jury  until  the  court  should  first  iiear 
testimony  and  decide  whether  or  not  said 
road  was  one  of  general  utility  and  neces- 
sity, ami  ought  to  be  established;  but  the 
court  ruled  that  tUe  decision  of  the  board  of 
county  commissioners  of  said  Adams  county 
that  said  road  petitioned  for  was  one  of 
general  utility,  and  should  be  opened  and 
established,  was  final  and  conclusive^  and 
binding  upon  the  court,  and  that  the  only 
question  opened  to  Inquiry  In  this  court  was 
the  amount  of  damages  to  be  allowed  and 
paid  to  the  defendants,  to  which  ruling  of 
the  court  the  defendants  excepted,  and  ex- 
ceptions w»e  allowed."  Tbereupm  the 
court  called  a  Jury  to  assess  the  damages  to 
be  paid  to  the  said  relators,  and  refused  to 
permit  the  rotors  to  Interrogate  any  wit- 
ness as  to  the  utlU^  or  necessity  of  said 
road,  to  which  ruling  of  the  court  defend- 
ants duly  excepted,  and  their  exceptlotts 
were  ent»ed  in  the  record.  The  Jury  was 
Impaneled  and  sworn,  heard  the  evidence 
adduced  by  tibe  platotLff  and  relators,  and, 
after  being  instructed  by  the  court,  retired 
to  deliberate  upon  Its  verdict,  and  thereafter 
returned  a  verdict  assessing  the  damages  to 
be  paid  to  relative  at  tho  sum  of  f66,  where- 
upon the  Jury  was  discharged.  Judgment 
was  entered  upon  said  verdict  against  Ad- 
ams county,  and  by  said  judgment  it  was 
ordered  and  decreed  that  said  road,  aa  peti- 
tioned for  by  said  plaintiff,  be  established 
ov.er,  through,  and  serosa  said  defendants' 
land,  as  prayed  fUr  In  said  complaint  The 
error  complained  of  for  which  it  is  claimed 
that  no  remedy  by  appeal  is  provided  is  that 
the  court  erred  In  refusing  to  determine  by 
competent  proof  whether  or  not  the  road 
petitioned  for  was  one  of  general  utility  and 
convenience  to  the  public,  and  that  the  court 
erred  In  granting  plaintUTa  Judgment  before 
determining  the  necessity  for  the  road,  and 
that  the  court  erred  in  Impaneling  a  Jury 
b^ore  an  order  finding  that  the  gtound  pro- 
posed to  be  taken  was  for  public  utility. 
Property  used  tm  a  public  highway  Is  nn- 
the  direct  contrtri  of  public  agencies. 
Ilie  opening  and  keeping  open  of  public 
highways  Is  a  govemmentol  function.  From 
time  Immemorial  a  highway  used  far  tJtiB 
public  and  controlled  by  the  public  has  been 
considered  a  public  use.  Thoe  is  no  neces- 
sity for  a  legislative  or  Judicial  determina- 
tion that  axuAi  a  way  la  for  a  public  us& 
We  must  constme  the  constitution  of  this 
state  as  if  that  question  was  considered  aa 
settled  hy  the  nrakera  of  the  constitution. 
As  is  said  by  Mr.  Lewis  In  his  work  on  Em- 
inent Domain  (page  416):  "If  we  go  back  a 
century,  and  place  ourselves  in  the  situation 
of  those  who  framed  the  constitutions  of  the 
original  states,  we  shall  find  that  the  prin- 
cipal purposes,  If  oot  the  only  purpose,  for 
which  private  property  was  appropriated, 
were  for  ways  and  mills.  The  mills  were 
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mostly  sawmills  and  gristmlllB,  and  were  ac- 
cnstomed,  and  In  most  cases  obliged,  to  saw 
and  grind  for  toll  for  whomsoera:  apidled. 
They  were  for  ^bllc  use,  Id  the  stricter 
sense  of  the  phrase.  There  was  nothing  In 
the  practice  of  tlie  states  *at  the  time  the 
earlier  constltutiGns  were  adopted  to  require 
■that  the  words  'public  lue'  should  have  the 
meaning  of  public  ben^t  or  advantage." 
In  course  of  time  indlrldnals  and  private 
curporatkms  desired  tbe  use  of  property  for 
waes  beneficial  to  the  public,  such  as  for 
canals,  turnpikes,  railroads,  etc.  In  such 
case  It  was  held  by  the  courts  that  the  ne- 
cessity, expediency,  or  proio-lety  of  exercis- 
ing the  power  of  eminent  domain  and  the 
extent  and  manner  of  Its  exercise  were  ques- 
tions of  general  pnbllc  pcdlcy,'  and  belonged 
to  fiie  leglslatlye  department  In  granting 
the  right  of  eminent  domain  to  Individuals 
and  private  corporations  In  such  cases,  the 
legislature  often  declared  the  purposes  nam- 
ed In  the  act  to  be  for  the  pnbllc  use.  and  it 
was  contended  that  this  was  coniduslve  upon 
the  CO  arts.  1Jnd«:  such  a  construction  It 
can  be  seen  that  the  leglslatnr«  might  de- 
clare a  tase  whldi  was  In  reality  a  private 
use  a  public  one,  and,  If  such  a  declaration 
was  condufidve  upon  the  courts,  iffivate  prop- 
erty might  in  many  instances  be  taken  for  a 
prlTOte  use.  Hence  the  makm  of  our  con- 
stitntlon,  In  order  to  put  this  question  be- 
yond controversy,  inserted  this  clause  In 
section  16.  art  1,  erf  the  constitution:  "When- 
ever  an  attempt  Is  made  to  take  private 
pK^rty  for  a  use  alleged  to  be  public,  the 
question  whether  the  contemplated  use  be 
really  public  shall  be  a  Judicial  question, 
and  determined  as  snch,  without  regard  to 
any  legislatiTe  assertion  that  the  use  Is  pub- 
lic." This  provision  of  tiie  constitution  is 
not  a  limitation  upon  the  right  of  the  legis- 
lature to  lay  oat  public  roads  under  the  con- 
trol of  pnbllc  agendes,  and  no  prevlons  de- 
termination by  the  court,  that  such  a  way  is 
fcnr  a  public  use  was  necessary,  and  Is  not 
covered  by  this  provision.  Whetbw  prop- 
erty is  proposed  to  be  taken  for  a  pnblic 
highway  under  the  general  statutes  r^ulat- 
Ing  such  matters  can  be  readily  determined 
by  an  Inspection  of  the  proceedli^  and, 
when  it  la  apparent  that  the  use  Is  for  a 
public  highway,  the  court  Is  not  called  upon 
to  judicially  determine  that  the  use  Is  a  pub- 
lic use  under  the  provision  of  the  consti- 
tution referred  to.  When  authority  to  lay 
oat  a  county  road  has  been  conferred  by  the 
legislature,  as  under  the  general  laws  of 
tills  state,  upon  the  boards  of  county  com- 
missioners, it  rests  with  such  boards  to  de- 
termine when  such  power  shall  be  exercised, 
and  to  what  extent  it  shall  be  nerclsed; 
provided,  of  course,  that  the  power  Is  not 
axtended  or  abused.  These  questions  are 
political  in  their  nature,  and  not  Judicial. 
Thus,  whether  a  particular  road  or  street 
shall  be  laid  out  rests  entirely  with  the  local 
authorities  vested  with  the  power  In  the 


prmiises.  1  Lewis,  Km.  Dom.  |  239;  Selde 
V.  Lincoln  Co.,  26  Wasta.  108,  05  Pac.  192. 
The  petition  for  the  writ  is  denied. 

RICA  VIS,  G.  J.,  and  FUT^BKTON,  HAD- 
LEY,  ANDBBS,  UOUXT,  a&d  DUNBAR. 
JJ.,  concur. 


(28  Wftsh.  687) 
ARTHUR  D.  JONES  &  CO.  v.  EILBN- 
FBLDT. 

(Supreme  Court  of  Washii^ton.   June  2(5, 
1002.) 

PRINCIPAL  AND  AQENT— SALE  OF  LAND— COM- 
MISSI 0  N-O  P  TION— CON  TEAC  T. 
Defendant  listed  certaiu  laod  with  plain- 
tiff, aerecicg  to  pay  a  commission  of  5  per 
cent.  Ill  case  of  sale  by  it.  It  introduced  a 
person  to  defeudant  who  contracted  to  buy  the 
land  on  satisfactory  terms;  the  cootraet  to  be 
delivered  on  the  first  paymeiit  being  made  at 
a  specified  date,  and,  if  such  payment  was  not 
then  made,  the  contract  to  be  returned  to  de- 
fendant. Before  the  date  for  the  first  pay- 
ment the  proposed  porchaser  asked  that  the 
contract  be  cancelled.    He  did  not  malie  the 

Eayment,  and  defeudant  notified  plaintiff  that 
e  would  not  attempt  to  aiforce  the  cmitract. 
and  that  he  had  found  another  purchaser. 
Held,  that  the  contract  was  a  mei-e  option,  and 
plaintiff  was  not  entitled  to  any  commission. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  Arthur  D.  Jones  &  Co.  against 
Henry  Ellenfeldt.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Adcdph  Mnnter,  for  appellant  W.  S.  Daw- 
son, for  respondent 

FULLBRTON.  J.  The  appellant,  a  corpo- 
ration, brought  this  action  against  tiie  re- 
spondent to  recovor  the  sum  of  |28(K  alleg- 
ed to  be  doe  it  as  commissions  for  the  sale 
of  certain  real  property.  On  the  trial  of  the 
cause  in  the  court  below,  after  a  Jury  had 
been  Impaneled  and  sworn,  the  court  sus- 
tained an  objection  to  the  introduction  of  any 
testimony  on  the  part  of  the  appelant,  on 
the  ground  tiiat  the  complaUtt  did  not  stato 
facts  sufficient  to  constitute  a  amae  of  ac- 
tion.  The  ai^llant  declined  to  plead  tex- 
ther,  whereupon  the  conrt  discharged  the 
Jury,  and  entered  a  Judgment  In  iBvar  of  the 
respondent  for  costs.  The  sole  question  pre- 
sented for  OUT  consideration  is  the  sufficien- 
cy of  the  complaint  tniis  is  full,  and  seta 
forth  the  entire  transaction  out  of  which  the 
liability  is  claimed  to  arise.  It  appears  there- 
from that  in  July,  1897,  the  respondent  list- 
ed with  the  appellant  certain  real  iffop«ty, 
to  be  sold  for  a  fixed  sum  in  cash;  agreeing 
to  pay  in  consideration  of  a  sale  of  the  prop- 
erty 5  po^  cmtum  of  the  price  asked,  as  com- 
mission for  such  sale.  In  June,  1809,  the  ap- 
I)ellant  procured  a  person  who  professed  to 
be  desirous  of  purchasing  the  property,  whom 
it  introduced  to  tlie  respondent,  whereupon 
the  respondent  and  the  would-be  purchaser 
executed  a  writing  In  the  form  of  a  contract 
of  sale,      the  terms  of  which  the  purchaser 
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■creed  to  pnrcliase  tbe  property  at  a  warn 
agreed  upon,  payable  In  installments,  th« 
flrst  of  -which  was  to  be  paid  Id  cash  upon 
the  delivery  of  the  contract,  and  the  balance 
at  Sxed  perloda.  Tbe  contract  was  not  de- 
Urered,  nor  was  \t  Immediately  to  go  Into 
effect,  but  was  left  with  tiie  appellant  to  be 
deUrered  and  go  bite  effect  upon  the  paymoit 
of  the  flrat  Installment  of  the  porchase  price. 
This  latter  agreem«it  vas  also  exivessed  In 
wilting,  and  contained  a  condition  to  the  ef- 
fect that  If  the  flrst  Installmoit  was  not  paid 
on  or  b^ore  July  8, 1899.  the  contract  of  sale 
was  to  be  returned  to  tbe  respondent.  At  the 
time  of  tbe  execution  of  this  agreement  tbe 
pnrcbaiw  gsTe  to  tbe  appellant  a  draft  on 
himself,  payable  11  days  after  date;  at  Wa- 
dena, Minn.  Sabsequently,  and  bef<m  July 
Sd,  be  demanded  a  return  (rf  tbe  draf^  and 
asked  13iat  the.  contract  be  canceled.  The 
draft  was  not  paid  before  July  Sd,  ot  at  all, 
and  on  July  7tb  the  respondent  notlfled  tbe 
appdlant  ttiat  be  woold  not  attempt  to  en- 
force the  contract;  Informing  him  at  Hxe 
same  time  that  he  had  fDond  anoQiv  pnr- 
ehaeer  for  the  ^mperty. 

To  entitle  a  real  estate  agent  to  recow 
from  a  landowner  a  commission  for  the  sale 
of  his  lan^  the  agent  must  find  a  pnrdiBsw 
able  and  willing  to  purchase  the  propoty 
upon  tbe  terms  under  which  he  la  authoria- 
«d  to  make  a  sale,  w  upon  terms  satisfactory 
to  tbe  owna,  and  one  who  Is  ready  and  wUl- 
tnc  to  ente  into  a  ralid  contract  of  pnitehase. 
It  is  not  sufficient  for  the  agent  to  introduce 
a  person  who  is  merely  willing  to  take  an 
•ptton  upon  the  property.  Dwyer  t.  Babom, 
•  Wash.  218,  88  Pac.  85%  Here  the  writings 
r«l]ed  upon  to  constitute  the  contract  of  sale 
do  not  bare  that  effect  At  most,  they  gave 
to  tbe  person  named  therdn  aa  purchaser  a 
mere  optfam  to  purchase,  which  he  could 
refuse  without  Incurring  any  llaUUty  to  0w 
landowner  whatsoeTcr.  There  was  tberefUre 
no  such  sale  aa  would  warrant  a  recorery  of 
commissions  on  the  part  of  tbe  appellant 

The  Judgment  is  afflnned. 

KBAYIS,'  a  J.,  and  HADLST,  ANDBR8, 
WHIT^  MOUNT,  and  DUNBAB,  aosi- 


(28  Wuh.  m) 

QUANDT  at  ax.  SMITH.* 
(Supreme  Oomt  of  Waihlngton.   Juie  M, 

1902.) 

liANDLORD  AND  TKNANT  —  UNLAWPtTIi  DB- 
TAINBR-4UFFTCIBN0T  OF  OOH PLAINT— 8UF- 
FXCIBNGT  OF  VBBSIOT— WAIVSB  OF  OBJBO- 

TIONS. 

1.  Id  an  action  for  tbe  recoTenr  of  realty 
under  2  Bainiiger's  Ann.  Codes  &  St  {|  5525- 
6662.  proTidiiig  remedies  for  unlawfiil  detainer, 
the  complaiut  alleged  that  plaintiff  leased  tbe 
premises  In  controversy  to  defendant  for  a 
certain  time,  irithoat  expresslr  stating  that 
plaintiff  was  In  possession  when  tbe  lease  was 
made,  or  that  defendaot  was  ever  pat  In  pos* 
Bcaslra.  The  notice  to  quit,  however,  which 
was  made  a  part  of  tbe  complaiut,  was  ad- 
dressed to  defendant  as  tenant  in  possessioi^ 

*  For  oplDloa  on  atoUoa  tor  Mitry  of  Judsmont.  sm 
m  Vue.  1097. 
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Dotlfytng  him  that  ^  tenancy  hr  which  he 
held  the  premises  woold  be  terminated,  etc., 
and  that  if  he  continued  In  possession  after 
a  certain  day,  he  would  be  gouty  of  unlawful 
detainer,  etc.  Held,  that  the  complaint  in 
connection  with  the  notice,  was  not  demorrable 
as  being  too  vague  in  describing  the  leasing. 

2.  Tbe  safflciency  of  the  form  of  a  rerdicC 
in  aommaiy  proceedings  for  the  recovery  of 
realty  nulawfully  detained  is  not  detmnined 
by  2  Ballinger's  Ann.  Codes  &  8L  {  5510,  pre- 
scribing the  form  of  the  verdict  in  an  actiOK 
for  possession  of.  and  Quieting  title  to,  realty, 
bat  oy  section  5642,  which  prescribes  no  par- 
ticular form,  but  provides  that  if  the  verdict 
be  "in  favor  of  plaintiff  and  against  the  de* 
fendant  judgmeut  abali  be  entered  for  the 
restitutioa  of  the  premises,"  and  also  for 
double  the  damages  assessed. 

S.2  BailiDger's  Ann.  Codes  A  8t  I  5542, 
relatiug  to  the  verdict  in  summary  proceedings 
for  recovery  of  realty,  provides  that,  if  the 
verdict  be  for  plaintiff  and  against  the  de- 
fendant Judgment  shall  be  entered  for  the  res- 
titution of  the  premises,  and  also  requires 
damages  to  be  assessed  for  tbe  unlawfol  d^ 
tainer,  etc.,  bat  prescribes  no  particnlaz  form 
of  verdict  ffeltf,  that  whne.  In  such  proceed- 
ings, tbe  court  prepared  two  forms  of  verdict 
for  the  jury,  one  that  "We,  the  jury  in  the 
above-entitled  cause,  do  hud  for  uie  plaintiff 
In  the  sum  of  $ — • — ,"  and  the  other  that 
"We,  the  Jury,'*  etc.,  "do  find  for  the  defend- 
ant the  defendant  by  fBilin;  to  object  to 
the  forms  prescribed,  waived  his  right  to  ob- 
ject to  the  sufficiency  of  a  verdict  for  plain- 
tiff in  conformity  with  the  form  prescribed. 

4.  Where  the  court  excludes  testimony,  bat 
thereafter,  over  the  objection  of  the  opposite 

Earty,  admits  It  any  errw  In  such  aclasion 
I  cared. 

Appeal  from  superior  court;  King  county; 
Arthur  B.  Griffin,  Judge. 

Action  by  Herman  Quandt  and  wlfa 
against  G.  M.  Smith.  From  a  judgment  in 
favor  of  plaintiffs^  defendant  appeals.  Af- 
firmed. I 

8.  M.  Shipley  and  A.  O.  McBrlde,  for  ap- 
pellant  Ralph  Simon,  for  respondents. 

WHITE.  J.  This  action  was  Instituted 
by  tbe  respondents  to  obtain  restitution  of 
the  premises  described  in  tbe  complaint  and 
damages  for  the  unlawful  detention  there- 
of. The  proceedings  are  under  an  act  en- 
titled "An  act  defining  forcible  entry,  forcible 
detainer,  and  unlawful  detainer  of  real  prop- 
erty, and  providing  remedies  therefor  by 
summary  proceedings."  Laws  1881,  j).  179; 
2  Ballbiger's  Ann.  Codes  &  St  It  5525-6552, 
Inclusive.  The  second  paragraph  of  tbe  com- 
plaint is  as  follows: 

"That  heretofore,  to  wit  on  or  about  Au- 
gust G,  1901,  said  plaintiffs  leased  to  said 
defendant  those  certain  premises  situated 
In  the  city  of  Seattle,  King  county.  Wash- 
ington, described  ss  follows,  to  wit  the  sa- 
loon and  premises  known  as  the  'Palmer 
House  Cafd*  situated  on  the  first  floor  of  tiie 
building  at  the  northeast  comer  of  Main 
street  and  Occidental  avenue,  now  known 
as  tbe  'Palmer  Houss  Bar*;  that  said  prem- 
ises wera  leased  to  said  defendant  for  an 
indefinite  time  from  month  to  month,  com- 
mencing on  the  8th  day  of  each  month,  and 
ending  im  the  7tli  day  of  the  loUowlnc 
month." 
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It  la  furtber  alleged  that^  more  tlian  20 
days  prior  to  the  expiration  of  a  montlily 
period  of  satd  tenaucy,  respondents  caused 
to  be  served  personally  upon  the  appellant 
a  notice  In  writing  terminating  the  tenancy. 
The  notice  Is  made  part  of  the  complaint. 
It  la  signed  by  the  respondents,  and  Is  ad- 
dressed, "To  C.  M.  Smith,  Tenant  In  Pos- 
session." It  recites:  "You  are  hereby  notl- 
fled  that  the  tenancy  by  which  you  bold 
those  certain  premises,"  etc.  Then  follows 
a  description  of  the  premises,  and  the  time 
of  the  monthly  commencement  and  termina- 
tion of  the  tenancy,  and  notice  of  the  ter- 
mination of  the  tenancy  on  September  7, 
1901,  at  12  p.  m.  The  notice  concludes  as 
follows:  "You  are  therefore  now  hereby  re- 
quired to  quit  the  aforesaid  premises  at  the 
expiration  of  said  tenancy  as  aforesaid,  and 
if  jron  remain  In  possession  thereof  there- 
after, you  will  be  guilty  of  uulawful  de- 
tainer, and  will  be  ousted  therefrom  as  pro- 
vided by  law."  It  was  furtber  alleged  that 
said  appellant  had  refused  to  vacate  said 
premises  as  In  the  notice  required,  and  that 
he  did  unlawfully  detain  the  premises.  The 
reasonable  rental  value  Is  alleged  to  be  $500 
pel-  month,  and  damages  In  that  sum  from 
September  8,  1901,  are  claimed,  as  well  as 
double  damages.  The  prayer  Is  for  the  res- 
titution of  the  premises  and  for  damage  as 
alleged,  and  for  a  writ  of  restitution.  A 
trial  was  had,  and  the  Jury  returned  a  ver- 
dict (omitting  the  title)  In  the  words  follow- 
ing: "We,  the  jury  in  the  above-entitled 
cause,  do  find  for  the  plaintiffs  In  the  sum 
of  $175."  On  this  verdict  a  judgment  for 
restitution  of  the  premises  was  entered,  as 
well  OS  a  Judgment  for  $S50,  double  dam- 
ages and  costs. 

The  appellant's  first  assignment  of  error 
Is  that  the  complaint  does  not  state  facts 
sufflclent  to  constitute  a  cause  of  action. 
This  objection  was  Interposed  at  the  com- 
mencement of  the  trlaL  The'  appellant  m> 
ged  that  it  was  not  alleged  In  the  complaint 
that  prior  to  the  commencement  of  the  ac- 
tion the  respondents  were  In  possession  or 
entitled  to  the  possession,  or  ever  had  any 
right  of  any  kind  whatsoever  over  the  prem- 
ises; that  there  is  no  allegation  that  the 
appellant  was  put  in  possession  by  the  re- 
^Mndents;  that  the  allegations  In  regard  to 
the  leasing  by  the  respondents  to  appellant 
are  Insufficient  and  vague;  that  there  Is  no 
■nfllclent  allegation  in  the  complaint  con- 
necting the  respondents  with  any  right  to 
the  possession  of  the  premises.  We  think 
the  complaint,  taken  In  connection  with  the 
notice,  which  was  made  part  thereof,  Is  suffi- 
cient to  show  that  the  appellant  was  in  pos- 
session ot  the  premises  under  the  alleged 
lease.  The  complaint  was  not  demurrable. 
The  possession  of  the  appellant  under  the 
alleged  lease  can  be  reasonably  inferred  from 
the  matters  which  are  set  forth.  This  Is 
Bufflcleut.  Harris  T.  Halvci-son,  23  Wash. 
779,  Oa  Pac.  549. 


The  appellant  aaalgns  as  error  tbe  entry  of 
Uie  Judgment  for  restitution  and  for  double 
damage  on  the  verdict  Section  5Q10,  2 
Balllnger's  Ann.  Codes  &  St,  upon  whLh 
the  ai^lant  relief^  has  no  application  to 
summary  proceedings  under  the  act  of  1£D1, 
supra.  1!be  section  applicable  to  the  ver- 
dict In  summary  proceedings  Is  section  5542, 
2  Balllnger's  Ann.  Codes  Sc  8t  It  provides. 
"If,  upon  the  trial,  the  verdict  of  the  Jury, 
or  If  the  case  be  tried  without  a  jury,  the 
finding  of  the  court  be  In  favor  of  the  plaln- 
tlft  and  against  the  defendant  judgment 
shall  be  entered  for  Hie  restitution  of  the 
premises,"  etc.  Nothing  Is  said  ss  to  the 
form  of  tbe  verdict  Here  the  verdict  was 
In  favor  of  the  plaintlEC  for  $175.  Under 
the  pleadings  this  amount  was  for  damages 
for  the  unlawful  detention  of  tbe  property. 
ITnder  section  5542,  supra,  the  court  was  ex- 
pressly authorized  to  pronounce  a  judgment 
for  double  this  amount  as  well  as  for  resti- 
tution of  the  premises.  Tbe  vei-dlct  render- 
ed is  In  effect  a  general  verdict  Such  a 
verdict  determines  all  the  material  questions 
of  the  controversy  properly  pleaded  In  favor 
of  the  party  for  whom  the  verdict  Is  render- 
ed. The  jury  could  not  have  found  a  ver- 
dict for  damages  unless  It  necessarily  found 
that  the  defendant  unlawfully  detained  the 
premises.  Besides,  the  court  prepared  two 
forms  of  verdicts,  and  said  to  the  Jury  when 
tbey  were  about  to  retire  to  deliberate:  "I 
have  two  forms  of  verdict  prepared,  gentle- 
men; one,  giving  tbe  title  and  number  <rf 
the  cause,  'We,  the  Jury  In  the  above-enti- 
tled cause,  do  find  for  plalntlCT  In  the  sum 

of  $  If  you  find  for  tbe  plamtUfs,  fill 

ha  the  amount  you  find  In  tbelr  favor,— and 
the  other,  'We,  tbe  Jury  in  the  above-enti- 
tled cause,  do  find  for  the  defendant' "  No 
exception  was  taken  to  this  Instruction  of 
the  court  and  objection  to  the  form  of  tbe 
verdict  under  such  circumstances,  should 
not  now  be  entertained. 

'I'he  api>ellant  set  up  as  a  separate  defense 
that  he  enters  Into  a  verbal  agreement  with 
the  respondents  whereby  tbe  premises  were 
let  to  him  for  the  period  of  one  year,  from 
July  30,  1001,  to  the  2Uth  of  July.  1002,  at 
the  agreed  monthly  rental  of  $156  per  month, 
to  be  paid  on  the  8th  day  of  each  and  every 
month;  that  appellant  has  performed  and 
kept  the  conditions  to  be  performed  by  tabn. 
The  reply  denied  tbe  allegations  of  the  an- 
swer as  to  the  separate  defense.  The  ap- 
pellant attempted  to  show  that  In  addition 
to  the  $156  per  month  which  he  was  to  pay 
to  the  plaintiffs,  be  was  to  pay  to  the  Seattle 
Brewing  &  Malting  Company  the  sum  of 
$50,  on  the  20th  day  of  each  and  every 
month,  for  license  money  advanced  by  said 
brewlug  and  malting  company  when  the  li- 
cense to  carry  on  the  business  of  selling 
spirituous  liquors  on  the  leased  premises  was 
secured:  that  on  the  20th  of  July,  tbe  20th 
of  August  and  the  20th  of  September  this 
amount  was  paid  by  the  appellant  to  the 
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brewing  and  malting  company.  The  court 
excluded  tbe  testimony  aa  Immaterial,  to 
vbicta  an  exception  waa  taken.  The  ecclu- 
Blon  of  this  testimony  Is  assigned  as  error. 
Afterwards  the  offer  was  reviewed,  and  the 
appellant,  OTer  tbe  objection  of  tbe  respond- 
ent8»  was  permitted  to  show  tbe  payment  of 
this  money  to  tbe  brewing  and  malting  com- 
pany.  If  error  was  committed  in  excluding 
the  testimony  when  first  oftoed.  It  was 
cured  by  tbe  anbsequent  action  of  tbe  court 
in  permitting  tbe  appellant  to  Introduce  the 
testimony. 

Tbe  Judgment  of  tbe  court  below  Is  af- 
firmed, with  costa  to  the  respondents. 

BEAVIS.  O.  J.,  and  rUIiLERTON,  HAD- 
LSY.  ANOBBS,  DUNBAB,  and  UOUMT, 
Ji^  concur. 

(28  Wash.  701) 

POST  T.  CITT  OF  SPOKANB.' 

(Supreme  Court  of  WashingtoiL   June  26^ 

1002.> 

APFBAL-DI8MI3SAL,— APFIRMANCIt-LBAVa  TO 

ATTACK  JUDGMENT. 

1.  Wbwe  an  appeal  was  dismissed  on  appel- 
lant's motion,  and  tbe  time  within  which  an< 
other  appeal  can  be  taken  has  paised,  a  motion 
by  respondent  for  judgment  of  afflrmanos  and 
for  costs  should  be  granted. 

2.  Tbe  supreme  court,  on  a  satisfactory 
showing  bdbe  made  to  it,  may  grant  leave  to 
attack  a  judgment  wbten  has  oeca  affirmed 
hy  that  court. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Ju^. 

Action  by  Hiram  L.  Post  against  tbe  city 
of  Spokane.  From  a  Jndgmmt  for  ^alntlff. 
defendant  appealed;  and.  after  an  ordn  dli^ 
missing  tbe  appeal  on  appellant's  motion,  ro- 
spondent  mored  for  Judgment  of  affirmanco 
and  few  costs.  Motion  granted. 

John  P.  Judson  and  A.  H.  Kenyon,  for  ap- 
pellant. Norman  Buck,  Sullivan,  Nuzum  &' 
Nozum,  and  A.  Bf.  Craven,  for  respondoit 

HADLEY,  J.  On  motion  of  appellant  the 
appeal  in  this  case  was  dismissed  at  appel- 
lant's costs.  The  written  motion  to  dismiss 
states  that  the  motion  Is  made  to  enable  ap- 
pellant to  present  a  petition  to  tbe  auperior 
court  to  set  aside  and  vacate  tbe  Judgment 
appealed  fronv,  based  upon  the  discovery  of 
documentary  evidence  after  tbe  appeal  was 
taken,  which,  it  la  alleged,  establishes  tbe 
fact  that  respondent  was  many  years  ago 
paid  by  appellant  for  tbe  same  service  for 
which  the  Judgment  was  rendered.  Be- 
spondent  now  moves  tcr  a  Judgment  in  his 
favor,  and  against  appellant,  affirming  the 
Judgment  of  tbe  court  below,  with  costa  of 
tbe  appeal  taxed  In  favor  of  respondent. 

In  Alien  t.  Catiln,  9  Wash.  603,  38  Pac  78, 
the  appeal  was  dismissed  on  motion  of  tbe 
appellant;  and  the  respondents  in  that  case 
afterwards  moved  for  Judgment  In  this  court 
for  tbe  amount  of  the  Judgment  in  the  lower 


court,  with  Intereet  and  costs  added,  against 
the  appellant  and  tbe  suretlea  in  the  supers 
sedeas  bond.  The  motion  here  Is  to  Uie 
same  eftect.  with  the  exception  that  no  judg- 
ment is  asked  against  sureties;  the  appellant 
being  a  municipal  corporation,  and  no  appeal 
or  supersedeas  bond  being,  for  that  reason, 
in  tbe  record.  Tbe  appellant  In  the  case 
dted  resisted  tbe  entry  of  Judgment  on  tbe 
ground  that  this  court,  having  ordered  the 
appeal  dismissed,  had  lost  Jurisdiction  of  the 
case.  It  waa,  however,  held  that,  while  the 
appellant  had  the  undoubted  right  to  move 
to  dismiss  his  appeal,  yet  by  so  doing  he 
could  not  place  the  respondents  In  a  worse 
situation  than  they  would  have  been  In  if, 
upon  the  appellant's  neglect  to  prosecute  the 
appeal,  tbe  respondents  had  appeared,  and, 
upon  filing  a.  short  record,  had  procured  a 
dismissal  or  affirmance,  and,  further,  that 
since,  under  aucb  circumstances,  tbe  right 
of  respondents  upon  their  own  motion  to 
have  Judgment  entered  here  against  appel- 
lant and  his  sureties  would  have  been  un- 
questioned, it  followed  that  tbe  same  right 
existed  under  the  circumstances  shown  by 
tbe  record.  In  Agassiz  v.  Kelleber,  9  Wash. 
666,  38  Pac.  221,  the  same  rule  was  followed, 
and  tbe  court  observed  that  the  appellant 
cannot  deprive  tbe  respondent  of  bla  rights 
in  tbe  premises  by  a  voluntary  dlsmissaL 
In  tbe  opinion  In  tbe  last-named  case,  refer- 
ence Is  made  to  section  20,  p.  130,  Laws 
1893,  which  provides  that  no  dismissal  which 
does  not  go  to  the  substance  of  or  tbe  right 
to  the  appeal  shall  preclude  any  jiarty  from 
taking  another  appeal  in  the  same  case  with- 
lu  the  time  limited  by  law.  It  was  sought 
to  dismiss  that  appeal  without  prejudice  to 
the  taking  of  another  appeal.  The  court  de- 
clined to  grant  the  dismissal  absolutely  and 
without  prejudice,  but  in  order  to  render 
the  various  parts  of  tbe  statute  effectual, 
and  to  preserve  the  rl^ts  ot  all  parties, 
granted  what  was  termed  a  "qualified  dis- 
missal"; that  Is  to  say,  the  appellant  was 
permitted  to  take  an  order  dismissing  his 
appeal,  but  tbe  court  retained  Jurisdiction  of 
tbe  cause  for  tbe  purpose  of  permitting  the 
respondent  after  tbe  time  for  taking  the 
appeal  bad  expired,  to  more  for  an  affirm- 
ance of  the  Judgment  In  the  case  at  bar, 
however,  there  is  no  occasion  for  such  qual- 
ified dismissal,  since  the  time  limited  by  law 
within  which  another  appeal  may  be  tak^ 
from  the  Judgment  In  tbe  cause  has  long 
since  expired.  On  tbe  authority  of  tbe 
above  cases,  the  respondent  here  has  the 
undoubted  right  to  have  tbe  judgmrat  af- 
firmed. Tbe  motion  Is  therefore  granted, 
and  the  judgment  is  affirmed,  with  costs 
taxed  against  appellant 

While  respondent's  right  to  have  tbe  Judg- 
ment affirmed  upon  the  record  seems  dear 
under  the  rule  heretofore  eatabllsbed  by  this 
court,  yet  we  do  not  mean  to  be  understood 
aa  holding  at  this  time  that  appellant  baa  no 
remedy  whatever,  based  upon  the  alleged 


■  For  e^lOB  on  vpUeatloa  to  vacate  jadgmant.  "m  a  Pao.  lUA. 
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facts  statM  In  its  motion  to  dlBmlsa  tbe  ap- 
peal, as  hereinbefore  recited.  Upon  satls- 
factorj-  showing  being  made  In  tbls  court, 
le&re  has  been  granted  In  some  Instances  to 
attack  Judgments  which  have  been  affirmed 
here.  We  are  not,  however,  aware  of  any 
paUlshed  decision  which  shows  sn^  leave 
to  have  been  granted.  It  is  manifest  that 
this  court  must  reserve  fo  Itsdf  the  right  to 
determlAe  each  particular  case  fnnn  the 
showing  made,  and  no  g«ieral  rule  can  be 
announced  as  ai^Ucable  to  all  cases.  Cer- 
tainly no  permission  can  be  granted  to  dls- 
torb  the  judgments  affirmed  or  ^tered  by 
this  court  nnless  It  Is  made  reasonably  to 
appear  that  the  ends  of  Justice  require  It. 
But  the  precedoit  of  «itertainlng  and  con- 
sidering such  applications  has  already  been 
established.  Since  our  pubUsbed  Beporte 
contain  nothing  upon  tbls  subject,  as  far  as 
we  are  now  Informed,  we  have  thought  It 
proper  to  make  these  observations  In  this 
connection,  in  order  that  the  precedent  es- 
tablished may  be  more  generally  understood. 

BEATIS,  C.  J.,  and  WHITE,  MOUNT. 
FULLERTON,  and  DUXBAB,  JJ.,  concur. 


(G2  Wub.  828) 

STATE  T.  NICHOLS. 

(Supreme  Court  of  WoshiDstoii.    June  16, 
1902.) 

SUNDAT—PROHIBITION  OF  BUSINESS-POUCB 
POWER— DISCRIMINATION— DUE  PROCESS  OF" 
X-AW-CONSTITUnONAL  UA.W. 

1.  In  the  exercise  of  its  police  power,  a 
state  has  the  right  to  enact  laws  prohibiting 
tiie  conduct  of  business  on  Sunday. 

2.  Balliuger's  Adu.  Codes  &  St.  S  7251,  pro- 
hibiting keeping  open  on  Sunday,  for  the  pur- 
pose of  trade  or  sale  of  goods,  any  store,  etc., 
except  drug  stores  and  livery  stables,  and 
also'  excepting  hotels,  except  as  to  the  sale  of 
llQUor,  is  iiot  iuvalid,  under  Const,  art.  1,  fi  12, 
as  discrimiuatiDg  between  differeut  persons. 

8.  The  act  is  not  anconstituttonal,  uad«  the 
fonrteentb  amendment,  as  depriviog  any  one 
of  property  without  due  process  of  law. 

Appeal  from  superior  court,  Walla  Walla 
comity;  Thos.  H.  Brents,  Judge. 

Dorsey  Nichols  was  charged  with  keeping 
open  a  place  of  business  for  sale.  etc..  of 
goods  on  Sunday.  From  a  Judgment  sustatn- 
Ing  a  demurrer  to  the  informatltm,  the  state 
appeals.  Reversed. 

Oscar  Cain,  for  the  State.  Sharpsteln  ft 
ShBEpsteln,  for  respondent 

BEAYI8,  0.  7.  I>efendant  was  charged 
with  the  crime  of  **keei^ng  open  a  place  ttf 
business  for  sale  and  trade  In  goods,  wares, 
and  merchandise  on  Sunday,  committed  as 
follows:  *  *  *  on  the  21st  day  of  July, 
IWl,  rn  the  county  of  Walla  WoIIa,  •  •  • 
to  wit,  a  store,  for  the  purpose  of  sale  and 
trade  In  goods,  wares,  and  merchandise,  up- 
on the  first  day  of  the  week,  commonly  call- 
■«A.  Sunday."  Upon  arraignment  the  Infor- 
mation was  demurred  to  upon  the  the  ground 


that  the  same  does  not  ebarge  any  crime  or 
oBeaae  against  the  laws  of  the  state  of  Wash- 
ington. The  demurrer  was  sustained,  aid 
the  state  appeals. 

Tbe  InffHrmatlon  Is  framed  mOer  section 
7251«  BalUnger's  Ann.  Codes  ft  8t,  which  is 
as  follows:  *'It  shall  be  unlawful  for  any 
person  or  persons  of  this  state  to  open  on 
Sunday,  for  the  purpose  of  trade  or  sale  ot 
goods,  wares,  and  merchandise^  'any  shop, 
store,  or  building,  or  place  of  bnidness  what* 
ever:  provided,  that  this  section  shall  apply 
to  hotels  only  In  so  for  as  the  sole  of  Intoxl- 
eatlng  llquws  is  concerned,  and  shall  not  ap- 
idy  to  drug  stores,  livery  stables,  or  nnder- 
takov.  Any  person  or  persons  violating  tbls 
section  shall  be  guilty  of  a  misdemeanor  and 
on  conviction  thereof  shall  be  fined  In  any 
sum  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars."  Tb»  only 
qnestton  presented  tor  review  Is  the  validity 
of  the  statute^  The  first  objection  to  the 
statute  urged  by  counsel  for  defendant  scans 
to  suggest  that  Sunday  laws  are  not  within 
the  general  police  powers  of  the*  state.  It  Is 
appnqniate  to  observo  here  of-  this  conten- 
tion that  the  uniform  expression  of  judicial 
opinion,  in  an  unbroken  current  for  cen- 
turies, with  apparently  a  tingle  exception, 
classes  these  laws  peci^arly  within  the  police 
powers  of  the  state.  The  learning  and  Indus- 
try of  counsel  have  favored  the  court  with 
one  case  entertaining  this  exceptional  view 
(Ex  parte  Newman,  0  Cal.  602).  which  has 
snbseqnent^  been  overruled  ta  that  Jurisdic- 
tion In  Ex  parte  Andrews,  18  OaL  ~In 
Koom  V.  Blchards,  2  Ohio  St  SS7,  the  court, 
by  Judge  Thnrman,  observed  of  a  Sunday 
law:  "We  are,  then,  to  regard  the  atatnte 
under  contideTatlon  as  a  mere  municipal  or 
police  regulation,  whose  validity  is  nether 
strengthened  nor  weakened  by  the  fact  that 
the  day  of  rest  It  otjolns  is  the  Sabbath  day. 
Wisdom  requires  tiiat  men  should  refrain 
from  labor  at  least  one  day  In  seven,  and 
the  advantages  of  having  the  day  of  rest  fix- 
ed, and  so  fixed  as  to  happen  at  reenlarly 
occurring  lnt«val8,  are  too  obvious  to  be 
overlooked.  It  "was  within  the  CMiafltntlon- 
ol  competency  of  the  general  assembly  to  re- 
quire this  cessation  ot  labor,  and  to  name 
the  day  of  rest"  Hr.  Justice  Field,  In  Ex 
parte  Newman,  9  Gal.  502,  referring  to  the 
same  subject  said;  **Its  requlremoit  is  a 
cessation  oflabw.  In  Its  enactment  the  lei^ 
lature  has  given  the  sanction  of  law  to  a 
role  of  conduct  which  13m  entire  dvlUsed 
wtu-ld  recognises  as  essential  to  the  phyrical 
and  moral  well-bdng  of  society.  Upon  no 
subject  Is  thore  such  a  con<iurrence  of  opin- 
ion among  philosophers,  moralist^  and  states- 
men of  all  nations  as  on  the  necessltr  ot 
periodical  cessations  from  labor.  One  day  In 
seven  Is  tiie  rule,  founded  In  expertoice  and 
sustained  by  science.  •  •  •  The  proUU- 
tlon  of  secular  business  on  Sunday  Is  advo- 
cated on  the  ground  that  by  it  the  general 
welfare  Is  advanced,  labw  protected,  and  the 
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moral  aod  physical  well-being  ot  society  pco- 
inoted."  To  the  same  effect  are  the  follow- 
ing decisions  and  antliorlties:  FroUcksteIn 
T.  Mayor  of  Mobile,  40  Ala.  725;  Shover  t. 
State,  10  Ark.  250;  Scales  T.  State,  47  Ark. 
47«,  1  S.  W.  7G9,  58  Am.  Rep.  768;  Warner 
T.  Smith,  8  Conn.  14;  Gunn  v.  State,  88  Ga. 
341,  15  S.  E.  458;  LangaWer  T.  Railroad  Co., 
&i  III.  243.  16  Am.  Rep.  650;  Voglesbng  v. 
^tate,  9  Ind.  112;  Megowan  r.  Oom.,  2  Mete. 
<Ky.)  3;  State  r.  Judge.  80  La.  Ann.  1^.  1 
Soatb.  437;  State  T.  AmbB,  20  Mo.  214;  Lln- 
-deDiunller  v.  People.  33  Barb.  548;  Society  for 
Visitation  of  Sick  and  Burial  of  Dead  T.  Com.. 

'  52  Pa.  126,  01  Am.  Dec.  189;  Mayor,  etc.,  t. 
Lfnck.  12  Lea,  499;  Gabd  t.  City  of  Houston, 
29  Tex.  835;  In  re  King  (G.  O.)  46  Fed.  905; 
Ex  parte  Andrews.  18  Cal.  6S5;  EtX  parte 
Bnrke.  S&  Cal.  10,  48  Adl  Rep.  2S1;  Ex  parte 
Koser,  60  Cal.  202;  State  t.  Baltimore  ft  O. 
R.  Co..  15  W.  Va.  362,  39  Am.  Rep.  803; 
Cooley.  Const  Lim.  (5tb  Ed.)  726;  Tied.  Llm. 
175-^88;  Cooley,  Const.  Law.  ^6. .  It  may 
wrfl  be  concluded  that  the  power  of  the  legls- 
latitre  to  enact  these  (aws,  as  an  appropriate 
exercise  of  the  police  power,  Js  set  at  rest  by 
Jndldftl  authority. 

It  follows  from  the  source  and  nature  of 
such  legislation  that  the  inquiry  Into  the  oth- 
er objections  urged  by  counsel  for  defendant 
—that  the  law  is  void  because  It  Invades  the 
rights  of  peraons  and  property,  and  deprives 
the  defendant  of  each  witiiout  due  process  of 
law,  and  tbat  it  discriminates  between  dif- 
ferent classes,  and  Is  therefore  repugnant  to 
section  12,  art  1,  of  our  constitution,  and 

-  the  fourteenth  amendment  of  the  federal  con- 
stttDtlonr-4s  narrowed  to  an  Inqoiiy  Into  the 
reasims  or  motlre  oi  the  enactment  The 
unml  and  substantially  fbe  ancient  and  orig- 
inal Sunday  law  prohibited  secular  occupa- 
tions on  Sunday,  excepting  works  ot  necea- 
alty  or  Charity.  In  the  legislation  of  all  the 
states  la  the  Union,  except,  It  seems,  in  BII- 
nols,  the  substantial  features  of  the  law  are 
the  same.  There  have  been  dUferait  views  in 
the  mtnOM  c£  leglslaton  as  to  what  particular 
acta  were  yroxta  ot  necessity  or  charity. 
They  have  been  uniform  in  regarding  all 
noisy  occupatlms  and  amusements  and  trades 
as  within  the  substance  of  the  law.  The 
statute  (section  7251,  supra)  forMds  the  open- 
ing An  Sunday,  for  the  purpose  of  trade  at 
sale  of  all  goods,  wares,  and  merchandise  at 
ai^  phice  of  bualoess  whaterer.  Here  Is 
the  plain  legislative  ezpxesak»i  tiiat  the  sani- 
tary, moral,  and  physical  good  of  the  com- 
munity reqn&es  the  eessatloa  these  labors 
■on  Sunday.  But  excepted  are  hotels,  drug 
stores,  livery  stables,  and  undertakers.  Cer- 
tainly, in  the  view  of  authwlty  and  well-rec- 
ognised principles,  tills  is  no  arbitrary  excep- 
tton;  and,  unless  clearly  so,  it  is  not  within 
the  ptoTiiice  of  tiie  Judiciary  to  Inquire  fur- 
ther into  the  policy  of  the  statute.  The  leg- 
islatnte  is  Itself  primarily  the  Judge  of  how 
ftir  police  restrictions  shall  go.  But  here  it 
Is  apparent  that  the  recognized  excepUon  of 


works  of  necesedty  or  charity  was  in  the  mind 
of  the  legislature.  That  the  legislature  may 
in  ttie  first  Instance  determine  what  are 
works  of  necessity  and  charity  has  been  ad- 
Judged  by  the  highest  authority.  The  general 
Sunday  law  of  Minnesota  prohibited  all  labor 
on  Sunday,  excepting  works  of  necesri^  and 
charity.  Afterwards  the  l^Islatnre  amended 
the  law,  and  provided  "that  keeping  open 
a  barber  ahop  on  Sunday  for  the  purpose  of 
cutting  balr  and  shaving  beards  shall  not 
be  deemed  a  wwk  of  necessity  or  charity.** 
The  supreme  court  (tf  Minnesota,  in  State  v. 
Petit,  77  N.  W.  225,  observed  of  .tlila  proviso, 
and  the  definition  contained  in  it  of  works  of 
charity:  "In  the  exercise  of  the  police  power 
in  establishing  a  day  of  rest,  a  very  large 
discretion  most  be  allowed  to  the  legislature  - 
in  determining  what  Unds  of  labor  or  b^l- 
ness  should  be  prohibited,  and  what  are  and 
what  are  not  w<nkB  of  necessity  or  charity; 
and  unless  their  dasslflcatlon  is  manifestly 
purely  arbitrary,  and  not  founded  upon  any 
substantial  distinction  or  apparent  natural 
reason,  which  suggests  the  necesslly  or  pro- 
priety of  dlffereat  legislation,  the  courti  have 
no  right  to  Interfere  with  the  exercise  of  leg- 
islative discretion.  Courts  wrlll  take  Judicial 
notice  of  the  fact  tiiat,  in  view  of  the  cus- 
tom to  keep  barbtr  shops  open  In  the  evening 
as  well  as  In  the  day,  tbe  employes  in  them 
work  more,  and  during  later  hours,  than  those 
engaged  Id  most  any  other  occupations,  and 
this  is  especially  true  on  Saturday  aft^oons 
and  evenings.  *  *  The  same  case,  up- 
on appeal  to  the  supreme  court  of  the  United 
States  (Petit  Minnesota,  177  U.  S.  164,  20 
Sup.  Ot  900,  44  U  Ed.  71^,  was  reviewed, 
and  the  opinion  ot  the  state  court  commended 
and  afOrmed,  and  it  was  observed:  "We 
recognize  the  force  of  the  distinctions  suggest- 
ed, and  perceive  no  adequate  ground  for  In- 
torferlng  with  tiie  wise  discretion  confessedly 
necessarily  exercised  by  the  stat«r  in  these 
mattns,  by  holding  that  the  dasslflcation 
was  so  palpably  arbitrary  as  to  bring  the 
law  into  conflict  with  the  federal  omstltu- 
tion."  In  Stato  t.  Judge  of  Section  A  (La.) 
1  South.  487.  the  constitutionality  of  a  Sun- 
day law  was  under  consideration.  Its  salient 
object  was  to  require  the  closing  of  all  places 
of  business,  with  tbe  exception  of  certain  des-  . 
ignated  classes,  from  12  o'clock  on  Saturday 
night  until  12  4^clock  on  Sunday  night  of  each 
we^  and  the  ponishment  of  the  violation 
thereof  by  crlndnal  penalties.  It  was  urged 
tliat.the  law  conflicts  with  the  fourteenth 
amendment  of  the  federal  constitution,  and 
with  the  stato  constitution,  declaring  the 
right  to  the  enjoyment  of  life,  liberty,  and 
properly.  The  court  obsored,  in  niAioIdlng 
the  validity  of  the  statute:  "There  eclsts  a 
remarkable  consensus  of  snthorlty  that  the  . 
establishment  of  a  cumpulsory  day  of  rest  In 
each  we^  is  a  legitimate  exercise  of  the 
police  power.  Such  laws  have  been  passed 
In  nearly  evwy  state  of  the  Union,  and  their 
constitutionality  has  never  been  successfully 
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questioned  In  but  a  single  case  within  our 
knoAvledge,— that  of  Ex  parte  Newman,  9  Cal. 
502,— and  it  was  auhsequently  overruled  by 
the  same  court  In  parte  Andrews,  18  CaL 
678."  And  meeting  the  objection  of  inequal- 
ity, It  l8  observed:  "It  only  remains  to  con- 
sider the  objection  urged  against  the  law  on 
the  ground  of  Inequality,  because  of  the 
numerous  exceptions  contained  in  the  act. 
The  objection  has  not  the  slightest  force. 
The  law  Is  not  unequal  In  any  constitutional 
sense.  No  person  In  the  state  Is  permitted 
to  pursue  any  of  the  prohibited  callings  on 
Sunday.  Every  person  Is  at  liberty  to  pur- 
sue those  which  are  excepted.  The  same  dis- 
cretion which  authorizes  the  legislature  to 
determine  that  the  public  health,  welfare, 
and  convenience  required  the  adoption  of  the 
general  rule  equally  authorized  It  to  exempt 
from  its  operation  certain  specified  callings, 
on  the  ground  that  the  public  welfare  and 
convenience  would  be  more  hindered  than  ad- 
vanced by  the  suspensions  of  such  callings. 
It  la  not  for  us  to  control  the  lawmaking 
power  in  such  a  case,  or  to  require  It  to  fit 
Its  laws  to  a  Procrustean  bed  of  our  own 
construction."  Counsel  for  respondent  have 
not  furnished  the  authority  of  a  case  that 
has  adjudged  a  statute  so  broad  as  ours  in- 
valid because  of  its  exceptions  or  on  the 
ground  of  Inequality.  On  the  contrary,  there 
seems  to  be  practical  uniformity  in  the  con- 
struction of  similar  statutes  in  those  courts 
where  the  question  has  been  raised.  In  Ex 
parte  Koser,  60  Cal.  1T7,  the  statute  was 
sections  300  and  301  of  the  Penal  Code.  Sec- 
tion 300  declared  that  every  person  who  keeps 
open  on  Sunday  any  store,  workshop,  bar, 
saloon,  banking  house,  or  other  place  ot  busi- 
ness, for  the  purpose  of  transacting  busings 
therein,  was  punishable  by  fine  and  imprison- 
ment Section  301  provided  that  botela, 
boarding  houses,  barber  shops,  baths,  mar- 
kets, restaurants,  taverns,  livery  stables,  or 
retail  drug  stores,  or  such  manufacturing  es- 
tablishments as  are  usually  kept  in  continu- 
ed operation,  were  excepted  from  the  opera- 
tion of  the  section.  The  validity  of  this 
statute  was  upheld,  against  the  objection  that 
it  was  a  special  .law,  and  also  violative  of 
section  21,  art.  1,  of  the  state  constitution, 
which  reads,  "Nor  shall  any  citizen  or  class 
of  citizens  be  granted  privilege  or  immuni- 
ties which  upon  the  same  terms  shall  not  be 
granted  to  all  citizens,"  and  section  11  of  the 
same  article,  prescribing  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion." The  court  observed:  "The  exclusion 
made  by  section  301  was  not  arbitrary;  and  the 
discrimination  was  reasonable.  It  was  very 
easy  to  perceive  that  there  are  features  In 
the  character  of  the  callings  referred  to  In 
section  SOI,  and  In  their  r^ation  to  the  com- 
munity In  which  they  exist,  which  render 
such  exclusion  proper,  and  one  upon  which 
the  legislature  might  wisely  exercise  Its  Judg- 
ment In  leaving  tbem  unaffected  by  penal  en- 
actment It  1>  consistent  with  this  view  to 


conclude  and  hold  that  such  a  law  Is  a  gen- 
eral one,  uniform  In  its  operation,  and  that 
by  it  no  privilege  or  immunity  is  granted, 
80  as  to  bring  it  In  conflict  with  the  clause  o£ 
the  constitution  alwve  referred  to."  In  liber- 
man  V.  State,  26  Neb.  404,  42  N.  W.  419,  18 
Am.  St  Bep.  791,  a  municipal  ordinance  of 
the  city  Of  Uncoln  declared,  in  substance, 
that  it  was  unlawful  for  any  business  house, 
bank,  store,  saloon,  or  any  office  to  be  open, 
or  for  any  person  to  be  admitted  thereto  for 
general  business,  on  Sunday,  excepting  physi- 
cians, telephone  and  express  offices,  photo- 
graph gallerl^,  railroad  and  telegraph  offices, 
hotels,  restaurants,  cigar  stores,  eating  houses. 
Ice-cream  parlors,  and  fruit  stands.  The 
court  upheld  the  validity  of  the  ordinance, 
ruling  there  was  no  discrimination  in  the  or- 
dinance against  the  d^endant's  business, 
which  was  that  of  keeping  open  a  store  in 
which  was  a  general  stock  of  ladles'  and 
gentlemen's  furnishing  goods.  In  Bohl  t. 
State,  3  Tex.  App.  683,  the  statute  before  the 
court  was  the  Sunday  law,  which  made  It  a 
misdemeanor  for  any  dealer  in  a  lawful  busi- 
ness to  sell  or  barter  goods  on  Sunday,  except 
drugs  or  medicines,  within  the  limits  of  any 
city  or  town,  it  was  urged  against  the  va- 
lidity of  the  law  that  It  was  a  special  and 
local  one.  The  court  observed,  in  upholding 
the  constitutionality  of  the  statute,  or  any 
particular  limits  to  its  operation,  other  than 
Its  applicability  to  towns  and  cities  alone: 
"The  merchant  and  trader  pursuing  his  busi- 
ness in  every  city  or  town  in  the  state  Is 
equally  alike  subject  to  Its  provisions  and 
liable  to  its  penalties.  It  appears  to  us  that 
It  might  with  equal  propriety  be  claimed  that 
almost  one-half  the  laws  found  upon  our 
statute  books  are  local."  In  People  v.  Belief, 
99  Mich.  151,  57  N.  W.  1094,  22  L.  R.  A.  696, 
41  Am.  St  Rep.  589,  a  Michigan  statute  mak- 
ing It  unlawful  for  barbers  to  carry  on  their 
business  on  Sunday,  and  excepting  from  Its 
operation  such  persons  as  conscientiously  be- 
lieved the  seventh  day  of  the  week  should 
be  observed  as  Sunday,  was  adjudged  valid, 
against  the  objection  that  It  was  In  conflict 
with  the  fourteenth  amendment  to  the  federal 
constltatlon,  and  .the  provision  of  the  state 
constitution  inhibiting  class  legislation.  Tlie 
court  there  quotes  with  approval  Ju^e  Cool- 
ey's  definition  of  "public  legislation,"  as  fol- 
lows: "Laws  public  in  their  objects,  may, 
unless  express  constitutional  provision  for- 
bids, be  either  general  or  local  in  their  appll* 
cation.  They  may  embrace  many  subjects 
or  one,  and  they  may  extend  to  oU  citizens,  or 
be  confined  to  particular  classes,  as  minors 
or  married  women,  bankers  or  traders,  and 
the  like.  •  •  •  The  legislature  may  also- 
deem  It  desirable  to  prescribe  peculiar  rules 
tor  the  several  occupations,  and  to  establish 
distinctions  In  the  rights,  obllgatlonB,  duties, 
and  capacities  of  citizens.  The  business  of 
common  carriers,  for  Instance,  or  of  bankers, 
may  require  special  statutory  regulations  for 
the  general  beaeflt;  and  It  may  be  matter 
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of  public  policy  to  ^TO  laborers  In  one  bnal* 
ness  a  specific  lien  for  their  wages,  when 
It  would  be  Impracticable  or  Impolitic  to  do 
the  same  for  jwrsons  engaged  In  some  other 
employments.  If  the  laws  be  otherwise  un- 
ot^ecttonabTe.  all  that  can  be  required  In 
these  cases  Is  that  they  be  general  in  their 
application  to  the  class  or  locally  to  which 
they  apply:  and  they  are  then  public  In 
character,  and  ot  tbdr  propriety  and  policy 
the  legislature  must  Judge."  It  is  true,  there 
are  two  or  three  cases  that  have  held  an  act 
which  singled  out  the  business  of  luring 
barber  shops  open  on  Sunday  class  legisla- 
tion, but  tbese  are  opposed  to  the  overwhdm- 
ii^  weight  of  authority.  One  of  these  Is 
Eden  T.  People  (111.)  48  N.  E.  UOB^  82  L.  R. 
A.  6S9,  52  Am.  St.  Rep.  865.  This  was  an 
act  of  the  legislature  which  made  it  unlawful 
to  keep  open  any  barber  shop  or  carry  on 
the  business  of  shaving  on  Sunday.  The 
court  declared  the  statute  invalid  on  the 
ground  that  it  was  tak&ig  property  without 
due  process  of  law,  and  that  It  was  special 
l^shitlcn.  But  the  court  observes:  "This 
state  has  not,  however,  foHowed  the  other 
states  in  the  sdoptlon  of  the  EngUsh  statute, 
hut  we  have  legislated  on  this  subject  for  our- 
selves. In  a  manner  thought  to  be  for  the  best 
Interest  of  our  people."  And  In  Gallfomia  a 
statute  iffohlbltlng  bakers  from  conducting 
business  on  Sunday  was  similarly  hdd  in- 
valid.  But  thbi  case  Is  distinguished  by  the 
supreme  court  of  Oallfomia  from  the  more 
general  law  umder  consideration  in  Ex  parte 
Koser,  supra.  But  counsel  for  respondent 
urge  that  the  ease  of  Tacoma  v.  Krech,  15 
Wash.  206,  46  Pac.  265.  34  L.  R.  A.  68.  ought 
to  determine  the  invalidity  of  the  Sunday- 
dosing  law  under  consideration.  In  that  case 
tbe  defendant  was  convicted  (tf  violating  a 
dty  wdlnanee  which  prevented  barbers  from 
pursuing  tiietr  calling  of  shaving,  or  doing 
any  work  In  connection  vrlth  their  trade,  Tor 
compensation,  on  Sunday.  It  was  adjudged 
invalid  on  one  ground  that  It  was  special  and 
obnwclons  to  the  provision  of  the  constitution 
in  relation  to  spedol  legl8latl<ni.  It  was  said 
that  one  class  of  people  was  singled  out, 
while  others  were  allowed  to  prosecute  their 
work,  and  the  Illinois  and  California  deci- 
sions are  cited.  It  may  be  observed  of  this 
decision  that  the  single  question  of  the  valid- 
ity of  this  municipal  ordinance  seems  to  have 
been  before  the  court.  It  does  not  appear 
what  the  g&aetal  policy  of  the  municipality 
was,  or  whether  tba«  was  any  larger  Inclu^ 
slim  of  prohibited  business  upon  Sunday  than 
that  of  barbers.  But  we  are  satisfied,  upon 
more  mature  consideration,  that  the  conclu- 
siim  in  lYicoma  t.  Krech,  supra,  was  wrong, 
and  it  Is  now  overruled.  In  24  Am.  &  Eng. 
Enc.  Law  (let  Ed.)  p.  534.  It  Is  said:  "Or- 
fUnances  prohibiting  the  sale  on  Sunday  of 
certain  special  articles  of  trade  have  been 
attacked  as  being  class  legislation  and  mak- 
lug  unjust  discriminations.  The  rule  is  that 
the  municipality  is  vested  with  discretion  as 


to  wbat  restrictions  upon  trade  are  necessary 
for  the  public  welfare,  and  an  exercise  of  this 
discretion  will  not  be  Interfered  with  by  the 
courts  unless  It  is  clearly  unreasonable  or 
oppressive."  In  State  Consldlne,  16  Wash. 
35U^  47  Pac.  756,  the  statute  which  forbade  the 
employment  of  females  In  places  of  amuse- 
ment wherdn  Intoxicating  liquors  wrae  sold 
was  before  the  court;  and  It  was  urged  in  ob- 
jection to  its  validity  that  it  abridged  the  priv- 
ileges and  Immunities  of  a  cortaln  class  of 
citizens,  deprived  them  of  pro^rty  without 
due  process  of  law,  and  was  special  legisla- 
tion, ^e  statute  was  uphdd,  and  it  was  ob- 
served: *^e  legislature  Is  the  supreme  au- 
thwi^,  within  constitutional  Umitatlons,  to 
determine  what  Is  and  what  is  not  an  im- 
moral bu^ness  or  a  nuisance;  and,  when  it 
has  so  determined.  Its  enactment  is  valid, 
unless  the  legislative  act  is  drarly  partial,  ar- 
bitrary, and  oppressive."  It  Is  concluded,  up- 
on principle  and  authority,  that  the  statute 
under  consideration  is  a  valid  exercise  of  I^- 
islatlre  power,  and  here  Is  the  limit  of  Ju- 
dicial Inquiry. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith 

DUNBAR,  WHITE,  HADLBY,  MOUNT, 
and  ANDERS,  JJ.,  concur. 


(2S  Wash.  677) 

STATE  ex  rel.   RICHARDSON  r.  SUPE- 
RIOR COURT  OF  KING 
COUNTY. 

(Supreme  Court  of  Washington.    June  24, 

1002.) 

WILLS— ANNULMENT— PROCBEDINOS— APPEAL- 
ABLE ORDERS  —  EFFECT  ON  EXECUTOR'S 
POWERS  —  PRESERVATION  OP  STATUS  OF 
PARTIEa--CERT10RARI-ORDBIU  IN  AID  OF 
APPELLATE  JURISDICTION. 

1.  Inasmuch  as  2  BaUiDger'a  Ann.  Codes  & 
St.  S  6116,  provides  that  where  a  will  is  &□• 
nulled,  or  the  probate  thereof  revoked,  the 
costs  of  the  proveediuffB  shall  he  paid  out  of 
the  estate,  a  superseueas  bond  Is  not  essen- 
tial to  the  riebt  of  an  executor  nuder  a  will 
which  Is  auDiuled  to  ajveai  from  the  ordn  of 
annulment. 

2.  Where,  after  a  will  was  annulled,  a  pre- 
vious will  of  the  same  testator  was  admitted 
to  probate,  an  order  thereafter  entered,  of 
which  the  executor  under  the  auQulled  will  had 
110  formal  notice,  but  which  he  resisted  by  a 
couuter  petition,  granting  general  admin'stra- 
tioD  under  the  will  last  probated,  and  autbor- 
izing  distribution  notwitnstnuding  an  appeal 
by  the  executor  from  the  order  of  annulment, 
Tvas  appealable,  as  being  an  order  after  judg- 
ment affecting  n  substantial  right,  of  which 
the  executor  had  sufBcient  notice  to  cast  upon 
him  the  burden  of  appealiug  therefrom,  if  he 
wished  to  have  it  reviewed,  and  hence  not 
subject  to  review  on  certiorari. 

3.  Where  one  will  is  annulled,  and  a  pre- 
vious one  of  the  same  testator  is  admitted  to 
probate,  an  appeal  from  the  order  of  annul- 
ment reinstates  the  executor  uuder  the  will 
annulled  only  in  so  (ar  as  is  necessary  for  him 
to  maintain  the  appeal,  but,  pending  such  ap- 

fieal,  the  court  should  direct  tiie  status  of  the 
itigants  at  the  time  thereof  to  be  preserved. 

T  2.  See  GerUorari,  vol.  «,  Cent  Dig.  S3  E.  24,  25. 
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4.  Where  oiie  will  Is  aunuUed,  and  a  prerknu 
one  of  the  same  testator  is  admitted  to  pro- 
hate,  under  which  general  admiuistration  is 
granted,  with  authority  to  distribute  notwith- 
standiuft  an  appeal  from  the  order  of  anniil- 
ment,  on  certiorari  to  review  the  order  graut- 
iug  such  administration  the  appellate  court, 
in  aid  of  its  appellate  jurisdiction,  will  pro- 
hibit the  distribution  of  me  estate  pending  the 
appeal,  though  the  certiorari  Is  retased. 

Certiorari  by  the  state,  on  relation  of  .W. 
F.  Blcbardson,  against  the  superior  court  of 
King  county,,  to  review  an'  order  appoint- 
ing a  general  administrator  notwithstanding 
an  appeal  by  relator  from  an  order  annul- 
ling decedenfB  will,  under  which  he  was 
executor. 

Edward  B.  James,  for  relator. 

HADT^,  J.  This  Is  an  original  appU- 
cation  in  this  court  for  a  writ  of  certiorari 
directed  to  the  superior  court  of  King  conn- 
ty  and  the  Etonorable  Boyd  3.  Tsllman,  one  of 
the  Judges  thereof.  The  appUcatltm  shows 
that  on  the  14th  day  of  April,  1901,  one 
Charlotte  B.  Blcbardson  died  testate,  lesT- 
Ing  an  estate  of  real  and  personal  property 
in  said  King  county;  tiiat  on  the  IStli  day 
of  April,  1901,  there  was  presented  to  said 
superior  court  the  last  will  and  testament 
of  the  deceased,  ns  encuted  by  her  on  the 
24th  day  of  June,  1887,  and  on  said  UStb 
day  of  April  said  superior  court  made  an 
order  admitting  said  will  to  probate,  and 
appointing  relator  executor  of  the  estate,  In 
accordance  with  the  terms  of  said  will;  tiiat 
thereafter  relator  gave  a  bond,  which  was 
approved  by  the  court,  and  thereupcm  let- 
ters testamentary  were  issued  to  relato; 
that  thereafter  one  Emellne  Moore  filed  a 
petition  in  said  court,  alleging  that  said  de- 
ceased was  not  of  sound  mind  at  the  time  of 
executing  the  will  aforesaid,  and  praying 
to  bare  the  same  set  aside;  that  a  contest 
was  thereupon  bad  concerning  the  competency 
of  the  deceased  to  make  said  will,  and  vsoa 
a  trial  of  the  issues  raised  by  said  contest 
the  court  determined  that  said  deceased  was 
not  of  sound  and  disposing  mind  at  the  time 
of  executing  sold  will,  and  that  the  same 
was  null  and  void,  to  which  effect  Judgment 
was  entered  February  19,  1902;  that  afto* 
the  entry  of  said  Judgment,  but  before  the 
time  allowed  by  law  for  appealing  therefrom 
had  expired,  said  Bmeline  Hook  presented 
to  the  Honorable  Boyd  J.  Tallman.  sitting 
as  Judge,  a  paper  writing  purporting  to  be 
a  win  of  said  deceased,  made  by  her  on  the 
3l8t  day  of  October,  1892,  snd  upon  the 
petition  of  said  Bmeline  Moore  the  said  pa- 
per writing  was  ffli  the  8d  day  of  March, 
1902,  by  wder  of  the  said  Judge,  admitted  to 
probate  as  the  last  wlU  and  testamcoit  of 
the  deceased;  that,  on  the  Sfh  day  of  March 
following,  one  Frank  B.  Atkins  filed  a  peti- 
tion praying  that  letters  testamentary  witb 
the  will  annexed  might  issue  to  bim,  and 
that  he  might  administer  upon  said  estete 
under  the  terms  of  said  alleged  will  last  ad- 


mitted to  probate;  that  after  said  proceed- 
ings were  had,  r^ator  gave  notice  that  be 
appealed  to  thhi  court  from  Oie  aforesaid 
judgmmt  annulling  the  will  first  admitted  to 
probatQ,  and  on  the  same  day*  filed  an  ap- 
peal bond  in  the  sum  of  9300,  and  that  said 
appeal  Is  still  pending  and  In  full  force; 
that  thetcftfter,  on  the  8th  day  of  April,  1802. 
tbe  petltiim  of  said  Frank  B.*  Atkins  came 
on  to  be  heard  before  tbe  said  Judge,  and  at 
said  time  relator  aiq^eared,  and  by  petition 
prayed  tiw  court  to  set  aside  or  suspend  its 
order  of  March  3d  admitting  to  probate  the 
alleged  will  dated  October  31,  1892,  and  to 
suspend  all  further  proceedings,  other  than, 
appointing  a  special  admluisirator,  until  tbe 
appeal  to  this  court  could  be  heard  or  de- 
termined; thfit  relator's  said  petition  was 
denied  1^  said  Judge,  and  thereupon  a  de- 
cree was  entued  appointing  said  Atkins 
general  administrator,  with  tiie  will  annex- 
ed, of  the  estate  of  said  deceased,  and  let- 
ters of  administration,  with  tbe  saU  alleged 
will  annexed,  were  Issued  to  said  Atklna; 
and  he  Is  now  adndnlstering  npon  said  es- 
tate; that  unless  a  writ  of  certiorari  shall 
issue  herein,  the  estete  of  said  deceased  will 
be  distributed  long  before  said  appeal,  can 
be  heard  and  determined. 

It  la  tlinB  sou^t  by  relator  to  review  tbe 
action  of  the  superior  conrt  In  admitting  to 
probate  the  will  of  18^  and  in  appolntlos 
Bsld  Atkins  administrator  with  said  will  an- 
n<«ed.  Belatw  urges  that,  by  bis  appeal 
from  tite  Judgment  annulling  the  will  un- 
der whldi  he  was  appointed  execu^,  all 
further  proceedings  were  stayed.  Respond- 
ent contends  tiiat  further  proceedings  were 
not  Bteyed  in  tbe  absence  of  a  supersedeas 
bond.  It  Is  doubtful  If  tbe  siqMgrsedeas  bmd 
would  serve  any  purpose  In  such  a  case. 
Relator  having  been  appointed  executor  of 
a  will  which  had  been  admitted  to  probate, 
his  right  to  defend  the  validity  thereof,  even 
to  the  extent  of  an  appeal,  cannot  be  seri* 
onsly  disputed.  Provision  is  made  by  stat- 
ute that  the  estate  itself  Shall  pay  tin  costs 
and  expenses  resulting  tnm.  a  will  contest. 
Section  6110,  2  Balllngex's  Ann.  Codes  & 
St,  1«  as  follows:  "The  fees  and  expenses 
diall  be  paid  by  tiie  losing  party.  If  the 
probate  be  revoked  or  the  will  annulled,  tbe 
party  who  shall  have  resisted  such  revoca- 
tion shall  pay  the  cost  and  expenses  of  pro- 
ceedings oat  of  tiie  property  of  the  deceas- 
ed." It  thus  appears  tliat^  even  tC  relator 
should  not  prevail  np<m  his  appeal,  the  costs 
and  fiipeiises  must  be  paid  by  tbe  estete  It- 
sdf.  Belator  has  sppealed  In  bis  represen- 
tative, and  not  In  his  individual,  capacity; 
and  no  individual  liability  can  arisen  for  tbe 
reason  that  he  is  acting  in  bdialf  of  the  will, 
which  was  once  admitted  to  probate,  and 
also  in  behalf  of  those  claiming  under  It.  It 
becomes  the  duty  of  an  executor  wAer  sucb 
circumstances  to  defend  against  an  attack 
upon  the  will  which  he  reinresente,  and  the 
legislature  hss  properly  provided  that  the 
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expense  thereof  aball  be  paid  from  the  es- 
tate Itself.  Should  an  execntor  give  a  cost 
boiid  on  appeal  In  such  a  case,  a  personal 
liability  does  not  arise  th^ou.  since  the 
estate  must  pay  the  costs.  If  the  estate 
most  pay  the  costs  of  proceedings.  It  is  dif- 
ficult to  see  how  damages  In  favor  of  the 
estate  may  be  predicated,  which  could  be 
secured  by  a  so-called  supersedeas  bond,  i 
Such  a  bond  would  be,  In  eftect,  given  to 
the  estate,  but  to  be  paid  by  the  estate  Itself. 
We  therefore  think  tbe  absence  of  a  super- 
sedeas bond  does  not  affect  the  rights  of  the 
parties  pending  appeal  in  such  a  case.  To 
what  extent,  then,  are  furtba '  proceedings 
stayed  by  the  appeal.  If  at  an?  Does  tbe 
appeal  have  the  effect  to  authorize  relator 
to  continue  acting  for  all  purposes  as  exec- 
utor, notwithstanding  tlie  jui^ent  entered 
by  the  court?  We  think  not  The  appeal 
has  the  effect  to  continue  him  as  executor 
for  OtB  purposes  of  the  appeal,  but  it  does 
not  revive  all  his  general  powers  as  exec- 
ntae,  tince  the  judgment  cl  the  court  Is  ex- 
pressly  to  the  dlect  that  such  powers  no 
kmger  exist  It  the  appeal  should  have  the 
eOtet  to  restore  all  the  general  powers  of 
execntor,  then  the  relator  by  his  own  voli- 
tion, through  his  api^eal,  could  re-create  him- 
self execntor,  with  full  power  to  settle  and 
distrlbnte  tbe  estate  In  deOance  the  Judg^ 
ment  of  the  court.  We  tbhik  the  correct 
rule  was  announced  In  Be  Groslffl's  Estate, 
65  GaL  382,  334.  4  Pac.  109, 110.  The  court 
says:  "The  Code  provides  for  an  appeal 
from  tbe  order  of  revocation,  and  thoefore 
tbe  statute  keeps  alive,  ad  tntnim,  appel- 
lant's diaracter  as  executor  for  the  pur- 
poses of  tbe  appeal;  but  bi  all  other  re- 
spects the  powers  and  functions  of  tbe  for- 
mer executor  are  suspended  when  the  revo- 
cation Is  ended.  Code  Civ.  proc.  S  1331.  If 
bis  powers  can  be  fully  revived  by  an  app^, 
he  cannot  only  control  the  orders  of  the 
lower  court,  but,  of  his  own  volition,  re- 
create himself  an  executw."  It  was  held  In 
the  above  case  that  biasmnch  as  the  ap- 
peal did  not  revive  the  power  of  the  exec- 
utor, the  court  had  power  to  appoint  a  spe- 
c-ial  administrator  to  take  charge  of  the  es- 
tate pending  tbe  determination  of  tbe  ap- 
peaL  The  case  of  In  .  re  Moore's .  Estate 
(Cal.)  24  Pac.  846,  is  to  the  same  ^ect,  and. 
furth»moi-e,  intimates  that  while  it  Is  with- 
in Ae  power  of  the  court  to  appoint  a  spe- 
cial administrator  during  tbe  period  of  sus- 
pensiw  by  appeal,  yet  It  has  not  power  to 
appoint  a  general  administrator  durtaig  such 
period.  In  harmony  with  the  California  rule, 
relator  here  asked  the  supoior  court  to  ap- 
point  a  special  administrator  to  act  pending 
tbe  appeal:  and  It  is  urged  as  proper  mat- 
ter for  review  by  certiorari  here  that  the 
court  appointed  a  general  administrator,  with 
tbe  last  probated  will  annexed,  witb  full 
power  to  proceed  to  final  settlement  and  dis- 
tribution of  the  estate,  notwithstending  re- 
lator's appeal.   It  is  Insisted  by  relator  that 


he  has  no  appeal  from  tbe  order  appointing 
the  general  administrator,  for  the  reason 
that  the  order  was  made  In  an  ex  parte  pro- 
ceeding to  which  be  was  not  a  {tarty,  and 
that  it  Is  not  an  apiiealable  order.  It  is 
urged  that  tbe  order  was  not  mi^e  In  tbe 
original  proceeding  wherein  tbe  Judgment 
appealed  team  was  entered,  bat  in  a  separate 
and  Ind^ndent  iffoceedlng.  and  that  It  was 
not  for  that  rea8<Hi,  an  "order  made  after 
judgment  which  affects  a  substantial  right" 
While  the  order  may  have  been  entered  in  a 
so-called  separate  proceeding  from  the  oth- 
er, yet  it  related  to  the  same  subject-mat- 
ter, vis.,  the  estate  of  the  deceased,  and  was 
In  effect  on  order  made  after  judgment  which 
affected  a  substantial  right  of  relator,  since 
it  authorized  a  distribution  of  the  estete  not- 
withstanding the  appeal.  While  the  pro- 
ceedings may  have  been  separately  dock- 
eted, yet  th^  should  be  considered  as  on^ 
having  in  view  the  one  end,  via.,  .the  set- 
tlement and  distribution  of  tbe  estate  of 
the  deceased.  While  r^tor  may  not  have 
been  formally  made  a  party  to  the  later  pro- 
ceeding, yet  by  his  own  volition  be  became 
sudi  through  his  petition  resisdng  the  ap* 
pointmfflit  of  the  general,  and  asking  the 
appointment  of  a  special,  administrator. 
Treated  as  a  separate  ai^  Indcq^endent  pro- 
ceedhig,  be  therefwe  bore  such  a  relation  .to 
it  as  we  believe  would  have  entitled  him  to 
an  appeal;  and  considering  all  orders  as 
made  in  one  proceeding,  tbonifh  be  was  not 
formally  notified  in  the  first  instance  of  the 
later  application,  yet  he  had  such  actual  no- 
tice and  knowledge  of  tbe  later  order  as  one 
affecting  a  substantial  right  after  judgment 
by  reasim  of  bis  pending  appeal*  aa  we  be- 
lieve cast  upon  falm  tbe  duty  of  appealing  if 
he  desbred  to  review  the  actiim  of  tbe  court 
In  appointing  the  general  administrator. 

Our  conclusion,  theri^ore.  Is  that  the  ac- 
tion of  the  court  is  not  reviewable  here  by 
certiorari,  and  the  writ  Is  denied  for  the 
purpose  of  reviewing  that  matter.  But 
while  we  may  not  review  that  matter  here 
to  the  extent  of  determining  whether  a  gen- 
eral administrator  should  or  shouUl  not  bava 
been  appointed,  yet  it  Is  made  to  appear  that 
there  is  a  possibility  that  tibe  estate  may  be 
distributed  by  the  general  administrator  be- 
fore the  aE^eal  can  be  determined;  tiiereby. 
dissipating  the  frnlte  of  the-  appeal,  should 
tbe  reUitor  prevail  therein.  This,  we  think, 
should  not  be  permitted  by  tbe  court  be- 
low. Tbe  stetus  of  the  parties  litigant 
should  be  preserved  so  as  to  prevent  the 
fruits  of  tbe  litigation  from  being  lost  pend- 
ing the  appeal,  and,  when  It  becomes  nee* 
esaary  in  aid  of  the  appellate  jmrlsdiction  of 
this  court  proper  orders  or  write  will  be  is- 
sued to  secure  that  end.  State  v.  Superlw 
Ct.  of  King  Co.  (Wash.)  66  Pac.  885. 

We  therefore  decline  to  review  the  appoint- 
ment of  tbe  general  administrator,  or  to  in- 
terfere with  bis  custody  of  tbe  estete.  but 
It  is  ordered  that  tbe  lower  court  shall  dl- 
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rect  falm  not  to  make  distribution  of  the  es- 
tate [lending  the  aforesaid  appeal.  His  func- 
tions will  thus,  for  the  time  being,  serve  all 
the  purposes  of  a  special  administrator,  and 
preserve  the  estate  for  those  who  shall  In 
the  end  be  found  entitled  to  It 

REAVIS.  C.  J.,  and  FULLERTON, 
WHITE,  MOUNT,  and  DUNBAR.  JJ..  con- 
cur.  ANDERS,  J.,  concurs  In  result 


(28  Wash.  684) 

TOWN  OP  TUMWATBR  t.  HAItDT  et  al. 

(Supreme  Court  of  WaablDgtou.    Juoe  2S, 
1902.) 

OFFICIAL  BONDS-SIONATUBE— TOWN  TRBAS- 
URSR. 

Under  1  Ballioffer's  Add.  Codes  &  St  S 
998,  providiDR  that  all  the  provisions  of  any 
laws  of  this  state  relating  to  the  official  bonds 
of  otftcers  shall  apply  to  the  bonds  of  town 
treasurers;  section  1526,  reqniriug  at  least 
two  sureties  on  offlcial  bonds,  unless  other- 
wise provided;  and  section  1527,  requirini; 
the  Jnstitication  of  the  sureties  on  the  bonds 
of  the  officers.— where  the  uames  of  the  prin- 
cipal  and  sureties  were  written  in  the  body  of 
a  town  treasurer's  bond,  and  they  all  Bigned 
the  jnstificatiou  attaobed  thereto,  followed  by 
the  offlciai  oath  of  the  treasurer,  though  they 
did  not  sign  on  the  blank  lines  left  for  that 
purpose  at  the  end  of  the  stipulations  and  con- 
ditious,  the  bond  was  valid. 

Appeal  from  supo'lw  cotu*t  Thurston  coun- 
ty; diaries  W.  Hodgdon,  Judg& 

Action  by  the  town  of  Tumwater  gainst 
Charles  Hardt  and  others.  From  a  judgment 
tor  plaintiff,  defendant  G.  Noschka  appeals. 
Affirmed. 

X  W.  Robinson,  for  appellant  Ohaa.  D. 
King,  for  respondent 

PER  CURIAM.  Action  by  respondent  a 
municipal  corporation  of  the  fourth  class, 
against  the  town  treasurer  and  sureties  upon 
bis  official  bond.  Under  instructions  of  the 
coiut,  a  verdict  was  returned  In  favor  of  re- 
spondent From  an  examination  of  the  rec- 
ord and  statement  of  facts,  we  are  satlafled 
that  only  one  legal  question  Is  necessary  (or 
examination  here.  The  official  bond  contain- 
ed the  signatures  of  the  treasurer  and  his 
sureties  In  the  justification  to  the  bond,  and 
'was  signed  nowhere  else.  The  paper  was  a 
printed  official  bond,  with  the  conditions  writ- 
ten therein,  and  the  names  of  the  treasurer 
and  bis  sureties  written  in  the  body  of  the 
bond;  but  the  names  of  the  treasurer  and 
the  sureties  were  not  signed  at  the  end  of 
the  stipulations  and  conditions,  where  blank 
lines  were  left  for  such  signatures.  But  on 
the  same  paper,  and  In  continuous  order,  fol- 
lowlnf;  the  blanks  for  names,  was  the  Justi- 
fication for  the  usual  official  bond.  At  the 
end  of  the  justification  were  the  signatures 
of  the  treasurer  and  his  two  sureties,  affixed 
In  the  handwriting  of  each,  and  subscribod 
and  sworn  to  before  the  town  clerk;  and  Im- 
mediatetj  following  was  the  offlcIiU  oath  of 


the  treasurer,  subscribed  and  sworn  to  by 
him  before  the  town  eierk.  It  Is  urge<l  by 
counsel  for  appellant  that  the  bond  was  not 
signed  by  the  sureties  or  principal;  that  the 
justification  was  no  part  of  the  bond,  and 
had  no  relation  to  It;  therefore,  that  plain- 
tiff's cause  of  action  failed,  and  judgment 
should  have  been  entered  for  defeadants. 
Section  908,  1  Ballinger's  Ann.  Codes  &  St., 
provides,  relating  to  such  bonds:  "All  the 
provisions  of  any  laws  of  this  state  resting 
to  the  official  bonds  of  officers  shall  apply  to 
such  bonds  except  as  hereinafter  provided." 
Section  1520,  1  Ballinger's  Ann.  Codes  &  St. 
prescribes  that  unless  otherwise  especially 
provided,  there  shall  be  at  least  two  sure- 
ties upon  the  official  bond  of  every  officer. 
Section  1527  provides  for  tbe  justification  of 
the  sureties  upon  the  bonds  of  otber  officers. 
Thus  It  may  be  observed  that  the  signatures 
to  the  justification  were  authorized  by  law. 
and  a  doubt  cannot  be  entertained  that  the 
defendants  executed  tbe  bond  Intentionally. 
The  position  of  the  justification  and  their 
signatures  conclusively  establishes  the  exe- 
cution of  the  paper.  We  are  satisfied  from 
the  evidence  that  the  bond  was  proparly  de- 
livered and  accepted  by  tbe  plaintiff,  and  the 
liberal  provisions  of  our  statute  prescribing 
tbe  effect  of  an  official  bond  confirm  tbe  effi- 
ciency of  tbe  bond  before  us.  Tbe  case  of 
Power  Co.  v.  Hathaway,  18  Wash.  377,  51 
Pac.  471,  Is  In  point  here.  In  that  case  an 
appeal  bond  to  this  court  was  attacked  be- 
cause the  sureties  had  only  affixed  their 
names  to  the  justification  fm  the  bond,  and 
bad  not  signed  the  paper  in  any  other  place. 
It  was  held  that  the  signatures  to  tbe  Justl* 
flcatlon,  where  the  names  appeared  In  tbe 
body  of  tbe  instrument  were  snfflcloit.  and 
the  bond  was  valid. 

Tbe  conclusion  that  tbe  bond  in  anlt  Is 
valid  must  affirm  the  Judgment 

(28  Wub.  7») 

EIRBT  T.  BAINIER-GRAND  HOTEL  00. 

(Supreme  Court  of  Washington.   Jane  27, 

1902.) 

SERVANT— INJURIES— DBFBCTIViB  ELEVATOR- 
DIRECTION  OF  VERDICT— INSTRUCTIONS— 
APPEAL-AMOUNT  IN  CONTROVERSY. 

1.  Where  plaintiff  sued  to  recover  $500  dam- 
ages, aud  recovered  flOO,  the  amount  orig- 
inally in  controversy  exceeded  tSOO,  and  de* 
fendaut  could  appeal. 

2.  Where,  in  an  action  by  a  hotel  employ^ 
for  injury  resulting  from  the  sudden  dropping 
of  an  elevator,  he  alleged  that  it  was  ueces- 
sarr  for  him  to  ride  on  the  elevator  to  deliv- 
er freight  and  that  the  "elevator,  tbrou^  want 
of  proper  repairs  and  a  suflklent  brake,  imme- 
diately dropped  to  the  bottom,"  and  there  was 
no  evidence  to  support  either  of  such  allega- 
tions, a  verdict  should  have  been  directed  for 
defendant. 

3.  Where,  in  an  action  by  a  hotel  employ^ 
for  injury  resulting  from  the  sudden  droppiiiic 
of  an  elevator,  there  was  no  allegation  ur 
proof  that  the  elevator  was  defectiTe  in  con- 
Htruction,  or  that  its  use  was  complicated  an  I 
dangerous,  an  instruction  that  It  was  the  duty 
of  the  employer  to  supply  macliiaery  which 
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was  properly  coiistractcd,  and  to  instruct  his 
aerrants  in  the  use  of  complicated  and  dau- 
gerons  machinery,  was  error. 

Appeal  from  superior  court.  King  county; 
O.  Jacobs,  Judge. 

Action  by  George  Klrby  against  the  Ealn- 
ler-Grand  Hotel  Company.  From  a  Jadg- 
ment  for  plaintiff,  defendant  ^n>eal8.  Be- 
versed. 

Bogle  &  Richardson,  for  appellant  Her- 
t}ert  E.  Snook,  for  respondent. 

WHITE,  J.  Respondent  brought  tWs  ac- 
tion against  the  appellant  for  the  sum  of 
$500  for  personal  Injuries  received  by  him 
while  in  the  employ  of  the  appellant  The 
facts  are  fully  set  out  In  the  evidence  here- 
inafter referred  to.  The  third  and  fourth 
allegations  of  the  complaint  are  as  follows: 
"(3)  That  heretofore,  to  wit,  on  or  about  the 
lOtta  day  of  July,  1899,  this  plaintiff,  while 
regularly  in  the  employ  of  the  defendant  as 
dishwasher  in  its  said  hotel,  attempted  to 
ride  upon  the  elevator  in  said  hotel  build- 
Ing,  which  connects  the  second  floor,  upon 
wblch  is  located  the  kitchen,  with  the  base- 
ment of  said  building,  two  stories  below; 
that  It  was  necessary  for  plaintiff  to  ride 
npon  said  elevator  from  said  second  floor 
to  the  basement  In  order  to  convey  freight; 
that,  immediately  upon  entering  said  ele- 
vator, said  elevator,  throngb  want  of  proper 
repairs  and  a  sufficient  brake,  immediately 
dropped  to  the  bottom  with  snch  violence 
and  force  that  this  plalntiCF  was  thrown 
against  a  barrel  which  was  upon  said  ele- 
'vatoT,  whereby  the  right  side  of  his  face 
was  badly  bruised,  and  his  right  eye  severe- 
ly cut.  In  BO  much  that  It  was  necessary  to 
have  medical  assistance  and  stitches  taken 
in  llie  gash  wblch  was  cut  over  his  right 
eye  as  aforesaid;  and  that  by  reason  there- 
of this  plaintiff  suffered  great  pain,  and  was 
necessarily  confined  In  the  hospital  for  a 
period  of  one  week.  (4)  That  the  defendant 
had  knowledge  of  the  dangerous  and  defeo- 
tire  character  and  condition  of  said  elevator 
at  the  time  this  plaintiff  sustained  his  said 
Injury,  and  negligently  and  carelessly  per- 
mitted the  said  elevator  to  remain  and  con- 
tinue In  Its  said  dangerous  and  defective 
cwdltlon;  that  by  the  exercise  of  ordinary 
care  the  defendant  could  have  placed  said 
elevator  in  a  safe  condition,  but  that,  not- 
withstanding  that  the  defendant  knew  of  the 
dangerous  and  defective  condition  of  said 
elevator,  no  notice  whatever  was  given  to 
this  plaintiff  of  Its  said  condition,  and  the 
defendant  negligently  and  carelessly  permit- 
ted this  plaintiff  to  use  and  ride  upon  said 
elevator  In  Its  said  dangerous  and  defective 
condition,  whereby  this  plaintiff  was  in- 
jured as  aforesaid."  Upon  the  trial  the  jury 
returned  a  verdict  of  $250  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was 
made,  and  the  court  directed  the  respondent 
to  remit  $150,  which  respondent  did.  There- 
upon the  motion  was  overruled,  and  judg- 


ment was  accordingly  entered  against  the 
api)ellant  for  $100,  from  which  judgment  the 
appeal  is  taken. 

The  resitondent  moves  the  court  to  dis- 
miss the  appeal  because  as  to  the  defendant 
the  real  amount  in  controversy  is  less  than 
$200.  The  motion  Is  denied  on  the  author- 
ity of  this  court  laid  down  in  Trumbull  v. 
School  Dlst  No.  7,  22  Wash.  631,  61  Pac. 
714,  and  Bleecker  v.  Railroad  Co.,  S  Wash. 
St  77,  27  Pac.  1073. 

The  respondent  and  witneraes  Ferris  and 
KInnoa  testified  in  chief.  The  respondent  tos- 
tifled  that  he  went  to  work  for  the  appellant 
in  the  kitchen  of  its  hotel  as  a  dishwasher  the 
day  of  the  accident;  that  he  had  never  been 
there  before:  that  three  barrels  of  slop  were 
on  the  elevator,  and  that  they  were  to  be  sent 
on  the  elevator  to  the  basement;  that  he  got 
on  the  elevator;  that  as  soon  as  be  stepped 
on  and  touched  the  rope  the  elevator  went 
"flying  to  the  bottom,"  thereby  causing  the 
Injury;  that  he  had  never  been  on  it  before, 
that  the  man  that  was  there  before  him 
(Kinnoa,  another  dishwasher)  was  there  at 
the  elevator,  and  that  no  one  told  him  not 
to  get  'on,  and  that  he  thought  Kinnoa  knew 
It  was  all  right;  that  he  grabbed  the  rope, 
—the  check  line;  that  he  could  not  stop  it; 
that  the  rope  ran  through  his  bands,  and 
burnt  them;  that  he  was  told  by  Kinnoa  to 
get  on  the  elevator;  that,  as  soon  aa  he 
stepped  on  and  drew  the  check  line,  it  went 
rigbt  down;  that  It  commenced  dropping  be- 
fore he  pulled  the  check  line;  that  he  tried 
to  stop  it  by  pulling  the  check  line;  no  one, 
he  says,  told  blm  not  to  get  on  the  elevator; 
nobody  said  anything  to  him  about  tt;  that 
no  warning  was  given  to  him  about  the 
elevator;  that  the  elevator  was  six  feet  wide 
and  six  feet  deep;  that  he  believed  it  was 
out  of  order;  that  he  did  not  know  what 
was  out  of  order, — something  the  matter 
with  the  weights;  could  not  see  the  weights; 
did  not  see  anything  brol£en;  just  thought 
there  was  something  the  matter.  He  also 
testified  as  to  the  nature  of  his  Injuries. 
Ferris,  who  went  to  work  that  day  with  the 
respondent  as  a  dishwasher,  testified  that 
the  night  before  he  saw  a  man  who  used  to 
run  It  go  down  In  the  elevator  with  a  load; 
that  be  appeared  to  go  down  all  right;  that 
there  was  no  notice  not  to  ride  on  It  at  that 
time;  that,  so  far  as  be  could  see,  the  ele- 
vator was  in  good  repair;  that,  after  the 
elevator  fell  with  respondent  the  engineer 
worked  at  fixing  it;  that  after  it  was  fixed 
a  load  was  sent  down  on  it  and  It  broke 
down.  Kinnoa,  a  Sandwich  Islander,  'tes- 
tified: That  he  had  never  ridden  down  on 
the  elevator,  but  that  he  had  seen  one  otitier 
ride  down.  That  he  had  often  seen  three 
barrels  of  slop  on  it  That  he  (Kinnoa)  was 
standing  by  the  elevator  when  the  respond- 
ent got  on.  That  he  did  not  tell  the  re- 
spondent to  get  on.  That  nobody  told  him 
to  get  on.  "Q.  How  did  the  elevator  work 
that  day?   A.  Well,  the  other  man  was  quit 
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there.  Tlie  elevator  worked  all  rigbt  Of 
course  George  Erespondent],  a  stranger,— he 
don't  know  how  to  ride  the  elevator,  and  he 
dropped  down  the  elevator."  That  the  ele- 
vator worked  all  right  until  respondent  got 
hurt  That  after  the  accident  they  put  a 
sign  on  the  door,  "Do  not  ride  on  the  eleva- 
tor." On  croBs-examlnatlon  this  witness  tes- 
tified: "Q.  What  did  he  [respondent]  do 
when  he  got  on  there?  Did  he  pull  the 
string  or  rope?  A.  Well,  I  was  holding  the 
stilng.  X  told  him,  *That  is  a  brake  of  the 
elevator,*  and  I  give  him  the  rope.  Told  hhn 
to  look  out  for  that,  it  vrill  brake.  Pull  It 
hard,  and  ^en  it  will  stop  It  And  he  get 
a  hold  of  the  rope,  and  he  let  go  a  little,  and 
it  dropped  right  down.  Q.  Yon  told  lilm  to 
hold  the  rope  that  was  the  brake,  did  you? 
A.  Tes,  I  did.  Q.  And  what  did  you  say 
be  did,— be  let  go  of  it?  Did  yon  say  he  let 
go?  A.  Tes,  he  let  go  a  lltUe  bit,— sladced 
a  little.  Q.  And  that  is  what  made  it  drop, 
is  Iti  A.  Yes,  ntr.  Q.  If  he  bad  held  on 
to  tbe  rope,  it  wouldn't  drop,  would  It?  A. 
I  dont  know,  because  I  know  that  boy  was 
ther&  He  took  that  little  rc^.  Of  cou»e, 
that  is  the  brake.  When  he  pulls  it,  it'  stops 
it  Q.  When  George  let  loose  of  that  little 
rope,— the  brake,— It  dropped,  did  It?  A.  I 
don't  know.  Hay  be  be  turned  it  loose  or 
be  didn't  He  was  h<rfdlng  the  rope.  I  don't 
know  whether  be  was  holding  hard  or  not, 
but  It  dropped  right  down.  Q.  You  said  just 
'now  be  turned  it  loose,  and  tbB.%  was  what 
made  it  drop,  didnt  yon?  A.  Well,  I  bdleve 
he  did  turn  it  loose.  Q.  By  Mr.  Snook:  You 
mean,  tbcn,  that  when  the  brake  Is  on,  it 
Inlds  the  elevatw?  A.  Yes.  Q.  And  yon 
have  to  let  loose  of  that  brake  in  order  to 
let  the  devator  go  down  aoyway?  That  la 
what  that  brake  is  there  for,  Is  it?  A.  Yes." 
The  foregoing  Is  snbstantlaJly  all  the  testi- 
mony In  chief  introduced  by  the  respondent 
The  testimony  of  the  appellant  was  anb- 
atantially  as  follows:  Sterenaon,  the  bead 
dishwasher,  in  charge  of  removing  the  r^- 
use,  testlfled:  That  he  told  Tesp<nident  the 
Di^t  before,  when  he  first  came  to  work, 
how  to  work  the  elevator,  and  how  to  let  It 
down;  and  In  the  morning  wbea  the  re- 
spondoit  was  about  to  take  the  load  down 
he  warned  him  not  to  get  on  the  elevator. 
This  conversation  was  in  the  presence  of 
witness  Ferris.  Bte  bad  nevar  seen  any  one 
ctoe  ride  on  it  and  did  not  know  that  any 
cme  else  rode  on  It  That  he  showed  Kinnoa 
how  to  work  the  elevator,  and  told  him  not 
to  ride  on  It  That  the  elevator,  by  the  care- 
lessness <tf  operators  with  the  brake,  had 
fallen  before.  That  the  sign  had  alwaya 
been  np  on  the  Inside  of  the  door  of  the  le- 
vator shaft  which  was  in  plain  view  when 
the  door  was  open,  not  to  ride  on  the  ele- 
vator. That  the  elevator  did  not  work  right 
after  it  fell  with  respondent,  but  alwaya 
worked  right  before.  That  one  stood  by  the 
side  of  the  elevator  to  opwate  it.  Shuffle- 
ton,  a  mechanical  engineer*  testified  that  the 


^vator  was  a  simple  band  device,  appar- 
ently coustructed  for  handling  freight  only. 
Its  general  operation  is  this:  A  manilla 
rope  about  an  inch  In  diametw  passing  over 
a  wheel  at  the  top  of  the  shaft  which  Is 
pulled  by  bond  fw  raising  a  barr^  or  what- 
ever weight  may  be  on  the  cage.  Its  speed 
In  going  down  Is  govoned  by  a  small  hand 
rope,  lurobably  one-half  Inch  in  diameter, 
which  passes  down  the  shaft  alongside  of 
the  cage  The  operation  of  that  brake  Is 
such  that  if  a  person  were  riding  on  the 
cage,  it  would  be  absolutely  necessary  for  him 
to  ke^  a  firm  hold  on  the  rope.  If  he  once 
lost  hold  <tf  that  little  rope  which  contnds 
the  brake,  there  would  be  nothing  to  pre- 
vent the  machine  from  rapidly  running  to 
the  bottMU  at  high  speed,  with  probable  in- 
Jury  to  the  machine  and  the  person  riding 
it  That  such  would  be  the  result  if  the  ma- 
chine was  in  perfect  condition.  Ito  con- 
struction was  such  apparentiy  from  the  be- 
ginning. It  was  plainly  apparent  In  Its  con- 
strnctiffli  that  It  was  nevw  intended  for  peo- 
ple to  ride  in,  because  it  would  require  a 
great  deal  of  skill  for  a  man  to  handle  the 
rope  while  in  the  cage;  for,  if  he  once  lost 
control  of  the  rope,  he  would  find  blmsdf 
In  considerable  danger.  That  the  elevatfnr 
was  a  hand  elevator,  and  was  operated  by 
the  bands  pnlUi^  tt  np  with  a  rope  and  let- 
ting it  down  with  the  tffake  rope;  The 
cage  was  about  8^  by  8  feet"-a  very  small 
machlnei  The  wcdght  It  wonld  carry  would 
dqtoid  upon  tiie  si^orting  device.  Tb\s 
macbtue  was  safe  at  1,000  pounds,  and  would 
carry  this  with  the  brake  propaly  operated. 
It  would  drop  with  no  weUcht  m  it  If  the 
rope  that  works  the  brake  was  manU>uIated 
in  a  wrong  manner.  As  the  elevator  moves 
downward.  It  would  be  necessary  for  the 
opentn  to  let  the  rope  which  controls  the 
brake  slip  through  his  bands,  and  at  the 
sams  time  maintain  tension  owugh  to  let  it 
down.  If  he  should  let  It  get  the  start  of 
him,  he  could  nevor  catch  it  again.  The  op- 
erator stands  Uatlonary  on  the  floor  above. 
The  brake  rope  la  stationary.  He  has  the- 
re^ In  his  right  hand.  It  doea  not  Slip 
through  his  hand.  BSagles,  stationary  engi- 
neer in  the  «nployment  of  appellant  at  the 
time  of  the  acddent  testlfled  that  about  an 
hour  after  the  accldtmt  he  eiamined  the  ele- 
vator: "Q.  What  condition  did  you  find  it 
In?  A.  Found  It  all  O.  K.,  except  the  caUe 
came  off  from  the  vibration  of  the  cage 
going  down.  Q.  The  cable  came  oB  the 
sheave?  A.  Yes,  when  the  cage  struck  in 
the  cellar.  It  rebounded  to  a  crataln  extent, 
and  the  cable  came  off  of  the  sheave.  AIL 
I  had  to  do  was  to  pick  the  cable  up  and  pnt 
It  on  the  sheave."  The  size  of  the  cage,  he 
testified,  was  about  three  feet  by  three  feet 
The  ^vator  <verated  by  a  hand  device,— 
manilla  rope  passing  over  wheels,  one  on  the 
top  and  <Hie  below,  operated  with  a  hand 
brake;  brake  rope  made  fast  to  It  running 
full  length  of  the  shaft  "To  oiwrate  the  de- 
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Tator,  you  most  stand  on  the  kitchen  iSoor, 
and  wben  700  start  your  load  yon  idack 
a-rray  on  the  brake,  and  when  ahe  Is  lowwed 
to  the  cellar  you  are  supposed  to  come  down- 
stairs and  nnk^d,  and  you  must  go  back  to 
the  kitchen  to  raise  the  cage.  Tou  can't 
raise  the  cage  from  below.  A  man  that  was 
Allied,  and  would  not  get  excited,  could  let 
himself  down;  but  If  fhe  cage  got  to  mak- 
ing a  great  reloclty.  of  course  he  would 
bum  his  bands.  He  couldnt  hold  <m  to  the 
rope.  Had  seen  one  man  (Geoi^)  ride 
down.  Warned  him,  if  he  ^ept  that  up,  he 
would  come  down  some  day  fast"  Palmer 
testUed  that  there  was  a  notice  <m  the  door 
before  the  accident  to  the  effect,  "All  per- 
sons  are  prohibited  from  riding  on  this  ele* 
vator."  Woods  testlfled  as  to  the  notice  be- 
ing on  the  door  before  the  accid»it.  Dixon 
testified  he  beard  Stevenson  tell  respondent. 
Just  befcne  the  ac<ddent,  not  to  tide  on  the 
eleratw.  Gibson  testUled  to  the  same  ef- 
fect, and  also  as  to  the  notice  on  the  dow. 
Harrison  testified  as  to  the'  notice  on  the 
door.  Dr.  Eloeber,  the  surgeon  who  attend- 
ed the  resp<mdait,  testified  that  respondoit 
told  him  he  stepped  In  the  kltehen  elevator, 
and  the  thing  went  down,  and  he  burnt  his 
band  with  the  rope  as  It  slid  down;  that  re- 
spondent bad  an  incised  wound  over  the 
right  eye,  quite  a  severe  bum  on  his  hands, 
the  tAce  and  forehead  a  little  bruised.  John- 
son testUled  that  he  heard  Stevenson  warn 
respondent  just  before  the  accident  not  to 
get  on  the  elevatw.  In  rebuttal  the  re- 
spondent d«iled  that  Stevenson  explained  to 
him  how  to  run  the  elevator,  or  that  he 
vramed  blm  not  to  ride  on  it;  and  that  there 
was  a  notice  on  the  door.  The  reason  he 
got  on  was  because  Elnnoa  told  him  to  get 
on.  and  said  it  was  all  right  Nevar  luid 
9tm-  a  contrivance  of  the  sort  Came  to 
work  In  the  afternoon  b^ore  the  accident 
He  did  not  put  the  slops  on  the  elevator. 
Th^  woe  there  when  Klnnoa  told  him  to 
go  down  with  them.  Fenls  testified  that 
there  was  no  noti(»  on  the  door.  Klnnoa 
testified  that  there 'was  no  notice  on  tiie 
door;  that  tiie  notice  was  put  up  the  next 
day,  after  the  respondent  got  hurt  Says 
no  one  told  respondent  to  ride  down.  "Q. 
He  trespondent}  told  you  what?  A.  He  tell 
me  to  ride  the  elevator  down.  He  ride  the 
devator  down.  Q.  Who  ttdd  yon  to  ride  the 
elevator  down?  A.-George  says,  he  says: 
a  go  down  tile  elevator;*  says  all  right;  and 
he  stepped  on  the  levator  platform,  and 
then  I  was  holding  the  rope,  and  I  gave  It 
to  him,  and  told  hfm,  'That  is  the  brake.* 
and  be  got  a  hold  of  that  rope.  He  couldnt 
hi^.lt  It  dropped  rig^t  down." 

The  foregoing  is.  In  effect,  all  the  testi- 
mony In  the  case.  The  only  substantial  con- 
tradiction between  the  respondent's  and  the 
appellant's  testimony  la  as  to  the  notice  on 
Ihe  door  and  as  to  whether  Stevenson  warn- 
ed respondent  not  to  ride  on  the  elevator. 
The  respondent  says  Klnnoa,  a  dishwasher. 


like  himself,  in  the  employment  of  tiie  ap- 
pellant told  him  to  go  down  with  the  slops. 
Klnnoa,  his  own  witness,  denies  this.  At 
the  close  of  the  testlmcmy,  and  after  the  ^v- 
Ing  ot  Instmctlmis  by  the  court  a  peremp- 
twy  instrnctlon  to  find  a  verdict  for  the  ap- 
pellant was  requoBted,  because  there  was  no- 
allegation  In  the  complaint  of  lack  of  notice, 
or  as  to  dai^rerous  machinery.  The  only 
ne^lgence  alleged  was  the  use  of  machinery 
ont  of  repair.  Tha%  was  no  iffoof  to  sus- 
tain such  an  all^ttcm.  The  Instrnctlon. 
was  denied,  and  an  exception  waa  taken. 
The  court  among  other  instructions,  in- 
structed the  Jury  as  follows:  "Elvery  pmon 
who  uses  machine  or  othw  appliances  to- 
carry  on  his  business  owes  It  to  his  employfi, 
first  so  far  as  the  construction  of  that  ma- 
chinery or  these  appliances  are  concwned, 
that  they  shall  be  reasonably  saf  a  and  he  is- 
under  obligations  to  keep  them  in  that  con- 
dition. The  machinery  of  its^f,  oc  these- 
appllances,  may  be  safe  in  Its  cuutructlon, 
but  Its  use  may  be  complicated.  There  are- 
some  propositions  that  apply  to  fliat 
*  *  *  If  the  use  of  api^iances-Hhe  use  of 
them— is  ctmiimcated  and  dangwous,  tbok 
notice  must  be  given  to  the  employ^.  Oh» 
<tf  the  Important  questions  for  yon  to  decide 
in  this  case  is,  was  notice  given  by  the  other 
employes— other  persons  employed  by  tbl» 
corporation— as  to  bow  this  elevator  was  t» 
be  used,  or  was  It  apparent  tctm  looking  at 
the  elevator,  to  a  man  of  Mdlnary  prudence, 
as  to  what  its  safe  use  was?  If  there  were- 
ropes  on  the  outside^  and  Qiey  vrere  the  prop- 
er instruments  by  which  this  levator  should, 
be  used,  and  that  was  apparent  why,  thcA^ 
this  man,  if  he  neglected  to  make  use  of 
those  ropes,  was  guiltr  of  negligence  him- 
self, and  brought  whatever  injury  he  recdv* 
ed  npon  himself,  and  he  cannot  tuM  ttm 
other  party  responsible  for  that  Injury;  but 
if  you  are  of  the  opbalon  fliat  the  proper 
way  to  use  this  elev»tor  was  not  apparott 
to  an  Individual,  then  the  question  of  notice 
presents  itself.  The  elector,  the  evldmce 
shows,  could  be  naed  by  a  careful  auA 
skillful  man  by  going  inside  of  the  le- 
vator and  going  down  with  the  material  sent 
down  with  It  but,  fliat  being  a  dangerous 
use  of  the  levator,  as  I  said  b^ore,  hen  Is 
whore  the  question  of  notice  cranes  In.  If 
he  waa  notified,— If  bis  attention  was  ealled 
to  it— why  he  was  bound  at  least  to  make 
Inquiries  where  the  danger  Is  not  evident, 
apparent  manifest.  If  the  danger  is  mani- 
fest is  apparent  can  be  seen,  if  it  is  se 
manifest  or  apparent  as  to  put  a  person  uptm 
inquiry,  why  then  it  is,  in  tiie  sense  of  the 
law,  open  and  apparent  Under  those  cfr- 
cumstances  no  notice  Is  required,  but  no- 
tice Is  when  the  danger  Is  -latent  and  con- 
cealed, and  the  person,  the  discharge  of  the 
duty  which  he  waa  employed  to  discharge^ 
requires  blm  to  use  these  instmments."  Te 
this  instruction  an  exception  was  taken. 
The  refusal  to  peremptorily  instruct  the  Jury- 
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In  faror  of  appellant  and  the  giving  of  the 
Instruction  quoted  are  assigned  as  error. 
Tliae  is  no  testimony  whatever  aupportins 
the  allegations  of  the  complaint,  or  tending 
to  support  the  same,  "that  it  was  necessary 
for  plaintiff  to  ride  upon  said  elevatw  from 
the  said  second  floor  to  the  basement  in  or- 
der to  convey  freight"  'Hiere  la  no  testi- 
mony that  the  "elevator,  through  want  of 
proper  repairs  and  a  sufficient  brake.  Imme- 
diately dropped  to  the  bottom."  The  testi- 
mony is  that  the  purpose  for  which  it  was 
to  be  used  was  open  and  apparent,  and  that 
It  was  in  proper  repair.  There  is  no  testl- 
nwny  whatever  that  it  was  defectively  con- 
stmcted.  or  its  use  complicated,  or  that  It 
was  not  In  a  safe  condition  for  the  purpose 
for  which  It  was  intended.  The  going  upon 
the  elevator  by  the  respondent  was  not 
ctLUsed  by  the  appellant  It  was  caused,  as 
appears  from  the  testimony  of  reapoodent 
by  the  advice  of  a  fellow  servant;  othav 
wise  through  the  recklessness  of  the  re- 
spondent We  think  the  motion  for  a  per- 
emptory instruction  should  have  been  grant- 
ed. There  was  no  proof,  and  there  was  no 
allegation  in  the  complaint  that  the  elevates 
waa  defective  in  construction,  or  that  Ita 
use  was  complicated  and  dang^us.  The 
part  of  the  Judge's  charge  excepted  to  dealt 
with  the  construction  and  complicated  or 
dangerous  use  of  the  elevator.  There  was 
no  testimony  that  the  elevator  was  out  of 
repair.  It  la  an  established  principle  of 
law  that  the  Instnicttons  to  a  Jury  must  be 
based  upon  and  be  applicable  to  the  plead- 
ings, and  that  Instructions  not  based  on  the 
pleadings  will  be  ground  for  reversal,  if 
there  Is  the  least  tendency  to  mislead.  In 
the  case  of  Bernhard  v.  Reeves,  6  Wash.  424, 
83  Pac.  873,  the  damages  were  alleged  to 
hare  been  caused  by  the  leakage  of  water 
tram  a  water-closet,  and  the  only  allegation 
of  negligence  was  that  the  closet  was  out  of 
repair.  The  court  lDsti;^cted  the  Jury  on  tbe 
theory  that  the  construction  of  the  closet 
was  defective.  This  cotut,  in  its  opinion, 
■aid:  "This  Instruction  would  have  been  too 
broad  if  within  the  issues  made  by  the  plead- 
ings, and,  as  the  Jury  may  have  founded 
their  verdict  upon  this  particular  Instruc- 
tion, the  appellant  would  have  been  entitled 
to  a  reversal ;  and  for  the  greater  reason 
was  the  giving  of  such  Instruction  prejudi- 
cial error  when  we  take  Into  consideration 
the  fact  that  under  the  pleadings  neither  the 
court  nor  Jury  had  anything  to  do  with 
the  character  or  kind  of  closet  placed  in  the 
building."  In  the  case  at  bar  not  only  was 
there  no  allegation  that  the  elevator  was  de- 
fective in  construction,  or  complicated  or 
dangerous  In  Its  use,  but  It  Is  to  be  strongly 
Inferred  from  the  complaint  that  the  re- 
verse was  true,  (or  in  the  fourth  paragraph 
of  the  complaint  it  is  alleged  that  defend- 
ant conld  have  placed  said  elevator  In  a  safe 
conditioD.  The  instruction  in  question  prob- 
ably misled  the  Juiy.  Had  the  court  merdy 


Instructed  the  Jury  on  fiie  only  question 
raised  by  the  pleadings,— as  to  wbetber  the 
elevator  was  out  of  repair  and  wanting  In 
a  sulBclent  brake,— the  Jury  must  have  re- 
turned a  verdict  for  the  defendant  for  there 
was  not  the  sHghtest  proof  ot  those  allega- 
tions made  on  the  trial.  The  elevator  was 
loaded,  and  fell  because  the  brake  was  not 
applied  after  the  elevator  was  started,  and 
not  because  the  elevator  was  out  of  repair, 
or  the  brake  Insufficient  as  allied  In  the 
complaint  The  slippluc  of  the  cable  from 
the  sheave  was  the  result  of  the  fall  of  the 
cage.  Not  <HiIy  was  there  no  ivoof  that  the 
elevator  was  out  of  repair  and  the  brake  In- 
sufficient but  all  the  evidence  In  the  case 
shows  clearly  that  both  elevator  and  brake 
were  In  good  condition  and  repair.  Plain- 
tiff's own  witness  Kinnoa  testified  that  the 
elevator  worked  all  right  until  after  plain- 
tiff was  hurt  and  other  witnesses  testified 
that  the  elevator  was  in  good  condition.  We 
think  that  this  case  falls  squarely  within  the 
rule  laid  down  In  Bernhard  v.  Reeves,  supra, 
that  there  was  not  even  evidence  to  estab- 
lish a  prima  fade  case  for  the  plaintiff. 
The  Jury  should  have  been  instructed  to  find 
a  verdict  in  favor  of  the  appellant  and  for 
that  reason  there  should  be  no  new  trial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  tb* 
action;  appellant  to  recover  coats  of  this  ap- 
peal. 

REAVIS.  G.  J.,  and  HADLBT,  FULLER- 
TON.  ANDERS,  MOUNT,  and  DUNBAB, 
JJ^  concur. 

(M  Wash,  m 
NOLL  v.  CITY  OF  SEATTLB^ 
(SnprMne  Gonrt  ot  WasUngton.   fnly  6, 1902L) 

CmBB-BXCAVATIONS  IN  STREBTS— PBRSOH- 
At  INJURIES— NOnCB  TO  CITT— 
NONSUIT— BVIDENCB. 
Eirldeace  that  a  city  gave  permission  to  a 
private  party  to  make  an  excavation  in  a  street 
which  was  much  traveled,  and  that  the  exca- 
vation was  made,  and  allowed  to  remoio  open 
for  several  days  without  barriers,  and  was  at 
times  naguarded,  though  there  was  not  enffl- 
cient  light  to  show  the  excavation.  Is  aoffldent 
evideuce  of  knowledge  on  the  part  of  the  dty 
to  authorize  the  Aw»pl  of  a  nonsuit  in  an  ae- 
tjou  against  the  dty  for  injuries  received  from 
SDch  excavation. 

Appeal  from  superior  conrt  King  county; 

Arthur  E.  Griffin,  Judge. 

Action  by  Frederick  Noll  against  the  dty 
of  Seattle  for  Injuries  received  from  an  ex- 
cavation Id  a  city  street  From  a  Judgment 
for  plaintiff,  the  defendant  appeals.  Affirm- 
ed. 

W.  E.  Humphrey  and  Bdward  Ton  Tobd, 
for  appellant  Frederick  B.  Bnrcb,  for  re- 
spondent 

RBAVIS,  G.  J.  Action  to  recover  damages 
for  personal  injuries.  It  appears  that  de- 
fendant had  given  permiBSlm  to  a  property 
owner  who  waa  <^ratlng  a  laundry  to  m 
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cover  or  make  an  ncavation  in  Main  street 
Snch  excavation  vras  macte,  and,  while  with- 
ont  tMirrlers  or  cover  around  It,  the  plaintiff 
fell  into  It,  and  Blutained  tbe  injnriea  com- 
plained of.  When  tbe  plalntlfl'B  testimony 
was  concluded,  a  motion  for  nonsuit  was 
made  by  defendant.  Two  grounds  for  non* 
suit  were  urged:  Q.)  <rhat  the  dty  liad  no 
notice  of  the  unguarded  condition  of  the  ex- 
cavation at  the  time  the  accident  occurred; 
and  ^  that  the  plaintiff  was  guilty  of  con- 
tributcnry  n^Ugmce.. 

Relative  to  the  first  gnmnd.  It  may  he  said 
tbe  evidence  on  tbe  pert  of  plalnflff  tended 
to  show  that  tbe  excavation  had  beea  un- 
covered for  several  days,  and  was  at  times 
unguarded;  that  there  was  no  snflBdent  light 
to  show  the  excavation;  and  that  when 
plaintiff  was  injured  there  weaee  no  bar^ 
rlers  for  protection  of  any  sort  around  tbe 
excavation.  It  will  also  be  noted  that  the 
city  had  given  permission  for  tbe  street  to  be 
uncovered  and  the  excavation  to  be  made. 
This  petmisston,  taken  In  connection  with 
the  other  evidence  that  the  eccavatlon  was 
In  a  public  and  mucb-traveled  street,  was 
snflBdent  for  the  jury  to  infer  knowle^^ 
on  tbe  part  of  the  dty  of  Ihe  n^llgent  con- 
dition In  which  the  excavation  was  left  E'er 
a  pertinent  discussion  of  the  knowledge  im< 
pnted  to  defendant,  see  Beall  v.  City  of  Se- 
attle (Wash.)  G9  I^c.  12.  Bdative  to  con- 
tribu1»ry  nc^gence,  the  evidence  showed 
that  plaintiff  bad  engaged  in  a  brawl  some 
two  blocks  from  the  place  of  the  acdduit, 
and  ran  away  rapidly  from  the  pnsons  with 
whom  the  dlfBcnlty  occurred,  and  In  his 
course  ran  into  tiie  frcmt  and  ont  of  Uie 
rear  door  of  a  saloon,  and  through  an  alley 
onto  Main  street,  and  Into  the  excavHtion. 
The  nmnner  in  which  he  got  onto  tbe  street, 
and  the  rate  of  speed  at  which  he  was  go- 
ing, were  foeta  to  be  submitted  to  the  Jary. 

No  error  of  law  appearing  on  the  record, 
the  Judgment  is  affirmed. 

ANDBBS.  HADLBY.  FVLLBRTON. 
MOUNT,  and  DUNBAR^  JJ.,  concur. 


(2s  waA.  an) 

BROWN  T.  UNION  BAYINOS  &  LOAN 
ASS'N. 

(Sapreme  Court  of  Washington.   Jane  24, 
1902.) 

BtaLDINQ  AND  LOAN  ASSOCIATIONS-CANCHI^ 
LATION  OP  CEBTIFIOATES  —  ACTION  BY 
PLBDOEE— NOTIGB  OF  PLBOGB— UBASURB 
OF  DAMAQRS. 

1.  A  pledgee  of  .building  certificates  could 
maintain  au  action  of  damages  a^niust  the 
association  for  the  deatmction  of  Qie  shares 
wtthoDt  exacrting  a  return  of  the  certiticatea, 
althooeb  he  bad  not  acquired  title  thereto  by 
Jadldal  sale  or  otherwise. 

2.  Under  1  BalIfnger*B  Ann.  Codes  &  St. 
S  4294,  providing  that  any  stodcholder  may 
pledge  bis  stock  by  a  delivery  of  the  certifi- 
cates! end  mayj  nevertheless,  represent  the 
■aqie  at  all  me^ings,  and  vote  as  a  atockhold- 
«,  where  a  building  association  paid  tiie  ap-. 


'  parent  owner  the  value  of  shares,  and  cancel- 
ed the  same  without  a  return  of  tbe  certifi- 
catesj  it  was  liable  to  a  pledgee  holdinR  the 
certihcates  thereof  for  damages  re^ultine  from 

,  such  cancellation,  as  neither  notice  to  the  cor- 

Eoratioil  of  tbe  pledge  nor  a  transfer  on  its 
ooks  was  required. 

3.  Where  a  building  association  canceled 
shares  without  requiring  a  return  of  the  cer- 
tificates thereto,  tae  measure  of  damages  to 
the  pledgee  thereof  was  the  amount  of  the 
prindpal  of  bis  dairo  aaaiust  his  debtor  at  the 
time  action  was  bronght,  with  Interest  from 
that  lime  on. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; Jnmes  (J.  McClintou,  Judge. 

Action  by  RoBwell  K.  Brown  against  the 
Union  Savings  &  Loan  Assocla'tion.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

W.  S.  Huflord  and  a  W.  Miller,  for  appel- 
lant TmrnbuU  ft  Trumbull,  for  respondent. 

FULLERTON,J.  Tbe  appellant  Is  a  build- 
ing and  loan  association  duly  incorporated 
under  the  laws  of  tbe  state  of  Or^n.  On 
August  15,  1803.  tbe  appeUant  Issued  to 
James  0.  Saunders,  president  ot  the  Commer^ 
cial  Bank  of  P<«t  Townaend.  a  certificate  for 
50  paid-up  Btaares  of  Its  capital  stock,  of  the 
par  value  of  (100  eacb.  The  shares  were 
tbe  property  of  tbe  Commercial  Bank.  In 
August  1884,  the  respondent  loaned  to  the 
Commercial  Bank  ft^OOO,  takhig  a  certificate 
ot  deposit  therefor,  and  receiving  In  pledge 
as  security,  with  otiier  collaterals,  the  certifi- 
cate for  tbe  shares  of  stock  above  mentioned, 
indorsed  In  blank  by  James  O.  Saunders  as 
president  By  the  terms  of  its  charter,  the 
appellant  was  pilvll^d,  as  its  stock  ma- 
tured, to  call  in,  pay  off,  and  cancel  the  same 
upon  its  books,  and  In  September,  it 
aougbt  to  exercise  this  inlvllege  with  refer* 
ence  to  the  stock  represented  by  this  cerdfl- 
cata  The  board  of  directors  of  tbe  appel- 
lant ordered  tbat  the  same  be  called  in,  ^d 
off,  and  canceled,  pursuant  to  wbicb  Its  man- 
a^g  officers  paid  the  same  to  tbe  Cmnmer- 
dal  Bank,  which  appeared  at  that  time  upon 
Its  books  to  he  the  owner  of  tbe  same,  with- 
out exacting  a  return  of  the  certificate. 
Whether  it  had  notice  that  tbe  certificate  had 
-  been  assigned  to  the  respondent  does  not 
clearly  appear  from  the  record,  nor  dnes  it 
appear  whether  it  made  Inquiry  to  ascertain 
whether  the  Commercial  Bank  still  held  it 
From  Ihe  whole  of  tbe  record,  however,  it 
can  be  Inferred  that  it  ndtba  knew  the  one 
nor  did  the  otha,  but  tbat  it  relied  upon  cer- 
tain provisions  of  Its  by-laws  relating  to  trans- 
fers of  its  stock  to  protect  it  against  the 
Interests  of  persons  not  appearing  upon  its 
books  to  be  the  owners,  or  having  Interests 
In'  its  outstanding  stock.  In  September,  1S96, 
$2^000  wgs  paid  by  the  bank  to  the  respond- 
ent upnn  his  loan,  and  a  new  certificate  of 
deposit  Issued  to  him  for  tbe  reduced  amount, 
and  he  was  permitted  to  bold  all  of  tlie  se- 
curities be  then  held.  Including  the  stock 
certificate,  as  security  for  the  payment  of 
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tills  new  certificate  of  deport  He  was  not 
buFormed  then  that  the  bank  had  received  the 
amount  doe  upon  the  stock  represented  by 
the  certificate,  nor  had  he  any  previous 
knowledge  oC  that  fact  Varloos  sums  were 
paid  upon  the  loan  between  that  date  ami 
May,  1898,  which  reduced  the  amouQl  of  the 
bank's  Indebtedness  to  the  respondent  to  less 
than  ¥3,000.  At  that  time,  the  Commercial 
Bank  closed  its  doors.  Afterwards  an  agree- 
ment was  entered  Into  between  the  bank  and 
Its  creditors,  In  wltlch  the  respondent  Join- 
edf  by  the  terms  of  which  the  creditors  agreed 
to  receive  from  the  bank  10  per  cent  of  the 
amount  due  them,  respectively,  payable  on 
the  Ist  day  of  July,  iSBS,  and  the  balance  in 
nine  equal  Installments  payable  every  six 
months  therrafter.  The  bank  was  able  to 
pay  only  the  first  installment  falling  due 
under  this  agre^ent;  afterwards  becoming 
wholly  insolvent  and  unable  to  furthw  meet 
any  part  of  its  obligations.  The  respondent 
CTliansted  the  securities  htid  by  him,  other 
than  the  certificate  of  stock,  and  ai^ed  the 
same  to  the  satisfaction  of  his  claim  against 
the  bank.  The  sums  received  from  this 
source,  with  the  installment  recMved  under 
the  agreement  mentioned,  reduced  the  amonnt 
due  him  from  the  bank  to  f2,547.  The  re- 
spondent was  told  by  the  bank  officials  for 
the  first  time  that  the  stock  represented  by 
the  certificate  held  by  him  had  been  called 
In,  paid  to  the  tanlc,  and  canceled  on  tlie 
books  of  the  appellant,  after  the  c<MnpromlBe 
agreement  bad  been  signed.  He  refused  then 
to  surrender  it  up,  and.  after  the  final  failure 
of  the  bank,  presented  the  certificate  to  the 
appcllaut  at  its  place  of  business  in  Portland, 
Or.,  and  demanded  that  it  transfer  upon  its 
books  to  him  the  stock  r^esented  by  the 
certificate,  and  Issue  to  him  In  his  name  a 
new  certificate  therefor.  This  demand  was 
refused  by  the  officers  of  the  appellant  on  the 
ground  that  the  stock  represented  by  the  cer- 
tificate had  no  existence,  having  been  qoHed 
In,  paid  OCT,  and  canceled  in  ISM.  He  tbwe- 
uptm  brought  this  action  to  recover  the  value 
of  the  stock,  allegli^  It  to  have  been  worth, 
at  the  time  of  Its  cancellation,  its  par  value, 
and  demanding  judgment  for  that  snm,  with 
interest  Issue  was  taken  upon  the  com- 
plaint and  trial  had  before  the  court  (a  Jury 
trial  being  waived  by  the  parties),  resulting  in 
a  Judgment  in  f aver  of  the  respondent  for  the 
liar  value  of  the  stock,  with  into'est  from 
July  1,  1808,  at  10  per  cent  per  umnm. 

The  appellant  first  contends  that  the  re- 
spondent havhig  received  the  stock  In  pledge 
as  security  for  a  debt  owing  him,  cannot 
maintain  an  action  of  damages  against  the 
corporation  Issuing  the  stock  for  Its  conver- 
«lon  or  destruction  without  first  acquiring  ti- 
tle to  the  stock  in  some  one  of  the  modes, 
provided  by  law,  by  which  a  pledgee  may  ac- 
quire title  to  the  thing  he  holds  In  pledge; 
that  shares  of  stock  are  not  negotiable  In- 
struments, nor  to  be  likened  to  negotiable 
ln8tr"meutB,  which  become  due  and  payable 


at  a  time  certain,  but  are  chattels  pure  and 
simple,  and  are  to  be  likened  to  other  chat- 
tels wblch  may  pass  by  symbolical  delivery; 
that  the  remedy  of  a  holder  in  ^edge  of  such 
chattels,  when  the  debt  owing  him  becomes 
due,  is  to  sell  tte  aam^  eith»  by  Judicial 
sale  after  foreclosure  or  at  public  sale  with- 
out foreclosure,  after  giving  reasonable  no- 
tice to  the  pledgor  to  redeem;  and  that  it 
is  only  after  some  such  sale,  at  which  the 
pledgee  becomes  the  purchaser,  ctm  he  main- 
tain such  an  action.  However  forceful  this 
reasoning  might  be  when  applied  to  shares  of 
sto^  issjaed  by  the  ndlnary  corporati<»i, 
whose  stock  has  a  Ufe  coexistent  with  Oie 
life  of  the  corporatloa  issuing  it,  we  cannot 
think  it  can  be  hdd  to  apply  to  shares  of 
stock  of  a  building  and  loan  assodatioii, 
which  have  been  called  In,  paid  off,  and  can- 
cded.  By  this  process,  the  BtoA  is  deetn^- 
ed.  It  no  longer  has  any  existence.  There 
is  nothing  remaining  which  can  be  sold  or 
purchased,  ma  la  there  any  atock  which  can 
be  transferred  upon  the  booia  of  the  corpora- 
tion. Hence,  there  la  nothing  which  the  hcHA- 
er  of  the  certificate  can  sell;  and  the  process 
of  attempting  to  sell  it  woirid  be  as  fruitless 
as  the  attempt  to  s^  a  c<nrporeal  chattel  aftv 
it  had  been  destroyed.  But  because  Ute 
pledgee  cannot  sdl  the  pledged  property  by  jn* 
dlclal  or  other  sale,  he  Is  not  wlOiout  ronedy. 
As  the  pledge  of  corporate  shares  of  8to<A 
is  to  be  Ukened  to  the  pledge  ot  ordinary 
chat^,  the  pledgee  has  the  same  remedy 
against  one  who  wrongfully  destroys  them  to 
his  Injury  ibat  he  has  against  one  who  wrong- 
fully destroys  any  diattel  he  holds  in  pledge. 
Be  may  maintain  an  action  against  the 
wnmgdov  for  the  damages  suffered  by  him. 
caused  by  wanh  wnmgfnl  destmctiott.  If  he 
is  liable  to  account  to  his  pledgor  for  the 
value  of  the  property  destroyed,  he  may  re- 
cover ite  full  valu^  and,  it  he  is  not  so  liable, 
he  may  recover  the  actual  damages  snfCa>ed 
by  him  up  to  the  value  of  the  chattel  de- 
stroyed. 8o  her6,  if  the  destruction  of  these 
chattels  by  the  corporation  was  wltboot  rls^t 
as  against  the  respondent,  an  action  will  Ue 
against  it  in  his  favor,  for  the  damages  oc- 
casioned him  thereby. 

The  appellant  howev«i  contends  tliat  it  la 
not  liable  as  a  wrongdo^  tmder  the  facte 
shown.  It  argues  that  inasmtucfa  as  it  had 
no  notice  that  the  stock  was  held  In  pledge 
by  the  respondent  and  inasmuch  as  ite  by- 
laws and  the  stetute  provide  that  no  trans- 
fer of  ite  stock  shall  be  valid  except  between 
the  parties  theretok  until  the  same  shall  have 
been  mtered  upon  tiie  books  of  the  company, 
so  as  to  show  the  names  of  tiie  parties  by 
and  to  whom  transferred,  the  numbers  and 
designatioa  of  the  shares,  and  the  date  of 
the  transfer,  it  was  authorised  to  treat  the 
person  appnulng  upon  Ite  books  to  be  the 
owner  as  the  owner,  and  when  it  wtthout 
notice  of  the  claim  of  any  one  dae,  paid  the 
apparent  owner  fhe  value  of  the  ahares,  and 
canceled  the  same^  it  relieved  itself  f^^im 


Digitized  by  Google 


WfUlL) 


STATE  T.  GATE& 


385 


farther  liabilitf.  But  tbe  app^nt  waa 
Iwiind  to  take  notice  of  and  to  read  this  sec- 
tion In  connecttou  with  the  further  provision 
of  the  statute,-  vix.,  that  any  atockhalder  may 
pledge  his  stock  by  a  delivery  pf  the  certifi- 
cate or  other  evldoice  of  his  interest,  and 
may,  ueverth^ess,  represent  the  same  at  all 
meeUngs,  and  vote  as  a  Btockholdw.  X 
Balllnser's  Ann.  Codes  &  8t  S  4261.  These 
statutes  neither  contemplate  nor  require  that 
tbe  holder  of  stock  so  pieced  shall  notify 
the  corporation  that  be  has  received  It  In 
Idedee.  Nor  do  they  contemplate  that  th^ 
shall  be  a  transfer  of  the  stock,  on  the  books 
of  the  corporation,  from  the  pledgor  to  tbe 
pledgee.  On  tbe  ctmtrary,  tbe  cmtempla- 
tion  is  directly  tbe  opposite.  As  the  statute 
recognises  tbe  pledgra-  as  the  owner  and  the 
only  person  anthwlsed  to  represent  the  stock 
at  tbe  stockbolders'  meetings,  and  does  not 
proTtde  tar  a  conditional  transfer,  it  Is  only 
absolute  transfers  that  must  be  so  entered. 
Nor  Is  notice  of  the  pledge  necessary  to  tbe 
jffvtectlon  of  tbe  company.  It  need  not  pay 
off  or  cancel  the  stock  without  a  return  of 
the  stock  certificate.  So  far,  tharefore,  from 
being  protected,  by  Its  by-laws  and  the  stat* 
ute  first  mentioned,  against  a  cancelation  of 
tbe  stock  without  a  return  or  i^iductlon  of 
the  stock  cstiflcate  by  the  pmion  claiming 
tbe  right  to  such  payment,  it  was  gross  ac«- 
llgence  on  its  part  to  make  tbe  cancelation, 
and  it  is  liable  fw  any  damages  sufEered  by 
the  pledgee  by  reason  of  such  cancellation. 

Tbe  nest  question  is,  what  Is  the  measure 
of  tbe  appellant's  recovery  under  tbe  facts 
shown?  Tbe  trial  court  b^,  as  we  tutve 
said,  that  be  was  entitled  to  recover  the  f  idl 
value  of  the  stock,  with  Interest  at  the  rate 
tbe  principal  debt  bore  from  July  1, 1888,  up 
to  the  date  of  the  Judgment  In  this,  we 
think  tbe  trial  Judge  committed  error.  The 
respondent's  actual  damage  was  the  amount 
of  the  principal  of  his  claim  against  his 
debtor  remaining  unpaid  at  the  time  this  ac- 
tion was  brought  with  tbe  interest  accrued 
aud  accruing  thereon  at  the  contract  rate, 
and  this,  we  think.  Is  all  that  the  respond- 
ent was  entitled  to  recover  against  the  appel- 
lant Mr.  Freeman,  In  bis  note  to  tbe  caae 
of  Griggs  V.  Day  (N.  Y.)  32  N.  B.  612,  18  L. 
R.  A.  120,  82  Am.  St  Bep.  714,  states  the 
rule  to  be  that  "where  the  maker  has  a  de- 
fense as  against  the  original  payee  of  a  ne- 
gotiable Instrument  transferred  as  collat- 
eral security,  the  holder  la  In  no  event  enti- 
tled to  enforce  such  instrument  except  to 
the  amount  of  the  debt  which  it  was  pledged 
to  secure";  and,  by  analogy,  the  rule  will 
apply  to  the  case  before  us.  Here,  tbe  ap- 
pellant had  a  defmse  against  any  action 
Instltnted  upon  the  cortlflcato  by  the  Com- 
mercial Bonk,  and  the  respondent  Is  under 
no  obligation  to  account  to  It  for  the  surplus 
ova  and  above  bis  debt  We  bav^e  not  felt 
called  upon  to  discuss  tbe  many  objections 
ui|;ed  by  tbe  appellant  against  the  trial  of 
the  cause  by  the  lower  court  upon  Its  merits, 
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nor  the  oblectlons  of  Oxe  respondent  to  a 
like  hearing  in  this  court  These  objections 
raise  questions  of  practice  and  procedure, 
all  of  which  have  been  ether  directly  or  by 
analogy  determined  by  this  court  contrary  to 
tbe  contentions  of  the  party  making  them; 
and  a  further  enunciation  of  the  principles 
upon  which  the  decisions  rest  would  be  of 
no  practical  value.  For  the  error  in  the 
amount  of  the  Judgment  entered,  the  judg- 
ment is  rer»-sed,  and  the  cause  remanded, 
with  InatrtuitlonB  to  enter  a  Judgment  in 
favor  of  the  resi>ondent  for  die  sum  of  92,- 
547,  with  intarest  thereon  from  tbe  let  day 
of  July,  1898,  at  10  per  cent  per  annum. 
The  appellant  will  recover  Its  costs  <m  this 
appeal. 

BBAYIS,  O.  J.,  and  HADLEY,  ANDHB8, 
DUNBAB,  and  MOUNT,  JJ.,  concur. 

(A  Vub.  <89) 

STATE  T.  OATES. 

(Supreme  Oourt  of  Washington.    June  26, 
1902.) 

MANHLAUaHTBR— CORPUS  DELICTI  —  PROOF  — 
CIRCUMSTANTIAL  BVIDENCB  —  THRBIATS  — 
HYPOTHHrriCAL  QUESTIONS  —  BBBCTTAL  — 
CONDUCT  OF  JUROR. 

1.  Circumstantial  evidence  of  tbe  corpas  de- 
licti is  bnfficient  to  jnetify  the  HubmisaioQ  of 
that  question  to  the  jury,  without  direct  evi- 
deuce  thereof. 

2.  Evidence,  In  a  proaecntion  for  manslaugh- 
ter, considered,  and  held  aufBcient  to  jaatify 
snbmiasiou  to  the  jmr. 

3.  On  an  issue  whether  deceased,  alleged  to 
have  been  killed  while  navigating  his  laouch, 
was  on  board  at  a  certain  point,  a  witness  coula 
not  testify  that  from  tbe  manner  in  which  the 
launch  was  navigated  at  that  point  he  thought 
he  Was  on  board. 

4.  A  Question  whether  witness  believed,  from 
the  manner  in  which  a  launch  was  navigated, 
that  a  certain  person  waa  coatr(^ug  it 

not  call  for  an  expert  opinion. 

5.  On  prosecuUoD  for  maualaughter,  threats 
made  by  defendant  against  deceased  a  year  he- 
for  the  killing  are  admiBsible,  the  remoteness 
in  time  goiu§  to  weight,  and  not  to  competency. 

6.  On  an  issue  whether  defendant  killed  de- 
ceased because  the  latter  ran  his  launch  Into 
the  former's  fish  net,  evidence  that  defendant 
said  generally  that  he  would  kill  any  one  who 
ran  into  his  net  was  admissible. 

7.  On  prosecution  for  manslaughtw,  ques- 
tions by  the  prosecution,  intended  to  show  that 
defendant  had  after  the  killing  expressed  a 
desire  to  leave  the  comitry,  were  excluded, 
and  defendant  waa  not  allowed  to  croas-exam- 
iue  on  the  subject.  Hetd,  that  a  refusal  to  in- 
stract  the  jury  to  draw  no  inferences  firom  tiie 
questions  asked  was  not  error. 

S.  On  an  iaaue  whether  defendant  Idlled  de* 
ceased  becaase  the  latter  ran  his  lauuch  Into 
the  former's  fish,  net,  defendant  at  the  time 
being  near,  in  hia  boat,  a  hypothetical  ques- 
tion as  to  what  course  witness  would  pursue  if 
he  ahould  Bodd«Uy  come  on  a  fisherman  stand- 
ing in  the  stem  of  his  boat  with  a  lantern  In 
his  hand,  was  properly  excluded. 

9.  Where,  on  prosecution  for  manslaughter, 
the  state  introduced  evidence  as  to  remarks  of 
accused  relative  to  finding  deceased's  body, 
testimony  by  d^eudant's  witnesses,  as  to  oth- 
er conversatlouB  than  those  about  whi(^  Uie 
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BtAte'fl  witnesses  had  testified,  was  inadmta- 
Fiilile. 

10.  Defendant  lu  a  manslaughter  ti-ial  was 
telling  bifi  story  in  narratiye  form,  when  in- 
terrupted by  his  counsel.  A  juror  nsked  the 
court  if  delendiiut  could  not  be  allowed  to  tell 
his  story  without  intermptioii.  The  court  said 
nothius.  and  was  not  asked  to  say  auythinx. 
but  allowed  counsel  to  proceed  with  defeud- 
ant's  examination.  Held,  failure  to  r^rimand 
the  juror  was  not  error. 

Appeal  from  superior  court.  Pacific  coun- 
ty; W.  O.  Chapman,  Judge. 

Manuel  Gates  was  convicted  of  man- 
si  aught  cr,  ood  appeals.  Affirmed. 

Smith  &  Gudgel.  for  appellant  John  T. 
Welsh  and  W.  B.  Stratton,  for  the  State. 

IIADLEY,  J.  Appellant,  Manuel  Gates, 
and  one  Laurltz  Olsen  were  jointly  charged 
with  the  crime  of  murder  In  the  first  degree. 
The  information  charged,  In  effect,  that  on 
the  29th  day  of  August,  1900,  lu  PQciSc  coun- 
ty, Wash.,  appellant  and  said  Olsen  luilled 
aud  murdered  one  William  Beeson,  by  cut- 
ting, stabbing,  beating,  and  mortally  wound- 
ing him,  and  by  throwing  him  Into  the  wa- 
ters of  Willapa  Harbor.  A  trial  was  had, 
which  resulted  in  a  verdict  of  not  guilty  as 
to  said  Olsen,  and  of  murder  in  the  second 
degree  as  to  the  appellant.  Gates.  A  new 
trial  was  granted  as  to  appellant,  on  the 
ground  of  newly  discovered  evidence,  and 
upon  a  second  trial  the  court  held  that,  since 
a  verdict  of  guilty  of  murder  in  the  second 
degree  had  been  returned  against  appellant, 
he  could  not  be  again  tried  for  a  higher  de- 
gree of  crime  than  murder  in  the  second  de- 
gree. He  was  accordingly  tried  for  murder 
in  the  second  degree,  and  the  Jury  returned 
a  verdict  of^guflty  of  manslaughter.  There- 
after, the  court  entered  judgment  upon  the 
verdict,  by  which  appellant  was  sentenced 
to  serve  a  term  of  six  years  In  the  state 
penitentiary.  From  said  judgment;  this  ap- 
peal is  prosecuted. 

The  deceased,  William  Beeson.  resided 
with  his  family  at  South  Bend,  Wash.  He 
was  a  licensed  pilot,  and  was  master  of  the 
launch  I^onore,  which  plied  the  waters  of 
Wlllapa  Harbor  and  Its  tributaries.  On  the 
morning  of  the  2!>tb  of  August,  1900,  the 
launch  Ignore,  with  Captain  Beeson  as  pilot, 
left  the  wharf  at  South  Bend  for  McGowan's 
cannery,  North  River.  Upon  tbe  arrival  of 
the  launch  at  said  cannery,  P.  J.  McGowan, 
who  owned,  or  at  least  controlled,  the  lanncb, 
went  on  board,  and  he  testified  at  the  trial 
that  there  were  no  other  persons  on  board 
besides  Captain  Beeson  aud  himself.  Bee- 
son was  to  take  McGowan  to  Nasel,  and 
there  leave  him,  when  Beeson  was  to  return 
with  the  launch  the  same  day  to  South  Bend. 
Upon  his  return,  he  was  to  tow  a  large  scow 
to  South  Bend.  The  scow  was  then  at  the 
cannery  at  North  River,  and  In  the  morning, 
when  McGowan  went  aboaJ^d,  the  scow  was 
attached  to  the  launch,  and  with  himself  and 
IJcGowan  aboard  Beeson  proceeded  down 
North  River  on  bis  way  to  Xasel;  but  when 


he  arrfvcd  at  a  certain  beacon  in  the  river, 
he  attached  the  scow  to  the  beacon,  and  1^ 
it  until  he  should  return  in  tbe  evening. 
Tbe  launch  then  proceeded  down  North  Blver 
into  Wlllnim  Harbor,  and  to  Nasel.  Upon 
arriving  at  Nasel,  McGowan  went  ashore, 
aud  remained,  but  Beeson  started  with  the 
launch  on  the  return  trip  to  South  Bend. 
McOowon  testified  that  no  other  person  was 
aboard  during  the  trip  to  Nasel,  and  that 
Beeson  was  alone  upon  tbe  launch  when  it 
left  NaseL  Two  othei*  witnesses  testified 
that  In  the  morning,  when  the  scow  was  tied 
to  the  beacon,  there  were  three  men  on  board 
the  launch,  but  the  witnesses  were  some 
distance  away  and  were  unable  to  Identify 
either  of  the  three  except  Captain  Beeacm. 
It  Is  the  theory  of  counsel  for  defense  that 
a  third  person  was  aboard  the  launch,  whose 
presence  was  concealed  from  Mr,  McGowan; 
since  he  testified  positively  that  there  was  no 
other  person  upon  tbe  launch  or  accompany- 
ing them,  and  the  slncolty  of  his  testimony 
Is  not  questioned.  It  la  snffidott '  to  say 
here  that  no  further  explanation  appears  as 
to  the  identity  or  presence  of  such  third  per- 
son, if  there  was  such.  On  his  return  trip 
to  South  Bend,  Beeson  went  np  North  River 
to  the  place  where  he  left  the  scow  in  tbe 
morning,  detached  It  from  the  beacon,  and 
attached  It  to  the  starboard  side  of  the 
lauQcb.  This  was  about  7:30  o'clock  in  the 
evening.  He  was  seen  at  the  time  he  de- 
tached the  scow  and  started  with  It  down 
the  river,  but  no  one  testified  that  any  other 
person  was  seen  abodt  the  lanncb  or  scow 
at  that  time.  He  proceeded  down  the  river 
and  into  Willapa  Harbor.  The  tide  was  eb- 
bing at  the  time,  and  the  launch  was  mak- 
ing its  way  against  the  tide.  No  witness 
testified  to  having  seen  Beeson  bimstif  after 
the  launch  entered  Willapa  Harbor  aud 
started  toward  South  Bend,  although  the 
launch  Itself  was  seen  proceeding  regularly 
on  Its  course,  and  against  tbe  ebbing  tlae. 
The  appellant  was  ragaged  In  fishing  at  tbe 
time,  and  bad  his  net  placed  In  Willapa  Ha>^ 
bor.  between  tbe  place  where  the  launch  en- 
tered the  harbor  and  South  Bend.  The  afore- 
said Olsen  was  employed  by  the  appellant 
as  a  boat  puller,  and  the  two  were  busy  about 
tbe  net  as  the  launch  approached  from  below. 
The  net  was  more  than  700  feet  In  length, 
and  was  spread  its  entire  length  across  a 
portion  of  the  diannel.  Darkness  came  on 
before  the  launch  reached  the  net,  and  the 
launch  ran  Into  it  The  webbing  became  en- 
tangled with  the  propeller,  and  tbe  launch 
could  proceed  no  further.  Appellant  and  his 
compaulon  testified  that  they  called  out  that 
tbe  net  was  caught,  but  received  no  answer: 
that  this  was  repeated  several  times,  but  no 
answer  came;  that  appellant  then  went 
alxinrd  the  launch,  and  that  be  looked  It 
over,  and  found  no  person  aboard;  that  they 
then  towiKl  the  launch  and  scow  to  South 
Bend,  reaching  there  about  <t 'o'clock  the  next 
morning.  A  few  days  afterwards,  the  botl^- 
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of  Captain  Beeson  was  found  floating  In  tbe 
bay:  and  an  avtopar  revealed  tbat  bls  throat 
had  been  cat  with  a  knife  or  other  afaarp 
liistrument;  that  there  was  a  wonnd  over  the 
left  eye,  and  another  on  the  top  of  the  head, 
which,  fbe  physicians  testified,  bad  been  made 
with  a  blunt  Instmrnent;  and  that  blows 
whlcb  were  stmcfc  hard  enongh  to  produce 
sncb  wounds  would  produce  Insensibility. 
A  hole  was  found  between  tbe  index  finger 
and  the  thumb  on  the  left  hand,  extaidlng 
to  the  palmary  surface,  which  the  physicians 
testified  might  have  been  made  by  a  gaff 
hook  Boch  as  a  fisherman  uses.  The  pbysl- 
ctaiu  fnrthw  testified  that  they  examined 
the  longs,  and  found  no  water  In  them;  that 
the  lungs  would  float;  timt  the  wounds  In 
the  throat  and  on  the  head  were  the  direct 
cause  of  death,  and  that  It  did  not  result 
fnnn  drowning.  It  would  seem  tiiat  Beeson 
could  not  have  been  klUed  for  the  puipose 
of  robbery,  since  money  and  his  watiOi  were 
found  with  the  body.  There  was  evidence 
that  appellant  had  said  In  a  general  way 
that  any  man  who  should  run  Into  bis  fish 
net  would  new  run  Into  another  one,  and 
also  tiiat  he  had  directly  threatened  to  kill 
Beeson  If  he  should  ever  run  Into  Us  net 
One  witness  teatlfled  as  follows:  "During 
the  latter  part  of  September,  1889,  below 
Reeve's  wharf,  between  nude's  wharf  and 
Reeve's  wharf,  I  had  a  net,  and  while  I  was 
mending  on  my  net  Jim  Gates  came  up  the 
way  of  Bude's  sand  pile,  during  the  time  I 
was  knitting  or  mending.  He  told  me  there 
was  a  certain  man  he  would  like  to  have  run 
Into  his  net,  and  that  that  would  be  the 
last  of  him.  I  stopped  knitting.  I  asked 
him  who  It  was.  He  said,  'William  Beeion.' 
He  said  be  would  have  that  for  an  excuse 
to  kill  him."  It  was  ateo  testified  that  after 
the  disappearance  of  Beeson,  but  before  the 
discovery  of  his  body.  In  a  o(mversatlott  with 
appellant  tiie  remark  was  made  that  Beeson's 
wife  and  family  had  coone  to  South  Bend,  and 
'  tiiat  It  was  hard  on  them;  to  which  appelant 
replied:  "Damn  him!  I  don't  cai%  for  him. 
I  had  it  in  for  him,  anyhow."  Appellant  d^ 
niea  the  making  of  the  alleged  threats,  and 
says  he  had  but  little  acquaintance  with 
BeesoD,  and  entertained  only  gooA  will  for 
him.  Such  is  a  brief  outline  of  the  more 
material  facts  and  clrcomstonces  as  they 
were  detailed  before  the  Jury. 

It  Is  assigned  as  «Tor  that  the  court -de- 
nied the  motion  of  aj^laut,  at  the  close  of 
tlie  state's  testimony,  that  the  Jury  be  In- 
Btructed  to  bring  in  a  verdict  of  not  guilty. 
It  Is  urged  that  the  corpus  delicti  was  not 
proven;  that  there  was  not  satisfactory  proof 
that  tbe  deceased  was  even  murdered;  and  in 
any  event  that  it  Is  not  shown  that  appellant 
bad  an  opportunity  to  kill  him.  The  Identity 
of  the  body  found  as  that  of  William  Beeson 
Is  not  disputed;  and  we  think  the  testimony 
vras  sufllcient  to  authwlse  tiie  Jury  to  find 
that  deatb  resulted  tnm  killing,  rather  than 
from    accident,    self-lnfllctol    wounds,  or 


drowning.  "The  corpus  delicti  Is  a  compound 
fact,  made  up  of  two  things:  First,  the  ex- 
istence of  a  certabi  act  or  result  forming  the 
basis  of  the  crbninal  chai^;  and,  second, 
the  existence  of  criminal  agency  as  the  cause 
of  this  act  or  result"  7  Am.  &  Eng.  Euc. 
Law  (2d  Ed.)  p.  86t.  The  presence  of  the 
body  and  the  fact  of  the  killing  being  estab- 
UsUed,  the  next  Inquiry  is,  what  criminal 
agency  caused  the  death,  or  who  was  the 
slayer?  "Beyond  tbe  death  and  the  violence, 
remain  the  two  inquiries  to  which  tbe  ascer- 
tained crtanlnal  fact  gives  rise.  Who  is  the 
slain,  and  who  the  slayer,— tiie  Identity  of 
the  one,  and  the  agency  of  the  other?  These 
may  be  established  by  circumstantial  evi- 
dence which  convinces  tbe  conscteaiee  of  the 
Jui7)  and  because  a  basis  has  been  furnished 
upon  which  inferences  may  stand  and  pre- 
sumptions liave  strength." 

People  V.  Palmer  (N.  Y.)  16  N.  B.  629,  5S1, 
4  Am.  St  Rep.  423,  426.  "We  are  satisfied 
that  tbe  strict  rule  contended  for  by  plaintiff 
in  errmr  has  been  modified  by  many  authori- 
ties, and  that  tiie  weight  of  autbori^  now  la 
that  all  of  tbe  elemraitB  of  the  corpus  delicti 
may  be  proved  by  presumptive  or'  clrcum- 
stimtial  evidence."  Campbell  v.  People,  159 
DL  9,  22,  42  N.  B.  12S,  127.  50  Am.  St  Rep. 
134.  While  there  was  no  (Urect  and  positive 
proof  that  appellant  killed  the  deceased,  yet, 
nnd«-  the  rule  above  stated,  and  which  we 
think  la  correct,  tbe  circumstances  In  evi- 
dence tending  to  connect  appellant  with  the 
crime  were  such  as  amply  Justified  their  sub- 
mission to  the  Jury. 

It  Is  assigned  as  errw  that  the  court  sub* 
talned  an  objection  to  the  following  question 
asked  by  appellant  in  cross-examination:  "If 
you  wwe  to  see  Oaptaln  Beeson's  boat  going 
up  tbe  river,  and  you  were  In  a  Ash  boat, 
and  yon  were  to  show  a  light  In  front  of  him, 
and  he  would  run  right  towards  you,  and 
yon  would  be  holding  your  light  up  until  he 
could  get  a  plain  view  of  you,  you  knowing 
Captelu  Beeson  as  you  do,  would  you  say 
Oaptein  Beeson  was  on  that  boat  If  he  run 
right  toward  you,  and  tried  to  run  you 
down?"  It  is  the  theory  of  tbe  state  that 
Captain  Beeson  was  aboard  the  launch,  con- 
trolling and  guiding  It,  when  it  ran  into  ap- 
pellant's net,  and  that  appellant  killed  him 
because  he  ran  tato  tbe  net.  But  It  is  the  the- 
ory of  appellant's  counsel  that.  If  Beeson  was 
murdered,  he  had  beoi  murdered  before  tbe 
launch  ran  near  to  another  net  further  down 
than  appellanl^s  net,  the  operator  of  which 
testified  that  he  saw  no  one  upon  the  launch 
ns  It  passed,  and  received  no  reply  when  he 
called  out  Ai^Ilant's  counsel  admnce  the 
theory  that  Beeson  may  bave  been  murdered 
further  down,  and  that  the  murderer  was  still 
aboard,  guiding  the  movements  of  the  lann{A. 
They  therefore  sought,  by  the  question  above, 
to  elicit  the  opinion  of  tbe  witness  as  to 
whether  Beeson  would  have  guided  the  boat 
as  it  was  guided,  considering  the  surround- 
ings.  The  question  involved  the  opinion  of 
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the  vitnw  88  to  ^hethffi  Beeson  was  oa 
board  ttae  launch  at  the  time.  That  was  a 
conclusion  for  the  Jury  to  determine  from 
facts  detailed,  and  the  witness  could  not 
iwoperly  testify  as  to  his  opinion  upon  tliat 
subject  We  think  the  question  did  not  in- 
toItc  any  skillful  knowledge  In  the  way  of 
expert  t^lmony.  The  Jury  could  answer 
the  question  themselres,  from  the  facts  be- 
fore them.  State  t.  Ooella.  8  Wash.  612,  8fl 
Pac.  474.  The  objection  was  properly  sus- 
tained. 

It  Is  aralgned  as  error  that  the  court  admit- 
ted evidence,  over  objection,  of  threats  made 
by  appellant  against  Beeson  a  year  or  more 
before  his  death,  and  also  threats  of  a  gen- 
eral character,  without  naming  any  one  In 
particular,  aa  to  what  be  would  do  if  any 
we  should  run  Into  his  fish  net.  Threats 
against  a  deceased  made  by  the  accused  prior 
to  the  commission  <rf  the  all^d  offense  are 
competent  In  proof.  1  Blsh.  Mew  Or.  Proc. 
1106-1110.  They  are  adnUsslhle  as  bearli^ 
upon  the  condltlcm  of  the  accused's  mind,  in 
the  way  of  showing  malice  or  a  motive  for 
the  act  charged,  "It  is  immaterial  bow  loi« 
before  the  homicide  the  threats  were  made, 
as.  the  remoteness  of  th^  uttonnce  goes  to 
their  w^ht.  and  not  to  tlieir  competmcy." 
9  Am.  &  Bng.  Bnc.  Law  (Ist  Ed.)  p.  68&  See, 
also.  State  t.  Hoyt,  46  Oonn.  330;  Brerett  t. 
State,  02  Ga.  6&;  Bedd  r.  State,  68  Ala.  482. 
Threats  are  admissible  though  tuA  directed 
toward  any  particular  person.  9  Am.  A  Bng. 
Ettc.  lAW  (Ist  Bd.)  686,  887;  Moore  t.  People 
(Colo.  Sup.)  57  Fac.  857;  Hopkins  t.  Com., 
60  Fa.  9,  88  Am.  Dec  518;  Anderson  t.  State. 
79  Ala.  S;  Brooks  t.  Com.  (£7*)  37  S.  W. 
1048;  State  V.  Harlan,  130  Bio.  881,  32  S.  W. 
997. 

In  DIzon  T.  State,  18  Fla.  686,  it  was  held 
that,  the  person  killed  b^g  a  policeman,  it 
was  competent  to  give  In  evidence  on  a  trial 
for  murder  threata  made  by  the  accused 
against  pollcemoi,  though  not  particularly 
against  tbe  individual  killed.  In  that  ease 
the  court  says,  at  page  6U^:  "T^estlmony  ai 
this  character  is  admlssibte  to  show  ttae  ani- 
mna  at  the  accused  at  tbe  time  of  the  oom- 
misBlon  at  the  crimes  and  sometimes  tends  to 
idoitlfy  the  accused  person,  and  Is  always 
allowed  to  go  to  the  Jury.  Ite  weight  la  for 
their  ctmslderatlra.  Murder  in  the  first  de- 
gree Is  d^ed  by  ttae  statute  to  be  Uie  UUlng 
of  a  human  being  without  authority  of  law, 
'with  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  of  any  human 
being,*  In  determining  the  nature  and  de- 
gree of  ttae  crime,  ttae  Intent  of  Itae  accused 
is  to  be  ascertained,  and  this  Is  often  found 
In  the  character  and  language  cft  tilireata 
made,  and  the  drcumatances  under  which 
they  are  made."  We  think  no  errm*  was 
committed  In  admitting  evidence  of  threata 
made  by  tbe  accused  tn  this  case.  It  was  for 
ttae  Jury  to  determine  their  weight,  when 
considered  with  all  other  facts  and  clrcum- 
Btances  In  evidence. 


Brrw  is  fnrOier  predicated  upon  the  flaw- 
ing: Certain  questlona  were  asked  by  tbc 
state  of  a  witness  about  an  alleged  conversa- 
tlott  with  appellant  three  or  four  days  after 
the  death  of  Beeson,  in  which  appellant  ex- 
pressed a  desire  to  leave  this  country,  and  go 
to  Chill.  On  obJecttou  by  appellant,  the  court 
refused  to  permit  the  questions  to  be  answer- 
ed. Appellant's  counsel  ttaen  sought  to  crosa- 
ezamlne  the  witness  cm  ttae  same  line,  which 
was  refused  by  the  court  Thereupon  appel- 
lant's counsel  asked  ttae  eourt  to  instmct  ttae 
Jury  to  draw  no  inferences  from  the  qnea- 
tlons  asked  by  ttae  states  counsel,  which  In- 
struction the  court  did  not  giro.  We  see 
no  error  in  tlila.  Ttae  court  refused  to  permit 
ttae  examination  when  ol^ected  to,  which  was 
in  effect  saying  to  the  Jury  that  th^  should 
draw  no  Inferences.  It  must  be  assumed  that 
the  Jury  are  able  to  distinguish  betvreen  evi- 
dence in  fact  and  ttae  mere  intarogatorles  of 
counseL 

It  Is  assigned  as  error  ttaat  ttae  court  refus- 
ed appelant  peimlsslon  to  ask  tals  own  wit- 
ness ttob  following  question:  'Suppose  you 
would  see  a  flaherman  standing  on  the  stem 
dock  of  bis  flsta  boat  witta  a  lantern  In  Us 
hand;  what  course  would  you  pursue  with 
regard  to  that  man  if  you  were  close  to  talmr* 
This  was  not  error.  It  would  have  been  Im- 
proper to  permit  the  witness  to  state  what 
be  would  taavs  done  under  given  drcum- 
stances.  Ttae  essential  Inquiry  is  as  to  ttae 
facta  whlcb  oocnrred.  and  not  as  to  what 
another  would  have  done  under  Uke  drcum- 
stances. 

Error  Is  assigned  upon  the  refusal  €t  tbe 
court  to  permit  cralain  witnesses  for  appe- 
lant to  testify  as  to  what  appellant  bad  said 
relative  to  finding  tbe  body  of  ttae  deceased. 
Beesm.  Witnesses  for  tbe  state  taad  testified 
as  to  reihariEs  made  by  aiqiellant  Txpoa  Out 
subject  This  testbnony  was  given  at  a  ttane 
wtam  it  was  not  known  that  appdlant  would 
taecome  a  witness  bi  his  own  betaidf ,  and  was 
not  offmd  for  purposes  of  impeachment,  but 
as  a  part  of  the  state's  case  bearing  upon  ap- 
pellant's connection  with  the  crime.  The 
court  offered  to  permit  the  witness  to  be  ex- 
amined concerning  all  conversations  about 
wtalch  ttae  state's  witnesses  taad  testified,  bat 
refused  to  permit  cross-examination  as  to 
wtaat  appellant  bad  said  to  tals  own  witness 
at  ottaer  times.  This,  we  think,  was  rl^t 
Such  statemeuta  would  be  In  the  nature  of 
self-serving  onea^  and  tlieir  admlsskm  was 
prc^erly  denied. 

While  appellant  was  npon  tbe  witness 
stand,  he  was  tiling  bis  story  in  a  narratlTe 
fmm,  when  one  of  his  counsel  Interrupted 
him.  A  Juror  then  asked  the  court  If  api>SI- 
lant  could  not  be  allowed  to  teU  bis  story 
In  his  own  way,  witbout  Interruption  by 
counsel.  It  Is  urged  as  error  that  the  court 
did  not  reprimand  the  Juror;  It  being  con- 
tended that  the  Juror  thus  protested  against 
an  examination  of  appellant  by  bis  counseL 
Appellant's  counsel  continued  ttae  examlna- 
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thm.  The  omrt  said  nothlns,  and  was  not 
quested  to  say  anything.  No  objection  or  ek- 
ceptlMi  was  noted.  The  question  of  fihe  Juior 
was  simply  asked,  and  it  remained  imaDswer- 
ed  by  the  comt  except  for  the  fact  that 
coansel  were  permitted  to  cmUnue  the  exami- 
nation, "nie  silence  of  the  court,  taken  in 
connection  with  what  followed,  was  proba- 
bly a  more  effcctlTa  reprimand  than  would 
have  been  a  lectore  to  the  loror.  The  courts 
conduct  was  at  least  not  mrfdudicial  error. 

The  remaining  assignments  of  error,  like 
fbose  already  discussei^  ate  baaed  npoa  al- 
leged errors  of  the  court  pertaining  to  the 
Introduction  of  erldenca.  We  are  satisfied 
that  no  material  error  was  committed.  No 
errw  la  assigned  upon  the  oonrfs  instruc- 
tions. The  Jury  havhig  found  tiie  appellant 
guilty,  we  see  no  reason  for  disturbing  the 
verdict,  and  the  Jodgmoit  is  affirmed. 

REAVIS,  a  J.,  and  FULLERTOX,  AN- 
DERS, WHITB,  >10U14T.  and  DUNBAB,  JJ.. 
concur, 

01  WMh.  O)  — — 

STATE  T.  BHOADES.I 
(Snprene  Court  of  WBsbiDgtou.   July  5,  1902.) 

PrVORCE-^URISDICnON— CUSTODY  OP  CHIIr- 
DREN— DOMICIUt  OP  CHILDREN— KIDNAP- 

PINO-CONSBNT  OP  CHILD, 
l^hea  a  wife  commenced  a  luit  for  divorce 
bi  Galifori'ia,  ber  bneband  resided  in  Colorado, 
and  their  childreD  had  been,  prior  to  the  anit, 
taken  by  the  wife  from  the  boBband'a  domicile 
in  Colorado  without  bis  knowledge.  DlTorce 
wai  panted,  and  the  wife  giTcn  custody  of 
the  children.  BtU,  that  as  the  defendant  ap* 
peered  In  the  lait,  tber^y  giving  the  court 
jurisdiction  of  the  parties  and  Btatua  consti- 
tuted by  the  relation  between  the  parents  and 
ebildren,  the  coort  had  jorlsdiction  to  fix  their 
eustodr. 

2.  Where  in  dlTorce  the  conrt  has  Jurisdic- 
tion of  the  parties  and  aabject-niatter.  depar- 
ttire  of  the  children  of  the  parties  from  the 
territorial  Jarisdiction  prior  to  the  decree  does 
not  derive  the  court  of  Jurisdiction  to  fix  the 
custody  of  the  children. 

3.  Ballinser's  Ann.  Codes  &  St.  |  7000,  de- 
fining "kidnapping/'  proTidee  that  if  any  p«^ 
son  forcibly  or  frandolently  takes,  decoys,  or 
entices  away  any  child  under  the  age  of  12 
years,  with  intent  to  detain  or  conceal  such 
diild  from  its  parent  or  a  person  having  the 
lawful  charge  of  such  child,  be  shall  be  punish- 
ed.  etc.  n«d,  that  where  one  proenres  posses- 
sion of  a  child  under  12  years  by  false  repre- 
sentation as  to  his  purpose,  aud  takes  the 
child  with  intent  to  conceal  him  from  the  one 
ha'^g  lawful  cnstody,  the  offense  b  complete, 
though  the  diUd  oonaents  to  gOb 

Appeal  from  superiw  court  Fierce  eonnty; 
W.  H.  Snell,  Judge. 

Samuel  Armstrong  Rtaoadee  was  convicted 
•f  kidnapping,  and  be  appeals.  Affirmed. 

Iieo  &  Cass  and  Marsball  K.  Snell,  for  ap- 
pellant Fremont  Campbell,  Charles  O.  Bates, 
and  Walter  M.  Harvey,  for  the  State. 

HADLET,  J.  Apiwllant  was  charged  with 
ttie  crime  of  kidnapping.  The  Information 
alleges  that  <m  or  about  the  2Stb  day  of  Au- 

*  Rebearlns  denied. 
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gust  3901*  In  Place  Wxtf,  state  ot  Wash- 
ington, tbe  appellant  "unlawfully,  fetoiUouB- 
ly,  maliciously,  forcibly,  and  fraudulently  did 
lead,  tak^  decoy,  and  entice  away  Clair  Blill- 
nunre  Bhoades,  a  child  imder  tlK  age  of  twelve 
years,  to  wit  of  the  age  of  ten  years,  with  the 
Intent  thai  and  there  to  detain  and  ccmceal 
the  said  Clair  Mlllmore  Bhoades  from  Emma 
lOioades,  the  mother  of  said  Clair  Mlllmore 
Bhoades,  and  tbe  perstm  who  then  and  thm 
had  tlie  lawful-charge  of  said  dair  Mlllmore 
Bhoades,  and  the  said  defendant  Samuel  Arm- 
strong Bhoades  did  so  as  aforesaid  then  and 
then  unlawfully,  feloniously,  maliciously,  for- 
cibly, and  fraudulently  lead,  take^  decoy,  and 
oitlce  away  tlie  said  CHalr  Mlllmore  Bhoades 
agalnat  tiie  will  and  without  the  consent  of 
the  said  Bmma  Bhoades.**  A  trial  was  had 
before  a  Jury,  wblch  resulted  in  a  vecdlct  of 
guilty.  Motions  for  new  trial  and  In  arrest 
of  Judgment  were  denied,  and  Judgment  wa» 
entered  upon  the  rerdlct  of  the  Jury,  by  which 
appellaat  was  saiteaoed  to  serve  a  term  of 
14  months'  imprlsonmoit  in  the  state  peni- 
tentiary. From  sold  Judgmoit  tliUi  appeal 
vras  takoL 

The  appellant  and  Emma  Bhoades.  men- 
tioned in  tbe  above  qootattOD  tsom  tb^  Infor- 
mation, were  fwrneily  husband  and  wife, 
and  the  dilld.  Glair  Mlllmore  Bhoades,  is 
their  son.  On  the  SOth  day  of  Manh.  ISOS^ 
said  Emma  Bhoades  procured  a  decree  ot  di- 
vmrce  fftun  amwllant  In  the  soperlor  court  of 
the  city  and  county  of  San  Frandsco,  atata 
of  Galtfbmia.  By  the  temja  ot  that  decree 
the  custody  of  the  minor  children  of  the  said 
marriage  was  awarded  to  fl»  mother,  said 
Xknma  Bhoades.  There  were  two  children,— 
the  bttj  above  named,  and  a  aister  about  two 
years  older.  Appellant  aiqnared  In  the  di- 
vorce snlt  and  filed  an  answer  to  the  com- 
plaint If  ha  was  not  personally  present  in 
the  conrt  room  at  the  time  of  the  trial,  he 
was  represented  by  counsel  at  tbe  trial,  and 
was  personally  In  the  court  botise  wh«e  the 
trial  was  held,  and  while  It  was  going  m. 
A  few  days  befrae  the  decree  of  divorce  was 
rendered,  Jmt  pending  the  progress  of  that 
case^  tlie  mother  sent  the  little  children  to 
friends  who  resided  In  Alaska.  Socm  after 
the  decree  was  entered  the  mother  Joined  the 
children  In  fc^,  and  from  that  time  took 
personal  care  and  charge  of  them,  supporting 
tbem  1^  ber  own  labor  utd  exertions.  Thoe- 
after  she  came'  with  the  children  to  Seattle 
to  reside  and  engaged  In  the  buainess  of 
keeping  a  small  store  for  the  sale  of  Indian 
curios  gathered  from  Alaska  and  elsewboe. 
Prior  to  the  28tb  day  of  August  1901,  she  sent 
tbe  boy.  Clair  Mlllmore  Bhoades,  to  board 
for  a  time  with  a  Mrs.  DervlUs^  who  resided 
at  Stellacoom,  In  said  Pierce  county.  The 
children  had  eacb  be<m  aent  there  on  occa- 
sions before  tor  tbeir  vacations.  On  t^e  date 
alKive  named  the  appellant  went  to  Bte/Lir 
acoom,  and,  through  the  assistance  of  a  boy 
whom  he  paid  to  discovo?  for  him  tbe  where- 
abouts of  the  cbUd,  learned  that  he  was  play- 
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fug  with  iome  other  children  on  the  beaeb, 
□ot  far  away.  Hits  boy  whose  asBlatance  he 
sought  testified  that  appellant  told  him  be 
would  like  to  get  the  child  away  without 
saying  anything  about  It  to  tbe  people  with 
whom  be  boarded;  that  appellant  gave  this 
boy  fl,  and  told  him  to  buy  some  candy  and 
glTe  to  the  child,  and  tell  bim  his  papa  was 
there  and  wanted  to  see  him;  that  be  bought 
10  cents'  worth  of  candy,  and  went  in  search 
of  the  child,  and  found  him  upon  the  beach 
with  other  children,  but  concluded  not  to 
give  him  the  candy  or  make  any  attempt  to 
get  bim  away,  and  simply  returned  and  told 
appellant  where  the  child  was,  at  the  same 
time  offering  to  return  tbe  00  cents  of  tbe  VI 
remaining,  wliich  appellant  declined  to  ac- 
cept. Appellant  then  went  to  the  beacb  and 
found  the  child.  Mrs.  Derville  tostifled  as 
follows:  "A.  The  children  were  bathing  on 
the  beach,  and  my  little  girl  ran  tip  and  said 
tbat  Chiir*s  papa  had  come  and  wished  to 
take  him  away,  and  I  thought  tbe  child  was 
mistaken,  but  she  said  *No,'  so  Mr.  Rhoades 
came  up  and  introduced  himself,  with  the 
children.  Q.  That  was  the  defendant  here, 
Mr.  Rhoades,— this  gentleman  sitting  over 
there?  A.  Tea;  and  X*  asked  Oalr  if  tbat 
was  his  fhther,  and  tbe  answer  the  boy 
made  was,  'Yes;  that  is  my  papa.'  Mr. 
Rhoades  said  he  had  seen  Mrs.  Rboadea  a 
few  days  previous  in  Tacoma,  and  she  said 
be  could  go  to  Seattle  to  Tlslt  tbe  children, 
which  be  done,  and  he  cmly  fonnd  the  girl, 
but  not  the  boy;  that  the  boy,  she  said,  was 
In  Alaska,  with  his  uncle,  bnt  would  be  down 
in  a  few  days,  and  he  says,  'Here  I  find  him 
In  Stellacoom.'  X  told  Mr.  Rhoades  that  the 
boy  was  well  cared  for^  and  If  be  would 
leave  him  a  few  days—  I  knew  nothing  of 
the  case.  Bnt,  no,  be  would  like  to  take  him 
then,— at  once.  I  told  bim  there  was  a  board 
btU.  That  didn't  matter,  he  said.  He  paid 
me  the  board  bill  and  took  the  boy.  I  asked 
bim,  as  a  gentleman,  before  he  left  me,  if 
he  would  take  that  boy  to  his  mother,  and 
be  said,  1  give  you  my  word  I  will  take  that 
b<^  to  Ills  mother.  In  Seattle,  to  prove  to  her 
that  she  has  deceived  me.'  Q.  That  was  the 
promise  he  gave  you  at  the  time?  A.  That 
was  the  promise  that  he  gave  me.  Q.  Did 
Glair  leave  at  that  time?  A.  Yes;  I  droned 
the  little  fellow,  and  X  packed  up  bis  things, 
and  he  left  with  bis  fathor."  Appellant  had 
arranged  for  a  horse  and  buggy  and  driver, 
and  Immediately  left  Stdlacoom  wltii  the 
child.  They  were  driven  to  Tacoma,  where 
they  remained  for  about  an  hour,  when  the 
driver  proceeded  with  them  to  Ortlng.  Ap- 
pellant afterwords  took  the  child  aboard  a 
train  going  east  They  proceeded  to  Pendle- 
ton, Or.,  where  they  were  joined  by  the  pres- 
ent wife  of  appellant.  They  then  traveled 
with  a  team  to  Boise,  Idaho,  and  nftmrards 
went  to  Salt  Lake,  Utah,  tiience  to  Pueblo, 
Colo.,  and  from  there  to  Lamar,  from  whicb 
place  the  child  was  brought  back  by  an  offi- 
cer.  The  child  himself  testified:   "Q.  Clair, 


when  your  father  stated  he  would  take  you  to 
Seattle,  who  did  be  say  he  was  going  to 
take  you  to?  A.  To  my  mother.  Q.  Yon 
thought  you  were  going  to  your  mother?  A. 
Yes,  sir."  The  record  of  the  testimony  Is 
voluminous  as  to  the  history  and  rations  ot 
appellant  and  bis  former  wife,  but  other  facte 
necessary  to  tbe  determination  of  this  case 
will  be  referred  to  In  the  discussion  ho'e- 
after. 

The  statute  deOning  the  crime  with  whlcb 
appellant  Is  charged  Is  found  in  sectlwi  IGSOt 
2  Balllnger'B  Ann.  Codes  &  Bt,  and  la  as 
follows:  "If  any  person  mallclou^y,  forci- 
bly, or  fraudnlmtly  lead,  take,  decoy,  or  en- 
tice away  any  child  under  the  age  of  twelve 
years,  with  the  intent  to  detain  or  conceal 
such  cblld  from  Its  parent,  goardiui,  or 
other  person  having  tbe  lawful  charge  ot 
such  child,  he  shall  be  punlshd  by  Imprison- 
ment in  the  penitentiary  not  more  than  ten 
years,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  flue  and  Imprison- 
ment." As  we  have  seen,  the  custody  of 
this  child  was  awarded  the  motba  by  tbe 
court  in  California,  and.  If  tbat  decree  was 
effective,  she  was  at  the  time  he  was  taken 
by  ppellant.  In  the  language  of  the  statute^ 
the  "person  liavlng  tbe  lawful  chai^  of  such 
child."  Tt  Is  assigned  as  error  that  tbe  court 
instructed  the  Jury  that  the  California  court 
which  gi-anted  the  decree  of  divorce  bad 
Jurisdiction  to  fix  therein  or  thereby  the 
custody  of  the  boy.  Glair  Mlllmore  Rhoades. 
In  order  that  this  claim  of  error  may  be 
more  clear.  It  Is  necessary  to  refer  to  more 
of  the  facts  shown  by  the  recwd:  Appel- 
lant, during  his  life,  has  engaged  in  the  sev- 
eral occupations  of  barbw,  harness  maker, 
and  veterinary  surgeon.  In  the  proseiMitlon 
of  these  several  lines  of  business,  and  par- 
ticularly the  latter,  he  has  traveled  much 
over  the  country,  going  ftom  stete  to  state. 
He  first  met  his  former  wife  In  San  Fran- 
cisco, where  they  were  then  both  residing, 
and  lvere  both  acquainted  with  the  city  and 
people.  Aft«:  their  marriage  they  resided 
at  times  In  different  places  In  other  states. 
They,  however,  returned  to  San  Francisco, 
and  were  living  togethw  there  when  appe- 
lant learned  that  his  fatho-,  who  resided  in 
an  fiastem  state,  was  ill.  He  tcxA  the  little 
boy  and  went  East  leaving  his  wife  and  the 
little  girl  in  San  Francisco,  with  no  mon^ 
or  means  of  support  He  was  gone  for  a 
number  of  mcmths,  and  meantime  sent  the 
little  boy  hack  to  his  mother,  as  she  d«dred. 
During  his  absence  he  contributed  practi- 
cally nothing  for  the  support  of  the  mother 
and  children,  and  the  mother  supported 
them  and  herself  by  working  as  cashi^  In  a 
restaurant.  After  a  long  absence  he  re- 
turned, with  but  a  few  dollars  of  money, 
and  besought  bis  wife  to  quit  her  »uploy- 
ment  In  the  restaurant  and  live  with  him. 
She  declined  to  quit  the  place  and  sacrifice 
her  small  earnings  while  he  was  without 
both  money  and  employment.  Being  dls- 
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pleased  at  her  refusal,  be,  without  her  knowl- 
od^e  or  consent,  secured  both  the  children, 
and  went  with  th»n  to  the  state  of  Oolwado. 
She  testified  that  be  wrote  her  after  he  l^t 
that  he  now  had  the  children,  and  she  had 
left  all  she  had  when  she  married  him.  He 
concealed  the  whereabouts  of  himself  and 
children  from  her,  and  she  meantime  su)>- 
ported  herself  by  her  own  exratloas.  Aftw 
some  months  she  discovered  the  location  of 
the  children  In  Colorado,  and  went  and  se- 
cured them  without  his  knowledge,  and 
Inroi^bt  them  back  to  Snn  Francisco.  Soon 
after  die  returned  she  began  her  suit  for 
divorce,  and  asked  for  the  custody  of  the 
children.  Appellant  was  served  with  sum- 
mons Tiithout  the  state,  but  went  to  San 
Francisco,  and,  as  h»ctofore  said,  appeared 
Id  the  action.  Under  these  circumstances,  It 
is  urged  by  appellant  that  as  the  head  of  the 
family  he  had  the  right  to  fix  the  domicile 
of  the  family,  and  that  as  he  was  in  the 
state  of  Colorado  at  the  time  the  divorce  suit 
was  begun,  the  children  having  been  re- 
moved from  that  state  without  his  consent, 
they  were  therefore  residents  of  that  state, 
and  the  Califwnia  court  had  not  jurisdic- 
tion to  fix  their  custody.  Passing  the  ques- 
tion whether  the  aforesaid  facts  were  suffl- 
dont  to  constitute  the  state  of  Colorado  the 
domicile  of  the  children.  It,  In  any  event, 
appears  that  ttie  effectiveness  of  the  decree 
of  divorce  Itself  is  not  disputed  in  so  far  as 
it  purports  to  dissolve  the  bonds-  of  matri- 
mony theretofore  existing  between  appellant 
and  the  mother  of  the  children.  That  appel- 
lant regarded  It  as  a  valid  decree  is  evi- 
denced by  the  fact  that  he  has  since  remar- 
ried. The  court  must  therefore  have  had 
Jurisdiction  to  render  the  decree.  The  ap- 
pellant actually  and  personally  submitted 
himsdf  to  the  Jurisdiction.  Having  Jiu*ls- 
diction  of  the  par«itB  to  the  extent  of  being 
empowered  to  dissolve  the  marital  tics,  did 
the  court  have  power  to  determine  who 
should  be  the  lawful  custodian  of  the  chil- 
dren? It  Is  manifest  that  the  adjudication 
of  that  matter  was  all-important  to  the  chil- 
drra,  by  reason  of  their  tender  years.  They 
were  unable  to  act  or  choose  for  themselves. 
TiuAv  parents  were  henceforth  to  be  sepa- 
rated, and  It  became  imperative  that  some 
one  should  be  lawfully  charged  with  their 
cmtody.  A  divorce  suit  may  be  either  a 
proceeding  In  rem  or  in  personam.  Where 
the  defendant  is  personally  served  within 
the  state,  or  appears  In  a  suit  commenced 
by  constructive  service,  It  Is  a  proceeding  In 
personam;  but  if  he  is  a  nonresident,  con- 
structively served,  only,  and  no  appearance 
has  been  made,  the  proceeding  is  in  rem.  9 
Am.  ft  Eng.  Bnc.  Law  (2d  Ed.)  p.  745.  By 
the  v<duntar3r  appearance  of  the  appellant 
the  action  in  the  California  court  became 
one  Id  personam.  The  relation  of  parent 
and  child,  like  that  of  marriage,  is  a  status. 
Bieh.  Mar..  Div.  &  Sep.  S  IISO.  -The  court, 
having  acquire  personal  Jurisdiction  of  the 


parties  and  of  the  status  constituted  by  the 
marriage  relation,  also  acquired  Jurisdiction 
of  the  status  constituted  by  the  relation  be- 
tween the  parents  and  minor  children.  That 
status  was  a  part  of  the  subject-matter  of 
tlie  divorce  suit,  and  the  court  had  Jurisdic- 
tion of  both  the  persons  and  subject-matter. 
The  children  were  with  their  mother,  one  of 
th^r  lawful  custodians,  and  witbin  the  terri- 
torial limits  of  the  California  court,  when 
the  action  was  commenceil.  They  remained 
there  until  a  few  days  before  the  decree  was 
entered.  The  Jurisdiction  had  attached  to 
the  persons  and  to  the  whole  subject-matter 
of  the  suit,  and  a  physical  departure  of  the 
children  from  the  immediate  territorial  Ju- 
risdiction of  the  court  did  not  prevent  the 
court  from  retaining  Jurisdiction  to  deter- 
mine the  whole  subject-matter  of  the  case. 
Bally  v.  Schrader,  34  Tnd.  2C0.  We  therefore 
conclude  that  the  California  court  had  power 
to  fix  the  custody  of  the  children  with  the 
mother,  and  that  tlie  trial  court  did  not  eiT 
In  so  Instructing  the  ivry. 

It  is  next  assigned  that  the  court  erred  in 
giving  to  the  Jury  the  following  Instruction: 
"The  court  fm'ther  Instructs  you  tliat  if  you 
should  find  from  the  evidence  that  on  or 
about  the  date  charged  in  the  Information 
the  defendant  went  to  Stellacoom,  In  Pierce 
county,  Washington,— the  place  wh^  the 
said  child,  Clair  MlUmore  Shoades,  then  law- 
fully was,— and  then  and  there  represented 
to  the  said  child  and  to  the  pei-son  then 
having  his  lawful  custody  and  control  that 
he  desired  and  that  It  was  his  purpose  and 
Intent  to  take  the  said  child  from  said  place 
and  from  said  custody  and  convey  him  to 
Seattle,  to  his  mother,  Emma  Rhoades,  and 
that,  having  so  obtained  the  possession  of 
the  person  of  the  said  child  under  such  rep- 
resentations, he  then  took  the  said  child  out 
of  the  state  of  Washington  with  the  intent 
to  detain  and  conceal  said  child  from  its 
guardian  or  other  person  having  the  lawful 
clinrge  of  said  child,  then  he  Is  guilty  of  the 
crime  charged  In  the  Information  in  this 
case,  and  you  should  find  him  guilty,  not- 
withstanding the  fact  ttiat  yon  should  fur- 
ther find  tliat  after  such  taking,  and  after 
learning  the  true  intent  and  purpose  of  the 
defendant,  the  said  child,  Clair  Mlllmore 
Rhoades,  consented  thereto,  and  was  wiilfng 
to  go  with  the  defendant"  It  is  urged  that, 
if  the  child  consented  to  go,  the  appellant  Is 
not  guilty  of  a  crime.  The  Instruction  is, 
however,  based  upon  the  theory  that  appel- 
lant procured  pessesslon  of  the  child  from 
his  lawful  custodian  by  false  and  fraudulent 
represeutations  as  to  his  purpose,  and  took 
him  with  intent  to  ccmceal  him  from  the 
person  lawfully  entitled  to  his  custody.  The 
Instruction  seems  to  come  well  within  the 
statute  heretofore  set  out  The  consent  or 
want  of  consent  of  a  child  under  12  years 
of  age  seems  to  be  Immaterial.  The  of- 
fense consEslH  in  the  taking  with  intent  to 
conceal  from  parent  or  guardian  or  other 
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person  IutIiic  Itwfnt  diarfe  of  Oie  dilld. 
The  theory  of  the  leglBlatliTe  erldently  wu 
that  a  child  under  12  years  ot  age  Is  inca- 
pable of  giving  consent  under  such  clrcum- 
atances,  and  that  Its  own  welfare  and  that 
of  society  require  that  the  chlld'a  consent 
shall  be  Immaterial  In  a  prosecution  of  this 
character.  It  was  so  held  In  Oravett  t. 
State,  74  Oa.  191,  wliera  the  charse  was 
similar  to  the  me  here.  The  same  principle 
Is  also  declared  In  State  t.  Tarrar,  41  N.  H. 
68,  and  Com.     NIckersoD,  6  Allen,  618. 

There  are  two  other  assignments  of  error, 
but  oach  ls  based  upon  the  court*  s  refusal  to 
glTe  certain  Instmctlans  requested  by  ap- 
p^nt  The  questions  nlsed  by  the  re- 
quested instructions  hare,  however,  already 
been  herelnbefwe  dl^cnsaed.  The  erldenco 
was  amply  sufficl«it  for  tin  Jury  to  find  that 
Ilia  mother  of  the  child  was  Us  lawful  cus- 
todian, and  that  ai^ellant  by  fraudulent 
means  procured  jKMaeasloD  ot  him  with  in- 
tent to  detsln  and  conceal  him  tnm  such 
lawful  custodian.  It  was  to  meet  such  an 
offense  Oat  the  statute  ms  created. 

We  find  no  material  error,  and  >the  Judt- 
ment  Is  affirmed. 

BBATIS,  a  and  FULIiBBTON^  AN- 
DBB&  DUNBAB.  and  MOUNT.  33^  concub 


(29  Wuh.  67) 

STATB  T.  ARMSTRONG. 
(Supreme  Court  of  WaBhingtoa.    Joly  S» 
1902.) 

CRIMINAL  LAW— DISMISSAL  OF  PR0SBC1TTI0N 
— BPFBCT  AS  BABr-BVIDENCB-CAOSS-EXAH- 
INATION  —  COSTS  —  CLBBK  AND  BHSUFV^ 
FEES. 

1.  Und^  2  BalllDger's  Aqs.  Codes  &  St.  | 
6916,  proTldiDg  that  a  diBmissal  of  a  proseca- 
tioD  for  a  failure  to  file  the  iDtormation  within 
80  days  after  the  prelimiuary  examination 
■hall  not  be  a  bar  to  another  prosecution  If 
the  offense  charged  Is  a  felony,  a  dismissal  of 
a  prosecutioD  of  asanult  with  intent  to  kill, 
which  la  a  felony,  was  not  a  bar  to  a  further 
prosecution  under  a  charge  for  the  same  of- 
fense, though  it  resulted  in  a  conTiction  of  sim- 
ple assault,— a  mlademeanor. 

2.  Where,  in  prosecution  for  assaalt.  defend- 
ant was  asked  on  direct  examination  if  he 
bad  had  an;  other  trouble,— the  question  be- 
ing intended  to  relate  to  trouble  with  the  same 
witness, — and  replied  that  he  always  bied  to 
get  along  with  his  neighbors.  It  was  not  error 
to  allow  cross-examination  aa  to  QUarrela  and 
fights  with  other  neighbors. 

8. 1  Ballinger'a  Ann.  Codes  &  SL  i  1629,  and 
2  Bellinger's  Ann.  Codes  &  St  i  4^75,  de- 
clare a  person  convicted  of  crime  liable  for  all 
costs.  Oonat.  art  1,  8  22,  grants  an  accused 
the  right  to  compulsory  process  for  witnesses, 
without  advancing  fees.  Held,  that  as  1  Bal* 
linger's  Ann.  Codes  &  SL  t  lfi09,  granting 
cleric's  fees  for  Issuing  subpoenas  and  docket- 
ing a  cause,  and  sheriff's  fees  for  serving  sub- 
pcenas  and  mileage,  did  not  limit  them  to  dril 
causes,  such  fees  might  be  taxed  against  a 
person  convicted  of  crime,  though  the  county 
U  not  roQuired  t*  pay  such  oBlcers  for  such 
services. 

Appeal  from  snperlOT  court;  Chehalls 
county;  Mason  Irwin,  Judge. 

A.  A.  Armstrong  was  convicted  of  assault, 
tnd  appeals.  Af&rmed. 


W.  H.  Abel  and  A.  H.  Abel,  Cor  appellant 
J.  A.  Hotcbeson.  for  the  State 

MOUNT.  J.  Appellant  was  conrlcted  cf 
assault,  and  from  a  judgment  Imposing  ■ 
line  he  appeals.  On  June  12,  19(0,  after  a 
preliminary  examination,  appdiant  was 
bound  over  to  appear  t»ef<»«  the  superior 
court  of  Ohehalls  county  to  answer  a  charge 
of  assault  with  a  deadly  weapon.  On  July 
11,  1001,  an  information  waa  fUed  eharging 
appellant  with  that  (rffense.  On  October  4, 
1001,  VLfion  motion  ot  appelant,  the  action 
was  dismissed  by  tbe  court,  and  the  defend- 
ant discharged,  for  tha  reason  that  the  cause 
had  not  been  brought  to  trial  within  60  days 
after  the  flllng  of  Uw  Information.  There- 
after, and  on  the  same  day,  a  new  informa- 
tion was  filed  charging  the  same  offense. 
Appellant  mored  to  quaah  ttils  last  fnforma- 
tloii  upon  the  groond  that  the  same  was 
filed  m<ffe  than  90  days  attee  the  tranacript 
of  the  preliminary  examination  was  filed. 
This  motion  ma  denied,  and  a  plea  at  not 
guUty  entered,  and  a  trial  and  conTlctlon  of 
assault .  followed.  A  Judgment  imposdng  a 
fine  of  91B0  and  costs  was  thereupon  entered. 
A  cost  bill  amounting  to  916B.W  was  subse- 
quently filed.  Included  In  tbe  cost  bill  were 
tbe  following  Items:  Clerk's  costs,  99.45; 
eheritrs  fees.  911.86;  Jury  fee,  912.  Appel- 
lant moved  to  strBce  these  Itema  from  tbe 
cost  Un.  and  tiie  motion  waa  denied.  The 
errors  relied  upon  are:  (1)  In  denying  tbe 
motion  to  quash  the  information;  In  ad- 
mitting croBS-eza  mln&tloD  of  defendant  as 
to  certain  dlfllcultles  previously  bad;  and 
in  denying  the  motion  to  relax  costs. 

1.  The  statute  expressly  provides,  at  see- 
tlon  6916.  2  Balllnger's  Ann.  Codes  ft  St, 
that  tbe  order  of  dismissal,  under  the  sec- 
tions by  authority  of  which  the  appellant 
was  dismissed,  ahall  not  be  a  bar  If  the  of- 
fense charged  be  a  felony.  The  offense  chaf> 
ged  in  the  first  infwmatlon  was  felony. 
The  offense  charged  In  the  Information  upon 
which  appellant  was  tried  was  also  felony. 
The  prosecuting  attorney  was  authorized  to 
file  It  at  any  time  within  the  period  of  tbe 
statute  of  limitations.  The  effect  of  tbe  dis- 
missal in  the  case  was  to  release  the  defend- 
ant from  the  costs  of  the  prosecution  up  te 
that  time,  and  to  discharge  bim  from  cus- 
tody, or  release  his  ball.  The  filing  of  the 
new  information  was  the  commencement  of 
a  new  action  for  the  same  offense.  The 
fact  that  the  Jury  retnmed  a  verdict  ot 
guilty  of  a  misdemeanor  would  not  affect 
the  offense  charged,  so  as  to  make  the  for- 
m^  dismissal  a  bar  to  tbe  action.  The  stat- 
ute reads:  "But  it  la  not  a  bar  If  the  of- 
fense charged  be  a  felony."  ^e  offmse 
charged  Is  the  guide  for  the  court,  and  not 
the  verdict  rendered  upon  a  trial  of  the  of- 
fense charged.  It  was,  therefore,  nnt  error 
to  deny  the  motion  to  quash,  or  to  overrule 
the  demurrnr,  or  to  deny  tbe  motion  for  • 
directed  verdict  or  to  deny  tb»  motion  la 
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arrest  of  judgment;  all  of  which  motions 
were  based  upon  the  fact  tbat  the  verdict 
rmdered  found  the  defukdant  guilty  of  a 
misdemeanor. 

2.  Upon  the  trial,  while  defendant  was  a 
witness  In  his  own  behalf,  he  was  asked  the 
t<dlowlns  question  on  direct  examination: 
••Have  you  had  any  other ,  trouble,— other 
than  this  alleged  offense?"  This  question 
was  intended  to  relate  to  trouble  with  the 
prosecuting  witness,  but  in  the  course  of  bis 
answer  defendant  remarked,  "Well,  I  always 
try  to  get  along  with  my  neighbors."  The 
prosecuting  attorney,  on  croBs-examJnatlon, 
was  permitted  to  interrogate  the  witness 
with  relation  to  quarrels  and  fights  with 
oth«v  of  his  neighbtm  We  think  this  eri- 
dence  was  competent  to  rebut  the  statement 
made  in  reference  to  his  peaceable  disposi- 
tion, and  It  was  not  error  of  the  trial  court 
to  allow  the  examination. 

3.  It  is  urged  that  the  court  erred  In  re-, 
fusing  to  strike  these  items  from  the  cost 
bill,  Tlz.:  Clerk's  costs,  f9.45;  sh^fTs  fees, 
9^11.85;  Jury  fee^  |12.  Section  1629,  1  Bal- 
Unger's  Ann.  Codes  &  St,  provides  as  fol- 
lows: "Every  person  convicted  of  a  crime, 
or  held  to  bail  to  keep  the  peace,  shall  be 
liable  to  all  the  costs  of  tbe  proceedings 
against  him.  Including,  when  tried  by  a  Jury 
In  the  superior  court,  $12  for  a  Jury  fee." 
Section  6d76. 2  Balllnger's  Ann.  Codes  &.  St.,  Is 
as  follows:  "When  the  defendant  Is  found 
fTuIlty,  the  court  shall  render  Judgment  ac- 
cordingly, and  the  defendant  shall  be  liable 
for  all  costs,  unless  the  court  or  jury  tr3^ng 
the  cause  expressly  find  otherwise."  Under 
section  22  of  article  1  of  tbe  constitution,  any 
person  accused  of  crime  Is  entitled  to  have 
compulsory  process  for  witnesses,  and  shall 
not  before  final  judgment  be  compelled  to 
advance  money  or  fees  to  secure  these  rights. 
Under  section  1609, 1  Balllnger's  Ann.  Codes 
&  St»  the  derk  Is  authorized  to  charge,  for 
offlcial  services,  a  fee  for  Issuing  each  sub* 
poena,  and  for  docketing  the  cause,  etc.  The 
sheriff  Is  entitled  to  charge  a  fee  for  serving 
rabtKenas  and  for  mileage.  It  Is  argued 
tbat  because  the  clerk  and  sheriff  are  sala- 
ried officers,  and  the  county  is  not  required 
to  pay  qiedal  fees  tot  this  class  of  service 
these  Items  are  not  properly  taxable  as  costs 
Id  a  crlmlDal  canse.  We  are  of  the  opinion 
that  since  the  legislature  did  not  see  fit  to 
limit  these  "offlcial  services"  to  civil  causes, 
the  fees  provided  were  intended  to  apply  to 
criminal  cases  as  wel\  as  civil,  and  that, 
therefore,  costs  for  such  services  In  criminal 
cases  may  be  taxed  and  recovered  against  a 
person  convicted  of  crime  as  part  compensa- 
tion to  tbe  county  for  salary  advanced  to 
such  officers. 

Finding  no  error  In  the  record,  the  cause 
will  In  all  things  be  affirmed. 

RKAVIS,  C.  J.,  and  ANDERS.  DUNBAR, 
PULUQBTON.  and  HADLET,  JJ.,  concur. 


OF  8EATTLB.  898 

(28  Wuli.  6») 
LEWIS  V.  CITT  OF  SEATTLE. 

<Sniweine  Court  of  Washington.   June  23. 

1902.) 

ICUNICIFAXj  corporations— IjOCAL  IMPROVB- 
MENTS  ~  REASSESSMENT  —  FROCEOURB  — 
CITy  COUNCIL  —  JURISDICTION— INTEREST  — 
APPEAL. 

LSeas.  Laws  1898,  pp.  22&  227,  H  1*  2, 
provide  that  a  dty  council  idiall  under  certain 
cirraiDBtances  "order  and  make"  a  reassess- 
ment  for  the  cost  of  a  local  ImproTemeut  and 
to  this  end  tbe  board  of  public  works  shall 
make  a  uew  aBsessnient  rml  in  aa  eyuitablo 
maauer,  with  reference  to  the  benefits  received. 
Section  6,  p.  228,  provides  that,  After  due  no- 
tice, tbe  council  snail  hear  and  determine  all 
objectloDB,  and  may  revise,  correct,  confirm, 
set  aside,  or  order  such  assessment  to  be  made 
de  uovo.  Held,  tbat  tbe  council  is  not  re- 
quhred,  in  the  oidinance  ordering  the  reassess- 
ment, to  fix  the  amount  to  be  assessed  on  each 
lot,  but  that  such  an  amoant  is  to  be  fixed  In 
the  first  Instance  by  the  board  of  pablic  works, 
subject  to  the  review  and  final  aetermlnation 
by  the  council. 

2.  Sess.  Laws  189S,  p.  226,  {  1,  requires  the 
board  of  public  works  or  other  authority,  when 
making  a  reassessment  roll  of  property  for  a 
local  improvement,  to  proceed  as  near  as  may 
be  in  accordance  with  the  law  in  force  at  the 
time  such  reassessment  is  made,  and  also  to 
assess  the  property  benefited  according  to 
benefita.  Section  6,  p.  228,  provides  that  no 
omission,  failure,  or  neglect  o£  any  officer  o€ 
the  city  to  comply  with  the  law  in  force  shall 
prevent  a  reassessment  aud  that  It  is  the 
true  intent  of  the  act  to  make  the  cost  payable 
by  the  real  estate  benefited  thereby.  Section 
lU,  p.  230,  provides  that  tbe  act  shall  not  be 
construed  as  repealing  the  provisions  then  ex- 
isting in  any  city  charter  for  the  making  of 
reassessments,  but  as  proridiug  a  concurrent 
remedy  iu  such  case.  Bel4,  that  a  city  may 
make  a  reassessment  under  such  act  whether 
the  charter  of  the  city  contains  any  valid  pro-' 
visions  for  a  reassessment  or  not. 

3.  Where,  after  a  city  had  ordered  and  con- 
tracted for  the  pading  of  a  street  extending 
several  blocks,  the  Improvement  to  the  extent 
of  two  blocks  near  the  center  was  prevented  by 
injunction,  and  tbe  rest  of  tbe  street  was  grad- 
ed according  to  the  original  plan,  the  question 
whether  the  expense  of  tbe  work  on  both 
ends  of  the  street  should  be  assessed  as  one 
district,  or  each  by  Itself,  was  within  the  juHs- 
diction  of,  and  to  be  determined  by,  the  city 
council;  and  its  conclusion  should  not  be  dis- 
turbed unless  substantial  error  is  shown. 

4.  Under  Bess.  Laws  1808,  p.  230.  {  9,  pro- 
viding that,  on  an  appeal  from  a  reassessment 
of  property  for  the  expense  of  a  local  improve- 
ment, the  judgment  shall  be  either  to  confirm, 
modify,  or  annul  the  assessment,  the  court 
should  not  dismiss  or  annul  the  assessment  for 
errors  which  do  not  go  to  the  jurisdiction  of 
the  ci^  council  to  make  the  assessment. 

Q.  Where  an  assessment  for  a  street  improve- 
ment ordered  in  May,  ISOO,  was  adjudged  void 
in  February,  1897,  and  a  reassessment  was  or- 
dered in  February,  1899,  limitations  had  not 
run  against  the  right  of  the  city  to  make 
such  reassessment;  there  b^ne  no  special  stat- 
ute of  limitations  relating  to  Uiat  subject,  and 
the  limit  of  10  years  fixed  by  Laws  te&6,  p. 
270,  for  an  action  to  enforce  an  asaessmenti,  if 
applicable^  not  having  expired.  . 

6.  Under  statutes  providing  that  an  action 
shall  be  commenced  by  filing  a  complaint,  and 
that  tbe  clerk  shall  indorse  thereon  a  certifi- 
cate showing  tbe  date  of  filing,  and  that  he 
shall  keep  a  docket  in  which  he  shall  note  the 
time  of  filing  all  pleadiugs,  where  tbe  indorse- 
ments  on  the  complaint  and  docket  entry  dls- 
agree  as  to  the  date  ot  filing,  and  the  true 
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date  1b  not  shown,  the  court  shoald  presume, 
an  aRBinst  Ktnitatious,  that  the  IndorKeraent  is 

corret-t. 

7.  I^mitatioiiB  asainst  a  reansesament  of 
property  for  the  expense  of  a  lofiil  improve- 
ment do  not  run  durine  the  time  the  city  is 
attempting  to  enforce  the  original  a.sfsessmt'nt. 

8.  Under  Sess.  Lawd  ItHKi,  p.  i  U,  au- 
thorizing a  city  to  ufjSL-tis  the  real  jvoperty  bene- 
fited by  a-  local  improvement  tor  an  amount 
vhich  shnll  not  exceed  the  actual  cost  and 
value  of  the  improvement,  the  city  may  include 
the  cost  or  KraaioK  the  intersecliog  streets  and 
alleys,  in  assntsiog  for  the  cost  of  grading  a 
street. 

0.  Ill  reassessing  property  benefited  by  a 
local  improvement,  ttie  city  council  may  iu- 
clmle  interest  on  the  cost  from  the  date  of 
delinquency  of  the  original  assessnient,  as  ex- 

fressly  provided  in  Sess.  Laws  18&3,  p.  228, 
tl. 

10.  Where   a   city   council   ordered   a  reas- 
sessment of  property  benefited,  for  the  cost 
of  a  local  improvement,  and  the  roll  prepared 
by  the  board  of  public  works  did  not  include  , 
interest,  but  interest  was  iucluded  iu  the  ordi-  | 
nance  confirming  the  assessment,  it  should  be  ; 

§ resumed  that  the  connoil  acted  properly  under  i 
ess.  Laws  18U3.  p.  22S,  S  5,  authoriKing  the 
council  to  correct  such  roll,  iu  the  absence  of 
evidence  showing  the  manner  in  which  the  ad- 
dition of  interest  was  made. 

Reavis,  C.  J.,  and  Anders  and  White,  JJ., 
dissenting. 

Appeal  from  superior  court,  King  county; 
William  Hickman  Moore,  Judge. 

Proceeding  by  the  city  of  Seattle  to  assess 
the  property  of  J.  H.  Lewis  for  expense  of  a 
street  improvement  From  a  Judgment  con- 
firming the  assessment,  I.  B.  Lewis  appeals. 
Affirmed. 

Greene  &  Orlfflths,  for  app^ont  Pratt  A 
Kiddle,  for  respondent 

FULLERTON,  J.  On  May  3,  1890,  the 
city  council  of  the  dty  of  Seattle,  by  ordi- 
nance, ordered  that  portion  of  Jefferson  street 
In  the  city  of  Seattle  lying  t>etween  Third 
street  and  Broadway  to  be  graded  and  other- 
wise Improved  according  to  certain  plans  and 
specifications  theretofore  prepared  by  the  city 
engineer,  and  adopted  by  the  city  council. 
Sealed  bids  w«e  advertised  for  and  rec^red, 
and  the  contract  for  the  work  was  let  to 
the  lowest  respmslble  bidder.  After  the  let- 
ting of  the  contract,  and  after  the  contractor 
bad  entered  upon  the  work,  the  city  was  en- 
joined, at  the  suit  of  a  property  holder,  from 
prosecuting  the  work  along  that  part  of  Jef- 
ferson street  lying  betwem  Eighth  street  and 
the  alley  between  Eighth  and  Seventh 
streets.  This  Injunction  made  It  impractica- 
ble to  grade  the  street  as  planned  between  the 
alley  and  Sixth  street,  whereupon  the  work 
was  abandoned  between  Eighth  and  Sixth 
streets,  but  completed  according  to  the  orig- 
inal plans  between  Third  street  and  Sixth 
street  and  between  Eighth  street  and  Broad- 
way. Prior  to  letting  the  contract  the  dty 
council  created  an  assessment  district  In- 
cluding therein  such  lots  and  blocks  as  they 
deemed  would  be  affected  by  the  Improve- 
ment and  on  the  completion  of  the  work  as- 
sussed  th^e  lots  and  blocks  to  pay  the  cost 


of  the  ImprovemeDt  This  assessment  was 
declared  void,  by  a  Judgment  ot  the  supoior 
court  of  King  county,  on  February  2,  1897. 
On  February  C,  18fl9,  the  city  council  by  ordi- 
nance ordered  a  reassessment  "upon  the  lots, 
blocks,  or  parcels  of  land  which  have  been 
benefited  by  the  tanprovement  of  Jefferson 
street  •  •  •  to  the  ertait  of  their  pro- 
pcvtlonate  cost  expense,  and  value  thareoT*; 
pnrsuant  to  which  the  board  of  public  works 
made  a  new  assessmoit  nAl  of  the  pnqwrty 
benefited.  In  which  they  aasessed  the  original 
cost  of  the  Improvement  to  the  lota  abutting 
upon  th^  street  "in  an  equitable  manner  with 
reference  to  benefits,"  and  certified  the  same 
to  the  city  council.  This  roll  was,  after  no- 
tice and  hearing,  duly  approved,  and  confirm- 
ed by  ordinance  passed  July  5,  1889,  which 
ordinance  also  provided  that  the  amount  as- 
sessed should  bear  interest  at  10  per  centum 
per  annum  from  February  28,  1801,  the  date 
of  delinquency  of  the  original  assessment. 
The  appellant  Is  the  owner  of  cniain  lots, 
abutting  upon  Jefferson  street  which  were 
assessed  under  the  reassessment  proceedings, 
and,  with  others,  filed  objections  to  the  r^- 
ularlty  and  validity  of  the  pi-oceedlngs  with 
the  city  council,  raising  questions  Iwth  of  fact 
and  of  law.  Only  the  l^al  qnestions  were 
urged  on  the  bearing  before  the  council, 
which  bdng  overruled,  appeal  was  taken  to 
the  superior  court  of  King  county.  That 
court  confirmed  the  reassessmait  and  this  ap- 
peal Is  from  tbe  Judgment  entered  therein. 

It  Is  first  objected  that  the  wdinance  au- 
thorizing and  directing  the  reassessment  was 
Insufficient  for  that  purpose  In  that  it  did 
not  comply  with  the  requirements  of  sections 
1  and  2  of  the  act  of  1893,  rdating  to  reas- 
sessments to  pay  the  costs  of  local  improve- 
ments.. It  Is  urged  that  Inasmuch  as  tbe 
sections  dted  provide  that  the  city  council 
"shall  by  ordinance  order  and  make"  a  re- 
assessment the  city  council  must  In  the 
initial  ordinance,  not  only  direct  such  reas- 
aessment  to  be  made,  but  must  fix  the  amount 
of  tbe  charge  that  la  to  be  assessed  against 
each  particular  lot  and  parcel  of  land;  that 
the  power  of  the  board  of  public  works  ae 
other  proper  authority  of  the  city  la  confined 
by  the  statute  to  the  making  of  an  assessment 
roll  in  conformity  with  the  ordinance.  How- 
ever plausible  this  contentltHi  may  appear 
from  the  actual  wording  of  the  statute,  It 
la  clear  that  such  Is  not  its  intent  and  mean- 
ing. The  statute,  it  Is  true,  provides  that  the 
dty  coundl  shall  "order  and  make"  a  new 
or  reassessment  but  It  directs  that  **to  this 
end  tbe  board  of  public  works  or  other  prop- 
er autliorlty  of  such  city  or  town  shall  make 
a  new  assessment  roll  In  an  equitable  manner 
with  reference  to  the  benefits  received,  as  near 
as  may  be  In  accordance  with  the  law  in  force 
at  the  time  such  reassessment  Is  made." 
and  shall  certify  the  same  to  the  city  coun- 
dL  The  act  further  provides  that  upon  the 
receipt  of  the  assessment  roll  so  mat1&  the 
clak  ot  such  dty  or  town  shall  give  notice 
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by  publlcatlot)  in  the  official  newspaper  of 
snch  city  or  town  of  a  time  w^ien  the  council 
wlU  bean  and  consider  objections  to  the  same 
by  parties  aggrieved  by  bucIi  reaasessment; 
and,  by  section  5:  "At  the  time  appointed 
for  hearing  objections  to  snch  assessment  the 
conncil  shall  bear  and  determine  all  objec- 
tions which  have  been  filed  by  any  party  in- 
t^ested,  to  the  regularity  of  the  proceedings 
In  making  such  reassessment  and  to  the  cor- 
rectness of  the  amount  of  such  reassessment, 
or  of  the  amount  levied  on  any  particular  lot 
or  parcel  of  land;  and  the  council  shall  have 
the  power  to  adjourn  such  hearing  from  time 
to  time,  and  shall  have  power,  In  their  discre- 
tion, to  revise,  correct,  confirm,  or  set  aside, 
and  to  order  that  such  assessment  be  made 
de  novo,  and  such  coancU  shall  pass  an  or- 
der approving  and  confirming  said  proceed- 
ings and  said  reassessment  as  corrected  by 
them,  and  thetr  decision  and  order  shall  be  a 
final  determination  of  the  regularity,  validity 
and  correctness  of  said  reassessment,  to  the 
amount  thereof,  levied  on  each  lot  or  parcel 
of  .land.  If  the  council  of  any  such  city  con- 
sists of  two  houses  the  hearing  shall  be  bad 
before  a  joint  session,  but  the  ordinance  ap- 
proving and  confirming  the  reassessment  shall 
be  passed  In  the  same  manner  as  other  ordi- 
nances." Sess.  Laws  1893,  p.  22S.  Manifest- 
ly the  procedm-e  here  contemplated  is  that 
followed  by  the  city  officers  In  the  case  be- 
fore us.  It  contemplates  that  the  city  coun- 
cil shall  by  ordinance  order  a  reassessment; 
tbat  the  iKMird  of  public  works  shall  make  ont 
the  reassessment  roll,  in  which  they  shall  as- 
BCBS  the  cost  of  the  work,  or  so  much  thereof 
as  can  lawfully  be  so  assessed,  to  the  lots 
and  parcels  of  land  benefited  according  to 
benefits,  and  certify  their  proceeding  to  the 
city  council,  which  then  has  the  power  to 
make  such  changes  and  alterations  as  the 
justice  of  the  case  may  require,  or  reject  the 
roll  altogether  and  order  another  assessment 
to  be  made.  No  other  construction  will  give 
force  and  effect  to  all  of  the  provisions  of  the 
act,  or  render  It  capable  of  practical  opera- 
ti<m.  Certainly,  the  board  of  public  works 
could  not  apportion  the  cost  In  an  equitable 
manner  according  to  benefits  If  they  must 
blindly  follow  an  appwtionment  made  by  the 
city  council. 

It  is  next  objected  that  the  city  council 
was  without  power  to  order  or  make  this  re- 
assessment because,  it  Is  contended,  there 
was  no  valid  law  In  force  In  the  city  au- 
thorizing an  assessment  of  property  to  pay 
tbe  cost  of  a  street  improvement.  This  con- 
tention has  its  basis  In  the  fact  that  the  first 
section  of  the  act  of  1893  requires  the  board 
of  public  works  or  other  authority,  when 
making  the  reassessment  roll,  to  proceed  "as 
near  as  may  be  In  accordance  with  the  law 
1q  force  at  the  time  such  reassessment  is 
made."  The  argument  Is  that  the  phrase 
"law  In  force"  must  mean  the  city  charter 
and  the  ordinances  passed  thereunder  which 
provide  the  general  scheme  for  street-Im- 


provement assessments;  and  as  those  in  force 
In  the  city  of  Seattle  at  the  time  the  ordi- 
nance was  passed  ordering  the  reassessment 
In  the  present  case  provided  for  an  assess- 
ment under  what  is  commonly  known  as  the 
front-foot  rule,  instead  of  an  assessment  ac- 
cording to  benefits,  they  were  unconstitution- 
al and  void,  and  hence  there  was  no  law  In 
force  in  that  city  under  which  any  valid  as- 
sessment could  be  made.  Conceding  that  the 
scheme  provided  by  the  charter  and  OTdi- 
nances  of  the  city  for  an  original  assessment 
is  obnoxious  because  of  the  reason  stated,  and 
that  It  bad  no  charter  or  ordinances  authoriz- 
ing a  reasseesment,  It  is  inanifest  that  the 
act  of  ISOS'was  intended  to  meet  these  very 
objections,  and  to  permit  a  reassessment  to 
be  made  no  matter  what  may  have  been  the 
defect  In  the  law  which  rendered  the  first 
reassessment  uncollectible.  Frederick  v.  City 
of  Seattle,  13  Wash.  428,  43  Pac.  3d4.  It  will 
be  noticed  that  this  section  of  the  act  makes 
It  imperative  on  the  part  of  the  board  of  pub- 
lic works  or  other  authority  making  the  re-  . 
assessment,  to  assess  the  property  benefited 
according  to  benefits,  regardless  of  what  may 
be  the  requirements  of  the  charter  and  ordi- 
nances of  the  city  Jn  that  respect,  and  that  to 
this  end  they  are  required  to  pursue  the  law 
In  force  only  "as  near  as  may  be."  It  would 
seem,  therefore,  that,  had  the  statute  Intend- 
ed to  make  It  mandatory  In  all  cases  to  pur- 
sue the  charter  and  ordinances  of  the  city  In 
making  a  reassessment,  It  would'  be  a  suffi- 
cient compliance  with  the  statute  to  follow 
them  only  In  those  provisions  which  do  not 
conflict  with  the  statute.  But  the  statute  it- 
self makes  it  clear  that  this  was  not  its  pur- 
pose. In  the  sixth  section  of  the  act  it  Is 
provided  that  no  omissiou,  failure,  or  neg- 
lect of  any  officer  of  the  city  to  comply  with 
the  provisions  of  the  law  In  force  shall  pre- 
vent a  realisessment,  and  In  the  same  section 
it  Is  declared  to  be  the  ti'ue  Intent  and  mean- 
ing of  the  act  to  make  the  cost  and  expense 
of  all  local  Improvements  p.tyable  by  the 
real  estate  benefited  by  the  Improvement,  not- 
withstanding the  proceedings  of  the  common 
council  or  board  of  public  works  or  any  of 
its  officers  'may  be  found  irregular  or  de- 
fective, "whether  jurisdictional  or  otherwise"; 
and  by  the  tenth  section  It  Is  provided  that 
the  act  shall  not  be  construed  as  repealing 
the  provisions  then  existing  in  any  city  char- 
ter for  the  making  of  new  assessments  or 
reassessment,  but  shall  be  construed  as  pro- 
viding a  concurrent  remedy  in  such  cases, 
and  that  any  city  whose  charter  provides 
for  a  reassessment  may  proceed  under  the 
charter  or  under  the  provisions  of  the  act. 
In  other  words,  the  statute  was  intended  to, 
and  does  of  itself,  furnish  a  complete  scheme 
for  a  reassessment,  and  such  reassessment 
can  be  made  In  a  proper  case,  under  the  stat- 
ute, whether  the  charter  of  the  city  or  its 
ordinances  authorize  a  reassessment  or  not. 
Where  the  city  charter  and  ordinances  do  pro- 
vide for  a  reassessment,  the  city  authorities 
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may  elect  whethM  tijey  will  follow  such  char- 
ter and  ordloances  or  whether  they  w^lll  fol- 
low the  statute,  but  it  was  not  Intended  to 
say  that  there  must  be  found  in  the  charter 
and  ordinances  of  the  city  authority  to  make 
a  reassessment  before  the  city  can  pursue  the 
scheme  provided  by  the  statute.  In  the  case 
before  us,  the  city  authorities  followed  the 
statutory  scheme,  and  hence  the  question  Is 
Immaterial  what  may  have  been  the  provi- 
sion of  thie  charter  or  ordinances  on  the  mat- 
ter. It  18  urged  that  Cllue  v.  City  of  Seattle, 
13  Wash,  444,  43  Pac.  367,  Is  contrary  to 
this  view  of  the  statute.  It  ia  true  that  the 
court  in  that  case  did  say  that,  "If  the  reas- 
sessment could  be  made  at  all,  It'  could  only 
be  made  under  the  provisions  of  the  charter 
In  force  at  the  time  it  was  made,"  but  the 
court  was  speaking  of  a  reassessment  at- 
tempted to  be  made  under  a  charter  amend- 
ment authorizing  a  reassessmrat,  and  to  the 
question  whether  a  change  in  the  assessment 
district  from  that  originally  established  void- 
,  ed  the  reassessment  The  question  whether 
the  cl^  authorities,  In  the  absence  of  charter 
provisions  and  wdinances,  could  reassess  im- 
der  the  act  of  1893,  was  not  before  the  court, 
and  was  not  intended  to  be  decided. 

It  Is  next  said  that  the  reassessment  Is  con- 
trary to  the  act  of  1893  and  the  ctiarter  of 
the  city,  because  It  Is  an  assessment  for  two 
distinct  improvements.  It  is  meant  by  tiiia 
that,  because  the  Judgment,  of  the  superior 
court  enjoined  the  Improvement  as  originally 
planned  on  a  part  of  the  street,  and  the  dty 
thereafter  perfcvmed  the  work  on  each  aide 
of  the  enjoined  iK>rtion,  the  work  became  two 
separate  and  distinct  i>arts,  having  no  such 
connection  with  each  other  as  to  authorize 
the  two  portions  to  be  assessed  as  one  district 
Undoubtedly,  It  would  be  a  sufficient  ground 
for  directing  a  modification  of  the  assessment 
were  it  shown  that  the  improvement  ot  the 
one  part  in  no  wise  benefited  the  property 
adjacent  to  the  other,  and  that  the  method  of 
apportioning  the  cost  pursued  caused  a  part 
of  the  property  to  be  assessed  at  a  higher  rate 
than  it  would  have  been  had  the  cost  of  that 
part  of  the  work  which  conf^red  the  benefit 
upon  it  been  alone  assessed  to  it;  but  the 
fact  that  the  asaessment  was  apportioned  as 
If  the  Improvement  wete  continuous  will  not 
of  Itself  render  the  assessment  void.  Tlie 
nature,  character,  and  extent  of  an  improve- 
ment must  rest  within  the  discretion  of  the 
city  council.  The  law  fixes  no  metes  or 
bounds  ]d  this  respect  beyond  which  It  can- 
not go,  further  than  it  may  not  permit  a 
gross  abuse  of  such  discretion.  Whether, 
therefore,  the  work  as  ordered  and  performed 
consists  of  disconnected  portions,  or  of  a  con- 
tlnnous  portion,  of  a  street  or  whetho*  It 
consists  of  work  done  upon  different  streets, 
furnishes  no  ground  of  complaint  to  the  In- 
dlTidoal  property  holder  so  long  as  the  work 
confers  a  benefit  upon  his  property,  and  be 
is  not  charged  with  a  cost  exceeding  such 
benefit  Stated  in  another  way,  this  is  not 


a  matter  going  to  the  Jurisdiction  of  the  coun- 
cil to  make  tbfi  Improvement;  at  most  it  is 
but  an  erroneous  exercise  of  jurisdiction, 
available  to  a  complainant  only  when  he 
shows  a  resulting  Injury.  This  court  has  re- 
peatedly held  that  all  questions,  affecting  the 
assessment  proceedings,  not  going  to  the  Ju- 
risdiction of  the  municipality  to  make  the  as- 
sessment must  be  taken  before  the  city  coun- 
cil on  the  hearing  pending  the  confirmation 
of  the  assessment  proceedings  by  that  body, 
and  appealed  therefrom  to  the  courts,  before 
the  courts  have  authority  to  inquire  as  to 
mere  error  therein.  See  the  cases  collected  in 
Potter  V.  City  of  New  Whatcom  (Wash.)  66 
Pac.  197.  The  logical  deduction  from  this 
principle  Is  that  the  courts  regard  errors  In 
the  decisions  and  orders  of  the  city  council, 
when  exercising  this  power,  as  it  regards  er- 
rors In  the  Judgments  of  tribunals  exercising 
Judicial  functions;  that  Is  to  say,  where  the 
city  Is  shown  to  have  acquired  Jurtedictton  of 
the  subject-matter  over  which  It  Is  acting, 
errors  warranting  a  modification  or  annul- 
ment of  its  decisions  and  orders  must  be  er- 
rors affecting  some  substantial  right  of  the 
complaining  party  which  operates  to  his  in- 
Jury.  This  principle  was  applied  by  this 
court  In  Spokane  r.  Browne,  S  Wash.  317, 
36  Pac.  26,  where  the  validity  of  a  street 
assessment  was  In  question.  It  was  there 
contended  that  the  city  had  no  ^ht  to  change 
the  method  of  making  and  collecting  the  as- 
sessment from  the  manner  provided  by  ordi- 
nance at  the  time  the  work  was  done,  to  an- 
other and  different  method,  but  that  the  prop- 
erty holder  had  a  vested  right  to  have  the  as- 
sessment made  according  to  the  provisions  of 
the  ordinance  existing  at  the  time  the  im- 
provement was  ordered.  The  court  held  there 
was  no  such  vested  right  in  the  proptt-ty  hold- 
ers, using  this  language:  "What  was  such 
vested  rlght7  Not  that  the  assessment  should 
be  collected  In  any  particular  mann^,  so  far 
as  property  owners  were  concerned,  but  rath- 
er, that  they  should  not  be  called  upcm  to  pay 
In  excess  of  a  certain  sum.  It  does  not  ap- 
pear In  this  case  that  the  respondents  have 
been  in  any  wise  Injured,  or  that  they  have 
been  called  upon  to  pay  In  this  action,  or  by 
this  levy,  any  greater  sum  than  th^  would 
have  been  required  to  pay  In  the  original 
scheme  of  assessing  according  to  valuation. 
Nor  does  it  appear  that  they  have  been  asked 
or  required  to  make  any  earHer  payment 
In  our  opinion,  in  order  for  them  to  attack 
the  assessment  It  must  appear  that  It  has 
worked  to  their  injury.  Otherwise,  they  have 
no  right  to  complain,  for  the  manner  of  mak- 
ing the  assessment  and  collecting  the  same  Is 
otherwise  of  no  consequence  to  them." 

The  statute  of  1893  (section  0)  also  pro- 
vides that  the  Judgment  of  the  court  on  an 
appeal  "shall  be  either  to  confirm,  modify 
or  annul  the  assessment  In  so  far  as  the 
same  affects  the  property  of  the  appellant." 
It  seems  plain  that,  if  any  such  power  needs 
to  have  been  conferred  by  tho  statute,  the 
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jjower  here  given  to  modify  contemplates 
that  the  conrt  shall  not  dismiss  or  annul  the 
Assessment  for  errors  which  do  not  go  to  the 
jurisdiction  of  the  city  council  to  make  the 
assessment,  bnt  shall,  for  each  errors  as 
are  prejudicial  and  require  a  modification, 
send  the  proceedings  back  to  that  body,  with 
Instrtictions  to  correct  the  errors,  and  pro- 
ceed with  the  collection  of  the  assessment 
after  the  errors  have  been  corrected.  This 
being  tme,  it  must  follow  that  'errors  which 
•do  not  prejndice  require  no  modification  of 
the  assessment;  nnd  that  a  party  complain- 
Ing  of  errors  in  the  proceedings  must  show 
an  actual  injury  to  himself  resulting  from 
such  errors  before  the  court  is  required  or 
authorized  to  Interfere.  In  this  case,  the  ap- 
pellant does  not  contend  that  any  actual 
Injury  was  caused  him  by  this  particular 
action  on  the  part  of  the  dty  council.  Its 
■action  was,  therefore,  If  &tot  at  all,  error 
without  prejudice,  and  requires  no  modifica- 
tion. 

The  next  contention  is  that  the  right  of 
the  city  to  levy  the  reassessment  was  bar- 
■red  by  the  statnte  of  IlmitatlouB.  The  orig- 
inal assessment  was  declared  void,  by  the 
judgment  of  the  snperior  court,  on  Febru- 
ary 2,  1897.  The  ordinance  ordering  the  re- 
assessment was  passed  on  March  6,  1S89. 
There  la  no  special  statute  limiting  the  time 
for  making  a  reassessment  after  the  original 
-assessment  has  been  adjudged  void,  but,  if 
It  be  admlUed  that  the  statute  limiting  the  * 
-time  in  which  an  action  may  be  commenced 
to  enforce  an  assessment  aft^  It  has  been 
ievled  applies  to  the  right  of  the  dty  to 
make  the  assessment,  the  statute  had  not 
run  between  these  dates,  as  the  right  of  ac- 
tion Is  limited  to  10  years.  Laws  1885,  p. 
270;  State  v.  City  of  Ballard,  16  Wash.  418, 
47  Pac  070;  Bowman  v.  City  of  Colfai,  17 
"Wash.  »44,  49  Pac.  661;  Fogg  v.  Town  of 
fioqnlam,  23  Wash.  340,  63  Pac.  234. 

Counsel,  however,  make  the  further  point 
-that  more  than  two  years  elapsed  between 
date  of  delinquency  of  the  original  assess- 
ment and  the  time  the  action  was  Instituted 
to  enforce  Its  collection,  which*  resulted  In 
the  adjudication  that  the  assessment  was 
void.  In  the  light  of  the  cases  last  above 
-cited,  it  would  seem  that  this,  if  the  record 
bore  out  the  contention,  would  not  be  mn- 
tertal,  bnt  the  record  Is  not  certain  as  to  the 
-date  on  which  the  action  was  actually  com- 
menced. The  file  marks  on  the  complaint 
show  that  the  action  was  commenced  with- 
in the  statutory  period,  while  the  appearance 
-docket  would  indicate  that  It  had  been  com- 
jnenced  one  day  later,  and  no  evidence  was 
introdnced  toiding  to  show  the  true  date. 
The  Btatntes.  as  th^  thoa  existed,  provided 
Uiat  an  action  should  be  commenced  by 
flUng  a  cwnplaint  and  that  the  clwk  should 
Indorse  on  the  complaint  a  cerilflcate  of  the 
filing  thereof,  showing  the  date  of  such  fil- 
ing; while  another  section  required  the  clerk 
ta  keep  an  appearance  docket,  in  which  be 


was  required  to  note  all  appearances  in  an 
action  and  the  time  of  filing  all  pleadings 
therein.  The  conrt  will  presume,  as  against 
the  statute  of  limitations,  where  these  dates 
disagree,  and  no  showing  is  made  of  the  true 
date,  that  the  certificate  on  the  complaint 
shows  the  true  date. 

The  statute  of  limitations  cannot,  of 
course,  be  deemed  as  running  during  the 
time  in  which  the  city  was  attempting  to 
enforce  the  original  assessment 

The  city  included  in  the  assessment  the 
cost  of  Improving  intersecting  streets  and 
alleys.  It  is  contended  that  this  should  have 
been  deducted,  and  that  the  amount  assessed 
against  the  appellant's  property  is  propor- 
tionately too  large  for  that  reason.  The  act 
of  1883  (section  6)  empowers  the  city  to  as- 
sess the  property  "for  an  amount  which 
shall  not  exceed  the  actoal  cost  and  value 
of  the  Improvement"  The  authority  here 
given  Is,  we  think,  sufficiently  Iwoad  to  au- 
thorize the  city  to  include  the  CMt  of  Ira- 
proving  Intersecting  streets  and  alleys  In 
the  charge  to  the  property  benefited,  and 
whether  it  will  do  so  or  not  Is,  therefore, 
within  the  discretion  of  the  city  council  to 
determine.  Being  so,  It  is  not  reviewable 
here. 

Lastly,  It  Is  said  that  the  city  council  was 
without  jurisdiction  to  provide  for  the  col- 
lection of  Interest  The  question  of  its  pow- 
er to  assess,  to  the  property  benefited  In  a 
reassessment  proceeding,  the  interest  accu- 
mulated upon  the  original  cost  of  the  work, 
is  no  longer  an  open  one.  The  statute  (Laws 
1893,  p.  229.  8  fi)  expressly  provides  that  It 
may  do  so,  and  in  Northwestern  &  F^  H. 
Bank  v.  City  of  Spokane,  18  Wash.  456,  469, 
51  Pac.  1070,  and  Philadelphia  Mortgage  & 
Trust  Co.  V.  City  of  New  Whatcom,  19 
Wash.  226,  230,  62  Pac.  1068,  we  held  the 
enactment  valid.  It  is  further  urged,  bow- 
ever,  that  the  power  was  erroneously  exer- 
cised in  the  case  before  us,  to  the  prejudice 
of  the  respondrat.  In  that  interest  was  not 
mentioned  in  the  initial  ordinance,  nor  was 
it  concluded  in  the  roll  as  returned  by  the 
board  of  public  works.  So  far  as  the  ordi- 
nance Is  concerned,  it  followed  the  general 
langaage  used  in  the  statnte  In  Its  directing 
pari,  and  was  sufficient  to  authorise  an  as- 
sessment to  the  property  benefited  of  all 
such  sums  as  the  statute  authorized  to  be  so 
assessed.  If  It  were  necessary  or  proper  to 
include  Interest  In  the  roll  as  prepared  by 
the  board  of  public  works.  It  was  within  the 
power  of  the  city  council,  under  the  section 
of  the  statnte  above  quoted  (section  5),  to 
correct  the  omission;  and  whether  it  acted 
erroneously,  to  the  prejudice  of  the  property 
owners,  in  so  doing,  would  depend  upon  the 
manner  in  which  it  was  Aoae.  As  to  this 
manner  the  record  is  silent.  Neither  the 
proceedings  of  the  city  council  are  in  the 
record,  nor  was  It  shown  on  the  trial  in  the 
court  below  how  the  city  council  proceeded 
in  making  the  correctioo.   As  the  elty  had 
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power  to  revise  and  correct  the  assessment 
roll,  and  the  power  to  provide  for  the  pay- 
ment of  interest  accumuiated  upon  the  wig- 
lual  cost  of  the  work,  the  court  will  not  pre- 
anme,  in  the  absence  of  a  showing  what  Its 
procolure  was,  that  it  acted  en'oneously,  to 
the  prejudice  of  the  property  holders. 

Finding  no  substantial  error  In  the  record, 
the  Judgment  appealed  from  will  stand  af- 
firmed. 

DUNBAR,  MOUNT,  and  HADLBY.  JJ., 
concur. 

HEAVIS.  C.  J.  (dissenting).  We  cannot 
assent  to  the  imposition  of  10  per  cent  inter- 
est per  annum  from  Kebruary  28,  1891,  the 
date  of  the  original  assessment,  until  the  tax 
was  delinquent  under  the  reassessment.  We 
think  the  validity  of  such  an  interest  charge 
has  not  been  directly  before*  this  court  or  de- 
cided In  any  former  case.  An  examination 
of  the  two  cases  relied  upon  In  the  opinion 
of  the  majority  (Northwestern  &  P.  H.  Bank 
V.  City  of  Spokane,  18  Wash.  456,  51  Pac 
1070,  and  Philadelphia  Mortgage  &  Trust  Co. 
V.  City  of  New  Whatcom,  19  Wash.  225,  52 
Pac.  1063)  shows  that  the  question  was  not 
properly  before  the  court  In  the  first  case 
mentioned.  The  suit  in  Northwestern  &  P. 
H.  Bank  t.  City  of  Spokane,  supra,  was  to 
enjoin  a  sale  imder  an  assessment  Hen  where 
the  property  owner  had  not  appeared  In  the 
proc^eediugs  for  assessment,  and  under  the' 
well-settled  and  uniform  decisions  of  the 
court  it  was  held  that  the  validity,  regularity, 
and  amoimt  of  the  assessment  could  not  be 
questioned  in  such  proceeding.  The  property 
owner  tiiere  was  not  permitted  to  question  the 
various  items  which  made  up  the  sum  of  the 
tax.  It  will  thus  be  obser\'ed  that  the  ques- 
tion of  the  Interest  charge  was  not  Involved 
in  the  case,  and  could  not  have  been  delib- 
erately considered  In  the  brief  and  Incidental 
allusion  to  It  In  the  opinion.  Philadelphia 
Mortgage  &  Trust  Co.  v.  City  of  New  What- 
com, supra,  was  a  suit  against  the  city  for 
falliH-e  to  Include  interest,  from  the  date  of 
the  assessment,  in  a  reassessment  It  ap- 
pears In  that  case  that  the  contract  for  the 
original  Improvement  called  for  the  payment 
of  Interest.  The  city  did  not  include  Interest 
in  the  reassessment,  and  It  was  held  liable 
for  such  failure  upon  the  authority  of  North- 
western &  P.  H.  Bank  v.  City  of  Spokane, 
supra.  The  case  was  questioned,  and  the 
court  declined  to  follow  It,  in  Potter  v.  City 
of  New  Whatcom,  25  Wash.  207,  65  Pac.  197. 
And  again,  lo  Paving  Co.  v.  Sternberg  (Wash.) 
66  Pac.  121,  it  was  said:  "The  case  of  Phila- 
delphia Mortgage  &  Trust  Co.  v.  City  of  New 
Whatcom,  19  Wash.  225,  52  Pac.  1063,  cited 
by  counsel  for  appellant,  has  been  virtually 
overruled."  We  believe  the  question  of  the 
right  to  Impose  interest  upon  the  property 
owner  in  a  reassessment  from  the  date  of 
the  original  assessment  Is  for  the  first  time 
directly  raised  in  the  case  at  bar.  This  Is  an 


appeal  from  the  proceedings  of  the  council  In 
the  reassessment  which  Is  provided  for  hi 
sectlouB  8  and  9  of  the  reassessment  law 
(Laws  1893,  p.  230,  §  9),  in  which  It  is  provid- 
ed: "Such  appeal  shall  be  tried  In  said  court 
Rs  in  the  case  of  equitable  causes,  except  that 
no  pleadings  sUall  be  necessary." 

To  avoid  confusion,  the  distinction  must  be 
clearly  kept  in  view  between  the  question 
presented  here  directly  on  appeal  in  a  trial 
de  novo  under  the  provisions  of  the  reassess- 
ment statute,  and  any  questions  that  may  be 
raised  by  pleadings  In  the  foreclosure  of  an 
assessment  lieu,  or  an  action  to  enjoin  the 
collection  of  an  assessment.  In  the  latter 
cases,  the  regularity  and  amount  of  the  as- 
sessment cannot  be  questioned.  On  appeal, 
all  these  questions  are  presented  anew  to  the 
court  for  determination.  The  principle  upon 
which  a  reassessment  is  authorized  is  well 
settled  and  universally  recognized.  It  is  that 
where  the  power  Is  vested  to  make  an  original 
assessment,  and  the  property  assessed  for 
benefits  derived  from  the  Improvement  if  the 
assessment  be  void  for  any  informality  or  ir- 
regularity the  moral  obligation  still  exists  to 
pay  for  the  benefits  of  the  improvement,  and, 
therefore,  the  legislature  may,  by  a  positive 
act,  authorize  a  reassessment  for  the  amount 
of  the  benefits.  But  the  power  to  reassess 
goes  no  further.  The  reassessment  law  of 
1893  provides.  In  section  6,  that:  "Such  new 
assessment  shall  be  for  an  amount  which 
shall  not  exceed  the  actual  cost  and  value  of 
the  Improvement,  together  with  any  interest 
that  shall  have  lawfully  accrued  thereon." 
The  only  mention  of  Interest  It  will  be  seen. 
Is  such  as  shall  have  lawfully  accrued  there- 
on, and  it  is  upon  this  phrase  "lawful  inter- 
est" that  the  right  to  impose  an  annual,  and. 
in  regard  to  time,  indefinite,  charge  upon  the 
cost  and  value  of  the  improvement  Is  assert- 
ed here.  It  Is  rather  difficult  to  perceive 
what  was  meant  by  "Interest  lawfully  ac- 
crued thereon."  The  language,  in  Its  plain 
import,  would  not  authorize  the  levy  of  any 
but  lawful  interest.  Whether  this  has  ref- 
erence .to  the  established  legal  rate,  or  rather 
to  Instances  In  which  the  city  may  have  made 
a  lawful  contract  to  pay  interest.  Is  uncOT- 
taln.  It  is  elementary  knowledge  that  Inter- 
est can  arise  in  two  ways  only, — either  by 
contract  between  the  parties,  or  as  damages 
or  penalty  Imposed  by  operation  of  law.  It 
seems.  In  the  case  at  bar.  that  the  contract  for 
improvement  between  the  city  and  the  con- 
tractor does  not  provide  for  Interest,  and 
that  none  of  the  assessment  proceedings  men- 
tion interest  until  the  reassessment  ordinance. 
But  whatever  might  be  the  liability  of  the 
city  upon  a  contract  to  pay  Interest  from  the 
general  fund,  surely  there  Is  no  semblance 
of  contractual  relations  between  the  con- 
ti'Rctor  who  undertakes  local  Improvements 
under  the  local  assessment  and  the  property 
owner,  or  between  the  city  and  the  property 
owner.  Can  there  be  accrual  of  interest  be- 
fore any  legal  inlDclpal  exista?  The  proceed - 
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ings  In  the  local  assessment  and  reassess- 
ment are  in  Invitnni-  Tbe  property  owner 
bas  no  volition,  and  Is  nowhere  a  party  to  the 
imiceediug,  and  tbe  tax  or  charge  Is  imposed 
upon  his  property  by  openiticm  of  law,  and 
we  think  It  may  be  asserted  as  a  fundamoital 
print^ple^  from  which  there  Is  fomid  no  dls- 
wnt,  that  no  duty,  moral  or  legal,  Is  Imposed 
on  the  owner  of  property  to  pay  a  charge  or 
tax  nntll  notice  of  the  charge  Is  given  to  bim. 
Wha^  then.  Is  the  case  presented?  Th^ 
was  no  legal  charge  made  against  the  prop- 
erty of  a^ielluit  until  the  reassesnn^it  levy 
la  1899.'  There  was' no  aom  ascertahied  as 
tlie  chaj^  for  the  Improvement  of  aj>p^lant*B 
Iiroperty  until  that  date.  The  original  assess- 
uient  was  void,  and  Imposed  no  duty  or  obli- 
gation upon  the  taxpayer;  In  fact.  It  la  be- 
fsose  it  was  void  that  the  reassessment  could 
be  nmde.  The  appellant  could  not  pay  any 
charge  against  this  jwoperty.  It  was  not  as- 
certained. There  was  no  one  to  receive  it 
A  papetual  Injunction  was  granted  against 
the  collectlim  under  the  orlgloal  assessment 
The  reassessment  under  the  provlalons  ct  the 
statute  Is  made  without  reference  to  any  val- 
uations in  the  original  assessment  It  Is 
dius  apparent  that  the  appellant  could  not  as- 
certain any  charge  against  this  property.  He 
wndd  not  pay  any  such  charge  to  any  aathor- 
lied  oolleetcff.  He  had  had  no  authorized  no- 
tice that  such  chai^  was  levied  against  tbls 
pnverty.  There  had  been  no  declaration  of 
his  delinqnency  In  any  form  until  scnnethlng 
over  eight  years  after  the  local  Improvement 
was  made,  when  the  onerons  Imposition  of  the 
penalty  or  Interest  nearly  doubles  the  charge 
against  his  pn^wrty. 

It  would  seem,  tho-efore,  that,  if  the  re- 
assesnuent  act  of  1883  intended  to  Impose 
Buch  penalty,  such  law  Is  arbitrary,  retro- 
active, and  punitive  In  its  nature,  and  should 
he  heil  Invalid  because  It  clearly  violates  the 
fundamental  rights  of  the  appellant 

ANDEB8  and  WHITE.  JJ.,  concur. 


(3  Wash.  10) 

KINKADE  V.  WITHEBOP  et  aL 

(Supreme  Court  of  WashingtoD.  July  5,  1002.) 

IRRIGATION  DISTRICTS—BONDS— ISSUER-PRO- 
CEEDINGS—CONSTITUTIONAL  LAW— 
NEGOTIABILITY, 

1.  Sess.  Lavs  1889-90,  p.  671,  and  Seaa.  Laws 
1895,  p,  432,  relative  to  the  orgauizatioa  ot  ir- 
rigating districta,  and  the  sale  of  bonds  there- 
for, make  the  amount  of  the  bonds  a  lien  ou 
the  district,  and  provide  that  the  lands  may 
be  taxed,  and  sold  for  nonpayment  8«ctioQ  73 
provides  that  the  directors  of  tbe  district  may 
commence  ft  special  proceeding  in  the  courts, 
in  which  the  proceedinga  authorizing  the  issue 
sad  cale  of  bonds  may  be  judicially  examined, 
approved,  and  confirmed,  and  provides  that  no< 
lice  of  the  hearing  of  the  petition  shall  be  pub- 
lished, keld,  that  a  contention  that  the  nets 
were  violative  of  the  federal  constitution,  as  a 
taldlDK  of  property  without  due  process  of  law, 
because  authorizing  a  taxatiou  of  lands  and 
sale  without  perKonnI  notice,  was  of  no  merit, 
the  provision  of  swtion  73  as  to  the  proceedings 
and  notice  being  merely  intended  to  furnish  a 


means  for  determining  tbe  validity  of  the  ihto- 

ceedings. 

2.  Where  au  irrigation  district  in  order  to 
pay  for  the  work  ot  constructing  a  ditch,  is- 
sued bonds,  and  a  parson  contracted  to  pur- 
chase the  issue  at  a  certain  sura,  but,  being 
wniible  to  carry  out  his  agreement,  they  were 
given  to  the  contractor  for  the  work,  a  conten- 
tion that  such  bonds  were  issued  without  con- 
sideration was  of  no  moment. 

3.  If  the  statute  required  a  sale  for  caslK 
such  provision  had  been  substantially  complied 
with. 

4.  An  irrigation  district  issued  bonds  to  raise 
means  to  pay  for  a  ditcti,  the  agrwiuent  with 
those  who  purchased  the  is»ue  providing  that 
they  should '  draw  interest  from  payment. 
'JL'hey  were  dated  July  let,  and  drew  interest 
therefrom,  though  it  was  not  until  after  July 
that,  the  purchaser  not  being  able  to  take  tho 
bonds,  they  were  given  the  contractor  in  pay- 
ment for  work.  It  appeared  that  the  contractor 
paid  $300  more  than  he  was  obliged  to  under 
his  agreement  to  purchase  them,  to  make  up 
for  the  accumulated  interest.  Held,  that  there 
was  a  substantial  compliance  with  the  con- 
tract, and,  no  provision  of  the  statute  Having 
been  violated,  neither  the  district  nor  its  mem- 
bers could  complain. 

5.  The  statute  relative  to  irrigation  districts 
provides  that  bonds  of  such  a  district  shall  be 
nemtiabte  in  form.  The  bonds  recited  that  they 
ana  interest  thereon  were  to  be  paid  by  rev- 
enue derived  from  an  annual  tax  upon  the  real 
property  of  the  district.  Held,  that  the  bonds 
were  negotiable,  though  reciting  that  they  were 
payable  from  a  particular  fund. 

6.  Ballinger's  Ann,  Codes  &  St.  §  5(^2,  allows 
the  party  desiring  to  except  to  the  findings  five 
days  in  which  to  do  so  after  service  of  the 
same  upon  him,  when  signed  subsequently  to 
the  hearing  and  in  iiis  absence.  A  trial  court 
entered  a  jndgment  immediately  on  filing  the 
findings,  which  were  filed  in  the  absence  of, 
and  without  notice  to,  defendant's  counsel. 
Held,  that  while  it  is  better  practice  not  to  en- 
ter judgment  until  the  time  for  excepting  has 
expired,  it  was  not  necessary  for  defendant  to 
make  a  motion  to  vacate  In  order  to  have  the 
judgmoit  reviewed  on  appeal,  but  he  ,mlght 
still  except  and  appeal  in  the  usual  way. 

Appeal  from  superior  court;  Kittitas  coun- 
ty; John     Dayldaon,  Judge. 

Action  by  David  Elnkade  against  J.  R. 
Witherop  and  others.   From  a  judgment  for 

plalntlfT.  defoidants  appeal.  AfiSrmed. 

Wm.  H.  Upton,  for  appellants.  Oraves  Sc 
Bnglehart,  for  respondent 

FULLBRTON.  J.  The  appeUant'a  action 
is  in  form  an  action  to  remove  a  cloud  from 
title.  Its  purposes  are  to  test  the  constltn- 
tlonality  of  the  act  of  tbe  legl^tnre  of  this 
state  entitled  "An  act  iwovldlng  for  the  oi^ 
ganlzatlon  and  government  of  Irrigatlw  dls- 
tncts,  and  the  sale  of  bonds  arising  there* 
from,  and  declaring  an  emergency,**  and  the 
act  amendatory  thereof  <Ses8.  Laws  1889-CO, 
p,  671;  Sess.  Laws  1895^  p.  432),  and  to  test 
tbe  validity  of  certain  bonds  Issued  by  the 
Middle  Kittitas  Irrigation  district  a  corpora- 
tion organised  pursuant  to  the  statutes  cited. 
The  question  of  the  constltutloaallty  of  these 
statutes  has  bemi  twice  before  this  court; 
first  in  the  case  of  Board  v.  Peterson,  4 
Wash.  147,  29  Pac.  916,  and  again  in  State  v. 
Brown,  19  Wash.  383,  58  Pac.  548.  In  the 
first  of  these  cases  it  vras  said  that  in  view 
ot  the  opinion  of  the  trial  court  and  the 
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concessloni  made  on  Qie  arynment  by  coun- 
sel, bnt  one  question  was  i^eBented  for  the 
decision  of  tbe  court,  tIz.,  la  an  Irrigation  dis- 
trict formed  under  the  proTlsions  of  the  act 
a  mnnlelpal  corporation  wltbln  tbe  meaning 
of  section  6,  art  8^  of  the  state  constitution? 
It  being  cwceded  tbat.  If  tbe  act  contemplat- 
ed the  organization  of  a  municipal  corpora- 
tion, It  was  void,  owing  to  its  fallnre  to  com- 
ply with  certain  prorlsions  of  the  constitu- 
tion providing  for  tbe  regulation  of  such  cor- 
porations. This  question  was,  therefore,  the 
only  question  discussed  In  tbe  opinion.  But, 
notwithstanding  this,  we  cannot  think  the 
court  meant  to  leave  open  all  other  questltms 
that  mlgtat  be  urged  against  Its  constltutlcm- 
allty.  The  trial  court  bad  held  the  act  uncon- 
Htttntlfmal,  and  the  case  was  here  on  appral 
from  that  decision.  From  the  record  It  ap- 
peared that  the  district  organized  pursuant 
to  tbe  act  was  about  to  engage  in  a  vast  en- 
tenfffse,  costing  a  large  sum  of  mon^. ,  It 
was  proposing  to  issue  bonds  to  raise  money 
to  carry  on  that  aiterprlse.  These  btnids  the 
court  knew  would  be  sold  by  the  district  to 
persMia  who  would  purchase  them  rdying 
vjf<m  the  falUt  of  its  decision  upholding  the 
law.  Certainly,  the  court  would  not,  under 
these  drcnmstanees,  have  oremiled  the  trial 
court  on  mere  concesalons  of  conns^  had  It 
conceived  that  any  of  the  objections  suggest- 
ed were  of  merit,  or  that  there  were  other 
reasons  which,  If  urged,  would  require  It  to 
overturn  the  act.  Aside  from  Its  inherent  im- 
probability,' the  whole  tenor  ot  the  opinion 
is  against  such  a  conclusion,  and  we  think 
the  case  Is  entitled  to  the  weight  of  an  adju- 
dication by  this  court  not  only  upon  the  ques- 
tion discussed,  but  upon  all  questions  that 
might  be  urged  against  the  constitutionality 
of  the  law.  This  view  of  that  dedslcm 
seems  to  have  bem  taken  by  the  court  in  tbe 
second  case  cited.  That  was  a  proceeding  tn 
mandamus  to  compel  the  board  of  county 
commissioners  <tf  KIttttas  county  to  levy  a 
tax  to  pay  certain  Interest  that  had  accrued 
upon  bonds  Iffsued  by  the  district  of  which 
tbe  board  of  directors  in  the  first  action  was 
appellant  The  unconstltutionaUtf  of  the  act 
was  again  urged.  The  court  however,  did 
not  discuss  tbe  question,  contenting  itself 
with  tlie  statement  that  it  saw  nothing  to 
convince  it  that  the  act  was  unconstitutional. 
As  Btare  decisis  Is  the  policy  of  the  courts, 
the  question  ot  the  constitutionality  of  the 
act  mteht  be  rested  on  these  decisions,  but, 
as  the  aK>ellant  suggests  the  further  ques- 
tlcm,  namdy,  that  the  act  deprives  him  of 
bis  proper^  without  due  process  of  law,  and 
thus  violates  tbe  federal  constltutiiMi,  we 
wlU  notice  for  a  moment  the  provisions  of 
the  act  upon  which  the  claim  Is  founded. 
Sectim  78  of  the  act  provides  that  the  board 
of  directors  pf  an  irrigation  district  organized 
undor  the  provisions  of  the  act  may  com- 
moice  a  special  proceeding  In  the  courts,  "in 
and  by  which  the  proceedings  of  said  board 
and  of  said  district  providing  for  and  author- 


izing the  Issue  and  sale  of  the  bonds  ot  saiA 
district,  wheUier  aald  bonds,  or  any  ot  them, 
hare  or  have  not  then  been  sold,  may  be  ju- 
dicially examined,  approved.tand  confirmed.** 
The  scheme  provided  for  tills  purpose  author- 
ized the  board  of  dlrectm  of  the  district  to 
file  in  the  superior  court  of  the  county  In 
which  the  lands  of  the  district,  or  some  por- 
tion therettf,  are  situated,  a  petition  praying. 
In  effect,  that  the  proceedings  had  in  the  is- 
suance of  bonds  be  examined,  approved,  and 
confirmed  by  the  court;  that  the  court  shall 
fix  a  time  for  hearing  the  petition,  and  shall 
thereupon  direct  the  cie^k  to  give  notice  of 
Its  filing,  and  of  the  ttane  and  place  fixed  for 
Its  bearing;  and  (hat  "the  notice  shall  be 
given  and  published  In  the  same  manner  and 
for  tbe  same  length  of  time  that  a  notice  of 
a  special  election  provided  for  by  Oils  act  to 
determine  whether  the  bonds  of  said  district 
shall  be  issued  is  required  to  be  i^ven  and 
published,"— that  is  to  say,  no  personal  serv- 
ice of  the  notice  la  required.  The  app^ant 
argues  tbat,  Inasmuch  as  the  act  creates  a 
lieu  upon  all  of  the  lands  hi  the  district  fOT 
the  amount  of  tbe  bonds  Issued,  and  provides 
that  such  lands  may  be  taxed  in  invltum  and 
sold  for  the  nonpaymoit  of  such  tax.  It  is,  in 
effect,  a  law  deriving  the  owners  of  their 
property,  and  is  without  due  process  of  law, 
because  it  attempts  to  provide  tbat  the  le- 
gality of  the  bond  Issue  may  be  established 
in  a  proceeding  had  upon  snbstltuted  serv- 
ice, while  the  law  Is  that  a  person,  before  he 
can  be  disturbed  In  his  property  rights,  must 
be  personally  served  with  summons  or  notice 
whwe  be  resides  within  the  jurisdiction  of  the 
court,  and  can  he  so  personally  served.  The 
case  of  In  re  Smith's  Petition,  9  Wash.  8&, 
37  Pac.  331,  4M,  Is  cited  as  maintaining  tbe 
position.  In  that  case  the  act  of  March  9, 
1893,  providing  for  the  estabUshmnit  of  coun- 
ty roads,  vras  held  unconstitutional  upon  the 
ground,  among  otben,  that  It  did  not  provide 
for  pers<»ial  service  of  notice  upcm  resldwt 
landowners  whose  lands  would  be  taken  In 
part  by  the  establlshmait  of  the  road.  While 
a  disUnctlott  migbt  be  pointed  out  betweei 
the  principle  of  that  case  and  tbe  case  In 
hand,  we  cannot  think  It  a^dlcable,  even 
were  it  cmceded  that  the  rule  tiiere  an- 
nounced  would  apply  to  a  proceeding  of  the 
character  of  the  one  before  us.  If  it  be  true 
that  the  notice  jirovlded  f (»■  Is  not  sufficient 
to  render  a  Judgment  entoed  In  a  proceeding 
had  thereunder  of  binding  force  against  such 
of  the  resident  landownera  of  the  district  who 
are  not  personally  aored,  and  vriio  do  not  ap- 
pear and  contest  the  proceedbig,  tbat  fact 
would  not  render  the  whole  act  void,  nor 
would  It  in  any  manner  affect  tiie  validity  of 
the  proceedhigs  had  in  tbe  <nrganiz8tl<m  of 
the  district,  or  the  validity  of  the  proceed- 
ings leading  up  to  the  bond  Isaue^.  This  part 
of  the  act  was  Intended  to  furnish  the  offi- 
cers of  the  district  a  means  by  which  they 
could  have  the  validity  of  the  proceedings  had 
in  the  organization  of  the  district  submitted 
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to  the  Judgment  of  the  court  as  to  their  snffl- 
clency  when,  In  their  judgment.  It  was  deem- 
ed 8o  advisable;  but  it  was  not  made  obliga- 
tory upon  the  officers  to  so  submit  it,  nor 
was  it  made  an  essential  part  of  the  pro- 
ceedings necessary  to  effect  an  organization 
of  the  district,  or  to  effect  an  laaoance  of 
bonds  thereafter.  If,  therefore,  the  legisla- 
ture sought  to  give  such  judgment  a  greater 
effect  than  It  could  constltutloDally  have  for 
lack  of  personal  service,  It  would  affect  the 
judgment  only,  and  could  have  no  bearing 
upon  the  question  whether  the  proceedings 
had  for  the  organization  of  the  district  or  the 
Issuance  of  bonds  after  the  district  was  or- 
ganized, were  without  due  process  of  law. 
The  validity  of  these  proceedings  must  be  de- 
termined from  an  examlnatloa  of  the  pro- 
ceedings themselves,  and  the  laws  applicable 
thereto,  not  from  the  examlnatton  of  the  law 
enacted  to  provide  a  special  means  for  test- 
ing tHeir  validity  In  the  courts.  The  appel- 
lant does  not  seem  to  contend  tMt  the  pro- 
visions of  the  act  controlling  the  Issuance  of 
de  bonds  violata  any  provision  of  the  fed- 
eral constitution,  and  we  have  not  felt  call- 
ed upon  to  dtecnas  the  qnesti^m.  As  author- 
ities, howevtf,  upholding  similar  statutes 
where  such  questions  were  raised,  we  cite  the 
following:  Hagar  t.  Reclamation  Dlst..  Ill 
U.  S.  701.  4  Sup.  Gt  663,  28  L.  Bd.  069;  Ir- 
rigation Dlst.  T.  Bradley.  161  U.  8.  112,  17 
-Sup.  Ct.  66,  41  L.  Ed.  S69;  Chicago,  B.  &  Q. 
B.  Co.  V.  City  of  Chicago,  166  U.  S.  226.  17 
Sup.  Ct  5S1,  41  L.  Ed.  979. 

An  nndostandlng  of  the  second  objectiim 
Deceffiltatcs  a  brief  statement  of  the  facts, 
l^e  Middle  Kittitas  Irrigation  district  was 
organised  in  1801.  Shortly  after  Its  organ- 
isation it  authorized,  tn  the  manner  ^ovlded 
by  statute,  an  Issue  of  bonds  In  the  aggre- 
gate amount  of  ^200,000.  It  also  entered  In- 
to a  contract  with  one  Peter  Costello  for  the 
constmctloD  of  an  irrigatlog  canal  and  Irri- 
gating works,  by  the  terms  of  which  Costello 
was  to  be  paid  monthly  90  per  centum  of  the 
value  ot  the  work  as  It  progressed,  on  esti- 
mates returned  by  the  ei^neer  In  charge. 
To  iffocnre  the  money  to  meet  these  pay- 
ments, the  bMTd  of  directors  of  the  district 
entaeeA  Into  a  contract  with  Clonic  ft  Oravee 
tot  file  sale  of  the  enttie  Issne  of  the  bonds 
above  mentioned,  to  be  paid  f «:  tt  90  per 
centum  of  their  per  value,  |25,000  worth  <m 
July  1 1894,  and  |26,000  worth  every  80  days 
tbereafter  until  the  whole  amount  should  be 
taken.  Gloiigh  ft  Graves  wa%  tmable  to 
ocmip^  wltii  their  contract,  and.  as  a  conse- 
qvence,  the  district  was  unable  to  meet  the 
sums  due  Costello  on  his  estbnates  as  they 
tMcame  du&  In  satlsftictltni  of  one  of  fliese 
estimates,  for  whldi  he  had  received  a  war- 
rant on  the  district  treasurer  amounting  to 
$18,300,  Costello  agreed  to  accept  the  bonds 
of  tiie  district  at  90  per  centom  of  their  face 
value.  An  arrangement  was  thereupon  made 
tMtweni  the  president  of  the  board  of  dl- 
reetfxn  and  the  secretary  of  the  district  act- 
6DP^26 


Ing  for  the  (llstrlct  and  Clough  &  Grdves  i^d 
Costello  by  which  bonds  of  the  face  value 
of  $20,000  were  d^vered  to  CosteUo  in  satis- 
faction of  the  amount  of  the  estimate.  The 
action  of  the  president  and  secretary  was  aft- 
erwards  ratified  by  the  district's  board  of  di- 
rectors. These  bonds  the  ai^lant  claims 
were  Illegally  issued,  and  do  not  constitute 
an  Indebtedness  of  the  district  The  objec- 
tions urged  against  them  ore  that  there  was 
no  consideration  for  their  Issue,  that  they 
were  not  paid  for  in  caSh,  that  they  provided 
for  the  payment  of  more  Int^est  than  the 
statute  permitted,  and  that  they  are  not  ne- 
gotiable In  form.  That  the  bonds  were  Is- 
sued to  Costello  for  an  Indebtedness  of  f  18,- 
300  actually  due  him  from  the  district  abun< 
dantly  appears. ftom  the  record,  and  we  can- 
not see  how  it  can  be  said  that  there  was  no 
consideration  for  their  Issue.  If  the  statute 
ctHitemplated  or  required  a  sale  for  cash,  we 
think  the  transaction  between  the  parties 
amounted  to  that  The  bonds  had  been  con- 
tracted to  Clough  ft  Graves,  and  were  to  be 
delivered  to  them  when  they  paid  to  the  dl»< 
trlct  the  purchase  price  agreed  upon.  If  Cos- 
-  tello  had  paid  Clough  ft  Graves  $18,800  for 
the  $20,000  worth  of  bonds  received  by  him, 
and  Clough  ft  Graves  had  paid  this  sum  to 
the  district  and  the  district  had  again  paid 
It  out  to  Costello,  the  transaction  would  hare 
been  admittedly  legal.  But  the  actual  trans- 
action, between  the  parties  amounted  to  that 
Coetello  had  a  right  to  purchase  the  bonds 
from  Clough  ft  Graves.  Clough  ft  Graves 
owed  the  district  and  the  district  owed  Cos- 
tdlo.  If  the  parties  diose  to  satisfy  fluee 
mutual  obligations  by  transferring  the  bonds> 
certataily  It  was  not  neeenary  to  the  legality 
of  the  transaction  that  they  actually  pass  Ae 
money  between  them.  The  claim  that  the 
bonds  provided  for  the  ]^yment  of  more  In- 
terest than  the  statute  permitted  Is  based  up- 
on the  facts  that  the  contract  with  Clongh 
ft  Graves  provided  that  the  bonda  should 
draw  Interest  "from  and  after  the  date  of  tite 
payment  therefor."  and  that  the  bonda  were 
dated  4m  July  1st,  and  drew  Interest  from 
that  date;  while  the  payment  was  made  in 
S^tember  ttaUowing.  It  may  be  doubted 
Whether  these  facts,  were  Hief  all  that  ap- 
peared, would  have  Invalidated  the  bonds; 
but  It  ai^ieara  that  Costdio  paid  $800  more 
fOT  the  bonds  than  he  was  obligated  to  do 
under  bis  agreement  to  purchase  tliem  to 
make  up  for  this  accumulated  interest  This 
was  at  least  a  substantial  compliance  with 
the  contract^  and,  as  It  violated  no  provision 
of  fliie  statute,  neither  fbe  district  nor  any 
Its  members  can  be  heard  to  complain.  The 
last  part  of  the  obJectl(m  Is  baaed  npcm  the 
provision  of  the  statute  which  requires  bonds 
Issued  by  an  Irrigation  district  to  be  "ne- 
gotiable In  form."  The  bonds  Issued  recit- 
ed, among  otbet  things,  that  "all  of  the  said 
bonds  and  the  interest  thereon  to  be  paid  by 
revenue  derived  firom  an  annual  tax  upon  the 
real  property  ct  the  district"  It  Is  said  that 
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fommivrtal  paper  payable  out  a  particu- 
lar fund  la  not  negotiable,  and  bence  these 
bonds  are  not  negotiable  In  form.  The  re- 
cital objected  to  correctly  recites  the  source 
from  which  the  statute  provides  the  bonds 
shall  be  paid,  and  tlie  language  used  ie  a 
part  of  the  language  of  the  statute  author- 
kilng  their  Issuance.  But  we  are  unable  to 
see  how  this  recital  can  change  the  nature 
of  tbe  bonds.  Were  they  silent  on  the  mat- 
ter,—that  Is,  did  they  contain  nothing  more 
by  way  of  recital  than  tbe  mere  promise  to 
pay  a  fixed  sam  at  a  certain  time,— tbe  law 
Itself  would  read  the  recital  Into  each  lK>nd 
Issued,  and  they  would  be  no  more  negotia- 
ble In  fact  without  the  recital  than  with  it. 
The  statute  must  mean,  therefore,  that  the 
bonds  shall  contain  words  of  negotiability, 
not  that  they  shall  be  In  form  deceptive  of 
their  actual  effect  Bat  we  do  not  mean  to 
say  the  bonds  are  not  negotiable  In  fact  On 
the  contrary.  It  Is  the  pbln  purpose  of  the 
statute  to  make  them  negotiable,  and  the 
law  will,  for  that  reason,  hold  them  so,  not' 
withstanding  they  may  not  comply  with  the 
rules  of  n^otiablllty  prescribed  by  the  law 
merchant  or  the  common  law.  As  was  said 
by  the  supreme  court  of  the  United  States  In 
Mercer  Co.  v.  Ilackett,  1  Wall.  83,  17  L.  Ed. 
548:  ''This  species  of  bonds  la  a  modern  in- 
vention, Intended  to  pass  by  manual  dellT- 
vy,  and  to  hare  the  qualities  of  negotiable 
paper;  and  their  value  depends  mainly  upon 
this  character.  Being  issued  by  states  and 
corporations,  they  are  necessarily  under  seal. 
But  there  Is  nothing  immoral  or  contrary  to 
good  policy  in  making  tbeni  negotiable  If  the 
necessities  of  commerce  require  that  tbey 
should  be  so.  A  mere  technical  dogma  of 
the  courts  or  the  common  law  cannot  pro- 
hibit the  commercial  world  from  Inventing 
or  using  any  species  of  security  not  known 
In  the  last  century.  Usage  of  trade  and  com- 
merce are  acknowledged  by  courts  as  part  of 
Uie  common  law,  although  they  may  have 
been  unknown  to  Bracton  or  Blackstone. 
And  this  malleability  to  snit  the  necessities 
and  usages  ot  the  mercantile  and  commercial 
world  la  one  of  the  most  valuable  characteris- 
tics of  tbe  common  law.  When  a  corporation 
covenants  to  pay  to  bearer,  and  gives  a  bond 
with  negotiable  qualities,  and  by  this  means 
obtains  funds  for  tlie  accomplishment  of  the 
useful  enterprises  of  the  day,  it  cannot  be  al- 
lowed to  evade  the  payment  by  parading 
some  obsolete  judicial  dectetou  that  a  bond, 
for  some  technical  reason,  cannot  be  made 
payable  to  bearer.  That  these  securities  are 
treated  as  negotiable  by  tbe  commercial 
usages  of  the  whole  civilized  world,  and  have 
received  the  sanctions  of  Judicial  recognition, 
not  only  In  this  court,  but  of  nearly  every 
state  In  the  Union,  Is  well  known  and  ad- 
mitted." 

It  appears  that  the  trial  court  entered  a 
Judgment  Immediately  upon  filing  its  find- 
ings of  fact  and  conclusions  of  law,  which 
were  filed  in  the  absence  of  and  without  no- 
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tlce  to  the  appellant's  counsel.  It  Is  contend- 
ed that  the  statute  (section  5052,  Ballinger's 
Ann.  Codes  &  Sti,  inasmuch  as  it  allows  the 
party  desiring  to  except  to  the  findings  five 
days  In  which  to  do  so  after  service  of  the 
same  upon  him  when  signed  subsequently  to 
the  hearing  and  In  his  absence,  contemplates 
that  the  Judgment  shall  not  be  entered  until 
tbe  exceptions  are  filed,  or  the  time  for  ex- 
cepting has  expired.  While,  perhaps,  this 
may  be  the  better  practice,  as  It  gives  to  the 
trial  court  an  opportunity  to  review  its  find- 
ings in  the  light  of  the  exceptions,  It  does 
not  constitute  reversible  error.  The  losing 
party  may  still  except  within  the  time,  and 
appeal  In  tbe  regular  way.  It  does  not  drive 
him,  as  the  appellant  suggests,  to  a  motion 
or  petition  to  vacate,  in  order  to  bave  the 
Judgment  reviewed  on  appeal 

Finding  no  substantial  error  In  the  record, 
the  Judgmoat  appealed  from  will  stand  af- 
drmed. 

HADLEY,  AKDERS,  MOUNT,  and  DUN- 
BAR,  JJ.,  concur.  REAVIS,  C  J.,  concurs 
In  result 


(»  Waah.  50) 

BASH  V.  CASCADE  MIN.  CO. 

(Supreme  Court  of  Washington.  July  5,  1902.) 

PURCHASB  OF  MINING  CLAIM— SUFFICIBNCT 
OP  TITI^B— GOVERNMENT  CERTIFICATE. 

1.  Where  tbe  vendor  of  a  mining  claim,  who 
has  entered,  hns  paid  for  the  cinim,  nud  ob- 
tained a  certificate  of  purchase  from  tbe  gov- 
ernment, tenders  a  deed  in  pursuance  ol  his 
contract  of  sale,  the  vendee  cannot  refuse  the 
deed,  and  rescind  the  contract,  merely  because 
the  vendor  has  not  received  fau  patent  for  the 
claim. 

Dunbar,  J.,  dissenting. 

Api>ea1  from'  superior  court,  Thursttm  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  A.  W.  Bash  against  the  Cascade 
Mining  Company  for  the  rescission  of  a  con- 
tract for  the  sale  of  a  mining  claim.  From 
a  Judgment  for  plaintiff,  the  defendant  ap- 
peals. Reversed, 

Troy  &  Falknor,  for  appellant  Allen 
Weir  and  Preston,  Can-  &  Gllman,  for  r»- 

spondent 

MOUNT,  J.  On  September  9,  1884,  the 
Cascade  Mining  Company  was  the  owner  of 
five  mining  claims  situated  in  Negro  Cre^ 
mining  district  in  Kittitas  county,  Wash., 
and  at  that  time  made  application  to  the 
proper  land  (Ace  for  United  States  patents 
thereto,  paid  the  purchase  price  required  by 
law,  and  obtained  tbe  ordinary  certiUcates  of 
purchase.  Thereafter,  on  the  2d  day  ot 
July,  ISOl,  the  Cascade  Mining  Company  en- 
tered into  a  contract  with  A.  W.  Bash  to 
sell  and  convey  all  the  five  clalnrs  mentioned 
to  Mr.  Bash  for  the  sum  of  $20,000;  fl.OOO 
to  be  paid  In  casta,  f4,000  In  six  mmths,  and 
$15,000  in  one  year,  with  interest  on  defer- 
red payments  at  tbe  rate  of  8  per  cent  per 
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KDDTim;  and  that,  upon  tlie  final  paymoit 
being  made,  tbe  Cascade  Mining  Company 
Rbould  convey,  "by  good  and  sufficient  deed 
In  fee  simple,"  the  property  described. 
Subsequently,  on  March  1, 1892,  the  time  tor 
makii^  the  ^,000  payment  was  extended 
to  S^tember  1,  1892,  and  the  time  for  mak- 
Inc  the  $13,000  payment  waa  extraded  to 
the  2d  day  of  January,  1883.  The  contract 
farther  ptorided  that  Mr.  Bash  should  hare 
poaseasion  of  the  property  with  privilege  to 
Improve  the  same,  and  that,  In  case  the  pay- 
'  mentB  were  not  made  when  due,  then  all 
payments  theretofore  made  should  be  for- 
feited to  the  Cascade  Mining  Company.  Mr. 
Bash  went  Into  possemlon  of  the  property 
under  the  contract,  and  the  first  and  second 
payments  were  made  as  agreed  upon.  When 
the  last  payment  became  due^  on  January  % 
ISKt,  It  was  not  paid.  On  the  following 
day,  the  Cascade  Mining  Company,  by  a  res- 
olution, declared  a  forfeiture  of  the  contract 
There  la  acme  dispute  in  the  evidence  as  to 
wheliier  or  not,  after  this  forfeiture  had 
been  declared,  an  atenslon  of  time  for  three 
days  was  given  to  Mr.  Bash  to  make  the  last 
payment.  Tbla  point,  however,  becomes  im- 
material, for  the  reason  that  on  the  5th  day 
of  January,  1893,  Mr.  Bash  made  a  tender  of 
the  balance  due  under  the  contract,  and  de- 
manded a  deed  In  fee  simple.  Tfaoreupon, 
the  Cascade  Mining  Company  agreed  to  ac- 
cept the  money,  and  offered  to  make  Mr. 
Baah  a  warrant  deed  for  all  tbe  property. 
Mr.  Bash  refased  to  take  this  deed  for  the 
reason  that  patents  had  not  been  Issued  by 
the  United  States  to  the  Cascade  Mining 
Company.  He  thereupon  took  bis  money, 
and  went  away.  Subsequently,  an  action 
was  brought  by  Mr.  Bash  in  the  superior 
court  of  Thurston  county,  against  tiie  Cas- 
cade Mining  Cnnpany,  for  a  resdsslon  of 
the  contract,  for  the  return  of  the  money 
paid  thereundo:,  and  for  damages.  Upon  a 
trial  by  tbe  court,  a  jury  being  waived,  find- 
ings were  made,  and  Judgment  entered,  in 
favor  of  the  plaintiff,  for  the  money  paid 
nndw  the  contract  and  expended  on  the 
nsine,  amounting,  with  Intereat,  to  the  sum 
of  |>10,808.S8.  This  appeal  is  prosecuted  by 
the  defendant  below  from  tbe  Judgm«it  so 
entered. 

A  large  number  of  errors  are  predicated 
upon  ralings  of  the  court  In  the  admission 
of  etidence  and  on  the  findings  of  fact  made 
by  the  court.  The  facts  above  set  out  are 
undisputed  in  the  evidence,  and  it  will  be 
unnecessary  to  discuss  the  many  errors  as- 
signed, for  the  reason  that  tbe  one  here- 
after discussed  disposes  of  tbe  case  upon  the 
merits.  Tbe  proof  shows  concliislyely  that 
tlie  Cascade  Mining  Company  bad  paid  tbe 
purchase  price  of  the  mining  claims  men- 
tioned, and  had  receiver's  certificates  there- 
for from  the  proper  land  otfioe;  that,  at  the 
time  of  tbe  tender,  on  January  5,  1893,  pat- 
ents bad  not  been  Issued  by  the  United 
States;  that  these  patents  wa-e  subsequent- 


ly issued;  that  tbe  Gaseode  Mining  Com- 
pany did  not  r^use  to  make  deeds,  but  that 
respondent,  Bash,  refused  to  accept  deeds 
without  the  patent  being  «chlblted  and  de- 
livered to  bim;  that  tbe  Contract  provided 
that  the  Cascade  Mining  Company  sbould, 
upon  the  payments  bdng  made,  convey  to 
Bash,  by  good  and  sufllcient  deed  In  fee 
simple,  the  property  descsdbed.  Tbwe  was 
no  claim  or  evldmce  of  any  character  tend- 
ing to  show  that  the  receiver*!  certificates 
were  obtained  fraudulently,  or  tiiat  there 
were  any  Uens  or  incumbrances,  of  any  kind 
against  the  property;  and  at  tbe  time  the 
tender  was  made  there  was  no  cUiIm  that 
the  Cascade  Mining  Company  was  not  the 
owner  of  the  property;  but  the  conveyance 
was  rinsed  by  Bash  simply  upon  the  ground 
that  patents  had  not  Issued.  Tbe  sole  ques- 
tion in  the  case,  therefore,  is,  can  the  plain- 
tiff rescind  hie  contract  simply  b^oae  iiat- 
ents  for  the  mining  claims  named  had  not 
Issued  to  the  appellant  at  the  time  tbe  ten- 
der was  made? 

In  Carrol]  v.  SafFord,  8  How.  441,  11  h. 
Ed.  G71,  It  was  held  that  after  the  price  of 
government  land  had  been  paid,  and  the 
pordUiser  hdd  the  receiver's  certificate  there- 
for, the  land  was  subject  to  taxation^  al- 
though the  patent  was  not  then  Issued. 
Tbe  court  there  said:  "I^nds  wbldi  have 
beoi  sold  by  the  United  States  can  in  no 
sense  be  called  the  property  of  the  United 
States.  Tbey  are  no  more  tbe  property  of 
the  United  States  than  lands  patented.  So 
far  as  the  rights  of  the  purchaser  are  con- 
sidered, they  are  protected  under  the  pat- 
ent-eertlAcate  as  fully  as  under  the  patent. 
*  *  *  The  government,  until  the  patent 
shall  Issue,  holds  the  mere  legal  title  for  tbe 
land.  In  trust  for  the  purchaser."  Wltber- 
spoon  V.  Duncan,  4  Wall.  210,  18  L.  Ed. 
33.0;  French  v.  Spencer,  21  How.  228,  16  1j. 
Ed.  97;  Staik  V.  Starr,  6  WalL  402,  18  L. 
Ed.  926;  Wirtb  V.  Branson.  08  U.  S.  118,  29 
L.  Ed.  80;  Simmons  v.  Wagner,  101  U.  S. 
200,  2S  L.  Ed.  910;  Deffeback  v.  Hawke, 
115  U.  S.  392,  0  Sup.  Ct.  95,  29  L.  Ed.  423; 
Benson  Mining  &  Smelting  Co.  v.  Alta  Mlnhig 
&  Smelting  Co.,  145  U.  S.  428, 12  Sup.  Ct  SH, 
36  I*.  Ed.  762.  In  Stark  v.  Starr,  suiva.  It 
was  said:  "Tbe  right  to  a  patent  once  vested 
Is  treated  by  the  goveniment  when  dealing 
with  tiie  public  lands,  as  equivalent  to  a 
patent  issued."  In  Deffeback  v.  Hawke,  su- 
pra, the  court  held  that  the  same  rule  ap- 
plied to  mineral  lands  as  applied  to  cash  and 
donation  entries  of  agrlculturid  lands;  and 
in  Benson  Mining  &  Smelting  Co.  v.  Alta 
Mining  &  Smelting  Co..  Supra,  where  a  re- 
ceiver's receipt  had  been  Issned  for  mino-al 
lands,  tbe  court,  after  reviewing  the  de- 
cIbods  of  the  secretory  of  the  interior  and 
the  oases  above  cited,  aald:  "There  Is  no 
conflict  In  the  rulings  of  this  court  upon  the 
question.  With  one  voice  they  affirm:  that, 
when  the  right  to  a  patent  exists,  the  full 
equitable  tiUe  baa  passed  to  the  purchaser. 
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with  all  the  braeflts,  ImmanltleB,  and  bur- 
dens of  ownership,  and  that  no  third  party 
can  acquire  from  the  gorwrnnent  Interests 
as  against  him."  It  follows  that  the  Gas- 
cade  Mining  Cofiapany,  at  the  time  it  pur- 
chased the  property  from  the  United  States 
and  paid  thwefor,  and  recelTed  the  propa: 
recelTer's  certlflcates,  was  the  fee-simple 
owner  of  the  estate.  These  certlflcates  stood 
In  place  of  the  patents,  and  could  he  set 
aside  only  tor  the  same  reason,  and  In  the 
same  way,  and  In  the  same  forum,  that  pat- 
eaiB  could  he  set  aside.  Wilson  v.  Fine  (O. 
C.)  40  Fed.  62.  e  L.  B.  A.  141;  GomeUus  T. 
KesBd.  128  U.  S.  456,  9  Sup.  Ot  122,  82  L. 
Ed.  482.  That  the  patents  were  not  Issued 
at  once  was  because  of  the  magnitade  of 
bwdness  in  the  land  department  But  such 
delay  In  the  mere  administration  of  the  af- 
fairs of  the  land  department  does  not  lessen 
the  title  of  the  purcbuo'  In  the  lands  pur- 
chased. The  estate  was  Tested  upon  the  Is- 
suance of  the  certificates  of  purchase,  and 
a  deed  would  convey  the  fee  as  wdl  b^ore 
patent  issued  as  after.  There  vas  no  daUn 
that  there  w^  any  defects  In  the  title  of 
the  pnq)erty;  no  pretense  of  any  liens  or  in- 
cumbrances. The  purchaser  was  in  posse*' 
slon.  We  are,  therefore,  of  the  opinion  that 
the  respondent  was  not  Jnstifled  in  refusing 
to  take  the  deeds  when  oftwed,  and  that  he 
could  not  rescind  the  contract-  and  recoT^r 
back  the  mcmey  paid. 

The  cause  will  be  rerersed,  with  Instnic- 
tlons  to  the  lower  court  to  dismiss  the  ac- 
tion. 

RHAVIS,  O.  J.,  and  ANDERS,  FULLBE- 
TON.  and  HADLEY,  ii^  concur.  DUN- 
BAB,  J,  dissents. 


<28  Wuh.  «6&) 

STATE  ex  rel.  HARKINB  v.  ROUNDTREB. 
(Supreme  Court  of  Washlagton.  Jane  24, 1902.) 

BLBCTIONS-PREPAnATION  OP  BALL0T8-PAST- 
INQ  NAME  ON  BALI^OT— FAILUHB  TO  MARK 
BALLOT  —  IDENTIFICATION  MARKS  —  STAT- 
tlTES— AMENDMENT  AND  REPEAL. 
1.  Laws  18S9-^,  p.  405,  fi  1^  corresponding 
to  1  Ballingo-'B  Ann.  Codes  &  St.  t  1302,  pro- 
Tided  that  a  voter  might  vote  for  any  person 
by  pQBting  the  name  of  such  person  on  the  bal- 
lot, and  that  aach  vote  should  be  counted  the 
same  as  if  printed  thereou  and  marked:  and 
section  23  provided  that  the  ballot  mignt  be 
pr^ared  marking  a  cross  (X)  before  or  after 
the  person  intended  to  be  voted  for,  or  br  past- 
ing his  name  over  any  other  name.  1  Ballin- 
ger's  Ann.  Codes  &  St.  {  1370,— a  substitute 
for  Laws  1S89-90,  p,  409.  S  23,— provides  that 
nil  the  candidates  of  aoy  party  may  be  voted 
for  Iv  marking  the  X  after  the  party  name, 
but  that,  if  the  voter  wishes  to  vote  for  candi- 
dates of  other  parties  than  the  one  thus  indf- 
oatod,  he  may  do  so  by  marking  the  X  after 
their  names,  provided  that,  if  more  than  one 
candidate  for  aoy  one  office  Is  to  be  eleiited,  the 
X  shall  he  placed  after  the  name  ot  each  in- 
tended to  be  voted  for,  in  which  ease  be  will 
be  deemed  to  vote  for  all  the  candidates  of  the 
imrty  whose  name  is  marked,  except  those  otb- 
»rwi»e  indicati-d  as  provided  iu  the  act;  that 
tlii>  bDtliit  may  Ih-  prcttnrc^l  by  making  the  X 
after  ev<ry  name  Intended  to  be  voted  for;  and 


that  names  may  be  pasted  over  other  names, 
etc.  Held,  that  section  1370  did  not  repeal 
Laws  1881^90,  p.  405,  §  15,  or  the  provision  of 
section  'Z'-i  relating  to  pasting  names  on  ballots. 

2.  Attempting  to  vote  by  pasting  the  name 
ot  a  candidate  on  a  ballot,  as  authorized  by  1 
Rallinger's  Ann.  Codes  &  Bt.  H  13<>2,  1370. 
but  without  making  thereaftM  the  mark  X,  by 
which  the  act  authorizes  a  voter  to  indicate  the 
names  intended  to  be  voted  for,  is  not  a  mark 
of  Ideutilication,  wlttun  section  1380^  prtdiiUt- 
ing  making  any  marks  of  idaitificatlon  on  bal- 
lots. 

3. 1  Ballinger's  Ann.  Codes  &  St.  (  1376,  pro- 
vides that  a  ballot,  or  part  thereof,  from  wliich 
it  is  impossible  to  determine  the  voter's  choice,' 
Is  void,  but  that,  when  it  is  auffidently  plain 
to  indicate  a  part  of  the  Voter's  intention,  such 
part  shall  be  counted;  section  1362,  that  a 
voter  may  vote  for  any  person  by  pasting  the 
name  of  such  person  on  the  ballot,  and  that 
such  vote  shall  be  counted  the  same  as  if 
printed  thereon  and  marked;  and  section  1370, 
that  all  the  candidates  of  any  party  may  be 
voted  for  by  making  a  mark,  X,  after  the  party 
name,  but  that,  if  the  voter  wishes  to  vote  for 
candidates  of  other  parties  also,  he  may  do  so 
by  making  the  X  after  the  names  of  such  can- 
didates, provided  that,  if  more  than  one  is  to 
be  elected  to  any  office,  the  X  stiall  be  placed 
after  the  names  of  each  intended  to  be  voted 
for,  in  which  case  the  vote  shall  be  for  all  the 
candidates  of  the  party  indicated  by  the  mark, 
except  those  otherwise  indicated  as  provided 
by  the  act;  that  the  voter  may  prepare  his 
wllot  by  making  the  X  after  every  name  in- 
teuded  to  be  voted  for,  and  that  he  may  paste 
the  name  of  any  person  over  the  name  of  any 
other  person.  Sold,  that  where  the  ballots  used 
in  an  election  contained  only  one  set  of  names 
for  the  offices  to  be  filled,  the  pasting  of  the 
name  of  a  person  not  on  the  printed  ballot 
over  a  name  printed  thereon,  but  without  mark- 
ing such  name  or  making  any  mark  on  the  bal- 
lot whatsoever,  was  a  snffident  indication  of 
the  voter's  intention  to  vote  for  the  person 
whose  name  was  so  pasted  on,  and  should  have 
been  counted  for  him. 

Appeal  from  superior  court,  Lewis  county; 
A.  E.  Rice,  Judge. 

Action  by  the  state,  on  the  relation  of  G. 
.  J.  HaAlns,  against  Otis  Bonndtrefc  From  « 
judgment  in  favor  of  relator,  reqiondait  ap- 
peaUk  Reversed. 

Millett  &  Harmon,  toe  appellant  Hanrlce 
A,  Langhorne,  for  respondent. 

WHITE,  J.  On  the  4tli  day  of  December. 
1901,  an  election  was  held  In  the  town  ot 
Winlock,  s  municipal  corporatlm  of  tlie 
fourth  dasa,  for  the  purpose  ot  dectfog  two 
councUmeh  to  8er?e  &»  a  period  of  two  years 
each,  and  a  tieasurar  for  cme  rear.  Prevknu 
to  said  Section  a  cancns  of  tiie  dtlsena  of 
Winlock  was  held,  and  a  ticket  nominated. 
The  peraons  nominated  at  said  caucus,  and 
whose  names  subsequently  were  placed  upoD 
the  ofltelal  ballot,  were  Howard  Darrah  and 
C  J.  Harklns  for  conncUmen,  and  H.  A. 
Baldwin  for  treasmer,  than  being  but  me 
ticket  on  said  ballot;  and  said  ticket  being 
designated  as  the  "Citizens*  Ticket**  Otis 
Roundtree  was  not  nominated,  either  by  can- 
cns or  petition,  and  his  name  was  not  printed 
on  the  official  ballot  but  he  was  voted  for 
by  the  dtlsens  of  Winlodc,  who  pasted  his 
name  on  the  cMdal  ballot  The  returns  of 
the  said  election  were  duly  certified  to  tha 
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roimcll,  and,  when  canvassed,  It  was  de- 
termined that  O.  J.  Harklns  had  received  60 
votes  for  conndlman,  Howard  Darrali  S7 
votes,  and  Otis  noandtree  62  votes.  Darrah 
and  Ronndtree  were  declared  elected,  tooh 
the  oath  of  office,  and  entered  upon  their 
dutl«  as  conncUmen  of  said  town.  This 
action  was  commenced  by  G.  J.  Harklns,  re> 
lator  and  respondent,  against  Otis  Bound* 
tree,  appellant;  the  Information,  among  other 
thhigs,  alleging  that  there  bad  been  counted 
tar  appellant  'torn  votes  to  which  he  was 
not  entitled,  four  Sectors  having  voted  bal> 
lots  on  which  the  name  of  OUs  Bonndtree 
was  pasted  over  the  name  of  the  relatnr,  C. 
3.  Harklna,  and  no  mcwe  names  were 
OB  the  ballot  m  ticket  than  the  Sector  was 
entitle  to  vote  for,  bnt  no  cross  or  mark 
was  placed  opposite  the  name  of  Bonndtree 
nor  were  the  four  ballots  marked  with  a 
croBB  at  any  place  whatsoever.  These  bal- 
lots were  counted  for  aKiellant;  giving  him 
two  votes  more  than  were  cast  for  relator. 
The  Issne'ls  narrowed  to  the  legally  of  these 
fomr  votes  so  counted  for  appellant,  and  the 
law  of  the  case  was  argued  upon  appellant's 
demurrer  to  the  Inf  wmatlon.  The  court  over- 
raled  the  demurrer.  Appellant  excepted, 
elected  to  stand  upon  bis  demurrw,  and  re- 
fused to  plead  further,  whereupon  formal 
proof  of  BlIegatloDS  was  widved,  and  judg- 
ment was  entered  against  ai^wUant,  to  which 
he  duly  excepted.  Thereafter  he  filed  formal 
exceptions,  and  now  brings  the  case  to  this 
court  on  appeal,  asking  that  said  ballots  as 
cast  be  counted  tm  him;  also  for  a  reversal 
of  the  action  of  tiie  lower  court  In  the  prem- 
ises, and  for  reinstatement  as  councilman  of 
the  town  of  Wlnlock,  to  which  he  claims 
be  was  l^al^  dected. 

We  think  the  demurrer  ehonld  have  been 
snstslned,  and  the  four  ballots  as  cast  should 
have  been  counted  for  the  ai^lant  Mu- 
nldpal  eiectkms  In  towns  of  the  fourth  class, 
sttdi  as  Wlnlo^  are  governed  by  the  gen- 
eral electlim  laws  of  fbe  statei  Section  1001, 
1  BalUnger's  Ann.  Codes  ft  St  The  statute 
spedflcally  provides  that  a  ballot  or  a  part 
of  a  ballot  Is  not  void  unless  It  Is  Impossible 
to  determine  the  elector's  choice.  When  a 
part  of  a  ballot  la  sufflcloitly  plain  to  gather 
tberefnHU  the  veto's  intention,  such  part 
shall  be  counted.  Section  1376,  Id.  As  was 
•aid  by  Justice  Dunbar,  In  dellvezlng  the 
oplnkm  of  this  court  in  State  v.  Fawcett,  17 
Wash.  188,  49  Fac  840:  'The  whole  Is  com- 
posed of  parts,  and.  If  It  Is  the  duty  of  the 
judges  of  the  Section  to  count  a  part  when 
the  Intentim  hi  relatltm  to  sudi  part  can  be 
ascertained,  ft  follows  that  tiaey  must  count 
the  whole  baUot  when  the  Intention  in  reia- 
tlaa  to  all  of  t3ie  parts  can  be  ascertained." 
"No  ticket  shall  be  lost  for  want  of  form  or 
mlsUfce  in  initials  of  names  If  the  board  or 
judges  can  determine  to  their  satisfaction 
the  person  voted  for  and  office  Intended." 
Section  1403,  1  BalUnger's  Ann.  Codes  & 
8t  The  presumption  Is  tha^  when  an 


elector  procures  an  official  ballot  from  the 
officers  in  charge  of  an  election,  and  returns 
it  to  them  to  be  put  Into  tbe*  ballot  box,  the 
elector  Intends  to  vote  at  such  election.  In 
the  absence  of  a  willful  Intent  to  violate  the 
laws  relative  to  elections,  everything  Is  con- 
strued in  favor  of  the  elector,  and  In  favor 
of  giving  effect  to  his  vote.  The  requlre- 
mente  of  statutes  are  a  means  to  an  end, 
not  the  end  ttatit.  We  said  in  State  v.  Faw- 
cett, supra:  "It  Is  also  true,  however,  that 
In  the  absence  of  constltntlonal  Inhibition  all 
statutes  tending  to  limit  the  citizen  In  the 
enrclse  of  the  right  of  suffrage  should  be 
Uboally  ctmstmed  In  his  favor.  If  his  bal- 
lot is  rejected.  It  ^nust  come  within  the  letter 
of  the  prohibition;  and,  when  the  statute 
specifically  declares  under  what  conditions 
tulloti  shall  be  reject;^  courte  should  not 
enlarge  tbxm  conditions,  or  make  other  or 
different  conditions  from  thoee  expressed  in 
the  statute  grounds  tar  rejecting  th^  ballots. 
It  will  be  noted  that  our  statute  provides 
only  one  conation  under  which  a  ballot 
should  be  rejected,  viz.,  a  ballot  from  which 
It  Is  Impossible  to  detomlne  the  elector's 
choice;  and,  after  all.  this  should  and  pnut 
be  the  Intention  of  the  legislature.  The  Im- 
portant thing  is  to  determine  the  Intention  of 
the  voter,  and  to  give  It  effect'.'  Section  15, 
Laws  188&-80,  p.  406,  corresponds  wltii  sec- 
tion 1862,  1  BalUnger's  Ann.  Codes  &.  St., 
relative  to  the  official  ballot,  and  In  part  Is 
as  ftrilowa:  "Mothbig  in  this  chapter  con- 
tained shall  prevent  any  voter  from  writing 
or  pasting  on  his  ballot  the  name  of  any 
person  for  whom  he  desires  to  vote  for  any 
office,  and  such  vote  shall  be  counted  the 
same  as  If  printed  upon  the  ballot. and 
marked  by  the  voter."  Section  1870,  1  Bal- 
Unger's Ann.  Codes  &  St.,  Is  a  substitute  for 
section  23,  Laws  1889-80,  p.  408;  and  Is  as 
foUows:  "On  receipt  of  hla  ballot  the  elector 
shall  forthwith  and  wlUiont  leaving  the  poll-" 
Ing  place  retire  alone  to  one  of  ttie  idaces, 
bootlu  or  apartments  provided  to  prepare  his 
baUot  If  he  desires  to  vote  for  all  the  can- 
didates of  any  political  party  he  may  mark  a 
cross  'X'  after  the  nam^  against  the  pcdltlcal 
designation  of  such  party,  and  shall  then  be 
deemed  to  have  voted  for  an  tiie  persons 
named  as  the  candidates  of  such  party.  If 
he  desires  to  vote  for  any  particular  candi- 
date of  any  other  poUtlcal  party  he  may  do 
so  by  placing  after  the  name  of  vadb  candi- 
date a  mark  *X':  provided,  that  If  two  or 
more  candidates  for  such  office  are  to  be 
elected,  thai  such  voter  shall  place  his  mark 
'X'  after  the  name  of  eadi  of  tin-candidates 
tar  whom  he  wishes  to  vote  for  that  par- 
ticular <MDce,  and  In  that  case  such  voter 
shaU  then  be  deemed  to  have  voted  tcx  all 
the  persons  named  as  the  candidates  of  the 
political  party  after  whldi  he  AaU  have 
made  his  mark  'X,'  except  those  who  are 
otherwise  designated'  as  herein  provided. 
Each  elector  may  prepare  bis  ballot  by  mark- 
ing a  cross  'X'  after  the  name  of  every  per- 
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son  or  candidate  for  whom  he  wlslieB  to  rote. 
In  ease  of  a  ballot  t>ontalnIng  a  constitution- 
al amendment  or  other  question  to  be  sub- 
mitted to  tbe  vote  of  the  people  the  voter 
shall  mark  a  cross  'X*  after  tbe  question,  for 
or  against  the  amendment  or  proposition,  as 
the  case  may  be.  Any  elector  may  write  In 
the  blank  spaces,  or  paste  over  any  other 
name,  the  name  of  any  person  for  whom  he 
may  wish  to  rote."  The  resp<mdent  con- 
tends that  section  1362,  supra.  Is  repealed 
by  section  1370,  supra.  Section  23,  IjawS 
1889-90.  for  which  section  1370,  1  Bollinger's 
Ann.  Codes  &  St,  Is  a  substltnte,  required 
the  elector  to  prepare  his  ballot  by  markli^; 
an  X  before  or  after  the  name  of  the  person 
for  whom  he  intended  to  vote,  and  provided 
that  tbe  elector  might  paste  over  any  othsx 
name  the  name  of  aqy  person  for  whom  he 
wished  to  vote;  just  as  section  1370,  siq;>ra, 
required  such  marking  after  tbe  name  and 
the  pasting  of  names  over  the  names  &a  the 
ballot  Section  1370,  supra,  amended  sec- 
tion 23,  supra,  so  far  as  to  allow  the  elector 
to  vote  for  all  the  candidates  .of  any  political 
party  by  making  a  cross  after  the  party 
name,  and  in  some  other  particulars.  So  far 
as  the  marking  oi  an  X  after  the  person 
voted  for  and  the  pasting  of  the  name  of 
any  person  for  whom  the  elector  wished  to 
vote  over  tbe  name  on  the  ballot,  section  1370 
Is  but  a  re-enactment  of  section  2&,  Iawb 
1888-90,  and  not  a  repeal  thereof,  or  of  sec- 
tion 15  of  the  same  act.  We  so  held  in 
State  V.  Fawcett,  supra.  We  there  said: 
"Tbe  law  of  1885  was  largely  amendatory 
of  the  law  Incorporated  In  the  general  stat- 
utes, and  It  In  no  way  undertook  to  super- 
sede any  of  the  provisions  of  the  old  law." 
No  elector,  under  a  penalty.  Is  allowed  to 
place  any  mark  upon  his  ballot  by  whldi  It 
may  be  Identified.  Section  1380, 1  Ballloger's 
Ann.  Codes  &  St.  There  Is  nothing  on  the 
foitf  baIlo63  that  renders  them  susceptible  of 
Identification  by  the  person  who  cast  them. 
The  mere  absence  of  a  mark  of  Identification 
or  an  X  should  not  be  held  as  a  mark  of 
Idoitlficatton.  The  statutes  having  permit- 
ted the  use  of  the  paster,  compliance  with 
the  statute  by  the  voter  In  this  respect  can- 
not 'be  urged  as  a  reason  for  tte  exclusion 
of  the  ballot  under  the  law  problblting 
Identification  marks.  The  paster  In  Itself  is 
not  a  distlngulshiDg  mark.  If  an  X  had 
be«i  placed  after  the  name  on  the  paster,  we 
do  not  understand  the  respondent  as  contend- 
ing thot  the  paster  Iteelf  would  be  a  dis- 
tinguishing mark.  The  entire  question  turns 
upon  the 'proposition  that  no  vote  can  be 
counted  unless  the  elector  has  marked  bis  bal- 
lot wftb  an  X  after  tbe  official  designation 
of  tbe  party,  or  after  the  name  of  the  person 
he  Intends  to  vote  for,  whether  be  uses  a 
paster  or  not;  that  the  only  wuy  the  voter 
can  manifest  bis  intention  under  the  law  Is 
by  making  the  X  required  by  the  law  on  the 
ballot:  and  this,  too,  Irrespective  of  the  fact 
that  the  (fflclal  ballot  contained  but  one 


ticket  We  think  the  voter  could  manifest 
his  intention  by  voting  a  ballot  such  as  the 
official  ballot  In  this  Instance  without  any 
X  whatever  after  the  names  of  the  persons 
on  the  ballot;  and  when  a  name  Is  pasted 
upon  such  a  ballot,  and  no  more  names  are 
left  upon  the  ballot  tar  the  office  than  are 
to  be  elected  to  such  office,  tbe  Intention  la 
equally  manifest  that  the  elector  intends  to 
vote  for  tiie  persons  left  upon  the  ticket  and 
the  person  named  In  the  paster,  If  the  electo- 
delivers  the  ticket  to  the  Section  officers  to 
be  placed  In  the  ballot  box.  In  enacting 
section  1370  the  legislature  had  In  view  that 
the  official  ticket  might  contain  tbe  names  of 
two  or  more  posons  for  tbe  single  of&ee  to 
be  filled.  Henco  It  became  necessary  In  such 
a  case  that  the  elector  should  use  the  X  as 
a  mark  of  Identlficattbn  of  the  person  voted 
for.  But  this  Is  not  necessary  where  there 
is  but  one  set  of  names  for  the  particular 
office  to  be  filled,  and  the  voter  can  oqiress 
his  Intention  of  voting  for  all  such  persons 
by  leaving  the  names  unmarked  with  a  crossr 
OT  by  voting  for  some  of  such  pers(ma  by 
marking  an  X  after  their  names  and  leaving 
the  ottaers  for  whom  he  does  not  Intend  to 
vote  unmarked  with  an  X,  as  the  statnte 
provides.  As  these  four  ballote  contained 
but  one  name  for  each  office,  there  can  be  no 
doubt  that  the  voter  Intended  to  vote  for  all 
of  the  persons  whose,  names  appeared  thoerai 
for  the  particular  office  named,  unless  we 
conclude  that  the  voter  desired  that  his  ballot 
should  not  be  counted,  and  that  he  put  it 
Into  the  ballot  box  to  deceive  somebody,  or 
for  a  useless  purpose.  As  was  said  by  the 
supreme  court  of  Mldiigan  in  a!  similar  case, 
"This  would  be  going  a  great  way  to  avoid 
the  duties  oi  dtisen^lp."  Johnson  v.  Board 
(Mich.)  59  N.  W.  412.  As  we  have  said, 
procuring  the  official  ballot  and  returning 
it  to  tbe  officer  in  charge,  to  be  placed  In  the 
box,  raises  the  presumption  that  the  elector 
Intended  to  vote  at  such  election.  On  an 
official  ballot  ccHitalnlng  but  a  staigle  list  of 
persons  to  be  voted  fbr  for  the  <tfBces  to  be 
filled,  an  X,  as  we  have  seen,  is  not  es- 
sential ha  every  Instance  to  express  Ihe  vot- 
er's Intentim,  and  It  is  not  exclusively  the 
way  to  express  sudi  Intention,  as  the  statute 
does  not  positively  make  it  so.  Tbe  placing 
of  a  paster  containing  the  name  of  Bound- 
tree  over  the  name  of  Harklns-on  the  official 
ballot  clearly  Indicates  an  intention  to  sub- 
stitute that  name  for  the  name  of  Harkins, 
originally  printed  thereon,  and  to  this  tsteat 
changes  the  official  ballot  The  ballot  should 
be  ctmsldered  and  cmistrued  In  the  light  of 
the  facto  connected  with  the  election:  as, 
for  instance,  that  It  contained  but  one  set 
of  names  for  the  offices  to  t>e  filled,  and.  in 
view  of  this,  tbe  voter  Is  presumed  to  have 
exerelsed  his  franchise  whm  be  depositetl 
the  baUot  and  left  all  the  names  unmarked 
with  an  X.  When  the  statute  does  not  ex- 
pressly declare  that  particular  informalities 
will  avoid  the  ballot.  It  would  seem  best  to 
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consider  tbeir  requlrementB  as  dlrectorT'  only. 
"The  whole  puri>oBe  of  the  ballot  as  sn  in- 
stitution Is  to  obtain  a  correct  eocpreaslon  of 
intention,  and  if,  In  a  given  case,  the  inten- 
tion Is  clear,  it  Is  an  entire  misconception 
of  the  purpose  of  the  requirements  to  treat 
them  OS  essentials,— that  la,  as  objects  them- 
selves, and  not  merely  as  means."  Wlgm. 
Anstr.  Ballot  Sys.  p.  193. 

The  Judgment  of  the  court  below  Is  re- 
vezaed,  and  the  appellant  Is  ordwed  rein- 
stated as  councilman  of  the  town  of  Win- 
lock.  He  shall  also  recover  his  costs  In  the 
court  below  and  on  this  appeal. 

REAVIS.  C.  J.,  and  HADLEY,  FULLER- 
TON,  ANDERS,  DUNBAB,  and  MOUNT, 
3 J,,  concur. 


(28  WftBta.  717) 

CITY  OF  SEATTLE  v.  CLARK. 

(Supreme  Court  of  Washington.   June  27, 1902.) 

INTOXICATING  LIQUORS— LICENSE  BY  CITY- 
FIXING  AMOUNT  —  NECESSITY  FOR  ORDI- 
NANCE—STATUTES— AH  EN  DMBNT  —  REPEAL 
—RIGHTS  OF  LICENSEE. 

LBalliDger's  Ann.  Codos  &  St.  §  2934,  giv- 
ing the  exclusive  right  to  license  the  siile  of  iu- 
tozicatiQg  liquor  in  cities,  towns,  or  villages  to 
the  mayor  aud  council,  or  other  governing  body, 
is  repealed,  in  so  far  as  it  affects  cities  of  the 
first  class,  hy  Laws  18ai>-90,  p.  215,  author- 
izing cities  having  a  population  of  20,000  or 
over  to  form  chartm  for  th«r  own  govern- 
ment, and  providing  in  section  5  (subdivisions 
31.  '62,  33,  §  73»,  Ballinger's  Ann.  Codes  &  St.) 
that  such  cities  may  license  the  sule  of  intoxi- 
cating liquors  and  fix  the  license  fees;  a  legis- 
lative intent  to  repeal  such  former  act  being 
apparent  from  Sess.  Laws  18£j9-90,  p.  148,  8 
38,  and  Acts  1S*J5,  p.  50,  §  1,  which  operate  to 
repeal  the  statute  as  it  affects  dtiea  of  the  sec- 
ond, third,  and  fourth  classes. 

2.  Ballinger's  Ann.  Codes  &  St  i  739,  BUbd. 
33,  which  18  port  of  the  act  authori^ng  cities 
of  the  first  class  to  form  charters,  authorizes 
8uch  cities  to  grant  licenses  for  any  lawful 
purpose,  and  fix  the  amount  to  be  paid  therefor, 
by  ordinance.  Section  742,  also  a  part  of  such 
act.  provides  that  the  act  is  to  be  liberally  con- 
strued. Sections  735  and  739  provide  that  such 
cHies  may  form  charters  for  toelr  own  govern- 
ment, and  shall  have  ^wer  to  provide  for  gen- 
eral and  special  elections  for  votiug  on  Ques- 
tions to  be  submitted.  Held,  that  section  739 
vras  directory  only,  and  did  not  preclude  a  city 
of  the  first  class  from  fixing  uie  amount  of 
liquor  lif^nses  by  charter  adopted  by  popular 
TOte,  instead  of  by  ordinance. 

3.  The  Seattle  ordinance  providing  that,  in 
case  an  amendment  to  the  city  charter  fixing 
Uqnor  licenses  shall  cni;ry  at  an  election,  the 
license  fees  shall  be  as  so  fixed,  is  a  compli- 
ance with  Ballinger's  Ann.  Codes  &  St.  |  739, 
Bubd.  33,  providing  that  the  amount  of  liquor 
licenses  in  cities  of  the  first  class  shall  be  fixed 
by  ordinance. 

4.  The  holder  of  a  liquor  license  granted  on 
condition  that  the  holder  shall  pay  an  increased 
license  fee  if  the  fee  la  Increased  b;?  an  amend- 
meut  of  the  city  charter  has  no  right  to  con- 
tinue such  business  after  such  amendment  with- 
out paying  the  increased  rate. 

Appeal  from  superior  court,  King  county; 
Arthur  E.  Grlffln,  Judge. 

Action  by  the  city  of  Seattle  against  J.  B. 
Clark  to  collect  a  liquor  license.    From  a 


Judgm«it  for  defendant  i^lntiff  appeals. 
Reversed. 

tlitchell  Gilliam  and  Wm.  Parmerlee,  for 
appellant  Preston,  Carr  &  Gllman  and  John 
F.  Dore,  tor  respondent. 

WHITER  J.  This  Is  an  action  brought  by 
the  appellant  for  the  purpose  of  recovering 
from  the  respondrat  the  sum  of  $304.69, 
claimed  to  be  due  as  the  increased  license 
rate  for  tbe  sale  of  Intoxicating  liquors  at  re- 
tall  In  accordance  with  tbe  provisions  of  an 
amendment  to  tbe  city  charter  of  Seattle 
passed  at  the  general  election  in  March.  1902. 
Prior  to  said  election  the  license  fee  for  re- 
tall  liquor  licenses  In  said  city  was  fixed  by 
ordinance  at  $G00  per  annum.  Tbe  freehold- 
ers' charter  of  the  city  of  Seattle,  In  addition 
to  tbe  laws  for  tbe  government  of  cities  of 
tbe  first  class,  originally  provided  that  the 
city  had  power  "to  license,  tax,  confine  with- 
in limits  of  time  and  place  to  be  by  the  city 
council  prescribed,  and  to  otherwise  r^ulate 
the  selling  or  giving  away  of  intoxicating, 
spirituous,  malt,  vinous,  mixed  or  fermented 
liquors,  and  the  collection  of  the  license  mon- 
ey therefrom  for  the  use  of  the  city:  provid- 
ed, that  no  license  shall  be  granted  to  any 
person  or  persons  who  shall  uot  first  comply 
with  the  general  laws  of  the  state  In  force  at 
the  time  the  same  Is  granted,  nor  shall  any 
license  be  granted  autborlzlDg  tbe  selling  or 
giving  away  of  any  such  liquors  within  one 
mile  of  any  military  post  or  reservation  es- 
tablished by  the  United  Smtes.  The  sum  re- 
quired for  such  license  shall  In  no  case  be 
less  than  the  amount  required  by  the  gen- 
eral laws  of  the  state  for  houses  or  business 
of  like  character,  and  no  remission  of  such 
license  shall  be  made  during  the  period  for 
whlcb  It  is  granted;  and  bonds  required  to  be 
given  by  keepers  or  proprietors  of  saloons  or 
drinking  houses  shall  not  in  any  case  be  fixed 
at  less  than  twothousand  dollars."  Subdivision 
'S3,  S  18,  of  the  charter  of  Seattle.  In  March. 
1902,  the  people,  by  a  vote  of  6,213  against 
4,877,  amended  this  charter  provision  so  that 
after  the  words  "United  States"  It  read:  "The 
sum  required  for  such  license  shall  In  no 
case  be  less  than  one  thousand  dollars,  except 
that  licenses  for  the  selling  or  giving  &wo.y 
of  such  liquors  In  quantities  of  not  less  than 
one  gallon  shall  In  no  case  be  less  than  four 
hundred  and  fifty  dollars,  and  shall  in  no 
case  be  less  than  tbe  amount  required  by  tbe 
general  laws  of  the  state  for  bouses  or  busi- 
ness of  like  character,  and  no  remission  of 
such  license  shall  be  made  during  the  period 
for  which  it  Is  granted  and  bonds  required  to 
be  given  by  keepers  or  proprietors  of  saloons 
or  drinking  houses  shall  not  in  any  case  be 
fixed  at  less  than  two  thousand  dollars." 
Since  the  8th  of  March,  1902.  said  amend- 
ment has  been  a  part  of  the  charter  of  the 
city  of  Seattle.  On  the  4th  of  June,  1901. 
the  city  council  passed  an  ordinance,  the  ma- 
terial portions  of  which  are  as  follows: 
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"Tbat  on  and  after  the  date  of  the  passage 
and  approval  of  this  ordinance  any  license 
granted  for  the  sale  of  intoxicating  llqn(»B 
by  tlie  city  of  SeatQe  shall  be  granted  -with 
a  proviso  that  If  an  amendment  of  the  city 
charter  which  Is  to  be  submitted  to  the  peo- 
ple at  the  next  city  election  to  be  held  In 
March,  1902,  fixing  the  amount  to  be  paid 
for  Bach  license  shall  carry,  then  each  li- 
cense hereafter  granted  shall  be  at  the  rate 
provided  In  said  charter  amendment  frun 
and  after  the  time  said  charter  amendment 
shall  take  effect"  On  the  10th  of' January, 
IWZ,  the  city  of  Seattle,  through  Its  ptopet 
officers,  Issued  to  respondent  a  Ucoise  to  sdl 
Uquor  at  wholesale  and  retail  for  the  poiod 
ot'  one  year;  collecting  tnm  him  the  sum  of 
f600  aa  a  license  fee.  As  a  condition  to  the 
obtaining  of  this  license^  tbe  reapcmdoit  was 
required  to  sign  the  fcdlowlng,  which  was  In- 
dorsed upon  the  license:  **Thls  Ucense  fa 
Slanted  upon  the  condition  that  If  an  amend- 
mmt  to  the  dty  diarter  widcb  Is  to  be  sub- 
mlttad  to  the  pec^e  at  the  next  dty  election 
to  be  held  in  March,  1002,  fixing  the  amount 
to  be  paid  fw  Ucensea  for  the  sale  of  intoxi- 
cating llqttors,  shall  carry,  then,  from  the 
adi^tlon  of  such  amendment,  th»  licensee 
herein  named  shall  pay  for  this  license  for 
the  unexpired  term  thereof  at  the  rate  fixed 
by  such  charter  amendment"  There  is  an 
allc^tlon  in  the  complaint  that  there  Is  a 
balance  due,  under  said  increased  Ucmse  rat^ 
of  9304.60,  which  respondent  r^sea  to  pay. 
and  that  he  stOl  continnes  to  carry  cm  and 
conduct  hiB  business  rniAex  said  license.  To 
the  complaint  the  respondent  filed  a  general 
donurrer,  which,  upon  argomait  was  sus- 
tained by  the  conrt;  and,  the  appellant  elect- 
ing to  stand  np<m  its  complaint  judgment 
for  costs  was  rendered  against  it  From  the 
order  sustaining  the  demurrer  and  from  said 
judgment  for  costs  this  appeal  is  prosecuted. 

It  Is  contended  by  the  respondent  Uut  the 
llcaise  fee  Is  hut  9600,  and  that  said  amend- 
moit  Is  Told.  Two  points  are  relied  up<m: 
Firsts  that  fixing  by  charter  amendment  tiie 
license  fee  was  a  ddegation  of-  the  leglsla- 
tlve  power  of  ttie  dty  to  the  people;  second, 
that,  under  the  laws  of  the  state  of  Washing- 
ton, sole  and  ezcInslTe  authority  and  power 
to  regulate  the  sale  at  disposal  of  qrirltnons 
liquors  within  the  cwporate  Umlta  ot  the 
cities  of  the  first  class  are  vested  in  the  may- 
or and  common  conndl,  and  that  the  people, 
by  a  vote  amendhig  tiie  charter,  cannot  fix 
the  license  fee  to  be  charged  for  the  sale  of 
intoxicating  liqnws. 

Section  2034,  Balling^s  Ann.  Oodea  &  St, 
reads  as  fcdlows:  "The  mayw.and  council  or 
othOT  governing  body  of  each  lnc<Hi;»orated 
tHy,  Incorporated  town,  or  incorporated  vil- 
lage in  tba  state  of  Wasblngtm  shall  have 
the  Kie  and  exclnslve  authority  and  power  to 
regulate,  restrain,  license,  or  prohibit  the 
sale  or  disposal  of  spirituous,  fermented, 
malt  or  other  lnt<alcating  liquors  wltliln  the 
corporate  limits  of  their  respective  dtlesi 


towns,  or  villages:  provided,  Uiat  the  annua? 
license  fee  for  the  sale  of  such  spirituous, 
fermented,  malt,  or  other  Intoxlcathig  liq- 
uors shall,  in  no  instance,  be  less  than  three 
hundred  dc^Iars  or  more  than  one-tiKKtsand 
dollars,  which  said  license  fee  shall  be  psld 
annuaUy  in  advance  to  the  treasurer  of  the 
dty,  town,  or  village,  who  shall  pay  ten  per 
cent  thereof  into  the  general  fund  of  the 
state  treasury,  and  hand  the  remaining  nine- 
ty per  cent  into  the  general  fnnd  oi  the  dty. 
town,  or  village  treasury."  Section  10,  art 
11,  of  the  constitution,  is  In.  part  as  follows: 
"Corporations  for  munldpal  purposes  ahaU 
not  be  created  spedal  laws;  but  the  legis- 
lature by  general  laws,  shall  provMe  for  the 
Incorporation,  tnganlsatton,  and  dasslflcatlon, 
in  proportion  to  pc^latlim,  of  dtles  and 
towns,  which  laws  may  be  altered,  amended, 
or  repealed.  Cities  and  towna  heretofore  or- 
ganized or  Incorporated  may  become  organ- 
ised uud«  audi  genonl  laws  whenever  a  ma- 
Jwlty  <tf  the  electors  voting  at  a  genoal 
election  shall  so  determine,  and  shall  organ- 
ize In  ccuformlty  therewith;  and  dtles  or 
towns  beretofwe  ost  hereafter  organised  and 
all  charters  thereof  filmed  or  adopted  by  au- 
thority ot  this  constitution  shall  be  subject 
to  and  coattoUed  by  gen»al  laws.  Any  dty 
containing  a  population,  of  twenty  thousand 
Inhabitanta  or  more  shall  be  permitted  to 
frame  a  diarter  for  Its  own  govermnent  con- 
sistent with  and  subject  to  the  constitatlott 
and  laws  of  this  stat^  and  for  such  purpose 
the  legldatlve  authority  of  such  dty  may 
cause  an  dectlon  to  be  had,  at  which  dection 
there  shall  be  diosen  by  the  qualified  dectors 
of  said  city  fifteen  freeholden  thereof,  who 
shall  have  beoi  residents  of  said  dty  for  a 
period  of  at  least  two  years  precedliv  thdr 
dection,  and  qualified  dectors,  whose  duty  it 
shall  be  to  convene  within  tea  days  after 
thdr  dection,  and  prepare  and  propose  a 
charter  for  sacfa  dty.  Such  praiwBed  cliazter 
shall  be  stabmttted  to  the  qualified  dectors  of 
said  dty,  and  If  a  majority  of  such  quaUfled 
decttss  voting  thweoa  ratify  tiie  sam^  It 
shall  become  the  charta  of  said  dty,  and 
shall  become  the  oni;anlc  law  tbweof.  and 
supersede  any  existing  charter,  iwrfiwiiiiff 
amendments  thereto,  and  all  spedal  laws  In- 
consistent with  such  charter.  •  •  •**  Sec- 
tion 11  of  the  same  article  Is  as  follows: 
*'Any  county,  dty,  town,  ot  township,  may 
make  and  »force  vrithin  Ite  limits  all  so^ 
local,  police,  sanitary,  and  other  regulatlona 
as  are  not  In  conflict  with  general  laws." 

The  respondent  contends  that  section  2834, 
supra,  is  still  in  force;  that  It  Is  a  general 
law  of  the  stat^  and,  under  the  oonstltutlan- 
al  provision,  the  d^  council  Is  oontrdled 
thereby.  It  must  be  rem^bwed  that  sec- 
tion 2934,  supra,  was  enacted  during  tbe 
territorial  period,  and  If  continued  In  force 
It  Is  by  virtue  of  Hie  constitutional  provision 
that  laws  in  ttace  in  the  territory  of  Wash^ 
inffton  which  are  not  repugnant  to  tbe  con- 
stitution ranaln  in  force  until  altered  or  re- 
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pealed  by  the  legislature.    The  section  un- 
der consideration  gave  to  the  mayor  and 
council  or  other  governing  body  ot  Incorpo- 
rated cities,  incorporated  towns,  and  incor- 
porated villages  In  the  territory  of  Washing- 
ton the  sole  and  exclusive  authority  and 
power  to  regulate,  restrain,  license,  or  pro- 
hibit the  sale  or  disposal  of  intoxicating 
liquors  within  the  corporate  limits  of  such 
towns;  and  it  tixed  the  minimum  and  maxi- 
mum amount  to  be  paid  for  the  license,  and 
provided  that  after  It  was  paid  a  certain  per 
cent,  should  be  paid  to  the  territorial  treas- 
urer.   Laws  1888,  p.  124,  {  2;  Sallinger's 
Ann.  Codes  &  St  8  2034.   Under  section  10> 
art.  11,  of  the  constitution,  the  first  state 
legislature  classified  the  cities  and  towns  in 
the  state,  and  provided  by  general  law  for 
their  government.  The  act  approved  March 
27,  1S90,  on  this  subject,  Is  entitled  "An  act 
providing  for  the  o^anizatlon,  classification, 
incorporation  and  government  of  municipal 
corporations,  and  declaring  an  emergency.*' 
Jjess.  I^ws  1S89-90,  p.  131.   See  section  841 
et  seq.,  Ballinger*8  Ann.  Codes  &  St.,  for 
general  powers  under  this  act  of  cities  of 
the  second,  third,  and  fourth  classes.  This 
act  divided  cities  and  towns  into  four  class- 
er,--first,  second,  third,  and  fourth.  Those 
that  on  the  Ist  day  of  January,  1888,  and 
those  that  on  the  Ist  day  of  January  In  any 
year  after  the  passage  of  the  act  had  20.000 
Inhabitants,  constituted  the  first  class,  and 
they  were  to  be  organized  and  governed  un- 
der the  liaws  relating  to  dtles  authorized  to 
frame  and  adopt  their  own  charters.  Cities 
with  more  than  10,000  and  less  than  20,000 
constituted  cities  of  the  second  class,  and 
cities  with  more  than  1,600  and  lees  than 
10,000  constituted  the  third  class.  Munic- 
ipal corporations  organized  under  the  act,  con- 
taining no  more  than  1,600  nor  less  than  300, 
were  to  be  known  as  "towns,"  and  c<»istitut- 
ed  cities  of  tbe  fourth  class.    Cities  of  the 
first  class  w^ere  to  be  organized  and  governed 
according  to  the  laws  provided  for  the  gov- 
ernment of  cities  having  a  population  of  20,- 
000  or  more  Inhabitants.  Under  this  act  city 
coundlB  of  cities  of  the  second  class  had 
•   •  jpower  and  authority  to  mtake  and 
pass  all  by-laws,  ordinances,  orders  and 
resolutions  not  repugnant  to  the  constitution 
of  the  Unfted  States  or  of  the  state  of  Wash- 
^gton,  or  the  provisions  of  this  chapter, 
necessary  toe  the  mtmlclpal  government  and 
tbe  management  ot  the  affairs  of  tbe  city, 
for  the  ^ecutlon  ot  the  powers  vested  in 
said  body  corporate  and  for  carrying  into 
^ect  tbe  provisions  of  this  chapter;  to  fix 
and  collect  a  Ucniee  tax  on,  and  to  regulate 
theaters,  *  *  •  melodecn,  circus  or  other 
performances,.  *  •  *  where  an  admtssi<m 
fee  Is  charged,  or  which  may.  be  held  in  any 
lionse  or  place  where  wines  or  liquors  are 
flold  to  the  partfcipatots;  *  *  *  to  fix  and 
«M>llect  a  license  tax  on  and  to  relate  all 
taverns,  hotels,  restaurants,  saloons,  bar- 
rotnuB,  banks,  brokers,  manufactories,  livery 


stable  keepers,  express  companies,  and  per- 
sons engaged  in  transmitting  letters  or  pack- 
ages, railroads,  stage  and  steamboat  com- 
panies or  owners,  whose  principal  place  of 
business  is  in  such  city,  or  who  shall  have 
an  agency  therein;  •  •  *  to  license,  reg- 
ulate, tax,  prohibit  or  suppress  all  tippling 
houses,  dram  shops,  saloons,  bars,  bar-rooms, 
raffles,  hawkers,  peddlers,  pawn-brokers,  re- 
freshment or  cofTee  stands,  booths  or  sheds; 
to  prohibit  or  suppress,  or  to  license  and 
regulate  all  dance-houses,  fandango-houses, 
or  any  exhibition  or  show  of  any  animal  or 
animals;  *  «  •  and  to  fix  and  collect  a 
license  tax  upon  all  occupations  and  trades, 
and  all  and  every  kind  of  business  author- 
ized by  law  not  heretofore  specified:  and 
provided,  that  in  tbe  business  of  selling  in- 
toxicating drinks,  wines,  ales  and  beers  In 
less  quantities  than  one  quart  or  to  be  drank 
on  tbe  premises  where  sold,  and  on  any  otho: 
business,  trade  or  calling  not  provided  by 
law  to  be  licensed  for  state  and  county  pur- 
poses, the  amount  of  license  shall  be  fixed  at 
the  discretion  of  the  city  council,  as  they 
may  deem  the  interests  and  good  order  of 
the  city  may  require.  •  •  Sess.  laws 
1889-90,  p.  148,  §  38  (Balllnger's  Ann.  Codes 
&  St  I  856).  The  power  given  by  section 
38  of  this  act  authorizes  the  governing  body, 
the  city  council,  to  fix  the  amount  of  the  li- 
cense at  their  discretion,  and  as  they  deemn 
ed  the  Interest  and  good  order  of  the  city  re- 
quired. No  limitation  whatever  Is  placed 
upon  their  action,  as  in  section  2934,  supra; 
and,  BO  far  as  cities  of  the  second  class  are 
concerned,  there  can  be  no  doubt  that  sec- 
tion 2934  is  superseded  by  section  38,  supra. 
Section  117  of  tbe  same  act  as  amended 
(Sefls.  lAws  1893,  p.  108;  Balllnger's  Ann. 
Codes  &  St  8  038,  subd.  10)  provides  that 
the  city  councils  of  cities  of  the  third  class 
shall  have  powar  "*  •  •  to  license,  for 
the  purposes  of  regulation  and  revenue,  all 
and  every  kind  of  business,  including  the 
sale  of  Intoxicating  liquors,  authorized  by 
law,  and  transacted  and  carried  on  in  such 
city,  and  ail  shows,  nhibitions  and  lawful 
games  carried  on  therein  and  within  one 
mile  of  the  corporate  limits  thereof,  to  fix  the 
rate  of  license  tax  upon  the  same,  and  to 
provide  for  the  collection  of  the  same  by  suit 
or  otherwise."  The  power  here  given  Is  to 
license,  "for  tbe  purposes  of  regulation  and 
revenue,"  without  any  limitation,  the  sale  of 
intoxicating  liquors.  We  think  It  equally 
clear  that  section  2934,  supra,  so  far  as 
cities  of  the  third  class  are  concerned,  is 
superseded  by  subdivision  10,  {  938,  supra. 
The  city  councils  of  the  cities  of  the  fourth 
class  (amendatory  act  of  1895,  p.  50,  I  1; 
Balllnger's  Ann.  Codes  &  St  f  1011,  subd. 
10)  were  authorized  "to  license,  for  purposes 
of  regulation  and  revenue,  all  and  every 
kind  of  business,  Including  the  sale  of  in- 
toxicating liquors,  authorized  by  law  and 
transacted  and  carried  on  In  such  town;  end 
all  shows,  exhibitions  and  lawful  games 
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carried  on  fbaeln  and  within  one  mile  of 
the  corporate  limits  tlioreof;  to  fix  the  rate 
of  license  tax  upon  the  same,  and  to  provide 
for  the  collection  of  the  sauve,  by  suit  or 
otherwise.  •  •  Here  tlie  power  Is  un- 
limited to  license,  for  the  pmposes  of  regula- 
tion and  revenue,  the  sale  of  intoxicating  liq- 
uors. No  limitation  Is  Imposed  as  to  the 
amount  of  the  license  fee.  We  think  it  also 
clear  that  section  2034,  supra,  so  far  as  it  re- 
lates to  cities  of  the  fourth  class,  la  also 
superseded.  On  Unrch  24,  1880,  the  legis- 
lature passed  an  act  entitled  "An  act  to  pro- 
vide for  the  government  of  cities  having  a 
population  of  20,000  or  more  inhabitants  and 
declaring  an  emergency  to  exist"  Sees. 
T^awB  lSSD-80,  p.  215.  This  act  speclflcally 
provides  that  any  CII7  having  a  population 
of  20,000  or  more  inhabitants  may  frame  a 
charter  for  its  own  government,  and  bow  it 
shall  be  framed  or  amended  and  submitted 
to  vote  of  the  people. 

Section  5  of  the  act  (snbdlvisions  31-33, 
8  739,  Ballinger's  Ann.  Codes  &  St)  provides: 
"Any  Boch  <Aty  shall  have  power  •  •  • 
thirty-second,  to  regnlate  the  selling  or  giv- 
ing away  of  intoxicating,  malt  vinous,  mix- 
ed or  fermented  liquors:  provided,  that  no 
license  shall  be  granted  to  any  person  or 
persons  who  shall  not  first  comply  with  the 
general  laws  of  the  state  in  force  at  the 
time  the  same  Is  granted;  tlilrty-third,  to 
grant  licensee  for  any  lawful  purpose,  and 
to  fix  by  ordinance  the  amount  to  be  paid 
therefor,  and  to  provide  for  revolting  tbe 
same:  provided,  that  no  license  sball  be 
granted  to  continue  for  longer  than  one  year 
from  the  date  thereof;  thirty-fourth,  to  regu- 
late tbe  carrying  on  within  Its  corporate  limits 
of  an  occupations  which  are  (rf  such  a  na- 
ture  as  to  affect  the  public  health  or  the  good 
order  of  said  city,  or  to  disturb  the  public 
peace,  and  which  are  not  prohibited  by  law, 
and  to  provide  for  the  punishment  ot  all 
persons  violating  such  regulations,  and  of  all 
persons  who  knowiD|[ly  permit  the  same  to 
be  violated  in  any  building  or  upon  any 
premises  owned  or  controlled  by  them. 
*  *  *"  In  considering  the  matter  under 
investigation,  all  tiiree  of  these  subdivisions 
should  be  read  together.  The  fixing  of  a  li- 
cense fee  for  the  sale  of  Intoxicating  liquor 
tt  not  only  tor  the  purpose  ot  deriving  reve- 
nue, but  tor  the  purpose  of  regulating  the 
good  order  and  i>eace  of  the  <4ty.  For  this 
reason  tbe  power  to  revoke  licenses  once 
granted  Is  also  given.  All  statutes  regulat- 
ing the  sale  of  intoxicating  liquor  are  enact- 
ed in  virtue  of  the  police  vowsr  at  the  city. 
This  powet  has  been  defined  as  "tbe  func- 
tion 'of  that  branch  of  the  administrative 
machinery  of  government  which  la  charged 
with  the  preservation  of  public  order  and 
tranquility,  the  promotion  of  the  public 
health,  safety  and  morair  and  tiie  preven- 
tion, detection  and  punishment  of  crime." 
Black,  Intox.  TJq.  8  24.  The  thirty-second 
snbdlvlsion  of  section  6  of  the  act  last  re- 


fcri-ed  to  only  inf^ntlally  provides  fin:  a 
license.  It  is  under  the  thirty-third  subdi- 
vision of  the  section  that  the  powor  Is  con- 
ferred to  grant  tiie  license,  and  the  power 
here  conferred  expressly  provides  that  the 
amount  without  any  limitation  to  be  paid 
timefor  shall  be  fixe^  by  (ffdlnance.  Taking 
into  consideration  the  laws  govern Ing  cities 
of  the  first  second,  third,  and  fourth  classes, 
heretofcnre  referred  to,  relative  to  granting  of 
licenses,  it  seons  to  us  that  so  far  as  such 
cities  are  concerned,  tbe  provisions  ot  sec- 
tion 2934,  Ballingn's  Ann.  Codes  &  St,  are 
superseded  by  tbe  enactments  for  the  gov- 
erning of  these  cities  and  towns.  It  la  not 
reasonable  to  suppose  that  the  legislature 
would  give,  as  it  has  done  to  tbe  titles  of 
the  second  class,  the  right  to  fix  the  amount 
of  the  license  "at  the  dlscretlim  of  tbe  city 
council,"  and  withhold  that  right  from  the 
dties  of  the  first  class,  and  limit  and  bind 
such  cities  to  the  amount  fixed  in  section 
2934,  supra.  We  conclude,  theref(ve,.that  by 
the  thir^-second,  thirty-third,  and  thirty- 
fourth  sulHllvi^onB  of  section  6,  governing 
cities  of  the  first  class,  tiie  same  powv  Is 
conferred  on  such  cities  as  Is  possessed  by 
cities  of  the  second  class.  This  Is  a  reason- 
able conclusion,  for  the  legislature  was  pro- 
viding a  system  for  tbe  govanment  of  cities 
of  the  first  class,  and  police  r%u)ati(m  is 
essential  to  comidete  municipal  government, 
and  the  constitution  autborlxes  such  powers 
to  be  conferred  upon  cities.  Tbe  proviso  in 
the  tiilrty-second  subdivision  of  section  S  has 
no  reference  to  fixing  the  license  fee,  and  la 
not  a  limitation  on  the  power  conferred  by 
tbat  section  on  cities  of  the  first  class.  The 
general  laws  of  tbe  state  provide  that  no 
license  for  the  sale  of  Intoxicating  liquors 
shall  be  granted  without  the  consent  in  writ- 
ing of  the  owner  ot  Icssot  of  the  building 
or  pronlses  In  which  the  business  is  to  be 
conducted.  It  is  to  such  regulations  that  the 
proviso  In  subdivision  32,  f  6,  applies.  It 
seems  to  na  that  so  far  as  cities  of  tlie 
first  second,  third,  and  fourtii  classes  are 
concerned,  the  inrovlslons  of  section  2934. 
Ballinger's  Ann.  Codes  &  St,  have  no  appli- 
cation, bnt  are  suposeded  by  the,  enactment 
fOT  the  govoimient  of  these  cities.  It  aeons 
plain  to  us  that  It  was  the  Intentiim  of  tbe 
legislature  by  these  acta  to  leave  to  these 
cities  the  power  to  prescribe  ttie  rule  govern- 
ing the  sale  ^  intoxicating  liquors  in  sncb 
municipalities,  and  that  section  2984,  Id.,  so 
far  as  it  relates  to  such  cities,  was  necea- 
sarily  repealed.  "Every  statute  must  be  con- 
sidered according  to  what  appears  to  have 
been  the  Intention  of  the  legislature,  and 
even  though  two  statotes  resting  to  the 
same  subject  be  not.  In  terms,  repugnant  or 
inconsistent.  If  the  later  statute  is  deariy 
Intended  to  prescribe  tbe  only  rule  whlclt 
sbonld  govern  the  case  provided  for  It  will 
be  construed  as  repealing  tbe  original  act. 
The  rule  does  not  strictly  rest  upon  the 
ground  of  r^al  by  Implicaticm,  but  apoa 
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tUe  principle  that  when  the  legislature  makes  i 
a  revision  ot  a  particular  statute,  and  frames 
a  new  statute  upon  the  subject-matter,  and 
from  the  framework  of  the  act  it  is  apparent 
that  the  legislature  designed  a  complete 
scheme  for  this  matter.  It  is  a  legislative 
declaration  that  whatever  is  embraced  in 
the  new  law  shall  prevail,  and  whatever  is 
excluded  is  discarded.  It  is  decisive  evi- 
dence of  an  intention  to  prescribe  the  pro- 
visions contained  in  the  later  act,  as  the 
'  only  ones  on  that  subject  which  shall  be  ob- 
llgatOTy."  Roche  v.  Mayor,  etc.,  40  N.  J. 
Jaw,  2.57;  Mnrdock  v.  City  of  Memphis,  20 
WaU.  590.  22  L.  Ed.  429;  State  v.  Carbon 
Hill  Coal  Co.,  4  Wash.  422,  30  Pac.  728; 
Mansfield  v.  Bank.  S  Wash.  605,  32  Pac.  789, 
IH)9. 

We  must  look  to  the  city  charter  and  its 
amendments,  and  the  general  laws  of  the 
state,  othw  than  section  2934,  supra,  for  the 
mle  governing  the  determination  of  the  qnes- 
tion  raised  by  the  demurrer.  The  legislative 
power  of  the  city  of  Seattle  is  vested  In  the 
mayor  and  dty  council.  Section  1,  art  4, 
City  Charter  of  Seattle.  Every  I^slatlve  act 
of  the  dty  of  Seattle  shall  be  by  ordinance. 
Section  10,  Id.  Under  the  general  laws  of 
the  state,  the  city  of  Seattle  has  power  "to 
grant  licenses  for  any  lawful  purpose,  and  to 
fix  by  ordinance  the  amount  to  be  paid  there- 
for, and  to  provide  for  revoking  the  same: 
provided,  that  no  license  shall  be  granted  to 
continue  for  longer  than  one  year  from  the 
date  thereof."  Subdivision  33,  S  739,  Bal- 
linger's  Ann.  Codes  &  St.  The  only  limita- 
tion on  the  power  of  the  city  under  this  sub- 
dlTlslon  18  as  to  the  time  the  license  la  to 
run. 

It  may  be  argued  with  much  plausibility 
that.  In  providing  that  the  amount  of  the  li- 
cense shall  be  fixed  by  ordinance,  the  amount 
cannot  be  fixed  In  any  other  way;  that  the 
people,  the  Incorporators  of  the  city,  have 
'power  to  act  in  the  premises  only  through 
their  agents,  the  legislative  branch  of  the 
city  government.  The  provision  requh^ng 
the  amount  of  the  license  tax  to  be  fixed  by 
ordinance  is  only  for  the  purpose  of  uniform- 
ity and  certainty,  and  may  be  considered  as 
directory,  in  the  absence  of  any  other  provi- 
sion In  the  law  making  It  mandatory.  The 
act  Incorpiratlng  cities  of  the  first  class  ex- 
pressly provides  that  it  shall  be  liberally 
construed  for  the  purposes  of  carrying  out 
the  object  for  which  the  act  was  intended. 
Balilnger's  Ann.  Codes  &  St.  §  742.  There* 
is  no  provision  in  the  act  creating  cities  of 
the  first  class  excluding  all  other  ways  for 
fixing  a  license  fee  than  by  ordinance.  The  [ 
act  further  provides  tliat  the  city  may  frame 
a  charter  for  its  own  gorernment,  and  that 
such  city  sWll  have  power  to  provide  for 
general  and  special  elections  for  voting  upon 
questions  to  be  submitted.  Id.  §§  735.  730.  A 
liberal  construction  of  a  statute  expands  the 
meaning  of  a  st'^tute  to  embrace  cases  with- 
in the  spirit  or  reason  of  the  law.  It  Is  per- 


fectly mauifest  that  It  was  the  Intention  of 
the  legislature,  subject  only  to  the  restric- 
tions In  the  provisos  in  subdivisions  32,  33, 
S  739,  Id.,  to  leave  to  the  cities  of  the  state, 
of  all  classes,  full  power  to  regulate  the  sale 
of  Intoxicating  liquors  within  their  limits. 
The  license  fee  charged  1^  a  part  of  the  means 
of  regulating  the  traffic.  The  fixing  of  this 
fee  can  be  regulated  as  well  by  a  charter 
amendment  as  by  ordinance;  and.  If  It  Is 
made  uniform  and  certain  In  one  or  the  oth- 
er of  these  ways,  the  legislative  will  of  the 
state  in  conferring  upon  the  municipality 
P3W€T  to  govern  the  traflBc  Ip  carried  out. 
There  is  no  absolute  form  of  test  for  deter- 
mining whethw  a  statutory  p^vislon  is  to 
be  considered  mandatory  or  directory.  The 
meaning  and  Intention  of  the  legislature  must 
govern;  and  these  are  to  be  ascertained  not 
only  from  the  phraseology  of  the  provision, 
but  also  by  considering  Its  nature,  its  design, 
aod  the  consequences  which  would  follow 
from  construing  It  one  way  or  the  other. 
Black,  Interp.  Laws,  p.  "Those  direc- 

tions which  are  not  of  the  essence  of  the 
thing  to  be  done,  but  which  are  given  with  a 
view  merely  to  the  proper,  orderly,  and 
prompt  conduct  of  the  business,  and  by  the 
failure  to  obey  which  the  rights  of  those  in- 
terested will  not  be  prejudiced,  are  not  com- 
monly regarded  as  mandatory;  and  if  the 
act  Is  performed,  but  not  at  the  time  or  in 
the  precise  mode  indicated,  It  wfil  still  be  suf- 
ficient If  that  which  is  done  accorapUsheB 
the  substantial  purposes  of  the  statute.** 
Sath.  St  Const.  |  447.  In  clothing  the  people 
of  a  city  of  the  first  class,  as  has  been  done 
by  the  legislature  under  authority  conferred 
by  the  constitution,  with  power  to  frame  a 
charter  for  their  government,  legislative  pow- 
er is  conferred  upon  them,  and  they  consti- 
tutionally exercise  such  power  when  they 
frame  or  amend  their  charters.  The  first 
clause  of  the  act  conferring  powers  upon 
cities  of  the  first  class  authorizes  the  holding 
of  elections  for  the  purpose  of  voting  up- 
on questions  to  t>e  submitted.  The  question 
submitted  by  the  charter  amendm^t  In 
March,  1902,  recognized  the  principles  of  the 
referendum.  The  ordinance  of  the  4th  of 
June,  1901,  having  In  contemplation  the  sub- 
mission of  such  an  amendment,  expressly 
provided  that  If  such  amendment  carried, 
the  license  fee  should  be  as  named  in  such 
amendment.  And  It  may  be  said.  In  view  of 
this  provision,  that  the  license  fee  of  |1,000 
Is  also  fixed  by  ordinance,  and  falls  literally 
within  the  terms  of  subdivision  83  of  section 
739,  supra.  The  constitution  says  that  cities 
'  may  be  organized  under  general  laws,  and 
that  cities  of  more  than  20,000  inhabitants 
may  frame  their  own  charters,  consistent 
with  and  subject  to  the  constitution  and  gen- 
eral laws  of  the  state.  We  have  seen  that 
there  Is  no  general  law  of  the  state  regulat- 
ing the  sale  of  Intoxicating  liquors  in  dtleB. 
The  act  aathorlzlng  cities  of  the  first  class  to 
frame  charters  confers  upon  such  clUea,  by 
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section  739,  Balllnger's  Aim.  Codes  &  St., 
general  powers,  '  within  the  limitatloDB  of 
which  charters  may  be  framed  or  ordinances 
enacted.  One  of  these  powars  Is  the  abso- 
lute right  to  regulate  the  sale  of  Intoxicating 
liquors,  and  In  such  regulation  to  impose  a 
license  fee,  and  pemCiIssion  is  given  "to  ftx 
by  ordinance  the  amount  to  be  paid  theretor." 
The  city,  In  the  exercise  of  Its  power  to 
frame  a  charter  within  the  limitations  pre- 
scribed, restricted  the  governing  body  of  the 
dty  so  that  the  fee  for  retail  liquor  license 
should  not  be  fixed  at  less  than  $1,000;  that 
Is,  should  not  be  fixed  by  ordinance  at  less 
than  that  sum.  The  city  council,  by  ordi- 
nance, declared,  in  effect,  If  such  amendment 
was  adopted  the  minimum  license  fee  after 
the  adoption  of  such  amendment  should  be 
as  fixed  In  such  amendment;  thereby  fixing 
by  ordinance,  as  provided  In  subdivision  33, 
I  739,  the  minimum  license  fee.  For  a  bal- 
ance due  on  this  minimum  fee,  after  the 
charts*  amendment  went  Into  effect,  the  li- 
cense to  the  respondent  having  been  granted. 
In  January  preceding  the  amendment,  for  a 
year,  this  stiit  Is  brought.  Giving  to  the  act 
Gonfnrlng  upon  cities  of  the  first  class  power 
to  frame  their  charters  the  liberal  construc- 
tion required  by  the  act  Itself,  we  think  we 
are  5ustifled  in  holding  not  only  that  the  li- 
cense fee  of  $1,000  is  fixed  by  ordinance,  but 
that  the  terms  of  subdivision  33,  }  739,  Bal- 
Unger's  Ann.  Codes  &  St,  "and  to  fix  by  or- 
dinance the  amount  to  be  paid  therefor,"  are 
merely  directory,  and  that  the  license  fee  to 
be  paid  may  be  also  fixed  by  charter  under 
tbe  general  power  conferred  upon  the  city  to 
amend  its  charter  and  to  regulate  the  sale 
of  Intoxicating  liquors.  "A  license  to  sell 
llqiKHT  Is  neither  a  contract  nor  a  right  of 
property,  within  the  l^al  and  constitutional 
meaning  of  those  terms.  It  is  no  more  than 
a  temporary  permit  to  do  that  which  would 
otherwise  be  unlavrful,  and  forms  a  part  of 
the  Internal  police  system  of  the  state. 
Hence  tbe  authority  which  granted  a  license 
always  retains  the  power  to  revoke  It,  either 
for  due  cause  of  forfeiture,  or  upon  a  change 
of  policy  and  legislation  in  regard  to  the  liq- 
uor tinfflc.  And  such  nvocation  cannot  be 
pronounced  nnconstltDtional,  eithn  as  an  Im- 
pairment of  cwitract  obligations,  or  as  un- 
lawfully devesting  persons  of  tbeir  property 
or  rights.  On  this  principle,  tbe  revocation 
by  a  municipal  corporation  of  a  license  to  sell 
liquor,  granted  upon  certain  specified  condi- 
tions, B  violation  of  which,  according  to  the 
express  terms  of  tbe  license,  should  have  tbe 
effect  to  revoke  it,'  is  not  a  forfeiture  beyond 
the  powers  of  the  corporation;  for  a  license 
Is  not  property  In  such  sense  that  a  revoca- 
tion of  it  may  be  said  to  be  a  forfeiture. 
And  where,  by  a  city  ordinance,  the  city 
council  has  authority  at  any  time  to  annul  a 
licemse  actually  issued  under  Its  order,  a  for- 
tiori it  may  rescind  an  order  granting  a  II- 
cmse,  where  the  license  has  not  yet  issued." 
Black,  Intox.  Uq.  |  188.    Under  the  well- 


known  principles  laid  down  In  the  citation, 
from  Black,  the  right  of  the  respondent  to 
sell  Intoxicating  liquors  In  the  city  of  Seattle 
ceased  on  the  adoption  of  the  amoidment  fix- 
ing the  license  fee  at  $1,000.  unless  he  com- 
plied therewith.   See,  also,  Id.  S  100. 

The  demurrer  should  have  been  overruled. 
The  Judgment  of  the  court  below  Is  reversed, 
and  this  cause  remanded  for  furtta^  proceed- 
ings In  accordance  with  tbla  opinion,  with 
coste  to  the  appellant 

MOUNT,  HADLET,  and  DUNBAR,  JJ., 
concur.  FUIXBBTON,  J.,  omcurs  in  result 

REAVIS,  C.  J.  I  concur  on  the  ground 
that  tbe  ordinance  may  be  deemed  to  have- 
been  duly  enacted  to  go  into  effect  upon  the 
vote  being  in  favor  of  a  minimum  limitation 
in  the  charter.  I  think  the  ordinance  must 
derive  Its  force  by  enactment  by  the  council. 

ANDERS,  J.  I  concur  on  the  ground  and 
for  tbe  reason  stated  above  by  Chief  Justice- 
REAVIS. 


(136  Cal.  590) 

In  re  DAVIS*  ESTATEl    (S.  F.  2.656.) 

(Supreme  Court  of  California.   June  20,  1902.)- 

WILLS— CONTEST— aXATUTORT  IiIHITATION&— 
SUSPENSION  —  GROUNDS  —  IGNORANCE  or 
FRAUD  —  PROBATE  PRO0BBDIN(»  —  SUFFI- 
CIENCY OF  NOTICE— CONSTITUTIONAL  LAW- 
DISCRIMINATION  AGAINST  N0NRBSIDBNT8— 
DUE  PROCESS  OF  LAW— PROBATB  JURISDIO- 
TION— DECLARATION  OF  TRUST. 

1.  Code  Civ.  Proc.  Sg  1327,  1333,  provide  that 
any  persons  interested  may  contest  a  will  with- 
in a  year  after  its  probate.  Held,  that  an  heir 
who  was  absent  from  the  state  wlteu  a  fraudu- 
lent will  was  probated,  and  for  more  than  a 
year  thereafter,  and  who  did  not  discover  the 
fraud  until  after  the  expirati<Mi  of  snch  year, 
was  nevertheless  barred  from  contesting  the 
will  after  the  expiration  of  tiie  statntorj  lim- 
itation. 

2.  Code  Civ.  Proc.  $  1303,  provides  for  no- 
tice of  an  application  for  tbe  probate  of  a  will  . 
by  printing  and  posting;  and  section  1304  pro- 
vides that  a  notice  of  such  application  must  be- 
mailed  to  the  heirs  of  the  testator  resident  in 
the  state.  Held  that,  the  probate  of  a  will 
being  a  proceeding  in  rem,  the  constructive  no- 
tice provided  for  -by  section  1303  is  enffldent. 
as  to  a  uonresiaDut  party,  regardless  of 
whether  section  1304  is  DDconstitutioual,  as 
being  discriminative  against  nonresidents. 

S.  Inasmuch  as  Code  Civ.  Proc.  I  1333,  gives 
any  person  interested  a  year  after  the  pro- 
bflte  of  a  will  in  which  to  attack  it,  sectiou 
1303,  providing  that  a  will  may  be  probated 
upon  10  days'  notice,  Is  not  unconstftntionat 
as  being  a  denial  of  dne  process  of  law,  be- 
cause of  tbe  unreasonable  shortuess  of  tbe 
time  as  refrards  nonresidents. 

4.  Thou(;h  probate  jurisdiction  has  been  vest- 
ed by  statute  in  the  superior  courts  to  the  ct- 
clnslon  of  the  ori^nal  probate  courts,  the  dif- 
ference between  probate  and  equity  jurisdic- 
tion still  reniHiiis.  to  such  an  extent  that  a 
proceediiiR  oriRlunlly  Instituted  to  ^voke  the 
I)robate  of  n  will  cannot  thereafter  be  chan- 
ned  or  construed  into  a  proceeding  In  equity 
to  declare  a  trust. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 
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Proceedings  by  Laura  El  Tracy  for  the 
rerocatloD  of  the  probate  of  the  will  ol  Jacob 
Z.  Davie.  From  a  judgment  dlsmlssiDg  plaln- 
tUTs  petittOB.  8be  appeal.  Affirmed. 

Geo.  W.  Monteith,  for  appellant  Campbell 
Jk  Metsox),  for  respondent 

GAROUTTB,  J.  Laura  B.  'Dracy,  claiming 
to  be  an  heir  of  deceased,  Jacob  Z.  Davis,  In- 
aaprurated  the  present  litigation,  and  Is  now 
appealing  from  an  adverse  Judgment.  Her 
alleged  interests  have  been  divided  during 
the  pendency  of  the  litigation,  and  different 
attorneys  represent  these  difTerent  interests. 
The  attorney  representing  one  Interest  con- 
tmds  that  this  proceedii^  Is  brought  in  the 
probate  court  to  set  aside  the  probate  of  a 
will,  by  reason  of  the  wrongs  and  frauds  in 
the  petition  alleged,  and  further  claims  that 
the  statute  which  bars  his  client  from  at- 
tempting to  open  up  the  decree  and  try  the 
issues  therein  anew  is  In  conflict  with  cer- 
tain provisions  of  the  constitution  of  the 
United  States.  Counsel  representing  othCT  in- 
tereets  contend  that  this  proceeding  Is  not 
one  brought  in  a  court  of  probate,  but  that 
It  Is  a  proceeding  in  a  court  of  equity  seeking 
to  establish  a  trust  and  charge  the  legatees 
under  the  will  of  Jacob  Z.  Davis  as  trustees 
of  the  estate  for  the  benefit  of  petitioner. 
While  the  Interests  of  these  respective  claim- 
ants are,  In  a  sense,  largely  common,  still 
they  have  planted  themselves  upon  >vldely 
ditrerent  propositions  of  law,— propositions 
tliat  must  be  considered  upon  different  lines 
of  luTestigation,— and  for  that  reason  tbey 
win  be  taken  up  separately  as  presented. 

The  court  vrMl  view  this  appeal,  first 
one  involving  a  contest  upon  the  probate  of  a 
will,  or,  more  properly  speaking,  as  the  will 
has  been  probated,  a  proceeding  to  set  aside 
tiie  decree  admitting  the  will  to  probate.  The 
ground  upon  which  the  relief  is  sought  Is 
stated  generally  to  be  that  the  will  is  a  for- 
gery, conceived  end  executed  by  the  legatees 
thereunder  and  certain  other  conspirators; 
that  It  was  probated  upon  perjured  testimony; 
and  that  the  Jury  which  was  Impaneled  to 
pass  upon  certain  chaises  of  forgery  and  con- 
spiracy made  by  contestants  other  than 
Laura  B.  Tracy  at  the  time  the  will  was  of- 
fered for  probate  was  corrupted,  and  thereby 
caused  to  render  a  verdict  against  contest- 
ants, and  in  favor  of  the  validity  of  the  docu- 
.  m&xt.  As  suggested,  this  appellant,  Laura  E. 
Tracy,  was  not  one  of  the  contestants  at 
tbat  time,  and  this  proceeding  marks  her 
first  appearance  In  litigation  arising  in  the 
administration  of  this  estate.  The  appeal  is 
before  the  court  upon  the  sufficiency  of  the 
pleading,  a  demurrer  having  been  sustained 
to  the  petition. 

Let  us  look  at  the  facts.  The  petitioner 
and  appellant  Laura  EL  Tracy,  alleges  that 
Davis  died  October  28,  3806.  She  alleges  that 
she  was  living  In  a  foreign  cQuntry,  and  had 
no  notice  of  bis  death,  or  the  proceedings 


surrounding  the  probate  of  his  will;  that 
she  did  not  know  that  he  lived  in  San  Fran- 
cisco until  after  the  15th  of  September,  1890; 
that  abont  said  date  she  discovered  that  'de- 
ceased was  in  truth  and  In  fact  a  brather  of 
her  father;  and  that  thereafter,  and  upon 
May  1,  ilHH),  she  became  cognizant  of  the 
fraud  practiced  upon  her  In  the  forgery  of 
the  will  and  the  securing  of  its  probate.  The- 
will  was  admitted  to  probate  August  17,  1808, 
and  this  petition  to  revoke  was  filed  Septem- 
ber 7,  1900. 

Sections  1327  and  1S33,  respectively,  of  the 
Code  of  Olvil  Procedure,  read: 

"Sec.  1327.  When  a  will  has  been  admitted 
to  probate,  any  person  interested  may  at  any 
time  within  one  year  after  such  probate,  con- 
test the  same  or  the  validity  of  the  will. 
For  that  purpose  he  must  file  In  the  court  in 
which  the  will  was  proved,  a  petition  In 
writing,  containing  bis  all^ations  against  the 
validity  of  the  will  or  against  the  sufficiency 
of  the  proof,  and  praying  that  the  probate 
may  be  revoked." 

"See.  1333.  If  no  person  within  one  year 
after  the  probate  of  a  will  contest  the  same 
or  the  validity  thereof,  the  probate  of  the 
will  is  conclu^ve." 

What  the  law  may  be,  if  a  court  of  equity  ■ 
were  Invoked  to  deal  with  fraud  practiced  In 
the  securement  of  a  decree  probating  a  wll], 
is  a  matter  with  wbicb  this  court  Is  not  now 
concerned.  For  here  the  question  arises  as  a 
matter  in  probate,  pure  and  simple,  and  by 
the  probate  procedure  laid  down  In  the  Code 
the  question  must  be  solved.  This  petition 
having  been  filed  more  than  one  year  after 
the  decree  of  probate  was  made,  it  would 
seem  that  the  law  found  In  the  sections  of 
the  Oode  quoted  barred  the  petitioner  from 
securing  the  relief  here  sought  In  re  Sbar- 
baro's  Estate,  63  Cal.  &;  In  re  Maxwell,  74 
CaL  384,  16  Pac.  206.  As  the  court  under- 
stands the  matter,  one  of  the  positions  claim- 
ed is  that  by  reason  of  appellant's  absence  In 
a  foreign  jurisdiction  at  the  time  of  the  pro- 
bate of  the  will,  coupled  with  the  fact  that 
fraud  was  practiced  in  the  procurement  of 
its  probate,  her  Ignorance  of  the  facts  con- 
stituting the  fraud  excused  her  from  inaugu- 
rating the  present  proceeding  within  the  time 
demanded  by  the  statute  .quoted.  It  thus  ap- 
pears that  appellant  attempts  to  invoke  prin- 
ciples of  law  applicable  to  cases  In  equity, 
where  the  period  of  limitation  begins  to  run 
from  the  discovery  of  the  fraud.  But  the 
statute  quoted  is  as  plain  as  language  can 
make  it  and  It  makes  no  exception  of  the 
kind  here  sought  to  be  Invoked.  It  excuses 
Infants  and  persons  of  unsound  mind,  and 
that  Is  all.  This  whole  proceeding  is  essen- 
tially one  of  statute.  No  exceptions  by  rea- 
son of  fraud  are  made,  and  the  court  cannot 
by  Judicial  action  insert  an  exception  of  tbat 
kind  Into  the  statute. 

Sections  1303  and  1304  of  the  Code  of  Civ- 
il Procedure  provide  for  a  notice  of  the  bear- 
ing on  an  application  for  the  probate  of  a 
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will.  Section  1303  provides  for  notice  b7 
printiD£  or  posting,  and  tbe  succeeding  sec- 
tion provides:  "Copies  of  the  notice  of  the 
time  appointed  for  the  probate  of  tlie  will 
must  be  addressed  to  tbe  heirs  of  the  testa- 
tor resident  in  the  state,  at  their  places  of 
residence,  if  known  to  the  petitioner,  and 
deposited  In  tlie  post  office,  with  tbe  postage 
thereon  prepaid,  at  least  ten  days  before  the 
hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed 
to  them,  and  deposited  in  the  post  office  at  the 
county  seat  of  tbe  county  where  the  proceed- 
ings are  pending."  It  Is  now  claimed  that 
these  iMiovlslons  as  to  notice  are  rlolatlve  of 
the  fourteenth  anrendment  of  the  constitu- 
tion of  the  United  States,  In  this:  that,  as  to 
nonresldoits  of  the  state,  10  days'  notice  of 
the  hearing  Is  too  short  a  period  of  time, 
and  therefore  unreasonable,  and,  the  period 
of  notice  being  unreasonably  short,  the  heir 
Is  deprived  of  his  proper^  without  due  pro- 
cess of  law.  It  is  also  claimed  that  tbe  stat* 
jQte  Is  violative  of  the  federal  constitution, 
In  tlUs:  that  It  is  discriminative,  in  requlr* 
iug  personal  notice  to  known  heirs,  residents 
of  tbe  state,  while  as  to  nonresident  heirs 
no  personal  notice  Is  demanded.  A  proceed- 
ing relating  to  the  probate  of  a  will  is  essen- 
tially one  in  rem,  und  a  statute  providing 
for  a  constructive  notice  by  publication  or 
posting  gives  notice  to  the  world.  Crall  v. 
IrrigaUon  Dist..  87  Cal.  147,  26  Pae.  797. 
Viewing  this  matter  in  the  lt|^t  of  constitu- 
tional law,  it  is  not  necessary  that  there 
should  be  a  personal  notice  served  upon  any 
one.  And  conceding  that  portion  of  the  stat- 
ute relating  to  personal  service  of  notice 
discriminative  against  known  heirs  not  resl- 
dents  of  the  state,  and  even  further  conced- 
ing, for  present  purposes  alone,  that  such  a 
discrimination  renders  tbe  statute  anconstitu- 
ti<mal,  as  violative  of  tbe  fourteenth  amend- 
ment, still  such  concessions  only  affect  the 
question  of  personal  notice;  and  the  law  as^ 
to  constructive  notice  still  remains  upon  the' 
statute  books,  entirely  valid  and  effective, 
and  by  that  notice  this  petitioner  was  no> 
tilled  of  the  hearing  of  the  probate  of  the 
will,  in  common  with  all  other  Interested 
parties. 

It  Is  next  asserted  that  the  statute  pro- 
tiding  for  constructive  notice  Is  unconstitu- 
tional. In  this:  that  the  10  days  herein  pro- 
vided is  too  short  to  serve  as  construc- 
tive notice  to  the  world,  and  that  the  period 
of  time  being  so  short,  therefore  the  statute 
is  unreasonable,  and  consequently  void.  As 
before  suggested,  the  proceeding  as  to  the 
probate  of  a  will  is  essentially  one  in  rem, 
and,  in  tbe  very  nature  of  things,  the  state 
is  allowed  a  wide  latitude  In  determining 
the  character  of  the  constructive  notice  to 
l>e  given  to  the  wcn-ld  in  a  proceeding  where 
It  has  absolute  possession  of  the  res.  It 
would  be  an  exceptional  case  where  a  court 
would  declare  a  statute  void,  as  depriving  a 


party  of  his  property  without  due  process  of 
law,— tbe  proceeding  being  strictly  in  rem, 
and  -the  res  within  the  Btate.~upon  the 
ground  that  tbe  constmcUve  notice  prescrib- 
ed by  tbe  statute  was  unreasonably  short. 
It  would  seem  that  very  few  cases  of  that 
kind  could  be  found  in  the  books.  Oertalnly 
this  is  not  one  of  tbem.  Public  policy  de- 
mands that  a  will  shall  have  a  speedy  pro- 
bate, and  the  legislature,  recognising  that 
fact,  has  given  tbe  heir,  by  express  enact- 
ment, one  year  after  that  probate  has  been 
decreed,  within  which  time  he  may  attack 
the  will.  His  rights  are  In'no  way  conclud- 
ed by  the  decree  of  probate.  He  has  an  en- 
tire year  thweafter  In  which  to  attack  the 
will,  and  he  may  attack  it  upon  the  same 
grounds  and  for  the  same  reasons  that  he 
could  attack  it  prior  to  Its  probata  Even 
the  measure  of  evld«ice  demanded  of  him 
for  a  successful  attack  Is  no  different  In  the 
two  cases.  It  Is  thus  apparent  that,  in  such 
a  case  as  the  one  presented  here,  dne  process 
of  law  was  In  no  degree  denied  h»  upon  the 
hearing. 

We  turn  to  the  contention  of  the  parties 
upon  this  appeal  representing  the  remaining 
interests,  and  upon  their  contention  the  fol- 
lowing question  is  presented  for  solution: 
May  this  proceeding  be  declared  one  in  eq- 
uity to  establish  a  trust  under  the  decree  of 
distribution,  in  favor  of  Laura  B.  Tracy,  In 
the  property  of  the  deceased,  Davis?  Bvl- 
dently  this  contention  is  presented  in  this 
court  for  the  first  time.  Indeed,  counsel 
making  this  contention  declares,  'There  can 
be  no  question,  I  think,  but  that  the  plead- 
ing was  filed  by  its  author  with  tbe  inten- 
tion of  treating  it  as  a  contest  of  a  will" 
Kow  tbe  metamorphose  sought  to  be  made 
by  counsel  in  the  character  of  this  pleading 
Is  very  great.  To  change  the  proceeding  to 
revoke  the  probate  of  a  will  Into  a  bill  in 
equity  to  establish  a  trust  in  property  un- 
der a  decree  of  distribution  Is  a  very  wide 
departure  from  the  relief  originally  contem- 
plated. Even  under  the  liberal  rules  of  code 
pleading  allowed  In  this  state,  it  would  be 
an  innovation  almost  startling  to  hold  that 
such  a  change  coald  take  place.  It  may  be 
said  that  at  the  present  time  In  this  state 
there  is  no  probate  court,  in  the  sense  that 
tbe  term  has  been  used  in  tbe  earlier  vol- 
umes of  the  California  Reports.  Under  the 
fundanvental  law  there  Is  a  probate  Jurisdic- 
tion vested  in  tbe  superior  court  It  may  be 
said  that  tbe  probate  court  Is  gon^  but  that 
the  probate  jurisdiction  remains.  And  that 
Jurisdiction  Is  now  vested  In  the  same  court 
that  exercises  jurisdiction  In  cases  of  law 
and  equity.  Yet  tbe  probate  Jurisdiction  Vt 
the  superior  court  is  different  from  Its  law 
and  equity  Jurisdiction,  in  this:  It  Is  essen- 
tially a  Jurisdiction  under  the  control  of  the 
state  legislature.  That  lawmaking  power 
may  enlarge  It  or  may  restrict  It.  Tbe  char- 
acter and  extent  of  the  Jurisdiction  is  not 
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only  a  matter  under  leglalatiTe  control  alone, 
l)ut  the  procedure  by  which  that  Jurisdiction 
may  be  Invoked,  and  rights  thereunder  adju- 
dicated. Is  expressly  laid  down  by  statute; 
and  that  procedure  must  be  followed,  or  re- 
lief midcr  that  jurisdiction  cannot  be  se- 
cured. While  the  superior  court  In  this  state 
eswdses  both  equity  and  probate  Jurisdic- 
tion, stlli  the  procedure  to  be  followed  in 
seeking  relief  witbin  those  two  jurisdictions 
Is  widely  varied.  And  if  the  probate  pro- 
eedure  laid  down  by  the  Code  is  followed, 
then  only  relief  under  probate  Jurisdiction 
can  be  granted.  In  such  a  case  general  eq- 
uity relief  cannot  be  secured.  Here,  as  op- 
posing counsel  concedes,  the  pleading,  upon 
its  face,  is  a  contest  to  revoke  the  probate 
of  a  wilL  Every  feature  of  tlie  pleading  so 
indicates.  It  was  so  christened  by  its  fram- 
er.  It  was  so  treated  by  the  trial  court,  and 
by  counsel  Id  that. court.  Defendants  came 
into  court  in  answer  to  a  citation,— a  process 
entirely  unlike  a  summons.  And  thus  It  Is 
apparent  that  the  procedure  followed  was 
ysseutially  a  probate  procedure,  and  thereby 
tlxed  the  particular  jurisdiction  which  the 
superior  court  was  authorized  to  exercise. 
Toland  V.  Earl,  129  Cal.  148,  61  Pac  914,  79 
Aiu.  St.  Rep.  100.  And  as  said  in  Haver- 
stick  T.  Trudel,  51  Cal.  431:  "There  are 
many  proceedings  which  relate  to  the  es- 
tates of  deceased  persons  of  which  the  pro- 
bate court  has  no  Jurisdiction.  •  •  • 
But  among  all  of  them  there  Is  none  in  which 
the  necessity  for  resort  to  an  action  in  the 
district  court  is  more  imperative  than  in  the 
case  of  an  alleged  trust  in  real  estate."  By 
their  appearance  defendants  did  not  submit 
themselves  to  the  Jurisdiction  of  a  court  of 
equity,  but  alone  to  the  Jurisdiction  of  the 
superior  court  in  a  matter  of  probate.  Gen- 
eral JurisdictloD  ov^r  them  could  not  be  ob- 
tained In  that  way.  For  the  foregoing  rea- 
sons, the  court  has  arrived  at  the  conclusion 
that  this  petition  for  the  revocation  of  the 
probate  of  a  will  cannot  be  construed  into  a 
bill  in  equity  to  declare  a  trust,  or  even  the 
authorization  for  the  court  to  go  to  that  ex- 
tent 

Sohler  v.  Sohler  (Cal.)  67  Pac.  282,  Is  the 
latest  expression  of  this  court  bearing  upon 
the  power  of  equity  to  deal  with  a  decree 
of  distribution.  There  a  resulting  trust  was 
declared,  and  the  distributees  under  the  de- 
cree were  held  to  be  trustees  of  the  party 
wrongfully  deprived  of  his  estate.  That 
case,  upon  Its  facts.  Is  an  exceptional  one. 
As  dealing  generally  with  this  question,  see 
Mulcahey  t.  Dow,  331  Cal.  73,  63  Pac.  158. 
But  the  principle  discussed  In  these  cases  is 
not  one  involved  here,  for,  as  piready  de- 
clared, this  proceeding  Is  one  alone  Invoking 
the  probate  jurisdiction  of  the  superior  court. 

For  the  foregoing  reasons,  the  order  Is 
affirmed. 

We  concur:  HARBISON,  3.;  VAN 
DYKE,  J. 


(136  Cal.  673) 

DOWNING   v.   RADEMACHER  et  al. 

(L.  A.  1,272.) 

(Supreme  Court  of  CaliComia.   June  25,  1902.) 

APPEAIWUDOHSNT  ON  CROSS  COMPLAINT- 
JOINT  APPEAL  BY  DEFENDANTS  THERETO- 
JOINT  APPEAL  BOND  —  SUFFICIENCY  UP 
BOND-CEATIFICATE  OF  FIUNO— SUFFICIEN- 
CY. 

1.  Where  two  defendauts  obtain  a  judgment 
ou  a  croSB  complaiut  against  plaiutiff  and  one 
of  their  codefendants,  the  deiendants  in  the 
cross  complaint  may  unite  iu  an  appi*al  from 
such  judf^meat,  the  same  as  if  it  uad  been 
rendered  in  au  origiual  action  against  them. 

2.  Under  Code  Civ.  Proc.  g  IMI.  provid !ns 
that,  on  an  appeal,  a  bond  must,  be  executed 
"to  the  effect  that  appellant  will  pay*"  etc., 
and  section  17,providiDg  thaf'the  siiieular  num- 
ber iuoiudos  the  plural,"  it  is  not  Decessiary 
for  several  appellants  in  a  joint  appcul  to  give 
separate  houds,  but  all  may  unite  in  one. 

3.  Under  Code  Civ.  Proc.  §  911.  providing 
that  au  appellant  must  give  a  b;)nd  conilitiiin- 
ed  that  he  will  pay  the  costs,  etr.,  of  the  ap- 
peal, au  appeal  bond  to  the  effect  that  tne 
sureties  therein  will  pay  the  custs  and  dam- 
ages of  the  appeal,  etc.,  is  sufficient  though  not 
statinir  to  whom  they  will  make  such  puytueut. 

4.  The  certificate  of  the  ciei-k,  attnulied  to 
the  transcript  on  au  appeal,  that  "a  good  and 
sufficient  undertaking  on  appeal,  iu  due  form, 
W08  properly  filed,"  being  in  eoiiforniity  with 
Code  Civ.  Proc.  I  953,  requiring  such  ccrtiti- 
cate  to  be  filed  with  the  papers  ou  an  appeal, 
is  prima  facie  sufitcieut. 

Department  1.  Appeal  from  superior  court. 
Kern  county;  J.  W.  Mahon,  Judge. 

Action  by  one  Downing  against  one  Rade- 
macher  and  one  Mlddlecoff  and  others.  From 
a  Judgment  on  a  cross  complaint  against 
plalntitr  and  defendant  Middiecoff,  they  ap- 
peal.  Motion  to  dismiss  the  appeal  denied. 

liouttlt  &  Mlddlecoff  and  J.  W.  Ahern.  tor 
appellants.  T.  M.  Osmont,  for  respondents. 

HARRISON,  J.  The  respondents  have  mov- 
ed to  dismiss  the  appeal  herein  upon  the 
ground  that  the  api>elianta— the  plaintiff  and 
one  of  the  defendants— have  given  a  Joint 
notice  of  appeal,  whereas,  inasmuch  as  they 
are  on  opposite  sides  of  the  record,  each  ap- 
pellant should  have  given  a  separate  notice; 
that  the  undertaking  on  appeal  is  Insufficient, 
In  that  It  Is  Joint  on  behalf  ot  both  appel- 
lants. Instead  of  a  separate  undertaking  on 
behalf  of  each;  that  no  payee  Is  named  there- 
in; and  that  it  does  not  appear  from  the 
record  that  it  was  filed  within  the  time  re- 
quired by  law. 

1.  The  action  was  brought  by  the  plaintiff 
against  the  defendants  to  quiet  his  title  to 
certain  mining  property.  Two  of  the  defend- 
ants,—the  respondents  herein,— in  addition  to 
answering  the  complaint,  filed  a  cross  com- 
plaint against  the  plaintiff  and  one  of  their 
codefendants,  upon  which  Judgment  was  ren- 
dered in  their  favor  and  against  the  defend- 
ants In  the  cross  complaint,  and  the  appeal  Is 
from  that  Judgment.  While  the  trial  of  the 
Issues  presented  under  this  cross  complaiut 
is  In  the  actioii  brought  by  the  plaintiff 
against  the  several  defendants,  tiie  judgment 
is  In  legal  effect  the  same  as  if  the  cross 
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complainants  had  Inetltuted  an  original  action 
against  the  plaintiff  and  their  codefendant, 
and  obtained  Judgmoit  therein.  The  Judg- 
ment is  against  the  appellants  herein,  and 
the  fact  that  they  wore  on  opposite  sides  of 
the  record  In  the  original  cemphilnt  does  not 
impah'  their  right  to  unite  Jn  the  ai)peal,  or  to 
give  a  Joint  notice  of  appeal,  any  more  than 
If  they  had  be«i  defendants  In  an  original 
action  against  them  by  the  respondents. 

2.  In  the  midertaldiig  filed  herein,  the  snre- 
ties  "do  hereby  jointly  and  severally  under- 
take and  promise  on  the  part  of  the  appel- 
lants that  the  said  appellants  will  pay  all 
damages  and  costs  which  may  be  awarded 
against  them  on  appeal  or  on  a  dlBmlssal 
thereof,  not  to  exceed  f300."  The  Code  does 
not  require  a  separate  undertaking  on  the 
part  of  each  appellant;  Its  provision  being 
(section  941,  Code  Clv.  Proc.)  that  It  must  be 
executed,  "on  the  part  of  the  appellant"  by 
two  sureties,  to  the  effect  "that  the  appel- 
lant will  pay"  the  damages  and  costs  that 
may  be  awarded  him  on  the  appeal.  By  sec- 
tion 17,  Code  Clv.  Proc.,  "the  singular  number 
Includes  the  plaral,"  and  there  Is  the  same 
reason  for  hiding  that  the  appellants  may 
unite  in  the  undertalilng  as  In  the  notice  of 
appeal.  The  omission  of  a  payee  in  the  im- 
dertaklng  is  immaterial.  The  Code  does  not 
require  that  It  shall  contain  the  name  of  the 
payee,  and  a  proper  construction  of  the  un- 
dertaking renders  the  sureties  liable  thereon 
to  the  respondents.  Aside  from  these  con- 
siderations, as  the  undertaking  in  the  pres- 
ent case  Is  in  the  form  which  has  been  In 
use  for  many  years,  we  would  not  fed  Jnsti- 
fled  In  disturbing  so  Itmg  and  well  settled  a 
practice. 

3.  In  his  certificate  attached  to  the  tran- 
script the  clerk  certia«B  that  '"a  good  and 
sufficient  undertaking  on  appeal  in  due  form 
was  properly  filed  herein."  This  complies 
with  the  requirements  of  Code,  S  953,  and  is 
prima  facie  sutHcient.  ileeket  v.  Hoffer,  57 
Oil.  140.  If  the  certificate  was  Incorrect  it 
was  Incumbent  upon  the  respondents  to  make 
that  fact  to  appear. 

The  motion  Is  denied. 

We  concur:  (iABOUTTE,  J.;  VAN 
DYKE,  J. 

<]a6  CaL  G12) 

BROVELLI  T.  BIANOm.    (S.  V.  2.087.) 

(Supreme  Court  of  Califoriiia.   June  20,  1902.) 

APPEAL  —  SUFFICIENCY  OF  EVIDENCE  —  PRE- 
SUMPTIONS—ACTION  FOR  PRICB—SUF- 
FICIENCT  OF  FINDINGS. 

1.  Where  it  is  contended  on  appeal  that  the 
■eTidence  does  not  support  the  nndings  of  the 
lower  court,  but  the  evideoce  is  not  pointed  out 
In  appellant's  brief,  and  no  suggestion  Is  made 
as  to  wherein  it  fails  to  support  the  fiudlugs, 
the  appellate  court  will  presume  that  it  sup- 
ports every  material  finding  of  fact. 

2.  A  finding  in  an  action  for  the  price  of 
soods  that  none-  of  the  allegations  of  defcnd- 

'  ant's  answer  and  cross  complaint  are  true  is  a 


flufflcient  finding  upon  affirmative  allegations 
of  the  answer  as  to  resdssioa^aud  counter- 
claim. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court  city  and  coun- 
ty of  San  Francisco;  3.  C  B.  Hebbard, 
Judge. 

Action  by  P.  Broveili  against  V.  Blanchl. 
From  a  Judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  defoulr 
ant  appeals.  Affirmed. 

O.  H.  X*erry,  for  appellant  Henry  O.  W. 
Dlnk^plel  and  Henry  a  Gesford,  fw  le- 
spcmdent 

000PB3B,  C  This  action  was  brought  to 
recover  9367.8C,  the  agreed  price  for  wine 
■old  and  delivered  by  plaintiff  to  defendant 
at  his  Instance  and  request  The  case  waa 
tried  b^ore  the  court  without  a  Jury,  flnd- 
logs  filed,  and  Judgment  thereni>on  entered 
for  plaintiff  as  prayed.  This  appeal  is  from 
the  Judgment  and  orda:  denying  a  new  trial. 

The  first  point  made  Is  that  the  evldoice 
does  not  sustain  tiie  findings.  The  evidence 
Is  not  pointed  out  la  the  brief  of  appeUant; 
and  no  suggestion  made  as  to  the  resiiects 
wherein  the  evidence  fails  to  support  the 
flndhogB  or  any  finding.  In  such  case  we 
will  not  endeavor  to  discover  the  respects 
whoeln  the  evidence  Is  insufficient  but  wlU 
presume  that  it  supports  every  material  find- 
ing of  fact 

The  claim  is  further  made  that  the  court 
failed  to  find  upon  the  affirmative  allege- 
tiona  of  defendant's  answer  as  to  rescission 
and  counterelalm.  mie  court  found  that 
none  of  the  allegations  of  defendant's  an- 
swer and  cross  complaint  are  true.  Tbia 
was  sufficient  Wllllama  t.  Hall,  79  Cat 
C07,  21  Pac.  065. 

We  advise  that  tiw  Judgment  and  order 
be  affirmed. 

We  concur:   GBAY,  O.!  SMITH,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

(136  Gal.  67S} 
CHURCHILL  V.  ROSE.    (Sac  929.) 
(Supreme  Court  of  California.   June  10,  19(^) 

DIVERSION  OF  WATERS— DAMAGES-RIGHTS  IN 
SPRINGS— INCREASED  FLOW— APPBAU 

1.  Evidence  in  a  suit  for  the  diTcrtuon  of 
water  keH  not  to  sugtain  a  finding  that  defend- 
ant's crops  were  damaged  by  such  diversion. 

2.  A.  finding  of  fact  by  the  court  will  not  be 
disturbed  on  appeal  if  the  evld^ce  in  relation 
thereto  is  conmctine. 

3.  The  owner  of  laud  on  which  is  situated  a 
spring  tributary  to  a  stream,  the  water  rights 
of  which  are  owned  by  othersi,  Is  ent'tled  ts 
any  increase  in  the  flow  of  the  spring  result- 
ing from  its  being  enlarged  by  him. 

Commissioners'  decision.  Department  !&. 
Appeal  ti-om  superior  court  Siskiyou  coun- 
ty; J.  S.  Beard,  Judge. 
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Action  by  J.  Churchill  against  Mavlana 
Hose.  From  a  Jadgment  for  plaintiff,  and 
from  au  order  denying  a  new  trial,  the  de- 
fendant appeals.  Affirmed  on  condition; 
othawlse,  reversed 

Warren  &  Taylor,  for  appellant.  GUlis 
A  Tapscott.  for  reepondent 

SMITH,  C.  The  plaintUt  recovered  jodg- 
nient  In  the  court  below  for  the  snm  of 
$1,000  damages  for  the  dlTersIon  of  waters 
of  Butte  Creek  from  the  plaintUTs  lauds, 
Aud  for  an  injunction  perpetuallf  enjoining 
the  defendant  from  diverting  the  waters  of 
the  creek  from  the  creek  or  Its  tribotaries. 
The  defendant  appeals  from  the  judgment 
and  from  an  order  denying  the  motion  for 
new  trial. 

The  title  of  the  plalntUt  to  the  use  of  the 
-waters  of  Butte  Creek,  to  the  extent  of 
1,000  inches,  Is  not  disputed;  and  It  Is  found 
that  during  each  of  the  years  1898  and  1899, 
—while  there  was  less  than  that  amount,— 
the  defendant  diverted  from  the  cre^,  and 
from  a  spring  on  the  defendant's  land  tribu- 
tary thereto,  165  Inches  of  water  measured 
under  a  four-inch  pressure;  and  that  the 
plaintiff's  crc^B  were  thereby  damaged  to  t^e 
extent  of  9S00  in  the  year  1898,  and  to  the 
like  extent  In  the  year  1899.  It  is  claimed 
by  the  appellant:  (1)  That  she  was  not  con- 
cerned with  the  diversion  of  the  water  oc- 
curring In  the  year  1898,  or  with  that  occur- 
ring lu  the  year  1899;  <2)  that  the  finding 
that  the  plaintiff  was  damaged  in  the  sum 
of  $500  for  the  year  1899  is  not  supported 
1>y  the  evldrace;  and  (3)  that  the  Judgment 
-was  erroneous  In  so  far  as  It  enjoined  the 
defendant  from  diwUng  Hie  waters  at  a 
fliprlng  on  her  land.  ^ 

1.  With  regard  to  the  first  point,  the  de- 
fendant, it  appears,  did  not  become  the  owner 
of  the  land  upon  which  the  water  was  di- 
verted until  May  3,  1809,  and  there  was  no 
evidence  to  connect  her  with  the  trespasses 
previously  committed  In  the  year  1898.  With 
regard  to  the  year  1899,  the  evidence  shows 
that  the  water  was  diverted  by  her  agents 
in  charge^of  her  land,  and  for  Its  benefit; 
which  sufficiently  suppwts  the  finding  that 
the  diversion  was  by  her. 

2.  With  regard  to  the  damages,  the  evi- 
dence, we  think,  was  Insufficient  to  show 
that  the  plaintiff's  crops  were  damaged.  In 
the  year  1899,  to  the  extent  of  $500,  as  found, 
or  In  any  other  definite  amount  The  amount 
of  water  diverted  (165  Inches)  is  not  dis- 
puted. The  period  of  the  diversion  Is  not 
found,  but  It  does  not  appear  from  the  evi- 
dence that  there  was  any  diversion  except 
from  the  2Sth  day  of  June  to  the  lOtb  day 
of  July,-^e  defendant's  dam  having  been 
destroyed  by  the  plaintiff  at  the  latter  date. 
The  amount  of  water  usually  fiowing  in  the 
stream  is  from  1,000  to  2,000  inches,  but  It 
Is  allied  in  the  complaint  that,  during  the 
years  1808  and  1809,  the  flow  of  the  water 

not  exceed  from  400  to  000  inches;  and 
fi9P.-27 


from  the  evidence  It  appears  that  it  was  less 
than  the  former  amount  As  to  the  amount 
of  the  damage  to  the  plaintiff's  crops,  the 
only  testimony  Is  that  of  the  witness  Martin, 
which  is  to  the  effect  that  there  was  a  short- 
age in  the  plaintiff's  hay  crop  of  600  tons, 
and  a  greater  deficiency  in  the  pasture;  and 
he  estimates  the  loss  at  $0.50  per  ton  and 
$1,000  for  the  loss  of  pasture.  But  there  Is 
nothing  to  show  how'  much  of  this  loss  was 
due  to  the  defendant's  diversion  or  how  much 
to  the  natural  failure  of  the  water.  He  fur- 
ther testifies  that  for  the  diversion  of  the 
water  for  the  whole  irrigating  season  be 
would  estimate  the  loss  at  $6.50  3per  Inch 
of  the  water;  and,  also,  that  the  diversion 
of  the  water  through  the  mouths  of  June  and 
July  would  be  equivalent  to  its  diversion 
through  the  whole  season.  But  the  actual 
diversion,  so  far  as  shown,  was  from  the 
28th  day  of  June  to  the  10th  day  of  July, 
only,  and  no  estimate  Is  given  for  the  loss 
occasioned  by  the  diversion  for  that  period. 
There  is.  therefore,  no  evidence  in  ihe  case 
from  whicb  the  damages  can  be  estimated. 

3.  With  regard  to  the  spring  on  defendant's 
land,  the  court  finds  that  it  was  tributary  to 
the  creek,  and,  the  evidence  being  confiictlng 
on  this  point,  the  finding  cannot  be  disturbed. 
But  it  appears  from  the  uncontradicted  testi- 
mony of  several  witnesses  that  the  spring 
was  dug  out  by  the  predecessor  of  the  de- 
fendant and  the  flow  of  the  water  therefrom 
thereby  increased  to  threefold  its  original 
flow;  and  it  Is  clear  that  the  defendant  is 
entitled  to  the  increased  amount  of  watw 
thus  developed.  She  Is,  however,  enjoined 
from  diverting  any  of  this  water,  and  in  this 
respect  the  Judgment  must  be  held  to  be 
erroneous.  The  respondent  suggests  that,  In 
case  the  decision  as  to  datoages  be  against 
him.  the  Judgment  may  be  modified  by  strik- 
ing therefrom  so  much  thereof  as  relates  to 
damages.  But  this  would  leave  the  Judg- 
ment still  open  to  the  objectiou  that  the  de- 
fendant Is  enjoined  from  diverting  any  of 
the  watMTs  of  the  spring  on  her  land;  and 
hence,  unless  the  plaintiff  be  willing  to  con- 
sent to  a  modification  of  the  Judgment  In  this 
respect  also,  a  new  trial  wlU  be  necessary. 

We  advise  that  the  Judgment  be  reversed, 
and  the  cause  remanded  with  directions  to 
the  lower  court  to  grant  the  defendant's 
motion  for  a  new  trial,  unless  the  plaintiff, 
within  30  days  from  the  filing  of  the  remit- 
titur, file  in  the  lower  court  his  written  stipu- 
lation consenting  to  the  entry  of  a  modified 
Judgment  omitting  the  portion  of  the  original 
Judgment  referring  to  damages,  and  also  that 
portion  thereof  that  enjoins  the  defendant 
"from  diverting  any  of  the  waters  from  the 
branches  [of  Butte  Creek]  from  their  natural 
channel,  and  from  in  any  manner  interfer- 
ing with  the  natural  flow  thereof,"  aiid  con- 
taining. In  lieu  thereof,  the  words,  "and  from 
In  any  manner  Interfering  with  the  natural 
flow  thereof  other  than  the  flow  from  the 
spring  referred  to  In  the  fludingfk"  But  In 
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cnse  such  stipulation  be  filed  the  court  is 
dh-ected  to  deny  the  motion,  and  to  enter 
Judgment  according  to  the  stipulation ;  and 
it  is  ordered  that,  upon  the  filing  ot  the 
stipulation  and  the  entry  of  the  judgment, 
tlie  order  denying  a  new  trial  shall  stand 
affirmed. 

We'concur:   CHIPMAN.  C;  GRAY,  C. 

TEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tlie  Judgment'  Is  re- 
versed, and  the  cause  remanded  with  direc- 
tions to  the  lower  court  to  grant  the  defeud- 
anfs  motion  for  a  new  trial  unless  the  plain- 
tiff, wttbin  SO  days  from  the  flUng  of  tlie 
remittitur,  file  in  the  lower  court  his  written 
stipulation  consenting  to  the  entry  of  a  modi- 
fled  Judgment  omitting  the  portion  of  the 
original  Judgment  referring  to  damages,  and 
also  Uiat  portion  thereof  that  enjoins  the 
defendant  "from  diverting  any  of  the  waters 
from  the  branches  [of  Butte  Creek]  from 
their  natural  channel,  and  from  In  any  man- 
ner interfering  with  the  natural  flow  there- 
of." and  containing,  In  lieu  thereof,  the 
words,  "and  from  in  any  manner  interfering 
with  the  natural  flow  thereof  other  than  the 
flow  from  the  spring  referred  to  in  the  flnd- 
Ings."  But  in  case  such  stipulation  be  flled 
the  court  is  directed  to  deny  the  motion,  and 
to  mter  Judgment  according  to  the  stipula- 
tion; and  it  is  ordered  that,  upon  tiie  flllng  of 
the  Btlpulatim  and  the  entry  Af  the  Judg- 
ment the  order  denying  a  new  trial  stands 
affirmed. 

(136  Cel.  627) 

NASH  V.  KBEIjING.    (8.  P,  2,ltO.) 
(Supreme  Court  of  California.   June  20,  IWZ.) 
BXBCUTION— STAY— OFPSETTINQ  JUDGMENTS. 

1.  An  execution  shoald  have  been  recalled 
and  amended  pending  a  motioii  to  set  off  the 
jodgment  where  the  affldavits  of  the  pirties 
showed,  without  coutradiction,  the  existence  of 
an  unnatiBfied  jndjnneot  iu  favor  of  the  exe- 
cution debtor  against  the  execution  creditor. 

2.  Under  Code  Civ.  Proc.  S  440,  providing 
that  cross  demands  l>etween  persons  shall  be 
deemed  compensated,  so  far  aa  they  equal  each 
other,  an  execution  creditor  against  whom  the 
debtor  holds  an  unsatisfied  judgment  cannot 
require  payment  of  the  balance  due  aa  a  con- 
dition of  allowing  the  set-off. 

Commissioners'  decision.  Department  2. 
Appeal  from'  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  John  B.  N'ash  against  Ernes- 
tine Kreling.  Prom  an  order  denying  de- 
fendant's motion  to  recall  execution  Issued 
by  plaintiff,  defendant  appeals.  Reversed. 

H.  H.  Lowenthal,'  for  appellant  Naph- 
taly,  Freldenricfa  &  Ackerman,  for  respond- 
ent 

SMITH,  C.  Appeal  from  an  order  deny- 
ing the  defendant's  motion  to  recall  execu- 
tion issued  by  plaintiff.  The  ease  Is  as  fol- 
lows; In  two  suits  brought  by  the  plaintiff 
against  the  dcfendaut  in  the  coiurt  below. 


Judgment  was  entered  In  the  one  for  the 
plaintiff  for  the  sum  of  $307.75,  and  In  the 
other  for  the  defendant  for  the  sum  of 
$134.75,  and  on  appeal  both  Judgments  were 
alfirmed  by  this  court  February  13,  1890. 
Notice  of  motion  to  offset  the  defendant's 
Judgment  was  served  on  plaintiff's  attorney 
February  23d,  and  came  on  for  hearing  March 
18th  of  the  same  year;  but  by  reason  of  the 
remittitur  not  being  filed,  the  motion  was 
dropped  from  the  calendar,  and  the  hearing 
continued.  Afterwards,  an  execution  having 
been  Issued  by  the  plaintiff,  an'  order  was 
made  by  the  court,  on  motion  of  defendant, 
thnt  defendant  show  cause  at  the  time  named 
why  the  execution  should  not  be  recalled 
and  annulled,  or  otherwise  disposed  of  as 
to  the  court  might  seem  Just;  and  on  the 
hearing  defendant's  motion  was  denied. 
The  affidavits  of  the  parties  show,  without 
contradiction,  the  existence  of  defendant's 
Judgment,  and  that  It  is  unsatisfied.  These 
facts  clearly  entitled  her  to  have  the  amount 
of  her  Judgment  credited  on  that  of  the 
plaintiff,  and  while  the  motion  was  pending 
the  Issue  of  execution  for  the  full  amount 
of  plaintlfTs  Judgment  was  Improper.  Nor 
was  be  entitled  to  exact  of  the  defendant 
the  i)ayment  of  the  balance  as  a  condition  of 
allowing  the  offset.  His  debt  was  dischat^^ 
pro  tanto,  and'  he  was  entitled  to  execution 
for  the  balance  only.  Code  OIv.  Proc.  i  440; 
Black  y.  State,  36  Oa.  447,  01  Am.  Dec.  772; 
Hasklns  v.  Jordan.  123  Cal.  167,  55  Pnc. 

im. 

We  advise  that  the  order  appealed  from  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  stay  the  plain- 
tlflTs  execution  until  the  decision  of  the  pend- 
ing motioif  of  defendant  to  offset  her  Judg- 
ment 

We  coocnr:   COOPEB,  0.;  HAYNB8,  C 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  stay 
the  plaintiff's  execution  until  IJie  dedsiou 
of  the  pending  motion  of  defendant  to  off- 
set her  Judgment 

(13C  CaL  H7) 

SIERRA  COUNTY  v.  BUTIiER  et  aL  (Sae. 
961.) 

(Supreme  Court  ot  Califoruia.   June  12,  1902.) 

HIGHWAYS— EN.T01NINO  RUNNING  OF  WATSR— 
BTISS-PEN  ALTT. 

1.  An  action  to  enjoin  the  running  of  wa- 
ter from  defendant's  mine  over  a  highway  of 
the  county  is  properly  brought  in  the  name  of 
the  county;  the  obstructious  which  Pol.  Code. 
t  2734,  provides  the  roatl  overseer  shall  bring 
action  to  abate  being,  aa  appears  by  seetion'4 
2731-27;i5,  phyeicnl  objects  which  may  be  im- 
mediately removed. 

2.  The  penalty  for  olwrtntcting  a  highway, 
provided  by  Pol.  Code.  §  27;i7.  cniinnt  be  re- 
i-OTorrd  iu  an  action  for  Injuurt'nn  renting  on 
the  general  equity  power  of  the  court. 
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Commlsuloners*  decision.  Department  1. 
-Vppeal  from  superior  court.  Sierra  county; 
.Stanley  A.  Smith,  Judge. 

Action  by  the  county  of  Sierra  against 
Charles  Butler  and  another.  Demurrer  to 
complaint  was  sustained,  and  plaintiff  ap- 
peals. Reversed. 

Tlrey  H  Ford,  Atty.  Gen^  and  Frank  B, 
Webe.  for  appellant  F.  D.  Sowar d,  for  re-, 
spoudents. 

cniPMAN,  C.  The  action  was  commenc- 
ed by  the  road  commissioner.  In  the  name  of 
Sierra  county,  to  enjoin  the  running  of  water 
and  debris  from  the  mine  of  respondents  up- 
on and  orer  a  public  highway  of  the  county 
and  a  public  plaza  In  the  town  ot  Downle- 
vllie.  Sierra  county.  Defendants  demurred 
on  two  grounds:  (1)  That  the  court  had  no 
Jurisdiction;  and  (2)  that  ptalntUC  had  not 
legal  capacity  to  sue.  The  court  sustained 
the  demurrer  on  the  second  ground,  and  a 
Judgment  of  dismissal  was  entered,  from 
which  plaintiff  appeals.  There  is  no  brief 
£1ed  by  respondent 

The  complaint  shows  that  defendants  were 
running  20  to  30  inches  of  water  over  a 
bank  of  loam;  thence  through  a  ground 
sluice  Into  boxes;  thence  the  water  was 
dumped  upon  the  side  of  the  mountain,  from 
whlcb  It  ran,  highly  charged  with  gravel 
and  sediment,  across  said  highway  and 
piazn,  deposltiiig  thereon  large  quantities  of 
mud,  gravel,  and  debris,  ttaas  obstructing  the 
free  use  of  both  highway  and  plaza.  Dain^ 
ages  of  $20  are  claimed,  and  also  a  penalty 
of  $10  for  each  day  the  injury  continues, 
and  It  Is  aUfi^red  that  defendants  threaten  to 
continue  to  run  water  and  debris  over  said 
bighway  and  plaza.  The  sufficiency  of  the 
complaint  la  not  qnestloned  by  the  demur- 
rer, which  was  sustained  on  the  sole  ground 
that  the  plaintiff  could  not  maintain  the  ac- 
tion, and  this  is  the  only  question  presented. 
It  was  held  in  San  Benito  Co.  v.  Whitesldes, 
51  Cal.  416,  that  an  action  to  abate  a  nui- 
sance caused  by  the  obstruction  of  a  public 
highway  could  not  be  supported  in  the  name 
of  the  county;  that  by  section  2746  of  the 
Political  Code;  as  amended  in  1873-74,  the 
action  must  be  in  the  name  of  the  road  over- 
seer. Section  2740  then  read  as  section 
2734  now  reads.  Bailey  v.  Dale,  71  Cal.  34, 
H  Pac.  804,  was  a  similar  action,  brought, 
however,  in  the  name  of  the  road  overseer 
with  the  added  feature  of  claim  for  the  stat- 
utory penally  of  $10  for  every  day  the  nui- 
sance was  maintained.  The  complaint  was 
demurred  to  on  the  ground,  among  others, 
that  the  action  was  Improperly  brought  in 
the  name  of  the  road  overseer.  On  the  au- 
tliority  of  San  Benito  Co.  v.  Whitesides,  the 
action  was  held  properly  brought.  It  was 
held,  also,  that  section  2743  did  not  affect 
the  question.  That  section  (formerly  sec- 
lion  275fi)  provided  that  "all  penalties  or  for- 
fpitores  given  In  this  chapter,  and  not  other- 
wise provided  for,  must  be  recovered  by  the 


road  overseer  or  commissioner  of  the  re- 
spective road  districts  by  suit  in  the  name  of 
the  county,"  etc.  The  italicized  wcffds  were 
not  in  the  section  as  originally  enacted.  It 
is  not  stated  why  this  section  did  not  affect 
the  question,  but  plainly  section  2743  relates 
only  to  actions,  not  otherwise  provided  for, 
where  the  recovery  is  of  penalties  and  for- 
feitures given  in  the  chapter,  and  does  not 
relate  to  actions  to  abate  a  nuisance.  Hall 
T.  Kanffman,  106  Cal.  451,  39  Pac.  756,  was 
an  action  to  abate  an  encroachment  on  a 
public  highway,  and  it  was  held  to  have  been 
properly  brought  by  the  road  commissioner 
(citing  the  two  foregoing  cases).  The  nature 
or  character  of  the  obstruction  or  encroach- 
ment does  not  appear  in  the  report  of  any 
of  these  cases,  nor  was  the  question  now 
here  necessarily  involved.  The  obstruction 
contemplated  by  sections  2731  to  2735,  inclu- 
sive, is  an  obstruction  by  some  physical  ob- 
ject, such  as  a  building,  fence,  or  the  like, 
placed  upon  the  highway,  which,  if  not  re- 
moved by  the  one  who  placed  It  there,  may 
at  once  be  removed  by  the  overseer,  for  sec- 
tion 2733  directs  that  "the  overseer  must 
forthwith  remove  the  same."  The  foregoing 
cases  no  doubt  were  all  of  this  class.  Subse- 
quent sections  relate  to  obstructions  to  high- 
ways resulting  from ,  the  diversion  of  water 
for  private  use,  seepage,  or  overflow  from 
ditches  (section  2737);  falling  of  trees,  acci- 
dentally, on  the  highway  from  land  of  a  pri- 
vate owner  (section  2740).  Section  2737  in- 
ificts  a  penalty,  and  also  punishes  the  party 
causing  the  obstruction,  as  provided  in  sec- 
tion 588  of  the  Penal  Code,  and  provides, 
also,  that  the  overseer  shall  repair  the  dam- 
age at  the  cost  of  the  person  causing  It,  if 
the  latter  falls  to  make  the  repairs.  Nothing 
in  the  section  authorize  the  overseer  to 
bring  an  action  to  abate  the  nuisance  In 
such  a  case,  but  he  may  "recover  the  ex- 
pense, •  •  •  in  an  action  at  law,"  for  the 
cost  of  the  repairs.  The  sections  of  the  Code 
cited  do  not  seem  to  provide  for  a  case  like 
tlie  present  one,  where  the  cause  of  the  ob- 
struction is  remote  from  the  highway,  and 
could  not  be  removed  by  the  overseer  under 
any  authority  given  him  by  the  statute,  and 
where  the  obstruction  could  be  removed  In 
no  other  effectual  way  than  by  closing  down 
defendant's  mining  operations.  The  effect- 
ive method  to  reach  the  Injury  and  prevent 
its  continuance  is  by  bill  In  equity  to  en- 
join defendants  fronv  doing  the  acts  com- 
plained of,  and  this  is  what  the  action  Is 
designed  to  accomplish,  and  was,  we  think, 
Ijroperly  brousht  In  the  name  of  the  county. 
The  county  is  a  body  politl?  whose  powers 
are  exercised  by  the  board  of  supervisors,' 
and  among  the  duties  of  the  board  Is  that 
of  laying  out  maintaining,  controlling,  and 
managing  public  highways,  and  any  injury 
to  a  public  highway  is  an  injury  to  tiie  coun- 
ty In  its  corporate  capacity.  The  county  has 
a  special  interest  In  the  preservation  of  coun- 
ty roads  which  authorizes  it  to  resort  to  such 
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remedial  measures  bb  will  preserve  these 
bls:liways  to  the  free  and  unobstructed  use 
of  the  public.  See  Stearns  Co.  t.  St.  Cloud 
M.  &  B.  Co.,  36  Minn.  425,  32  N.  W.  91. 
Pull  power  and  Jurisdiction  over  public  high- 
ways within  the  limits  of  a  county  are  giv- 
en to  the  county  by  the  Political  Code,  and 
the  county  has  the  right  to  sue  and  be  sued 
(County  Government  Act,  §  4);  and  this  In- 
cludes authority  to  malntalo  actions  for  the 
preservation  of  highways  placed  by  law 
under  Its  control.  We  can  see  no  reason  why 
this  power  does  not  extend  as  fully  to  enable 
the  county  to  preserve  the  highways  from  in- 
Jury  and  obstruction,  at  least  where  no  pro- 
vision is  Bpeclflcally  made  by  law  for  such 
object,  as  Is  given  to  the  city  and  county  of 
San  Francisco  for  the  protection  of  land 
dedicated  for  public  use  as  streets  and 
squares;  and  such  power  is  upheld  in  Peo- 
ple V.  Holliday,  03  Cal.  241,  29  Pae.  B4,  27 
Am.  St  Kep.  186;  City  and  County  of  San 
Francisco  v.  Buckman,  111  CaL  25,  43  Pac. 
896,  and  other  cases.  Certainly,  the  reason 
for  the  exercise  of  the  power  is  equally 
strong  In  the  one  case  as  In  the  other. '  It 
was  held  in  People  v.  Holliday  that  a  mu- 
nicipal corporation  is  for  many  purposes  but 
a  department  of  the  state,  organized  for 
the  more  convenient  admlnlstratioa  of  cer- 
tain powers  b^onglng  to  the  state,  and  ex- 
ercises part  of  the  eoverefgnty  of  the  state 
In  its  manaxement  and  control  over  streets 
within  Its  limits,  and  has  the  same  right  to 
malatftin  an  action  to  prevent  the  unlawful 
obstruction  of  a  street  aa  would  the 'people 
of  the  state.  If  It  sbonld  be  said  that  the  ac- 
tion should  hare  been  by  the  authority  of 
the  state,  tbrongh  the  attorney  general,  the 
answer  is,  as  In  Praple  t.  Holliday,  that  la 
Qie  action  by  the  county  tlie  rights  of  the 
people  are  put  In  lasne^  and  the  state  would 
be  botmd  by  tbe  result  of  the  Utlgatlon.  If 
not  coUualT& 

It  Is  prop«  to  add,  although  the  point  Is 
not  raised  by  the  demurrer,  but  may  here- 
after arise,  that,  while  damages  may  be  tv- 
eorered  aa  Incidental  to  tbe  principal  relief 
aonght,  there  is  no  antbority  for  Inflicting 
the  penalty  of  ¥10  for  each  day  tbe  obatrac- 
tlon  continues,  as  claimed  In  the  complaint 
The  penalty  provided  for  la  the  sections 
if  the  Political  Code  referred  to  Is  a  i>enalt7 
to  be  enforced  as  there  provided;  but  as  the 
present  action  rests  upon  the  general  equity 
powers  of  the  conrt,  and  not  on  these  sec- 
tions, the  penal^  cannot  be  recovered  in  this 
action. 

The  Judgment  should  be  reversed,  with  di- 
rections to  the  trial  court  to  overrule  the  de- 
murrer. 

We  concnr:   COOFES,  a;  HAYNBS,  O. 

FEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  directions  to  the  trial  court  to 
ovitrruie  the  demurrer. 


Q36  Cal.  m^ 

BIRCH  T.  OOOFER.    (U  A.  1.18S.V 
(Supreme  Court  of  California.   June  24^  1902l> 

VENDOR  AND  PURCHASBR-QtJIETINO  TTTLB— 
PARTIES— APPEAL. 

1.  Where,  on  appeal  from  a  judgment,  there 
Is  also  an  an>eBl  from  an  order  refusioe  to  set 
aside  the  judgment  and  render  a  Afferent 
jud^ent  OS  the  flodings,  the  latter  appeal 
must  be  disr^arded. 

2.  Plaintiff  contracted  to  sell  land  to  defend- 
ant the  coutract  entitling  defendant  to  pos- 
Bessioii,  and  providing  for  tbe  paymeut  of  tbe 

f lurch  aee  price  and  interest  in  installmenta,  and 
t  was  agreed  that,  if  the  vendee  failed  to  mako 
tbe  payments,  he  should  forfeit  all  rights. 
Subsequently,  and  before  the  first  Installment 
matured,  plaintiff  contracted  to  sell  the  laud 
to  another  party,  giving  the  vendee  right  to 
possession.  Plamtiff  soed  defradant  to  quiet 
title.  Code  Civ.  Proc  §3  378,  379,  382, 
provide  that  all  persona  having  an  interest  in 
tbe  subject  of  the  action  may  be  made  parties, 
and  that  when  necessary  to  a  determination  of 
the  controversy,  the  court  most  order  other  par* 
ties  to  be  brought  in.  BeJd,  that  the  second 
veudee  was  a  necessary  party. 

S.  In  tbe  absence  of  the  second  vendee  as  ■ 
pai-ty,  defendant's  contract  was  a  complete  de- 
fense without  any  showiag  of  readiness  to  per- 
form or  exctise  for  delay  m  performance. 

4.  The  second  sale  created  a  cloud  on  defend- 
ant's title,  Justitying  him  in  refusing  to  make 
any  payment  until  such  cloud  was  removed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  conrt,  San  Bernardino 
county;  John  L.  Campbell,  Judge. 

Action  by  James  Birch  against  George  Ik 
Cooper.  From  a  Judgment  for  plalntUi;  d»> 
fmdant  appeals.  Reversed. 

T.  B.  Archer,  for  appellant  Goodc^  A 
Leonard,  for  respondent 

SMITH,  O.  Appeal  from  a  Judgment  for 
the  plaintiff  in  a  suit  to  qniet  his  title  to 
land  described  in  the  complaint  and  from 
an  order  denying  the  defendant's  motion 
for  a  new  triaL  There  is  also  an  appeal 
from  an  order  of  the  court  refusing  to  set 
aside  the  Judgment  and  to  enter  a  different 
Judgment  on  the  findings;  bat  i^wn  well-set- 
tled principles  the  iattor  appeal  must  be 
disregarded.  Railroad  Co.  t.  McQrath,  74 
CaL  61,  15  Pac.  360,  and  cases  cited  In  4 
Notes  on  Cal.  Rep.  3S1.  The  case,  as  shown 
by  the  pleadings  and  findings,  is  as  follows: 

The  plaintiff— then  the  owner  of  the  land 
In  queetlMi— executed  to  tbe  defendant  and 
one  H.  C.  Malone  an  agreement  in  writing, 
of  date  Uarch  7,  1899,  to  sell  the  htnd  for 
the  sum  of  fl8.000,  payable  $9,000  on  or 
before  March  7,  1900,  and  the  balance  on  or 
before  March  7,  1901,  with  interest  from 
date  at  the  rate  of  6  per  cent  per  annum, 
payable  semiannually.  By  the  terms  of  the 
contract  the  vendees  were  given  the  right 
to  enter  upon  the  lands,  during  the  contin* 
nance  of  the  contract  tor  the  purpose  of  col- 
lecting and  developing  water  thereon,  and  to 
construct  ditches,  canals,  and  pipe  tines 
upon  said  lands  for  the  conducting  of  the 
wattf  thertfrom;  and  it  was  farther  agreed 
that  ttio  vendees  should  have  tin  right  t» 

^Rshearlng  denied  July  »,  IMS. 
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take  water  from  the  said  lands  upon  the 
payment  of  $1,000  for  every  two  Inches 
thereof,  measured  nnder  a  four-Inch  pres- 
sure, and  that  upon  such  paymient  the  right 
to  the  water  paid  for  should  be  conTeyed  to 
them.  It  was  further  agreed  that  "if  the 
vendees  fall  to  make  payment  of  such  pur- 
chase price  In  accordance  with  said  contract, 
except  In  the  case  of  failure  of  title  on  the 
part  of  said  vendors,  the  said  vendees  shall 
forfeit  all  rights  nnder  said  contract  ex- 
cept as  to  each  rights  to  water  as  should 
have  been  conveyed  to  them,"  etc.  The  con- 
tract was  shoirtly  afterwards  abandoned  by 
Malone,  leaving  the  defendant  alone  .inter- 
ested. Subsequently,  on  the  ITth  day  of 
May,  1SS)Q,  before  the  first  installment  of  in- 
terest became  due,  the  plaintiff  and  his 
wife  executed  a  written  agreement  to  one 
Gregory  for  the  sale  of  the  same  land  for 
the  .sum  of  $15,000.  payable,  $5,000  In  cash 
and  the  balance  In  equal  installments  with- 
in one  and  two  years  from  date;  and  by  the 
terms  of  the  contract  the  privilege  was  giv- 
en to  the  vendee,  pending  the  contract,  to  en- 
ter upon  the  land  for  the  purpose  of  col- 
lecting and  developing  water,  etc.,  and  of 
diverting  the  same  from  the  land.  This  con- 
tract was  assigned  by  Gregory,  May  25, 
1899.  to  the  South  Mountain  Water  Com- 
pany, which  thereupon  entered  upon  the 
lands,  collected  and  developed  water  and 
constructed  ditches  thereon,  and  conducted 
water  away  from  said  land,  etc.,  with  the 
knowledge  and  consent  of  the  plaintift.  Both 
-Gregory  and  his  assignee  had  notice  of  the 
contract  with  the  defendant  In  addition 
to  the  above  facts.  It  is  alleged,  In  the  an- 
swer, that  the  South  Mountain  Company 
has,  ever  since  the  assignment  to  It,  dis- 
puted the  defendant's  claims  under  the  con- 
tract, and  claimed  adversely'  to  him.  It  is 
also  pleaded  that  the  South  Mountain  Com- 
pany Is  a  necessary  party  to  the  suit;  the 
court  finding  the  contrary.  It  is  found  by 
tbe  court  that  neither  of  the  vendees  has 
paid  or  offered  to  pay  any  part  of  tbe  piar- 
cbase  price  or  Intact;  and  also  that  nel- 
ttier  of  them  has  ever  been  ready  or  willing 
or  able  to  pay  the  purchase  price  tnr  any  part 
tbereoL  -Bat  the  latter  finding  does  not  re- 
spond to  any  of  the  Issues  in  the  cage;  nor 
does  the  evidence  seem  to  support  It.  The 
Judgment  of  the  coort  is  simply,  that  the 
plaintiff  Is  the  owner  of  the  land,  and  that 
tlie  defendant  has  no  right,  title,  or  Interest 
therein,  and  that  his  claim  thereto  la  with- 
oct  ri^t. 

The  Judgment  we  think  must  be  reversed 
for  two  reasons: 

1.  The  sole  question  Involved  In  the  suit 
la  as  to  tbe  validity  of  the  defendant's  claim 
under  bis  contract;  and  It  Is  clear  that  the 
South  Moimtaln  Company— the  claimant  nn- 
der the  Junior  contract— "Is  a  necessary  par- 
ty to  a  comidete  determination  or  settle- 


ment of  [this]  question."  Code  Civ.  Proc.  §g 
378,  379,  382,  380.  Undei*  the  pleadings  as 
they  stood,  therefore,  and  in  the  absence  of 
the  South  Mountain  Company,  the  contract 
itself  was  a  complete  answer  to  the  plain- 
tiff's complaint  For  whether  that  was  a 
still  subsisting  contract  or  not  was  a  ques- 
tion that  could  be  determined  only  by  a 
court  of  equity,  with  all  proper  parties  before 
it.  Xor  was  it  necessary  for  the  defendant, 
until  Impleaded  before  s^ch  a  tribunal,  and 
in  such  a  case,  to  aver  or  prove  his  readi- 
ness to  perform',  or  to  allege  excuses  for  de- 
lay In  payment. 

2.  Further,  we  are  of  the  opinion  that  the 
defendant's  failure  to  pay,  or  to  tender  paj- 
ment  was  fully  excused  by  the  subsequent 
sale  to  Gregory,  which  necessarily  ereatfel 
a  cloud  upon  the  title  sold  to  the  defendant, 
and  fully  justified  him  In  declining  to  pro- 
ceed until  It  was  removed,  or  until  an  ef- 
fective offer  or  tender  was  made  to  removu 
it.  This  follows,  not  only  from  familiar 
principles  of  the  law,  but  from  tbe  contract 
Itself,  which  provides  for  forfeiture  for  non- 
performance ''except  In  case  of  failure  of 
title  on  the  part  of  the  vendors."  Here  there 
was  not  only  a  failure  of  title  to  the  extent 
of  the  rights  conveyed  to  Gregory,  but  a 
failure  caused  by  the  plaintiff  himself.  It 
will  not  do  to  say  that  Gregory  and  his 
assignee  took  with  notice  of  defendant's 
rights,  and  therefore  subject  to  them.  It  Is 
snfflcient  that  they  claimed,  or  might  claim, 
adversely,  and,  that,  hence,  a  clear  title 
could  not  be  given.  The  cases  cited  by  re- 
spondent—Joyce V.  Shafer,  97  Cal.  388,  32 
Pac.  320;  Sbively  v.  Water  Co..  90  Cal.  261, 
33  Pac.  848,— do  not  affect  this  conclusion. 
They  were,  each,  cases  brought  by  the  ven- 
dee's assignee  after  default,  to  recover  mon- 
ey paid  on  the  contract,  which.  It  was  hdd, 
could  not  be  done,  though  the  vendor  had, 
after  the  default  of  the  vendee,  conveyed  tbe 
land  to  another.  Here  the  second  sale  was 
made  before  there  was  any  default 

We  advise  that  the  Judgment  appealed 
from  be  revised,  and  the  cause  remanded, 
with  directions  to  the  lower  court  to  permit 
the  plaintiff  by  proper  amendment  to  Join 
the  necessary  parties  if  be  be  so  advised, 
and,  in  case  this  be  done,  for  a  new  trial. 
Otherwise,  the  court  Is  directed  to  enter 
Judgment  on  tbe  findings  for  the  defendant. 

We  concur:  CHIPMAN.  C;  HAYNBS,  C, 

FEB  GUBIAH.  For  tbe  reasons  given  in 
tbe  toregoing  (pinion,  the  Jodgment  appeal- 
ed from  Is  reversed,  and  the  canse  r«nanded» 
with  dh-ectlons  to  the  lower  court  to  permit 
tbe  plaintiff  to  Join  the  necessary  parties 
If  he  be  so  advised,  and,  in  case  this  be  done, 
for  a  new  trial.  Otherwise,  the  court  Is  di- 
rected to  enter  Judgment  on  tbe  findings  for 
the  dtf  endant. 
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CORLBin  T.  SOUTHBBN  PAO.  CO.  <S.  F, 

2,008.)» 

(Snpreme  Court  of  California.   Jane  20,  1902.) 

«BBVAnTS— PERSONAL  INJUmBS-DBFECTITa 
APPUANCBS-ASSUUPTtON  Or  RISK. 

1.  For  the  parpOBe  of  hanlin?  and  dumping 
dirt  CD  a  railroad  track  a  boT  was  placed  on 
rolln^  on  a  push  car.  Plaintlfl  was  injured  by 
beioKjtlirown  from  the  car  by  the  tilting  there- 
of. The  car  and  one  umilar  to  it  had  lieen  in 
nae  for  some  time  before  the  accident,  and  was 
used  for  a  iong  time  after  without  change,  and 
never  tilted  before  or  after  the  injory  to  plain- 
tiff. Plaintiff  had  assisted  In  the  construction 
of  the  apparatus,  was  experienced  Id  snch  work, 
and  the  contrivance  was  in  perfect  order  at 
the  time  he  was  injured.  Held,  that  as  a  mat- 
ter of  law  the  apparatus  was  not  luadequate 
or  DDsafe. 

2.  Plaintiff  aasamed  fbm  risk  a  matter  of 
Uw. 

Department  2,  Appeal  from  superior  court, 
dty  and  coaoty  oC  San  Francisco;  Geo.  H. 
Babrs,  Judge. 

Action  by  Peter  Oorlettl  against  tbe  South- 
cm  Padflc  Oompany.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

C.  W.  Cross,  for  appelant  A.  Alorgenthal 
and  Wm.  H.  Stackix^  for  respondent 

HEXSHAW,  J.  PlalnUfl  sued  to  recover 
damages  for  personal  Injuries  to  himself,  al- 
leged to  have  been  occasioned  through  the 
negligence  of  defendant.  I^alntiff  was  em- 
ployed as  a  laborer  to  assist  In  repairing  the 
railway  track  of  defendant  in  Placer  county. 
While  engaged  In  emptying  a  dumping  car 
upon  which  be  was  standing.  It  tilted,  throw- 
log  him  with  great  Tlolence  to  tbe  ground, 
fracturing  bis  leg  and  necessitating  amputa- 
tion. It  is  alleged  tiiat  the  Injury  was  oc- 
casioned because  defendant  had  knowingly 
furnished  a  defective,  Inadequate  and  unsafe 
dumping  car;  that  tbese  defects  Trere  un- 
known to  idalntlff,  and  could  not  have  been 
discovered  by  blm  wltb  tbe  use  of  ordinary 
eare.  The  proposition  argued  upon  this  ap- 
peal is  that  the  appliance  furnished  was  not 
defective,  inadequate,  or  unsafe^  and  that 
plaintiff  had  equal  means  with  the  defend- 
ant of  knowing  Its  condition,  and  a  full  un- 
derstanding of  any  possible  risk  which  he 
might  run  in  tbe  use  of  It  The  push  car  It- 
self, It  is  not  disputed,  was  one  of  safe  con- 
struction, and  one  wltb  the  use  of  which 
plaintiff  had  been  familiar  for  years.  Upon 
this  car  was  placed  a  simple  box,  sliding 
upon  gas-pipe  rollers,  with  strips  across  the 
bottom  of  tbe  car  to  prevent  them  from  roll- 
ing too  far,  and  with  bandies  at  tbe  end 
of  tbe  box  by  which  It  could  be  lifted  up, 
thrust  forward,  and  its  contents  dumped. 
This  appliance  was  new  to  plaintiff,  the  cars 
having  formerly  been  provided  with  boxes 
having  removable  sideboards.  When  these 
were  removed,  the  dirt  slid  and  was  shovel- 
ed off.  Upon  the  day  preceding  the  accident 
the  box  had  been  used  upon  a  smaller  and 
lighter  car,  and  plaintiff  was  engaged  In 
tblB  employment   It  was  noticed,  howev», 

*  Rflbwios  danled  July  U,  IMS, 


that  tbe  light  car  tipped  when  tbt  box  was 
lifted,  and  the  larger  posh  car  was  substitut- 
ed for  it  Plaintiff  proved  himself  to  be  a. 
man  of  excellent  understanding.  He  pro- 
duced In  court  a  model  of  the  apparatus, 
made  by  himself.  His  testimony  shows  that 
he  clearly  understood  In  every  detail  tbe  na- 
ture of  the  simple  appliance  about  which  he 
was  engaged.  Moreover,  he  was  a  partici- 
pant In  its  construction.  **Tbe  next  day  (tbe 
day  of  the  accident)  we  took  this  larger  dump 
car,  and  put  a  box  onto  it,  and  nailed  a  strip 
on  the  bottom  of  the  push  car,  on  top  of 
the  center  of  the  bottom  or  platform  of  the 
car,"  be  testifies.  He  then  describes  tbe  ac- 
cident, and  tbe  measurements  and  construe* 
tlon  of  the  car  and  dump  box,  and  proceeds: 
"When  we  went  to  dump  the  car,  after  we 
got  to  tbe  place  where  we  wanted  to  unload 
the  dirt  then  we  would  roll  the  dump  box 
forward  on  the  rollers  until  it  got  to  llie 
books.  Tbea  the  hooks  would  catch  tbe  firont 
roller.  The  hooks  would  catch  In  the  front 
roller,  and  then  the  men  standing  <ai  tbe 
back  end  of  tbe  car  would  take  hold  of  tbe 
handles  at  the  back  end  of  the  dump  box,  and 
lift  the  back  end  of  the  dump  box  up,  and 
let  the  dirt  slide  out  In  front  At  the  time 
of  tlie  accident  I  was  standing  on  tbe  baA 
md  of  tbe  car,  and  the  car  tilted  up,  and  I 
fen  off  to  one  ,Blde,--on  tbe  left  sld&  Tbe 
car  bad  not  tilted  up  at  all  befwe  that  day- 
I  had  worked  on  the  same  kind  of  car  four 
years  and  a  half,  but  I  never  used  that  kind 
of  a  box  on  it— no  roller.  I  had  unloaded 
seven  or  eight  loads  when  I  got  hurt"  Ai^ 
other  witoess  for  plaintiff  <Avancino)  teatl- 
lies  that  be  bad  been  helping  to  lift  the  box 
before  Corlettl  lifted  It  "I  stopped  lifting 
the  box,  and  Mr.  CoriettI  commenced  to  lift 
it  because  he  understood  it  much  better  than 
myself.  I  had  been  there  inch  a  short  tlme^ 
and  he  was  an  old  hand  tber^  and  be  under- 
stood tt  better  than  me.'*  Tbe  same  witness 
—and  be  Is  the  only  witoess  for  plaintiff 
whose  testimony  bears  upon  tbe  matter^ui>> 
tber  testlfles  that  be  "worked  on  the  car  In 
the  same  condition  continuously  aft«  tbe  ac- 
cident No  change  was  made  In  the  car. 
They  always  put  the  same  load  on  It  That 
be  worked  a  weA  and  a  half  afta  CoriettI 
got  hurt,  and  the  cu  never  tipped  any  mor& 
That  that  was  the  only  time.  That  the  car 
was  In  perfect  order,  so  far  as  be  knew,  at 
tbe  time  it  tipped.  The  load  was  handled  In 
tbe  same  way  as  they  handled  erery  other 
load."  It  appears,  therefore,  from  the  testi- 
mony of  tbe  plaintiff  himself,  that  the  appli- 
ance was  a  simile  one;  Its  construction.  Its 
nse,  and  tbe  possible  risks  attending  such  use 
thoroughly  appredated  by  blln.  Neither  as 
matter  of  law  nor  as  matter  of  fact  can  it  be 
said  that  there  was  tbe  sllghteet  evidence 
tending  to  show  that  tbe  appliance  furnished 
was  unsafe  or  inadequate,  or  that  its  use  and 
the  possible  dangen  attending  It  wwe  not 
thoroughly  understood  by  tbe  plaintiff.  It  Is 
clear  that  plaintiff  was  not  Injured  because  of 
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any  structural  defect  or  Inadequacy  In  the  a|>- 
pliance.  He  was.  engaged  In  work  with 
which  be  was  thoroughly  familiar.  He  had 
aided  In  the  construction  of  the  appliance, 
fie  had  assisted,  standing  upon  the  car,  in 
dumping  seven  or  eight  loads,  before  the  car 
tilted  with  him.  Even,  so, 'the  man  by  his 
side,  engaged  in  the  same  occupation,  was 
not  injured.  It  must  be  concluded,  therefore, 
from  the  evidence,  that  the  appliance  was 
not  Inadequate  or  unsafe;  that  full  knowl- 
edge of  it  was  possessed  by  plaintiff;  that,  if 
there  was  any  liability  of  tilting,  he  had  been 
forewarned  of  that  by  hla  actual  personal 
experience  with  the  smaller  car  upon  the  day 
preceding.  While  it  Is  the  duty  of  the  em- 
ployer to  fui-nlsb  reasonably  safe  appliances, 
yet  when  be  has  furnished  such  appliances  as 
may,  by  ordinary  care,  be  used  without  dan- 
ger, or  yidth  no  more  danger  than  Is  neccs- 
aariiy  incident  to  the  character  of  the  work, 
he  has  discharged  his  duty. 

The  judgment  and  on'.er  denying  a  new 
trial  are  reversed,  and  the  cause  remanded. 

We  concur:  McFAULAND,  J.;  TBMFLE,J. 


(136  cal.  G») 

FAY  T.  HOWB  et  al.    (L.  A.  t,051.) 

(Sapreme  Court  of  California.   June  20,  1902.) 

WILLS  —  TESTAMENTARY  TRUSTS  —  CHARITA- 
BLE USES— DESIGNATION  OP  CLASS— TRUS- 
TEE—DESCRIPTJO.K-PERSONAL  TRUST-FAIL- 
URB  TO  NAME  SUCCESSOR. 

1.  A  beqaeat  to  a  trastee,  "to  he  used  as,  la 
his  jadgment,  he  may  think  best,"  in  Che  ''aid 
of  deaerviug,  aged  native-born"  in  a  certain 
town  "needing  such  aid,"  is  not  invalidated 
hy  the  fact  that  the  court  cannot  determine  by 
a  peniaal  of  the  will,  aud  independently  of  the 
action  of  the  trustee,  whether  a  particular  per- 
son comes  within  the  class  designated,  In- 
deSniteness  as  to  persons  being  the  reey  es- 
sence of  a  charitable  truat. 

2.  A  bequest  in  trust  for  the  aid  of  "dieserv- 
ing,  aged  native-born"  in  a  certain  town  "need- 
ing such  aid"  is  not  invalid  for  uncertainty  as 
to  the  class  to  he  benefited. 

3.  A  bequest  by  a  testator  to  his  "nephew," 
naming  him,  "to  be  used  as,  in  his  judgment, 
lie  may  think  best,"  for  the  benefit  of  a  certain 
class  of  persons,  was  not  invalid  as  creating  a 
peraonal  trust  which  could  be  exercised  only 
oj  the  nephew,  unce  the  word  "u^how"  was 
merely  descriptive  of  the  trustee  named,  and  in 
case  of  his  death  or  disability  the  coart  could 
appoint  a  saccessor. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Barbara 
county;  W.  S.  Day,  Judge. 

Action  by  Waldo  B.  Pay  against  S.  Hei> 
bert  Howe  and  H.  P.  Lincoln,  executors. 
From  a  Jadgment  In  favor  of  plaintiff,  dfr 
fendants  appeal.  Affirmed. 

Richards  &  Cairler,  for  appellants.  Wm. 
Q.  Oriffltb  (Chas.  F.  Ctaoate,  Jr„  of  counsel), 
for  respondent 

CHIPMAN,  O.  Defendants  are  executors 
of  the  last  will  of  Henry  K.  Winchester,  de- 
ceased.  Among  other  provisions  of  the  will 

f  2.  See  Cbaritiea,  vol.  8,  C«nL  Dig.  |  47. 


was  the  following:  "Thirteenth.  I' also  leave 
in  trust  with  my  nephew,  Waldo  B.  Fay, 
five  thousand  dollars  ($5,000),  the  income 
to  be  used  in  aid  of  deserving,  aged  native- 
bom  In  the  town  of  Southboroagh,  Mass., 
needing  such  aid;  to  be  used  as.  In  his  judg- 
ment, he  may  think  best"  The  cause  was 
submitted  on  an  agreed  statement  of  facts, 
and  the  court  adjudged  that  "the  bequest 
Is  a  valid  one,  and  the  defendants  are  hereby 
directed  to  pay  the  same  out  of  the  assets 
•  of  the  estate  of  said  decedent  in  like  man- 
ner as  other  bequests  of  recognized  validity 
of  equal  standing  under  the  will  of  decedent" 
Defendants  appeal  from  the  Judgment 

Appellants  concede  that  trusts  for  charit- 
able uses  are  good,  aud  t2iat  one  of  the  char- 
acteristic features  of  such  trusts  is  that  the 
number  of  the  beneSciaries  Is  Indetermluate. 
But  it  Is  contended  "that  although  the  num- 
ber of  individuals  In  the  class  cannot  be 
determined,  the  class  Itself  must  be  sufficient- 
ly defined  so  that  It  can  be  determined 
whether  any  specific  Individual  belongs  to 
tliat  class."  It  is  fm'ther  contended  "that 
a  trust  is  void  for  uncertainty  whenever  its 
provisions  are  such  that  a  court  of  equity 
could  not  determine  whether  or  not  the 
trustee  was  diverting  the  fund  from  the  pur- 
poses Intended  by  the  giver;  and  that  the 
test  is,  can  the  court  determine  in  a  par- 
ticular instance  whether  a  given  person  Is 
the  beneficiary  Intended?  Judging  by  these 
principles,  appellants  maintain  that  the  be- 
quest to  Waldo  B.  Fay  Is  void  for  tmcer- 
tainty."  After  referring  to  some  of  the  cases 
decided  by  this  court,  the  learned  counsel  for 
appellants  say  that  it  is  a  question  "await- 
ing Judicial  determination  in  this  state  how 
great  deflniteness  In  the  designation  of  the 
class  of  beneficiaries  Is  required."  Charitable 
uses  embrace  an  almost  unlimited  field  of 
human  benefactions,  and  the  classes  them- 
selves are  many  and  varied.  The  multitudin- 
ous character  of  both  the  classes  aud  the 
beneficiaries  precludes  the  possibility  of 
formulating  with  reasonable  accuracy  any 
rule  of  universal  application  prescribing  the 
exact  definiteness  with  which  classes  of 
charitable  trusts  mtist  be  designated.  If  the 
contention  of  appellants  is  that  the  court 
must  be  satisfied  with  the  selection  of  the 
beneficiary  made  by  the  trustee,  there  would 
be  little  difficulty  in  the  court's  determining 
whether  the  beneficiary  selected  In  a  given 
case  was  within  the  class  intended  by  the 
testator  to  be  benefited.  If  appellants  meant 
no  more  than  this,  there  should  be  no  dif- 
tlcnlty  in  upholding  the  trust  But  we  Infer 
that  the  contention  goes  much  further,  and 
the  real  jrasltlon  taken  is  that  the  trust  is 
fatally  uncertain  and  indefinite  if  the  court 
cannot  determine  for  itself  by  a  perusal  of 
the  will,  and  Independent  of  any  action  by 
the  trustees,  whether  a  particular  person 
comes  within  the  class.  This  view,  how- 
ever, would,  In  efToct  rest  the  very  dlscre- 
tiou  In  the  court  which  the  donor  was  care- 
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ful  to  confide  to  the  trustee,  and  would  de- 
Tolre  upon  the  court  the  execution  ot  the 
.trust  expressly  reposed  In  the  trustee.  This 
position,  Tve  think,  must  necessarily  result 
from  the  contention  that  the  court  must  be 
able  to  "determine  In  a  particular  Instance 
whether  a  particular  person  Is  the  beneficiary 
interested."  The  testator  here  designated 
the  class  as  Including  all  "dei^ervlng,  aged 
natlTc-bom  In  the  town  of  Southborough, 
needing  such  aid,"  and  he  directed  the  trus- 
tee to  disburse  the  funds  "as,  in  bis  Judg- 
ment, he  may  think  fit,"  among  the  benefici- 
aries or  members  of  the  class  named.  The 
discretion  Is  given  to  the  trustee,  and  not  to 
the  court,  to  determine  who  of  the  class  are 
deserving  and  needing  aid.  and  the  charity 
must  not  be  permitted  to  fall  because  no 
court  can  first  determine  that  a  particular 
person  belonging  to  the  class  Is  not  entitled 
to  share  the  bounty  ot  the  testator.  Appel- 
lants* contention  may  be  true  tn  applying 
the  principle  to  private  trusts,  but  It  can- 
not be  applied  to  charitable  trusts  without 
destroying  most  of  them.  No  one  would 
claim  that  the  court  Is  powerless  to  prevent 
a  perversion  of  tbe  testator's  intention,  but 
no  iH-lnclple  upon  which  charitable  trusts 
are  administered  can  make  the  court  in  effect 
the  trustee.  In  the  case  of  a  private  trust 
there  must  be  certainty  as  to  the  beneficia- 
ries, but  In  charitable  trusts  individuals  are 
not  named,  for  the  reason  that  if  named,  the 
gift  becomes  a  donation  to  Individuals,  and, 
losing  the  character  of  Indeflntteneas  as  to 
persona  (wbich  is  of  the  essence  of  a  charit- 
able trnsl),  it  is  no  loni^r  a  charitable  trust. 
Inherent  In  every  charitable  trust  Is  tibe  very 
characteristic  against  which  appellants*  argu- 
ment points,  namely,  Indeflnlteness  of  ben- 
eficiaries. 

It  is  claimed  that  the  gift  la  void  a)  be- 
cause "only  those  are  to  receive  it  who  are 
deserving  and  who  are  needing  such  aid," 
and,  (2)  because  "tiie  discretion  given  to  Mr. 
Fay  in  determining  these  qualifications  Is 
clearly  a  personal  trust,  ^ven  to  him  by  rea- 
son of  the  testator's  confidence  In  him,  and 
therefore  such  as  could  not,  after  his  death 
or  Inability  to  act,  be  zeroised  by  another." 
Upon  tlie  first  of  these  objections  It  is  urged 
that  there  ts  no  judicial  detmalnatlon  of  the 
meaning  of  the  vrord  "deserving,**  and  that 
It  is  not  possible  to  say  who.  In  the  mind 
of  the  testator,  constituted  "deserTlDg"  per- 
sons, and  that  the  phrase  "needing  such  aid" 
is  also  hopelessly  Ind^nlte.  We  cannot  so 
regard  the  will.  The  testator  set  aside  $5,- 
000,  the  Income  of  which  was  to  be  used  in 
mitigating  the  wants  of  the  "aged"  of  the 
town  of  Souttiborough  "needing  such  aid." 
The  fair  construction  of  the  will  is  tiiat  such 
aged  persons  as  needed  financial  assistance 
were  to  partake  of  the  bounty,— (n  short,  the 
aged  poor,— for  no  others  would  need  finan- 
cial aid,  and  no  othtn  could  have  been  in  the 
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mind  of  the  testator.  The  word  "deserving" 
must  be  construed  in  connection  with  the 
phi'ase  "needing  aid,"  and,  coupled  with  that 
phrase  and  the  donation  of  money,  It  means 
practically  the  same  thing.  We  are  not  per- 
mitted to  say  that  the  testator  may  have  had 
in  mind  as  "deserviag  aged"  sucb  persons 
as  might  be  selected  by  applying  a  test  of 
their  morality,  or  religion,  or  scholastic  at- 
tainments, as  suggested  by  appellants,  and 
thus  destroy  the  bequest  because  of  its  un- 
certainty. We  are  to  construe  the  will  lib- 
erally because  In  aid  of  a  charitable  trust, 
and  we  are  to  treat  as  certain  that  which 
may  reasonably  be  said  to  be  capable  of  be- 
ing made  certain.  We  cannot,  therefore 
agree  with  appellants  that  there  Is  uncertain- 
ty In  the  class  designated  by  the  testator  a& 
the  objects  of  his  benefaction. 

Nor  do  we  think  the  testator  intended  to 
confine  the  executfon  of  his  donation  to  Mr. 
Fay  alone,  and  that,  having  created  a  fund 
in  perpetuity,  the  trust  would  rest  under 
conditions  repugnant  to  Its  existence,  t>ecan8e 
upon  the  death  or  Inability  of  the  trustees 
there  would  be  no  one  left  to  act  Apart 
from  the  fact  that  Mi^.  Fay  Is  ready  and 
willing  to  execute  tbe  trust  so  long  as  be 
may  live,  we  cannot  regard  the  terms  "my 
nephew"  as  anything  more  than  words  of 
description.  And  It  cannot  be  said  that  tbe 
testator  created  a  fund  In  perpetuity,  bnt 
failed  because  failing  to  provide  for  a  suc- 
cessor. If  otherwise  valid,  the  court  will 
appoint  and  not  pmnlt  the  trust  to  fail.  In 
re  Upham'B  Estate,  127  Cal.  90,  58  Pac.  315. 

We  do  not  feel  called  upon  to  review  the 
cases  cited  In  the  briefs.  The  cases  decided 
by  this  court  have  covered  pretty  nearly  the 
entire  field  of  charitable  trusts,  and,  although 
not  always  precisely  In  point,  the  principles 
established  by  them,  we  thinlc,  fully  support 
the  Judgment  In  the  present  case.  Suffice  it 
to  refer  to  some  of  these  cases:  In  re  Hinck- 
ley's Estate,  68  Cal.  471  (an  exhaustive  re- 
view of  the  subject);  In  re  Robinson's  Estate, 
G3  Cal.  620;  In  re  Hewitt's  Estate.  94  Cal. 
376,  20  Pac.  775;  In  re  Pearsons'  Estate,  98 
CaL  603,  33  Pac.  451;  People  v.  C<^well,  113 
Cal.  129.  45  Pac.  270,  35  L.  R.  A.  269;  In 
re  Roycr's  Estate,  123  Cal.  614,  56  Pac  461. 
44  L.  R.  A.  364;  In  re  Upham's  Estate,  127 
Cal.  90,  59  Pac.  315  (where  the  question  Is 
again  carefully  examined);  In  re  Wllley's 
Estate,  128  Cal.  1,  60  Pac.  471;  In  re  Win- 
chester's Estate,  133  Cal.  271,  65  Pac.  475. 
54  li.  R.  A.  281  (where  another  charitable  be- 
quest by  this  same  testator  was  involved  and 
uplield). 

We  advise  that  the  Judgment  be  affirmed. 
We  concur:   GRAY,  O.;  GOOPBR,  O. 

FEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 
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MANSFIBILD  r.  EAGLB  BOX  &  MFG.  Ca 

(S.  F.  2.0B8.)> 
(Snprema  Court  of  California.   June  20,  1902.) 

MASTSR    AND    8BRV ANT— ACTION    FOR,  INJP- 
BJBS— NBOLIGENCB— PAILURB  TO  INSTRUCT 
flSRVAMT-aUFFICISNGT  OF  BVIDENCB. 
1.  Plaintiff's  hand  waa  injured  vbile  be  wai 

3«ratinK  a  rip  law  In  defendant's  box  factory, 
e  waa  19  years  old,  and,  thongfa  he  had  work* 
ed  in  the  factory  15  months,  had  had  little  ex- 
p^«ice  with  the  saw.  There  was  evidence 
that  plaintiff  received  no  Instrnctions  in  regard 
to  the  operBti(»i  of  the  saw,  and  there  was  ex- 
pert testuDony  that  the  asual  and  safe  way  to 
operats  sach  saw  was  to  nse  a  stick  in  push- 
ing ^«  boards  being  ripped,  Instend  of  push- 
Ine  them  with  the  hand,  as  plaintiff  was  doing 
when  he  was  hurt  Held,  that  the  evidence 
was  anflldent  to  take  the  case  to  the  jnry. 

Commissioners'  decision.  D^rtment  2. 
Appeal  from  superior  court,  Alameda  coun- 
ty; F.  B.  Ogden,  Judge. 

Action  by  James  Joseph  Mansfield  against 
the  Eagle  Box  &  Manufacturing  Company. 
From  a  Judgment  in  t&vor  of  defendant,  and 
from  an  order  denying  a  nev  trial,  plaintiff 
Vpeala.  Berersed. 

Fitzgerald  &  Abbott,  tat  hg/pdlant,  A. 
A.  Moor^  tor  respondent 

GRAY,  O.  This  action  was  brought  by 
an  employd  of  defendant  for  personal  In* 
jaries  received  in  defendant's  box  factory 
while  plaintiff  was  operating  a  rip  saw. 
At  the  conclusion  of  iriaintlff's  evidence,  the 
court,  on  motion  of  defendant,  nonsuited 
plaintiff  for  want  of  evidence  to  establish  a 
case  for  the  Jury;  and  tbla  appeal  la  from 
the  Judgment  following  the  nonsuit,  and 
from  an  order  denying  plaintiff  a  new  trial. 

The  contention  of  appellant  Is  that  the 
court  erred  in  deciding  that,  as  a  matter  of 
law,  there  was  no  evidence  to  sustain  plain- 
tiff's case,  and  in  taking  the  case  away  from 
the  Jury.  We  think  this  contention  Is  well 
fonnded.  The  plaintiff  was  between  18  and 
19  years  of  age,  and.  though  he  had  worked 
In  the  said  box  factwy  some  15  mouths  be- 
fore he  was  hurt,  be  had  had  very  little  ex- 
perience in  running  the  rip  saw.  As  he  tea- 
tlfles,  that  was  not  his  Job,  and  he  had  run 
It  prior  to  his  Iqjury  only  on  4  or  5  days,  10 
or  16  minutes  on  each  day.  When  the  de- 
fendant was  short  of  help  and  In  a  rash,  its 
snperintendoit  made  the  plaintiff  ran  the 
saw  on  which  he  was  hurt  It  affirmative- 
ly appears  from  the  evidence  that  the  super- 
intendent gave  the  plaintiff  no  Instructions 
how  to  operate  the  saw  on  which  he  was 
hurt,  and  no  warning  as  to  any  danger  In 
running  it,  and  the  plaintiff  received  no  in- 
stnictlon  or  warning  concemlDg  it  except 
such  as  he  derived  from  observing  others 
operating  the  saw  at  brief  Intervals.  As  he 
testifies:  "He  didn't  warn  me  of  any  dan- 
ger He  didn't  tell  ure  where  any  danger 
was  In  the  saw;"  and,  "I  didn't  see  blm  cut 
«p  any  on  It;  never  showed  me  a  thing  on 
the  saw  at  aU.  The  rip  saw  I  operated,  and 
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which  Mr.  Hlscock  showed  me  how  to  cut 
was  different  from  the  one  X  was  finally  hurt 
on."  At  the  Instant  that  plaintiff  was  hurt 
he  was  engaged  at  a  circular  rip  saw,  about 
11  inches  In  diameter,  In  cutting  boards  sev- 
en-^hths  of  an  inch  thick,  10  cx  11  Inches 
wide,  and  10  or  11  inches  long,  into  strips 
three-e^hths  of  an  Inch  thldt  This  be  was 
doing  with  his  hand,  pushing  the  board  with 
his  hand  on  a  table  against  and  under  the 
saw,  which  turned  with  a  downward  whirl 
towards  him.  The  exp^  evidence,  which 
was  uncontradicted,  shows  that  the  usual 
and  safer  way  to  do  this  dangerous  work  of 
sawing  such  short  stuff  was  by  means  of  a 
stick  In  the  hand  about  14  to  16  Inches 
iong  with  a  notch  or  shoulder  cut  In  It,  so 
that  it  would  not  slip  on  the  board;  the  nar- 
row three-eighths  strip  being  pushed  past 
the  saw  and  thrown  out  of  the  way  with 
this  stick,  thus  keeping  the  hand  a  safer 
distance  from  the  saw.  The  experts  tell  of 
anotha*  way  that  short  boards  were  handled 
with  comparative  safety,  by  sliding  or  push- 
ing them  against  the  saw  until  they  were 
cut  half  way  through,  and  then  pulling  them 
back,  turning  them  round,  and  cutting 
through  the  other  half  from  the  opposite 
end.  Common  prudence  demanded  that  this 
inexperienced  young  men,  commanded  to 
work  with  a  dangerous  machine  with  which 
he  was  not  at  all  familiar,  should  have  been 
fully  and  specifically  Instructed  in  the  safest 
methods  of  doing  this  work.  To  put  blm  to 
work  without  these  instructions  was  neg- 
ligence, and  a  Jury  might  well  have  con- 
eluded,  &omi  the  facts  In  evidence,  that 
plaintiff's  crippled  hand  was  the  in*oxlmate 
result  of  such  n^Ug^ce.  It  U  at  least  safe 
to  say  that  the  trial  court  was  not  warranted 
in  declaring,  as  a  matter  of  law,  that  there 
was  no  question  of  fact  arising  on  the  evi- 
dence presented  that  came  within  the  prov- 
ince of  a  Jury  to  determine.  "We  think  It  is 
now  clearly  settled  that  if  a  master  em- 
ploys a  servant  to  work  In  a  dangerous 
place,  or  where  the  mode  of  doing  the  work 
Is  dangerous,  and  apparent  to  a  person  of 
capacity  and  knowledge  of  the  subject  yet 
if  the  servant  employed  to  do  work  of  such 
a  dangerous  character,  or  In  a  dangeromt 
place,  from  youth.  Inexperience,-  ignorance, 
or  want  of  general  capacity,  may  fall  to  ap- 
preciate the  dangers,  it  Is  a  breach  of  duty 
on  the  part  of  the  master  to  expose  a  servant 
of  such  character,  even  with  his  own  con- 
sent to  such  dangers,  nnless  he  first  gives 
him  such  instructions  or  cautions  as  will  en- 
able him  to  comprehend  thenr,  and  do  his 
work  safely  with  proper  care  on  his  part" 
The  foregoing  from  a  Wisconsin  case  Is 
quoted  with  approval  in  the  three  well-con- 
sidered California  cases  following:  Inger- 
man  v.  Moore,  90  Cai,  410,  27  Pac.  306,  25 
Am.  St.  Rep.  138;  Ryan  v.  Storage  Co.,  112 
Oal,  244,  44  Pac.  471,  32  L.  B.  A.  624;  Ver- 
deiU  V.  Commercial  Co.,  115  Cal.  817,  47  Pac. 
364.   The  last  case  cited  clearly  illustrates 
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tbat  It  was  necUffence  In  the  superintendent 
of  defendant  to  put  plaintiS  to  work  at  the 
•aw  without  specific  Instruction  how  to  work 
tt  In  the  safest  way,  and  warning  him  as  to 
the  llablllt7  of  the  board  to  slip,  and  of  the 
■aw  to  catdi  the  board,  thus  throwing  the 
band  onto  the  saw.  The  case  should  hare 
been  left  to  the  Jury.  HoUoway  r.  Rail- 
way Co..  130  GaL  177,  e2  Pac.  478;  Foley  t. 
Horseshoe  Co.,  115  CaL  18i,  47  Fac.  42,  66 
Am.  St  Itep.  87. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  rerersed. 

We  ooncur:   SMITH,  O.;  COOPBB,  O. 

PKR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed. 


(S  Cal.  Unrep.  946) 
GARDNER  v.  8TARH  et  aL   (U  A-  1,060.) 

(Supreme  Court  ot  California.   June  21.  1902.) 
APPEAL-EFFECT— PRESUHPTI0N3. 

1.  Where  the  record  on  appeal  from  an  or- 
der suitaiaing  objectiooa  to  a  trustee's  account 
does  not  show  the  evidence  od  which  it  was 
based,  the  decision  will  be  affirmed,  as  all 
presumptions  are  In  favor  of  the  action  of 
the  trial  court. 

2.  An  appeal  from  an  order  does  not  devest 
the  trial  court  of  jurisdiction  to  make  aubse- 
qaeat  orders  in  the  cause,  but,  at  most.  Is  only 
matter  In  abatemeut. 

8.  An  appeal,  iu  a  proceeding  against  a  trm- 
tee  to  compel  an  accouDticg.  from  an  order  re- 
latiug  to  the  account  before  a  certain  date, 
does  not  preclude  the  trial  court  from  malting 
an  order  in  reference  to  tba  trustee's  acconnts 
subsequent  to  mch  date. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
ooanty;  M.  T.  Allen.  Judge. 

Suit  by  William  Gardner  against  Catherine 
Stare  and  others.  From  an  order  In  favor  of 
plaintiff,  defendant  Adeline  Johnson  appeals. 
AflQrmed. 

C.  N.  Wilson  and  Leslie  R.  Hewitt,  for  ap- 
pellant  Dunulgan  &  Dunnlgan,  Cole  &  Cole, 
Fred  L.  Wood.  Graves,  O'Melveny  &  Sbank- 
land.  and  Goodrich  ft  McCntchoi,  fOr 
spondent 

COOPERi  O.  On  the  18th  day  of  October, 
1809,  a  citation  was  duly  Issued  and  served 
npon  Mrs.  Adeline  Johnson,  one  of  the  defend- 
ants, directing  her  to  make  a  report  to  the 
court  sod  an  accounting  of  all  matters  con- 
nected with  the  trust  estate,  of  which  she 
was  trustee,  since  the  filing  of  her  last  ac- 
count September  1,  1808.  The  account  was 
accordingly  made  and  filed,  and  written  ol>-' 
Jectlons  were  made  to  certain  portions  of  it 
After  bearing,  and  on  July  SO.  1900,  the  court 
made  an  order  sustaining  some  of  the  objec- 
tions to  It,  and  directed  that  as  corrected.  It 
be  approved  and  allowed.  This  appeal  Is 
from  the  said  order. 
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There  la  no  bill  of  exceptions  or  antbentl- 
cated  statement  of  the  evidence  In  the  record. 
In  such  case  all  i;wesumptioos  are  In  favmr 
of  the  order  ot  the  court  below,  and  we  can- 
not disturb  It  In  re  ScotTs  BsUte,  128  GaL 
5S0.  61  Pac.  98. 

Appellant,  If  we  understand  ber  brief,  ccra* 
tends  that  the  court  had  no  jurisdiction  to 
make  the  order  because  It  had  In  February, 
1899,  made  a  certain  order  or  decree  In  the 
same  entitled  matter,  and  that  an  appeal  was 
pending  In  this  court  from  the  order  so  made 
at  the  time  the  order  in  the  case  at  bar  was 
made.  The  fact  that  an  nppeal  was  pend- 
ing from  ft  prior  order  made  In  the  same  case 
would  not  deprive  the  court  of  jurisdiction  In 
the  matter  of  making  the  present  wder.  At 
most  it  would  only  have  given  the  appellant 
the  right  to  plead  in  abatement  the  pendency 
of  the  prior  proceeding  or  the  bar  of  the 
prior  Judgm^;  but  no  such  pl«  was  mad^ 
and  there  Is  nothing  In  the  record  to  show 
that  such  Issue  was  In  any  way  before  the 
court  The  copy  of  the  prior  order  la,  how- 
ever, printed  In  the  record,  and  we  bnve  ex- 
amined it  and  find  that  It  only  Included  the 
account  of  appellant  as  trustee  op  to  S<qitem- 
ber  1, 1888.  This  order  w  decree  was  afflnn- 
ed  bera  Gardn^  v.  Stare,  67  Pac.  B.  The 
present  order  la  confined  to  matters  accruing 
after  September  1.  1898^  and  takes  the  bal- 
ance as  found  In  the  prior  order  as  m  basis; 
Hence  the  prior  order  In  no  way  settled  or 
determined  the  aoconnt  of  appellant  at  tms- 
tee  after  September  1,  1898. 

It  follows  that  the  order  should  be  affirmed. 

We  concur:   HAYNE3,  O.;  GRAY,  a 

PRR  CURIAM.  For  the  reasons  given  tn 
the  forgoing  opinion,  the  m^er  Is  affirmed. 

'  <1M  CaL  no 

PETALTTMA  PAV.  CO.  v.  StNGLET  et  aL 
(S.  F.  2,055.)* 

(Supreme  Court  of  CaliforDla.   June  20,  1002.) 

STREET  ASSESSMENT— OBJECTIONS— WAIVER- 
NEGATIVE  ALLEGATION— BURDEN  OF  PHOOr 
—CONCLUSIONS  OF  LAW— REVIEW. 

tOode  Civ.  Proc  S  1869,  provides  thst 
evidence  need  not  be  given  En  8n[>p.irt  of  a 
negative  allegation  except  when  suib  ulli'gHtioa 
Is  au  easeutial  part  of  the  rigbt  or  the  state- 
ment on  which  the  cause  of  action  or  defense 
Is  founded.  In  a  suit  to  euforce  the  lien  of  a 
street  assessment,  plaiutiff  aik-«eU  that  plana 
and  specilicatlons  and  estimateB  of  cost  bad 
not  been  required,  etc.  Held,  that  afflrmativc 
evidence  in  support  of  such  allegation  was  not 
necessary. 

2.  Where,  In  a  suit  to  enfMTe  the  lien  of  a 
street  assessment  a  finding  that  the  lien  waa 
valid  was  Included  among  the  fiodinffs  of  tact, 
such  finding  was  nevertheless  a  conclusion  of 
law,  so  that  a  specification  that  it  is  ajcsinst 
the  law,  and  tbat  the  findings  do  not  BUpiiort 
It  cannot  be  considered  on  appeal  from  an  or- 
der denying  a  motion  for  a  new  trial. 

3.  Kuforcemeiit  of  the  lien  of  a.sscasnieut  for 
street  improTeiQents  caouot  be  resisted  un  the 
ground  that  the  work  was  not  done  accord- 
ug  to  the  contract  where  that  obJectloB  wai 

■  RebearlDg  denied  Julr  U.  IMS. 
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not  mved  Iqr  appeal  to  tiie  dtj  council,  a> 
reqnind  bj  Act  Uardi  18,  188B. 

Commlsslonen'  decUdon.  Department  2. 
Appeal  from  iiipezior  conrt,  Sonoma  county; 
Albert  O.  Bunett  Judge 

Actltm  by  the  Fetalmna  Paving  Oompany 
asalnst  James  Slogiey  and  other*.  From  a 
Judgment  for  defendants,  plalntifl  anneals. 
BeTCKed. 

J.  P.  Rogera  (Gay  O.  Earl  and  Johnaon  ft 
Ebaw,  ot  counsel),  for  appellant  Uppltt  ft 
Llppltt,  for  respondents. 

SMITH,  O.  Judgment  was  rendered  for 
tbe  plaintiff  in  the  court  below,  but  on  mo- 
tion of  the  defendants  a  new  trial  was  grant- 
ed, from  which  order  the  plaintiff  appeals. 

The  suit  was  brought  to  enforce  the  lien 
of  a  street  assessment  The  complaint  is  In 
the  ordinary  fwrn.  setting  forth  the  ser^l 
acts  of  the  municipal  authorities  required 
by  the  law;  and  on  the  trial  all  Its  allega- 
tions were  admitted,  except  the  following,— 
corresponding,  respectlrely,  to  the  eighth, 
eighteenth,  and  twenty-nlntb  flndlnga  of  the 
court: 

"Sec.  T.  •  •  •  That  before  passing  the 
reaoIutltMi  for  the  construction  of  the  said 
work  or  Improvements,  plans  and  speclQca- 
ttons  and  careful  estimates  of  the  costs  and 
ezpensea  thereof  bad  not  been  required  by 
It  to  be  furnished  te  the  said  board  of  trus- 
tees by  the  city  engineer  of  the  said  city, 
Init  special  specifications  had  been  furnished 
by  him.   •   •  • 

"Sea  17.  •  •  •  That  the  plalntifl  did 
and  caused  to  be  done  all  the  work  In  said 
contract  aiid  speclflcatlons  mentioned,  and 
duly  performed  on  ita  part  in  every  respect 
the  said  "work  according  to  the  specifications 
and  the  terms  of  the  contract,  with  ita 
tenslona  of  tlmew  •  •  • 

"See.  26.  •  •  •  That  the  plalntlBf,  by 
virtue  of  the  said  act,  and  by  reason  of  the 
warrant  assessment  certificate,  and  dia- 
gram, and  of  the  various  acts  done  as  afore- 
said, has  and  bolda  a  lien  upon  the  lots  and 
parcel  of  land  above  described,  and  alleged 
to  have  been  separately  assessed  as  utore- 
said,  to  secure  the  said  several  sums  of 
money  so  separately  assessed  against  the 
aald  lots  and  parcel  of  land,  and  the  un- 
known owners  thereof,  as  above  set  forth, 
and  that  the  sums  are,  by  the  statute  in 
•ocb  cases  made  and  provided,  due  and  pay- 
able." 

These  allegatioiM  were  dented  by  the  de- 
fendants* answer,  bnt  found  to  be  true  by 
the  court 

The  ground  of  Oie  objection  to  the  eighth 
flndliv  1>  "the  evidence  does  not  show 
that  plans,  speclflcatloDs,  and  careful  esti- 
mates for  the  teld  work  were  not  required 
by  the  board  of  trustees  of  the  city  engi- 
neer," or  that  *^oy  special  apectflcatlona 
were  required  or  furnished  by  the  city  engi- 
neer for  said  work."  On  neilhur  of  these 


points  was  there  any  direct  evidence;  but, 
with  regard  to  the  first,  It  did  not  devolve 
npoD  the  plaintiff  to  prove  his  native  alle- 
gation (Code  OlT.  Proc  I  1869);  and  with 
regard  to  bodi  the  evidence  establishing  the 
plaintUTa  larlnia  fade  ease  was  (aasumlng 
the  facta  to  be  material)  snffident  to  supptnt 
the  finding.  The  objections  to  the  findings 
In  the  speclflcatlons  are  therefore  untenable, 
nor  Is  tile  contrary  argued  by  the  respond- 
ent But  hia  real  point  la  that  the  facts 
allied  and  found  are  inanffldent  to  support 
the  Judgment;  his  argument  being  that,  un- 
der the  provision  of  section  8  of  ttie  act 
"plans  and  apedflcatlons"  and  ^'estimates" 
prepared  by  some  one  are  essential  in  all 
cases,  and  by  the  dty  englneor,  when  re- 
quired by  the  councU.  But  the  statute  does 
not  admit  of  this  construction. 

The  objection  to  the  dghteenth  finding  Is 
equally  untenablft  The  evld«ice  constltu^ 
ing  the  plaintiff's  prima  fade  case  was  suffl- 
deut  to  sustain  It  Street  Improvement  Act 
S  12;  Blancfaard  v.  Ladd,  23  GaL  Dee.  41,  42, 
67  Pac.  131.  and  cases  dted. 

The  objections  to  the  twenty-ninth  finding, 
as  to  the  validity  of  the  plaintiff's  lien,  are 
also  notenable.  This,  though  contained 
among  the  findings,  is  merely  a  conclusion 
of  law  from  the  other  Acts  fonnd.  Accord- 
ingly, the  spedflcations  are  tiiat  It  Is  against 
law,  on  the  several  grounds  that  the  flnd- 
lnga do  not  sustain  It  that  the  complaint 
does  not  state  a  cause  ot  action,  and  that 
the  act  is  In  contraventim  of  the  fedwal 
and  of  the  state  constitution.  There  Is  noth- 
ing here  in  the  nature  of  a  specification  cS 
Insofildency  of  the  evidence;  nor  are  the  ob- 
jections reviewable,  on  a  motim  for  a  new 
trial,  on  the  ground  of  the  dedslons  being 
against  law.  Martin  v.  Matfleld,  49  Oal.  42; 
Bode  V.  Lee,  102  Gal.  586,  36  Pac.  936;  Bv- 
ana  v.  Paige.  102  Cal.  132;  Pierce  r.  WllUa, 
103  Oal.  93.  86  Pac.  1080;  Hall  T.  Susaklnd, 
120  GaL  669,  63  Pac.  46.  We  are  not  to  be 
nnderstood,  howerer,  as  holding  that  other- 
wise the  objections  are  such  as  would  re> 
quire  serious  consideration. 

The  only  point  remaining  to  be  considered 
la  the  alleged  nror  of  the  court  In  ref  aslng 
to  admit  testimony  that  the  work  was  done 
according  to  the  contract  But  on  this  point 
the  defendants  were  precladed  from  attack- 
ing the  assessment  by  their  falluro  to  appeal 
undor  section  11  of  the  act  Finlayson,  St 
By.  Law.  pp.  116,  117;  Fanning  v.  Levlaton, 
93  Cal.  18&  28  Pac.  943;  Warron  v.  Bldddl, 
106  Cal.  352,  39  Pac.  781;  Perlne  T.  Forbnsh. 
97  Cal.  300,  82  Pac.  226. 

We  advise  that  the  order  appealed  from  bs 
raveraed. 

We  conenri  HAT27ES,  0.|  ORAT,  OL 

PBB  CURIABf.  For  the  reasons  given  In 
the  foregoing  opinion*  the  order  appealed 
from  la  revei-sad. 
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KIMBALI.  T.  TEIPP.   (S.  F.  2307.) 

{Sapreme  Court  of  California.   June  23.  1902.) 

GIFT  CAUSA  MORTIS—CONSTRUCTIVB  TRUST^ 
BQUITASLB  HBLIEF— PARTIES-UUBIS- 
DI  CTI  ON— ESTO  PPE  L. 

1.  Deceased,  in  fear  of  death,  attempted  to 
CODT^  to  an  ageut  all  her  property,  and 
■tructed  him,  In  the  event  of  Iber  death,  to 
make  certain  gifts  to  othen  and  retain  the 
balance.  The  delivery  was  InsuQicieDt  to  con- 
•titute  a  gift  causa  mortla  as  to  a  part  of  snch 

£roiterty.  At  the  same  time  aha  ezecnted  to 
im  cwtain  conT^ances  of  land  and  assigu- 
meuts  of  mortgages.  Held,  that  these  convey- 
auces  and  assignments  created  in  the  agent  a 
coDstructiTe  trust,  and  did  not  constitute  a 
gift,  causa  mortia  of  the  realty,  and,  on  his 
appropriation  of  the  property  to  faia  own  nae^ 
anoald  be  set  aside. 

2.  Where  deceased,  la  tear  of  death,  execut- 
ed to  an  agent  certain  conTeyances  and  assign- 
ments of  mortgages,  to  be  disposed  of  by  him 
as  she  directed,  and  he  converted  such  prop- 
erty to  bis  owu  use,  relief  could  be  had  in  eq- 
uity, though  there  bad  been  no  fraud  in  the 
procurement  of  the  instruments. 

S.  Under  Code  Civ.  Proc.  %  providing 
that  tenants  iu  common  may  jointly  or  sev- 
erally commence  any  civil  action  to  protect 
tbeir  rights,  and  section  1452,  providing  that 
heirs  may  themselves,  or  jointly  with  the  ad- 
ministrator, maintain  an  action  for  posses-' 
■ion  of  the  real  estate,  but  that  they  shall  not 
be  required  to  do  so,  one  heir  alone  could  bring 
action  for  the  recovery  of  real  property  left 
hy  deceased. 

4.  Under  Const,  art.  6.  I  6.  and  Code  Civ. 
Pnc.  H  78,  392,  providing  tittat  an  action  to 
recover  real  property  shall  be  brought  in  the 
county  wherein  It  la  situated,  the  action  may 
be  brought  in  any  conaty  in  which  any  part 
of  the  land  lies. 

5.  An  action  by  an  administrator  to  recover 
persona]  property  conveyed  by  deceased  to  an 
agent,  where  the  legal  title  alone  was  involved, 
was  not  a  bar  to  an  actiou  in  equity  by  an  heir 
to  enforce  a  constructive  trust  in  certain  real 
property  conveyed  at  the  same  timei 

Commisstoners'  decision.  Department  2. 
Appral  from  superior  court,  Alameda  coiid^; 
W.  Z.  Greene,  Judge. 

Suit  by  Rachel  Kimball  against  W.  G. 
Tripp.  From  a  Judgment  for  plaintift,  and  an 
ord»  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Cary  Howard  and  Wellea  Whitmore,  for  ap- 
pellant Beddy,  Campbell  &  Metson,  Beed  & 
Nasbaumer,  and  F.  B.  Whitney,  for  reapond- 
ent 

SMITH,  O.  The  plaintiff  la  one  of  the 
belrs  of  Elizabeth  h.  Cook,  deceased,  and 
brings  this  suit,  on  bebalC  of  herself  and  co- 
heirs, to  Bet  aside  certain  conveyances  of 
lands,  and  releasee  of  interests  therein,  and 
certain  asstgnments  ot  mortgages  made  to 
the  defendant  by  the  deceased.  The  plaintiff 
had  Judgment,  from  which,  and  from  an  or- 
der denying  his  motion  for  new  trial,,  the 
.dtfendant  appeals. 

^h9  case  Involves  the  same  general  trans- 
action as  was  Invc^ved  tn  the  case  of  Knight 
T.  Tripp,  121  Oal.  674,  54  Pac  267,  to  which 
reference  may  be  made  for  a  fuller  state- 
ment of  the  circumstaDces  of  the  case  than 
we  deem  It  necessary  to  give  here.  The  ma- 


terial facta  of  the  ease  an  Resented  by  fh« 
following  allegations  of  tbe  comiAaInt,  wblcb 
are  found  by  tbe  court  to  be  tme:  The  de- 
ceased, in  her  lifetime,  was  tbe  owner  of  tba 
real  property  and  cboses  In  action  describ- 
ed In  tiie  complaint,  and  also  of  tbe  otber 
persoqal  ptaperty,  conslsttaig  of  deposits  in 
bank  and  other  Items,  of  fb6  Talue  of  910.- 
802.13^  which  was  recovered  by  tbe  adminis- 
trator In  the  former  suit  The  convinces 
and  assignments  In  qnestlon  were  made  on  the 
3lBt  day  of  May.  1805;  and  It  la  alleged  and 
found  with  regard  to  them  that  oa  the  day 
named  the  deceased  "was  In  great  fear  and 
peril  of  deatbt  and  *  •  •  believed  she 
was  so,  and  so  believing,  and  so  In  fear  of 
death,  then  and  there  dld^  app(4nt  and  consti- 
tute W.  O.  Trtpp,  the  defoidant,  her  agent, 
and  did  then  and  there  purport  to  convey  and 
attempt  to  convey  and  transfer  to  bim,  as 
such  agent,  all  of  her  said  property,  real  and 
personal,  and  did  then  and  there,  contempOTa- 
neously  with  such  purported  and  attempted 
conveyance  and  transfer,  orally  Instruct  said 
IVlpp  [the  defendant],  In  the  event  of  her 
death  occurring,  to  make  the  following  di»- 
posltlon  of  her  said  proper^,  to  wit:  [Here 
follow  Instructions,  being  substantially  as  set 
out  In  the  report  of  the  former  case,— 121  CaL 
677,  and  54  Pac.  2GS;]  and  that  all  prop- 
arty  remaining  after  said  Instructions  were 
carried  out  said  Tripp  was  further  instructed 
to  retain  for  himself.  That  then  and  there 
said  [deceased]  did  transfer  and  deliver  to 
said  ♦  •  •  Tripp  certain  of  sold  proi>- 
erty,  and  attempted  to  transfer,  convey,  and 
deliver  tbe  whole  thereof  to  him  as  gifts 
causa  mortis  Cor  the  persons  so  designated  by 
ber  Instructions.  That  none  of  said  glfta 
sought  to  be  made  as  aforesaid  were  ever  In 
ber  lifetime,  or  at  all,  delivered  to  the  said 
persons,  except  as  hereinbefore  stated.  "Hiat 
tbe  said  Elizabeth  U  Cook  died  <hi  tbe  14th 
day  of  June.  1895."  These  findings,  which 
are  not  attacked  by  the  speclflcatl<»is,  brln^ 
the  case,  we  think,  within  tbe  authority  of 
the  decision  In  Knight  v.  Tripp,  supra.  This 
is  clearly  tbe  case  with  reference  to  the  as- 
signments of  the  notes  and  mortgages,  whidt 
come  directly  wltbln  the  decision.  Nor  do 
we  think  tbe  principle  of  the  decision  Is  less 
applicable  to  the  conveyances  of  land.  The 
lands  were  conveyed  on  the  same  trusts  as 
tbe  personal  property,  and  the  only  distinc- 
tion betvreen  the  two  classes  of  transfers  la 
that,  under  the  provisions  of  the  law.  coa- 
veyances  of  land  are  subject  to  the  rule  that 
an  express  trust  can  be  created  only  by  writ' 
Ing.  But  these  provisions  have  no  applica- 
tion to  trusts  created  "by  operation  of  law" 
(Civ.  Code,  S  852),  of  which  we  think  the  case 
here  is  one.  The  position  of  the  appellant  oa 
this  point  is  that,  as  there  was  no  fraud  In 
the  procurement  of  the  conveyances,  the 
plaintiff  can  have  no  relief.  But  assnmlnic 
the  absence  of  fraud  <tbough,  In  view  of  the 
defendant's  relation  to  the  grantor  as  her 
ogenU  this  can  hardly  be  assume^  it  does 
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not  follow  tiliat  equity  cannot  afford  relief. 
Tbe  deeds,  tt  l»  foniid,  were  made  to  the 
defendant  dmply  as  her  agent,  and  were 
ttanefore  taken  by  him  In  trust  for  tacr;  and, 
thougb  tbe  trust  wae  not  ezivesBed  in  writ- 
ing, equity  will  not  permit  the  defendant  to 
«onTert  the  property  to  hbi  cmi  me,  eaxxbaaj 
to  the  Intention  of  the  parties  and  to  ttie  con- 
Hdfflice  reposed  In  him.  "Tbe  doctrine  is 
-tx>th  novel  and  startling  which  lestrlctB,  In 
matters  of  fraud.  Its  Jurisdiction  orer  the 
■operation  of  written  Instramenta  to  those 
cases  where  the  fraud  has  been  committed 
In  their  creation.  If  maintained.  It  will 
•awe^  away  Its  heretofore  admitted  Jnrls- 
■dlctlDn  In  an  infinite  Tarlety  of  cases,  of  al- 
most daily  occnrratee,  -where  the  tmuA  al- 
leged consists  in  the  use  of  Instmments  en- 
iered  Into  npon  a  mntnal  oonSdence  between 
-tbe  parties.  Fnnd  In  their  nse  la  as  nmch  a 
■groimd  for  the  Interposition  of  equity  as 
Ikand  bt  ttieir  creatton.  There  is  no  distlne- 
ilon  in  tiie  {Hdndple  upon  which  the  Juris- 
dfctlon  Is  asserted  In  the  two  cases.  In  both 
ttere  is  the  same  abuse  of  confidence^  and 
tnm  both  the  same  Injury  resnltsi"  Fierce 
T.  BoUnsMi,  13  GaL  127.  &&  the  case  dted, 
Ihe  instrument  involTCd  was  a  deed  absolute 
In  Its  terms,  shown  by  pared  evidence  to  have 
'bem  Intended  as  a  mntgage^  But  the  prin- 
ciple applies  equally  to  other  cases.— as,  Cor 
example,  to  the  cases  Invohred  in  Hulti  t. 
Wright  16  8erg.  &  B.  846^  16  Am.  Dec;  676^ 
and  Oliver  v.  Oliver.  4  Rawle,  144,  26  Am. 
See.  123.  dted  in  flie  principal  case,  and  In 
niompscai'B  Lessee  t.  White,  1  DaO.  <7a.)  42^ 
1  L  Bd.  206,  1  Am.  Dec.  2B2.  In  the  last, 
-which  is  a  very  InstmctlTe  case^  tiie  subject 
la  fuUy  dlsenased.  Another  example  is  tiiat 
«f  the  purchase  of  an  outstanding  title  by  a 
tmant  In  oommcm.  considered  In  Slandernie 
v.  Sdnnon,  88  Cal.  44,  where  It  Is  said: 
**Wliere  the  dicnmatances  vt  ft  transaction 
are  such  Uiat  the  person  who  takes  the  title 
to  property  cannot  be  permitted  to  atjoy  It, 
in  whtde  or  in  part,  witbout  necessarily  TbH 
latlng  some  princlpfe  of  equity,  a  cooBtructlTe 
trust  win  be  raised  for  the  party  entitled  In 
equity  to  Its  beneflrial  enjoyment'*  which  is 
-the  same  principle  lliat  at  law  governs  the 
action  for  money  had  and  received.  This 
principle  has  not  always  bem  consistently 
applied  by  the  courts,  but  in  this  slate  it  has 
■been  held  applicable  to  cases  whne  there 
were  fiduciary  relations  between  the  parties, 
as  in  UUs  case.  Alanla  v.  Oasenave.  91  Gal. 
4flC  27  Pac-  621:  Brison  v.  Brison,  76  OaL 
1125, 17  Pac.  689.  7  Am.  St  Rep.  18&;  Feeney 
Howard,  TB  Cat  625.  21  Pac.  984,  4  li.  R. 
.A.  826^  12  Am.  St  Bep.  162.  And  the  defend- 
ant comes  directly  vrithtai  this  restricted  ap- 
plication of  the  doctrine.  There  is  also  anoth- 
w  princ^le  upm  which  the  rule  may  be  sus- 
tained, which  is  that  In  such  cases  goierally, 
and  In  this  case  especially,  there  Is  an  entire 
failure  of  consideration.  Olv.  'Oode,  |  1688, 
snbd.  2  et  seq.;  Knight  T.  ItlpA  121  OaL  aSl, 
4MFac2ah 


Other  points  urged  by  the  appeHant  are  de- 
fect of  parties  plaintiff,  want  of  Jurisdiction 
of  the  court  to  render  Judgment  as  to  the 
Los  Aivdes  county  property,  and  estoppel 
by  the  Judgment  In  the  former  suit  But 
none  of  these  objections  are  tenable.  The 
plaintiff,  as  one  of  several  tenants  In  common, 
was  entitled  to  maintain  tiie  action.  Ocide 
CiT.  Proc.  M  8S4.  1452.  It  la  therefore  un- 
necessary to  consider  the  application  ot  sec- 
tion 382,  Oode  Qv.  Proc  As  to  the  queatloD 
of  Jurisdlctl(Hi,  assuming,  without  deciding, 
that  the  provisions  of  tbe  Code  and  of  tbe 
constltutloa  dted  apply  to  cases  et  this  kind, 
yet  under  them  the  action  may  be  brought 
In  any  county  in  which  part  of  the  land  af- 
fected by  the  action  Is  situated.  Const  art 
6,  I  5;  Oode  Olv.  Proc.  H  78^  892.  On  the 
questlim  ot  estorod,  tiie  spedfic  ground  of  the 
objection  Is  that  a  suit  havli^  been  brought 
by  the  admlnlstratn'  for  the  recovoy  of  the 
personal  property  in  this  state,  and  a  lecovery 
had,  a  suit  for  the  remainder  of  liie 
ty  cannot  now  be  maintained  dther  by  the 
heirs  or  the  admbilstrator.  But  the  causes 
ot  action  in  the  two  cases  are  different  Tbe 
former  suit  was  to  recover  possession  of 
tain  personal  property,  and  the  legal  tltte 
«ily  was  involved,  aiw  iwesoit  suit  la  In 
equity  to  enforce  a  constructive  trust 

We  advise  that  the  Judgment  and  order  a|^ 
pealed  from  be  affirmed. 

We  iBaacur:  OBAX,  ai  OOOPBB.  a 

PBB  OUBIAM.  For  tbe  reasons  given  In 
the  foregolns  opinion,  the  Judgment  and  ot' 
der  appealed  from  are  affirmed. 


on  OaL  <U> 

FLOBBNOB  et  at  v.  HELU8  et  at   (a  r 

2.09a) 

(Sopreme  Court  of  Calif  orula.  Jane  20.  1902.) 

CONVBRSnmT-COHPLAINT-SDTiriOnBHOT— 
OENBRAL  DBHDSBOR^ARTIBS. 

1.  A  compIaiDt  in  convernoD  ailing  that  a 
certain  aaaociatioD  of  which  plaintiffs  are  mem- 
bers has  a  membership  of  about  200,  and  that 
iflaistiffs  prosecute  the  action  on  behalf  ot  the 
ossodatioD  and  Its  members,  makes  a  case 
within  Code  Civ.  Proc.  fi  382,  providing  that 
wh»e  the  parties  are  numerous,  and  it  is  im- 
practicable to  bring  all  'before  the  court  one 
or  more  may  sue  for  all. 

2.  Under  Code  Civ.  Proc.  il  430.  434,  sped- 

S'ing  irrounds  of  demurrer  to  a  complaint,  in- 
□dtng  defects  of  parties,  and  declaring  that. 
If  no  objections  be  talceu  either  by  demurrer 
or  answer,  they  must  be  deemed  waived  ex- 
cept as  to  the  questions  of  jurisdiction  and 
Element  of  a  cause  of  action,  a  general  de- 
murrer admits  snffidency  of  parties. 

3.  A  romplaint  in  converuon  brongbt  by 
members  of  a  certain  onion  against  Its  former 
officers  and  a  certain  other  society,  alle^ng 
that  while  such  former  officers  were  In  posses- 
sion of  its  property  they  wrongfully  appro* 
prlated  and  transferred  it  to  tbe  other  sodety. 
and  afterwards  withdrew,  and  were  "no  longer 
members  or  officers  of  the  association,"  and 
Bskine  for  the  value  of  the  property  so  con- 
verted, and  not  the  recovery  of  the  property, 
was  coed  scainst  general  demnrrer. 


Digitized  by  Google 


430 


60  PACIFIC 


REPORTER. 


(CaL 


Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  If^ancisco. 

Action  by  J.  G.  Floreuce  and  otiiers  against 
John  B.  A.  Helms  and  others.  From  a  judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plAlntlfEs  appeal  Reversed 

Welles  Whltmore,  for  appellants.  Albert 
M.  Armstrong,  tor  respondents. 

HENSHAW,  J.  Plaintiffs  sought  to  re- 
cover from  defendants  the  sum  of  $4,750, 
Talue  of  certain  personal  property  which  tlie 
complaint  charges  the  defendants  with  hav- 
ing converted  to  their  own  use.  Defendants 
Interposed  a  general  demiurrer  to  the  com- 
plaint The  demurrer  was  sustained  hy  the 
court  without  leave  to  amend.  From  the 
judgment  follow;ing  this  demurrer  plaintiffs 
appeal. 

The  essential  allegations  of  the  complaint 
are:  That  the  Retail  Grocers'  Protective 
Union  of  San  Francisco  is  an  association  with 
a  membership  of  about  200;  that  the  plain- 
tiffs are  members  of  the  association,  and,  the 
membership  being  large,  plaintiffs  prosecute 
the  action  on  behalf  of  the  association  and 
all  the  members  thereof.  The  plaintiffs  are 
thus  shown  to  be  proper  parties  to  prosecute 
the  action  {Code  Civ.  Proc.  §  382).  and,  In- 
deed, the  sufHcleney  of  the  parties  Is  admitted 
upon  the  demurrer  {Code  Civ.  Proc.  §§  430, 
434).  The  action  Is  in  conversion.  It  char- 
ges that  certain  named  defendants  were  all 
of  tiie  oIHcers  of  the  association,  and  as  such 
officers  were  In  possession  of  the  property  of 
the  association,  subject  always  to  the  orders 
and  dlrectloDs  of  the  association;  that,  while 
so  In  possession  of  the  property,  they  wrong- 
fully and  unlawfully  appropriated  it  to  their 
own  use.  The  Retail  Grocers'  Association  of 
San  Francisco  is  made  a  party  defendant  by 
proper  averment,  and  It  is  charged  that  the 
defendant  officers  transferred  and  delivered 
the,  property  to  the  Retail  Grocers'  Associa- 
tion; that  the  Retail  Grocers'  Association, 
knowing  the  facts,  wrongfully  took  and  ac- 
cepted the  property,  and  paid  no  considera- 
tion therefor.  Since  this  conversion,  the  de- 
fendant offleers  have  withdrawn  from  the  Re- 
tall  Grocers'  Protective  Thiion,  and  ceased  to 
be  members  and  officers  thereof.  It  Is  fur- 
ther charged  that  the  Retail  Grocers'  Pro- 
tective Union,  represented  by  these  plaintiffs, 
demanded  from  the  defendants  and  each  of 
them  the  return  of  the  property,  and  that  they 
have  failed  and  refused  to  return  It.  Judg- 
ment Is  sought,  as  has  been  said,  for  the 
value  of  the  property  so  wrongfully  converted, 
for  damages  and  Interest. 

From  the  opinion  of  the  court  which  sus- 
tained defendants'  demniTer,  and  which  opin- 
ion is  embodied  In  their  brief.  It  appears  that 
the  court  viewed  the  action  as  one  for  the 
recovery  of  apeclflc  property,  and  held  that 
the  allegation  that  the  officers  of  the  associa- 
tion had  withdrawn  from  it  and  ceased  to  be 
mcmbei-8  and  officers  of  It,  "anunmted  to  a 


mere  conclusion  of  law,  not  sufficient  to  raise 
any  issue  of  fact."  It  therefore  held  that, 
"as  it  nowhere  sufficiently  appears  that  said 
defendants  are  no  longer  directors  or  trus- 
tees, or  that  others  have  been  elected  and 
qualified  In  their  places.  It  most  be  presumed 
that  said  defendants  are  still  directors  or 
trustees.  In  such  event,  said  defendants 
would  be  entitled  to  the  custody  of  the  prop- 
erty of  said  association."  The  conclusion 
drawn  was  that  the  association  could  not 
seek  to  maintain  an  action  to  recover  from 
Its  officers  or  trustees  property  which  was  In 
their  rightful  possession.  But  the  demurrer 
in  this  case  Is  general,  and  If  it  be  conceded 
that  the  allegation  that  the  defendants  have 
withdrawn  from  the  association,  and  ceased 
to  be  members  and  offlcera  therebf,  could 
have  been  more  aptly  worded,  nevertheless  H 
is  a  sufficient  allegation  upon  general  demur- 
rer. But  more  Important  than  this  Is  the 
fact  that  the  complaint  does'  not  seek,  on  be- 
half of  the  association,  to  recover  property 
of  the  association  rightfully  in  the  possession 
of  the  trustees,  or  to  recover  any  specific  prop- 
erty at  all.  It  seeks  damages  because  the 
trustees  have  unlawfully,  and  without  consid- 
eration, disposed  of  the  personal  propa^  of 
the  association,  and  the  amount  of  the  dam- 
ages Is  prcHierly  charged  to  be  the  Talue  of 
the  property  so  converted. 

The  judgment  appealed  from  Is  therefore 
reversed,  with  directions  to  the  trial  court  to 
overmle  defendants'  demurrer. 

We  concur:  McFARLAND,  J. ;  TEai- 
PLE,  J. 


<U6  Cal.  62S) 
In  re  ROSS'  ESTATE.    (S.  P.  3,052.) 

iRupreme  Court  of  California.   Jtue  21.  1802.) 

TRIAL— EXCEPTION— WATVER—POWER  OF  AT- 
TORNEY—PARTIES BOUND. 

On  the  hearing  of  a  petition  for  distribn- 
tinn  of  an  estate,  the  legatees,  whose  iuterests 
were  common,  were  represented  by  two  dif- 

femit  attorneys,  and  a  stipulation  was  en- 
tered of  record  that  an  objection  or  exception 
on  behalf  of  one  of  the  legatees  shonld  be 
deemed  to  be  in  behalf  of  all.  Daring  tbe 
hearing  cei'tain  letters  were  received  over  the 
objection  and  exception  of  the  legatees. 
Thereafter  oounael  who  offered  the  letters- 
stated  that  he  bad  doubts  as  to  their  admimi- 
bility,  and  desired  to  withdraw  them  unlaM 
opposing  counsel  waived  their  objections. 
The  attorney  representing  some  of  the  legatees, 
and  who  had  examined  all  the  witnesses,  ond 
managed  the  conduct  of  the  case  for  the  lejra- 
tees,  then  stated  that  he  had  examined  the 
letters,  and  had  uo  objection  to  their  all  goini: 
in.  The  attorney  for  the  other  legatee  made 
no  objection  to  such  statement.  Had,  that  tbo 
objection  and  exception  to  the  admission  of 
the  letters  were  waived  as  to  all  the  legatees. 

In  banc.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  V.  GcAey^ 

Judge. 

Application  to  prove  an  exception  to  the 
admission  In  evidence  of  certain  letters  on 
the  hearing  of  a  petition  tor  distribution  of 
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the  Mtate  ot  lomBh  Bom,  deceaaed.  Appll- 
eation  doled. 

Oca  G.  Bargtat,  api^leant  Vogdaanff 
ft  Batomi  and  OaTln  If cNabk  for  nq^ndent 

PKR  OUBIAM.  TUB  la  an  application  to 
proT«  an  «xccption.  Tbe  proceeding  waa 
one  arialiv  npon  tbe  bearing  of  a  petition  for 
distribntion,  and  tbe  preaent  apidicatlon  la 
based  upon  a  ruling  of  tbe  court  admitting 
cOTtain  letters  In  evidence.  Mr.  George  C 
Sargent  represented  one  derlaee,  and  Messrs. 
Campbell  &  Metson  r^resented  certain  otb- 
er  devisees.  Messrs.  Vogelsang  &  Brown 
and  Gavin  McNab  represented  tbe  intoreets 
Imposed  to  ibe  aforesaid  devisees.  Various 
objections  were  made  by  counsel  represent- 
ing tbe  devisees  to  tbe  admission  of  these 
letters  in  evldenee,  and  exception  taken  to 
the  ruling  of  tbe  court  in  admitting  them. 
Thereafter,  npon  a  Bubsequent  day  of  tbe 
trlaU  counsel  who  offered  tbe  letten  In  evi- 
dence addressed  the  court  as  follows:  "If 
your  honor  please,  there  is  a  preliminary 
matter  which  we  wish  to  call  to  yotir  atten- 
tion. We  are  In  doubt  as  to  the  admissibil- 
ity In  evldenee  of  tbe  Plnkerton  letters,  and 
I  desire  now  to  withdraw  them  unless  oppos- 
ing counsel  waive  their  objections  to  tbe 
same.*'  In  answer  to  this  statement,  J.  O. 
Campbell  stated  to  tbe  court:  "We  have  no 
objections  to  sll  the  Plnherton  letters  going 
in.  I  have  examined  them."  Mr.  Brown 
then  stated:  "I  wish  that  to  go  down  In 
the  record.  Mr.  Reporter,  please  put  that 
down  In  the  recaxA."  Thereupon  Mr.  J.  0. 
Campbell  replied:  "It  may  go  down  In  tbe 
record."  It  Is  now  claimed  by  the  aforesaid 
George  O.  Sargent  that  the  waiver  made  by 
tbe  aforesaid  Campbell  waa  not  broad 
enough  to  Include  his  client  In  other  words, 
It  is  claimed  that  Campbell  bad  no  authority 
to  waive  the  exception  to  the  admission  of 
these  lettOT  aa  far  as  bis  (Sargent's)  client 
waa  cone^ned,  and  this  claim  presents  the 
real  question  at  Issue  here.  Let  us  look  at 
tbe  facts  as  disclosed  by  tbe  return  of  the 
Judge,  and  tbe  affidavits  accompanying  It 
It  fully  appears  by  the  records  that  the  In- 
terests of  tiiese  various  devisees  represented 
by  J.  C.  Campbell  and  George  0.  Sargent 
were  entirely  a  common  lutereBt,  and  at  tbe 
commencement  of  the  trial  the  following 
stipulation  was  entered  upon  tbe  record: 
"Here  it  was  stipulated  that  an  objection  or 
exception  on  behalf  of  one  of  the  devisees  or 
legatees  should  be  deemed  the  objection  or 
exception  of  all  the  devisees  or  legatees."  It 
Is  further  shown  that  said  Campbell  exam- 
ined all  of  the  witnesses,  and  managed  tbe 
conduct  of  the  case;  that  said  Sargent  was 
present  during  the  trial,  and  consulted  and 
advised  with  said  Campbell;  that  these  at- 
torneys, as  far  as  appearances  could  deter- 
mine, were  acting  Jointly  in  the  conduct  of 
the  case;  and  that  said  Sargent  was  present 
at  the  time  when  Campbell  made  tbe  waiver 
«C  tbe  eiceptloiit  and  made  no  objection  of 


any  kind  thereto^  Under  the  foregoing  dr- 
cumstances,  this  court  agrees  with  tbe  trial 
court  in  holding  that  Sargent's  client  la 
bound  by  the  waiver  made  by  Attorney 
Campbell,  and  that  therefore  the  action  of 
the  trial  Judge  in  refusing  to  allow  the  ex- 
ception to  be  incorporated  In  tbe  bill  of  ex- 
ceptions was  proper. 
The  application  is  denied. 

BBATTT,  0.  J.  I  concur  In  the  Judffment 
As  to  the  qucRtlon  whether  Mr.  Sargent  waa 
present  at  tbe  time  when  Mr.  Campbell 
made  the  waiver,  there  Is  an  Issue  of  fact 
which  has  not  been  determined.  He  claims 
that  be  was  temporarily  absent  from  the 
court  room  at  that  time,  and  bad  no  oppor- 
tunity to  object  But  whether  he  was  actu- 
ally present  or  not  I  think  he  should  be 
bound  by  Mr,  Campbell's  waiver.  His  tem- 
porary absence  from  the  court  room  during 
the  trial,  considering  the  manner  In  which 
the  proceeding  bad  been  conducted,  must 
have  been  upon  at  least  a  tacit  understand- 
ing that  during  sucb  absence  Mr.  Campbell 
was  to  protect  tbelr  common  tntoeata, 


(136  CrI.  «7U) 

SALCIDO  V.  BOBERTS.    (Sac.  938.) 

(Sui)reme  Court  of  California.   June  25,  1902.) 

SLEGTIONS— BALLOTS— INTENTION  OF  VOTKR 
^IDENTIPYINQ  HARKS. 

1.  Where  balloU  have  the  name  of  "H." 
written,  not  in  the  blank  column,  where  the 
law  directs,  but  under  the  words  "JuBtice  of 
the  Peace,'*  in  the  Bepublican.  Democratic,  or 
Prohibition  column,  they  are  invalid,  aa  beat^ 
lag  distinguishing  marks. 

2.  Where  a  baflot  t>ears  a  cross  opposite  the 
name  of  a  candidate  for  auperTisor,  but  also 
contains  the  name  of  aaotner  in  the  blanV 
column  under  the  heading  "For  Superrisor." 
it  caunot  be  counted  for  either,  under  Pol. 
Code,  I  1211,  proridinr  that  if  a  voter  maika 
more  names  than  there  are  persons  to  be 
elected  to  an  offlce,  or  for  any  reason  the  vot- 
er's choice  as  to  any  ofBcs  cannot  be  detw- 
mined,  the  ballot  shall  not  ba  counted  tor  snch 
office. 

3.  Where  a  voter  has  written  a  name  under 
the  wOTda  "For  District  Attomer.'*  b  the 
blank  column,  and  stamped  soother  name  for 
district  attorney  in  anotner  column,  and  then 
attempted  to  mb  out  the  writinx,  leaving  a 
cousplcuoas  mark  on  ths  ballot  the  ballot  is 
invalid. 

4.  Where  a  voter  has  stamped  both  "Tea" 
and  "No"  after  a  proposed  constitutional 
amendment,  and  then  partiallr  rubbed  out  the 
cross  aftw  "Yes,"  the  ballot  is  invalid,  as 
bearing  a  distinipiishtnK  mark. 

5.  A  ballot  is  luvalid  when  a  cross  has  been 
Stamped  twice  after  the  name  of  a  cnndidate. 

9.  A  ballot  is  Invalid  where  a  cross  has  becm 
■tamped  after  names  written  in  the  blank 
column. 

Proceedings  by  J.  Salcldo  to  contest  tbe 
election  of  J.  W.  Boberts  to  the  office  of  su- 
pervisor of  district  Na  1  In  Andreas  town- 
ship. Calaveras  county.  From  a  Judgment 
tor  defendant  affirmed  in  d^rtment  («7  Ptc 
1077),  contestant  appeals.  Revoaad. 
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J.  A.  Louttt,  Ira  H.  Reed,  and  F.  J.  So- 
linsky,  (or  appellant.  NIcol,  Orr  &  Nutter 
and  J.  P.  Snyder,  for  respondent 

BEATTY,  C.  J.  This  Is  an  election  con- 
test. Upon  a  canyass  of  the  returns  the 
board  of  supervisors  found  that  the  appel- 
lant had  received  252,  and  the  respondent 
250,  votes  for  the  office  of  supervisor  of  San 
Andreas  township,  Calaveras  county,  and 
issued  their  election  certlflcate  accordingly. 
Upon  a  recount  of  the  ballots  In  this  proceed- 
ing the  court  decided  that  the  appellant  bad 
received  hut  22G  legal  votes,  and  that  the 
respondent  had  received  228.  A  judgment 
was  accordingly  entered  In  favor  of  the  lat- 
ter, from  which  the  defendant  prosecutes 
this  appeal. 

1.  The  court  erred  In  counting  for  respond- 
ent the  eight  ballots  numbered  17,  21,  30,  48, 
53,  5C  72,  and  80.  They  each  bear  what  has 
been  held  to  be  a  distinguishing  mark.  The 
name  of  Halley  was  written,  not  in  the  blank 
column,  where  the  law  directs  that  It  shall 
be  written,  but  under  the  words  "Justice  of 
the  Peace,"  in  the  Republican,  Democratic, 
or  Prohibition  column.  So  written,  It  could 
not  be  counted,  and  served  no  purpose,  un- 
less to  Identify  the  ballot.  It  was  a  legal 
mark,  but  In  an  Illegal  place,  and  therefore 
Invalidated  the  ballot,  under  the  principle 
decided  In  the  several  cases  referred  to  in 
the  late  case  of  Patterson  v.  Hanley,  6S 
Fac.  821,  Q75,  and  there  followed. 

2.  The  court  also  erred  In  counting  ballot 
No.  55  for  respondent  It  contained  a  cross 
■tamped  opposite  the  name  of  respondent  In 
the  proper  place,  but  it  also  contained  the 
name  "J.  J.  Halloy,"  written  in  the  blank 
column  under  the  heading  "For  Supervisor, 
District  Na  1"  (San  Andreas  township).  It 
cannot  be  said  for  wbicta  party  the  voter  In- 
tended to  vote,  and  the  ballot  should  not 
have  been  counted  for  either.  PoU  Code,  fi 
1211. 

We  diaeoTer  no  other  error  In  the  mllnga 
of  the  court  upon  the  defendant's  objections, 
but  the  deduction  of  the  8  votes  above  spec- 
ified from  the  total  of  228  1^1  votes  found 
to  have  been  cast  for  respondent  nec^arlly 
Involves  a  reversal  of  the  Judgment  unless 
It  should  appear  that  at  least  8  of  respond* 
ent's  exceptions  are  well  taken.  Of  the  bal- 
lots objected  to  by  respondent  we  think  that 
No.  14  should  not  have  been  counted  tor  ap- 
pellant The  voter  had  written  a  name  un- 
der the  words  "For  District  Attorney,"  In 
the  blank  column.  He  had  also  stamped  the 
name  of  A.  I.  McSorley  for  district  attorney 
In  the  Democratic  column.  It  he  had  left 
It  In  this  condition,  It  would  have  been  valid 
in  all  respects,  except  that  It  could  not  have 
been  connted  for  any  one  for  the  office  of 
district  attorney;  but  the  voter  attempted 
to  rub  out  the  written  name,  and  succeeded 
In  rendering  it  illegible,  but  at  the  same 
time  left  a  conspicuous  mark  on  the  ballot, 
by  w^lilch  It  might  easily  have  been  Identi- 


fied. To  count  this  ballot  was  error.  It  was 
likewise  an  error,  for  the  same  reas(»i,  to 
count  ballot  No.  S7  for  appellant.  The  voter 
had  stamped  both  "Yes"  and  "No"  after  a 
proposed  constitutional  amendment  bluA  had 
then  partially  rubbed  out  the  cross  after 
"Yes."  Ballots  No.  20  and  No.  32  wero 
properly  rejected.  On  each  ballot  the  croK» 
had  been  stamped  twice  after  the  name  o' 
a  candidate.  Famham  v.  Boland,  134  CaL 
161,  66  Pac.  200,  360;  Patterson  v.  Hanley, 
supra.  Neither  did  the  court  err  In  rejecting 
ballots  No.  41  and  No.  82,  upon  each  of 
which  the  cross  was  stamped  after  names 
written  In  .  the  blank  column.  This  was  pla- 
cing the  stamp  in  an  Illegal  place  within  the 
principle  of  the  above-cited  cases.  This  dis- 
poses of  ail  the  exceptions  which  the  re- 
Bprndent  has  referred  to  In  his  argumentr 
and  leaves  the  appellant  an  apparent  major- 
ity of  8  votes. 

The  Judgment  of  the  snpflrlor  court  1b 
therefore  reversed,  and  the  cause  remanded. 

Weconcur:  HARRISON.J.:  QARODTTE; 
}.;  VAN  DYEE,  J.;  REN8HAW.  J. 

(136  Cal.  605> 

HOWLIN  V.  CASTRO  et  al.    (S.  P.  2,211.) 
(Supreme  Court  of  California.   Jane  20,  1902.) 
CONTRACTS— RESCISSION— FRAUD—COMPLAINT 
— SUFFICIENCY  TO  SUPPORT  PINDINOS. 

1.  Allegations  lu  a  complaint  setting  up  an 
agreement  that  defendant  would  live  with  and 
properly  care  for  plaintiff  during  bis  life,  and 
tiiat  after  bis  death  defendant  should  have 
plaintiff's  farm,  and  that  as  a  secuiity  to  de* 
fendant,  and  fully  believing  he  would  per- 
form his  part  of  the  agreement,  and  as  a  part 
of  such  agreement,  plaintiff  execatcd  a  deed, 
and  delivered  it  to  a  third  person,  to  be  de- 
livered to  defeudant  on  plaintiff's  death,  are 
sufflcieot  to  support  a  finding  that  the  deed 
was  delivered  pursoant  to  the  alleged  agree- 
ment. 

2.  Plaintiff  conld  Tescfnd  an  agreement  that 
defendant  shonld  have  his  farm  at  his  death 
in  consideration  of  living  with  and  properly 
caring  for  him  until  then,  and  recover  a  deed 
Kcecuted  as  security,  and  left  with  a  third  per- 
son to  be  delivered  to  defendant  at  plaintiff  s 
death,  on  proTiug  defendant's  willful  failure 
to  perform  nia  part  of  the  agreement,  without 
alleging  w  proving  fraud. 

Gommlsdoners*  dedslon.  Department  2. 
Appeal  from  superior  conrt,  Monterey  conn- 
ty:  N.  A.  Dom,  Jndge. 

Action  by  Jasper  HowUn  against  Thomas 
Castro  and  J.  W.  Rowling.  From  a  Judgment 
tor  plalntlfC,  Castro  appeals.  Affirmed. 

H.  Ia  Bradford  and  W.  M.  Pence,  for  ap- 
pellant Dougherty  &  Lacey,  for  respond- 
ent ■ 

OniPMAN,  C.  The  court  made  the  follow- 
ing findings:  (1)  Plaintiff  is,  and  since.  De- 
cember 1,  1804.  has  been,  the  owner  In  fee 
of  the  land  in  question.  (2)  In  the  month  of 
March,  1805,  plaintiff  and  defendant  Castro 
made  an  oral  agreement,  Castro  agreeing  "to 

\  2.  8m  Contracti,  vol.  U,  Gflai.  Dig.  i  1174 
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personally  em  for  and  attend  upon  plalntUC 
as  long  B8  the  latter  sbonld  live,  wtttaoot  cmt 
or  expense  to  plaintiff."  (S)  Plaintiff  ageeeH 
with  Castro^  "upon  full  parfOTmanee  by  Gas* 
tro  of  his  said  agreedient.  pUUnUfl  would  con- 
vey  to  Castro  said  real  innperty  at  the  deatii 
of  plaintiff.''  (4)  On  May  16^  iSaS,  plaintiff, 
at  Castro's  solicitation,  and  upon  his  rep- 
resentation "that  wlttiont  any  writing  he 
would  be  unprotected  in  his  said  agreement  in 
the  event  of  plalntUCs  death,  and  not  other- 
wise, signed,  executed,  and  af^owledged  a 
certain  writing,  in  tfom  a  deed  conv^ring 
to  said  Castro  said  real  property,  and  hy 
agreement  made  between  plaintiff  and  said 
Castro  dn  said  16th  day  of  Bfay,  ISdS,  and 
not  otherwise,  said  writing  was  placed  in  the 
hands  of  defendant  Bowling,  with  lustmc- 
tlons  to  deliver  the  same  to  the  defendant 
Castro  upon  plalntUTs  death."  09  Bald  writ- 
ing Tras  so  executed  and  deUvered  to  Bow- 
ling in  reliance  upon  Castro's  said  promise 
tluit  he  would  care  Im  plaintiff  during  plain- 
tiff's  natural  life.  Plaintiff  did  not  intend  to, 
nnd  did  not  in  fact  part  witii  the  ccmtrol  orer 
said  writing,  and  did  not  coitvey  or  Intend  to 
convey  said  land  to  CaBtro  nntU  full  perform- 
ance 1^  Castro  of  his  said  agreement,  and 
■aid  writing  vras  placed  in  the  hands  of  Bow- 
ling **slmply  as  a  security  to  the  defendant 
Qistro,  should  he  perform  bis  said  agree- 
ment," and  that  it  was  rantually  understood 
by  both  that  said  agreement  of  Castro  *^ras 
a  condition  precedent  to  the  title  of  said  prop- 
erty passing  to  said  Castro."  (6)  Plaintiff 
did  not  make  a  deed  of  gift  to  Castro  for 
love  and  affection  as  a  omsideratlon,  or  for 
other  oonslderatlfm  than  above  set  fwth.  (T) 
Plaintiff  la  TQ  years  old,  in  feeble  health,  and 
"needed*  the  personal  attmdance  and  care  of 
a  faithful  servant,  and  It  was  the  Intention 
of  the  parties  to  the  contract  for  the  render- 
ing of  such  services  by  defendant"  It  was 
also  finuKl  that  defendant  has  not  Improved 
the  luroperty  as  alleged  In  the  answor.  (8) 
For  more  than  two  yeara  immediate^  preced- 
ing the  commencement  of  the  suit  Oastro 
"has  not  carried  out  his  agreement  to  care 
for  and  attend  npoa  jAalntlfl^  and  such  breach 
of  agreement  on  the  part  of  Oastro  has  not 
been  caused  by  any  fault  or  conseat  of  plain- 
tiff." As  conclusions  of  law,  the  court  fbnnd 
that  plaintiff  Is  entitled  to  a  decree  that  the 
-writing  described  In  tiie  complaint  he  rede- 
livered to  plaintiff;  that  philntlfl  be  relieved 
fn»n  his  agreement  to  convey  to  defendant 
Oastro  the  real  property  described  In  the  com- 
plaint Judgment  was  roidered  accordingly. 
I>efendant  Casti-o  appeals  from  the  judg- 
moit  and  from  the  order  denying  his  mo- 
tion for  a  new  trlaL  Certain  8pe<^al  Issues 
-woe  SQlnnltted  to  and  ausw»ed  by  a  Jury. 
The  court,  however,  dlsi^arded  the  answers 
of  the  Jury;  and  as  they  were  but  advisory, 
and  not  Undlng  on  the  court  we  must  treat 
tfaem  as  immaterlffi. 

Appellant  ■  Challenges  all  the  findings  as 
nnaupported  by  the  evidence  except  the 
89  P.— 28 


finding  as  to  placing  the  deed  In  the  hands 
of  Bowling.  It  is  also  claimed  that  th« 
pleadings  are  Insufficient  to  support  the  find- 
ings and  dedslon.  There  was  no  dennirr«r 
filed.  The  complaint  was  sufflcl«itly  definite 
as  to  the  alleged  agreement  between  tiie  par- 
ties, and  the  alleged  conditions  on  which  the 
deed  was  delivered  to  Bowling.  The  special 
issues  submitted  to  the  Jury  did  not  embrace 
all  the  Issues  In  the  case,  and  furnish  no 
conclusive  evidence  of  the  theory  on  irtilch 
the  case  was  tried.  The  complaint  alleged 
ttiat  plaintiff  delivered  the  deed  to  Bowling 
"fully •believing  that  said  defendant  would 
perform  his  part  of  said  agreement,  *  •  * 
and  as  part  of  said  agreement  with  miA 
Thomas  Castro,"  etc.  The  case  was  tried 
on  the  theory  that  the  deed  was  dtilvered 
pursuant  to  the  alleged  agreement  ^nd  not 
otherwise,  and  we  think  the  findings  within 
the  Issues  presented  hy  the  pleadings. 

It  Is  dbalmed  that  u  the  complaint  alleged 
fraud  on  Castries  part,  there  should  have 
been  a  finding  on  that  allegation;  further- 
more, that  the  complaint  would  not  state  a 
cause  of  actf<m  witiiout  the  auction  of 
fraud.— citing  Lawrence  v.  Oayetty,  78  Cat 
128,  20  Pac.  882,  12  Am.  St  Bep.  28.  In 
this,  appellant  errs.  It  was  not  necessary 
to  allege  or  ivove  fraud,  to  entitle  plaintiff  to 
relief,  and  hoice  It  was  not  error  1»  omit  a 
finding  on  this  allegation.  In  the  case  dted, 
fraud  was  alleged,  but  not  provm.  The  conrt 
said:  "It  must  be  borne  In  mind  ^t  the 
plaintiff  did  not  contract  to  convey  uptm  the 
performance  of  the  contract  on  the  part  of 
the  defendants.  Therefore  his  promise  was 
not  dependent  upon  th^rs.  Nor  was  then 
anything  appearing  In  the  deed,  or  In  the 
contract  under  which  It  was  madet  showing 
or  tending  to  show  that  a  compliance  with 
their  promises  was  regarded  as  a  condition 
subsequoit  or  that  a  failure  to  perform  on 
th^  part  should  In  any  way  affect  the  tltie 
conveyed  to  them. '  The  case  Is  precisely  the 
same  in  principle  as  If  the  plaintiff  had  con- 
v^ed  and  taken  a  note  for  the  purdiase 
money,  and  the  defendants  had  failed  to 
pay  the  mme."  It  appeared  In  that  case 
that  the  deed  was  executed  by  the  gnmtor 
and  delivered  to  the  grantee,  and  the  con- 
tract was  wholly  executed.  The  case  htion 
xm  Is  readily  distli^;ulshable  from  Lawrence 
T.  Oayetty.  There  Is  evidoice  tending  to  es- 
tablish the  following  facts:  Plaintiff  Is  75 
years  old  and  childless.  He  was  not  In 
good  health,  and  lived  alone  on  the  iffen>- 
Ises  in  suit  About  January.  1889,  he  em- 
ployed  Oastro  to  take  care  of  him,  which 
Castro  ffid  for  one  month,  and  was  paid  fl5 
for  his  services.  Plaintiff  testified:  "At  the 
end  of  the  month  I  told  Tommte  [Castro]- 
that  my  means  would  not  admit  of  me  keep- 
ing him  at  that  wages.  I  was  not  feeling 
well  at  that  time,  and  I  told  defendant  that 
tf  he  wonld  remain  with  me  during  all  my 
life,  and  take  care  of  me  and  look  after  my 
wants,  and  be  a  good  boy,  he  could  have 
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the  place  after  my  deatb.  He  said  he  would 
do  it  Some  time  after  this  the  defendant 
ropre.sented  to  me  that  he  was  miprotected 
in  his  agreement,  without  some  writing  on 
the  suliject,  and  •  •  *  he  asked  me  to 
redu(«  the  agreement  to  writing,  or  to  make 
a  deed  and  place  it  in  the  bands  of  somebody 
else.  At  his  earnest  solicitation,  I  agreed  to 
sign  a  deed  to  him-  of  the  premises  and 
leave  It  with  Mr.  Rowling.  There  was  no 
other  coDsideratiOD  for  the  deed  except  this 
agreement  of  his  to  care  for  me."  PlaiutifT 
had  not  known  Castro  prior  to  Becemher, 
and  was  not  related  to  him.  The  prop- 
erty was  of  the  value  of  $(J00.  The  deed  is 
dated  April  17,  ISOa,  and  was  acknowledged 
t>rfore  Rowling,  who  was  a  notary  public, 
and  was  on  that  day  left  with  Rowling,  with 
Instructicus  to  hand  it  to  Castro  after  plain- 
tiff's deatb.  The  deed  is.  In  form,  a  grant, 
bargain,  and  sale  conveyance,  and  purports 
to  be  for  the  consideration  of  ?10,  and  con- 
tains the  following  clause,  which  was  writ- 
ten by  the  notary  at  the  time  of  its  ac- 
knowledgment: "This  deed  to  be  left  in  care 
of  3.  W.  Rowling  until  my  death,  and  then 
to  be  delivered  to  the  party  of  the  second 
part  herein"  (Castro).  It  was  not  delivered 
to  Castro,  but  remained  w^ith  Rowling. 
Plaintiff  testified  that  for  a  year  from  the 
date  Castro  took  good  care  of  blm.  He  tes- 
tlfled:  "Then  he  Iwgan  a  course  of  abuse 
which  was  at  times  outragejus.  He  would 
abstract  things  from  my  trunk,  would  steal 
my  money,  would  stay  away  from  the  house 
all  night  many  times,  and  finally  married 
a  woman  who  by  common  repute  was  a 
•  and,  over  my  protests,  brought  h«f  to 
lire  in  the  bouse  I  was  occupying.  She  con- 
tinually quarreled  with  me,  called  me  'a  dir- 
ty old   '  repeatedly  in  the  presence  of 

Castro,  and  made  life  almost  unbearable. 
I  told  defendant  I  could  not  stand  such 
treatment,  but  be  would  simply  call  me  an 

'old  buck'  and  an  'old  ,'  and  ask  what 

I  was  going  to  do  about  it."  The  witness 
describes  much  other  ill  treatment  which  be 
could  no  longer  endure,  and  In  January, 
1899,  he  "pat  into  the  street  what  little  fur- 
niture Castro  claimed  as  his,  although  what 
be  claimed  as  his  was  only  some  odds  and 
ends  he  had  received  In  exchange  for  my 
things,"  and  Castro  from  that  time  had  no 
further  relations  with  plaintiff.  Witness  fur- 
ther testifled:  "I  would  have  brought  this 
suit  long  before  I  did.  but  I  did  not  want  to 
cause  a  scandal.  I  thought  I  would  try  to 
stick  it  out,  but  finally  it  became  impossible, 
and,  as  I  was  sick  in  bed,  something  had  to 
be  done.  Castro  failed  utterly  to  care  for 
Die  as  he  had  agreed."  The  trial  court  ac- 
cepted this  evidence  as  true,  and,  although  it 
was  contradicted  In  some  particniara,  we 
must  also  accept  it.  The  complaint  was 
filed  January  19,  1899.  There  is  no  snhstan- 
tfai  disagreement  as  to  the  conditions  on 
which  the  deed  was  left  with  Rowling. 
Castro  testified,  that  after  the  flrat  month, 


for  which  he  was  paid  fl5.  "he  b^ged  me 
to  stay,  and  said,  if  I  would  stay  and  take 
care  of  him  the  rest  of  his  life,  that  be 
would  give  me  the  place.  I  finally  consented 
to  do  so,  end  the  deed  was  made  by  Mr. 
Rowling  in  my  presence..  Mr.  Bowling  was 
to  keep  the  deed,  and  give  it  to  me  when 
Mr.  Howlin  died." 

Bury  V.  Young.  98  Cal.  446,  S3  Pac.  338, 
35  Am.  St.  Rep.  186,  Is  cited  by  both  parties. 
,  In  that  case  the  court  held  that  "the  grantw, 
upon  the  irrevocable  delivery  of  the  deed  to 
the  depositary,  thereupon  constitutes  such  de- 
positary the  trustee  of  the  grantee,  and  cre- 
ates in  himself  a  tenancy  for  life."  It  was 
also  held  that  the  Intention  of  the  grantor 
"In  making  the  delivery  is  a  question  of  fact, 
to  be  aolred  by  the  light  of  all  the  circum- 
stances Burronndlng  the  transaction."  The 
grantor,  while  suffering  from  a  paralytic 
stroke,  conveyed  his  real  estate  to  his  daugh- 
ters, and  gave  the  deed  to  one  Hazen,  "with 
Instructions  not  to  record  it,  but  to  ddlver  it 
to  the  grantees  upon  his  death."  The  lowv 
conrt  had,  on  sufficient  evidence,  found  as  a 
fact  that  the  grantor  "parted  with  all  do- 
minion over  said  deed,  and  reserved  no  right 
to  recall  It  or  to  alter  Its  provisions,  or  to 
have  or  enjoy  any  other  or  further  Interest 
In  said  premises  than  to  hold  the  use  there- 
of until  his  death."  There  were  no  condi- 
tions, precedent  or  subsequent,  attached  to  or 
accompanying  the  delivery,  as  considerations 
for  the  deed.  The  grantees  were  daughters 
of  the  grantor,  to  whom  he  would  naturally 
desire  the  property  to  go  at  bis  death;  and 
an  inference  as  to  Intention  might  be  drawn 
from  that  fact,  as  well  as  from  the  physical 
condition  of  the  grantor,  importing  impend- 
ing death,  which  cannot  be  drawn  wtiere  the 
grantor  and  grantee  are  strangers,  without 
the  tie  of  kinship,  and  where  the  grantor  can- 
not be  said  to  anticipate  immediate  or  early 
dissolution.  In  the  case  here  the  circumstan- 
ces Justified  the  finding  of  the  court  that 
there  was  no  intention  on  plaintlfTs  part  to 
convey  Irrevocably,  or  to  deliver  the  deed  un- 
conditionally. Both  grantor  and  grantee  un- 
derstood perfectly  the  terms  of  the  agree- 
ment, and  the  conditions  on  which  the  gran- 
tor executed  the  deed,  and  both  acted  on  the 
agreement  it  was  not  essential  to  the  rights 
of  either  party  that  the  depositary  should  be 
fully  Informed  of  the  agreement  undo"  whitA 
he  received  the  deed,  nor  did  failure  to  In- 
form him  thereof  preclude  proof  of  the  inten- 
tion of  the  parties.  Besides,  Castro's  agree- 
ment was  an  obligation  to  perform  personal 
service,  and  could  not  be  specifically  enforced. 
Civ.  Code,  S  3300;  King  v.  GUdersleeve.  79 
Cal.  SOi,  21  Pac.  961;  Grimmer  v.  Carlton, 
93  Cal.  189.  28  Pac.  1043.  27  Am.  St  Rep. 
171;  Thurber  v.  Meves,  119  Cal.  35,  BO  Pae. 
100.3,  61  Pac.  536.  The  rule  admits  of  an  ex- 
ceptinn  where  there  has  been  full  or  substan- 
tial porfomiance.  Thurber  v.  Meves,  supra. 
But  here  the  evidence  shows  nouperformance 
by  the  grantee;  and,  even  though  he  alleged 
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and  testlfled  to  «  irillliisiHai  to  perfonn  hi* 
part  ot  the  agreement,  It  was  not  ancb  an  ob- 
ligation as  xtlalntlff  could  enforce^  and  hence 
the  court  was  -warranted  In  flTlng  Its  judg- 
ment on  the  flndlnga.  Grimma  t.  Carlton, 
supra;  Thomas  Thomas,  2A  Or.  251.  83 
Pac.  566.  The  learned  judge  who  wrote  the 
(4>Inlon  ttt  Thmnas  Thomas  quotes  from 
BcclesiaBtlcus  xxxlU,  19^28,  In  suppwt  of  the 
decision.  The  authority  may  be  apocryphal 
rather  than  canonical,  bat  It  Is  good  enough 
to  be  Inspired,  U  not  so  recognized,  and  Is 
worthy  a  place  In  our  legal  literature.  I 
qoote  the  passage:  "Give  not  thy  son  and 
wlf^  thy  brother  and  friend,  power  over  thee 
vUle  tbon  llrest,  and  give  not  thy  goods  to 
another,  lest  tt  repent  tbee^  and  thou  oitreat 
for  the  same  again.  As  long  as  tbon  llveet 
and  bast  breath  In  thee,  give  not  thyself  oyer 
to  any.  For  better  It  Is  that  thy  diildren 
sfaould  seek  to  thee,  than  that  thou  s^ouldst 
stand  to  their  courtesy.  In  aU  thy  worlu 
keep  to  tbyaelf  the  pre-eminence^  leave  not  a 
•tain  on  thine  honor.  At  the  time  when  thou 
•halt  end  thy  days  and  finish  thy  life,  distrib- 
ute thine  Inheritance." 

Appellant  contends  that  plaintiff's  remedy 
Is  for  damages,  as  was  held  In  King  r.  Oll- 
dersleeve^  supra;  but  It  was  so  held  because 
the  contract  was  executed,  the  deed  dellvov 
ed.  and  the  grantor  looked  only  to  the  agree- 
ment of  the  grantee  to  pay  the  consideration. 

It  is  also  claimed  that  it  was  error  to  allow 
the  recital  at  the  close  of  the  deed  to  be  de- 
nied. This  daose  Is  In  entire  harmony  with 
the  testimony  of  both  parties,  and  there  was 
no  attempt  to  disprove  what  tbls  clause  of 
the  deed  declared.  The  proof  went  to  the 
agreement  and  consideration  for  the  deed, 
and  the  conditions  under  which  the  depos- 
itary held  the  deed.  It  was  admissible  to 
show  these  facts. 

The  Judgment  and  order  should  be  affirm- 
ed. 

We  concur:  HAYNBS^  0,;  ORAT,  OL 

PER  OURZAH.  For  the  reasons  given  In 
the  foregoing  <qiInlon,  the  Judgment  and  w- 
der  are  afllrmed. 

(136  Cal.  662:  ' 

PBOPLB  «x  rel.  ATT0RND7  OE^NBRAL  ▼. 

WHEELER.    (Sac  078.)^ 

(Supreme  Court  of  California.   Juoe  28.  1902.) 

OOUNTIBS—PHTSICIAN  FOR  POOR— OFFICII 
ALIBN  INCCHBBNT— CONSTITUTION. 

LCoaiity  GovemineDt  Act  (St  1897,  p.  4G8) 
f  Bubd.  OL  aathorizes  the  btwrd  of  sape^ 
visors  to  maiDtain  boipitaU  and  poortioases, 
and  to  appoint  suitable  frradnatea  in  medicine 
-  to  attend  the  lodigent  sick.  Beld,  that  the 
position  of  a  pbfsldan  appointed  by  the  auper- 
rison  within  county  soTemment  act  is  not  an 
office,  and  an  alien  u  not  disqualified,  under 
Pol.  Code,  I  841,  ptoTldIng  that  no  alien  shall 
hold  an  office. 

2.  Const,  art.  11.  i  6,  makes  It  tiie  doty  of 
the  legislature  to  provide  for  the  election  of 
aouatr  officers,  and  fix  their  terms  of  officii 

'  '  IMiwrtnE  «»l«d  Julr  &  Utt 


,  thehr  dnties,  and  th^  salaHea  or  compensation. 
County  Goyerument  Act  (St.  1897,  p.  458)  | 
25,  Band.  .1,  anttiorizes  the  board  of  snpenriscHY 
to  maintain  hospitals  and  pooriioosee,  and  to 
appoint  BOitabie  graduates  iu  medidne  to  at- 
tend the  indigent  Blck.  Held  that,  if  the  stat- 
ute shonld  he  construed  as  mabinfr  the  pot^ition 
of  a  physician  appointed  thereunder  an  office. 
It  would  be  uuconatitttttonaL 

Oommlssloners'  decision.  Department  2. 
Appeal  from  superior  cour^  Plumas  county; 
O.  E.  McLaughlin,  Judge. 

Quo  warranto  by  the  people,  on  the  rela- 
tion of  the  attorney  general,  to  oust  J.  S. 
Wheeler  from  the  office  of  hospital  physician 
of  Plumas  county.  From  a  judgmmt  for 
defendant,  plaintiff  appeals.  Affirmed. 

Tlrey  U  Ford,  Atty.  Gen.,  and  W.  S.  Webb^ 
for  aro^Uant  U  N.  Peter,  for  respondent 

SUVFB,  Ol  ^Is  Is  a  suit  In  the  nature  ot 
quo  warranty  to  oust  the  defendant  from  the 
office  described  In  the  complaint  as  that  of 
"county  physician,"  or,  as  otherwise  describ- 
ed, "the  office  of  hospital  physician  of  Plumas 
county."  Judgment  was  entered  for  the  de- 
fendant aa  demuirer  to  the  oon^tlalat,  and 
the  i^alntiff  appeals. 

The  defendaot,  who  is  a  graduate  in  medi- 
cine, was  appointed  by  the  board  of  supervl- 
Kws  under  subdivision  S  of  section  25  of  the 
county  government  act  of  1887  <St  18i)7,  p. 
4SS),  to  attend  to  the  indigent  sick  and  de- 
pendent poor  of  the  county,  and  to  the  pa- 
tients  in  the  county  hospital;  and  the  ground 
of  objection  to  his  appointment  Is  that  he  is  an 
alien,  and  therefore,  under  the  provtsloos  of 
section  an  of  the  PoUtlcal  Code,  disqualified 
to  hold  office.  The  only  question,  therefore, 
in  the  case  is  whether  the  position  to  which 
the  defendant  was  appointed  Is  an  office  with- 
in the  meaning  of  the  term  as  used  In  the  aei^ 
tlcm  of  the  Political  Code  cited.  This  quea> 
tlon,  we  think,  must  be  answered  in  the  neg- 
atlve.  By  the  provisions  of  the  act  In  ques- 
tion, the  board  of  supervisors  is  authorized 
**to  construct  or  lease,  officer,  and  maintain 
hospitals  and  poorbouses,  or  otherwise  In 
their  discretion  provide  for  the  care  and  main- 
tenance of  the  Indigent  sick  and  dependent 
poor  of  the  county";  aod  It  is  provided  that 
**the  board  •  •  *  Bhaii  appoint  some  suita- 
ble person  to  take  care  of  and  maintain  sncb 
hospitals  and  poorbouses,  and  shall  also  a^ 
point  some  suitable  graduate  or  graduates  in 
medicine  to  attmd  to  such  Indigent  sick  and 
dependent  poor,  and  to  the  patients  In  such 
hospitals  and  powhouses."  Under  these  pro- 
visions  of  the  law.  It  la  wlthto  the  power 
of  the  board  to  employ,  not  one  physician 
only  (as  provided  In  the  corresponding  provi- 
sion of  the  county  government  act  of  1883; 
cited  by  the  attorney  general),  but  as  many 
as  the  board  to  its  discretion  may  deem  nec- 
essary. Nor  la  the  power  of  the  tioard  limit- 
ed to  the  appointment  of  a  physician  or  phy- 
sicians with  more  or  less  permanent  tenure^ 
It  Includes  also  tbe  power  to  employ  physt 
dans  for  temporary  purposear-a»  to  case  ti 
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epidemics,— or  to  con  tat  siCk  peraons,  oat- 
side  the  bospltals  or  poortKnises,  who  cannot 
otherwise  be  cared  for.  It  Is  clear,  tbrarefore, 
—as  also  from  the  sobordlnate  natore  of  thdr 
dntles,  and  othor  circumstances,— that  the 
phTsldans  employed  most  he  reipirded  as 
mereir  the  servants  or  onployfis  of  the  board, 
to  which,  by  the  law,  the  general  function  of 
caring  for  the  Indigent  sick  Is  committed. 
This  conclusion  Is  supported  by  Uie  decision 
of  this  court  In  McDantel  t.  Tuba  Co^  14 
CAt  444,  and  also  In  Orlndley  t.  Santa  Ons 
Oo.  <CaI.)  4  Pac  881,  both  Inrolvlng  statu- 
tory proTlalooa  not  materially  differing  from 
those  of  the  county  government  act  of  1897. 
In  each  at  the  cases  cited.  It  was  hdd  that 
the  board  of  snperrlsorB  could  not  remove  the 
physician  «nployed  daring  the  term  fixed  by 
the  contract  of  employmoit;  which  would 
not  have  be«i  the  case  had  tiie  appointee  been 
an  officer.  Pol.  Code,  S  8T9;  CosaX.  art  20;  I 
18.  In  the  case  first  cited,  the  act  constroed 
was  that  of  185S,  which  simply  provides  for 
the  employmoit  ot  a  graduate  physician, 
without  prescribing  tiU>  term  of  his  nnploy- 
ment  or  his  duties  or  compmsatlon  OSt.  185S, 
p.  08,  if  the  sole  dlflereoce  between  the 
act  and  the  act  now  undw  consideration  be- 
ing that.  In  the  former  act,  the  power  to  pre- 
scribe the  duties  of  the  ph^dan  Is  earpressly 
given,  while  In  the  latter  it  Is  only  Implied 
(Orindl^  V.  Santa  Crna  Goi^  nipra),— a  dlffC9>> 
ence  quite  immaterial.  In  the  Latter  case* 
the  statutory  provisions  Involved  were  those 
of  section  4040^  of  the  Political  Code,  subd. 
6t  which  simply  devolves  upon  tJte  1»ard 
of  supervisors  the  duty  '*to  provide  for  the 
cere  and  maintenance  of  the  indigent  sick  m 
othwwlse  d^>end«it  poor  ot  the  county.^ 
But  this  clearly  implies  the  power  to  employ 
medical  aid  for  the  former;  and  the  provi- 
sion, therefore,  differs  from  tiie  county  gov- 
«nm«it  act  and  the  act  of  1SS5  only  in  not 
Imposbig  on  the  appointee  the  qualification 
of  being  a  graduate  In  medicine.  The  case  at 
bar  comes,  we  think,  within  the  authority  of 
these  decisions.  The  case  dUF««  materially 
from  that  Involved  In  People  v.  Harrington, 
OS  Cat  258,  the  only  case  In  which  it  has 
been  held  that  the  physician  appointed  by 
the  board  of  supervisors  is  an  officer.  Hie 
«et  there  involved  was  the  act  <^  1860.  r^at- 
ing  to  Yuba  county,  as  amended  in  1878;  and 
that  act  not  mly  designates  the  title  of  the 
<^cer,  but  "fixes  the  term  for  which  he  shall 
-be  appointed,  provides  for  bis  term  of  office, 
And  prescribes  his  duties,"  and  also  his  com- 
pensation. There  Is  nothing  in  the  act  now 
under  consideration  to  Indicate  an  Intoitlon 
■on  the  part  of  the  l^l^ture  to  create,  or 
xathet  to  provide  for  the  creation  of,  an 
tnddlnite  number  of  offices;  and  the  con- 
trary Is  Indicated  by  the  failure  of  the  act 
to  designate  as  offlcov  the  physicians  em- 
ployed, or  to  give  them  a  distinctive  name^ 
^  to  fix  their  terms  of  ot&CA,  or  to  prescribe 
their  dudes  or  compensations. 
It  may  he  added  that,  U  the  act  couU  bo 
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tiins  construed,  It  would  be  deaily  anconstl- 
tutlonal;  for  the  effect  of  the  act  vnnild  then 
be  to  delegate  to  the  board  oC  snpervisors  tlie 
power  to  create  an  indefinite  nombv  of  pub- 
lic offices,  with  varying  duties  and  compensa- 
tion; which  cannot  be  r^iarded  as  within  the 
constitutional  powers  of  the  legislature.  "The 
legUature  cannot  commit  to  the  dlscxetitm 
of  others  the  Important  function  of  creatliig 
imbUc  offices  In  unlimited  or  Indefinite  num- 
ber." Ford  T.  Board,  81  GaL  87,  22  Fttc.  278; 
FerreU  v.  Board,  86  CaL  415,  24  Fac.  86B. 
Btill  m«e  obviously  wonld  this  be  the  ease 
if  the  BUMMsed  office  be  regarded  as  a  county 
office,  as,  **lf  an  office  at  all,"  it  should  be 
(Pet^le  T.  HarrlngbHi,  68  CaL  26(9.  For, 
with  relation  to  county  offices,  It  Is  tlie  consti- 
tutional du^  of  Ibe  leglflta.tnre,  not  only  to 
provide  tar  tiie  election  of  tiie  officers,  but 
also  to  fix  their  trains  of  office,  to  presarlbe 
their  duties,  and  to  regulate  their  salaries  w 
compoisation,  and  this  doty  could  not  be  del- 
egated to  the  board  of  snpervisors  or  others. 
Const  art  11,  I  5;  Yentura  Ga  t.  Chiy.  112 
Gal.  70^  44  Pac.  488;  BS  Dorado  Go.  r.  Melsa, 
100  Oal.  274,  S4  Fac.  716;  FarreO  t.  Board, 
86  GaL  41S,  410^  24  Pac.  868;  Los  Angela* 
Go.  T.  Lopes,  104  Gal.  258,  88  Pac.  42;  Peo- 
ple v.  Johnson,  86  CaL  4'nt,  31  Pac.  611; 
Donghoiy  t.  Austin,  94  CaL  601,  28 
884^  29  Pac.  1082,  16  L.  B.  A.  161;  Dwyer  T. 
Parker,  116  Gal.  U8,  47  Pac.  872. 
We  advise  that  the  Judged  be  affirmed. 

We  concur:   ORAT,  GL;  OOOPEB,  G. 

PBB  CDBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Jodgm^  to  af- 
firmed. 

■    '      ■  (136  Ctl.  «48) 

EPHRAIM     PACIFIC  BANE  et  si   (8.  F. 
2,945.)i 

(Supreme  Court  of  California.  Jnne  24,  1802.) 

RBCBIVERS-GOUPBNSATION-SETTLKHBNT  OF 
ACCOUNTS— BBS  ADJUDICATA— CORPORA- 
TIONS—DIRECTORS'  LIABIUTT. 

1.  It  is  competent  for  a  receiver,  on  bdng  a^ 
p<riDted,  to  agree  to  look  entirely  to  the  income 
of  the  property  for  compciisation,  and  such  an 
agreement  ia  a  comj^ete  defMiae  In  an  actUm 
hj  the  receiver  for  compeaaatlon  ■gw'nt  one 
of  the  partiea  to  the-suit. 

2.  A  decree  settling  the  account  of  a  receiver 
after  dismissal  of  the  action  in  which  he  was 
receiver,  aud  allowinig  the  receiver  certain  com- 
pensation, without  fixing  the  liability  of  any 
person  or  fond  therefor.  Is  not  res  adjudicata 
as  to  the  liahllity  of  any  of  the  parties  to  tho 
action,  or  the  merits  of  a  defense  which  one  of 
them  prematurely  pleaded  in  the  proceeding  to 
settle  the  account. 

8.  The  compensation  allowed  a  receiver  Is 
properly  costs  of  suit. 

4.  When  Belt  is  brought  in  good  faith  by  an 
Insolvent  corporatiou  in  winding  up  its  afflalnk. 
costs  for  which  It  thereby  becomes  liable  ahoola 
be  paid  as  pr^erred  claims. 

6.  A  receiver  was  appointed  in  a  salt  by  an 
inaolvent  corptH^ation  to  anbject  certain  prop- 
erty  to  the  satisfaction  of  a  jodgment,  the  <U- 
rectors  of  the  corporation  acnng  in  good  faith 
in  bringing  the  snlt.  HM  that,  in  an  action  1» 
the  reoeivor  against  the  corporation  and  dt 
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rtvtoni  to  recoTez  his  compensation,  he  wss  not 
entitlod  to  a  personal  judgment  against  tbe 

directors.  • 

Comralsaioners'  decision.  Departintmt  1. 
Apj>eal  from  superior  court,  city  and  county 
<it  San  Francisco;  .Jolui  Hunt,  Judge. 

Action  by  S.  Ephralm  Against  the  PacUac 
Bank  and  others.  From  a  Judgment  tor 
plaintiff,  defendants  appeal.  Reversed. 

B.  D.  Sawyer  and  Roger  Johnson,  for  ap* 
pellants.  A.  Ererett  Ball,  tix  respondent. 

COOPER,  C.   Appeal  from  Judgment  and 
-order  denying  a  new  trial.  In  January,  IS&i, 
the  defmdant  corporation  commenced  an 
action  in  the  siqwrtor  court  of  Madera  coun- 
ty against  the  Uadera  Fmlt  &  Land  Com- 
pany. California  Savings  &  Loan  Society, 
nnd  other  defendants,  for  the  purpose  of  sub- 
JectlDg  a  large  tract  of  Tlneyard  land  and 
some  pK-sonal  property  to  a  Judgment  own- 
ed by  It.   Flalntlfl  was  appointed  receiver 
In  said  last-named  action,  took  the  proper 
oath,  and  entered  upon  the  discharge  of  hla 
duties.   At  the  time  of  the  cuinmenc^ent 
of  said  action  the  California  Savings  &  Loan 
Society  held  mOTtgages  upon  the  real  estate  so 
■sought  to  be  subjected  to  defendant  corpcnra- 
tion's  Judgment,  and  under  foreclosure  pro* 
ceedlngs  the  mortgaged  propwly  was  bM 
in  January,  1885,  and  purchased  by  the  said 
savings  and  loan  society.  The  plaintiff,  aft- 
er his  appointment  as  such  recover,  took  pos- 
session of  the  property,  and  held  such  pos- 
session nntil  March,  1S9S,  when  the  defend- 
ant herein  dismissed  the  said  action.  The 
plalntUTif  duties  as  receiver  then  ceased, 
and  he  no  longer  held  possession  as  receiver 
«f  said  real  estate  or  of  any  other  property. 
Thereaftor,  in  March,  1887,  plaintiff  filed  his 
-account  as  receiva-,  and  asked  that  it  be  set- 
tled and  allowed,  and  ordered  paid.  Notice 
was  given  to  defendant  corporation,  and  it 
Appeared  and  objected  to  the  JurisdlcticHi  of 
the  court  on  the  ground  that  the  action  had 
been  dismissed,  and  also  set  forth  an  agree- 
ment with  plaintiff  that  It  was  not  to  be  held 
liable  fw  any  expense  In  the  matter  of  said 
receivership.    The  court  held  tiiat  It  had 
Jnrlsdlction  to  settle  the  account,  and  made 
a  decree  settling  and  allowing  It,  for  97,886.- 
54,  In  favor  of  plaintiff,  but  did  not  fix  tiie 
liability  therefor  on  any  person  or  fond,  nor 
nm^ke  any  order  as  to  its  paymrait  The  de- 
fendant appealed  from  the  said  decree  set- 
tling siald  account,  and  this  court  affirmed 
the  decree,  h<rfdlng  that  the  court  retained 
Jurisdiction  after  the  dismissal  of  the  ac^ 
tioD  to  settle  the  account  of  the  receiver. 
Fadflc  Bank  t.  Hadaa  Fmit  Sc  Land  Co.,  124 
GaL  625,  67  Pac.  402.  Thereafter  the  pUiin- 
tur  commenced  this  action  against  the  do* 
fcaidant  corporation,  and  tiie  othn*  named 
defendants  as  trustees  and  directors  there- 
of, to  recover  the  amooint  so  allowed  In  his 
account  as  receiver.   The  court  below  sus- 
tained a  demurrer  to  the  complaint,  and,  up- 
on the  ^ure  of  plaintiff  to  amend.  Judg- 


ment was  entered  for  defendants.  Plaintiff 
appealed  from  said  Judgment,  and  this  (»urt 
held  that  the  court  below  erred  hi  sustain- 
ing the  d«nurrer,  and  that  the  complaint 
stated  facts  aufflclent  to  constitute  a  cause 
of  action.  Ephraim  v.  Pacific  Bank,  128  CaL 
fiS8,  62  Pac.  177.  After  tiie  remittitur  was 
sent  back,  the  plaintiff  amended -his  com- 
plaint to  its  present  form.  The  complaint 
now  alleges  that  plaintiff  was  ai^tointed  re- 
ceiver npon  the  petition  of  the  defmdants, 
and  at  their  reanest;  the  allowance  and  set- 
tiement  of  his  account;  that  no  property  nor 
funds  remain  in  his  bands  from  whidi  the 
amount  due  him  can  be  realised;  that  de- 
mand has  been  made  upon  defendants,  but 
th^  have  refused  to  pay  the  same,  and  the 
amount  remains  doe  and  nnpaid.  Judgment 
is  prayed  for  the  amount  allowed  in  the  nUt 
account,  vifh  Interest  The  defendants.  In 
their  answer,  alleged  afllrmatively  that  the 
plaintiff  Importnned  the  Pacific  Bank  to 
have  Mm  appointed  recover,  and  that  he 
promised  and  agreed  with  the  said  Pacific 
Bank  that  he  would  under  no  drcumatances 
make  any  claim  or  charge  against  said  bank 
for  his  services  or  expenses  as  such  r^ 
ceirer,  bat  would  look  solely  to  the  crops  and 
tncwne  from  the  lands  placed  In  bis  posses- 
sion for  his  compensation  and  expenses;  that 
thereupon  the  said  bank  consented  to  his 
appointment  upon  the  terms  of  said  agree- 
ment and  the  repress  condition  that  It 
should  be  onder  no  liability  tor  services  or 
expenses  to  said  recover. 

The  above  agreement  If  tme^  -would  coo- 
Btltnte  a  complete  defense  on  the  part  of 
these  defendants.  We  know  of  nothing  that 
would  prevent  a  party  desiring  to  be  ap- 
pointed receiver  from  making  such  an  agree- 
ment If  plaintiff  was  willing  to  aranme  the 
risk  of  getting  his  compensation  from  tiie  In- 
come or  proceeds  of  the  property,  and  made 
an  agreement  to  that  effect  fve  think  he 
should  be  held  to  his  agreement  The  de- 
fendants, knowing  the  property  to  be  mort- 
gaged, and  the  uncertainty  of  realizing  on 
their  Judgment,  might  have  been  perfectly 
willing  to  have  plaintiff  appointed  receiver, 
under  the  arrangement  alleged  in  the  answer, 
but  not  If  they  were  to  take  the  chances  of 
paying  heavy  costs  and  expoises  by  reason 
of  said  appointment  The  defendants  of-  - 
fered  erldeace  fw  tlie  purpose  of  proving 
the  agreement  as  allied  In  their  answer, 
but  the  court  sustained  plaintiff's  objections 
to  all  snch  offered  testimony,  and  In  doing 
so  deprived  defendants  of  practically  their 
only  defense.  It  Is  not  claimed  that  the 
evidence.  If  free  from  legal  objection,  would 
not  constitute  a  defmse  to  the  action,  but 
the  objection  is  attempted  to  be  Justified  up- 
on the  theory  that  the  defendants  were  con- 
cluded and  estopped  by  the  Judgment  in  Pa- 
dflc  Bank  t.  Madera  Fmlt  &  Land  Co.,  allow- 
ing the  account  of  the  plaintiff.  The  court, 
in  exclnding  the  evidence,  adopted  the  views 
contended  for  by  plaintiff,  and  bi  so  doing 
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erred.  It  Is  true  that  In  the  proceedlug  to 
settle  the  account,  after  the  action  Id  which 
plaintiff  had  been  appointed  receiver  had 
been  dismissed,  the  present  defendants  ap- 
peared and  set  up  the  same  agreement 
sought  to  be  proven  in  this  case.  The  rec- 
ord Is  silent  as  to  whether  or  not  they  of- 
fered any  evidence  at  said  time  in  support 
thereof,  but  it  is  plain  tbat  the  court  did  not 
determine  any  Issue  as  to  the  liability  of  de* 
fendants.  It  simply  settled  the  account,  and 
found  the  amount  due  the  receiver.  It  did 
not  find  that  any  one  was  liable,  and  evi- 
dently proceeded  upon  the  theory  that,  as 
the  action  had  been  dlsmiSBed,  it  had  no  pow- 
er except  to  settle  the  accounts  of  the  re- 
ceiver. This  was  the  view  adopted  here  on 
both  the  former  appeals.  In  the  case  In 
129  Cal.,  62  Pac,  it  la  said:  "It  was  not 
requisite  that  the  court  should  determine  in 
the  order  settling  the  receiver's  accoimt  who 
was  liable  to  him  for  these  expenses.  The 
plaintiffs  had  dismissed  the  suit,  and  there 
was  no  action  pending  in  which  a  Judgment 
could  be  rendered  against  any  one  In  favor 
of  the  receiver.  •  •  •  As  the  action  In 
which  he  had  been  appointed  had  been  dis- 
missed, bla  remedy,  after  the  court  had  set- 
tled his  account,  was  to  proceed  by  action 
against  the  parties  at  whose  request  he  had 
Incurred  the  expenses.  •  •  •  If  the  de- 
fendants herein  would  claim  that  the  linbllity 
for  tbeae  racpenses  is  against  the  defendants 
In  the  original  action  as  well  as  themselves. 
It  Is  a  matter  of  defense  to  be  pleaded  by 
them."  It  is  therefore  evident  that  the  court 
below  in  the  former  action  did  not  determine 
the  liability  of  these  defendants  In  allowing 
plaintiff's  account  That  was  the  view  of 
the  court  below,  and  the  Interpretation  placed 
upon  Its  cvder  by  this  court  In  the  two  ai>- 
pealfl  bsre.  The  plaintiff,  conceding  that  he 
made  the  agreement  as  alleged,  still  had  the 
right  to  have  his  account  allowed  and  set- 
tled. For  aught  that  appears,  from  the  mere 
order  settling  the  account,  the  receiver  might 
look  to  funds  in  tils  hands,  or  to  property 
upon  which  he  held  a  lien,  or  to  compensa- 
tion promised  by  other  parties  interested  in 
the  suit  in  which  he  was  appointed  receiver. 
The  plaintiff,  In  flllng  his  petition  for  the 
settlement  of  his  accounts  as  receiver,  did 
not  claim  that  defendants  alone  owed  him 
the  amount,  but  he  aald  "the  parties  hereto 
refuse  to  pay  the  same  <x  any  part  th'ereof." 
The  parties  included  the  d^endants  in  the 
action  in  which  plaintiff  was  appointed  re> 
ceiver.  In  his  petition  he  ashed  that  a  copy 
of  the  order  fixing  a  day  for  hearing  his  ac- 
count be  served  "upon  the  parties,  the  Pa- 
cific Bank  and  the  California  Savings  &  Loan 
Soclety.- 

The  question,  then.  Is  as  to  whether  the 
fact  that  d^endants,  in  the  settlement  of  the 
account  of  the  receiver,  set  up  In  their  an- 
swer a  c(mtract  which  was  not  material, 
which  In  DO  way  tended  to  coostitute  a  de- 
fense to  the  lettlement  of  the  account,  which 


did  not  tend  to  prove  any  Issue  passed  npon 
by  the  court,  and  which  tras  not  passed  upaa 
by  the  coOtt,  shall  preclude  them  from  aft- 
erwards setting  up  and  proving  the  contract 
In  an  action  in  which  It  Is  the  very  Issae  be- 
ing tried.  A  prior  Jodgmept  or  order  Is  not 
conclusive  unless  between  the  same  parties, 
and  as  to  the  Identical  questions  involved  in 
the  Issues  being  tried.  The  question  being 
tried  by  the  court  below  was,  as  to  whether 
or  not  defendants  were  liable  to  plaintiff  for 
the  amount  allowed  him  In  his  account  nils 
question  was  not  determined  In  the  decree  , 
allowing  the  account  If  so,  the  present  ac- 
tion Is  wholly  unnecessary.  Neither  did  the 
court  In  allowing  the  accoont  pass  npon  the 
question  as  to  whether  or  not  plaintiff  agreed 
not  to  lo6k  to  defendants  for  compensation. 
The  account  presented  no  such  Issue  or  claim. 
The  defendants,  without  any  Just  reason,  set 
up  the  contract  or  agreement  as  herein  alleg- 
ed; hut  being  outside  the  issues,  and  not 
passed  upon  by  the  court  below,  It  Is  not  res 
Judicata.  The  elementary  rule  in  tttls  class 
of  cases  Is  stated  in  section  1911,  Code  Civ. 
Proc.:  "That  only  Is  deemed  to  have  been 
adjudged  in  a  former  Judgment  which  ap- 
pears upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  in- 
cluded therein  or  necessary  thereto."  It  Is 
evident  that  the  liability  of  defendants  does 
not  appear  to  have  been  adjudged  upon  the 
face  of  the  decree  settlli^  the  acconnt,  nor 
was  their  liability  actually  or  necessarily  In- 
cluded therein. 

The  plaintiff  had  the  rlgbt  to  maintain  the 
action,  within  the  rule  in  GIselman  v.  Starr. 
106  Cal.  657,  40  Pac.  8.  If  he  should  obtain 
a  Judgment,  its  satisfaction  would  protect  the 
defendants  from  any  claim  by  the  assignee 
of  plaintiff. 

The  amount  allowed  the  receiver  as  com- 
pensation and  expenses,  if  a  charge  against 
defendant  corporation,  is  properly  costs  of 
the  suit.  If  the  corporation  is  liable,  the  re- 
ceiver should  he  paid  In  preference  to  general 
creditors.  No  question  is  made  as  to  the 
good  faith  of  the  defendants  who  are  direct- 
ors or  trustees  of  the  corporation,  and,  in 
case  expenses  are  necessarily  Incurred  by  the 
directors  In  winding  up  the  affairs  of  an  In- 
solvent corporation,  they  should  be  paid  as  a 
preferred  claim.  Any  other  rule  would  make 
the  directors  personally  liable  for  costs  In- 
curred In  good  faith  for  the  benefit  of  the 
creditors. 

The  Judgment,  if  otherwise  correct  should 
have  been  In  form  against  the  defen^nt  cor- 
poration, as  it  is  the  party  upon  whose  re* 
quest  and  in  whose  suit  the  receiver  was  ap- 
pointed. The  other  defendants,  as  directors 
of  the  corporation,  sbould  have  been  directed 
to  pay  the  Judgment  from  the  funds  of  the 
corporation  In  their  control  and  possession. 
In  other  words,  we  do  not  think  the  plaintiff 
would,  under  the  circumstances,  be  eutitied 
to  a  personal  Judgment  against  each  or  all 
of  the  defendants,  other  than  the  corporation^. 
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collectible  from  the  penwnal  assets  of  sncb 
director  or  directors. 

The  \iews  herein  expressed  render  It  un- 
neceasary  to  discuss  any  other  questions. 

The  judgment  and  order  should  be  revers- 
ed. 

We  concur:    SMITH,  O.;  GRAY,  O. 

PER  OURliM.  For  the  reasons  glren  In 
the  foregoing  opinlcm,  the  Judgment  and  or- 
der are  reversed. 


(41  Or.  479) 

TAYLOR  et  al.  v.  LAPHAM. 
(Supreme  Court  of  Oregon.    July  7,  1902.) 
AFPHAL— NOTICB— FIUNQ. 

1.  Under  Scss.  Laws  1901,  p.  78,  t  K,  provid- 
ing that  aa  ai>peal,  if  not  taken  at  the  time  of 
the  readitiou  of  the  judgmeot  or  decree  ap- 
pealed from,  shall  be  taken  by  serving  and  fil- 
ing the  notice  of  appeal  within  six  mouths 
from  the  eotrv  at  jnugment,  falliire  to  file  the 
notice  is  fatal  to  the  appeal,  tboni^  the  no- 
tice is  served. 

2.  Sess.  Laws  1901,  p.  78,  g  4,  providing  that 
where  a  party  gives  due  notice  of  an  appeal, 
and  thereafter  omits,  throuRh  mistake,  to  do 
any  other  act  necessary  to  perfect  the  appeal, 
the  judge  may  permit  the  performance  of  such 
act,  does  uot  authorize  the  judge  to  permit  the 
filing  of  the  notice  of  appeal,  when  sach  no- 
tice has  not  beea  filed  within  six  mooths,  as 
required  by  section  5;  such  filing  being  neces" 
sary  to  take,  and  not  to  perfect,  the  appeal. 

Appeal  from  circuit  court,  Klamath  coun- 
ty; Henry  L.  Benson,  Judge. 

Action  by  James  Taylor  and  others  against 
Gilbert  0.  Lapbam.  From  a  Judgment  for 
plaintiffs,  defendant  attempted  to  appeal. 
Dismissed. 

C.  A.  Cogswell,  for  the  motion.  A.  S. 
Hammond,  opposed. 

BEA^f,  C.  3.  This  Is  a  motion  to  dismiss 
an  appeal  because  the  notice  thereof,  al- 
though SCTved,  was  not  filed  within  six 
months  from  the  rendition  of  the  decree. 
After  the  six  months  had  expired,  the  appel- 
lant obtained  an  order  from  the  Judge  of 
the  court  below  permitting  him  to  file  the 
notice,  which  was  done  accordingly,  and  the 
only  question  Is  whether  the  court  acquired 
Jurisdiction  by  such  filing.  The  statute  pro- 
vides that  an  appeal,  If  not  taken  at  the 
time  of  the  rendition  of  the  judgment  or  de- 
cree appealed  from,  shall  be  taken  by  serv- 
ing and  filing  the  notice  of  appeal  within  six 
months  from  the  entry  of  the  judgment. 
Sess.  Laws  1901,  p.  78,  f  G.  This  statute, 
standing  alone,  plainly  makes  the  filing  of 
a  notice  of  appeal  as  essential  as  Its  service. 
A  similar  statute,  regulating  appeals  from 
justices'  courts,  has  been  so  construed.  In 
State  V.  Zingscm,  7  Or.  137;  Odell  v.  Got- 
frey,  13  Or.  4m,  11  Pac.  190;  Henness  v. 
Wells,  16  Or.  206,  19  Pac.  121.  But  It  Is 
argued  that  the  statute  referred  to  authorizes 
the  trial  court  or  jud^e  thereof,  or  the  ap- 
pellate conit,  to  extend  i>e  time  In  which 


the  notice  may  be  filed.  The  section  relied 
ou  provides  that  "when  a  party  In  good  faith 
gives  due  notice  as  hereinabove  provided  of 
an  appeal  from  a  Judgment,  order  or  decree, 
and  thereafter  omits,  through  mistake,  to  do 
any  other  act  (Including  the  filing  of  an  un- 
dertaking as  provided  In  this  section)  neces- 
sary to  perfect  the  appeal  or  to  stay  proceed- 
Inf^,  the  court  c»:  Judge  thereof,  or  the  ap- 
pellate court,  may  permit  an  amendment  or 
performance  of  such  act  on  such  terms  as 
may  be  just"  Sess.  Laws  1901,  p.  7S.  S  4. 
This  language,  by  It^  terms.  Is  confined  to 
such  act  as  may  be  necessary  to  perfect  the 
appeal  or  stay  the  proceedings,  and  does  not 
authorize  either  the  court  or  the  parties  to 
dispense  with  any  of  the  steps  necessary  to 
take  the  appeal.  The  statute  limiting  the 
time  In  which  an  appeal  may  be  taken  Is 
mandatory  and  Jurisdictional,  and  cannot  be 
waived  by  the  court,  nor  can  the  court  en- 
tertain any  excuse  for  not  complying  with 
Its  requirements.  2  Enc.  PI.  &  Prac.  230. 
The  statute  makes  the  serfrlce  and  filing  of 
the  notice  of  appeal  Indispensable  to  give 
this  court  jurisdiction  (Oliver  v.  Harvey,  6 
Or.  360),  and  an  appeal  is  not  taken  unless 
the  notice  Is  both  served  and  filed.  The  fil- 
ing, therefore.  Is  as  Important  as  the  serv- 
ice, and  both  are  required  to  be  done  within 
sis  months.  It  the  court  can  extend  the  time 
In  which  to  file  the  notice,  it  can  thus,  in 
effect  extend  the  time  In  which  an  appeal 
may  be  taken,  and,  mider  all  the  decisions, 
It  has  no  power  to  make  such  an  order. 
The  motion  to  dismiss  Is  therefore  allowed. 


(40  Or.  »S) 

CUmNO  et  aL  v.  SCHGRZIKGER  et  aL 

(Supreme  Court  of  Oregon.    Jane  90,  1902.) 

On  rehearing.  Modified. 

For  former  report,  see  68  Pac.  393. 

BEAN,  C.  J.  The  county  and  circuit 
courts  allowed  credit  in  the  settlement  of 
Cutting's  account  for  money  expended  by 
him,  in  the  support  maintenance,  and  educa- 
tion of  his  wards,  from  March  11,  1896,  to 
March  17,  1899,  and,  as  no  special  question 
was  made  by  appellant  as  to  the  time  dur- 
ing which  the  allowance  should  have  been 
granted,  the  court  did  not  examine  the  record 
upon  that  point,  naturally  assuming  that  tiie 
amount  only  was  In  question.  The  petition 
for  rehearing,  however,  calls  attention  to  the 
obvious  fact  that  16  months  of  the  time  cov- 
ered by  the  findmgs  of  the  county  and  circuit 
courts  was  after  Cutting  absconded  and  left 
the  state,  during  which  period  It  is  manifest 
he  did  not  contribute  anything  to  the  support 
of  his  wards.  The  findings  and  decree  ought, 
therefore,  to  be  modified  to  that  extent.  Mrs. 
Cutting  testified  that  all  the  children  lived 
at  home  from  the  time  Cutting  received  the 
appointment  as  guardian  until  he  left  the 
state,  with  the  exception  of  Katie,  who  was 
home  6  mouths  only.   Cutting's  account 
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OierefoR,  rtionM  be  credited  ftw  iiion«7 
pended  by  lilm  for  tbe  support;  malnteDance, 
and  edticatl<m  of  Katlo  for  8  montba,  and  20 
montbs  each  for  the  other  three  children,  at 
$7  a  moatli,  making  a  total  credit  of  (462, 
*2»tead  ot  |900.ao,  a>  allowed  by  tin  county 
and  dnrolt  courts.  TiM  ttxaux  opinion  will 
be  modified  In  tills  regard,  but.  In  all  ottaor 
respects  It  will  be  adbered  to.  68  Pac.  39S. 

The  court  did  not  undertake  to  state  tihe 
record  In  detail,  bat  only  the  substance  there- 
of. Whatever  may  be  said  of  the  sufflcleaicy 
of  the  allegations  In  ttie  petition  of  the  bonds- 
men, and  the  regularity  of  the  proceedings  la 
fha  connty  court,  there  was  ontalnly  aiong^ 
before  that  coart  In  tiie  petitions,  answers, 
and  leidles,  to  warrant  It  In  ezerdslng  its 
ondonbted  JnrlBdlctlon  to  settle  tlie  Mooonta 
tt  Ontting  as  guardian. 


(«l  Or.  in) 

SIMMONS  T.  OREGON  B.  00.> 

{Sapreme  Court  of  Oregon.    June  30,  1902.) 

BA2LBOAD8-FREIOHT  TRAINS— PASSENaSBfl— 
SBSENTIALS  OF  RBLATIONSHIP-IN- 
JURIB^LIABIUTY. 

1.  The  p&ymeDt  of  fare  or  posseeaion  of  a 
ticket  or  pass  is  not  essential  to  the  creation 
of  the  relation  of  passenger  and  carrier,  so 
far  OS  relates  to  the  carrier's  liaUlity  fbr  In- 
juries to  passengers, 

2.  Where  a  railroad  oompany  allows  pas- 
leugers  to  ride  on  regular  freight  trains,  but 
not  on  "extras,"  and  a  persou  in  good  faith 
boards  a  train  in  fact  an  "extra,"  out  iu  all 
appearances  similar  to  a  regular  freight,  and 
Is  allowed  by  the  conductor  to  ride  thereon, 
he  Is  to  be  regarded  as  a  passenger  to  whom 
the  companr  is  liable  as  a  carrier  for  in- 
•jories  received  while  on  such  train. 

8.  A  railroad  emplorfi  traveliDg  free  accord- 
ing to  his  contract  of  service,  but  on  his  own 

Envate  businesH,  and  when  his  time  is  bta  own, 
I.  so  far  as  relates  to  the  company's  liability 
for  injuries  due  to  the  negligence  of  Its  cmr> 
plo7^,  a  passenger. 

Appeal  from  circuit  court*  Umatilla  coni^ 
ty;  W.  R.  Ellis.  Jndg& 

Action  by  G.  D.  Simmons  against  the  Ore- 
gon Railroad  Company.  From  a  judgment 
la  f  sTor  of  plaintiff,  def mdant  appeals.  Af- 
firmed. 

This  la  an  action  to  reoorer  damages  Cor 
personal  Injuries  suffered  by  the  plaintiff 
throogta  the  net^igoice  of  tbe  operatws  ctf  a 
train  upm  whldi  be  was  riding.  For  stune 
18  months  prior  to  the  accident  he  bad  been 
onployed  by  tbe  defendant  company  as  a 
fireman  on  one  oC  Its  belper  engines  at  Ea- 
mela,  a  station  on  the  summit  ot  tbe  Blue 
Mountains.  Be  was  paid  by  the  '^n,**  re- 
ceiving no  comiiensaticm  when  not  at  woA, 
Under  his  contract  of  envloyment  tbe  com- 
pany reserred  from  each  check  Issued  to  him 
(or  wages  40  cents  as  a  hospital  tee,  In  con- 
sideration of  which  It  agreed.  In  case  of 
Illness  or  Injury,  to  provide  bim  with  medical 
servlees  and  medldue  tree,  and,  as  the  testi- 
mony tended  to  show,  to  transport  him  to 
and  from  points  on  the  road  where  the  com- 
pany provided  medical  attendance  tor  Its  en^ 

>  Wot  opinion  OB  rshsartni,  see  N  Vmb.  1032. 


ployfis.  On  the  17tb  of  Hay,  190a  being 
Indisposed,  he  obtained  a  "lay-off.**  In  order 
to  go  to  La  Grande,  a  station  some  20  miles 
east  ot  Ksmela.  to  consult  tiie  companya 
Iihyslclan  and  obtain  medical  aervJce.  He 
rode  to  La  Grande  on  one  of  the  company's 
trains,  witbont  a  ticket  or  pass,  and  wltb- 
oot  pa^g  fare,  or  having  his  right  to  travel 
In  tills  rnxLHaer  questioned.  After  consulting 
the  physician  and  transacting  some  other 
business  In  La  Grande,  he  wrat  to  the  depot, 
and  got  aboard  the  caboose  car  of  what  be 
then  supposed  was  a  regular  trdgbt  train, 
but  which,  as  a  matter  of  fact,  was  an  extra, 
although  there  was  nothing  In  Its  outward 
appearance  to  Indicate  any  dttterawe  be- 
tween It  and  a  r^ular  freight  It  was  made 
up  OS  were  regular  freight  tralna,  and  bad 
attadied  to  it  a  caboose  car,  fitted  up  for 
carrying  passengas.  like  those  used  by  tiie 
onnpany  on  r^lar  frdi^t  trains,  ^e  con- 
ductor was  in  the  car  when  the  plaintiff  went 
aboard.  Inquired  of  him  where  he  was  going, 
and  the  plaintiff  told  him  he  was  gi^g  bom& 
Plaintiff  paid  no  tare^  none  was  demanded 
of  him,  nor  bad  he  any  wrlttoi  evidence  of 
bis  right  to  ride,  yet  tbe  conductor  aUowed 
him  to  do  BO.  When  the  train  reached  Ks- 
mela, in  the  course  of  the  work  required  at 
that  stotlon  tt  became  necessary  to  detacb 
the  caboose  and  rear  helper  engine  from  tbe 
remalndn  of  the  train,  and  leave  them  stand- 
ing on  the  tn<A  vtnta  the  rest  of  the- train 
was  pulled  west  beyond  the  west  switch, 
the  purpose  being  to  pick  up  a  n(m*alr  car 
from  the  west  spur,  and  attach  it  to  the  train. 
In  order  to  do  tills,  it  was  Intended  that  the 
rear  lielpa  engine  should  take  the  caboose, 
go  In  on  tin  spur  track,  pick  up  tiie  car. 
and  bring  It  out  <m  the  main  track,  and 
attach  It  to  the  trobi.  Whoi,  howeva,  tbe 
engine  with  tbe'  caboose  reached  the  west 
awltch.  Instead  of  stopping,  as  It  sbould  have 
done,  it  was  permitted,  through  the  negligence 
and  carelessness  ot  tbe  train  employes,  to 
move  west  on  the  main  track  until  a  col- 
li sioa  occurred  between  the  caboose  and  the 
main  train,  tiioeby  sever^  and  pomanent- 
ly  Injuring  flie  platotU^  who  vns  then  In 
the  caboose.  Tba  rules  ot  the  company  In 
force  at  the  time  HHrovlOed  that  every  per- 
son riding  on  Ito  trains  must  present  a  ticket 
or  pass  or  pay  fare  for  each  trip,  and  that 
conductors  must  not  carry  passengers  or  em- 
ployes without  tickets  w  passes.  Rule  248 
inovided  that:  "Fright  trains  will  not  carry 
pasBeagers,  except  as  designated  in  tbe  spe- 
cial rules.  Trains  so  designated  will  carry 
employes  wltii  passes,  and  passengos  when 
provided  with  proper  transportation  as  re- 
quired by  the  rules.  Employes  with  passes 
may  be  carried  on  all  freight  trains  between 
stations  at  which  trains  stop."  The  special 
rule  governing  the  carrying  of  passengers  m 
freight  trains  was  as  follows:  "Passragow 
presenting  permit  form  208,  accompanied  by 
[voper  transpwtatlon,  may  be  carried  by 
regular  fr^ht  tcalm  between  points  £at] 
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which  they  stop,  subject  to  rales  218  and 
243."  Form  208,  referred  to,  contained  a 
written  contract  wherein  the  person  accept- 
ing: the  same  agreed  that  the  railroad  com- 
panr.  In  the  operation  of  its  freight  trains 
sboald  not  be  deemed  a  common  carrier  of 
passengers,  and  should  not  be  liable  to  the 
holder  as  snch  common  carrier.  The  plaintiff, 
however,  had  no  knowledge  of  these  mlea 
or  reqnlrements.  or  of  the  conditions  under 
which  the  defendant  carried  passengers  on 
its  fratght  trains.  His  work  was  In  another 
department,  and  he  was  not  called  upon,  nor 
was  It  necessary  for  blm,  to  famiUaiize  him- 
self with  the  mles  governing  the  company's 
transportation  business.  Abont  the  Ist  of 
Jannary,  1900,  the  defendant  Issued  and  de- 
livered to  the  division  engine  foreman  at  La 
Grande  an  employft's  pass,  No.  BIT,  for  "one 
lireAian,'*  good  between  Kamela  and  La 
Grande,  which  the  foreman  was  anthcurlzed 
to  deliver  to  any  fireman  that  the  company 
might  wish  to  transport  between  the  stations 
named.  In  addition  to  this,  snch  foreooan 
had  blank  trip  passes,  which  be  was  author- 
ized to  issue  to  employes  going  over  the  road. 
BmployAa  of  tbe  company,  however,  when 
known  to  the  condnctors,  were  commonly 
penultted  to  travel  without  a  pass  or  other 
written  evidence  of  their  right  to  transporta- 
tion. Plaintiff  knew  of  the  existence  of  pass 
Na  BIT,  and  had  nsed  it  mi  one  or  two  oc- 
casions, but  generally  rods  without  It,  and 
bad  been  told  by  the  person  having  it  In 
charge  that  It  was  noc  necessary  for  him  to 
procure  It,  as  he  was  an  "old  man,"  and 
therefore  known  to  the  condnctors  on  the 
road.  The  trial  resulted  in  a  verdict  and 
Judgmoit  In  flivor  of  the  iilalntlff,  and  the 
defendant  appeals. 

W.  W.  Cotton,  for  appellant.  T.  Q.  Halley 
and  A.  S.  Bennett,  for  respondent 

BEAN,  a  J.  (after  stating  the  facts), 
There  are  numerous  assignments  of  error  re* 
f erred  to  and  discussed  In  the  briefs,  bnt  they 
are  all  grounded,  substantially,  upon  the  con- 
ten  tl  on  that  the  relation  of  passenger  and 
carrier  did  not  exist  between  the  plaintiff 
and  defendant  at  tbe  time  of  the  Injury,  and 
tlutt  the  defendant  was,  thereftm,  not  liable 
to  him  for  an  Injury  received  through  the 
negilgraice  of  the  train  operatives.  Tbe  ques- 
tion thus  presented  natnrally  divides  itself 
Into  two  special  subjects  of  Inqolry:  First 
whether  tbe  conductor  of  tbe  train  open 
which  tbe  plaintiff  was  riding  had  apparent 
aothori^  to  accept  him  as  a  passenger,  and 
to  create  the  relationship  of  passenger  and 
eairler  between  him  and  the  defendant;  and. 
second.  If  so^  whether  he  Is  to  be  regarded  as 
a  passenger  or  an  employ^  at  the  time  of 
the  Injury. 

A  passenger  Is  S(Hnetlmes  defined  to  be  a 
parson  wbun  a  railway  compaiQr,  in  the  per- 
tbrmance  ct  Its  duty  as  a  common  cairlw, 
has  contracted  to  carry  from  one  place  to  an- 
ether,  for  a  raloabla  consideration,  and  whom 


the  company,  In  the  performance  of  the  con- 
tract has  received  at  Ito  station,  or  In  its 
car,  or  under  its  care.  Patt  Ry.  Acc.  Law. 
t  210.  But  the  payment  of  fare  or  of  a  con- 
sideration for  the  carriage  Is  not  necessary 
to  create  tbat  relationship,  so  far  as  It  is  In- 
volved In  an  action  for  a  personal  injury  re- 
ceived while  on  the  train.  Where  a  pecscm 
goes  aboard  a  railway  train  In  good  fiilth  for 
the  purpose  of  being  carried  from  <Hie  place 
to  another,  and  is  permitted  by  the  conductor 
to  ride,  the  company  is  liable.  In  the  absence 
of  a  special  contract  for  an  injury  arising 
from  tbe  carrier's  negligence,  if  the  con- 
ductor was  expressly  or  impliedly  authorized 
to  bind  the  company  by  such  permission, 
even  though  snch  person  was  traveling  gratu- 
itously, and  the  conductur  bad  violated  his 
Instmctions  by  allowing  blm  to  remain  on  the 
train.  2  Shear.  &  R.  Neg.  (4th  Ed.)  f  481; 
Beach,  Oont  Neg.  (3d  Bd.)  S  165;  2  Wood. 
B.  B.  (Minor's  Ed.)  1207;  Washburn  v.  Rail- 
road Oo.,  75  Am.  Dec.  7S4;  Wilton  v.  Bail- 
road  Co.,  107  Mass.  106.  9  Am.  Rep.  11;  Ed- 
gerton  v.  Railroad  Oo.,  39  N.  Y.  227;  Brennan 
V.  Railroad  Co.,  45  (jonn.  284,  29  Am.  Rep. 
679;  Railroad  Go.  v.  Scotts  Adm'r  (Ey.)  56  a 
W.  674,  CO  L.  B.  A.  331;  Waterbury  v.  Rail- 
road Oo.  (O.  a)  17  Fed.  674,  note.  The  fact 
therefore,  that  the  plaintiff  was  being  car- 
ried gratuitously  Is  immatei-Ial,  If  the  com- 
pany accepted  him  as  a  passenger,  and  ex- 
pressly  or  ImpUedl/  agreed  to  transput  him 
as  snch. 

Nor  do  we  regard  as  material  tbe  question 
of  bis  inherent  right  to  ride,  or  whether  be 
should  have  had  a  pass  or  other  written  evi- 
dence of  his  right  to  transportation.  He  was 
lawfully  on  the  train  for  the  purpose  of 
being  carried  home,  with  the  consent  and  by 
the  permission  of  the  conductor.  If  the  con- 
ducts had  authority  to  bind  the  company  by 
allowing  him  to  ride  on  the  train,  the  relation 
o£  passenga  and  carrier  was  thus  created  be- 
tween blm  and  the  company,  regardless  of  the 
question  whether  he  could  have  been  lawful- 
ly ejected  from  the  train  or  denied  the  right 
to  ride  thereon,  unless  he  is  to  be  regarded  as 
an  employd,  instead  of  a  passenger.  This 
brings  us  to  the  inquiry  whether  the  con- 
ductor of  the  train  upon  which  plaintiff  was 
riding  bad  authority,  real  or  apparent,  to  cre- 
ate tbe  relation  of  passenger  and  carrier  be- 
tween the  company  and  one  riding  upon  his 
tfaln.  A  railway  company  may  separate  Ite 
passengor  and  freight  business,  providing  cer- 
tain trains  In  which  people  may  be  carried  as 
passengers,  and  other  trains  devoted  exclu- 
sively to  the  transportation  of  freight  In 
case  of  such  a  complete  s^ratlon  between 
Ite  freight  and  passenger  business,  the  con- 
ductor of  a  fright  train  has  no  implied  au- 
thority to  receive  passengers  thereon,  or  to 
bind  the  company  by  bis  act  In  so  doing. 
And,  again,  where  one  gets  on  a  train  mode 
up  exclusively  of  cars  appropriate  alone  to 
tbe  carrying  of  freight  be  is,  under  many  of 
tbe  autboritieik  bound  to  take  notice  tbat 
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snch  train  la  not  intended  for  passraigera, 
and,  It  he  rides  thereon,  even  with  the  con- 
sent and  approval  of  the  conductor,  he  Is  not 
entitled-  to  the  lights  of  a  passenger,  nor  Is 
the  company  bound  to  exercise  toward  him 
the  same  d^^e  of  care  that  would  be  requir- 
ed of  It  toward  a  passenger  lawfully  trarel- 
Ing  on  one  of  Its  trains.  4  Elliott,  R.  R.  S 
1582;  Patt.  Ry.  Acc.  Law.  fi  215;  Eaton  v. 
Ralli-oad  Co.,  67  N.  Y.  382,  16  Am.  Rep.  513; 
Powers  T.  Railroad  Co.,  153  Mass.  1^  26  N. 
B.  446;  Railway  Co.  t.  Black,  87  Tex.  160.  27 
8.  ^V,  118:  Ralbmd  Co.  t.  Headland,  18  Colo. 
477  83  Pac.  185,  20  L.  R.  A.  S22;  Railway  Co. 
T.  Lynch,  8  Tex.  Civ.  App.  613.  28  B.  W.  252; 
Ra'tway  Co.  v.  White  (Tex.  CIt.  App.)  34  S.  W. 
lOsI'!;  Railway  Co.  t.  X^di  (Tes^  OIt.  App.) 
40  S.  W.  633.  Where,  however,  freight  and 
passengCT  business  Is  not  entire^  separated, 
but  a  railway  company  carries  passengers  on 
some  of  its  freight  trains  under  certain  terms 
and  conditions,  one  who,  without  knowledge 
of  the  company's  regulations  to  the  contitiy, 
gets  in  a  car -attached  to  a  freight  train, 
designed  and  prepared  for  carrying  passen- 
gers, and  is  allowed  by  .the  cwductw  to  ride 
therein,  is  to  be  regarded  as  a  passenger,  and 
entitled  to  recover  for  an  injury  received 
through  the  company's  negU^^nce,  even 
though  the  conductor  may  have  been  prohib- 
ited by  the  rules  of  the  C(Hnpany  from  carry- 
ing passengers  on  that  particular  train. 
Sehouler,  Ballm.  698;  Thomp.  Carr.  844; 
Dunn  V.  Railway  Co.,  68  Me.  187,  4  Am.  Rep. 
267;  Lucas  v.  Hallway  Co.,  83  Wis.  .  41,  14 
Am.  R^.  7%;  Elverett  v.  EaUway  Co.,  9 
Utah,  840,  34  Pac.  268;  Whitehead  v.  Rail- 
way Co.,  99  Mo.  263,  11  S.  W.  751,  6  L.  R.  A. 
400;  Railroad  Co.  t.  Wheeler.  35  Kan.  185,  10 
Pac.  461;  Spence  t.  Railway  Co.  (Iowa)  90 
N.  W.  840.  Thus,  In  Dunn  v.  Hallway  Co., 
supra,  a  pers<m  entered  a  salocm  car  attach- 
ed to  a  freUfht  train,  and  was  permitted  by 
the  conductor  to  ride.  By  a  rule  of  the  com- 
pany, passengers  were  sot  allowed  to  travel 
on  freight  trains  over  a  spcclflcd  portion  of 
its  line,  and  no  passengers,  were  to  be  car- 
ried In  cars  attached  to  freight  trains,  "with- 
out written  authority  from  the  superintend- 
ent" It  was  held  that  be  was  lawfully  on 
the  train,  and  that  the  company  was  liable 
for  an  Injury  he  received  through  its  negli- 
gence. The  opinion  was  delivered  by  Mr. 
Chief  Justice  Appleton,  and^  la  a  strong  and 
learned  exporitlcm  of  the  law  upon  this  sub- 
ject In  discussing  the  authority  of  the  con- 
ductor and  the  effect  of  the  rules  of  the  com- 
pany, be  says:  "The  plalntUE  went  aboard 
the  freight  train,  In  the  saloon  car,  and  was 
there  with  the  knowledge  of  the  conductor. 
It  was  the  duty  of  the  conductor  to  Inform 
him  of  this  regulation,  if  It  was  to  be  en- 
forced, and  request  him  to  leave.  If  no  notice 
was  given  of  this  rule,  and  no  request  to  leave, 
but  Instead  thereof  the  usual  fare  was  receiv- 
ed, he  had  a  right  to  suppose  himself  rightful- 
ly on  board,  and  entitled  to  all  the  rights  of 
a  passenger.   *   *   *   If  not  being  rightfully 


on  board,  and  being  advised  thereof,  the 
plaintiff  ne^ected  or  refused  to  leave,  the 
conductor  bad  a  right  to  remove  him,  using 
no  more  force  than  waa  necessary  to  accom- 
plish that  object  The  r^ulatlona  of  the  de< 
fendant  corporation  are  binding  on  Its  serv- 
ants. Passengers  are  not  presumed  to  know 
them.  Their  knowledge  must  be  afSrmatlve- 
ly  proved.  If  the  servants  of  the  corpora- 
tion, who  are  bound  to  know  Its  regulations, 
neglect  or  violate  them,  the  prlnc^l  should 
bear  the  loss  or  Injury  arising  fmu  such  neg- 
lect or  violation,  rather  than  strangers.  The 
corporation  sdecte  and  appoints  its  servants, 
and  it  ^nld  be  responsible  for  their  conduct 
while  in  Its  employ.  .  It  alone  has  the  right 
and  the  power  of  removal."  And.  again: 
"The  plaintiff  was  not  entitled  by  law  to  be 
carried  on  the  freight  train  contrary  to  the 
regulations  of  defendant  company.  Tliey 
might  have  refused  to  carry  him,  and  have 
used  force  to  remove  him  from  the  train. 
Not  doing  tills,  nw  even  requesting  him  to 
leave,  but  suffering  lilm  to  remain,  and  re- 
c^vlng  from  htan  the  ordinary  fare,  they 
must  be  held  justly  responsible  for  negligoice 
or  want  <tf  care  in  his  transportation."  In 
Lucas  V.  Hallway  Co.,  supra,  the  company 
did  not  carry  passengers  on  Its  through 
fright  trains,  but  Its  way  ft«lght  trains 
were  allowed  to  carry  Ibem.  The  plaintiff 
went  aboard  a  through  freight  train  in  good 
fklth,  and  with  the  knowledge  and  consent 
of  the  conductw,  supposing  It  to  be  one  of 
those  that  carried  passengers.  It  was  held 
that  as  there  vras  nothing  in  the  situation  or 
condltlim  of  the  train  to  todicate  that  pas- 
sengers were  not  carried  npon  it  as  -wen  m 
upon  other  freight  trains,  be  was  entitled 
to  the  righto  of  a  passenger  In  respect  to  an 
injury  received  by  him  while  on  board  the 
train.  In  dlscuaidng  the  question  as  to 
whether  the  plaintiff  was  bound  by  the  rules 
of  the  company  and  the  Instructlona  to  the 
c(nidnctiHr  not  to  take  passengers  aa  his  train. 
Mr.  Justice  Lyon,  speaking  for  the  court 
says:  "Befwe  the  defoidant  used  any  por^ 
tlon  of  Itt  freight  trains  as  passenger  trains 
also,  and  while  the  functions  of  the  two  were 
fc<Vt  entirely  separate  and  distinct,  the  one 
being  naed  for  the  carriage  of  passengers  And 
the  other  eulnsively  for  the  tranaportatitm 
of  merchandise,  a  person  riding  upon  a 
frdght  train  without  express  authority  from 
BCHDe  person  competent  to  give  it  would  prob- 
ably have  been  unlawfully  on  the  train,  and 
could  not  have  successfully  claimed  and  en- 
forced the  rights  of  a  passenger  against  the 
d^endant  But  since  the  dtfendant  has  au- 
thorized the  carriage  of  passengers  upon  some 
of  Ito  freight  trains,  It  seems  very  clear  to 
my  mind  that  a  different  rule  must  be  ap- 
plied. I  think  that  since  the  system  of  cai> 
rylng  pasamgera  on  freight  trains  waa  adopt- 
ed by  the  defendant  a  person  who  goes  upon 
a  freight  train  In  good  faith,  supposing  It  to 
be  also  a  train  for  carrying  passengers.  Is  en- 
titled to  all  the  righto  and  remedies  of  a  pas- 
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sengw  as  against  tbe  company,  at  least  until 
he  Is  Informed  that  be  has  mistaken  the  char- 
acter of  the  train."  And.  again:  "The  con- 
ductor of  tte  train  In  qnestloD  was  the  gen- 
pral  agent  of  the  defendant  for  the  purposes 
of  operating  that  train.  As  between  himself 
and  his  employer,  he  had  no  autiiorlty  to  re- 
ceive passengers  upon  it.  Sach  want  of  an- 
thorlty,  boweveTt  was  not  known  to  the 
plaintiff,  or  those  in  charge  of  falm.  They 
knew  that  condncttOB  of  other  tr^ht  trains 
were  authorized  to  receire  and  did  rec^ve 
passengers  on  their  tnUns,  and  bdlered,  as 
they  well  might,  that  the  conductor  with 
whom  they  were  abont  to  take  passage  had 
the  same  authority.  Whatever  the  mle  might 
be  were  no  freight  trains  of  the  defendant 
permitted  to  carry  passengers,  \t  must  be 
held,  under  the  drcnmstances  ot  this  case, 
that  if  m(A  conductor  dh-ected  the  plaintiff 
to  go  on  board  the  train,  and  the  platntlfl  did 
80,  he  thereby  became  a  passenger  of  the 
dcFoidant,  notwithstanding  the  conductor  ex- 
ceeded his  Authority.  In  other  words,  such 
direction,  if  given,  was  within  the  scope  of 
the  condnctor's  employment,  and  binding  up- 
oa  tbe  dtfoidant,  although  unauthorized." 
In  Elverett  r.  Railway  Co.,  supra,  a  section 
hand  was  Injured  while  riding  on  an  extra 
ft^ht  train  by  authority  of  the  conductw. 
Under  the  rules  of  the  company  paasengm 
could  be  carried  on  regular,  but  not  on  extn, 
freight  tains.  It  was  hdd  that,  as  he  went 
aboard  the 'train  In  good  faith,  believing  he 
had  a  right  to  ride,  and  was  allowed  to  do 
so  by  the  conductor,  the  company  was  liable 
to  him  as  a  passenger,  although  the  train 
was  one  that  nnder  the  rules  of  the  company 
was  not  allowed  to  carry  passengers.  In 
speaking  of  his  rights  and  of  the  duties  of  the 
conductor,  the  court  say:  "He  was  there 
[In  the  cabooEe  car]  with  the  knowledge  of 
the  conductor  who  had  charge  of  tbe  train. 
If  this  was  en  extra  train,  on  which  passm- 
gers  were  not  allowed  to  ride.  It  was  the  con- 
ductor's duty  to  Inform  blm,  and  request  him 
to  leave,  in-  accordance  with  the  regulations 
of  the  defendant;  and,  If  plaintiff  had  disre- 
garded auch  reqaest,  the  conductor  conid 
have  lawfully  removed  him,  using  no  more 
force  than  was  necessary  for  that  purpose. 
If  tbe  conductor  failed  to  do  this,  it  must 
be  presumed  that  the  plaintiff  was  rightfully 
there.  A  railroad  company  has  a  right  to 
designate  which  of  its  freight  trains  shall 
carry  passengers  and  which  shall  not.  It  has 
a  riglit  to  make  regulations,  and,  when  so 
made,  they  are  binding  on  its  servants. 
Those  riding  on  Its  trains  are  not  presumed 
to  know  them.  If  its  servants  neglect  or  vio- 
late them,  and  because  of  such  neglect  or  vio- 
lation Injury  results  to  strangers,  the  com- 
pany will  be  liable."  In  Whitehead  v.  Rail- 
way Co.,  supra,  a  lad  14  years  of  age  was  In- 
vited by  a  brakeman  and  permitted  by  the 
conductor  of  a  special  through  freight  train 
to  ride  free  thereon,  and  while  so  riding 
was  Injured    Under  tbe  rules  of  the  com- 


pany, passengers  were  permitted  to  be  car- 
ried on  local  freight  trains,  but  not  on  spe- 
cial through  trains.  It  was  held,  however, 
that  the  company  was  liable  for  the  Injury 
received  by  the  boy  through  the  negligence 
of  tbe  operat<H*8  of  the  train.  In  the  course 
of  the  (pinion  it  is  said:  "The  evidence  shows 
that  defendant  carried  passengers  for  hire 
on  Its  local  freight  trains,  but  not  on  through 
freight  trains.  The  train  in  question  was  a 
special  through  train.  The  rules  of  defend- 
ant forbade  the  carriage  of  passengers  on 
this  and  like  through  trains.  There  Is  noth- 
ing in  the  outward  appearance  of  the  cars  or 
caboose  to  Indicate  any  difference  between 
through  and  local  freight  trains,  though  the 
latter  are  designated  on  time  cards  displayed 
at  stations."  And,  again:  "Now,  in  this  case 
the  conductor  bad  entire  charge  of  the  train. 
In  Its  management  he  acted  for  and  repre- 
sented the  defendant.  It  was  a  part  of  bis 
duties  to  see  that  persons  did  not  ride  npMi 
it,  either  with  or  without  tbe  payment  of 
fftre.  How,  therefore,  can  It  be  said  his  act 
In  allowing  the  boy  to  ride  upon  the  train 
was  beyond  or  outside  the  scope  of  his  em-  ' 
ployment?  It  was  an  act  directly  within  the 
line  of  his  duty.  He  made  breach  of  his 
duty  towards  his  master,  but  that  Is  a  matter 
of  no  consequence  here.  To  all  outward  ap- 
pearances, as  well  as  In  point  of  fact,  he  was 
master  of  the  train.  The  defendant,  there- 
fore, cannot  escape  liability  in  this  case  on 
the  ground  that  the  conductor  had  no  author- 
ity to  permit  the  boy  to  ride  on  the  train." 
In  Railroad  Co.  v.  Wheeler,  supra,  a  boy  was 
Injured  while  riding  without  the  payment  of 
fare  In  the  caboose  of  a  construction  train, 
by  the  Invitation  of  the  conductor,  but 
against  the  rules  of  the  company.  It  was 
held  that  the  company  was  liable,  although 
under  Its  rules  the  conductor  was  Instructed 
not  to  permit  passengers  to  ride  upon  his 
train.  The  court  say:  "It  Is  contended  that 
Prank  Wheeler  was  an  Intrudw  upon  the 
train,  for  whose  injury  no  liability  could  arise 
against  the  company,  for  two  reasons:  First, 
that  the  conductor  had  Instructions  not  to 
carry  passengers  on  the  construction  train; 
and,  second,  that  from  the  nature  of  the  busl- 
ness  which  was  being  done  with  the -train, 
and  also  Its  equipment.  It  was  apparent  that 
the  company  did  not  permit  passengers  to  be 
carried  thereon.  Neither  ot  these  circum- 
stances will  defeat  a  recovery  In  this  case. 
It  Is  true  the  conductor  had  been  instructed 
not  to  allow  persons  to  ride  upon  his  train  as 
passengers,  but  Frank  Wheeler  had  no  knowl- 
edge of  such  Instructions.  He  had  asked  and 
obtained  permission  to  ride  upon  the  train. 
It  was  within  the  range  of  the  employment  of 
the  conductor  to  grant  such  permission.  He 
had  entire  charge  of  the  train,  and  was  the 
general  agent  of  the  company  In  the  opera- 
tion of  the  train.  .\s  he  was  the  representa- 
tive of  the  company,  his  act,  and  the  permis- 
sion given  by  him,  may  properly  be  regarded 
as  the  act  of  tbe  company.   If  Wheeler  had 
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f  urtlTel7  entered  npoa  tbe  train,  or  bad  tld- 
dea  after  being  Informed  that  the  rules  of 
the  compaDy  forbade  It,  or  had  obtained  per- 
mission only  from  the  engineer,  brakeman, 
or  some  other  Bubordlnate  employe,  the  argu- 
ment made  by  coonsel  might  apply." 

Under  tbe  doctrine  of  these  cases  it  was 
within  tbe  apparent  authority  of  the  con- 
ductor of  the  train  upon  wblch  the  plaintiff 
was  rldii^  at  the  time  of  his  injury  to  al- 
low persons  to  ride  thereon,  and  thereto  to 
create  the  relation  of  passenger  and  carrier 
between  snch  persons  and  tbe  company. 
The  rules  of  the  company  permitted  the  car- 
rying of  passengers  upon  some  freight  trains, 
and  under  cwtaln  condltlomi.  It  is  true 
that  under  these  rales  tbe  defendant  may 
not  hare  been  a  common  carrier  of  passen- 
gers on  any  of  Its  ffel^t  trains,  in  the  sense 
that  one  had  a  lawful  right  to  ride  there 
without  complying  with  tbe  conditions  Im- 
posed. Nor  were  sucb  cKmdltions  and  limita- 
tions Illegal  or  Told.  But,  nerotheless,  the 
company  did  assume  to  carry  such  passen- 
gers as  compiled  with  its  rules  on  certain 
'of  its  freight  trains.  It  was  the  duty  of  the 
conductors  of  Its  trains  to  enforce  these 
roles.  For  that  purpose  tbey  stood  In  tbe 
place  and  as  the  representative  of  the  com- 
pany, and  bytbeir  acta  the  company  Is  bound. 
Tbe  rules  r^mlatlng  the  carrying  at  passen* 
gers  on  freight  trains  woe  unknown  to  tbe 
XdalntUf.  He  bad  no  knowledge  of  tbeir  ex- 
Jstfflice^  and  did  not  know^  when  be  wtwed 
tbe  train,  that  be  was  Tlolatlng  them.  He 
entered  the  car  In  good  faith,  supposing  It 
to  be  one  in  which  passengers  wore  allowed 
to  ride,  and  was  pomltted  tbe  condnctOT 
to  remain  therein.  He  therefore,  under  the 
law,  became  a  passenger,  and  entitled  to  the 
rights  of  such,  even  If  he  paid  no  far^  unless 
tbe  tact  that  be  was  an  employ^  of  tbe  com- 
pany would  change  that  relatloiublp. 

This  brings  us  to  tbe  other  Inquiry.  There 
are  many  authwlties  holding,  and  It  may,  for 
the  purposes  of  tbis  case  be  conceded,  that 
on  employs  of  a  railway  company,  traTellng 
tree,  as  a  part  of  his  contract  of  service  to 
and  from  bis  woxfe,  or  In  Immediate  connec- 
tion with  bis  employment  is  not  a'  passen- 
ger, bnt  an  employ^  and  a  fellow-servant 
with  those  In  cbsi^  of  the  train.  Vlck  v. 
Railroad  Co.,  95  N.  Y.  207,  47  Am.  Bep.  36; 
Glllshannon,  t.  Ballroad  Gcni>.,  10  Onsh.  SS8; 
Searer  t.  Boston  &  M.  B.  B.,  14  Gray,  466; 
GUman  v.  Ballroad  Corp.,  10  Allen,  233,  87 
Am.  Dec.  686;  Byan  v.  Ballroad  Oo.,  23  Pa. 
884;  McNnlty  T.  Ballroad  Go.,  182  Pa.  479, 
88  Atl.  »24.  38  B.  A.  376,  61  Am.  St.  Bep. 
721;  lonnooe  v.  Ballroad  Co.,  21  B.  I.  4S2, 
44  Atl.  592.  46  L.  B.  A.  780;  Hlgglna  V.  Ball- 
road Co.,  36  Mo.  418.  But.  where  an  em- 
ploys Is  traveling  on  bis  own  private  busi- 
ness, when  his  time  Is  bis  own,  erea  though 
he  trav^B  on  a  pass  or  ticket  received  <hi  ac- 
count of  his  employment,  or  Is  permitted  to 
travel  without  a  pass  or  ticket  by  reastm 
of  bis  employment,  he  Is  a  passenger,  and 
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not  a  servant  Doyle  r.  BaUroad  Co.,  16^ 
Mass.  66.  37  N.  E.  770,  26  L.  B.  A.  157,  44 
Am.  St  Bep.  336;  Dickinson  v.  Ballwaj  Co., 
177  Mass.  365,  60  N.  B.  60;  State  v.  Western 
Maryland  B.  Co.,  63  Md.  483;  Ballroad  Co. 
v.  MuhUng.  30  111.  9,  81  Am.  Dec  836;  Bapld- 
Translt  Co.  T.  Dwyer,  20  Colo.  132,  36  Pac. 
1106;  Williams  T.  Balhnad  Co..  18  Utah, 
210,  64  Pac.  991,  72  Am.  St  Bep.  777;  O'Don- 
n^  T.  Ballroad  Co.,  69  Pa.  239,  98  Am.  Dec. 
386;  McNnlty  t.  Ballroad  Co.,  182  Pa.  479. 
38  AtL  624,  38  L.  B.  A.  376,  61  Am.  St  Bep. 
721;  Whitney  v.  Ballroad  Ca,  48  O.  a  A. 
19,  102  Fed.  850.  60  L.  B.  A.  615;  Bosen- 
baum  T.  Ballroad  Co.  (Minn.)  36  N.  W.  447, 
8  Anr.  St  Bep.  &S3i  Washbnm  t.  Ballroad 
Ga  (Tenn.)  75  Am.  Dec.  784;  Ballroad  Co. 
T.  Scott's  Adm'r  (Ky.)  56  S.  W.  674,  60  L.  a 
A.  881;  Baptd-Translt  Co.  t.  Tenable  <Tenn.> 
68  S.  W.  861,  61  L.  B.  A.  886.  The  distinc- 
tion between  tbe  two  classes  of  cases  is  apt- 
ly Illustrated  by  tbe  Massactaosetts  decisions 
refnred  to.  In  tbe  OHlshannon,  Stiver,  and 
Gllman  Oases  dted  by  the  dtfendant  tiie  In- 
jured party  at  the  time  be  received  the  In- 
Jury  was  bdng  transported  in  immediate 
connection  with  and  as  a  part  of  bis  emph^- 
ment,  while  in  the  Dc^le  and  Dickinson 
Cases,  dted  by  the  plaintiff,  he  was  travel- 
In}?  on  bis  own  business,  although  with  the 
permission  of  tbe  cwnpany,  or  on  trans- 
portation obtained  from  It  as  an  Incident  to 
and  part  compensation  for  his  services.  In 
tbe  Doyle  Case  the  plalntUTs  Inttetate,  who 
lived  some  dlstence  out  of  Boston,  was  em- 
ployed  in  the  freight  departnvait  of  the  de> 
fendant  In  that  dty,  at  a  dally  wag&  Baeta 
month  he  was  foralsbed  by  the  company,  as 
a  part  of  his  compensation,  with  a  ticket 
good  for  62  rides  between  his  home  and  Bos- 
ton during  the  period  for  wbidi  It  was  is- 
sued. He  was  entitied  to  ride  on  this  ticket 
wbetiier  he  was  going  to  or  from  his  w<^  er 
traveling  solely  for  his  own  private  interests 
or  pleasure.  One  evening,  while  retomiog 
home  fn»n  a  bmdness  or  pleasure  trip  to 
Boston,  be  was  killed  through  the  net^tgence 
ot  the  defendant  The  conrt  held,  distin- 
guishing the  case  from  some  earlier  de> 
dsions,  that  he  was  a  passenger,  and  not 
an  employs.  In  the  Dleklnsfm  Case  tii» 
plaintiff  was  an  employs  of  a  street  railway 
company.  By  a  rule  of  the  comiMny  all  em- 
ploySs  In  uniform  were  entitied  to  ride 
at  any  time  free  After  the  plaintiff  had  fin- 
ished his  wOTk  for  the  morning  oS  a  cwtaln 
day,  he  got  aboard  one  of  the  cars  of  the 
defendant  tax  the  purpose  of  going  to  his 
dinner,  and-  while  riding  on  such  car  was 
Injured.  It  iras  hdd  that  although  he  was 
an  employs,  riding  free  under  a  rule  of  tbe 
company,  be  was  nerolhelesB  to  be  regarded 
as  a  passenger  at  tbe  time  of  his  injury,  the 
same  as  those  who  had  paid  fare.  Now,  un- 
der this  dodrin^lt  Is  apparent  thatthe  plain- 
tiff cannot  be  regarded  as  a  aorant  or  em- 
ploys of  tbe  company  at  tbe  time  ot  tals  In- 
Jury.  He  bad  on  tbe  previous  day  recdved 
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a  lay-off,  and  vafl  not  engaged  In  the  bcst- 
ice  or  on  the  business  of  the  company  at 
the  time  of  the  accident.  It  is  true  he  was 
retnmln;  home,  expecting  to  go  to  work  the 
next  day;  bat,  neverthelesB,  on  the  day  in 
question  bis  time  was  his  own,  and  he 
owed  the  defendant  no  duty  until  he  actually 
resumed  his  work.  He  was  not  traveling  to 
or  fromt  his  work,  or  In  Immediate  connec- 
tion with  It.  It  was  no  part  of  his  duty  as 
a  servant  of  the  defendant  to  take  the  train 
on  which  he  was  riding  for  the  purpose  of 
resuming  his  employment,  or  in  the  perform- 
ance of  any  duty  he  owed  the  company. 
Under  his  contract  of  employmeat,  be  was 
paid  by  the  run,  and  received  no  compensa- 
tion when  not  at  work;  so  that  at  the  time 
he  was  Injured  he  was  not  In  the  service  of 
the  company,  and  was  recelvliv  no  wages  or 
compensation  from  it  We  are  of  the  opin- 
ion, therefore,  upon  the  law  and  the  facts, 
that  tbe  condnctor  of  the  train  apon  which 
the  plaintiff  wn»  riding  bad  apparent  au- 
thority to  receive  htm  tboreon  aa  a  passen- 
ger, and  that  he  must  be  regarded  as  a  paa- 
■enger. 

Tbe  Jodrment  of  the  court  below  la  af> 
firmed. 

(41  Or.  373)  ' 
OASTOM  T.  OITT  OF  POBTI4AMD  el  aL 
(Supreme  Court  of  Oregtm.   Inly  7.  1902.) 

mmiCIPAL  COR70RATION8-6TRSET  ASSESS- 
MKNT— VOID  BALK  — SUIT  TO  ANNUL  — IN- 
JUNCTION—EXPENDITURBS  IN  PRIOR  voa^ 
RBCOVBRT. 

Where  a  sole  of  property  fov  an  asnssi- 
■wnt  for  the  opening  up  of  a  street  was  in  a 
soft  by  tbe  owner  declared  void  because  her 
dsmagee  bsd  exceeded  her  benefits,  she  might 
act,  in  a  subsequent  suit  to  eujoin  the  open- 
lag  of  the  street  on  the  groand  of  iU«alit7  eC 
tiie  proceedings,  recover  ber  expenditazeB  la 
having  the  sale  dedared  v<dd. 

On  rehearing.  Denied. 

For  former  oplnkm,  see  60  Fan.  9L 

WOIiTBRTON,  3.  By  tbe  petitloa  tor  le- 
hearing  herein  It  la  Insisted  that  the  city, 
by  Kb  onlawfnl  act  In  ■elllng  Out  property 
af  tbe  appellant,  canaed  an  additional  ex- 
pense to  ber  of  yi(X>  or  more,  arising  from 
tbe  litigation  made  necesaary  in  procuring 
the  annoUnent  of  tbe  salei  But  that  expose 
bears  no  relation  to  the  preaent  cmtroversy. 
The  canae  of  anit  giving  rise  to  It  la  entirely 
■q^arate  and  distinct  from  thia.  Beside^  hav- 
ing prevailed  thowln.  It  mnat  be  presumed 
ttat  she  baa  bem  Juatly  and  fully  reCom- 
peesed  for  her  coata  and  diabnrsemento,  to- 
gether with  all  damages  sustained  by  the 
ett7'a  vnongfnl  acta  In  Hiat  direction.  So 
that  there  Is  no  possible  claim  by  which  she 
iboald  be  reimbursed  In  that  sum,  nor  does 
It  afford  any  reas^m  why  the  city  should  not 
prevail  in  tbia  proceeding. 

nie  petition  for  retaearlne  la  therefora  de- 
aled. 


(«  Or.  489) 

Ex  parte  NOBTHBUF. 
(Supreme  Court  of  Oregon.   July  T,  1902.) 

SUNDAY— PROHIBITION  OF  PARTICUTjAR  OCCU- 
PATlON-CONSnTUTIONALITY  —  CLASS  IJ£0- 
I8LATION— SPECIAL  LAWS— BARBERS. 

1.  SesB.  Lawa  3901.  p.  17.  makes  it  a  mls- 
demeauor  to  work  as  a  barber  on  Sunday, 
aud  provides  a  penalty  for  the  Infraction  of 
the  ]aw.~  Held  that,  as  the  act  applies  to  the 
entire  state  aud  equally  to  all  perBons  within 
its  seoiK,  It  Is  not  special  or  local  legislation 
for  tbe  punishment  of  crime,  within  tbe  prohi- 
bitiou  of  CooBt.  art.  4,  (  ^,  subd.  2. 

2.  8es8.  Laws  1001,  p.  17,  maiduE  it  a  mis- 
demeaoor  to  work  as  a  barber  on  Sunday,  Is 
uot  clnBs  legislation  though  there  la  no  gen- 
eral Smulay  law. 

3.  Sess.  Laws  1901,  p.  17,  making  It  a  mis- 
demeanor to  work  as  a  barber  on  Sunday,  la 
not  a  deprivation  of  liberty  or  property  with- 
out due  process  of  law,  or  nn  encroachmeot  on 
the  equal  rights  of  the  citizen,  in  couflict  with 
GouBL  U.  S.  amend.  14,  or  C^onst.  art.  1,  i  1, 
hut  is  a  valid  ez«^e  of  tbe  i>olice  power. 

Appeal  from  circuit  court,  Multnomah 
county;  John  B.  Cleland,  M.  a  George,  and 
Alfred  F.  Sears,  Judges. 

Petition  by  W.  N.  Northrop  against  D.  U. 
McLauchlan  as  chief  of  police  of  the  city 
of  Portland.  From  an  order  doiylng  the 
writ,  petitions:  appeals.  Affirmed. 

0.  M.  Idleman.  for  appellant  D.  B.  N. 
Blackburn,  Atty.  Gen.,  aud  George  B.  Cbam- 
boOaln,  Dlst  Atty.,  tor  respondent 

WOLTEBTOM.  J.  The  legtolatnre^  at  Ita 
laat  blennW  aesalon,  macted  a  atatnte  mak- 
ing It  "a  misdemeanor  tor  any  poraon  or 
penmi  to  carry  on  tbe  bnalnesa  of  barbos 
Ing  on  Sunday  In  Oregon.**  Seas.  Zjawa  1901, 
p.  17.  Tbe  petitioner  la  charged  wltli  Ita 
vkdatl«i,  and.  being  In  tbe  custody  of  an 
ofilcw,  Inatltuted  a  proceeding  In  tbe  circuit 
court  by  babeaa  corpua  to  secure  bla  release; 
and,  being  unsuccessful,  pnwecutea  an  ap- 
peal to  this  court  The  atatute  la  challenged 
aa  In  derogation  to  the  fonrteentb  amend- 
ment to  the  federal  constitution,  and  to  sec- 
tion 1,  art  1,  and  aectton  23,  art  4»  of  tbe 
atate  oonstltntlon. 

The  first  position  taken  by  counsel  for 
petitioner  Is  that  there  ta  no  Sunday  law  In 
this  state,  and  that  the  act  by  reason  .of 
Its  embnudng  such  persona  only  as  may  fall 
within  the  designation  of  barbers.  Is  neceft> 
sarily  specIaL  Special  legislation  Is  ln< 
hlblted,  by  the  state  constitution,  relative  t» 
numerous  subjects  specifically  designated, 
among  which  are  those  enumerated  In  sec- 
tion 23,  art  4.  and  others  that  might  be  men- 
tioned; but  the  subject  of  the  legislation  here 
Inveighed  against  is  not  found  among  those 
so  designated.  It  cannot  be  regarded  as  spe- 
cial legislation  for  tbe  punishment  of  crimes 
and  misdemeanors  as  inhibited  by  subdivi- 
sion 2,  I  23,  supra,  sbnply  because  it  adds 
a  penalty  for  an  Infraction  of  the  law.  Tbe 
penalty  Is  but  an  Incident  and  as  the  law 


t.  Bm  CouUtutional  Xaw,  vol.  20,  GwL  Dl^ 
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doP8  not  flx  a  different  penalty  for  different 
)iH>rBona  falling  vltiiln  its  Bcop^  and  as  it 
appIIeB  alike  to  every  locality  within  tbe 
state,  It  is  neither  special  nor  local  within 
the  meaning  of  such  subdivision:  nor  does 
It  seem  to  us  that  the  act  can  be  characteiv 
Ized  as  special  legislation  because  there  is  no 
general  Sunday  law  within  the  state.  If  tbe 
classlflcatlou  Is  a  prop^  one,  and  the  act 
operates  alike  upon  every  individual  of  the 
class,  Its  validity  cannot  be  made  to  depend 
upon  whether  or  not  all  persons  are  pro- 
hibited from  doing  any  secular  business  or 
labor  on  Sunday.  It  is  admitted  that  It  Is 
perfectly  competent  under  the  constitution, 
to  enact  a  law  pnAiblting  any  secular  busi- 
ness or  labor,  otiier  than  works  of  necessity 
or  mercy,  upon  the  first  day  of  the  week, 
commmily  called  Sunday.  Tbe  later  ad- 
judications are  uniform  to  that  purpose,  and 
It  would  be  a  work  of  supraerogatlon  to  at- 
tempt to  review  them.  Hennlngton  v.  State, 
f)0  Ga.  396.  17  8.  E.  1009;  Id..  163  U.  S,  299. 
10  Sup.  Gt  1086,  41  L.  Bd.  106;  Bloom  v. 
Richards.  2  Ohio  St.  887;  State  v.  Petit,  74 
Minn.  876.  77  N.  W.  225;  Petit  v.  Minnesota. 
177  U.  S.  164,  20  Snp.  Ct  666,  44  L.  Ed.  716; 
Ex  parte  Andrews,  18  CaL  678.  So  that  the 
real  and  vital  question  herein  is  whether,  in 
a  broad  sense,  the  act  under  consideration 
Is  obnoxious  as  class  legislation. 

A  brief  reference  to  the  prior  legislation 
of  tbe  state  upon  the  subject  will  serve  to 
give  a  clear  understanding  of  the  situation, 
and  aid  us  matolally  in  arriving  at  a  correct 
and  final  solution  of  the  controversy.  In 
1854,  It  was  enacted  by  the  territorial  as- 
sembly "that  no  person  shall  keep  oi>en  hfs 
or  her  store,  shop,  groe^,  ball  alley,  billiard 
saloon,  tippling  bouse,  or  any  place  of  gam- 
ing or  amusement,  or  do  any  secular  busi- 
ness, other  than  works  of  necessity  and 
mercy,  on  the  first  day  of  tbe  week,  com- 
monly 'Called  tbe  Lord's  Day  or  Sunday" 
<Laws  1854-55,  p.  283,  {  1),  prescribing  a 
penalty.  In.  1864,  tbe  state  legislature  adopt- 
ed an  act  of  identical  import,  except  the 
words  "or  labor"  were  Inserted  after  'the 
phrase  "or  do  any  secular  business";  and 
works  of  necessity  were  defined  to  be:  (1) 
The  baying  and  selling  of  meats,  fish,  or 
milk  at  retell,  before  9  o'clock  in  ttie  morn- 
ing; (2)  the  buying  and  selling  of  drugs  and 
medicines  at  retail  or  upon  prescription;  (3) 
the  selling  of  food  to  be  eaten  on  the  prem- 
ises where  sold;  and  (4)  the  keeping  open 
of  barber  sbops  and  laboring  at  such  trade 
until  10  o'clock  In  the  morning.  Deady's 
Laws,  c.  49.  i  653,  subds.  1,  2,  3,  4.  In  1805, 
this  act  was  amended  so  as  to  read:  "If  any 
person  shall  keep  open  any  store,  shop,"  etc., 
"for  the  purpose  of  labor  or  traflElc,  or  any 
place  of  amusement,  on  the  first  day  of  the 
week,**  etc..  "provided  that  the  above  pro- 
vision shall  not  apply  to  the  keepers  of  drug 
stores,  doctor  shops,  undertakers,  livery 
stable  keepere,  barbers,  butchers  and  bak- 
«rs;  and  all  circumstances  of  necessity  aud 


merey  may  be  pleaded  In  defense,  which 
shall  be  treated  as  questions  of  fact  tor  tbe 
Jury  to  determine  when  tbe  offense  is  tried 
by  Jury"  (Sess.  Laws  1865,  p.  34);  and  such 
was  the  condition  of  the  law  at  tbe  time  of 
the  enactment  of  the  statute  under  consid- 
eration. It  may  be  noted  that  the  law  of 
1805  does  not  inhibit  labor  on  Sunday,  except 
It  be  in  connection  with  a  store,  shop,  grocery 
store,  etc.,  kept  open  for  that  purpose,  or  for 
trainc,  and  it  excepted  barber  sbt^  with 
other  business  vocations  from  Its  operation; 
and  thus,  and  by  the  former  tegislatlon  of 
1864,  Indicating  a  legislative  policy  of  clas- 
sifying different  business  occupatioiu.  Includ- 
ing barbers,  and  of  dealing  wltli  them  witli 
reference  to  such  classifications.  The  effect 
of  the  act  In  controveniy  is  to  take  tlie 
business  of  barberlng  out  of  tbe  category  of 
the  exceptlmis  and  classifications  contained 
In  the  law  of  ISKi,  and  to  absolutely  inhibit 
tbe  prosecuting  of  such  business  on  Sunday. 
Under  the  act  of  18G4,  It  was  inblblted  par- 
tially; that  is,  after  10  o'clock  hi  tbe  morn- 
ing, and,  unless  it  was  a  business  of  neces- 
sity. It  was  also  inhibited  by  tbe  territorial 
act  ct  1854.  Is  the  act  In  oontraTeniioa  of 
the  fourteenth  amendment  of  the  federal 
constitution,  in  that  it  deprives  tlie  petition- 
er of  liberty  or  property  without  dne  pro- 
cess of  law,  or  ot  article  1,  I  1,  of  the  state 
constitution,  In  that  It  encroaelm  upcm  bis 
guaran^  of  equal  rights?  Every  Individual, 
uuder  tbe  constitution.  Is  entitled  as  of  right 
to  tbe  greatest  degree  of  freedom  in  action 
compatible  with  a  Just  preservation  of  equal 
rights  and  privileges  to  every  other  cItlKn 
and  the  promotion  of  the  public  wdtare. 
This  is  civil  libertT.  Tbe  fundamental 
principle  upon  which  It  is  based  Is  equality 
under  the  law.  and  it  signifies  not  only  free- 
dom of  tbe  dtlzai  from  servitude  uaA  re- 
straint, but  accwds  to  every  one  tbe  rlg^t  to 
be  left  free  in  the  use  of  bis  powers  and 
faculties,  and  to  adopt  and  parsoe  such  voca- 
tions and  employment  as  his  untrammeled  will 
may  suggest,  subject  only  to  such  restraint 
as  Is  necessary  to  secure  the  general  wel- 
fare. The  right  of  property,  In  Its  broad 
sense.  Is  not  only  the  right  of  possession  and 
enjoyment,  but  also  the  right  to  secure  it 
through  any  lawful  Industry,  pursuit,  or  call- 
ing adopted  In  the  exerolse  of  one's  Ubai7. 
which,  it  la  said,  'is  tbe  foundation  of  all 
wealth."  Bracevllle  Coal  Ca  v.  Pet^e,  147 
111.  66,  35  N.  E.  62,  22  L.  B.  A.  340.  87 
Am.  St  Rep.  200.  So  that  any  encroacb- 
ments  upon  the  rights  of  a  citizen,  or  class 
of  citizens,  guarantied  to  all  under  similar 
conditions  and  dreumstaaces,  may  be  said 
to  deprive  him  or  them  of  .both  liberty  aiid 
property,  and  to  be  an  Invasion  of  the  guar- 
antied equality  In  rights. 

With  these  preliminary  observations,  let  us 
proceed  to  the  examination  of  the  classifica- 
tion complained  at.  Mr.  Cooley  says:  "Doubt 
might  also  arise  whether  a  regulation  made 
for  any  one  class  of  citizens,  entirely  arbl- 
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trary  In  Its  cliaracter,  and  restricting  their 
rights,  prtrileges,  or  legal  capacities  in  a  man- 
ner before  unknown  to  tbe  law,  could  be  sus- 
tained, notwithstanding  its  generality.  Dis- 
tinctions In  these  respects  most  rest  upon 
some  reason  upon  which  they  can  be  de- 
fended, like  the  want  of  capacity  in  Infants 
and  insane  persons;  and  if  tbe  legislature 
should  undertake  to  provide  that  persons  fol- 
lowing some  specified  lawful  trade  or  employ- 
ment should  not  have  capacity  to  make  con- 
tracts, or  to  receive  conveyances,  or  to  build 
such  houses  as  others  were  allowed  to  erect, 
or  in  any  other  way  to  make  such  use  of  the 
property  as  was  permissible  to  others.  It  can 
scarcely  be  doubted  that  the  act  would  tran- 
scend tbe  due  bounds  of  legislative  power, 
even  though  no  express  constitutional  provi- 
sion could  be  pointed  out  with  which  it  would 
eome  in  conflict."  Oooley,  Const.  Lim.  484. 
The  principle  that  there  must  be  some  nat- 
nral  and  rational  ground  upon  which  to  base 
the  distinction  for  classification  has  been  rec- 
ognized and  adopted  by  this  court.  "It  may 
not  be  arbitrary,  and  requires  something  more 
than  a  mere  designation  by  such  character- 
istics as  win  serve  to  classify.  The  mark  of 
distinction  must  be  something  of  substance, 
acme  attendant  or  inherent  peculiarity,  call- 
ing for  legislation,  suggested  by  natural  rea- 
son, of  dlEEerent  character  to  subserve  the 
rightful  demands  of  governmental  needs." 
Ladd  V.  Holmes  <Or.)  06  Pac.  714,  710;  State 
T.  Frazier,  36  Or.  178,  59  Pac.  5.  All  ad- 
mit the  statute  in  question  can  only  be  sus- 
tained as  a  police  regulation.  In  State  v. 
Petit,  supra,  where  the  act  proliibited  all  la- 
bor on  Sunday  except  works  of  necessity  and 
charity,  and  provided  that  keeping  open  a 
barber  shop  on  Snnday  should  not  be  deemed 
a  work  of  necessity  or  charity,  it  was  held 
tbat  the  classification  was  not  purely  arbi- 
trary, but  that  tbe  apparent  natural  reasons 
suggesting  the  distinction  were  ample  upon 
which  to  support  legislative  discretion  in 
adopting  it  The  court,  speaking  through  Mr. 
Justice  Mitchell,  says:  "The  object  of  the 
lavv  was  not  to  Interfere  with  those  who  wish 
to  be  shaved  on  Sunday,  or  primarily  to  pro- 
tect the  proprietors  of  barber  shops,  but  main- 
ly to  protect  the  employes  in  them,  by  In- 
suring them  a  day  of  rest."  This  case  was 
appealed  to  the  supreme  court  of  the  United 
States,  where  the  court,  speaking  through  Mr. 
Chief  Justice  Puller,  says:  "We  recognize 
the  force  of  the  distinction  suggested,  and 
perceive  no  adequate  ground  for  interfering 
with  the  wide  discretlrai  confessedly  neces- 
sarily exercised  by  the  states  lu  these  mat- 
ters, by  holding  that  the  classification  was  so 
palpably  arbitrary  as  to  bring  the  law  into 
conflict  with  the  federal  constitution."  If  not 
In  conflict  with  the  federal  constitution.  It  la 
necessarily  not  In  conflict  with  our  own.  In 
People  V.  Havnor,  149  N.  Y.  195,  43  N.  E. 
541.  31  L.  R.  A.  680,  52  Am.  St.,  Rep.  707, 
the  court,  in  passing  upon  the  constitution- 
ality of  a  similar  statute  and  assigning  rea- 


sons for  upholding  the  classification,  says: 
"It  Is  to  the  interest  of  the  state  to  have 
strong,  robust,  h^ltby  citizens,  capable  of 
self-support,  of  bearing  arms,  and  of  adding  to 
the  resources  of  tl;e  country.  Laws  to  effect 
this  purpose,  by  protecting  the  citizen  from 
overwork  and  requiring  a  general  day  of  rest 
to  restore  his  strength  and  preserve  his  health, 
have  an  obvious  connection  with  the  public 
welfare.  Independent  of  any  question  relat- 
ing to  morals  or  religion,  the  physical  welfare 
of  the  citizen  Is  a  subject  of  such  primary 
Importance  to  the  state,  and  has  such  a  direct 
relation  to  the  general  good,  as  to  make  laws 
tending  to  promote  that  object  proper  xmder 
the  police  power,  and  hence  valid  under  the 
constitution,  which  'presupposes  its  existence, 
and  is  to  be  construed  with  reference  to  that 
effect' "  A  like  act  was  upheld  in  People  v. 
Bellet  99  Mich.  151,  57  N.  W.  1094,  upon  the 
same  principle.  We  are  not  unmindful  of  the 
fact  however,  that  there  are  other  cases  in 
irreconcilable  conflict  with  these.  Ex  parte 
Jentzsch,  112  Cal.  4G8,  44  Pac.  SOS,  32  L.  R. 
A.  664;  Eden  v.  People,  161  III.  296,  43  N.  E. 
1108,  32  L.  R.  A.  659,  52  Am.  St  Rep.  365; 
State  V.  Granneman,  132  Mo.  320,  33  S.  W. 
784;  City  of  Tacoma  v.  Krech  (Wash.)  46 
Pac.  255,  34  L.  R.  A.  68.  But  we  are  Im- 
pelled to  the  conclusion  that  tbe  former  are 
grounded  upon  the  better  reasoning;  and  be- 
ing in  harmony  with  the  legislative  policy,  as 
Indicated  by  the  acts  referred  to,  relative  to 
the  subject-matter,  from  an  early  date,  and 
having  the  sanction  of  the  federal  supreme 
court  we  are  constrained  to  hold  that  the  law 
Is  valid  under  both  the  federal  and  state  con- 
stitutions. 

The  Judgment  of  tbe  trial  court  will,  there- 
fore, be  affirmed. 


(41  Or.  468> 

ADVANCE  THRESHER  CO.  v.  HSTEB 
et  al. 

(Supreme  Court  of  Oregon.    June  30,  1902.) 

BONA  FIDE  PURCHASER— NOTICE— BORDEN  OF 
PROOF-BILL  OF  EXCEPTIONS. 

1.  A  mortgage  from  a  stranger  to  the  titie 
is  not  constructive  notice  to  a  purchaser  of  a 
prior  Qurecoi'ded  deed, 

2.  That  property  is  assessed  to  anoth»  than 
the  record  owner  is  not  constructive  notice  to 
a  purchaser  of  a  prior  unrecorded  deed. 

3.  The  filing  and  reourding  of  a  certificate  of 
levy  of  execution  against  land  as  the  property 
of  one  not  a  record  owuer^  no  record  owner 
being  a  party  to  the  action  m  which  judgment 
was  obtained,  is  not  constructive  notice  to  a 
purchaser  from  the  record  owner  of  a  prior 
deed  to  the  execution  defendant 

4.  A  grantee  in  a  bargain  and  sale  deed  may 
be  a  bona  fide  purchaser,  though  it  contain  no- 
covenant  of  warranty. 

5.  Plaintiff  in  an  action  at  law  to  recover 
land,  claiming  under  a  deed  unrecorded  when 
defendants  obtained  legal  title,  has  tbe  bur- 
den of  showing  tbey  had  notice  of  his  title. 

6.  Where  the  bill  of  exceptions  does  not  pur- 
port to  contain  nil  the  evidence,  and  the  ques- 
tion is  one  of  actual  notice,  an  instruction  that 
there  was  no  fuct  for  the  decision  of  the  Jury 
cnanot  be  held  c|'ror. 
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Appeal  from  circuit  court,  TTnlOD  county; 
Robert  Kaklu.  Judge. 

Action  by  the  Advance  Tbresher  Company 
against  Adilic  C.  £steb  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Tliis  is  an  action  to  recover  the  possession 
of  real  property.  It  1b  alleged  In  the  com- 
plaint that  plaintiff  Is  a  private  corporation, 
aDd  the  owner  in  fee  and  entitled  to  the  im- 
mediate possession  of  lot  4  in  block  16  of 
Coggau's  adtlition  to  La  Grande,  Or.,  and 
that  the  defendants  are  wrongfully  In  posses- 
sion thereof,  to  its  damage  in  the  sum  of 
$50.  The  answer  denies  the  allegations  of 
the  complaints  and  avers  that  on  August  14, 
1900,  Anna  H.  Davis  and  J.  M.  McShaln,  for 
a  valuable  consideration,  conveyed  the  prem- 
ises to  the  defendant  Addle  G.  Esteb,  who 
ever  since  has  been,  and  now  Is,  the  owner  in 
fee  aod  entitled  to  the  exclusive  possession 
thereof.  The  reply  having  put  hi  Issue  the 
allegations  of  uew  matter  in  the  answer,  a 
trial  was  had,  resulting  In  a  Judgment  for  de* 
f  aidants,  and  plaintUC  appalls. 

C.  H.  Finn,  for  appelant  Jaa.  A.  Fee  and 
JBogene  Ashwell,  for  respondents. 

MOORE,  J.  (after  stating  tbe  facte).  To 
render  tbe  excqttlons  hereinafter  adverted  to 
Int^llglble,  It  Is  deemed  essential  to  state  ttie 
nncontrorerted  tacts  as  disclosed  by  the  bill 
thereof.  It  appears  therefrom  that  prltnr  to 
June  1,  1887,  Rose  B.  Hndat  was  the  owner 
In  fee  of  said  lot,  at  which  tlme^  In  consid- 
eration of  9400,  of  which  fStHS  was  paid 
down,  she  and  her  husband  executed  and  de- 
llToed  a  wsrranty  deed  of  the  premises  to 
John  McDowell,  who  thereupon  tooli,  and, 
witii  his  son,  Gewge  W.  McDowell,  held,  pos- 
-session  thereof  until  the  summer  of  1899, 
when  he  died,  without  having  recorded  said 
deed,  which  could  not  thereafter  be  found. 
The  plaintiff  herein  having  commenced  an  ac- 
tion In  the  circuit  court  for  Unlou  county. 
Or.,  against  Jolm  McDowell,  secured  a  Judg- 
ment thnein  June  10,  1897,  which  two  days 
thereafter  was  entered  In  tbe  Judgment  dock- 
et of  said  county.  An  execution  having  been 
Issued  on  said  Judgment  November  10,  lSi>7, 
the  certificate  of  the  levy  thereof  on  said  lot 
was  filed  and  recorded  in  tbe  office  of  the 
county  clerk  of  that  county  the  next  day, 
and,  the  premises  having  been  sold  upon  said 
execution,  the  plaintiff  became  the  purchaser 
thereof,  and.  the  sale  having  been  confirmed, 
a  sherltTs  deed  therefor  was  executed  to  It, 
January  22,  1901,  and  duly  recorded  Febru- 
ary 28th  of  that  year.  Rose  B.  Huelat,  De- 
cember 11,  1809,  In  consideration  of  the  pay- 
ment of  $48,  the  remainder  due  her  on  ac- 
-cuunt  of  the  original  purchase,  executed  a 
bargain  and  sale  deed  of  said  lot  to  George 
W.  McDowell,  which  was  duly  recorded  two 
days  thereafter.  George  W.  McDowell,  De- 
cember 12.  1897,  executed  to  Annie  H.  Davis 
and  Gertrude  R.  Imus  a  bargain  and  sale  deed 


REPORTER.  (Or- 

to  the  premises,  which  was  recorded  Febm- 
ary  1,  1900.  Gertrude  R.  Imos  noA  her  hus- 
band, January  80,  1000,  executed  a  liai^;aln 
and  sale  deed  to  an  undivided  h-ilf  of  said 
lot  to  J.  M.  McBbaln,  which  deed  was  record- 
ed February  1,  lOOO;  and  Annie  H.  Davis 
and  her  husband  and  J.  M,  MtShaJn,  August 
14,  19U0,  executed  to  the  defendant  Addle  C 
Esteb  a  bargain  and  sale  deed  tm  said  lot 
in  pursuance  of  which  die  took  possession 
thoeof,  which  deed  wm  lecccded  Angnst  IT, 
190a  The  defendant  L.  A,  Bsteb,  an  attor- 
ney at  law,  testified  that,  acting  as  the  agent 
of  his  wife,  tiie  defendant  Addle  0.  Esteb,  be 
examined  tbe  recmds  of  satd  coonty  to  as- 
certain the  condition  of  the  title  to  and  tbe 
liens  upon  said  lot  at  thB  time  the  deed  was 
executed  to  her,  and  also  to  discover  whether 
the  Hfle  had  ever  been  In  Qeotee  W.  BCc- 
DowdL  Tlu  defendant  Addle  a  Bsteb  tes- 
tified that  she  had  no  notice  or  knowledge  of 
any  unrecorded  deed  to  John  McDowell,  or 
fliat  he  dalmed  tbe  prop^ty,  and  that  she 
paid  therefor  the  sum  of  $1,000,  partly  by 
the  legal  fees  of  her  hUBband.  In  part  by  a 
mortgage  and  tiie  rranalnder  In  money.  Tbe 
court  having  refused  to  permit  plalDtur  to 
prove  Ibat  vrtille,  John  McDowell  was  In  pos- 
session of  the  premises  be  executed  a  mort- 
gage  Ibereon,  June  4, 1897.  that  be  made  out 
a  statonent  toe  the  assessor  swearing  ttiat  be 
was  the  owner  of  said  lot,  and  that,  having 
been  assessed  accordingly,  he  paid  taxes  Ibere- 
on,  erceptkms  were  allowed. 

The  plaintiff  requested  tiie  court  to  give 
tbe  foOowIng  instructions:  **1  Instruct  yon 
that  any  one  taking  tltie  to  the  property  bi 
question  subsequent  to  Novembor  17,  1890, 
took  sncb  title  with  notice  of  plalntllTs  lien 
and  levy,  and  Is  bound  by  plalntlCTs  rights  as 
credlttf  levying  execution,  and  that  from  tbe 
date  of  levy  the  plaintiff  was  a  purchaser  of 
the  property  In  question  as  to  all  third  par- 
ties, or  persons  obtaining  title  from  any 
source  subsequent  In  time  to  said  levy.  Sec- 
ond. I  Instruct  you  that  the  plaintiff  In  this 
case,  at  tiie  date  of  Ite  levy  of  execution, 
which  was  on  November  10,  1899,  obtained 
by  such  levy,  by  reason  of  Its  legal  proceed- 
ings, all  the  right,  title,  and  interest  of  said 
John  McDowell  In  and  to  said  real  property; 
and  If  yon  find  that  said  Judgment  debtor, 
John  McDowell,  had  a  legal  title  to  said  hind, 
or  ownership  of  die  same,  you  must  find  for 
the  philntitt.  Third.  I  Instruct  you  that  It 
makes  no  dUTerence  whether  the  said  John 
McDowell  had  a  deed  recorded  or  not,  at  date 
of  levy;  yet  if  you  find  that  be  did  have  a 
deed  at  said  time  to  said  lot,  or  any  title  to 
the  same,  then  I  charge  you  that  It  was  sub- 
sequent to  execution  under  plaintiff's  Judg- 
ment, and  you  must  find  for  plaintiff.  Fourth. 
I  Instrnct  yon  to  find  for  the  plaintiff,  and 
assess  damages  as  to  the  reutal  value  of  the 
premises  according  to  tbe  proof."  And  also 
requested  the  court  to  submit  to  tbe  Jury  the 
following  verdict:  "We,  the  Jury  in  the 
above-entitled  action  and  court,  find  tor  tb« 
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plaintiff,  and  that  It  Is  the  owner  and  entitled 
to  tbe  possession  of  the  real  property  de- 
scribed tn  the  complaint,  to  wit  lot  4  In  block 
16.  Cogsan's  addition  to  La  Grande,  Union 
county,  Oregcm,  and  aBsesB  plalntUTa  damages 

In  tbe  Bum  of  f  .     ■  — ,  Foreman." 

The  ctnirt,  having  refused  to  glre  either  of 
the  Instmctlona,  or  to  submit  the  verdict  pre- 
pared, Informed  the  Jnry  that  there  was  no 
question  of  fact  In  the  case  tm  them  to  de- 
cide; that  It  was  a  matter  of  law  entirely; 
and  took  flrom  them  the  testlaiony  In  the  case, 
Instroctlng  them  to  find  for  the  defendants, 
whereupon  exceptions  were  allowed. 

It  Is  contended  by  plaintiirs  counsel  that 
the  court  emd  In  not  pomltting  It  to  prove, 
by  the  reicords  of  Union  county,  that  said 
lot  was  assessed  tn  the  name  of  John  Hc- 
I>oweU;  that  he  made  out  a  sworn  state- 
ment of  his  assessable  property,  including  said 
prunlses;  and  that  he  gave  a  mortgage  there- 
on, which,  having  bem  duly  recorded,  re- . 
malned  uncancded.  Tbe  deed  from  Boss  B. 
Hudat  to  John  McDowell  never  having  been 
ractnded,  his  name  does  not  appear  as  a 
grantee  In  the  chain  ot  Utie,  to  v^ich,  so  ftur 
as  the  record  Is  con«med,  he  Is  an  absolute 
stranger.  John  McDowell  may  have  mort- 
gaged the  premises,  but,  If  he  did,  a  perstm 
searching  the  title  would  conflne  hla  examina- 
tion to  the  direct  or  Inverted  Indexes,  and, 
having  traced  the  chahi  trom  Rose  B.  Hnelat 
to  the  defendant,  he  could  not  be  charged 
with  n^lgence  because  these  exponents  of 
the  record  failed  to  disclose  such  lien;  and, 
whOe  the  Indexes  may  be  no  part  of  the  rec- 
<wd,  where  they  fall  to  note  an  inatrument 
which  has  been  properly  recorded  CBoard  v. 
Bebcock,  5  Or.  472;  Nlcklhi  v.  Spring  Co., 
11  Or.  406,  6  Pac.  61,  50  Am.  Bep.  477),  the 
role  thus  announced  can  have  no  appllcatlaii 
to  the  case  at  bar.  because  John  McDowell's 
deed  was  never  recorded,  and  hence  no  no- 
cesBllT  existed  for  a  research  beyond  the 
chain  ^Bclosed  by  the  Indexes.  Thus,  in 
Steraberger  v.  Ragland  (Ohio)  48  N.  E.  811, 
It  Is  held  that  a  purchaser  of  real  property 
trom  one  who,  of  recwd.  appears  to  have 
the  title,  is  not  required  to  examine  for  mort* 
gages  made  to  the  vendor  after  he  became 
the  owner,  nor  is  the  record  as  to  such  a 
mortg^ige  constmctlve  notice  of  a  prlw  un- 
rec(Bxled  deed  to  the  mortgagor.  Mr.  Justice 
WlUIams,  speaking  for  the  court.  In  deciding 
the  case  says:  "The  record  of  ihe  mortgage 
executed  by  Ragland  for  tbe  unpaid  purchase 
money  for  the  lot  was  not  constructive  notice 
of  Us  unregistered  deed  to  a  subsequent  pur- 
chaser ftom  his  grantor.  When  a  prospective 
pnrehaser  finds  a  complete  record  title  in  the 
jnoposed  seller,  he  is  not  bound  to  examine 
for  mortgages  made  to  the  latter  after  he  be- 
came the  owner.  Such  a  mortgage  is  not  In 
flie  chain  of  his  title,  and  Is  not,  therefore, 
constructive  notice  to  a  subsequent  purchaser 
a  prior  nnrecorded  deed  made  by  him  to 
tbe  mortgagor."  To  the  same  effect,  see  Say- 
waxd  V.  Thompson  (Wash.)  40  Fac.  870; 
<UP.-W 


Lumpkin  V.  Adams  (Tex.  Sup.)  11  S.  W.  1072; 
Peterson  v.  McCauley  (Tex.  Civ.  App.)  25  S. 
W.  820;  Williams  v.  Slaughter  (Tex.  Civ. 
App.)  42  S.  W.  327.  An  Intending  purchaser 
of  real  property  being  under  no  obligation  to 
examine  the  public  records  to  ascertain  the 
existence  of  mortgages  given  by  a  strange 
to  the  title,  he.  a  fortiori.  Is  not  required  to 
search  tbe  tax  rolls  (tf  the  county,  to  see  It 
the  property  which  he  cmitanplatefl  baying 
may  not  have  been  assessed  to  some  one  other 
than  a  grantee  In  the  regular  chain  of  title. 

It  is  maintained  that  the  court  erred  to  re- 
fusing to  give  the  first  Instruction  requested, 
thereby  holding  that  the  sh^lff's  certificate 
of  the  levy  of  the  execution  upon  the  lot  In 
question,  filed  in  the  office  of  the  county  fietk 
of  Union  coun^  November  17,  1880,  did  not 
Impart  notice  to  the  defendants  suffictent  to 
cause  them  to  make  any  Inquiry  respecting 
the  plaintiff's  claim  to  or  prior  righto  in  the 
property.  It  is  argued  that  the  levy  <tf  an 
executlfm  upon  real  property  ia  tantamoimt 
to  an  attachment  thereof,  which  makes  the 
plaintiff  in  fbe  latter  writ,  as  against  third 
persons,  a  purchaser  of  the  property  in  good 
faith  and  ior  a  valuable  consldaation.  Hill's 
Ann.  Laws  Or.  H  150,  283,  subd.  4.  It  will 
be  remembered  that  Boss  B.  HuelaVs  deed 
to  Oeoi^  W.  McDowidl  was  recoMed  De*' 
conber  13,  1888.  as  26  days  after  the  certifi- 
cate of  levy  of  tile  execution  was  filed  to  the 
clerk's  oOlce;  and  that  Addle  O.  Sstob  se- 
cured what  title  was  thus  attainable  by  mesne 
conveyances  from  blnr,  and  her  deed  was  re> 
corded  August  17,  1000,  while  the  sheriflTs 
deed  to  the  plaintiff  of  the  premises  vras  not 
recorded  until  February  28,  19U1.  The  stat- 
ute prescribing  the  mode  of  transferring  the 
tlUe  to  land  is  as  follows:  "Every  convey- 
ance of  real  property  within  this  stote  here* 
t(tfore  mad^  which  diall  not  be  recorded  as 
provided  In  this  title  within  five  days  there- 
after sliall  be  void  agatost  any  subsequent 
purchaser  in  good  faith  and  tor  a  valuable 
consideration  of  fbe  same  real  property,  or 
any  portion  tiiureof.  whose  conveyance  shall 
be  first  duly  recorded."  Hill's  Ann.  Laws  Or. 
fi  8(K27.  That  Mra.  Esteb  paid  a  valuable  ccm- 
slderatlon  does  not  appear  to  be  controverted, 
and  If  she  parted  therewifli,  and  secured  the 
conveyance  of  the  premises  without  notice  of 
the  prior  unrecorded  deed,  her  title  must  pre- 
valL  Musgrove  v.  Boiuer,  6  Or.  S18,  20  Am. 
Rep.  737.  The  character  of  the  ImprovemaitB 
upon  the  lot  is  not  disclosed  by  the  bill  of 
exceptions,  which  also  falls  to  show  who.  If 
any  one^  was  In  possession  of  the  pn^^corty 
from  the  time  John  McDowdl  died,  tn  the 
summer  of  1880.  until  August  14, 1900.  when 
Annie  H.  Davis  and  J.  M.  McShaln,  being  in 
possession,  suirendered  the  premises  to  Mrs. 
Esteb  tqwn  her  purchase  thereof.  "Real 
property  shall  be  attached  as  follows:  The 
sheriff  shall  make  a  certificate  contalnlrig  tbe 
title  of  the  cause,  the  names  of  the  parties 
to'  the  action,  a  description  of  such  real  prop- 
wty,  and  a  statement  that  the  same  has  been 
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attached  at  tbe  suit  of  tbe  plalntifl;  and 
deliver  tlie  same  to  the  county  clerk  of  the 
county  In  which  the  attached  real  estate  is 
situated.  •  •  ♦  Upon  receiving  the  sher- 
iff's certificate  as  provided  In  section  140  the 
county  clerk  to  whom  the  same  Is  delivered 
shall  Immediately  file  such  certiflcate  in  his 
office,  and  record  It  In  a  book  kept  for  that 
purpose.  When  such  certificate  is  ao  filed  for 
record,  tbe  lien  In  favor  of  the  plaintiff  shall 
immediately  attach  to  the  property  described 
In  the  certificate  Whenever  such  lien  shall 
be  discharged.  It  shall  be  the  dnty  of  the 
county  derk  to  enter  upon  the  margin  of  the 
page  on  wbich  the  certificate  is  recorded  a 
minute  of  the  discharge."  Hill's  Ann.  Laws 
Or.  149,  150,  as  amended  by  an  act  ap- 
proved February  22,  18!^0  (T..aws  1809,  p.  231). 
"When  the  writ  of  execution  is  against  the 
proi>erty  of  the  judgment  debtor.  It  shall  be 
executed  by  the  sheriff  as  follows:  •  •  ♦ 
f4)  Property  shall  be  levied  on  in  like  manner 
and  with  like  effect  as  similar  property  is 
attached,  as  pi'orided  in  sections  149,  150  and 
152,  omitting  tbe  filing  of  the  certificate  pro- 
Tided  for  in  section  151."  Id.  S  283.  It 
would  appear  that  the  act  of  February  22, 
1890  (Lawn  1899,  p.  231),  amending  section 
149,  supra,  respecting  the  mode  of  attaching 
real  property,  also  repealed  by  implication  so 
much  of  subdivision  4  of  section  283,  supra, 
as  relates  to  "omitting  the  filing  of  the  cer- 
tificate provided  for  in  section  151."  Prior  to 
such  amendment,  real  property  was  attached 
by  leaving  with  the  occupant  thereof,  or,  If 
there  be  no  occupant,  In  a  conspicuous  place 
thereon,  a  copy  of  the  writ,  certified  by  the 
shorlff,  followed  by  filing  a  certiflcate  thereof 
with  the  clerk  within  10  days.  Hill's  Ann, 
Laws  Or.  {  149.  subd.  1,  and  section  151. 
At  the  time  Mrs.  Esteb  purchased  the  prop- 
«rty  neither  the  sheriff  nor  any  person  claim- 
ing the  right  nnder  John  McDowell's  unre- 
corded deed  was  in  possession  of  the  prem- 
ises, and,  Mrs.  Esteb  having  testified  that  she 
had  no  knowledge  of  any  adverse  claim  there- 
to, the  certificate  of  the  levy  of  the  execution 
filed  with  the  clerk  affords  the  only  notice 
chargeable  to  her,  and  the  Inquiry  is  whether 
this  was  sufficient  to  show  that  she  was  not  a 
purchaser  in  good  faith  In  consequence  there- 
of. The  levy  of  an  execution  on  real  property 
having  the  same  effect  as  its  attachment,  the 
Hen  thus  created  is  In  the  nature  of,  analo- 
gous to,  and  has  the  same  effect  upon  the 
property  involved  as  lis  pendens  In  chancery. 
Benn.  Lis  Pendens,  S  267.  The  property  In 
controversy  Is  of  the  character  that  renders 
It  subject  to  the  rule  of  lis  pendens,  and  Its 
description  as  given  la  adequate  for  that  pur- 
pose; and  the  only  remaining  question  is 
whether  the  filing  and  recording  of  the  certifi- 
cate of  levy  gave  the  court  jurisdiction  of  the 
proper  person,  so  as  to  affect  a  purchaser  of 
the  property  from  another  source  with  the 
requisite  notice.  13  Am.  &  Eng.  Enc.  Law, 
877.  If,  at  the  time  Mrs.  Esteb  purchased 
the  property,  Mrs.  Huclat  or  the  lotei'vening 


grantees  had  been  nutde  parties,  the  lis  pea- 
dens  might  have  affected  her;  but  their  sub- 
sequent appearance,  either  Tdantarlly  or  oth- 
erwise, would  be  Ineffectnal,  for  thMe  pur- 
chasers <xilj  are  affected  with  notice  who  se- 
cure a  title  to  prox>erty  from  parties  to  tbe 
suit  Wade,  Notice,  S  268;  13  Am.  &  Eng. 
Enc.  Law,  882;  Benn.  Lis  Poideas,  S  97; 
Devi.  Deeds,  S  702;  Parks  v.  Jackson,  25  Am. 
Dec.  656;  Buxton  t.  Sargent  (N.  D.)  75  N. 
W.  811.  In  searching  tbe  title  to  real  pn^- 
erty  of  which,  as  in  the  present  Instance,  the 
grantors  were  In  possession,  it  is  necessary  to 
examine  the  chain,  as  disclosed  by  the  record- 
ed conveyances,  from  -the  original  source  to 
tbe  party  in  possession.  Including  liens  there- 
on created  or  Buff««d  by  each  grantee  In  tbe 
chain  while  he  held  the  title.  Neither  Mrs. 
Huelat  nor  any  of  her  subsequent  grantees 
by  recorded  title  having  been  made  parties 
to  the  action  wherein  this  xdalntlS  secured 
judgment  against  John  McDowell,  the  filing 
and  recording  of  the  certificate  of  levy  did  not 
secure  jurisdiction  of  the  prop^  person,  so 
as  to  charge  Mrs.  Esteb  with  coustructlTe  no- 
tice of  the  levy  upon  the  lot  of  which  she 
became  Oie  purchaser,  and  no  error  was  com- 
mitted fn  refusing  to  give  the  instruction  so 
requested. 

The  second  and  third  requests  for  tnsti-uc- 
tlona,  havli^  each  a  clause  requiring  the  jury 
to  find  for  the  plaintiff,  rendered  than  ob- 
noxious, and  no  error  was  committed  in  re- 
fusing to  give  them,  or  to  give  the  fourth 
request,  or  to  submit  the  verdict  so  prepared. 

It  Is  contended  that  because  the  several 
deeds  from  Mrs.  Huelat  to  Mrs.  Esteb  con- 
tained no  covenants  of  warranty  the  latter 
had  such  knowledge  of  the  condition  of  the 
title  to  the  premises  as  to  cause  her  to  make 
Inquiry  concerning  it,  which.  If  prosecuted 
with  reasonable  diligence,  would  have  dis- 
closed the  execution  of  the  deed  from  Mrs. 
Huelat  to  John  McDowell,  of  tbe  judgment 
rendered  against  him,  and  of  the  levy  of  the 
execution  on  the  real  property;  but  that,  not 
having  availed  herself  of  this  information,  she 
Is  chargeable  with  such  notice  as  the  search. 
If  prosecuted,  would  have  revealed.  What- 
ever the  rule  may  be  In  respect  to  notice  of 
an  outstanding  equity,  to  be  Implied  from  a 
quitclaim  deed  taken  by  a  grantee  who  Is  to 
be  charged  therewith,  it  is  not  pertinent  to 
the  inquiry,  nor  necessary  to  a  decision  here- 
in, for,  the  conveyance  under  which  Mrs.  Es- 
teb secured  possession  of  the  lot  being  a  bar- 
gain and  sale  deed,  this  of  itself  does  not 
prevent  her  from  becoming  a  bona  fide  holder 
of  the  legal  title.  Baymond  t.  Flavel,  27  Or. 
219,  40  Pac.  15S. 

It  is  maintained  that  the  burden  of  proving 
that  Mrs.  Esteb  was  an  innocent  purchaser 
for  a  vaUiabio  consideration,  and  without  no- 
tice, was  Imposed  upon  her,  but,  as  she  failed 
to  comply  with  such  rule,  the  court  erred  in 
rendering  the  judgment  complained  of.  This 
is  not  a  snft  In  eqirity  to  set  aside  an  alleged 
fraudulent  conveyance,  In  which  there  is  Im- 
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yosed  opon  tlw  grantee  tlie  duty  of  alleglDg, 
and  In  some  Instances  the  burden  of  sbowing, 
that  be  te  on  Innocent  parcbaser  for  a  vAlvr 
able  conBlderatloa,  and  wltbout  notice.  We- 
ber T.  Rotbcblld,  15  Or.  385,  15  Pac.  650, 
&  Am.  St  Sep.  162;  Wood  t.  Baybum,  18  Or. 
3,  22  P«c.  521;  Hyland  t.  Hyland,  19  Or. 
51.  23  Pac.  811;  Slmpkina  t.  Windsor,  21  Or, 
382.  28  Pat  72;  JoUy  t.  Kyle.  27  Or,  96. 
39  Pac.  999;  Flynn  T.  Baisley.  35  Or.  268, 
57  Pac.  908,  46  L.  B.  A.  645,  76  Am.  8t  Rep. 
495;  MendenbaU  Elwert.  36  Or.  375,  62 
Pac  22,  S9  Pac.  806;  Wrlgbt  t.  CraljE  (Or.) 
66  Pae.  807.  This  being  an  action  at  law  to 
recover  possession  of  real  projitfty,  tbe  de- 
fendants, obserrlng  tbe  role  prescribed  by 
statute  (HQl's  Ann.  Laws  Or.  |  319).  arerred 
In  their  answer  tbe  nature  and  duration  of 
ttieir  alleged  estate  In  the  premises,  and  of- 
fered proof  thereof,  whlcl^  was  all  that  was 
required  of  tbem.  Thus,  In  Peterson  t.  Mc* 
Caaley  <Tex.  CIt.  App.)  25  S.  W.  826,  Mr. 
Chief  Justice  Llgbtfoot,  answering  a  similar 
contention,  says:  "When  the  subsequent  pur- 
chaser gets  the  legal  title,  and  another  party, 
holding  an  equitable  title,  seeks  to  oust  him, 
the  burden  ot  proof  rests  on  the  holder  of 
snch  equity  to  show  that  tbe  subsequent  par- 
chaser  had  notice,  actual  or  construetlTe,  tiC 
his  equitable  title,  or  such  facts  as  would  pat 
a  prudent  man  on  inquiry."  See,  also,  to  the 
same  effect.  Hill  t.  Moore,  62  Tex.  610;  Pat- 
ty T.  Mlddletott.  82  Tex.  686,  17  S.  W.  009. 

It  Is  maintained  that  the  court  erred  in  in- 
forming the  Jnry  that  there  was  no  fact  In 
ttie  case  for  them  to  decdde;  that  It  was  a 
matter  of  law  entirely;  and  also  erred  in  tak- 
taig  from  tbem  the  testimony,  and  in  Instroct- 
taig  tbem  to  find  for  tbe  defutdanta.  The  bill 
of  exceptions  does  not  purport  to  contain  all 
tbe  testimony,  hi  the  absence  of  which  the 
eoort  may  biaTe  correctly  Informed  the  Jury 
that  there  was  no  issae  of  fact  to  decide,  and. 
this  being  so.  we  cannot  aaj  that  error  was 
committed  as  alleged. 

It  follows  from  theae  liem  tliat  the  judg- 
ment Is  affirmed. 

{11  Or.  BO»l 

BBBD  T.  DUNBAR,  Beeretair  •<  State. 

^npreme  Court  of  Oregon.    July  7.  1902.) 

nSB  — FISH  C0HHIS8I0NRR  —  STATOTB  —  RB- 
PSAL  BY  IMPLICATION— CONSTI- 
TUTIONAUTY. 

1.  The  question  whether  an  office  has  been 
abolished  may  be  determined  on  appeal  from 
an  order  nistaiuing  a  demurrer  to  an  alternate 
writ  of  mandamos  to  compel  the  payment  of 
tbe  salary  of  the  official,  thoogb  the  writ  al- 
leges that  the  officer  is  duly  qualified,  commis- 
rfoned  and  actlug,  as  the  court  wiU  take  Jodl- 
dal  notice  of  the  statute. 
•  2.  Bess.  Laws  1901.  p.  328.  covered  the  en- 
tire subject  of  the  nahing  indostries  of  the 
state,  and  created  a  board  of  fish  commission- 
ers, with  a  duty  of  appointing  a  master  fish 
warden^bot  it  did  not  expressly  repeal  Sega. 
Laws  1896.  p.  87,  which  was  a  similar  law,  but 
whldi  provided  for  the  appointment  of  a  fish 
commlnoner.  The  act  of  1001  orlginnlty 
contained  a  clause  repealing  statntes  which 
bad  been  rq^lsd  hy  the  act  af  iSOB,  which 


was  stricken  «ttt  bcfors  the  act  of  1901  was 
passed:  and  the  iMrlslatnre  before  the  close 
of  the  session  passeo  another  act,  directing  the 
payment  of  certain  bounties  by  the  .fish  com- 
missioner.  Beld,  that  the  law  of  1801  repeal- 
ed the  law  of  1888  by  Impltcatlou;  the  act  of 
the  leglslatare  tn  strifcmg  out  the  repealing 
clause  and  referring  to  a  fish  commissioner  in 
the  bounty  act,  not  showing  a  contrary  legis- 
lative Intent. 

8.  Sess.  Laws  1901,  p.  328,  providing  for  the 
regulation  of  the  flan  Indnsby  and  creating  a 
b<»rd  of  fish  commissioners.  Is  not  anconsti- 
totional,  as  being  a  delegation  of  legislatiTe 
powers,  In  authorlalng  the  conunlsaloneni  to 
appoint  a  master  fish  warden. 

Appeal  from  circuit  conr^  Bfaricm  eoanty'; 
R.  P.  Boise,  Judge. 

Mandamus  by  P.  O.  Reed  against  F.  L 
Dunbar,  secretary  of  state.  From  an  («der 
sustaining  a  demorrer  to  the  altematins 
writ,  plaintiff  appeals.  Affirmed. 

Thla  is  a  mandamus  proceeding  to  compd 
the  defendant,  as  secretary  of  states  to  draw 
a  warrant  In  t&vta  of  the  irialntiff  for  salary 
alleged  to  be  due  him  as  flab  commissioner 
for  tbe  month  of  Marcb.  1901,  and  fw 
penses  which  It  la  asserted  be  incurred  tn 
the  discharge  of  hia  duties  during  the  same 
time.  The  altematlTe  writ  allegee.  In  sub- 
stance, that  In  April,  1890,  the  plaintiff  waa 
appointed  flsh  commissioner.  In  pursuance 
of  the  provisions  of  an  act  of  tbe  legislature; 
approved  October  18,  1898.  for  the  term  end- 
ing Octol>er,  1902,  at  an  annual  salary  of 
92,500,  payable  quarterly,  and  waa  allowed 
necessary  expenses  Incntred  In  the  perform- 
ance of  hia  duty*  not  to  exceed  $1,700 
per  annum;  that  In  April,  1001,  be  presented 
to  tbe  defendant,  aa  secretary  of  states  his 
claim  for  services  rendered  daring  the  <|Qar<> 
ter  ending  March  81,  1901.  amounting  to 
$626,  salary,  and  $43.10,  expenses;  that  tbe 
defendant  refused  to  allow  such  claim,  «r 
any  part  tba«of,  except  an  amount  anffl- 
dent  to  cover  his  salai^  and  expenses  for 
the  muntbs  of  Janaary  and  February;  ttiat 
the  plaintiff  la  the  duly  qaalifled,  commis- 
sioned, and  acting  flab  ctnnmissloner  of  tbe 
state;'  and  that  there  la  still  due  blm  tbe 
sum  of  $208.38  as  salary,  and  $18.80  aa  ex- 
penses Incurred  in  the  performance  of  bla 
daty.  A  demurrer  to  the  altranatlve  writ 
was  sastained  on  the  gronnd  that  the  office 
of  fish  commlBSloner  was  abolished  by  tbe 
legislative  assembly  of  1901,  and  ceased  to 
exist  on  tbe  Ist  of  March  of  that  year. 

C.  M.  Idleman,  for  appellant  D.  H,  N. 
Blackburn,  Atty.  and  O.  W.  f^ilton, 

for  reapondrat; 

BEAM.  O.  J.  (after  stating  tbe  facts).  It 
Is  Insisted  that  the  question  of  the  repeal  of 
the  act  under  which  the  plaintiff  was  ap- 
pointed cannot  be  considered,  becanae  the 
case  comes  here  mi  demnrrw  to  the  alter- 
native writ,  which  alleges  that  be  la  the  duly 
qaalifled.  commissioned,  and  acting  flsh  com- 
missioner of  the  state;  Bat  we  are  of  tbe 
oplnltm  tba^  U  tbe  act  tau  been  npealed 
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and  the  ofiBce  abolished,  tbe  court  will  take 
jndlclal  notice  of  tbat  fact  And  moreover, 
If  the  Judgment  la  to  be  pat  upon  a  technical 
ground.  It  ia  by  no  meana  certain  that  the 
alternative  writ  states  a  cause  of  action.  By 
a  recent  act  of  tlie  legislature  (Seas.  Laws 
11301,  p.  203)  It  Is  provided  that  no  warrant 
shall  be  drawn  by  the  secretary  dt  state  in 
payment  of  any  claim  against  the  state  un- 
less an  appropriation  has  first  been  made  for 
the  payment  thereof;  and  it  is  doubtful 
whether  an  alternative  writ  d  mandamus 
to  compel  the  secretary  of  state  to  draw  a 
warrant  in  payment  of  such  a  claim  states 
a  cause  of  action,  unless  It  alleges  tbat  an 
appropriation  has  been  made  for  the  pay- 
ment thereof.  We  prefer,  however,  to  put 
the  case  npon  the  real  question  involved, 
rather  than  upon  mere  technical  grounds. 

In  1898  the  legislature  passed  an  act  to 
Iirovide  for  the  propagation  and  protection 
of  Chinook  and  other  species  of  salmon,  stur- 
geon, and  food  fishes  in  the  rivers  and  wa- 
ters of  the  state;  to  license  and  regulate 
those  engaged  in  taking  flsb,  the  device  and 
appliances  used  fw  tbat  purpose,  and  all 
persons  engaged  in  canning  or  dealing  in 
flsb;  and  to  provide  for  the  apimlntment  of 
a  flsb  commissioner  and  deputies,  the  de- 
fining of  their  duties,  and  the  fixing  of  tbelr 
cmnpensaUon.  Sess.  Laws  1888,  p.  ST.  This 
act  consists  of  44  sections,  defines  the  close 
season,  makes  it  unlawful  to  catch  or  take 
fish,  or  to  have  in  possession,  aell.  or  offer 
for  sale  or  transportation,  or  ta  transport, 
any  fish  caught  daring  such  season;  provides 
for  the  appointment  by  the  governor  of  a 
flab  commissioner  for  a  term  of  four  years, 
at  an  annual  salary  of  $2,500.  payable  quar- 
terly; makes  It  the  duty  of  the  fish  commis- 
sioner to  devote  his  tinw  to  the  fishing  in- 
dustry of  the  state;  gives  him  management 
of  the  state  hatcheries;  and  requires  blm  to 
see  that  all  laws  for  the  protection,  preserva- 
tion, and  propagation  of  food  fishes  are  en- 
forced; requires  bim  to  Issue  all  licenses  for 
fishing  packing,  or  dealing  In  fish,  and  pay 
the  money  received  therefor  over  to  the  state 
treasurer,  to  the  credit  of  the  hatchery  fund; 
anthorlzes  him  to  propagate  and  stock  the 
various  streams  of  the  state  with  salmon  and 
other  food  fishes,  and  for  that  purpose  gives 
bim  power  to  close  any  stream.  In  1901  the 
legislature  passed  another  act,  entitled  "An 
act  to  provide  for  the  better  protection  of 
cblnook,  steel-beads,  and  all  other  nnadro- 
mons  species  of  salmon  and  other  fish;  and 
for  the  better  protection  of  the  fishing  In- 
dnstry  in  this  state  and  the  regulation  and 
control  thereof;  to  regulate  the  time  and 
appliances  for  the  taking  of  the  same;  to 
provide  for  the  creation  of  a  board  of  fish 
commissioners  and  other  officers  pertaining 
to  the  fishing  industry  In  this  state;  to  pro- 
vide for  tiie  construction  and  maintenance 
of  fish  hatcheries  In  the  state  of  Or^on  and 
adjoining  states;  and  to  repeal  certain  laws 
In  this  act  designated,  and  all  acta  and  parts 


of  acts  in  cMifllct  tberewitiL**  -Seas.  La^vs- 
1001,  p.  328.  This  act  conaists  of  51  sec- 
tions, and  covers  the  entire  subject  of  the- 
fishing  indnstry  of  the  state.  It  cratains. 
bown-er,  no  repealing  clause,  and  the  ques- 
tion for  decision  Is  whether  it  repeals  the 
act  of  1808  by  Implication.  It  is  a  familiar 
rule  tbat  repeals  by  Im^lcatton  are  never 
favored,  and,  when  there  are  two  acta  upon 
the  same  subject,  effect  will  be  given  to- 
both,  if  possible.  But  when  they  are  r^rag- 
nant,  so  that  both  cannot  stand,  or  if  the 
new  statute  revises  the  whole  subject-matter 
of  an  existing  law,  and  Is  plainly  intmded 
as  a  substitute  therefor,  it  will  operate  as  a 
repeal  of  the  old  law,  even  though  it  con- 
tains no  express  provision  to  tbat  effect. 
Little  r.  Cogswell,  20  Or.  345,  26  Pac.  727; 
Insurance  Co.  v.  Rlggen,  31  Or.  336.  48  Pac. 
476;  Ex  parte  Ferdon,  35  Or.  171,  57  Pac. 
S76.  If,  therefore,  the  act  of  1901  revised 
the  whole  subject  embraced  In  the  act  of 
1898,  and  was  Intended  as  the  final  expres- 
sion of  the  l^slative  will,  it  operated  as  a 
repeal  thereof,  although  It  contains  no  re- 
press words  to  that  efFect.  A  glance  at  Its 
proxlsions  will  show  that  It  was  so  intend- 
ed. It  defines  In  detail  the  close  season  lu 
the  various  streams;  prorldee  a  penalty  for 
catching  fish  during  such  season;  regulates- 
tbe  construction  and  maintenance  of  trape» 
weirs,  and  other  fixed  appliances  tar  catch- 
ing flsh;  oeates  a  board  of  flsh  commission- 
ers, consisting  of  the  governor,  secretary  of 
state,  and  state  treasurer;  makes  It  the  duty 
of  this  board  to  apimint  a  master  flsh  war- 
den, one  deputy  fish  warden,  and  water 
bailiffs;  d^nes  the  duties  and  compensa- 
tion of  such  officers;  requires  and  antborIze» 
the  board  of  flsh  commissioners  created  by 
the  act  to  locate  and  provide  for  the  con- 
struction of  flsb  hatcheries,  and  to  have  cm- 
eral  control  thereof;  requires  all  moneys  re- 
ceived under  the  act  to  be  paid  into  the- 
hatchery  fund,  and  used  for  hatchery  par- 
poses  und«>  tbeir  direction;  and  makes  it 
the  duty  of  the  master  fish  warden  to  IsSae 
all  licenses  for  fishing,  packing,  or  deallng^ 
in  fish;  requires  him  to  keep  a  record  there- 
of, and  make  a  detailed  report  to  the  board 
annually;  authorizes  the  board  of  fish  com- 
missioners to  propagate  and  stock  the  va- 
rious waters  and  streams  of  the  state  with 
Baltnon  and  other  food  fishes,  and,  to  that 
end,  empowers  tbem  to-  prohibit  the  taklnjt 
of  flsh  from  such  streams.  In  abort,  it  to 
manifestly  intended  to  impose  npon  the 
board  of  fish  commissioners  and  the  officers 
appointed  by  them  the  duties  theretofore  re- 
quired of  the  flsh  commissioner.  Under  the 
well-settled  rules  of  statutory  construction. 
It  therefore  operated  as  a  repeal  of  the  for- 
mer act  upon  the  subject 

It  Is  argued  that  the  striking  out  by  the 
legislature  of  the  repealing  clause  of  the  act 
of  1901,  and  the  passage  of  a  separate  act 
at  the  same  session  for  the  payment  out  of 
tbe  moneys  colleeted  by  tbe  flsb  commlssloit- 
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er,  of  a  bounty  for  killing  seals  and  sea  Hone 
(Sees.  Lnws  1901,  p.  156),  manifestB  a  par- 
pose  not  to  abolish  tbat  office.  Tbe  legis- 
lative journals  Bbow  that  the  bill  as  it  passed 
the  house  of  representatives  was  a  stibstitute 
for  tbe  original  bill,  and  contained  a  section 
repealing  certain  laws  which  had  already 
been  repealed  by  tbe  act  of  1888.  House 
Jour.  1901,  p.  792.  This  section  was  stricken 
oat  by  the  senate  (Sen,  Jour.  1001,  p.  799), 
but  this  does  not  indicate  an  intention  not  to 
make  tbe  act  of  1001  a  substitute  for  that  of 
1898.  Tbe  act  for  the  payment  of  a  bounty 
for  killing  seals,  sea  lions,  etc.,  provides,  In 
substance,  that  a  sum  not  to  exceed  fS.OOO 
a  year,  oat  of  tbe  moneys  paid  Into  the  state 
treasury  by  the  fish  commissioner,  shall  be 
placed  in  a  separate  fund,  to  be  known  as 
the  "Fishery  Bounty  Fund,"  put  of  which 
there  shall  be  paid  a  bounty  for  killhig  the 
animals  named.  The  act  further  provides 
that  any  one  killing  or  causing  to  be  killed 
any  of  the  animals  for  which  the  bounty  Is 
^Iven  shall  make  proof  thereof  before  the 
fish  commissioner,  who  shall  issue  to  such 
person  a  certificate,  as  evidence  of  his  right 
to  receive  from  the  state  treasury  the  amount 
of  the  bounty,  upon  the  presentation  of  which 
the  secretary  of  state  Is  required  to  issue 
a  warrant  on  the  fishery  fund  for  the  amount 
of  the  certificate.  The  evident  purpose  of 
this  law  was  to  provide  for  the  payment  of 
the  bounty  out  of  the  money  received  for  li- 
censes and  fines  under  the  act  regulating  tbe 
fishing  indastry  In  the  state,  and  that  per- 
sona entitled  to  payment  from  such  fund 
should  make  proof  thereof  to  the  officer 
charged  with  the  duty  of  enforcing  the  fish- 
ing laws.  It  la  therefore  quite  probable,  un- 
der the  rule  tbat,  where  the  subject-matter 
and  general  intent  of  a  I^slative  act  Is 
once  ascertained,  words  may  be  modified, 
altered,  or  supplied  so  as  to  carry  out  such 

gtention,  tbat  the  words  "fish  commission- 
"  will  be  construed  to  mean  "master  fish 
warden."  Suth.  St  Const  §  2ia  But  how- 
ever that  may  be,  it  cannot  we  think,  be 
said  that  the  passage  of  the  bounty  act  in- 
dicated the  Intention  of  the  legislature  to 
preserve  the  office  of  fish  commissioner  aep- 
arate  and  distinct  from  that  of  master  fish 
warden,  as  provided  in  the  act  of  1901, 

It  is  also  argued  that  the  act  of  1901  Is 
onconstltntional  and  void  because  It  dele- 
gates to  the  board  of  fish  commissioners  the 
power  and  authority  to  appoint  a  fish  warden. 
It  Is  undoubtedly  true  that  the  legislature 
cannot  delegate  powers  conferred  upon  It  by 
tbe  constitution,  but  the  appointment  to  aij 
office  Is  not  one  of  sncb  powers.  The  ap- 
pointment to  public  office  may,  under  cer- 
tain circumstances,  be  made  by  the  legisla- 
ture, but  it  Is  not  a  duty  imposed  upon  It 
by  the  constitution.  The  rale  invoked  refers 
to  the  lawmaking  power.  Every  law,  after 
it  Is  enacted,  however,  must  be  executed  by 
some  one  charged  with  that  duty;  and,  un- 
less the  constitution  otherwise  especially  di- 


rects, the  legislature  may  vest  such  power 
in  a  board  or  commission,  and  give  to  that 
board  or  commission  tbe  right  to  appoint 
subordinate  officers  or  agents  to  carry  out 
the  legislative  will.  State  v.  George,  22  Or. 
142,  29  Pac.  356.  1ft  L.  R.  A.  737,  29  Am. 
St  Bepw  686;  Cooley,  Const  Llm.  (6th  XM.) 
185. 

We  are  of  the  opinion,  therefore,  that  the 
law  of  1901  Is  valid,  and  that  it  operated  to 
repeal  the  act  of  1898  under  which  the  plain- 
tiff was  appointed.  The  Judgment  of  the 
court  below  will  therefore  be  affirmed. 


(41  Or.  485) 

SCHOOL  DIST.  NO.  110  v.  PALMER  et  aL 

(Supreme  Court  of  Oregon.   July  7.  1902.) 

SCHOOL    DISTRfOTS  —  DISTRICT  BOUNDARY 
BOARD-POWER  AND  AUTHORITT— CHANGS 

OP  BOUNDARY— PETITION. 
Sess.  Laws  1899,  pp.  209,  216,  §  19,  subd. 
1,  provides  that  the  district  boundary  board 
snail  make  altb-ations  and  changes  iu  the 
boundaries  of  school  districts  when  petitioned 
to  do  so  "in  tbe  manner  hereinafter  specified." 
No  manner  of  petitioning  the  board  is  prescrib- 
ed by  ststQte.  iield  that,  construed  in  the  light 
of  the  former  statute  (Hill's  Ann.  Laws,  tit.  3, 
259,  anbd.  3),  the  phrase,  "in  tbe  manner 
ereinafter  specified,"  should  be  regarded,  not 
as  surplusage,  but  as  modifying  "petitioned," 
and,  as  no  manner  of  petitioning  u  specified, 
the  board  is  without  authority  to  moke  chan- 
ges In  boundaries. 

Appsal  from  drcnlt  court,  IMn  oonxitr;  B. 
P.  Boise,  Judge. 

Proceeding  by  scbool  district  No.  110  agahist 
B.  M.  Palmer  and  others,  constitatlng  Uie  dis- 
trict boundary  board  of  lilnn  coonty,  to  re- 
view the  action  of  that  board  In  changing  the 
boundaries  of  district  No.  110.  From  a  judg- 
ment dlnnlselng  the  petition,  plaintiff  appeals. 
Reversed. 

J.  K.  Weatherford,  for  appellant  H.  C. 
Watson,  for  respondents. 

WOLVBRTON,  J.  This  case  comes  here 
on  plaintiff's  appeal  from  a  Judgment  of  the 
circuit  court  dismissing  a  proceeding.  Insti- 
tuted by  it  to  review  the  action  of  the  dis- 
trict boundary  board  of  Linn  county.  Or., 
changing  or  re-establishing  the  boimdaries  of 
school  district  No.  110.  The  board  acted  up- 
on a  petition  of  16  persons,  residents  of  said 
district  and  certain  unoi'ganized  school  terri- 
tory, praying  that  such  unorganized  terrltOTy 
be  added  to  the  district,  and  another  of  20 
residents  of  district  No.  4,  praying  that  Its 
north  boundary  be  re-established  as  It  was 
originally  when  district  No.  109  was  severed 
from  It  Other  patrons  of  district  No.  110 
protested,  assigning  two  grounds  therefor: 

(1)  Tbat  tbe  school  house  was  too  small;  and 

(2)  that  such  action  as  prayed  for  would 
make  district  No.  110  Uable  for  the  debts 
of  the  old  district  No.  109. 

The  plalntifl  Insists  tbat  the  board  was 
without  adequate  authority  in  tbe  premises, 
and,  therefore,  that  Its  acts  in  changing  or 
re^tabllshlng  said  bouudarles  were  Inopera- 
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tlve  and  Told.  The  board  derived  whatever 
outborlty  It  had  from  section  19,  enbd.  1,  of 
the  act  of  the  legislative  assembly  of  1899 
creating  It  (SesB.  T^ws  1899,  pp.  209,  216), 
wblch  reads  as  follows:  "The  snperlnteiideut 
and  the  county  court,  or  the  board  of  com- 
mleslonerB  hi  countica  where  this  board  is  a 
separate  body,  shall  constitute  a  board  for 
laying. off  his  county  In  convenient  school 
districts,  such  board  to  be  styled  the  district 
boundary  board.  Said  board  shall  make  al- 
terations and  changes  In  the  same  when  pe- 
titioned BO  to  do,  In  the  manner  hereinafter 
specffled;  and  tlie  superintendent  shall  make 
a  record  showing  the  boundaries  and  num- 
bers of  an  the  districts  in  his  county  so  es- 
tablished and  organized."  The  construction 
put  upon  this  section  is  that  the  board  can 
only  make  the  alterations  and  changes  when 
petilloned  In  the  manner  specified,  and  the 
contention  is  that  as  the  manner  is  not  speci- 
fied, and  no  method  of  procedure  has  been 
prescribed,  the  etatute  Is  a  ifullity,  and  the 
board,  although  legally  constituted,  is  left 
without  power  In  that  particular.  The  re- 
spondents contend  for  a  dtffei'ent  construc- 
tion, which  Is  that  the  board  shall  make  the 
alterations  and  ciianges  In  the  manner  speci- 
fied when  petitioned  so  to  do;  that  is  to  say, 
that  the  words  "in  the  manner  hereinafter 
specified"  do  not  refer  to  the  petition  at  all, 
but  to  the  manner  of  establishing  and  cban- 
ghig  boundaries  of  districts.  The  statute  was 
Intended,  no  doubt,  as  a  revision  of  the  for- 
mer method  of  altering  and  changing  the 
boundaries  of  school  districts,  devolving  the 
authority  upon  the  district  boundary  board 
InBtead  of  the  Buperintendent,  tmt  the  lan- 
guage conferring  the  power  is  identical  in  el- 
llier  case.  We  may  look,  therefore,  to  the 
old  statute  which  this  was  Intended  to  revise, 
and  consider  it  In  connection  with  the  new 
In  the  ascertainment  of  a  proper  Interiveta- 
tton.  By  the  <dd.  It  was  provided  that  "he 
[the  superfntendait}  may  establish  new  dis- 
tricts, when  not  already  laid  off,  on  petition 
of  three  legal  voters  of  each  proposed  new 
district,  but  shall  not  make  any  changes 
within  the  districts  of  his  county  unless  pe- 
titioned 80  to  do  by  a  majority  of  legal  voters 
of  each  district  concemed  in  the  change." 
Hiirs  Ann.  Laws,  tit  3,  i  2590,  subd.  8. 
There  was  no  special  manner  provided  as  to 
the  method  to  be  pursued  by  the  superintend- 
ent In  changing  boundaries.  When  he  con- 
clnded  that  it  was  proper  to  make  an  altera- 
tion or  change,  be  entered  the  same  of  record, 
there  being  no  prescribed  mode;  nor  Is  there 
any  more  speclflcally  prescribe!  mamier  or 
mode  under  the  new  law  for  making  such 
changes  or  alterations.  The  present  statute 
further  provides  that,  when  the  board  shall 
have  established  a  new  district,  the  superin- 
tendent shall  notify  three  of  tlie  petitioners 
therefor»  giving  the  numb»  and  boundaries 
thereof,  and  when  alterations  are  made  he 


shall  notify,  In  manner  aforesaid,  the  direct- 
ors of  all  the  districts  concerned.  Now,  there 
is  no  provision  whatever  for  petltlonliig  for 
new  districts,  or  for  having  alterations  or 
changes  made  In  those  previous  established, 
beyond  the  provision  IsBt  above  referred  to» 
which  would  Indicate  an  Intendment  on  the 
part  of  the  legislature  that  new  districts 
should  be  established  on  a>petltion  of  not  less 
than  three  persons.  It  is  very  apparoit, 
therefore,  that  something  of  the  legislative 
purpose  has  been  omitted  tn  framing  the  act, 
and  It  Is  also  quite  apparent  that  the  lan- 
guage "In  the  manner  hereinafter  ^eclfied," 
as  used  In  the  old  act,  alluded  to  the  manner 
In  which  the  superintendent  Should  be  peti- 
tioned to  make  the  alterations  and  changes. 
If  bearbig  that  sense  In  the  old,  there  is  notta- 
hig  In  the  new  or  present  statute  to  Indicate 
that  it  should  be  given  a  different  ccMwtmc- 
tlon;  and  sucb  Is  the  meaning  derivable  from 
Its  general  arrangem«it.  To  give  it  the  ctm- 
structlon  c<mtended  for  by  respondenta,  there 
must  be  a  transposition  of  clauses,  and  this 
la  not  permissible  unless  sacb  a  meaning  was 
clearly  Intended,  sucb  Intention  to  be  asces^ 
talned  from  other  proviaicois  of  the  act  whra 
construed  as  a  whole;  and  'tbste  can  reason- 
ably be  no  such  deduction  In  this  ease.  Such 
being  the  ascertained  meaning  of  the  act.  It 
la  wholly  Inoperative  by  reason  of  the  omis- 
sion of  the  l^slatnre  to  prescribe  the  man- 
ner or  mode  for  petitioning  the  board.  The 
mode  was  Intended  to  be  the  measure  of  the 
power,  and,  none  havbig  been  ad<^>ted,  the 
board  was  left  without  the  requisite  autbwlty 
to  make  the  alteration  or  change.  Chaffee's 
Appeal,  G6  Mich.  244,  22  X.  W.  871;  State 
V.  Partlow,  91  N.  0.  600,  48  Am.  Rep.  052; 
Ward  V.  Ward,  87  Tex.  889.  The  board  It- 
self could  not  prescribe  tbe  manner,  or  say 
what  would  be  a  sufllclent  petition,  becanse 
its  authority  depended  upon  being  petitioned 
tai  the  manner  to  be  prracribed  by  the 
hitnrei  but  which  was  omitted  from  the  stat- 
ute. It  is  further  contended  that  the  words 
"as  hereinafter  specified"  should  be  treated- 
as  surplusage,  which  would  leave  the  act  oth- 
erwise complete  and  curative.  It  may  hap- 
pen that  no  sensible  meaning  oonld  be  given 
to  some  word  or  phrase  In  a  statute,  or  tbat 
such  a  meaning,  if  ^Iven,  would  d^eat  the 
real  object  of  enactment.  In  either  case,  the 
word  or  pbmse  might  with  propriety  or  sluiild 
be  ^mlnated.  Knd.  Interp.  SL  |  301.  But 
this  is  not  the  present  case,  as  the  real  ob- 
ject of  the  enactment  is  apparoit  here,  and 
the  elimination  would  practically  amount  to  a 
defeat  of  the  object,  and  we  find  no  reason 
for  departing  from  the  goieral  rule  that  fall 
effect  must  be  given  to  every  word  if  possible^ 
State  v.  Simon,  20  Or.  386,  26  Pac.  170,  Is  bi- 
Btnictlve  aB  to  the  rules  of  Interpretation  more 
w  less  applicable  here. 

These  considerations  lead  to  a  revosal  of 
the  Judgment,  and  It  Is  so  ordered. 
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T.  ORTH  et  al. 


(Supreme  Court  of  Oregon.    July  7,  1902.) 
COST  BILL— FILING— REASONABLE  TIME. 

1.  After  afflrmance  oii  appeal,  a  motion  for 
a  reheariiiB  was  deiii€!d  tne  following  term, 
and  respondent  did  not  file  a  cost  bill  till  after 
tbe  denial  of  such  petition.  Held  that,  under 
the  rules  providing  that  uo  mandate  can  issue 
until  the  motion  for  a  rehearing  is  disposed  o(, 
the  biJl  was  filed  within  a  reasonable  time, 
though  not  within  the  term  at  which  the  jadg- 
meut  was  rendered. 

2.  Under  the  rules  providing  that,  within  60 
days  after  disposition  of  an  appeal  or  petition 
for  rehearing,  a  mandate  shall  issue  as  of 
course  on  the  application  of  either  ^arty,  the 
clerk  is  not  precluded,  on  application  being 
made,  from  filling  in  blanks  left  for  the  amount 
of  costs  and  disbursemeuts. 

On  objection  to  bill  ot  costs.  For  former 
opinion,  see  66  Fac.  925. 

IC  B.  WatBon.  for  tbe  motion.  H.  L.  Pipes, 
oppoBed. 

WOLVERTON,  J.  A.  decree  was  rendered 
In  this  cause  December  16,  IWfi,  affirming  the 
action  of  the  trial  court,  and  a  petition  for  a 
reheariug  denied  during  tlte  following  March 
term  tji  tbe  court.  66  Fac.  025.  When  the 
decree  was  entered  the  usual  blank  was  left 
by  the  clerk  for  the  amount  of  coats  and 
disbursements,  when  settled  and  taxed.  On 
May  9th,  and  within  60  daj-s  from  the  denial 
of  the  petition  for  rehearing,  appellant  made 
appllmtlou  to  the  clerk  for  a  mandate^  where- 
upon ,be  DotlAed  the  resp(mdeiit's  attorneys 
of  their  omission  to  file  a  cost  bill,  and  with- 
held the  mandate  In  tbe  meanwhile.  On  the 
next  day  (May  lOtb)  respondents  served  a 
cost  bill,  and  filed  the  same  two  days  later, 
to  the  allowance  of  which  In  any  form  the 
appellant  ol^ected,  and  the*  matter  Is  brought 
here  for  determination. 

Two  reasons  are  assign^  hi  snpport  of  the 
objection:  (1)  That  the  cost  bill  was  not  filed 
within  a  reasonable  time  aftor  the  rendi- 
tion of  the  decree;  and  (2)  It  was  not  pre- 
sented for  filing  until  after  the  mandate  had 
been  applied  for,  which,  It  la  contended, 
should  have  been  Issued  at  tmce,  as  a  matter 
of  course,  wl^out  the  costs  being  Inserted 
therein.  Under  the  statute  tiie  prevailing 
party  may  file  his  cost  bUI  within  five  days 
after  the  entry  of  tbe  Judgment  or  decree, 
bn^  If  ddayed  beyond  that  po-lod,  a  copy 
must  be  served  upon  the  opposite  party;  and 
no  limit  baa  been  prescribed  within  which 
this  may  be  done.  Hill's.  Ann.  Laws,  i  656. 
Under  the  adjudication  In  State  v.  Mtinds,  7 
Or.  80.  It  should  be  within  a  reasonable  time, 
and  the  court  say:  "What  would  be  a  rea- 
sonable time  may  depend  upon  the  clrcum- 
Btances  of  each  particular  case,  but  In  no  case 
would  it  be  within  a  reasonable  time  to  pro- 
long the  taxation  beyond  the  commenceiprat 
of  the  next  ensuing  term  of  tlie  court"  That 
was  a  question  of  taxation  In  the  circuit  court, 
and  In  a  criminal  case,  where  It  was  the 
duty  of  tbe  clerk  to  attend  to  tbe  ascei-talu- 


ment  and  taxation  of  such  costs  and  disburse- 
ments. The  conditions  are  somewhat  differ- 
ent In  this  court.  Under  the  rules  a  party 
has  20  days  from  the  rendition  of  the  Judg- 
ment or  decree  to  file  a  motion  for  rehear- 
ing, and  If  filed  within  the  time,  or  any  ex- 
tension made  by  order  of  the  court,  no  man- 
date can  issue  until  disposed  of.  But  when 
disposed  of.  It  may  Issue  as  of  course,  upon 
tbe  application  of  dther  party,  within  60 
days.  Theareaftcr  It  can  only  issue  by  an  or- 
der of  the  court  Rules  20-22  ^7  Fac.  ix). 
The  costs  and  disbursements  being  but  an 
incident  of  the  Judgment  or  decree,  it  has 
been  tbe  custom  of  tbe  clerk  to  leave  a  blank 
for  their  Insertion  when  taxed  and  settled, 
leaving  such  Jadgm«it  or  decree  incomplete 
hi  this  respect  It  has  also  been  bis  custom 
to  notify  the  appropriate  party,  when  a  man- 
date is  called  for,  of  the  want  of  a  cost  bill, 
that  he  may  have  an  opportunity  of  correct- 
ing the  ovorslght  Under  the  rules  and  the 
practice,  we  are  not  prepared  to  say  that  an 
unreasonable  time  elapsed  before  the  cost  bill 
was  served  and  filed,  altliougb  done  at  the 
succeeding  term  of  the  court.  The  petition 
tor  rehearing  had  not  been  disposed  of  be- 
fore the  beginning  of  the  term,  so  that  the 
matter  had  not  then  passed  beyond  the  con- 
trol of  the  court 

As  to  the  second  cause  of  objection,  the 
appellant  had  a  right  to  have  tbe  mandate 
Issue  as  of  course  tthat  Is,  without  the  neces- 
sity of  an  ord^  of  the  court),  having  made 
ai^lIcatlcHi  for  It  within  60  days,  but  such 
application  did  not  preclude  the  clerk  from 
complethig  the  recwd  before  IsstUng  the  man- 
date.  His  notice  or  request  of  the  respond- 
ent's attorneys  was  for  Information  to  enable 
him  to  do  this  by  Inserting  In  the  decree  the 
amount  of  the  costs  and  disbursements.  This 
be  did,  under  a  custom  of  long  standing,  and, 
as  It  has  not  resulted  In  any  Injury  to  the 
defoidaut  the  objection  is  without  merit,  and 
must  be  o^-erruled. 

The  costs  and  disbursements  as  stated  in 
the  cost  bill  will  therefore  be  taxed  and  in- 
serted in  the  decree,  whereupon  tbe  mandate 
will  Issue. 


(41  Or.  209) 

OREGON  COXST.  CO.  t.  ALLEN  DITCH 
CO. 

(Supreme  Court  of  Oregon.    June  30,  1002.) 

"WATERS— DIVERSION— PRIVITT—PRESCRIPTIVB 
RIGHT— CONTLNUITY  OF  HOLDING. 

1.  Though  persons  who  divert  water  part 
with  their  lands,  yet,  the  iise  of  the  water  hav- 
ing continued  appurtenant  thereto,  the  subse- 
quent owners  have  the  rights  of  their  prede- 
cessors in  the  water. 

2.  Where  persons  who  divert  water  do  not 
surrender  their  rights  to  a  company,  but  it  is 
organized  merely  to  facilitate  distribution  of 
the  water  among  them,  there  is  such  a  privity 
as  to  enable  It  to  defend  in  their  behalf. 

3.  As  against  riparinn  owners,  one  who  di- 
verts water  may  acquire  title  by  prescription 
in  the  same  time  necessary  to  acquire  title  to 
laud  by  adverse  possession. 
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4.  Prescription  becins  to  ms  from  the  time 
ODG  diverts  water,  tooagh  there  is  uot  then  an 
actual  use  thereof,  there  being  Actual  and  ex- 
clusive iKtKseiiatoD  and  control  with  intent  to 
use  it,  and  actual  use,  within  a  reasonable 
time. 

5.  Continuity  of  holding  by  persons  who  di- 
vert water  is  not  interrupted  by  objection  be- 
ing made  thereto,  uo  atteutiou  being  made  to 
the  objection. 

6.  There  is  no  Interruption  of  the  continuity 
of  holding  of  persons  who  divert  water  because 
others  make  a  diverstoo  by  a  canal  into  which 
for  a  while  thdr  water  flows  for  a  short  dis- 
tance, they  again  taking  up  the  water  and  us- 
ing It  In  defiance  of  the  otJien'  claims. 

Appeal  from  circuit  court,  Umatilla  ooimty; 
W.  R.  GUis,  Judge. 

Action  by  the  Oregon  Land  &  GonBtmetlon 
Company  against  the  AH&i  Dltcta  Companr. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reyersed. 

J.  H.  Baley.  for  a^ellanL  Geo.  H.  WU- 
llama,  for  respondent 

WOLVERTON,  J.  The  plalnUff,  being  the 
owner  of  1,520  acres  of  land  through  which  the 
VmatUla  rtw,  a  nonnavlgable  stream,  flows, 
seeks  to  enjoin  the  defendant  from  diverting 
any  of  the  water  thereof  In  disregard  of  its 
riparian  rights.  Formerly  a  slough  at  the 
mouth  of  Alkali  canyon,  near  the  center  of 
section  21,  township  3  N.,  range  29  R,  ex- 
tended from  the  rlrer  In  a  northwesterly  di- 
rection for  one-fourth  to  a  half  mile,  skirt- 
ing a  rocky  bluff  In  a  semicircular  form. 
About  the  year  1865  one  Lowe  and  his  broth- 
er constructed  a  ditch  for  some  distance,  to 
be  used  for  floating  logs  and  mining  purposes, 
taking  the  water  out  of  the  northernmost  end 
of  the  slough.  What  use  was  eventually 
made  of  It  does  not  appear,  and  the  brothers 
flnnJly  abandoned  the  enterprise.  On  the  12th 
of  December,  1801,  there  was  Incorporated  by 
M.  C.  Trlbble,  O.  Teel,  and  Henry  Baumgard- 
ner  a  company  known  as  the  Umatilla  Mead- 
ows &  Butter  Creek  Company,  the  Initial 
purpose  thereof  being  to  build  and  construct 
a  canal  or  canals  for  a  system  of  Irrigation 
on  the  Umatilla  Meadows  &  Butter  Creek 
lands  in  Umatilla  county.  The  meadows  are 
situated  below  the  head  of  the  proposed  canal, 
along  and  to  the  west  of  the  Umatilla  river, 
extending  down  to  the  lands  of  the  plaintiff, 
some  Ave  or  six  miles  below,  and  Buttor 
creek  Is  some  eight  or  ten  miles  distant  to 
the  west  and  northwest  A  portion  of  the 
canal  was  constructed  In  1891  and  1882,  the 
exact  extent  of  which  does  not  appear.  For 
some  distance  below  the  mouth  of  the  Lowe 
ditch  It  occupied  the  Identical  course,  but  was 
exitended  along  the  slough,  and  connected  di- 
rectly with  the  river  at  the  mouth  of  Alkali 
canyon.  Water  was  diverted  through  this 
ditch,  and  some  use  made  of  It  from  that 
source.  A  little  later  the  Columbia  Valley 
Land  &  Irrigation  Company,  a  corporation  of 
•which  W.  W.  Cavlness  was  the  president, 
constructed' a  large  canal  by  increasing  tbe 
capacity  of  the  Meadows  ditch  from  Its  head 
down  U)  what  Is  known  as  the  "drop"  in  the 


former,  about  a  quarter  of  a  mile  below  the 
head  of  the  Lowe  ditch,  from  which  it  de- 
verged,  and  continued  in  Its  own  route  west- 
ward for  a  distance  of  six  or  seven  miles: 
but  the  project  was  never  completed.  Water 
was  turned  into  it  in  1892,  and  the  same  use 
made  of  It  In  that  year  and  the  year  follow- 
ing, when  it  was  abandoned,  and  has  since 
fallen  into  disuse.  The  Alien  Ditch  Compa- 
ny, defendant,  having  incorporated  October 
12,  18D2,  with  O.  Teel,  M.  C.  Trlbble,  and  M. 
T.  Allen  as  Incorporators,  subsequently  con- 
structed a  ditch  from  tbe  drop  to  the  river. 
Intersecting  it  288  feet  below  the  bead  of  tbe 
Columbia  Valley  ditch.  Below  the  drop  It 
QtillKed  the  Meadows  ditch,  perhaps  as  far 
as  the  latter  was  constructed,  and  continued 
upon  the  lines  of  the  old  Lowe  ditch.  At 
some  distance  below  the  drop  the  ditch  di- 
vided Into  two  branches,  one  running  near 
the  river  for  a  distance  of  three  miles  or  more 
from  the  bead,  and  the  other  to  the  westward 
for  a  distance  of  about  four  miles. 

No  privity  of  estate  has  been  shown  be- 
tween any  of  the  Incorporations,  and  no  at- 
tempt has  been  made  to  establish  any,  except 
there  is  some  evidence  that  the  Colombia  Val- 
ley Company  purchased  the  right  of  way  of 
the  Meadows  ditch,  and  the  parties  owning 
the  latter  became  interested  to  some  extoat 
In  the  former.  J.  H.  Koontx  testifies  that  he 
transferred  his  stock  to  the  Columbia  Valley 
Company  In  consideration  of  an  agreement 
upon  Its  part  to  furnish  him  140  Inches  of 
water  for  Irrigation.  He  wag  then  living  on 
the  place  subsequently  purchased  by  Fred 
Andrews.  Later  he  became  Interested  In 
tlie  Allen  ditch,  and  used  tbe  water,  as  need- 
ed, from  all  three  of  the  company  ditches; 
and  when  be  sold  to  Andrews  assigned  to 
him  his  Interest"  In  the  Allen  ditch.  Tbe 
plaintiff  contends  that  no  water  was  ever 
used  through  any  of  these  ditches  prior  to 
1890,  and  not  until  within  10  years  of  the 
time  this  suit  was  Instituted,  to  wit  May  S, 
1900.  Tbe  defendant's  title  Is  based  upon 
a  prescriptive  right— that  Is,  diversion  and 
adverse  user  for  a  period  of  more  than  10 
years  last  past— and  that  constitutes  tbe 
principal  question  In  the  casa  The  defend- 
ant does  not  claim  to  be  the  owner  of  the 
water,  or  have  any  right  to  use  It,  but  that 
It  ia  a  managing  concern  for  Its  better  con- 
trol and  distribution  among  those  entitled  to 
It  There  was  an  attempt  by  the  company 
to  make  an  appropriation  in  1892,  but  all  ti- 
tle through  that  source  Is  abandoned,  and 
the  sole  reliance  for  present  title  Is  based 
on  a  prescriptive  right  or  usage  for  more 
than  10  years  by  individual  citizens  having 
an  Interest  In  Oie  company.  These  dalni- 
antB  are  Moses  Trlbble,  Fred  Andrews,  M. 
T.  Allen,  Elvira  Teel,  B.  P.  McCuUough,  C. 
J.  M'ard,  B.  F.  Baley,  Henry  Baumgardner. 
John  BoyC6,  W.  H.  Babb,  Twig  Teel,  and  J. 
H.  Leasure.  There  Is  some  positive  testi- 
mony that  no  water  was  conveyed  through 
any  of  these  ditches,  Including  the  Lowe 


Digitized  by  Google 


OREGON  OONSX.  GO. 


T.  ALLEN  DITCH  Ca 


457 


ditch,  prior  to  1890.  Mr.  Koontz  testlflw 
that  he  assisted  In  the  constmctiOD  of  the 
Meadows  ditch,  and  that  there  was  then  no 
water  running'  in  the  Lowe  ditch,  and  but 
Blight  traces  left  of  the  ditch  Itself.  There 
is  other  evidence  of  lllie  Import  Upon  the 
other  hand,  however,  there  has  been  snch  an 
array  of  witnesses  asserting  to  the  contrary 
that  It  must  be  conceded  as  a  fact  that  the 
liOwe  ditch,  or  such  as  the  farmers  enlarged 
and  ^tended,  carried  water  long  prior  to 
1800.  M.  C.  Tribble  testifies  that  water 
has  been  flowing  through  a  ditch  within  a 
quarter  of  a  mile  of  his  house  since  he  began 
living  there  In  1877;  that  the  ditch  led  to 
what  Is  fenown  as  "Teel's  Lower  Place,"  and 
Hirough  Baumgardner's  place  down  the  oth- 
er way,  and  came  from  the  mouth  of  Al- 
kali canyon,  practically  where  the  Allen 
Ditch  Company  takes  its  water;  that  the 
ditch  referred  to  has  been  known  as  the 
"Lowe  Ditch";  that  Dr.  Teel  cleaned  it  out 
at  that  tlnve,  and  has  been  using  water 
therefrom  more  or  less  ever  since;  that  aft- 
er the  Lowes  left,  witness,  Teel,  Temple- 
ton,  and  others,  and  the  nelgbbra^  generally, 
worked  on  the  ditch,  and  that  about  the 
same  volume  of  water  has  been  flowing 
through  it  from  that  time  to  this;  that  wit- 
ness is  one  of  the  original  incorporators  of 
the  AUen  Ditch  Company,  and  that  the  per- 
sons composing  It  were  Teel,  Allen,  Koontz, 
Mrs.  Btvtra  Teel,  and  himself;  that  the 
farmers  claim  the  water  distributed  through 
the  ditch,  and  that  the  original  appropri- 
ators  have  never  sold  to  the  company.  O. 
Teel  testifies  that  prior  to  1877  water  was 
conveyed  by  a  ditch  through  lands  at  pres- 
ent owned  by  his  mother,  Trlbble,  and  Allen,' 
and  onto  his  father's  place,  being  the  8.  W. 
>4  section  of  section  7,  situate  three  miles 
and  a  half  from  Its  source;  that  part  of  it 
ran  through  the  locality  of  Fred  Andrews' 
place;  that  Jonathan  Saley  and  other  neigh- 
bors assisted  In  building  the  ditch;  that  the 
water  was  supplied  from  the  slough,  which 
was  ted  firom  the  river,  and  that  he  has  been 
using  it  on  the  place  where  be  lives,  near  the 
head  of  the  ditch,  continuously  since  1887 
or  1888  for  Irrigation  and  stock  purposes; 
that  the  water  was  formerly  used  on  section 
7  for  irrigation,  but  within  the  last  year  has 
been  used  only  for  stock  purposes;  and  the 
capacity  of  the  ditch  is  now  somewhat  great- 
er than  it  was  in  1800.  M.  T.  Allen  testifies 
that  water  has  been  flowing  to  his  place 
through  the  ditch  since  18S9,  and  that  he  has 
used  it  for  his  stock  and  Irrigation.  William 
OofTman,  that  water  was  flowing  through 
the  ditch  in  1886;  that  there  was  a  prong  to 
It,  and  that  part  of  the  water  ran  through 
Tribble's  place  and  part  In  a  westerly  direc- 
tion. Henry  Baumgardner,  tliat  he  knew  of 
the  Lowe  ditch,  and  that  water  came  down 
in  It  prior  to  1890,  that  Allen  was  taking 
water  out  of  it  down  through  his  place  In 
1880;  and  that  witness  Irrigated  an  orchard 
and  used  water  frcoa  it  for  stock  purposes. 


Asa  Thompson  testlfles  that  be  has  known 
of  water  running  through  the  ditch  ofi  and 
on  all  the  time  since  1883,  but  could  not  say 
whether  it  continued  during  the  dry  season. 
B.  F.  Italey,  that  when  the  l<owes  left  the 
ditch  partly  flnlsbed  others  took  hold  of  it, 
and  extended  It  further  down,  and  took  out 
the  water;  that  witness,  his  father,  and 
'J'eel  and  his  boys  worked  on  it  in  1868  and 
1860,  and  tliat  th«  water  has  continued  to 
flow  through  it  and  over  the  lands  most  of 
the  time.  John  Boyce  testifies  that  he  left 
Teel's  place  in  1877,  and  that  water  was 
running  In  the  ditch  at  the  time,  and  has 
continued  ever  since;  W.  H.  Babb,  that  he 
has  been  nmnlnf  it  down  to  his  place  con- 
tinuously since  1888^  and  J.  H.  Bobbins, 
Twig  Teel,  J.  B.  Stanley,  Levi  GUI,  and  T. 
O.  Smith,  that  water  was  running  through 
the  ditch  prior  to  1890.  So  that,  to  our 
minds,  it  is  cleariy  established  that  the 
ditch,  as  now  used  by  the  Allen  Ditch  Com< 
pany,  was  utilized  prior  to  that  date  for 
the  distribution  of  water  among  the  farmers 
Interested  therein.  This  establishes  the  di- 
version more  .than  10  years  prior  to  the  in- 
stitution of  this  suit.  Now,  as  to  the  use. 
Prior  to  1890  it  Is  probable  that  there  was 
but  llttie  of  the  water  used  for  Irrigation 
in  the  ordinary  way.  There  was  some  sub- 
Irrtgation,  and  much  of  it  utilized  for  stock 
and  domestic  purposes.  M.  C.  Tribble  be- 
gan the  use  to  some  extent  prior  to  that  time, 
even  as  far  back  as  1877,  has  since  redu- 
ced to  cultivation  from  80  to  00  acres  of  his 
land,  and  Irrigates  the  same,  together  with 
an  orchard  and  shrubbery.  O.  Teel  began 
the  use  at  the  upper  Teel  place  In  1887  or 
1888,  and  now  irrigates  from  170  to  180 
acres;  and  at  another  place  be  utilizes  the 
water  for  stock  purposes,  and  until  recentiy 
for  irrigation.  M.  T.  AUen  uses  It  for  irri- 
gating 30  aCTes  of  alfalfa,  besides  other 
ground  for  grain,  orchard,  and  shmbbery. 
Fred  Anderson  usee  it  on  60  acres  or  mwe; 
T.  C.  Smith  on  40  to  60  acres;  Dr.  C.  J. 
Smith  on  flO  to  70  acres;  and  others  might  be 
mentioned,  but,  sufllce  It  to  say,  the  evidence 
shows  that  the  water  Is  now  onployed  for 
irrigating  600  acres  or  more,  besides  or- 
chards and  sbrabbery,  and  for  stock  and  do- 
mestic purposes.  Out  .of  the  600  acres,  the 
use  for  120  or  thereabouts  Is  paid  for  at  the 
rate  of  $1.50  per  acre  by  Individuals  who 
were  not  concerned  in  the  construction  of 
the  ditch  and  the  diversion,  or  have  not  suc- 
ceeded to  the  rights  of  those  who  w^e.  Of 
course,  some  of  the  persons  Instrumental  in 
making  the  diversion  ttave  since  parted 
with  their  lands,  but  the  use  of  the  water 
has  continued  appurtenant  thereto,  and  the 
present  owners  have  thereby  acquired  the 
rights  of  their  predecessors.  All  of  the 
ortgiuat  owners  concur  In  their  testimony 
that  in  the  formation  of  the  ■  Allen  Dltcli 
Company  none  of  them  surrendered'  their 
water  rights  previously  acquired  to  the  com- 
pany, and  that  it  was  organised  merely  to 
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facilitate  tbe  diBtrlbution  of  the  water 
amons  those  entitled  thereto;  that  the7 
have  been  selling  the  use  of  Bome  water 
when  not  employed  by  those  entitled  to  It, 
and  that  the  recompense  has  been  expended 
In  keeping  the  ditch  in  repair,  and  not' as  a 
matter  of  profit  to  the  concern.  These  con- 
ditions show  such  a  privity  between  the  Al- 
len Ditch  Company  and  the  farmers,  or  orig- 
inal claimants,  as  to  enable  tbe  foi-mer  to 
maintain  Its  defense  in  their  behalf.  That 
tbe  water  has  been  of  great  utility  to  the  ter- 
ritoT}'  In  proximity  to  the  ditch  Is  unques- 
tioned. Houses  and  bams  have  been  con- 
strncted,  and  many  acres  of  land  reduced 
from  Its  wild  and  arid  coidltlon  to  a  high 
state  of  cidtlTation.  Orchards,  shrubbery, 
and  omamratal  trees  have  been  planted,  and 
the  community  Is  described  as  thriving  and 
prosperous.  Tbe  use  of  the  water  is  abso- 
lutely essential  to  the  maintenance  of  the 
present  condition.  But,  notwithstanding  all 
this,  If  the  plaintiff  has  a  bettor  right,  under 
tbe  law,  to  have  It  flow  down  the  channel  of 
tbe  river,  through  and  beyond  Its  lands,  by 
reason  of  Its  riparian  ownra^lp,  then  the 
farmers  have  to  use  It  by  virtue  of  a  pre- 
scriptive right,  the  Injunction  should  be 
maintained;  otherwise  not 

The  plaintiff's  riparian  rig^t  to  have  the 
water  flow  in  tbe  stream  undiminished  In 
quantity,  except  by  the  reasonable  use  there- 
of by  riparian  proprietors,  is  appurtenant  to 
the  land  running  with  It  as  a  corporeal  here- 
ditament Adverse  poss(»8ion  to  realty  may 
have  Its  inception  in  ti'espass,  and  naked 
possession  under  a  claim  of  right  actual,  bos- 
tile,  open  and  notorious,  exclusive,  and  con- 
tinuous for  a  period  of  10  years,  wDl,  in  this 
state,  ripen  Into  a  perfect  title.  1  Am.  & 
Eng.  Euc.  Law  (2d  Ed.)  795;  Joy  v.  Stump, 
14  Or.  8C1,  13  Pac.  929;  Altscbul  v.  O'Neill. 
35  Or.  203,  58  Pac.  96.  If  tbe  riparian  owner 
grants  a  right  to  divert  the  watw  and  con- 
v^  It  away  to  and  upon  the  lands  of  the 
grantee,  the  grant  becomes  an  easement  ap- 
purtenant to  such  lands,  which  becomes 
thereby  tbe  dominant  estate,  and  the  grant 
an  Incorporeal  heredltamoit  If  title  be  ac- 
quired by  prescription,  the  estate  and  the 
right  are  the  same.  So  that  we  are  coo- 
fronted  with  the  anomalous  proposition  that 
plaintiff  has  lest  a  coiporeal  hereditament 
appurtenant  to  Its  tend  byreasiui  of  the  op- 
eration of  the  statute  ot  limitations,  and  tbe 
defendant  has  acquired  an  easement  or  In- 
corporeal hereditament  appurtenant  to  Its 
lands  by  vlrtne  of  the  samv  statute;  in  oth- 
er words,  that  the  statute  has  operated  to 
convert  a  corporeal  hereditament  Into  an  in- 
corporeal hereditament,  and  at  tbe  same  time 
to  devest  plaintiff  of  the  one  and  Invest  de- 
fendant with  the  other.  Says  Mr.  Justice 
Currey.  In  Amwlcan  Co.  v.  RradfOTd,  37  Cal. 
aeo.  3fifl:  "The  general  and  established  doc- 
trlne'ls  that  an  exclusive  and  uninterrupted 
enjoyment  of  water  In  a  particular  way  for  a 
period  corresponding  to  the  time  limited  by 


the  statute  within  which  an  action  most  be 
commenced  for  the  recovery  of  property  or 
of  the  assumed  right  held  and  enjoyed  ad- 
versely becomes  an  advwse  enjoyment  suffi- 
cient to  raise  a  presumption  of  title  as 
against  a  right  in  any  other  person  which 
might  have  been  but  was  not  asserted."  The 
term  "presci'Iptlon,"  strictly  speaking.  Is  ap- 
plicable only  to  Incorporeal  heredltamenta, 
and  not  to  land.  Anciently,  In  order  to  sup- 
port a  title  by  ivescriptlon,  the  use  of  the  In- 
corporeal right  must  have  continued  Im- 
memorially;  that  Is,  have  had  a  commence- 
ment  before  the  reign  of  Blcbard  I,  but  lat- 
terly It  came  to  be  held  that  a  continuous 
use  In  a  particular  mannor  for  30  years  cor- 
responding to  the  period  usually  prescribed 
by  statutes  of  limitations  for  entry  upon 
lands  was  sufficient  for  the  purpose.  Gould, 
Waters  (3d  Ed.)  S  339.  In  analogy  to  this 
principle,'  tbe  acquirement  of  a  prescriptive 
right  has  come  to  be  measured  by  the  statute 
of  limitations  for  the  recovery  of  real  prop- 
erty, and  such  is  tbe  rule  in  this  state.  Kin. 
Irr.  I  295;  Dodge  v.  Marden,  7  Or.  450. 
PlaltttlfTs  riparian  rights  have  been  Invaded 
by  the  diversion.  This  suit  Is  based  upon 
tiiat  idea,  and  there  can  be  no  further  con- 
troversy relative  thereto.  But  the  point  of 
time  when  the  Invasion  commenced  so  as  to 
set  the  statute  of  limitations  mnnbig  is  yet  a 
matter  of  Inquii?.  To  render  the  enjoyment 
(tf  any  easement  exclusive  evidence  of  right. 
It  must  have  be«i  continued,  uninterrupted, 
or  pacific  and  adverse;  that  Is,  under  a  claim 
of  right,  with  the  implied  acquiescence  of  the 
owner.  S  Kent  Comm.  p.  434.  It  is  said 
that  the  rules  of  law  governing  the  acquisi- 
tion of  a  right  by  iwescriptlon  In  a  case 
where  It  Is  to  run  against  the  rights  ot  a 
riparian  owner  la  similar  to  those  governing 
where  the  prescription  Is  to  run  against  a 
IHTlor  approprlator.  Kin.  Irr.  {  205.  In  Hna- 
ton  V.  Bybee,  17  Or.  140.  20  Pac.  SI,  2  L.  R. 
A.  668,  Mr.  Jiutlce  Thayer  says:  "The  proof 
must  establish  an  exclusive  use  of  the  water 
under  a  claim  to  so  use  it;"  and  Mr.  Justice 
Fox,  In  Water  Ca  t.  Hancock.  85  Cal.  219, 
223,  24  Pac.  G15,  20  Am.  St  Rep.  217.  says: 
"Actual  and  uninterrupted  user,  however, 
with  or  without  the  statutory  appropriation. 
If  adv«se,  for  a  useful  purpose,  and  under  a 
claim  of  right  cwitlnued  for  the  period  pre- 
scribed by  the  statute  of  limitations,  gives  a 
prescriptlTe  right  which  will  extinguish  the 
rights  of  a  riparian  appropriator.  Statnttnr 
appropriation,  therefore,  is  not  necessary  to 
prescription,  but  It  gives  to  one  who  seeks 
to  acquire  right  by  prescription  this  advan- 
tage: that  It  0ve8  the  prirar  clahnant  notice 
that  his  user  Is  adverse,  and  under  claim  of 
right,  and  sets  the  statute  In  motion  against 
such  prior  claimant"  So  the  court  say  In 
Smith  V.  Water  Co.  (ttBh)  62  Pac.  283,  266: 
"The  right  of  the  defendant  In  the  water 
would  become  fixed  only  after  seven  years* 
continuous,  uninterrupted,  hostile,  notwlous. 
adverse  enjuyment;  and,  to  have  been  ad- 
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Terse,  It  must  have  been  asserted  ander  tbe 
claim  of  title,  with  the  knowledge  and  ac- 
quiescence of  tlie  person  having  tbe  prior 
right,  and  must  have  been  uninterrupted. 
•  •  •  Tbe  possession  must  have  been  ac- 
tual occupation,  open,  notorious,  hostile,  and 
nndor  a  claim  of  title  exclusive  of  any  other 
right."  This  principle  has  been  refiffli-med  by 
the  same  court  in  Irrigation  Co.  v.  Lindsay 
(Utah)  60  Pac.  559,  the  language  there  em- 
ployed being  that  "the  possession  must  have 
been  actual  occupation  and  use."  The  ad- 
rase  holding  of  land  and  of  an  easement  con- 
stituting the  use  of  water  are  exactly  parallel, 
so  far  as  tbe  similarity  of  the  property  will 
admit  of  it.  As  to  land  there  must  l>e  actual 
occupancy,  but  the  condition  may  be  fulfill- 
ed either  by  pedis  possessio  or  constructively. 
If  the  holding  Is  under  color  of  title,  liter- 
ally, there  can  be  no  occupancy  of  water. 
There  may  be  a  use  of  It;  and  some  of  the 
authorities  above  cited  seem  to  Indicate  that, 
to  be  adverse,  the  use  must  be  actual,  which 
would  seem  to  Imply  that  all  the  water  must 
have  been  put  to  a  beueflclnl  use  by  the  claim- 
ant from  the  Inception  of  tbe  adverse  right. 
The  mann»-  of  making  a  prior  appropriation 
in  this  state  Is  now  well  understood.  Three 
elements  must  exist,— an  Intent  to  apply  the 
same  to  some  beneficial  u^e,  diversion,  and  an 
actual  application  within  a  reasonable  time 
to  some  useful  Industry.  Low  v.  Rizor,  25 
Or.  551,  3T  Pac.  82.  If  the  appropriation  is 
initiated  by  notice,  and  there  Is  a  diversion 
within  a  reasonable  time,  and  application  to 
a  beneficial  use  made  within  a  reasonable 
time  after  the  diversion.  It  will  be  deemed  to 
have  been  made  as  of  the  date  of  the  notice 
given;  but,  if  there  Is  no  notice.  It  will  be 
deemed  to  have  been  made  as  of  the  date 
ct  the  divM-sion.  Ditch  Co.  v.  Bennett,  30 
Or.  59,  45  Pac.  472,  60  Am.  St.  Rep.  777.  In 
such  a  case  there  Is  only  constructive  use  of 
the  water  until  actually  applied,  which  com- 
pletes the  appropriation.  It  was  said  in  the 
case  last  cited  that  "all  rights  acquired  prior 
to  this  time,  at  whatsoever  step  in  the  pro- 
cess, amount  simply  to  a  claim  of  an  appro- 
priation; but  they  are  none  the  less  rights 
and  privileges  which  may  be  asserted  and 
maintained  against  all  p«*sons  not  entitled  to 
priority  In  rights  and  privileges  of  like  na- 
ture." Now.  if  actual  diversion,  followed 
within  a  reasonable  time  by  application  and 
actual  use.  Is  sufficient  for  the  inception  of 
a  valid  prior  appropriation,  why  is  it  not  suffi- 
cient to  set  in  motion  the  statute  of  Umita- 
ti(Hi8?  I'he  rights  of  the  prior  appropriatw 
or  riparian  owner  have  been  Invaded,  and  he 
has  been  deprived  of  the  use  of  the  water, 
for  which  be  has  an  action  against  the  tres- 
passer, and  the  possession  passes  absolutely 
nuder  tbe  control  of  the  one  making  the  di- 
version. There  is  a  claim  of  right  arising 
from  the  attempt  to  make  the  appropriation, 
so  that  this  essential  to  adverse  possession 
is  subserved.  The  other  es.'-. 'ntlals— that  It 
must  be  open,  notorious,  exclusive,  aud  con- 
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tinuous— are  not  Incompatible  with  this  klud 
of  possession;  so  that  all  the  elements  of  the 
statute  to  make  it  efFectlve  are  complied  with, 
unless  it  be  that  tbe  use  must  be  actual  In 
tbe  exact  literal  sense  of  that  term.  But 
we  do  not  think  that  such  Is  the  acquiremrat 
of  tbe  law.  If  there  Is  a  diversion,  follow- 
ed by  actual  and  exclusive  possession  and 
control,  such  as  will  constitute  an  Invasion  of 
prior  acquired  rights,  with  the  intent  and 
purpose  of  applying  the  water  to  some  need 
or  useful  purpose,  and  there  Is  actual  appli- 
cation within  a  reasonable  time,  such  as  will 
serve  to  complete  a  valid  prior  approprla- 
tlon,  there  Is  such  a  user  as  will  set  the  stat- 
ute of  limitations  In  motion,  and,  If  contin- 
ued for  the  statutory  period,  will  ctrnfer  a 
valid  title  to  the  easement.  This  is  In  har- 
mony with  the  method  for  the  acquirement 
of  water  rights  by  prior  appropriation,  and  Is 
a  logical  deduction  from  the  principles  by 
which  they  are  sustained  and  upheld,  and 
would  seem  to  be  reasonable  and  Just.  In 
this  view  tbe  farmers  whom  the  defendant 
represents  are  entitled  to  so  much  of  tbe  wa- 
ter as  they  are  now  employing  for  a  useful 
purpose.  Most  of  it  was  so  employed  early 
in  the  last  decade,  and  has  been  continuous 
to  the  present  time.  Several  witnesses  state 
that  about  the  same  quantity  of  water  flow- 
ed In  the  old  Lowe  ditch  as  is  now  being 
carried  by  the  Allen  ditch,  and  some  are 
of  the  opinion  that  the  latter  carries  more 
by  a  fourth.  All  of  'that  which  Is  carried 
seems  to  be  used,  but  a  irartion  is  being  sold 
to  outside  parties,  as  we  have  seen.  The  de- 
fendant claims  2,'400  inches,  but  the  evidence 
adduced  does  not  establish  its  title  to  this 
amount.  One  or  two  witnesses  testify  that 
the  ditch,  a  short  distance  below  the  head- 
gate,  carries  to  the  depth  of  two  feet,  being 
eight  feet  or  more  In  width.  Mr.  Klmbrell, 
one  of  the  plilntlCC's  witnesses,  a  surveyor  and 
civil  engineer,  says  he  measured  the  water 
at  the  headgate,  and  that  it  was  one  foot 
deep  by  seven  and  a  half  feet  in  width.  The 
measurement  was  taken  eight  feet  below  the 
headgate.  But  he  further  states  that  tbe 
water  was  nearly  two  feet  in  depth  above 
the  headgate,  and  that  there  must  have  been 
one  foot  pressure.  This  is  the  most  definite 
statement  that  we  find  in  the  record  as  to 
the  amount  of  water  being  diverted.  An  ori- 
fice seven  and  a  half  feet  by  one  foot  with 
a  six-Inch  pressure  will  probably  pass  down 
to  the  defendant  about  the  amount  of  the 
original  diversion,  thus  giving  It  1,060  miners' 
inches,  as  understood  by  many  persons  of 
practical  experience,  and  not  more  than  tiut, 
to  which  it  is  entitled. 

Another  question  Is  pressed,  which  is  that 
the  holding  has  not  been  continuous.  This  Is 
based  upon  the  testimony  of  Hunt  and  Ham- 
ilton, whereby  It  appears  that  in  1S85  Hunt 
made  an  objection  to  tbe  defendant  taking 
the  wafer  out  of  the  river,  addressing  it  to 
O.  Teel.  tbe  secretary  of  the  defendant  com- 
pany.  Teel  denies  that  any  suL-h  objection 
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vraa  made;  bat,  whether  there  was  or  not.  It 
was  not  of  sacfa  a  nature  as  to'break  the  con- 
tinnlty.  The  diTeralon  continued,  and  neither 
Teel  nor  the  company  acceded  to  the  dmand, 
or  paid  any  attention  to  1^  but  proceeded  with 
the  assratiwi  of  their  right  and  the  exercise 
of  authority  and  control  over  the  nse  of  the 
water  diverted.  The  objection  amonnted  to 
notblnff  more  than  the  mere  denial  of  the 
defendant's  right,  and  this  was  Insufllclent 
"Mere  denials  ot  the  right,  complaints,  re- 
monstrances, OS  problbltions  of  user,  unac- 
companied 1^  any  act  which  in  the  law  would 
amount  to  a  disturbance,  and  be  actionable 
as  such,  will  not  prevent  the  acquisition  of  a 
right  by  prescription."  Oould.  Waters,  I  332; 
Long,  In.  i  91;  Cox  t.  Olough,  70  OaL  345, 
11  Pac,  732;  McGeorge  v.  Hoffman,  133  Pa. 
881,  10  AtL  413.  There  la  evidence  tending 
to  show  that  for  a  while  in  1802  and  1883 
some  of  the  Interested  parties,  represented  by 
defendant,  used  water  from  liie  Gt^umbla 
Valley  Ditch,  but  tbis  was  not  a  recognition 
by  th^  of  any  right  It  had  to  divert  such 
water.  Tbey  used  it  In  defiance  of  the  al- 
leged rights  of  the  company,  and  because  It 
had  In  the  dmstructlon  of  Its  ditch  Interfered 
with  the  regular  flow  of  the  water  in  their 
ditch.  It  may  have  been  that  for  a  while 
all  the  vrater  claimed  by  defmdant  passed 
Into  the  big  ditcb,  and  flowed  therein  for  a 
short  distance  and  was  taken  up  again  by 
the  claimants;  but  these  drcnmstances  do  not 
alter  the  case.  There  iras  no  recognition  by 
defwdant  of  any  rights  antagonistic  to  Its 
claim,  or  those  for  whom,  it  is  the  agent  and 
Intwmediary,  and  tlie  oontrovmy  was  not 
imch  as  to  break  tbe  continuity  of  Its  holding. 

We  have  not  conddered  the  rights  of  any 
of  Hie  parties  whom  the  defendant  represents 
as  riparian  owners.  Under  the  pleadings,  as 
they  have  come  to  us,  It  is  doubtful  whether 
such  a  question  could  be  properly  urged,  and 
the  defendant's  rights  are  dependent  oitirely 
upon  the  statute  of  limitations;  but,  as  we 
have  seen,  tbe  statute  has  run  In  Its  favor, 
thus  giving  It  title  by  prescription  to  the 
amount  of  water  tbat  will  flow  through  an 
aperture  1%  feet  by  12  Inches  under  a  6-inch 
pressure^  and  tbe  decree  of  the  court  will  be 
that  defendant  be  enjoined  txma  a  diversion 
of  any  larger  amount.  The  appellant  Is  enti- 
tled to  Its  costs  and  disbursements,  both  In 
tbis  and  the  trial  court 
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ijAvmmr  v.  STEBLINO  et  al. 

(Sopreme  Court  of  Oregon.    July  7,  1902.) 

EXBCUTOR8  AND  ADMINISTRATORS  —  MORT- 
QAOB  OP  ESTATE  PROPBRTY— STATUTE— VA- 
LIDITY —  SUBJECTS  —  ORDER  PERMITTINQ 
MORTQAOB-COLLATBRAL  ATTACK  —  JORIS- 
DICTION-^TATB  ULND  BOARI>-POWER. 

1.  Laws  1S08,  p.  34,  authorising  executors 
and  admintstratora  to  redeem  real  estate  proi>- 
erty  sold  on  foreclosure  or  execution,  and  pro- 
Tiding  that  tbe  executor  or  administrator,  with 
the  consent  of  the  county  court,  may  borrow 
mon^  on  estate  real  property,  and  execute  a 


mortgage  tbereon  for  the  purpose  of  ftindiug 
the  indebtedness  against  the  estato,  is  not  in 
contlkt  with  Const,  art,  4,  f  20,  prorid  ug  that 
every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith. 

2.  Laws  li-i)S,  p.  'di.  authorizes  executors 
and  administrators,  with  the  consent  of  the 
county  court,  to  make  mortgage  loans  on  estate 
real  property,  for  the  purpose  of  funding  the 
estate  indebtedness,  when  it  is  showu  by  affi- 
davit that  the  money  can  be  procured  for  same 
or  less  rate  of  Interest  than  tbat  already  paid. 
Hill's  Ann.  Laws,  |  lUTS,  subd.  2,  provides 
that  the  county  court,  in  tiie  administration  of 
estates,  shall  exercise  its  powers  by  means  ot 
affidavit  or  the  verified  petition  of  a  party. 
Held,  that  an  administrator's  application  to  ba 
allowed  to  mortgage  estate  realty,  though  lu 
tbe  form  of  a  reriiied  petition  stating  the  req- 
uisite facts,  and  not  on  affidavit,  as  required  by 
the  former  statute,  was  sufficient  to  confer  ju- 
risdiction on  the  county  court  by  virtue  of  the 
latter  statute;  and,  therefore,  the  iavaildity  of 
Its  order  authorizing  the  mortgoge  of  the  prop- 
erty was  not  subject  to  collateral  attack. 

3.  Where  tbe  petition  by  an  administrator  to 
borrow  money  ou  estate  nroperty  to  pay  debts 
as  authorized  by  Laws  It^.S,  p.  S4,  states  facts 
showing  the  need  of  a  certain  sum,  an  objection 
tbat  the  record  of  the  court  showed  that  it  was 
unnecessary  to  borrow  so  large  a  sum  will  not 
he  couBidered  on  collateral  attack. 

4.  Under  Lews  ISUU,  p.  34,  authorizing  ex- 
ecutors and  administrators  to  mortgage  estate 
real  property,  an  administrator  may  execute 
notes,  secured  by  such  mortgage,  which  contain 
a  provision  for  attorney  fees. 

5.  Under  Laws  ISUa,  p.  34,  authorizing  ex- 
ecutors au*!  administrators  to  mortgage  estate 
real  pi-opcrty  for  the  purpose  of  funding  the 
estate  debt,  an  administrator  may  moitgag* 
estate  real  property  to  secure  mon^  to  pay  ea- 
tate  indebtedness,  though  it  consist  of  but  one 
debt. 

6.  The  state  land  board,  which  Is  authorised 
to  loan  the  irreducible  school  fuud,  may  asj^gn 
a  mortgage  given  to  secure  such  a  loan,  though 
such  power  of  asslgument  la  not  expressly  con- 
ferred by  atfttute. 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakin,  Judge. 

Mortgage  foreclosure  suit  by  M.  A.  Law* 
rey  agalust  Henry  V.  Sterling  and  others. 
From  a  foreclosure  decree,  defendants  ap- 
peal. Affirmed. 

This  Is  a  suit  to  foredose  a  mwtgags. 
Tbe  facta  are  that,  U.  Sterling  having  died 
seised  of  certain  real  propoty  in  Union  conn- 
ty.  Or.,  tbe  county  court  thoreoC  appointed 
3.  L.  Caviness  administrator  of  hla  estate^ 
who,  having  duly  qualified,  filed  In  Bald  court 
a  verified  petition.  In  pursuance  fif  which  he 
secured  an  order  autborixing  falm  to  pnn 
cure  a  loan  of  V2.4S4,  to  pay  a  cwtain  claim 
against  tbe  estate  and  tbe  expenses  of  ad- 
ministering thereon,  and  to  give  a  mor^ge 
on  said  land  as  security  tot  tbe  loan.  He 
thereupon  borrowed  from  the  state  land 
board,  October  23,  1900,  the  anm  of  $2,084 
bdonging  to  tba  Irrednclble  sdiool  fund;  ex- 
ecuting a  promissory  note  therefor  in  tals 
representative  capacity,  payable  In  Me  year, 
with  intxrest  at  6  pec  cent,  per  annum;  stlpn- 
latlng  therebi  to  pay  a  reasonable  sum  as  at- 
torney's fees,  In  case  atUt  should  be  Institut- 
ed to  collect  the  same;  and  giving  a  mort- 
gage on  said  real  prcverty  to  aeeure  the 
payment  of  the  note  Tbe  mortgage  bavtng 


Digitized  by  Google 


t 


or.) 


LA.WBEY  T.  STEBLINO. 


461 


ixeu  recorded,  the  note  was  assigned  to  the 
La  Grande  National  Bank,  which  transfer- 
red it  to  plaintiff,  who  commenced  this  suit 
to  foreclose  the  lien;  making  George  W. 
Sterling,  Schuler  Sterling,  Mary  T.  Jackson, 
and  Henry  V.  Sterling,  helra  of  said  deceas- 
■ed,  and  J.  H.  Lawrey,  Thomas  Wade,  and  A. 
Fa:^ason,  defendant;  alleging  in  the  com- 
plaint that  such  heirs  were  the  owners  In  fee 
of  said  premises,  and  that  the  other  defend- 
^ants  claimed  some  Interest  therein,  but,  If 
any  such  they  bad,  It  was  inferior  to  plaln- 
tllTa  lien.  The  defendants  Henry  T,  Ster- 
ling, Thomas  Wade,  and  A,  Fergason,  alone 
answered;  denying  each  allegation  of  the 
<M)mplalnt  except  the  apptdntment  and  qnall- 
flcatlon  of  the  administrator,  and  that  said 
heirs  were  the  only  persons  inheriting  said 
prop«ty.  A  trial  being  had,  the  conrt  fotmd 
that  there  was  due  on  the  note  the  sum  of 
:$2.267.74, '  and  that  7200  was  a  reasonable 
sum  as  attorney's  fees,  and  decreed  a  fore- 
closure of  the  mortgage,  from  which  the  de- 
tendants  so  answolug  appeal. 

Turner  Oliver,  for  appellants.    John  H. 

lawrey,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  Tbe 
■coitrl  having  admitted  In  evidence,  over  the 
defendants'  objection  and  exception,  the  order 
-of  the  county  court  of  Union  county  licensing 
the  administrator  to  secure  a  loan  and  to  give 
a  mortgage  on  tbe  real  property  of  the  de- 
cedent's estate  as  security  therefor,  tbe  note 
and  mortgage  executed  in  pursuance  of  such 
authority,  and  the  written  assignment  there- 
of to  the  Id  Grande  National  Bank,  It  Is  con- 
tended that  the  statute  under  which  said 
order  was  made  violates  the  organic  law 
of  tbe  state;  that  the  method  prescribed  for 
inTOklug  the  power  of  tbe  coun^  court  to 
grant  such  order  was  not  pursued;  and  that 
the  state  land  board  had  no  authority  to  as- 
sign the  note  and  mortgage,  and  hence  the 
•court  erred  In  admitting  the  evidence  so  ob- 
jected to. 

Considering  the  objections  In  their  order, 
the  constitutional  provision  clalm^  to  have 
been  violated  Is  as  follows:  "Every  act  shall 
-embrace  but  one  subject,  and  matters  prop- 
■«*ly  connected  therewith,  which  subject  shall 
be  expressed  In  the  title."  Const  art  4,  | 
20.  The  statute  In  question,  Including  the  ti- 
tle, reads  as  follows: 

"An  act  to  authorize  executors  and  adminis- 
trators to  redeem  real  estate  sold  under 
decree  or  Judgment  and  to  borrow  money 
npon  the  property  of  tbe  estate,  to  facili- 
tate tbe  settlemfflit  of  the  estates  of  de- 
cedents. 

"Be  it  enacted  by  tbe  leglsIatlTe  assembly 

-of  the  state  of  Oregon: 

"Section  1.  That  hereafter  It  shall  be  law- 
ful for  any  executor  or  administrator  of  an 
estate  of  any  decedent  to  redeem,  for  the 
benefit  of  the  estate,  any  real  estate  belong- 
ing to  the  estate  which  may  at  any  time  here- 
after be  Boli  at  public  auction,  eitber  by  de- 


cree of  conrt  on  foreclosure  of  mortgage  or 
upon  Judgment  in  the  same  manner  and  up- 
on the  same  tarms  that  property  may  be 
redeemed  by  any  debtor. 

"Sec.  2.  That  it  shall  be  lawful  for  any 
executor  or  administrator,  at  any  time  here- 
after, with  the  consent  of  the  county  court 
within  whose  jurisdiction  such  property  may 
He,  to  borrow  money  l^M>n  any  property  be- 
longing to  the  estate,  and  to  execute  a  mort- 
gage thereon  as  security,  for  tbe  purpose  of 
funding  the  Indebtedness  against  the  estate, 
when  It  is  shown  by  affidavit  that  the  money 
can  be  secured  for  the  same  or  a  less  rate 
of  Interest  than  that  already  paid,  and  for 
the  further  purpose  of  paying  the  Interest  on 
outstanding  obligations  that  are  liens  on 
premises  to  be  mortgaged  when  it  is  shown 
by  affidavit  to  be  necessary,  whether  said 
property  has  or  baa  not  before  that  time 
been  mortgaged  by  the  decedent  or  his  ex- 
ecutor or  administrator.  ~ 

"Sec.  3.  That  all  acts  and  parts  of  acts 
In  conflict  with  the  foregoing  be  and  the  same 
are  hereby  repealed." 

Approved  October  15,  lS9a  laws  1898,  p. 
M. 

It  is  argued  that  this  act  embraces  two  dis- 
connected subjects,  both  of  which  are  ex- 
pressed in  the  title,  viz.:  To  empower  the 
executor  or  administrator  to  redeem  real  prop- 
erty belonging  to  the  decedent's  estate  that 
may  be  sold  at  public  auction  under  a  de- 
cree or  Judgment;  and  also  to  authorize  him 
to  borrow  money  on  the  property  of  the  es- 
tate, giving  a  mortgage  thereon  as  security. 
The  object  of  tbe  constitutional  mandate  that 
"every  act  shall  embrace  but  one  subject  and 
mattras  properly  connected  therewith,  which 
subjects  shall  be  expressed  In  the  title,"  was 
to  prevent  matters  wholly  foreign  to  the  sub-  . 
Jects  specified  In  the  title  from  being  In- 
serted in  the  body  of  tbe  act  Slmps<Mi  v. 
Bailey,  3  Or.  515;  McWh-ter  v.  Bralnard,  5 
Or.  420.  An  examination  of  tbe  original  bill 
(house  bill  No.  58),  on  file  in  the  office  of 
the  secretary  ot  state,  shows  that  It  was  en- 
titled, "A  bill  for  an  act  to  facilitate  the 
settlement  of  tbe  estates  of  decedents."  Sec- 
tion 2  thCTeof  was  as  follows:  "That  It  shall 
be  lawful  for  an  executor  or  administrator, 
at  any  time  hereafter,  with  the  consent  of 
tbe  county  court  within  whose  Jurisdiction 
such  property  may  lie,  to  borrow  money 
upon  any  property  belonging  to  the  estate 
and  to  execute  a  mcHiigage  thereon  as  se- 
curity, whether  said  property  has  or  has  not 
before  that  time  been  mortgaged  by  the  de- 
cedent or  bis  executOT  or  admlnlstriitor." 
The  Judiciary  committee  of  the  house  of  rep- 
resentatives, to  which  the  bill  was  first  re- 
ferred, recommended  an  amendment  thereto, 
which,  upon  motion,  was  adopted  (House 
Journal  1898,  p.  222),  and  became  section' 2 
of  the  act  do  other  changes  having  been 
made  in  the  original  bill  except  the  title, 
which  was  amended  (House  Journal  1S9S,  p. 
128),  as  hereinbefore  quoted.  A  c<Hi)parl8ou 
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of  tbe  original  bill  with  tbe  act  as  pasaed 
dlsclcses  that  the  only  amendment  adopted 
contains  a  statement  of  the  purposes  for 
which  money  may  be  borcowed,  and  pre- 
scribes the  method  whereby  the  consent  of 
the  county  court  may  be  secured.  The  act 
does  not,  la  express  terms,  authorize  the  bor- 
rowing of  money  with  wlilch  to  redeem  real 
property,  belonging  to  the  decedent's  estate, 
that  may  have  been  sold  under  a  decree  or 
Judgment;  but,  as  a  lien  of  this  character  Is 
an  Indebtedness  against  said  estate,  the  right 
to  borrow  money  for  the  purpose  of  funding 
such  Indebtedness  necessarily  carries  with 
Its  exercise  a  grant  of  power  to  borrow  mon- 
ey to  be  used  In  redeeming  real  property 
from  such  sales.  An  analysis  of  the  lan- 
guage of  the  act,  so  construed,  shows  that 
Its  subject  Is  to  authorize  the  borrowing  of 
money  on  the  property  of  a  decedent's  estate, 
to  redeem  it  from  sate  under  a  decree  or 
Judgment,  or  to  fund  other  indebtedness 
against  the  estate,  includii^g  Interest  on  out- 
standing obligations  that  are  Hens  on  the 
premises  to  be  mortgaged.  Without  the  pow- 
er to  borrow  money,  It  might  be  impossible 
to  redeem  such  real  property  from  sale,  but, 
by  the  method  prescribed,  the  leglsiatire  as- 
sembly has  wisely  provided  a  means  whereby 
premises  sold  for  an  Inadequate  sum  may  be 
saved  to  the  heirs,  and  the  day  of  Immediate 
payment  of  a  debt  postponed;  thereby  possib- 
ly tiding  the  property  over  the  period  of  a 
ruinous  panic.  So  too,  an  exercise  of  the 
authority  to  borrow  money  to  be  used  In 
funding  the  Indebtedness  of  a  decedent's  es- 
tate may  prevent  a  sale  of  the  property  at 
an  Inopportune  time;  thereby  retaining  the 
title  until,  possibly,  the  rents  and  profits  pay 
the  mortgage  necessarily  placed  thereon  by 
tbe  executor  or  administrator,  whereupon  the 
heirs  may  taiie  tbe  premises  freed  from  ail 
obligations.  The  subject  of  the  act  under 
consideration  is,  therefore,  the  granting  of 
power  by  the  county  court  to  an  executor 
or  administrator  to  borrow  money,  and  the 
Incident  to  the  exercise  of  such  power  is  the 
right  to  use  the  money  so  borrowed  In  paying 
the  Indebtedness  against  the  estate  of  a  de- 
cedent, Including  the  redemption  of  the  real 
property  thereof  that  may  be  sold  under  a 
decree  or  Judgment  The  purpose  for  which 
the  money  may  be  used  Is  properly  connect- 
ed with  an  exercise  of  the  power  to  borrow 
It.  The  title  of  the  act  might  have  been 
transposed  so  as  to  conform  to  the  Interpreta- 
tion here  given,  but  In  tlie  form  adopted  by 
the  legislative  assembly  It  fairly  expresses  the 
single  subject  of  the  act,  and,  so  long  as  It 
does  BO,  no  reason  exists  for  declaring  the 
statute  In  contravention  of  the  clause  of  the 
constitution  Invoked  to  establish  its  Inva- 
lidity. Anderson  v.  City  of  Onmden,  58  N. 
J.  Law,  515,  33  Atl.  846;  David  T.  C<Mnmlt- 
tee,  14  Or.  08,  12  Pac.  174;  State  t.  Koshland, 
25  Or.  178,  35  Pac.  32. 

Did  the  administrator  pureue  the  method 
prescribed  by  the  act,  so  as  to  confer  Juris- 


diction upon  tbe  county  court  to  make  the  or- 
der authorizing  him  to  borrow  the  money  and 
to  execute  a  mortgage  as  security  therefor? 
It  will  be  remembered  that  the  statute  em- 
powers the  county  court  to  license  an  ex- 
ecutor or  administrator  to  borrow  money  up- 
on the  property  belonging  to  the  decedent's 
estate,  and  to  give  a  mortgage  thereon  as  se- 
curity for  the  loan,  when  It  Is.  shown  by  affi- 
davit that  the  money,  to  be  used  in  funding 
the  Indebtedness  against  the  estate,  can  l>e 
secured  for  the  same  or  a  less  rate  of  interest 
than  that  already  paid.  The  petition,  filed  by 
the  administrator  June  6,  1000,  upon  wliicta 
the  order  of  tbe  coontT  court  Is  based,  is  as 
follows: 

"In  the  county  court  of  the  county  of 
Union,  state  of  Oregwi.  In  the  matter  of  the 
estate  of  M.  Sterling,  dee'd.  To  the  Hon. 
B.  F.  Wilson,  county  judge  of  Union  county, 
Oregon.  Comes  now  J.  L.  Oavlness,  and  rep- 
resents that  he  is  the  duly  qoallfied  and  act- 
ing administrator  of  the  estate  of  M.  Sterling, 
late  of  Union  county,  Oregon,  now  deceased. 
That  said  estate  has  paid  all  claims  and  ex- 
penses due  by  the  same  with  the  exception 
of  balance  of  claim  of  J.  L.  Cariness,  which 
was  not  a  preferred  claim,  but  presented  aft- 
er tbe  first  six  months  of  administration,  now 
amounting  to  the  sum  of  $1,884.00,  together 
with  the  fees  due  the  administrator  of  alwut 
$000.00.  That  said  claim  Is  drawing  inter- 
est at  the  rate  of  eight  per  cent  per  annum, 
and  that  a  loan  can  be  had  on  the  lands  of  tbe 
estate  at  no  great©*  rate,  and  probably  for 
less,  to  w*it:  7  per  cent,  per  annum.  That, 
by  obtaining  a  loan  of  $2,484.00;  the  said 
claim  may  be  fully  paid,  tbe  administration 
closed,  and  the  estate  lands  turned  over  to 
tbe  heirs  with  such  mortgage,  and  save  fur- 
ther administration  and  expense.  That  It 
will  be  for  the  best  Interests  of  the  said  es- 
tate to  obtain  a  loan  upon  the  estate  lands, 
and  mortgage  so  much  thereof  as  Is  necessary 
to  obtain  said  loan,  and  pay  said  estate,  and 
prevent  further  expense,  so  that  the  heirs 
may  have  said  lands.  Wherefore  your  peti- 
tioner, the  said  administrator,  prays  for  ai> 
order  and  license  empowering  him  to  execnte 
a  mortgage  on  the  estate  lands,  or  so  mncli 
thereof  as  shall  be  necessary,  and  close  np 
said  estate.   J.  L.  Cavlness,  administrator. 

"State  of  Oregon,  County  of  Union— ss.; 
I,  J.  L,  Oavlness,  being  first  duly  sworn,, 
say  that  I  am  tbe  duly  appointed,  qualified, 
and  acting  administrator  of  the  estate  of  M. 
Sterling,  deceased.  In  said  above-entitled 
court,  and  the  foregoing,  my  petition,  is. 
true,  as  I  verily  believe.  J.  L.  Caviness. 
Subscribed  and  sworn  to  before  me  tbls  31st 
day  of  May,  A.  D.  1900.  ISealJ  C 
Finn,  notary  public  for  Oregon." 

It  Is  argued  that,  as  an  executor  or  admin- 
istrator at  common  law  was  pDwerless  to- 
mortgage  the  real  property  of  a  decedent  a 
statute  conferring  such  authority  should  be 
strictly  construed,  and  that,  giving  to  the  act 
under  consideration  such  laterpretatioo,  a 
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petition  was  Ineffectaal  to  Invoke  the  Juris- 
diction of  the  county  court  to  grant  the  li- 
cense demanded,  and  hence  an  error  was 
committed  In  decreeing  a  foreclosure  of  said 
pretended  mortgage.  An  affidavit  Is  a  writ- 
ten declaration  under  oath,  made  without  no* 
tice  to  the  adverse  party.  HlU's  Ann.  Laws, 
S  S03.  In  aU  affldavltb  and  deposltionB,  the 
witness  must  be  made  to  speak  in  the  first 
person.  Id.  I  806.  An  affidavit  may  be 
used  in  any  case  expressly  provided  by  this 
Code  or  other  statute.  Id.  8  80&  The  word 
"petttlon,"  as  used  in  a  statute.  Is  generally 
understood  to  mean  a  written  application, 
addressed  to  a  court  or  Judge,  praying  for 
the  exercise  of  some  Judicial  power,  or  to  a 
public  officer,  requesting  the  performance  of 
some  duty  enjoined  upon  him  by  law  or  the 
exercise  of'  some  discretion  with  which  be  la 
vested.  Bo'gen  v.  Jones,  4  Mete.  (Mass.) 
371.  While,  according  to  the  definition  of 
the  word  "affidavit,"  as  generally  given  (1 
Enc.  PI.  &  Prac.  300;  Dewey  v.  Llnscott,  20 
Kan.  684;  State  v.  Green,  IS  M.  J.  Law.  90; 
Bums  V.  Doyle.  28  Wle.  463).  a  distinction 
exists  between  It  and  a  "petition,"  the  ques- 
tion is,  was  the  latto-  sufficient  to  Invoke  the 
Jnrladlctlon  of  the  county  court,  authorizing 
ft  to  grant  the  license  demanded,  when  the 
act  under  consideration  specified  that  an 
affidavit  was  the  means  adopted  by  the  1^ 
islative  assembly  for  that  purpose?  Assnnv- 
Ing  that  tiie  county  court  of  Union  county 
acquired  Jurisdiction  originally  to  grant  ad- 
ministration upon  the  estate  of  M.  Sterling, 
deceased,  the  proceeding  for  llcmse  to  exe- 
cute a  mwtgage  <m  his  prcq^rty  is  a  distinct 
and  Indq>endent  matt^,  to  the  nature  of  a 
suit  In  which  the  written  application  is  the 
commencement  and  the  order  granting  the 
license  Is  the  decree.  Haynes  v.  Meeks.  20 
GaL  312.  In  Wright  v.  Edwards,  10  Or.  298, 
Mr.  Justice  Lord,  referring  to  a  decree  of 
this  cliaracter,  says:  "When  such  an  <x&er 
is  made,  after  Jmlsdlctlon  haa  atteched,  it 
cannot  be  questioned  coUatrarally,  whatew 
errors  or  Irr^nlarlties  may  intervene  tha«- 
after."  Furtho-  In  the  opinion  he  says: 
"Where  there  Is  matter  of  sutMstance  upon 
which  Jurisdiction  can  binge,  mere  errors  or 
defects,  although  material  in  some  respects, 
but  which  might  have  been  avoided  on  ap- 
peal, cannot  avail  to  condemn  a  judicial  pro- 
ceeding when,  by  lapse  of  time,  an  appeal  Is 
barred,  which  has  become  the  foundation  .of 
title  to  property.  Bat  the  case  la  different 
where  there  Is  an  entire  want  of  facts,  pre- 
requisite to  Jurisdiction,  disclosed  upon  the 
face  of  the  petition."  It  is  the  avermmt  of 
facts  necessary  to  confer  Jurisdiction  of  the 
subject-matter,  in  a  written  application  in- 
voking an  exCTdse  of  the  court's  authority, 
that  warrants  it  in  granting  the  measure  of 
power  delegnted.  Walker  v.  Goldsmith,  14 
Or.  125, 12  Pac.  537.  Jurisdiction,  therefore, 
depends  upon  the  allegation  of  material 
facts,  and  not  npim  the  manner  of  stating 
them.  A  fair  construction  of  the  act  of 


October  15, 1808,  warrants  us  in  saying  that 
it  empowers  the  county  court  to  llcrase  an 
executor  or  administrator  to  give  a  mtut- 
gnge  on  the  decedent's  property  as  security 
toe  money  borrowed,  to  be  used  for  either 
of  the  following  purposes:  (1)  To  fund  the 
indebtedness  against  the  estate,  including 
the  rednnption  of  any  of  the  decedent's  real 
property  that  may  have  been  sold  under  a 
decree  of  foreclosure  or  upon  a  Judgment; 
and  (2)  to  pay  the  interest  on  the  outstand- 
ing obligations  that  are  liens  on  premises  to 
be  mortgaged.  The  showing  required  to  be 
made,  to  secure  an  order  of  the  court  author- 
izing the  representative  of  the  decedent's 
estate  to  borrow  money.  Is,  in  the  first  in- 
stancy the  existence  of  the  indebtedness 
against  the  estate,  and  that  money  can  be 
borrowed  for  the  same  or  a  less  rate  of  in- 
terest than  that  already  paid;  and,  in  the 
second  case,  it  would  appear,  though  not  in- 
volved in  the  case  at  bar,  the  olstence  at 
the  outstanding  obllgattons  that  are  llraia  on 
the  prranises  to  be  mortgaged,  and  that  it 
was  necessary  to  borrow^  the  mon^  for  the 
purpose  of  paying  such  int«*esL  The  ad- 
mlnl8trator*8  petition  stated  tbftt  the  estate 
was  indebted  to  bim  In  the  sum  of  about 
fl,884,  which  was  drawing  Interest  at  the 
rate  of  8  per  cent  per  annum;  that  the  fees 
due  him  amounted  to  about  f600;  and  that 
m<mey  could  be  borrowed  to  pay  said  claim 
aud  expenses  at  the  same  cur  less  rate  of  in- 
terest than  he  was  receiving.  The  petition 
flteted  all  the  facts  necessary  to  an  exercise 
of  the  court's  power,  and  certelnly  contained 
matters  of  substance  vjfon  which  Jurisdic- 
tion could  hing&  Wright  v.  Edwards,  suiira. 
The  county  court  In  the  administration  ot 
estates,  exercises  Ite  powers  means  of  an 
affidavit  or  the  verified  petition  or  stete* 
ment  of  a  party  (HlU's  Ann.  Laws,  i  1078, 
subd.  2);  and,  white  the  rule  is  wdl  settled 
that.  In  construing  a  statute,  it  Is  generally 
held  that  the  inelmlon  of  one  mode  means 
the  raccluBlon  of  all  others,  we  believe,  in  a 
collateral  attack  where,  aa  in  tite  present  in- 
stance, the  petition  avers  snch  a  state  of 
facts  aa  would  confer  Jurisdiction  under  t3ie 
general  statute,  that  Jurisdiction  of  the  sub* 
ject-matter  was  thus  secured  notwithstand- 
ing an  affidavit  was  not  enxployed  fw  the 
purpose,  aa  prestrlbed  by  the  special  act 
The  county  court  of  Union  county  ia  a  court 
of  record,  and  in  probate  matton^  except 
when  ita  decrees  are  brought  upon  writ  of 
review  or  appeal  (Gamsey  v.  County  Cknnrt 
as  Or.  201,  64  Pac.  630, 1089;  Malone  v.  Cor- 
nelius. 34  Or.  182,  66  Pac.  636).  is  invested 
with  superior  Jurisdiction  (Const  art  7,  I 
12;  HlU's  Ann.  Laws,  {  895;  Tnstin  v. 
Gannt  4  Or.  306;  Monastes  v.  Catiln,  6  Or. 
119;  In  re  Blebardson's  Ouardlanablp,  88 
Or.  246,  64  Pac.  390);  and,  wlille  it  may 
have  been  exercising  &  statutory  power  in 
derogation  of  the  common  law,  ite  Jurisdic- 
tion was  invoked  according  to  the  general 
rule,  and  hence  Jurisdiction  attached,  ren- 
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derlng  Its  decree  InTnlnarable  to  collateral 

ftttack. 

It  Is  midntained  that  tfae  records  of  the 
county  court  sliow  that  It  was  mmecessary 
to  boAtiw  more  tban  fl,466,  to  discharge  the 
Indebtedness  against  the  estate,  and  that  the 
coort  erred  In  rendering  a  decree  for  a  greater 
sum  and  the  lnt««Bt  tbweon.  The  point  con- 
tended for  Is  withont  merit,  tor,  the  petition 
having  stated  facts  showing  the  need  of  bor- 
rowing the  sum  loaned.  Jurisdiction  to  license 
the  execution  of  a  mortgage  tb^efor  attach- 
ed, and,  this  being  so,  the  trutb  of  the  aver- 
ment cannot  be  controverted  on  collateral  at* 
tack.  Stuart  t.  Allen,  16  Cat  601,  76  Am. 
Dec.  651;  Grlffln  t.  JohBSon,  S7  Mich.  87. 

It  la  argued  that  the  statute  does  not  au- 
thorise an  admlDlstrator  or  executor  to  give 
a  promissory  note  or  promise  to  pay  attor- 
ney's fees,  and,  this  being  so,  the  court  «red 
In  decreeing  the  recovery  of  any  smn  on  ac- 
count tberetMF.  It  Is  a  familiar  jnlnclide  of 
interiwetatlon  that,  whenever  a  right  Is  gran^ 
ed  by  statute,  that  withont  which  ^e  right 
Itself  could  not  exist  ig  also  given  by  Implica- 
tion. Sutb.  St.  Const  I  343.  Thus,  as  stated 
by  Ur.  Jones  In  bis  work  on  Mortgages  (4th 
Ed.)  t  12»:  "A  power  to  mortgage  ^v«i  In 
general  t^ms,  without  specifying  the  {flrovl< 
slons  the  deed  shall  contain.  Includes  the  pow- 
er to  make  it  In  the  form  and  with  the  pro- 
visions customarily  used  In  the  state  or  coun- 
ty where  the  land  Is  situated."  Constrnlng 
strictly  the  provlidons  of  the  statute  author- 
izing an  executor  or  administrator  to  borrow 
money,  as  Is  the  rule  In  determining  a  grant 
of  power  to  a  municipal  coi-poratlon,  could 
the  personal  representative  of  U.  Sterling's 
estate  issue,  as  evidence  of  the  money  bor- 
rowed, any  instrument  except  the  mortgage 
spedfled  In  the  act?  Notwithstanding  a  strict 
constructkm  Is  adopted  in  detnmlnhig  the 
measure  of  power  secured  by  a  city  charter, 
the  rule  being  that  a  municipal  corporation 
can  exercise  no  powers  except  such  as  are 
expressly  conferred,  or  are  essential  to  the 
manifest  <A>jects  and  purposes  at  the  corpo- 
ration (City  of  Corvallis  v.  Carllte,  10  Or. 
238,  45  Am.  Rep.  134;  Hubbard  v.  Town  of 
Medford.  20  Or.  316,  26  Pac.  640),  It  has 
beoi  held  tliat  a  power  «nif erred  by  the  l^ls- 
Ifttlve  assemUy  upon  a  municipal  corporation 
to  borrow  money  carried  with  It,  by  impll- 
cntlon,  authority  to  Issue  to  the  lender,  "as 
a  voucher  for  the  repayment  of  the  money, 
evidence  of  Indebtedness  In  the  sbape  of  non- 
negotiable  paper,"  Brenham  v.  Bank,  144  U. 
S.  173,  12  Sup.  Gt  560,  36  L.  Ed.  800.  Power 
to  borrow  money.  In  the  at>sence  of  authority 
to  give  a  mortgage  as  security  th«refor,  nec- 
essarily carries,  with  tfae  grant,  the  right  to 
Issue,  as  evidence  of  the  loan,  vouchers  of 
Indebtedness;  and  this  right  ought  not  to  be 
defeated  because  the  statute  also  confers  au- 
thority to  give  a  mortgage.  The  power  of  an 
agent  to  execute'  promissory  notes  for  his 
principal  win  be  strictly  constmed,  the  rule 
being  thst  such  author!^  is  not  conferred 


unless  cleariy  given  or  netxesartly  Implied 
(Connen  v.  McLougblln,  28  Or.  230,  42  Pac. 
S18);  notwithstanding  which,  it  has  been  held 
that  an  agoifs  authority  to  execute  a  prom- 
issory not^  so  as  to  bind  his  principal,  will 
be  implied  when  the  Instrument  was  given 
for  goods  necessary  to*,tbe  transaction  of  tbe 
letter's  business,  which  were  used  for  his  ben- 
efit, or  purchased  In  pursuance  of  bis  auth  w- 
Ity.  Smitb  V.  Gibson,  6  Biackf.  368;  Odlome 
V.  Maxcy,  13  Mass.  177.  If  it  be  assumed 
that  the  administrator  was  an  agent,  and 
the  grant  of  power  to  borrow  mon^  Is  to 
be  strlcUy  oonstrued,  the  r^ht  to  Issue  a 
promissory  note,  as  evidence  of  the  loan, 
which  was  secured  for  tbe  benefit  of  the  es- 
tate in  pursuance  of  law,  is  reaswably  In- 
ferable from  the  poww  delected.  To  the 
same  effect,  see  Wilson  v.  Troup,  14'  Am.  Dec. 
458.  By  analogy,  the  power  to  bmrow  money 
conferred  upon  an  executor  or  administrator 
by  the  statute  evidently  carries  with  It, 
implication,  authority  to  execute  promissory 
notes  evidencing  the  loan,  expressing  flie 
rate  of  interest  stipulated  for,  and  fixing  the 
day  of  payment,  and  also  confers  the  right 
to  execute  an  Instrument  in  tbe  form  and  con- 
taining tfae  prOvlsi<ms  In  common  use.  Jones. 
Mort .  S  128.  It  Is  tfae  comni'  ii  practice.  In 
tfals  state,  to  Include  In  a  promissory  note  a 
stipulation  for  the  payment  of  such  sum  as 
the  court  may  adjudge  reasonaUe  for  attor- 
ney's fees  In  case  suit  or  action  sliould  be 
Instituted  to  collect  tfae  sum  specified  In  tbe 
note,  or  any  part  thereof;  and,  this  b^g  bo. 
the  administrator  was  authorised  to  include 
in  the  note  in  question  such  a  pnmilse. 

It  is  argued  that  the  act  licensing  an  ex- 
ecntor  or  administrator  to  borrow  money,  for 
the  purpMe  of  funding  tbe  Indebtedness 
against  a  decedents  estate,  limits  tfae  rifl^t 
to  secure  a  loan  to  pay  the  clahn  of  many 
creditors,  and  tliat  the  petition  upon  wUdt 
the  order  was  based,  authorising  tbe  borrow- 
ing of  mdney,  having  disclosed  tiiat  Cavlnees 
was  tbe  only  creditor  of  tbe  estate  of  M. 
Stxrlii^,  deceased,  no  autbiHrlty  existed  tcr 
borrowing  tbe  money  to  pay  his  clalnis.  In 
support  of  this  principle,  our  attention  has 
been  called  to  the  case  of  Ketehum  t.  City 
of  Buffalo,  14  N.  T.  3S6,  in  which  Mr.  Justice 
Beldon,  speaking  for  the  court,  says:  **Tbe 
t«m  funding,'  however,  has  beoi  sometimes 
applied  In  this  country  to  tbe  process  of  col- 
lecting together  a  variety  of  outstanding  debto 
against  COTporstlons,  and  borrowing  money 
upon  the  bonds  and  stocks  of  the  corporation 
to  pay  them  off;  the  principal  of  such  bonds 
and  stocks  being  made  payaUe  at  periods 
comparativdy  remote.  But  I  am  not  aware 
that,  even  in  common  parlance,  the  term  bas 
ever  been  made  use  of  to  describe  sn  ordi- 
nary debt,  growing  out  of  a  transaction  wltb 
one  individual,  and  repi'esented  by  a  single 
Instrument,  as  in  this  case.  I  think  it  is  es- 
sential to  the  Idea  of  a  funded  debt,  even 
undr>r  the  Imiadest  use  of  that  term,  that  the 
debt  should  be  divided  Into  parts  or  shares. 
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repmoitect  by  different  instruments,  so  tb|it 
sncb  parts  or  shares  maj  be  readily  transfer- 
ablfc*'  In  the  case  from  which  this  excerpt 
Is  taken  It  was  held,  hi  oonstmlng  an  act  of 
the  leglalatww  of  New  Ywk  prohibiting  the 
rontnctli^  by  a  municipal  corporation  of  a 
'Yunded  debt*  except  in  tiw  mode  pointed 
out;  that  the  purchase  of  a  tite  by  a  city  for 
a  market  was  not  TlolatlTe  of  such  proTislon. 
Whatever  the  deBnItlon  of  "funding"  may  be 
wben  applied  to  the  Indebtednes  of  a  munici- 
pal corporation,  the  explanation  so  glvm  can 
hare  no  application  to  tbe  indebtedness 
against  the  estate  of  a  decedent,  for  the  word 
"funding,"  as'  used  In  tbe  statute,  was  erl- 
dently  designed  to  mean  the  borrowing  of  a 
sufficient  sum  of  money  to  discbarge  the 
claims  against  an  estate,  by  creating  another 
debt  In  lieu  thereof;  and,  while  an  estate 
may  owe  only  one  person  a  certain  sum.  It 
Is  Jnst  as  mnch  an  Indebtedness,  and  equally 
as  susceptible  of  being  funded,  as  though  the 
claim  were  divided  Into  a  given  number  of 
parts,  and  held  by  sevesal  creditors.  The 
concln^on  thus  announced  must  hievitably  fol- 
low; for  the  object  of  the  act  vnis  to  pre- 
vent the  sale  of  a  decedent's  property  to  sat- 
isfy demands  against  it,  and,  If  money  could 
not  be  borrowed  to  discharge  the  claims  of 
a  sinfde  creditor,  tbe  purpose  of  the  act  conld 
be  thwarted,  and  a  sale  of  sncb  property  com- 
piled by  a  person,  desiring  to  purchase  it, 
who  secured  an  assignment  of  all  the  claims 
against  the  estate.  A  statement  of  the  conse- 
quences that  might  thus  result  shows  the  fal- 
lacy of  the  argument,  and  demonstrates  that 
the  county  court  was  authorized  to  license  the 
administrator  to  borrow  money  for  the  pur- 
pose of  paying,  ot  funding,  his  indebtedness 
against  the  estate. 

It  18  cmtended  that  the  state  land  board 
is  a  body  of  limited  power  having  authority 
to  loan  the  irreducible  scbool  fund  of  the 
stat^  taking  mortgages  as  security  therefor, 
and  whUe  raid  board  may  taistltnte  a  snK  to 
fwedose  a  mortgage  hi  case  of  a  breach  of 
its  condition,  or  may  accept  a  release  of  the 
equity  o(  redemption  (Taws  1809.  p.  166),  no 
power  Is  vested  In  said  board  to  assign  the 
notes  and  mortgages  evidencing  such  loans. 
It  is  provided  by  the  state  constitution  that 
tte  governor,  secretary  of  ^t^  and  state 
treasurer  sluUl  constitute  a  board  of  cramnts- 
shmera  for  the  sale  of  school  and  university 
lands,  and  for  the  investment  of  the  funds 
ailsing  therefrom,  and  their  powers  and  dn- 
ttcs  shall  be  such  as  may  be  prescribed  by 
law.  Const  art  8,  I  5.  And  it  is  provided 
by  statute  that  the  governor,  secretary  of 
state,  and  state  treasurer,  as  a  board  of  com- 
mission for  the  rale  of  BCbool  and  university 
lands  and  for  the  hivestment  of  tbe  funds 
arising  tha«from,  shall  be  styled  the  "State 
Land  Board,"  and  such  board  shall  have  pow- 
er, and  Is  her^y  authorized,  to  use  a  common 
seal,  and  the  secretary  of  state  shall  procure 
such  a  seal  for  said  board.  Laws  1899,  p. 
1S6,  I  2.  Whether  the  state  land  board  is  a 
WP.-30 


corporation  witbbi  tbe  role  announced  In 
Dunn  V.  University,  9  Or.  357,  or  tbe  officers 
composing  su<di  board  are  the  agents  of  the 
states  which  had  an  equitable  Interest  In  tha 
note  and  mortgage  In  trust  for  the  support 
of  tiie  common  schools,  It  Is  unnecessary  to 
consider,  for  In  ^ther  case  a  corporation  was 
charged  with  the  duty  of  collecting  tbe  note, 
and,  so  long  as  a  corporation  vl<d&tes  no 
express  restriction,  It  may  take  any  usual 
or  appropriate  steps  to  realize  on  tbe  securl- 
ties  taken  by  It  7  Am.  &  Eng.  Enc.  Law  (2d 
Bd.)  802. 

It  f<dIows  from  these  considerations  that 
tbe  decree  is  affirmed. 


(25  UUh,  87> 

KARRBN  V.  EABREN. 

(Snpreme  Court  of  Utah.    July  5,  1902.) 

DIVORCE-COLLUSION— VACATION  OF  DECRBB 
—  CHANGES  IN  DECREE  —  FINDINGS  —  IN- 
BQFFICIBNCT  TO  SUSTAIN  JUDGMENT. 

1.  The  findings  of  fact  must  support  the 
judj^ent,  aud  when  it  afilrmatiTely  appears 
that  they  fail  to  do'so  the  Judgment  will  be  re- 
versed on  appeal.1 

2.  Where  a  husband  represented  to  his  Wife 
that  his  father  would  deed  him  certain  land  If 
he  would  divorce  tbe  wife,  aad  to  enable  him 
to  secure  the  laud  she  made  no  defense  to  a 
suit  for  divorce,  it  being  understood  that  the 
husband  would  retnerry^  her,  she  oould  not 
have  a  vacation  of  the  divorce  decree,  especial- 
ly where  the  hushond  had  married  again,  and 
his  wife  was  enceinte. 

3.  Bev.  St.  S  1212,  provides  that  subsequent 
changes  may  be  made  in  a  decree  for  divorce 
iu  respect  to  the  diaposal  of  the  children  or  the 
distributtot)  of  property.  ffeM,  thnt  such  cbau- 
ges  can  only  t>e  granted  In  the  action  in  which 
the  divorce  decree  was  granted. 

Appeal  from  district  court  Cache  county; 
Chas.  U.  Hart  Jndge. 

Suit  by  Telitba  Dean  Karren  against  Fred 
W.  Karren.  From  a  Judgmraat  for  cmn- 
plalnant,  defendant  appeals.  Reversed. 

George  Q.  Blch  and  J.  Z.  Stewart,  Jr.,  for 
appellant  N.  Tanner,  Jr.,  and  James  N. 
Kimball,  tor  respondent 

BASKIN.J.  Tbe  material  allegations  ot  tlie 
complaint  are  as  follows:  "That  beretofrae, 
to  wit,  ou  tiie  17th  day  of  September,  1900,  In 
this  [First  district]  court,  a  decree  and  Judg- 
meut  was  entered  In  an  action  wherein  said 
dofeidant  was  i^alntiff,  and  this  plaintiff 
was  defendant  In  terms  dlssolvliv  the  bonda 
of  matrimony  between  this  plaintiff  and  said 
defendant  and  awarding  raid  defendant  the 
three  children,  Imue  of  the  marriage  ttctween 
plaintiff  and  defendant  vis.:  «  •  *  And 
plaintiff  further  alleges  that  the  summons  In 
said  action  was  never  served  upon  her,  and 
that  she  had  no  legal  knowledge  of  the  pend- 
ency of  said  action;  that  said  Judgment  was 
rendered  against  her  by  default  and  upon  a 
complaint"  which  charged  her  (the  defend- 
ant) with  having  been  guilty  of  adultery. 
"And  that,  after  tbe  commission  of  tbe  adul- 


iMayiurd  v.  Abb'd,  14  UUh.  468,  47  Fac  10»; 
Waller  V.  Bank.  U  UUh.  305,  47  Pac  147. 
1 1.  See  Dlvorc*  vol.  17,  CenL  Dig.  |  T94. 
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tery  complained  of  In  tlie  complnfnt  (in  said 
action  for  divorce),  tbe  said  defendant  for- 
gave her,  and  lived  with  and  cohabited  with 
beir  as  his  wife,  and  so  lived  and  cohabited 
with  her  during  the  pendency  of  the  action 
aforesaid,  and  thereafter  left  her  In  passes- 
alou  and  custody  of  their  home  and  children 
while  he  went'  to  fill  a  mission  In  tbe  South- 
ern states.  And  she  further  alleges  that  the 
said  defendant  represented  to  her  aud  told 
her  that  he  was  procuring  said  divorce  be- 
cause of  the  Insistence  of  his  parents,  aud 
that  after  said  divorce  was  procured  be 
would  remarry  her,  and  provide  for  her  as 
he  had  hitherto  done,  and  under  no  clrcum- 
Btances  deprive  her  of  the  custody  of  the 
Bald  children,  or  of  tbe  homestead  on  which 
they  then  resided.  That,  at  the  time  of  the 
bringing  of  said  suit,  the  title  to  said  home- 
stead was  In  the  father  of  said  defendant, 
and  be,  the  said  father,  refused  to  make  a 
deed  to  the  said  defendant  of  said  homestead 
unless  he  would  procure  a  divorce  from  this 
plaintiff.  That,  relylug  upon  said  represen- 
tations of  said  defendant,  and  to  enable  him 
to  procure  tbe  said  deed  to  said  homestead, 
she  neglected  and  failed  to  appear  aud  de- 
fend said  action  for  divorce.  That,  not- 
withstanding said  representations,  the  said 
defendant  falsely  and  Ifnowlngly  testified 
In  court  that  he  bad  not  forgiven  this  plaintiff 
for  her  adultery,  and  falsely  and  knowingly 
obtained  a  decree  awarding  the  custody  of 
tbe  said  children  to  him,  and  falsely  and 
knowingly  testified  In  court  that  he  bad  not 
lived  or  cohabited  with  this  plaintiff  after 
having  knowledge  of  said  adultery,  and  for- 
cibly, and  against  her  consent,  took  from 
her  her  children,  and  turned  her  out  of  her 
home,  and  left  her  without  the  means  of 
support  That  she  Is  in  indigent  circum- 
stances, and  has  no  property  or  means  with 
which  to  support  herself  or  to  pay  tbe  ex- 
penses of  this  action.  That  the  defendant  is 
a  man  of  means  amply  able  to  pay  the  ex- 
penses of  tills  action,  and  to  support  this 
plaintiff." 

Tfaa  prayer  of  the  complaint  was  that  the 
decree  of  divorce  be  set  aside;  that  the  cus- 
tody of  the  children  be  awarded  to  the  plain- 
tiff;  and  that  alimony  and  certain  sums  of 
money  for  attorney's  fees  and  her  support 
during  the  pendency  of  the  action  be  award- 
ed to  her.  The  representations  and  false 
testimony  of  the  defendant  set  out  In  the 
complaint,  and  the  allegation  in  respect  to 
the  service  of  tbe  summons  In  the  divorce 
suit,  were  denied  by  the  answer.  In  the 
third  finding  of  fact  the  trial  court  found 
that  the  summons  In  the  said  divorce  suit  was 
duly  served  <hi  tbe  defendant  In  said  action 
on  the  30th  day  of  July,  1900.  Except  In 
respect  to  the  allegation  relating  to  said 
summons,  and  tbe  finding  that  the  defendant 
herein,  since  the  said  decree  of  divorce,  re- 
married on  the  .3d  day  of  October,  1901,  the 
other  findings  of  fact  are,  in  substance,  the 
same  as  the  aforesaid  material  allegations  of 


the  complaint  As  conclusions  of  law  from 
the  findings  of  fact,  the  trial  court  found: 
"(])  Tliat  the  plaintiff  is  not  entitled  to  have 
tbe  decree  of  divorce  entered  on  the  said 
ITtb  day  of  September,  1900,  set  aside,  so 
far  as  It  dissolves  the  bonds  of  matrimony 
between  her  and  defendant.  (2)  That  she  Is 
not  entitled  to  recover  attorney's  fees  or  suit 
money  In  this  action.  (3)  That  the  plaintiff 
herein  Is  entitled  to  have  the  said  decree,  so 
fui'  as  It  awards  the  custody  of  the  children 
aforesaid  to  the  said  defendant  opened  up 
aud  set  aside,  and  Is  entltied  to  be  allowed 
to  answer  In  said  divorce  suit,  setting  up 
her  rights,  If  any  sbe  has,  to  the  said  chil- 
dren, and  for  alimony  and  a  division  of  tbe 
defendant's  property.  (4)  That  the  plaintiff 
Is  entitled  to  have  Judgment,  against  the  de- 
fendant, for  her  costs  In  this  action."  A  de- 
cree in  accordance  therewith  was  made  aud 
entered.  From  this  decree,  both  parties 
have  taken  an  appeal. 

The  plaintiff  contends  that  under  the  find- 
ings of  fact  sbe  is  entitled  to  a  decree  set- 
ting aside  tbe  decree  of  divorce,  and  the  de- 
fendant contends  that  under  the  findings  of 
fact  the  plaintiff  Is  not  entlUed  to  any  relief 
whatever.  The  findings  of  fact  must  support 
tbe  Judgment  (8  Bnc.  PI.  &  Prac.  843);  and 
when  It  afilrmatlvdy  appears  that  they  fall 
to  do  so  tlie  judgment  will  be  reversed  on 
appeal.  Maynard  v.  Association  14  Utah, 
458,  47  Pac.  1030;  Walley  v.  Bank,  14  Utah, 
305,  47  Pnc.  147. 

From  tbe  findings,  and  the  plaintiff's  al- 
legations that  she,  "relying  upon  the  said  rep- 
resentations of  the  defendant  and  to  enable 
blm  to  procure  a  deed  to  said  homestead, 
neglected  and  failed  to  appear  and  defend 
said  action  for  divorce,"  it  Is  clear  that  she 
freely  consented  to  the  Institution  of  the 
divorce  suit,  and  that  the  decree  of  divorce 
was  obtained  by  tbe  collusive  agreement  of 
the  parties.  The  plaintiff,  when  she  gave 
her  consent  must  have  known  that  the  con- 
templated divorce  could  only  be  procured  by 
a  suppression  of  the  facts  aud  false  testi- 
mony. It  does  not  appear  that  she  made 
any  ol)JectIon8  to  the  proceedings  until  after 
the  defendant  more  than  one  year  after  the 
divorce,  had  remarried.  This  suit  was  In- 
stituted 13  months  after  tbe  divorce.  While 
a  decree  of  divorce  obtained  by  collusion  of 
tbe  parties,  or  by  the  suppression  of  tbe  facts, 
or  false  testimony,  Is  a  fraud  upon  the  court, 
and  against  public  policy,  It  would  be  more 
against  public  policy  to  disturb  the  decree  at 
tbe  instance  of  either  of  tbe  parties  who  are 
In  pari  delicto,  when,  after  the  divorce,  as 
In  this  case,  one  of  the  parties  has  remarried. 
"After  a  decree  of  divorce  la  rendei-ed  other 
marriages  may  be  contracted  and  children 
bom,  and  It  is  against  public  pulley  to  va- 
cate the  decree,  as  such  an  order  would  ren- 
der Innocent  parties  guilty  of  bigamy,  and 
their  children  illegitimate.  Accordingly,  the 
courts  have  sometimes  refused  to  vacate  de- 
ci'ees  of  divorce."  7  Enc.  PL  &  Prac  p. 
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138.  But  when  the  Tacatton  at  a  decree  of 
divorce,  obtained  by  coUuslon,  is  aaught  by 
a  -willing  partidpaiit  in  the  frand,  the  court, 
on  the  principle  of  the  maxim,  **Ex  dolo 
malo  non  oritur  actio,"  will  refuse  to  disturb 
the  decree^  especially  when  the  opposing  party 
has  remanled,  and  ^Ildren  have  sprang  tnm 
the  second  milon.  2  "StiM.  Dir.  &  Sep.  S 
1055;  2  BiBb.  Mar.  &  Dir.  t  1548;  Hubbard 
T.  Hntrtiard,  19  Otdo.  13,  34  Pac.  170;  Simona 
T.  Simons,  47  Mich.  253,  «45,  10  N.  W.  360; 
Orth  T.  Orth,  09  Mich.  168,  37  N.  W.  67; 
Ywston  T.  Torston,  32  N.  J.  Eq.  496;  Nichols 
y.  Nichoto,  25  N.  J.  Eq.  60;  Qreene  t.  Gre»ie, 
2  Gray,  361,  61  Am.  Dec.  464.  In  the  latter 
case  Shaw,  C.  J.,  said:  "In  using  the  term 
'c<rilliulon'  In  the  pment  case,  we  presume 
the  libelant  does  not  mean  to  use  It  in  its 
ordinary  sense,  as  collusion  between  the  par- 
ties to  the  former  proceeding  (on  divorce), 
and  so  a  fraud  upon  the  law,  because  that 
would  mdnde  herself  as  party  to  the  fraud. 
As  said  by  Wllies,  C.  J.,  in  Prudam  t.  Phil- 
lips, reported  In  a  note  to  Hargrave's  Law 
Tracts,  456.  'if  both  parties  colluded  in  the 
cheat  upon  the  court,  it  was  aev&e  known 
that  ^tber  of  them  could  vacate  the 
ment' "  In  the  case  of  Hubbard  v.  Hubbard, 
19  Goto.  18,  34  Pac.  170,  the  wife,  who  was 
the  defendant  In  the  dlvwce  suit,  after  serv- 
ice on  her  of  the  summons,  was  induced  to 
abstain  from  Interposing  any  defense  by  the 
promise  of  her  husband  to  pay  to  her,  aa 
soon  as  the  decree  of  divorce  was  signed, 
93,000,  and  to  have  certain  lots  in  Denv^ 
deeded  to  her.  Upon  the  fallnre  of  the  hus- 
band to  keep  his  promise,  the  wife  filed  a 
petition,  in  which  she  set  out  the  promise  of 
her  husband,  and  alleged  that  they  were 
made  1^  the  plalntJff  for  the  purpose  of  in- 
ducing her  t0  abstain  from  offering  any  evi- 
dence or  making  any  defense  to  the  action, 
and  without  any  intention  of  p»f  ormlng  the 
same.  The  petition  was  demurred  to  on  the 
following  grounds:  "(1)  That  the  petition 
does  'not  state  facts  sufficient  to  entitle  the 
defendant  to  maintain  the  same.  (2)  That  It 
appears  by  the  petition  that  the  same  la 
brought  and  presented  the  defendant  to 
set  aside  a  Aecne  of  court  obtained  by  cihi- 
sent,  and  in  pursuance  of  a  fMudnlent  and 
collusive  purpose  participated  in  by  the  de- 
fendant to  decdve  and  defraud  the  court 
(3)  That  it  appears  by  the  said  petition  that 
the  same  Is  presented  for  the  purpose  of  en- 
abling petitioner  to  take  advantage  of  a  cer- 
tain corrupt,  ccdluslve,  and  lUegal  agreement 
therein  set  up."  In  the  opinion  of  the  court, 
sustaining  the  demurrer,  Hayt;  C.  J.,  said: 
"It  Is  apparent  upon  the  face  of  the  petition 
that  plaintiff  in  error  was  In  no  way  misled 
or  deceived  as  to  the  nature  of  the  original 
action.  She  was  duly  served  with  process 
of  summons  and  a  copy  of  the  complaint, 
and  bad  at  her  service  able  counsel  to  de- 
fend her  interests.  Thus  advised  and  pre- 


pared, she  entered  Into  a  secret,  collusive 
agreement  with  deftfndant  in  error,  and  for 
a  promised  consideration  aided  blm  by  her 
silence  to  Impose  upon  the  court  and  procure 
a  divorce  After  the  entry  of  the  decree 
thus  obtained,  i^e  remained  silent  for  more 
than  one  year,  and  only  upon  failure  to  re- 
alize the  ccmsideratlon  inromlsed  for  ber 
shamelecw  bargain  did  she  apply  for  relief." 
In  2  Bisfa.  Mar.  &  Dlv.  1 1648,  the  doctrine  la 
clearly  stated  as  follows:  "Mutual  frand,  of 
which  the  common  instance  is  collusion,  and 
which  to  available  to  third  pmons  in  in- 
terest, as  we  shall  see  In  the  next  subtitle, 
cannot  be  brought  forward  Xxy  eXther  of  the 
parties  against  the  oth^  as  ground  for  re- 
versing any  step  in  the  cause,  or  vacating 
the  sentence.  This  doiCtrine  Is  an  Inevitable 
result  from  the  unlvmal  role  of  our  law 
that  one  in  a  court  of  justice  cannot  com- 
plain of  his  own  wrong,  or  of  another's 
vrrong  whereof  he  was  a  partaka:.  It  would 
be  a  special  novelty  for  a  plaintiff  to  address 
the  tribunal  witl^  The  defendant  and  I  have 
been  playing  a  trick  on  this  court,  but  I  dis- 
cover he  has  got  the  better  of  me,  so  please 
turn  the  tables  on  him.* "  Also,  in  Broom, 
Leg.  Ifax.  711,  thus:  "No  court  will  lend  Its 
aid  to*  a  man  who  founds  his  cause  of  ac- 
tion upon  an  Immoral  or  an  Ill^l  act" 
In  the  opinion  delivered  by  Mr.  Justice  Miner, 
In  the  case  of  Short  v.  Mining  Co..  20  Utah, 
20,  30,  67  Pac.  720;  722,  45  B.  A.  603. 
It  was  said:  "If  the  plaintiff  requires  any 
aid  from  the  illegal  transaction  in  order  to 
enable  him  to  sue  his  claim,  be  cannot  en- 
force it  Where  a  contract  grows  immediate- 
ly out  of  and  is  connected  with  an  illegal 
or  immoral  act  it  will  not  be  enforced.  The 
teat  to  determine  whether  the  action  arises 
ex  Btirpe  causa  is  the  plalntifTs  ability  to 
eatalili^  his  ease  without  any  aid  from  the 
Illegal  transaction.  If  his  cause  or  right  to 
recover  depends  upon  a  transaction  which  Is 
malum  In  se,  or  prohibited  by  law,  and  which 
he  must  prove.  In  order  to  make  out  his  case, 
he  cannot  recover."  Since  the  remarriage  of 
the  defendant  his  second  wife  has  not  borne 
any  children,  but  it  to  conceded  by  counsel 
that  she  to  oiceinte. 

Section  1212,  Rev.  St,  provides  that  subse- 
quent changes  may  be  made  In  a  decree  of 
divorce,  by  the  court,  In  respect  to  the  dis- 
posal of  the  children  or  the  distribution  of 
property.  Such  changes  must  be  applied  for, 
and  can  only  be  granted,  in  the  action  in 
which  the  decree  of  divorce  was  granted. 
We  think  It  is  clear,  both  from  the  allega- 
tlons  of  the  complaint  and  the  findings  of 
fact  that  the  plaintiff  to  not  entitled  to  any 
relief  in  thto  action. 

The  Judgment  of  the  lower  court  is  re- 
versed, with  costs,  and  the  action  dismissed. 

MINER,  C.  J.,  concurs.  BAR  r(;H,  J.,  con- 
curs hi  result 
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DUNHAM  T.  TRAVIS. 

(Snpreme  Court  of  Utah.    Jaly  5,  1902.) 

REFORMATION    OF  INSTBUMKNTS— COUNTER- 
CLAIM—FAILURE  TO  REPLY— EFFECT. 

1.  Rev.  St.  S  defines  a  "conuterclaJm" 
as  one  existing  in  tavor  of  a  defendant  and 
a^iust  a  (ilaiDtiff  between  whom  a  sereral 
jadgment  might  be  bad  in  the  action,  and  con- 
stitDting  a  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint  as  the 
foundation  of  plaiutifF's  (;laim,  or  connected 
vith  the  subject  of  the  action.  In  an  action 
on  a  written  contract,  the  answer,  after  deny- 
ing the  allegations  of  the  c<»nplaiut.  alleged 
that  a  mutual  mistake  had  been  made  in  the 
contract,  and  prayed  to  have  it  corrected,  to 
which  no  reply  was  filed.  Held,  that  the  an- 
swer constituted  a  counterclaim,  not  merely 
matt«'  alleged  in  defense,  and  under  Rev.  St. 
I  2961,  pnmdiug  that  if  this  plaintiff  fails  to 
reply  to  the  counterclaim,  the  same  shall  be 
deemed  admitted,  was  to  be  taken  as  true. 

2.  Where  no  reply  was  filed  to  an  equitable 
counterclaim  set  forth  in  the  answer,  judgment 
thereon  should  ha.Te  beeu  granted  on  motion.i 

Appeal  from  district  court.  Salt  Lake 
county;  C.  W.  Morse,  Judge. 

Action  Xtj  C.  C.  Dunham  agnlnst  W.  B. 
Travis.  I'^i-om  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed,  aud  Jadg- 
ment for  defendant  directed. 

Stephens  &  Smith  and  Ashby  Snow,  tor 
appellant  C.  F.  &  F.  C  Loofbourow,  for 
respondent 

RASKIN,  J.  It  Is  alleged  in  the  com- 
plaint "that  on  the  11th  day  of  May,  1895, 
the  defendant,  W.  E.  Travis,  had  a  contract 
with  the  Unlt«l  States  government  In  due 
form  of  taw.  for  the  transporting  of  the  U. 
S.  mails  on  a  mail  route  known  as  'No.  43,- 
849,'  from  Belle  Plalne,  in  the  state  of  Iowa, 
to  Irving,  In  said  state  of  Iowa,  which  con- 
tnict  ran  from  the  1st  day  of  July,  1895,  to 
the  30tl)  day  of  June,  1809,  both  dates  In- 
chislve,  and  bad  obtained  permission  from 
the  United  States  to  sublet  the  work  under 
said  contract;  and  on  the  said  11th  day  of 
May,  1895,  the  said  defendant,  W.  E.  Travis, 
entered  Into  a  contract  In  writing  with  this 
plaintiff,  copy  of  which  Is  hereto  attached, 
and  marked  'Exhibit  A,'  by  the  terms  of 
which  he  sublet  to  this  plaintiff  the  work  of 
carrying  the  malls  over  said  route  from  the 
1st  day  of  July,  1895,  to  the  30th  day  of 
June,  1899,  both  dates  Inclusive,  and  by  the 
tenns  of  which  agreement  the  plaintiff  agreed 
with  the  defendant  to  carry  the  U.  S.  mail 
on  said  route,  from  Belle  Plaine  to  Irving 
and  back,  two  times  a  week  during  the 
term  of  said  contract;  and  the  defendant  un- 
dertook and  agreed  to  pay  to  plaintiff  for 
such  service  the  sum  of  $79.50  per  annum. 
It  was  further  provided  In  said  contract  that, 
In  case  the  postmaster  general  of  the  United 
States  should  require  said  mails  to  be  trans- 
ported over  said  route  six  round  trips  a  week, 
the  plaintiff  would  so  transport  said  malls 
lu  accordance  with  such  regulremeDt,  and  In 

^  Smith  T.  Faust,  1  Utah.  M;  Dlckeit  v.  Welsa.  » 
Utab,  3U, 


that  case  the  defendant  would  pay  to  the 
plaintiff  for  such  service  the  sum  of  (238.50 
per  annum."  The  answer,  after  a  denial  of 
each  and  eveiy  allegation  of  the  complaint, 
except  as  ttaereinaft^  admitted,  contained 
the  fcdlowlng  allegation:  "And  for  a  further 
answer,  and  as  an  affirmative  defense  to  the 
plaintiff's  alleged  cause  of  action,  this  de- 
fendant alleges."  And  following  this  tbe 
answer,  In  substance,  alleges  that  the  con- 
tract between  the  government  and  the  de- 
fendant was  for  carrying  the  mall  over  said 
route  three  times  per  week  from  July  1,  1896, 
to  tbe  SOth  day  of  June,  1899,  for  the  sum 
of  ¥84  per  year,  and  that  It  was  therein 
provided  that  additional  service  might  there- 
after be  required  by  the  postmaster  general, 
and  that  the  defendant  would  be  allowed  a 
pro  rata  inCTease  of  compensation  for  such 
additional  service,  and  that  tbe  defendant 
might,  by  pennlssloa  of  the  postmaster  gen- 
eral, and  In  accordance  with  all  of  tbe  con- 
ditions of  said  contract,  sublet  the  same;  that 
thereafter,  and  on  or  about  the  11th  day  of 
May,  1895,  this  defendant's  agent  and  the 
plaintiff  entered  into  a  vert>al  agreement  to 
be  reduced  to  writing,  whereby  the  said  plain- 
tiff agreed  with  this  defendant  to  carry  the 
mail  over  said  route  No.  43,849  three  times 
per  week  from  the  1st  day  of  July,  1895,  to 
June  30,  1899,  in  accwdance  wlfb  the  per- 
mission which  had  been  granted  to  this  de- 
fendant by  the  x>ostmaster  general  of  tbe 
United  States,  and  in  full  compliance  with 
the  laws  and  regulations,  and  subject  to  all 
the  requirements  of  this  defoidaut  under 
his  said  original  contract  with  the  United 
States  government,  for  the  sum  of  f79.50  i>er 
annum  for  said  service,  at  three  times  a 
week,  or,  in  case  said  service  should  be  in- 
creased, for  an  additional  amount  not  to  ex- 
ceed a  pro  rata  increase  of  compensatloa, 
and,  In  case  the  service  was  required  by  the 
postmaster  general  to  be  six  times  per  week, 
for  the  sum  of  $158  per  annum;  that  It  was 
well  known-by  his  said  agent  and  said  plain- 
tiff that  this  defendant's  contract  with  the 
United  States  government  was  to  carry  tbe 
said  malls  over  said  route,  during  the  time 
mentioned,  three  times  per  week,  but  tiiat 
in  drawing  up  said  contract,  through  accident 
and  mutual  mistake  of  the  parttes.  It  was 
recited  thoeln  tiiat  tills  defendant's  contract 
with  tbe  United  States  government  was  to 
carry  the  mail  over  said  route  two  tlmea  per 
weelc,  when  It  should  have  stated  three  times 
per  week,  and  said  contract  further  contained 
a  promise  on  behalf  of  this  defendant  to  pay 
te  the  plaintiff  the  sum  of  f 79JtO  per  aimtun 
for  two  Vound  trips  per  week,  when  it  sbonld 
hove  stated,  and  would  have  stated  except 
for  accident  and  the  mutual  mistake  of  the 
parties,  the  sum  of  979.50  per  annum  for 
three  ronnd  trips  per  week;  and,'  further, 
said  contract  contained  a  promise  on  behalf 
of  this  defendant  to  pay  to  plaintiff  the  sum 
of  9238.50  per  annum  for  six  round  telps 
per  week,  when  the  same  should  have  cou- 
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talDed  the  proviBlon  for  the  payment  of  $159 
per  annum  for  bIx  round  trips  per  week,  and 
would  iiate  so  recited  except  for  the  said  ac- 
cident and  mutual  mistake  of  tbe  parties." 
The  prayer  of  the  answer  is  as  follows: 
"Wherefore  this  defendant  prays  judgment 
that  tbe  said  written  contract  be  reformed 
on  account  of  the  accident  and  mutual  mis- 
take of  the  parties,  and  that  the  same  be 
made  by  the  decree  of  this  court  to  conform 
to  the  true  intent  and  agreonent  of  said 
parties,  and  that  plaintiff  take  nothing  by 
his  complaint,  and  the  defendant  have  sndQ 
further  relief  as  is  just  and  equitable,  and 
for  his  costs."  It  Is  conceded  by  both  par- 
ties tliat  the  service  was  increased,  nnder 
tbe  requirement  of  tbe  p<mtmaster,  to  six 
times  per  week.  The  plaintiff  made  no  reply 
to  the  answer. 

The  plaintiff  was  permitted,  oyer  the  objec- 
tion of  the  defendant,  to  lutrodnce,  In  chief, 
testimony  of  witnesses  tending  to  disprove 
the  alleged  mutual  mistake  In  drafting  the 
written  contract  The  defendant,  when  plain- 
tiff rested,  moved  for  Judgment  upon  the 
cross  complaint  on  the  ground  that  there  was 
no  reply  thereto.  Tbe  motion  was  ovemied, 
and  the  plalDtifl  recovered  a  Judgment  for 
f 358. 64  and  costs.  The  refusal  of  the  trial 
court  to  sustain  tills  motion  Is  assigned  as 
error.  Tbe  appellant's  contention  In  respect 
to  this  subject,  as  stated  In  the  brief  of  hia 
coonsel,  is  as  follows:  "The  appellant's  flrst 
contention  Is  that  the  court  should  have  ren- 
dered Judgment  In  favor  of  the  defendant,  re- 
forming the  Instrument  sued  on,  fc»r  tbe  rea- 
son that  the  plaintiff  had  not  replied  to  or 
controverted  In  any  way  the  defendant's 
counterclaim,  thereby  admitting  all  of  the 
facts  as  true.  It  is  true  that  the  pleading 
was  not  designated  as  a  'counterclaim'  or 
•cross-complaint,'  but  the  affirmative  allega- 
tions, together  with  the  prayer  for  relief,  stat- 
ed a  cause  of  action  in  favor  of  the  defend- 
ant and  against  the  plaintiff,  which,  if  set 
up  in  a  complaint,  would  have  been  a  founda- 
tion for  a  Judgment.  Our  contention  is  that 
the  court  looks  at  tbe  matter  contained  in  tbe 
pleading  and  the  prayer,  and,  regardless  of 
how  tbe  pleading  may  be  designated,  relief 
Is  granted  in  accordance  with  the  allegations 
In  the  answer,  and  not  because  it  may  be  en- 
titled by  any  peculiar  name.  If  the  pleading 
is  merely  an  answer,  we  are  not  entitled 
to  any  rell^  under  It  If,  however,  -the  alle- 
gations are  sufficient  to  make  it  a  counter- 
claim, then  we  are  entitled  to  relief,  and  a 
reply  Is  necessary."  In  answa  to  this,  coun- 
sel for  the  respondent  contend  that  the  new 
matter  set  op  in  the  answer  was.  In  terms, 
pleaded  merely  aa  a  defense  to  plaintiff's 
cause  of  action,  and  was  not,  therefore,  ad- 
mitted by  the  failure  of  the  plaintiff  to  trav- 
erse the  same  In  a  replication.  There  was  no 
objection  made  before  or  at  tbe  time  of  the 
trial  by  plaintiff  to  the  form  of  the  answer. 
In  the  case  of  Perego  v.  Dodge,  9  Utah,  3,  7, 
Si  Pac.  221,  222,  the  answer  denied  the  ma- 


terial allegations  of  the  complaint,  and  alleg- 
ed grounds  for  affirmative  relief,  but  did  not 
in  expressed  form,  file  a  cross  complaint  or 
counterclaim.  The  court  in  its  opinion,  said: 
"The  appellant  contends  that  the  trial  court 
erred  in  adjudging  that  the  respondents  were 
the  owners  of  the  premises  in  controversy, 
for  the  reason  that  respondents  filed  no  coun- 
terclaim or  cross  complaint.  We  do  not 
think  £bis  contention  can  be  sustained.  No 
objection  was  taken  to  the  answK  before 
Judgment  and  the  respondents  alleged  facts 
which  seem  to  oitltie  them  to  affirmative  re- 
lief under  section  2326,  Rev.  St  TJ.  S.  It  ia 
not  what  a  pleading  is  called  which  deter- 
mines Its  character,  btit  the  facts  wlilch  it 
sets  up.  Its  character  must  be  determined  by 
the  court  The  relief  granted,  seuua  to  have 
been  proper,  nnder  the  facts  stated  and  the 
prayer  of  the  pleadln^^."  On  an  appeal  of 
the  case  (163  U.  S.  160-164,  16  Sop.  Ot  971, 
41  L.  Ed.  113),  this  view  was  expressly  af- 
firmed. In  the  following  cases  It  la  held 
that  it  is  Immaterial  what  the  defendant  call- 
ed his  pleading;  whether  he  designated  It 
an  "answer"  or  "cross  complaint"  its  char- 
acter will  be  determined  by  the  court  It  Is 
the  facts  set  up  In  the  pleading  which  make 
It  an  answer  or  cross  C(»nplaint  Holmes  v. 
Bichet,  56  Cal.  307,  38  Am.  Hep.  54;  Meek- 
er V,  Dalton,  75  Oal.  154,  18  Pac.  764;  Greg- 
ory V.  Bovler,  77  Cal.  121-124.  19  Pac.  232; 
Miller  V.  Fletcher,  100  Cal.  143-148,  34  Pac. 
637;  Wlttenbrock  v.  Parker,  102  Cal.  93-106, 
36  Pac,  374.  24  L.  R.  A.  197,  41  Am.  St 
Rep.  172;  Jones  v.  Hathaway,  77  Ind.  14; 
Harness  v.  Harness,  63  Ind.  1;  Bank  v. 
Carr,  49  Iowa,  K9;  Ware's  Adm'rs  v.  Ben- 
nett 18  Tex.  80a  If  tbe  written  contract, 
through  the  mutual  mistake  of  the  parties, 
falls  to  substantially  express  what  they  In- 
tended, a  court  of  equity  will.  In  a  proper 
action,  correct  the  mistake,  and  by  decree 
reform  the  contract  so  as  to  make  It  conform 
to  the  real  Intent  of  tbe  parties.  Under  our 
Code  of  Civil  Procedure,  this  may  be  done 
either  In  an  action  Instituted  for  that  pur- 
pose, or  in  an  action  based  upon  tbe  contract 
as  written,  on  a  counterclaim  In  tbe  nature 
of  a  cross  complaint  In  tbe  latter  instance 
the  defendant  becomes  an  actor  In  respect  to 
the  matter  presented  by  him,  and  the  counter- 
claim must  contain  the  essential  averments 
of  a  bill  In  equity,  and  should  be  first  passed 
upon  by  the  court  In  such  Instaaces  "each 
party  is  at  once  a  plaintiff  and  defendant  In 
the  same  action."  Phil.  Code  PI.  SS  249-260;  7 
Enc.  PI.  &  Prac.  807-^10;  Kahn  v.  Mining  Co., 
2  Utah,  174^195;  Kimball  v.  Mclntyre,  3  Utah. 
77,  81, 1  Pac.  167;  Steele  v.  Boley,  7  Utah,  64, 
67,  24  Pac.  755.  Parol  evidence  is  admissible 
to  contradict  or  vary  the  terms  of  a  written 
contract  only  in  an  action  in  which  it  Is  spe- 
cifically alleged,  either  in  the  complaint  or 
an  equitable  counterclaim  in  the  nature  of  a 
cross  complaint  that  It  was  obtained  by  fraud 
or  made  throu^  mistake.  Irving  v.  Ounnlng- 
ham.  66  Cal.  15,  4  Pac.  766;  Oasgraln  v.  Mil- 
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waukee  Co.,  81  Wis.  117,  51  N.  W.  88.  And 
when,  as  In  this  case,  Its  reformation  Is 
sought  upon  an  equitable  counterclaim,  spe- 
dflcally  setting  out  that  it  was  made  through 
mlfltalce.  It  must  stand  as  written  (Oasgraln 
T.  Milwaukee  Co.,  supra)  until  it  is  modified; 
and  the  equitable  counterclaim  only  becomes 
available  as  ail  equitable  defense  to  an  action 
on  tiie  written  contract  after  its  modifica- 
tion has  been  decreed  by  the  courC  (PbSL 
Code.  Pi.  I  256  et  seq.;  Bliss.  Code  PI.  |  348 
et  seq.).  This  follows  from  the  well-settled 
practice  that  the  equitable  counterclaim  must 
be  first  lassed  upon  by  the  court,  because 
"the  determination  of  the  equitable  issues  by 
the  court  in  favor  of  the  d^endant  would 
put  an  end  to  the  litigation,  and  obviate  the 
necessity  of  trying  the  legal  issues  involved.'* 
7  Edc.  Fl.  ft  Frac.  810;  Steele  v.  Boley,  7 
Utah.  64,  67,  24  Pac.  7S6.  The  foltowing  quo- 
tation from  section  Bi9,  Bliss,  Code  PL,  terse- 
ly states  the  rule:  "Und%  the  Code,  instead 
ot  being  compelled  to  resort  to  an  original 
equitable  proceeding,  the  defendant,  when 
sued  upon  the  agreement,  may  seek  the  ref- 
ormation by  means  of  an  equitable  counter- 
claim. There  can  be  no  reform  in  the  anp- 
posed  case  until  the  counterclaim  is  establish- 
ed, and  a  Ju^ment  accordingly.  By  a  direct 
proceeding  In  the  nature  o^  a  cross  bill  the 
defendant  obtains  an  order  reforming  the 
instrument.  Until  it  is  reformed,  it  is  the 
only  evidence  of  the  contract.  After  it  Is 
reformed,  it  shows  that  the  plalntlff  has  no 
cause  of  action.  Hence  It  Is  rrasonable  to 
say  that  in  such  case  there  can  be  no  de- 
fense nntil  the  instrument  la  reformed,— until 
the  defendant  has  obtained  an  afflnnative 
judgment  upon  his  counterclaim."  It  is  also 
stated  in  section  257,  PhiJ.  Code  PI.,  as  fol- 
lows: "Sometimes  a  defendant  must  have  af- 
firmative equitable  relief  touching  bla  de- 
fense, in  order  to  make  it  available  against 
the  plalntlft's  claim.  For  example,  an  action  is 
brought  npon  a  written  ccnitract.  by  the  terms 
of  which  the  defendant's  liability  is  clear,  but 
the  part  of  the  writing  from  which  his  liability 
arises  was  ins^ed  by  mistake  or  fraud.  1^ 
real  contract  would  not  sbow  such  liability, 
but  the  writing  does;  and  upon  the  trial  of  an 
issue  as  to  what  were  the  terms  of  tiie  con- 
tract, the  writing  Itself  is  the  best  evidttice. 
The  defendant's  real  defense  In  such  case  Is 
that  be  did  not  make  the  iwomtse  aued  on. 
But  be  cannot  deny  that  be  made  the  writ- 
ing, and  the  vrrltlng  showa  that  be  made  the 
promise,  and  It  Is  the  excluBive  evld«ice 
npon  that  point.  It  is  evident  that,  to  make 
his  real  defcmse  available,  tlie  defendant  must 
first  impugn  the  writing.  This  he  may  do  by 
way  of  a  cross  action,  in  the  nature  of  a  bill 
In  equity,  allying  the  real  contract,  the  mia* 
take  or  the  fraud  in  the  writing,  and  asking 
that  it  be  reformed  so  as  to  conform  to  the 
intention  of  the  parties  and  express  their  real 
contract  8uch  demand  of  affirmative  rdlef 
Is  not  of  itself  a  defense  to  the  plaintifTa 
claim.  It  Is  simply  to  prepare  the  defendant 


to  maintain  and  make  available  his  real  de- 
fense,—non  assuminlt  Formerly  a  defend- 
ant In  such  case  was  driven  to  an  independ- 
ent ault  In  equity  to  refwm  the  writing;  but 
under  the  new  inwcednre,  which  authorizes  a 
defendant  to  assert  equitable  cross  demands 
as  well  as  equitable  defoises,  be  may  have 
the  affirmative  relief,  and  assert  hfs  Oefenae 
dependent  thereon,  In  the  same  action."  In 
section  230  this  author  further  states  that  "in 
such  cases  the  real  defense  Is  dependent,  not 
for  Ite  assertion,  but  for  ita  establlshm^t,  on 
the  coirectlott  of  tbe  alleged  mistake."  Sec- 
tion 2961  of  the  Revised  Statutes  provides; 
"If  the  plaintiff  fiiils  to  demur  ox  r^^  to 
tbe  counterclaim,  the  same  shall  be  deemed 
admitted."  Section  2896  provides  that  "each 
material  allegation  of  new  matter  In  the  an- 
swer not  controverted  by  the  reply,  wha%  a 
reply  Is  required,  must,  for  the  purpowa  of 
the  action,  be  taken  as  true." 

In  view  of  these  {wovlslons,  the  point  of 
contoition  under  consideration  hinges  upon 
whetim  the  new  matter  allied  In  the  an- 
swer constitutes  a  counterclaim,  and  is  ad- 
mitted by  the  plaintiff's  failure  to  traverse 
tbe  same  in  a  reply.  In  the  motion  for  Judg- 
ment It  Is  designated  as  a  "crosa  com^int" 
While  It  constitutes  a  cross  donand,  and  Is 
in  the  nature  of  a  cross  complaint,  and  un- 
der the  provisions  of  section  82XL  <tf  the 
Compiled  I^aws  of  1888,  which  permitted  a 
cross  complaint  to  be  filed  against  both  the 
plaintiff  and  a  codefendant,  might  have  been 
properly  designated  as  such,  as  that  aecticm 
has  been  amended  and  supaaeded  by  sec- 
tion 29T4,  Rev.  St  1898.  the  provisions  of 
which  do  not  authorize  tiie  filing  of  a  cnaa 
complaint  except  by  the  d^endant  against 
a  codefendant,  when  the  former  has  a  cause 
of  action  against  the  latter  affecting  the  sub- 
Ject-mattw  of  the  suit  the  new  mattw  of 
the  answer  does  not,  within  the  meaning  of 
the  Civil  Code,  constitute  a  cross  complatat 

The  mere  assertion  of  the  mlatake  set  up 
in  tbe  answer  is  not  Ito^  a  matter  ot  de- 
fense to  the  action,  and  becomes  so  aalj  up- 
on the  reformation  of  the  written  contract 
ThlB  brings  ns  to  the  question  whether  the 
matter  set  up  in  the  answer  constitutes, 
under  the  provisions  of  the  Cod^  a  counter- 
claim, which,  If  not  controverted  by  a  re- 
ply, must  for  the  purposes  of  the  action,  he 
takrai  as  true.  Section  2908  of  the  Revised 
Statutes -provides  that  the  answer  most  con- 
tain (1)  a  graieral  or  specific  denial  of  each 
material  allegation  of  the  complaint  etc.; 
and  (2)  a  statemrat  of  any  new  matter  con- 
stituting a  defense  or  counterclaim:  Section 
2809  is  as  follows:  "Counter-claim  Defined. 
The  counttf-claim  mentioned  In  the  last 
section  must  be  one  existing  in  favor  of  a 
defendant  and  against  a  plaintiff,  between 
whom  a  several  Judgment  might  be  had  In 
the  action,  and  arising  ont  of  one  ot  tbe  M- 
lowlng  causes  of  action:  (1)  A  cause  of  ac- 
tion arising  out  of  the  transaction  set  forth 
In  the  complaint  as  the  foundation  of  tbe- 
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plaintlfF's  claim,  or  connected  with  the  sub- 
ject of  the  action."  We  are  clearly  ot  the 
opinion  that  the  new  matter  alleged  In  the 
answer,  and  cross  complaint  meets  all  of 
the  requirements  of  a  counterclaim,  as  above 
de&ned  by  said  section,  and,  as  they  were 
not  controverted  by  a  reply,  must,  for  the 
purposes  of  the  action,  like  the  material  alle- 
gations of  a  complaint  which  are  not  con- 
troverted by  the  answer,"  be  talcen  as  true. 
In  Smith  v.  Faust,  1  Utah,  90.  it  Is  held  that, 
"when  the  answer  falls  to  put  In  issue  the 
allegations  of  the  complaint,  the  plaintiff,  on 
motion,  is  entitled  to  recover  upon  the  plead- 
ings, without  offering  any  testimony."  In 
Dickert  v.  Welse,  2  Utah,  354,  the  court  said 
that:  "Where  •  ♦  •  there  is  no  issue 
ruined  by  the  answer,  we  do  not  deem  that 
any  findings  are  necessary.  There  are  no 
reasons  for  any.  The  pleadings  show  the 
facts."  In  Dolly  v.  Good,  38  Cal.  287,  the 
court  held  that,  "where  the  answer  fails  to 
deny  any  of  the  material  allegations  of  the 
complaint  in  snch  a  form  as  to  put  the  same 
In  issue,  the  plaintiff  is  entitled  to  Judgment 
on  the  pleadings."  This  practice  is  well  set- 
tled in  this  state,  in  California,  and  other 
states  having  codes  of  procedure  like  ours. 
A  filing  of  an  equitable  counterclaim  in  an 
action  at  law  is,  in  effect,  the  Institution  of 
an  Independent  action  in  equity,  In  which 
the  defendant  becomes  an  affirmative  actor, 
and  Is  the  plaintiff.  It  follows  that  the  de- 
fendant is  entitled  to  the  same  relief,  when 
the  material  allegations  of  the  counterclaim 
are  not  controverted  by  a  reply,  that  the 
plaintiff  in  an  original  case  is  entitled  to, 
when  the  material  allegations  of  the  comi- 
plalnt  are  not  put  in  issue  by  the  answer, 
and  it  Is  so  held  by  the  authorities.  11  Enc. 
PL  &  Prac.  1036  ;  6  Enc.  PI.  &  Prac.  76,  and 
cases  cited  \p  the  notes.  The  motion  for 
Judgment  should  have  been  granted. 

It  appears  from  the  allegations  of  the  com- 
plaint and  the  findings  ot  the  trial  court 
that  the  defendant  has  paid  to  the  plaintiff 
the  amount  due  under  the  contract,  when  it 
Is  modified  in  accordance  with  the  allega- 
tions of  the  answer.  It  is  ordered  that  the 
Judgment  be  reversed,  with  costs,  and  that 
the  cafie  be  remanded,  with  Instructions  to 
the  court  below  to  enter  a  decree  reforming 
the  written  contract  in  accordance  with  the 
prayer  of  the  equitable  counterclaim,  and 
awarding  to  the  defendant  his  costs,  and 
that  the  plaintiff  take  nothing  tmder  hia  com- 
plaint 

MINBB,  G.  J.,  and  BARTCH,  concnr. 
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HOAGLAND  v.  HOAGLAND. 
(Sapreme  Court  of  Utah.    July  3.  1902.) 

-  SIS>ARATE  HAINTENANCB-FORHBR  JUDO- 
MEN-P-EFFBCT. 

A  judgmeut  fot  defeiidnnt  in  a  suit  to 
compel  him  to  support  plaintiff  niid  her  cliild 
(the  questions  involved  being  the  time  and 


place  of  marriage;  which,  if  either,  of  the  par- 
ties deserted  the  other;  when  and  where  such 

desertion  occurred;  when  the  parties  ceased  to 
cohabit  togetlier;  was  plaintin's  child  by  de- 
fendant; was  the  decree  of  divorce  gruuted 
defendant  in  another  state  ot  binding  force; 
laclies  of  plaintiff  in  delaying  proceedings  to  an- 
nul such  decree  for  more  than  10  yeaia  after 
she  knew  it  was  granted,  and  after  defendant, 
iu  reliance  on  it,  had  married  another;  and  the 
question  of  alimony  and  separate  support  and 
maintenance, — and  nil  these  questions  being 
decided  against  plaiutifQ  is  a  bar  to  subsequent 
suit  on  the  same  facts,  although,  in  ttie  mean- 
time, the  decree  of  the  other  state  has  been 
annulled.^ 
Baskin,  J.,  dissenting. 

'  Appeal  from  district  court.  Salt  Lake  coun- 
ty; W.  O.  Hall,  Judge. 

Action  by  Maggie  Hoagland  against  Frank 
Hoaghind.  Judgment  Cor  defendant  Plain- 
tiff appeals.  AfiHrmed. 

In  1897,  Maggie  Hoagland,  the  appellant  In 
this  case,  commenced  an  action,  In  the  Third 
district  court  In  this  state,  against  the  re- 
spondent praying  for  a  Judgment  and  decree 
for  her  s^arate  maintenance  and  support, 
under  section  1216,  Rev.  St.  1898.  The  com- 
plaint states,  In  substance:  That  plaintiff  and 
defendant  w^re  married  In  Colorado  about  the 
1st  day  of  July,  1881,  and  are  still  husband 
and  wife.  That  both  parties  are  now  resi- 
dents of  Utah.  That,  in  the  year  1883,  de- 
fendant willfully,  nnd  without  cause,  deserted 
and  al>andoned  the  plaintiff,  and  ever  since 
has  continued  to  so  willfully  desert  and  aban- 
don plaintiff,  and  live  separate  and  apart 
from  her,  without  any  sufficient  reason,  and 
against  her  will  and  consent,  and  for  more 
than  five  years  last  past  baa  willfully  neg- 
lected and  refused  to  provide  plaintiff  with 
the  necessaries  of  life,  although  able  to  do 
so.  That,  from  the  date  of  the  marriage  un- 
til the  latter  part  of  1883,  plaintiff  and  de- 
fendant continued  to  live  and  cohabit  together 
as  man  and  wife,  and  that  there  was  bom 
to  them  a  child  named  Ollie  Hoagland,  who 
is  now  15  years  of  age,  and  has  at  all  times 
been  under  the  care  of  plaintiff.  That  plain- 
tiff has  no  separate  property,  and  that  de- 
fendant has  large  means.  That  to  suitably 
maintain  plaintiff  and  her  daughter  $100  per 
month  Is  necessary.  The  prayer  of  her  com- 
plaint is  for  custody  of  the  child  and  tempo- 
rary alimony  In  the  sum  of  $100  per  month; 
that  defendant  pay  costs  and  expenses  of  the 
action,  including  her  attorney's  fees;  and 
that,  on  final  hearing,  she  have  $25,000,  or 
an  equitable  division  of  defendaut's  property. 
The  defendant  filed  bis  answer  to  such  com- 
plaint to  the  effect  as  follows:  (1)  It  admits 
the  marriage  of  plaintiff  and  defendant  in 
Colorado  about  July  1,  1881;  that  defendant 
has  been  a  resident  of  Utah  about  five  years; 
and  that  he  has  not,  during  that  time,  pro- 
vided plaintiff  with  the  common  necessaries  of 
life;  and  denies,  either  positively  or  for  lack 
of  knowledge  or  Information,  all  the  other 
allegations  of  the  complaint.    (2)  For  afflrma- 
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tire  defeuae,  tbe  answer  aDeges  that  aboQt 
the  1st  of  J11I7.  18S1,  platatifl  and  defendant 
were  married  in  Colorado,  and  lived  and  co- 
habited together  as  huabuod  and  wife  about 
a  month  tiiereafter;  that  about  tbe  mcmth  of 
AnguBt,  test,  the  plaintlfC,  without  the  con- 
sent of  defendant,  and  against  his  protest 
and  without  any  cause  therefor,  wlUfully  de- 
serted and  abandoned  defendant,  and  went 
awajr  from  his  abode,  and  refused  to  return 
to  the  defendant  or  to  lire  with  him  as  his 
wife  thereafter;  that  said  desertion  and  abon- 
d(Himent  continued  from  August,  1881,  to  the 
time  when  defendant  procured  the  decree  of 
divorce  herdnafter  set  out;  that  on  the  6th 
day  of  March,  1886,  after  fuU  hearing,  the 
county  court  of  Ban  Juan  county,  Colo.,  grant- 
ed to  defendant  a  decree  of  full  and  absolute 
divorce  from  plaintiff,  which  has  never  been 
reversed  or  annulled,  but  Is  still  In  fwpo,  and 
all  dalm  of  plaintiff  against  defendant  has 
been  thereby  fully  determined  and  dlscliar- 
ged;  that  said  county  court  lias  full  Jnrlsdlo 
tlon  of  tbe  subject-matter  of  said  action  and 
of  both  parties  tiiereto.  A  copy  of  said  de- 
cree of  divorce  Is  attached,  marked  "Bxblblt 
A."  (3)  That  xilalntlff  has  been  guilty  of 
laches  In  prosecuting  her  alleged  cause  of  ac- 
tion; that  since  the  desertion  of  defendant  by 
plaintiff  16  years  have  dapsed,  and  owing  to 
said  elapse  of  time  defendant  Is  put  to  great 
disadvantage  by  loss  of  evidence  and  death 
and  absence  of  witnraies;  that,  after  about  10 
years  from  the  date  of  said  decree  of  dlvovce. 
defendant,  relying  thereon,  and  in  good  faith, 
supposing  It  could  not  and  would  not  be  at- 
tacked or  Questioned,  contracted  a  second 
marriage,  and  is  now  the  lawful  husband  of 
anotiier  woman;  that  plaintiff,  for  more  than 
9  years  last  past,  has  had  knowledge  of  said 
decree  of  dlvonse,  and  ber  daim  now  made  Is 
stale  and  unconscionable.  The  prayer  Is  tm 
dismissal,  with  costs. 

The  third  district  court  found  the  law  and 
facts  In  favor  of  the  defendant,  Frank  Hoag- 
land,  and  against  the  plaintiff,  to  Qie  effect: 
Tljet  tbe  plaintiff  and  defendant  were  mar- 
ried at  the  town  of  Buena  Vista,  In  the  state 
of  Colorado,  on  or  about  the  first  day  of  July, 
1881,  and  resided  together  at  said  town  of 
Buena  Vista  as  husband  and  wife  nntu  about 
the  first  day  of  October,  1S81.  at  which  said 
date  the  plaintiff,  Haggle  Hoagland,  "wUt 
fully,  and  without  cause  tlusefor,  deserted  and 
abandoned  the  defendant,  and  went  away 
from  his  home,  and  that  tiie  said  parties  have 
not  lived  or  cohabited  together  since  tbat 
time."  That  the  cohabitation  commenced  and 
ended,  as  alleged.  In  August  or  S^tember, 
1881,  which  was  more  than  two  yean  prior 
to  the  birth  of  the  child  as  aUeged  by  the 
plaintiff.  Tbat  a  decree  of  divorce  was  duly 
granted  to  the  defendant,  by  the  district 
court  in  Colorado  having  Jurisdiction  of  the 
parties  and  subject-matter.  In  March.  1880, 
dissolving  tiiie  marriage  between  the  same  par- 
ties. "Tbat  the  plaintiff,  Maggie  Hoa^nd, 
has  had  actnal  knowledge  of  tbe  existence  of 


said  decree  of  divorce  ever  since  the  year 
1888,  and  no  proceeding  was  ever  Instituted 
or  prosecuted  by  her  to  review  or  reverse  cr 
set  aside  the  deoree  of  divorce  so  entered 
ngalnst  her,  but  the  same  still  remains  in  faU 
force  as  a  valid  and  subsisting  decree.  That 
the  defendant,  Frank  Hoagland,  In  the  year 
1886,  In  good  faith,  and  in  reliance  upon  said 
decree  of  divorce,  contracted  a  second  mar- 
riage, and  is  now  tiie  lavrful  husband  of  an- 
otiier woman.  As  concluslona  of  law  from 
tbe  foregoing  tects,  the  court  finds  ttiat  tiie 
equltlra  in  this  case  are  with  the  defendant; 
that  the  plaintiff  has  been  guilty  of  laches, 
and  Is  not  entitled  to  recover  anytiiliv  upon 
her  complaint  herein;  and  tbat  ber  said  com- 
plaint should  be  dismissed  at  her  cost.  Upon 
the  Issues  herein  Joined,  and  the  findings  of 
fact  and  condnslons  of  law  aforesaid,  it  Is 
now  adjudged  and  determined  by  the  court 
that  the  plaintiff  take  nothing  by  hec  com- 
plaint hwein;  that  her  said  conqilahit  be,  and 
tbe  same  is,  hoel^  dismissed;  that  all  the 
Issues  herein  presented  be,  and  they  are,  ad- 
Judged  In  favor  of  the  defendant;  and  that 
tbe  plaintiff  have  her  costs  herein  Incurred, 
and  taxed  up  to  time  of  Judgment"  This 
Judgment  was  subsequently  affirmed  by  this 
eoutt  luddlng  that  the  Colorado  Judgment 
vras  valid  In  this  state.  See  Hof^land  v. 
Hoagland,  19  Utah,  103,  57  Pac.  20.  The 
present  action  was  commenced  In  Jun^  190Q, 
by  the  same  plaintiff,  against  the  same  de- 
fendant, upon  the  same  came  of  action,  In 
Bait  Lake  county,  In  this  state,  and  substan- 
tially tbe  same  facts  are  aUeged  as  woe  set 
taeth  In  the  conqilaint  to  the  sold  former  ac- 
tion. The  defendant  set  fortii  tiie  same  de- 
fense and  state  of  facts  as  were  iset  fortii  to 
the  former  actitm,  and  also  set  forth  the  01- 
-vorce  proceedtogs  and  decree  to  Colorado,  and 
also  the  proceedings  and  decree  to  favor  ot 
tiie  defendant  to  the  said  former  action  to  this 
state,  for  the  same  cause  of  action,  as  a  bar 
to  tbe  platotllFB  recovery  to  this  action,  and 
as  an  esb^ipel  by  Judgment  To  this  answer 
and  cross  complatot  the  platotiff  replied  by 
ideodlng  that  the  decree  of  dtvwce,  as  for- 
merly granted  to  the  plaintiff  to  Colorado  to 
1886k  hod  been  set  aside  and  annulled  by  tbe 
court  grantliv  It  It  appears  that  tbe  parties 
are  the  same,  and  tiiat  the  cause  of  action 
and  proofs  are  snbstonttally  the  same,  to  both 
actions,  ex«^  as  to  pleading  the  vacathm 
of  the  Colorado  Judgmoit  and  the  bar  of  ti>e 
priOT  Judgment  of  tbe  Utoh  court  refmed  to. 

G.  M.  Sullivan  and  William  A.  Lee.  for  ap- 
pellant a  F.  &  F.  O.  Loofbourow,  for  re- 
spondoit 

After  Btottog  the  facts  as  above.  MINER, 
0.  J.,  delivered  the  optolon  of  the  court 

It  Is  conceded  that  the  only  question  fw 
CimBideratlon  to  this  rase  Is  whether  or  n«t 
the  plaintiff,  Ma^e  Hoagland,  Is  barred  from 
prosecuting  this  action  agatost  the  defendant. 
Frank  Hoagland,  by  reason  of  the  findings 
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nnd  judgment  against  her,  of  the  Third  dis- 
trict court  of  Utah,  In  the  former  action  com- 
menced In  1897,  after  the  decree  for  divorce 
In  Colorado  had  been  set  aside  and  annulled. 
Counsel  for  the  appellant  rely  upon  the  sin- 
gle fact  that  the  judgment  rendered  in  Colo- 
rado in  lS8i>,  dissolTlng  the  marriage  between 
the  Bald  parties,  has,  since  the  said  hearing 
and  decision  by  the  courts  of  Utah  In  1897, 
heen  annulled  and  set  aside  by  the  Colorado 
«ourt  In  a  direct  proceeding  th^eln,  and  that 
ttils  fact  restores  the  marital  relation  of  the 
partlra,  and  places  them  In  the  same  situa- 
tion they  were  in  before  that  decree  of  di- 
vorce was  granted,  notwithstanding  the  judg- 
ment of  the  Utah  conrt  denying  the  plaintiff 
alimony  and  aopport  under  section  1216,  and 
holding  the  Colorado  Judgment  valid  In  Utatf. 
We  do  not  fully  concur  in  this  contention,  on 
the  part  of  the  appellant,  as  to  the  effect 
of  the  Utah  judgment.  The  proceeding  in 
the  state  of  Colorado  was  commenced  to  pro- 
cure a  decree  of  divorce.  A  decree  was 
granted  to  the  defendant  hi  1886,  and  subse- 
quently annulled  in  1900.  The  proceeding 
commenced  In  Utah  by  the  plaintiff  in  1897 
was  a  special  proceeding,  brought  under  sec- 
tion 1216,  Rev.  St.,  td  compel  the  defendant 
to  mahitahi  and  support  plaintiff  and  h^ 
child,  and  for  alimony  and  expenses  att^d- 
ing  said  suit.  Clearly,  this  was  not  a  pro- 
.ceedlng  to  obtain  a  divorce  or  to  annul  the 
marriage.  The  questions  involved  in  this  pro- 
<!eeding  were:  The  time  and  place  of  the 
marriage;  which,  if  either  of  the  parties,  de- 
serted the  otlier,  and  when  and  whae  such 
^leaertlon  occurred;  when  the  parties  ceased 
to  cohabit  together;  was  the  plaintiff's  child 
begotten  by  the  defendant  during  the  time 
they  lived  and  cohabited  togeths,  or  after 
such  ration  bad  ceased;  was  the  decree  of 
divorce  granted  in  Colorado  of  binding  force; 
laches  on  the  part  of  plaintiff  In  delaying 
proceedings  to  annul  the  said  decree  for  di- 
vorce for  more  than  10  years  after  she  knew 
It  was  granted,  and  atta  the  defendant  In 
reliance  upon  such  decree  had  married  anoth- 
er woman;  and  the  question  of  alimony  and 
separate  support  and  maintenance,  under  the 
statute,  and  costs  of  the  proceeding.  These 
questions,  thus  arising,  were  all  decided 
asainst  the  plaintiff,  and  her  bill  of  complaint 
was  dismissed.  This  adjudication  was  be- 
tween the  same  parties,  and  was  based  upon 
wbstanttally  the  same  allegation  of  facts, 
substantially  the  same  evidence  and  cause  of 
action,  aa  the  present  case.  Such  adjudica- 
tion by  the  courts  of  this  state,  in  the  former 
•case,  has  not  been  vacated,  modlQed,  or  set 
aside  in  any  manner  by  the  courts  of  this 
state,  but  still  stand  In  full  force  and  effect 
In  Wilson's  Ex'r  v.  Deen,  121  U.  S.  525,  7 
Sop.  Ct  1004.  30  L.  Ed.  980.  it  w«b  held  that 
■a  Judgment  rendered  on  the  merits  in  an  ac- 
tion in  a  court  of  record,  is  a  bar  to  a  second 
suit,  between  the  same  parties.,  on  the  same 
cause  of  action;  and,  when  the  second  suit 
involves  other  matters  as  well  as  mattvs  in 


Issue  in  the  former  action,  the  former  judg- 
ment operates  as  an  estoppel  as  to  those 
thlnfrs  which  were  In  Issue  there,  upon  the 
determination  of  which  the  first  Judgment 
was  rendered.  Kio  Grande  W.  Ry.  Co.  v. 
Tehuride  Power  .Transmission  Co.,  23  Utah, 
— ,  63  Pac.  095;  Hodson  v.  Railway  Co.,  14 
Utah,  403,  47  Pac.  850,  60  Am.  St  Rep.  902; 
Grant  v.  Ramsey,  7  Ohio  St  158.  The  fact 
that  the  decree  for  divorce  rendered  by  the 
Colorado  court  has  since  been  set  aside  by 
direct  proceeding  In  that  court  in  no  way 
affects  the  validity  or  integrity  of  the  said 
judgment  rendered  In  the  Third  district  court 
of  Utah  in  1S97.  denying  the  plaintiff  any 
right  to  alimony,  maintenance,  and  support 
from  the  defendant  under  section  1216,  Rev. 
St,  and  dismissing  her  complahit,  wherein 
the  facts  hereinbefore  stated  were  set  up  as 
a  cause  of  action  or  ground  of  defense  uiron 
which  recovery  was  sought  or  opposed. 
Whether  the  Colorado  judgment  was  valid  or 
could  be  collat^ally  attacked  was  not  the 
ooly  question  Involved  and  decided  In  that 
case.  A  judgment  by  the  courts  of  Utah 
could  not  be  vacated,  modified,  or  cancded 
by  the  action  of  the  Colorado  court  and,  so 
long  as  such  Judgment  in  the  torma  case 
stands  unreversed,  it  operates,  when  unre- 
voked, as  an  eat<^pel  in  Utah  to  the  proceed- 
ings In  the  case  at  bar.  This  must  be  so,  as 
the  powers  of  the  two  Jurisdictions  are  dis- 
tinct and  separate;  neither  having  control  or 
supervision  of  tiie  Judgments  or  decrees  of  the 
other.  The  record  of  the  former  suit,  and- 
jud£:ment  by  a  court  of  this  state  having  Jn- 
rlsdiction  of  the  parties  and  subject-matter 
on  the  same  cause  of  action,  must  be  held 
to  be  a  bar  to  this  proceeding,  based  upon 
the  same  issue,  so  long  as  such  judgment 
stand.s  unchallenged  and  unreversed  by  the 
courts  of  this  state.  The  judgments  and  de- 
crees of  the  courts  of  one  state  cannot  be  re- 
versed and  rendered  Ineffectual  In.  that  state 
by  the  decrees  or  Judgments  of  the  courts  of 
another  state  or  foreign  jurisdiction. 

We  find  no  rererslble  error  in  the  record. 
The  Judgment  of  the  district  court  Is  affirmed, 
with  costs. 

BARXOH,  J.,  concnrs.  BASEZN,  J.,  dis- 
sents. 


(S  Idatio.  4«T) 

FORSMAN  et  aL  v.  BRIGSCT  et  al. 

(Supreme  Coart  of  Idaho.    Jnue  4,  1902.) 

StlMMONS—HBTURN— MOTION  TO  QDASH— PUB- 
UCATION. 

1.  The  defendant  moved  to  quash  the  return 
upon  the  summons,  and  presented  his  affidavit 
stating  that  do  copy  of  toe  complaint  had  be«i 
served  with  the  summons.  The  sheriff  return- 
ed that  he  had  served  a  certified  copy  of  the 
complaint  with  the  summons.  It  is  made  to 
appear  that  what  purported  to  be  a  copy  ot 
the  compJaiut  was  served  with  the  summoua. 
and  the  defendant,  after  being  ordered  and 
directed  to  present  to  the  court  the  purported 
copy  of  such  complaint,  failed  and  refused  so 
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to  do.  ITfId,  that  the  conrt  properly  refused 
to  Qnanh  the  return  to  said  siusmons. 

2.  The  pnblication  of  suromoDS,  aoder  prop- 
er order  olrec-tinK  such  publication,  which  was 
made  Iii  a  weekly  uewspaper  five  coDMecative 
weeks,  the  first  issue  beine  anon  July  ISth  and 
the  last  upon  AuRust  ISth,  held  to  be  publica- 
tion each  week  for  at  least  one  month,  as  re- 
quired by  the  statute. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Idaho  coonl^; 
E.  0.  Steele,  Judge. 

Action  by  J.  P.  Forsman  and  others  against 
|j.  B.  Bright  and  othera.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

J.  F.  AUshie,  tor  appellants.  W..  N.  Scales, 
for  respondents. 

QUARLES,  O.  3.  Tb\B  action  was  com- 
menced In  the  court  below  to  obtain  a  judg- 
ment foreclosing  certain  mortgages.  Two  of 
the  defendants  did  not  appear  In  the  action, 
and  were  not  actually  served  with  smnmcais, 
but  served  by  publication  of  summons.  The 
third  and  remaining  defendant,  A.  B.  Green, 
was  served  with  summons  in  Idaho  county. 
Bald  defendant  Qreen  appeared  specially  for 
the  purpose  of  moving  to  quash  the  return  of 
the  sheriff  of  Idaho  coun^  showing  service 
of  the  summons  Ufion  him,  and  In  support  of 
said  motion  filed  his  aflldavlt  to  the  effect 
that  no  copy  of  the  complaint  was  served  up- 
on blm  with  a  copy  of  the  said  summons. 
The  sfaerUTs  return  shows  that  he  served, 
with  a  copy  of  the  summons,  a  copy  of  the 
'complaint  in  the  action.  It  ta  made  to  ap- 
pear by  affidavit  that  a  paper  purporting  to 
be  a  copy  of  the  complaUit  In  the  action  was 
served  upon  said  defendant  Green  with  a 
copy  of  the  summons,  and  the  plaintiff,  upon 
making  such  showlag,  asked  for  an  order  di- 
recting and  requiring  said  defendant  Green 
to  present  to  the  conrt  the  said  pap»  pur- 
porting to  be  a  copy  of  the  complaint  In  the 
action.  Tbia  the  said  defendant  Green  failed 
and  refused  to  do.  The  trial  court  ref need  to 
make  the  order  demanded  quashing  the  re- 
turn upon  said  summons,  and  this  action  of 
the  court  Is  one  of  the  errors  assigned  by  the 
appellant.  The  trial  court  properly  refused 
to  quash  the  return  upon  said  summons. 

The  principal  error  assigned,  and  the  one 
which  Is  mainly  relied  upon  by  the  appellant 
for  reversal  in  this  case,  Is  that  the  affidavit 
showing  puUIcatlon  of  summons  Is  Insoffl- 
dent,  and  does  not  show  that  the  stnnmons 
was  published,  as  required  by  the  order  tor 
publication,  tor  the  length  of  time  required 
by  said  order  and  by  the  statute.  The  said 
affidavit  shows  that  the  summons  was  pub- 
lished in  the  papa:  designated  by  the  order 
fw  publl(»tlon  five  times,  the  first  issue  being 
on  the  18th  day  of  July,  1901,  and  the  hist 
Issue  on  the  16th  day  of  August,  190L;  and 
that  the  summons  was  published  In  the  news- 
paper proper,  not  In  any  supplement  thereof. 
It  Is  thus  made  to  appear  that  the  said  publi- 
cation of  summons  was  made  In  five  consecu- 
tive Issues  of  the  proper  weekly  newspaper. 


Appellant  contends  that  this  was  not  for  a 
sufllclent  length  of  time;  that  from  the  ISth 
day  of  July  to  the  15tb  day  of  August  follow- 
ing Is  less  than  one  calendar  month,  and  that 
such  publication  did  not  answer  the  require- 
ments of  section  4146,  Rev.  St  Xlie  mmth 
mentioned  in  said  statutes  Is  a  calendar 
month,  and  not  a  lunar  month.  Under  the 
ctmtentlon  of  the  appellant  the  pnl^caticm 
of  the  summons  In  said  paper  was  made  tor 
S9  days  only,— less  than  a  month.  This  pre- 
supposes that  the  last  bssue  of  the  paper,  un- 
like the  preceding  tour  Issues,  answined  for 
only  one  day.  That  contention  Is  Incorrect 
Appellant  cites  us  to  the  decision  In  Strode  v. 
Strode  (Idaho)  52  Fac.  102,  as  supporting  his 
contention,  but,  in  our  view,  nothing  said  In 
that  decision  has  any  application  to  the  ques- 
tion tiefore  us  here.  This  qnestkn  was  in* 
terentially  and  Indirectly  before  this  court  In 
the  case  ot  Bowen  v.  Harper,  69  Pac  179. 
In  that  case  an  order  for  publlcathm  of  sum- 
mons was  procured,  afbn:  which.  Instead  of 
publishing  the  summons,  the  plaintiff  caused 
the  summms  to  be  personally  served  out  of 
this  state,  and  In  the  state  of  Illinois,  on  the 
Slst  day  of  February,  1898.  Tliereaf  ter,  and 
on  April  19,  3896,  a  default  of  said  absent 
defendant  vras  entered,  and  six  days  aft«  en- 
try ot  said  default  said  defendant  filed  a  mo- 
tion to  set  aside  the  default  upon  the  ground 
that  the  same  was  altered  before  the  time  of* 
said  defendant  to  answer  had  expired,  which 
motion  was  denied,  and  from  tbe  Judgment 
said  defendant  Hbt^o:  ai^iealed.  TbiK  court. 
In  the  decision  in  said  case,  used  tbe  follow- 
ing language:  "The  order  for  pnbllcathm  In 
the  case  at  bar  prescribed  <Hie  month  as  tte 
time  during  which  the  snmmona  should  he 
published  In  tbe  newspaper  designated  in  the 
order.  The  month  would  necessarily  otun- 
mence  witli  the  first  puUlcatlon,  If  the  serv- 
ice had  been  made  by  publleatlcm.  The  first 
publication  In  such  case  would  be  the  date, 
and  the  only  date,  from  which  to  compute  tlie 
one  month."  Applying  that  rule  to  the  case 
at  bar,  the  month  would  commence  on  the 
18th  day  of  Jtdy  and  end  with  the  day  Au- 
gust 17th.  The  statute  making  no  imvlsloa 
for  the  exdnslcm  of  either  day,  as  In  case  of 
personsl  swvice,  does  not  require  the  publi- 
cation for  one  full  month  and  one  day,  but 
simply  requires  that  the  pnblication  should 
be  for  at  least  one  month.  See  E.  M.  Derby 
&  Go.  T.  City  of  Modesto,  IM  Gal.  616,  88 
Pac.  900.  This  question  was  passed  upon  by 
the  supreme  court  of  California  In  the  case  of 
Society  V.  Thompson,  32  Cal.  847.  The  stat- 
ute ot  California  required  tbe  pnblleatlfm  <tf 
tbe  notice  in  question  there  for  three  months. 
Tbe  pnUlcatlon  was  made  In  a  paper  the  first 
Issue  of  which  was  the  10th  day  of  January 
and  the  last  on  the  9th  day  of  April,  and  In 
each  Intervening  week,  making  in  all  a  pubU- 
catlon  of  14  consecutive  weeka,  or  In  14  is- 
sues of  the  paper.  The  conrt  there  held  that 
said  iHibllcatlon  was  sufficient,  and  covered 
three   montlis.  Tbe   court,   among  other 
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things,  said:  "We  think  that  the  enmmons 
had  beeu  published  for  three  calendar  months 
ct  the  close  of  the  Vth  day  of  April,  and  that 
the  first  day  of  the  forty  within  which  the 
defendant  was  required  to  answer  was  on 
the  10th  day  of  April.  But,  even  if  the  three 
months  for  publication  did  not  expire  until 
the  10th  day  of  April,  there  was  no  neces- 
sity for  another  publication.  The  10th  was 
In  the  same  week  with  the  9th,  and  the  sum- 
moDB  had  been  published  in  that  week.  It 
had  been  published  once  in  every  one  of  the 
weeks  that  could  by  any  possibility,  In  whole 
or  In  part,  be  brought  into  tbe  three  consecn- 
tive  months.  This  is  sufficient  under  the  de- 
cision in  Ronkendorff  T.  Taylor,  4  Pet  361,  7 
L.  Ed.  882,  and  we  know  of  no  decision  to  the 
contrary.  The  only  difference  it  could  make 
would  be  that  the  forty  days  within  which 
the  defendant  Is  required  to  answer  would 
not  commence  to  run  till  the  lltb,  Instead  of 
the  lOtb,  for  then  the  service  would  not  be 
complete  till  the  expiration  of  the  10th. 
Summons  does  not  arbitrarily  fix  tbe  day  for 
answering,  bnt  requires  the  defendant  to  an- 
swer within  a  given  number  of  days  after 
tbe  service  of  summons."  There  is  no  ques- 
tion In  this  case  as  to  the  default  against  said 
absent  defendants  having  been  entered  before 
the  expiration  of  40  days  after  tbe  service 
had  become  complete. 

The  appeal  Is  from  the  judgment  upon  the 
Judgment  roll,  and,  finding  no  acroT  In  the  rec- 
ord, the  jnc^ment  Is  affirmed.  Costs  award- 
ed to  respondents. 

8ULUVAN  and  STOCKSLAGER,  JJ.,  con- 
cur. 


(S  Umho.  «]) 

HARHIS  v.  COATBS  et  al. 
(Supreme  Court  of  Idaho.    June  6,  1902.) 

ADHimSTRATORS  DB  JURE  AND  DS  FACTO- 
ATTORNEY'S  FEES. 

1.  One  who  takesi  charge  of  au  Mtate  aa  ad- 
ministnitor,  and  takes  possession  of  the  assets 
of  the  estate  of  his  decedent  aud  admin'.sters 
thereon,  cannot  escape  liability  by  reason  of 
hia  having  failed  to  take  the  oath  and  filing  the 
bond  required  by  law.  If  he  is  not  au  adminis- 
trator de  jure,  he  is  de  facto,  and  may  settle 
the  estate,  if  neither  creditors  nor  heir  object. 

2.  A^ere  an  admiutstrator  neglects  and  fails 
to  close  and  settle  up  the  estate  of  his  de- 
cedent after  the  same  is  ready  for  settlement 
and  distribution,  and  thereafter  attempts  to 
have  the  whole  of  such  estate  set  aside  to  him 
as  sole  heir  or  legatee,  and  be  fails  in  such 
attempt,  he  must  pay  legal  interest  on  all 
money  in  his  hands  ready  for  distribution  from 
the  time  such  distribution  ought  to  have  beeu 
made  by  bim;  and  it  Is  error  to  allow  him  at- 
torney's fees  and  the  costs  he  makes  attempting 
to  e^ablish  his  claim  to  the  assets  of  such 
estate. 

(Syllabus  by  the  Court) 

Appeal  from  district  Court,  Owyhee  county; 
Geo.  H.  Stewart,  Judge. 

Action  by  Alvin  M.  Harris,  administrator,, 
against  J.  C.  Contes  and  others.  Judgment 
for  plalutUE,  and  defendants  appeal.  Re- 
versed. 


E.  M.  Wolfe,  for  appellants.  E.  Nugent 
aud  J.  F.  Nugent,  for  respondent 

SULLIVAN,  J.  Mrs.  Nancy  Harris,  a  resi- 
dent of  Owyhee  county,  died  intestate  on  the 
19th  day  of  August  1S97,  leaving  an  estate 
consisting  of  personal  property,  promissory 
notes,  and  cash  estimated  in  the  petition  for 
letters  of  administration  at  about  $15,000. 
Alvin  M.  Harris,  the  respondent  herein,  and 
son  of  the  deceased,  petitioned  the  probate 
court  of  said  comity  for  letters  of  administra- 
tion on  the  nth  of  December,  1897.  His 
bond  WS8  duly  filed  in  said  court  on  Feb- 
ruary 19,  1896,  and  letters  of  administration 
were  duly  Issued  to  him,  and  he  entered  upon 
his  duties  of  administrator.  The  property  be- 
longing to  said  estate  was  invoitoried.  and 
thereafter  appraised  at  $13,496.44.  After  pub- 
lishing notice  to  creditors,  and  tbe  lapse  of 
more  than  10  montbs  thereafter,  he  presented 
to  said  court  bis  final  account  and  his  peti- 
tion praying  for  approval  of  his  final  account 
and  for  distribution  of  said  estate.  In  lila 
petititm  he  stated  that  all  of  tbe  debts  owing 
by  said  estate  had  been  paid;  that  said  es- 
tate was  then  in  condition  to  be  closed;  and 
that  hla  decedent  left  surviving  her  petitions, 
a  son,  aged  33  years,  Mary  J.  Loveridge,  a 
daughter,  J.  C.  Coates,  a  son,  and  David 
Coates,  a  son,  all  residing  In  the  state  of 
Idaho,  and  that  each  of  said  children  are  en- 
titled to  one-fourth  of  said  estate.  In  said  pe* 
titlon  he  also  prayed  that,  after  due  notice  to 
said  parties,  the  estate  be  distributed  one- 
fourth  to  each  of  said  heirs.  Due  notice  was 
given  of  the  hearbig  of  said  petition.  On  the 
day  set  for  the  hearing  the  admlnlstratoi*  filed 
a  motion  in  said  court  allying  that  bis  bond 
as  administrator  was  insufficient,  and  thkt  his 
administration  of  said  estate  was  void,  and 
asked  that  he  be  permitted  to  give  a  new 
bond  and  take  anew  the  oath  of  office.  Said 
motion  was  granted.  Thereafter  he  again  In- 
ventoried and  had  said  estate  appraised,  pnb* 
llshed  notice  to  creditors,  and  on  the  26dti  day 
of  January,  1001,  filed  his  final  report  and 
petition  for  distribution,  and  gave  three  days* 
notice  for  the  hearing  thereof.  In  said  peti- 
tion he  asked  that  the  estate  be  dosed,  and 
that  all  of  said  estate  be  turned  over  to  him 
as  sole  heir  of  said  estate.  On  tiie  day  set 
for  the  hearhig  the  probate  court  granted  bis 
petition,  and  gave  him  the  whole  of  aaid  es- 
tate. Thereafter  the  other  three  bdrs,  above 
named,  appeared  in  said  court,  and  obtained 
an  order  setting  aside  the  said  decree  grant- 
ing the  admhilatrator  all  of  said  estate,  and 
the  matter  was  again  set  for  hearing  on  April 
23,  1901.  After  a  bearing  the  probate  court 
allowed  his  final  account  .Said  three  heirs 
appealed  frcon  tbe  order  allowing  the  final 
account  to  the  district  com>t,  where  the  mat- 
ter was  heard  anew,  and  after  such  hearing 
tbe  district  court  sustained  the  action  of  the 
probate  court,  from  which  action  of  the  dis- 
trict court  this  appeal  is  prosecuted.  Appel- 
lants assign  OB  etvori  (1)  The  action  of  the 
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dlstrlct  court  In  not  cbarglng  the  admiDistra- 
toT  witb  Interest  at  the  legal  rate  on  the 
amount  ol  money  hi  hfs  bands  from  the  date 
that  he  filed  his  first  petition  for  distribution 
of  said  estate,  to  wit.  October  21,  1899.  (2) 
That  the  court  erred  In  allowing  the  adminis- 
trator attorney's  fees  and  other  expenses  in- 
curred by  him  after  the  date  of  his  flttng  his 
first  petition  for  distribution,  filed  October  21, 
1809,  for  the  reason  that  said  estate  was  in 
a  condition  to  be  closed  at  that  time,  and 
that  all  expenses  incurred  since  then  were  bo 
Incurred  for  the  sole  purpose  of  defrauding 
the  other  heirs  out  of  their  Interests  in  said 
estate,  and  tbat  the  delay  was  caused  for  the 
sole  benefit  of  said  administrator  and  In  fraud 
of  the  rights  of  other  heirs. 

Some  question  Is  raised  at  to  the  sufficiency 
of  the  assignments  of  error.  The  reconl  con- 
tains a  bill  of  exceptions  duty  settled  by  the 
court,  and  It  contains  a  sufficient  assignment 
of  errors  to  authorize  the  court  to  pass  upon 
those  above  stated.  It  Is  urged  by  counsel 
for  the  administrator  that  his  first  adminis- 
tration on  said  estate  was  not  legal.  Id  that 
he  had  not  taken  the  proper  oath  of  office, 
and  had  failed  to  file  a  bond  In  accordance 
with  the  provisions  of  the  statute,  and  for 
those  reasons  his  administration  was  void. 
An  administrator  cannot  take  advantage  of 
his  own  neglect  or  wrong,  and  thus  escape 
responsibility.  If  he  was  not  administrator 
de  jure,  he  was  de  facto,  and  is  held  as  firmly 
as  If  he  were  administrator  de  jure,  and  he 
may  close  up  the  estate  If  neither  creditors 
nor  heirs  object  The  following  facta  appear 
from  the  record:  That  the  deceased  was  the 
widow  of  Levi  Harris,  deceased;  that  during 
their  marriage  a  son  was  born  to  them,  who 
is  the  administrator  above  referred  to;  that 
prior  to  her  marriage  to  Levi  Harris,  deceas- 
ed, she  had  been  married  to  a  man  by  the 
name  of  Coates,  and  bore  him  three  children, 
to  wit,  J.  C.  Coates.  Mary  J.  Loverldge,  and 
David  Coates;  that  on  the  death  of  Levi  Har- 
ris he  left  a  will,  whereby  he  beqneathed  all 
of  his  estate  to  his  eald  widow  during  her  life- 
time, and,  on  condition,  the  remainder  over 
to  his  son.  the  said  Alvin  M.  Harris,  said  ad- 
ministrator; that  during  the  course  of  the 
admlnistratlOD  of  said  Levi  Harris'  estate, 
Alvin  M.  Harris  and  said  widow  entered  into 
a  contract  by  which  she  conveyed  to  him  all 
of  the  real  estate  and  a  part  of  the  personal 
property  belonging  to  said  estate,  and  he 
transferred  to  her  all  of  the  money,  notes, 
and  some  of  the  personal  property.  Bach 
took  possession  of  the  property  so  transferred 
to  them.  She  died  possessed  of  said  property 
so  turned  over  to  her  under  said  contract,  and 
that,  with  its  increase.  Is  the  property  In- 
volved In  this  litigation.  After  those  trans- 
fers were  made,  the  estate  of  Levi  Harris  was 
closed,  and  the  probate  court  entered  a  decree 
distributing  the  property  according  to  the 
will,— that  is,  a  life  estate  to  Nancy  Harris, 
and  the  remainder  over  to  A.  M,  Harris,— 
and  it  Is  claimed  that  said  decree  is  a  bar 


to  appellants'  rights  under  said  contract  be- 
tween the  deceased  Nancy  Harris  and  A.  M. 
Harris,  and  it  Is  upon  the  theory  that  said 
contract  was  binding  on  A.  M.  Hairls  that 
the  three  heirs  of  Nancy  Harris,  deceased, 
are  contesting  the  acts  of  said  administrator 
subsequent  to  the  filing  his  first  petition  for 
the  distribution  of  said  estate,  which  was 
filed  on  Octol>er  21,  1899.  The  question  as  to 
whether  said  contract  was  binding  npon  A. 
M.  Harris  has  not  yet  bem  decided  by  tbe 
probate  court,  and  is  now  there  pending,  and 
we  do  not  pass  upon  that  question  In  this- 
opinion.  The  main  question  before  us  for  de- 
cision Is,  did  tbe  court  err  In  not  requiring 
the  administrator  to  pay  the  legal  rate  of  In- 
terest on  the  money  in  his  hands  from  the 
date  that  his  first  petition  for  distribution  was 
to  have  been  acted  upon  as  per  notice?  If 
the  appellants  are  heirs,  with  A.  M.  Harris, 
to  said  estate,, the  court  erred  in  not  requir- 
ing him  to  pay  legal  Interest  on  all  money 
In  his  hands  from  said  date,  and  erred  In 
allowing  hinj  attorney's  fees  and  costs  of  any 
and  all  pi-oceedlngs  had  and  done  by  him 
since  said  date.  The  estate,  according  to  the 
administrator's  own  showing,  was  ready  for 
settlement  on  October  21,  1399,  and  the  day 
fixed  for  the  hearing  thereof  was  Novonber 
27,  1899.  He  must  therefore,  be  charged 
with  7  per  cent  per  annum  for  all  money  In 
bis  hands  ready  for  dlstrlbntlon  on  that  date,, 
and  most  not  be  allowed  any  attorney's  fees 
or  costs  since  said  date. 

It  is  suggested  by  counsel  for  respondent 
that  the  final  account  filed  October  21,  1889,- 
shows  that  said  estate  was  not  ready  for  set- 
tlement We  cannot  agree  with  that  conten- 
tion. While  a  few  debts  remained  nnpald,- 
the  money  was  In  the  bands  of  tbe  adminis- 
trator for  their  payment,  and  all  that  was 
needed  was  an  order  of  the  court  authorizing 
It;  and,  as  to  the  uncollected  notes,  It  often 
happens  that  promissory  notes  are  distributed 
among  tbe  heirs,  which  may  be  done.  In 
case  It  Is  finally  determined  that  the  respond- 
ent Is  the  sole  hdr  to  said  estate,  he  wUl  be- 
required  to  pay  all  costs  and  expenses  of  ad- 
ministration; and,  if  it  la  finally  decided  that 
the  appellants  are  'entitled  to  three-fourths  of 
said  estate,  they  must  not  be  required  to  pay 
attorney's  fees  and  costs  Incurred  by  the  ad- 
ministrator In  opposing  their  claims,  and  they 
will  be  entitled  to  legal  Interest  on  the  amount 
of  money  that  they  may  receive  from  said 
estate  from  the  27th  day  of  November,  1899. 

The  question  of  the  proper  method  of  ap- 
peal from  the  probate  court  to  the  district 
court  has  been  dwelt  upon  In  the  briefs  of 
counsel,~as  to  whether,  on  such  appeal,  the 
matter  is  to  be  tried  de  novo,  or  heard  on  the 
record  sent  up.  Counsel  for  respondent  mov- 
ed In  the  district  court  to  dismiss  the  appeal 
on  the  ground  that  it  had  not  been  taken  In 
accordance  with  statute  In  this,  to  wit,  that 
no  transcript  on  appeal  had  been  filed  In  the 
district  court;  that  no  bill  of  exceptions  or 
statement  of  the  case  or  assignment  of  errors 
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bad  been  filed  In  said  court;  that  no  legal 
notice  of  appeal,  or  any  cvtlBcate  of  an  un- 
dataktng  on  appeal,  or  Btlpolatlon  waiving 
the  aaioe.  had  beoi  filed.  Said  motion  was 
oTOTUled,  but  no  appeal  or  cross  appeal  was 
taken  from  the  Judgment  by  re^;Kindent,  and 
for  that  reason  that  question  is  not  before  ua 
on  this  appeal,  and  cannot  be  reviewed  here. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  instructions  to  modify  said 
Judgment  in  accordance  with  the  views  ex- 
I^essed  herein.  Costs  are  awarded  to  appel^ 
lants> 

QUABLES,  a  J.,  and  SXOCESLAGER,  J„ 
concur. 


(8  Idaho,  4gr) 

PTKE  et  al.  T.  BtJENSIDB  et  al. 
■   (Supreme  Court  of  Idaho.    June  5,  1902.) 

WATER  RIGHTS— APPROPRIATION— NOTICE. 

1.  Where  ooe  coustructs  a  ditch,  aud  cou- 
dacta  water  upon  his  land  year  after  year,  and 
permits  the  same  to  spread  out  over  wild  hny 
land  for  the  purpose  of  makiug  hay  or  oeiDg 
aacb  land  for  pasture,  he  thereby  secures  the 
right  to  the  use  of  Bufflcient  water  to  irrigate 
such  land,  provided  the  cmouut  of  water  so 
used  is  sufficient  for  that  purpose;  such  use  be- 
ins  a  beneficial  one. 

2.  Where  an  api»-opriator  of  water  does  not 

K8t  and  file  notice  of  location  as  provided  by 
N,  his  right  only  dates  from  the  last  act  per- 
feettag  such  approinriatiou. 
(Syllabus  by  the  Goutt.) 

Appeal  from  district  court,  Fremont  county; 
J.  C.  Rich,  Judge. 

Action  by  F.  A  Pyke  and  otiiera  against 
James  Bumslde  and  others.  Judgment  for 
plalntlflls.  and  defendants  Thojnas  B.  Whar- 
ton and  Milt  Ilussell  appeal.  Modified. 

S.  C  Winters,  for  appellants.  Oaleb  Jones 
and  F.  B.  Dietrich,  for  respondentSL 

SULLIVAN,  J.  This  Is  an  action  for  quiet- 
ing  conflicting  claims  to  water  on  Dry  or  Bea- 
ver Canyon  Creek,  Fremont  county. 

The  complaint  Is  in  the  usual  form,  and 
defendants  answered  and  set  up  by  way  of 
cross  complaint  their  dafms  to  water.  Befm 
commencing  to  take  testimony  It  was  st^ta- 
lated,  by  the  respective  parties,  that  the  ma* 
t^Ial  allegations  of  the  complaint  and  cross 
complaints  he  admitted  as  denied,  and  that 
In  entitling  all  papers  or  pleadings  In  this 
cause  the  following  title  might  be  used:  "F. 
A.  Pyke  et  at,  plaintiffs,  v.  James  Burnslde 
et  al.,  defendants."  The  cause  was  tried  and 
decree  entered.  Under  said  decree  defendant 
Thomas  B.  Wharton  was  given  80  inches  of 
water,  dating  from  May  1,  1891,  and  the  de- 
fendant Milt  Bussell  was  not  allowed  any  wa- 
ter whatever.  Both  of  said/ defendants  appeal. 
Wharton's  contention  is  that  the  court  erred 
In  not  allowing  him  IGO  inches  of  water,  dat- 
ing from  the  year  1889.  The  evidence  on 
said  claim  shows,  without  contradiction,  the 
following  facts:  That  appellant  Wharton  en- 
tered upon  said  land,  which  was  then  a  part 


ot  the  public  domain,  In  July,  1889,  and  cut 
some  hay,  and  constructed  a  ditdi  about  IS 
inches  wide  on  the  bottom,  about  8  Incbes 
deep,  and  three-quarters  of  a  mile  long,  from 
Modoc  Cre^,  a  branch  of  uld  Beaver  Can- 
yon GreeJc,  to  and  upon  said  land,  which  ditcli 
had  a  faU  or  grade  ot  about  <»ie  inch  to  the 
rod;  constructed  lateral  ditches  In  1890.  That 
said  land  requins  Inigatlon  to  produce  a 
profitable  crop,  and  all  but  five  acres  thereof 
ia  susceptible  of  Irrigation.  Tbat  he  filed  <m 
said  land  In  ISOO,  and  made  final  proof  tbere- 
for  in  1887;  has  the  land  fenced,  and  has 
thereon  a  corral,  a  log  bouse,  and  other  build- 
ing material,  and  bas  spent  about  |700  In  Im- 
proving said  land.  Cut  a  little  hay  on  said 
land  each  year  since  taking  possession  ot  the 
same.  That  since  18&1  has  Irrigated  about 
80  acres  each  year.  The  capacity  of  said 
ditdi  is  not  shown,  jl^etlant,  however,  tes- 
tlded  that  he  knew  nothing  abont  measmlns 
water,  but  thought  said  dltcb  would  carry 
more  tban  100  Inches.  It  is  not  shown  that 
any  notice  of  location  was  ever  posted  and 
filed.  The  evidence  shows  that  appelant 
has  irrigated  abont  80  acres  of  said  land  aince 
1891,  and  It  la  not  Shown  that  his  said  dlt(A 
bad  a  capacity  of  mwe  than  SO  biches,  and, 
as  no  location  notice  was  posted  and  filed 
for  record  as  required  by  law,  bis  rl^t  vonld 
not  relate  back  beyond  1891,  when  the  first 
application  of  vrater  was  made.  Appelant 
testified  that  he  had  Irrigated  abont  80  acres 
of  said  land  frmn  that  date,  fnie  court  there- 
fore, did  not  err  as  to  the  amount  of  water 
awarded  him  or  as  to  the  date  of  his  right 
Appellant  Milt  Russell  contends  that  the 
court  erred  In  refusing  to  award  him  any  wa- 
ter whatever,  and  that  under  the  evldaice  he 
was  clearly  entitled  to  160  Inches  dating  from 
1889.  The  testimony  In  Russell's  claim  shows 
that  he  settled  on  the  100-acre  tract  of  land 
described  In  his  complaint  In  1889,  and  cat  a 
little  bay  and  took  out  some  ditches.  That 
he  filed  oa  the  land  in  1890,  and  used  water  ■ 
on  the  land  that  year,  and  made  final  proof 
therefor  tn  1891.  Made  some  of  the  ditches  in 
1889,  1800^  and  1881;  took  his  nuln  ditch 
from  a  swamp;  ditch  Is  13  Inches  vride  on 
bottom  and  6  or  8  Incbes  deep,  and  water 
runs  pretty  swift  in  it.  Grade  of  ditch  la  not 
shown.  Has  two  laterals  to  main  dltcb. 
Has  bad  water  all  over  said  laud.  I^sed  wa- 
ter through  all  of  said  ditchea  each  year 
since  they  were  made.  Raised  hay  on  said 
land.  Land  requires  one  inch  of  water  to  the 
acre.  Main  ditch  will  carry  sufitclent  water 
to  Irrigate  said  land.  That  no  one  has  ques- 
tioned appellant's  right  to  the  use  of  said  wa- 
ter, since  he  took  It  In  1889,  until  this  suit 
was  brought  On  cross-examination  of  said 
appellant,  it  was  shown  that  said  land  was 
natural  meadow  land.  That  there  have  been 
no  Improrements  made  on  aald  land  except 
said  ditches,  some  of  It  cleared  of  sage  brush; 
Irrigated  and  cut  hay  thereon;  that  said  land 
is  not  fenced;  that  appellant  would  go  there 
in  the  spiing,  or  send  some  one^  turn  the  wa- 
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ier  on,  and  let  !t  run  until  he  got  ready  to  cut 
hay,  and  would  then  turn  It  off;  that  35  or 
40  acres  of  snid  land  do  not  require  irriga- 
tion, it  being  along  or  coverod  by  a  swamp. 
Cuts  on  an  average  18  to  20  tons  of  hay  per 
season;  that  this  appellant  and  appellant 
Wharton  are  partners  in  the  stock  business, 
and  work  together  in  regard  to  their  said 
tracts  of  land;  that  It  requires  one  loch  of 
■water  per  acre  to  properly  irrigate  said  land. 
There  was  no  contradiction  of  this  testimony. 
It  is  not  shown  that  a  location  notice  of  wa- 
ter right  was  filed  or  posted  as  required  by 
law,  and  for  that  reason,  If  appellant  is  enti- 
tled to  any  water,  under  said  erideuce,  It 
would  only  date  from  its  actual  application  to 
said  land. 

We  think  it  sufficiently  appears  from  said 
evidence  that  appellant  constructed  a  ditch  of 
sufficient  capacity,  at  least,  to  carry  80  inches 
of  water  upon  said  land;  that  he  conducted 
that  amount  thereon  each  year  since  IS&l. 
That  he  has  cut  some  hay  on  said  land;  has 
cleared  some  of  it  of  sage  brush;  is  a  stock 
man  and  engaged  in  the  stock  business  with 
appellant  Wharton.  There  Ijeing  no  rebuttal 
to  the  testimony  on  this  claim  of  appellant, 
we  are  of  the  opinion  that  on  said  evidence 
said  appellant  is  entitled  to  80  inches  of 
water,  dating  from  the  year  1891,  and  that  the 
court  erred  In  not  granting  him  that  amount 
from  that  date. 

The  decree  must  be  modified  to  that  extent. 
The  cause  Is  remanded,  with  Instructions  to 
modify  said  decree  by  granting  said  appel- 
lant Ruasell  80  Inches  of  water,  dating  from 
the  year  1891;  each  party  to  pay  his  own 
costi  on  this  aiveal. 

QUABI^  G.  J.,  and  STOOCSUkOEB* 
concnr. 


<8  Idalio,  m) 

UcLEAN  et  nx.  t.  CITY  OF  LEWISTON. 
(Supreme  Court  of  Idaho.   Jane  5,  1902.) 

DEFECTIVE  SIDE  WALK-LIABILITY  OF  CITY— 
PLEADING— DAMAGES-EXAMINATION 
OF  WITNESS-EVIDENCE. 

1.  That  part  of  the  charter  of  the  cttj  of 
Lewiston  which  provides  that  said  city  shall  be 
liable  to  any  one  for  any  loss  or  injury  to  per- 
son or  property  mowing  out  of  any  casualty  or 
accident  bappeninff  to  any  such  person  or  prop- 
erty ou  account  of  any  "street  or  public  groand 
therein,"  is  broad  enough  to  and  does  include 
the  sidewalks  on  the  streets. 

2.  Only  ultimate  facts  need  be  pleaded,  and 
altefCfltious  of  complaint  must  be  made  suffi- 
ciently specific  to  enable  defendant  to  make  a 
full  and  complete  defense  to  the  actiou. 

3.  Permitting  Icadiug  questions  to  one's  own 
witness  is  largely  in  the  discretion  of  the  court, 
and  the  action  of  the  court  thereon  will  not  he 
disturbed  unless  an  abuse  of  discretiou  is 
shown.  There  are  many  exceptions  to  the  gen- 
eral rnle  that  leading  questions  are  not  per- 
mitted. 

4.  Hjrpothetical  questions  must  be  based  on 
the  facts  admitted  or  established  by  tixB  evi- 
dence or  both. 

5.  Allegations  of  great  bodily  Injury,  and  that 
by  reason  thereof  plaintiff  was  roidered  an  in- 


valid and  a  cripple,  Is  a  sufficient  allegation  of 
permanent  injury. 
Q.  Great  latitude  is  allowed  In  the  cross-n- 

aminntion  of  expert  and  impeaching  witnesses. 

7.  The  law  does  not  fix  any  precise  rule  of 
damages  in  actions  for  personal  torts,  but 
leaves  their  assessment  to  the  unbiased  judg- 
ment of  the  jury. 

8.  Ill  such  actions  the  v^dict  will  not  be  dis- 
turbed on  the  ground  of  excessive  damage,  un- 
less the  amount  of  damnges  is  so  dispropor- 
tionate to  the  injury  proved  as  to  justify  the 
.conclusion  that  the  verdict  is  not  the  result  of 
the  cool,  dispassionate  couaideratiou  of  the  jary. 

(Syllabus  by  the  Coort) 

Appeal  from  district  coujt,  Nei  Perce 
county;  £.  O.  Steele,  Judge. 

Action  by  J.  A.  McLean  and  wife  against 
the  cit7  of  Lewiston.  Judgment  for  plain- 
tiffs, and  defoidant  appeals.  Affirmed. 

McFarland  &  McFarland,  for  appellant 
MOes  8.  Jolmson,  for  respondents. 

SULLIVAN.  J.  This  acUon  was  brought 
by  the  respondents,  who  are  husband  and 
wife,  for  damages  to  the  wife  by  reason  of 
a  defective  sidewalk  and  of  a  cellar  door 
opening  therein.  It  is  alleged  that  while 
said  respondent,  without  fault  or  negligence 
on  her  part,  was  walking  along  said  side- 
walk, she  was  violently  precipitated  through 
said  cellar  door  into  the  cellar  underneath; 
that  she  was  In  an  extremely  delicate  condi- 
tion, l>eing  pregnant  with  child;  was  greatly 
bruised  and  injured,  and  received  great  bod- 
ily Injury,  and  was  made  sick  and  swe,  and 
received  such  injuries  as  to  render  her  an 
invalid  and  a  cripple.  A  demurrer  was  in- 
terposed to  the  complaint  and  overruled. 
Thereupon  the  appellant  answered,  dmylng 
all  of  the  material  allegations  of  the  com- 
plaint except  the  corporate  existence  of  ap- 
pellant. The  answer  also  averred  contribu- 
tory negligence  on  the  part  of  respondrati. 
A  jury  trial  was  had,  and  resulted  in  a  ver^ 
diet  of  112,000  for  respondwta,  on  which 
judgment  was  entered.  A  motion  for  a  new 
trial  was  denied.  This  appeal  is  from  the 
judgment  and  the  order  denying  the  motion 
for  a  new  trlaL 

Seventy-eight  errors  are  assigned  as 
grounds  for  a  reversal  of  said  judgment 
The  first  is  that  the  court  erred  In  om- 
rullng  tlie  demurrer  to  the  complaint.  It  is 
c(mtended  that  this  action  was  brought  un- 
der the  following  provision  of  the  city  char- 
ter, to  wit:  "The  city  of  Lewiston  shall  be 
liable  to  any  <me  for  any  loss  or  Injury  to 
person  or  property  growing  out  of  any  casual- 
ty or  accident  happening  to  any  such  person 
or  property  on  account  of  the  condition  of 
any  street  or  any  public  ground  therein." 
It  is  contended  that  at  common  law  an  ac- 
tion for  damages  by  a  private  Individual 
against  a  mimicipal  corjwration  for  an  injury 
sustained  by  a  defect  in  a  highway  could 
not  be  maintained,  and  for  that  reason  the 
respondents  are  held  to  the  express  terms  of 
said  quoted  prorisirai  of  the  city  charter; 
and  that,  as  said  i;Hvvtelcm  makes  no  mentton 
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of  the  sidewalks,  the  complaint  falte  to  gtate 
a  cauae  of  action.  We  cannot  agree  with 
this  contention.  This  court  hdd  In  Glffea  t. 
City  of  Lewteton,  55  Pac.  545,  that  the  words 
"street  or  public  gronnds,"  as  used  hi  the 
above-quoted  provision  of  the  dty,  charter, 
were  broad  enough  to  cover  and  include  side- 
walks; and,  after  considering  the  very  able 
argnmeat  of  counsd  for  appellant,  we  are 
not  inclined  to  reverse  said  decision  on  that 
point.  After  a  most  careful  consideratloh 
of  all  of  the  grounds  of  said  demurrer,  we 
cajonot  say  that  the  court  erred  in  overruling 
It  It  is  true  that  the  complaint  Is  not  as 
speciilc  as  some  pleaders  would  have  made 
it  hot  we  think  the  ultimate  facts  therein 
stated  constitute  a  cause  of  action.  In  this 
class  of  cases  the  pleader  moat  state  all 
facts  necessary  to  inform  the  defendant  of 
all  acts  or  omissions  that  are  charged  against 
the  defendant,  so  as  to  enable  him  to  make  a 
full  and  ctnnplete  defense  thereto.  It  Is  an 
eatahUsbed  rule  of  pleading  that  probative 
facts  need  not  be  pleaded. 

On  an  examination  of  the  answer  and  the 
proceedings  at  the  trial  w6  find  that  the  at- 
torneys for  the  appellant  did  (dl  that  conld 
be  done  to  protect  the  lights  of  the  city, 
and  were  in  no  way  mlaled  becanse  the  al- 
legations in  the  complaint  were  not  more 
BpeclAc.  This  disposes  of  the  sectmd  assign- 
ment of  error. 

Assignments  Nob.  S  to  16,  inclusive,  and 
26  to  29,  inclusive,  relate  to  the  action  of 
the  court  in  overruling  appellant's  objection 
to  questions  propounded  to  witnesses  J.  A 
McLean  and  Dr.  Brown  by  counsel  for  re- 
spondents. It  is  contended  that  said  ques- 
tions are  leading,  and  suggestive,  and  have 
for  their  object  and  purpose  tbe  proving  of 
permanent  injuries  to  rospondratt  Utrs.  Mc- 
Ijcan;  and  it  la  earnestly  contended  that  un- 
der the  allegations  of  the  complaint  testi- 
mony of  permanent  Injury  was  inadmissible, 
for  flie  reason  that  such  injury  Is  not  al- 
leged in  the  complaint  Oh  the  point  made 
as  to  said  questiims  being  leading  and  sug- 
gestive, we  would  say  that  under  proper  clr- 
comstances  and  conditions  leading  qnesdona 
are  permissible,— questions  introductory  In 
character;  questions  to  a  hmtile  witness; 
and  cases  where  it  ia  shown  that  the  witness 
does  not  com^wehend  the  Import  of  the  ques- 
tion propounded,  or  is  embarrassed.  There 
are  many  exertions  to  tbe  general  rule  on 
this  subject  And  as  the  permission  to  ask 
Boch  questions  Is  largely  in  tiie  discretion  of 
the  conrt  such  discreticm  will  not  be  dis- 
turbed, nnlesB  an  abuse  of  it  is  shown;  which 
ia  not  drnie  in  this  case.  And  on  the  other 
point  to  wit,  that  the  all^atlon  of  perma- 
nent injury  in  the  complaint  is  not  sufficient 
to  warrant  the  admission  of  evidence  there- 
of, we  are  of  the  opinion  that  snch  auc- 
tion is  sufficient.  The  main  allegation  on 
that  issue  ia  that  respondent  Mrs.  McLean 
received  such  great  t>odlIy  injuries  aa  to  ren- 
der her  an  Invalid  and  a  cripple.   That  al- 


legation. In  connection  with  other  allegations 
of  Injury  showing  permanent  injury.  Is  suffi- 
cient. The  evidence  called  out  by  the  quea- 
tions  last  above  referred  to  was  as  to  the 
health  of  respondent  Mrs.  McLean  prior  to 
and  after  Injury;  as  to  her  ability  to  nurse 
her  child  after  the  injury;  as  to  her  com- 
plnlnts  of  ill  health  before  and  after  the  ac- 
cident; as  to  her  disability  and  lameness;  in 
regard  to  tbe  rupture  of  respondent;  as  to  her 
pbsrslcal  condition  during  the  birth  of  her 
child;  as  to  ber  ability  to  bear  children 
after  the  injury;  as  to  elfect  of  injuries  on 
her  general  health;  and  as  to  whether,  In 
the  opinion  of  the  lOiysldan,  she  was  per- 
manently Injured  for  life,— all  of  which  evi- 
dence was  admissible  under  the  Issues  made 
by  the  pleadings. 

Assignments  S3  to  36  relate  to  a  long  hy- 
pothetical qnestion  propounded  to  medical 
witnesses  of  respondents.  We  have  care- 
fully examined  said  question,  and,  while  we 
think  it  ia  more  specffic  than  was  necessary, 
it  Is  baaed  m  the  facts  ahown  by  the  evi- 
dence; Dr.  Lnbn'a  anawer  to  said  question 
was  as  follows:  "I  believe  that  a  woman— 
soch  a  one  as  described  In  the  quwtion— 
conld  not  continue  to  be  a  healthy  woman, 
and  would  probably  be  a  wreck,  a  physical 
wreck."  Other  assignments  of  error  go  to 
the  proof  of  the  permanency  of  said  injury, 
and  the  points  therein  involved  are  herein- 
above disposed  of. 

Aaalgnment  No.  40  goes  to  tbe  right  at 
counsel  for  respondents,  on  cross-«amlna- 
tlon  of  a  medical  wltnesa,  to  make  out  his 
case  by  such  cross-examination.  It  appears 
that  Dr.  Shaft  was  called  as  a  medical  ex- 
pert  6a  tbe  part  of  the  city,  and  on  cross-ex- 
amination the  hypothetical  question  above 
referred  to  was  put  to  him.  That  question 
bad  been  answered  by  the  medical  experto 
of  respondents,  and  the  answer  of  this  wit- 
ness corroborated  the  evidence  of  reiE^nd- 
ents*  experts,  and  served  to  strengChen  It 
But  respiHidente  did  not  rdy  on  that  cross- 
examination  to  make  ont  their  case.  Under 
tbe  law  a  liberal  range  is  allowed  in  the 
cnwB-examinaUon  of  expert  witnesses,  and 
we  do  not  think  tbe  court  erred  in  said  mat- 
ter. This  ai^lies  also  to  aaalgnment  of  er- 
ror 43,  In  regard  to  the  examination  of  the 
witness  Philips. 

Objection  was  made  to  cross-examination 
of  a^ellanlfs  witnrases  called  to  impeach 
one  of  respondents'  witnesses,  and  on  a  care- 
ful examination  of  the  Interrogatories  pro- 
pounded we  are  unable  to  say  that  permit- 
ting such  examination  was  error.  Great 
latltode  is  allowed  in  cross-examination  of 
Impeaching  witnesses. 

.Mai^  other  erron  are  assigned  to  the  ac- 
tion of  tbe  court  to  the  admission  and  rejec- 
tion of  evidence,  which  we  have  cwsldered, 
and  find  no  substantial  error  In  them. 

Tbe  leading  counsel  for  respondents,  in  his 
argument  to  the  Jury,  referred  to  one  of  tbe 
coonsel  for  appellant  as  we  construe  it  in  a 
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Joking  way,  and  coansel  for  appellant  request- 
ed the  court  to  require  counsel  to  desist  there- 
from, and  the  court  refused  to  do  so,  and  stat- 
ed. In  the  presence  of  the  jnry,  that  it  would 
not  Interfere,  and  that  counsel  had  a  right  to 
ar^e  bis  cause  from  his  own  theory.  WSIle 
we  do  not  consider  sncb  remarks  proper,  we 
do  not  think  the  refusal  of  the  court  to  or- 
der counsd  to  desist  from  making  them  would 
warrant  granting  a  new  trial. 

It  Is  contended  that  Instructions  19  and  20 
gWen  by  the  court  aa  Its  own  motion  are 
obJectlMiable  on  the  ground  that  th^  do  not 
give  the  Jury  any  criterion  ax  which  to  base 
the  amomit  <tf  damages  to  be  awarded  for  the 
Injury 'Complained  ot,  but  license  the  Jury  to 
go  outside  of  the  testimony,  and  rely  upon 
their  Judgment  in  other  matters  and  business 
aCTahs  In  arrlTlng  at  the  amount  of  damages. 
Said  Instructions  are  aa  follows:  "(19)  The 
Jury  are  Instructed  tiiat  a  party  suing  tor  an 
Injury  rec^ved  can  only  recover  such  dam- 
ages as  naturally  flow  from,  mid  are  the  Im- 
mediate results  <tf,  the  acts  complained  of. 
The  Jury  should  be  goTemed  solely  by  the  evi- 
dence Introduced  bef(n«  them,  and  they  have 
no  right  to  Indulge  In  conjectures  and  specu- 
lations not  supported  by  the  evldoice.  If, 
from  the  evidence  In  the  case,  and  under  the 
InstmcticHis  ot  the  court,  the  Jury  shall  find 
the  Issues  for  the  plalntifTs,  and  that  the  plaln- 
tiflCs  have  sustained  damages,  as  charged,  in 
tbe  complaint,  Vasa,  In  order  to  enaUe  the  Ju- 
ry to  estimate  the  amount  of  such  damages. 
It  Is  not  necessary  that  any  witness  should 
have  eii^ressed  an  oplnlcoi  as  to  the  amount 
of  such  damage;  but  the  Jury  may  tbem- 
sdves  make  such  estimate  tvm  the  facts  and 
cfarcnmstances  in  proof,  and  by  considering 
them  In  connectltn  with  thehr  own  knowledge, 
observation,  and  experience  in  the  business 
afbUn  of  life.  If  the  Jury  brieve  fhnn 
the  evidence  that  the  plalnfUE  Miriam  W.  Mc- 
I^n  was  Injured  by  reason  of  the  defendant 
negllgeitly  falling  to  keep  Its  sidewalk  In  rea- 
sonably good  repair,  or  negligently  allowli^ 
the  same  to  remain  In  an  unsafe  condition,  as 
explained  in  these  Instructions,  mid  without 
fault  <Hi  her  part,  and  that  she  has  sustained 
damage^  then  the  Jury  have  a  right  to  And  for 
her  such  an  amount  of  damages  as  the  Jury 
believe  from  the  evidence  wUI  compensate  her 
for  tiie  personal  Injury  so  received,  and  also 
for  the  pain  and  suffering  undergone  by  her, 
and  any  permanent  injury,  It  any  such  has 
been  proved,  not  exceeding  tbe  amount  datan- 
ed  In  the  complaint."  The  last  clause  ot  said 
nineteenth  Instruction  Is  obJectlraiabH  but, 
taking  said  instructions  together,  they  correct- 
ly Instruct  the  Jury  that  they  have  a  right  to 
find  for  the  respcmdait  such  an  amount  ot 
damages  as  they  believe  from  the  evidence 
would  compoisate  her  tot  the  perawal  Injury 
so  recdved,  and  also  for  the  pain  and  suffer- 
ing undergone,  and  for  any  permanent  Injury, 
If  any  such  had  been  proved.  In  this  charac- 
ter of  cases  the  law  does  not  prescribe  any 


flxed  or  definite  rule  ot  damage,  but,  fnnn 
necessity,  leaves  their  assessment  to  the  good, 
sound,  and  unbiased  Judgment  of  tbe  Jury; 
and  their  verdict  win  not  be  disturbed  unless 
the  amount  is  so  large  as  to  suggest  pasirion, 
prejudice,  or  corruption  on  the  part  of  the 
Jury.  Aldrldi  v.  Palmv.  24  Cal.  513;  Horn 
V.  Canal  Co.  Qdaho)  05  Pac.  145. 

The  glvli^  of  oflier  Instructions  is  assigned 
as  oTor,  all  of  which  we  have  carefully  ez- 
a  mined,  and  find  no  merits  In  such  assign* 
ments,  aa  they  state  the  law  of  this  case 
based  on  the  facts  as  established  by  the  evi- 
dence. 

Comud  for  appdlant  requested  a  numbw 
of  Instructions,  one  of  which  the  court  gav^ 
and  refused  to  give  the  others.  One  of  said 
Instructions  the  court  gave,  and  la  aa  fol- 
lows:  "Tbe  court  instructs  the  Jury  In  this 
action  the  burden  Is  upon  the  plalntUb  to 
prove  by  a  preponderance  ot  the  evidence  tiiat 
plalnOfl  Miriam  W.  Mcl^ean  received  tbe  fail 
alleged;  Oat  her  person  was  lidured  1^  said 
fall;  that  at,  up  to.  and  Just  prior  to  said  fall 
said  cellar  doors  were  imperfectly  or  insecure- 
ly fastened  or  secured,  or  that  said  sidewalk 
at  that  point  was  dangerous  w  unsafe  tor 
persou  to  walk  over  or  upon;  that  said  Mir- 
iam W.  McLean,  at  the  time  <tf  or  before 
said  acddenti  did  not  know  ot  su^  dangerooa 
or  unsafe  condititm  ot  said  cellar  doon  and 
cellar  ttaneunder.  or  unsafe  sidewalk,  or.  If 
knowing  of  such  defect  or  dangerous  conUtion 
of  said  cdlar  door  or  sidewalk,  die  used  dili- 
gence or  care  in  stepping  upon  or  walking; 
over  oc  across  the  same;  that  the  defendaat 
had  actual  knowledge  of  such  defect  or  dan* 
gerous  or  unsafe  cmdltion  of  said  c^ar  doors 
or  ^dewalk,  or  that  such  defect  or  dangoons 
or  unsafe  condition  of  said  cellar  doors  or 
sidewalk  existed  for  such  length  ot  time  be- 
fore tiie  accident  that  the  defendant,  if  «cer* 
dslng  proper  care  or  diligence,  would  have 
known  ot  it;  and  yon  are  farOier  butmcted 
that,  if  plaintiffs  tail  to  prove  any  one  ot 
said  facts,  they  cannot  recover  in  the  actlm. 
and  your  verdict  should  be  lor  the  defend* 
ant"  That  Instruction,  with  those  given  by 
the  court  cover  nearly  all  of  the  ground  of 
those  requested  by  appellant,  and  which  tbe 
coturt  refused  to  give,  and  all  that  woe  pn^ 
er  to  be  e^ven  ot  said  instmctloos.  Thoe  Is 
nothing  In  tiie  record  to  Indicate  ^t  tite 
verdict  was  rendered  through  prejudice  or 
passion,  and  mtdor  all  of  the  evidence  bi  the 
case  we  do  not  think  that  the  damages  award- 
ed are  excessive.  In  this  case  it  Is  shown 
that  a  strong,  healthy,  yotmg  woman  has  be- 
come an  invalid  and  cri^e,  unfitted  tor  mar- 
ItKl  other  duties  of  a  wife,  and  ws  are  not 
Indlned  to  dhAurb  tbe  judgment  oa  accooat 
ot  excessive  damages. 

The  Jqdgmoit  is  affirmed,  with  costs  In  tSr- 
vor  of  respondents. 

QUARLB8.  a  and  ST0(^8I«A0BB. 
J.,  concur. 
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BALLABD  T.  NTE  «t  al.    'L.  A.  1445.)^ 
iSupreme  Coart  of  Califoniia.    July  7,  1902.) 
MORTGAOES-PAyMBNT-^fcaBNCY— RATIFICA- 
TION—INNOCBNT  8UPFBRBIRS. 

L  Defendants  executed  a  mortgage  to  plain- 
tiff, the  iagarniLce  ou  the  hnilding  oeing  made 
payable  to  her.  The  building  burued,  and  the 
person  wbo  had  acted  an  agent  for  defend- 
ants in  negotiating  the  loau  wrote  her  for  the 
mortgage,  to  use  in  adjusting  and  collecting  the 
insarance.  She  refused  to  send  the  mortgage  to 
him,  bnt  sent  it  to  N.,— one  of  the  defendants. 
After  the  insurance  was  adjusted,  N.  wrote 
her  that  the  company  had  the  mouey,  which 
<ould  not  he  turned  over  to  any  one  but  her- 
self, and  sent  her  a  sum  sufScient,  with  such 
insoraace  mou^,  to  pay  the  mortgage.  She 
answered,  acknowledging  receipt  ot  the  mon- 
ey sent,  and  that  she  would  soon  go  to  the 
city  to  receive  the  insurance  money.  When 
she  went,  N.'b  wife  stated  that  be  was  ab- 
sent, and  refemd  plaintiff  to  sneh  former 
agent  When  she  went  to  bim,  be  took  hw  to 
a  bank,  and  directed  a  transfer  from  hig  ac- 
count to  hers  of  a  snm  |200  less  than  the  in- 
surance money,  and,  on  her  objecting  to  the 
amoout,  stated  that  the  balance  would  be 
paid  in  a  few  days.  She  thought  she  was  deal- 
ing with  the  agent  of  defendants,  and  madq 
uo  inquiry  as  to  how  he  came  by  the  money, 
and  did  not  know  that,  pretending  to  act  as 
her  agent,  hs  had  surrendered  the  policy,  re- 
ceived and  receipted  for  the  check  in  ner  name, 
and  forged  ber  indorsement  thereto.  Civ. 
Code,  i  1478,  provides  that  "performance  of 
an  obliaatiou  for  the  delivery  of  money  only 
is  callra  payment."  Held,  that  the  insurance 
money  was  simply  additional  security  for  the 
debt,  and  that  tb&ee  had  l>een  no  payment  of 
the  debt,  except  as  to  the  money  actually  Tfr> 
cdved  by  plaintiff. 

2.  The  receipt,  without  inquiry,  of  a  part  of 
the  insurance  money  from  the  one  who  had 
I^etended  to  act  as  plaintiff's  agent,  and  with- 
«nt  natif»  or  knowledge  that  he  had  bo  acted, 
was  not  a  ratification  of  his  acts. 

3.  Defeudants  were  familiar  with  sucb  pre- 
tended ageiit's  disposition  to  keen  things  which 
did  not  lieloQg  to  him,  and  having  placed  the 
policy  and  mortgage  in  his  hands  after  the  mort- 
gage was  sent  to  them  by  plaintiff,  and  thereby 
enabled  him  to  get  control  of  the  money,  should 
be  the  £>afferer8,  rather  than  plaintiff,  under 
Civ.  Code,  §  3543,  providing  ttiat,  when  one  of 
two  innocent  iiersMis  must  suffer  by  the  act  ot 
a  third,  be  by  whose  negligence  it  happened 
most  be  the  sufferer. 

Ccmunlsalona's'  deciaion.  Department  1. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty; M.  T.  Allen,  Judge. 

Action  bj  Stella  Ballard  against  Charles  W. 
Nye  and  others.  From  a  judgment  few  de- 
fmdantB,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Reversed. 

Wm.  Mattoon,  W.  H.  Savage,  and  M.  O. 
Hester,  for  appellant.  Hunsakei  &  Brltt,  tov 
mvondaiti. 

GRAY,  C.  TblB  Is  an  action  for  a  balance 
of  some  $200,  besides  Interest,  due  on  a  prom- 
issory note,  and  to  foreclose  a  mortgage  given 
by  the  above-named  defendant  and  bis  wife, 
also  a  defendant  herein,  to  secure  the  pay- 
ment of  said  note.  The  trial  court  found  that 
the  note  had  been  entirely  paid,  and  gave 
iodgmrat  for  defendants.    The  plaintiff,  con- 

5  t  8se  BMoppel.  voL  U,  Cent.  Dig.  fl  US. 
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tending  that  the  finding  of  payment  Is  con- 
trary to  the  undisputed  evidraic^  appeals  from 
tbe  judgment,  and  from  an  order  denying  hec 
a  new  trtaL 

The  defendants  Nye  and  his  wife  duly  exe- 
cuted the  note  and  mortgage  aued  on  to  tibe 
plaintiff.  Some  six  months  tfaereaf  tw  a  house 
Included  In  the  mortgage  was  burned.  Upon 
this  bouse  d^endants  bad  previously  procured 
an  Insurance  policy  for  ?1,000  which  policy 
was  by  IndOTsement  thereon  made  payable  to 
tbe  plaintiff,  as  mortgagee  "as  her  Interest 
may  appear."  After  the  fire  the  Insniance 
company  adjusted  the  loss,  and  allowed  plain- 
tiff ^719.44  on  account  thereof.  On  the  same 
day  of  this  allowanoe  Nye  wrote  from  San 
FranclBCo  to  plaintiff,  at  Los  Angeles,  telling 
ha  of  the  allowance  and  that  the  money  was* 
in  tbe  hands  of  the  Insurance  company  for 
Ykx,  and  oonM  not  be  turned  over  to  any  per* 
son  but  herself,  and  Inquired  of  h«  if  he 
should  request  the  Insurance  company  to  send 
her  money  w  draft  to  ha  at  Los  Angdes. 
He  also  Inclosed  a  money  ord«  for  (SO  to 
her,  and  stated  In  tiie  letta  that  thla  amount, 
together  with  the  amount  which  the  Insur- 
ance company  bad  rotalned  for  her,  would 
pay  the  note  and  mortgage  In  fnlL  Soon 
thereafter  the  plaintiff  wrote  to  Ny^  acknowl- 
edging receipt  ot  the  mon^  order,  and  stat- 
ing that  she  was  coming  up  to  San  V^andsoo 
before  long,  and  that  tbe  money  conld  remain 
as  It  then  was  until  she  came  up,  when  ahe 
would  attend  to  the  matter  herself.  ScKne 
three  months  later,  plaintiff  went  to  San 
Prandsco  and  called  on  the  Nyes.  Mr.  Nye 
was  not  at  home,  but  Mn.  Nye  stated  to  ber 
that  she  would  hare  to  see  a  Mr.  Hayf«d 
about  ber  immey;  that  Nye  bad  nothing  moce 
to  do  witii  It;  and  Mrs.  Nye  directed  her 
where  to  find  Mr.  Hayford.  Tbls  Mr.  Hay- 
ford  had  previously  acted  as  agent  of  the 
Nyes  In  negotiating  the  loan  from  plaintiff  on 
the  note  and  mortgage;  and,  soon  afta  ttie 
flre  occurred,  Hayford  wrote  to  plaintiff  from 
San  Francisco,  to  send  him  the  mortgage,  that 
the  Insurance  company  might  be  able  to  see 
what  h«  Interest  was  in  tbe  property.  In 
lesponse  to  this  lettex  she  sent  the  mortgage  * 
to  Mr.  Nye;  thus  declining  to  send  It  to  Hay- 
ford, as  he  had  requested.  In  pursuance  of 
tbe  dbrectlona  received  frmn  Mrs.  Nye,  plain- 
tiff found  Hayford,  and  asked  him  about  ber 
money;  aud,  after  several  days'  delay,  Hay- 
ford took  her  to  the  Union  l^ust  Omnpaay's 
Bank,  and  requested  an  officer  of  the  bank  to 
transfer  from  bis  (Hayford's)  account  to  her 
account  (520.  She  said  to  htm  that  that 
amount  was  not  all  that  was  due  bw,  and 
tbat  she  wanted  It  aU.  He  admitted  that 
there  was  something  like  f20&  more  due  her, 
but  made  some  excuse  for  not  having  it  aU 
paid  at  that  time,  and  said  the  balance  would 
be  paid  her  In  a  day  or  two.  The  idalntlff  did 
not  know  or  nnderstand  how  the  money  came 
to  be  In  the  bank  In  Hayford's  name  Instead 
of  In  het  own  name,  but  supposed  tliat  be 
was  In  some  way  acting  for  the  Nyes  In  pay- 
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log  tbe  money.  She  had  given  Hayford  no 
authority  to  act  as  h»  agent  In  any  way,  and 
did  not  then  know  that  Hayford  had  assumed 
to  act  as  her  agent,  and  had  drawn  tbe  mon- 
ey allowed  her  by  the  Insurance  company, 
and  given  them  a  recdpt  In  her  name.  All 
tbla,  however,  Hayford  had  done.  She  knew 
that  this  was  a  part  of  the  Insurance  mon^ 
allowed  her,  but  bow  It  came  into  the  hands 
uf  Hayford  she  seems  not  to  have  known, 

.  but  supposed,  as  appears  from  ber  testimony, 
that  he  was  handling  It  as  tbe  agoit  of  the 
N'yes.  FlalntiCr  testifies  that  she  did  not 
agree  to  release  the  Nyes  from  the  balance 
that  was  unpaid,  and  never  agreed  to  look 
to  HayfOTd  for  such  balance.  She  made  no 
Inquiry  as  to  where  Hayford  got  the  money. 

*  She  made  several  efforts  thereafter  to  get 
the  balance  of  the  money  from  Hayford,  bat 
failed,  and  thereafter  made  demand  upon  tbe 
Xyes.  and,  on  thdt  failure  to  pay,  brought  this 
action.  FlalntUf  seems  to  have  mlannda- 
stood  the  purport  of  Xye's  letter  to  her  where- 
in he  stated  that  the  mon^  was  with  tbe 
Insurance  company,  for  abe  testifles:  "When 
I  went  with  Hayford  to  tbe  bank,  I  supposed 
the  money  that  had  been  allowed  me  on  the 
policy  by  the  Insurance  company  bad  been  de- 
posited In  tbe  bank  In  my  name,  and  I  ex- 
pected to  receive  It  at  the  bank,  and  to  gWe 
to  Hayford,  as  attwney  for  Nye,  the  note 
and  release  of  the  mortgage."  She  also  testi- 
fies directly  to  tbe  effect  that  Nye  told  her  In 
his  letter  that  Uie  Inanrance  money  was  In  a 
bank  In  San  Francisco  for  her;  but  It  Is 
clear  that  In  this  regard  she  must  have  mis- 
understood tbe  letter,  for  the  money  appears 
not  to  have  been  placed  tai  a  bank  for  ber, 
except  the  amount  transferred  by  Hayford  to 
ber  account  The  above-redted  fttcts  appear 
from  the  evidence  without  substantial  con- 
flict, and  these  are  all  tbe  facts  material  to 
tbe  question  of  payment  It  Is  earnestly  con- 
tended by  appellant  that  these  facts  do  not 
warrant  tbe  finding  of  payment  exc^  as  to 
the  money  actually  received  by  plaintiff.  We 
agree  with  this  contentton. 

1.  As  la  stated  In  respondents*  brief:  "Tbe 
Indorsement  on  the  policy,  making  the  loss 
payable  to  the  plaintiff  as  her  Interest  might 
appear,  operated  as  an  assfgnmoit  of  the 
policy  to  bar,  authorised  ber  to  collect  the 
money  In  case  of  loss,  and  to  bring  suit  there- 
on In  her  own  name,  Zt  conferred  on  plain- 
tiff pveclsely  the  same  right  and  Interest  In 
tbe  policy  which  she  wonld  have  bad  If,  wttb- 
out  audi  words,  ^e  mortgagor  had  assigned 
the  policy  to  her  as  collateral  securllty  for 
the  mortgage  debt."  Appellant  stood  then, 
after  the  fire,  hi  tbe  position  of  a  creditor 
with  ber  dalm  doubly  secured;  and  It  must 
be  presumed  that  she  remained  In  this  posi- 
tion until  It  Is  shown  either  that  tbe  claim 
was  In  fact  paid  and  satisfied,  or  that  she 
consented  to  altw  ber  position.  Her  corres- 
pondence witb  Nye  Is  not  evidence  of  any 
agreement  to  discharge  the  mortgage  and 
look  only  to  tbe  Insurance  company  for  her 
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money,  because  no  sucb  thhig  Ui  eVen  Inti- 
mated In  eltbo:  Nye's  letter  or  in  appellant's 
reply  tiiereto.  Nye's  letter  gave  her  no  new 
rights  against  tbe  Insurance  company.  She 
had  a  right  of  action  against  It  for  ber  mon- 
ey to  the  extent  of  ite,  liability,  as  she  well 
knew  before  she  received  that  lettw,  and  tiie 
bad  nothing  more  or  less  than  that  after  she 
received  It.  The  company  bad  not  agreed. 
80  far  as  the  evidence  goes,  to  hold  tbe  mon- 
ey as  her  agent,  nor  did  she  agree  that  It 
should  be  treated  merely  as  ber  agwt,  vlfh 
her  money  In  Its  bonds.  Her  letter  goes  no 
farther  than  to  manifest  a  purpose  to  per- 
sonally collect  her  claim  from  the  company. 
She  had  a  right  to  look  to  one  w  both  these 
securities  for  payment  of  her  claim  as  she 
saw  fit  It  was  natoral  and  proper  that  she 
should  look  first  to  the  Insurance  company  to 
the  full  extent  of  Its  liability,  pud  by  so  doing 
she  waived  no  right  agaltut  the  other  securi- 
ty. Section  147^  Olv.  Code,  defines  "pay- 
ment" OS  follows:  "Performance  of  an  obli- 
gation tor  the  delivery  of  money  only  is  call- 
ed payment."  Tbe  delivery  of  money  to 
plaintiff  Is  not  shown  by  the  correspondence 
referred  to,  nor  Is  anything  equivalent  there- 
to made  to  appear  thereby. 

2.  Nor  do  we  think  there  is  anything  In 
the  evidence  to  show  that  appellant  Intended 
to  ratify  the  assumed  agency  of  Hayford  in 
drawing  and  receipting  to  tbe  Insurance  com- 
Vany  for  the  money  In  appellant's  name.  As 
to  this  matter,  respondents  say:  "But  It  la 
Immatnlal  whether  tbe  plaintiff,  at  the  time 
she  accepted  tbe  $520  fnnn  Hayford,  did  In 
fact  know  that  EUiyford  bad  lecdved  tbe 
check  from  tbe  insurance  company,  ft^ed 
her  Indorsement,  and  cashed  it.  She  vras 
aware  that  she  alone  had  tbe  right  to  collect 
the  money  from  the  Insurance  company.  She 
knew  that  the  money  which  she  received 
from  Hayford  was  a  part  of  the  hisnrance 
money,  and  that  he  transfnred  it  fnmi  bis 
account  to  ber  account  She  ou^t  to  have 
known  bow  Hayford  obtained  tbe  money. 
As  she  accepted  it  from  hhn  without  lnqaliT> 
ber  acts  constitute  a  valid  ratification.  Ig- 
norance which  Is  Intentional  (w  deHberate 
will  not  defeat  the  principal's  ratification. 
From  tbis  evidence  tbe  court  might  wdl  have 
found  that  plaintiff  meant  to  take  vpoa  her- 
self, without  further  Infonnatlon,  responsi- 
bility for  .the  conduct  of  HayfUrd,  and  to 
adopt  all  his  acts."  A  careful  examination 
of  ttie  evidence  leads  us  to  think  that  It  docs 
not  support  thfi  conclusions  reached  In  the 
quoted  statement  Why  should  idie  suppose 
that  Hayford  was  acting  or  had  aasnmed  to 
act  as  ber  agent,  when  from  the  beginning 
he  had  admittedly  acted  aa  agent  of  her 
debtors?  He  had  not  only  negotiated  the 
loan  for  them,  but  when  the  fire  occurred  he 
had  written  ber  for  the  mortgage,  to  all  at>- 
pearanccs  as  the  agent  of  the  Nyes  or  the 
Insurance  company,  or  piarhaps  for  botli. 
That  Mrs.  Nye  referred  appellant  to  Hayford 
In  the  abaence  of  Nye  Is  not  disputed.  It 
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was  not  anreasonable  for  a  woman  hi  appct 
l«nt'«  position  to  luppose  tliat  Hayford,  bsT- 
Inf  received  the  money  &■  the  agent  of  her 
debtors,  had  deposited  It  temporarily  tai  the 
bank  In  hla  own  name,  nntU  such  time  as  he 
conld  make  actual  payment  of  It  to  the  cred- 
itor, and  receive  satisfaction  of  the  mort- 
gage, and  take  from  her  the  note  for  cancellBr 
tlon.  Why  should  appellant  bare  thought  or 
presumed  that  Hayford  had  committed  the 
crime  of  signing  her  name  wltbont  authority, 
that  he  might  get  Into  his  possession  money 
that  he  had  no  right  to  possess?  For  appel- 
lant to  think  that  she  was  treating  with  the 
agent  of  h^  debtors  when  she  recelred  the 
money  from  him  at  the  hank  was  perfectly 
reasonable,  and  consistent  with  all  the  clr- 
cnmstancea  of  the  case  as  they  appeared  to 
her  at  that  time,— and  there  Is  nothing  to  cast 
dtecredit  <»i  or  contradict  her  sworn  state- 
ment that  at  that  time,  and  mitll  long  after 
the  commencement  of  this  action,  she  had 
no  knowledge  of  Hayford's  prerlona  unau- 
thorised acts.  In  nslng  Hayford  as  their 
s^ent  In  negotiating  the  loan,  and  In  subse- 
quently referring  her  to  falm  wlthont  notify- 
ing her  that  he  was  no  longw  their  agent, 
respondents  made  It  possible  for  app^ant  to 
be  decelTed  by  him;  and  they  shoiUd  not 
tb^eafter  be  beard  to  say:  "Tou  ought  to 
have  known  that  he  was  not  acting  as  our 
i^ent,  but  as  your  agent.  Tou  should  have 
ingutred  and  ascertained  whether  things  were 
In  fact  as  we  had  made  them  appear  to  you.** 
The  argum«it  of  respondents  seenas  to  con- 
cede that  knowle^^  of  the  acts  of  pretended 
agency  or  its  eqnivalent  te  a  necessary  con- 
dition of  a  Talid  ratlflcatlon  of  such  ag«icy. 
**To  comstltnte  a  ratification,  the  principal 
most  be  aconalnted  with  that  which  has  ae- 
taally  been  done."  Dean  t;  Bassett,  67  Cal. 
64a  "Before  ratlflcatlon  can  be  Inferred, 
such  knowledge  must  be  shown.**  Maze  t. 
Gordon,  80  Cal.  61,  80  Pac.  S62l  It  was  not 
sufficient  that  appellant  knew  that  Hayford 
bad  recelTed  money  that  was  coming  to  her 
from  the  Insorance  company,  but  It  should 
baTe  been  shown  tbat  she  knew  or  ought  to 
bare  known  tbat  he  acted  as  ber  agent  in 
the  matter.  The  evidence  showlhg  as  It  does 
without  c<»ifllct  that  appellant  had  no  knowl- 
edge of  the  previous  unauthorized  acts  of 
Hayford,  and  that  her  want  of  knowledge 
was  in  no  way  attributable  to  any  negligence 
on  ber  part,  the  finding  of  paymmt  as  to  any 
amount  In  excess  of  $550  cannot  be  i^iheld 
on  any  theory  of  the  agency  of  Hayford  be- 
ing created  by  subsequent  ratification.  The 
finding  of  payment  Is  for  these  reasons  tat  di- 
rect contradiction  of  the  evidence. 

It  Is  recited  In  the  receipt  given  by  Hay- 
ford to  the  Insurance  company  In  the  name 
of  appellant  that  "In  conalderatton  of  said 
payment  said  policy  is  surrendered  to  said 
company  for  cancellation,  and  all  further 
claim  by  virtue  of  said  policy  forever  waiv- 
ed." This  would  Indicate  that  Hayford  had 
received  Cbe  policy  from  tbe  raspond^ta,  and 


had  Burrendaed  It  to  the  insurance  company. 
He  could  not  have  received  the  policy  from 
appellant,  for  the  evldrace  showa  wltiunt 
dispute  that  she  never  had  It.  The  strong 
probabilldea  are,  also,  that  Hayford  obtained 
the  mortgage  from  Mrs.  Nye,  and  tbat  It  was 
by  reason  of  his  possession  of  the  policy  and 
the  mortgage,  both  doubtless  obtained  from 
respondents,  that  he  was  enabled  to  deceive 
the  Insurance  company  into  thinking  that  be 
was  the  authorized  agent  to  receive  and  re- 
ceipt for  the  money.  At  the  same  time  the 
Nyes  seem  to  have  been  familiar,  from  per- 
sonal experience,  with  Hayford's  disposltltm 
to  keep  things  that  did  not  belong  to  htm. 
If  these  facts  do  not  furnish  a  good  ground 
for  Invoking  tbe  maxim  that,  "where  one  of 
two  innocent  p^ons  must  suffer  by  tbe  act 
of  a  third,  he  by  whose  negligence  It  happen- 
ed must  be  the  sufferer"  (Civ.  Code,  |  8543), 
they  at  least  tend  to  render  more  satisfactory 
to  the  court  tbe  general  ctmclaslon  already 
stated. 

On  the  strength  of  the  foregoing  eondn* 
slons,  It  Is  also  apparent  that  tbe  court  erred 
la  admitting  In  evidence  tbe  check  and  r» 
ceipt  to  which  the  name  of  appellant  bad' 
been  signed  without  authwlty. 

The  Judgment  and  oidv  ai^ealaa  tnm 
should  be  reversed. 

We  concur:   OOOFBB,  O.;  HATNB9S,  Ol 

FEB  OUBIAM.  For  the  reasons  gtren  In 
the  foregoing  ophilon,  tiie  lodgment  and  ot^ 
dor  appealed  from  are  reversed. 


(137  Cal.  8) 

BICHTEB  r.  8UPRBMB  LODGB  KNIQHT8 
OF  FSTHIA&    (S.  r.  2,41&)< 

<Stipreme  Court  of  Gallforala.   Joly  T.  1802:> 

BBNSFICXAI.  ASSOCIATIONS  —  KNIGHTS  OP 
PTTHIAS  -  msUKAHCB  POUCUES  -  A8BXQH- 
HBNT  TO  NSW  C0RPC«ATK»(-4U0HTa  OP 

INSURBD. 

L  PIaiDtifE*s  hosband  took  oat  an  endow- 
ment certificate  in  favor  of  plaintiff  In  tbe 
endowmrat  rank  of  the  Snprem*  Lodge  Kolghts 
of  Pythias  of  the  World,  an-eeing  to  be  gor- 
emed  by  all  tbe  iSTra  of  such  corporation  tnea 
In  force  or  thareafter  anacted.  Hitt«irftar, 
without  the  knowledge  of  plaintiff**  hntband. 
and  before  the  expiration  of  the  charter:  M 
such  corporation,  toe  defendant,  the  Supremo 
Lodge  Kulghts  of  Prthias,  was  incorporated 
by  a  special  act  of  cougress,  under  which  all 
the  assets  and  obligations  of  tbe  old  corpora- 
tion, including  the  certificate  held  bj  plaintiff's 
hasbaod,  were  transferred  to  the  new  corpo- 
ration, which  thereafter  received  the  dues  paid 
on  such  certificate  antil  the  death  (rf  the  In- 
sured. Eeld,  that  deceased  was  not  bound  by 
a  law  passed  by  defendant,  without  deceased's 
knowledge  or  consent,  providing  that  actlvt 
army  service  by  any  present  or  fatnra  membM 
of  the  Midowmant  rank  sbonld  forfeit  Us  esr 
tificate. 

Department  2.  Appeal  from  niperlor  coot, 
dty  and  oounty  oC  San  Frandaco;  Oeo.  H. 
Bahrs.  Jndge. 

Action  by  I^oulsa  Rlcbter  against  tba  So* 
■  Behaarlng  danled  August  ^  IMi 
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preme  Txtdare  Knights  of  Pytblas.  From  8 
Judgment  in  faTor  of  plaintiCt,  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial,  it  appeals.  Affirmed. 

T.  J.  Crowley,  for  app^nt.  WaL  J.  Tns- 
ka,  for  respondent 

PER  CUItlAM.  This  Is  an  action  to  re> 
cover  from  defendant  the  amount  ot  a  cer- 
tain certificate  or  policy  of  Insurance  upon 
the  life  of  plutntUTs  hnaband.  The  canse 
was  submitted  to  the  court  on  an  agreed 
statement  of  facts.  The  defense  was  that 
"the  certificate  and  all  claims  thereunder," 
became  "forfeited  by  the  voluntary  act  of 
Belnhold  Bichter,  the  Insured,  upon  his  enter* 
lag  Into  active  service  in  the  army  in  time  of 
war,  in  violation  of  a  law  <rf  the  endowment 
rank  and  of  his  contract"  Plaintiff  had 
Judgment,  from  which,  and  from  the  order 
denjing  Its  motion  for  a  new  trial,  defendant 
appeals. 

In  his  an>licatlon  Rlefater  agreed  to  be 
governed  by  all  the  laws  of  the  Supreme 
I^ge  ICnights  of  Pythias  o[  the  World  then 
in  force  or  that  m^ht  be  tbereattet  enacted. 
A  certificate  or  policy  of  tnamrance  was  is- 
sued to  him  In  1801  In  consideration  of  full 
compliance  with  tfU  the  laws  governing  or  to 
govern  the  endowment  rank  of  this  supreme 
lodge.  On  l*eptember  1, 1886,  defendant  pass- 
ed the  following  law:  "Active  service  In  the 
army  w  navy  in  time  of  war  shall  forfeit 
the  certificate  and  all  claims  tfaoemida  of 
any  member  of  the  oidowment  rank  or 
thereafter  to  be  admitted."  On  April  22, 
1888,  Bichter  entered  Into  active  military 
service  in.  the  army  as  an  officer  of  the  Fbrst 
California  National  Guard,  was  ordered  to  the 
Philippines,  and  on  August  4,  1898,  died  from 
mortal  wounds  received  by  blm  at  the  hands 
of  the  Spanish  forces  near  the  city  of  Ma- 
nila, The  subordinate  lodges  of  the  Supreme 
Ixidge  Knights  of  Pythias  of  the  World  were 
duly  authorized  January  23,  1891,  "to  estab- 
lish a  branch  or  section  of  the  endowment 
rank  In  the  city  and  county  of  San  Francisco 
to  be  known  as  'Section  No.  7<^  Budowment 
Bank  KolgUts  of  Pythias,*  *  •  •  and  has 
ever  since  continued  to  do  and  transact  such 
business,  •  •  •  and  that  upon  complying 
with  certain  forms,  rules,  and  regulations  a 
certificate  of  membership  will  be  issued."  It 
further  appears  "that  on  the  22d  day  of 
April,  1898,  Relnhold  Bichter  was  still  a 
member  iu  good  standing  in  the  endowment 
rank  of  the  Knighta'of  Pythias.  •  •  • 
That  before  leaving  the  city  of  San  Fran- 
cisco for  the  Philippine  Islands,  Beinholcl 
Bichter,  on  or  about  May  0,  1898,  Informed 
the  secretary  of  section  No.  70  of  the  endow- 
ment rank  of  the  Knights  of  Pythias  at  said 
city  that  he  was  about  to  depart  from  the 
said  city  for  the  said  Islands  In  the  service 
of  the  United  States  government  as  a  vol- 
unteer, and  while  In  such  service,  and  Iwfore 
taia  departure,  paid  to  the  said  secretary  hts 


dues  and  assessments  then  due.**  "That  aft- 
er such  notice  the  said  Belnhold  Bichter  con- 
tinued to  pay  to  the  said  secretary  of  endow- 
ment tectum  No.  70,  md  he  continued  to  re- 
ceive and  forward  t^  same  to  the  defendant* 
and  the  defoidant  continued  to  receive'  and 
accept  the  dues  and  aasessments  payable  on 
and  under  the  said  certificate  No.  29.418  dur- 
ing ea<di  and  every  montJi  thereaftw  while 
said  Betaihold  Bichter  was  In  the  sorrlce  of 
the  United  States  government  aa  anch  volun- 
teer during  said  war  with  Spain,  until  the 
day  of  the  death  of  the  said  Belnhold  Bich- 
ter. ••  •  That  at  tpe  time  of  his  deatb. 
the  said  Relnhold  Bichter  had  paid  In  full 
aU  dues,  asseasmoitB,  and  payments  required 
by  said  endowment  rank  and  the  laws  of 
said  Bu^me  I^odge  Knights  of  Pythias  of 
the  World;  was  In  good  standing  under  the 
said  laws,  80  far  as  bis  financial  obllgatlona 
to  tiie  order  were  oonceEiied." 

The  d^endant  had  no  notice,  so  far  as  ap- 
pears, except  the  notice  given  to  the  aecretary 
of  endowment  rank,  section  70,  that  Slcbter 
had  become  a  mldler  in  the  war  with  Spain. 
This  OTder  came  Into  existence  In  1868.  and 
on  May  6,  1870,  was  incwporated  under  au 
act  of  congress  as  the  Supreme  Lodge  Knights 
ct  Pytbtas,  but  conducted  Its  boslness  nnder 
tbe  name  at  Supreme  Lo^  Knl^ts  or 
Pythias  of  the  World  On  August  6,  18^ 
the  act  of  Hay  6. 1870;  was  amended,  and  the 
period  of  exlstenca  of  tbe  cwporation  was 
fixed  at  20  years,  and  still  continued  to  do 
bushiess  under  the  name  of  Supreme  Lodge, 
etc.,  of  the  Worid,  and  it  was  wbUe  transact- 
ing business  xm&et  tiiese  acts  that  Bichter  be- 
came a  member.  In  1894  "divers  officers  and 
members  ot  tbe  Supreme  Lodge  Knights  of 
PythlM  of  the  World,  without  tbe  knowledge 
or  c<msent  of  plalntU  or  of  tlie  said  Beln- 
hold Bichter,"  applied  ttx  and  procured  from 
tbe  congress  of  tbe  United  States  a  8i>ecial 
act  Incortwrating  defttidant  as  in  this  action 
designated,  and  tbe  act  provided  "tbat  all 
claims,  accounts,  d^ts,  things  In  action  or  oth- 
er matter  of  business  of  whatever  nature  now 
existing  for  or  against  the  said  Supreme  Lodge 
Knights  of  Pythias  of  the  Worid  shall  survive 
and  succeed  to  and  against  the  defendant 
herein."  Defendant  assumed  the  burinesa  of 
tbe  former  corporation  on  and  after  June 
29,  1884,  "received  all  dues  and  assessments 
paid  by  Bichter  to  the  endowment  rank  un- 
der and  pursuant  to  tbe  said  certificate  is- 
sued to  him,  •  •  •  and  assumed  and 
agreed  to  pay  all  obligations,  etc.,  of  the  en- 
dowment rank"  of  the  former  corporation. 
Including  BIchter's  certificate,  "and  did  cre- 
ate a  board  of  control  to  govern  the  said  en- 
dowment rank."  Bichter  had  no  knowledge 
of  this  change,  and  "continued  to  pay  dues  to 
section  No.  70,  endowment  rank,  in  tbe  same 
manner,  and  they  were  received  and  receipt- 
ed for  in  the  same  manner,  as  before  the  year 
1894.  No  notice  or  Information  was  given  to 
the  members  of  the  order  of  the  endowment 
rank  that  tbe  funds  gimraotted  for  tbe  pay- 


Digitized  by  Google 


ObL) 


T0UN6EB  T  8UPEBI0B  COUBT. 


485 


inent  of  tbelr  endowment  certlflcates  bad 
been  delivered  otct  to  a  new  corporation,  or 
tbat  their  duee  and  assessments  were  paid  t6 
and  received  by  the  new  corporation,  the  de- 
fendant." It  appears  that  the  charter  of  the 
corporation  existing  when  Rlchter  became  a 
member  had  not  expired,  either  b;  limitation 
or  dissolution,  when  the  new  corporation  was 
formed.  Plaintiff  ctmtends  that  defendant, 
having  assumed  all  obligations  of  the  cor^ 
poratlon  whose  certificate  be  held,  could  not, 
without  his  consent,  adopt  any  law  affecting 
or  forfeiting  his  contract  as  a  member  of  the 
existing  corporation;  tbat  defendant  is  a 
dUTerent  entity,  and,  while  the  old  organiza- 
tion might  transfer  Its  funds  to  the  new  upon 
the  latter  agreeing  to  pay  Its  obligations,  It 
could  not  delegate  powo*  to  make  laws  as  to 
existing  contracts.  Defendant's  only  reply  is 
that,  where  yne  seebs  the  benefits  under  a 
contract,  he  must  flrat  perform  all  of  the  ob- 
ligations and  conditions  devolving  upon  him. 
But  Blcbter's  obligation  was  "compliance 
with  all  the  laws  governing  this  rank  [en- 
dowment rank]  now  In  force,  or  that  may 
hereafter  he  enacted  by  the  Supreme  Lodge 
Knights  of  Pythias  of  the  World."  He  did 
not  agree  to  comply  with  all  the  laws  gov* 
ernlng  this  rank  which  some  other  corpora- 
tion, as  assignee  of  the  certificate  might 
enact  Rlchter  did  not  have  actual  knowl- 
.  edge  or  notice  that  defendant  existed,  nor 
that  his  obligation  had  been  assigned  to  de- 
fendant, nor  that  any  law  had  been  passed 
by  defendant  forfeiting  his  certificate  should 
he  enter  active  military  service  in  time  of 
war.  How  can  he,  as  a  m«nber  of  the  endow- 
moit  rank  under  the  old  corporation,  be  held 
to  constructive  notice  of  laws  passed  by  the 
new  corporation,  of  whose  existence  he  was 
In  entire  fgnwance?  How  can  he  be  hdd  to 
have  forfeited  his  certificate  for  an  act  which 
was  not  forbidden  under  bis  contract?  How, 
In  conscience,  can  defendant,  as  assignee  of 
the  contract,  claim  a  forfeiture  because  of 
Rlchter's  violation  of  a  condition  which  tiie 
assignee  Imposed  without  his  knowledge  or 
consent  It  seems  to  us  too  plain  for  argu- 
ment that,  before  the  successor  in  interest  of 
these  obligations  held  by  the  old  company 
could  pass  laws  affecting  their  substance, 
the  holders  of  certlflcates  should,  by  some  act 
or  by  some  conduct,  consent  to  be  governed 
by  the  new  company,  and  should  agree  to  be 
bound  by  Its  laws.  We  do  not  think  Klchter 
was  bound  by  the  law  now  sought  to  bd  en- 
forced, of  which  he  had  no  knowledge,  and 
that  was  passed  by  a  corporation  to  which  he 
owed  no  duty  or  obllgatlcHi.  Defendant  as- 
sumed and  agreed  to  pay  the  policy,  but  Rlch- 
ter agreed  to  uothlng  with  defendant  be- 
yond his  original  obligation  to  the  corpora- 
tion with  which  he  contracted.  The  correct- 
ness of  this  view  seems  to  us  too  obvious  to 
call  for  further  comment. 

It  is  not  necessary  to  consider  the  numer- 
ous other  points  in  the  case. 

The  judgment  and  ord»  are  affirmed. 


(136  Cal.  68S> 

YOUNGER  V.  SUPERIOR  COURT  OF 
SANTA  CRUZ.    (S.  F.  2,197.) 

(Supreme  Court  of  California.    July  3,  1902.) 

PARTIES-JOINING  JUDGE  AS  PARTY  TO  DIS- 
QUALIFT  HIM-5TRIKINQ  COMPLAINT  PROM 
FIL,BS--CONTEMPT— CERTIORARI. 

1.  A  complaint  in  partition  made  the  judge 
of  the  superior  court  a  party  defeuJant,  and 
alleged  that  he  claimed  to  have  some  interest 
ia  the  land,  but  that  he  had  no  interest  there- 
in. After  service  of  smnmona  on  the  judge, 
without  answering  or  appearinjg  in  the  cause, 
he,  of  his  own  motion,  and  without  notice  to 
any  party,  caused  an  order  to  be  made  and 
entered  striking  the  complaint  from  the  files, 
retiting  that  the  allegations  therein  as  to  him 
were  false,  deceitful,  and  abusive  of  the  pro- 
cess of  the  court,  and  made  for  the  sole  pur- 
pose of  disqualifying  him  in  the  trial  of  the 
action.  Code  Civ.  Proc  {  170,  provides  tliat 
a  judge  shall  not  sit  or  act  in  an  action  to 
which  he  is  a  party,  or  la  which  he  is  inter- 
ested. Held,  that  the  Judge  could  not  thus  arbi- 
trarily determine  that  he  was  not  a  party  and 
not  interested  in  the  action. 

2.  Even  if  a  plaEutitf  Is  guilty  of  contempt 
in  makiug  the  judge  a  party  for  the  purpose 
of  disqualifying  him,  the  judge  should  not  pun- 
ish her  by  smking  the  eomplaiat  from  the 
files. 

3.  An  order  In  partition  arbitrarily  causing 
the  complaint  to  be  stricken  from  the  files  on 
the  gronnd  that  it  improperly  made  the  judge 
a  party  for  the  sole  purpose  of  disqualifying 
him  was  reviewable  on  certiorari. 

4.  Where  In  partition  the  judge  arbitrarily 
caused  the  complaint  to  he  stricken  from  the 
files,  a  defendant  allied  to  be  a  tenant  In 
common  with  plaintiff,  and  who  has  answered, 
is  beneficially  interested  within  the  meaning 
of  Code  Civ.  Proc.  8  1069,  and  may  apply 
for  a  review  of  such  order. 

Application  for  certioTart  Xij  Charlei  B. 
Younger,  Jr.,  to  review  an  ovdet  of  the  m- 
periw  court.  Santa  Cms,  striking  a  convlalnt 
firom  the  flies.  Order  reveEsed. 

Joseph  H.  Skirm  and  Chas.  B.  Younger,  Jr., 
for  petitioner.  Lucaa  F.  Smith  and  Llndaay 
&  Netberton,  tat  respondoit. 

COOPER,  C.  This  la  an  application  for  a 
writ  of  certiorari  for  the  purpose  of  reviewing 
an  order  of  the  superior  court  of  the  county 
of  Shnta  Cruz  striking  a  complaint  frcxu  the 
files.  It  appears  from  the  verified  petition 
and  return  that  on  Jnly  15,  1899,  one  Hden 
Younger,  as  plaintiff,  commenced  an  action  In 
the  superior  court  of  Santa  Cruz  coimty  for 
the  partition  of  a  tract  of  land  in  said  county, 
described  in  the  complaint  according  to  the 
reapectlve  rights  of  the  parties  to  said  action. 
The  petitioner,  Charles  B.  Younger,  Jr.,  was 
made  defendant,  and  the  complaint  in  said 
cause  allies  tbat  the  plaintiff  therein  and 
said  Charles  B.  Younger,  Jr.,  as  joint  tenants 
with  each  other,  hold  as  tenants  In  common 
with  certain  other  defendants  therein  named. 
In  said  complaint  Hon.  Lucas  F.'Smltb,  the 
judge  of  the  superior  court  of  Santa  Crus 
county,  was  made  a  defendant,  and  It  Is  al- 
leged that  he  "claims  to  have  some  interest 
in  or  claim  to  or  upon  said  above>descrIbed 
tract  of  land,"  but  that  he  has  no  Interest  in 
the  same,  nor  In  any  part  thereof.    Ou  the 
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iSth  day  of  Jtdy,  1890^  a  ■nmmoiu  wm  issued 
upon  saJd  oomplfUnt,  whlcb  was  semd  upon 
the  Honwable  Lvcas  F.  Smith  tm  tbe  8tta 
day  of  Angaat,  1809.  On  the  17th  day  of 
August,  1899,  after  some  of  the  defendants 
had  appeared  In  the  said  action,  and  before 
any  answer  or  appearance  bad  been  made 
by  said  Hon.  Lncas  F.  Smhh,  the  jndse  of 
said  aupertor  court,  be,  as  superior  Judges 
caused  to  be  made  and  entered  the  order 
complained  of  here  directing  the  said  com- 
plaint to  be  stricken  from  the  flies  of  the 
said  court  The  said  order  recites  that  the 
complaint  is  false,  deceitfid,  and  abusive  of 
the  process  and  proceedings  of  the  court  In 
the  matter  of  the  allegation  that  Hon.  Lucas 
F.  Smith  dalms  to  have  some  interest  In  or 
claim  to  the  land  described  in  the  complaint, 
and  the  order  recites:  "It  further  appearing 
to  the  court  that  said  allegation,  In  ao  far  as  It 
relatea  to  the  said  Lucas  F.  Smith,  Is  abso- 
lutely false,  and  was  known  by  the  said  plain- 
tiff, Helen  Younger,  at  the  time  of  the  sign- 
ing of  said  complaint,  and  also  at  the  time 
of  the  filing  thereof,  to  be  false,  and  was 
therein  alleged,  as  the  court  is  aatlsQed,  for 
the  sole  purpose  of  making  said  Lucas  F. 
Smith  a  party  defendant  in  said  action  In  or* 
6tt  to  disqualify  him  as  Judge  of  said  court 
In  the  trial  of  said  action,  and  to  prevent  him 
from  acting  therein  as  sach  Judge,  and  tot 
no  other  reason,  and  to  thereby  impede  and 
onbarrass  the  due  adminlgtratlon  ot  Justice 
in  BSid  superior  court;  believtog  ttiat  everj 
court  of  record  has  and  should  have  the  in- 
herent  right  to  protect  Itself  against  all  forma 
of  insult,  decdt,  and  fraud,  however  attempt- 
ed  to  be  practiced  upon  It,  end  that  It  is  the 
duty  of  the  court  so  to  do;  and  for  the  fore- 
going reasona,  it  is  now,  therefore,  by  the 
court  here  considered  and  ordered  that  the 
said  complaint  so  filed  as  aforesaid  be^  and  the 
aame  hereby  Is,  stricken  from  the  flies  of  this 
court  D<aie  in  open  court  this  17th  day  of 
Augnst,  1889.  Lucas  F.  Smith,  Judge  of  said 
superior  court"  The  above  ordor  was  mad6 
by  the  Judge  ct  aaid  court  of  bis  own  voli- 
tkn,  without  notice  to  any  one^  In  the  ab- 
sence of  plaintiff  and  wltiiout  any  motion 
or  suggestion  any  party  to  aaid  action, 
save  the  Judge  of  said  court.  There  was 
nothing  in  the  complaint  containing  evea  a 
suggestion  of  disrespect  to  the  court  or  the 
Judge  tboeof.  There  Is  nothing  to  prevent  a 
psrty  from  bringing  an  action  agoinat  the 
Judge  of  the  superior  court  or  any  other 
Judge,  In  a  proper  case.  The  mere  fact  of 
bringing  the  suit  and  making  the  Judge  a  par- 
ty. If  done  In  good  falfb.  Is  not  In  any  way 
contempt  of  court  No  doubt  but  that  if 
the  Judge  was  made  a  party  by  plaintiff,  or 
by  the  advice  of  an  attorney,  for  the  aole  pur- 
pose of  dtsquallfylug  him,  the  parties  so  doing 
should  be  diealt  with  and  punished  In  a  proper 
proceeding,  and  after  notice.  If  an  attorney 
if  this  court  sliould  so  far  forget  the  oaQi  he 
has  taken  and  the  obligation  he  owes  to  hia 
Client  and  to  society  as  to  advise  or  be  a  par- 


ty to  prepattaig  a  Sham  pleading  solely  for  the 
purpose  of  disqualifying  tiie  Judge,  be  should 
be  dealt  with  in  a  msnnw  so  as  to  prevoit 
him  from  again  caatlng  odlnm  upon  the  bigb 
profoalui  of  the  law.  But  no  punishment 
should  be  inflicted  and  no  Judgmoit  passed 
wlfliout  •  hearing,  to,  it  tite  plaintiff  bsta 
been  a  party  to  a  sham  attempt  to  disquaU^ 
tho  Judge  of  the  court  having  Jurisdiction,  she 
should,  after  a  hearing,  be  properly  dealt 
with;  but  not  by  depriving  her  of  her  prof»- 
erty,  or  strlkbig  htf  complaint  ftom  the  flies 
ot  the  court  We  must  presume  that  an  at- 
torney will  not  violate  his  oath,  and  that  the 
complaint  waa  filed  in  good  falQL  Certainly 
the  Judge  has  not  the  power  to  pass  lyxm  hla 
own  qnallflGstion  without  a  hearing,  and  to 
determine  that  he  has  no  Interest  in  the  case^ 
without  giving  UBj  oiQ(»tnnlty  to  any  one  t» 
show  that  he  has  such  Interest  Hie  provi- 
sion of  die  Code  of  OItU  Procedure  (section 
170)  that  a  Judge  ahall  not  sit  or  act  to  an 
action  or  proceeding  to  wUch  he  Is  a  party, 
cr  to  wtixSi  he  Is  taterested.  Is  plato  and 
mandatory.  Tet  the  expressiott  "to  which  be 
Is  a  party"  meana  to  which  he  Is  a  resi  party, 
and  made  so  fa)  good  faith.  It  evidently  was 
not  intended  that  a  platotiff  could  make  all 
the  superior  Judges  to  the  stoto  save  tme  par- 
tlea,  and  thus  sdect  bis  own  Judge.  1^ 
questkm  as  to  whetho*  to-  not  the  Judge  is  a 
party,  made  so  to  good  faltb,  or  whether  or 
not  he  is  Interested,  should  be  determtoed  oik 
on  notice;  and  after  a  hearing,  ao  that  the 
record  can  be  preaoved,  and  the  matter 
passed  upon  to  thia  court  in  case  it  beoomea 
necessary.  And  where  the  Judge  Is  msde  n 
psrty  upon  proper  all^tlon  he  cannot  arl^ 
trarlly  determine  that  he  is  not  a  proper 
party,  nor  that  he  ia  not  totereated.  In  pro- 
ceedings for  contempt  the  court  cannot  de> 
prtve  parties  of  aU  redress  to  the  ordinary 
course  of  law,' nor  of  the  right  to  have  the 
courts  pass  upon  questions  properly  present- 
ed. It  must  proceed,  according  to  the  law  of 
the  land,  and  not  condemn  without  a  hear^ 
ing.  It  mnst  proceed  tmm  toqnliy,  and  ren- 
der Judgment  only  after  triaL 

The  supreme  conrt  of  the  United  States  In 
Hovey  V.  SUtott  107  U.  8.  409,  17  Sup.  Ct. 
Sll.  42  L.  Bd.  215,  in  a  very  able  and  er- 
haustlve  optolon,  and  after  reviewing  the  ai^ 
thoritlea  both  In  England  and  to  this  country; 
held  that  a  court  bad  not  the  power  to  strike 
out  defendant's  demurrer  and  direct  Judg- 
ment against  him  by  default  as  a  punishment 
for  contempt  in  refnstog  to  obey  the  order  of 
the  court  to  pay  alimony  to  a  divorce  cose. 
In  the  opinion  it  is  said:  "Can  it  be  doubted 
that  dne  process  of  law  signifies  a  right  to 
be  heard  to  one's  defensel  If  the  legislative 
department  of  the  government  were  to  enact 
a  atatnte  confening  the  right  to  condemn 
the  dtisen  without  any  opportunity  what 
ever  of  being  heard,  could  It  t»e  pretended 
that  such  an  mactment  would  not  be  vio- 
lative of  the  constitution?  If  this  be  true,  as 
It  undoubtedly  is.  bow  can  It  be  aaid  that  tbe 
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jQdidal  departmest,  fbe  lonrce  and  foimtaln 
of  JosUee  Itselt  haa  yet  the  autbority  to  ren- 
der lawful  tliat  which,  if  done  under  the  ex- 
press leglslatlTe  unction,  would  be  vloIatlTe 
of  the  constitution?  If  such  power  obtains, 
then  the  judicial  department  of  the  govern- 
ment, sitting  to  uphold  and  enforce  the  con- 
Etltatlon,  Is  the  only  one  possessing  a  power 
to  disregard  it  If  such  authority  exists, 
then.  In  consequence  of  their  estatillslinieut 
to  compel  obedience  to  law  and  enforce  Jus* 
tlce,  courts  possess  the  right  to  inflict  the 
Terr  wrongs  which  they  were  created  to  pre- 
T«it  •  •  «  Until  notice  is  liven,  the 
court  baa  no  jurisdiction  bi  any  case  to  pr(^ 
ceed  to  ludgment,  whatever  its  authority 
may  be  by  the  law  of  its  organization  over 
the  subject-matter.  But  notice  is  only  for 
tlic  purpose  of  afTordlng  the  party  an  oppor- 
tunity of  lieing  heard  upon  the  claim  or  the 
cliarges  made.  It  is  a  summons  to  him  to 
appear  and  spealE,  if  he  has  anything  to  say, 
why  the  judgment  sought  should  not  tie  ren- 
dered. The  denial  to  a  pai  ty  of  the  benefit 
of  a  notice  would  be.  In  effect  to  deny  tliat 
he  Is  entitled  to  notice  at  all,  and  the  sham 
and  deceptive  proceeding  had  better  be  omit- 
ted  altogether.  It  would  l>e  like  saying  to 
tilie  par^,  'Appear  and  yon  shall  be  li^rd,* 
and.  when  he  has  appeared,  saying,  'Your  ap- 
pearance shall  not  be  recognized,  and  you 
■ban  not  be  heard."*  The  above  language 
was  quoted  and  approved  by  this  court  In 
McCIatcby  v.  Superior  Court,  119  OaL  410,  51 
Pae.  606.  39  L.  R.  A.  69,  and  Foley  v.  Koley, 
120  CaL  40,  52  Pac.  122.  65  Am.  St  Rep.  147. 
In  the  latter  case  it  was  held  that  the  court 
had  no  power  to  strike  out  defendant's  de- 
murrer as  a  punishment  for  contempt  In  re- 
fusing to  pay  alimony.  In  the  opinion  It  Is 
■aid:  "While  the  general  remedial  power  of 
a  court  of  equity  to  take  all  proper  measures 
to  coerce  respect  and  obedience  to  Its  lawful 
orders  has  always  been  recognized  to  the 
extent  that  a  party  In  default  may  Justly 
be  denied  the  right  to  have  any  afilrmaUve 
actlw  of  the  court  sought  by  him  until  he 
sbaU  have  purged  himself  of  his  coutempt 
that  power  has  never  extended  to  a  point 
that  would  anthorlze  a  denial  to  a  party  of 
tbe  right  to  be  heard  in  defense  to  any  af- 
firmative Judgment  proposed  to  be  taken 
against  him  whereby  he  would  be  deprived 
of  any  substantive  right  of  person  or  prop- 
er^." The  court.  In  making  the  order,  ex- 
ceeded Its  Jurisdiction,  and  there  is  no  other 
plain,  speedy,  and  adequate  remedy.  Xo 
Judgment  was  entered,  and  there  does  not 
appear  to  be  any  right  of  appeal  from  the  or- 
der. *'Any  departure  from  those  recognized 
and  established  requirements  of  law,  how- 
ever close  the  ai^tarent  adherence  to  mere 
form  in  method  of  procedure,  which  has  tbe 
elTect  to  deprive  one  of  a  constitutional  right 
is  as  much  an  excess  of  Jurisdiction  as  where 
there  is  an  inceptive  lack  of  power."  Mc- 
datchy  T.  Superior  Court,  supra.  Also,  see 
Schwan  t,  Superior  court,  Ul'GaL  112.  43 


Faa  680;  Tomsky  t.  Bnperlor  Court  ISl 
Cal.  623,  63  Paa  102a  And  the  petitioner  la 
a  party  beneficially  Interested  within  the 
meaning  of  Code  ar.  Proc.  |  10G9.  He  has 
filed  an  answer.  In  which  be  asks  for  a  par* 
titlon  of  the  property.  In  such  case  all  the 
parties  are  actors,  and  interested  in  the  pro- 
ceeding. Senter  t.  De  Bemal.  88  OaL  642; 
Grant  T.  Murphy,  116  CaL  427,  48  Pac  481« 
65  Am.  St  Rep.  1S& 

We  advise  that  tbe  ordor  be  set  aside  and 
annulled. 

We  concur:  CmpMAN,  a;  HATKES,  C 

PER  CURIAM.  For  the  reasons  ffiven  In 
the  foregoing  opinion,  the  order  Is  sat  aslda 
and  annulled. 

'  (138  Cal.  866) 

PEOPLE  T.  GONZALES  et  al.  (Or.  847.)  s 
(Supreme  Court  of  California.  June  25,  1902.) 

MURDER  —  CONFESSIONS  — CODEFENDANTS  — 
EVIDENCE— BILL  OF  EXCEPTIONa-BHTTLB- 
UENT— FAILURE  TO  GIVE  NOTICE. 

1.  Defendant  accoaed  ot  murder,  was  kept 
Id  jail  for  a  month  without  beiu^  permitted 
advice  of  counsel  and  withoat  pretimmary  ex- 
amiuation;  heiog  visited  ouce  or  twice  a  day 
by  tbe  stieriff,  who  told  blm  he  had  better  tell 
the  truth,  that  a  former  statement  denying 
puilt  was  untrue,  that  tlicre  waa  evidence  tend- 
ing to  implicate  him  'in  the  crime,  and  that  he 
(tbe  aheriff)  believed  accDsed  was  implicated, 
but  would  do  what  he  couid  for  him  if  he 
woald  tell  the  truth.  Beld,  that  defendant's 
statement  made  under  these  circumstances  was 
not  free  and  voluutary,  and  ttunild  have  been 
excluded. 

2.  Defendant,  accused  of.  murder,  stated  that 
some  time  before  the  marder  his  codefendant 
bad  broached  the  subject  of  killing  deceased 
for  bis  money.  On  the  uight  of  the  killing, 
defeudaut  was  playing  canis  with  deceased 
in  the  tatter'a  sniooa,  when  his  codefendant 
came  is,  and  drinks  were  ordered;  aod  as 
deceased  was  bending  over  behind  tbe  bar  tbe 
codefendant  strucli  bim  with  a  rifle,  and  after- 
wards shot  bim.  Defendant  claimed  not  to 
have  kuowu  that  his  codefendant  was  about 
to  kill  deceased,  but,  after  the  klllius,  assist- 
ed in  searching  the  house  for  money,  which 
was  found  and  taken,  and  in  puttiug  blank- 
ets saturated  with  kerosene  over  the  body  and 
burning  them.  Beld  not  to  be  exculpatory  in 
character,  so  as  to  be  admissibly  though  not 
free  and  voluntary. 

3.  Where  two  defendants  were  tried  jointly, 
evidence  by  third  parties  of  a  etaternent  made 
by  one  defendant  tending  to  inculpate  both,  but 
inadmissible  as  to  the  maker  because  not  vol- 
nntaiT,  is  hearsay  as  to  the  other. 

4.  Two  defendants  were  jointly  tried  for  mur- 
der,— tbe  same  counsel  actiiig  for  both, — and 
a  statement  of  one  defendant  was  erroneously 
admitted  over  the  objection  that  it  was  not 
voluntary.  This  was  the  only  objection  made, 
thougti  as  to  the  other  defendant  the  state- 
ment was  objectionable  only  because  It  was 
hearsay.  Beld,  that  on  appeal  the  tatter  de- 
fendant was  not  preclodea  from  taking  ad- 
vantage of  the  error  because  there  was  no  ob- 
jection on  the  ground  of  hearsay,  but  that 
both  defendants  were  entitled  to  take  advan- 
tage of  the  objection  made. 

o.  Where  two  days'  notice  of  the  settlement 
of  the  blU  of  exceptions  in  a  criminal  case  was 
not  given  the  district  attorney,  as  required  by 


1  RetaeorlBB  dented  Jaly  K,  IKO. 

f  S.  See  Criminal  Law,  voL  U,  Ont  Dig.  i  ICQl 
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Pen.  Code.  SS  HIT,  1174,  bnt  te  was  given 
an  opportunity  to  propose  amendments,  and 
actually  did  so,  and  an  excase  for  failure  to 
give  notice  was  prraented,  which  woa  satla- 
factory  to  the  trial  judge,  the  court  will  not 
refuse  to  coDsider  the  bill  hecattae  of  the  fail- 
ure to  give  notice. 

In  banc.  Appeal  from  superiw  court.  Ban 
Benito  county;  M.  T.  Doollng,  Judge. 

Juan  Oonzalee  and  another  were  convicted 
of  murder,  and  appeal.  Beversed. 

W.  H.  Scott  and  T.  H.  Donovan,  for  appel- 
lants. TIrey  L.  Ford.  Atty.  Gen.,  A.  A. 
Moore,  Jr.,  Dep.  Atty.  Gen.,  and  John  L. 
Hudner,  Diet.  Atty.,  for  the  People. 

HKNSHAW,  J.  The  defendants,  Jointly 
tried,  were  convicted  of  the  murder  of  An- 
tonio Ruiz,  and  sentence  of  death  p»nunuiced 
against  them.  From  the  Judgment,  and  from 
the  order  of  the  court  denying  them  a  new 
th^  prosecute  their  appeals. 

The  court  admitted  In  evidence  dedarattons 
made  by  the  defendant  Oota.  Cota's  state- 
ment was  given  under  tiie  following  condi- 
tions: He  had  been  arrested  and  placed  in 
tbe  county  Jail.  He  was  there  detained  for  a 
month  without  being  permitted  the  advice  of 
counsel,  and  wlttiont  being  put  upon  his  pre- 
liminary examination.  When  first  arrested 
he  had  made  a  statement  to  the  ebariff  and 
the  district  attorney,  denying  all  knowledge 
of  the  crime.  During  this  term  of  Imprison- 
ment he  was  visited  by  the  sheriff  once,  and 
sometimes  twice,  a  day,  and,  by  the  sherifTs 
own  testimony,  told  that  "he  bad  better  come 
out  and  tell  the  truth";  that  the  statonent 
he  had  formerly  made  was  not  true;  that 
It  would  be  better  for  him  to  t^l  fhe  truth; 
that  he  (the  sheriff)  believed  that  he  was  Im- 
plicated In  the  cchne,— had  evidence  tending 
to  Implicate  him  In  It,— and  did  not  believe 
his  denial.  Cota  finally  agreed  to  make  a 
statement  to  the  dlst^ct  attorn^,  saying: 
"I  will  have  to  do  It  later.  I  might  as  well 
do  It  now."  Brought  before  the  district  at- 
torney, where  were  present,  besides  that  offi- 
cial, the  sheriff,  the  Jailer,  the  stenographic 
reporter,  the  Interpreter,  and  others,  he  was 
asked  the  dtetrlct  attorney  U  he  under- 
stood that  the  statement  which  he  was  about 
to  make  might  be  used  against  him.  He  an- 
swered that  be  did.  He  further  said  that  he 
was  willing  to  take  the  consequences,  and 
made  the  statement  willingly.  He  was  re- 
peatedly admonished  to  tell  the  truth.  Asked 
If  any  promise  had  been  held  out  to  him  as 
an  inducement;  bis  answer  was  "tliat  the  only 
thing  that  had  been  held  .out  to  him  was  that 
the  sheriff  would  do  whatever  he  could  for 
him."  Asked  If  the  shalff  had  promised  him 
anything  for  telling  the  truth,  he  answered, 
"No;  be  Just  said  he  would  do  whatever  he 
could  for  me."  It  Is  not  denied  that  this  as- 
surance or  promise  by  the  sheriff  was  held 
out  to  him.  Upon  this  showing,  Ctrta's  dec- 
laration, as  testified  to  by  the  sheriff  and  the 
interpreter,  was  admitted  In  evidence.  Ruiz, 
the  murdered  man,  kept  a  wayside  saloon. 


Accordhig  to  the  sheriff  and  Interpreter,  Cota 
said  that,  about  a  month  before  the  murder 
of  Ruiz,  Oonsales,  bis  codefendant,  had 
broached  the  subject  of  killing  him  for  the 
purpose  of  getting  his  money.  Upon  the 
night  of  the  homicide,  Cota  had  been  .playlns 
cards  wltti  Buis,  when  Gonzales  came  In. 
Drinks  were  ordered,  and,  while  Rnls  was 
bending  oyer  behind  the  bar,  Gonzales  struck 
him  over  the  head  with  a  rtfle,  and  then  sbot 
him  to  death  with  the  lume  weapon.  Cota 
denied  that  he  knew  Oonamles  was  about  to 
do  the  deed,  but  he  admits  that  he  took  part 
wl  Gonaales  In  the  occurrences  which  fid- 
lowed.  They  searched  the  house  for  money, 
and  found  It  They  rilled  the  pockets  of  the 
dead  man.  Th^  dragged  the  body  Into  an 
adjoining  room.  They  heaped  blanketo  upmi 
It,  and  saturated  the  blankets  with  coal  oil 
and  set  ttiem  on  fire.  They  went  off  together 
and  hid  the  rifle.  They  divided  the  money, 
and  they  rode  away  together  upon  a  single 
horse. 

It  scarcely  needs  reasoning  to  ^w  that 
a  statement  extorted  as  was  this  one  Is  not 
the  txeCt  voluntary  statement  wbl<di  titte  law 
contemplates  shall  alone  be  admissible.  Cota 
had  been  kept  In  solitary  conflnonent,  had 
beei  without  the  aid  or  advice  of  counaei,  and 
had  been  dally  Importuned  to  speak  the 
truth;  being  told  that  the  evldoice  In  the 
hands  of  the  peace  offlctn  Inculpated  him. 
and  that  his  denial  of  compU^ty  In  the  crime 
was  false.  He  was  assured  by  the  sheriff 
that  If  he  spoke  the  tmtii  the  sheriff  would 
do  whatever  he  could  for  him,  and  was  told 
'*that  he  had  bettor  come  out  and  tell  tiie 
truth."  That  Inducements  and  promises  were 
thus  held  out,  sufficient  to  destroy  the  volun- 
tary nature  of  the  statement,  admits  of  no 
doubt;  and  the  statement  amounting  to  an 
admission  or  confession  of  guilt,  was  there- 
fore clearly  inadmissible.  Against  this,  how- 
ever, the  respondent  and  the  trial  court  took 
the  view  that  It  was  In  no  sense  Inculpatory  of 
defendant  Cota,  bnt  was  exculpatory,  and  serv- 
ed otdy  to  bring  home  the  guilt  of  the  crime 
to  the  codefendant,  Gonzales.  The  reading 
of  the  statement  forbids- such  a  construction. 
That  It  tended  to  connect  the  defendant  Cota 
with  the  crime,  notwithstanding  bis  denial 
that  he  knew  beforetlme  that  It  was  to  be 
committed,  la  too  plain  for  commit.  It  bore 
with  almost  the  same  weight  against  Cota 
that  It  did  against  Gonzales.  But  when  con- 
sideration is  had  to  the  appeal  of  Gonzales, 
the  argument  of  counsel  that  the  statement 
does  not  tend  to  incriminate  Cota,  but  only 
Gonzales,  Is  self-destructive,  Bememberingv 
that  it  Is  not  Cota  who  gives  this  testimony 
at  the  trial,  but  other  witnesses  who  are  tes- 
tifying to  what  Cota  has  said,  it  amounts  to 
charging  and  attempting  to  convict  Gonzales 
upon  the  merest  hearsay  evidence.  It  is  true 
that  the  Judge  properly  instructed  the  Jury 
that  the  declarations  of  one  defendant  could 
not  be  considered  by  the  Jury  as  evidence 
against  the  other.   It  Is  true,  also,  that  a 
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specific  pbJecti<Hi  to  the  Introduction  of  the 
evidence  upon  the  ground  that  it  was  hear- 
say and  prejudicial  to  Ckmzales  was  not  made. 
But  the  defendants  were  Jointly  tried,  and 
were  represented  upon  the  trial  by  the  same 
counsel,  and  the  objections  which  were  taken 
to  the  introduction  of  the  evldwce  seem 
throughout  to  haTe  been  taken  generally,  and 
tor  the  mutual  advantage  of  both.  U^der  the 
Tlew  of  the  court  and  respondent's  counsel 
that  Cota's  statements  were  admissible  in  evi- 
dence, even  If  not  freely  made,  because  they 
tended  to  exculpate  and  not  inculpate  him, 
the  logk-al  result  must  obtain  that  the  prose- 
cution was  offering  hearsay  evidence  favor- 
able to  one  defendant  in  Its  effort  to  convict 
the  other  upon  Inadmissible  testimony.  The 
fpromid  of  objection  urged  to  the  admission 
of  the  evidence,  wliich  ground  we  must  con- 
clude was  urged  equally  for  the  benefit  of 
both  defendants,  being  a  ground  well  taken, 
It  would  be  the  extreme  of  hardship  In  a 
capital  case  to  deny  Gonzales  the  benefit  of 
this  exertion  upon  the  very  technical  ruling 
that  the  evidence  as  to  blm  was  objectionable 
cmly'  because  it  was  hearsay,  and  that  this 
particolar  ground  of  objection  was  not  urged 
in  his  behalf.  The  gravity  of  the  case  and 
the  manifest  injury  worked  to  Gonzales  by 
tile  admission  of  Cota's  statement  demand 
that  this  court  should  not  be  astute  in  finding 
reasons  for  upholding  a  verdict  of  death  thus 
obtained. 

A  prdimiuary  objection  to  the  considera- 
tion of  the  bill  of  exceptions  pr^ented  with 
the  appeal  is  made  by  the  respondent  upon 
the  ground  that  the  two-days  notice  required 
to  be  given  to  the  district  attorney  by  sections 
1171  and  1174  of  the  Penal  Code  was  not  in 
fact  given.  The  district  attorney  at  the  time 
of  the  settlement  of  the  proposed  bill  of  ex- 
ceptions urged  his  objection  to  tlie  settlement 
of  tbe  bill  upon  the  ground  stated,  and  reserv- 
ed bis  exception  to  the  order  of  the  court 
ovoTuIing  bis  objection.  The  cases  are  nu- 
merous wh^e  this  court,  by  mandate,  has  de- 
clined to  Interf^e  with  the  determlnatioD  of 
the  trial  court  for  a  refusal  to  settle  the  bill 
of  exceptions  by  reason  of  the  omission  to 
give  the  required  notice.  Thus,  without  cit- 
ing other  authorities.  In  People  t.  Spragne,  53 
CaL  422,  it  Is  said:  "Another  circumstance 
made  It  the  duty  of  the  judge  to  refuse  to  coi^ 
aider  the  bfils  proposed  by  the  defendant 
No  notice  was  given  to  the  district  attorn^ 
of  defendant's  intention  to  present  either  of 
the  two  drafts  as  required  by  section  1171  of 
the  Penal  Code."  But  upon  the  other  hand, 
where  the  Judge,  In  the  exercise  of  his  dis- 
cretion, has  seen  fit  to  settle  such  a  bill,  tbis 
court,  except  under  a  showing  of  plain  abuse 
and  Injury,  will  not  reconsider  the  trial  courfs 
mUng.  In  this  case  a  showing  was  made 
In  excuse  for  the  failure  to  give  notice  which 
was  satisfactory  to  the  trial  court,  and,  in 
addition,  b^ore  the  actual  settlement  of  the 
bill  the  district  attorney  was  given  ample 
opportunity  to  propose  amendments  thereto, 


m 

and  in  fact  did  so.  No  injury,  therefore,  did 
result  or  could  have  resulted  to  the  state  from 
the  failure  complained  of. 

The  judgments  and  (urders  appealed  from 
are  reversed,  and  the  cause,  as  to  eacb  and 
both  of  the  defendants,  is  remanded  for  a  new 
trlaL 

We  concur:  McFABLAND.  J.;  TSMPLE^ 
J.;  HABRI80N,  J.;  VAN  DKKB,  J. 


(187  Cal.  U 

.  BlATHAUi  T.  EPPINODB  et  aL    (L.  A. 

(Supreme  Court  of  California.    July  7,  19(S.) 

UORTaAQBS— TRUST  DEBD— ACTIOH  TO  FOBB- 
CliOSB-INJUNCnON-^CXUIFTANCS 
OF  TRUST— BSTOPPBU 

1.  Plaintiff  executed  bia  note,  and  a  trust 
deed  secnriiiK  the  note,  to  defendant  £j.  The 
deed  authorized  E.,  as  trustee,  to  sell  the 
land  to  pay  the  note,  and  execute  a  deed 
therefor.  After  the  note  was  due,  B.  filed 
a  complaint  alleging  that  eucfa  deed  was  a 
mortgage,  and  that  he  had  never  accepted  the 
trust,  and  praying  a  foreclosure.  Thereafter 
B.  asstguea  the  note  to  defendant  F..  and. 
without  dismisriug  such  action,  proceeded  to 
Bell  the  property  as  trustee  under  the  deed. 
Held,  that  the  pendency  of  such  action  was 
not  ground  tor  enjoining  the  sale. 

2.  where  the  trustee  authorized  by  a  deed 
to  sell  land  proceeds  to  sell  thereunder,  it  con- 
stitutes an  acceptance  of  the  trust. 

3.  Where  a  trust  deed  to  secure  a  note  nam- 
ed the  pavee  of  the  note  as  trustee,  and  au- 
thorized him  to  sell  the  land,  the  fact  that  be 
commenced  an  action,  alleging  the  deed  to  be 
a  mortgage,  and  that  he  bad  not  accepted  the 
trust,  does  not  estop  him  from  acting  as  trus- 
tee, and  selling  the  land  as  such. 

Commissioners'  decision.  D^artment  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
cotmty;  £.  P.  Unangst,  Judge. 

Action  by  II.  A.  Mayhall  against  H.  Bp- 
pinger,  Jr.,  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Afi9rmed. 

8.  M.  Swlnnerton,  for  appellant  Q.  &  A. 
Webster,  for  respcmdenta. 

CHIPMAN,  0.  Defoadants  demurred  to 
plaintiff's  complaint  for  want  of  facts  anffl- 
dfst  to  constlttite  a  cause  of  action.  The  de- 
murrer was  sustained,  and,  plaintiff  declining 
to  amend,  defendants  bad  judgment,  tzom 
wblch  plaintiff  appeals. 

It  is,  allied  In  the  complaint  that  plaintiff 
executed  and  delivered  to  defendant  H.  Efp- 
plnger,  Jr..  his  promissory  note,  and  at  the 
same  time  executed  to  said  defendant  a  trust 
deed  to  certain  land  to  secure,  the  payment 
of  said  note;  that,  after  the  maturity  of  the 
note,  ISpplnger  commenced  an  action  by  a 
verified  complaint  i^Inst  this  plaintiff  and 
his  wife,  alleging  therein  that  said  deed  was 
given  as  a  mortgage;  tbat  In  tbe  prayer 
Bpplnger  asked  that  tbe  defendants  therein 
be  foreclosed  of  their  right  of  redemption  In 
said  premises;  that  In  an  amended  complaint 
In  said  action  said  Bpplnger  alleged  as  fol- 


pigiti^ed  by  Google 


490 


60  PACIFIC 


BBPOBTEB. 


(CaL 


lows:  "That  the  said  so-called  trust  deed  Is 
incompetent  and  defective,  In  that  the  same 
designates  no  person  as  party  of  the  third 
part  herein,  and  by  the  terms  of  said  Instru- 
ment there  is  no  person  given  power  to  re- 
quest, asli  for,  or  demand  the  sale  of  said 
premises  to  satisfy  the  claim  of  plaintiff;  that 
the  plaintifF  did  not  accept  the  trust  herein 
mentioned,  but  received  the  same  only  as  se- 
curity for  the  payment  of  the  note  aforesaid." 
The  complaint  in  the  present  action  proceeds: 
"That  said  Eppinger,  trustee  named  in  said 
trust  deed,  has  wholly  denied  and  repudiated 
the  trust  named  In  said  trust  deed;  that  the 
action  so  commenced  by  H.  Eppinger.  Jr., 
against  this  plaintiff  and  wife  is  still  pend- 
ing"; that  since  dling  the  complaint  Eppinger 
has  assigned  the  note  to  defendant  Frost.  It 
Is  alleged  that  Eppinger's  suit  to  foreclose 
was  commenced  March  23,  1898,  and  that  on 
August  20,  1808,  "claiming  to  act  under  the 
authority  of  said  trust  deed,  and  claiming  to 
be  the  owner  in  fee  of  the  lands  described  In 
said  trust  deed,  he  advertised  said  lauds  for 
sale  at  public  auction  on  the  21tb  day  of  Oc- 
tober. 1898."  It  is  alleged  that  Eppinger 
will  sell  said  lands  and  execute  a  deed  there- 
for unless  restrained  by  the  court,  and  that 
such  deed  will  be  a  cloud  on  plaintiff's  title. 
The  prayer  Is  for  judgment  that  said  Ep- 
pinger and  Frost  are  not,  nor  is  either  of 
them,  owner  of  said  lands  "in  fee  nor  trust, 
nor  as  trustees  nor  as  beQeflclarles";  that  de- 
fendants be  restrained  from  asserting  any 
title  as  owners  or  trustees  or  beneficiaries; 
that  Eppinger  be  restrained  from  selling  said 
lands;  and  for  general  relief.  Appended  to 
the  complaint  is  a  copy  of  the  complaint  re- 
ferred to  in  the  action  brought  by  Eppinger 
to  foreclose  said  deed  of  trust,  including  a 
copy  of  said  deed  of  trust.  The  deed  pur- 
ports to  be  between  plaintiff,  Mayhall,  wid- 
ower, party  of  the  first  part,  and  defendant 
H.  Eppinger,  Jr.,  party  of  the  second  part, 

"and    part .  .  of  the  third 

part."  It  recites  that  Mayhall  has  executed 
his  note  to  Eppinger,  referred  to  In  plalntlfTs 
complaint,  and  that  to  secure  the  payment  of 
the  same  the  first  party,  Mayhall,  has  con- 
veyed to  second  party,  Eppinger,  the  prem- 
ises, and  authorizes  said  second  party  to  con- 
vey the  premises  "upon  the  trusts  and  confi- 
dences hereinafter  expressed":  First,  to  pay 
•  all  liens  subsisting  or  that  may  hereafter  suty- 
Blst  upon  the  premises;  second,  all  sums  that 
may  be  due  Eppinger  or  the  holder  of  said 
note,  and  all  sums  paid  to  discharge  any  In- 
cmnbrances  on  the  land.  Then  follows  a 
clause  that,  In  the  event  of  the  sale  of  said 
premises  and  the  execution  of  a  deed  therefor 
"under  these  trusts,"  the  recitals  of  default 
and  publication  shall  be  conclusive  proof  of 
such  default  and  of  due  publication  of  such 
notice,  etc.  The  unusual  feature  of  the  deed 
of  trust  Is  In  conveying  the  title  to  the  cred- 
itor of  the  grantor,  or  payee  of  the  note,  and 
making  him  trustee  and  bencflcinry.  The 
deed  of  trust,  however,  does  this  plainly 


enough,  and  no  other  person  to  Inentloned  as 

grantee  or  trustee. 

Appellant  contends  that  Eppinger,  having 
sworn  to  a  complaint  In  which  he  "alleged 
that  he  never  accepted  the  trust,  cannot,  as 
a  beneficiary,  claim  any  benefit  thereunder." 
1  Perry,  Trusts  (2d  Ed.)  p.  327,  §  259,  and 
Armstrong  v.  Morrill,  14  Wall.  138.  20  L.  Ed. 
765,  are  cited  to  the  proposition  that  .  In  an 
fi-^iirofso  tri'st  no  title  vests  in  the  trustee  until 
the  trust  Is  accepted.  Appellant  invites  at- 
iL.uii^ii  10  tue  lact  ttiat  the  trustee  and  hene- 
ficiary  went  before  a  court  of  equity  by  an 
action  to  foreclose  the  trust  deed  as  a  mort- 
gage, and  disclaimed  that  he  is  a  trustee, 
and,  while  that  action  Is  pending,  attempted 
to  sell  the  land  nnder  the  provisions  of  the 
deed  of  trust.  Felton  v.  Le  Breton,  92  Cal. 
^7,  28  Pac.  490,  Is  cited  as  decisive  of  the 
case.  It  was  there  decided  that  the  grantee 
may  treat  the  deed  as  a  mortgage,  and  may 
go  into  a  court  of  equity  and  have  foreclosure 
and  sale  under  its  decree,  and  that  is  wliat 
was  done  in  that  case.  The  question  here  Is 
not  as  to  the  right  of  the  trustee  to  foreclose. 
Instead  of  selling  under  the  power  given  In 
the  deed,  bnt  whether,  having  brought  his  ac- 
tion by  filing  a  complaint,  he  may  cease  to 
pursue  that  remedy  further,  and,  pending  the 
action,  proceed  to  sell  as  though  no  action 
were  pending.  Felton  v.  Le  Breton  does  not 
help  us  to  solve  this  question.  The  sale  nn- 
der the  power  given  would  be  a  bar  to  all 
further  proceedings  In  the  foreclosure  suit. 
There  Is  nothing  In  plaintiffs  complaint  to 
show  that  he  would  be  Injured  In  any  way 
by  the  sale.  It  does  not  appear  that  a  sum- 
mons was  ever  served  In  the  action  brought 
by  Eppinger,  or  that  he  intends  to  prosecute 
that  suit  to  judgment,  or  that  plaintiff.  May- 
hall, desires  btm  to  do  so.  ■ .  The  allegation  In 
the  complaint  to  foreclose  the  deed  of  trust, 
quoted  above,  was  not  necessary  to  the  right 
to  foreclose  the  deed  as  a  mortgage.  There 
was  no  necessity  for  repudiating  the  trust 
We  can  discover  no  ground  for  the  exercise 
of  the  equity  powers  of  the  court  to  restrain 
a  sale  authorized  by  plaintltTs  own  deed,  un- 
less It  be  the  single  fact  that  the  action  of 
Eppinger  against  plaintiff  Is  pending,  and 
this  we  do  not  think  sufficient 

It  is  said  by  appellant  that  the  allegations 
in  Eppinger's  complaint  estop  him  from  now 
asserting  that  he  is  a  trustee  under  the  deed. 
The  answer  Is  that  the  elements  of  an  es- 
toppel are  not  set  forth  In  plaintiff's  cooi- 
plalnt  and  do  not  appear,  so  far  as  dlBclosed, 
by  the  complaint  and  Its  exhibits.  It  is  quite 
probable  that  Eppinger  discovered  after  he 
bad  filed  his  complaint  that  he  had  miscon- 
ceived the  meaning  of  the  deed  and  his  rights 
dnder  it,  and  thereupon  concluded  to  go  no 
further  with  his  action,  but  proceed,  rath- 
er, to  sell  as  trustee  under  his  deed.  This 
we  think  he  could  do  without  having  first 
dismissed  the  action,  and  bis  proceeding  to 
act  as  trustee  is  an  acceptance  of  the  trust. 
If  he  had  carried  bis  suit  to  judgment,  plain- 
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tiff  would  have  a  mnch  stronger  case.  But 
as  the  facts  now  appear,  we  think  the  de- 
murrer was  rightly  sustained. 
The  Judgment  should  be  affirmed. 

We  concur:    GRAY,  C;  HAYNBS,  G. 

PEB  CUBIAM.  For  the  reasons  glv^  In 
the  forcing  oplDlon,  the  judgment  Is  aflBrm- 
ed. 

(13S  Cal.  St) 

BARNES  T.  BERENDES  et  al.   (S.  F.  2,228.) 

(Supreme  Court  of  California.    July  3,  1902.) 

HUISANCBS  —  OBSTRUCTION  TO  BUILDINQS  — 
BUIUIINO  LEANING  OVBR  LOT— RIGHTS  OF 
LOT  OWNER— MEASURE  OF  DAMAGES— LOSS 
OF  PROFITS  IN  BUSINESS. 

1.  Where  the  walls  ol  a  building  lean  over 
a  lot  BO  as  to  be  an  obstructioo  to  the  ere<v 
tiou  of  a  bnildiug  flush  with  the  line  of  the 
lot,  the  lot  owner  is  entitled  to  have  the  ob- 
structioD  abated  as  -a  noisauce. 

2.  Where  a  building  leaned  over  an  adjoiu- 
iug  lot  and  obstructed  the  erection  of  a  fac- 
tory on  the  lot  by  the  owner  thereof,  but  such 
owner  erected  a  temporary  building  on  the 
back  of  his  lot,  which  did  not  iuterfere  with 
the  erection  of  bis  factory,  and  opened  up 
aud  conducted  his  business  therein  before  the 
factory  could  have  been  completed  even  if  the 
obstractioD  had  not  existed,  it  was  improper 
to  allow  loss  of  profits  as  dnmages. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Frank  J. 
Murasky,  Judge. 

Action  by  Arthur  Barnes  against  Emma  A. 
Blendes  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  order  deny- 
ing defendants'  motion  for  a  new  trial,  they 
appeal  Reversed. 

William  J.  Herrln,  for  appellants.  Lent  Jk 
Hunq»hr^,  for  respondent. 

PER  CURIAM.  Plaintiff  brought  the  ac- 
tion to  abate  a  Dul8t;nce  and  for  damages. 
He  had  Judgment  abating  the  alleged  nui- 
sance and  for  $1,460  damages.  It  appears 
from  the  findings  supported  by  the  evidence 
that  plaintiff  was  engaged  in  manufacturing 
a  machine  called  a  "stump  puller,"  in  Sau 
Francisco,  In  the  vicinity  of  the  comer  of 
Zee  and  Bryant  streets.  His  shop  was  de- 
stroyed by  fire  July  4,  1898.  In  the  hitter 
part  of  July  he  purchased  a  lot  adjoining 
defendant's  lot  on  Zoe  street,  not  far  from 
his  former  place  of  business,  on  which  to 
erect  a  building  for  the  purpose  of  resuming 
the  said  business  therein.  Early  in  August 
he  commenced  the  construction  of  a  building 
on  this  lot  in  which  to  manufacture  said  ma- 
chines. He  soon  discovered  that  defendant's 
buildings  on  her  adjoining  lot  leaned  over  his 
lot  In  some  places  as  much  as  three  inches, 
although  the  foundations  of  her  buildings  did 
not  encroach  on  plaintiff's  lot;  upon  being 
notified  of  the  obstruction,  defendant  prom- 
ised to  remove  it.  and  plaintiff  built  the  foun- 
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datlons  for  his  nevF  building,  which  he  com- 
pleted about  August  2&th,  but  could  go  no 
further  without  yielding  three  Inches  of  bis 
lot  to  defendant,  and,  as  she  then  refused 
to  remove  the  obstruction,  plaintiff  erected  a 
teznporary  building  on  the  rear  of  his  lot,  set 
his  machinery  In  this  building,  and  had  it 
In  place  ready  for  business  September  27, 
1898.  Among  other  Items  of  damage  allow- 
ed by  the  court  was  $45  per  day  for  20  days 
as  profits  of  the  business  which  plaintiff 
would  have  made  had  defendant  not  ob- 
structed plaintiff  In  the  erection  of  the  per- 
manent building.  The  principal  pohit  in  the 
case,  raised  on  demurrer  and  on  objections 
to  the  evidence,  was  that  such  damages  were 
speculative,  conjectural,  uncertain,  and  too 
remote.  The  view  we  take  of  the  evidence 
makes  It  unnecessary  to  consider  this  ques- 
tion. Plaintiff  testified  that  the  foundations 
to  his  permanent  building  were  about  flnlsli- 
ed  on  August  29,  1898,  when  he  was  stopped 
from  further  proceeding  with  the  building. 
He  intended  to  erect  a  two-story  building, 
and  he  testified  that  be  could  have  finished 
it  In  60  days,  so  as  to  be  ready  for  occupancy 
about  November  1st.  He  said  his  Intention 
was  to  finish  the  lower  portion  so  as  to  util- 
ize it  for  a  shop,  and  tliat  the  temporary 
building  on  the  rear  of  the  lot  would  not  In- 
terfere with  the  proposed  main  building,  and 
that  he  did  not  Intend  to  remain  in  the  tem- 
porary building.  "The  Court:  Your  building 
was  burned  on  the  4th  of  July,  was  It  not? 
A.  Yes,  sir.  Q.  And  you  began  the  erection 
of  this  new  building  on  the  28th  day  of  Au- 
gust? A.  29th.  •  •  *  Q.  Suppose  yon 
had  not  been  obstructed  in  the  erection  of 
this  building,  when  would  you  have  been 
ready  to  begin  business  again?  A.  I  think 
about  in  six  weeks — a  month  or  six  weeks — 
we  could  have  got  the  building  far  enough 
along  to  put  the  machines  in  and  commence 
to  work  there  before  the  building  was  com- 
plete. That  was  my  intention."  Again,  he 
answered,  *'I  think  In  about  six  weeks  we 
would  have  been  able  to  get  things  straight- 
ened out  to  commence  business."  It  thus 
appears  that  plaintiff  could  not  have  been 
prepared  to  manufacture  his  machines  short 
of  42  days  from  August  29th,  even  If  defend- 
ant had  interposed  no  obstructions  to  the 
work;  and  this  would  have  brought  the  time 
later  than  September  27th,  when  plaintiff  re- 
sumed work  in  his  temporary  building.  Un- 
der such  a  state  of  facts  It  cannot  be  said 
that  the  delay  In  the  manufacture  of  his  ma; 
chines— between  August  29th  and  September 
27th— was  caused  by  defendant.  He  did  In 
fact  fully  resume  bis  business  not  only  with- 
in the  time,  but  sooner  than  be  could  have 
done  so  had  there  been  no  obstruction  offered 
by  defendant.  We  con  find  no  warrant  in 
the  evidence  for  allowing  for  profits  for  20 
doys,  or  any  other  number  of  days,  even  if 
it  be  admitted— which  is  stoutly  denied— 
that  the  damages  could  be  measured  by  tlie 
loss  of  profits  in  the  business.  The  evidence 
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allowed  that  defendant  Is  malntaiQing  a  nui- 
sance by  whicb  plaJntlll  Is  denied  the  free 
use  of  bia  property,  and  the  judgment  that 
the  obstruction  be  removed  and  the  Dulsacce 
abated  was  Justified.  Bat  the  court  erred  In 
Its  finding  and  Judgment  as  to  the  damages. 
That  plaintiff  Is  entitled  to  some  damage 
must  be  conceded,  but,  as  we  cannot  foresee 
what  the  evidence  will  disclose  In  anotber 
trial,  we  are  not  In  a  position  to  suggest  the 
true  measure  of  damage  to  which  plaintiff 
la  entlUed. 

The  Judgment  and  turdet  are  nrwaedt  and 
the  cause  remanded. 


OU  Gal.  660) 

PEOPLB  V.  ALMENDARSa.    (Or.  849.) 

(Bapreme  Conrt  of  California.   Jnne  25,  1002.) 

CRIMINAL  LAW— BILL  OF  EXCETPTIONS— FAIL- 
DRB  TO  SBTTLB^BFFBCT, 

1.  A  bill  Of  exceptioiis  upou  appeal  Id  a 
criminal  case  wiJt.  be  considered,  altooagh  the 
trial  judge  refused  to  settle  the  bill  because  the 
statutory  time  for  settlement  had  expired  when 
It  was  presented  to  him. 

In  banc.  Appeal  from  superior  court,  San 
niego  county;  N.  H.  Conklln,  Judge. 

Gertrudes  Almendares  was  convicted  of 
murder  In  the  first  degree,  and  appeals.  Af- 
firmed. 

L.  B.  Dadmnn  and  EL  A.  Jerauld,  for  ai»- 
pdlant  Tlrey  U  Ford,  for  the  Peoide^ 

OABOUTTB,  J.  The  defendant  has  been 
convicted  of  the  crime  of  murder,  and  sen- 
tenced to  suffer  capltol  punishment  The 
court  is  greatly  embarrassed  In  the  constd- 
antlon  of  the  a[>peal  by  reason  of  the  fact 
that  there  Is  no  brief  upon  file  upon  the  part 
of  the  defendant.  Again,  the  trial  Judge 
refused  to  settle  the  bill  of  exceptions  pre- 
sented by  defendant  upon  his  appeal  from  the 
order  denying  a  motion  for  a  new  trial,  baa- 
ing his  refusal  upon  the  ground  that  the  bill 
was  not  presented  In  time.  This  court  has 
often  held  that  it  will  consider  a  blU  of  ex- 
ceptions settled  up<Hi  appeal  in  a  criminal 
case  upon  the  part  of  a  defendant,  evax 
though  the  statutory  time  tot  Its  preaentatioD 
to  the  trial  Judge  for  settiement  bad  expired 
when  it  was  presented;  and  In  this  case, 
while  the  law,  upon  tbe  showing  made,  Jua- 
tlfled  tbe  action  of  the  court  In  refusing  to 
settle  tbe  bill,  still,  nmslderbig  Its  gravity,— 
the  life  of  a  human  being  resting  in  the  bal- 
ance,—the  Judge  might  well  have  tempered 
Justice  with  mercy,  and  have  settled  the  bill; 
but  be  did  not  do  so,  and  necessarily  there 
Is  nothing  before  this  court  for  Its  consld^a- 
tlon  upon  the  appeal  from  the  ordw  deny- 
ing tbe  motion  for  a  new  trial. 

Upon  the  appeal  from  the  Judgment  the 
court  baa  considered  tbe  aufflclency  of  tbe 
information,  and  finds  tbe  pleading  unob- 
jectionable. Tbe  Inatructions  to  the  Jury 
have  also  been  carefully  examined,  and  there 
are  no    mbstantlal  grounds  to  be  urged 


against  their  validity.  The  proposed  Mil  of 
exceptions  which  the  trial  Judge  refused  to 
settle  Is  before  us.  It  purports  to  contain  a 
full  statement  of  tbe  evidence  given  at  tbe 
triuL  Upon  that  evidence  the  Jury  were 
Justified  In  finding  a  verdict  of  murder  of  the 
first  degree  against  defendant  While  he  tes- 
tified Id  bis  own  behalf,  claiming  that  the 
klliing  was  done  in  self-defense,  It  Is  evident 
that  the  Jury  gave  no  credence  to  his  testi- 
mony. 

Upon  tbe  record  before  tbe  court,  the  Judg- 
ment and  order  denying  a  new  trial  must  bm 
affirmed,  and  It  is  so  ordered.  ■ 
J. 

We  concur:  HARBISON.  J.;  UcFAIU 
LAND.  J.;  TAN  DTKB^  J.;  HBNSHAW,  J. 


(UC  CaL  «I8> 
In  re  AH  CHEUNG  at  aL   (Cr.  92T.) 
(Supreme  Court  of  California.   June  30,  1902.) 

MUNICIPAL  ORDINANCES  —  PRBTBNTION  Or 
GAMBLI  NO—CONSTITUTIONALITY  —  REIASON- 
ABLSN£SS— INVASION  OF  PERSONAL  aiOHTS. 

1.  An  ordinance  making  it  unlawful  to  ex- 
hibit In  any  barred  or  oarricaded  house  or 
room,  or  in  any  place  protected  in  a  manner 
to  make  it  dilBcult  of  access  to  the  police^ 
when  three  or  more  persons  are  present,  any 
cards,  dice,  dominoes,  fan  tan  table  or  iayouL 
or  any  gambling  implements  whatsoever,  and 
prohiliitiug.  under  penalty,  all  persona  from 
visiting  such  piece,  la  not  unconstitutional. 

2.  It  Is  not  Invalid  aa  being  an  onreason- 
able  or  oppressive  interference  with  ordinary 
personal  rights. 

aaroutte^  J^  dlasentlnfr 

In  bane.  Habeas  carpoB  bj  Ah  CSienng  and 
otliera  to  secure  their  relean  tnm  arrest  tot 
violation  of  a  dtr  ardinancei  WMt  dtocbar- 
ged. 

Frank  D.  Ryan,  for  petitfonera,  &  lAkt 
Howe,  City  Atty.,  for  respondent. 

McFARLAND,  J.  The  petitioners  were  cod- 
vieted  for  a  violation  of  an  ordinance  of  tin 
city  of  Sacramento  which  is  as  follows: 

**SectIon  1.  It  shall  be  unlawful  for  any  per- 
son within  the  limits  of  thedtyof  Sacramento 
to  exhibit  or  expose  to  view  In  any  barred 
or  barricaded  house  or  room  or  in  any  plaoo 
built  or  protected  In  a  manner  to  malie  It 
ditflcult  of  access  or  Ingress  to  police  officers, 
when  three  or  more  persons  are  present,  any 
cards,  dice,  dominoes,  fan  tan  table  «  layout 
or  any  part  of  such  layout  or  any  gambUiiB 
implements  whatsoever. 

"Sec  2.  It  shall  be  unlawful  for  any  person 
to  visit  or  resort  to  any  au^  barred  or  bar^ 
rlcaded  bouse  or  room  or  other  place  built 
or  protected  In  a  mannv  to  make  It  difficult 
of  access  or  ingreas  to  police  officers,  where 
any  cards,  dlra,  d«nlnoe«,  fiw  tan  table  or 
layout  or  any  part  of  such  layout,  or  any 
gambling  implements  whatsoever  an  ezbllH 
Ited  or  exposed  to  view  wbeo  time  ct  mm 
persons  are  present** 

Section  8  prescribes  a  penalty  of  fine  or  im- 
prisonment for  the  violation  of  the  ordinance 
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The  petltioDers  were  charged  with,  and  con- 
victed of,  resorting  to  a  barred  and  barricaded 
place,  such  as  Is  described  in  the  ordinance, 
where  there  were  present  certain  gambling 
Implements,  "to  wit,  a  fan  tan  table,  two  fan 
tan  cbalrs,  one  fan  tan  stick,  slips  of  playing 
cards,  a  lot  of  beans  and  gun  wads,— said 
gamUIng  implements  being  then  and  there 
used,  made,  and  prepared  for  the  purpose  of 
gambling  at  the  gam$  of  fan  tan," — and  were 
ponlshed  by.  Imprisonment.  They  seek  to  be 
-discharged  from  custody  on  habeas  corpus  up- 
on the  ground  that  said  ordinance  Is  void. 
"We  do  not  think  that  the  ordinance  Is  in  rlo- 
iatioD  of  any  of  the  constitutional  principles 
Invoked  by  petitioners,  nor  unreasonable  and 
^ppresslTe,  becatise  an  Infringement  upon  or- 
'dinary  personal  rights.  The  ordinance  re- 
fers only  to  places  which  are  specially  barred 
and  barricaded  against  tntruslon  by  oiflcers 
of  the  law,  so  that  Illegal  gamblli^  may  be 
protected  from  discovery.  Rightly  construed, 
the  words  "barred  and  barricaded"  do  not  in- 
clude an  ordinary  private  residence  or  roMn, 
where  doors  are  sometimes  .locked  or  bolted  In 
the  ordinary  method.  Neither  should  It  be 
construed  to  mean  an  attempted  prevention  of 
ordinary,  Innocent  games  played  with  cards, 
dice,  or  dominoes.  These  petitioners  were 
charged  with  visiting  a  place  where  the  gam- 
bling implements  named  in  the  complaint  re- 
ferred specially  to  the  game  of  fan  tan,  which 
Is  made  unlawful  by  the  state  law.  The  or- 
dinance therefore  was  merely  In  fnrtberance 
■of  the  state  policy  upon  the  subject,  and  as 
was  said  In  Ex  parte  McCIaIn,  184  Cal.  110, 
•66  Pac.  69,  54  L.  R.  A.  779:  "In  a  reasonable 
exercise  ot  Its  police  powers,  a  mnnldpallty 
may  pass  any  ordinance  in  furtherance  of  the 
avowed  general  policy  of  the  national  and 
«tate  gorornment" 

The  petltlon^-8  are  remanded,  and  the  wilt 
iB  discharged. 

We  concur:  BBATTY,  C.  J.;  VAN  DTKE, 
-J.;  HARRISON,  J. 

QAROUTTB,  J.  (dissenting).  For  the  pur- 
pose of  sustaining  the  constltutlohaDty  of  this 
ordinance,  i  fear  the  court  has  wandered  too 
far  from  Its  language.  It  seems  to  me  the 
constmctlon  given  Is  entirely  too  liberal,  in 
view  of  the  text  I  can  only  reiterate  my 
views  as  found  in  Ex  parte  Lor^izen,  128 
CaL  440,  61  Pac.  71,  50  L.  R.  A.  55,  79  Am. 
St.  Rep.  47:  **We  only  know  what  the  In- 
tentim  of  the  board  of  supervisors  was  from 
what  it  did,  and  this  court  can  only  measure 
jmd  test  this  act  by  what  It  says."  The  par- 
ticular offense  chained  agatast  these  petltlou- 
-ers  Is  a  matter  wholly  Immaterial.  The  ques- 
tion before  the  court  bears  alone  upon  the 
Gonstituttohallty  of  the  ordinance,  reading  it 
as  a  whole.  The  opinion  declares:  "Neither 
Bhonld  it  be  construed  to  mean  an  attempted 
prevention  of  ordinary,  Innocent  games  played 
with  cards,  dice,  or  dominoes.  These  peti- 
tioners were  charged  with  visiting  a  place 


where  the  gambling  Implements  named  in  the 
complaint  referred  spedaily  to  the  game  of 
fan  tan,  which  la  made  unlawful  by  the  state 
law.  The  ordinance,  therefMe,  was  merely  in 
furtherance  of  the  state  policy  upon  the  sub- 
ject" Upon  reading  the  language  of  the  or- 
dinance, I  see  no  sufficient  Justification  In  law 
for  the  cMistructlon  here  glvea  It  As  already 
stated,  there  is  no  question  before  the  court 
as  to  the  validity  of  the  particular  charge 
made  against  these  petitioners.  The  real 
question  Is,  what  does  the  ordinance  provide? 
If  the  ordinance  only  purported  to  deal  with 
Implemoits  used  In  the  game  of  fan  tan,— a 
game  prohibited  by  the  state  law,— probably 
It  would  be  constitutional;  but  to  so  a>n8true 
the  ordinance  as  the  opinion  does  Is  to  close 
our  eyes  to  its  plala  language.  In  the  face 
of  the  language  of  the  ordinance,  how  can  this 
court  say,  "Neither  should  It  be  construed  to 
mean  an  attempted  prevention  of  ordinary,  Ih- 
nocent  games  played  with  cards,  dice  or  dom- 
inoes"? For  the  language  of  the  ordinance  Is, 
"Where  any  cards,  dice,  dominoes,  fan  tan 
table  or  layout,  or  any  part  of  such  layout 
•  ♦  •  are  exhibited,"  etc.  When  the  or- 
dinance uses  the  words,  "fan  tan  table  or  lay- 
out, or  any  part  of  such  layout,"  the  subject- 
matter  of  fan  tan  In  the  ordinance  Is  ex- 
haosted.  And  it  is  thus  apparent  that  the 
words  "cards,  dice,  and  dominoes"  do  not  re- 
fer to  the  implem«its  used  in  playing  the 
game  of  fan  tan.  Indeed,  the  court  Is  bound 
to  take  Judicial  notice  of  the  fact  that  neither 
cards,  dice,  or  dominoes  are  implements  used 
In  playing  that  game.  It  seems  naturally  to 
follow  that  the  ordinance,  as  a  whole,  was  not 
enacted  In  furtherance  of  a  state  policy  pro- 
hibiting the  playing  of  the  game  of  fan  tan; 
and  the  ordinance,  being  unconstitutional  as 
to  part,  Is  unconstitutional  as  to  ail.  For  the 
constitutional  and  unconstitutional  parts  are 
too  doBdr  qonnected  for  segregatloa, 

(ISS  Cal.  662) 

PREESE  V.  ODD  FELLOWS'  SAV.  BANK 
(CROSBY,  Intervener).   (S.  P.  1,941.) 

(Supreme  Conrt  of  Oalifomia.    June  25,  1902.) 

CLAIM  AGAINST  ESTATE— GIFT  OP  BANK  AO- 
COUNT— FI NDI NG-BVI D  BNCB-B  OFFIC  lENOY. 

1.  Where  money  deposited  in  a  bank  was 
claimed  after  the  death  of  the  depositor  by 
one  Hssertiug  title  as  a  donee,  the  trial  court 
had  discretion  to  reject  such  claim  though  sup- 
ported by  the  deposition  of  the  claimant,  con- 
sistent in  Itself,  and  not  contradicted  by  other 
evidence. 

2.  Claimant  testlSed  that  deceased,  a  short 
time  before  bis  death,  gave  him  his  pass  book, 
the  sole  evidence  of  a  deposit  in  a  bank,  stat- 
ing that  he  wished  him  to  have  the  money. 
The  pass  book  was  not  produced.  Claimant 
testified  that  he  had  given  it  to  an  attorney, 
who  said  he  had  given  it  to  a  local  bank  to 
be  forwarded,  and  that  it  had  been  lost  Nei- 
ther the  evidence  of  the  attorney  nor  of  any 
one  connected  with  the  bank  wag  offered  to 
corroborate  him  on  this  point.    No  effort  was 
made  to  prove  this  claim  until  deceased  had 
been  dead  more  than  16  years.    Held,  that  the 
trial  court  was  justified  in  rejerting  such  claim 
though  it  was  not  contradicted  by  other  evi- 
dence. 
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In  banc.  Appeal  from  superior  court,  city 
and  county  of  San  Fnmclsco;  J.  C  B.  Heb- 
bard.  Judge. 

Action  by  A.  C.  Freeee.  administrator, 
against  the  Odd  Fellows'  SavlngB  Bank,  to 
recover  money  deposited  by  deceased.  Pat- 
rick Crosby  intervened,  claiming  the  deposit 
as  a  gift.  From  a  jn^ment  for  plaintiff, 
and  an  order  denying  a  motion  for  a  new 
trial,  intervener  appeals.  Affirmed. 

Reddy,  Campbell  &  Metson,  for  appellant. 
J.  D.  Sullivan  and  F.  H.  Merzbach.  for  re- 
spondent administrator.  W.  H.  Payson,  for 
respondent  bank. 

BEATTT,  a  J.  The  plaintiff,  as  adminis- 
trator of  the  estate  of  I^lllp  CoIIan,  deceased, 
sued  to  recover  a  sum  of  money  which  had 
been  deposited  by  GoUan  .during  his  lifetime 
with  the  corporation  defendant 

Patrick  Crosby  was  allowed  to  Intervene  In 
the  action  upon  his  claim  that  the  deiKmit 
had  been  given  to  him  by  CoIIan  a  short  time 
prior  to  his  decease.  The  defendant,  ui>on 
payment  of  the  money  Into  court,  was  dis- 
missed from  the  action,  and  the  only  issue 
left  to  be  determined  was  that  arising  upon 
the  Intervener's  allegation  of  a  gift  of  the 
deposit  This  issue  was  tried  by  the  court 
without  a  Jury,  and  upon  a  finding  that  the 
allegation  was  not  true  Judgment  was  given 
for  the  plaintiff.  From  that  Judgment,  and 
from  an  ord^  denying  his  motion  for  a  new 
ti-lal,  the  intwener  appeals,  basing  his  ap- 
peal upon  the  sole  ground  that  the  finding 
of  the  court  that  there  was  no  gift  is  con- 
trary to  the  evidence. 

The  only  evidence  of  the  alleged  ^ft  was 
the  deposition  of  the  intervener  himself,  whol- 
ly  uncorrtJbo rated.  In  this  state  of  the  case, 
it  would  be  necessary,  In  order  to  reverse 
the  Judgment  or  order  appealed  from,  to  bold 
as  matter  of  law  that,  when  a  sum  of  money 
deposited  In  a  savings  bank  Is  claimed  after 
the  death  of  the  depositor  by  a  person  assert- 
ing title  as  a  donee,  the  trial  court  has  no 
discretion  to  reject  such  claim,  If  it  Is  sup- 
ported by  a  deposition  of  the  claimant  to  the 
effect  that  the  gift  was  made,  unless  there 
is  contradictory  evidence,  or  such  inconsist- 
encies In  the  deposition  Itself  as  to  render  It 
felo  de  se.  This,  we  think,  would  be  a  very 
dangerous  doctrine  to  establish,  and  one  for 
which  It  wonld  be  difflcolt  to  find  a  prece- 
dent. It  will  not  do  to  say  that,  when  a 
man  Is  dead,  bis  property  must  be  awarded 
to  any  one  who  can  testify,  without  contra- 
dicting himself,  that  it  was  given  to  him  by 
the  mere  oral  declaration  of  the  decedent 
during  his  lifetime.  In  such  case  there  Is  no 
possibility  of  direct  contradiction;  the  lips 
of  the  alleged  donor  are  sealed;  but  there  la 
a  presumption  which  takes  the  place  of  his 
testimony,  for  the  protection  of  bis  legal  r^- 
resentatlTes.  It  Is  not  in  the  ordinary  coursn 
of  human  affairs  for  men  to  dispose  of  their 
property  In  that  way,  and  when  such  a  dispo- 


sition Is  asserted  by  the  claimant,  against 
the  representatives  of  a  dead  man,  a  court 
is  certainly  at  liberty  to  refuse  credence  to 
his  statement,  however  consistent  with  itself 
It  may  be.  And  when  the  trial  court  has  re- 
jected his  testimony— necessarily  upon  the 
ground  that  it  Is  incredible— it  would  be  a 
startling  Innovation  for  this  court  to  prac- 
tically make  an  affirmative  finding  of  a  gift 
by  reversing  the  decl^on  of  the  trial  court, 
and  remanding  the  cause  with  directions  to 
find  in  favor  of  the  alleged  doneie  If  the  testi- 
mony on  a  new  trial  sbould  be  substantially 
the  same.  The  credibility  of  witnesses  Is 
for  the  trial  court,  not  for  us;  and  a  pre- 
sumption is  sufficient  to  sustain  a  fludloff 
against  the  positive  evidence  of  a  party  upon 
whom  is  cast  the  burden  of  proof.  This 
principle  is  not  affected  In  Its  application  to 
the  present  case  by  the  fact  that  the  inter- 
vener's evidence  was  given  by  deposition. 
It  seems  to  be  conceded  that  if  he  had  ap- 
peared in  court,  and  given  bis  testimony  oral- 
ly In  the  sight  and  bearing  of  the  Judge,  wu 
could  not  then  have  set  aside  an  adverse 
finding,  because  in  that  case  It  wonld  be  as- 
sumed that  something  in  his  appearance  or 
manner  on  the  stand,  observable  by  the  trial 
Judge,  but  hidden  from  oa.  bad  Justified  a 
rejection  of  his  testimony.  But  it  Is  argued 
tiiat  since  the  trial  Judge  did  not  see  or  hear 
htm,  and  since  his  deposition  Is  fair  on  Its 
face  and  uncontradicted,  we  must  hold  it 
true  as  matter  of  law,  and  In  effect  make  an 
amrmative  finding  of  a  gift  over  the  head  of 
the  court  of  original  Jurisdiction.  Whatever 
difference  there  may  be  in  the  extmt  to 
which  this  court  will  fed  itself  anthmiHd  in 
reviewing  evidence  giv^  by  deposition  and 
that  delivered  orally  in  certain  special  cases, 
we  feel  assured  that  the  doctrine  cont^ed 
for  cannot  safely  be  applied  to  a  case  like 
Utc  present.  The  estates  of  the  dead  have 
always  been  carefully  guarded,  and  the  strtet 
requirements  of  the  law  In  relation  to  the 
proof  and  execution  of  wills  would  Call  of 
their  object  in  many  cases  If  the  unsupported 
oath  of  the  claimant  could  establish  a  valid 
gift  of  a  decedent's  personal  jfropetty.  The 
policy  of  the  law  requires  that  such  claims 
sbould  be  received  with  caution,  and  ev«k 
witii  suspicion,  in  order  to  prevent  frauds. 

But  aside  from  all  that  has  been  sjild  there 
were.  In  this  ease,  several  drcnmstances 
which  the  trial  Judge  may  wdl  have  deemed 
inconsistent  with  the  Intervener's  testimony. 
Indeed,  they  seem  so  to  ns.  Oollan  died  in 
&$au  Francisco  In  1882.  Intervener  claims 
that  when  he  was  on  his  way  to  San  Fran- 
cisco, at  the  town  of  Aladem,  a  short  time 
before  his  death,  he  gave  him  his  pass  book 
containing  his  account  with  the  defendant 
and  the  scde  evidence  of  the  depmlt  stating 
at  the  same  time.  In  effiect,  that  he  wished 
him  to  have  the  money.  But  the  Intervener 
did  not  produce  the  pass  book,  and  there  is 
no  evidence  that  he  ever  bad  it  in  his  posses- 
sion except  his  own  smtement  that  he  had  it 
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and  intrusted  it  to  an  attorney,  who  satd 
that  he  bad  given  it  to  a  local  bank  to  be 
forwarded  to  San  Francisco,  and  that  be- 
tween tliem  It  had  been  lost.  He  does  not, 
however,  produce  the  evidence  of  the  attor- 
ney or  of  any  one  connected  with  the  bank 
to  corroborate  him  on  this  point.  The  tridl 
court  also  found— and  this  finding  la  not  at- 
tacked—that the  Intervener  made  no  efTort 
to  prove  his  claim  until  CoUan  bad  been  dead 
more  than  10  years. 

In  this  state  of  the  evidence  we  think  the 
finding  of  the  superior  court  was  clearly  Jus- 
tified, and  its  judgment  and  order  are  there- 
fore affirmed. 

We  concur:    VAN  DTEE,  J.;  TEMPLE, 

J.;  HENSHAW,  J. 

HAKItlSON,  J.  I  concur  In  affirming  the 
Judgment 

McFARLAXD,  J.  I  concur  In  the  Judg- 
ment of  afiSrmance  for  the  reasons  last  stat- 
ed in  the  foregohig  opinion,  commencing  with 
the  words.  "But  aside  from." 


(136  Cal.  6S6) 

McVIGKEB  T.  McKENZIB.    (S.  F.  2.184.) 
(Supreme  Court  of  California.  June  25,  1902.) 

CONTRACTS  —  LEGALITY  —  PURCHASE  FOR  AS- 
SmNEB  IN  INSOLVENCY  —  MUTUALITY  OP 
OBLIOATIONS— separate:  PROVISIONS— SB  V- 
EKANCB. 

1.  Where  a  contract  provided  that  one  of  the 
parties,  as  a^nt  for  tne  other,  should  buy  in 
for  his  principal  a  ranch  advertised  for  sale 
by  the  principal  as  assi^ee  in  iQaolveacy,  and 
manage  it  until  the  priacipal  could  take  charge 
thereof,  and  the  agent  took  possession,  the 
obligations  of  the  parties  wer^  redprocal,  and 
it  was  improper  to  allow  the  principal  to  en- 
force the  agent's  implied  obligation  to  account 
for  money  received  in  the  course  of  his  em- 
ployment, while  refasiog  to  allow  the  agent  to 
recover  the  monthly  wages  agreed  to  be  paid 
him  on  the  ground  that  the  contract  was  illegal, 

2.  Where  a  contract  provided  that  one  of  the 
partiesj  as  agent  for  the  other,  and  In  con- 
sideration that  the  other  would  pay  him  well 
for  his  services,  the  sum  to  be  so  paid  being 
thereafter  fixed  at  a  certain  amonnt,  should 
boy  in  for  hia  principal  a  ranch  advertised  for 
safe  hy  the  principal  aa  assignee  in  Insolveiicy. 
nod  mnnage  the  ranch  until  the  principal  could 
take  charge  of  it,  for  which  the  principal  was 
to  pay  him  certain  monthly  wages,  the  provi- 
sions were  severablCj  so  that,  after  performance 
by  the  ag«)t,  the  illegality  of  the  agreement 
to  porchase  did  not  so  taint  the  agreement  for 
the  management  of  the  ranch  as  to  prevent  the 
agent  from  recoveriog  hia  wages,  or  from  be- 
ing  liable  to  account  for  money  received  by 
virtue  of  sneh  management. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Napa  county; 
Jas.  P.  Jones,  Jndge. 

Action  by  D.  McVlcker  against  Qeorge  S. 
McKenzIe.  Judgment  tor  plaintiff  granting 
Insufflelent  relief,  and  from  an  order  denying 
his  motion  for  a  new  trial  he  appeals.  Re- 
rereed. 


1 3>  See  ContracU.  vol.  ll.  Cent.  Dig.  g  701. 


T.  B.  Hutchinson  and  P.  B.  Johnston,  (or 
appellant.  H.  M.  Baratow,  Anson  HUtmi, 
and  C.  J.  Beerr,  for  respondent 

SMITH,  c.  This  suit  was  brought  to  re- 
cover money  alleged  to  be  due  on  four  sepa- 
rate causes  of  action,  set  up  in  as  many 
counts,— the  first  two,  on  promissory  notes; 
the  third  for  money  expended  for  the  use  of 
the  defendant;  the  fourth  for  p^Bonal  serv- 
ices extending  over  a  period  of  a  little  over 
two  years  and  a  half,  and  of  the  alleged 
value  of  $2,000.  On  the  first  two  counts  of 
the  complaint  the  court  finds  for  the  plaintiff, 
and  that  the  aggregate  amount  due  him  was 
j^l,444.50.  On  the  third  the  finding  la  that 
the  plaintiff  had  expended  for  the  use  of  the 
defendant  the  sum  of  $6,412.82,  but  that  he 
had  received  on  account  of  the  defendant  the 
sum  of  $8,000.18;  thus  leaving  a  balance  in 
favor  of  the  latter  of  $1,695.86.  On  the 
fourth  count  the  finding  is  for  the  plaintiff  in 
the  stun  of  $300.  And  as  conclusion  of  law 
it  is  found  that  defendant  is  indebted  to 
plaintiff  on  the  whole  account  In  the  sum  of 
$158.50,  for  wh|ch  Judgment  was  entered. 
The  plaintiff,  being  dissatisfied  with  this, 
moved  for  a  new  trial,  and  now  appeals  from 
an  order  denying  the  motion. 

There  were  some  errors  to  the  disadvantage 
of  plaintiff  In  the  computation  of  Interest  on 
the  notes  sued  upon,  but  these  were  more 
than  compensated  by  error  of  computation 
against  the  defendant  In  estimating  the  bal- 
ance due  him  on  the  third  cause  of  action, 
and  therefore  need  not  be  considered.  The 
only  cause  of  action  to  be  considered,  there- 
fore, Is  the  fourth,  and  with  reference  to  this 
the  only  question  involved  la  as  to  the  validity 
of  the  contract  nuder  which  the  services  sued 
for  were  rendered.  The  only  evidence  on 
this  point  la  that  of  the  plaintiff,  wblch  Is 
not  contradicted.  From  this  It  appears  that 
In  May,  1896,  the  defendant  waa  assignee  in 
insolvency  of  Qeorge  Straut,  the  owner  of 
land  known  as  the  "Straut  Ranch,"  which, 
with  farming  implements  and  other  personal 
property,  had  been  advertised  for  sale  by  the 
defendant  as  assignee,  and  that  the  defend- 
ant employed  the  plaintiff  "to  bid  in  the  said 
ranch  and  personal  property  for  him  (defend- 
ant)," and  agreed  "that  be  would  pay  lilm 
well  for  bis  trouble,  and  would  pay  him  $30 
per  month  for  bis  time  in  superintending  and 
managing  the  property  until  such  time  as  be 
(defendant)  could  take  the  management  him- 
self." In  pursuance  of  this  arrangement  the 
property  was  sold  and  conveyed  to  the  plain- 
tiff by  the  defendant,  and  shortly  afterwards 
transferred  by  the  former  to  the  latter.  The 
defendant  also  took  charge  of  the  ranch  un- 
der the  agreement,  and  remained  In  charge 
for  the  time  alleged  In  the  complaint;  so  that 
It  appears  that  at  the  agreed  rate  of  $50  per 
month  there  would  be  due  him  the  aggr^ate 
sum  of  $1,543.83.  against  which  is  to  be  char- 
ged the  difference  of  $1,505.36  between  1 1- 
celpta  and  apenditures  from  and  on  tbe 
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rancb,  as  fonnd  by  the  court  In  Its  finding  on 
the  tbtrd  count  of  the  complaint.  Bat  the 
court  was  of  opinion  that  the  defendant's 
agreement  to  pay  plahitUt  fOO  per  month  was 
based  on  an  lUegal  consideration,  and  there- 
fore void,  and  allowed  him  wly  fSOO,— the 
amount  admitted  to  be  due  by  the  answer,— 
charging  him  at  the  same  timo  with  the  bal- 
ance of  receipts  In  the  course  of  hto  employ- 
ment orer  expenditures.  Thto  Is  claimed  to 
be  error  by  the  appdlant's  counsd  on  the 
^mids:  (1)  That  the  sole  consld^tlon  for 
the  plaintiff's  promise  to  pay  fSO  per  month 
was  the  services  to  be  rendered,  and  t3iat  the 
promise  was  therefore  not  tainted  with  11- 
legnllty  of  consideration;  and  ^  that,  If  the 
contrai7  be  a  Beamed,  then  the  plaintUTs  Im- 
idled  promise  to  pay  over  the  moneys  re- 
ceived In  the  course  -of  his  employment  was 
etioally  tainted  with  fll^Uty.  and  hence  that 
It  wu  error,  -In  dlsallowhiK  the  plahitlCTs 
claim  for  services,  to  charge  him  with  re- 
celptik 

With  regard  to  the  latter  point,  the  obllga- 
tkaa  of  the  parties  after  posaeaslon  was  tak- 
en of  the  land  were  reciprocal,  each  nmstltut- 
ing  the  consideration  c£  the  other.  No  dl>< 
tlnctlon  can  be  made,  therefore,  between  the 
obligation  of  the  defmdant  to  pay  the  plain- 
tiff for  his  services  In  managing  the  ranch, 
and  that  of  the  plaintiff  to  account  Cor  the 
mon^  received  In  the  course  his  onploy- 
ment  Both  origlnatecl  at  the  same  time,  and 
In  the  same  transaction,  and  It  malces  no  dlf- 
ference  that  In  the  one  tiie  obligation  Is  ex- 
pressed In  terms,  and  in  the  oth  ■  obviously 
implied  as  part  of  the  Intention  of  the  par- 
ties. Nor  Is  it  true,  as  contended  by  respond- 
mt,  that  the  latter  obligation  was  not  in  con- 
templation of  the  parties  at  the  time  of  the 
contract  It  Is  clear,  therefore,  acc(»41ng  to 
the  theory  of  the  court  as  to  the  Illegality  of 
the  contract,  that  the  plahitlff  should  not  have 
been  charged  with  the  balance  of  his  receipts 
over  expcndltures,--|l,S{Kt.  This,  In  fact, 
senns  to  have  been  the  view  of  Ihe  court  la 
passing  on  the  plaintiff's  motion  for  a  new 
trial,  which  was  denied  on  the  gronnd.  *that 
after  having  trl«d  -Qie  first,  second,  and  third 
counts  on  the  theory  tiiat  tbey  were  honest 
transactiotts  and  an  honest  accounting  be- 
tween the  parties,  and  giving  judgment  there- 
on accordingly,  witliont  either  proof  or  sug* 
geatl(m  that  they  were  fraudulent,  It  Is  now 
too  late  *  *  *  to  B«t  aside  the  judgment, 
and  the  court  la  not  now  authorized  to  grant 
a  new  trial  on  this  ground."  But  these  rea- 
sons for  allowing  the  defendant's  claim  would 
apply  equally  to  the  plalntUTs  as  set  out  In 
the  fourth  count,  which  was  tried  In  the  same 
way,— the  plaintiff  introducing  his  proofs 
without  objection,  and  the  d^endant  entering 
upon  proof  as  to  the  state  ot  the  account, 
without  any  suggestion  of  fraud,  and  without 
moving  for  nonsuit  Had  objection  been 
made,  other  proofs  might  have  been  intro- 
duced by  the  plaintiff,  and  especially  proof 
of  the  reasonable  value  of  bis  services,  as  to 


Tdildi  thoe  was  no  proof  offered  by  either 
party. 

It  la,  however,  argued  by  the  respondent's 
counsel  that  the  obligation  to  account  was 
one  that  arwe  after  the  Illegal  contract  bad 
been  consummated,  and  was,  therefore,  not 
affected  by  the  lUegdilty  of  the  original  trans- 
action; and  in  auppcHt  of  this  proposition  the 
case  of  MdDonald  t.  lAnd  (Wash.)  43  P&c. 
348,  18  cited,  where  It  Is  said,  "The  authori- 
ties are  collected,  and  the  whole  question, 
thmroughly  consld«ed,  and  the  concluston 
reached  that  snbsequmt  transactions  are  not 
affected  with  the  vice  of  title  original  con- 
tract;** by  which  we  understand  Is  meant 
that,  while  the  courts  will  not  lend  their  aid 
to  enforce  a  contract  tainted  with  Illegality, 
the  rule  has  no  appllcathm.  after  the  execu- 
tion of  the  contract  to  obligations  arising  un- 
d»  the  oscuted  ccmtract  The  argmnent  Is 
a  strong  one,  and  seems  to  be  supported  by 
the  ease  cited  and  the  numerous  cases  there- 
in referred  to;  but  If  good.  It  would  aeoa 
to  apidy  as  well  to  defendant's  own  obliga- 
tion to  pay  the  plaintiff  tor  his  servlcea  as  to 
that  of  the  plaintiff  to  account  for  the  mon- 
eys received  in  the  course  of  his  emj^oyment. 
It  will  be  unnecessary,  however,  under  the 
view  we  take  of  the  case,  to  determine  this 
point 

With  r^rd  to  appellant's  other  point  we 
do  not  think  that  the  promtee  of  the  defend- 
ant to  pay  the  plaintiff  ISO  per  month  for  hl» 
services  as  manager  of  the  farm  was  in  any 
way  tainted  with  Illegality.  The  contract 
contains  two  distinct  stipulations,  for  each 
ct  which  a  separate  consideration  la  ex^ea^- 
ed;  and  there  Is  no  reason  to  suppose  tiiat 
the  expressed  cotulderation  for  tiie  one  form- 
ed any  part  ot  the  consideration  for  the 
other.  Indeed,  on  this  point  the  language  of 
the  contract  Is  explicit;  nor  can  the  contract 
be  otherwise  construed.  Vot  plaintiff's  ktv- 
ices  in  purchasing  the  defendant  agreed  to 
"pay  him  well  for  his  trouble,"  and  tiie  sum 
to  be  paid  "was  afterwards  fixed  at  ^00," 
which  must,  therefore,  be  regarded  aq  the 
whole  conslderatira  agreed  to  be  paid  for  de- 
fendant's services  as  pnrchoser.  It  follows 
that  there  was  no  consldoation  for  defend- 
ant's promise  to  emidoy  plaintiff  at  $60  per 
month  other  than  the  services  to  be  rwidoed, 
and  that  this  prranlse  formed  no  part  ot  the 
consideration  of  the  plaintiff's  agreement  to 
purchase  the  land,  and  vice  versa.  Thia  Is 
the  most  obvious  construction  of  the  contract, 
but  were  it  susceptible  of  a  different  con- 
struction, the  rule  would  apply  that  "wha« 
a  contract  Is  capable  of  two  constructi(»». 
the  one  making  It  valid  and  the  other  void, 
•  •  •  the  first  ought  to  be  adopted."  Nor 
Is  It  to  be  supposed  tbat  parties  intended  to 
violate  the  law  any  further  than  appears. 
1  Whart.  Ctmt  S  337.  The  stipulations  of  th(> 
contract  are,  therefore,  clearly  sercrable,  and 
It  follows  that  it  was  void  only  as  to  the 
one.  and  v»11d  ns  to  the  other.  Civ.  Code,  i 
1599;  1  Whart  Cont  i  338;  Anson,  Cont 
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250  aSO):  Treftdwen  v.  Davla,  84  Cal.  605, 
606,  94  Am.  Dec.  770;  2  Kent,  Comm.  467, 
cited  JackBon  t.  Shawl,  29  Cal.  272^  Carpet 
Works  V.  Jonee,  102  CaL  513,  36  Pac.  841  et 
teq. 

We  advise  tbat  the  order  appealed  from  be 
reversed. 

We  concTir:  HATNES,  C;  ORAT,  0. 

PER  CURIAM.  For  the  reasoDS  glvwi  In 
the  foregoing  opinion,  the  order  appealed  from 
la  revtarsed. 

(138  Cal.  6ffi) 

KALTSOHMIDT  t.  WEBEB.  (B.  7.  8.126.) 
(Sapreme  Court  of  California.  Jnne  28,  1902.) 

APPEAI^FAILURB  TO  PRESENT  BILL  OF  EX- 
CEPTIONS—ORDER ORANTINO  BELIEF. 

1.  An  co-der  grantine  relief  from  failure  to 
present  a  propoaed  bill  of  exceptions  for  set- 
tlement within  the  reqnired  time  is  neither  a 
special  order  made  after  final  jadgment,  with- 
in Code  Civ.  Proc  g  9)33,  sabd.  2,  making  snch 
orders  appealable,  nor  a  final  determination  oC 
an7  matter  affecting  the  appellant,  and  is  not 
appealable,  hot  may  be  reviewea  oa  appeal 
from  the  order  disposing  of  the  motion  for  a 
new  trial. 

Department  No.  1.  Ai^eal  from  superior 
conrt,  clt7  and  coiuitT'  of  San  Francisco; 
Frank  H.  Kerrigan,  Judge. 

Action  Eleonora  Kaltschnddt'  against 
Adolph  H.  Weber  as  ezecntra'.  There  was 
judgment  for  defendant,  and  from  an  order 
granting  plaintiff  relief  from  failure  to  pre- 
sent her  blU  of  exceptions  within  the  propo* 
time  the  defendant  appeals.  Dismissed. 

Alexander  D.  Keyea,  for  appellant  Arthur 
H.  Barendt  and  Charles  B.  Nt^lor,  fw  re- 
qKindent. 

HARRISON,  3.  Motion  to  dismiss  the  ap- 
peal. After  a  Jndgmoit  of  nonsuit  had  been 
entered  in  the  above-entitled  action  the  plaln- 
tiir  served  upon  the  defendant  a  proposed  bill 
of  exceptions  to  be  used  upon  his  motion  for 
a  new  trial,  to  which  the  defendant  served  his 
proposed  amendmenta  Tbe  plaintiff  gave  no- 
tice to  the  defemlant  that  she  did  not  accept 
the  amendments,  and  that  on  a  day  designated 
she  would  present  the  same  for  settlement  to 
the  judge  who  had  tried  tbe  cause.  On  that 
day  tbe  defendant  objected  to  the  settl^nent 
of  the  bill  upon  the  ground  that  tbe  same 
was  not  presented  within  tbe  time  allowed  by 
law,  presenting  an  affidavit  in  support  of  his 
objection.  The  judge  continued  the  hearing 
until  a  subsequent  day,  at  which  time  the 
plaintiff  applied  to  be  relieved  from  her  neg- 
lect to  present  the  bill  for  settlement,  upon 
the  groiuid  that  it  was  excusable  and  owing 
to  Inadvertence,  and  presented  certain  affida- 
vits In  support  of  the  motion.  Affidavits  In 
opposition  thereto  were  also  presented  on 
the  part  of  tbe  defendant,  and  upon  hearing 
the  same  the  court  granted  tlie  plaintiff's  mo- 
tion for  relief.  From  this  <»rder  the  present 
appeal  has  been  taken.  The  respondent  now 
69P.-32 


mores  to  dismiss  the  appeal  upon  the  ground 
that  the  order  la  not  appealable. 

The  order  appealed  from  is  not  "a  special 
order  made  attet  final  judgment,"  witbin  tbe 
meaning  of  snbdlvl^on  2  of  section  063  of  the 
Oode  of  CiTil  Procedure,  althous^  It  was  made 
anbaequent  to  ibe  entry  of  judgment.  "It 
In  no  manner  affected  the  judgment,  or  bore 
any  relation  to  It,  either  by  way  of  enfwdnc 
It  or  staying  Its  operatlcm."  Orless  r.  Insur- 
ance Co.,  88  Cal.  411,  28  Pac.  1041.  Neither 
Is  It  a  final  determinatton  of  any  matter  af- 
fecting the  appellant  In  tiie  proceeding  befwft 
the  comrt  in  whicb  It  was  made.  A  motttm 
for  a  new  trial  under  onr  system  is  a  proceed- 
ing Independent  of  the  proceedings  leading  up 
to  tbe  judgment  It  Is  In  tbe  nature  of  a  col- 
lateral proceeding  for  the  purpose  of  vacatinff 
and  setting  aside  the  judgment,  and  Is  heard 
and  detwnUned  upon  a  record  of  Its  own. 
Sitanag^  v.  Deninger,  SS  OnL  278.  Ttae  order 
made  theraon  Is  to  be  reviewed  upon  this  rec- 
ord without  any  consideration  ot  the  record  of 
Lae  judgment  snd  Irrespective  of  any  a[q;>eal 
therefrom.  Brlson  v.  Brlson.  90  Oal.  823.  2T 
Pac  180.  In  making  up  this  rectHrd  the  ac- 
tion ot  the  court  In  the  aettlaaent  of  .the  blU 
of  eni^ptlons  or  statement  iqion  which  tbe 
motkm  Is  to  be  heard,  or  In  any  other  proceed- 
ings connected  therewith,  can  be  incorporated 
thoein  and  reviewed  wpim  tbe  appeal  from 
tbe  order.  Tbe  practice  In  this  respect  Is 
dearly  pointed  out  1^  ACr.  Hayne  In  his  work 
on  Xew  Trial  (section  146),  and  this  practice 
has  been  aniroved  by  this  conrt  Henry  t. 
Mergnire.  106  Cal.  142,  39  Pac.  589;  Wheel- 
er  V.  Karnes,  125  Ool.  51, 57  Pac.  803;  BantB  T. 
Siller,  121  Cal.  414, 53  Pac.  985.  The  case  last 
cited  la  In  many  respects  like  the  present  as 
it  Involved  tbe  action  of  the  court  In  rdlevhig 
a  party  from  his  n^lect  to  present  the  bill  of 
exceptions  for  settlement  within  the  time 
prescribed  by  statute.  In  the  cases  cited  by 
the  appellant  the  order  from  which  the  appeal 
was  taken  was  a  final  disposition  of  the  rights 
of  the  appellant  in  some  matter  Involved  In 
the  proceeding  before  tbe  lower  court,— "final 
In  the  sense  that  the  question  could  not  be 
again  considered  In  the  case"  (Plgnas  v.  Bur- 
nett, 119  Cal.  157, 51  Pac.  48),— and  left  htm  no 
other  remedy  than  by  appeal,  whereas  In  the 
present  case  the  order  appealed  from  Is  only 
a  ruling  of  tbe  court  upon  an  ancillary  mo- 
tion made  by  the  plahttiff  in  the  proceeding 
for  a  new  trial,  and  does  not  finally  dispose  of 
the  motion,  any  more  than  would  an  order  ex- 
tending the  time  for  preparing  tbe  bill  of  ex- 
ceptions, or  continuing  the  bearing  upon  Its 
settlement  beyond  that  allowed  by  the  stat- 
ute. If  the  motion  for  a  new  trial  Is  denied, 
the  appellant  will  not  be  "aggrieved,"  or  even 
desirous  of  an  appeal.  If  it  Is  granted,  be 
can  appeal  from  the  order,  and  the  action  of 
the  court  now  objected  to  can  be  reviewed 
upon  the  record  upon  which  the  motion  fot  a 
new  trlnl  was  heard,  wherein  tte  several  rul- 
ings and  orders  of  the  judge  may  be  incorpo- 
rated as  hereinabove  shown.  A  question  kin* 

Digitized  by  Google 


198 


68  PACIFIO 


BBFOKTKB. 


(Cftl. 


dred  to  the  present  was  presented  In  Griess  t. 
Insurance  Co.,  supra,  upon  wbicb  the  court 
said:  "The  refusal  to  dismiss  a  motion  for  a 
new  trial  does  not  finally  dispose  of  the  motion 
Itself,  and,  until  some  order  Is  made  by  the 
trial  court  which  has  the  effect  to  either  grant 
or  denytbe  motion  tor  a  new  trial,  neither  par- 
ty can  be  sold  to  be  aggrieved,  and  there  la 
nothing  to  appeal  from.  The  adverse  party 
bas  the  right  to  resist  a  motion  for  a  new 
trial  by  a  counter  motion  to  dismiss,  and,  if 
OTOTUlf^,  he  may  preserve  his  exception  in 
the  bill  of  exceptions,  wbldi  becomes  part  of 
the  record  upon  appeal  from  the  final  order 
of  the  court,  and  of  which  he  may  antll  him- 
self upon  such  appeaL  But  the  refusal  of  the 
court  to  dismiss  the  motion  for  a  new  trial 
Is  not  Itself  the  subject  of  a  distinct  appeal, 
nor  can  the  exception  to  such  a  ruling  be 
considered  unless  it  la  made  pait  of  the  rec- 
ord upon  appeal  from  an  order  which  finally 
disposes  of  the  motion  for  a  new  trial."  The 
propriety  of  this  practice  Is  seen  by  a  con- 
sideration of  the  results  of  a  different  course. 
After  the  plaintiff  bad  been  relieved  from  her 
neglect,  the  Judge  would  proceed  with  the 
settlem^t  of  the  bill,  aa  the  a]K>eal  from  tbe 
order  .would  not  affect  his  right  or  authority 
to  do  80.  The  motion  for  a  new  trial  would 
be  heard  upon  the  bill  as  thus  settled,  and 
upon  an  aK>eal  therefrom  the  action  of  tlie 
court  would  be  consldraed  upon  this  record, 
whereas,  if  the  action  of  tbe  court  In  grant- 
lug  tbe  piahitlfTs  motion  could  be  considered 
upon  an  ind^umdent  appeal,  the  motion  for  a 
new  trial  may  be  determined  and  become  final 
before  the  appeal  from  the  wder  is  heard. 
See  Whipple  v.  Hopkins.  U9  CaL  34&,  61  Pac. 
680. 

Hie  motion  la  granted,  and  the  appeal  is  dla- 
mlBsed. 

We  concmr:  VAN  DYKE,  J.;  OAROUTTG, 

J. 


037  Col.  1) 

DUNDON  V.  Mcdonald  et  ai.  (8.  p. 

2.132.) 

(Sapreme  Court  of  Califonda.    July  6.  1902.) 

NSW  TRIAL— FINDINQS-eUPPICIENCY  OF  BVI- 
DBNCB— MATERIALITY— APPEAL. 

1.  Where  a  new  trial  is  crnnted.  the  moving 
party  is  not  concluded  by  the  particular  ground 
stated  or  reason  given  by  the  trial  court  for 
granting  a  motion;  but,  if  the  order  cuu  be 
snstained  ou  any  ground  on  which  the  motion 
waa  made,  it  will  be  affirmed. 

2.  A  stockholder  of  a  bank  sued  the  di- 
rectors for  mi8Coudiict  whereby  mooeys  of  the 
bank  were  lost,  allernng  that  the  president  had 
by  circuitous  methods  pnicurpd  bonds  worth 
JISO.OOO  to  be  sold  to  himself  for  |75,0O0. 
The  court  found  that  the  bouds  were  worth 
$150,000,  and  allowed  tbe  presideot  the 
amount  which  he  had  paid  for  the  bornla.  The 
value  of  the  bonds  was  material  ou  the  ques- 
tion whether  the  sale  was  ratified  by  the  t-or- 
poration  and  on  a  rjuestion  whether  the  pres- 
ident .should  be  charged  with  actual  or  con- 
structive fraud.  After  o  verdict  for  plain- 
tiff, a  pew  trial  was  granted  ou  the  grounds 
that  there  was  not  sufficient  evidence  to  war- 


rant the  finding  as  to  the  value  of  the  bonds, 
and  the  chancellor  stated  that  he  would  hfre 
rendered  judgment  otherwise  had  be  not  er- 
roneously found  on  the  value  of  tlie  bonds. 
Held,  that  the  granting  of  the  new  trial  would 
be  affirmed  on  appeal,  the  finding  as  to  the 
value  of  the  bonds  bdng  material. 

Department  2.  Ai^eal  from  superior  court, 
city  and  county  of  San  Frandsco;  J.  U.  Sea- 
well,  Judge. 

Action  by  P.  F.  Dundon  against  J.  H.  Uc- 
Donald  and  othera.  There  was  Judgment  few 
plaintiff,  and  from  an  orda  grantlag  a  new 
ti'lal  plaintiff  appeals.  Affirmed. 

Wm.  T.  Baggett  and  X>iiiforth  &  Whitako:. 
for  aK^liant.  Roger  Johnson,  for  reqnnd- 
ents. 

McFARLAND,  J.  Judgment  was  rendered 
In  the  court  below  for  plaintiff,  but  after- 
wards, ou  motion  of  defeudants,  the  twurt 
granted  a  new  ti-lal.  From  the  order  grant- 
ing a  new  trial,  plaintiff  appeals. 

The  motion  for  a  new  trial  was  made  on 
all  the  statutory  grounds.  The  case  is  one 
In  equity,  and  the  court  made  a  large  uum- 
ber  of  findings  of  fact  In  the  bill  of  ex- 
ceptions there  are  many  specifications  of  the 
insufficiency  of  the  evidence  to  support  vari- 
ous findings,  and  39  specifications  of  alleged 
errors  of  law  committed  during  the  trlaL 
The  order  granting  a  new  trial  recites  that 
tbe  evidence  was  Insufiiclent  to  support  that 
part  of  finding  14,  which  finds  that  certain 
named  bonds  were  of  the  value  of  $150,000, 
and  that  there  was  no  evidence  as  to  such 
value,  but  that  the  evidence  was  not  In- 
sufficient to  Justify  the  other  findings;  and 
declares  that  "for  tbe  reason"  that  the  evi- 
dence was  Insufiiclent  to  justify  said  finding 
as  to  the  value  of  said  bonds  a  new  trial  ia 
ordered.  In  the  ai^ument  and  briefs  of  ap- 
pellant the  discussion  Is  confined  entirely  to 
the  one  ground  for  a  new  trial  upon  which 
the  court  below  based  its  reason  for  grant- 
ing tbe  motion,  namely,  the  Insufficiency  of 
the  evidence  to  Justify  the  finding  as  to  the 
value  of  the  bonds;  and  the  argument  on  this 
point  is  that  a  finding  as  to  tbe  value  of  the 
bonds  was  entirely  Immaterial,  and  that, 
therefore,  tbe  finding  on  that  subject,  even  if 
unsupported  by  the  evidence,  was  not  a 
ground  for  a  new  trial.  There  Is  no  attempt 
by  appellant  to  show  that  the  order  could 
not  be  sustained  upon  any  of  the  other  nu- 
merous grounds  stated  in  the  motion  for  a  new 
trial.  Respondent  contends  that  be  is  not 
concluded  by  the  particular  ground  stated  w 
reason  given  by  the  trial  court  in  granting 
the  motion  for  a  new  trial,  and  that.  If  the 
order  can  be  sustained  on  any  ground  upon 
which  the  motion  was  made,  the  order  will 
be  affirmed;  which  Is  ail,  no  doubt,  true. 
But  it  Is  not  necessary  to  consider  his  fur- 
ther position  that,  under  the  circumstances  of 
the  cflse,  the  burden  Is  on  appellant  to  show 
that  tbe  order  cannot  be  sustained  upon  any 
of  the  other  j^rounds,  because  we  cannot  see 
that  the  finding  of  the  value  of  tbe  bonds 
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waa  Immftterlal.  The  action  was  brought 
by  plaintiff  as  a  depositor  of  the  Pacific 
Bank,  which  Is  averred  to  be  Insolvent, 
against  the  defendants  as  directors  of  said 
bank.  In  the  comi^alnt  a  great  many  facts 
connected  with  the  management  of  the  bank 
by  defendants,  as  directors,  are  allied,  and 
they  are  chained  with  negligence  and  mis- 
conduct by  which  money  of  the  bank  was 
kMt,  and  benefits  and  profits  accrued  to  them; 
and  it  is  specially  aU^ted  that  they  allowed 
the  defiant  J.  M.  McDonald,  who  was 
president  of  the  bank,  and  another  person, 
who  was  cashlCT,  to  manage  and  control  the 
affairs  of  the  bank  so  as  to  wUlfnlly  and 
fraudnl^tly  realize  large  {nrofita  to  them- 
selves which  should  have  graie  to  the  benefit 
of  the  depositors.  The  most  Important  aver- 
ments are  that  the  bank  owned  150  bmids 
of  the  Los  Angeles  Ctmsolldated  Railway 
Company,  ot  the  par  value  of  91,000  each; 
that  they  were  of  the  actual  value  of  $150,- 
000;  and  that  McDonald  secretly,  and 
through  circuitous  methods,  which  are  de- 
scribed, procured  these  bonds  to  be  sold  to 
himself  for  $75,000.  The  prayer  is  for  na 
accounting,  and  for  general  equitable  reli^, 
and  that  all  right  Acquired  to  said  bonds  by 
said  action  of  McDonald  be  sold,  and  a  cer- 
tain balance  of  the  proceeds  of  the  sale  be  ad- 
judged to  be  the  property  of  the  bank.  The 
court  found,  among  other  things,  that  said 
bonds  were  of  the  actual  value  of  $160,000; 
and,  as  it  granted  a  new  trial  because  that 
finding  was  erroneona,  It  is  dear  that  the 
discretion  which  the  court  exercised  when 
rwderlng  judgment  wa«  based  upon  and  con- 
trolled by  the  consideration  that  the  bonds 
were  of  that  value.  The  chancellor  says.  In 
effect  that  hia  discretion  would  not  have 
led  him  to  render  the  Judgment  which  he  did 
render  If  he  had  not  erroneously  found  the 
bonds  to  be  worth  so  much  more  than  the  de- 
fendant paid  for  them.  It  is  true,  as  con- 
tended by  appellant,  that  the  right  to  avoid 
a  secret  sale  of  property  of  a  corporation 
by  its  president  to  himself  does  not,  as  an 
abstract  proposition,  depend  upon  the  ade- 
quacy of  the  price;  but  when  the  general 
powers  of  a  court  of  equity  are  invoked  for 
a  remedy  against  the  C(ma^uences  of  such 
sale  the  chancellor  has  m  wide  discretion  as 
to  the  form  and  character  of  the  decree 
which  he  will  render  undw  the  particular 
facts  of  the  case  before  him.  We  cannot 
say  that  as  a  matttf  of  law,  the  court  in 
the  case  at  bar  In  rendering  its  judgm^t 
should  have  exercised  its  discretion  In  the 
same  way  if  the  bonds  had  not  been  Worth 
more,  or  aa  much,  as  McDonald  paid  for 
them.  Indeed,  as  the  Jn^ment  allowed  him 
the  amount  which  he  paid  for  the  bonds,  with 
Interest,  It  la  difficult  to  see  bow  it  could 
have  been  rendered,  or  how  any  Judgment 
could  have  bem  ren&eeed  against  McDonald, 
In  the  absence  oi  any  proof  or  finding  as  to 
tbe  value  of  the  bonds.  The  value  of  these 
bonds  had  an  important  bearing  upon  other 
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questions  in  the  ca8e,-«B,  for  Instance, 
whether  tiie  sale  to  McDonald  was  ratified 
by  the  corporation,  or  whether  he  should  be 
charged  with  actual  fraud  or  merely  con- 
structive fraud.  These  views  render  It  un- 
necessary to  notice  other  points  made  by  re- 
spondent. 

The  ard«  a^tealed  tram  is  affirmed. 
We  concur:  H£NSHAW,  J.;  TEMPLB,  J. 


(U  OU.  474) 

McCLUXO  V.  PENNY. 
(Sopreme  Court  of  Oklahoma.    Jane  B.  1902.) 

PORCIBLB  ENTRY  AND  DETAINER— PLEADING 
—JURISDICTION  OF  PROBATE  COURT. 

1.  Where  a  complaint  iu  forcible  euU'y  and 
detainer  ia  filed,  which  is  auOlcicut  ou  its 
face,  the  fact  that  it  contaiDB  the  alleKntion 
that  the  plaintiff  is  the  owner  of  tbe  premiseu 
therein  described  will  be  treated  as  deacriptire 
of  bifi  right  of  possession,  and  not  as  raising 
tbe  question  of  title.  Inasmuch  as  the  question 
of  title  canoot  be  mised  or  tried  in  an  action 
of  forcible  entry  and  detainer,  the  filing  of  an 
answer  setting  up  title,  or  claiming  an  equi- 
table rijjht  to  declare  a  resulting  trust,  will 
not  derest  the  probate  court  of  jurisdiction. 

2.  Article  1&,  c.  18,  {  WSZ,  St  ISUS.  reads: 
"Probate  courts  in  their  respective  couaties 
shall,  in  addition  to  the  powers  conferred  upon 
them  by  the  probate  chapter  of  the  territory, 
have  and  exercise  all  the  ordinary  powers  and 
jurisdiction  of  justices  of  the  peace."  By  this 
provisioD,  jurisdiction  is  given  of  the  action 
of  forcible  eutry  and  detainer,  as  forcible  entry 
and  detainer  is  one  of  the  ordinary  pow^  of  a 
justice  of  the  peace. 

(Syllabus  by  the  Court)' 

Error  from  district  court,  Kay  county;  be- 
fore Justice  Bayard  T.  Halner. 

Action  by  William  A.  Penny  against  Ida 
McCluog.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

This  is  an  action  commenced  by  defendant 
In  error  In  the  probate  court  of  Kay  county, 
Okl.  T.,  and  Is  an  action  ot  forcible  entry 
and  detainer  to  recover  the  possession  of  the 
S.  W.'  M  of  secUon  30.  township  26  N.,  of 
range  1  E.  The  facts  are  that  defendant  in 
error  and  one  Charles  R.  McClung,  the  hus- 
band of  plaintiff  in  error,  both  claimed  thla 
tract  of  land  as  homestead  settiera,  and  con- 
tested for  their  rights  as  such,  through  the 
several  departments  of  the  Interior,  to  a  final 
determination,  which  was  In  favor  of  defend- 
ant in  error,  who,  having  completed  his  en- 
try, brought  this  action  to  obtain  poasession 
of  the  laud.  The  defendant  flies  a  general 
denial,  and  also  sets  up  by  way  ot  answer 
that  the  land  departmrait  and  the  secretary 
of  the  Intwlor  misapplied  the  law  In  the 
case,  and  that  the  defendant  in  error  was  not 
a  qualified  entryman.  and  alleges  that  she 
(the  plaintiff  in  error)  Intends  to  brlug  an 
action  to  declare  the  title  of  defendant  In  er- 
ror a  trust  for  the  benefit  of  pla'"tiff  in  er- 
ror. Judgment  in  the  probate  court  was  ren- 
dered in  favor  of  defendant  in  error.  An  ap- 
peal was  taken  to  the  district  court,  and  a 
similar  Judgment  rendered  there,  and  excep- 
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tion  saved,  and  tbe  caiue  is  brought  here  for 
review, 

Pancoast  &  Bowles  aod  S.  H.  Harris,  for 
plaintiff  In  error.  Ransom  &  BaUey  and  J. 
11.  King,  for  defendant  In  error. 

IRWIN,  J.  While  there  are  several  assign- 
ments of  error,  only  three  are  argued  or  In- 
sisted uiKm  by  plaintiff  In  error  In  his  toief. 

First  It  Is  alleged  that  as  defendant  In  er- 
ror, In  bis  complaint,  says  that  he  1b  the 
«wna:  of  the  premises  therein  described,  this 
raises  the  question  of  title,  and  deprives  the 
probate  court  of  Jurisdiction.  We  do  not 
think  this  position  Is  well  taken.  The  word 
"owner,"  as  herein  used,  would  be  merely  de- 
scriptive of  plaintiff's  right  of  possession, 
and  would  not  change  the  nature  of  the  ac- 
tion. ^ 

Second,  It  la  denied  that  the  probate  court 
has  Jurisdiction  In  an  action  of  forcible  en- 
try and  detainer.  By  artlde  13.  c.  67,  St 
18A8,  Justices  of  the  peace  within  their  re- 
spective counties  are  gives  Jnrisdlctl(m  In 
such  actions.  Article  16,  clS.  1 1502,  of  tbe 
same  statute,  reads  as  follows:  "Probate 
courts  In  their  respective  counties  shall.  In 
addidon  to  the  powers  conferred  upon  them 
the  probate  chapter  of  the  territory,  have 
and  exercise  the  ordinary  powers  and  Jui-ls- 
dlctlon  ot  Justices  of  the  peace."  And  we 
think  these  two  sections  are  a  complete  an- 
swer to  this  contention  of  plalntlfl  In  error. 

The  sole  and  only  remaining  assignment  of 
error  is  the  third;  that  is,  has  the  plain  Off 
below  the  right  to  bring'  and  maintain  forci- 
ble entry  and  detainer,  upon  the  strength  of 
a  homestead  entry,  when  the  defendant 
claims  an  Interest  In  the  land,  other  than 
possession?  That  Is,  where  the  defendant 
below  claims  the  right  to  bring  an  action  to 
declare  plaintiff's  title  to  be  In  trust  for  de- 
fendant This  court  In  the  case  of  Laughlln 
V.  Farlss,  reported  In  7  Okl.  6,  60  Pac  ^5, 
say:  "Where  a  homestead  entryman  has 
complied  with  all  of  the  requirements  of  the 
federal  statutes,  applicable  to  the  disposal 
of  the  tract  of  land  occupied  by  him,  and 
has  made  0nal  proof,  paid  the  amount  of 
money  required,  and  recdved  final  certificate 
therefor,  he  has  a  complete  equitable  title  to 
said  laud."  In  tbe  case  of  Railway  Co.  v. 
McBratney,  12  Kan.  17,  Justice  Brewer, 
speaking  for  the  court  Bays:  "In  an  action 
for  tbe  recovery  of  real  property,  it  shall  be 
sufficient  If  the  plaintiff  state  b)  his  peUtion 
that  he  has  a  legal  or  equitable  estate  there- 
in, and  Is  entitled  to  the  possession."  In  a 
case  very  similar  to  the  case  afbar  (the  case 
of  Laughlln  v.  Fariss,  above  cited),  which 
was  one  wbere  the  contest  had  been  finally 
decided  by  the  department  of  the  Interior  In 
favor  of  the  plaintiff,  and  he  had  completed 
his  entry,  and  tbe  defendant  sought  to  hold 
possession  by  virtue  of  a  second  contest  tUs 
court  held  that  fordble  detainer  was  the 
proper  action.  The  only  remaining  question 
Is,  can  the  question  of  a  resulting  trust  be 


set  up  as  a  defense  and  tried  In  this  actton? 
Such  an  answer  sets  up  title  In  tbe  defend- 
ant and  In  fact  asks  the  trial  court  to  re- 
verse the  decision  of  tbe  department  of  the 
interior,  and  declare  the  title  and  ownership 
to  be  in  the  defendant.  The  right  to  adjudi- 
cate such  equitable  rights  In  an  action  of  tills 
kind  has  been  denied  by  this  court  in  the 
case  of  McDonald  v.  StUes,.  7  Okl.  828.  64 
Pac.  487,  which  was  an  action  hegtm  as  vn- 
lawfnl  entry  and  forcible  detainer  before  a 
Justice  of  the  peace.  Tbe  defendant  In  the 
Justice  court  filed  answer,  denying  the  alle- 
gation of  unlawful  ^try  and  of  plalntUTs 
right  to  possession,  and  also  set  op  equitable 
tlUe  in  blmsdt  and  that  the  plalntlfl  held 
the  real  estate  In  question  In  trust  for  him; 
thus  making  It,  In  principle,  a  case  precisely 
like  the  one  at  bar.  And  In  ttiat  case,  this 
court  through  Its  chief  Justice,  uses  tbe  fol- 
lowing language:  "We  are  satisfied  that  it 
was  never  the  intention  of  the  legislature 
that  Any  question  other  than  that  of  the 
right  to  possession  should  be  tried  In  this 
class  of  cases.  It  was  the  purpose  to  provide 
a  spee^  and  inexpensive  mode  of  restoring 
possesslcm  of  real  estate  to  the  one  rigbtfull}' 
entitled  to  the  same.  By  putting  title  in  Is- 
sue and  certifying  the  case  to  the  district 
court  all  the  purposes  and  aids  to  be  attain- 
ed by  tUs  form  of  remedy,  and  the  evils  to 
be  corrected,  are  defeated,  and  tbe  action  be- 
comes one  to  try  legal  and  equitable  titles, 
and  delays  the  determination  of  possessory 
righb.  Upon  neither  sound  reason  nw  prii>- 
dple  can  the  practice  be  sustained  of  ccm- 
vertlng  a  possessory  action  into  one  of  eject- 
ment or  one  In  equity,  to  declare  a  resulting 
trust  and  decree  conveyances  of  legal  titles. 
There  are  appropriate  forms  of  action,  and 
proper  forms  provided  for  tbe  trial  of  all 
this  class  of  cases,  and  the  ends  of  Justice 
will  be  much  better  subserved  If  the  remedy 
Intended  to  be  provided  for  the  unlawful 
withholding  of  possesslcai  of  real  estate  la 
confined  to  the  purposes  for  which  It  was 
(H-iginally  designed."  This  court  in  the  case 
of  Kirtley  v.  Dykes,  10  OkL  18,  62  Pae  808, 
says:  "*  *  *  When  the  mattw  was  final- 
ly decided  by  the  land  department  and  a 
Judgment  rendered  In  favor  of  the  plaintiff, 
her  right  to  the  iktssessloa  of  the  premises 
was  completed."  Packing  Go.  v.  Howe  (Kan. 
Sup.)  64  Pac.  43;  WIdeman  v.  Taykir  (Kan. 
Sup.)  65  P&c  604.  The  entire  theory  of  this 
action  is  that  it  Is  pur^y  possessory;  that  It 
deals  with  the  possessory  rights,  and  not  the 
ultimate  rights,  of  the  parties.  Questions 
other  than  the  Immediate  rights  of  ttie  par- 
ties cannot  be  litigated  in  sudi  action.  If 
the  party  desires  to  have  an  adjudication  on 
her  right  to  a  resulting  trust  in  the  land,  she 
must  resort  to  another  forum  and  another 
form  of  actkm. 

Having  examined  the  oitire  record,  and 
finding  no  error  tbertin,  and  believing  that 
snbstantial  Justice  has  been  done^  the  decl- 
ston  of  the  district  court  is  affirmed  at.  the 
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cost  of  the  plaintiff  In  error;  all  the  Justices 
concurrlDg.  except  HATNER,  J.,  who.  having 
presided  in  the  court  below,  took  no  part  In 
this  action,  and  PANCOAST,  of  counsel 
In  the  court  belinr,  not  rittlng. 


■(29  Wuh.  46) 

WOODHTKST  T.  CRAMBB  «t  at' 
fSupreme  Court  of  Wavhlngtou.  Jul/  6>  1902.) 

AFPBAlt  —  BXCEPnONS  —  BTATUTB3  —  CON- 
BTRUOnON— EXHCUTION  aAI<BS-P0SBBSS10M 
DUaiNO  BSDEMPTION  PERIOD  —  TRUSTS  — 
HORTOAGBB-CONVBYAHCB  TO  KORTOAOBB- 
MBROBR. 

1.  Lavs  1898.  p.  180,  I  21,  providing  that 
-tfa«  determinntiou  of  any  qnestioD  of  law  or  fact 
ytmy  be  revieiced  on  appeal  when  exceptious 
to  the  findiDga  of  fact  or  coDdoBioiu  of  taw 
have  beea  duly  taken.  do«s  not  preclude  the 
review,  in  the  absence  of  excepuons,  of  the 

aueetion  whether  a  judgment  la  warranted  bj 
le  nncoDtradicted  fiudings  of  fact  by  the  court. 
Z2  Ballinger'a  Ann.  Codes  &  St.  S  5051, 
proridiDg  that  it  shall  not  be  necessarr  to  Uke 
an  exception  to  a  decision  embodied  in  ttie 
jndgmeut,  but  providiuK  that  the  sectiou  shall 
not  apply  to  gudings  of  fact  or  conclusions  ot 
law  in  a  cause  tried  to  the  court,  does  not 
make  it  necessarr  to  save  exceptions  to  a  Jadg- 
meut  rend^d  in  a  trial  to  the  court,  on  un- 
controvei'ted  findings  of  fact,  as  not  being 
warraiited  hj  such  facta. 

3.  A  judgment  debtor  or  his  successor  is  en- 
titled, Dj  Uie  express  provisions  of  Laws  iSOti, 
pp.  83,  94>  I  15,  to  the  possession  during  the 
period  of  redemptioo  of  his  farm  lands  sold 
under  execution. 

4.  Where  the  entire  price  of  real  estate  is 
paid  by  a  parent,  and  title  taken  in  the  name 
«t  an  adult  child,  sod  the  child  executes  mort- 
nges  therefor,  including  a  separate  debt  to 
Uie  pareut,  and  there  is  nothing  to  show  that 
the  property  is  to  be -held  in  trust  for  the 
parent,  the  property  Is  subject  to  the  lien  of 
a  jodement  against  the  child. 

5.  The  acceptance  of  a  conveyance  or  mort- 
gaged property,  subject  to  a  judnueut  lien,  by 
Uie  mortgagee,  in  payment  of  the  mortgaged 
debt,  and  without  knowledge  of  the  judgment, 
or  intention  to  surrender  the  priority  of  the 
mortgage,  la  uot  a  merger  of  the  mortgage  in 
the  fee  which  will  make  the  judgment  a  first 
lien  on  the  property. 

Appeal  from  soperior  conr^  Spokane  cono- 
-ty;  Geo.  W.  Belt,  Judge. 

Suit  tiy  Theodore  Woodhurst  against  Miles 
■Cramer  and  others.  From  a  judgment  tor 
•defendants,  plaintiff  appeals.  Bermed. 

Bapp7  St  Hlndman,  for  appdIanL  Harris 
BaldwlDt  for  respondentB. 

HADLBT.  J.  Tbls  actton  was  brangAt  "bf 
«iq>eUant  against  respondents  to  obtain  pos- 
seflslon  of  certain  real  estate  In  Spokane 
county,  which  It  Is  alleged  Is  wrongfull/ 
-witlibf^  from  anwllant  hj  reqKmdents.  A 
trtkl  was  had  before  the  court  without  a 
Jury,  and  a  jndgmrat  entered  to  the  effect 
ttiat  aK>dlant  Is  not  entitled  to  tiie  posses- 
ion any  of  the  lauds  as  against  respood- 
-eots  WUltam  H.  Cramer  and  Bacbel  Cramer. 
Other  features  of  the  judgment  will  be  here- 
inafter mentioned.  From  the  Judgment  the 
plaintiff  tn  the  action  has  appealed. 

Beapondents  move  to  dismiss  the  appeal 
and  for  the  affirmance  of  the  Judgment  on 
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the  ground  that  no  exceptkm  was  taken  by 
appellant  to  the  concloslons  of  law.  No  ex- 
ceptions were  taken  to  the  findings  of  facts. 
The  only  exception  disclosed  by  the  record 
1b  the  following  at  the  conduslfm  of  the 
Judgment:  *^  all  of  which  the  said  plain- 
tiff duly  excepts."  Appellant  coicedes  the 
focts  as  found  by  the  court,  and  no  state- 
ment ot  facts  b  brought  up  with  tbe  rec(nd; 
but  he  insists  that  the  Judgment  Is  not  sup- 
ported by  the  findings  of  facta  or  the  pleadr 
lugs,  and  that  no  Exceptions  to  the  omudn- 
sions  of  law  sre  necessary.  The  Judgmrat 
follows  Uie  eonelusloBS  of  law,  specifically 
states  that  It  Is  baaed  ujfim  botlt  the  findings 
and  conclnskms,  and  Is  conslstait  with  lha 
eoncIuBlons  9t  law.  Beqpondents  urge  that 
the  only  error  daimed  Is  based  necessarily. 
upw  the  conclusions  itf  law,  and  that;  wlth^ 
out  specific  exceptions  thereto,  thm  is  noth- 
ing here  for  review.  They  cite  Bice  t.  Stev- 
ens, 9  Warii.  298,  87  Fac.  440;  Irwlu  v. 
Waterworks,  12  Wash.  112,  jlO  Pac.  637;  and 
7tsber  T.  Ktawifaberg,  17  Wash.  290,  4»  Pac. 
488.  Some  of  the  language  in  the  opinions 
of  the  above  eases  Is  susceptible  of  the  eaoi- 
struetlon  placed  upon  It  by  resptrndenta*  coun- 
sel. It  will  be  obstfved,  however,  that  eacdi 
opinion  refos  to  a  failure  to  ezcq»t  to  both 
findings  of  facts  and  condndons  of '  law. 
Neither  case  wttn  to  a  tallnre  to  except  to 
condnslons  of  law  alone;  and  while  the  Ian* 
gauge  in  some  instances  Is  disjunctively  stat- 
ed, leavlug  it  to  be  Inferred  that  specific  ex- 
ertions must  be  taken  to  dther  findings  or 
conclusions,  yet  the  one  question  of  the  ef- 
fect of  a  failure  to  except  to  conduedons  of 
law  alone  does  not  seem  to  have  been  direct- 
ly Involved  in  either  of  the  cases.  It  l>  fur- 
ther oootended  that  the  statute  (section  21, 
p,  180,  Laws  1888)  should  be  construed  to  tha 
effect  that  there  can  be  no  review  ot  a  cm- 
elusion  of  law  wltlumt  a  q>eclfie  ezc^tlon 
thereto.  It  Is  poerible  that  the  prior  deci- 
sions of  this  court  msy  have  led  to  some  ood- 
fuslon  upon  this  subject  In  the  later  case 
ct  Carstws  &  Barles  v.  Leldlgb  ft  H.  lium- 
ber  Co„  18  Wssh.  4fia  M  Paa  1061,  88  U 
B.  A.  64S,  68  Am.  St  Bep.  908,  It  was  found 
that  no  proper  exceptions  had  been  taken  to 
dthor  the  findings  of  facta  or  conclnalons  of 
law;  and  this  court  bdd  that  the  only  que» 
tlon  left  for  determloaticm  was,  did  the  find- 
ings of  facts  warrant  the  conduslons '  ot 
law  7  The  court  thai  proceeded  to  review 
that  question.  The  same  course  had  beoi 
previously  pursued  in  Hannegan  v.  Both,  12 
Wash.  66,  40  Pac.  688.  There  general  ex- 
ceptions had  been  Interposed  to  all  the  find- 
ings and  condnttffms.  without  specifying  any 
one  In  paztlcnlar.  Such  excq»tlons  were  hdd 
to  be  buufBdait  and  the  case  thai  stood  as 
If  there  were  no  exceptions.  It  was  held 
that  the  only  question  to  be  determined  was 
whether  the  condnsions  of  law  and  Jndffnent 
appealed  from  were  warranted  by  the  facta 
foond  by  the  court  The  court  then  pro- 
ceeded to  detennlna  that  gnestloa.  Tbls 
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may  be  said  to  be  a  liberal  view  of  the  stat- 
ute, but  It  Is  better  to  err  on  the  side  of  lib- 
erality thsn  to  adopt  a  rule  that  is  harsh 
toward  litigants.  When  the  facts  as  found 
by  the  court  are  not  disputed,  the  only  ques- 
tion Is  whether  the  Judgment  Is  authorized 
by  the  facts  aa  found;  and  uuder  section 
5051,  2  BaUloger'B  Ann  Codes  &  St,  It  Is 
not  necessaiy  to  except  to  the  Judgment  it- 
self. The  motion  to  dismiss  is  denied. 

The  court  found  the  following  as  facts  In 
the  case:  That  ou  February  2%  1900,  Garr- 
Scott  Company  obtained  a  Judgment  in  said 
court  against  respondents  Ulles  Oramw  and 
wife  for  the  sum  of  fS,075;  that  the  respond- 
oits  William  H.  and  Bachel  Cramer  are  hus- 
band and  wlfe^  and  respondents  BXlles  and 
Blanche  Cramer  are  also  husband  and  wife; 
that  sold  Miles  Cramer  Is  a  son  of  WllUam 
EL  and  Rachel  Cramer;  that  <hi  the  date  of 
said  Judgm«it  Miles  Cramer  and  wife  were 
owners,  as  tenants  In  common  with  William 
and  Rachel  Cran^,  of  an  undivided  one-half 
interest,  and  not  more,  In  blocks  21  and  28 
in  Seserrolr  addition  to  the  city  of  Cheney, 
and  at  the  same  time  the  said  William  and 
Bachel  Cramer,  as  husband  and  wife,  were 
the  owners  of  the  other  undivided  half  in- 
terest In  said  blocks;  that  on  AprU  1.  1899, 
one  WllBOB  and  wife,  and  also  one  Nerln, 
respectively  conv^ed  to  Miles  Cramer  cer- 
tain described  tracts  of  land;  that  tbe  total 
purchase  price  of  all  said  lands  was  the  sum 
of  93,900,  none  of  which  was  ever  paid  to  the 
grantors  by  Miles  Cramer  and  wife,  but  all 
of  which  was  paid  by  William  and  Bachel 
Cramer;  tha^  for  the  purpose  of  snpplylug 
the  means  to  pay  said  purchase  mon^,  said 
William  and  Bachel  Cramer  borrowed  from 
tiie  Pennsylvania  Mortgage  &  Investment 
Company  the  sum  of  92,600^  and  also  ad- 
vanced 91,000  firom  their  own  money,  and 
tiiaenpon  paid  said  total  sum  of  93,ES00  to 
said  grantors;  that,  for  the  purpose  of  secmv 
ing  said  Indebtedness  of  $2,600  to  said  mort- 
gage ctHDpany,  the  said  William  and  Bachel 
Cramer  caused  the  said  Miles  Cramer  and 
wife  on-  the  date  of  the  aforesaid  convey- 
aces  to  execute  to  said  mortgage  company 
five  certain  pnnnluory  notes  for  the  aggre* 
gate  sum  of  92,500,  due  on  or  before  April 
1, 1903,  with  Intwest  at  7  per  c«it.  per  annum 
from  date  until  paid,  and  did  also  cause  them 
to  execute  to  said  company  a  mortgage  upon 
an  the  lands  so  purchased,  tar  the  purpose 
of  securing  said  promissory  notes;  that  for 
the  purpose  of  securing  to  said  William  and 
Bachel  Cramor  the  said  sum  of  91|U00  adr 
ranced  them,  and  for  the  fnrtber  purpose 
of  seeming  to  them  the  payment  of  91t200, 
other  money  due  and  owing  to  them  from 
said  Miles  Cramor  and  wife,  said  William 
and  Bachel  i^mer  caused  said  Miles  Cramer 
and  wife  to  execute  and  deliver  to  said  Ba- 
ch^ Cramer  a  certain  promissory  note  for  the 
sum  of  $2,200,  payable  on  demand,  and  bear- 
ing Interest  at  8  per  cent,  per  annum,  and 
did  also  cause  them  to  execute  to  Bachel 


Cramer  a  mortgage  upon  the  lands  so  pur- 
chased as  aforesaid  to  secure  the  last-men- 
tioned note;  that  on  the  Itith  day  of  April, 
1900,  the  said  $2,200  note  being  due  and 
wholly  unpaid,  the  raid  Miles  Cramer  and 
wife,  for  the  purpose  of  paylug  the  same, 
conveyed  to  Rachel  Cramer  all  of  said  lands, 
and  also  their  interest  to  tbe  afwesald  blocks 
to  the  dty  of  Cheney,  and  tbe  said  Bachd 
Cramer,  with  the  consent  of  William  Gramo', 
accepted  such  conv^ance  as  payment  of  said 
Indebtedness,  and  thereupon  released  of  rec- 
ord the  aforesaid  mortgage  given  to  secure 
the  same;  that  said  Bachel  and  WllUam 
Cramer,  as  a  part  of  the  purchase  price  of 
said  land,  assumed  to  pay  the  said  promlssoiy 
notes  given  to  tbe  mortgage  company  aXme- 
said,  and  that  they  have  paid  all  of  said  In- 
debtedness, except  the  sum  of  $800;  that, 
at  the  time  Bachel  Cramer  received  said 
deed,  both  she  and  her  buaband  were  wholly 
Ignorant  of  the  existence  6f  the  said  Garr- 
Scott  Judgment  against  Miles  Cramer  and 
wife,  and  that  neither  of  th^  had  knowledge 
thereof  prior  to  S^^tember,  1900;  that.  If 
^ther  of  them  had  known  of  the  existence 
of  tbe  Judgment,  the  said  Rachel  Cramer 
would  not  have  received  said  convince  aa 
aforesaid,  said  William  Cramer  would  not 
bnve  consented  thneto,  and  neither  of  them 
would  have  caused  said  release  of  mortgage 
to  be  made,  or  consented  thereto;  that  It 
was  not  the  totention  of  either  of  them  to 
lose  the  lien  of  th^  said  mortgage  upaa 
said  lands;  that  on  the  ITth  day  of  Septem- 
ber, 1900,  an  execntkm  Issued  under  said 
Garr-Scott  Judgment  against  Miles  Cramer 
and  wife  to  satisfy  a  deddency  stUI  unpaid 
therecn,  and  aU  of  said  lands,  blocks,  and 
parcels  of  ground  were  levied  upon,  and 
thereafter,  on  the  24th  day  ot  Novembn', 
1900,  were  sold  to  said  Garr-Scott  Company 
for  the  sum  of  91i600,  and  a  sha-lfTs  certifi- 
cate was  regularly  Issued  to  said  purchaser, 
the '  amount  of  tbe  purchase  price  credited 
upon  the  Judgment,  and  the  sole  duly  ctm- 
flrmed;  that  thowafter  the  said  purchase 
sold  and  transferred  said  certificate  and  the 
land  therein  described  to  tbe  appellant,  who- 
la  now  the  owner  and  holder  thereof;  tiiat 
appellant  bought  the  same  for  a  valnaUe 
conslderatlfm,  and  wltiiout  notice  or  knowl- 
edge of  the  facts,  »cept  to  so  fftr  as  he  could 
derive  notice  thereof  from  an  inqiectlsn  of 
the  records  of  Spokane  county.  From  the 
foregoUig  facto  tiie  court  ccnclndes  that  ap- 
pellant has  no  right  title,  or  toterest  In  any 
of  said  lands,  except  an  undivided  half  In- 
terest In  blocks  21  and  22  to  Besovdr  ad- 
dition to  the  cfty  of  Cheney,  and  that  he  Is 
not  entitied  to  the  possession  thereof  to  the 
exclusion  of  his  co-tenants,  William  and  Ba- 
chel Cramer.  Judgmmt  was  entered  accord- 
ingly. Was  the  Judgment  warranted  by  tiie- 
foregoing  facts? 

Appdlant  urges  that  he  is,  in  any  evnt 
entitled  to  Judgment  for  poss^lon,  for  tbe 
reasm  that  be  holds  as  fbe  succeuor  ol  tbe- 
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purchaser  at  a  alierllTs  sale.  Th£  sale  was 
made  November  2i,  1900.  This  action  was 
commenced  In  February,  1001.  From  the  de> 
scrlptloD  of  the  lands,  theg'  appear  to  be  farm 
lands,  and  as  such,  under  the  statute  of  1880, 
the  Jadgment  debtor  Is  en:titled  to  possession 
during  the  period  of  redemption.  See  Laws 
1800,  pp.  93,  91,  f  16.  The  erldence  not  be- 
ing her^  we  will  assume  In  support  of  the 
Jadgment  that  proof  was  before  the  court  that 
ancb  was  the  character  of  the  lands.  In  that 
event,  appellant  Is  not  entltied  to  possession. 

The  judgment,  however,  goes  further  than 
merely  to  deny  possession  to  an}eUant,  and 
adjudges  that  appellant  has  no  Interest  in  any 
of  the  lands,  except  hi  the  Choiey  blocks. 
We  think  this  was  error.  Strictly  considered, 
the  only  issue  tendered  by  the  complaint  la 
that  of  right  to  possession;  but  respondents 
in  their  answer  set  np  facts  heretofore  set  oat 
as  found  by  the  conrt,  and  pray  tiiat  all  pro- 
ceedings had  against  the  lands  by  virtue -of 
the  execution  shall  be  adjudged  void  and  of 
no  effect,  and  also  that  the  mortgage  from 
Miles  Cramer  and  wife  to  Rachel  Cramer  shall 
be  revived.  They  also  ask,  if  they  have  not 
prayed  for  proper  relief,  that  the  court  shall 
grant  such  rdlef  as  may  In  equity  be  proper. 
While  the  action  in  Its  Inception  seems  to 
have  been  simply  one  for  possession,  yet  re- 
spondents have  asked  for  equitable  reli^; 
and  appellant  in  his  brief  earnestly  aafcs  the 
court  to  determine  upon  this  appeal  whether 
the  said  mortgage  may  be  revived,  in  order 
that  another  appeal  upon  that  subject  may  be 
prevented.  In  view  at  this  mutual  request 
of  the  parties,  we  shall  consider  the  pleadings 
amoided  so  as  to  Iwlng  the  matters  suggest- 
ed within  the  Issues. 

The  first  portion  of  respondents*  prayer  for 
reli^  must  be  denied.  Miles  Cramer  and 
wife,  the  Judgment  debtors,  were  tbe  owners 
In  fee  slmide  of  the  land  when  the  jadgment 
against  them  ma  taken.  It  la  true,  the  court 
found  that  they  paid  nothhig  for  the  land, 
and  that  the  father  and  mother  paid  all  thai 
was  paid;  yet  when  the  conveyances  were 
made  the  entire  consideration  was  secured  by 
mor^ages  upon  the  lands,  executed  by  Milea 
Cramer  and  wife  as  the  holders  of  the  fe^ 
and  it  does  not  appear  from  the  conrCs  find- 
ings that  It  was  intended  that  said  Miles 
Cramer  and  wife  should  not  become  tbe  own- 
era  In  fee.  There  is  no  finding  that  the  title 
was  taken  and  held  by  them  in  trust  for  the 
fatber  and  mother,  or  any  one  else.  Tb&t 
the  father  and  mother  treated  tbe  lands  as 
those  of  the  son  and  wife  Is  evidenced  by  the 
fact  that  they  required  them  to  include  In 
their  mortgage  to  them  $1,200  additional  In- 
debtedness, which  was  In  no  way  connected 
with  the  consideration  for  the  purchase.  The 
Judgment  therefore  became  a  Hen  as  against 
the  lancbi  of  the  Judgment  debton,  and  contin- 
ued to  be  each  notwithstanding  their  subse- 
quent conveys  uce.  It  was  a  Ilea  when  the 
execution  sai?  was  made.  The  sale  seems  to 
have  been  r^ularly  made,  and  appellant  Is 


the  legal  holder  of  the  sberlfTs  certificate. 
He  faas,  therefore,  the  Intoest  of  an  execution 
purchaser  in  said  lands,  awaiting  the  explrft- 
tlon  of  the  period  of  redemption.  He  holds 
that  Interest  of  course,  subject  to  the  unpaid 
portion  of  the  debt  to  the  mortgage  company. 
The  remahilng  quratlon  is  whether  the  Inter- 
est of  aiwellant  Is  held  subject  to  the  mort- 
gage of  Bachel  Cramer,  notwithstanding  the 
fact  that  she  formally  released  the  mortgage 
of  record.  It  has  been  established  as  the  rule 
in  this  state  that  a  Judgmait  Is  a  lien  upon 
the  real,  and  not  tbe  apparent  Interest  of  the 
debtw.  An  execution  creditor  purchasing  at 
his  own  sale  is  not  a  bona  fide  purchaser. 
He  parts  with  no  conddoratlan*  and  takes  no 
greater  Interest  than  his  debtor  has.  See 
Hacker  v.  White,  22  Wash.  415.  60  Fac  1114, 
79  Am.  St.  Uep.  945.  and  the  review  of  cases 
therein  contained.  Appellant  stands  In  no 
different  relation  to  the  execution  sale.  He 
simply  purchased  what  the  execution  purchas- 
er obtained  at  the  sale,  and  stands  In  his 
shoes.  What  was  the  real  interest  of  the 
judgment  debtor  when  the  sale  was  made? 
;  It  is  true,  they  held  the  lands  la  fee  simpler 
with  the  mortgage  canceled  of  record,  but 
th^  had  never  paid  the  debt  The  mortga- 
gee released  the  mortage  without  knowledge 
of  the  existence  of  the  judgment  llm.  The 
understood  consideration  was  the  transfer  of 
the  land  unincumbered,  save  by  the  prior 
mortgage.  It 'was  not  Intended  that  there 
Shonld  be  a  merger  at  ttie  mortgage  lien  into 
the  absolute  title,  subject  to  thejnnlor  lien  of 
this  Judgmrat  If  the  transfer  was  not  made 
free  ti-om  the  Jndgifient  lien,  as  understood  by 
the  mortgagee,— that  being  the  only  consld«a- 
tion  for  the  cancdlatlon  of  the  debt— then  the 
debt  was  not  in  fact  paid.  Tbe  debt  being 
still  In  existence,  and  there  having  been  no 
intention  to  release  the  mortgage  until  the 
debt  was  paid,  it  follow  that  as  between  the 
mortgagee  and  the  mortgagors,  there  was  not 
in  fact  a  release.  The  mortgagors'  land  was 
still  subject  to  the  bmtfen  of  this  mortgage  at 
the  time  of  the  execution  sale,  and  the  pur- 
chaser took  it  subject  to  that  burden,  as  the 
real  Interest  of  the  Judgment  debtors.  That 
tbe  mortgage  lien  was  not  In  equity,  merged 
iu  the  absolute  estate,  under  tbe  facts  found 
by  the  court  la  sustained  by  the  great  weight 
of  authority.  See  Hitchcock  v.  Klxon,  16 
Wash.  281,  47  Pac.  412;  Lowman  v.  Lowman, 
118  IU.  582.  9  N.  B.  245;  MaUory  v.  Hitch- 
cock, 29  Oonn.  127;  Webb  v.  Meioy,  32  Wis. 
319;  Lyon  v.  McIIvalne,  24  Iowa,  9;  Polk  v. 
Reynolds,  31  Md.  106;  Walker  v.  Baxter.  26 
Vt.  710;  Snyder  v.  Snyder,  6  Mich.  470;  Bes- 
ser  V.  Hawthorn,  3  Or.  120;  Bumpp  v.  Ger- 
kens,  SO  Gal.  496. 

Under  the  facts  as  found  by  the  court  It 
must  be  held  that  the  Rachel  Cramer  mort- 
gage still  exists,  since  it  was  not  intended  that 
there  should  be  a  merger  that  would  pmnlt 
the  junior  lien  of  the  judgment  to  attach  as 
supcriOT  to  the  mortgage  lien.  When  It  Is  to 
the  Interoft  of  the  mortgagee  to  prevent  such 
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merger,  and  when  It  Is  not  Intended  that  tha 
mortgage  should  merge  into  the  abaolnte  titl^ 
to  the  extinction  of  the  mortgagee's  lien,  equi- 
ty will  not  compd  such  merger.  For  reaaons 
stated  aboTe,  the  Judgment  that  appellant  la 
not  now  entitled  to  the  poBseesion  Is  correct; 
but,  under  the  Issnes  as  we  are  now  consider- 
ing them,  the  Judgment  should  also  declare 
that  the  lien  of  the  Rachel  Cramer  mortgage 
stlH  exists,  and  that  appellant  has  the  Inter- 
est of  an  execution  purchaser  In  the  mort- 
gaged lands  sold  under  the  execution,  hot  that 
such  Interest  Is  subject  to  said  mortgage. 

The  cause  is  remanded,  with  Instructtons 
to  modify  the  Judgment  and  decree  la  ac- 
cordance with  this  opinion. 

REA.VXS,  0.  J.,  and  FtTLLERTON, 
MOUNT,  ANDEB8,  and  DUNBAR.  JJ^  con- 
cur. 


(SO  Colo.  10} 

OIANO  T.  PEOFLa 

(Supreme  Court  of  Colorado,    June  2,  1902.) 

CRIMINAL  LAW— TRIA^-WATVBR  OP  RIGHT  TO 
JURY  LIST— CONTINUANCD— APPKAL-ASSIQN- 
HENT  OF  ERRORS— SUFFICIENCY  OF  RECORD 
TO  SUSTAIN  ASSIGNMENT— ERRORS  IN  IN- 
STRUCTIONS —  TAXATION  OP  COSTS  —  CON- 
SOLIDATION OP  INDICTMENTS—SUpnCIENCT 
OF  aVIDKNCB  —  JURY  QUESTIONS  —  OPEN 
VBNIRB-PRBSDMPTION8  IN  FAVOR  OF  RUL- 
INGS. 

1.  Under  Mills'  Ann.  St  t  1452.  authorizing 
the  conrt  to  consolidate  seTera)  indictmeats 
Against  the  same  person  for  offenses  which 
might  have  been  properlf  Joined,  where  it  does 
not  nfflrmatirely  appear  from  the  record  on  an 
appeal  that  the  charges  two  indictments 
wnicb  were  consolidated  hi  the  trial  court  are 
not  sach  as  may  be  properly  joined,  the  ruling 
of  the  trial  court  in  ordering  the  consolidation 
will  not  be  disturbed. 

2.  Under  Mills'  Ann.  St.  i  1460.  reqmring  a 
copy  of  the  indictment  and  a  list  of  jarors 
and  witnesses  to  b«  furnished,  previous  to  the 
arraignment,  to  every  person  charged  with  a 
felony,  and  In  other  cases  to  any  defendant 
requesting  it,  where  a  defendant  coarged  with 
a  crime  oth«-  than  a  felony  fails  to  request  such 
copies  and  lists  before  his  arraignment  he 
waives  the  right  to  have  them. 

3.  Where  defendant  in  a  criminal  case  cMi- 
duded  his  evidence  at  6  o'clock  p.  m.,  there 
was  no  abuse  of  discretion  in  allowing  the 
prosecution  a  continuance  until  the  following 
morning  to  produce  eridence  in  rebuttal. 

4.  Where  the  record  on  an  anieal  does  not 
contain  all  the  instructions  given  by  the  trial 
court.  assEguments  of  error  to  those  that  are 
contained  therein  cannot  be  considered. 

6.  Findings  based  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

6l  Where  two  indictments  are  consolidated 
under  the  authority  of  Mills'  Ann.  St.  {  1452, 
and  the  evidence  is  snflldent  to  sustain  the 
charge  set  forth  in  one  of  them,  and  the  penalty 
imposed  is  within  the  limits  prescribed  for  such 
offense,  the  sofflcieacy  of  the  evidence  to  sup- 
port the  other  charge  will  not  be  considered. 

7.  A  district  attorney  has  no  power  to  sus- 
pend the  operatiou  of  a  criminal  statute,  or  to 
make  a  vaTid  agreement  to  refrain  from  enfor- 
cing it. 

8.  Where  the  particulars  in  which  an  alleged 
error  was  made  in  the  matter  of  taxing  costs 
are  not  pointed  out, — neither  the  abstract  nor 
the  citations  to  the  transcript  furnishing  any 
data  upon  the  subject, — the  appellate  court 
will  uot  pass  upon  the  point. 


9.  WbMa'tlie  trial  court,  being  hi  need  of 
a  Jury  for  the  trial  of  a  criminal  case,  issue*! 
an  open  venire  therefor,  directed  to  the  sheriff, 
it  will  be  presumed,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  jury  commission- 
ers did  uot  return  the  jury  list,  or  that  the 
clerk  did  not  draw  .as  required  by  Sess.  Laws 
1801,  p.  248  et  seq.,  and  thus  that  the  action 
of  the  court  was  expressly  authorised  by  sec- 
tion S,  p.  261,  of  such  laws. 

Error  to  iian  Mlgud  county  court 
John  B.  tiiflno  was  convicted  of  selling  in- 
toxicating liquor  without  a  Ucenoe,  and  he 
brings  error.  Affirmed. 

Two  Informatknu  were  filed  against  de- 
fendant in  the  cotmty  court  at  San  Ulgiiel 
county.  One  charged  him  with  sdling  liquor 
to  Fi-ank  J.  Gallender  on  the  2Sth  of  Augnat, 
1000,  for  hia  own  gain;  the  other,  with  sell- 
ing liquor  on  the  same  di^  and  to  the  same 
person  fw  his  (ran  gain  and  for  the  gain  -of 
Antone  Seed,  and  without  a  lesal  license  In 
elt)icr  case.  The  cansea  were  ccmsolidated  for 
trial  over  the  objections  of  defendant  There 
-was  a  general  Terdlct  of  gidlty.  npon  which  a 
Judgment  was  entered  and  a  fine  Impoeed. 
Numerous  errors  are  assigned,  and  those  ar- 
gued are  disposed  of  in  the  opinion. 

B.  H.  Wilson,  for  plaintiff  in  error.  Calvin 
E.  Beed,  Asst  Atty.  Gen.,  Chas.  0.  Post. 
Atty.  Oeu.,  and  James  D.  Merwln,  Asst  Atty. 
Ooi.,  for  ttie  People. 

CAMPBIiJLI^  C.  J.  The  record,  or  at  least 
the  abstract  of  it,  1b  so  uusj^tematically  put 
together  that  It  has  not  been  easy  to  appre- 
hend the  pertinency  or  force  of  some  of  the 
objections  urged. 

1.  To  the  consolidation  of  the  two  infor- 
mations the  objection  seems  to  be  that  since 
the  sale  under  the  first  Is  alleged  to  be  for  the 
benedt  of  deCendant,  and  under  the  second 
for  his  gain  and  that  of  one  Seed,  the  two  of- 
fenses are  entirely  distinct  and  nncoon^ed, 
hence  may  not  be  properly  united  for  trial  mi- 
der  section  1452,  MlUs'  Ann.  St  (Gen.  St  ( 
045).  From  the  abstract  it  does  not  afflnna- 
tlvdy  a^>ear  ttiat  the  two  informations  could 
not  be  properly  Joined.  If  necessary  so  to 
hold,  the  averment  in  the  second  that  the  sale 
was  in  part  for  the  benefit  of  Seed  might  be 
disregarded  as  surplnsnge,  and  in  that  event 
aa  we  understand  the  argument  of  defend- 
ant's counsel,  the  objection  now  made  would 
fall.  It  is  sufficient  however,  to  say  that 
the  record  before  us  snppoits  the  ndlng  at- 
tacked. 

2.  Section  1460,  Mills'  Ann.  St  (Gen.  St.  I 
053),  requires  a  copy  of  the  indictment  and  a 
list  of  the  jurors  and  witnesses  to  be  fur- 
nished, previous  to  the  arraignment  to  every 
person  charged  with  felony,  and  in  all  other 
cases  a  defcudant  at  his  .own  request  or  that 
of  his  counsel,  shall  be  furnished  therewith. 
Upon  the  day  of  the  trial,  two  days  after  ar- 
raignment and  plea,  defendant  made  a  re- 
quest that  the  copy  and  list  be  fumisbed  him. 
The  cotnt  denied  the  request,  and  defendant 
excepted.  Our  statute  is  substantially  tbe 
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same  as,  and  evidently  was  taken  from,  seo- 
tioQ  180,  p.  185,  of  the  Revised  Statutes  of 
lUinoIs  of  1845.  Id  Kelly  v.  People,  132  lU. 
Sti3,  371,  24  N\  E.  SC,  It  was  held  tbat,  before 
waiving  foimal  arraignment  and  pleading  to 
the  Indictment,  the  defendant  sbould  have  de- 
manded the  copy  and  list,  and,  upon  being 
refused,  should  have  excepted  and  presented 
the  fact  of  such  demand;  not  having  done  so, 
but  making  the  request  for  the  first  time  after 
arraignment,  and  a  plea  of  not  guilty  had 
been  entered,  and  the  cause  was  on  the  eve 
4)f  trial,  he  cannot  be  heard  to  complain.  We 
think  this  a  reasonable  copstmctlon  of  the 
statute.  It  confers  a  benefit  upon  &  defend- 
ant which  he  may  waive,  and  does  so  unless 
he  makoi  the  request  before  arraignment  and 
a  plea  of  not  gnUty.  Other  authorities  to  the 
same  effect  are  collated  In  1  Blsb.  New  Gr. 
Proc.  8  120;  1  Blah.  New  Or.  Law,  9  S07  O). 
See,  also,  D.  S.  r.  Cnrtls,  4  Mason,  244.  Fed. 
Cae.  No.  14,906;  Cook  v.  State,  26  Qa.  593; 
Bird  T.  State,  SO  Ga.  58S;  Johnson  v.  State, 
43  Ark.  391. 

3.  At  5  o'clock  on  the  afternoon  of  the  day 
of  trial,  after  defmdanf s  evld^ce  was  In,  the 
district  attorney  asked  for  a  continuance  until 
the  following  morning  to  produce  rebuttal 
evidence.  Over  defendant's  objection,  the 
continuance  was  had.  He  now  Insists  that 
such  evidence  might  have  been  heard  by  6 
<^clocft,  and  the  trial  concluded  before  an  ad- 
journment was  taken.  There  was  no  abase  of 
discretion  In  the  ruling  of  the  court. 

4.  So  far  ad  we  can  ascertain,  it  does  not 
appear  that  any  material  error  was  committed 
tn  the  admission  or  rejection  of  testimony. 
Indeed,  the  abstract  is  so  unsatisfactory,  and 
80  Uttie  of  the  record  which  bears  npon  the 
Injections  reprodnced,  that  It  has  been  im* 
pondble  for  us  to  perceive  upon  what  they 
rest  Neither  can  the  objections  to  Instmc- 
ticHis  given  by  the  court  be  cnisldered.  Not 
all  of  them  are  before  as,  and  for  this  reason 
alone  we  cannot  pass  npon  assignments  of 
error  as  to  one  or  more  of  the  series. 

5.  We  cannot  disturb  the  finding.  The 
evidence  was  conflicting,  and  the  credibility 
of  tilie  witnesses  was  a  matter  entirely  for  the 
jnry.  Ck>mpiulnt  is  made  tbat  there  was  no 
evld«ice  to  sustain  the  charge  under  the  sec- 
ond information,  and  for  that  reason  the  ver- 
dict should  be  set  aside.  A  sufficient  reply  to 
this  Is  tiiat  the  abstract  of  the  testimony  la  so 
obrlonsly  Incomplete  that  the  most  careful 
examination  of  (t  wUI  not  Justify  an  attempt 
to  decide  the  point.  But  It  Is  apparrat  that 
if  the  Informations  were  properly  consolidat- 
ed, If  they  relate  to  the  same  transaction, 
or  are  dosely  connected  as  a  part  of  the  same 
act  there  Is  no  force  In  the  objection  now 
urged.  Certainly  there  was  testimony  suffi- 
cient to  sustabi  the  charge  set  forth  hi  the 
first  Information,  and  the  fine  Imposed  was 
within  the  limits  presci'itied  for  that  offense. 

6.  An  attempt  was  made  to  show  tbat  de- 
fendant bad  previously  been  diarged  with 
and  tried  for  a  similar  offenae,  and  tbat  a 


mistrial  resulted,  whereupon  some  sort  of  an 
arrangement  was  entered  Into  between  de- 
fendant and  the  district  attorney,  whereby  de- 
fendant was  not  to  be  furthw  prosecuted. 
The  court  rejected  the  offer  of  proof.  There 
was  no  error  In  its  ruling.  We  are  not  aware 
that  the  district  attorney  has  the  power  to 
suspend  the  operation  of  a  statute,  or  to  make 
a  valid  agreement  by  which  he  Is  to  refrain 
from  enforcing  the  criminal  laws  of  the  state. 
In  this  we  are  not  to  be  understood  as  inti- 
mating that  any  such  agreement  was  made. 
We  m«-ely  say  that  proof  of  such  an  agree- 
ment, if  made,  was  improper. 

7.  Whether  the  cotirt  erred  In  overrulhig 
defendant's  motion  to  retai  costs,  we  can- 
not determtaie.  Tbe  particulars  In  which  the 
allied  error  was  made  are  not  pointed  out 
Neither  the  abstract  nor  citations  to  the 
transcript  fomlsh  any  data  upw  #hlch  such 
an  ascertainment  can  be  had.  We  az«  not 
required  to  search  through  the  transcript 
for  the  purpose  of  discovering  or  detecting 
possible  errcH*,  which  tbe  party  complaining 
has  not  seen  fit  in  a  proper  way  to  bring  to 
our  attention. 

8.  The  most  Important  questiw  discussed 
is  that  the  court  ov«Tuled  defendant's  chal- 
lenge to  the  array  of  Jurors.  At  the  time  ot 
the  trial  there  was  no  regular  pahel  of  Jur 
rors  In  attendance,  and  tbe  court  thereupon 
ordered  the  Issuance  of  an  open  venire,  di- 
rected to  the  sheriff,  toe  18  Jurors,  who  wore 
thereupon  summoned  and  brought  Into  court 
Defendant  then  Interposed  his  chaUmge  to 
the  array  on  account  of  the  method  of  draw- 
ing the  Jury;  bis  contention  being  that  no  ^- 
fort  was  made  by  the  court  or  Its  clerk  to 
summon  the  Jury  through  the  clerk  of  the 
district  court  In  the  presence  of  the  sheriff, 
as  he  claims  the  statute  requires.  The  stat- 
ute referred  to  Is  found  in  Sess.  Laws  1881, 
p.  248  et  seq.  The  method  of  summoning 
and  impaneling  Jurors  In  the  county  courts 
Is  the  same  as  In  the  district  court,  and  la 
substantially  this:  The  county  commlsslon- 
ers  select  a  qertaln  number  of  the  Inhabit- 
ants of  the  county  from  a  list  of  taxpayers 
furnished  by  the  county  treasure,'  and  by 
the  clerk  of  the  board  the  list  Is  certified 
to  the  clerk  of  the  district  court  The  lat- 
ter writes  upon  the  ballots  the  names  of  the 
Jurors  so  certified,  and  at  a  certain  time, 
and  under  certain  specified  conditions,  pro- 
ceeds to  draw  Jurors  In  the  presence  of  the 
sheriff.  Similar  provisions  exist  for  tbe  se- 
lection of  Jurors  for  the  county  court  when  a 
requisition  therefw  Is  made  upon  the  clerk 
of  the  district  court  as  the  statute  provides. 
Defendant  contends  that  he  was  entiUed  to 
a  Jury  drawn  In  accordance  with  such  direc- 
tions. It  has  been  pretty  generally  htid  that 
statutes  for  tbe  summoning  or  drawing  of 
Jurors,  unless  otherwise  therein  expressly  pro- 
vided, are  directory  In  their  nature,  and  do 
not  furnish  an  exclusive  method.  Our  stat- 
ute does  not  make  exclusive  the  method 
therein  prescribed,  under  which  defendant 
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contends  bis  jui7  should  hare  been  summon- 
ed. In  section  5,  p.  261,  It  Is,  on  the  con- 
trary, expressly  provided  that  if  the  board 
of  county  commissioners  shall  fall  to  return 
a  list  of  competent  persons,  or  if  Jurors  shall 
not  be  drawn  and  summoned  as  therein  pro- 
vided, and  a  Jury  Is  requhred  in  either  the 
district  or  cotmty  court  the  court  shall  have 
power  nevertheless  to  cause  a  Jury  to  be 
summoned  by  open  venire,  as  heretofore  prac- 
ticed. It  appears  that  a  jury  was  required 
In  the  county  conrt  tor  the  trial  of  this  case, 
and  we  must  presume  that  the  ctmtlngencies 
existed  which  anthorized  the  county  court  to 
cause  it  to  be  summoned  by  open  venire. 
There  is  no  affirmative  showing  tliat  either 
of  the  conditions  precedent  to  the  exercise 
of  such  power  did  not  exist,  and  we  are  at 
liberty  to  assume,  in  favor  of  the  regularity 
ot  the  proceedings  below,  either  that  the 
board  of  connty  commissioners  did  not  return 
a  list,  or  that  the  clerk  of  the  dlstiict  court 
or  clerk  of  the  county  court  did  not  draw  or 
cause  to  be  drawn,  or  tbe  sheriff  did  not  sum- 
mon, the  Jurors  as  the  act  provides.  Our 
conrt  of  appeals,  in  the  case  of  Commission- 
ers T.  Brown.  2  Cola  App.  473,  31  ^ac.  625, 
has  de<^ed  that,  in  a  case  like  that  before 
us,  the  county  court  has  power  to  procure  a 
Jury  by  an  open  venire.  A  cbllectlMi  of  cases 
In  line  with  our  conclualon  la  found  in  12 
Enc.  PL  &  Prac.  p.  274  et  aeq.  The  cases 
cited  1^  plaintiff  in  error  in  which  the  hold- 
ing was  that  it  was  impropor  to  cause  Juries 
to  be  summoned  by  open  venire  ore  not  in 
point.  It  will  be  found  tbat  the  statutes  un- 
der which  they  were  made  are  nnlUce  ours, 
and  expressly  prescribed  a  method  of  select- 
ing a  Jury  other  than  by  open  venire,  in  the 
drcumstances  In  which  the  latter  method 
was  employed. 

Perceiving  no  substantial  elm  In  the  rec- 
ord, the  Judgment  must  be  affirmed,  and  It  Is 
so  ordered.  Affirmed. 


(80  CdIo.  1») 

CLARK  T.  BAKER. 

(Supreme  Court  of  Colorado.    Nov.  18.  19(H.l 

ABSOLUTE  SALE— VENDOH'S  LIEN— FAILUUB 
TO  RECORD  —  EFFECT  —  ASSIGNMENT  FOR 
BENEFIT  OP  CREDITORS— PREFERENCES. 

1.  Where  ewes  were  sold  with  the  stipula- 
tion that  they  were  to  remain  the  property  of 
the  vendor  antil  paid  for,  and  the  vcDuee  gave 
his  note  for  the  price,  tlic  transaction  ws»  an 
absolute  sale,  aud  tbe  contract  a  chattel  mort- 
gage, which,  for  failure  to  record,  was  void 
as  to  third  parties. 

2.  Under  Assignment  Act,  |  2  (I^ws  1887, 
p.  M),  which  provides  that  a  deed  of  assign- 
ment, when  recorded,  shall  vest  in  tbe  assiffiice. 
in  trust  for  the  creditors,  all  tbe  property  of 
the  assignor  not  exempt.—subject.  however,  to 
all  valid  and  subsinting  liens, — the  holder  of 
an  unrecorded  chattel  mortgage  was  not  en- 
titled to  a  preferonce  npon  au  aBsipnment  of  the 
mortgagor  for  tbe  benetit  of  creditors,  as  the 
mortgage,  being  unrecorded,  was  void  as  to  the 
asBignee. 


\  2.  See  AHlgnmenti  lor  Benefit  of  Creditors,  vol. 
i,  CenL  Dig.  I  171. 


Error  to  district  court.  Pueblo  county. 

Action  by  Mary  M.  Clarii  against  H.  C. 
Raker,  assignee.  From  a  Judgment  for  de- 
fendant, plaintiff  brii^  error.  Affirmed. 

Charles  H.  Toll,  D.  V.  Bums,  Robert 
Cowles,  and  L.  M.  Goddard,  for  plaintiff  lo 
error.  Charles  E.  Gast  and  Henry  A.  Dubba, 
for  defendant  in  error. 

STIOELE,  3.  The  following  instruments 
were  executed  by  W.  E.  T>oyle  &  Co. : 

"Pueblo,  Oct.  6th,  1897.  In  consideration 
of  fifteen  hundred  ($1,000.00)  dollars  iu  band 
paid  by  W.  E.  Doyle  &  Co.  to  C.  P.  Jones, 
receipt  of  which  Is  hereby  acknowledged,  the 
said  C.  P.  Jones  agrees  to  deliver  to  the  said 
W.  E.  Doyle  &  Co.,  to  ranch  of  W.  E.  Doyle 
&  Co.,  near  Xepesta  station,  within  twenty 
days,  eighteen  hundred  aud  ninety-eight 
(1,S0S)  ewes,  for  which  the  said  W.  E.  Doyle 
&  Co.  will  execute  one  promissory  note,  bear- 
ing even  date  with  the  agreement,  to  tbe  or- 
der of  the  said  C.  P.  Jones,  for  three  thou- 
sand two  hundred  and  forty-flve  dollars  ($3,- 
24U.O0),  with  interest  at  the  rate  of  8  per 
cent,  per  annum  from  date;  It  being  under- 
stood and  a  part  of  this  agreement  that  the 
said  eighteen  hundred  and  ninety-eight  ewes 
are  to  remain  the  proper^  of  G.  P.  Jones: 
provided,  however,  that  sold  W.  E.  Doyle  & 
Ga  may  sell  any  number  of  the  said  sheep 
at  any  time,  promptly  paying  the  proceeds  of 
said  sales  on  account  above  mentioned  shall 
amount  to  at  least  two  |2u!5  doUara  eodi 
and  every  sheep  sold  under  this  agreement 
C  P.  Jones.  W.  B.  Doyle  &  Oa" 

"$3246.00.  Pueblo,  Colo.,  Oct  6th.  1887. 
Eight  mouths  after  date  we  promise  to  pay 
to  the  order  of  G.  P.  Jones  tiilrty-two  hun- 
dred forty-tive  «Vioe  dollars,  at  the  First 
National  Bank  of  Pueblo,  C<fla,  with  interest 
at.  8  per  cent  per  annum  from  date  untH 
paid.  Value  received.  W.  E.  Doyle  ft  Co." 

The  note  was  assigned  by  Jones  to  the 
Mesa  Mayo  Land  &  Uve  Stock  Ck>mpan]r. 
and  by  the  company  to  Mazy  M.  Olark.  The 
contract  was  not  acknowledged  or  recorded. 
After  the  assignment  of  Doyle  &  Co.,  which 
occurred  during  the  month  of  May,  1898. 
Mary  M.  Clark  ffied  a  petition  in  the  assign- 
ment proceedings  asking  for  a  Judgmoit 
against  the  assignee  for  the  amount  due  up- 
on the  note,  and  for  an  order  directing  Ihe 
assignee  to  pay  the  amount  due  npon  tin 
note  in  full.  Objection  was  made  to  the 
granting  of  the  petition,  and  trial  tasd,  and 
Judgment  rendered  In  favor  of  the  creditor 
against  the  assignee  for  the  amount  due  up- 
on the  note,  but  the  court  refused  to  allow 
the  claim  as  a  preferred  claim.  An  appeal 
was  taken  from  the  Judgment  to  the  court 
of  appeals,  and  the  case  was  transferred 
from  the  conrt  of  appeals  to  this  court 

It  appeared  from  the  testimony  that  thr 
sheep  mentioned  in  the  inatmment  Above  set 
forth  were  sold  1^  the  assignee,  and  that 
the  assignee  had  on  hand  at  the  time  of  the 
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flllng  of  the  petition  mentioned  a  sum  suffi- 
cient to  pay  tbe  eald  claim  In  full. 

The  only  assignment  of  error  we  will  con- 
sider Is  that  concerning  the  refunal  of  the 
court  to  order  the  claim  paid  In  full  out  of 
tbe  moneys  in  tbe  hands  of  the  astignee  de- 
riTcd  from  the  sale  of  the  sheep  mentioned 
in  the  contract  The  appellant  asserts  (1) 
that  tbe  sale  mentioned  In  the  contract  Is  a 
conditional  sale;  (2)  that,  assuming  the  sale 
to  be  an  absolute  one,  and  tbe  contract  to  be 
a  chattel  mortgage,  still  the  contract  is  Talld 
as  a  chattel  mortgage  between  the  parties; 
(3)  that  the  assignee  takes  the  title  of  the  as- 
signor burdened  with  all  equities,  and  cannot 
successfully  resist  the  claim  for  preference. 
A  contract  Tery  similar  to  the  one  under  con- 
sideration was  construed  in  tbe  case  of  An- 
drews T.  Bank.  20  Colo.  313,  36  Pac.  902.  40 
Am.  St  Rep.  291,  and  the  court  held  that: 
■*The  optional  payment  of  the  purchase  price 
Is  as  essential  to  constitute  a  transaction  a 
conditional  sale,  as  the  condition  passing  the 
title;  and  a  transaction  that  in  express  terms 
Imposes  an  unconditional  liability  upon  a 
vendee  to  pay  the  purchase  price  of  tbe  prop- 
erty delivered  la  essentially  and  In  legal  ef- 
fect an  absolute,  and  not  a  conditional,  sale. 
•  •  •  We  are  therefore  clearly  of  the  opin- 
ion that  the  agreement  and  notes  evidencing 
tbe  transaction  between  tbe  Interveners  and 
ijmith  constituted  an  absolute  sale,  and  that 
the  attempt  to  reserve  a  lien  on  the  property 
as  security  for  the  payment  of  the  pnrcbaae 
price  was  void  as  to  third  parties,  as  being 
in  contravention  of  our  chattel  mortgage 
act"  In  this  case  all  the  facts  essential  to 
constitute  the  transaction  under  considera- 
tion an  absolute  sale  appear,  and  we  must 
bold  that  the  Instrument  offered  established 
an  absolute  sale  from  Jones  to  Doyle  &  Co. 
of  the  1,898  sheep  mentioned. 

The  question  as  to  whether  or  not  the  as- 
signee may  attack  the  cbattel  mortgage  de- 
pends largely  upon  the  constructloD  to  be 
placed  upon  our  statute.  Section  2  of  tbe 
assignment  act  (I^ws  1897,  p.  94)  provides 
that  tbe  deed  of  assignment,  when  recorded, 
"shall  vest  in  tbe  assignee  in  trust  for  the 
use  and  bcnedt  of  such  creditors,  all  the 
property  of  the  assignor,  excepting  only  such 
as  Is  by  law  not  subject  to  levy  and  sale  un- 
der execution;  subject,  however,  to  all  valid 
and  subsisting  liens."  When  the  deed  of  as- 
signment from  Doyle  &  Co.  to  their  assignee 
was  recorded,  all  the  property  of  Doyle  & 
Co.  subject  to  execution  l>ecame,  by  the 
terms  of  this  section,  vested  in  the  assignee 
In  trust  for  the  creditors,  subject  to  all  valid 
liens.  The  assignment  act  Is,  In  effect,  a 
bankruptcy  act  It  was  passed  by  our  legis- 
lature a  short  time  before  tbe  congressional 
act,  and  its  purpose  Is  to  enable  an  Insolvent 
debtor,  by  conveying  all  his  property  to  an 
assignee  for  the  benefit  of  his  creditors,  to 
be  discharged  from  bis  debts.  The  act,  by 
Its  terms,  authorizes  an  assignee  to  recover 
property  conveyed  by  tbe  assignor  In  fraud 


of  the  act;  and  the  Intent  of  the  act  appears 
to  be  to  make  the  aaslgoee  not  the  mere  rep- 
resentative of  tbe  assignor,  but  the  trustee  of 
the  assignor  and  tbe  creditors  for  the  par- 
pose  of  marshaling  tbe  assets  of  the  assignor 
for  pro  rata  distribution  among  the  creditors, 
returning  the  surplus.  If  any,  to  the  assign- 
or. We  are  therefore  of  opinion  that  the  as- 
signee Is  a  tbird  person,  within  the  meaning 
of  the  chattel  mortgage  act,  which  declares 
that  "no  mortgage  on  personal  property  shall 
be  valid  as  against  the  rights  and  Interests 
of  any  third  person  or  persons,  unless  pos- 
session of  such  personal  property  shall  be  de- 
livered to  and  remain  with  tbe  mortgagee, 
or  the  said  mortgage  shall  be  acknowledged 
and  recorded,  as  berefnafter  directed."  More- 
over, tbe  second  section  of  tbe  assignment 
act  provides  that  tbe  property  assigned  shall 
be  subject  to  valid  and  subsisting  liens,  and 
It  seems  clear  that  by  these  words  tbe  legis- 
lature did  not  Intend  to  make  valid  after  as- 
signment a  mortgage  which  before  the  as- 
signment was  Invalid  as  against  third  per- 
sons. The  case  of  Hooven  v.  Burdette,  153 
111.  672,  39  N.  E.  1107,  Is  relied  upon  by  the 
anpellant  as  supporting  her  contention  that 
she  is  entitled  to  have  her  claim  paid  In  full 
from  the  proceeds  of  the  sole  of  the  sheep 
mentioned  in  the  mortgage.  Tbe  case  does 
sustain  her  position.  In  fact  all  the  case^ 
cited  from  Illinois  sustain  her  position.  It  Is 
held  In  Illinois  that  the  assignee  Is  not  a  pur- 
chaser, but  a  mere  volunteer,  who  pays  no 
consideration  and  has  no  greater  rights  than 
tbe  assignor;  that  he  Is  not  the  representa- 
tive of  the  creditors,  but  the  agent  of  the 
assignor;  that  tbe  title  of  the  assignor  Is 
affected  with  every  Infirmity  that  existed- 
Willie  tbe  properly  was  In  tbe  bands  of  tbe 
Insolvent;  that  the  asslgn^ee  takes  tbe  prop- 
erty subject  to  all  liens,  equities,  and  Incum- 
brances to  which  It  is  liable  at  tbe  time  of 
making  tbe  assignment.  Tat>er,  Aasignm. 
Ben.  Cred.  29.  But  the  Illinois  statute  under 
which  these  decisions  have  been  rendered 
and  our  assignment  law  of  1897  are  very 
different.  The  general  scope  and  purpose  of 
OUT  law  Is  to  discharge  a  debtor  from  his 
debts  upon  complying  with  the  law.  Tbe 
creditors  cannot  bring  suit  to  recover  proper- 
ty fraudulently  conveyed  before  tbe  assign- 
ment, nor  can  they  recover  property  of  the 
assignor  after  be  asks  for  a  discharge;  and 
instead  of  being  the  mere  agent  of  the  as- 
signor, as  In  Illinois,  tbe  assignee  is  the  trus- 
tee of  all  tbe  parties,  and,  In  our  opinion.  Is 
tbe  only  person  who  can  take  advantage  of 
the  law  relating  to  chattel  mortgages.  It  ap- 
pears to  us,  therefore,  that  the  instrument 
mentioned  Is  a  cbattel  mortgage;  that,  as  a 
chattel  mortgage.  It  Is  void  as  against  the  as- 
signee, aod,  being  void  against  the  assignee, 
the  claimant  is  not  entitled  to  have  ber  claim 
allowed  as  a  preferred  claim  against  the  as- 
signed estate. 

For  the  reasons  given,  tbe  Judgment  of 
the  district  court  Is  affirmed.  Atlirmed. 
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CITT  OF  DBNVER  T.  HUBBARD,  I 
(Sapreme  Coort.of  Colorado.    May  5,  1902.)  ' 

DEPEC'riVE  SIDEWALK— NBGLIGBNCB-QUBS-  I 
TION  FOR  JURY— DUTY  OF  PBDSaTRLAN.  1 

1.  In  an  action  against  a  dty  to  recover  Cor  | 
an  injury  caased  by  a  sUsbt  depression  in  a  I 
sidewalk,  it  waa  error  to  refuse  an  instmctioD 
that  the  law  imposes  upon  a  cfty  the  duty  of 
guarding  ouly  against  such  dangers  as  can  or 
ought  to  be  foreseen,  and  when  an  accident  bap- 
pens  from  some  slight  defect,  from  wbldi  danger 
was  not  rcaaonably  •'o  be  anticipated.  It  is  not 
chargeable  with  negligence. 

2,  A  pedestriflu  is  required  to  exercise  fu- 
creaaed  care  where  there  is  ice  on  the  side- 
walk. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Sarah  Hubbard  against  the  city 
of  DeuT^.  Judgment  for  plaintUE.  Defend- 
ant appeals.  Beversed. 

H.  M.  Orahood,  City  Atty..  pnd  N.  B. 
Bachtell,  AsBt  Cl^  Atty.,  for  appellant 
Thomaa,  Bryant  &  Lee.  for  appellee. 

8TE1BLB,  J.  This  action  iB  brought 
against  the  city  of  Denver  for  damages. 
The  appellee  slipped  and  fell  on  the  side- 
walk, receiving  serious  Injury  as  the  result 
of  the  fall.  The  sidewalk  In  questJra  is  on 
the  southeasterly  side  of  Larimer  street,  near 
the  Larimer  street  bridge  over  Cherry  creek, 
and  the  defective  portion  thereof  la  directly 
In  front  of  the  room  and  doorway  designated 
as  No.  1328  Larimer  street.  In  the  notice 
served  upon  the  then  maytn:  of  Denver  the 
condition  of  tbe  sidewalk  Is  described  as  fol- 
lows: "From  the  southwesterly  end  of  tbe 
footway  of  the  Larimer  street  bridge  the  side- 
walk slopes  downward  at  a  considerable  an- 
gle to  the  point  where  the  accident  occurred, 
in  front  of  said  No.  132G.  The  sidewalk  at 
tbe  place  where  the  accident  occurred  Is  con- 
siderably below  tbe  grade  of  the  street  thei^ 
and  the  upper  surface  of  the  curbstone  and 
the  sttrface  of  the  sidewalk  at  that  place  is 
broken  and  unevHi.  Some  of  the  flags  have 
snnk  to  such  an  extent  as  to  expose  the  edges 
of  tbe  others  adjoining,— In  one  or  two  In- 
stances more  than  to  the  extent  of  the  full 
thickness  of  tbe  flags,  the  edges  of  which 
are  exposed,  making  a  very  rough,  imeven, 
and  broken  surface.  A  day  or  two  before 
the  accident  there  bad  been  quite  a  heavy 
fall  of  snow,  and,  althotigfa  the  snow  had  been 
removed  from  that  portion  of  the  sidewalk 
where  the  accident  happened,  yet,  in  conse- 
quence of  the  melting  of  the  snow  which 
bad  been  allowed  to  r«nain  on  the  higher 
surface  about  the  depression  In  tbe  side- 
walk, water  had  run  over  that  part  of  the 
ddewalk  where  tbo  accident  occurred,  as  well 
as  over  that  portion  thereof  extending  from 
the  footway  of  the  I^arimer  street  bridge  to 
the  place  where  tbe  accident  occnrred,  and, 
at  the  present  time  I  am  Inclined  to  believe, 
had  frozen  somewhat  upon  the  sidewalk. 
In  any  event  those  parts  of  the  sidewalk  re- 
ferred to  were  at  tbe  time  this  accident  oc- 
curred quite  slippery  and  unsafe.  Mrs.  Hub- 
bard's fall  was  occasioned  by  the  defective 


coadltltm  of  the  sidewalk  at  the  place  »fl'"ft*' 
From  the  nature  of  her  Injury,  we  may  rea- 
sonably conclude  that  her  spine  came  In  con- 
tact with  the  sharp  edge  of  a  flagstone  pro- 
jecting above  Its  neighbor."  Instruction  No.. 
4  given  by  the  court  Is  as  follows:  "If  you 
find  from  the  evidence  that  the  plaintiff  at 
the  time  of  the  happening  of  the  injury  com- 
plained of,  if  you  find  such  Injury,  was  using 
ordinary  care  and  diligence,  and  was  Injured, 
by  a  defect  in  a  public  sidewalk  of  the  de- 
foidant  city,  of  which  tbe  defendant  bad,  or 
ought  to  have  had,  notice,  although  the  dan- 
gerous condltlcm  of  such  sidewalk  may  have 
been  Increased  by  the  presence  of  melting 
snow  or  running  water  thereon,  still,  if  such 
accident  would  not  have  happened  but  for- 
tbe  defective  conditlcm  of  the  sidewalk,  thai 
tbe  city  is  liable  for  the  Injuries  sustained 
by  the  plalntlfit  in  consequence  of  such  de- 
fective condition."  The  following  was  offer- 
ed by  the  defendant  as  instruction  No.  1^ 
and  refused:  "Tbe  city  Is  not  an  Insurer 
against  accidents  in  Its  streets  or  on  the  side- 
walks. The  law  does  not  prescribe  a  meas- 
ure of  duty  so  Impossible  of  fulfillment  or  a 
rule  of  liability  so  unjust  and  severe.  It  im- 
poses  upon  the  municipal  corporation  the  duty 
of  guarding  against  such  dangers  as  can  or 
ought  to  be  anticipated  or  foreseen  in  the  ex- 
ercise of  reasonable  pnidmce;  and  when  an 
accident  happens  by  reason  of  some  slight 
defect  from  which  dang^  was  not  reasona- 
bly to  be  anticipated,  and  which,  according' 
to  common  experience,  was  not  likely  to 
happen,  it  is  not  chargeable  with  negligence. 
If  you  find  from  the  evidence  that  tbe  defect 
In  the  sidewalk  was  not  of  such  a  characto* 
as  would  justify  one  In  reasonably  anticipat- 
ing that  tbe  accident  would  happen  thereby, 
your  verdict  must  be  for  the  dty."  The  fol- 
lowing instruction,  as  No.  17,  was  offered, 
and  refused:  "The  court  Instructs  the  jury 
that  it  Is  not  the  duty  of  the  city  to  ke^  Its 
streets  or  sidewalks  In  perfect  ordor,  or  la 
such  condition  as  to  insure  absolute  safety^ 
to  those  who  walk  over  them,  and  that  the- 
degree  of  care  which  Is  required  of  persons 
walking  on  the  sidewalks  depends  to  some  ex- 
tent upon  the  conditions  of  the  weather  at 
the  time;  and  If  you  believe  from  tbe  evi- 
dence that  at  the  time  of  the  alleged  accident 
In  this  case,  water  from  melting  snow  was 
runnlDg  upon  the  sidewalks,  and  that  such 
condititm  was  known  to  the  plaintiff,  or  was  so- 
plainly  evident  that  she  must  have  sees  It  If 
she  had  been  using  ordinary  care,  then  sucb 
condition  of  affairs  Imposes  upon  the  plaintiff 
an  incrensed  degree  of  care,  and.  unless  you 
believe  from  the  evidence  that  she  was  ex- 
ercising such  care,  your  verdict  should  be  for 
the  defendant"  Tbe  trial  resulted  In  a  ver- 
dict in  favor  of  the  pltilnflfC  for  the  sum  of 
$.5,000.  and  Judgment  was  entered  in  favw  of 
the  plaintiff  for  tbe  sum  of  $5,000.  From 
this  Judgment  the  defendant  appeals. 

Although  the  Instructions  given  are  per- 
haps open  to  the  criticism  that  they  are  in- 
complete and  inconsistent,  we  shall  consider 
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only  the  assIgnmentB  of  errw  upon  the  re- 
fOBing  to  give  liuliuctlont  10  and  17,  men- 
tioned bereln. 

We  are  of  (^inlOD  tiiat  tbe  court  wred  in 
reusing  to  give  the  substance  of  request  No. 
1&  The  defect,  such  afl  described  In  the  no- 
tice given  to  the  mayor,  was  a  slight  defect; 
and  we  think  the  dty  idiould  not  be  bdd  llaF 
ble  for  defects  of  this  character,  except  upon 
the  finding  of  a  Jury  that  the  defect  yme  such 
as  would  Justify  one  In  reasonably  anticipat- 
ing an  accident  tti«efrom.  Even  tf  we  con- 
cede that  much  of  tbe  language  onployed  in 
the  instruction  Is  argumentatlTe,  the  sub- 
stance of  the  Instruction  Is  correct,  and 
should  hare  been  given.  Tbe  language  of 
itie  iDstructlon  was  used  by  the  court  of  ap- 
peals of  the  state  of  New  York  In  Bdts  T. 
City  of  Tonkers,  148  N.  Y.  67,  42  N.  B.  401. 
In  the  case  of  City  of  Dokver  t.  Hyatt,  28 
Coio-  120,  68  Pac  40S,  Mr.  Justice  Ctabbcrt, 
speaking  for  the  court,  said:  "It  la  not  every 
defect  In  a  sidewalk  wblcb  can  be  made  the 
basis  of  an  action  tm  an  li^nry  occaaltmed 
by  an  acddent  resulting  therefrom.  The  de- 
fect most  be  such  that  a  reasonably  prudent 
person  would  anticipate  danger  from  Its  ex- 
istence. Its  character  must  be  determined  In 
tbls  respect  like  any  oth^  question  of  negli- 
gence. If  It  Is  of  Boch  a  nature  that  dlffOT' 
«it  minds  mlgbt  honestly  draw  dUterent  con- 
elusions' as  to  Its  liability  to  cause  an  acci- 
dent, and  the  dangers  which  might  reason- 
ably be  antidpated  from  Its  teisteoce,  the 
anestlon  of  whether  or  not  it  Is  n^Ugence 
ff»r  a  municipality  to  not  rquUr  or  remove 
snch  a  defect  Is  a  question  which  Should  be 
left  to  tbe  Jury,"— citing  the  case  of  BciHx  v. 
City  of  Tonkers,  above.  We  are  of  opinion 
that  tbe  defect  shown  to  bare  existed  was  a 
defect  about  which  ''diffa-ent  minds  mlf^t 
^Kmestly  ^w  different  contusions  as  to  its 
liability  to  cause  an  accident  and  the  danger 
which  might  reasonably  be  antldpated  ftom 
Ita  eilstence,**  and  that  the  question  should 
bave  been  submitted  to  the  Jury  by  a  vnjfer 
InstmctioD. 

We  are  also  of  opinion  that  tbe  court  cned 
in  reusing  to  give  the  Instruction  requested 
In  reference  to  the  exerdse  of  greater  care 
under  the  condttlons  shown  to  have  existed. 
The  court.  In  Instruction  No»  4,  did  not  die* 
criminate  between  tbe  d^;ree  of  care  requir- 
ed under  ordinary  drcumstancea  and  under 
conditions  of  Increased  danger;  and  tbls  court 
has  announced  that,  In  cases  where  tbe  side- 
walk is  slippery  by  reason  at  being  covered 
with  snow  or  Ice,  more  than  ordinary  care 
Is  required  of  the  pedestrian,  and  that  unless 
greater  care  Is  exercised  the  dty  is  not  li- 
able. In  tbe  case  of  City  of  Boulder  v.  Nilee, 
9  Colo.  415,  12  Pac.  632,  this  rule  was  an- 
nounced: "Upon  persons  using  the  sidewalks 
the  duly  Imposed  Is  that  of  ordinary  care. 
Under  conditions  of  increased  danger,  there 
is  impmed  a  duty  of  Increased  care.  These 
are  general  principles,  to  be  understood  and 
anilled  in  the  light  of  the  circumstances  of 


each  particular  ratse,"— and  quoted  with  ap- 
proval the  following  from  Dill.  Mnn.  Corp.  } 
1008:  "Where  there  Is  snow  upon  a  side- 
walk, and  It  is  rendered  slippery,  thoe  la 
danger  from  slipping  and  fiUIing  even  on  tbe 
best-constructed  walks;  at  such  times  th&ee 
Is  Imposed  upon  foot  travders  the  neceeal^ 
of  CKOTclslng  Increased  care;  and,  where  tiie 
city  uses  reasonable  diUgenee^  it  will  not  be 
liable."  Tbe  testimony  shows  that  the  plain- 
tiff had  bem  living  In  the  bnlldtaig  In  front 
of  which  this  sidewalk  listed  for  several 
numths  prior  to  tbe  accident;  that  she  was 
familiar  with  the  conditttm  of  tbe  sidewalk; 
that  the  defect  In  tbe  sidewalk  was  about  the 
middle  thereof;  that  there  was  a  w^  oa 
either  side  of  the  defect  for  pedestrians;  that 
the  accident  occurred  about  midday;  that 
there  was  meltlim  anow  and  Ice  upon  the 
sldewatt;  and  we  think  tbe  court  sbonld  have 
Instructed  tbe  Jury  that  the  ^^tlfl  was  re* 
quired  to  exercise  increased  care,  and  thatr 
whm  tbe  court  failed  to  so  Instruct  the  Jury, 
It  rdleved  the  appellee  of  a  bordai  which  in 
this  Jurisdiction  she  must  assume. 

For  the  reasons  assigned,  tbe  Judgment 
win  be  reversed.  Reversed. 


(SO  Colo.  1> 
KBADT  V.  OWERS,  Judge,  et  aL 

(Supreme  Court  of  Colorado,    May  5,  1002.) 

MANDAMUS— AUTHORITY  TO  ISSUB-DlflT  OP 
OFFICIAL  STBNOORAFIIEB^FUR. 
NISHINO  TRANSCRIPT.- 

1.  Under  Const,  art.  6,  I  3,  declaring  the- 
BUpreme  court  shall  have  power  to  Issue  writs- 
of  maudamns,  it  may  do  so  without  the  aid  of 
any  statute. 

2.  Mandamns  may  Ua  to  the  oBlet^  stmog- 
rapher  of  a  court  to  do  an  official  act;  it  not 
being  ueceasarr  that  it  be  to  the  eonrt  to  com- 
pel him  to  do  it 

8.  It  being  tbe  dntr  of  the  official  stenog- 
rapher of  B  court  fo  take  down  the  proceedings- 
occurring  at  a  trial  when  directed  by  the  court, 
it  will  be  presumed  that  he,  haviug  taken  them 
down,  did  so  by  order  of  the  couit. 

4.  When  the  official  stenographer  is  present 
at  the  trial,  aud  takes  down  the  proceedings, 
it  is  his  duty,  Inqilied  from  tiie  nature  of  Hia 
office,  to  fumlrii  a  litigant  with  a  transcript 
on  demand  and  offer  of  pajrmeat. 

B.  The  (wder  of  the  tHal  court  to  the  ofBdat 
stenographer  not  to  furnish  a  litigaut  a  tran- 
script is  no  excuse  for  bis  not  furmshing  It 

0.  A  litigant  has  a  right,  tor  the  purpose  of 
making  up  bill  of  exceptkms,  to  a  transcript 
of  the  court's  examination  of  a  juror  whom  it 
excused  after  he  had  be«}  accepted  by  the  par- 
ties, though  tbe  juror  may  derive  a  benefit 
from  it  for  a  prosecution  against  him. 

Origlnnl  application  by  Thomas  Keady  for 
mandamus  to  Frank  W.  Owere,  Judge  of  the 
I'lfth  judicial  district,  and  H.  L.  Denlson, 
official  stenographer  thereof.  Writ  granted 
as  to  Denison. 

In  tbe  district  court  of  Lake  county,  upon 
a  criminal  charge  of  assault  with  Int^t  to 
commit  murder,  Thomas  Keady  was  trled^ 
convicted,  and  sentenced  to  the  penitentiary, 
where  he  is  now  confined.   During  the  trial 

71.  See  OoDBtitutlooal  Lav,  vol.  10,  Ceat.  Dig. 
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a  certain  Jnror  of  tbe  regular  panel  was  pass- 
ed for  cause,  and  accepted  both  t>y  tbe  dis- 
trict attorney  and  counsel  for  defradaot. 
Thereafter,  and  before  the  jury  that  tried 
tbe  case  was  impaneled,  the  judge  of  tbe 
court  called  this  juror  to  tbe  witness  stand, 
and  fOT  a  period  of  30  minutes  or  more  ques- 
tioned him  upon  matters  irrelevant  to  tbe 
cause  then  on  trial,  and  with  reference  to 
things  wboUy  and  groKly  Improper,  and  in 
no  way  pertaining  to  his  quailflcations  as  a 
juror;  all  of  whicb  .was  said  to  be  to  the 
damage  and.  prejudice  of  the  defendant  At 
the  coneluston  of  the  examination  the  court 
dismissed  the  juror,  who  was  In  all  respects 
a  qualified  juror,  from  further  attendance  on 
tbe  jury,  and  for  tbe  term;  to  all  of  which 
tbe  defeodant,  by.  his  counsel,  du^  excepted. 
The  defendant  was  compelled  to  go  to  trial 
without  his  presence  on  the  panel,  although 
the  juror  was  entirely  acceptable  to  him,  as 
well  as  to  the  district  attorn^,  each  of  whom 
had  exhausted  the  10  peremptory  challenges 
allowed  by  statute.  Tbe  defendant  desires 
to  prosecute  a  writ  of  error  from  this  court 
to  review  the  judgment  of  the  district  court, 
and  to  that  end,  and  for  tbe  purpose  of  In- 
corporating the  same  Into  a  bill  of  exceptions, 
applied,  through  his  counsel,  to  the  official 
stenographer,  who  was  present  during  the 
trial  and  took  down  In  shorthand  all  of  tbe 
procee^ngs,  for  a  full  and  complete  tran- 
script thereof.  Thereafter  the  stenographer 
dellrared  to  such  attorney  what  porpM'ted  to 
be  a  transcript,  which  contained  only  the  fol- 
lowing as  tbe  record  of  tbe  examination  of 
the  JurcH*  in  question:  "And  thereupon  the 
court,  of  Its  own  moticm,  examined  the  said 
Jurat  -M  to  his  fitness  to  serve  as  a  juror, 
nnd,  being  sufficiently  advised  In  the  prem- 
ises, discharged  blm  from  tbe  panel;  to 
whicb  defendant  by  bis  counsel,  then  and 
there  excepted."  Defendant's  counsel  was 
dissatisfied  with  tbe  partial  transcript,  and 
tb«i  demanded  of  tbe  stenogi-apher,  in  addl- 
tlcHi  thereto,  a  full,  true,  and  correct  tran- 
script of  the  entire  examination  of  the  Juror, 
which  tbe  stenographer  refused,  and  still  re- 
fuses, to  give;  and  as  tbe  reason  therefor 
said  that  he  was  directed  by  the  honorable 
Judge  of  the  court  not  to  transcribe  or  give 
to  counsel,  w  to  any  one  for  tbe  use  of  the 
defendant,  a  record  of  the  examination  In 
question,  and  that  tbe  same  must  not  be 
made  a  part  of  tbe  record  by  .bill  of  excep- 
tions. Defendant's  counsel  then  applied  to 
the  judge  for  an  order  upon  the  stenographer 
to  furnish  the  desired  record,  which  the  judge 
declined  to  make,  admitting  that  be  had  In- 
structed the  Btenogrnplier  to  exclude  from 
the  transcript  a  copy  of  the  Juror's,  examina- 
tion. This  examination  was  so  prolonged, 
and  covered  so  much  ground,  that  It  is  im- 
possible for  attorneys  or  other  persons  who 
were  present  thereat  to  recollect  with  any 
degree  of  accuracy  any  considerable  portion 
of  the  same.  The  foregoing  facts  are  made 
to  appear  In  a  petltlon  filed  in  this  court  by 


Keady,  defoidant  In  the  criminal  action, 
wherein  be  asks  that  a  writ  of  mandamus 
be  issued  to  Frank  W.  Owers,  as  judge  of  the 
district  court  of  Lake  county,  and  to  H.  L. 
Denison,  the  official  stenographer,  command- 
ing them  to  furnish  the  transcript  desired. 
In  the  return  to  the  alternative  writ,  or  rule 
to  show  cause,  which  In  form  is  an  answer, 
but  In  substance  a  demnrr»,  tbe  foregoing 
facts  are  admitted,  and,  as  reasons  why  tbe 
rule  should  be  discharged,  tbe  respcmdenta 
urge  tbe  following:  First.  That  tbia  court 
has  not  jurisdictioa  to  Issue  the  writ  prayed 
tar.  Second.  That  the  facts  set  up  in  the 
petition  ate  not*  sufficient  to  warrant  the  is- 
snauce  of  tbe  writ  Third.  That  there  Is  no 
statute  of  tbe  state  which  makes  it  tbe  daty 
either  of  tbe  judge  or  tbe  stenographs:  of 
tbe  court  to  furnish  a  transcript  of  tbe  tea- 
timony  In  any  cause.  Fourth  (which  is  par- 
ticularly ai^llcable  to  the  answer  of  tbe 
judge).  Tbat  a  judge  upon  a  trial  In  a  dis- 
trict court  has  a  dlso^tion  In 'excusing  ju- 
rors, even  though  a  special  statutwy  ground 
therefcH*  cannot  be  found*  and,  unless  sndi 
power  Is  oppressively  or  cwrupUy  exercised, 
a  litigant  cannot  complain;  and,  evoi  If  im- 
properly or  corruptly  exercised,  he  cannot 
complain  If  afterwards  the  cause  Is  tried  by 
a  fair  and  impartial  jury,  which,  for  an^t 
that  appears  frtnn  the  petition,  was  secured 
defendant  Fifth.  That  by  statate  of  this 
stete  attorneys  who  wore  In  attendance  at  the 
trial  might  b^  affidavit  have  made  &  bill  <Mr 
exceptions  that  could  be  used  npon  a  review 
of  this  cause,  and  which  would  have  con- 
tained all  tbat  was  omitted  from  fbe  tran- 
script as  prepared  by  the  st^ograptaer.  A. 
special  and  -  further  defense  was  Interposed 
in  the  answar  of  Jw^e  Owers  toncblng  the 
good  faith  of  the  application,  he  assertintr, 
upon  Information  and  belief,  that  Its  object' 
was,  not  to  obtain  the  transcript  for  the  use 
of  the  petitioner  as  the  basis  of  a  bill  of  ex- 
ceptions to  be  made  a  part  of  tbe  record  In 
this  court  for  a  review  ct  the  judgment  com- 
plained of,  but  that  it  was  for  the  benefit  of 
the  juror  sensed,  against  whom,  and  based 
npon  whose  examination,  charges  had  been 
submitted  1^  tbe  judge  to  tbe  district  at- 
torney for  his  InvestlgatiMi,  with  a  view  to 
the  filing  of  an  indictment  or  information 
charging  the  juror  with  a  criminal  offense. 

James  Glynn  and  Thomas  Ward,  Jr..  for 
petitiouer.  Patterson,  Richardson  &  Haw- 
kins, for  respondents. 

CAMPBELL,  a  J.,  after  the  foregobig 
statement  delivered  the  opinion  of  the  court. 

1.  That  tbis  court  has  jurisdiction,  undo* 
tbe  constitution,  to  grant  writs  of  mandamus, 
is  beyond  cavil.  No  argument  is  required  to 
establish  so  plain  a  proposition.  The  Juris- 
diction Is  derived  from  section  3  of  article  6 
of  the  constitution,  and  is  In  no  sense  de- 
pendent npon  statute.  It  Is  conceded  that  the 
stenographer  Is  an  officer  of  tbe  court  While 
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mandamus  mJglit  go  asalnst  the  court  to  com- 
pel one  of  Its  subordinate  officers  to  do  an 
offldal  act  which  the  law  enjoins  upon  bim, 
we  think  It  dear  that  the  writ  may.  In  a 
proper  case,  also  be  directed  to  the  subordi- 
nate official  himself.  Mo  objection,  moreoTer, 
Is  made  upon  the  ground  that  the  writ  should 
go,  If  at  all,  to  the  court,  and  not  to  its  suboiv 
dlQfltc  oiRcee.  One  of  the  duties  of  the  stenog- 
raphs, when  directed  by  the  court,  is  to  take 
down  the  proceedli^^a  occurring  at  a  trial,  and 
hlB  compensation  therefor  Is  paid  by  the 
coun^.  Indeed,  the  chief  object  of  faarlng 
this  done  Is,  not  tor  the  benefit  of  the  trial 
court,  but  that.  In  case  of  a  review  of  the 
Judgment  a  full  and  complete  record  of  the 
proceeding  may  be  written  out  to  be  laid  be- 
fore the  appelate  tribunal.  We  must  assume 
that,  since  It  appears  that  the  stooographer 
did  take  cjpwn  In  shorthand  tfte  proceedings 
occurring  at  this  trial.  It  was  !n  pursuance  of 
an  order  of  the  court  For  years  It  has  been, 
and  now  Is,  tbe  practice  In  this  state,  for  law- 
yers, In  the  proration  ctf  bills  of  exception, 
to  depend  upon  a  transcript  of  the  proceed- 
ing prepaifid  by  tbe  official  stenc^irapher.  It 
is  true  that  in  case  a  Judge  n^lects  or  re- 
fuses to  sign  a  biU  of  exceptions,  a  bill  may 
be  made,  and  attested  by  affidairits  of  two  or 
more  attorneys  or  other  persons  who  were 
present  at  the  time  ot  the  trial.  This,  how- 
ever, if  applicable  to  criminal  cases,  is  only 
one,  not  on  exclusive,  method  of  preparing  a 
bill.'  A  litigant  is  not  compiled  to  resort  to 
that  method  when  the  official  stenographer  Is 
present  at  the  trial,  and  has  taken  down  in 
shorthand  the  proceedings.  It  is  the  duty  of 
the  stent^rapher,  .therefore,  to  furnish  a  liti- 
gant with  such  transcript  when  demand  there- 
for Is  made  and  payment  or  oflFer  of  payment 
for  doing  the  work  Is  tendered;  and,  while 
that  duty  Is  not  expresdy  mentioned  to  the 
statute,  it  is  specially  oijolned  as  a  duty  re- 
sulting from  his  office,  dearly  implied  from 
the  nature  of  the  office  and  the  duties  pen- 
talning  to  It.  Tbe  stmographer  irho  took 
down  tbe  examination  of  this  Juror  has  his 
notes,  and  may  readily  comply  with  petition- 
er's request  and  no  reason  has  htea  given 
why  it  should  not  be  granted.  The  order  of 
the  Judge  of  the  court  not  to  fumiah  It  Is  no 
excuse  or  Justification  whatever.  It  doa  not 
lie  either  with  the  Judge  or  stenographer  to 
say  that  the  actlmi  of  tbe  trial  court  in  ex- 
cusing a  Juror  is  not  a  proper  subject-matter 
of  review  In  an  appellato  tribunal.  It  Is  for 
the  latter  to  determine  that  foot  from  the  en- 
tire proceedings  bearing  upon  that  particular 
point;  and,  while  we  do  not  presume  to  pass 
upon  any  error  that  may  be  assigned,  based 
on  tbe  order  of  discharge,  It  Is  sufficient  at 
present  to  any  that  the  defendant  Is  entitied 
to  a  transcript  of  the  examination  of  the  Juror 
by  the  court,  which  led  up  to  his  discharge 
from  the  pand,  that  the  appellate  tribunal 
may  have  the  same  before  it  In  order  to  de- 
termine whether,  as  here  charged  by  the  de- 
fendant the  court  committed  prejudicial  error 


to  makli%  the  same.  If,  as  eontoided  by  re- 
spondent, the  matter  of  excusing  a  Juror  by 
the  court  after  he  has  been  accepted  by  tbe 
parties,  Involves  the  exerdse  of  Judicial  dis-  . 
cretJon,  tbat  means  a  sound  discretion,  and.  If 
grossly  abused,  it  is  subject  to  review,  by  an 
appellate  conrt.  And  If,  in  the  abs^ce  of 
something  In  the  record  Justifying  the  court 
In  depleting  the  pand,  preJudidal  error  to  the 
objecting  party  be  presumed,  nevertbelesa  the 
ai^kdlate  trilnmal  should  have  a  full  record  of 
the  proceedtogs  bearing  upon  tbe  question  In 
order  tliat  substantial  Justice  be  done  to  ti^e 
people  as  wdl  as  the  defoidant.  We  have 
not  the  dighest  doubt  that  petitioner  Is  en- 
titled to  the  writ  inayed  for.  and  that  the 
answers  of  tiie  respondents  are  entirely  In- 
snfficlwt 

3.  We  shall  not  now  concern  ourselves  with 
any  personal  controversy  that  may  exist  be- 
tween the  Judge  of  the  court  and  the  Juror 
who  was  excused  from  the  pand.  This  is 
not  the  appropriate  occedon  for  airing  or  de- 
ciding any  sudi  dispute.  If  tbe  defendant 
has  a  legal  ri^  to  a  transcript  of  the  exam- 
ination of  the  Juror,  as  conducted  by  the  trial 
court  for  lnc<ni>oraUng  It  into  a  bill  of  ex- 
ceptions to  be  used  upon  a  review  of  the  Judg- 
ment in  the  case  tried,  he  otnnot  be  deprived 
of  that  right,  and  the  stenographer  may  not 
refuse  to  fumteb  the  record  merely  because 
by  transcrlMiv  the  same  some  suHiosed  ben- 
efit will  ac<me  to  the  Juror,  or  some  imagi- 
nary disadvantage  be  suffered  by  tbe  district 
attmmey  in  some  possible  future  iffosecuti(m 
of  the  Juror.  The  aU^^  defoise  of  the 
Judge  of  the  court  upon  this  groimd  Is  whoUy 
untenable. 

There  Is  no  necessity,  at  the  pnsent  time, 
to  command  the  Judge  to  furnish  this  tran- 
script, even  though  his  stenograiOier's  refusal 
to  give  it  is  based  on  the  order  of  his  supe- 
rior. We  ri^tly  presume  that  the  stenograr- 
pher  will  promptiy  comply  with  whatever  oc- 
dff  this  cpurt  makes,  and  that  sncb  compli- 
ance will  afford  nmple  relltf  to  petitioner. 
The  mie  to  show  cause  Is  therefore  dischar- 
ged as  to  the  Judge,  sustained  as  to  the  stenog- 
rapher, and  as  to  him  tbe  writ  as  prayed  for 
is  made  permanrat 

Writ  allowed, 

(30  Colo.  tt> 

TICKERS  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    Jnne  2,  1902.) 

ABSAUI-T  AND  BATTERY— CONVICTION— AP- 
EEAL—COUNTY  COURT—JURISDIC- 
TION—JAIL.  SBNTENCB. 

1.  A  defendant  in  assault  and  batter;,  sub- 
ject to  a  jail  sentence  by  Mills'  Ann.  St.  § 
1216,  may  be  giveu  a  jail  sentence  by  the 
county  conrt,  on  appeal  from  conviction  in 
juAtico  court,  notwitbstanding  sections  2771. 
2772,  authorizing  an  appeal  from  a  conviction 
in  justice  court  to  the  county  court,  and  a  trial 
tlierdn,  and  providing,  if  defendaat  is  found 
^ilty,  that  judgment  may  be  rendered  against 
him  and  the  aureties  on  his  appeal  bond  for 
the  fine  aud  costs. 
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Error  to  Park  coanty  court. 
Jamffl  W.  Tickers  was  convicted  of  assanlt 
and  battery,  and  he  brings  error.  Affirmed. 

.Tobn  A.  Rusb  nnd  James  Owen,  for  plain- 
tiff In  error.  C.  C.  Post.  Atty.  Gen.,  James 
D.  Merwin,  Asst.  Atty.  Gen.,  and  George  M. 
PoBt,  Asst.  Atty.  Gen.  (August  Pease,  of 
'Coousel)  for  the  People. 

STEELE,  J.  From  a  couTictlon  before  a 
iustlce  of  the  peace  the  defendant  appealed 
to  the  county  court,  where  he  was  again  tried 
and  convicted.  After  motion  for  new  trial 
was  denied,  the  defendant  was  sentenced  to 
a  term  of  90  days  la  the  county  Jail,  and  Jndg* 
meat  was  rendered  against  ttie  defendant  and 
his  sureties  npoa  the  appeal  bond  for  the 
amount  of  costs.  The  defendant  comes  here 
by  writ  ot  error. 

The  only  qoestlim  submitted  for  our  con- 
sideration is  whether,  upon  appeal  ttom  a 
Justice  of  the  peace,  the  county  court  has 
Jurisdiction  to  sentmce  a  defendant  to  a  tenn 
in  the  county  JalL  Our  attention  is  directed 
to  sections  2771,  2772.  Mills*  Ann.  8t,  as  the 
■only  Btatntes  on  the  subject  ot  appeals  to  the 
coanty  court  from  the  Judgment  of  jnstices 
of  the  peace  in  criminal  cases.  Section  2T71 
provides,  In  sulMtance,  that  an  appeal  may  be 
taken  by  a  defendant  convicted  before  a  Jus> 
tlce  of  the  peace  within  10  days  after  Jndg- 
ment,  upon  giving  bond  in  doable  the  amount 
of  the  fine  and  coats,  conditioned  to  pay  the 
amount  of  the  Judgmoit  the  court  may  rm- 
■der;  that  the  bond  shall  be  approved  by  the 
cleA  of  the  coun^  court;  and  that  ttie  jus- 
tice shall,  when  notified  by  the  clerk  that  an 
appeal  has  been  taken,  **stay  all  fnrtb«  pro- 
ceedings, and  return  the  papors  to  the  nesrt 
auceeedlng  t«-m  of  the  county  court,  when 
the  same  shall  be  tried."  Section  2772  is  as 
follows:  "If  the  defendant  shall  be  found 
gulltr  In  the  conn^  court,  Judgment  shall  be 
rendered  against  both  principal  and  securl^ 
in  the  appeal  bond  tor  the  amount  of  the 
fine  assessed  by  the  Jury  in  said  court,  and 
all  coste  that  may  have  accroed."  It  Is  ctm- 
tended  by  the  defendant  that  the  comity  court 
Is  without  Jurisdiction  to  render  Judgment 
against  a  defendant  on  appeal  from  a  Justice 
of  the  peace  in  a  criminal  case  unless  a  Jury 
has  asseBsed  the  fine,  and  tbat  the  court  has 
no  Jurisdiction  to  sentence  such  defmdant  to 
a  term  in  the  county  Jail.  We  cannot  agree 
with  counsd.  The  trial  in  the  county  court 
Is  de  novo,  and  the  cause  is  tried  as  though 
an  information  had  been  filed  there.  The 
statute  grante  to  a  defendant  an  aroeal  to 
the  county  court,  and  requires  the  court  to 
try  the  cause  at  the  term  succeeding  the  day 
the  appeal  bond  is  approved.  The  provisions 
of  the  statute  fixing  the  penalty  and  naming 
the  condition  of  the  hoaA  and  requiring  the 
entry  of  Judgment  against  the  principal  and 
surety  thereon  for  the  amount  of  the  fine  as- 
sessed by  the  Jury  do  not.  In  our  opinion, 
limit  the  Jurlsdlctlmi  of  the  court  Section 


1216;  Mills'  Ann.  8t,  Is  as  foUows:  "As- 
sault and  batt«y  is  the  unlawful  beating  of 
anotha.  Every  person  convicted  of  assault, 
<»•  of  assault  and  battny,  shall  be  punished 
by  Imprlsonmoit  In  the  county  Jail  for  a  term 
not  exceeding  six  months,  or  fine  not  exceed* 
Ing  one  hundred  dollars."  The  question  as  to 
whether  or  not  a  defendant  convicted  of  aa- 
sBoit  and  battray  In  the  county  court  VQoa 
appeal  can  be  fined  unless  the  flue  Is  naHtmeA 
by  the  Jury  Is  not  presented.  It  is  expressly 
held  by  the  court  <»r  appeals  in  the  case  of 
Fuqua  v.  People,  10  Golo.  App.  62.  48  Pac 
1068,  that  there  is  no  authntty  for  rendering 
a  Judgment  against  the  i«incU>al  and  surety 
upon  an  appeal  bond  to  the  county  court  ui- 
less  the  fine  has  been  assessed  by  the  Jury. 
The  dedslon  does  not  sustain  the  contentloa 
of  Oie  lOalntlff  In  ercw  that  the  county  court 
has  not  authority  to  sentence  a  defendant  to 
a  turn  in  the  county  JalL  It  Is  our  opinion, 
therefore,  that  in  a  criminal  caae  on  appeal 
the  couhty  court  has  authwlty  to  Impose  tin 
sentokoe  ot  imprlsonmait  prescribed  by  tlw 
statute. 

The  Jodgmoit  Is  therefon  affirmed.  Af- 
firmed. 


(»Ooio.un 

HOGEOiOT  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    June  2.  1902.) 

INDICTHnNT  —  SDFncIBNCT  —  STATCTTBS  — 
00NTINUANCB-8BCURINO  WITMBBS- 

as— DIUOENCB. 

1.  An  Indictment  charged  tbat  defeiidant  did 
BBsault.  with  intent  "to  kill  aud  murder."  the 
said,  etc.  Held,  that  a  coutoition  that  the  in- 
formation did  not  charfre  as  aasanlt  with  In- 
tent to  murder,  oa  the  theory  that  "to  kill** 
were  the  vital  words,  was  of  no  merit,  8inc« 
the  words  miebt  be  regarded  aa  enrplusage,  and 
Mills'  Add.  St  I  1433,  provides  tbat  it  sTiall  ba 
sufficient,  in  every  indictment  for  mnrdu',  to 
charge  tbat  the  defendant  did  felonionalj.  wlU- 
fally,  and  of  bia  malice  aforethought  "kill  and 
murder"  tbe  deceased. 

2.  It  is  not  lack  ot  diligence  tor  an  aeensed 
not  to  make  preparation  to  secure  hb  witness* 
es  between  tbe  time  be  is  recognized  to  appear 
and  tbe  time  an  luformatitm  Is  filed. 

Error  to  district  court,  San  Miguel  county. 

E.  A.  Hockl^  was  convicted  of  assault 
with  intoit  to  murder,  and  he  appeals.  Bo- 
wsed. 

H.  M.  Hogg,  for  plaintiff  in  error.  Chaa. 
C.  PoBt,  Atty.  Gen.,  and  James  D.  Mowhi, 
Asst  Atty.  Gen.,  for  the  People; 

CAMPBELL,  a  J.  Two  informations  wff© 
filed  In  the  district  court  of  San  Miguel  coan- 
ty against  plaintiff  in  error  (defendant  below): 
one  charging  bim  wltb  an  assault  with  In- 
tent to  commit  murder;  tbe  other,  with  as- 
sault with  Intent  to  commit  a  bodily  Injury, 
without  any  considerable  provocation  appear^ 
Ing  therefor.  They  were  ccmsolidated  for 
trial  as  one  action,  and  defendant  was  found 
guilty  under  tiie  former,  and  sentenced  to  the 
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penitentiary.  Of  the  errors  assigned,  only  two 
are  considered: 

1.  The  ionguage  of  this  Information  is  that 
''E.  A.  Hockley  •  •  •  did  then  and  there, 
iinlawfully,  willfully,  feloniously,  and  of  his 
malice  aforethought,  nmke  an  assault  ♦  • 
with  intent  then  and  there  upon  the  part  of 
said  E.  A.  Hocbley  to  kill  and  murder  the 
said,"  etc.  In  the  court  below,  defoidant 
moved  to  Quash  the  Information  upon  the 
£roand.tbat  It  did  not  charge  any  offense  pun- 
ishable under  any  statute  of  the  state.  The 
motI<m  was  overruled.  The  contention  of 
counsel,  as  we  understand  It,  Is  that  there 
Is  no  statute  In  this  state  making  It  a  crime 
to  commit  "an  assault  with  intent  to  kill," 
hut  there  Is  a  statute  prohibiting  an  "assault 
with  Intent  to  ninrdw."  The  words  "to  kill," 
in  this  Information,  are  said  to  be  the  vital 
ones;  the  position  being  that  the  information 
charges  defendant  merely  with  "an  assault 
with  intent  to  kill."  The  contention  ts  en- 
tirely without  merit  If  necessary,  the  words 
"to  kill"  might  be  treated  as  surplusage,  and 
«noagh  would  be  left  to  constitute  a  good 
pleading.  But  section  1433,  Mills*  Ann.  St., 
soys  that  "it  shall  be  sufficient  in  every  In- 
dictment for  murder  to  chhi^e  that  the  de- 
fendant did  feloniously,  willfully,  and  of  his 
malice  aforethought  kill  and  murder  the  de- 
ceased." If  In  a  charge  of  murder  it  Is  prop- 
er to  use  the  expression  "kill  and  murder," 
then  it  logically  follows  that  In  charghig  as- 
sault with  Intent  to  commit  murder,  the  same 
words  may  be  employed  as  In  this  ^orma- 
tlou  was  done.  The  motion  to  qnaSh  was 
properly  overruled. 

2.  In  July,  190O,  the  defendant  was,  by  a 
Justice  of  the  peace  of  San  Miguel  county, 
recognized  to  appear  and  answer  this  charge 
at  the  next  ensuing  November  term  of  thd  dis- 
trict court  of  that  county.  On  the  27tb  day 
of  November  these  Informations  were  filed, 
and  on  the  30th  day  of  that  month  d^endant 
was  arraigned,  and  pleaded  "Not  guilty."  On 
the  same  day  he  filed  a  verified  appIIcatl(Hi  for 
a  continuance  until  the  next  term  of  court 
upon  the  ground  of  the  absence  of  material 
witnesses.  The  court  refused  to  continue  the 
cause  for  the  term,  but  postponed  the  frial 
until  the  5Ui  day  of  the  following  December, 
to  «aable  defaidant  to  secure  the  presrace  of 
his  witnesses.  Defendant  Immediately  had 
subpoenas  Issued  for  them,  one  of  which  was 
saved  on  one  witness  who  appeared  at  the 
trial.  Hie  other  rabpcena  was  returned  by 
tb'e  sheritC  of  Montrose  county  to  whom  It 
was  s^t,  not  served,  with  bis  further  state- 
ment to  the  clerk  of  the  court  in  which  the 
action  was  pradlng  that  the  witness  desired 
was  then  supposed  to  be  somewhere  in  Gar- 
field county,  Colo.  Defoidant  tben,  on  the 
fitb  day  of  December,  and  before  the  cause 
was  called  for  trial,  filed  his  second  vo'lfied 
petition  for  a  contlnaance  until  the  n^t  term 
of  court.  In  (arder  to  obtain  tbe  attendance  of 
the  absent  witness.  No  claim  was  made  In 
the  court  below,  or  here  by  the  attorney  gen- 
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eral,  that  the  evidence  of  the  witness  was 
Immaterial,  or  that  there  Is  any  defect  in 
the  application  In  any  respect,  except  that  It 
showed  a  lack  of  diligence.  Indeed,  the  suffi- 
ciency of  the  showing  is  virtually  conceded, 
except  In  the  particular  noted;  and  In  deny- 
ing it  the  trial  court  expressly  predicated  its 
ruling  upon  the  fact  that  defendant  had  had 
all  the  time  since  he  was  bound  over  by  the 
Justice  of  the  peace  until  the  day  of  trial 
to  look  aftar  his  witnesses,  and,  merely  be- 
cause defendant  had  not  made  preparations 
for  his  trial  before  the  filhig  of  the  informa- 
tions, the  court  declared  that  he  had  not  ex- 
ercised the  dlligrace  which  the  law  requires. 
The  granting  or  refusUig  of  applications  for 
a  continuance  rests  largely  In  the  discretion 
of  the  trial  court,  and  the  doctrine  established 
in  this  state  is  that  only  for  an  abuse  of  such 
discretion  will  a  reversal  be  had.  No  au- 
thority has  been  called  to  our  attention,  nor 
hare  we  been  able  to  find  one,  which  holds  it 
to  be  tlie  duty  of  a  defendant  In  a  criminal 
case  to  make  prepatatlons  for  bis  trial  b^ore 
an  indictment  bas  been  found  or  an  Informa- 
tion filed  against  him.  Various  ressons  for 
this  ruling  are  given  by  the  courts,  some  of 
wUcfa  put  it  upon  the  ground  that  before 
the  filing  of  an  indictment  or  an  Information 
the  defendant  may  not  have  compulsory  pro- 
cess for  his  witnesses.  Others  declare  tliat 
even  If  compulsory  process  may  be  had  be- 
fore that  ttme,  asd  though  defoidant  may 
have  his  wltnanoi,  like  those  of  the  prose- 
cotkm,  recognised  to  appesr  at  an  oisnlng 
term  of  the  court  having  JurJsdlctUm  to  try 
the  charge,* his  omissicai  to  take  out  such 
process  before  an  Indictment  found  <x  Infor- 
mation filed  cannot  be  oonaidoKd  as  negli- 
gence or  exhibiting  a  want  of  due  diligence, 
so  as  to  deprive  blm  of  the  full  ben^t  nX  Us 
affidavit  far  continuance,  which  shows  that 
he  Is  unable  to  have  his  witnesses  present  at 
the  first  term.  Whatever  be  the  reason.  It 
seems  clear  that  there  was  no  obligation  rest- 
ing upon  defendant  to  make  pr^aratlons  for 
his  trial  and  to  secure  the  attoidance  Dt  Ills 
witnesses  before  the  informations  wwe  filed 
against  him;  and,  shice  tta«e  Is  no  qnartlon 
that  he  diligently  moved  immediately  tbere- 
afto:,  It  was  plainly  wrong  for  the  ttlal  court 
to  refuse  the  continuance  asked  tor.  Tlie  fol- 
lowing among  other  ^ufliwitles  are  to  this  ef- 
fect: U.  &  Moore,  26  Fed.  Gas.  1808  (Now 
16,806);  AUsD  v.  State,  10  Ga.  85^  91;  Dink- 
ens  V.  State,  42  Tex.  250;  -  State  v.  Wood,  68 
Mo.  444;  Salisbury  v.  Com.,  7&  Ky.  426,  430; 
Dowda  V.  State,  71  Ga.  481;  Blige  v.  State, 
20  Fla.  74%  61  Am.  Bepi  628;  Newman  t. 
State,  22  Neb.  366,  36  N.  W.  104;  4  Enc.  PI. 
&  Prac  p.  S45  et  seq. 

Other  rulings  are  discussed  by  counsel, 
some  of  which  are  impwtant,  but  they  are  not 
likely  to  occur  at  another  trUl,  and  so  we  do 
not  pass  npm  them. 

For  the  error  of  the  court  In  refusing  s  con- 
tinuance, the  Judgment  Is  reversed,  and  tte 
cause  renoanded  for  a  new  trial.  Reversed. 
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(30  Colo.  40) 

PI-ATTE  LAND  CO..  Limited,  t.  HUBBARD. 
(Supreme  Court  of  Colorado.   June  2,  1902.) 

APFEAIi-AFPBAL  TO  COURT  OF  AFPEALS-AF- 
FIRHANCB  —  SUPREME  COURT  —  ERROR  TO 
DISTRICT  COURT  BY  APPELLANT— STATUTES. 

1.  The  constitutionality  of  the  net  creating  the 
court  of  appeals  will  not  be  determined  in  a 
cause  in  which  it  is  not  necessary  to  its  dispo- 
sition, and  there  is  not  a  full  bench,  and  the 
court  of  appeals  is  not  a  party. 

2.  Where,  on  appeal  to  the  court  of  appeals, 
there  is  an  altlrmance,  appellant  cannot  sue  out 
a  writ  of  error  from  the  supreme  court  to  the 
judgment  of  the  district  court. 

Error  to  district  court  Arapahoe  county. 

Action  by  Jolm  M.  Hubbard  against  the 
Platte  Laud  Compmiy,  limited.  From  a  Judg- 
ment tor  plalutlff,  defendant  brings  error,  j 
Motion  to  disjulss  writ   Writ  dismissed. 

The  def«id8Dt  In  error,  Hubbard,  as  plain-  j 
tiff  In  an  action  pending  In  the  district  court  ' 
of  Arapahoe  county,  recovered  a  Judgment  ! 
against  plaintiff  In  etror,  the  Platte  Land 
Company,  Limited,  defendant  in  that  action, 
in  the  sum  of  about  (1,000^  The  company 
proeecuted  an  appeal  to  the  court  of  appeals, 
which  resulted  in  an  affirmance  of  the  Judg- 
ment By  the  express  terms  of  the  act  creat- 
ing that  court,  its  appellate  Jurisdiction  In  a 
case  like  this  was  xoade  final  and  omclnslTe. 
A  writ  of  error  was  then  sued  out  by  the 
company  )n  this  court  directed  to  the  clwlc 
of  the  district  court,  commanding  him  to  cer- 
tify up  a  full  record  of  the  proceedings  In 
the  case.  The  clecit  sent  up  a  copy  of  the 
pleadings  and  the  Judgment  only;  the  bill 
of  exceptions,  containing  the  «eTldence  and 
the  mllngs  of  the  court  daring  the  trUl.  be- 
ing Included  In,  and  forming  a  part  of,  the 
complete  transcript  of  the  record  remaining 
In  the  office  of  the  clerk  of  the  court  of  ap> 
peals,  where  it  had  been  lodged  by  tbe  idaln- 
tUf  In  error  here  (appellant  there)  In  the  prose- 
cution of  Its  appeal.  Plaintiff  In  error  there- 
upon filed  a  motion  In  this  court  for  an  or- 
der upon  the  clerk  of  the  court  of  app«ils  to 
send  here  the  bill  of  exceptions  for  the  pur- 
pose of  making  the  same  a  part  of  the  record 
in  this  cause,  to  be  reviewed  upon  the  writ 
of  errw  hereinbefore  sued  out  The  defend- 
ant in  error  then  entered  his  motion  to  quash 
the  writ  of  error  for  the  reason  that  tbe  rec- 
ord already  in  this  comrt  disdosed  Oiat  the 
Judgment  here  sought  to  be  reTlewed  is  for 
less  than  $2,500,  that  there  Is  presoit  In  the 
case  no  dement  that  gives  to  this  court  appel- 
late jorlsdlctioo  under  the  statute  rdating 
thereto,  and  that  the  Judf^nent  thus  sought 
to  be  reviewed  has  been  affirmed  by  the  court 
of  appeals  in  an  appeal  by  the  very  party  who 
asks  for  a  second  review,  and  such  deter- 
mination Is  final. 

Hugh  Butler,  for  plalntlCF  In  error.  Wells 
&  'I^ylor  and  R.  T.  McNeal,  for  defendant  in 
error. 

CAMPBELL.  C.  J.  (after  stating  the  facts). 
Tbe  learned  counsel  for  plaintiff  in  error  at- 


tacks the  constitutionality  itf  the  act  of  out 
general  assembly  by  which  the  court  of  ap- 
peals was  created.  He  asserts  its  invalidity 
as  a  whole,  and.  If  that  Is  ruled  against  him. 
he  contends  that  If  the  statute  Is  not  void 
in  Its  entirety,  It  is  so  In  so  far  as  It  pur- 
ports to  make  tbe  appelate  Jurisdiction  of  the 
court  of  appeals  final  and  conclusive  fn  any 
case.  In  People  t.  Richmond,  16  Colo.  274, 
26  Pac.  929,  In  an  original  proceeding  In  the 
natin%  of  quo  warranto,  In  which  the  court 
of  appeals  Itself  was  the  respondent  this 
court,  in  an  able  opinion  by  Chief  Justice 
Helm,  held,  as  generally  understood  by  the 
profession,  that  the  act  there  and  now  here 
again  attacked  'nas  constitutional;  although. 
In  a  previous  opinion  In  resptmse  to  a  l^lsla- 
tlve  question,  it  held  similar  legislation,  as  it 
Is  now  said,  obnoslous,  to  the  organic  act. 
In  re  Constitutionality  of  a  Court  of  Appeals, 
15  Colo.  578,  26  Pac.  274.  In  an  elaborate 
argument  exhibiting  great  research  counsel 
for  plaintiff  In  error  again  seeks  to  have  the 
question  commonly  supposed  to  be  concluded 
reopened,  contending,  among  other  things, 
that  a  question  of  such  vast  Importance 
should  not  be  deemed  settled  until  determined 
right,  and  that  the  objections  which  he  now 
makes  to  the  act  were  not  directly  ruled  up- 
on by  this  court  In  the  Richmond  Case.  It 
It  were  necessary  to  pass  upon  the  questions 
here  argued  with  such  distinguished  ability, 
th^  would  demand  the  most  earnest  and  se- 
rious consideration  at  the  hands  of  the  court 
But  iif  the  view  we  take  of  the  matter,  the 
plaintiff  In  error  is  not  in  a  position  to  have 
determined  the  main  question  which  his  coun- 
sel discusses.  Mr.  Justice  STEELE  Is  dis- 
qualified to  participate  In  this  decision  by  rea- 
son of  the  tact  that  he  was  counsel  for  one 
of  the  parties  touching  certain  matters  out  of 
which  the  present  litigation  arose;  and  In  the 
absence  of  a  full  bench,  and  In  a  case  where 
the  court  of  appeals  Itself  is  not  a  party, 
we  would  be  disinclined  to  pass  upon  tbe  con- 
stitutionality of  the  act  which  is  the  source 
and  origin  of  Its  Jurisdiction,  and  would  not 
do  so  unless  absolutely  necessary  to  a  de- 
termination of  the  ease  In  hand.  Defendant 
In  error  contends  that  this  Is  a  collateral  at- 
tack, and  for  that  reason  alone  should  be  Ig- 
nored. Be  that  as  It  may,  It  Is  clear  that  the 
necessities  of  the  present  case  do  not  re- 
quire a  decision  uiton  It. 

These  motions  must  be  determined  against 
the  plaintiff  In  error  upon  other  grounds.  The 
land  company  prosecuted  in  the  court  of  ap- 
peals its  appeal  from  the  Judgment  of  the  dis- 
trict court.  It  was  not  forced  there  as  an 
unwilling  party  by  auy.act  of  appellee,  though 
that  may  not  be  material.  It  submitted  itsell. 
however,  to  the  jurisdiction  of  the  court  of 
appeals,  and  the  judgment  of  the  latter  af- 
firming the  ruling  of  the  district  court  has 
not  been  directly  attacked.  No  attempt  by 
the  company  has  been  made  to  have  the  Judg- 
ment of  affirmance  dlret-tly  reviewed  on  ai>- 
peal,  or  writ  of  erorr,  or  otherwise,  by  the 
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suiireme  court.  We  mnst  not  be  understood 
na  intlmatiug  that,  bad  sacti  attempt  been 
made.  It  would  have  been  Boc^essful,  or  that 
the  Jurisdiction  of  this  court  could  thus  be 
Invoked.  But  we  do  Bay  that  plaintiff  In  er- 
ror may  not  disregard  the  judgment  pro- 
nounced by  the  court  ot  appeals,  which  was 
Induced  by  Its  own  act,  and  sue  out  a  writ 
of  error  In  this  court  to  the  Judgment  of 
the  district  court,  and  thus  indirectly  have 
considered,  and  poeslbly  overturned,  the  Judg- 
ment of  the  court  of  appeals.  It  cannot  be 
permitted  thus  to  disaffirm  Its  own  voluntary 
act,  and,  if  it  is  oitltled  to  any  relief  from 
the  Judgiuoit  of  the  court  of  appeals,  It  can- 
not get  it  in  the  manner  here  attempted. 
Counsel  for  plaintiil  in  error  says,  however, 
that  the  objections  Just  mentioned  can  be 
raised  by  defendant  In  error  only  by  a  plea  in 
the  nature  of  a  plea  in  abatement,  which  was 
not  Interposed.  Technically  that  may  be 
true:  and  it  may  be,  as  counsel  contends, 
that  a  plea  In  abat^ent  Is  necessary  to  bring 
Into  the  record  what  Is  not  already  there  as 
a  basis  for  a  motion  to  quash  the  writ.  How- 
ever that  may  be,  the  facts  upon  which  the 
objection  of  defendant  in  error  Is  predicated, 
and  upon  which  we  base  our  decision,  suffi- 
ciently appear  In  the  record  already  before 
m. 

For  the  reascoiB  giv^  the  motion  of  plain- 
tiff in  error  lor  a  rule  upon  the  clerk  of  the 
court  of  appeals  Is  denied,  and  the  motion  of 
defendant  in  error  to  quash  the  writ  of  error 
is  gQstalned.  Writ  ctf  error  dismissed. 

STEEO;     not  partldpatlng. 

r29  Colo.  635) 

PBOFLB  ex  reL  POST,  Atty.  Oen.,  t. 
OWISH8. 

(Supreme  Court  of  Colorado.    May  6.  1902.) 

QUO   WARRANTO  —  PLEADING  —  ALLEGATIONS 
OF  ANSWER— BVIDENCEJ-BURDBN  OF  PROOF 

—  SUFPlCIBNCy  — BUGIBILITY  —  RBSIDBNCB 

—  DECLARATION  OF  INTENTION  —  CONCLU- 
SIVE NBSS-^BANDONMB  NT  OF  OFFIOE-REB- 
IDBNCS  OF  JUDICIAJ^  OFFICBRS-^ABANDOH- 
MENT— ABSENCE  ON  ACCOUNT  OF  HEALTH. 

1.  In  quo  warranto  by  the  state  to  oust  de- 
fendant from  an  office  to  which  he  has  been 
elected,  defendant  must  lu  his  answer  alle^ 
with  particularity  all  the  facts  essential  to  his 
eligibility  at  the  time  of  his  electiou.  and  to 
his  right  to  continue  to  hold  sach  office  down 
to  the  iustitntlon  of  the  proceedings. 

2.  In  quo  warranto  by  the  state  the  burden 
of  proof  is  on  defendant  to  establish  his  right 
to  hold  the  office  in  controversy. 

3.  Evidence  in  quo  warranto  to  oust  a  dis- 
trict judge  considered,  and  held  to  show  that 
defendant  was  eligible  to  the  office,  under  Const, 
art.  6,  S  13,  requiring  tbnt  a  person,  to  be 
eligible  to  such  office,  must  be  au  elector  of  the 
district,  though  it  appeared  that  for  three  or 
four  years  prior  tb  his  election,  deCendaot,  un- 
der advice  of  physicians,  had  lived  most  of  his 
time  outside  of  the  district. 

4.  Bvidenoe  in  quo  warranto  proceedings  to 
oust  a  district  judge  considered,  and  Md  not 
to  show  an  abandonment  of  the  office,  such  as 
would  diftqualif.T  defendant  under  Coust.  art. 
12,  i  2,  providing  that  no  person  shall  hold 
any  state  office  without  devoting  hia  personal 
attention  to  its  duties^  though  it  appeared  that 


defendant,  on  the  advice  of  physidana,  was, 
and  hnd  been  for  some  time,  living  as  much  as 
possible  outside  of  his  district. 

5.  The  residence  contemplated  by  Const,  art 
^  20,  requiring  judicIaJ  officers  to  reside  iu 

their  respective  districts,  counties,  etc..  is  ac- 
tual, as  distinguished  from  a  legal  or  construct- 
ive residence. 

6.  A  naked  declaration  a  judicial  officer 
of  bis  Intention  to  maintain  bis  actual  resi- 
dence within  bis  district,  as  required  by  Const, 
art.  6,  I  2i>,  is  not  conclusive  of  the  question. 

7.  In  quo  warranto  to  oust  a  district  Judge, 
instituted  eight  months  after  his  induction  into 
the  office,  the  fact  that  defendant  had,  on  the 
advice  of  phyaiciaus,  lived  outside  ot  the  dis- 
trict as  much  as  possible  since  his  dcction, 
and  for  the  same  reason  had  not  maintoiued 
his  actual  residence  within  such  district,  as 
required  by  Const,  art.  «,  8  29.  was  insufficient 
to  show  such  a  violation  of  the  constitutional 
requirement  as  would  require  him  to-be  ousted, 
though  the  date  when  he  could  resume  his  ac- 
tual residence  within  the  district  was  reud»ed 
indefinite  on  account  of  the  difficulty  In  deter* 
miniug  when  his  health  would  pemit  his  re- 
turn. 

Qao  warranto  proceedings  by  the  people, 
on  relation  of  Charles  a  Post,  attorney  gen- 
era!, against  ITrank  W.  Owen.  Writ  dis- 
missed. 

This  Information  in  quo  warranto  by  the 
people  of  the  state  of  Colorado,  upon  the  re- 
lation of  Charles  C.  Post,  its  attorney  gener- 
al, filed  on  the  9th  day  of  September,  1901, 
charged  that  for  eight  months  then  last  past 
the  defendant,  Frank  W.  Owers,  had  usurp- 
ed and  intruded  into,  and  was  unlawfully 
holding  and  exercising,  the  office  of  Judge  of 
the  district  court  ot  the  Fifth  Judicial  dis- 
trict of  the  state  of  Colorado,  and  called  up- 
on him  to  answer  by  what  warrant  be  claim- 
ed to  hold  and  exercise  the  duties  of  the  of- 
fice.  Without  stating  In  detail  the  contents 
of  the  pleadings.  It  Is  sufficient  to  say  that 
from  the  Information,  the  answer,  and  the 
replication,  it  appears  that  defendant  bases 
his  right  to  the  office  upon  the  following 
grounds,  all  of  which  are  traversed  by  the 
people,  and  they  constitute  the  issues  of  fact 
to  he  determined  by  the  court:    First,  that 
defendant  possesses  all  the  constitutional  and 
statutory  qualifications  to  hold  the  office  in 
question,  and  that,  at  the  general  election 
held  on  the  6th  day  of  November,  1900,  he 
was  elected  thereto  by  a  plurality  of  the  le- 
gal votes  east,  and  afterwards  the  result  of 
the  vote  was  convassed  by  the  proper  can- 
vassing board,  and  a  declaration  by  It  made 
that  he  was  duly  elected,  and  a  certificate  so 
stating  was  issued  to  him;  second,  that  he 
'hns  devoted  his  personal  attention  to  the  du- 
ties of  the  office;  third,  that  after  qualifying 
by  taking  the  necessary  oath  he  was  on  the 
Sth  day  of  January,  1901,  Inducted  into,  and 
then  entered  upon  the  discharge  of  the  du- 
ties of,  the  office,  and  since  that  time  he  has 
done  nothing  to  disqualify  bim  from  holding 
the  same,  and  that,  in  particular,  he  has  con- 
tinued to  reside  within  the  Judicial  district. 

The  cause  was  submitted  upon  an  agreed 
statement  of  facts,  which,  so  far  as  we  deem 
them  material,  are  here  reproduced,  sutMtan- 
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tlally  as  tliey  are  recited  by  defendant's 
counsel  In  their  brief:  "Defendant  went  to 
Lake  county  in  1879,  and  thereafter  became 
a  citizen  and  elector  of  that  county,  and  re- 
sided there  continuously  from  1882  to  No- 
vember. ISM,  and  was  at  the  general  elec- 
tion in  the  laat-named  month  and  year  elect- 
ed judge  of  the  Fifth  Judicial  district  for  the 
term  of  six  years,  ending  on  the  Sth  day  of 
January,  1901.  He  was  eligible  In  every  par- 
ticular to  be  elected  to  said  office.  Including 
the  quallflcatlon  of  being  an  elector  In  said 
county  and  district,  and  he  took  the  oath  of 
otflee  and  did  all  other  things  required  by 
law  to  enter  upon  the  duties  of  and  to  hold 
said  office,  and  in  fact  served  and  acted  as 
judge  of  said  district  for  the  full  term  ex- 
piring on  January  8,  1901.  It  !s  history  that 
very  serious  labor  troubles  occurred  in  Lake 
county,  beginning  in  June,  1S96,  and  contin- 
ued Into  the  spring  of  1897.  The  duties  im- 
posed on  him  by  reason  of  said  labor  trou- 
bles resulted  in  the  Impairment  of  his  health 
and  In  nervous  prostration,  and  that  as  the 
result  thereof  he  was  unable  to  sleep  In  such 
high  altitude,  and  be  was  advised  by  physi- 
cians that  bis  health  and  life  depended  on 
his  spending  as  much  time  as  possible  at  an 
altitude  less  than  Leadvllle,— preferably  at 
sea  level.  Acting  on  said  advice,  and  In  the 
hope  of  regaining  his  health,  be  passed  moat 
of  the  time  until  May,  1898,  whenever  he 
considered  the  duties  of  his  office  permitted, 
at  altitudes  less  than  Leadvllle,  and  princi- 
pally in  Denver,  and  found  that  he  could 
sleep  better  at  lower  altitudes.  Defendant 
was  married  In  October,  1807,  at  Washing- 
ton, D.  O.,  and  shortly  after  such  marriage 
brought  his  wife  to  Denver;  living  with  her 
at  the  residence  of  Dr.  Hersbey,  1311  Sher- 
man avenue,  until  April,  1898.  In  May,  1S98, 
on  the  advice  of  his  pbysidans,  he  went  with 
bis  wife  to  Santa  Barbara,  Gal.,  which  place 
la  on  the  sea  coast,  where  they  remained  five 
months,  for  the  benefit  of  his  health.  De- 
fendant If  called  upon,  would  testify  that 
on  his  return  he  found  he  was  stlU  unable  to 
sleep  over  three  or  four  hours  a  night  at 
such  altitudes  as  Leadvllle,  and  therefore 
continued  to  pass  all  the  time  he  considered 
his  official  duties  permitted  In  Denver,  the  al- 
titnde  of  which  city  Is  5,000  feet  less  than  that 
of  Leadvllle.  Upon  their  return  tbey  boarded 
at  1311  Sherman  avenue,  Denver,  till  June, 
1899,  when  they,  together  with  Dr.  Hersbey 
and  family,  rented  and  occupied  the  furnish- 
ed bouse  of  Dr.  Blickensderfer,  in  Denver,  un- 
til the  1st  of  October,  1800;  the  two  families 
keeping  house  therein,  dividing  the  expenses 
between  them.  After  leaving  the  Blickens- 
derfer bouse,  October  1,  1899,  defendant 
rented  a  furnished  bouse  at  No.  1320  Race 
street,  Denver,  and  kept  house  and  lived 
there  with  his  wife  until  the  end  of  October, 
1899,  when  his  wife  went  East,  remaining 
there  until  February  1,  1900;  and  during  his 
wife's  absence  defendant,  when  In  Denver, 
boarded  at  the  Denver  Athletic  Club.  In 


February,  1000,  defendant  rented  fnmtsbed 
apartments  in  the  Turck  Flats,  comer  Colfax 
and  High  streets,  Denver,  In  which  he  and 
family  kept  house  until  July,  1900.  Dnrins 
the  months  of  July  and  August,  1900,  defend- 
ant's wife  was  at  Kiowa  Lodge,  near  Bai- 
ley's, In  Platte  Gallon,  Colorado,  during  which 
period  defendant  boarded  at  the  Denver  Ath- 
letic Club;  and  on  her  return,  early  In  Sep- 
tember, 1900,  they  lived  at  the  family  hotel 
known  as  the  'Vallejo,'  No.  1420  Logan  ave- 
nue, Denver.  In  December,  1900,  defepdant 
and  family  moved  Into  one  of  the  apartments 
known  as  The  Maples,'  No.  1763  Grant  ave- 
nue, Denver,  renting  It  unfurnished,  and 
which  bis  wife  furnished,  and  tbey  kept 
house  therein,  and  ever  since  the  time  last 
mentioned  have  continuously  occupied  said 
apartments,  up  to  the  present  time,  renting 
the  same  from  month  to  month,  except  dur- 
ing the  months  of  May,  June,  July,  and  Au- 
gust, 1901,  defendant's  wife  was  In  the  East, 
and  during  those  months  he  boarded  at  the 
Denver  Athletic  Club.  That  since  February, 
1900,  and  In  1901,  and  up  to  the  time  of  til- 
ing the  information  herein,  defendant  has, 
when  In  Denver,  occupied  an  office  In  said 
city  at  Nos.  67  and  68  Jacobson  Building. 
Said  rooms  are  rented  and  maintained  by 
the  Royalty  Gold  Mining  &  MllUng  Co.,  of 
which  company  defraidant  Is  secretary.  This 
sign  has  during  all  said  time  been  painted  on 
the  door  of  Room  No.  68:  The  Royalty  Gold 
M.  &  M.  Co.*  And  on  room  No.  67:  The 
General  Jonrdan  Mining  Co.  Frank  W.  Ow- 
ers.'  The  Denver  City  Directory  for  1900 
contains  the  following:  'Owers,  Frank 
lawyer,  67-68  Jacobson  Building.*  And  said 
directory  for  1001  contains  the  following: 
'Owers,  Frank  W.,  Sec.  Royalty  Gold  Mining 
Company,  67-68  Jacobson  Building,  r.  1753 
Grant  Ave.*  Bat  defendant  would  testify 
that  both  said  Insertions  were  made  without 
bis  knowledge  or  direction.  From  the  date 
of  defendant's  marriage  to  the  present  time 
the  wife  and  family  of  defendant  have  been 
In  Lake  county  but  once,  and  then  tar  lesft 
than  ten  days,  during  wblch  time  she  visited 
at  the  home  of  a  friend  In  Leadvllle.  For 
two  years  and  nine  months  Immediately  pre- 
ceding the  filing  of  this  information,  and  for 
more  than  two  years  prior  thereto,  whenever 
defendant  was  in  Lake  county  be  occupied  as 
bis  sleeping  room  a  room  In  the  county  court 
bouse,  which  said  room  Is  adjacent  and  ad- 
joining to,  and  is  a  part  of,  the  district  court 
chambers.  All  the  furniture  in  said  court 
clmmbers  (except  that  In  the  sleeping  room). 
Including  carpets  or  rugs  on  said  floors.  Is 
now  the  property  of  Lake  county,  and  has 
been  since  on  or  about  December  30,  1898, 
on  which  date  the  defendant  sold  the  same 
to  said  county.  All  the  furniture  In  the  said 
sleeping  room.  Including  bedstead,  bedding, 
bureau,  wasbstand,  and  carpets,  are  the 
property  of  defendant,  and  are  all  the  house- 
hold goods  owned  by  defendant  in  Lake 
Goun^'  since  the  time  aforesaid.  J>efeudaiit 
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bas  paid  no  rent  for  sncli  room,  or  eiUier  of 
them,  In  the  conrt  lioase,  but  the  some  were 
auMIvIded,  arranged,  furnished  with  bath 
and  toilet  conveniences,  and  are  lighted,  heat- 
ed, and  cared  for,  by  the  county  commJasiou- 
ers,  at  the  expense  of  Lake  county.  For  two 
years  and  nine  months  prior  to  the  filing  of 
the  information  defendant  did  hot  lease, 
beep  or  maintain  any  bouse  or  dwelling  place 
in  the  Fifth  district,  except  as  above  stated, 
bnt  he  kept  and  now  keeps  his  wardrobe  In 
Denver,  taking  with  him,  whenever  he  goes 
Into  the  Fifth  district,  sufficient  clothing  to 
meet  the  necessities  of  a  short  stay,  except 
thnt  he  has  always  kept  In  Leadvllle  what  he 
considered  sufficient  personal  linen  and  bed 
linen,  blankets,  etc.,  for  his  use  when  there, 
and  he  has  always  boarded  and  taken  his 
meals  at  restaurants  or  hotels  when  In  Lead- 
vllle,  and  has  had  no  regular  boarding  place 
during  that  time.   It  thus  appears  that  prior 
to  his  marriage  defendant  occupied  rooms  In 
the  conrt  house  In  Leadville  by  arrangement 
with  the  county  commissioners,  which  rooms 
were  furnished  by  defendant  While  he  was 
In  Denver  for  bis  health,  as  above  stated,  he 
became  married,  and  has  kept  bis  wife  and 
family  and  has  himself  stayed  In  Denver  as 
much  as  possible.   That  soon  after  his  mar- 
riage ta'e  sold  to  Lake  county  the  furnishings 
of  one  of  the  rooms  be  bad  theretofore  oc- 
cupied, reserving  the  furniture  In  the  sleep- 
ing room;  keeping  therein  sufficient  personal 
conveniences,  and  sleeping  therein  when  in 
LeadTflle.  and  taking  his  meals  where  con- 
venient.   Defendant  has  not  returned  any 
tax  schedule  of  taxable  property  of  any  kind 
owned  by  him  In  Lake  county  to  the  assessor 
thereof  for  either  of  the  years  1896,  1899,  or 
1900,  nor  has  be  paid  nor  has  he  been  assess- 
ed any  tax  on  personal  property  in  Lake 
county  for  either  of  those  years.    But  re- 
spondent has  DO  property  In  said  county  or 
district  subject  to  taxation,  other  than  real 
estate.    Defendant  paid  and  there  was  as- 
sessed against  him  no  poll  or  per  capita  tax 
In  said  county  or  district  Defendant  has  no 
property  Interest  ootslde  of  the  Fifth  district 
During  a  period  of  two  years  and  nine 
months  Immediately  preceding  the  filing  of 
this  Information  the  defendant  has  not  been 
personally  present  within  the  Fifth  judicial 
district  to  exceed  three  hundred  days,  and 
that  fifty  of  said  days  were  devoted  by  him 
exclusively  to  matters  connected  with  his 
ciindldacy  for  the  office  of  district  judge  dnr- 
Jog  a  portion  of  the  summer  and  fall  months 
of  1000.    During  said  last  period  defendant 
upon  the  adjournment  of  court  in  any  county 
of  hia  district  when  there  was  no  other  busi- 
ness requiring  his  presence  In  another  county 
thereof,  or  unless  he  stayed  longer  for  the 
transaction  of  his  private  business  In  the 
district,  would  immediately  return  to  Den- 
ver, except  in  a  few  Instances  where  he  pro- 
ceeded to  other  parts  of  the  state.   A  sched- 
ule of  the  days  when  he  actually  held  court 
Id  hifl  district  for  1899, 1900,  and  part  of  1901 


appears  In  the  printed  record,  also  the  dates 
when  he  held  court  in  other  districts,  which 
show  that  from  two-thirds  to  three-fourths 
of  his  time  were  spent  out  of  his  district. 
Defendant's  residence  on  the  list  of  registra- 
tion of  voters  In  Lake  county  In  1896  appears 
as  'Court  House,*  and  the  same  as  to  1899 
end  1000,  and  the  same  residence  appeared 
in  the  published  list  of  candidates  when  de- 
fendant was  a  candidate  in  1900.  Defendant 
would  testify  that  from  1882  to  the  present 
day  he  has  always  described  himself  in  deeds 
and  other  legal  documents  as  being  of  Lake 
connty,  Colorado;  that  he  has  always  so  reg- 
istered at  hotels  when  traveling;  that  since 
said  year  be  has  rented  and  kept  a  post-office 
box  In  the  Leadville  post  office;  that  his  per- 
sonal envelopes  are,  and  always  have  been 
since  1882,  stamped  and  printed  so  that  his 
letters  may  be  returned  to  Leadville,  Colo.'; 
and  that' on  the  6th  day  of  November,  1900, 
and  for  .more  than  two  years  prior  thereto, 
and  that  on  the  8th  day  of  January,  1901, 
and  for  more  than  two  years  prior  thereto,  he 
has  claimed  and  now  claims  lieadvllle.  Lake 
county,  Colo.,  as  his  domicile  ilnd  place  Of 
residence,  and  that  he  did  reside  during  said 
period  and  now  resides  In  Lake  county,  and 
ever  since  said  dates  he  has  resided  In  said 
county  and  district;  that  said  place  Is  his 
home  and  domicile;  that,  whenever  be  has 
voted  and  exercised  his  prerogatives  as  a 
citizen  of  the  United  States  and  of  tbe  state 
of  Colorado,  he  has  so  voted  in  LeadviUe, 
I^ake  county,  Colo.,  and  that  he  has  never, 
since  1882,  voted  or  exercised  any  preroga- 
tive of  said  cltisenshlp  elsewhere;  that  he 
voted  since  1802  at  Leadville  at  all  elections, 
—city,  county,  and  state,— except  at  the 
sprhig  election  of  1806,  the  elections  In  1899, 
and  the  spring  election  of  1900;  and  that 
when  he  did  not  vote  he  was  re-r^lstered, 
when  bit  name  was  dropped  for  sncb  fail- 
ure." 

Obas.  C.  Post,  Atty.  Gen.,  Clinton  Reed, 
John  M.  Waldron,  and  John  M.  Maxwell,  for 
petitioner.  Patterson,  Blchardson  &  Haw- 
kins, Thomas,  Bryant  &  Le^  and  ^rrey 
Biddell,  for  respondent 

CAMPBELL.  0.  J.,  after  the  foregoing 
statement  of  facta,  delivered  the  opinion  of 

the  court. 

The  jurisdiction  of  this  court  to  entertain 
qno  warranto  proceedings  to  oust  from  office 
a  constitutional  officer  subject  to  impeach- 
ment is  challenged  by  defendant  It  is  con- 
tended that  such  officer  can  be  removed  only 
by  Impeachment  proceedings  by  the  general 
assembly.  We  shall,  however,  assume  that 
this  court  Is  vested  with  jurisdiction  over  the 
charges  herein  preferred,  and  proceed  to  dis- 
pose of  the  cause  on  Its  merits. 

It  Is  conceded  that  In  jurisdictions  where 
common-law  rules  and  principles  of  procedure 
prevail,  as  is  the  case  in  Colorado,  where 
original  proceedings  are  brought  In  the  so- 


Digitized  by  Google 


618 


69  PACIFIC  REPORTER. 


(Coio. 


preme  court,  the  burden  of  proof  In  quo  war- 
ranto proceedings  instituted  by  the  state  la 
always  upon  the  defendant  to  establish  his 
right  to  hold  and  enjoy  the  office  constituting 
the  subject-mfttttt  In  controversy;  and  we 
think  it  also  true  that  defendant  must  with 
particularity  allege  all  necessary  facts,  show- 
ing not  only  that  he  was  eligible  to  the  of- 
fice at  the  time  of'  his  election,  but  he  must  j 
also '  allege  and  prove  all  essaitlal  facta,  i 
showing  a  continuing  right  to  hold  that  ot- 
flce  down  to  the  time  of  the  Institntlon  of 
the  proceeding  to  oust  htm.  While  the  at- 
torney general  in  the  information  set  forth 
the  facts  which  he  claims  show  not  only  that 
plaintiff  was  indlgible  to  the  office,  but  has 
not  the  right  at  the  pi>eacnt  time  to  hold  it, 
BtUI  we  apprehend  that  the  real  Issues  in  the 
case  are  formed  by  the  averments  In  the  plea 
to  the  information,  and  the  replication  there- 
to. Applying  these  rules  to  the  admitted 
facts.  It  must  appear  that  defendant's  alleged 
right  to  hold  is  clearly  established  by  him,  or 
he  will  be  removed.  At  the  same  time,  no 
merely  technical  interpretatlcm  of  tbe  lan- 
guage employed  In  the  statement,  and  no 
strained  constrnction,  should  be  made,  that 
will  operate  to  deprive  him  of  an  oflBce  which 
he  has  in  fact  for  several  months  filled.  We 
have  in  the  foregoing  statement  ^ven  the 
facta  In  sufficient  detail  to  obviate  any  ex- 
tended discussion  of  their  legal  effect,  for 
we  have  conclnded  that  the  statement  Itself 
is  probably  the  best  vindication  of  the  con- 
clusion which  we  have  reached. 

1.  The  requirement  of  section  16  of  article 
6  of  the  coDstltutlcm  that  a  person,  to  be 
eligible  to  the  office  of  district  judge,  shall  at 
the  time  of  his  election  be  an  electee  within 
the  Judlclal  district,  Is  met  by  the  facts  of 
this  case.  In  Sharp  v.  Mclntyre,  23  Colo. 
102.  46  Pac.  115,  this  court  held  that  one  la 
entitled  to  vote  and  is  an  elector  only  where 
his  domicile  or  legal  or  conBtructlve  residence 
la,  as  distinguished  from  his  actual  abiding 
place.  We  think  that  the  plahitlff's  domicile 
was  in  Lake  connty  at  the  time  of  his  elec- 
tion In  Novembn,  1900;  and  therefore  he 
was  eligible  to  hold  this  office.  Jain  v.  Bos- 
sen,  Zl  Colo.  423,  62  Pac.  194. 

2.  Section  2  of  article  12  of  tbe  constitution 
provides  that  no  person  shall  hold  any  office 
or  employment  of  trust  or  profit  under  tbe 
laws  of  the  state  without  devoting  hla  per- 
smal  attention  to  its  duties.  D^endant  in- 
sists that  this  means  merely  that  the  one 
chosen  to  an  office  must  be  responsible  for 
the  dlschfii^  of  its  duties  in  his  own  pr<q^ 
person,  and  may  not  transfer  the  office  to  an- 
other, or  relieve  himself  from  responsibility 
of  his  trust,  but  for  a  failure  to  meet  this 
requirement  an  abandonment  does  not  result 
Plaintiff  contends  that  the  officer  must  dili- 
gently and  faithfully  in  peraon  execute  the 
duties  belonging  to  bis  <^ce,  and  be  on  hand 
physically  at  the  place  or  places  where  such 
duties  are  to  be  discharged,  ready  and  willing 
to  perfmrm  them,  and  if,  through  wlllfulneas 


or  carelessness,  he  refuses  to  perform  any 
of  Its  duties  for  so  long  a  period  as  reason- 
ably to  justify  the  presumption  that  he  does 
not  desire  or  intend  to  perform  them,  he  may- 
be held  to  have  forfeited  and  abandoned  the 
office.  Whatever  be  the  meaning  of  the  sec- 
tion, and  the  consequences  of  such  violation 
of  its  mandate  as  plaintiff  argues  has  been 
shown,  we  are  of  opinion  that  defoidant  has 
not  been  guilty  of  such  a  violation  as  would 
authorize  as  to  r^ove  him.  It  la  urged  that, 
owing  to  his  abs^ces  from  his  district,  he 
has  not  devoted  and  could  not  devote  his  per- 
sonal  attention  to  his  official  duties,  aa  an 
officer  should,  particularly  with  respect  to  va- 
cation business;  but  we  aro  not  persuaded 
that  an  abandonment  can  be  said  to  follow 
from  such  facta  reUiting  thoeto  as  tbe  record 
Uscloses. 

S.  A  mare  difficult  questlcm  arises  out  <at 
the  alleged  violation  by  defendant  of  section 
20  of  article  6,  which  says  that  all  Judicial 
officera  provided  fw  In  the  article,  exciting 
judges  of  the  supreme  court,  shall  respective- 
ly retide  In  the  district,  county,  precinct,  dty, 
or  town  for  which  they  may  be  elected  or  ap- 
pointed. The  word  "reside"  may,  and  some- 
times does,  have  different  meanings  in  the 
same  or  different  articles  or  sections  of  a 
constitution  or  statute;  but  the  direction 
h^  that  a  district  Judge  shall  reside  within 
his  district  manifestly  was  not  Intended  for 
hla  convenience,  but  for  the  b^ufit  of  tbe 
people,  whose  savant  he  ia.  Doubtless  one, 
if  not  the  only,  object  of  the  section  was  to 
compel  the  officer  to  maintain  hia  residence 
where  litigants  might  seditiously,  and  with 
as  llttie  expense  as  possible,  have  access  to 
him  for  the  transaction  of  official  business. 
Bearing  this  in  mind,  it  is  quite  clear  that 
"residence"  here  means  an  actual,  as  distin- 
guished from  a  1^^  or  eonstmctive,  rea- 
Idence  or  (Its  equivalent  domicile;  and  it  la 
equally  certain  that  thus  far  in  defraidant'B 
second  teem  he  has  not  complied  with  this 
mandatory  provision  by  residing  where  It 
commands.  This  section,  hovever,  should  be 
given  a  reasonable,  and  not  a  purely  techni- 
cal or  Uta-al,  Interpretotion.  For  instance, 
no  one  would  say  that  it  was  necessary  for  a 
dlsU'Ict  Judge  actually  to  realde  and  be  phys- 
ically present  in  his  Judicial  district  every 
hour  or  day  week  or  month,  or  continu- 
ously every  year  during  his  term  of  office. 
If,  however,  he  has  removed  his  actual  res- 
idence from  his  district,  and  does  not  purpose 
to  return,  or  Intends  to  maintain  his  actual 
residence  outside  of  his  district  IndeOnitely, 
or  for  any  considerable  portion  of  his  teriA, 
the  section  would  be  Ignored,  the  office  be- 
come vacant  and  the  Incumbent  might  be 
ousted  because  of  such  misconduct 

Defendant  was  elected  to  the  office  hi  No- 
vember of  1000,  and  entered  upon  the  dis- 
charge of  his  duties  on  the  8th  of  January, 
1001,  and  this  proceeding  was  Instituted  on 
the  9th  of-  the  following  September,— about 
eight  months  after  the  beginning  of  his  term. 
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The  Btatement  of  facts  shows  that  the  only 
reason  he  has  not  contlnnously  or  at  all  main- 
tained hia  actoal  residence  wlfhln  his  Judicial 
district  is  because  his  health  is  such  that  It 
became  necessary  for  him  to  be  at  a  lower 
eleratlon  for  as  much  of  the  time  as  his 
actoal  presence'  was  not  needed  In  his  Judicial 
district  for  the  discharge  of  his  irf&clal  duties; 
and  It  Is  only  a  fair  and  reasonable  con- 
struction, we  think,  of  the  admitted  facts, 
to  say,  and  we  shall  so  hold,  that  it  Is  his 
bona  fide  Intention,  as  soon  as  his  health 
will  permit,  which  he  hopes  will  soon  be 
realized,  to  return  to  T^eadTlHe,  In  bis  district, 
for  the  purpose  of  there  maintaining  his  ac- 
tual residence.  It  is  true  that  there  Is  some 
ludefinlteness  about  this  Intention  so  to  re- 
store his  actual  residence  within  bis  district, 
mid  plflintllf  ar^es  that  it  is  a  shadowy 
hope,  and  nothing  more,  which  defendant 
has,  that  he  may  at  some  future  and  tn- 
d^Ite  time  there  re-establish  It  This  in- 
deflnlteness  arises,  however,  out  of  the  neces- 
sities of  the  case;  but  we  tbinh  It  would 
be  a  strained  constrqctlon  of  the  language, 
and  a  harsh  rule  to  enforce  within  eight 
months  after  plaintiffs  Induction  Into  office, 
to  say  that  because  be  bad  not  during  that 
time,  on  account  of  the  state  of  bis  health, 
actually  resided  In  his  Judicial  district,  and 
because  thus  early  In  his  term  It  Is  not  en- 
tirely certain  that  at  some  definite  future 
date  be  would  return  there,  he  should  there- 
fore be  ousted  from  oCDce.  We  do  not  say 
that  this  Indeflnile  absence  or  failure  to  re- 
establish within  his  district,  and  there  main- 
tain his  actual  residence,  or  Its  malutenanee 
elsewhere,  might  not  be  prolonged  for  a  suffi- 
cient time  to  warrant  defendant's  removal 
from  oBlce.  Indeed,  such  flagrant  noncom- 
pliance with  a  condition  of  official  tenure, 
imperative  in  its  character,  should  be  attend- 
ed by  such  consequences.  And  we  also  ob- 
serve that  his  naked  declaration  of  Intention 
would  not  of  Itself  be  conclusive  of  the  ques- 
tion. But  we  are  not  disposed,  and  for  the 
reasons  Indicated,  under  the  facts  as  they 
now  appear,  to  Impose  such  penalty  for  the 
remissness  that  has  already  occurred  in  this 
respect 

We  have  not  hastily,  or  without  tb<»Y>ugh 
examination  of  the  able  briefs  of  counsel, 
followed  by  full  consultation  anii  considera- 
tion, reached  this  conclusion.  We  are  not 
Indifferent  to  the  vigorous  argument  of  coun- 
sel for  relator  that  the  people  of  a  Judicial 
district  have  a  right  to  expect  and  Insist  up- 
on the  maintenance  by  their  district  Judge 
of  his  actual  residence  at  some  place  within 
hl8  Judicial  district  where  at  all  reasonable 
times,  and  as  cheaply  as  practicable,  access 
to  him  may  be  had  by  litigants  whose  busl- 
nees  he  should  at  all  seaBonable  times  be  on 
hand  to  dispose  of  as  the  law  directs,  and  as 
they  have  the  unquestioned  right  to  demand. 
And  we  also  appreciate  the  potency  and  sound- 
ness of  the  further  argument  that.  If  an  of- 
ficeboMor  flnds  that  his  health  will  be  im- 


paired or  his  life  Jeopardized  by  continuing 
his  residence  within  his  district,  he  ought  at 
once,  after  that  fact  la  i-erealed  to  him,  vol- 
untarily to  resign,  and  give  way  to  some  one 
who  can  comply  with  the  mandatory  pro- 
vision of  the  (arganlc  act  The  fact  that  it  is 
found  In  the  constitution,  and  that  It  is  man- 
datory,—and  an  persons  will  concede  that  It 
should  be  obeyed,— la  of  Itself  a  sufficient 
Justification  for  this  feeling.  And  yet  the 
defendant  has  rights  which  the  court  should 
not  ignore.  He  was  legally  elected  to  the 
oflice  by  a  plurality  of  the  Sectors,  and  It 
is  only  because  of  a  material  violation  of 
some  provision  of  the  constitnti<m  or  laws, 
for  the  violation  of  which  a  vacancy  In  the 
office  Is  the  penalty,  that  defendant  should 
be  removed.  And  although  the  rule,  as  we 
have  said,  requires  him  clearly  to  show  a 
continuing  right  to  hold,  this  rule  Is  In  entire 
harmony  with  another  of  equal  potency, 
which  Is  that  it  Is  only  tor  some  substantial 
misconduct  upon  his  part  that  the  screre  i>en- 
alty  of  an  ouster  should  be  visited  upon  him. 

The  rule  heretofore  Issued  to  show  cause 
is  discharged,  and  the  proceeding  dismissed. 
Writ  dismissed. 


CSQ  Colo.  9t) 

HOLLAND  V.  PBOPLEJ. 
(Supreme  Gourt  of  Oolorado.   June  2,  1902.) 

CRIMINAL  LAW  — CONTINUANCE  — SHOWING— 
SUFFICIENCY— MISCONDUCT  OF  COUHT— NEW 
TRIAL  —  NEWLY  DISCOVERED  EVIDENCE  — 
APPEAL— EXCEPTIONS. 

1.  Where  two  months  elapse  between  the  ar- 
raignmeut  of  a  defendant  charged  with  larceny 
and  the  day  fixed  for  trial,  ao  application  by 
defendant  for  a  further  coutiauance  must  be 
under  outh,  and  must  full;  eet  out  the  facts 
entitling  him  to  a  continuance. 

2.  A  showing  in  a  larceny  case  that  the  dis- 
trict attorney  promised  defendant,  ten  daja  be- 
fore the  trial,  to  continue  the  case,  and  that 
defendant  did  not  know  it  would  he  tried  till 
four  days  prior  to  the  trial,  is  InsnffideDt,  lu 
the  absence  of  fact  showing  prejudice,  to  en- 
title defendant  to  a  continuance. 

3.  Where  no  exceptions  tire  taken  in  a  crim- 
inal case  to  the  rejection  of  evidence,  error 
therein  is  waived. 

4.  A  showing  of  newly  discovered  evidence 
in  a  criminal  case  to  rebut  evidence  of  a  fact 
claimed  by  the  state,  which  claim  was  un- 
known to  the  defendant  till  the  trial,  though 
no  continuance  was  asked  by  blm  on  its  intro- 
duction, which  states  the  names  of  proposed 
witnesses  residing  in  the  city  where  the  trial 
was  held  and  their  testimony,  and  that  such 
testimony  could  not  have  been  discovered  hy 
the  exercise  of  reasonable  diligence,  is  not  suf- 
ficient to  authorize  a  new  trial,  but  the  facts 
showing  reasonable  diligence  and  that  the  evi- 
deuce  could  Dot  be  procured  at  the  trial  must 
be  shown. 

5.  Error,  in  a  criminal  case,  in  calling  in  the 
jury  after  it  has  failed  to  reach  an  agreement, 
and  in  stating  to  them  that  they  must  deter- 
mine the  facts,  and  that  the  cau^e  should  be  set- 
tled, and  that  the  jury  should  consult  with 
eaeli  other,  and  not  be  kept  from  agreeing  by 
pride  o(  opinion,  will  not  be  considered  in  the 
absence  of  exceptions, 

6.  3  Mills'  Ann.  St.  §  1477a,  authorizinR  the 
proof  of  bills  of  exception,  which  the  court 
refuse!)  to  allow,  sign,  and  seal,  by  aftldnrits 
of  attorneys  or  bystanders,  does  not  authorize 
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affidavits  in  a  criiuiaal  case  as  to  vhat  occar- 
red  in  a  certain  proceeding,  which  are  con- 
tradictory of  the  facts  as  snown  by  the  trial 
court  iu  a  bill  of  exceptions. 

7.  Action  of  the  trial  court  in  a  criminal 
case  in  bringing  .the  jury  into  coort  by  reason 
of  ttie  rickness  of  a  juror  and  in  tellinsr  tbem, 
as  a  reason  why  he  cannot  assist  tiiem  in  com- 
ing to  an  agreement,  that  they  are  judges  of 
the  facts,  does  not  authorize  a  reversal  of  a 
conviction,  though  made  In  the  absence  of  de- 
fendant or  his  conasel. 

8.  Action  of  the  trial  court  in  a  cnmiual 
case,  in  interrogating  the  jury,  in  the  absence 
of  defendant,  on  their  failure  to  agree,  whether 
any  one  has  intruded  ou  their  deliberations  or 
attempted  to  influence  th^  decision,  is  not 
iDtimioation  antboriziiig  the  leversal  of  a  con- 
viction- 
Error  to  district  court,  Arapahoe  county. 
Thomas  Holland  was  convicted  of  larceny 

from  the  person,  and  brings  error.  Afbrmed. 

Tom  Harrington,  Kenneth  M.  Idiurle,  S.  S. 
Abbott,  and  Thomas  Ward,  Jr.,  for  plaintiff 
In  error.  Cbas,  C.  Post,  Atty.  Gen.,  James 
D.  Merwln,  Asst  Atty.  Gen.,  George  M,  Post, 
Asst.  Atty.  Gen.,  and  C.  A.  Boberts,  Asst 
Atty.  Geiu,  for  the  People. 

GABBSRT,  J.  nalntlfl  In  error  has  been 
ctmTlcted  of  the  crime  of  larceny  from  the 
poBon  of  one  Cbarles  F.  Wilson.  From  the 
sentence  Imposed,  be  Ivlngs  the  case  here  for 
review. 

The  crime  for  which  he  has  been  convicted. 
It  Is  said,  was  ctmimltted  od  the  14th  day  ot 
February,  ISOl.  It  ajnuears  that  an  Informa- 
tion charging  him  with  the  offoise  was  filed 
before  a  Justice  of  the  peace;  that  a  hearing 
was  con  tinned  several  times,  and  finally,  with- 
out any  examination,  an  Information  was  filed 
In  the  district  court  on  April  18th.  Two  days 
later  the  appearance  of  counsel  In  his  behalf 
was  entered,  the  defendant  arraigned;  and 
pleaded  no%  guilty,  and  the  cause  set  fcv  trial 
on  June  20th.  Later  the  cause  was  contin- 
ued, and  set  tor  trial  on  June  24tb.  On  this 
date  counsel  for  defendant  moved  orally  for  a 
continuance,  which  was  refused.  The  record 
as  made  on  Qiat  day  does  not  dischise  what 
reason  was  assigned  In  support  of  the  contin- 
uance requested.  In  view  of  the  loigth  of 
time  which  had  elapsed  between  the  date  of 
the  arralgamrat  of  the  defendant  (at  whldi 
time  the  cause  wss  definitely  set  down  fw 
trial)  and  the  date  -whea  the  case  was  actually 
called  for  trial,  there  was  certainly  ample 
time  for  the  defendant  to  prepare  for  the  trial 
of  the  cause,  and  an  application  for  a  con- 
tinuance in  au<di  ctrcmnstances  should  have 
set  out  fully  and  in  detail,  under  oath,  the. 
fiacts  relied  upon  in  support  of  It  Ouse  t. 
People,  2  Colo,  500.  After  conviction,  and  In 
support  of  a  motion  for  a  new  trial,  counsel 
for  defendant  filed  an  affidavit  In  which  he 
stated,  in  substance,  that  about  10  days  prior 
to  the  time  when  the  trial  commoiced  he  had 
a  conversation  with  the  district  attorn^,  and 
was  informed  by  him  the  case  would  neither 
be  tried  nor  ^smlssed,  but  would  be  contin- 
ued; that  acting  on  this  Information,  he  made 


no  preparation  In  regard  to  the  case.  He 
states,  however,  that  on  the  evening  of  the 
aoth  of  June  he  was  Informed  the  case  bad 
been  called  for  trial,  and  on  the  next  morn- 
ing went  over  to  the  west  side  court  and 
found  there  was  no  court  in  session;  tliat  <m 
the  morning  of  the  24tb  he  again  called  uptm 
the  district  attorney,  and  inquired  about  the 
case,  and  was  informed  it  would  be  called 
for  trial  that  morning;  and  that  the  district 
attorney  then  refused  to  consent  to  a  contin- 
uance. He  further  states  in  this  affidavit  that 
the  above  facts  were  related  to  the  court  at 
the  time  he  made  his  oral  application  for  a 
continuance,  and  were  not  denied  by  the  dls* 
trlct  attorney,  who  was  then  present  The 
latter  denies  the  existence  of  any  arrangement 
between  himself  and  counsel  for  defendant  u 
detailed  In  the  affidavit  referred  to  above; 
but  It  Is  not  necessary  to  state  in  detail  the 
matters  set  up  in  the  affidavits  filed  In  op- 
position to  that  made  by  counsel  for  defend- 
ant Conceding  that  the  affidavit  ffied  by 
counsel  for  defendant  may  now  be  consid- 
ered as  supporting  the  application  for  contin- 
uance, it  is  wholly  insufficient  If  the  state- 
ments made  in  this  affidavit  were  called  to 
the  attention  of  the  court  at  the  time  the  ap- 
plication for  a  continuance  was  made,  they 
did  not  disclose  any  abuse  of  discretion  on  the 
part  of  the  court  In  denying  it  Four  days 
before  the  trial  was  actually  commenced 
counsel  was  informed  that  It  had  been  called, 
and  yet  it  does  not  appear  he  made  any  effort 
whatever  to  be  prepared  for  a  trial  four  days 
later.  Further  than  this,  there  Is  no  state- 
ment as  to  who  or  where  bis  witnesses  woe, 
and  neither  does  it  appear  that  at  the  trial  he 
did  not  have  all  the  witnesses  present  whom 
at  that  time  be  knew  could  give  testimony 
which  was  nuiterlal  to  the  defense. 

Error  Is  also  assigned  on  the  reo^tkm  ot 
testimony  Introduced  on  behalf  of  the  people. 
An  objection  was  made  by  counsd  tot  defend- 
ant to  certain  testinumy,  but  no  ezceptioa 
was  taken  to  the  actlcu  of  the  court  In  ovor- 
rullng  the  objection.  Unless  an  szceptku  to 
the  ruling  of  a  court  on  an  ohjectioa  to  the 
Introduction  of  testimony  is  taken  and  pre- 
served, alleged  errors  based  thereon  will  be 
considered  waived.  Piela  t.  PeopliBi  6  Colo. 
S13;  Railroad  Co.  v.  Twombly's  Adm*^  2 
CoSo.  058;  Cone  v.  Mwtgomoy,  25  C<do.  277, 
63  Pac.  10S2.  The  party  dalmlng  to  have 
been  robbed  testified,  hi  substance,  that  he  had 
been  given  some  drug  by  the  defendant  which 
ahnost  Instantly  reduced  him  to  a  state  of 
semlcouaclousness,  and  while  in  this  condi- 
tion he  was  cobbed.  In  mipp<»rt  ol  the  mo- 
tion for  a  new  trial  a  number  of  afildai^  are 
attached,  which  faudude  the  affidavits  of  s»v- 
eral  practicing  physicians  ot  the  city  of  Den- 
ver. These  pbysldans  state  that  It  Is  .a 
physiological  Impossibility  that  the  witness 
could  have  been  affected  In  the  manner  stated 
by  him  by  any  drug  or  combination  of  drufs 
with  which  they  are  acquainted.  Other  afll- 
davlts  filed  toid,  hi  some  partlcnlBrs  at  less^ 
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to  oontradlct  the  fltatemeots  of  tbis  witness 
made  at  tlie  trial  Tbere  is  no  showing  wliat- 
erer  of  diligence  on  tbe  part  of  tlie  defend- 
ant to  i^rocure  Oie  attendance  of  tbese  par- 
ties at  his  trla^  and  neither  is  there  any 
showing  that  ^sy  the  exercise  oC  reasonable 
diligence  the  testimony  which  they  now  claim 
Is  newly  discovered  could  not  have  been  as- 
certained before.  Tbe  only  statement  In  tbe 
aflldaTit  in  this  respect  I8  to  the  effect  that 
the  defendant  conld  not,  by  the  exercise  of 
reasonable  diligence,  have  discovered  It  In 
time  to  procure  and  present  to  the  Snrj.  It 
appears  that  all  these  witnesses  resided  in 
the  city  of  Denver.  The  mere  abstract  state- 
ment that  by  the  exercise  <tf  reasonable  dili- 
gence the  testbuony  conld  not  have  been  dls- 
corered  is  InsnfiBcient.  There  must  be  a  sbow- 
faig  as  to  what  efforts  were  made  to  discover 
such  testimony  iNesUt  t.  People.  19  Colo. 
441,  36  Pac.  221;  Liggett  t.  People,  26  Colo. 
3«.  B8  Pac.  144;  1  Bish.  New  Cr.  Proc.  8 
12T9),  or  a  showing  suffldentiy  fall  and  clear 
from  which  it  may  be  Inferred  that  by  tbe 
exercise  of  reasonable  diligence  the  teatlmouy 
could  not  have  been  dlscov^ed  in  time  lo 
be  prodnced  at  the  triaL  Tme,  counsel  for 
defendant  urge  upon  our  attention  that  they 
were  not  adTlsed  of  the  claim  made  by  the 
prosecnti]^  witness  that  he  had  been  drag- 
ged until  after  he  made  his  statement  to  this 
effect  at  the  trial.  Bxmerec  this  may  be, 
there  is  no  showing  of  any  effort  to  asc^- 
tain  tram  physicians  whether  his  claim  In  thld 
respect  was  true  or  not,  nor  Is  it  claimed  any 
application  7as  made  to  the  court  for  time 
within  which  to  Investigate  this  question. 

It  ia  claimed  on  behalf  of  counsel  for  de- 
fendant that  the  trial  Judge's  actions  during 
the  trial  were  prejndidal  to  the  accused.  The 
Judiciary,  in  the  proper  discharge  of  their 
duties,  and  the  functions  devolving  upon 
them,  should  exercise  patience  In  hearing  ana 
determining  all  matters  Involving  tbe  rights 
and  liberties  of  those  charged  with  the  com- 
mission of  crime.  Fair  and  full  (^^Kirtnnlty 
must  ue  afforded  them  to  present  their  de- 
fense.  E^om  the  position  of  a  Judge  he  may, 
by  Us  actions,  unconsciously  exert  ^  Influ- 
ence ufioa  a  Jury  so  as  to  mat«lBUy  preju- 
dice the  rights  and  Intwests  of  one  or  the 
other  of  tbe  litigants.  By  words  <x  conduct 
be  may  tmlntentionally  inject  Into  the  Jury 
box  his  own  vleira  regarding  the  merits  of  a 
cause.  Jurors,  either  from  an  estimation  of 
the  abilities  of  a  Judge  to  determine  the  mer- 
its of  a  controversy,  or  as  a  means  of  es- 
caping tbe  responsibilities  which  they  must 
discharge,  are,  no  doubt,^  easily  influenced  by 
the  views  which  a  Judge  may  entertain  with 
respect  to  the  case  on  trial.  No  rule  Is  bet- 
ta  estaUisbed  than  fbls:  that  the  Judge  shall 
not  Invade  the  province  of  the  Jury;  and  if, 
by  word  or  action,  he  does  so,  this  rule  is 
certainly  violated.  It  Is  unnecessary  to  notice 
In  detail  the  several  matters  pointed  ont  by 
counsel  In  support  of  their  contmtlon  that  the 
action  of  the  trial  Judge  was  prejudicial  to  the 


Interests  of  tbe  defendant  We  have  examin- 
ed them  with  care,  and  whll^  In  some  re- 
spects, tbe  action  ot  the  Judge  might  be  sub- 
ject to  criticism,  we  are  satlsfled  that  none 
of  the  matters  of  which  they  complain  preju- 
dicially affected  the  rights  oi  tbe  accused. 

After  tbe  Jury  had  been  out  about  24  hours, 
they  were  brought  in,  and  In  the  presence  of 
the  defendapt  and  bis  counsel  were  asked 
whether  tbey  bad  agreed  upon  a  verdict,  and, 
upon  the  foreman  answering  In  the  negative, 
the  court  inquired  whether  tbe  difference  was 
a  question  of  law  or  a  question  of  fact,  And 
upon  being  informed  that  It  was  a  question 
of  fact  the  court  stated.  In  substance,  that 
they  must  determine  the  fact;  that  the  case 
was  an  important  <me  both  to  the  defend- 
ant and  tbe  people,  had  been  falriy  tried  upon 
both  sides,  and  It  was  exceedingly  to  be  de- 
sired by  all  iMrtles  that  the  matter  should  be 
adjusted  and  solved.  He  furOier  stated  that 
each  Juror  was,  of  course,  entltied  to  his  hon- 
est convictions,  but  that  each  should  consult 
fahrly  and  calmly  one  with  the  other,  and  see. 
If  possible,  whether  the  differences'  might  not 
be  reconciled;  that  tb^  should  not  be  kept 
firom  agreeing  by  any  mere  pride  of  opinion, 
and  It  was  their  duty  to  discuss  the  case 
among  themselves  calmly  and  dispassionate- 
ly, and  endeavor  to  reconcile  tbe  qnestions  or 
differences  consonant  with  Justice  and  law 
and  their  own  manly,  personal  ccmvlctionB, 
and  thus  determine,  one  way  or  the  other, 
the  Is&ues  in  the  case.  He  then  directed  that 
they  should  continue  to  consider  the  case,  and 
remanded  them  for  that  purpose.  No  excep- 
tion whatever  was  taken  to  those  remarks. 
Tbey  do  not  appear  to  be  of  a  charactw 
which.  If  incorrect,  could  not  have  been  cor- 
rected; and  we  are  therefioe  precluded  from 
determining  whether  or  not  th^  were  preju- 
dicial. Both  accused  and  his  conned  were 
present,  and,  If  Qie  remarks  ir&K  <d)Jection- 
able,  an  exception  Bbonld  have  been  taken, 
and  an  opportunity  givra  the  trial  Judge  to 
correct  them.  A  party  cannot  sit  qnietly  by 
and  i>ennlt  error  to  be  committed  without 
objection,  take  the  chances  of  a  verdict  In  his 
favor,  and  then,  after  an  aAverae  one,  have 
it  set  aside  on  account  of  matters  regarding 
which  he  was  silent  when  be  should  have 
spi^en.  We  suggest,  however,  that  the  prac- 
tice of  lecturing  Juries  on  the  line  adopted  by 
the  Judge  In  this  Instance  Is  not  to  be  c<»n- 
mended.  It  Is  fruitful  of  mudi  harm.  State 
V.  Tulip  (Kan.  Af^.)  00  Fac;  6S9.  After  a 
cause  has  been  submitted  to  a  Jury,  It  Is  their 
peculiar  province  to  detemdne  the  facts  under 
the  law  OA  given  them  by  the  court  If  tbe 
Judge  undertakes  to  do  more  than  that  which 
the  law  imposes  upon  him,  namely.  Instruct 
tbe  Jury  as  to  the  law  applicable  to  the  case, 
he  unnecessarily  op^s  the  door  for  the  ctMh- 
misslon  of  errors,  and  often  puts  in  the  hands 
of  the  defeated  party  the  means  for  setting 
aside  a  verdict  which  otho^se  would  not 
have  been  disturbed.  There  are  ample  oppor- 
tunities tor  a  trial  Judge  to  commit  errors  be 
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Ije  ever  so  learned  and  careful,  wlien  he  con- 
fines liimself  strictly  to  the  discharge  of  those 
duties  which  the  law  Imposes  upon  him. 

On  tlie  next  day  succeeding  the  remarlia 
above  referred  to,  the  bailiff  in  attehdance  In- 
formed the  court  that  one  of  the  jurors  de- 
sired the  services  of  a  physician.  The  jury 
were  then  brought  into  open  court,  but  iieithe^ 
the  defendant  nor  his  attorneys  were  present. 
After  some  .conversation  with  tKfe  juror  who 
d^red  to  consult  a  physician,  the  court  in- 
quired of  the  foreman  whether  the  jury  were 
then  prepared  to  report,  and  the  foreman 
stated  they  had  not  yet  agreed.  The  c  ;urt 
then  asiied  whether  the  difference  existing  in 
the  minds  of  the  jury  was  upon  questions  of 
law  or  questions  of  fact,  and,  upon  being  ad- 
vised that  it  was  upon  a  question  of  fact, 
stated  that  the  jury  were  the  sole  Judges  of 
all  questions  of  fact.  The  judge  asked  the 
jury  whether  they  were  being  properly  taken 
care  of.  and  whether  the  bailiffs  or  any  other 
pers  n  had  sought  to  In  any  way  intrude  up- 
on their  deliberations,  or  to  address  them  in 
reference  to  the  case;  and,  upon  being  inform- 
ed by  each  and  eveiy  Juror  that  no  person 
had  In  any  manner  spoken  to  them  In  refer- 
ence to  the  case,  the  court  directed  the  jury 
to  again  retire,  which  they  then  did.  The 
above  Is  what  occurred,  according  to  the  re- 
turn made  by  the  trial  Judge  in  the  bill  of 
exceptl  ns.  There  is  a  dispute,  however,  as 
to  wbat  actually  did  occur  at  this  time  with 
reference  to  the  statements  made  by  the  judge 
to  the  jury,  which  counsel  for  the  defendant 
have  attempted  to  present  and  preserve  by 
affidavits  of  several  persons  who  were  pres- 
ent at  this  time.  It  is  urged  that  we  should 
consider  the  statements  in  the  affidavits,  rath- 
er than  those  of  the  trial  judge,  by  virtue  of 
the  provisions  of  section  1477a,  3  Mills'  Ann. 
St.,  which  provides,  inter  alia:  "When  any 
judge  shall  neglect  or  refuse  to  allow,  sign, 
and  seal  such  blU  of  exceptions,  then  It  shall 
be  lawful  for  the  suitor,  or  his  attorney,  to 
make  and  attach  to  such  bill  of  exceptions 
the  affidavit  of  two  or  more  attorneys  of  the 
court,  or  other  persons  wh  >  were  present  at 
the  time  of  the  trial,  and  when  such  excep- 
tions were  taken,  stating  that  such  bill  of 
exceptions  Is  correct  and  true,  and  when  such 
bin  of  exceptions  la  •  •  •  so  attested  and 
proved  by  affidavit,  it  shall  thereupon  be  filed 
by  the  clerk  and  shall  become  a  i>.irt  of  the 
record  of  such  cause."  This  provision  Is  on- 
ly applicable  where  the  trial  judge  neglects 
or  refuses  to  allow  and  sign  a  bill  of  excep- 
tions purporting  to  recite  what  may  have  oc- 
curred with  respect  to  any  particular  matter 
to  which  exceptions  were  taken.  In  other 
words.  It  does  not  apply  where  the  judge  him- 
self does  make  a  return  with  respect  to  such 
matters;  otherwise,  we  would  be  required, 
when  a  dispute  arose  as  in  this  Instance,  to 
determine  whether  the  verainn  of  the  trial 
judge  or  that  stated  in  the  affidavits  was  cor- 
rect; in  fact,  might  be  in  the  dilemma  sug- 
gested by  counsel  for  defendant  in  their  brief 


when  they  say,  In  presenting  this  question, 
"Just  what  the  trial  judge  did  say  no  one 
knows."  When  the  judge  himself  certifies  to 
a  bill  of  exceptions,  none  of  tiie  matters  there- 
in stated  can  be  contradicted  by  affidavit. 

The  principal  ground  relied  upon  by  coun- 
sel for  defendant  why  the  communication  be- 
tween the  court  and  Jury  as  certified  by  the 
judge  constitutes  reversible  error  Is  that  It 
took  place  in  the  absence  of  the  accused  and 
his  attorneys,  and  that  by  this  action  the 
court  recharged  and  intimidated  the  jury. 
The  general  rule  und.iubtedly  Is  that  a  party 
being  tried  for  a  felony  has  the  inherent  right 
to  be  present  at  every  stage  of  his  trial,  when 
anything  is  done  which  the  jury  must  con- 
sider In  determhiing  bis  guilt  or  Innocence. 
Recharging  a  jury  Is  a  proceeding  in  the  trIaL 
Rigid  as  this  rule  may  be,  however,  it  has  no 
application  in  this  instance.  Communications 
from  the  judge  to  the  jury  in  the  absence  of 
the  accused  and  his  counsel,  which  In  no  man- 
ner relate  to  matters  which  the  jury  must 
consider  in  determining  their  verdict,  and 
which,  therefore,  do  not  and  cannot  Influence 
the  verdict,  Is  not  a  proceeding  In  the  trial, 
and  hence  not  prejudicial.  In  other  words.  It 
is  only  when  steps  are  taken  relating  to  mat- 
ters affecting  his  interest,  which  the  Jury  are 
required  to  consider,  that  he  must  be  pres- 
ent, because  such  proceedings  constitute  a 
substantial  part  of  his  trial.  Maurer  v.  Peo- 
ple, 43  N.  Y.  3;  Hopt  V.  People  of  Territory 
of  Utah,  110  U.  S.  574,  4  Sup.  Ct.  202.  28  L. 
Ed.  202;  Hooker  v.  Com.,  13  Grat.  763;  Rob- 
erts V.  State,  111  Ind.  340,  12  N.  E.  500.  The 
only  statement  made  by  the  jodge  at  this 
time  which  bears  any  semblance  to  a  proposi- 
tion of  law  was  to  the  effect  that  the  jury 
were  the  sole  Judges  of  the  facts.  This  state- 
ment was  not  Intended  as  an  instruction,  but 
was  merely  assigned  as  a  reas-in  by  the  judge 
why  he  could  not  assist  the  jury  In  determining 
the  facts;  and  It  was  so  understood  by  them, 
and  certainly  could  not  have  Influenced  the 
verdict  In  the  least  degree.  When  a  jary 
comes  into  court,  as  In  this  instance,  upon  an 
errand  which  has  no  relation  to  the  cause 
being  considered,  and  a  communication  takes 
place  between  the  court  and  jury  which  can- 
not affect  the  verdict,  the  mle  requiring  the 
presence  of  the  accused  at  all  stages  of  his 
trial  Is  n.it  violated.  State  v.  Jones,  29  S.  C. 
201,  7  S.  E.  2yU;  Lawrence  v.  Com.,  30  Grat 
843;  1  BIsh.  New  Cr.  Proc.  S  273. 

Counsel  for  defendant  contend  the  court  In- 
timidated tbe  Jury  at  this  time  by  Intimating 
that  outside  Influences  were  being  exerted  up- 
on them,  and  that  this  was  the  reason  they 
had  failed  to  agree.  -The  record  does  not  sup- 
port any  such  conclusion.  All  the  judge  did 
was  to  Interrogate  the  Jurors  for  the  purp  se 
of  ascertaining  whether  or  not  any  one  was 
attempting  to  intrude  upon  their  deliberations, 
or  to  address  them  In  any  way  In  reference  to 
the  case.  He  did  not  Intimate  thoy  were  be- 
ing thus  inlluenced,  but  simply  sought  t;)  as- 
certain If  any  attempt  was  being  made  In 
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tbU  direction.  Certainly,  if  the  court  had 
reason  t<3  lielleve  that  parties  were  seeking  to 
communicate  with  the  Jury,  It  was  his  duty 
to  at  once  take  steps  to  not  only  ascertain  this 
fact,  in  oraer  that  parties  guilty  ot  such  con- 
duct might  he  apprehended,  hut  that  the  Jury 
should  he  protected  from  any  such  Influence 
and  Insult.  Merely  because  the  Judge  dischar- 
ged his  duty  In  this  respect,  It  cannot  he  said 
that  thereby  the  Jurora  were  in  any  manner 
intimidated  or  threatened,  or  the  Judge  Inti- 
mated they  had  yielded  to  any  Improper  in- 
fluences. 

In  closing  the  discussion  of  this  question, 
we  deem  it  proper  to  particularly  call  the  at- 
tention of  trial  Judges  to  the  fact  that  the 
law  Is  very  strict  with  respect  to  the  right  of 
one  accused  of  a  felony  to  be  present  when 
any  communication  takes  place  between  the 
judge  and  the  Jury  after  the  cause  has  been 
submitted  to  the  latter,  and  the  only  safe 
course  to  pui'sue  Is  to  hold  no  communication 
with  the  jury  except  in  the  presence  of  the 
accQsed  and  his  counsel;  otherwise  It  may 
become  necessary  for  a  court  of  review,  In 
protecting  the  constitutional  and  inherent 
rights  of  those  charged  with  the  commission 
of  a  felony  to  be  present  at  all  stages  of  their 
trial,  to  set  aside  a  verdict  because  the  rule 
guarantying  this  right  has  not  been  strictly 
observed,  and  which,  but  for  such  aclioii, 
would  not  have  been  disturbed. 

No  objection  has  been  urged  by  counsel  for 
defendant  with  respect  to  the  insufficiency  of 
the  testimony  to  support  the  verdict,  because 
they  have  recognized  the  well-established  rule 
that,  where  findings  of  fact  by  a  jury  are 
based  upon  conflicting  evidence,  they  wUl  not 
be  disturbed,  because  the  Jury  are  the  Judges 
of  the  credibility  of  the  witnesses.  We  have 
examined  with  some  cai-e,  however,  the  t^ 
tlmony,  and,  while  there  is  a  marked  conflict 
in  some  respects,  on  the  whole  It  Is  certainly 
sufficient  to  sustain  the  verdict  of  guilty  re- 
turned against  the  accused. 

The  Judgment  of  the  district  court  is  af- 
flnncdi  Affirmed* 

(30  Colo,  m) 

AJAX  GOLD  MIN.  CO.  v.  TRIUMPH  GOLI> 
MIN.  CO.  et  al. 

(Supreme  Court  of  Colorado.   June  2,  1902.) 

INJUNCTION  PENDING  APPBAI^ALLOWAMCE— 
JURISDICTION  OF  DISTRICT  COURT. 

1.  A  temporary  injunction  was  granted  to 
plaintiff  iu  an  apex  suit,  restraining  defendants 
from  remuviag  ore  from  the  vein  in  dispute,  and 
upon  final  benrine  it  was  dissolved.  Plaintiff 
appealed,  and  applied  to  the  supreme  court  for 
an  injunction  to  preserve  the  property  during 
the  pendency  of  the  appeal.  The  application 
was  denied  without  prejudice,  and  leave  grant- 
ed to  present  the  same  to  the  district  court 
-which,  by  Civ.  Code  1887,  9  144,  is  authorized 
to  ffrant  writs  of  injunction  pouding  procfeodings 
iu  the  supreme  court  on  appeal  or  writ  of  er- 
ror. The  court,  then  presided  over  hy  a  dif- 
ferent judge  from  the  one  before  whom  the  trial 
was  had,  refused  to  hear  the  application  upon 
itB  merits.   Held,  that  the  supreme  court  would 


not  assume  Jurii^dlction  to  consider  the  appli- 
cation, hot  would  give  the  appellant  leave  to 
renew  the  same  before  the  trial  court. 

2.  Where  an  appeal  has  in  good  faith  been 
perfected,  the  trial  court  should  be  liberal  in 
allowing  an  iujunction  to  preserve  the  status 
quo,  when,  if  awarded,  the  appellee  can  be  pro- 
tected by  a  Bufflcteut  bond,  and  when,  if  refus- 
ed, the  very  object  of  the  appeal  would  be 
thwarted, 

3.  Under  Civ.  Code  3887.  S  144,  giviug  to  dis- 
trict courts  and  judges  power  to  grant  injunc- 
tions "pendiag  proceedings  in  the  supreme  court 
on  appeal  or  writ  of  en-or,"  the  district  court 
has  jurisdiction,  which  should  be  exercised,  to 
entertain  an  appUcation  for  an  Injunction  to 
preserve  the  property  in  dispute,  though  the 
cause  has  been  removed  by  appeal  to  the  su- 
preme court. 

Appeal  from  district  court,  Teller  county. 

At:tlt^n  by  the  AJax  Gold  Mining  Company 
against  the  Triumph  Gold  Mining  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  appealed.  Application  for  a  tempo* 
rary  injunction  to  preserve  the  property  in 
dispute  peuUiug  appeal.  Dismissed. 

Otdbmn,  Dudley  &  Helm,  for  appellant. 
W.  O.  Temple  and  S.  D.  Crump,  for  appdlees. 

PER  CURIAM.  This  Is  what  is  commonly 
known  as  an"apei  suit."  In  the  district  court 
before  trial  a  temporary  Injunction  was  grant- 
ed to  plaintiff,  by  which  defendants  were  re- 
strained from  removing  ore  from  the  vein  In 
dispute;  hut  upon  final  hearing,  the  decision 
upon  the  merits  being  In  favor  of  defendants, 
it  was  dissolved.  After  the  appeal  was  lodged 
In  this  court,  appellant  applied  here  for  an  in- 
junction to  preserve  the  property  In  contro- 
versy during  Its  pendency.  This  application 
was  denied  without  prejudice,  and  leave  grant- 
ed to  present  the  same  to  the  district  court, 
which  by  section  144  of  the  Civil  Code  of 
1887  Is  authorized  to  grant  writs  of  Injunction 
pending  proceedings  In  the  supreme  court  on 
appeal  or  writ  of  error.  Appellant  then 
made  his  application  there;  but  the  court, 
then  presided  over  by  a  different  Judge  from 
tlie  one  before  whom  the  trial  was  had,  re- 
fused to  hear  It  upon  the  merits,  apparently 
because  he  questioned  the  Jurisdiction  of  a 
trial  court  to  entertain  or  grant  such  applica- 
tions after  the  cause  was  removed  to  an  ap- 
pellate court  He  seemed  also  to  have  some 
doubt  as  to  the  propriety  of  the  same  court 
that  heard  and  decided  the  cause  passing  up- 
on an  application  for  an  injunction  after  final 
Judgment  and  pending  an  appeal,  especially 
when  presided  over  by  a  Judge  other  than  the 
one  before  whom  the  trial  was  bad.  Appel- 
lant thereupon  filed  in  this  court  a  petition 
asking  permission  to  renew  his  application, 
which  was  granted;  the  court  reserving,  how- 
ever, the  right  to  determine  upon  the  hearing 
whether  It  would  assume  Jurisdiction.  At  the 
time  originally  set  for  Its  hearing,  appellees 
were  not  prepared,  and  a  temporary  writ  was 
Issued  to  hold  until  further  order  of  the  court. 
Appellees  have  now  appeared,  and  they  ob* 
Jcct  to  the  exercise  of  Jurisdiction  by  this 
court,  and  also  contend  that  under  the  shjw- 
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log  made  hy  tbem  the  writ,  In  any  event, 

should  Dot  go. 

In  the  case  of  Johnson  t.  Young,  13  Colo. 
382,  22  Pac.  709,  it  was  declared  to  be  the 
rule  that  ooly  Id  cases  where  there  exists 
some  UDUsual  or  extraordinary  reason  why 
this  court  should  assume  such  Jurisdiction  will 
it  be  entertained.  The  appeliaut  insists  that 
UDUBual  and  extraordinary  conditions  do  pre- 
vail in  this  case.  It  this  was  the  only  appli- 
cation likely  to  be  presented  to  us,  possibly 
we  would  resolve  the  doubt  in  favor  of  ap- 
pellant and  assume  Jurisdiction.  It  Is  urged 
by  counsel  that  the  consideration  which  the 
court  must  necessarily  give  in  ascertaining 
whether  It  wlU  take  Jurisdiction  will  consume 
as  much  time  and  Involve  as  much  labor  as 
would  be  required  to  pass  upon  the  merits. 
That  may  he  true,  and,  if  this  was  the  only 
application  with  which  we  are  to  be  confront- 
ed, the  suggestion  might  be  controlling.  But 
following  the  established  practice,  we  shall 
deny  the  application,  fand  give  to  the  appellant 
leave  to  renew  the  same  with  all  convenient 
speed  before  either  of  the  Judges  of  the  trial 
court.  In  view  of  this  conclusion,  we  deem  It 
not  only  a  matter  of  Justice  to  appellant,  but 
entirely  appropriate,  to  make  >ome  further 
comments. 

Where  an  appeal  has  in  good  faith  been 
perfected,  we  assume  th&t  trial  courts  will  be 
liberal  In  allowing  an  injunction  to  preserve 
the  status  quo,  when.  If  awarded,  the  appellees 
can  be  protected  against  ail  loss  by  a  suffi- 
cient bond,  and  when,  if  refused,  the  very  ob- 
ject of  the  appeal  would  be  thwarted.  The 
fact  that  in  cases  like  this  the  temporary  writ 
which  was  allowed  before  the  trial  was  va- 
cated when  Judgment  was  pronounced  on  the 
merits  should  not  deter  the  trial  court  from 
protecting  the  rights  of  the  parties,  or  Inter- 
fere with  Its  exercise  of  a  sound  Judgment, 
merely  because  the  controversy  was  decided 
by  ft  against  the  contention  of  the  appellant, 
whose  rights  pending  appeal  deserve  t>rotec- 
tlon.  We  observe,  also,  that,  upon  the  show- 
ing made  upon  this  hearing,  any  court  which 
has  and  assumes  Jurisdiction  ought  not  for  a 
moment  to  hesitate  to  grant  the  writ;  and  It 
is  only  fair  to  suppose  that  It  was  not  award- 
ed by  the  Judge  of  the  district  court  because 
of  his  doubt  of  Jurisdiction,  and  of  his  natural 
hesitancy  in  reviewing  the  action  of  an  as- 
sociate. The  chief  assignment  of  error  upon 
which  appellant  relies  for  reversal  is  based 
upon  a  certain  instruction  given  by  the  trial 
court,  which  Is,  to  say  the  least,  of  such  ques- 
tionable propriety,  that  the  property  in  dis- 
pute should  be  preserved  to  await  the  final 
decision  on  the  appeal. 

Again,  we  reassert  what  was  stated  In  the 
case  of  JohnsoD  v.  Young,  supra,— which  prob- 
ably was  not  called  to  the  attention  of  the 
court  below,— that  the  district  court  has  un- 
doubted Jurisdiction,  which  should  be  exer- 
cised, to  entertain  this  application,  though  the 
cause  has  been  removed  by  appeal  to  this 
court  While  the  district  Judg^  In  the  dr- 


cumstances  disclosed  by  tlds  record,  and  for 
the  reasons  suggested,  may  have  been  embar- 
rassed in  passlDg  upon  this  motion  when  first 
presented,  we  apprehend  that  with  this  opin- 
ion before  him,  in  which  the  JurisdictloD  and 
duty  of  trial  courts  and  Judges  are  pointed 
out  there  will  now  be  no  hesitancy  by  him  or 
his  associate  Judge  In  giving  a  hearing  to  ap- 
pellant For  these  reasons,  we  think  appel- 
lant's rights  will  be  protected,  though  we  do 
not  directly  award  the  appropriate  relief.  In 
the  meantime,  and  until  final  action  in  the 
district  court  upon  the  merits  of  the  motion, 
the  temi)orary  writ  heretofore  issued  herein 
will  remain  In  force.  It  will  be  set  aside 
when  the  fact  Is  properly  made  known  to  ui 
that  such  final  action  Is  there  had. 
Application  dismissed. 


(30  Colo,  n) 

PEOPIiB  ex  rel.  COLORADO  BAB  ASS'N 
T.  KUSGAN. 
(Supreme  Ooort  of  O^^rado.  Jime  2,  1902.) 

ATTORNBTS— DiaBARMBNT-COULBCnON  OV 
H(»IBTS— RBTBNTIdN— DEIUND- 
NECE33ITT— WAIVBR. 

1.  Inasmuch  as  the  statute  relative  to  dis- 
barment of  attorneys  for  retentiou  of  moneys 
collected  makes  a  demand  tor  the  moneys  a. 
condition  precedent  to  commencement  of  pro- 
ceedings, such  demand  must  be  shown,  lu  the 
abseace  of  any  excuse  or  waiver. 

2.  On  proceedinga  for  disbarment  one  who 
had  given  the  attorney  a  claim  to  collect  tes- 
tified that  OD  difFerent  occasions  when  she  ap- 
plied for  a  settlement  the  attorney  told  her  that 
the  debtor  was  dead  and  no  money  had  beetk 
collected,  but  after  the  prooeediDga  were  com- 
menced the  attorney  paid  over  the  sum  collect- 
ed, giviog  as  au  excuse  that  his  first  letter  to 
his  correspondent  had  miscarried.  It  was  ad- 
mitted that  the  claim  had  been  collected  prior 
to  the  proceedmga.  Relative  to  another  claim, 
it  appeared  that  payments  to  the  attorney  were 
not  paid  over  nntil  the  proceedings  were  com- 
menced; he  giving  as  au  ezplanation  that  bis 
accounts  had  become  confused,  and  that  he 
had  frequently  tried  to  get  his  client  to  bis  of- 
fice for  a  settlement  which  she  denied.  It  was 
shown  that  the  attorney  mast  have  known  from 
data  in  his  possession  how  much  was  due  her, 
and  it  appeared  he  endeavored  to  dissuade  hex 
from  testifying  against  him.  ffsid,  that  the  at- 
torney would  tie  disbarred. 

3.  Where  a  client  repeatedly  called  on  her  at- 
torney for  her  money,  and  he  knew  her  porpose 
at  such  times,  there  was  a  sufficient  demand* 
within  the  statute  making  a  demand  a  condi- 
tion precedent  to  disbarment  proceedings,  with- 
out a  demand  in  explicit  words. 

4.  No  demand  is  necessary  where  the  attor- 
ney falsely  tells  bis  client  that  one  ddbtor  ia 
dead,  and  that  no  paymmts  have  been  made  ou 
another  claim. 

Proceedings  by  the  people,  on  the  rdatkm 
ol  the  ColOTBdo  Bar  Association,  for  fbe  dis- 
barment of  John  G.  Keigan.  Petition  granted. 

Carlton  M.  Bliss,  for  petitioner.  Ge<Kge  W. 
Taylor,  for  respwident 

CAMPBELL,  G.  J.  There  are  three  separata 
charges  of  unprofessional  conduct  set  out  in 
the  iuformation,  the  third  of  which  was  aban- 
doned by  counsel  for  petitioner  at  the  hearing. 
The  first  Is  that  respondent^  In  his  capacity  a» 
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attoriief,  collected  from  one  Ro^baugh,  for 
bis  client,  3fn.  Louisa  Treml,  the  sum  of 
^12.1S;  tbe  BecoDd,  that  in  tbe  same  capadty, 
«nd  for  tbe  same  client,  he  collected  from  one 
Van  Horn  tbe  vam  of  vi^,— wblcb  he  failed  to 
pay  ov^  on  demand.  In  his  answer,  respond- 
ent admits  tbe  collection  of  the  money,  and 
seeks  to  justify  bis  failure  to  give  It  to  bis 
client  on  two  grounds:  First,  that  no  de- 
mand fOr  either  of  the  collections  was  ever 
made  upon  him  until  aftor  these  proceedings 
were  brought,  at  which  time  he  paid  to  her 
more  than  tbe  total  amounts  collected;  Bec> 
<md.  that  be  did  not  sooner  pay  the  Yan  Horn 
eoUection  because  his  accounts  were  so  mixed 
and  confused  that  he  was  unable  to  ascertain 
the  amount  to  which  his  client  was  aiOtled. 

Certain  prellmhutry  objections  as  to  the 
right  of  the  bar  association  to  institute  and 
prosecute  tbe  proceedings  In  the  name  of  the 
people  npcm  the  relation  the  attorney  gen- 
eral, and  as  to  the  suflBdency  of  the  petition, 
must  be  resolved  against  respondent,  upon 
the  authority  of  People  r.  Mead,  29  Colo.  — , 
«S  Pac.  241. 

Petitioner  asserts  and  respondent  denies 
that  this  proceeding  is  to  be  determined  as 
though  there  was  no  statute  covering  the  par- 
ticular misconduct  complained  of.  While  It  is 
true  that,  staice  this  court  has  the  power  to 
4idmlt  attorneys  to  ivactice  law  in  this  state. 
It  has  the  Inherent  power  to  disbar  them  for 
impntfessional  omduct,  still  tbe  present  pro- 
ceeding does  not  Invoke  that  Inhereui  pbwer, 
but  Is  based  upon  ttie  statute.  The  statute, 
which  Is  a  reasonable  regulation,  requires,  as 
.a  condltlmi*  precedent  to  tbe  maintaining  of 
proceedhigs  tor  sucb  misconduct  as  Is  here 
'charged,  a  demand  to  be  made  upon  the  at- 
torney for  tide  paym^t  of  tiie  amount  due,  and 
a  tender  of  his  fees  and  eipenses.  We,  there- 
fore, cannot  hold  that  this  proceeding  Is  based 
upon  the  Inherent  power  of  the  court  to  dis- 
bar for  unprofessional  conduct  A  demand 
must  be  made  before  the  proceedings  are  be- 
gun, or  a  state  ct  facts  shown  which  enrases 
or  waives  It  And  this  leads  ns  to  a  consid- 
eration of  the  evidence  In  the  case.  Thoe  is 
^  conflict  therein  in  some  xurticulars. 

With  respect  to  the  first  charge,  respondent 
testifies  that  some  time  In  tbe  month  of  Oc- 
tober or  November,  1890,  bis  dloat  Mrs. 
Louisa  Treml,  gave  him  an  aocount  of  $12.15 
for  collection  against  one  J.  M.  Rodebaugh. 
According  to  the  testimony  of  several  wit- 
nesses for  the  petitioner,  the  time  was  fixed 
as  DecNnber  Qtib.  The  attendant  circumstan- 
ces satisfy  us  that  the  witnesses  for  the  peti- 
tioner are  right  Ordinarily  the  exact  time 
Is  not  material,  and  Is  not,  as  we  consider  Xt, 
-of  much  Imporiance  here;  f w  It  Is  admitted 
that  the  aocount  was  c<dlected  in  tbe  lattw 
part  of  December,  1889.  Mrs.  Louisa  Treml 
is  an  Illiterate  woman  of  German  birth,  whose 
■  nnderstandlQg  of  the  SlngUsh  language  and 
business  methods  Is  limited;  but  her  testi- 
mony is  so  reasonable  and  natural,  her  Inno- 
-cenoe  et  anything  wrong  so  appareiU,  and  all 


the  drcumstances  of  the  case  so  eorroboratlTe 
of  her  story,  that  we  are  led  to  believe  it 
true  In  every  substantial  particular.  She  tes- 
tlfles  that  on  different  occacdons  she  applied  to 
respondent  to  get  a  settlement  of  this  claim, 
and  that  he  told  har  that  Rodebaugh  was 
dead,  and  that  he  bad  not  collected  anymoney 
from  him.  After  tiiese  proceedings  were 
brought,  00  the  2ftth  of  October,  1900,  re- 
spondent paid  to  his  client  more  than  the 
amount  of  tbe  claim,  and,  to  excuse  the  delay 
in  settlem^t,  says  that  his  client  first  gave 
the  name  of  the  debtor  as  "Rodebnsh."  and 
^at  the  letter  which  he  sent  lo  Portland,  Or., 
to  Rodebusb,  vrith  ref^cnce  to  the  sam^  was 
returned  unopened  and  unansweled,  with  the 
indorsement  on  the  envelope  tbat  the  man 
was  dead;  that  afterwards  Mrs.  Treml  gave 
him  tbe  correct  name,  and  he  thereupon  sent 
the  account  for  <!ollectlon  to  bis  correspond- 
ents in  POTtland.  Or.,  vrtth  Oie  result  that  the 
same  was  paid  In  the  latter  part  of  Decembo-, 
1899.  The  fact  thst  respondent  turned  over 
this  collection  after  these  proceedings  were 
instituted  Is  no  excuse,  and  It  Is  clear  to 
us  tbat  tbe  explanatlmi  which  be  gives  for  his 
delay  la  an  afterthought  and  that  Mrs. 
Trend's  version  of  the  transaction  Is  correct 
Even  if  at  first  she  gave  him  the  wrong  name 
of  tbe  debtor,  tbe  fact  stands  out  promlnoit 
that  the  money  was  C(^lected  In  Decembff, 
1S99,  and  there  was  no  excuse  for  withhold- 
ing it  from  his  client  for  about  10  months 
aft«-  Its  rec^tlon. 

Tbe  facts  with  reference  to  tihe  second 
charge  are  that  Mrs.  Treml  employed  re- 
spondent as  an  att<»ney  to  collect  a  claim 
amounting  to  $05  from  Van  Horn,  of  which 
he  collected  on  the  following  dates,  respec- 
tively: On  December  6,  1899,  $15;  January 
26,  1900,  $5;  March  5,  1900,  $12;  March  26, 
1000,  $10:  May  1. 1900,  $10.  The  respondent 
testifies  (and  this  Is  not  denied)  that  be  was 
to  receive  for  his  services  26  per  cent  of 
the  amounts  collected.  The  first  three  pay- 
ments, less  bis  conunlsslon,  were  turned  over 
to  Mrs.  Treml  soon  after  they  were  received, 
but  neither  of  the  last  two  payments  until 
after  these  proceedings  were  brought  His 
ezplanatltm  for  such  failure  Is  that  be  was 
ill  during  a  part  of  January,  February, 
March,  and  April  of  1900,  and  that  these  sums 
were  collected  by  some  one  in  his  office,  and 
his  accounts  became  somewhat  confused,  and 
he .  was  unable  to  ascwtaln  just  what  sum 
was  due  to  his  client  He  testifies  that  he 
repeatedly  tried  to  persuade  her,  without  suc- 
cess, to  come  to  bis  office  tm  a.  settlement 
It  is,  to  say  the  least,  strange  that  one 
should  reject  efforts  made  to  furnish  him 
with  money.  She  testifies  that  she  repeated- 
ly endeavored  to  get  a  settlement  from  bim, 
but  without  success,  though  he  did  claim 
that  he  did  not  know  the  exact  state  of  the 
account  In  the  latter  part  of  August  be 
wrote  to  Mrs.  Treml,  in  response,  as  she 
says,  to  an  Interview  she  had  with  him  a 
few  days  before,  to  come  to  his  offiee,  so 
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tbat  they  migbt  effect  a  settlement  She 
says  that  she  responded  to  that  request, 
and  then,  as  theretofore,  tried  to  get  her 
money.  At  Qrst  respondent  denied  that  she 
came  to  see  him,  hat,  upon  cross-ex  a  mluatl  on, 
admits  that  he  did  see  her  about  this  time. 
At  any  rate,  until  &tt&r  these  proceedlaf» 
were  brought  he  did  not  pay  to  her  all  of  these 
collections  which  had  been  made  from  Van 
Horn,  the  last  two  payments  on  which,  ac- 
cording to  his  own  statement,  were  made  to 
him  not  later  than  the  Ist  of  June  preceding, 
and  then  In  October  be  paid  her  $7  more 
than  the  total  amount  which  he  had  collected, 
less  bis  fees,  in  explanation  of  which  he 
says  that  he  did  It  in  order  to  get  rid  of  her. 
She  testifies  that  she  offered  to  repay  the 
(7,  which  he  declined  to  receive.  It  further 
appenrs  from  his  o'wn  letter  and  from  letters 
he  received  fi*om  Van  Horn  that,  at  the  very 
time  respondent  claims  be  was  telling  bis 
client  that  be  did  not  know  the  status  of  her 
account  he  had  received  the  last  two  pay- 
ments, and  knew  It  from  data  in  his  own 
possession,  and  yet  falsely  pretended  to  her 
that  bla  accounts  were  mixed  up. 

It  is  also  in  evidence  that,  after  the  pro- 
ceedings were  brought  respondent  In  con- 
nection with  a  friend,  endeavored  to  dis- 
suade Mrs.  Treml  from  appearing  and  testi- 
fying against  him.  He  JustlSeB  this  action 
Qpon  the  ground  that  he  wished  to  avoid  the 
attendant  public  disgrace,  and  that  be  did 
nothing  Improper,  by  way  of  argument  or 
otherwise,  to  Influence  her  action.  The  evi- 
dence, however,  Impresses  us  with  the  con- 
viction that  the  influences  brought  to  bear 
and  the  methods  adopted  In  this  direction 
were  highly  improper,  and  tend  to  cast  sus- 
picion upon  his  good  faith,  and  upon  the  ver- 
sion of  the  transaction  which  he  gave  at  the 
bearing.  His  testimony  Is  Inconsistent  in 
several  parttculan  with  itaelf,  which  we  do 
not  deem  it  necessary  to  point  out  It  is 
8u£QcIent  to  say  that  respondent  has  been 
shown  by  the  evidence  to  be  guilty  of  the 
first  two  charges  preferred  against  bim. 

A  strictly  formal  or  technical  demand 
was  not  made.  No  question  Is  raised  about 
the  fees.  Respondent  himself  testifies  that 
be  took  oat  of  the  collections  turned  over 
the  amount  of  his  commission,  and  this 
money  he  had  in  his  own  possession;  and  It 
was  deposited,  as  he  claims,  to  bis  credit  In 
the  bank,  and  had  been  there  ever  since  It 
was  collected.  He  does  not  pretend  that  be 
ever  told  bis  client  that  he  had  received  any 
part  of  this  money,  except  the  first  three 
payments  upon  the  Van  Horn  claim,  although 
she  repeatedly  asked  him  about  a  settlement 
and  went  to  him  for  the  purpose  of  getting 
the  mooey.  A  demand  in  explicit  words  may 
not  hare  been  made;  still  the  respondent 
himself,  tn  his  own  testimony,  makes  It  dear 
that  he  nnderstood  that  Ura.  Treml  was  de- 
manding this  money  when  be  had  the  varlou 
interrlews  with  ber,  and  the  testlmcHiy  bears 
oat  tbe  statemokt  that,  In  iubstancc^  a  d» 


mand  was  made.  Though  the  statute  re- 
quires It  yet  there  may  be  such  conduct  by 
the  attorney  as  to  waive  or  excuse  the  same; 
and,  if  driven  to  that  resort.  It  might  wril 
be  said  that  respondent's  conduct  was  •ocb' 
that  a  demand  was  rendered  wholly  onnec- 
essary.  Accordlog  to  Mrs.  Treml's  testimony, 
he  told  her  that  Rodebaugh  was  dead,  antf 
that  collection  of  that  claim  had  not  been 
made,  and  that  only  three  payments  on  the 
Van  Horn  account  had  been  received.  Vpoik 
the  supposition  that  his  statement  was  true, 
there  was  no  reason  why  a  demand  sbooIA 
be  made,  and,  If  made.  It  would  have  beat 
unavailing.  His  misstatements  with  respect 
to  the  accounts,  the  suppression  of  the  facta, 
and  tbe  deception  practiced  upon  tal>  6Uent^ 
of  themselves,  excuse  a  demand. 

Respondent's  name  must  be  stricken  from 
the  roll  of  attorneys  of  this  stat^  and  it  to 
so  ordered. 

STEELE,  J,,  not  partidpatlnit 


(30  Colo.  8t> 
HAGERMAN  et  al.  ▼.  BATES  et  aL 
BOLLES  T.  BATES  et  aL 
(Supreme  Court  of  Oolorado.   June  2;  1903^ 

SPBCIPIC  PERFORMANCE— EVIDENCE— Bira> 
DEN  OF  PROOF— APPEAI^WBIOUT 
OF  EVIDENCE. 

1.  The  plaintiff  In  an  action  for  spedllc  pec^ 
formance  of  a  eoatraet  to  convey  real  estate 
has  the  hnrden  of  establishing  the  contract  by 
a  prepoDderance  of  the  evidence. 

2.  Where,  on  a  second  trial  of  a  case,  tbm 
traDscript  of  evidence  osed  In  the  first  trial  1» 
used,  the  fiudings  of  the  trial  court  In  maxA 
first  case  will  not  be  allowed  <m  appeal  t» 
affect  tbe  weight  to  be  given  such  evidence. 

Appeal  from  district  court,  Arapahoe  ooud- 
ty. 

specific  performance  by  J.  J,  Hagwmaa 
and  others  against  John  0.  Bate*  and  otbera, 
and  by  Richard  J.  Holies  against  tbe  aam* 
defendants.  From  a  Judgment  for  detcnA- 
ants,  plaintlfCs  appeal.  ACBrmed. 

Hugh  Butler  and  Charles  S.  Wilson,  for 
appeiianta.  Ttaomaa,  Bryant  St  Lee^  tor  ap- 
pellees. 

STEET.E,  J.  From  a  judgment  tn  favor  of 
the  defendants  the  plaintiffs  appealed  to  the 
court  of  appeals.  The  court  of  appeals  af- 
firmed the  judgment  5  Colo.  App.  891,  3ft 
Pac.  1100.  Tbe  plaintiffs  appealed  to  tbto 
court  where  the  judgment  of  the  court  of 
appeals  was  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  direct  tbe  district 
court  "to  grant  a  new  trial  upon  tbe  follow- 
ing Issue  of  fact  only: '  What  was  tbe  con- 
tract of  settlement  made  between  the  own- 
ers of  these  two  claims,  or  their  agenta  and 
representatives,  when  the  action  tn  tbe  dis- 
trict court  of  Pitkin  county  waa  dismlasedl^ 
24  Colo,  71.  4d  Pac  189.  Pursuant  to  th* 
mandate  of  this  court  a  trial  of  the  eaoM 
waa  bad  before  tbe  district  court  of  Arapabo* 
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county,  without  a  Jury,  and  by  agreement  of 
counsel  all  the  evidence  of  tlie  former  trial 
was  reintroduced.  The  transcript  of  the  tes- 
timony used  In  the  former  trial  Is  attached 
to  and  made  part  of  the  bill  of  exceptions  in 
thta  case.  Upon  the  last  trial  depositions 
TV'ere  rend,  witnesses  examined,  and  some  of 
the  witnesses  of  the  former  trial  reexamin- 
ed. February  9,  1900,  Hon.  Calvin  P.  But- 
ler, one  of  the  Judges  of  the  district  court  of 
Arapahoe  county,  rendered  Judgment  in  fa- 
vor of  the  defendants,  and  in  the  course  of 
his  opinion  saldf  "I  am  satisfied,  after  hav- 
ing given  this  matter  careful  consideration, 
that  there  Is  not  such  a  preponderance  of  evi- 
dence on  the  part  of  plaintiffs  In  the  case  as 
to  warrant  me  In  finding  for  them.  I  shall 
adopt  the  defendants'  theory  of  this  case,  and 
find  that  the  Moody  contract  was  the  con- 
tract upon  which  the  suit  was  dismissed." 
From  the  Judgment  plaintiffs  appealed  to  this 
court 

The  locators  of  the  Bonnybel  claim  had  in- 
cluded within  their  location  a  portion  of  the 
territory  of  the  Little  Giant.  The  claims  lie 
in  Pitkin  county.  The  Little  Giant  locators 
protested  the  Bonnybel's  application  for  pat- 
ent, and  within  30  days  thereafter  commen- 
ced an  adverse  suit  In  the  district  court  of 
Lake  county,  but  summons  was  not  served. 
A  certificate  of  the  clerk  of  the  district  court 
of  the  county  where  the  claims  were  situated 
being  filed  In  the  land  ofilce,  the  receiver  is- 
sued his  receipt  to  the  locators  of  the  Bonny- 
hei  for  the  Bonnybel  claim.  Subsequently 
an  action  In  ejectment  was  begun  by  the  own- 
ers of  the  Little  Giant  against  the  owners 
of  the  Bonnybel  for  the  land  in  conflict. 
Judgment  was  rendered  in  the  ejectment  suit 
In  favor  of  the  plaintiffs,  but  upon  motion 
was  set  aside  as  to  two  of  the  defendants, 
owners  of  three-fourths*  Interest  in  the  Bon- 
nybel. While  their  affairs  were  In  this  con- 
dition, the  claimants  of  these  properties,  in 
person  or  by  attorney,  effected  a  compromise 
agreement  by  the  terms  of  which  all  pending 
salts  against  the  owners  of  the  Bonnybel 
were  to  be  dismissed,  and  the  Bonnybel  own- 
era,  within  30  days  after  patent,  were,  by 
pr(q;)er  deed,  upon  payment  of  $106  by  the 
owners  of  the  Little  Giant,  to  convey  to  the 
owners  of  the  Little  Giant  a  portion  of  the 
Bonnybel.  The  present  controversy  Is  as  to 
the  precise  terms  of  this  agreement.  On  be- 
half of  the  appellant  It  Is  contended  that  a 
portion  of  the  Bonnybel  was  to  be  conveyed 
to  the  then  owners  of  the  Little  Giant  la  fee, 
and  a  certain  other  portion,  adjoining  the 
pfHtion  to  be  conveyed  in  fee,  was  to  be  con- 
veyed for  dumping  purposes.  The  appellees 
admit  that  by  the  terms  of  said  agreement 
certain  portions  of  the  Bonnybel  were  to  be 
conveyed  to  the  then  owners  of  the  Little 
Giant,  but  contend  that  all  minerals  within 
sflid  area,  as  well  as  the  right  of  prospecting 
for  the  same,  were  expressly  reserved.  This 
unit  was  brought  to  enforce  the  performance 
of  the  agreement  alleged  by  the  appellants  to 


have  been  made,  and  the  burden  wns  upon 
them  to  establish  by  a  preponderance  of  the 
evidence  the  existence  of  such  agreement 

The  assignments  of  error  relied  upon  by 
the  appellants  to  reverse  the  Judgment  are 
those  which  allege  that  the  court  erred  In 
finding  for  the  defendants,  and  In  not  finding 
in  favor  of  the  plaintiffs.  The  appdlants 
claim  that  the  Judgment  Is  against  the 
weight  of  the  evidence,  and  insist  that  the 
claims  of  the  defendants  are  so  Improbable, 
and  the  statements  of  the  witnesses  for  the 
defendants  so  Inconsistent  and  contradictory, 
that  they  should  he  rejected.  It  Is  true,  as 
asserted  by  counsel,  that  the  testimony  of 
the  witnesses  is  contradictory  and  inconsist- 
ent; hut  such  defects  are  not  by  any  means 
confined  to  the  testimony  of  the  defendants, 
nor  have  the  witnesses  for  the  parties,  while 
giving  their  testimony,  kept  probability  In 
view.  The  agreement  or  stipulation  which 
the  plaintiffs  contend  was  executed  by  the  re- 
spective parties  has  not  been  produced.  It  Is 
claimed  by  them  that  a  memorandum  of  the 
agreement  was  left  with  an  attorney  by  the 
name  of  Moody  for  the  purpose  of  preparing  a 
contract  to  be  signed  by  all  the  parties.  Ac- 
cording to  the  plaintiffs'  witnesses,  this  docu- 
ment was  last  seen  In  the  office  of  the  clerk  of 
the  district  court  of  Pitkin  county.  One  of 
the  witnesses  for  the  plaintiffs  testified  that 
he  prepared  the  agreement;  that  It  was  sign- 
ed In  his  presence;  that  he  made  a  memo- 
randum of  the  amount  of  land  to  he  conveyed 
by  the  Bonnybel  owners  to  the  owners  of 
the  Uttle  Giant,  hut  that  the  memorandum 
wan  destroyed.  Another  witness  for  the 
plaintiffs  testified  at  the  last  trial  that  he 
saw^  the  contract  or  agreement  in  the  clerk's 
office  of  the  district  court  of  Pitkin  county, 
and  made  a  copy  of  it,  but  that  he  has  been 
unable  to  find  the  copy  so  made  by  him.  At 
the  former  trial,  Joseph  W.  Taylor  testified 
that  Charles  R.  Bell,  an  attorney  at  law,  pre- 
pared the  stipulation  and  agreement,  that  It 
was  signed  hy  the  respective  parties  or  their 
BttomeTB,  and  that  he,  the  day  after  the  ex- 
ecution of  the  agreement,  went  before  the 
district  court  of  Pitkin  county  and  at  that 
time  had  the  agreement  In  his  hand;  that 
pursuant  to  the  stipulation  he  procured  an  or- 
der from  the  Judge  of  the  district  court  dis- 
missing the  suits  then  pending;  that  he  left 
the  said  stipulation  upon  the' desk  of  the  cleric 
of  the  court,  and  that  be  has  not  seen  it  since. 
The  witness  Bell  testified  that  he  was  In  the 
court  room  when  the  case  was  dismissed;  saw 
the  attorney  have  what  he  thinks  was  the 
stipulation;  saw  It  laid  on  the  desk,  and  after- 
wards saw  the  same  paper  In  the  possession 
of  Moody;  heard  Moody  say  to  Taylor  that  he 
would  take  the  stipulation,  and  prepare  a 
contract  for  the  parties  themselves  to  sign, 
and  that  Mr.  Taylor  said,  "All  right";  that 
the  understanding  between  the  parties  was 
that  Moody  should  take  the  paper,  and  pre- 
pare a  contract  from  It  Several  witnesses 
were  produced  h7  the  plaintiffs  who  testified 
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that  they  were  present  at  the  meeting  when 
the  terms  of  the  agreement  were  being  dUf- 
cossed,  and  that  they  were  also  present  when 
the  Btipulatlon  or  agreement  was  signed. 
These  witnesses  also  testify  In  substance  to 
the  agreement  as  claimed  by  the  plaintiffs. 
In  nearly  every  detail  these  witnesses  are 
contradicted  by  the. witnesses  Moody  and 
Moore.  Moody  and  Moore  say  they  were 
present  when  the  agreement  was  signed,  and 
that  the  agreement  which  was  the  basis  of 
the  settlement  was  prepared  by  Moody;  and 
a  document,  dated  and  acknowledged  on  the 
day  all  agree  the  settlement  was  made,  was 
produced.  By  the  terms  of  this  agreement 
all  the  minerals  within  the  surface  area  de- 
scribed are  reserved  to  the  owners  of  the 
Bounybel. 

Goimsel  for  the  appellees  contend  that  the 
judgment  should  not  be  reversed;  that,  as 
there  .was  legal  and  competent  evidence  to 
sat)port  the  flnding,  it  sbould  not  be  disturbed. 
A  great  portion  of  the  evidrace  received  dur- 
ing the  last  trial  consisted  of  the  testimony 
of  the  witnesses  given  at  a  former  trial. 
This  portion  of  the  evidence  it  Is  our  duty 
to  sift  and  weigh,  with  a  view  to  a  Just  de- 
termination of  the  Issue,  uninfluenced  by  the 
finding  of  the  trial  court  To  the  testimony 
of  the  witnesses  for  the  appellees  called  dur- 
ing the  last  trial  la  added  the  weight  of  the 
finding  of  the  court  The  testimony  of  the 
witnesses  for  the  appellants  was  discredited 
by  the  finding.  Thus  crediting  and  discredit- 
ing the  oral  testimony,  we  might  sustain  the 
judgment  by  the  application  ot  the  rule  con- 
tended for  by  the  appellees.  We  have  not, 
howevw,  relied  upon  the  finding  of  the.  trial 
court,  but  have,  with  some  care,  read  the  en- 
tire record.  We  shall  not  attempt  to  point 
out  the  Inconalstencles  in  the  tesUmony  of  the 
witnesses  to  the  transaction,  nor  dwell  upon 
the  ImprobahUitiea  of  their  stories.  Bnough 
Is  said  when  we  state  that  In  no  case  review- 
ed by  this  court  in  recent  years  has  the  tes- 
timony concerning  a  single  transaction  been 
80  Inconsistent  and  unsatisfactory.  After  a 
careful  consideration  of  all  the  erldoice,  dis- 
regarding the  finding  of  the  trial  court,  we 
cannot  say  that  the  plaintiffs  have  establish- 
ed their  claim  to  the  property  In  controversy 
a  preponderance  of  the  evidence. 

judgment  Is  therefore  affirmed.  Af- 
firmed. 


(ft  TTtab,  76) 

FIBLDS  et  aL  T.  DAIST  GOLD  MIN.  OO. 
et  al. 

(Supreme  Court  of  Utah.    July  6.  1902.) 

HATKRIAL  MAN'S  LIEN— TIMl!  OP  ACCRUAL- 
RELATION  BACK  — RUNNING  ACCOUNT  —  IN- 
TBRVENINO  MORTQAGE  —  PRIORITIES  —  AP- 
PEAL-SUFFICIENCY OF  EVIDENCE— BILL  OP 
EXCEPTIONS,  , 

1.  Rev.  St.  18d8,  }  2000,  makes  a  trust  deed 
notice  to  lienholders  from  the  time  it  is  filed 
for  record.  Scotiou  1372  provides  for  a  mate- 
rtal  man's  lieu,  which,  by  section  13S1,  is 
made  to  apply  to  those  furnishing  materinls  for 
the  working,  etc.,  of  mines.   Sectiou  IZSi  pro- 


Tides  that  the  material  man*!  lien  shall  be  prior 
to  any  mortgage  of  which  the  llenholder  bad  no 
notice,  and  which  was  nnreoorded  when  he 
commenced  to  fiimEsh  the  material:  and  sec- 
tion 13S6  provides  that  such  lieu  shall  relate 
back  to  and  take  effect  as  of  the  time  wheu 
the  lienor  eommeuced  to  furnish  materials, 
and  shall  have  priority  over  any  incumbrance 
Bubsegaently  intNveniue  except  a  certain  lien 
of  the  same  class,  of  which  the  material  mau 
had  DO  actual  notice  at  the  time.  Held,  that  th^ 
lieu  for  materials  commenced  to  be  furnished 
to  a  mining  company  prior  to  the  execution  and 
recording  of  a  mortgage  on  the  company's 
property,  and  contloumg  to  be  furnished,  un- 
der a  contract  creating  a  continuous  running  ac- 
count, nutil  some  time  after  the  recordlDg  of  the 
mortgafre,  took  effect  from  the  date  when  the 
first  and  continued  until  the  last  materials  were 
furnished,  with  priority  over  the  hitervening 
trust  deed.i 

2.  Where  a  bill  of  exceptions  does  not  pur- 
port to  coutain  the  substance  of  all  the  evi- 
dence produced  at  the  trial,  it  will  be  presumed 
on  appeal  that  there  was  sufficient  proof  to 
support  the  findings  and  decision.* 

3.  When  all  the  items  of  a  material  man's 
account  relate  to  one  continuous  transaction  be- 
tween the  same  partiea,  and  their  dealings  in- 
dicate au  expectation  to  continue  such  business 
relatirae,  the  account  will  be  regarded  as  con- 
tinuous and  runnUis,  and  dates  from  the  first 
item  thereof,  tbou^  the  goods  are  furnished 
on  separate  orders  at  different  dates,  and  there 
were  intervening  irregular  payments  ou  and 
monthly  balances  hi  the  account  But  where 
the  materials  are  furnished  for  separate  and 
distinct  purfoses,  under  separata  contracts  or 
orders  rcQuiring  cash  payment,  under  circum- 
stances t«iding  to  rebut  any  presumption  of  a 
continuous  dealing,  the  lien  for  the  material 
dates,  in  the  absence  of  au  express  contract  to 
the  contrary,  from  the  date  when  the  matarial» 
were  commenced  to  be  furnished  on  the  respec- 
tive contracts  or  orders. 

Baskin,  J.,  diaseatiug. 

Appeal  from  district  court  Tooele  county; 
A.  N.  Cherry,  Judge. 

Suit  by  Seward  H.  Fields  and  another 
against  the  Daisy  Gcdd  Mining  Company  and 
the  Salt  l4ike  Hardware  Company  to  fore- 
close a  mortgage  on  the  mining  company's 
property.  From  a  decree  awardbig  the  hard- 
ware company  a  prior  lien,  plalnUfls  appeaL 
Affirmed 

In  May,  1899,  the  Daisy  Qold  Mining  Com- 
pany, a  corporation  organized  under  the  laws 
of  Nebraska,  was  the  owner  and  engaged  in 
developing  and  working  Ita  mine  In  Tooele 
connty,  Utah.  About  this  time  It  commenced 
to  forward  orders  to  the  Salt  Lake  Hardware 
Company  for  goods,  supplies,  machinery,  and 
tools  with  which  to  work  and  oi>erate  its 
mine  and  mill.  These  orders  were  filled  sev- 
eral times  each  month.  Hie  goods  shipped 
were  accompanied  by  an  Invoice,  and  month- 
ly accounts  were  rendered  to  the  mine  at 
the  end  of  each  month,  which  included  the 
items  of  all  goods  shipped  and  payments  made 
during  the  month  previous.  These  orders  for 
material  were  -  continued,  as  needed,  several 


1  Culm«r  V.  Cains,  n  Pae.  1008.  22  Utab.  216;  Hor- 
rlBon  V.  Cnrey-Lombard  Co.,  33  Pac.  338,  9  Utah.  70; 
Lumber  Co.  v.  Partridge,  37  Pac.  67!.  10  Utah.  822. 

>  Mining  Co.  V.  Olaborn,  SS  Pac.  CIS,  21  Utah.  7S: 
Cochraae  v.  BuaBche.  2B  Pac.  2M.  7  Utah,  23S:  Cul- 
iner  v.  Calne,  61  Pac.  1006,  tZ  Utah.  218-224;  Saydsr 
V.  Emerson.  &7  Pac.  300.  19  UUh,  319.  321. 
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tlmee  during  each  month  nntll  the  spring  of 
IflOO,  and  payments  were  made  on  the  ac- 
counts rendered  at  Irregular  periods.  The 
account  In  qaeation  commenced  November  1, 
1889,  and  ended  February  8,  1900.  Accord- 
ing to  the  account  presented  In  the  record, 
the  mine  waa  Indebted  to  the  hardware  com- 
pany for  such  goods  as  follows:  July  31, 
1899,  ?2,381.20;  October  31,  1800,  $827.99; 
November  30,  1899,  ?79.90;   December  31, 

1899,  less  payments  made,  $1,110.90;  Janu- 
ary 3,  1900,  $1,327.24.    Prior  to  February  9, 

1900,  more  goods  were  sold  and  delivered  In 
like  manner.  On  Deceipber  18,  1900,  there 
waa  due  the  hardware  company  for  principal 
and  Interest  on  such  account  $2,107.M.  On 
December  5,  1899.  the  Daisy  Gold  Mining 
Company  was  Indebted  to  the  plaintiff  Bank 
of  Commerce,  for  borrowed  money,  in  the 
Bum  of  $15,000,  and  on  the  same  day  It  bor- 
rowed from  several  other  parties  interested 
with  the  Bank  of  Commerce  the  sum  of  $10,- 
OOO  In  addition,  and  executed  its  trust  deed  to 
Seward  H.  Fields,  as  trustee  for  the  bank 
and  others,  to  secure  the  payment  of  said 
collective  indebtedness,  amounting  to  the  sum 
of  $25,000,  and  the  trust  deed  was  duly  re- 
corded on  the  13th  day  of  December,  1890. 
The  money  arising  from  said  $10,000  notes 
so  borrowed  and  secured  was  nsed  by  the 
mining  company  -with  which  to  pay  its  debts, 
and  the  sum  of  $1,097.76  was  paid  to  the 
hardware  company  January  29,  1900,  from 
such  money  so  borrowed,  secured  by  such 
deed  of  trust  The  Intention  of  the  bank  and 
trustee  was  to  pay  ofF  all  the  debts  of  the 
mining  company  with  the  money  so  borrow- 
ed, so  that  the  deed  of  trust  would  be  the  first 
Hen  on  the  mining  property,  but  the  hard- 
ware company  had  no  notice  of  such  Inten- 
tion, or  of  the  source  of  payment  of  said  sum 
to  them.  On  the  28th  day  of  February,  1900. 
the  Salt  Lake  Hardware' Company  filed  Its 
lien  upon  the  Daisy  Gold  Mining  Company, 
Claiming  said  sum  of  $2,007.24,  with  Interest, 
for  goods  and  materials  sold  and  delivered  to 
the  mine  from  Novranber  1,  1899,  to  the  8th 
day  of  February,  1900.  Payment  on  the 
trust  deed  being  in  default,  Fields,  the  trus- 
tee, and  the  Bank  of  Commerce,  on  February 
28,  1900,  brought  this  action  to  foreclose  the 
lien  created  by  the  trust  deed,  Impleadins  the 
Salt  Lake  Hardware  Company,  the  Daisy 
BCtadng  Company,  and  A.  T.  Moon,  as  recov- 
er, and  others,  as  defendants.  The  Salt  Lake 
Hardware  Company  commenced  suit  against 
tile  mining  company  for  the  purpose  of  fore- 
doBing  Its  mechanic's  lien.  The  hardware 
eomjumy  appeared  in  tlie  action  commenced 
by  Fldds  and  the  bank,  and  answered,  and 
set  fcKTtfa  its  claim  under  the  mechanlc'B  lien 
by  way  of  cross  cbmplalnt,  which  was  also 
answered.  These  two  cases,  being  at  Issue, 
were  tried  together,  and  the  determination  of 
one  will  also  determine  the  other. 

As  between  the  Salt  Lake  Hardware  Oom- 
IHiny  and  the  trustee  the  priority  of  the  lien 
was  given  OTer  to  the  hardware  company, 
e9P.-84 


and  it  was  directed  by  the  decree  that  the 
hardware  company  should  be  first  paid  the 
amount  of  Its  claim,  fixed  at  the  sum  of  $2,- 
007.24,  with  Interest  from  December  18,  1900; 
and  that  Fields,  trustee,  should  next  be  paid 
the  amount  of  his  claim  under  his  trust  deed, 
amounting  to  $27,797.40,  with  Interest.  The 
mine  was  sold  upon  the  decree,  the  hardware 
company's  claim  was  paid  In  full  from  the 
proceeds  of  sale,  and  Fields  and  the  bank 
received  $20,041.86,  leaving  a  deficiency  of 
over  $10,000  still  due  Fields  and  the  bank 
on  the  trust  deed.  Fields  and  the  bank  ap- 
peal from  the  decree  and  order,  claiming  that 
the  court  erred  In  awarding  the  hardware 
company  a  prior  lien  to  that  of  Fields  and  the 
bank  under  the  trust  deed.  The  appellants 
claim,  in  substance,  that  the  lien  of  the  hard- 
ware company  should  not  relate  back  to  any 
earlier  date  than  December  31,  1899,  because 
the  goods  were  furnished  under  numerous 
complete  Independent  contracts  or  orders  of 
sale,  and  that  the  account  of  sale  made  was 
not  continuous  in  its  nature,  and  at  about 
that  time,  if  the  credits  were  properly  kept, 
nearly  all  of  Its  entire  bill  was  paid  when 
the  trust  deed  was  recorded  on  December  13, 
1899,  and  that  the  Salt  Lake  Hardware  Com- 
pany should  not  be  allowed  to  go  back  of  the 
date  of  the  last  Item  In  its  account  that 
should  be  consiaered  paid  by  the  last  credit 
without  reference  to  monthly  rests,  and  that 
the  law  should  apply  the  payments  In  the 
order  in  which  the  bills  were  contracted, 
paying  the  oldest  bills  first,  regardless  of  the 
continued  accounts.  The  court  found  that 
the  materials  furnished  by  the  Salt  Lake 
Hardware  Company  were  furnished  for  the 
purpose  of  working,  developing,  and  preserv- 
ing the  Daisy  Gold  Mining  Company's  mine, 
and  that  the  latter  was  Indebted  to  the  Salt 
Lake  Hardware  Company  In  the  sum  of  $2,- 
007.24,  with  Interest,  for  such  materials  so 
furnished  npon  a  continuous  running  ac- 
count, the  first  of  such  materials  having  been 
furnished  on  the  ist  day  of  November,  1899, 
and  the  last  on  the  Sth  day  of  February,  1000, 
and  gave  the  hardware  company  a  Uea  prior 
to  the  deed  which  was  recorded  December 
13,  1899,  because  the  goods  were  commenced 
to  be  furnished  on  a  continuous  running  ac- 
count November  let  preceding  the  recording 
of  the  tmst  deed,  and  that  goods  were  there- 
after contlnned  to  be  furnished  to  February 
^  1900,  wblcb  were  never  paid  for. 

Pierce,  Oritcbtow  &  Barrett,  for  appel- 
lants. 0.  O.  Dey,  W.  H.  Bramd,  and  O.  W. 
L.  SteTena,  for  reapondenta. 

After  stating  the  facts,  SIXNBR,  0.  J.,  de- 
livered the  opinion  of  the  court. 

The  testimony  tends  to  show,  as  the  conr. 
found,  that  the  goods  were  ordered  by  the 
mining  company  as  needed  from  time  to  time, 
and  were  furnished  npon  a  continuous,  open, 
ranning  account  Each  order  for  materials 
did  not  constitute  a  complete  transaction  of 


Digitized  by  Google 


530 


69  PACIFIC 


BBFORTEK. 


(Utab 


Itself,  bnt  rather  a  series  of  continuous 
transactions,  showing  a  connected,  contin- 
uous course  of  dealing,  wlilch  created  an 
extended  debt  and  credit  account  upon 
which  payments  were  made  from  time  to 
time  without  any  stipulated  agreement  aa  to 
the  time  of  payment,  but  with  an  Invoice 
accompanying  each  bill  delivered,  followed 
by  a  monthly  statement  of  the  account  at 
the  commencement  of  each  month  showing 
the  condition  of  the  account  at  that  date. 
By  section  2000,  Ilev.  St  1808,  a  trust  deed 
becomes  notice  to  llenholders  from  the  time 
It  Is  filed  for  record.  Under  section  1372, 
Id.,  material  men  are  given  liens  for  mate- 
rials furnished.  Section  13S1  provides  that: 
"The  pr.ivlslons  of  this  chaptw  shall  apply 
to  all  persons  who  shall  do  work  or  fur- 
nish materials  for  the  working,  preserva- 
tion, or  development  of  any  mine,  lode,  min- 
ing claim,  or  deposit  yielding  metals  or  min- 
erals of  any  kind,  or  for  the  working,  pres- 
ervation, or  development  of  any  such  mine, 
lode,  or  deposit  in  search  of  such  metals  or 
minerals,  and  to  all  persons  who  shall  do 
work  or  furnish  materials  upon  any  shaft 
tunnel.  Incline,  adit,  drift,  drain  or  other  ex- 
cavation of  any  such  mine,  lode  or  deposit" 
Section  1384  provides  that:  "The  liens  pro- 
vided for  herein  are  preferred  to  any  lien, 
mortgage,  or  other  Incumbrance  which  may 
have  attached  subsequent  to  the  time  when 
the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were 
commenced  to  be  furnished;  also  to  any  lien, 
mortgage,  or  other  Incumbrance  of  which 
the  Itenholder  had  no  notice  and  which  was 
unrecorded  at  the  time  the  building,  improve- 
ment or  structure  was  commenced,  work 
done,  or  materials  commenced  to  be  furnish- 
ed." Section  1385  pr.)vlde8  that:  "The  liens 
herein  provided  shall  relate  back  to  and  take 
effect  as  of  the  time  of  the  commencement 
to  do  work  upon  and  furnish  materials  on 
the  ground  for  the  structure  or  Improvement 
and  shall  have  priority  over  any  lien  or  In- 
cumbrance subsequently  Intervening,  raccept 
a  lien  herein  provided  for  of  tbe  same  class, 
or  which  may  have  been  created  prior  there- 
to, which  was  not  then  recorded  and  of 
which  the  lienor  under  this  chapter  did  have 
actiuil  notice."  Under  these  provisions  of 
the  statute  the  lien  for  material  commenced 
to  be  furnished  to  the  mine  on  November  1st 
and  continued  to  be  furnished  from  time  to- 
time  to  February  8th  following,  related  back 
and  took  effect  as  a  contract  as  of  the  time 
of  the  commencement  to  furnish  materials, 
and  had  priority  over  any  subsequent  lien 
created  by  the  trust  deed  recorded  on  De- 
cember 13.  1809.  This  court  has  frequently 
held,  under  similar  statutes,  that  the  Hen  has 
Its  Inception  from  tbe  date  of  the  first  mate- 
rial furnished.  Culmer  v,  Calne,  22  Utah, 
216,  01  Pac.  1008;  Monison  v.  Carey-Lom- 
bard Co.,  9  Utah,  70,  33  Pac.  23S;  Lumber 
Co.  V.  Partridfie,  10  Utah,  322.  .17  Pac.  572. 
The  bill  of  exceptions  does  not  purport  to 


contain  or  set  forth  the  substance  of  all  the 
evidence  produced  at  the  trial.  Therefore  It 
will  be  presumed  upon  an  appeal  that  there 
was  sufUcieut  prcof  to  support  the  findings 
and  decision  of  the  trial  court  Mining  Co. 
V.  Gisbom,  21  Utah,  73,  59  Pac.  518;  Coch- 
rane V.  Bussche.  7  Utah,  233,  26  Pac.  294; 
Culmer  v.  Calne.  22  Utah.  216-224,  61  Pac. 
lOOS;  Snyder  v.  Emerson,  19  Utah,  318,  321, 
57  Pac.  300  ;  2  Enc.  PL  &  Prac.  41. 

The  questions  as  to  whether  the  material 
furnished  to  the  mine  was  furnished  under 
separate  omtracts,  and  as  to  whether  it  was 
furnished  under  a  contract  creating  a  con- 
tinuous running  account,  were  questions  of 
fact,  and  were  passed  upon  by  the  trial  court 
advei-sely  to  tbe  contention  of  the  appel- 
lants, and  we  are  not  disposed  upon  this  rec- 
ord to  assume  the  right  to  question  the  cor- 
rectness  of  the  decision  rendered.  In  gen- 
eral, we  consider  the  proper  rule  to  be  that, 
when  all  the  Items  In  the  account  relate  to 
one  continuous  transaction  between  the 
same  parties,  although  the  goods  were  de- 
livered on  separate  orders,  and  at  dlfJerrait 
dates,  within  short  Intervals  of  each  other, 
and  the  dealings  of  the  parties  Indicate  an  ex- 
pectation to  continue  such  business  relations, 
the  transactions  constitute  a  continuous  run- 
ning account  regardless  of  Intervening  irreg- 
ular monthly  balances  In  the  account  which 
dates  from  the  date  of  the  last  Item  delivered, 
and  relates  back  to  the  time  of  the  first  d^v- 
ery  of  material  under  that  course  of  dealing 
or  contract  shown.  This  presumption  may 
be  overcome  and  rebutted  by  the  nature  and 
course  of  dealing  by  the  parties  or  by  facts 
shown.  If  the  materials  were  furnished 
for  separate  and  distinct  purjioses,  under  dis- 
tinct separate  contracts  or  orders  requiring 
cash  payment  under  circumstances  tending 
to  rebut  dealings  of  a  continuous  nature, 
then  there  would  be.no  presumption  of  a  con- 
tinuous account  and,  in  tbe  absence  of  an 
express  contract  a  right  for  a  lien,  if  any, 
would  date  from  the  time  of  the  commence- 
ment to  furnish  materials  for  the  difTerent 
separate  contracts  on  each  separate  order. 
Upon  this  subject  It  Is  said  In  2  Jones, 
liiens,  3  1435.  as  follows:  "If  a  material 
man  begins  to  furnish  materials  for  the  erec- 
tion or  repair  of  a  building  without  any  spe- 
cific agreement  as  to  tbe  amount  to  be  fur- 
nished, but  there  is  a  reasonable  expecta- 
tion that  further  material  wlU'be  required 
of  him,  and  he  Is  afterwards  called  upon 
from  time  to  time  to  furnish  tbe  same,  he  is 
generally  entitled  to  a  lien  as  under  an  en- 
tire contract  In  determining  a  particular 
case  the  character  of  the  account  the  time 
within  which  the  work  was  done  or  the  mate- 
rials furnished,  and  the  purpose  in  doing  the 
work  or  furulsbing  the  materials  afford  a 
proper  ground  for  the  presumption  either 
that  there  was  or  was  not  an  understanding 
from  the  commencement  that  the  work 
should  be  done  or  the  materials  should  be 
furnished  whenever  required.   If  the  work 
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wag  done  or  the  materials  furnished  for  sepa- 
rate and  distinct  purposes,  or  under  distinct 
contracts  or  orders,  tbough  in  executing  oae 
and  ths  same  contract  with  the  owner,  ihen 
is  no  presmnption  of  a  contlnnons  account, 
and  the  right  of  Hen  must  date  from  the  time 
of  doing  the  different  jobs  of  work  or  fur- 
nishing the  different  parcels  of  materials. 
But  If  there  was  a  continuous  dealing  and 
running  account,  and  the  work  was  done  and 
the  materials  furnished  at  short  Interrals, 
and  were  appropriate  to  the  condition  and 
progress  of  the  building,  a  presumption 
arises  that  It  vma  understood  from  the  be- 
ginning that  the  claimants  were  to  do  the 
work  or  furnish  the  materials  for  the  con- 
struction of  the  building  as  the  same  should 
be  retjulred;  and  in  such  case  the  last  item 
of  the  account  is  the  date  from  which  the 
limitation  of  the  time  of  filing  of  the  Hen  is 
to  be  taken."  In  section  1436  it  is  stated 
that:  "Where  It  is  to  be  Inferred  from  the 
evidence  that  all  the  articles  furnished  by  a 
contractor  for  the  construction  or  repair  of 
a  house  or  other  improrement  were  furnish- 
ed under  one  contract,  It  is  Immaterial  that 
the  furnishing  of  the  articles  may  have  ex- 
tended orer  a  long  period,  or  that  sereral 
months  may  have  dapsed  between  two 
Items  of  the  account  Where  it  Is  specially 
agreed  or  Impliedly  Tmdearstood  between  the 
parties  that  the  account  is  to  be  kept  open 
and  continued  as  one  and  the  same  contin- 
uous transaction  and  course  of  dealing,  the 
account  will  be  considered  as  one  coDtlnuous 
account  and  one  demand."  Supply  Co.  v. 
Wdls  (Mont.)  40  Pac.  78;  Lamb  t.  Hanne- 
man,  40  Iowa.  41;  Kearney  t.  Wurdeman, 
33  Mo.  App.  447;  Fulton  Iron  Works  v.  North 
Center  Creek  Mining  &  Smemng  Co.,  80  Mo. 
2C5;  Fidelity  Insurance,  Trust  &  Safe  De- 
posit Co.  T.  Roanoke  Ins.  Co.  (C.  C.)  81  Fed. 
451;  Hardware  Co.  t.  McCarty  (Colo.  App.) 
SOePac.  760;  15  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  74;  Phil.  Mech.  Liens,  p.  566;  O'Leary 
V.  Burns,  63  Miss.  171.  Part  payment  and 
settlement  do  not  necessarily  defeat  the  run- 
ning nature  of  an  account  upon  which  a  lien 
is  filed.  Craddock  Dwlght,  85  Mich.  6ST, 
48  N.  W.  644;  Cox  T.  Railroad  Co.,  44  Cal. 
18;  Malone  v.  Mining  Co.,  76  Cal.  578,  18 
Pac.  772;  Nason  t.  Power  Co.  (Wash.)  49 
Pac.  236;  Grlffln  v.  Seymour  (Colo.  App.)  63 
Pfic.  809.  The  mining  company  opened  an 
account  with  the  hardware  company  for  ma- 
terials for  operating  and  developing  Its  mine. 
It  was  an  open  account,  and  materials  were 
ordered  and  furnished  on  demand,  and  the 
account  could  be  terminated  by  either  party 
at  pleasure.  Under  the  statute  and  decisions 
of  this  court  the  hardware  company  had  a 
Hen  upon  the  mine  for  the  materials  furnish- 
ed upon  the  facts  as  found  by  the  court 
Any  other  construction  based  upon  the  facts 
found  would  tend  to  render  the  rights  of 
those  furnishing  material  and  labor  uncer- 
tain and  insecure,  and  the  tendency  would 
be  to  unsettle  the  practice  with  reference  to 


Hens,  and  greatly  Impair  and  interrupt  busi- 
ness dealings  arising  under  the  lien  laws  of 
the  state. 

The  appeal  of  the  receiver,  A.  T.  Moon, 
was  not  before  this  court  upon  this  hearing, 
because  his  appeal  had  not  been  perfected 
under  the  rules  of  this  court  Both  actions, 
which  were  heard  together,  are  held  deter- 
mined by  this  decision. 

The  decree  of  the  district  court  is  afflrmed* 
with  costs 

BARTCH,  concurs.  BASEIN,  dis- 
sents. 


(»  utab.  tf> 

OORPOBATION  OF  THE  MEMBERS  OF 
THE  CHURCH  OF  JESUS  CSIRIST  OF 
LATTER-DAT  SAINTS  t.  WATSON. 

(Supreme  Court  of  Utah.  July  8.  1902.) 

HEARSAY  —  SBLF-8BRVINO  DBCI^RATIONS  — 
RES  OBSTwCl  —  DECLARATIONS  AGAINSr  IN- 
TEREST—VOID  DEED-FAILURE  TO  GOUPLT 
WITH  AORBBHBNT  TO  SECURE  LIFE  BSTATB. 

1.  As  agaiDst  plaintiff  in  ej'ectment,  claiming 
under  deed  from  C.  against  his  wife's  daughter, 
claiming  as  her  heir,  statements  of  the  wife, 
who  was  not  a  iwrty  to  the  suit  or  deed,  made 
after  executiou  of  the  deed,  and  not  in  plain- 
tiff's presence,  narrating  the  circumstances  of 
the  execution,  to  show  uudue  influeuce^  are  not 
aduiissibte,  being  self-serving  declarations  and 
hearsny. 

2.  Where  plaintiff  in  ejectment  claims  under 
deed  from  C,  aud  defendant  claims  as  heir  of 
C.'s  wife,  and  that  the  deed  was  void  for  un- 
due influence,  testimony  of  J.,  attorney  for  P., 
representative  of  plaintiff,  as  to  coDversation 
between  C,  his  wife,  P.,  and  J.  with  reference 
to  the  conveyance,  is  admissible  against  defend- 
ant as  part  of  the  res  ^estie,  ana  as  a  declara- 
tion of  tho  parties  against  interest, 

3.  Two  days  Isefore  death  of  O.,  who,  having 
no  children  or  heirs,  had  married  a  widow  with 
children.  P..  a  friend  and  bishop  of  his  church, 
called  on  him,  and  asked  what  disposition  he 
desired  to  make  of  his  property.  He  replied 
that  he  wanted  to  give  it  to  the  church*  and 
his  wife,  who  was  present,  being  aslied  by  P. 
what  she  had  to  say,  replied  that  it  was  satis- 
factory, provided  she  had  the  use  of  the  prop- 
erty for  fife;  and  this  was  assented.  The  next 
da;^,  having  in  the  meantime  tieen  subject  to 
visitations  and  advice  of  his  wife  and  her  chil- 
dren, who  lived  with  him,  be,  baring  heard  read 
tbe  obsoiate  deed  of  the  property  to  the  church, 
prepared  by  P.'s  attorney,  signed  it  in  the 
presence  of  his  wife,  who  assented  to  it  with 
the  understanding  that  she  was  to  have  the 
right  to  the  property  for  life.  Held,  that  right 
to  the  property  for  life  never  having  been  se- 
cured to  her  as  contemplated  hj  the  agreement, 
which  was  based  on  the  consideration  of  the 
deed,  but  she,  after  being  permitted  to  reside 
thereon  for  sevn-al  years,  navlng  been  required 
to  take  a  lease  of  the  property  for  f  1  per  year, 
tbe  deed  was  void. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; W.  a  Hall,  Judge. 

Action  by  the  corporation  of  the  members 
of  tlie  Church  of  Jesus  Obrist  of  LatterDay 
Saints  residing  in  the  Fifteenth  ecclesiastical 
ward  of  Salt  Lake,  stake  of  SSion,  against 
G^en  WatSQn.  Judgmmt  tfir  plalntlfF,  and 
defendant  appeals.  Reversed. 

P.  S.  Truman,  for  appellont.  F.  S.  Rich- 
ards and  J.  T.  Richards,  for  respondent 
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MINER,  C.  J.  This  action  of  ejectment 
was  brought  by  tlie  respondent  to  recover  the 
possession  of  the  premises  in  question.  The 
record  shows  that  In  April,  1886,  George 
Chatfield,  of  the  age  of  67  years,  without 
children  or  heirs,  married  Martha  Sandal,  a 
widow  lady  of  about  60  yeai's,  who  had  three 
children  living.  After  such  marriage,  the 
parties  continued  to  reside  together  in  a 
small  dwelling  bouse  owned  by  Chatfield,  the 
premises  In  question,  uutil  August  4,  1886, 
when  Ohatfleld  died  intestate.  Helen  Wat- 
son, the  defendant  here,  was  the  daughter 
of  Martha  Sandal  by  her  former  husband, 
and  resided  with  her  mother  on  the  prem- 
ises in  question  until  the  latter's  death  In 
1899,  and  has  since  resided  there.  Chatfleld 
had  always  been  a  man  in  good  health,  clear 
mind,  and  of  decided  opinions.  For  about 
two  weeks  prior  to  his  death  he  had  been 
sick  in  body,  and,  for  a  day  or  two  prior 
to  his  death,  confined  In  bed.  The  testimony 
shows  that  be  was  sane  and  mentally  ca- 
pable of  transacting  busings  up  to  the  time 
of  bis  death.  Chatfield  was  a  member  and 
believer  in  the  doctrines  of  the  Church  of 
Jesns  Ohrlst  of  Latter-Day  Saints,  and 
Joseph  Pollard  was  the  resident  bishop  of 
the  same  church  and  ward  In  which  Chat- 
fleld lived,  and  they  had  been  old  acquain- 
tances, friends,  and  frequent  visitors.  Bishop 
Pollard  died  several  years  prior  to  the  time 
of  the  trial.  Martha  Sandal  Chatfield.  the 
widow,  died  in  1899.  During  Chatfield's 
sickness,  about  a  day  or  two  prior  to  his 
death,  Bishop  Pollard  and  N.  V.  Jones,  his 
counselor,  called  upon  Chatfleld,  and  while 
there,  and  after  talking  of  Chatfield's  death 
and  other  minor  matters,  Bishop  Pollard 
asked  Chatfield  what  disposition  he  desired 
to  make  of  his  property.  Cliatfleld  replied 
that  he  wanted  to  give  it  to  the  Fifteenth 
ward,  meaning  the  respondent.  At  this  time 
his  wife,  Martha  Chatfleld,  was  present,  and 
heard  all  the  conversation.  Bishop  Pollard 
then  turned  to  Mrs.  Chatfleld,  and  asked  her 
what  she  had  to  say.  Mrs.  Chatfield  replied 
that  It  was  satisfactory  to  her,  provided 
that  she  had  the  use  of  the  property  during 
her  lifetime.  This  was  assented  to.  There- 
after Mr.  Jones  drew  a  deed  conveying  the 
premises  to  the  respondent  corporation,  and 
the  next  day  Bishop  Pollard,  N.  V.  Jones, 
and  Geo.  M.  Cannon  retm'ned  to  Mr.  Chat? 
field's  house,  and  Mr.  Cannon  read  the  deed 
in  question  to  the  latter  carefully,  and  fully 
explained  its  contents  to  him.  Mr.  Chat- 
fleld was  satisfied  with  It,  was  desirous  of 
signing  It  after  It  was  read  over  to  him, 
which  he  did  by  making  his  mark  and  ac- 
knowledging It  Mrs.  Chatfield  was  present 
at  their  own  home  wlien  the  deed  was 
executed,  and  assented  to  it.  bat  with  the 
understanding  that  she  was  to  hare  a  life 
lease  and  the  use  and  right  to  live  upon  the 
property  as  long  as  she  lived.  Geo.  M.  Can- 
non, N,  V.  Jones,  £.  W.  Parry,  who  were 
present  at  the  time  of  the  execution  of  the 


deed,  testified,  in  substance,  that  Chatfleld 
was  of  sound  mind  and  memory  at  the  tkne 
of  the  conversation  and  execution  of  the  deed 
to  the  respondent.  No  inducements  or  im- 
proper influences  appeared  to  have  been  used 
in  any  outward  manner  to  procure  the  execu- 
tion of  the  paper  In  question,  so  far  as  the 
record  presents  the  fact,  except  as  hereinafter 
stated.  The  testimony  of  the  appellant  and 
her  sister,  Mrs.  Giles,  does  not  show  the  In- 
competency of  Mr.  Chatfield  to  make  a  con- 
tract at  the  time  the  deed  was  made,  but 
tends  to  show  that  In  his  weak  condition  of 
body  he  could  be  more  easily  Influenced  and 
controlled  by  those  In  whom  he  had  con- 
fidence than  when  in  good  health.  At  the 
time,  and  before  the  execution  of  the  deed. 
Mr.  Chatfleld  was  in  his  own  home,  sur- 
rounded by  his  wife  and  her  daughters,  and 
was  free  to  consult  with  them  or  others  who 
visited  them  concerning  his  proper^  and 
business  affairs.  So  far  as  appears,  no  pri- 
vate Interview  was  had  between  the  bislu^ 
and  Mr.  Chatfleld  in  the  absence  of  his  wife, 
nor  is  there  any  evidence  to  show  affirmative- 
ly that  Bishop  Pollard  exercised  any  Im- 
proper influence  over  him  because  of  the  ex- 
istence of  any  confldential  relationship  be- 
tween them  as  bishop  land  member  of  the 
church  society  in  question.  After  Chatfield's 
death,  Mrs.  Chatfield  remained  In  possession 
of  the  bouse  and  lot  as  sole  occupant  until 
1894,  without  paying  rent.  About  the  year 
1894,  for  the  assumed  purpose  of  adjosUng 
the  titie,  so  that  adverse  claim  should  not 
arise  in  favor  of  the  heirs,  the  plaintiff  ex- 
ecuted to  Mrs.  Chatfield  a  lease  of  the  prem- 
ises during  her  life  at  a  yearly  rental  of  $1, 
which  lease  was  signed  by  Mrs.  Chatfield. 
and  rent  was  .thereafter  demanded  by  the 
corporation  and  paid  by  her  for  three  or  four 
years  prior  to  her  death  In  1899,  when  she 
ceased  to  pay  rent  Aft^  Mrs.  Chatfield's 
death,  this  suit  was  commenced,  by  the  plain- 
tiff and  respondent,  against  the  appellant, 
the  daughter  of  Mrs.  Chatfleld,  to  recover 
possession  of  the  premises  in  qnesUon.  The 
defradant  resisted  the  plaintiff  In  obtaining 
the  possession  of  such  property  on  the  ground 
that  the  plaintiff  obtained  the  same  by  undue 
influence  asserted  npon  the  grantor  of  the 
premises,  George  Chatfleld,  while  he  waa  In 
such  a  condition,  mentally  and  physically,  as 
to  render  him  In  an  unfit  condition  to  trans- 
fer the  property,  and  such  undue  Influence 
was  exercised  by  his  spiritual  adviser,  Bishop 
Pollard,  who  was  the  bish<^  of  the  stake 
of  ZIon,  In  which  said  Chatfield  was  living; 
and  that  the  said  Mrs.  Chatfleld  never  had 
any  independent  advice,  but,  relying  upon 
the  statement  made  to  her  by  Bishop  Pol- 
lard, the  bishop  of  said  ward,  she  was  In- 
duced to  take  a  lease  giving  her  a  Ute  ten- 
ancy In  the  premises;  otherwise,  she  wonld 
not  be  permitted  to  reside  there  any  longer. 
That  George  Chatfield  and  his  wife  were 
old  and  Infirm;  firm  believers  In  the  tenets 
of  the  faith' of  the  Ghurdi  oC  I«atter-I>aj' 
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S&iata,  and  tbat,  by  reaaon  of  the  condition 
that  Mr.  Ghatfield  was  then  hi,  the  deed  was 
void,  and  ehonld  be  amiulled  by  the  court 
The  court  made  flndhigB  of  fact  and  conclu- 
sion* of  law  and  decree  in  favor  of  plahitilC 

1.  The  afipellont.  to  maintain  hor  defense, 
aon^t  to  show  tlie  conversation  between 
Un.  Lewis,  a  dauflbter  of  BCrs.  Obatfleld* 
and  Mrs.  Chatfleld  In  her  lifetime,  at  a  time 
subsequent  to  the  date  ct  tbe  execution  of 
the-deed  by  GbatOeld  to  the  respondent,  when 
no  one  r^jtresenting  the  respondent  was  pres- 
ent This  testlmcmy  was  clearly  hearsay 
and  Inadmissible  as  evidence.  The  declara- 
tion of  Mrs.  Chatfleld  cxmcemlng  the  deed 
and  the  pn^>arty  was  inadmissible.  In  1SS6, 
a  wife  was  no^  undor  the  statute^  a  neces- 
sary party  to  a  ctrnveyance  oC  land  by  tlie 
husband.  A  husband  could  at  this  time  con- 
vey his  propOTty  witliont  joining  his  wife. 
Hie  testimony  sought  was  self-serving  na]> 
i-ati<ni8  of  past  transactions  by  one  not  a 
party  to  a  deed  or  suit,  whm  other  parties 
In  interest  were  absent 

2.  Hie  appellant  also  objects  to  the  testi- 
mony of  N.  V.  Jones  wherein  he  relates  the 
conversations  between  Mrs.  and  Mr.  Ghat 
field.  Bishop  F<dlard,  and  bhnself  with  ref- 
erence to  the  eonvcymnee  of  land  to  respond- 
■ent  The  admission  of  this  testtaumy  was 
proper  because  the  appellant  was  claiming 
title  as  heir  of  Mrs.  Chatfleld,  and  as  an 
admission  <tf  the  predecessor  in  intoest  of 
the  appellant  against  her  own  interest  when 
all  the  parties  Interested  were  present  <uid 
at  a  time  when  the  deed  was  executed.  The 
conronation  was  admissible  in  evidence  as 
a  declaration  of  the  parties  against  their  own 
int^est  and  as  a  part  of  fba  res  geste,  and 
because  It  does  not  appear  tiiat  any  excep- 
tion was  taken  to  the  admission  of  the  testi- 
mony,  a  to  the  refusal  ct  the  court  to  strike 
it  out 

8.  Among  others,  the  court  made  the  fol- 
lowing finding,  wbivh  the  appellant  contends 
was  not  supported  by  tbe  evidence,  and  tbat 
ft  Is  not  sufficient  to  support  the  decree: 
*'(13)  l^t  the  said  George  OhatfleUi  was  of 
a  kind  and  loving  disposition  to  his  family, 
and  died  leaving  practiodly  no  ^perty  for 
the  care,  support,  and  future  welfare  of  bis 
said  wife  and  family,  except  that  It  appears 
tbat  the  atOA  Martha  S.  Chatfleld  was  to  have 
a  life  Interest  in  the  pzoperty  described  in  the 
plalntifTs  amended  complaint;  but  it  does  not 
appear  fmn  the  evidence  tbat  this  was 
caused  by  reason  of  Joseph  Follard,  any 
ofha  penKm,  taking  the  said  George  Chat- 
fleld away  from  his  home  or  family,  and 
causing  hbn  to  execute  said  ot  any  deed, 
^ther  while  In  a  dying  condition  or  othei^ 
wise."  It  is  said  tn  Boss  v.  Conway,  92  Cal. 
632,  2S  Pac  786;  **The  rule  Is  inflexible  tbat 
iv>  one  who  holds  a  confidential  relation  to- 
wards another  shall  take  advantage  of  that 
Telation  in  f avcv  of  hffnself,  or  detd  with  the 
other  upon  terms  of  his  own  matclng.  That 
In  every  such  transaction  between  persons . 


standing  In  that  relation,  the  law  will  pre- 
sume that  be  who  held  an  Influence  over  the 
other  exercised  It  unduly  to  his  own  ad- 
vantage, or.  In  tha  words  of  Lord  Langdale 
hi  Casbome  v.  Barsham.  2  Beav.  IS,  'The 
Inequality  between  the  transacting  parties  Is 
so  great  that  without  prool  of  the  exercise 
of  power  b^nd  that  which  may  be  infrared 
from  the  nature  of  tbe  transaction  Itself, 
this  court  wUl  Impute  an  exercise  of  undue 
Influence.'  Tbat  the  transaction  wlU  not  be 
ujrfi^  unless  It  shall  be  shovrn  that  such 
other  had  lndep«ident  advice,  and  that  his 
act  was  not  only  the  result  of  his  own  voli- 
tion, but  that  he  both  understood  the  act  be 
was  doing  and  comprehended  Its  result  and 
efllect  The  rule  finds  Its  application  with 
peculiar  force  In  a  case  where  tbe  ettect  of 
tbe  transaction  Is  to  divert  an  estate  from 
those  who,  by  the  Hes  of  nature,  would  be 
its  natural  recipients,  to  the  person  by  whose 
Influraice  the  divasUm  is  madc^  whetiier  such 
diversion  be  for  his  own  prasonal  advantage 
or  for  the  advantage  of  some  Interest  of 
which  he  is  the  representative."  This  is  tbe 
prevailing  doctrine,  and  Is  applicable  to  cases 
wherein  the  effect  of  a  transaction  Is  to  be- 
stow or  transfrar  an  estate  frwn  the  posses- 
sion of  the  heir  m  Its  natural  recipients  to 
those  for  whose  personal  advantage  the  un- 
natural disposition  Is  made.  Any  dealings 
by  a  splrltnal  advlsw  with  cme  who  is  with- 
out Independent  advice,  and  Is  about  to  die, 
axtd  whose  mind  Is  Impaired  by  a  phyrical 
weakness,  by  which  the  adviser  receives  any 
advantage  in  the  transaction  b^een  them, 
vrlU  be  s^  aside  as  being  ccmtrary  to  the 
prindples  of  equity,  whether  tbe  ben^t  ac- 
crues to  the  qilritual  adviser  or  to  some 
other  poson  who  may  have  bectune  the  ben- 
eficiary thxough  such  hifluence.  Norton  v. 
Belly,  2  Bden,  286;  Hugealn  v.  Baseiey,  14 
Ves.  273;  Thompscm  v.  H^eman,  4  Dru.  ft 
War.  2»1;  Dent  v.  Bennett  4  Mylne  &  C. 
209;  In  re  Welsh,  1  Bedf.  Sur.  216;  Bich- 
mond's  Appeal.  SO  Conn.  226.  22  Aa  82,  21 
Am.  St  Bep.  85;  Ford  v.  Homeasy,  70  Mo. 
680;  Pironl  v.  Corrlgan,  47  N.  J.  Eq.  186,  20 
Atl.  218;  Connor  v.  Stanley,  72  Cal.  666,  14 
Fa&  806^  1  Am.  St  Bep.  81;  1  BIgelow, 
Fraud,  352;  Story,  Eq.  Jur.  {  811;  Darilng- 
ton's  Appeal,  86  Pa.  K12,  27  Am.  Btqp.  726; 
MoOTe  V.  Glymer,  12  Ma  App.  12;  Odell  v. 
Moss,  130  Gal.  352,  62  Pac.  666;  Anderson  t. 
Taylor,  37  N.  O.  420,  88  Am.  Z>ec  688;  Boss 
V.  Conway  (CaL)  28  Pac  785;  Boyd  v.  De 
La  Montagnle,  78  N.  Y.  49a  20  Am.  Bep.  197. 

It  appears  from  the  testimony  and  from  the 
findings  in  this  case  that  at  tiie  time  in  ques- 
tlm  tbe  grantor  was  a  man  of  sound  mind. 
His  wife  was  called  Jn  consultation  at  and 
■before  the  deed  was  executed,  and  she  as- 
sented to  the  disposition  he  proposed  to  make, 
subject  to  her  right  to  a  life  estate  in  the 
property.  Ho  change  of  purpose  oa  his  part 
was  manifest  He  was  not  sought  secretly 
and  alone,  and  induced  to  make  the  deed,  but 
at  the  time  of  Qie  whole  transaction  was  at- 
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tended  hj  13b  wtSe,  -wbo  at  fluit  time  and  sab- 
wquentily  aeaented  to.  and  concnrred  In,  the 
dlspoeltlon  proposed  to  tie  madei  The  etall- 
dren  of  tibe  wife  wa«  IlTlng  In  Oie  same 
bonse,  and  had  accees  to  blm  and  he  to  than. 
He  was  at  all  ttanea  between  the  time  of  hla 
first  declaration  to  ttie  bishop  that  be  pro* 
posed  to  gire  the  propeitj  to  the  diurdi  s»- 
detr,  and  the  day  fbllowlng,  when  the  deed 
was  execnted,  subject  to  the  Tlaltatlon  and 
advice  of  his  wife  and  her  family.  The  mg- 
genaon  as  to  whom  be  woold  give  his  prop* 
erty  first  came  from  the  gnntae.  He  aftov 
wards.  In  the  presence  of  his  mit%,  heard  the 
deed  read,  and  assented  to  It;  signed  and 
acknowledged  It  In  the  light  of  all  Oiese  dr- 
eamitances,  no  serions  dUScnlty  arises  In  rec- 
onciling the  flodlngs  to  the  teets  except  with 
lefference  to  the  thirteenth  findlnR  end  tin 
f&llure  on  the  part  of  the  grantee  to  dellrer 
ttie  life  estate  to  the  widow  rellered  from  an 
burdens.  It  will  be  remembered  that  the 
bishop  and  tlie  grantmr  were  Menda  The  re- 
latloDshlp  existing  between  tbem  was  oonfl- 
dentlaL  The  Influence  of  a  spiritual  adTiser 
over  one  wbo  la  about  to  die  is  held  to  be 
one  of  the  most  powerful  that  can  be  exer- 
cised over  tbe  human  mind  when  Impaired 
by  physical  weaknesa.  The  blstu^  doubtleaa 
Intended  to  do  as  the  grantor  Intended  should 
be  done;  but  he  fafled  to  carry  out  the  agree- 
ment made.  So  strong  was  the  confidence  of 
the  grantw  that  the  agreed  course  would  be 
pursued  with  reference  to  the  property  that 
he  executed  an  absolute  deed  of  his  property 
to  the  Fifteenth  ward  corporation  without 
reaerrlng  such  life  interest,  or  requiring  In 
adTance  the  execution  or  delivery  of  the  deed 
to  the  wife  of  the  agreed  life  Interest  in  the 
pr(q>«*ty  so  conveyed.  In  this  respect  the 
thirteenth  and  other  findings  on  that  subject 
are  not  supported  by  the  evidence,  and  the 
decree  has  no  scqppMt  from  the  evidence. 
The  undisputed  evidence  shows  that  the  vrlfe 
and  hnsband  aaaented  to  the  conveyance  of 
ths  property  to  the  Fifteenth  ward,  with  the 
distinct  understanding  that  the  vrlfe  should 
have  and  retain  a  life  estate  In  the  property. 
While  the  grantor  conveyed  the  whole  estato 
to  the  Plfteentb  ward,  no  reservation  of  a 
life  estate  therein  waa  had  to  the  wife,  nor 
was  any  eucb  title  CMiv^ed  to  her.  It  Is 
true  that  the  widow  was  permitted  to  reside 
on  the  premises  for  several  years  without  pay- 
ing rent,  but  this  was  simply  an  act  ot  suf- 
ferance, without  any  accompanying  title  to 
the  propoty  in  the  widow.  The  cbtirch  cor- 
poration could  only  speak  1^  Its  written  dec- 
larations and  official  acto  and  deeds.  When 
the  deed  was  delivered  the  legal  title  passed 
to  the  Fifteenth  ward  corpm-atlon,  and  the 
wife  had  lost  her  totvest,  except  as  the  ward 
might  grant  her  a  rlgbt  for  a  time,  subject 
to  be  annulled  at  will.  But  before  the  ex- 
Iriratlon  of  sevoi  years  the  ward  required 
Oat  she  execute  and  accept  a  lease  upon  the 
property  during  her  life,  and  pay  gl  per  year 
tturafw.  She  accepted  the  lease  as  a  condi- 


tion of  ber  rlgfat  to  remain  la  possession  of 
the  premises,  and  paid  the  stipulated  rent 
for  several  years  thereafter,  and  protwbly  un- 
til aba  was  sdvlsed  of  her  legal  righto  hi  tiie 
premises^  The  stlpidsted  life  estete  prom- 
ised the  widow  at  tiie  tilme  On  deed  waa  exe- 
cuted vras  never  conveyed  to  her  by  deed,  oar 
vera  ber  rlChta  no  attempted  to  be  given  tier 
by  her  husband  as  a  part  of  the  undostaDdr- 
tog  and  conaideratlOB  for  the  contract  re- 
served In  the  deed  or  other  writbq;  for  ber 
benefit  Whatever  tt^t  she  thowfter  ob- 
tained WM  amrded  ber  not  by  her  husband** 
bounty,  but  by  a  contract  or  lease  Imposed 
upon  her,  wherdiy  she  was  requlrsd  to  pay  » 
stipulated  sum  annually  In  order  to  retato  flie 
right  to  the  pn^erty  her  bnSband  gave  ber 
during  ber  life.  While  tiie  grantee  to  tb» 
deed  pomltted  bar  to  reside  w  the  property 
few  a  ttane  without  paying  rent  it  hdd  flu 
absolute  fee  titles  and  the  widow  had  no  legal 
Interest  therein,  exc^  that  she  acquired  by 
pnrcbase  under  the  leas&  This  was  not  In 
conformity  with  the  agreement  made  when 
the  deed  wai  executed,  and  was  a  violation 
of  the  understaodtng  and  compact  made  by 
the  parties,  based  upon  the  conslderatloa  of 
the  deed  to  the  respond^t  to  which  the  as- 
sent of  the  wife  and  the  hnSband  was  idi- 
talned  with  the  expectatlan  that  the  lUe  ta- 
terest  would  be  cmiveyed  or  reserved  to  the 
wife  without  the  exaction,  of  another  or  fur^ 
tha>  consideration  for  the  continuance  ot  thei 
agreed  life  estate  hi  the  wife.  While  It  may 
have  been  the  Intention  of  the  grantee  and 
Its  officers  to  carry  out  the  terms  of  the  coin 
tract  It  la  evident  teat  throng  oversight, 
overconfldenee,  undue  Influence,  mlstefce.  or 
otherwise,  the  purposes  of  the  grantor  and  Ua 
wife  were  not  obso^ed  In  this  respect  Th« 
contract  being  executed  for  the  t>aieflt  ot  one 
party,  should  also  have  been  execnted  tar  the 
benefit  of  the  other  party,  in  conformity  wttti 
the  agreemoit  If  tt  waa  safe  to  rest  In  parol 
for  one  party,  tt  was  equally  safe  for  the 
other.  The  findings  and  decree  v^tm  this  sub- 
ject are  not  In  our  opinion,  supported  by  the 
evidence,  but  are  contrary  to  the  facto  and 
legal  presumptions  arising  to  soch  caeea,  as 
herettrfwe  tfqiressed. 

The  case  should  t»e  remanded  to  the  dis- 
trict court  with  toatmctlons  to  set  aside  the 
findings,  vacate  and  revoae  tiw  jodgment  anA 
decree,  and  to  grant  a  new  trIaL 

BASKIK  and  BABTCH,  JJ^  eawA 


(8  Idaho,  S14) 

DEEDS  V.  STEPHENS. 

(Supreme  Coart  of  Idaho.    Jane  11.  180l.> 

■FBCIFIO  PERFORMANCE— ORAL  AORBBMBNT 
—PART  PBRFORMANGS— OAHAfiBS. 

1.  An  oral  agreement  to  lease  real  estate 
for  a  term  »ceedh)g  oDe  jear  may  be  enfWeed, 
where  the  evidence  shows  part  performancab 

3.  Where  the  erldeaee  discloses  pan  pa- 

V 1  iM  Truoam,  fltttaU  et  vaL  R  CeaL  Dig.  | 


Digitized  by  Google 


Idaho)  DEEDS  t.  ST£FHEN&  535 


formaoce  hy  all  the  parties  to  tlie  agreement, 
It  reinoTos  the  bar  of  the  statute  of  frauds, 
aud  ma;  be  enforced  in  a  coart  of  egai^. 

'A.  In  a  suit  (or  specific  performauce  of  an 
oral  a^eomcut,  any  damages  properly  pleaded 
and  proved  should  be  nasesaea  by  the  eoiirt, 
if  warranted. 

iSyllabna  by  the  Court) 

Appeal  from  dlBtrict  court.  Ha  Perce  coun- 
ty; E.  C.  Steele.  Jndge. 

Action  by  Kate  Deeds  against  Lottie 
Stephens.  Judgment  for  plaintiff,  and  dft- 
fendant  appeals.  ReTersed. 

I.  N.  Smith,  for  appellant.  McFarland  & 
McFarland,  for  respondent. 

STOCKSLAGER,  J.  This  case  is  here  on 
appeal  from  a  judgment  of  the  district  court 
of  Xez  Perce  county.  The  amended  com- 
plaint alleges  that  plalutiS  Is  the  owner  In 
fee  of  lots  11  and  12,  block  29,  of  the  city 
of  Lewlston,  together  with  buildings  and  im- 
provements, known  as  the  "Isaman  Build- 
ing"; that  about  the  1st  of  September,  1000, 
there  was  upon  said  premises  a  three-story 
lirick  building,  and  that  on  or  atiout  that 
date  S.  G.  Isaman,  plaintUI's  grantor,  who 
was  then  the  owner  of  said  building,  leased 
and  let  all  of  the  second  and  third  floors  of 
said  building  and  that  portion  of  the  cellar 
contalniug  the  heating  apparatus  to  one 
Woodward,  until  the  Ist  day  of  January, 
1902;  afterwards  said  Woodward  subleased 
and  sublet  said  second  and  third  floors  and 
that  portion  of  the  cellar  containing  the  heat- 
ing apparatus  to  the  defendant  herein,  and 
the  defendant  now  occupies  the  same  and  re- 
sides therein;  that  since  plaintiff  has  been  the 
owner  of  said  premises,  during  the  year  1001, 
slm  has  built  and  constructed  an  addition  or 
annex  to  the  rear  of  said  building,  consisting 
of  three  floors,  with  the  knowledge  and  con- 
sent of  said  Woodwai-d  and  defendant;  that 
plaintiff  erected  and  constructed  said  addi- 
tion or  annex  for  the  purpose  of  renting  and 
leasing  the  same  for  hotel  purposes,  and  had 
negotiated  and  is  now  .  negotiating  with  a 
tenant  to  rent  and  lease  the  same;  that  de- 
fendant has  no  right,  title,  claim,  or  demand 
in  or  to  any  portion  or  part  of  said  addition 
or  annex,  or  the  possession  thereof,  and  has 
never  bad  any  right,  title,  claim,  or  demand 
to  the  same,  or  the  possession  thereof;  and 
tliat  plaintiff  has  ever  since  the  construction 
thereof  been  In  possession,  and  entitled  to 
the  possession,  of  the  same,  and  every  part 
thereof,  and  still  Is  tn  possession  and  entitled 
to  the  possession  the  same.  Then  fal- 
lows an  allegation  that  defendant  threatens 
to  move  her  goods,  furniture,  etc..  Into  said 
addition,  and  will  use,  occupy  and  hold  the 
same,  exclude  plaintiff,  her  agents,  etc.,  and 
will  not  permit  plaintiff  to  lease  any  part 
thereof;  that  defendant  has  proceeded  and  is 
proceeding  to  carry  out  her  tlircats;  that  on 
the  IGth  day  of  July,  1901,  she  refused  to  per- 
mit plaintiff's  attorneys  and  agents  to  enter 
said  -idditlon  or  annex,  and  on  said  day 
wrongfully  and  unlawfully  broke  through 


and  Into  the  same,  and  broke  down  partitions, 
broke  open  doors  leading  to  the  same,  moved 
goods  and  fnrnltnre  therein,  and  has  pro- 
ceeded to  tack  down  carpets  and  drive  nails 
and  tacka  Into  the  floors  and  walls  of  said 
addition,  and  otlierwlse  Injured  the  addition, 
etc.,  and  committed  waste  therein  and  upon; 
that,  unless  restrained  by  order  of  the  court, 
defendant  will  prevent  any  tenant  of  plain- 
tiff from  occupying  the  premises,  and  will 
herself  move  her  bousehold  goods  therein, 
and  occupy  and  withhold  same  from  plaintiff, 
and  win  compel  plaintiff  to  inatltnte  an  ac- 
tion for  the  possession,  and  wIU  continue  to 
break  down  doors  and  nail  down  carpets, 
and  will  prevent  plaintiff  from  renting  the 
same,  deprive  plaintiff  of  the  rents,  aud 
thereby  cause  plaintiff  great  and  irreinirable 
domagefl,  Injury,  and  loss;  that,  as  long  as 
defendant  continues  her  said  acts  and  threats, 
plaintiff  will  be  unable  to  place  a  tenant  In 
possession  of  said  annex,  etc. ;  that  defendant 
is  insolvent,  and  cannot  respond  in  damages 
In  any  sum  plaintiff  may  recover;  that  such 
damages  are  such  as  are  impossible  to  calcu- 
late. Thea  follows  prayer  for  judgment; 
that  defendant  be  enjoined  from  entei'lng  In 
or  upon  sold  annex,  and  be  restrained  from 
In  any  manner  Interfering  with  the  plaintiff's 
right  to  the  possession  and  occupancy  there- 
of, etc.  The  answer  admits  the  allegation 
of  ownership  of  the  property  In  dispute  In 
the  plaintiff;  admits  that  improvements  have 
been  made  on  the  premises,  but  denies  that 
they  have  ever  been  completed;  denies  that 
Woodward  sublet  or  subleased  the  prendaes 
to  defendant,  but  avers  that  he  assigned  the 
lease  to  defendant,  and  ^t  she  now  occupies 
the  premises,  etc.  Each  and  all  of  the  other 
allegations  of  the  cony)laInt  are  denied.  Af- 
flrmativdy,  the  defendant  alleges  that  here- 
tofore S.  O.  Isaman  was  the  owner  of  the 
premises  dracrlbed,  and  the  Improvements 
thereon;  that  while  he  was  such  owner,  and 
on  October  1,  1000.  he  leased  to  one  Wood- 
ward the  second  and  third  floors,  part  of  the 
cellarway,  and  the  heating  apparatus  there- 
for; thereafter  said.  Woodward,  with  the 
knowledge  and  consent  of  said  Isaman,  as- 
signed said  lease  to  defendant,  who  took 
possession,  and  since  said  time  has  been,  and 
now  is,  entitled  to  the  possession  thereof; 
that,  after  defendant  entered  Into  the  quiet 
and  peaceable  possession  of  said  premises, 
said  Isaman  transferred  the  premises  to  the 
plaintiff,  who  Is  a  sister  of  Isaman;  that, 
after  defendant  took  possession  of  said 
premises,  she  carried  on  the  business  of  run- 
ning a  lodging  bouse,  for  which  the  premises 
and  buildings  thereof  were  designed,  con- 
structed, and  used;  that  the  trade  and  traflSc 
of  such  place,  which  is  known  as  the  "Grand 
Hotel,"  largely  Increased;  and  that  the  same 
became  and  was  inadequate  to  meet  the 
growing  demands  of  defendant's  increasing 
business;  that  thereafter  the  said  Isaman, 
acting  for  plaintift  and  this  defendant,  be- 
gan negotiations  for  the  enlargement  and  im- 
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prorement  of,  and  alteration  ot,  eald  demised 
biillding;  said  plaintiff,  througb  her  agent, 
Isaman,  represented  that  the  lands  and 
premises  stood  in  the  name  of  his  sister,  and 
that  he  had  transferred  them  to  her  to  pro- 
tect himself  from  certain  litigation  then  pend- 
ing against  him,  and  that  said  transfer  was 
to  enable  him  to  do  business  In  the  name  of 
his  slater,  and  that  be  still  did  business  rela- 
tive to  the  said  premlsea  for  bis  sister,  and 
bad  control  and  management  thereof,  and 
full,  complete,  and  lawful  power  and  au- 
thority from  her  so  to  do;  that,  after  the 
transfer  of  the  premises  from  Isaman  to 
plulntiff,  defendant  attorned  to  plalntiCt,  and 
paid  rent  to  her  through  her  agent,  S.  G. 
Isaman,  and  that  the  plaintiff,  acting 
through  her  said  agent,  aclmowledged  the 
tenancy  of  defendant  in  and  to  the  demised 
premises,  etc.  Then  follows  an  allegation 
that  plaintiff,  acting  through  ber  agent,  Isa- 
man, and  defendant  entered  Into  an  agree- 
ment relative  to  the  enlargement  and  Im- 
provement of  the  Grand  Hotel,  by  which 
plaintiff,  through  her  agent,  sought  to,  and 
did,  obtain  permission  of  defendant  to  exca- 
vate rock  and  earth  immediately  back  of  the 
Iiotel  for  the  purpose  of  erecting  a  large  ad- 
dition thereto,  which  was  to  be  constructed, 
and  to  be  a  part  of  the  hotel;  further,  sought 
to  alter  and  enlarge  the  stairway  in  the  part 
occupied  1^  defendant,  to  enlarge  and  widen 
the  skylight,  and  make  divers  and  other 
ImproTements;  make  proper  hallway  connec- 
tions In  said  Grand  Hotel,  and  thence  Into 
and  connecting  with  said  addition,  by  cutting 
out  one  room  from  the  Grand  Hotel,  as  then 
standing,  and  converting  the  same  into  a 
hallway;  to  imin^Te  the  sewer  swvice,  heat 
service,  and  lighting  of  said  hotel;  and  to  so 
constrnct  the  same  tiiat  the  entire  building, 
as  improved,  would  have  an  entire  continu- 
ance and  complete  system  of  sewerage  and 
heating  therein.  Tbdit  In  order  to  effect  such 
ImproTements,  K  became  necessary  for  de- 
fendant to  give  her  consent  to  said  altera- 
tions before  plaintiff  could  make  the  same, 
and  plaintiff,  through  Uer  said  agent,  prom- 
ised and  agreed  that  If  defendant  would 
so  consent  to  said  alteration,  and  give  plain- 
tiff possession  of  such  part  of  said  hotel  as 
would  be  necessary  therefor,  plaintiff  would, 
in  consideration  thereof,  construct  the  en- 
lai^ement,  and,  f<a  defendant's  permitting 
the  mutilation  of  such  bnildlng  under  said 
lease,  that  plalndff  would  make  a  contract 
for  lease  for  said  annex  to  the  defendant, 
eititUng  her  to  possession,  occupancy,  etc., 
from  June  1,  1001,  when  it  was  agreed  the 
same  should  be  completed,  to  January  1, 
1902,  together  with  the  portion  then  occupied 
by  defendant,  at  agreed  price  of  $100  per 
month,  and  plaintiff  would  reduce  to  writing 
the  agreement  relative  to  the  leasing  there- 
of, and,  by  virtue  of  such  agreement,  lease 
to  defendant  the  entire  premises  so  enlarged 
and  Improved  for  a  period  of  10  years,  at 
stipulated  rental  of  ¥200  per  month,  which 


lease  should  contain  the  usual  covenants; 
that,  as  a  consideration  for  such  agreement, 
defendant  gave  her  consent  to,  and  permit- 
ted, plaintiff,  her  agents  and  employes  en- 
gaged upon  and  within  said  hotel,  to  freely 
use  ber  portion  of  said  premises,  and  they 
did  greatly  alter  the  Interior  of  the  demised 
premises,  to  the  detriment  of  defendant,  and 
never  completed  the  alteration  thereof, 
changed  and  never  replaced  the  sewage  sys- 
tem, and  greatly  altered  and  damaged  the 
rental  value  of  several  rooms  In  said  hotel; 
that  In  the  prosecution  of  such  work  the 
business  of  defendant  was  injured  by  the 
noises  and  dirt,  and  the  chaotic  condition  of 
her  lodging  house,  and  that  the  same  caused 
her  to  lose  patrons,  and  caused  her  great 
and  irreparable  loss  and  injury;  that  such 
chaotic  conditions  continued  from  the  com- 
mencement of  said  work  until  about  June  1^ 
1901;  that  it  was  agreed  at  the  time  of 
making  the  contract  that  said  work  should 
be  finished  by  June  1,  1901;  that  said  Isa- 
man, acting  for  and  on  behalf  of  plaintiff, 
and  as  her  agent,  induced  defendant  to  ac- 
cede to  and  permit  the  use  and  occupancy 
of  said  premises  by  plaintiff  for  the  pur- 
poses hereinbefore  alleged,  and  constantly 
stated  and  agreed  and  represented  that  said 
contract  and  agreement  relative  to  the  leas- 
ing of  said  premises  would  be  reduced  to 
writing,  and  on  the  1st  day  of  June.  1901, 
plaintiff  would  turn  over  to  defendant  the 
entire  and  unmolested  possession  of  said 
enlargement  or  addition,  and  on  Oie  Ist  of 
January,  1002,  plaintiff  would  deliver  the 
lease  to  defendant  Cor  the  entire  building. — 
defendant  'agreeing  to  pay  rent  therefor  for 
a  term  of  10  years  at  the  rate  of  $200  per 
month,— and  would  execute  to  plaintiff  a  good 
and  sufficient  bond  in  the  sum  of  $3,000, 
with  sndi  sureties  as  plaintiff  would  demand, 
for  the  faltfafnl  perftmnaace  of  the  torms 
and  covenants  In  said  lease  on  her  part,  and 
that  Mr.  TOTion  and  Fred  Woods  were 
agreed  upon  as  bondsmen,  and  they  agreed 
to  sign  such  bond;  that  defendant  has  at 
all  times  been  ready  and  willing  to  perform 
ber  part  of  said  contract;  that  plaintiff  has 
refused  to  comply  with  the  remainder  of  the 
contract,  altbough  pl^ntlff  admitted.  In  writ- 
ing, by  her  brother  and  agent,  that  said  ad- 
dition was  constructed  at  request  of  defend- 
ant; that  defendant  has  no  other  plain, 
speedy,  or  adeanate  remedy  at  law,  or  other- 
wise, for  a  redress  of  her  wrongs  or  the  en- 
forcement of  her  rfghttr  herein,  except  by  a 
decree  of  this  honorable  court  compelline 
speclQc  performance  of  said  contract  so 
agreed  upon,  and  as  alleged,  and  the  leasing 
to  her  of  the  premises  for  the  period  named, 
and  the  farther  delivering  to  her  of  the  Im- 
mediate possession  of  said  premises.  Then 
follows  prayer  for  relief  In  accordance  with 
the  answer. 

To  this  answer  and  cross  complaint,  plain- 
tiff filed  an  answer  specifically  denying  the 
allegations  of  the  affirmative  matter  set  up 
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In  defendant's  anaww  and  ctobb  complaint, 
and,  in  wbat  la  termed  "Anotba,  Further, 
and  Second  Answer,"  aayB  that  In  the  fall 
or  winter  at  1900  defendant  requested  plain- 
tiff to  erect  and  conetruct  the  annex  or  addi- 
tion herelQlwfore  described,  and  to  rait  it  to 
defendant  for  a  term  of  three  years  from  the 
ist  day  of  January.  1802.  Plaintiff,  desiring 
to  erect  and  construct  said  addition,  agreed 
to  and  with  defendant  that  plaintiff  would 
pay  defendant  930  for  any  and  aU  dam- 
ages and  inconveniences  which  the  construc- 
tion or  erection  of  said  addltitux  would  oc- 
casion the  defendant  Said  d^endant 
agreed  then  and  there  to  and  with  ^Intlff 
that  she  would  receive  the  sum  of  $30  In 
full  payment  and  satisfaction  of  any  and  all 
damages  which  would  be  occasioned  h^  hy 
the  erection  and  construction  of  said  addi- 
tion, and  would  permit  plaintiff,  without 
further  consideration,  to  erect  and  construct 
said  addition;  that  plaintiff  paid  defendant 
f20  of  said  sum,  and  tendered  the  balance; 
that  at  the  time  ot  said  agreement  defend- 
ant was  in  the  possession  of  that  portion  of 
the  premises  thwetofore  known  as  the 
*'Grand  Hotel";  that  defendant  proposed  to 
plaintiff  that,  If  she  would  complete  the  con- 
stroction  and  erection  of  said  addition,  de- 
fendant  would  rent  the  same  from  plaintiff 
from  the  1st  day  of  June,  1901.  tlU  the  Ist 
day  of  January,  1902,  and  pay  her  the  rental 
value  of  f45  per  month  in  advance,  and  coi 
the  1st  day  of  January,  1902,  rent  the  entire 
premises,  and  pay  her  therefor  the  rental 
of  $200  ptt  month  In  advance,  and  defend- 
ant then  and  there  proposed,  stated,  and 
agreed  that,  to  show  her  good  faith,  and  to 
Insure  her  that  she  would  take  said  premises 
for  at  least  three  years,  she  would  execute 
and  deliver  to  plaintiff  a  good  and  sufficient 
head  In  the  sum  of  $1,000,  with  two  good 
sureties,  conditioned  that  upon  the  comple- 
tion of  said  addition  she  would  rent  the 
same,  and  pay  therefor  $46  per  month  In 
advance  from  the  Ist  day  of  June,  1901,  In 
the  event  that  the  same  was  completed  by 
that  time,  till  the  1st  day  of  January,  1902, 
and  would  take  and  rent  said  entire  premises 
for  the  period  of  at  least  three  years  from  the 
1st  day  of  January,  1902,  at  a  monthly  rental 
of  $200  In  advance;  that  plaintiff  then  and 
there  verbally  accepted  defendant's  jHropo- 
sltion,  which  was  also  verbal,  and  thereaft- 
er, on  divers  times  prior  to  the  commence- 
ment of  this  action,  made  demand  upon  the 
defendant  for  said  $1,000  bond,  but  de- 
fendant has  wholly  failed  to  furnish  said 
bond,  although  the  delivery  of  said  bond 
was  the  primary  consideration  for  said 
agreement;  that  thereafter,  and  prior  to  the 
commencenrent  of  this  action.  It  was  agreed 
by  and  between  the  defendant  and  plain- 
tiff that  said  contract  or  agreement  should 
be  waived,  abandoned,  and  rescinded;  and 
that  the  same  was  done.  For  another  fur- 
ther and  third  answer,  plaintiff  says  that 
defendant  ought  not  to  have  specific  per*  | 


formance  of  the  alleged  contract  in  ha  at- 
llrmatlve  answer  and  cross  complaint  de> 
creed,  because  neither,  the  plaintiff,  nor  any 
person  by  her  legally'  authorised,  did  ever 
make  or  sign  any  contract  or  agreement  In 
writing,  binding  this  plaintiff,  to  make  or 
execute  or  deliver  any  such  lease  of  said 
premises  as  she  has  In  said  affirmative  an- 
swer and  cross  complaint  demanded,  and 
that  said  defendant  ought  not  to  have  the 
said  alleged  contract  or  any  other  verbal 
contract  with  reference  to  said  premises 
executed  or  performed,  for  Qie  reason  that 
said  agreem«it,  by  reason  of  the  provisions 
of  subdlTlslon  5  of  section  6009  of  the  Be- 
vised  Statutes  of  Idaho,  is  invalid. 

Upon  the  Issues  thus  Joined  this  case  was 
tried;  the  court  finding  the  facts,  to  wit: 
"This  action  came  on  regularly  for  trial  be- 
fore the  court  on  the  IStb  day  of  October, 
1901,  nponde  affirmative  answer  and  cross 
complaint  of  the  defendant  hwein.  and  the 
answer  of  the  plaintiff  to  the  affirmative  an- 
swer and  cross  ctHnplalnt  of  the  defendant; 
Smith  &  Ball^  appearing  for  the  defend- 
ant, and  McFarland  &  McFarland  appear- 
ing for  tilie  plaintiff.  Witnesses  were  sworn, 
examined,  and  testified,  and  documoitary 
evidence  introduced  and  admitted  on  behalf 
of  def aidant  Whereupon  defendant  rested 
her  case,  and  announced  to  the.  court  that  she 
had  no  further  testimony.  Whereupon  plain- 
tiff moved  the  court  ttat  judsnment  against 
the  defendant  nprni  the  testimony  adduced 
as  aforesaid,  and  utter  argument  of  re- 
spective counsel  the  court  finds  the  following 
facts:  That  plaintiff  and  defendant  did  not 
enter  into  the  agreement  or  contract  set 
forth  In  defendant's  said  affirmative  answw 
and  cross  complaint  herein,  or  any  agree* 
ment  or  contract  which  a  court  of  equity  can 
enforce  specific  performance  of.  As  conclu- 
sions of  law  from  the  forgoing  facta,  the 
court  finds  that  said  defendant  Lottie  Ste- 
phens is  not  entitled  to  the  lease  demanded 
in  her  affirmative  answer  and  cross  com- 
plaint and  is  not  «itltled  to  a  decree  of  spe- 
cific i>erformance  of  the  contract  set  forth 
In  her  affirmative  &naw&e  and  cross  com- 
plaint; and  it  Is  hereby  ordered  that  plaln- 
tUf's  said  motion  be,  and  the  sanve  is  hereby, 
sustained  and  granted,  and  that  Judgment  he 
rendered  accordingly.**  Then  follows  a  judg- 
ment In  harmony  with  the  foregoing  find- 
ings and  conclusions,  and  toe  costs  against 
defendant  dated  October  23,  1901. 

Testimony  was  Introduced  on  behalf  ot 
defendant,  to  wit:  Power  of  attorney  from 
Eate  Deeds  to  S.  O.  Isaman,  with  "powa* 
and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoevw  requisite 
and  necessary  to  be  done  In  and  about  the 
premises  as  fully,  to  all  Intents  and  pur- 
poses, as  I  might  or  could  do  If  personally 
present;  hereby  ratifying  and  confirming  all 
that  my  said  attorney  may  or  shall  do,  or 
cause  to  be  done,  by  virtue  of  these  prem- 
ises."  Fred  Woods  testified  that  he  knew 
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Mr.  Isaniau  and  the  defendnnt.  Stated  tbat 
he  saw  Mr.  Isaman  at  tbe  request  of  defend- 
ant, and  asked  him  to  enlarge  the  hotel,  put 
an  addition  on,  and  give  a  20-yeaT  lease. 
"We  went  over  tbe  details.  He  asked  me 
to  state  speciBcally  what  changes  we  would 
want  I  told  him  to  go  down  end  see  lAlss 
Stephens.  Mr.  Isaman,  Miss  Stephens,  and 
myself  went  over  these  changes.  He  aald 
he  woald  still  think  It  orer.  Three  or  four 
days  afterwards,  I  met  him  by  appointment 
I  asked  him  what  the  rent  wonld  be,  and  he 
said,  '9225  per  month.'  He  afterward  came 
to  the  house.  Miss  Stephens  came  Into  the 
room.  He  told  na  that  he  had  thought  the 
entire  matter  over,  and  that  he  could  not 
lease  for  twenty  years,  nor  fifteen  years,  but 
that  he  would  give  a  ten-year  lease  for  $225 
per  month;  and  I  told  Miss  Stephens  to  dis- 
miss the  matter.  He  came  back  some  few 
days  after^rards  and  accepted  the  proposi- 
tion that  we  made  for  a  ten-year  lease." 
Then  he  testifies  as  to  the  contract  for  work 
to  be  done,  and  the  rent  stipulated  for  the 
entire  building  after  January  1,  1902,  was  to 
be  ¥200  per  month.  "She  to  give  a  bond, 
signed  by  herself  and  Col.  Yernon,  for  the 
sum  of  13,000.  The  bond  was  to  secure  the 
payment  of  the  rent.  CoL  Yernon  -consented 
to  signing  the  bond  at  request  of  Mr.  Isa- 
man." The  testimony  of  defendant  Is  a  re- 
iteration and  confirmation  of  all  the  arer- 
ments  of  her  answer  and  allegations  of  her 
cross  complaint  and  affirmatlTe  matt«  set 
out  in  her  answer.  Other  witnesses  testl- 
fled  on  behalf  of  the  plaintiff,  but  as  no  de- 
nial of  any  of  the  evidence  on  behalf  of  de- 
fendant was  offered  by  the  plaintiff,  It  la 
unnecessary  to  quote  further  from  the  evi- 
dence. 

Appellant  assigns  23  errors  occurrmg  on 
tb^  tiiial.  A  careful  Inspectlan  of  the  record 
discloses  that  It  will  not  be  necessary  to  pass 
upon  all  the  assignments  of  error.  It  the 
contention  of  appellant  Is  to  be  accepted  ob 
the  law  of  the  case,  she  would  be  eatitSed 
to  relief,  if  we  take  tbe  pleadings  of  defend- 
ant and  crass  complainant  as  our  only  guide. 
Appellant  alleges  that  she  was  to  bave  a  10- 
year  lease  from  January  1,  1902,  on  the 
property  in  controversy;  she  to  execute  a 
good  and  sufficient  bond  In  the  sum  of  ^000, 
conditioned  for  the  faithful  performance  of 
her  part  of  the  contract  Respondent  alleges 
that  the  lease  was  to  be  for  3  years  from  the 
lat  day  of  January,  1902,  conditioned  that 
appellant  should  execute  and  deliver  a  good 
and  sufficient  bond  In  the  sum  of  $1,000, 
with  conditions  for  the  faithful  performance 
of  her  part  of  the  lease.  It  is  alleged  by  ap- 
pellant that  the  agreement  for  lease  was 
verbal,  and  this  la  admitted  by  respondent 
The  respondent  having  failed  to  Introduce 
any  testimony,  we  are  confined  to  the  plead- 
Inze,  evidence  on  behalf  of  appellant,  and 
findings  of  the  court  to  aid  us  In  ascertain- 
ing whether  the  Judgment  of  the  court  should 
be  sustained. 


It  Is  urged  by  counsel  for  respondent  that 
under  the  provisions  of  subdivision  5  of  sec- 
tion QOOQ  of  the  Revised  Statutes  (statute  of 
frauds),  the  appellant  Is  remediless,  under 
the  pleadings.  It  says:  "An  agreement  for 
the  leasing  for  a  longer  period  than  one  year, 
or  for  Uie  sale  of  roal  property,  or  of  an  In- 
terest therein,  and  such  agreement  if  made 
by  an  agent  of  the  party  sought  to  be  charged 
is  Invalid  unless  the  authority  of  the  agent 
be  in  writing  subscribed  by  the  party  sought 
to  be  charged."  Section  6008  of  the  statute: 
"The  preceding  section  must  not  be  construed 
to  afl^ect  the  power  of  a  testator  In  the  dis- 
position of  his  real  property  by  a  last  will 
and  testament,  nor  to  prevent  any  trust  from 
arising  or  being  extinguished  by  Implication 
or  operation  of  law,  nor  to  abridge  the  power 
of  any  court  to  compel  the  specific  perform- 
ance of  any  agreement  in  case  of  part  per- 
formance thereof,"  It  Is  ui^ed  by  counsel 
for  appellant  tiiat  there  has  been  such  part 
performance  of  the  agreement  by  both  ap- 
pellont  and  respondent  aa  to  bring  It  under 
the  provisions  of  the  last  section,  and  he 
clt«  a  number  of  authorities  In  support  of 
his  xMsltion.  We  are  of  the  opinion  tiiat  a 
careful  Inspection  of  the  record  and  the  evi- 
dence In  this  case  sustains  him  in  his  posi- 
tion, and  we  so  conclude.  Barton  v.  Dnnlap 
(Idaho)  60  Pac.  832;  Story,  Eq.  Jur.  ||  747, 
750.  761,  763;  Pom.  Eq.  Jur.  S|  021,  1293; 
Feeney  v.  Chester  (Idaho)  63  Pac.  102;  Sto- 
well  T.  Tucker  (Idaho)  62  Pac.  1033;  Francis 

Green  (Idaho)  65  Pac.  362.  When  we  look 
to  the  evidence  In  this  case,  we  find  that  It 
Is  established  by  appellant  tbat  she  had  re- 
peated conversations  with  Mr.  Isaman,  who, 
she  alleges,  was  the  brother  and  agent  of 
respondent  which  be  promised  and  agreed 
that  as  soon  as  the  work  was  completed, 
which  it  was  thought  would  be  about  tbe 
1st  of  June,  1001,  a  lease  according  to  tiielr 
agreement  would  be  executed  and  d^lvered 
to  her,  upon  condition  that  idie  wonld  execute 
her  bond  in  the  sum  of  $3,000  for  tbe  faith- 
ful performance  of  her  part  of  the  contract 
She  also  says  that  the  bondsmen  wen  agreed 
upon,  to  wit  Col.  Vernon  and  Fred  Woods, 
and  that  they  agreed  to  sign  such  bond. 
Fred  Woods  and  CoL  Vemon  corroborate  all 
the  statements  of  appellant  as  to  the  terms 
and  conditions  of  the  agreement  and.  In  the 
absence  of  any  testimony  to  the  contrary, 
we  are  led  to  the  conclusion  that  the  court 
erred  In  finding  that  plaintiff  and  defendant 
did  not  enter  into  an  agreement  or  contract 
which  "a  conrt  of  equity  can  enforce  specific 
performance  of,  and  that  no  such  part  per- 
formance of  any  contract  was  had  as  wonld 
obviate  the  necessity  of  a  written  agreement, 
or  as  would  support  a  decree  tat  specific  per- 
formance." 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  assess  the  damages,  as  shown 
by  the  proof,  she  had  sustained  by  reason 
of  respondent  not  having  complied  with  her 
part  of  the  agreement   If  the  damages  were 
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Uefluitely  alleged  In  the  cross  complaint,  it 
would  have  t>een  incumbent  upon  the  court 
to  UBcertaln  the  amount,  if  any,  the  appellant 
IiAil  sustained;  but  wc  do  not  think  the  al- 
legations of  the  cross  complaint  sufficiently 
4leliuite  to  warrant  us  In  holding  that  the 
court  erred  in  refusing  to  dispose  of  this 
qnostion  und«:  the  pleadings. 

A  number  oC  errors  ai'e  assigned,  based 
upon  the  refusal  of  the  court  to  admit  cer- 
tain evidence,  that  we  deem  unneceasarf  to 
pass  upon.  It  Is  evident  that  the  rulings  of 
the  court  on  all  questions  relative  to  the 
admission  of  evidence  were  based  upon  the 
tbeory  that  the  appellant  was  entitled  to  no 
i-cllef  under  the  pleadings  and  evidence  of 
Appellant,  and  hence  all  evidence  relative  to 
damages  under  the  verbal  Contract  or  agree- 
ment between  the  parties  was  inadmissible. 

Cause  reversed,  and  remtanded  for  further 
proceedings  In  harmony  with  this  opinion, 
with  costs  to  appellant 

QI7ARLES,  a  J.,  and  8ULLITAN,  J., 
concur. 


(B  Idaho,  fiss) 

KERNS  T.  McAULAY  at  al. 
(Supmne  Court  of  Idaho.   June  .4,  1902.) 

ATTACHMENT  —  NONRESIDENT  —  FBRBONAL 
JUDGMENT  — AFFIDAVIT  — VACATING  JXJDQ- 
HBNT— PRB3UUPTIONS. 

1.  A  state  court  cannot  legally  enter  a  per- 
sonal jadgment  asainBt  a  nonresident  in  the 
absence  of  personal  service  or  personal  appear- 
ance. 

2.  Where  service  of  rammons  on  a  nonresi- 
dent deCoidant  is  made  hy  publication,  and  bis 
property  within  the  state  u  attached,  and  a 
personal  judftment  thereafter  entered,  the  Jnds- 
meut  is  valid  as  against  the  property  attached, 
bat  no  fiirtbar. 

3.  There  is  no  statute  in  this  state  requiiiDg 
the  judgment  in  a  case  like  the  one  at  bar  to 
recite  that  an  execation  shall  issue  against 
the  attached  property;  that  it  is  a  judgment 
in  rem,  and  only  valid  as  against  the  prop- 
erty attached. 

4.  Under  each  subdivision,  1  and  2,  of  sec- 
tioD  4303,  Hev.  St,  the  affidavit  for  an  attach- 
ment must  state  amount  of  the  imiebtedness 
sought  to  be  recovered,  over  and  above  all  le- 
gal set-offs  or  counterclaims. 

5.  In  an  affidavit  for  an  attachment  against 
the  property  of  a  nonresidcoi^  it  is  not  abso- 
lutely necessary  to  aver  therein  that  the  de- 
fendant is  a  nonresident,  provided  the  affidavit 
sbows  that  the  debt  is  not  secared. 

0.  The  provisions  of  said  section  do  not,  In 
terms,  require  the  affidavit  to  state  tbat  the 
Indebtedness  is  due,  bnt  by  necessary  implica- 
tion It  clearly  xeqnlres  that  to  be  done. 

7.  Under  the  proviaions  of  section  4229,  Rev. 
St.,  a  motion  may  be  made  to  vacate  and  set 
aside  a  jadgmeot  within  six  mouths  after  the 
adjonmmeot  of  the  term  at  which  such  judg- 
ment was  rendered. 

8.  A  court  of  general  jurisdiction  is  prpsum^d 
to  have  acted  regularly  and  as  prescribed  by 
law,  unless  the  contrary  is  shown  by  the  rec- 
ord, 

(Syllnhos  by  the  Court) 

Appeal  from  district  court,  Shosbone  coun- 
ty; A.  E.  Mayhew,  Judge. 

Action  by  A  oner  G.  Kerns,  receiver,  against 
George  B.  UcAulay  and  others.  Judgment 


tor  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

W.  W.  Woods  and  W.  E.  Borah,  for  ap- 
pellant Charles  £L  MUler  and  W.  B.  Hey- 
bnm,  for  respoodeDts. 

SULLIVAN,  J.  This  Is  an  appeal  from 
an  order  made  after  Judgment  vacating  and 
declaring  said  judgment  null  and  void,  quash- 
ing and  setting  aside  a  writ  of  attachment 
issued  In  said  action,  and  revoking  and  set- 
ting aside  all  proceedings  had  under  said 
judgment,  and  entering  judgment  against 
plaintiff,  who  is  appellant  here,  for  costs  of 
said  motion.  Suit  was  brought  by  the  appel- 
lant, as  receiver  of  the  property  of  the  Cceur 
d'Alene  Bank,  against  George  B.  McAoIay 
and  Van  B.  De  Lasbmutt,  to  recover  a  bal- 
ance on  an  account  amounting  to  ,045.16, 
Willi  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum,  and  costs  of  suit  ^An  affi- 
davit and  undertaking  in  attachment  were 
filed.  Summons  was  Issued,  and  returned  by 
the  sheriff,  "Defendants  not  found."  Service 
was  then  attempted  to  be  made  by  publica- 
tion. The  writ  of  attachment  was  levied  up- 
on the  California  lode-mining  claim.  On 
March  12,  1901,  the  default  of  the  defendants 
was  entered.  The  plaintiff  proved  the  allega- 
tions of  his  complaint,  and  Judgment  was  en- 
tered in  favor  of  plaintiff  f6r  the  sum  of  $51,- 
045.21.  It  is  not  claimed  that  a  personal  ap- 
pearance was  ever  entered  by  the  defendants, 
or  that  personal  service  of  summons  was  ever 
made  on  eitber  of  them.  The  affidavit  for 
service  of  summons  by  publication  states  that 
the  defendants  were  nonresidents,  and  could 
not  be  found  in  the  state,  and  the  only  serv- 
ice of  summons  upon  either  of  the  defendants 
was  by  publication  thereof  In  a  newspaper, 
and  sending  a  copy  of  the  summons  and  com- 
plaint through  the  mail  to  the  address  of  de- 
fendants in  the  state  of  Washington.  An  atr 
tempt  was  made  to  obtain  jurisdiction  of 
certain  property  belonging  to  defendants,  situ- 
ated in  Shoshone  county,  state  of  Idaho,  con- 
sisting of  said  California  mining  ciatm,  by 
attaching  the  same  as  above  stated.  Said 
Judgment  was  rendered  on  March  12.  1901. 
The  defendants  appeared  specially  In  the  trial 
court  on  the  26tfa  day  of  September.  1901,  and 
moved  to  dissolve  said  attachment  and  vacate 
said  judgment  on  the  following  grounds,  to 
wit:  "(1)  That  the  said  plaintiff,  Abner  G. 
Kcrcs,  was  at  no  time  authorized  by  the  court 
by  whom  he  was  appointed  such  receiver  of 
the  said  Coeur  d'Alene  Bank  to  institute  and 
bring  this  action  against  these  defendants. 
(2)  That  these  defendants,  or  either  of  them, 
were  not  personally  served  with  the  process 
of  this  court,  requiring  them  to  appear  and 
defend  against  the  complaint  filed  herein.  (3) 
That  no  valid  and  sufficient  affidavit  for  the 
attachment  of  the  property  of  these  defend- 
ants to  secure  the  jurisdiction  of  this  court 
was  ever  Qled  prior  to  the  issuance  of  the 
writ  of  attachment  herein.  (4)  That  the  pre- 
tended affidavit  for  attacliment,  filed  herein. 
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to  wit,  Noveml>a-  26,  1900,  was  insufflclent 
and  absolutely  void,  for  the  following  reasoQB, 
to  wit:  (a), Because  It  la  not  stated  and  aver- 
red In  said'  preteoded  affidavit  that  the  In- 
debtedoees  therein  mentioned  Is  'over  and 
above  all  legal  set-offs  and  counterclaims.* 
(b)  Because  it  is  not  stated  and  averred  In 
said  pretended  affidavit  whether  said  Indebt- 
edness Is  'upon  a  judgment,'  or  'upon  a  con- 
tract for  the  direct  payment  of  money,*  or 
either  or  both,  (c)  Because  It  Is  not  stated 
and  aveiTed  In  said  pretended  affidavit  that 
these  defendants  therein  named,  or  either  of 
them,  are  nonresidents  of  the  state  of  Idaho. 
<d)  Because  the  said  pretended  affidavit  is 
false  as  to  material  facts.  In  this:  that  it  is 
therein  stated  that  these  defendants  were 
then  and  there  indebted  to  the  plaintiff  in  the 
sum  of  forty-three  thousand  nine  hundred 
ninety-five  and  'Vioo  dollars  ($43,995.72), 
whereas  it  appears  from  the  complaint  herein, 
verified  upon  the  oath  of  plaintiff,  that  the 
earn  of  nineteen  thousand  nine  hundred  and 
fifty  and  "Aoo  dollars  (*19,950.56)  had,  to 
wit  and  theretofore,  April  1,  1897,  been  paid 
on  said  principal  sum  of  forty-three  thousand 
nine  hundred  and  ninety-five  and  'Vioo  dol- 
lars (¥43,995.72),  and  such  payment  Is  therein 
duly  credited,  (e)  Because  It  does  not  appear 
from  said  pretended  affidavit  that  the  indebt- 
edness therein  referred  to  was  due.  (f)  Be- 
cause It  appears  from  the  said  pretended  affi- 
davit that  the  Indebtedness  therein  referred  to 
was  barred  by  the  statute  of  limitation  at  the 
time  of  the  commencement  of  this  action.  (6) 
Because  the  complaint  herein  does  not  state 
a  cause  of  action  against  these  defendants. 
(6)  Because  the  said  judgment  rendered  here- 
in as  aforesaid  Is  purely  a  personal  judgment, 
not  based  on  personal  service  on  these  defend- 
ants, and  Is  not  a  judgment  against  any  of 
the  property  of  these  defendants,  or  either 
of  them." 

After  ft  hearing  on  said  motion  the  court 
quashed  the  attachment,  set  aside  the  judg- 
ment, revoked  all  proceedings  thereunder,  and 
entered  judgment  against  appellant  for  costs 
of  the  motion.  Appellant  contends  that  the 
court  erred  In  holding  said  judgment  void  and 
vacating  the  same.  The  Judgment  to  the  ex- 
tent of  the  value  of  the  attached  property  Is 
good,  provided  the  attachment  was  valid; 
but,  If  the  attachment  was  void,  the  judg- 
ment Is  absolutely  void,  for  a  personal  judg- 
ment Is  not  good  against  one  w^o  has  not 
appeared  In  the  action,  and  not  personally 
served  with  summons.  It  Is  shown  that  the 
defendants  were  nonresidents,  and  it  Is  well 
settled  that  a  personal  judgment  cannot  be 
rendered  against  a  nonresident  served  only 
by  publication.  Such  service  Is  not  "due  pro- 
cess of  law,'*  and  the  court  does  not  thereby 
obtain  jurisdiction  to  render  a  personal  Judg- 
ment. Pennoyer  v.  Neff,  95  U.  S.  714,  24  L. 
Ed.  565;  Galpin  v.  Page.  18  Wall.  (U.  S.)  350, 
21  L.  Ed.  959;  Hart  v.  Sansom,  110  U.  S. 
151,  3  Sup.  Ct.  586,  28  L.  Ed.  101;  Freeman 
T.  Alderson,  119  XJ.  S.  188,  7  Sup.  Ct,  165, 


30  I..  Ed.  372.  In  the  last-cited  case  It  Is 
held  that  a  state  court  cannot  determine  the 
validity  of  any  demand  against  a  nonresident. 
In  the  absence  <^  personal  service  or  his  per- 
sonal appearance,  beyond  such  as  may  be 
satisfied  by  property  within  Its  jurisdiction; 
and  to  the  same  effect  are  all  of  the  above- 
cited  cases.  See,  also.  Dull  v.  Blackman,  169- 
V.  S.  243,  18  Sup.  Ct  333,  42  L.  Ed.  733; 
Dewey  v.  City  of  Des  Moines,  173  U.  S.  203, 
19  L.  Ed.  379,  43  L.  Ed.  665. 

It  Is  contended  that  an  attachment  of  prop- 
erty  of  a  defendant  within  the  Jurlsdictioa 
of  the  court,  although  a  proceeding  in  rem, 
wUl  not  support  a  personal  judgment  against 
a  nonresident  upon  whom  personal  service 
has  not  been  had,  and  for  that  reason  tiiat  the 
personal  judgment  in  the  case  at  bar  is  ab- 
solutely void.  We  agree  with  counsel  In  that 
contention  In  cases  where  a  personal  Judg- 
ment has  been  entered,  and  no  property  of  the 
defendant  has  been  attached  prior  to  the  en- 
try of  such  Judgment.  But  In  cases  where 
jjroperty  has  been  attached,  such  attachment 
brings  the  property  attached  Into  the  jurisdic- 
tion of  the  court,  and  a  personal  judgment 
entered  in  such  case  is  good  as  to  the  ^perty 
attached.  Cooper  t.  Beynolds,  10  Wail.  308, 
19  L.  Ed.  981.  We  have  no  law  In  this  state 
requiring  a  judgment  In  cases  like  that  at 
bar  to  recite  that  an  execution  shall  Issue 
against  the  attached  property,  or  that  it  Is  a 
judgment  In  rem,  and  only  valid  to  the  pro[K 
erty  attached.  In  such  cases,  after  the  at- 
tached property  Is  exhausted  no  execution  can 
be  legally  Issued  for  any  unpaid  balance  on 
such  Jn^ment  after  the  application  of  the 
proceeds  of  the  sale  of  the  attached  property. 
We  think  that  It  would  be  better  practice  In 
this  class  of  cases  for  the  Judgment  to  recite 
the  fact  of  the  attachment,  and  contain  an 
order  for  the  disposition  of  the  attached 
property,  and  recite  that  the  judgment  was 
valid  only  In  so  far  as  the  application  of  the 
proceeds  of  the  aale  of  tiie  property  paid  or 
satisfied  It. 

It  is  contended  that  said  attachment  Is  ab- 
solutely void,  for  the  reasons  stated  In  the 
motion  above  quoted,  and  the  court  was  jus- 
tified in  quashing  said  writ  and  setting  aside 
said  Judgment.  As  this  Is  the  most  impor- 
tant question  in  this  case,  we  will  here  quote 
the  affidavit  on  which  said  writ  was  Issued, 
to  wit:  "State  of  Idaho,  County  of  Shoshone 
— es. :  Abner  G.  Kerns,  being  first  duly 
sworn,  on  his  oath  says  that  he  la  the  re- 
ceiver of  the  property  of  the  Coeur  d*Alaie 
Bank,  and  the  plaintiff  In  the  above-entitled 
action;  that  the  defendants,  George  B.  Mc- 
Aulay  and  Van  B.  De  Lasbmntt,  are  Indebted 
to  the  plaintiff,  as  such  receiver.  In  the  sum 
of  forty-three  thousand  nine  hundred  ninety- 
five  and  T2/,oo  dollars  ($43,096.72),  with  In- 
terest thereon  from  the  10th  day  of  April, 
1893,  at  the  rate  of  ten  per  cent,  per  annum, 
less  the  sum  of  $19,950.56,  with  interest  there- 
on at  the  rate  of  ten  per  cent,  per  annum 
from  the  10th  day  of  April,  1893,  to  the  1st 
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day  of  April,  1897,  upon  a  balance  oC  account 
for  moneys  paid,  laid  out,  and  expended  by 
said  Cceur  d'Alene  Bank  for  the  use  and  ben- 
efit of  the  defendants,  and  at  their  request, 
between  the  Ist  day  of  January,  1891,  and 
the  said  lOth  day  of  April,  1893,  In  tbe  coun- 
ty of  Shoshone,  state  of  Idaho,  and  that  the 
payment  of  said  sum  has  not  been  secured 
by  any  mortgajre  or  lien  upon  real  estate  or 
persOTial  property,  or  pledge  of  personal  prop- 
erty; that  this  attachment  Is  not  sought  and 
this  action  la  not  prosecuted  to  hinder,  delay, 
or  defraud  any  creditor  of  the  defendant?." 
And  the  following  is  section  4303,  Ber.  St., 
tinder  which  this  affidavit  was  filed,  and  the 
writ  issued:  ''Sec.  4303.  The  clerk  of  the 
court  must  Issue  the  writ  of  attachment,  up- 
on receiving  an  afiSdavit  by  or  on  behalf  of 
plaintiff,  setting  forth:  (1)  That  the  defend- 
ant is  Indebted  to  the  plaintiff  (specifying  the 
amount  of  such  Indebtedness  over  and  above 
all  legal  set-ofCa  or  counterclalmsX  and  wheth- 
er npon  a  judgment  or  upon  a  contract,  for 
tbe  direct  payment  of  money  and  that  the 
payment  of  the  same  has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  per- 
sonal property,  or  any  pledge  of  personal 
property,  or  If  originally  secured,  that  such 
security  has,  without  any  act  of  the  plaintiff, 
qr  the  person  to  whom  the  security  was  giv- 
en, become  valueless;  or  (2)  that  the  de- 
fendant Is  Indebted  to  the  plaintiff  (specifying 
the  amount,  of  such  indebtedness  over  and 
above  all  legal  set-ofTs  or  counterclaims),  and 
that  the  defendant  is  a  non-resident  of  the 
territory;  and  (3)  that  the  attachment  is  not 
sought,  and  the  action  Is  not  prosecuted  to 
hinder,  delay  or  defraud  any  credltM:  of  the 
defendant"  It  is  contended  that  said  affida- 
vit was  deficient  In  the  following  particular: 
(1)  That  It  did  not  specify  the  amount  of  the 
Indebtedness,  over  and  above  all  legal  set-(^s 
or  counterclaims;  (2)  that  it  did  not  specify 
whether  the  Indebtedness  was  claimed  upon  a 
judgment  or  upon  a  CMJtract  for  the  payment 
of  money;  and  (3)  it  did  not  allege  that  the 
defendants  were  nonresidents  of  the  state  of 
Idaho.  Each  of  said  subdivisions  requires  the 
af&davit  to  specify  the  amount  of  the  Indebt- 
edness sought  to  be  recovered,  over  and  above 
all  legal  set-offs  or  counterclaims.  The  affi- 
davit falls  to  do  that,  and  is  therefore  fatally 
defective.  It  does  state,  however,  that  de- 
fendants are  Indebted  to  plaintiff  In  the  sum 
of  $48,995.72,  with  Interest,  less  the  sum  of 
fl9.050.56.  That  Is  not  equivalent  to  and 
does  not  mean  tbat  the  Indebtedness  Is  the 
former  amotmt,  less  tbe  latter,  over  and  above 
all  legal  set-offs  or  counterclaims.  Said  state- 
ment may  be  absolutely  true,  and  there  exist 
other  legal  set-offs  or  count^claims  against 
Bald  balance.  The  second  point  against  said 
affidavit  Is  not  well  takeu.   The  affidavit  does 

"ii".    sufficiently  nver  tlint  said  indebtedness  was 

iril,  upon  a  contract  for  the  payment  of  money. 

jjj],  -However,  It  does  not  aver  that  said  defend- 
lots  are  nonresidents,  and  the  majority  of 

n,n         court  are  of  the  opinion  tbat  It  Is  not 

1st 


absolutely  necessary  to  Include  that  averment 
in  the  affidavit  when  the  writ  is  sought 
against  the  property  of  a  nonresident,  or  if  it 
does  the  said  second  sut)diTiBion  does  not  re- 
quire the  affidavit  to  state  that  tbe  debt  was 
not  originally  secured.  The  first  subdivision 
of  said  section  4303  Is  intended  to.  apply  to 
affidavits  for  attachments  against  the  prop- 
erty of  resident  as  well  as  nonresident  debt- 
ors, and  subdivision  2  thereof  to  affidavits 
for  attachments  against  nonresident  debtors 
only.  The  affidavit  for  a  writ  of  attachment 
must  set  forth  all  of  the  statutory  require- 
ments, either  in  the  language  of  the  statutes, 
or  In  language  of  substantially  the  same  pur- 
port or  meaning.  If  it  falls  to  do  so,  the 
court  has  no  jurisdiction  to  Issue  the  writ. 
In  ease  the  writ  is  sought  against  the  prop- 
erty of  a  nonresident,  it  is  sufficient  to  set 
forth  in  the  affidavit  Just  what  Is  required 
by  the  second  subdivision  of  said  section  4303, 
and  no  more.  However,  If  all  of  the  require- 
ments of  subdivisions  1  and  2  of  that  sec- 
tion were  set  forth  In  the  affidavit.  It  would 
not  render  It  void  or  ineffective.  The  require- 
ments of  the  third  subdivision  of  said  section 
must  be  set  forth  in  all  such  affidavits.  The 
affidavit  for  a  writ  against  the  property  of  a 
nonresident  defendant  wUl  not  be  void  if  it 
fails  to  aver  the  nonresldence  of  the  defend- 
ant Said  statute,  in  terms,  does  not  require 
the  affidavit  to  state  that  the  indebtedness  is 
due,  but  by  necesBBiy  Implication  it  cleaily 
requires  it 

It  is  contended  by  appellant  that  the  mo- 
tion to  set  aside  and  vacate  said  judgment 
was  not  made  In  time,  for  the  reason  that  it 
was  not  made  within  six  months  after  the 
rendition  of  said  judgment,  and  the  ease  of 
Investment  Co.  v.  Curtis  (Idaho)  51  Pac.  767, 
is  cited.  While  It  Is  stated  in  the  opinion  of 
that  case  that  said  motion  came  too  late,  aa 
it  was  made  more  than  six  months  after  the 
rendition  of  the  judgment  therein,  the  court 
should  have  said  within  six  months  after  the 
adjournment  of  the  term  at  which  said  judg- 
ment was  rendered.  See  aectlon  4229,  Bev. 
St  1887.  The  record  contains  no  statement 
of  the  date  of  tbe  adjournment  of  the  term 
at  which  said  judgment  was  rendered,  and,  If 
appellant  deshred  to  rely  upon  that  point  it 
ought  to  have  been  called  to  the  attention 
of  the  court  below,  and  the  transcript  made 
to  show  the  date  of  the  adjournment  of  said 
term.  As  the  record  stands,  this  court  must 
presume  that  said  motion  was  made  within 
the  statutory  time.  The  presumption  of  the 
regrilarlty  of  the  action  of  the  trial  court,  and 
that  it  granted  only  motions  made  within  the 
time  required  by  law,  must  prevail.  In  this 
state,  we  have  no  statutory  provision,  author- 
izing attachment  proceedings,  where  the  debt 
has  not  yet  matured. 

It  Is  contended  that  It  must  be  made  to  ap- 
pear by  the  affidavit,  when  the  defendant  Is 
a  nonresident,  that  he  has  property  within, 
this  state,  before  the  writ  can  legally  issue. 
That  point  Is  not  well  taken,  as  the  statutes 
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of  tbis  state  do  not  require  that  to  be  done. 
In  some  states,  however,  tliat  Is  made  a  req- 
uisite. 

It  is  contended  that  the  matters  complained 
of  in  said  motion  were  mere  Irregularities, 
and  that  the  attachment  lien  was  merged  in 
the  Judgment,  and,  that  being  true,  such  irr^- 
uiaritles  are  not  ground  for  vacating  a  judg- 
ment. The  matter  complained  of  was  more 
than  a  mere  Irregularity.  It  went  t*'  the  very 
foundation  of  the  Jurisdiction  of  the  court, 
and  for  that  reason  iheee  is  notldng  in  said 
contention. 

As  said  writ  of  attachment  was  void,  the 
court  obtained  no  Jurisdiction  over  the  prop- 
erty levied  upon  under  it,  and,  as  the  sum- 
mons was  not  personally  served,  the  court 
had  no  Jurisdiction  of  the  persons  of  the  de- 
fendants, and  for  these  reasons  the  Judgment 
was  void;  and  the  court  did  not  err  in  revolt- 
ing and  setting  aside  said  Judgment,  and  in 
entering  judgment  In  favor  of  thq  defendants 
for  costs  of  said  motion. 

The  action  of  the  trial  court  is  affirmed, 
with  costs  in  favor  of  respondents. 

QUABI^S,  C.  J.,  and  STOCKSLAQBR,  J., 
concur. 

On  Rehearing. 
(July  8,  1902.) 

PETR  CURIAM.  In  his  petition  for  a  re- 
hearing, the  appellant  contends  that  the  court 
erred  In  its  construction  of  section  4303,  Rev, 
8t,  and  that  the  matter  therein  stated  par- 
enthetically need  not  be  stated  In  the  aflSda- 
vit;  the  same  t>eing  directory,  and  not  man- 
datory. This  contention,  tf  recognized  and 
given  force,  would  make  It  unnecessary  to 
state  the  amount  of  the  debt  owing  to  the 
plaintiff  In  an  attachment  proceeding.  No 
such  result  was  contemplated.  The  statute 
contemplated  that  the  matter  stated  paren- 
thetically should  be  stated  In  the  atHdavlt  for 
attachment,  viz.,  the  amount  of  the  debt  due 
to  plaintiff  over  and  above  all  legal  set-offs 
or  counterclaims.  It  would  not  be  consistent 
to  hold  that  the  plaintiff  must  state  a  portion 
of  the  parenthetical  matter,  and  not  all  of  It 
And  It  Is  apparent  that  the  statute  contem- 
plated that  the  amount  of  the  Indebtedness 
should  be  stated  in  the  affidavit;  hence  we 
must  hold  to  the  ruling  already  announced 
In  this  case.— that  It  must  state  the  indebted- 
ness over  and  above  ail  legal  set-offs  or  coun- 
terclaims. 

The  rehearing  asked  is  denied. 

(41  Or.  OS) 

STATE  V.  0*DAT  et  al.  (Escheat  eaH.> 

SAMB  V.  TARPLEY  et  al,  (Contempt  case.) 

(Supreme  Court  of  Oregon.  July  14,  1902.) 

ESCHEAT  PROCEBDINQS— COUNTY  COURT- 
PROBATE  JURISDICTION— APPEAL. 

l.TIill's  Ann.  Laws  Or.  S  535,  gives  an  ap- 
peal from  any  order  affecting  a  substantial 
riiiht  which  iu  effect  determines  the  suit  or 
action.    Held,  that  whei-e,  after  the  adxainia- 


tratop  had  distributed  the  assets  of  the  estate 
to  those  found  to  be  the  lawful  heirs,  an  order 
was  made  in  escheat  proceedluffs,  to  whifA  the 
heirs  were  not  a  party,  directing  them  to  de- 
liver the  property  to  a  receiver  m  the  escheat 
proceedings,  the  order  was  appealable. 

2.  Where,  after  the  giving  of  notice  of  the 
settlement  of  the  final  account  of  au  adminis- 
trator, he  is  removed,  and  another  is  appoint- 
ed,  such  action  does  not  destroy  the  efficacy  of 
the  notice. 

3.  Hill's  Ann.  Laws  Or.  S  896  et  seq..  give 
the  county  court  jexclusive  jtu-isdiction  pertain- 
ing to  a  court  of  probate  to  direct  the  payment 
of  debts  and  the  distribution  of  estates.  By 
sectiou  3099  the  residue  of  personal  proper^ 
of  one  dying  without  heirs,  after  payment  of 
debts  and  charges,  escheats  to  the  state.  Prior 
to  1887,  by  Deady  &  Lane's  Gen.  Laws  Or. 
p.  582,  it  was  made  the  duty  of  the  adminis- 
trator to  sell  property  of  the  estate,  and  pay 
the  net  proceeds  thereof  into  the  treasury  of 
the  state,  whenever  the  admiuistration  had 
been  completed,  and  there  were  no  known 
heirs.  Acts  1887  (HiU*s  Ann.  Lawa  Or.  t 
3137)  provide  that  whenever  the  governor  lias 
reason  to  believe  personalty  of  a  decedent  has 
escheated  to  the  state,  he  shall  cause  an  in- 
formation to  iit  filed  in  the  circuit  court  for  a 
decree  escheating  the  estate.  Under  HiU'a 
Ann.  Laws  Or.  |  3136,  the  state  is  entitled  to 
maintain  any  proceeding  necessary  for  protec- 
tion of  its  rights  in  the  matter  of  escheated 
property,  in  like  manner  as  any  natural  per- 
son. Held  that,  on  filing  an  information  un- 
der sectiou  3137,  the  circuit  court  had  no  au- 
thority to  make  an  order  regulriug  those  found 
by  the  county  court  to  be  the  heirs  of  decedent" 
to  turn  over  to  the  receiver  iu  the  escheat  pro*, 
ceedings  the  property  distributed  to  them  by 
the  administrator  under  direction  of  the  county 
court,  since  the  statutes  show  that  the  escheat 
proceedings  were  not  intended  to  faiterfere  with 
the  authority  and  Jnrbidiction  of  the  county 
court  in  probate  mattei'S. 

Appeal  from  circuit  court,  Multnomah  coon- 
ty:  John  B.  Cleland  (escheat  case)  and  Ar- 
thur L.  Frazer  (contempt  case),  Judges. 

Escheat  proceedings  by  the  state  for  a  de- 
cree escheating  the  estate  of  P.  O.  McOann. 
From  an  order  directing  Tliomas  O'Day  and 
another  to  deliver  property  to  the  receiver, 
and  from  an  order  adjudging  them  in  con- 
tempt, they  appeal.  Reversed, 

In  September,  1895,  one  P.  O.  McCann  died 
Intestate  in  Multnomah  county,  leaving  per- 
sonal property  to  the  value  of  about  $8,000, 
and  J.  S.  Cooper  was  regularly  appointed 
administrator  of  his  estate  by  the  county  court 
of  that  county.  After  the  estate  had  been 
fully  administered,  Cooper  filed  bis  final  ac- 
count,- showing  a  balance  on  hand  for  dis- 
tribution of  $(;,268.47  in  cash,  10  shares  of  the 
capital  stock  of  the  First  National  Bank  of 
Independence,  and  a  few  other  articles  <tf  per- 
sonal propOTty.  The  court  thereupon  set  a 
day  for  hearing  objections  to  such  final  ac- 
count and  for  the  settlement  thereof,  and  di- 
rected that  notice  be  given  as  provided  by 
law,  which  was  done  accordingly.  But  be- 
fore the  account  had  been  settled  and  the 
property  distributed,  and  on  September  7, 
1S99,  Cooper  was  removed  as  administrator, 
and  John  F.  Logan  appointed  as  his  sdc- 
cessor.  A  few  days  thereafter  au  Informa* 
tlon  was  filed,  under  section  3137,  HiU'e  Ann. 
Laws  Or.,  In  the  circuit  court  of  Uoltnoniali 
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countT.—Jodse  Cleland  presldlnc— for  a  de- 
cree escboitlng  the  property  to  the  state.  The 
Information  alleges  the  death  of  McCann  with- 
out heirs,  the  appolDtment  of  Cooper,  his  sab^ 
sequent  removal,  the  appointment  of  Logan, 
that  certain  named  persons  claimed  to  be  the 
heirs  of  McCann,  and  that  the  property  was 
then  In  the  posseesfon  of  Logan  as  adminis- 
trator of  the  estate.  An  order  was  made 
by  the  circuit  comi:  directing  and  requiring 
all  persons  Interested  In  the  estate  to  appear 
and  show  cause,  If  any,  on  the  6tii  of  No- 
vember, 1899,  why  the  title  to  the  property 
Bhonld  not  vest  in  the  state,  and  that  a  copy 
of  sach  order  be  printed  la  the  Pacific  Chris- 
tian Advocate,  a  newspaper  published  In  the 
county,  for  six  consecntlve  weeks.  Summons 
was  also  Issued  In  regular  form,  and  served 
tipon  both  Cooper  and  Logan,  but  upon  no 
other  person.  On  the  2d  of  November,  Logan 
flled  an  answer  setting  ap  the  proceedings 
In  the  county  court,  and  alleging  that  he 
was  the  regularly  appointed  and  qualified  ad- 
ministrator of  the  estate;  that  he  bad  In  his 
IKiBBesBlon  «B  such  administrator  certain  per- 
sonal propoty  belonging  to  the  estate;  that 
the  estate  was  still  in  process  ct  administra- 
tion, and  that  certain  named  pereone  who 
claimed  to  be  the  heirs  had  applied  to  the 
county  conrt  for  an  order  of  distribution;  that 
tbelr  rights  and  Interests  were  then  In  process 
of  adjudication;  and  that  no  final  order  had 
been  made  or  entered.  Thereafter,  and  before 
any  further  proceedings  were  had  on  the 
Information,  the  county  conrt  proceeded  to  a 
final  settlement  of  the  estate  and  on  Norem- 
ber  8,  1899,  regularly  ent^ed  an  order  of 
distribution,  adjudging  and  decreeing  that 
James  McCann,  Kate  Wood,  and  Anna  Ho> 
Donongb  woe  Ow  lawfnl  heirs  of  the  dece> 
dent,  and  entitled  to  the  property,  and  direct- 
InC  Logan,  as  adi&lnlstrator,  to  dellTO-  it  to 
them.  On  the  same  day,  In  obedience  to  the 
order,  Logan  delivered  all  the  property  to 
tbe  defendants,  O'Doy  &  Torpl^,  attorneys 
f w  the  pwsons  whom  l&e  ooimty  court  ad- 
jndged  to  be  tbe  heirs;  and  tbe  county  conrt 
made  an  order  discharging  him  as  adminis- 
trator, and  exonerating  his  bondsmen.  On 
the  fcdlowlng  day  an  application  was  made  in 
tbe  flscbest  proceeding  for  the  appointment 
at  a  tecfllTer,  and  by  order  of  tbe  circuit  court 
a  notice  was  served  upon  Logan  and  O'Day 
A  Taiidert  leqnfainff  tbem  to  appear  on  the 
7th  and  sbow  eanse,  If  any  they  bad.  why 
file  appointment  sbonld  not  be  made.  No 
service  ot  tbis  notice  was  made  upon  the  per- 
■OQS  adjudged  by  tbe  county  conrt  to  be 
tbe  heirs  of  tbe  estate,  nor  were  they,  or 
any  ct  tbem,  except  Junes  McCann,  or  tbelr 
attorneys,  O'Day  *  Tarplv.  made  parties  to 
tbe  escheat  proceeding.  Logon  answered,  se^ 
tbig  ^  bis  dlsdurge  by  the  county  court; 
and  allying  that  he  bad  delivered  the  prop- 
erly In  controversy  to  O'Day  &  Tarfdey.  The 
Mter  appeared  qtedally  and  objected  to  tbe 
Imrtsdlctlon  of  tbe  conrt  over  tbem  and  their 
clients:  but,  socfa  objection  bdng  overruled, 


they  answered,  setting  np  In  detail  the  pro- 
ceedings In  tbe  county  conrt  A  reidy  was 
filed,  denying  the  heirship  of  the  clients  of 
O'Day  St  Texplej,  and  the  Jurisdiction  of  tbe 
coun^  court  to  make  an  order  of  final  dis- 
tribution or  to  determine  the  question  of  b«lr- 
ship.  A  receiver  was  afterward  appointed, 
and  O'Day  &  Tarpley  were  ordered  and  di- 
rected to  deliver  and  turn  over  to  him  all 
the  personal  property  received  by  them  from 
the  administrator  of  tbe  McCann  estate  under 
the  orders  of  the  county  court,  which  they 
refused  to  do;  and  on  January  15.  1900,  an 
lnformati<»i  was  flled  before  Judge  Frazer  for 
an  order  requiring  them  to  show  cause  why 
they  should  not  be  punished  tor  contempt 
As  a  Justification  for  tbelr  acts,  they  set  up 
In  detail  the  proceedings  In  tbe  escheat  case 
and  aiso  In  the  county  court  Judge  FYazer, 
however,  refused  to  re-ezamlne  tbe  questions 
passed  upon  by  Judge  Cleland,  adjudged  them 
guilty  of  contempt,  and  directed  that  tbey  be 
Imprisoned  tmtil  the  order  was  complied  with. 
O'Day  &.  Tarpley  appeal  from  this  order,  and 
also  trom  the  one  directing  them  to  deliver  the 
property  In  their  posBessiou  to  tbe  receiver. 

W.  W.  Cotton,  for  appellants.  D.  R.  N. 
Blackburn,  Atty.  Gen.,  and  Chester  T.  Dolpb, 
for  the  State. 

BEAN,  J.  (after  stating  the  facts).  It  to 
Insisted  that  tbe  order  of  Judge  Oldand  re- 
quiring the  defendants  O'Day  &  Tarpley  to 
drilvor  to  tbe  receiver  appointed  la  the  es- 
cheat proceedings  the  property  received  by 
tbem  tnm  McCann's  administrator  In  pur- 
suance of  the  orders  of  the  county  court  was 
not  final,  and  ther^re  not  appealable.  The 
statnto  provides  that  an  order  affecting  a 
substantial  right,  and  which  tn  effect  deters 
mines  the  action  or  salt,  shall  be  deemed  a 
judgment  «  decree  from  whlcb  an  appeal 
may  be  taken.  Hill's  Ann.  Laws  Or.  fl  585. 
And  It  to  belleived  that,  so  far  as  the  rigbte 
of  O'Day  ft  Tarpley  and  tbelr  clients  are  con- 
cerned, tbe  order  requiring  tbem  to  deliver 
possesBhin  of  tbe  property  to  tbe  receiver  to 
within  the  meaning  of  this  section.  Tbey 
were  not  parties  to  tbe  escheat  proeee^ng, 
and  as  to  them  tbe  ordor  was  practically  final. 
It  proposed  to  take  ftam  them  possession  of 
property  to  whl<A  tb^  asserted  tltie,  and  de- 
liver It  to  another.  In  a  ivoceedlng  In  which 
th^  were  not  parties,  and  could  not  further 
appear  as  a  matter  of  rl^t  It  wonld  seem 
that  tbe  wderly  way  would  have  been  elthn 
for  the  recetva  to  proceed  against  O'Day  ft 
Tarpley  In  tbe  usual  manner  to  try  their 
rlghta,  or  tbe  Information  should  have  been 
amended  so  as  to  make  tbem  parties  to  the 
suit,  and  thus  give  them  a  right  to  appear  In 
the  escheat  proceeding  and  litigate  tbe  ques- 
tions sought  to  be  determined.  The  order  re- 
quiring them  to  silver  tbe  property  to  tbe 
receiver,  without  their  being  parties  to  the 
proceeding,  in  effect  setUed  their  righto  and 
those  of  th^  clients  In  tbe  subject-matfew  of 
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the  litigation.  It  would  seem,  therefore,  to 
h&ye  been  au  appealable  order.  Basche  t. 
Pi-ingle,  21  Or.  24,  26  Pac.  8G3;  William  Deer- 
Ing  &  Co.  V.  Qulrey,  2G  Or.  556,  38  Pac.  710; 
.State  V.  Seonrlty  Sav.  Co.,  28  Or.  410,  43  Pac. 
102;  Therkelsen  v.  Therkelsen,  35  Or.  75,  54 
Pac.  880,  57  Pac.  373.  But  whether  It  was 
or  not,  the  appeal  Id  the  contempt  proceed- 
ings brings  up  for  conBlderation  tbe  same 
■questions  sought  to  be  raised  on  tbe  other  ap- 
peal. 

Upon  the  merits  two  questions  are  present- 
ed: First,  the  efTect  of  a  decree  of  a  county 
'Court  determining  who  are  tbe  heirs  of  a  de- 
ceased person,  and  distributing  the  personal 
property  belonging  to  the  estate  among  tbem; 
and,  second,  the  effect  of  the  filing  of  an  In- 
formation In  an  escheat  proceeding,  under 
section  3137,  upon  tbe  previously  acquired  ju- 
risdiction of  a  county  court. 

By  section  896,  Hill's  Ann.  Laws  Or.,  the 
■county  court  Is  Inyested  with  exclusive  Ju- 
risdiction In  the  first  Instance  pertaining  to  a 
court  of  probate,— among  other  things,  '*to 
■direct  and  control  the  conduct  and  settle  the 
accounts  of  executors,  administrators,  and 
^ardlans,"  and  "to  direct  the  payment  of 
debts  and  legacies,  and  the  distribution  of 
the  estates  of  Intestates";  end  by  section 
3J91  It  Is  provided  that,  after  the  paymrat 
and  satisfaction  of  all  claims  and  charges 
against  the  estate,  the  county  court,  or  Judge 
thereof,  shall  direct  the  payment  of  legacies, 
and  the  distribution  of  the  remaining  pro- 
-ceeds  of  personal  property  among  the  heirs 
and  other  persons  entitled  thereto.  Hne  Is 
positive  legislative  authority  for  a  county 
court,  not  only  to  settle  the  accounts  of  ei- 
•ecutors  and  administrators,  but  to  direct  the 
payment  of  debts,  and  the  distribution  of  the 
estate  of  Intestates  among  tbe  heirs  or  other 
persons  entitled  thereto;  and  tbe  statute  pro- 
vides that  its  Judgments  and  decrees  shall  be 
flnnl  and  conclusive  upon  all  persons  as  to  the 
title  and  status  of  tbe  property.  Id.  {  733. 
There  Is  a  mariied  difference,  however,  in  Its 
Jurisdiction  over  real  and  personal  property. 
The  title  to  real  prop«*ty  descends  to  the  law- 
ful heirs  Immediately  upon  the  death  of  the 
ancestor,  subject  only  to  the  right  of  the  ad- 
ministrator or  executor  to  possession  tor  the 
purpose  of  paying  debts,  etc.  Id.  IS  1120, 
1192;  Clark  v.  Bundy,  20  Or.  190,  44  Pac. 
'282;  In  re  John's  Will,  30  Or.  4M,  47  Pac. 
341,  50  Pac.  226,  36  L.  R.  A.  242.  No  order 
■of  tbe  county  court,  therefore,  sitting  for  the 
transaction  of  probate  business,  attempting  to 
partition  real  estate  of  a  decedent,  or  deter- 
mining tbe  question  of  heirship,  can  affect 
the  title.  Hanner  v.  Sliver,  2  Or.  836.  And 
auch  Is  the  character  of  cases  cited  by  the 
plaintiff.  Sands  v.  Lynham,  27  Grat.  291,  21 
Am.  Hep.  348;  Bresee  v.  Stiles,  22  Wis.  120; 
Ruth  V.  Oberbrunner,  40  Wis.  238;  Cryer  v. 
Andrews,  11  Tex.  170;  Croeley  v.  Calhoon, 
45  Iowa,  657.  But  the  personal  property  of  a 
-decedent  goes  by  operation  of  law  to  the  ad- 
mlnlfctrator,  and  the  title  thereto  must  be  de- 
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rived  through  blm.  Winkle  v.  Winkle,  8  Or. 
193;  Welder  v.  Osbora,  20  Or.  307,  25  Pac. 
715.  The  question  was  directly  Involved  In 
■Winkle  V.  Winkle,  supra,  where  It  was  held 
that  tbe  county  court  has  exclusive  Jurisdic- 
tion over  the  distribution  of  personal  prop- 
erty of  deceased  persons,  and.  If  there  be  an 
antenuptial  contract  which  affects  such  prop- 
erty. It  should  be  proved,  and  the  rights  of 
the  parties  thereunder  determined  by  the 
county  court  Mr.  Justice  Boise,  In  speaking 
for  the  court,  said:  "The  title  to  the  po"- 
sonal  property  of  a  deceased  person  most  be 
derived  from  the  administrator  through  the 
orders  of  the  court,  and  the  orders  of  said 
court  and  tbe  distribution  made  undo:  them 
of  personal  property  are  binding  on  all  per- 
sons who  are  interested  In  the  estate,  provid- 
ed such  ordo^  are  regular  and  In  due  form  of 
law.  The  antenuptial  contract  set  out  In  this 
case  should  have  been  proven  In  the  probate 
court,  and  the  rights  of  the  parties  affected 
by  it  there  determined;  and,  If  the  parties 
were  not  satisfied  with  the  proceedings  there 
bad,  then  either  could  have  appealed  to  the 
circuit  court.  If  they  neglected  to  appeal, 
the  decree  of  the  probate  coart  became  final, 
and  Is  not  subject  to  be  reviewed  In  a  court  of 
equity."  .  The  distribution  by  a  coanty  court 
of  the  personal  property  of  a  deceased  person 
is  in  the  nature  of  a  proceeding  in  rem,  and. 
like  all  proceedings  of  that  kind,  la  not  only 
binding,  where  the  statutory  notice  has  been 
given,  on  the  parties  who  .actually  appeared 
in  the  case,  but  on  all  others.  When  acting 
within  its  Jurisdiction,  and  after  due  notice, 
its  decrees  on  the  distribution  of  peraMtal 
property,  like  adjudications  of  prizes  and  tor- 
feltnres,  and  matters  of  collision  In  admir- 
alty cases,  and  orders  In  proceedings  of  In- 
solvoicy  and  bankruptcy,  are  conclusive  npon 
all  persons.  "A  proceeding  for  distribution." 
says  Mr,  Justice  Harrison,  "la  in  the  nature 
of  a  proceeding  hi  rem;  the  res  being  the  es- 
tate which  is  In  the  bands  of  the  executor 
under  the  control  of  the  court,  and  which  he 
iK'ingB  before  the  court  for  the  purpose  of 
receiving  directions  as  to  its  final  disposittoi. 
By  giving  the  notice  directed  by  the  atatute 
the  euUre  world  Is  called  before  the  court, 
and  the  court  acquires  jurisdiction  over  all 
persons  for  the  purpose  of  determining  their 
rights  to  any  portion  of  the  estate;  and  every 
person  who  may  assert  any  right  or  Inttfeet 
therein  Is  required  to  present  his  claim  to 
the  court  for  its  determination.  Whether  be 
appear  and  present  bis  claim,  or  fall  to  ap- 
pear, the  action  of  the  court  is  equally  con- 
clusive TQion  him,  'subject  only  to  be  revers- 
ed, set  aside,  or  modified  on  appeaL*  The 
decree  is  as  blading  upon  him  if  he  fall  to 
appear  and  present  his  claim  as  If  his  claim, 
after  presentation,  bad  been  disallowed  by 
the  court"  WllUam  Hill  Co.  t.  I^wler,  116 
Cal.  359,  48  Pac.  323.  See.  also,  2  Bla<^ 
Judgm.  {  63S;  2  Freem.  Judgm.  (4th  Ed.)  f 
581:  2  Woemer,  Adm'n  (2d  Sd.)  i  601:  Goad 
T.  Mootgomeiy,  119  Cal.  668^  SI  Pac.  081,  68 
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Am.  Bt  Bep.  145:  Bramell  t.  Cole,  136  Mo. 
201.  37  S.  W.  824,  58  Am.  St  Rep.  619; 
Exton  T.  Zule,  14  N.  J.  £q.  501.  Under  HiH's 
Ann.  Laws  Or.  i  3130,  the  state  la  entitled  to 
maintain  any  action,  suit,  or  proceedli%  nec- 
essary for  the  enforcement  or  protection  of  Its 
rights  In  the  matter  of  escheated  property 
In  like  manner  and  with  like  effect  as  ai^ 
natural  person,  so  that  It  could  have  appeared 
In  the  county  court  and  there  presented  for 
adjudication  the  questiim  as  to  whether  Mc- 
Cann  died  without  heirs.  The  notice  publish- 
cd  In  obedlmce  to  the  orders  of  the  county 
court  upon  the  filing  of  Cooper's  final  account 
was  sofflclent  notice  to  it  and  all  other  par- 
ties Interested  to  render  the  decree  of  dls- 
trlbutlDO,  which  was  necessarily  a  part  of 
the  final  settlement  of  the  estate.  condualTe, 
imtll  rerersed  or  set  aside  In  some  direct 
proceeding.  The  fact  that  Cooper  was  re- 
moved  pending  the  settlement,  and  Logan 
appointed  as  his  successor,  could  not  destroy 
the  virtue  or  efficacy  of  the  previous  notice, 
or  render  it  necessary  to  give  another.  At 
the  time  of  Cooper's  removal  the  estate  had 
been  fully  adminlstoed,  and  the  final  ac- 
■count  filed.  Nothing  remained  to  be  draie 
witli  the  pr<^erty  In  controversy,  except  to 
distribute  It  among  the  parties  legally  enti- 
tled thereto.  The  court  had  Jurisdiction  and 
custody  of  the  property,  and  by  the  notice  the 
atatotory  requirements  were  complied  with, 
and  all  persona  given  their  day  In  court,  and 
this  was  all  the  law  required.  2  Woerner, 
Adm'n  (2d  Ed.)  f  6(6;  Kearney  v.  Kearney, 
72  CaL  591,  15  Pac.  7G0.  Unless,  therefore, 
the  jnrisdictloii  of  that  court  was  ousted  by 
the  mere  filing  of  the  iDformatlon  in  the  es- 
cheat proceeding,  the  order  of  final  distribu- 
tion is  conclusive. 

By  the  statute  the  county  court  is  given 
exclusive  Jurisdiction  in  the  first  Instance  over 
the  administration  of  the  estates  of  deceased 
persons,  and  the  distribution  of  the  personal 
property  thereof,  and  we  think  It  Immaterial 
to  consider  whether  the  legislature  can  consti- 
tutionally deprive  It  of  such  Jurisdiction.  As 
we  construe  the  escheat  law,  it  does  not  un- 
dertake to  interfere  in  any  way  with  the  Ju- 
riadfctlon  of  the  county  court  In  probate  mat- 
tera,  or  with  the  Jnrlsdietion  of  any  other 
court,  lawfully  acquired.  It  nowhere  pro- 
Tides  that  the  filing  of  an  InformatI<xt  In  the- 
circuit  court  to  escheat  personal  property  of 
the  decedent  wlii  oust  the  county  court  of  a 
prevtously  acquired  Jurisdiction  to  settle  the 
estate  of  the  deceased,  or  vest  in  the  circuit 
court  the  right  to  determine  questions  which 
by  law  bdong  exclnstvely'  to  the  county 
courts.  Prior  to  1887  It  was  made  the  duty 
of  the  administrator,  under  the  direction  of 
the  county  court,  to  sell  property  belonging 
to  the  estate,  and  pay  the  net  proceeds  there- 
of Into  the  treasury  of  the  state,  whenever 
the  administration  bad  been  completed  end 
there  were  no  known  beirs,  or  In  case  the 
beln  did  not  claim  the  property  within  six 
months  thereafter.    Deady  &  Lane's  Oen. 
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Laws  Or.  p.  682.  By  tbe  act  of  1887  (Hill's 
Ann.  Laws  Or.  {  8185  et  seq.)  the  county 
court  was  relieved  of  that  duty.  But  the  act 
referred  to  does  not  In  any  way  interfere 
with  its  Jurisdiction  in  transacting  probate 
bU8ln«u  to  proceed  to  the  final  settl^ent  of 
an  estate,  and  the  adjudication  of  sudi  ques- 
tions as  necessarily  arise  thaeM.  Determine 
Ing  wtaeOier  property  has  escheated  to  tbe 
state,  and  deciding  the  questions  lnv<dved  In 
such  a  proceeding,  constitute  no  part  of  tbe 
ordhmry  duties  tst  a  probate  court,  and  the 
act  of  1887  was  simply  designed  to  transfer 
the  general  right  to  adjudicate  upon  such  mat- 
ten  to  the  circuit  court.  It  was  intended  to 
provide  a  method  of  procedure  by  which  it 
may  be  Jndicially  determined  tiiat  the  prop- 
erty of  an  intestate  dying  without  h^s  has 
escheated  to  tbe  state.  But  any  proceeding 
commenced  for  that  purpose  must  ne^ssarlly 
be  In  mbordlnatlfm  to  the  mles  of  law  essaD* 
tlal  to  tbe  orderly  adnifnistratlcHi  of  Justice. 
It  Is  a  familiar  principle  that,  where  a  court 
has  acquired  jurisdiction  over  tbe  subject- 
matter  and  the  parties  in  intawa^  It  la  its 
duty  to  proceed  with  tbe  consideration  ot  tbe 
matters  presoited  to  final  determination,  nn- 
less  It  Is  prevented  trtm  doing  so  by  an  in- 
Jmictlon  or  some  other  legal  procesa  rendering 
such  proceedhig  impracticable.  A  simple  ob- 
jection, or  an  objection  followed  by  tbe  com- 
moicement  of  some  action  or  inroceeding  in 
another  court  will  not  justify  a  delay  ra-  tbe 
refusal  to  exercise  Hs  own  rightful  authority. 
This  rule  has  peculiar  force  when  applied  to 
the  proceedings  of  a  county  court  In  the  trans- 
action of  probate  business.  An  administrator 
Is  an  officer  of  tbat  court,  and  takes  posses- 
sion of  the  estate  In  obedience  to  Its  orders, 
and  such  possession  cannot  be  dlsturlred  by 
process  out  of  another  court  Byera  v.  Hc- 
Auley,  149  U.  S.  008,  13  Sup.  CL  906,  87  L. 
Ed.  867;  Blake  v.  Butler,  10  R.  I.  133;  Pit- 
kin V.  Pitkin,  7  Conn.  315,  18  Am.  Dec.  Ill; 
In  re  Stilwell,  68  Hun,  406,  23  N.  Y.  Supp. 
65.  It  Is  not  reasonable  to  suppose  that  the 
legislature  intended  tbat  tbe  mere  commence- 
ment  of  an  escheat  proceeding  by  dlreetloD  of 
the  governor  should  have  the  effect  .to  oust 
the  previously  acquired  jurisdiction  of"a  coun- 
ty court  to  proceed  to  the  final  settlement  of 
an  estate,  and  the  distribution  of  the  personal 
property  belonging  thereto.  It  is  only  "the 
residue"  of  the  peraonal  property  of  one  dying 
without  heirs,  after  "the  payment  of  the  debts 
of  the  deceased,  and  the  charges  and  expenses 
of  administration,"  tliat  escheats  to  the  state 
(Hill's  Ann.  Laws  Or.  §  3090),  and  such  resi- 
due can  only  be  determined  after  an  admin- 
istration In  the  county  court.  If  the  legisla- 
ture had  Intended  to  make  such  a  radical 
Innovation  in  tbe  law  governing  the  jurisdic- 
tion, powers,  and  duties  of  a  county  court  in 
probate  matters  as  Is  contended  for  by  the 
plaintiff,  it.  no  doubt,  would  have  clearly  so 
provided;  but,  not  having  done  so,  the  courts 
ought  not  to  resort  to  some  Ingenious  con- 
struction of  the  law  to  accomplish  such  a 
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result  If  a  clrcalt  coort,  throngb  ■  recelTcr 
or  otherwise,  can  take  the  property  of  a  de- 
cedeot  ont  of  tbe  hands  of  an  admlnlatrator, 
and  proceed  to  make  a  final  dispoaltlon  there- 
of, it  could  and  would  prerent  the  payment 
of  fnoeral  charges,  ^penaes  of  laat  alckness, 
debts,  and  other  claims  against  the  saUte, 
as  provided  for  In  the  statute  (Id.  }  1183), 
and  would  also  preTent  an  administrator 
from  settling  hla  accounts  (Id.  |  1175)  and 
obtaining  an  order  exonerating  hldi  and  bla 
bondsmen  from  further  liability.  An  admin- 
istrator la  charged  with  property  coming  iitto 
bis  bands  belonging  to  his  intestate  (id.  | 
1176),  and  he  can  only  settle  hia  accoanta 
with  and  obtain  his  discharge  from  the 
county  court  appointing  him.  It  seems  clear 
to  us,  therefore,  that  the  legislature  did  not 
Intend  that  the  mere  comraencement  of  an 
escheat  proceeding  in  the  circuit  court  abonld 
Interfere  with  or  In  any  way  disturb  pend- 
ing proceedings  in  the  county  court 

It  la  not  necessary  for  us  to  determine  at. 
ttala  time  wbetiier,  In  case  a  county  court,  on 
final  aettlemeat  of  an  estate,  should  ascertain 
and  determine  that  tbe  Intestate  died  without 
bfira,  it  would  be  necessary  to  commence 
proceediugB,  under  section  3137  of  the  stat- 
ute, to  obtain  a  Judicial  determination,  bind- 
ing on  all  tbe  world  (Hamilton  t.  Brown.  161 
U.  S.  256.  16  Sup.  Ct  5S5.  40  L.  Ed.  fi&l),  tfaat 
tbe  property  had  escheated  to  the  atate.  It  la 
aofflclent  for  tbe  purpoaes  of  this  case  tiiat 
the  county  court  of  Multoomah  county  bad 
Jurisdiction  and  authority  to  determine  the 
question  of  heirship  upon  an  application  for 
final  distribution  of  personal  property  of  Me- 
Gann's  estate. 

It  followa  that  tbe  proceedlaga  in  tibe  court 
below  must  be  rerersed,  and  It  la  ao  ordered. 


ta  Or.  644) 
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(Supreme  Coort  of  Oreson.    July  14.  1902.) 

CORPORATIONS— PROOF  OF  CORPORATE  EXIST- 
ENCE —  SUFFICIENCY  OF  EVIDENCE  —  SUB- 
SCRIBING WITNESS— FILING  OF  ARTICLES- 
SUBSCRIPTION  TO  STOCK— ELECTION  OF  DI- 
RECTORS. 

1.  Under  HIII'i  Ann.  Laws,  I  232,  proTidtng 
that  ao  exception  Bball  etate  the  objectiou  re- 
lied on  with  fio  much  of  the  evideace  as  is  oec- 
essary  to  explain  it  but  ao  more,  'where.  In  au 
appeal  from  a  judgment  for  plaintiff,  the  bill 
of  exceptions,  In  referring  to  a  ruling  denyiog 
a  motion  for  a  nou!<uit,  oased  on  the  ground 
that  the  corporate  exintence  of  plaintiff,  a  pur- 
ported corporation,  had  not  been  proved,  recited 
that  there  was  no  evidence  of  aoch  corporate 
existence  other  than  that  set  ont  In  the  bill  of 
nceptioos,  tbe  aiifflcieocy  of  such  evidence  to 
establish  such  corporate  existence  will  be  con- 
sidered, though  the  bill  of  exceptions  did  not 
purport  to  contain  all  tbe  evidence  cm  the  other 
Us  lies  in  the  case. 

2.  Hill's  Ann.  Laws,  If  8217,  82ia  provide 
that  a  private  corporation  may  be  created  by 
three  or  more  persona  snbscrlblng  to  and  ac- 
knowledglns  the  articles  of  Incorporatiou  In 
triplicate,  one  to  be  Sled  with  the  aecretary 
«t  state,  one  with  the  county  clerk,  and  one 
to  be  retained  by  the  corporation.  Section  3219 
piovidea  that  such  articles,  or  a  certified  copy 


of  those  filed  with  tfie  secretary  of  state,  shall 
be  evidence  of  the  exiatence  of  such  corpora- 
tioa;  section  3221,  that  upon  the  making  and 
filiag  of  SQdt  artidea  the  Incorporators  an 
aathorixed  to  carry  Into  effect  the  objeeta  of 
tbe  corporation;  and  aectioa  8222,  that  when 
one-half  of  the  capital  stock  baa  been  subscrib- 
ed a  board  of  directors  may  be  elected,  who 
are  autborEzed  by  aectioo  3225  to  elect  one  of 
tbdr  number  as  jpresident  Section  7S1  pro- 
vides that  any  wntiug  offered  in  evidence  may 
be  proved  by  any  aubBcribing  witueas  thereto. 
Bela,  that  the  testimony  of  a  subscribing  wit- 
DCRS  to  a  writing  porportiog  to  be  articles  of 
incorporation  that  he  was  present,  and  saw  the 
persons  named  therein  as  Incorporators  execute 
it,  and  that  of  one  of  the  alleged  iuforporators 
that  he  was  president  of  such  corporation,  od- 
aupplemented  by  any  evidence  of  the  filing  of 
the  articles,  the  subacriptioa  of  one-half  of  the 
stock,  or  the  election  of  a  board  of  directora. 
was  insufficient  to  establish  the  existence  of  tha 
corporation. 

Appeal  from  circuit  court,  Marion  coonty; 
George  H.  Burnett,  Judge. 

Action  by  the  Goodale  Lumber  Company 
agalDSt  W.  H.  Shaw.  From  a  judgmoat  In 
favor  of  plaintiff,  defendant  appeala.  Be- 
Tersed. 

Tills  la  an  action  to  recover  on  ■  promls- 
aory  notew  It  la  alleged  in  the  cuuplaint  "that 
plaintiff  la  a  c<n-poration  organized  and  plat- 
ing by  virtue  of  the  lawa  of  the  atata  of 
Oregon,  with  Its  head  office  at  Balem,  Ore- 
gon"; that  about  April  8.  1895,  the  defend- 
ant; W.  A.  Bhaw,  and  one  Wm.  H.  Smith.  Sr., 
executed  to  J.  C  Goodale  th^  promlaaory 
note  for  tbe  Bum  at  $4S0.  payable  In  three 
months,  with  interest  at  10  per  cent  per  an- 
num; that  Goodale  asdgned  It  to  plaintiff, 
which  la  now  the  awntr  and  bolder  tboeof; 
that  no  part  of  aald  note  haa  been  paid,  ex- 
cept tbe  aum  of  $49.60;  and  that,  owing  to 
the  death  of  Smith,  he  la  not  made  a  party 
to  the  action.  The  anawer  denies  the  mate- 
rial allegationa  (tf  tiie  complaint,  except  the 
execution  of  the  note,  and  aeta  out  two  aepa- 
tate  defoiaes.  a  atatement  of  which  la  not 
necessary  to  a  dedalon  herein.  At  the  trial 
a  subscribing  witneaa  testified  that  he  was 
presoiti  and  saw  a  document  purporting  to  be 
piaintlff*a  arUclea  of  Inco^oratlon  executed 
by  peracma  therein  named  as  Incorporators, 
and  to  which  he  appended  Us  name  aa  a  wit- 
ness, whereupon  said  articles  were  received  In 
evidence^  over  defendanl^a  ob]eeti(m  and  ex- 
ception. The  bill  ot  exceptions,  referring  to 
the  teetlmony  ao  introduced,  contalna  the  fol- 
lowing recital:  **There  waa  no  other  evi- 
dence of  tbe  Ineofporation  or  organlaatkm  of 
the  idalntiff  aa  a  corporatloD  offered  or  reoriv- 
ed  uptm  said  trial  tending  to  prove  that  tbe 
said  artidea  of  Incorporation  had  been  filed 
In  the  office  of  the  county  derk  of  Marion 
county,  Oregon,  or  to  the  oflke  of  tiie  aecre- 
tary of  atate  for  the  atate  ot  Oregon,  or  filed 
elsewhere,  or  at  all;  and  there  waa  no  evi- 
dence offered  or  received  upon  aald  trial  fold- 
ing to  ahow  that  any  <tf  tbe  capital  stock  of 
tiie  plaintiff  corporation  bad  been  subscribed, 
or  tbat  tt  had  been  organized  by  electing 
ofllcers,  except  tbat  one  J.  O.  Goodale  teatt* 
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fled  orally  that  be  was  president  of  the  plaln- 
tiH  corporation."  The  plaintiff  having  Intro- 
duced its  testimony  and  rested,  the  defendant 
filed  a  motion  for  a  judgment  of  nonsuit, 
which  having  hcen  overmled  an  exception 
was  allowed.  Upon  the  cause  heing  submit- 
ted, the  court  charged  tlie  jury.  In  effect,  that 
said  articles  were  sufficient  evld^ce  of  plain- 
tiff's existence  as  a  corporation,  to  which  an 
exception  was  reserved.  The  jury  returned  a 
verdict  for  the  sum  demanded,  and,  Judgment 
having  been  rendered  thereon,  the  defendant 
appeals. 

P.  EL  D'Arc?  and  John  A.  Carson,  for  ap- 
pellant J.  N.  Brown,  tor  resptmdent 

MOOBE,  C.  J.  (after  stating  the  facts).  It 
Is  contended  by  defendant's  counsel  tiiat,  no 
proof  having  been  <^ered  tending  to  show 
that  plaintiff's  articles  of  incorporation  had 
been  filed,  or  any  of  Its  capital  stock  taken, 
or  directors  elected,  the  court  erred  In  refus- 
ing to  grant  the  nonsnlt.  It  is  maintained  by 
plahitUTs  counsel,  however,  that,  as  the  bill 
of  exceptions  does  not  purport  to  contain  all 
the  testimony  given  at  the  trial,  the  action  of 
the  court  In  overruling  the  motion  for  nonsuit 
is  not  subject  to  review.  "It  has  been  repeat- 
edly held,"  says  Mr.  Chief  Justice  Bean  in 
Adklns  V.  City  of  Monmouth  (Or.)  68  Pac.  737, 
"that  the  rulings  of  the  circuit  court  on  a 
motion  for  nonsuit  for  InsuiUcleucy  of  testi- 
mony wUl  not  be  reviewed  upon  appeal,  un- 
less the  bill  of  exceptions  affirmatively  shows 
that  It  contains  all  the  evidence  given  up  to 
the  time  the  motion  was  made."  To  the  same 
effect,  see  Woods  v.  Courtney,  X6  Or.  12X,  17 
Pac.  745;  Roberts  v.  Parrish,  17  Or.  583,  22 
I'ac.  136;  Coffin  v,  Hutchinson,  22  Or.  554, 
30  Pac.  424.  In  these  cases,  while  testlmtmy 
was  found  In  each  transcript  tending  to  prove 
a  material  fact,  the  bill  of  exceptions  did  not 
contain  a  stotemrat  that  no  other  relevant 
testimony  had  been  offered,  and,  as  error  will 
not  be  presumed,  but  must  affirmatively  ap- 
pear in  order  to  secure  a  reversal,  it  was  prop- 
erly held  that  the  bill  of  exceptions  not  con- 
taining all  the  testimony  ,  Introduced  at  the 
trial  up  to  the  time  the  motion  for  a  Judgment 
of  nonsuit  was  made,  the  ruling  of  the  court 
thereon  would  not  be  reviewed  upon  appeal. 
The  law,  however,  does  not  require  the  per- 
formance of  vain  things;  and  where,  as  in 
the  present  instance,  the  testimony  set  out 
in  the  bill  of  exceptions  clearly  shows  the 
mode  adopted  to  prove  a  particular  fact  and 
also  contains  a  statement  which  necessarily 
negatives  the  possibility  of  other  testimony 
having  been  Introduced  upon  tbe  issue  involv- 
ed, the  reason  for  the  rule  announced  In  the 
cases  adverted  to  ceases,  and  the  rule,  which 
is  otherwise  general,  has  ingrafted  thereon 
and  becomes  subject  to  an  exception,  which 
is  ihustrated  in  .cases  like  the  one  at  bar, 
where  the  bill  states  the  objection  with  so 
much,  but  no  more,  of  the  evidence  than  Is 
necessary  to  explain  It.  Hill's  Ann.  Laws, 
Jt  232.    When  the  bill  of  exceptions  affirma- 


tively shows  that  It  contains  all  the  testi- 
mony possibly  applicable  to,  and  considered 
by  the  trial  coort  in  ruling  upon,  a  motion  for 
a  judgment  of  nonsuit,  the  appeal  necessarily 
brings  up  for  review  the  action  -of  the  court 
in  disposing  of  the  motion. 

Considering  the  case  on  Its  merits,  a  pri- 
vate corporation  la  created  by  three  or  more 
persons  subscribing  their  names  to  and  ac- 
knowledging written  articles  of  incorporation 
in  triplicate,  one  of  which  shall  be  filed  in 
the  office  of  the  secretary  of  state,  one  with 
the  county  clerk  of  the  county  where  the 
business  is  proposed  to  be  located,  and  tbe 
other  retained  in  the  possession  of  the  cor- 
poration. Hill's  Ann.  Laws,  SS  3217,  3218. 
The  articles  of  incorporation  or  a  certified 
copy  of  the  one  filed  with  the  secretary  of 
state  or  the  county  clerk  is  evidence  of  the 
existence  of  such  corporation.  Id.  %  3219. 
Upon  making  and  filing  articles  of  Incorpora- 
tion, the  persons  subscribing  their  names  as 
Incorporators  are  authorized  to  carry  into  ef- 
fect the  objects  specified  In  the  articles.  Id. 
S  3221.  The  Incorporators  are  authorized  to 
open  books  and  receive  subscriptions  to  the 
capital  stock  of  the  cor^ioratlon,  and,  when 
one-half  of  such  stock  has  been  subscribed, 
It  shall  be  lawful  in  the  organization  of  the 
corporation  to  elect  a  board  of  directors.  Id. 
{  3222.  The  directors,  when  elected  and 
qualified,  shall  elect  one  of  their  number 
president.  Id.  S  322S.  As  the  making  of  ar- 
ticles of  Incorporation  necessarily  precedes 
their  filing,  it  is  the  latter  act  that  gives  vi- 
tality to  and  brings  Into  life  a  private  cor- 
poration, and  such  filhig  Is  a  condition  prece- 
dent to  Its  existence.  HlU's  Ann.  Laws,  9 
3221;  Mining  Co.  v.  Ruble,  8  Or.  284.  Mora- 
wetz.  In  his  work  on  Private  Corporations 
<2d  Ed.,  §  27),  in  discussing  this  subject 
says:  "A  substantial  compliance  with  all  the 
terms  of  a  general  incorporation  law  Is  a 
prerequisite  of  the  right  of  forming  a  cor- 
poration under  It.  Thus,  where  it  is  provided 
that  a  certificate  or  articles  of  association 
setting  forth  the  purposes  of  the  corporation 
about  to  be  formed,  the  amount  of  its  capital, 
and  other  details,  shall  be  filed  with  some 
public  officer,  a  performance  of  this  require- 
ment Is  essential;  and  until  It  has  been  per- 
formed the  association  will  have  no  right 
whatever  to  assume  corporate  franchises." 
This  author,  in  speaking  of  the  proof  of  the 
performance  of  conditions  precedent  (section 
41),  further  says;  "In  order  to  prove  the 
legal  existence  of  a  corporation,  It  Is  neces- 
sary to  show  that  every  condition  precedent, 
subject  to  which  the  franchise  of  forming 
the  corporation  is  conferred,  has  been  com- 
plied with.  Thus  it  is  essential,  in  order  to 
establish  the  incorporation  of  a  company  un- 
der a  general  law,  to  show  that  all  formali- 
ties prescribed  by  the  law  have  been  follow- 
ed." While  the  statute  provides  that  the  ar- 
ticles of  incorporation,  or  a  certified  copy  of 
the  one  filed  with  the  secretary  of  state  or 
county  clerks  is  evidence  of  the  existence  of 
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anch  corporation  (HiU'B  Ann.  Laws  |  32i»), 
this  clause  must  necessarily  be  construed  In 
pari  materia  wltb  another  section,  vblch  pro* 
Tides  that  upon  011ng  articles  ot  Incorpora- 
tion the  perstma  subscribing  the  same  are  In- 
cwporators,  and  anthwlzed  to  carry  Into  ef- 
fect the  objects  speclAcd  In  the  articles.  Id. 
I  3221.  In  the  methodical  order  of  offering 
the  necessary  evidence  It  would  seem  proper 
to  prove  the  e»cutlon  and  acknowledgment 
of  the  articles  of  Incorporation  In  triplicate, 
and  that  one  of  such  articles  bad  been  filed 
.  In  the  office  of  the  secretary  of  state  and  an- 
other In  the  c^ce  of  the  clerk  ot  the  county 
where  the  business  of  the  corporation  Is  pro- 
posed to  be  conducted.  Id.  |  8S18.  If  sec- 
tion 3219,  supra,  la  to  be  construed  literally, 
and  the  existence  of  a  de  jure  corporation 
can  be  established  by  the  Introduction  In  evi- 
dence of  the  articles  of  Incorporation,  with- 
out other  proof  eicept  that  of  a  subscribing 
witness  (Hill's  Ann.  I^ws,  |  761),  it  Is  possi- 
bly la  ttie  absence  of  filing  the  articles,  to 
prove  the  existence  of  a  corporation  that  has 
no  vitality,  tiie  absurdity  of  which  demon- 
strates that  evidence  other  than  the  artldes 
of  Incorporation  Is  necessary.  If,  instead  of 
the  articles  of  Incorporatlrai  retained  In  plaln- 
tUTs  poBBessIon,  a  certified  cot^  had  been 
Introduced  In  evidence,  It  would  have  disclos- 
ed that  at  least  one  of  the  original  articles 
had  been  filed  with  the  certifying  officer,  and 
such  proof  would  have  come  nearor  establish- 
ing the  exlstoice  of  the  corporation  than  the 
mode  adopted.  The  articles  ot  Incorporation, 
nnsupplemoited  by  other  proof,  were.  In  our 
Judgmoit,  Inadequate  to  prove  tlx  existence 
of  the  plaintiff  as  a  corporation,  and  hence 
the  eonrt  erred  in  charging  the  jury  that  the 
document  Introduced  In  evidence  waa  suffl- 
cloit  for  that  purpose.  A  corporation  Is  cre- 
ated by  making  and  filing  articles  of  Incor- 
poration (Hlljl's  Ann.  Laws,  |  8221),  and  Is  or- 
ganized by  electing  a  board  of  directors, 
which  can  only  be  done  when  one-half  of 
the  capital  stock  has  been  subscribed  (Id.  I 
3222;  Railroad  Co.  T.  SpUlman,  23  Or.  587, 
32 1^.  688).  Thus,  as  was  aald  by  Mr.  Chief 
Justice  Kelly  In  Hollnday  v.  Elliott,  8  Or.  84: 
"Where  the  statute  prescribes  the  manner  In 
wblch  a  cwporatton  shall  be  organized,  Its 
requirements  must  be  substantially  complied 
with;  otherwise  It  will  have  no  legal  capacity 
to  transact  business  as  a  corporation."  Mr. 
Justice  Wolverton,  In  NIcknm  v.  Burckhardt, 
30  Or.  4M,  47  Pac.  788,  48  Fac.  474,  GO  Am. 
St  Hep.  822,  discussing  this  subject,  says: 
"The  organization  Is  completed  only  when 
the  directors  have  been  elected,  and  they 
have  elected  a  president  and  secretary."  The 
complaint  having  alleged  that  pintntlff  Is  a 
corporation  organized  and  existing  by  virtue 
ot  the  laws  of  the  state  of  Oregon,  and  this 
averment  being  denied  In  the  answer,  the 
burden  was  imposed  upon  It  to  prove  the 
foct  thus  in  issue.  The  neglect  to  show  that 
one-half  of  the  capital  stock  had  been  taken, 
or  a  board  of  directors  elected,  was  a  failure 
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to  prove  that  plaintiff  bad  ever  been  organ- 
ized as  a  de  jure  COTporatlou;  and  as  It 
could  transact  no  business  In  tibat  capacity 
until  thus  constituted  (HoUaday  v.  Elliott, 
supra),  there  was  an  omission  to  prove  a  ma- 
terial avwment  of  the  cisnplalnt. 

The  testimony  Introduced  was  Insufficient 
to  establish  plahitlff's  oi^anizatlmi  as  a  cor^ 
poratlon,  and  the  court  «red  In  refuting  to 
grant  the  judgment  of  ncmsult.  In  conse- 
quence of  which,  and  of  the  giving  ot  the  In- 
atrnctlou  complained  of,  the  judgmeit'  Is  re- 
vowd,  and  the  cause  remanded  for  such  far- 
ther proceedings  as  may  be  accessary,  not  In- 
consistent with  this  opinion. 


(42  or.  U3> 

HUGHES  V.  LADD  et  ai. 

(Supreme  Court  of  Oregon.    July  14,  1902.> 

PRINCIPAL  AND  SURETY— WHO  ARB  PRINCI- 
PALS. 

1.  A  corporation  authorized  Its  finance  com- 
mittee to  borrow  money  for  the  use  of  the  cor- 
poration, and  to  give  wie  notes  of  the  coriwra- 
tioQ  therefor.  Money  was  borrowed  and  used 
for  corporate  purposes,  but  the  lender  Insist- 
ed that  the  petBooal  notes  of  tiie  mranbers  of 
the  committee  be  given,  instead  of  the  note  of 
the  corporation.  This  was  done,  and  the  mem- 
bers ot  the  committee  credited  with  the  amonnt 
of  the  loan.  All  parties,  however,  r^arded  the 
corporation  aa  primarily  liable  directly  to  the 
lender,  and  not  to  the  members  of  the  com- 
mittee; aud  the  latter  took  no  security  or  evi- 
dence of  indebtedness  from  the  corporation, 
and  the  corporation  made  payments  to  the 
holder  of  some  of  the  notes.  Held,  that  the 
corporation  was  a  principal  as  to  the  notes 
given  b7  the  committee,  and  the  slgneis  there- 
of were  sureties. 

2.  Where  a  member  of  a  corporation  becomes 
surety  on  a  note  for  monef  borrowed  hy  it  in 
the  usual  course  of  business,  wH^ut  any 
agreement  as  to  the  disposition  to  be  made  of 
the  money  when  received,  it  will  be  conclusive- 
ly presumed  that  the  note  was  signed  in  order 
that  the  corporation  might  receive  the  money 
and  disburse  it  according  to  the  by-laws. 

3.  The  indiridoal  members  of  the  finance 
committee  of  a  corporation  became  snreties  on 
certain  notes  given  by  the  corporation  for 
borrowed  money.  These,  being  overdue  and 
unpaid,  were  purchased  by  one  of  the  commit- 
teemen. Suteequmtly  Uie  corporation  bor- 
rowed more  mon^,  giving  notes  signed  by  the 
same  committeemen  as  snreties.  A  part  of  this 
money  was  used  to  pay  interest  on  the  notes 
held  by  one  of  the  committeemen.  Held  that, 
as  the  iiayment  of  the  interest  was  a  transac- 
tiou  entirely  separate  aud  apart  from  tJiat  of 
borrowing  the  money,  the  holder  of  tbe  note 
received  no  lienefit  from  the  borrowing  of  tiie 
moue^,  and  bo  waa  not  thereby  rendered  a 
principal  on  the  last  note. 

4.  The  individual  members  o£  the  finance 
committee  of  a  corjwration  became  sureties 
on  the  corporation's  note  for  borrowed  mon- 
ey, a  part  of  which  was  used  to  pay  overdne 
taxes  on  a  building  which  was  the  only  prop- 
erly of  the  corporation ;  the  mortgagee  having 
threatened  to  foreclose  If  the  taxes  were  not. 
piiid.  One  of  the  members  of  the  finauce  com- 
mittee held  notes  of  the  corporation.  Held. 
that  the  beoetit  arising  from  the  fact  that  by 
payment  of  the  taxes  the  corporation  was  left 
in  posNessiou  of  its  proijerty,  and  therefore 
more  liable  to  pay  its  debts,  accrued  to  e&ch 
Rtockholder  and  surety,  and  was  not  peculiar 
to  the  one  who  held  the  notes  of  the  corpora- 
tion, so  as  to  make  him  a  principal  on  the 
note. 
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Appeal  from  drcnlt  court,  Multnomah 
coanty;  J.  B.  Cleland,  Alfred  F.  Bears,  and 
M.  G.  George,  Jndges. 

Salt  by  Ullla  G.  Hughes  agatnat  Charles 
B.  Ladd  and  another.  From  a  judgment  for 
defendants,  plaintlfC  appeate.  Affirmed. 

Itie  following  Is  the  (pinion  of  the  court 
below  (Cleland,  P.  J.): 

"It  becomes  Important  to  ascertain  the  re-' 
latlon  of  defendant  Ledd  to  the  C9iamber  of 
Commerce,  arising  out  of  the  making  of  the 
notes  the  plaintUT  did  not  sign.  Whm  it  was 
decided  loans  to  tlie  amount  of  f 220,000  were 
necessary,  the  proper  committee  was  directed 
and  authorised  to  make  the  notes  of  the  Cham- 
ber of  Commerce  In  conv^Ient  amounts,  and 
it  was  understood  these  notes  were  also  to  be 
signed  bf  the  members  of  the  finance  commit- 
tee. The  subcommittee,  however,  was  glvm 
power  to  act  If  the  arrangement  had  been 
completed  as  designed  by  the  Chamber  of 
Commerce,  it  would  have  beoi  In  fact  and  in 
law  the  {vlndpal,  and  the  members  of  the 
finance  committee  sureties.  When  tlie  sub- 
committee  applied  for  the  accommodatl<m,  an- 
other form  of  note  was  required  by  the  bank. 
This  was  a  note  signed  by  the  members  of 
the  finance  committee,  omitting  the  Chamber 
of  CommCTce  from  the  list  of  makers.  The 
conditions  insisted  upon  by  the  bank  were 
by  the  committee  submitted  to  and  ratified 
by  the  Chamber  of  Commerce.  The  manner 
of  dosli^  the  loan  was  fully  understood  by 
the  Chamber  of  Cmnmerce^  the  money  paid  to 
Ite  treasurer,  and  disbursed  by  It  through 
wairanti  In  tbe  mannw  the  by-laws  required 
Ita  bnsineas  to  be  transacted.  After  the  first 
note  was  made,  the  plan  then  adopted  to  se- 
cure the  money  seems  to  have  been  foDowed 
In  all  other  cabes  wherein  notes  were  given 
In  and  about  the  completion  of  the  building, 
except  twenty<elght  notes  hereafter  to  be 
mentioned.  In  two  particulars  only  do  the 
transactions  under  consideration  differ  from 
the  ordinary  case  where  a  principal  signs  a 
note,  recelTes  the  consideration  therefor,  and 
othera  sign  as  sorettes,  and  do  not  recetve 
any  part  of  fbe  consideration.  One  of  these 
Is  the  omlsslm  of  the  name  of  the  principal 
from  the  note.  This  omission  did  not  occur 
through  the  act,  wish,  or  design  of  the  prin- 
cipal m  sureties,  but  because  of  the  suggestlra 
of  the  payee  In  the  note  This  cbcnmstance 
in  Itself  Is  not  sufficient  to  change  the  charac- 
ter at  the  transaction,  and  render  the  s^ers 
on  the  note,  as  between  themselres  and  the 
Chamber  of  Commerce,  principals,  when  oth- 
erwise they  would  have  been  suretiffi  only. 
The  other  particular  Is  that,  after  the  money 
Becured  through  Uie  loans  was  paid  to  the 
treasurer  at  the  corporation,  the  books  were 
kept  In  such  a  manner  as  to  Indicate  a  credit 
In  ftivor  of  the  group  of  persons  who  signed 
the  notes,  and  a  charge  against  the  corpora- 
tion. In  this  connection  it  Is  important  to 
inquire  If  the  parties  to  this  case,  or  eltber 
of  them,  are  entitled  to  rely  upon  any  Im- 
plication or  inference  which  might  be  drawn 


from  these  entries.  It  does  not  appear  that 
either  plaintiff  or  defendant  Ladd,  in  making 
the  notes  which  are  the  subject  of  this  suit, 
were  In  any  way  influenced  by  such  entries. 
The  history  of  the  transactions  out  of  which 
theae  entries  aroae  waa  familiar  to  each  of 
them,  and  neither  could  have  been,  In  fact, 
misled  or  deceived,  because  the,  entries  were 
60  made.  The  corporation  was  neither  mis- 
led, deceived,  or  Ignorant  In  respect  theretp. 
The  fact  of  these  entries  was  reported  to  the 
corporation,  and  It  resolved  the  entries  should 
not  be  allowed  to  stand,  since  the  same  were 
misleading.  There  was  only  one  respect  In 
which  the  entries  could  have  been  wrong,  viz.. 
In  that  they  represented  a  direct  loan  of 
money  by  the  persons  given  the  credit.  In- 
stead oi  the  fact  these  persona  were  sureties 
and  the  Indebtedness  was  In  fact  that  of  the 
Chamber  of  Commerce.  The  correspondence 
of  the  plaintiff  with  one  of  the  finance  com- 
mittee while  the  former  was  Ln  E^ope  shows 
that  be  understood  the  true  relations  of  the 
parties.  Against  the  evidence  afforded  by 
these  entries  that  the  transaction  was  In  fact 
a  series  of  loans  made  by  the  group  of  per- 
sons who  signed  the  notes  to  the  Chamber 
of  Commerce,  many  circumstances  must  be 
considered.  The  men  who  signed  the  notes 
were  and  are  among  the  very  best  business 
men  in  the  state,  and  yet.  If  these  were  loans, 
they  failed  to  take  any  evidence  thereof 
note  or  otherwise,  to  fix  any  time  of  repay- 
ment or  rate  of  Into'est,  and,  what  is  more 
remarkable,  in  view  of  the  amounts  involved, 
seem  never  to  have  considered  the  qnestlw 
of  security.  All  the  money  borrowed  was 
by  the  Chamber  of  Commerce  received  and 
used  by  It  to  complete  Its  building  and  pay 
Its  Indebtedness.  The  corporation  still  re- 
tains title  to  the  property.  It  was  In  posses- 
sion and  received  the  rents  and  profits  mitn 
Its  control  was  t^mlnated  by  the  appolnt- 
moDt  of  a  receiver.  Iliere  ia  no  evidence  of 
any  agreement  to  turn  the  property  over  ta 
defendant  Ladd,  or  any  one^  for  ai^  purpoae. 
That  the  plaintiff  understood  the  sltoatlim  and 
ownership  of  the  connrate  jfroipaiy  Is  mftde 
certain  by  his  letter  to  W.  M.  and  G.  B.  Ladd 
in  1886,  and  there  is  no  evidence  that  the 
Chamber  of  Commerce  has  conveyed  or  at- 
tempted to  convey  Its  property  since  that  tot- 
tw  was  written.  The  twenty-eight  notes 
were  given  directly  to  persons  and  Offpora- 
tions  to  whom  the  Chamber  of  Commerce  was 
Indebted  for  and  on  account  of  the  erection 
of  its  building.  These  were  debts  tor  which 
It  was  primarily  liable,  and  this  fact  was  dis- 
tinctly recognized  by  the  corporation.  In 
Hoffman  v.  Hablgborst  (Or.)  6&  Pac.  912,  53 
L.  B.  A.  908,^  the  Supreme  court  approves 
this  statement' of  the  law:  *Xow,  a  surety, 
as  we  understand  it,  is  a  person  who,  being 
liable  to  pay  a  debt  or  perform  an  obligation. 
Is  entitled.  If  It  is  enforced  against  him,  to 
be  Indemnified  by  some  other  person  who 
ought  himself  to  have  made  payment  or  per- 
formance before  the  surety  was  compelled  to 
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do  BO.*  The  Chamber  ot  Commerce  under- 
stood Its  duty  in  the  premises  when  it  paid 
$20,000  of  the  New  York  Life  Insurance  Com- 
pany money,  In  two  equal  payments,  on  two 
of  the  earlier  notes,  upon  wUcb  Its  name  did 
not  appear  as  maker.  In  the  same  case  the 
supreme  court  approves  a  statement  Of  the 
law  as  follows:  The  relation  of  suretyship 
grows  out  of  the  assumption  of  a  liability  at 
the  request  of  another  and  for  bis  benefit. 
It  may  consequently  arise  although  the  name 
of  the  principal  does  not  appear  In  the  lustrn- 
ment  which  constitutes  the  evidence  of  the 
debt.*  Under  thia  rule  the  facts  fix  the  notes 
under  consideration  as  the  primary  oUigatlon 
of  the  Chamber  of  Commerce,  notwithstand- 
ing the  entries  made  on  the  corporation  books. 
The  court  ia  confirmed  In  this  view  by  a  care- 
ful consideration  of  the  enb-ies.  The  first 
transaction  was  entered  on  the  Journal  (page 
Si  as  follows: 

Chamber  of  Commerce,  Feb.  8,  1892. 

Bank  of  British  Columbia  $90,000 

To  the  individual  members  of  tlie  G- 
nance  committee  of  the  Chamber  of 
Commerce,  for  a  loan  effected  by  the 
committee  for  the  use  of  the  Cham- 
ber of  Commerce,  dated  February  1, 
1S92,  payable  aix  months  from  date, 
with  Interrot  at  per  cent  per  an- 
num, upon  which  the  Individual  mem- 
bers of  the  finance  committee  are  lia- 
ble, and  the  Chamber  of  Conmierce 
liable  to  them.   60,000 

"The  entries  of  all  other  transactions  prior 
to  the  Grem  loan  are  substantially  in  the 
same  form.  The  Green  matter  is  entered  on 
the  Journal  (page  73),  as  follows: 

Chamber  of  (Tommerce,  Uarch,  1895. 
3.  L.  Hartman.  Treas.  R.  E.  fund.. .  $20,000 
To  individual  members  of  tiuance  com- 
mittee   20,000 

of  Chamber  of  Comroer<»,  for  pro- 
ceeds of  note  of  the  ctHnmittee  to 
John  Green,  dated  March  15th,  1805, 
I>ayable  one  year  from  date,  with  in* 
terest  at  7  per  cent  per  annum. 
Given  in  payment  of  outstanding  ob> 
ligations  of  the  Chamber  of  Com- 
merce, and  for  which  the  Chamber  of 
Commnce  are  liable  to  them. 

"The  Breck  matter  Is  entered  on  the  Jomv 
nal  (page  134): 
Chamber  of  Commerce,  December  31.  1806. 

J.  L.  Hartman,  Treas.  R.  E.  fund  $5,500 

To  indiridnal  members  finance  commit- 
tee   5,500 

for  note  of  individual  members  fi- 
nance committee  given  Anna  Breck. 
dated  January  19,  18D7,  payable  in 
one  year,  with  intereat  at  7  per  cent 
per  annum. 

"These  entries,  with  those  showing  the 
Chamber  of  Commerce  from  time  to  time 
l>ald  the  Interest  as  Interest  on  these  notes, 
lead  the  court  to  believe  the  entries  are  no 
more  than  a  bookkeeper's  device  to  keep  up 
the  history  of  the  business,  and  in  fact  the 
li^ebtedncss  was  treated  and  deemed  to  be 
that  of  the  Chamber  of  (Commerce. 

"But  If  the  case  Is  considered  frnn  the 
plaintiff's  position,  the  result  Is  not  advan- 
tageous to  him.  The  plalntUTs  contention  is 


stated  as  follows:  The  Chamber  of  Com- 
merce, lacking  funds  to  pay  certain  claims 
accruing  on  acttount  of  eonstruetlon,  these 
gentlemen,  with  the  exception  of  the  piaintlfr, 
supposing  themselves  to  be  liable  as  sureties 
for  the  Chamber  of  Commerce  for  the  pay- 
ment of  these  claims,  from  time  to  time  bor- 
rowed money  on  their  Individual  notes, 
^-hlch,  when  borrowed,  they  turned  over  to 
the  Chamba  of  Commerce;  charging  the 
Ghambs,  and  crediting  ^emselves  with  the 
amount  In  Its  books  of  account,  which  were 
kept  by  than  or  under  their  direction  and 
ctmtrol.  •  •  •  This  transaction  appears 
to  be  a  very  idaln  one.  When  these  gentie- 
men  borrowed  this  money  on  ttaelr  individual 
notes,  it  was  certainly  theirs  when  th^  loan- 
ed It  to  the  Chamber.  Assuming  the  trans- 
action to  be  perfectly  fair,  the  Chamber  cer- 
tainly became  indebted  to  tlim  for  the 
amount  •  •  •  These  notes  were  In  their 
inception,  and  remained,  the  notes  of  the  In- 
dividual makers.  *  *  *  If  they  advanced 
the  money  to  the  Chamber,  the  debt  was  ot 
the  Chamber  to  them,  just  as  they  made  It 
appear  by  the  entries  In  Its  books;  Just  as  It 
would  have  been  without  thae  entries.*  If 
the  notes  to  the  Bank  of  British  Columbia, 
etc.,  are  to  be  deemed  those  of  the  Individual 
makors,  tlwn  It  fi^ws,  since  there  was  no 
difference  In  the  relations  of  the  makers  to 
each  other,  to  the  Ghambw  of  Commerce,  or 
the  bank,  that  th^  were  Joint  makers  of  the 
notes,  and  the  law  applicable  to  principal  and 
surety  has  no  application.  The  persons,  then, 
who  s^ed  the  notes  were  joint  makers;  and 
the  Chamber  of  Commerce,  luvbig  borrowed 
the  money  from  them,  was  their  creditor 
upon  open  account  In  this  state  ot  afCahs, 
the  makers  of  the  notes  to  the  Bank  ot  Brit- 
ish (lolnmbla,  etc,  and  tbB  plaintiff  borrowed 
$20,000  on  their  individual  note  from  John 
Grem,  which,  when  bonowed,  they  tnmed 
over  to  the  Chamber  of  Comm«ce;  charghig 
the  Chamber,  and  crediting  themselves  with 
the  amount  In  Its  books  of  account  which 
were  being  kept  by  them,  or  vnAa  their  di- 
rection and  controL  Wiioi  they  borrowed 
this  money  on  their  Individual  notes,  It  was 
certainly  theirs.  Whoi  they  loaned  It  to  the 
Chamber,  the  Chamber  certainly  became  In- 
debted to  them  for  the  amount.  The  Aiet 
that  the  makers  of  the  notes  to  the  Bank  of 
British  ColnmbUt  had  already  borrowed  mon- 
ey and  loaned  It  to  the  Chamber  of  Com- 
merce did  not  and  could  not  change  their  rela- 
tions to  each  other  or  to  the  plaintiff.  If  the 
note  to  Green  Is  deemed  that  of  the  persons 
who  signed  It  as  Individual  makers,  then  It 
follows,  since  there  was  no  difference  In  the 
rations  of  the  makers  to  eadi  other,  to  the 
Chamber  of  Commerce,  or  to  John  Green, 
that  they  were  and  are  Joint  makers  of  the 
notCi  and  the  law  of  principal  and  surety  has 
no  application.  The  plaintiff  Is  not  entitled 
to  the  relief  prayed  for,  nor  to  any  relief  as 
to  the  John  Green  note,  and,  conceding  plain- 
tiff's claim  that  the  Breck  note  stands  upon 
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the  same  footing  as  the  Green  note,  he  Is 
Dot  entitled  to  relief  as  to  that  note. 

"If,  however,  the  view  of  the  court  is  the 
correct  one,  it  becomes  necessary  to  further 
consider  the  facta  in  the  case.  Among  the 
notes  outstanding  March  15,  1895,  the  date  of 
the  Green  note,  upon  which,  in  equity,  the 
Chamber  of  Commerce  was  the  principal 
debtor,  and  defendant  Ladd  a  surety,  were 
the  twenty-elglit  notes  already  particularly 
mentioned,  aggregating  about  $00,000,  one 
note  to  Donald  Macleay  for  $10,000,  and  one 
to  Kenneth  Macleay  for  $5,000.  The  $20,000 
represented  by  the  Green  note  was  paid  Into 
the  corporation  treasury,  and  disbursed  for 
conioration  purposes.  Therefore,  as  between 
the  signers  and  the  Chamber  of  Commerce, 
the  latter  Is  the  principal,  and  the  former 
sureties.  The  rehitlon  of  plaintiff  and  de- 
fendant Ladd  to  each  other  remains  to  be 
considered.  The  minutes  of  the  meeting  of 
the  finance  committee  show  the  transaction 
to  have  been  one  of  the  corporation,  con- 
ducted in  the  usual  manner.  The  persons 
present  In  the  meeting  were  regular  members 
of  the  committee,  and  empowered  to  act  for 
the  corporation.  Acting  in  that  capacity,  the 
committee  negothited  a  loan  for  the  Chamber 
of  Commerce  for  the  purijose  of  paying  cer- 
tain indebtedness  of  the  Chamber  of  Com- 
merce, then  due  and  pressing.  The  taxes 
assessed  upon  the  corporate  property  consti* 
tuted  Indebtedness  of  the  Chamber  of  Com- 
merce, and  the  notes  of  Donald  Macleay,  Ken- 
neth Macleay,  the  twenty-eight  notes  men- 
tioned, were,  as  we  have  seen,  indebtedness 
of  the  Chamber  of  Commerce,  and  presently 
due.  It  was  competent  for  the  Chamber  of 
Commerce  to  pay  any  of  Its  Indebtedness 
then  outstanding,  so  far  as  It  had  or  could 
procure  the  means  so  to  do.  If  It  retired  any 
indebtedness  upon  which  persons  had  signed 
as  sureties,  such  persons  would  of  necessity 
be  released  from  liability  so  far  as  payment 
was  made.  The  act  of  the  principal  would 
thus  exonerate  the  sureties,  and  any  surety 
can  rely  upon  the  act  and  transaction  of  the 
principal  unless  precluded  from  so  doing  by 
his  own  fraud  or  misconduct.  No  circum- 
stances appear  from  the  evidence  tending  to 
show  plaintiff  was  misled  or  In  any  manner 
deceived  by  defendant  Ladd  or  by  any  one 
at  the  time  he  became  a  signer  of  the  Green 
note.  At  the  committee  meeting  March  15, 
1895,  all  persons  assembled  assumed  to  be 
acting,  as  It  was  their  official  duty  to  act, 
for  the  Chamber  of  Commerce;  and  there  Is 
no  testimony  in  the  case  to  support  the  con- 
tention the  members  of  the  committee  were 
deliberately  violating  their  trust,  and  acting 
for  their  personal,  private  Interest.  Nothing 
was  said  at  the  meeting  from  which  such  an 
Inference  can  be  drawn.  No  representation 
was  made  to  any  one  at  any  time  that  this 
money,  when  Ixirrowed,  was  not  to  be  placed 
In  the  treasnry  of  the  corporation;  nor  was 
there  any  representation  the  money,  when 
In  the  corporate  treaaury,  was  to  be  disposed 
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of  otherwise  than  in  the  manner  provided  In 
the  by-laws  for  the  transaction  of  corpqrate 
business.  No  other  method  was  in  fact  adopt- 
ed. The  plaintiff  did  not  disclose  to  the  other 
persons  acting  with  him  In  the  committee 
the  difference,  If  any,  between  his  position 
and  theirs  with  respect  to  the  indebtedness 
of  the  Chamber  of  Commerce.  The  others 
made  no  statement  to  htm  Inconsistent  with 
the  prompt  and  orderly  transaction  of  the 
business  for  which  they  were  assembled.  It 
does  not  appear  from  the  evidence  that  the 
ultimate  disposition  of  the  money  borrowed 
was  a  condition  precedent  to  plaintiff's  sig- 
nature on  the  note.  It  must,  in  the  present 
state  of  the  record,  be  conclusively  presumed 
plaintiff  signed  the  note  to  the  eud  that  the 
money  should  be  paid  into  the  corporation 
treasury,  and  then  be  disbursed  according  to 
the  by-laws. 

"After  the  borrowed  money  and  certain 
collections  of  rent,  etc.,  bad  accumulated  in 
the  hands  of  the  treasurer  of  the  Chamber  of 
Commerce,  through  a  warrant  drawn  by  au- 
thority of  the  Chamber  of  Commerce  $5,000 
was  paid  defendant  Ladd,  and  by  him  applied 
to  the  payment  of  Interest  due  on  the  said 
twenty-eight  notes.  It  Is  contended  this  $5,- 
000  was  part  of  the  money  secured  by  the 
Green  loan,  and  by  receiving  the  same  de- 
fendant Ladd  was  benefited;  that  plaintiff 
received  no  payment,  and  therefore  was  'not 
benefited;  that  in  consequence  defendant 
Ladd  is,  In  law,  a  principal  on  the  Green  note, 
as  to  plaintiff.  Defendant  Ladd  did  not  re- 
ceive any  of  the  Green  loan  through  the  ex- 
ecution of  .the  contract  to  which  plaintiff  and 
defendant  I-add  were  parties.  That  transac- 
tion was  completed  when  the  note  was  made 
and  delivered,  and  the  money  therefor  re- 
ceived. At  the  completion  of  the  contract, 
John  Green  had  the  note,  which  in  equity  is 
that  of  the  Chamber  of  Commerce  as  prin- 
cipal, and  the  group  of  persons  who  signed  It 
are  sureties;  and  the  Chamber  of  Commerce 
had  the  money  represented  by  the  face  of  the 
note,  viz.,  $20,000.  No  benefit  bad  passed  to 
any  of  the  sureties  on  the  note.  The  claim 
is  that  t>ecause  the  principal  elected,  after  re- 
ceiving the  money,  to  pay  part  of  a  debt  justly 
due  and  owing  to  defendant  Ladd,  the  pay- 
ment, under  the  circumstances,  must  be 
deemed  a  benefit  derived  through  and  by 
means  of  the  original  contract;  that  is,  the 
note.  Defendant  Ladd  did  not  receive  the 
money  paid  to  him  by  the  warrant  because 
of  the  making  of  the  note  to  Green,  but  be- 
cause he  gave,  as  consideration  for  the  money 
represented  by  the  warrant,  credit  upon  notes 
in  equity  the  Indebtedness  of  the  Chamber  of 
Commerce  to  defendant  Ladd.  Such  a  trans- 
action does  not  fall  within  the  principle  of 
the  authorities  cited  and  relied  upon  by  plain- 
tiff. Plaintiff,  when  he  signed  the  Green  note, 
may  or  may  not  have  believed  tliat,  by  rea- 
son of  the  bond  to  the  New  Yorii  Life  In- 
surance Company,  he  was  liable  as  a  surety 
for  the  full  amount  of  the  indebteduesa  then 
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outstanding,  for  which  the  personB  who  signed 
as  co-sureties  with  him  were  In  tact  liable. 
That  is  now  immaterial.  The  supreme  court. 
In  Ladd  t.  Portland  Chamber  of  Commerce, 
37  Or.  -M),  GO  Pac.  713,  61  Pac,  1127,  62  Pac. 
208,  has  decided  plaintiff  Is  not  liable  upon 
any  note  he  did  not  sign.  Unless  It  be  made 
to  appear  that  by  means  of  the  Green  note, 
without  other  consideration,  defendant  Ladd 
obtained  a  benefit,  it  is  Immaterial  to  plain- 
tiff in  the  present  suit  what  the  Chamber  of 
Commerce  did  with  the  money  it  obtained 
from  John  Green.  Suppose,  for  example,  it 
had  purchased  property  from  defendant  Ladd 
with  some  or  nil  the  Green  money;  it  could 
not  be  successfully  contended  such  a  transac- 
tion should  be  held  to  constitute  a  ben^t  to 
defendant  Ladd,  or  warrant  the  conclusion 
that  thereby  defendant  Ladd  became  a  prin- 
cipal as  to  plaintiff.  Yet  It  could  be  said  In 
a  certain  sense,  in  such  a  case,  defendant 
lAdd  received  a  benefit,  because  the  Chamber 
of  Commerce  might  have  l>een  unable  to  buy 
If  the  loan  had  not  been  secured,  and  It  may 
be  awumed  the  s^er  wotild  gain  a  profit  on 
the  sola  The  Breck  note  was  made  by  the 
Chamber  of  Commerce,  and  the  money  receiv- 
ed therefor  delivered  to  the  treasurer  of  the 
corpwatlon  and  disbursed  by  the  Chamber  of 
Gommeree.  It  was  used  to  pay  taxes  as- 
sessed against  Its  property  and  then  due. 
The  obligation  was,  within  the  rule  stated, 
In  equity,  that  of  the  Chamber  of  Commerce, 
as  principal,  and  the  other  algneni  were  Its 
sureties. 

"It  Is  contended  defendant  Ladd  was  bene- 
fited by  the  payment  of  the  taxes,  and  the 
plaintiff  was  not  benefited,  because,  if  the 
taxes  were  not  paid,  the  New  York  Life  In- 
surance Company  would,  If  the  taxes  re- 
mained unpaid,  foreclose  the  first  mortgage 
on  the  corporate  property,  and  thereby  defend- 
ant Ladd  would  be  deprived  of  all  oppor- 
tunity to  collect  any  part  of  the  money  due 
him,  because  the  Chamber  of  Commerce  pos- 
sessed no  property  except  that  covered  by  the 
mortgage.  The  evidence  does  not  show  de- 
fendnnt  Ladd  either  directly  or  Indirectly  re- 
ceived one  dollar  or  any  benefit  from  the 
Chamber  of  Commerce  as  a  result  of  the  pay- 
ment of  the  taxes  with  the  Breck  money.  If, 
however,  it  be  contended,  the  benefit  consists 
In  the  fact  that  the  debtor  was  left  in  pos- 
session of  its  property  not  foreclosed,  and 
therefore  presumably  more  likely  to  pay  its 
debts,  and  save  its  property  ultimately  for  the 
benefit  of  its  general  creditors,  then  each  per- 
son who  was  at  the  time  a  creditor  or  stock- 
holder, and  every  person  who  might  become 
liable  as  surety  for  the  corporation,  was  Inter- 
ested and  presumably  benefited.  They  might 
not  be  in  fact  equally  benefited,  but  the  law 
draws  no  distinction  between  beneficiaries. 
PlaintilT  and  defendant  Ladd  are  stockholders 
in  the  Chamber  of  Commerce.  Both  are  sign- 
ers on  the  Green  note,  outstanding  when  the 
Breck  note  was  made.  The  plaintiff  cannot, 
for  these  reasons,  assert  defendant  Ladd  Is  as 


to  him  a  principal  on  the  Breck  note.  But 
aside  from  these  considerations,  the  court  be- 
lieve, where  it  appears  the  principal  received 
the  borrowed  money,  and  neither  of  the  sure- 
ties received  any  part  of  it,  the  Inquiry  Is 
ended,  and  the  liability  of  the  Buretiea  fixed 
and  established. 

"Let  findings  ftml  decree  be  entered  for  de- 
fendants. All  concnr 

R.  wmiams  and  Ellis  G.  Hughes,  for  ap- 
peUant.  George  H.  Williams  and  S.  B.  Lln- 
thicum,  for  respondents. 

PER  CURIAM.  This  is  a  suit  by  EIUs  G. 
Hughes  to  compel  Charles  E.  Ladd  to  pay 
and  discharge  two  certain  promissory  notes, 
one  of  which  was  executed  by  Hughes,  Ladd, 
and  other  persons,  composing  the  finance 
committee  of  the  Chamber  of  Commerce,  as 
joint  makers,  and  the  other  by  the  Chamber 
of  Commerce;  the  payment  of  the  latter  be- 
ing guarantied  by  the  members  of  the  finance 
committee.  The  controversy  grows  out  of 
transactions  connected  with  the  erection  of 
the  Chamber  of  Commerce  Building,  a  state- 
ment of  which  will  be  found  in  the  cases  of 
Hughes  V.  Pratt.  37  Or.  45,  60  Pac.  707,  and 
Ladd  V.  Chamber  of  Commerce,  37  Or.  49, 
60  Pac.  713,  61  Pac.  1127,  62  Pac.  208.  The 
two  notes  here  involved  are  referred  to  as 
the  Green  and  Breck  notes.  The  contention 
of  Hughes  is  that,  as  between  the  parties  to 
the  notes,  he  is  a  surety,  and  Is  entitled  to 
have  Ladd,  as  principal,  exonerate  him  by 
paying  the  obligations.  We  find  no  basis  for 
such  a  contention  in  the  record,  but  deem  it 
unnecessary  to  state  at  length  the  reasons 
for  our  conclusion.  The  case  was  tried  be- 
fore the  judges  of  the  circuit  court  of  Mult- 
nomah county,  sitting  In  banc,  and  an  elab- 
orate and  carefully  prepared  opinion,  cover^ 
ing  the  whole  ground,  was  filed  by  Judge 
Cleland,  In  behalf  of  himself  and  associates, 
with  the  reasonings  and  conclusions  of  which 
we  are  entirely  satisfied.  It  would  be  useless 
labor,  therefore,  for  us  to  go  over  the  same 
matters  again.  It  Is  sufficient  to  say  that, 
after  an  examination  of  the  record,  we  are 
all  agreed  that  the  decree  should  be  affirmed. 


(«  Or.  601) 
LB  CLARE  V.  THIBAULT  et  al. 
(Supreme  Court  of  Oregon.    June  30,  1903.) 

MORTGAGES-FORECLOSURB— ANSWER— CODN- 
TEttCLAIMS-PLBADINQ. 

1.  The  answer  In  suit  to  foreclose  mort- 
gage seeurtus:  note  for  price  of  a  mine,  al- 
le^ng  that  when  the  property  was  bought  it 
belonged  to  the  E.  Co.,  and  plaiotitt  bad  no 
iaterest  in  It;  that  the  note  ana  mortgage  were 
taken  in  bis  uanie,  in  trust  for  said  compauy, 
and  defendant  bad  paid  the  mouey  due  on 
the  note  to  said  company, — ia  bud.  as  against 
demurrer,  it  not  alleging  that  said  company 
was  a  corporation  or  partnership,  or  ms  au- 
thorized to  receive  the  money,  or  capable  of 
discharging  defendant  because  of  such  pay- 
meuts.  and  not  stathig  the -right  of  the  com- 
pany to  receive  the  mosey. 
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thereon,  was  Induced  thereby  to  purchase  aaid 
Interest  for  $2,500,  paying  $&00  down,  and 
giving  the  note  and  mortgage  mentioned  in 
the  complaint;  that  N.  H.  Thlbaalt,  being 
absent  from  said  county,  sent  the  necessary 
means  to  operate  the  mines,  requesting  plain- 
tiff to  furnish  monthly  statements  of  the  ex- 
penses Incurred,  and  he,  complying  therewith, 
bat  intending  to  cheat,  wrong,  and  defraud 
said  defendant,  falsely  reported  that  be  had 
expended  certain  sums  greater  than  thtwe  ac- 
tually paid  out,  thereby  converting  to  his  own 
^use  the  difference  between  the  payments  so 
made  and  those  represented,  bat,  plaintiff 
having  neglected  to  keep  any  boobs,  It  is  im- 
possible for  defendants  to  state  the  sums  so 
appropriated,  excepting  In  the  following  par- 
ticulars: That  he  induced  the  employ^  at 
the  mines  to  execute  blank  receipts,  wrote 
over  their  signatures  false  sums  purporting 
to  have  been  paid  them,  and  fraudulently 
represented  that  he  had  incurred  on  account 
thereoC  an  expense  of  $2,449.S5,  when  he  had 
so  expended  only  $1,527.60;  that  he  wrong- 
fully represented  that  said  interest  In  the 
mines  cost  $2,500,  when  he  paid  therefor  only 
the  snm  of  $2,165;  and  that  plaintiff  is  In- 
solvent and  unable  to  respond  In  damages. 
The  prayer  of  the  answer  (s  that  an  account- 
ing be  decreed  between  the  parties  concern- 
ing all  masters  arising  out  of  the  relations 
existing  between  them,  and,  if  any  sum  be 
found  due  plaintiff  on  the  note,  it  may  be 
offset  by  such  sums  aa  may  be  ascertained  to 
be  due  from  him  to  the  defendant  N.  II.  Thi- 
bault,  and  that  the  latter  may  have  a  decree 
against  bim  for  any  remainder  of  such  over- 
payments. A  demurrer  to  the  separate  de- 
fenses on  the  ground  that  neither  stated 
facts  suiScient  to  constitute  a  defense  having 
been  sustained,  and  the  defendants  declining 
to  plead  further,  a  decree  was  rendered 
against  them  fcwedoBlng  the  mortgage,  and 
they  appeal. 

Joseph  J.  Heilner,  for  appellants.   0.  A. 

Johns,  for  respondent. 


2.  As  answer  In  a  salt  to  foreclose  a  mort- 
gage securing  note  for  the  price  of  an  inter- 
est in  a  mine,  alleging  ttiat  plaintiA  made  an 
agreement  to  purcbase,  at  the  lowest  price, 
such  iatereat  for  defendant;  that  subsequent- 
ly plaintiff  falsely  represented  that  he  was  the 
ownw.  of  an  interest  therein,  which  had  cost 
$2,500,  wben  he  had  paid  only  $2,1(15  there- 
for, and  deCeadant,  relying  thereou,  pui'cUased 
the  interest  for  $2,500,  giving  the  note  and 
mortgage  as  part  payment;  that  defpudaot 
sent  money  to  operate  the  mine,  but  plaintiff 
converted  part  of  it  to  his  own  use,  falsely  rep- 
resenting that  be  had  used  it  for  expenses,— 
does  not  state  a  counterclaim  in  equity  under 
Hill's  Ann.  Laws,  §  73,  as  modified  by  section 
393;  the  only  matter  alleged  which  is  at  all 
connected  with  the  contract  on  whicb  the  suit 
la  founded,  and  the  subject  of  the  suit,  the 
note  and  mortgage,  being  misrepresentation  aa 
to  the  cost  of  the  interest  in  the  mine,  which 
it  is  not  reasonable  to  suppose  defendant  had 
in  contemplation  when  execntiug  the  note. 

S.  Under  Hill's  Ann.  Laws,  providing  that 
e«cb  defense  and  connterclaim  shall  be  sepa- 
rately stated,  a  counterclaim  is  not  well  plead- 
ed where  joined  with  the  other  parts  of  the 
defense, 

4.  A  connterclaim  may  be  based  on  a  breach 
of  the  contract  sued  on,  though  tlie  breach 

amount  to  a  tort. 

5.  It  being  necessary  that  an  answer  in  plead- 
ing a  counterclaim  contain  the  substantial  req- 
uisites of  a  complaint,  it  is  insufficient  where 
not  stating  that  defendant  sustained  any  dam- 
age from  plaintiff's  fraudulent  representations, 
or  that  an  accounting  was  demanded  of  him. 

Appeal  from  circuit  court.  Baker  county; 
Bobert  Eakin,  Judge, 

Suit  by  Kdmond  D.  Le  Clare  against  N.  H. 
Thibault  and  another.  Decree  for  plaintiff, 
and  defendants  appeal.  Attlrmed. 

This  Is  a  suit  to  foreclose  a  mortgage.  It 
is  alleged  In  the  complaint  that  on  April  6, 
1001,  the  defendants.  In  part  consideration  for 
the  purchase  of  an  interest  In  certain  quartz 
mines  in  Baker  county,  Or.,  executed  to  plain- 
tiff their  promissory  note  for  the  sum  of  $2,- 
000,  payable  In  six  months,  with  interest,  se- 
cured by  a  mortgage  on  the  premises  so  pur- 
chased; that,  no  part  of  the  note  having  been 
paid,  tbe  prayer  Is  that  the  mortgage  be  fore- 
closed, and  said  Interest  In  the  mines  sold  to 
satisfy  tbe  debt.  The  answer  denies  the  ma- 
terial allegations  of  the  complaint,  except  as 
thereinafter  stated,  and  avers  as  a  first  sep- 
arate defense  that  at  the  time  said  property 
was  purchased  it  belcmged  to  the  Empire  Min- 
ing Company,  and  plaintiff  did  not  then  own, 
nor  has  be  since  secured,  any  Interest  therein; 
that  the  note  and  mortgage  were  taken  in 
his  name  in  trust  for  the  company;  and  that 
the  defendants  have  paid  said  company  the 
som  so  secured  since  this  suit  was  Instituted. 
For  a  second  defense,  and  by  way  of  counta:- 
clalm,  It  alleges,  in  substance,  that  about 
March  1,  1901,  an  agreement  was  entered  Into 
whereby  plaintiff  was  to  purchase,  at  the  low- 
est price,  an  Interest  In  said  mines  for  the  de- 
fendant N.  H.  Thibault,  who  was  to  furnish 
talm  the  money  therefor,  and  give  him  $50 
a  month  for  his  services  in  operating  the 
mines  and  one^fth  of  tbe  net  proceeds  of 
their  output;  that  about  April  6,  1901,  plain- 
tiff falsely  represented  to  said  defendant  tliat 
he  n'as  tbe  owner  of  an  undivided  one-foorth 
Intoest  In  said  mines,  and  tbe  latter,  relying 


MOOBE,  J.  (after  stating  tbe  facts).  It  Is 
not  alleged  in  the  first  separate  defense  that 
tbe  Empire  Mining  Company  is  either  a  cor- 
poration or  a  partnership,  or  that  it  was  au- 
thorized to  receive  the  money  due  on  tbe  note, 
or  capable  of  discharging  the  defemdants  from 
their  liability  in  consequence  of  the  alleged 
payment  The  allegations  of  new  matter  in 
the  answer  having  been  challenged  by  de- 
murrer, the  averments  of  fact  therein  are  to 
be  most  strongly  construed  against  the  plead- 
er (Cederson  v.  Oregon  R.  &  Nav.  Co.,  38  Or. 
343,  62  Pac.  637.  63  Pac.  703);  and,  the  an- 
swer having  failed  to  state  the  right  of  the 
alleged  cestui  que  trust  to  receive  the  money, 
no  error  was  committed  In  sustaining  the  de- 
murrer to  this  part  of  the  answer. 

It  is  contended  by^defendants'  counsel  that 
the  averments  of  fact  in  the  second  separate 
defense  are  such  that  a  suit  thereon  might 
be  maintained  by  the  defendants  agahist  the 
plaintiff,  and  that  the  matters  thus  alleged 
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are  bo  connected  with  the  subject  of  the  suit 
as  to  conBtitute  a  conuterclalm  In  equity, 
and  therefore  the  court  erred  in  sustaining 
the  demurrer  to  this  pnrt  of  the  answer. 
The  statute  prescribing  the  mode  of  putting 
In  issue  the  averments  of  the  complaint  and 
of  alleging  facts  establishing  a  defense  In  an 
action  at  law  Is  as  follows:  "The  answer  of 
the  defendant  shall  contain:  (1)  A  specific 
denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  or  of 
any  knowledge  or  Information  thereof  suffi- 
cient to  form  a  belief.  (2)  A  statement  of. 
any  new  matter  constituting  a  defense  or 
counterclaim  in  ordinary  and  concise  lan- 
iSuage  without  repetition."  Uill's  Ann.  Laws, 
j  72.  The  counterclaim  mentioned  in  sec- 
tion 72  must  be  one  existing  in  favor  of  a  de- 
fendant and  against  a  plaintiff,  between  whom 
4  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  one  of  the  follow- 
ing causes  of  action:  (1)  A  cause  of  action 
iirislng  out  of  the  contract,  or  transaction 
net  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim.  (2)  In  an  action  aris- 
ing on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the 
commencement  of  the  action.  Id.  §  73.  In 
suits  In  equity,  however,  the  statute  pre- 
ficribing  this  form  of  defense  Is  as  follows: 
'The  counterclaim  of  the  defendant  shall  be 
one  upon  which  a  suit  might  be  maintained 
by  the  defendant  against  the  plaintiff  In  the 
4uit;  and  In  addition  to  the  cases  specified 
*n  the  subdivisions  of  section  73,  it  is  suffl- 
-ilent  If  it  be  connected  with  the  subject  of 
the  suit."  Id.  §  31)3.  Consti'ulng  these  sec- 
tions in  pari  materia,  and  changing  the  word 
"action"  to  "suit,"  the  rule  applicable  to  a 
oounterclaira  in  equity  would  be  an  enlarge- 
ment of  subdivision  1  of  section  73,  supra, 
Identical  with  section  150,  Howard's  New 
Tort  Code,  from  which  it  was  probably  cop- 
fed,  making  it  read  as  follows:  "A  cause  of 
•niit  arising  out  of  the  contract,  or  transac- 
tion set  forth  In  the  complaint,  as  the  founda- 
tion of  the  plaintifTa  claim,  or  connected  with 
■the  subject  of  the  suit"  While  the  common- 
<aw  forms  of  action  have  been  al>o11shed  in 
this  state  (Ilill's  Ann.  Laws,  §  1),  the  distinc- 
tion between  actions  at  law  and  suits  in  eq- 
uity has  not  been  abrogated  (Id.  380;  Bca- 
cannou  v.  Llebe,  11  Or.  443,  5  Pac.  273; 
Ming  Yue  v.  Navigation  Co.,  24  Or.  392.  33 
Pac.  041;  Willis  v.  Crawford,  38  Or.  522.  G3 
Pac.  64  Pac.  8C6).  Thus,  In  a  suit  to 
foreclose  a  mortgage,  a  demand  triable  be- 
fore a  jury,  and  having  no  relation  to  the 
subject  of  the  snit,  cannot  he  used  as  a  set- 
off to  the  plaintlU's  demand.  Buirage  t. 
Mining  Co.,  12  Or.  109,  6  Pac.  760.  A  coun- 
terclaim In  equity  must  be  connected  with 
the  subject  of  the  suit,  and  c<mtaln  such  an 
averment  of  facts  as  to  authorize  the  defend- 
ant to  maintain  a  suit  thereon  against  the 
plointUt.  Sears  r.  Martin.  22  Or.  311,  29 
Pac.  800.  "The  subject  of  the  action,"  says 
Hr.  Bliss  In  his  work  on  Code  Pleading  (sec- 
tion 120),  "U,  ordinarily,  the  property  or  cuu- 
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tract  and  its  subject-matter,  or  other  thing 
involved  in  the  dispute."  To  the  same  ef- 
fect, Bee  Pom.  Code  Rem.  8  775;  22  Am.  & 
Eng.  Enc.  Law,  396.  According  to  this  def- 
inition, the  subject  of  the  suit  in  the  case  at 
bar  Is  the  promissory  note  and  its  incident 
tlie  mortgage,  given  to  secure  Its  payment 
The  matters  set  forth  In  the  second  sepa- 
rate defense,  except  In  one  particular,  did 
not  arise  out  of  the  contract  set  forth  In 
the  complaint  as  the  foundation  of  plaintiff's 
claim,  and  it  remains  to  be  seen  whether  the 
averments  of  fact  in  the  answer  are  connect- 
ed with  the  subject  of  the  suit.  The  con- 
nection of  the  counterclaim  with  the  subject 
of  the  suit,  to  render  it  available,  must  be 
direct  and  Immediate,  and  such  as  It  is  rea- 
sonable to  assume  tliat  the  parties  bad  In 
contemplation  when  dealing  with  each  other. 
22  Am.  &  Eng.  Enc.  Law,  397;  Pom.  Code 
Rem.  §  794.  The  only  part  of  the  answer 
that  is  at  all  connected  with  the  subject  of 
the  sidt  is  the  averment  that  plaintiff  wrong- 
fully represented  that  the  interest  in  the 
mines  which  he  purchased  for  the  defendant 
N.  H.  Thibault  and  for  which  the  note  was 
given,  cost  !f2,5(K),  when  he  paid  therefor  only 
$2,1C5.  It  Is  unreasonable  to  suppose  that 
the  defendants,  when  they  executed  the  note, 
had  any  thought  of  the  plaintiff  defrauding 
them,  or  that  he  intended  to  wrong  N.  H. 
Thibault  in  purchasing  an  Interest  In  the 
mines  for  him;  and,  as  the  contemplation  of 
the  parties  when  entering  Into  the  contract  or 
performing  the  transaction  which  forms  the 
subject  of  the  suit  constitutes  the  test  of  the 
connection  with  It  It  follows  that  the  facts 
alleged  In  this  part  of  the  second  separate 
defense  do  not  bring  the  case  within  the  pro- 
visions of  subdivision  1,  {  73,  Hill's  Apu. 
Laws,  as  modified  by  section  393  thereof; 
and  the  counterclaim,  In  so  far  as  it  relates 
to  the  purchase  price  of  the  Interest  In  the 
mines.  Is  not  available  on  that  ground. 

Another  reason  why  the  alleged  misrepre- 
sentations In  respect  to  the  purchase  price  of 
an  interest  In  the  mines  cannot  become  the 
foundation  of  a  counterclaim  grows  out  of 
the  failure  of  the  defendants  to  comply  with 
the  statute  prescribing  the  method  of  alleging 
the  facta  constituting  such  defense,  which  is 
as  follows:  "The  defendant  may  set  forth  by 
answer  as  many  defenses  and  counterclaims 
as  ne  may  have.  They  shall  each  be  sep- 
arately stated,  and  refer  to  the  causes  of 
action  which  they  are  intended  to  answer 
In  such  manner  that  they  are  intelligibly  dis- 
tinguished." Hill's  Ann.  Laws,  8  73.  The 
subject  of  the  suit  being  the  note,  the  only 
part  of  the  defense  that  could  be  In  any 
manner  connected  therewith  Is  the  alleged 
misappropriation  by  the  plaintiff  of  a  part  of 
the  ptircliase  price,  and,  as  the  facts  con- 
stltntlng  such  defense  are  not  separately 
stated,  but  are  Joined  with  the  other  parts  of 
the  defense,  the  cuuntcrclaim  cannot  be  based 
upon  subdivision  1  of  section  73,  as  modlfletl 
by  the  nile  in  eijiiity  prescribed  by  section 
303,  supra. 
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It  la  malntalued  by  defendants'  counsel 
that  the  averments  of  facts  constituting  the 
second  separate  defense  conclusively  show 
that  In  pursuance  of  a  contract  entei'ed  Into 
between  the  parties  plaintiff  became  the 
agent  of  the  defendant  N.  H.  Tbibault,  and, 
having  converted  to  his  own  use  money  be* 
loQglnj?  to  the  latter,  the  fiduciary  relation 
thus  established  and  the  alleged  insolTency 
of  the  plaintiff  give  a  court  of  equity  jnris- 
dietloQ  of  the  counterclaim.  Independent  of 
the  provlsloDS  of  the  statute  regulating  the 
appticablllty  of  such  defenses,  and  hence  tl>e 
court  erred  In  sustaining  the  demurrer  to 
this  part  of  the  answer.  InTokIng  the  max- 
Im  that  equity  will  not  suffer  a  wrong  with- 
out a  remedy,  it  has  been  held  that  a  coun- 
terclaim arising  in  a  different  right  will 
sometimes  be  allowed  in  a  suit  by  reason  of 
circumstances  that  render  It  equitable  to  do 
so.  Burrage  t.  Mining  Co.,  eupra;  McDon- 
ald r.  Mackenzie.  24  Or.  573.  14  P^c.  &C6; 
Mitchell  T.  Holman,  30  Or.  280,  47  Pac.  G16. 
The  role  la  well  settled  that  the  InsolTency 
of  a  party  against  whose  demand  a  coonter- 
clsbn  is  sought  to  be  interposed  Is  a  suffi- 
cient ground  for  equitable  Interference  In 
cases  not  provided  for  by  statute.  Wat  Set- 
off, i  4S1;  Wray's  Adm'rs  t.  Fumiss,  27  Ala. 
471;  Pond  T.  Smith,  4  Conn.  302;  Doaoe  t. 
Walker.  101  111.  628;  KelghUey  T.  Walls.  27 
Ind.  384.  Assumtog.  without*  dedding,  that 
the  allegations  constituting  the  second  sepa- 
rate defense  are  sufHcIent  to  confer  upon  a 
court  of  equity  Jurisdiction  of  the  subject- 
m^tter,  we  will  examine  the  arermenes  of 
new  matter  In  the  answer  to  see  if  they  state 
facts  Bufllcient  to  constitute  a  defense.  Be- 
fore a  defendant  can  be  permitted  to  plead  a 
oountOTclaim  as  a  defense  to  plalntHTs  cause 
of  suit,  he  must  admit  the  existence,  at  least 
of  a  part  of  his  adv«:«ary's  demands.  Dove 
V.  Hayden,  6  Or.  500.  In  the  case  at  bar,  t!ie 
answer  having  specifically  dented  each  mate- 
rial allegation  of  the  complaint  "except  as 
hereinafter  stated."  It  may  well  be  doubted 
if  this  qualified  denial  permits  the  defend- 
ants to  rely  upon  the  counterclaim  interpos- 
ed. An  answer  setting  up  a  counterclaim 
must  contain  the  substantial  requisites  of  a 
complaint  and  allege  tacts  which  legally  en- 
title the  defendant  to  recover  In  a  suit  insti- 
tuted by.  him  for  that  purpose  against  the 
plaintiff;  and,  if  his  pleading  omits  any  al- 
legation that  would  be  necessary  to  state  a 
cause  of  suit  it  will  be  vulnerable  to  a  de- 
murrer interposed  on  that  ground.  ID  Enc. 
PL  &  Prac.  753,  754.  To  secure  an  account- 
ing in  equity,  it  is  necessary  to  allege  that 
the  party  seeking  snch  relief  has  made  a  de- 
mand therefor  of  the  advene  party,  who  re- 
fused to  comply  therewith.  1  Enc-  Pi-  & 
Prac.  OS;  Perry  v.  Foster,  62  How.  Prac.  228; 
Uagauran  T.  Tiffany,  Id.  251.  While  the 
fnunterclalm  relied  upon  would  seem  to 
sound  in  tort  it  is  alleged  to  have  originated 
In  contract  and  a  demand  arising  upon  con- 
tract is  none  the  less  available  to  a  defeml- 
ant  in  a  suit  on  the  contract  because  a  breach 


thereof  may  amount  to  a  tort  (22  Am.  &  Eng. 
Ene.  Law,  390);  and,  this  being  so.  to  ren- 
der the  counterclaim  available  it  was  neces- 
sary to  allege  the  nature  of  the  contract  the 
extent  of  the  breach,  and  the  amount  of 
damages  (19  Ene.  PI.  &  Prac,  761;  MerrUl  v. 
Everett  38  Ctnm.  40).  The  answer  does  not 
state  that  the  defradants  snstalned  any  dam- 
f^e  by  reason  of  plalntlfTs  alleged  fraudulent 
representations,  nor  does  It  aver  that  they 
demanded  of  him  an  accounting.  The  plain- 
tiff may  have  fully  compensated  the  defend- 
ants for  all  damages  they  sustained  In  conse- 
quence of  his  alleged  false  representations, 
and.  If  he  did  so,  th^  have  no  canse  of  suit 
agnlnst  him. 

The  answer  having  failed.  In  the  particu- 
lars indicated,  to  state  ftcts  sufficient  to  con- 
stitute a  counterclaim,  no  error  was  commit- 
ted in  sustaining  the  demurrar^  and  the  de- 
cree  is  affirmed. 


iti  Uont.  99) 
BOrOHEB  T.  BARSALOn  et  al. 

(Supreme  Court  of  Montana.    July  14,  1902.) 

APPSAIi— PRESUHPTIONS-EVIDBNCB-nJUDO- 
MENT  ROLL-RES  JUDICATA. 

1.  Where  the  record  on  appeal  showed  that 
on  the  overruling  of  objections  to  the  admis- 
sion in  evidence  of  the  fudgmeut  roll  iu  a  for- 
mer action  the  judge,  without  oti^ectlon.  direct- 
ed the  stenographer  to  enter  a  statement  that 
it  had  been  admitted  that  an  appeal  from  the 
judgment  was  pending,  it  will  be  presumed,  on 
appeal  In  the  action  in  which  toe  judgment 
roll  was  introduced,  that  the  fact  of  the  pend- 
ing appeal  sufficiently  appeared  to  the  court. 

2.  Where  a  judgment  for  the  ownership  of 
the  property  waa  rendered  for  plaintiff  in  an 
action  of  forcible  entry  and  detainer,  and  an 
appeal  taken,  that  jndgment  was  not  admissi- 
ble to  show  plaintiff's  ownership  In  a  anbae- 
quent  action  lu  ejectment  by  the  plaintiff  in 
toe  forcible  entry  and  detainer  action  against 
the  defendant  therein  pending  the  appeal  in 
the  former  action. 

Appeal  from  district  court-  SUvra*  Bow 
county;  John  Llndsny,  Judge. 

Action  by  Frank  Boucher  against  Joseph 
Barsnlou  and  another.  From  a  judgment  frar 
plaintiff,  defendants  appeal.  Revereed. 

Robt  McBrlde  and  W.  J.  Naugbton,  for  ap- 
pellants. McHatton  &  Cotter,  for  respond- 
ents. 

MII.aURN,  J.  In  April,  1898,  there  was 
tried  in  the  district  court  of  Silver  Bow  coun- 
ty an  action  wherein  Frank  Boucher,  re- 
spondent herein,  was  plaintiff,  and  Joseph 
Barsalon,  appellant  herein,  was  defendant 
The  action  was  under  the  forcible  entry  and 
detainer  act  to  recover  possesslm  of  the  same 
property  In  question  in  the  suit  now  before 
us  on  appeal.  It  resulted  in  a  judgment  in 
favor  of  the  plaintiff.  Boucher,  and  against 
the  defendant  Barsalou,  for  the  ownership 
of  the  property.  From  this  Jndgment  Barsa- 
lou appealed,  and  the  appeal  was  pending  un- 
determined in  this  court  at  the  time  of  the 


1  a.  Sm  Jadgment,  voL  »,  CenL  Dis.  I  1174. 
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trial  and  determination  In  the  district  court  of 
the  suit  now  before  ub.  The  present  action 
la  one  In  ejectment  It  la  not  necessary  to 
make  a  full  atatnnent  of  tbe  case  as  tried 
and  heard  In  the  court  below.  Upon  the  trial 
the  plaintiff  offered  in  erldeace  tbe  Judgment 
roll  In  the  flrst-mentlmied  case,  to  the  intro- 
duction of  which  the  defendants  objected,  gtr- 
Ing  as  their  reason  tbat  the  court  would  take 
Judicial  notice  of  the  fact  that  an  appeal 
bad  been  taken  to  tbe  supreme  court,  and  that 
the  said  case  was  then  pending  In  that  court 
wholly  undetermined,  and  tbat  tbat  appeal 
annulled  or  superseded  the  effect  of  the  said 
Judgment  roll  for  any  purpose  wbaterer,  eith* 
er  as  an  estoppel  or  otherwise,  and  tbat, 
thwefore.  It  was  Incompetent,  Irrelevant,  and 
immaterial  for  any  pmpose.  The  court  over- 
ruled tbe  objection,  and  admitted  the  Judg- 
ment roll  In  eTidence  Tbe  appellants  com- 
plain of  this  admission  as  errw.  Jndgm«it 
was  rendered  and  entered  for  plaintiff.  Be- 
spondent  contends  that,  inasmncb  as  the  trial 
court  could  not  take  Judicial  notice  ot  the 
contents  of  its  recotda  In  former  actions  and 
invceedlngB,  and  tbe  Judgment  behig  final  as 
to  that  court.  If  appellant  was  desirous  of  re- 
lying upon  an  appeal  and  supersedeas  it  was 
incumbent  upon  him  to  prove  the  appeal  by 
the  records  In  the  cause.  Examining  Ibe  duly 
certlQed  record  on  appeal,  we  find  that  it  Is 
unnecessary  for  us  to  consider  this  last  point, 
for  the  reason  tbat  we  discover  that  Qie  court 
at  the  time  of  the  ruling  upon  tbe  objection 
which  was  made  to  the  admission  of  the 
Judgment  roll  dhrected  the  court  staiograpber 
to  enter  in  the  record  a  statement  that  It  bad 
been  admitted  In  connection  with  the  said 
Judgment  roll,  that  the  action  bad  heea  ap< 
pealed  to  the  supreme  court,  and  that  it  bad 
not  yet  been  decided  by  that  court  Sucb  ap- 
peal was  taken  In  time.  There  is  not  any- 
thing In  the  record  contradicting,  or  showing 
that  counsel  for  plaintiff  and  respondent  In 
any  wise  disavowed,  or  attempted  to  disavow, 
this  statement  of  fact  thus  put  in  the  record. 
The  record  must  therefore  be  taken  as  true. 
It  is  not  unusual  tor  the  court,  In  presence 
of  counsel  for  all  parties.  In  order  to  expedite 
the  telal,  to  direct  the  reporter  to  make  a 
note,  in  the  presence  of  the  court  during 
the  trial,  to  the  effect  that  such  and  sucb 
a  material  matter  Is  admitted  as  proven.  The 
presumption  Is  tbat  the  statement  of  the 
court  thus  made  Is  true.  Hence  we  must 
assume  that  It  sufficiently  appeared  to  the 
court  at  the  time  that  the  said  cause  first  re- 
ferred to  was  at  that  particular  time  pend- 
ing on  an>eal  and  undetermined  in  tbe  su- 
preme court  It  Is  apparent  also  that  tbe 
only  purpose  for  which  this  Judgment  roll 
was  offered  in  evidence  by  the  plaintiff  was 
to  show  that  all  questions  respecting  tbe  own- 
ership of  the  said  propeetj  bad  been  tried  and 
determined  In  favor  of  the  plaintiff,  Boucher, 
in  the  first  suit,  and  were  no  longer  open  to 
contention.  In  other  words,  tbe  sole  purpose 
was  for  estoppel,  and  to  enforce  the  Judg- 
ment; and  for  this  purpose  it  la  clear  that  It 


was  not  admissible.  While  It  cannot  be  sno- 
-cessfully  maintained,  considering  section  IfiOG 
of  the  Code  of  Civil  Procedure,  tbat  tbe  Judg- 
ment roll  In  a  certain  cause  cannot  be  Intro- 
duced In  evidence  In  anotber  cause  tor  some 
purposes  (Boston  &  M.  Gonsol.  Copper  &  Sli- 
ver Min.  Co.  V.  Uonbina  Ore  Pnrchashig  Co. 
25  Mont  — ;  66  Fac.  7GZ\  Smith  v.  Smith 
ECal.]  66  Fac.  SI),  It  must  be  held  that  an 
action  la  de«ned  to  be  pending  nntU  Its  final 
determination  upon  appcnl,  or  until  the  tbne 
for  appeal  Is  past  unless  tiie  Judgment  la 
sooner  satisfied;  and  that  such  Judgment  roll 
abonld  not  be  admitted  hi  socb  other  cause  if 
sndi  admlBal(m  Is  t<a  the  purpoM  of  enforcing 
the  Judgment  which  appears  In  tbe  Judgment 
roll  BO  admitted.  We  have  found  no  case 
which  more  carefully  and  ctnclnsively  Aem' 
onatrates  this  to  be  tbe  law  than  the  case  of 
Smith  T.  Smith,  supra,  and  the  cases  dted 
therein.  Perhaps  the  Judgment  might  have 
been  admissible  in  the  case  b^ore  ns  for  the 
purpose  of  procuring  a  continuance  until  after 
the  determination  of  tiie  first  appeal  in  tblB 
court,  but  such  Introduction  for  such  purpoae 
would  mly  be  madq  by  the  defendants.  Tbe 
nuitter  we  are  considering  is  tbe  Introduction 
of  the  roll  in  evidence  the  plaintiff,  who 
obtained  tbe  said  Judgment  In  the  Itnt  ease; 
and,  as  we  have  said,  the  only  purpose  of  Its 
Introduction  was  to  enforce  the  Judisment  ob- 
tained In  tlw  unlawful  detainer  case,  and  to 
prevoit  the  bitroductlon  of  evidence  by  the 
defendants  aupportlng  their  equitable  defense. 
We  realize  the  difficulties  surrounding  tiie 
question,  but  consider  that  the  safest  and  best 
rule  la  the  cne  that  we  adopt;  otherwise  the 
plaintiff  might  prevail,  and  obtain  a  Judg- 
ment in  the  second  suit,  based  upon  a  Judg- 
ment obtained  in  a  formerly  determined  suit, 
and  thm  the  Judgment  In  the  first  suit  mlgbt 
be  revereed  In  the  supreme  court  on  appeal. 
Thus  he  would  have  a  valid  Judgment  In  tbe 
second  suit  based  upon  a  Judgment  which  did 
not  exist  Obiter,  to  Illustrate,  it  may  be 
said  tliat,  although  we  do  not  In  this  case 
take  Judicial  notice  of  the  fact  find  by  ex- 
amination of  the  records  of  the  appeal  (tf  the 
case  first  mentioned  herein  that  the  Judgment 
of  the  court  below  was  In  fact  reversed. 
Boucher  t.  Barsalou,  24  Mont  242,  61  Pac 
1184. 

It  Is  unnecessary  to  omslder  the  other  al- 
leged errors  of  the  court  assigned  by  appel- 
lant. BespMident  has  moved  the  court  to 
allow  an  amendment  to  tbe  transcript  on  ap- 
peal by  inserting  as  part  of  the  JudErment  roll 
as  Introduced  in  evidence  as  hKetofore  men- 
tioned a  copy  of  the  original  complaint  which 
was  filed  In  tbe  Justice's  court  and  amended 
in  the  district  court;  also  by  Inserting  a  ci^y 
of  the  notice  of  appeal  in  the  caiue  last  re- 
ferred to.  Although  we  consider  the  inser- 
tion of  these  papers  as  unimportant  we  have 
before  the  determination  herein  allowed  them 
to  be  added.    Beversed  and  remanded. 

Beversed  and  remanded. 

BBANTLT,  C.  J.,  and  PIGOTT,  J.,  concur. 
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BABUE  T.  PAUWELTN. 

-<Snpreme  Court  of  Moutaoa.   Jalr  14,  1902.) 

BXKCirrORB— REJECTION  OF  CLAIM-SUIT  ON 
NOTE— WAIVER. 

1.  The  fact  that  an  execu'tor  rejects  a  note 
presented  as  a  claim  against  the  estate  does 
not  authorize  suit  on  the  note  before  its  ma^ 
turity. 

2.  The  consent  by  defendant  in  an  action  on 
a  uote,  commenced  before  its  maturity,  to  the 
-filing  of  a  substituted  complai&t  after  the  ma- 
tnrity  of  the  note  and  the  filing  of  an  answer 
does  not  estop  him  from  relying  on  the  pre- 
mature  briugtng  of  the  action  as  a  defense. 

Appeal  from  district  court,  Sliver  Bow 
■county;  Wm.  Olaney,  Judge. 

Action  on  a  note  by  Frederic  Badue  against 
Cyril  Pauwelyn,  as  ^ecntor  of  James  Tuohy, 
deceased.  From  a  Judgment  for  detoidant, 
plaintiff  appeals.  Affirmed. 

O.  M.  HaU  and  G.  W.  Stapleton,  tot  appel- 
lant.  Jno.  W.  Cotter,  for  respondent 

CLEMENTS,  District  Judge.  This  la  an 
action  by  the  appellant  against  the  respond- 
ent, as  executor  of  the  last  will  of  James 
Tuohy,  deceased,  upon  a  promissory  note  ex- 
ecuted March  24,  1893,  payable  two  years 
after  date.  James  Tuohy,  the  maker  of  the 
note,  died  October  2,  38S3,  and  on  November 
2,  1893,  respondent  was  duly  appointed  ex- 
ecutor of  his  will.  After  respondent  quali- 
fied as  executor,  and  had  £lTen  notice  to  the 
creditors  of  the  deceased,  appellant  presented 
bis  claim  to  the  executor,  and  the  same  was 
disailowed  and  rejected  on  December  26, 
1803.  On  December  28,  18»3,  this  suit  was 
commenced.  On  October  31,  1888,  by  con- 
sent of  parties,  appellant  filed  a  substituted 
■complaint,  setting  forth  the  same  cause  of 
action  alleged  In  the  original  complaint  Oh. 
NoTember  14,  1808,  respondent  filed  an 
amended  answer  setting  up  the  fact  that  the 
suit  was  commenced  prior  to  the  maturity  of 
the  note.  On  March  13,  1889,  appellant  filed 
a  replication  to  the  amended  answer,  admit- 
ting that  the  snlt  was  commenced  December 
28.  1883,  and  that  the  note  sued  on  matured 
March  24,  1885.  At  the  time  of  the  filing  of 
the  replication,  respondent  moved  for  Jndg^ 
ment  on  the  ideadlngs,  which  motion  was 
granted. 

It  is  admitted  by  the  pleadings  that  snlt 
was  commenced  prior  to  the  maturity  of  the 
note,  but  appellant  insists  that  the  catise  of 
action  accrued,  not  upon  the  maturity  of  the 
note,  but  upon  the  rejection  of  his  claim  by 
the  «i:eeutor;  that  such  rejection  constituted 
such  a  breach  of  the  contract  as  that  an  ac- 
tion would  He;  and  also  that  respondent  is  es- 
topped from  invoking  the  premature  bringing 
of  the  snit  as  a  defense,  by  consenting  to  the 
filing  of  the  substituted  complaint  after  the 
action  accrued,  and  by  answering  the  same. 
The  authorities  cited  do  not  support  the  views 
nrged  by  appellant,  and  the  record  In  the  case 
■discloses  nothing  which  can  aid  the  appellant 
in  the  way  of  entitling  him  to  recover  upon 


an  action  prematurely  brought  or  make  in- 
applicable the  general  rule  of-  law  that  the 
right  of  action  must  be  complete  whai  snlt 
is  brought. 

The  judgment  of  the  district  court  is  af- 
firmed.  Remittitur  forthwith. 

BRANTLY,  O.  J.,  and  MGOTT,  J.,  concur. 
MILBURN*  J.,  being  dtsqnalifled,  did  not 
hear  the  argument  and  takes  no  part  In  the 
foregoing  decision. 


(r  Mont.  TO) 
BBINHORN  V.  QRISWOLD. 
(Supreme  Court  of  Montana.    July  14,  1802.) 

UNFENCBD  LANI>-TRB8PASSINQ  CATTLB-IH- 
JURT— LANDOWNER'S  LIABILITT. 

1.  Pol.  Code,  I  S268,  and  the  custom  of  tiie 
state  making  the  maintenance  of  a  legal  fence 
by  a  landowner  a  prerequisite  to  recovery  for 
trPsjmfK  by  domestic  auimals  of  another,  do 
not  charge  the  landowner  with  the  duty  to 
keep  cattle  lawfully  at  large  from  comiof  on 
his  land,  or  make  their  entry  thereupon  right- 
ful, so  as  to  make  him  liable  for  iujaries  to 
such  aaimals  caused  1>y  the  existence  of  dan- 
gerous aeencies  on  the  land,  but  not  wantonly 
or  intentionally  caused. 

Appeal  from  district  -  court,  Lewis  and 
Clarke  county;  Henry  0.  Smith,  Judge 

Action  by  Fred.  Belnhorn  against  L.  8.  Grls- 
wold.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

E.  C.  Russell  and  Lewis  Penwell,  for  appel- 
lant Sbranahan  &  Stranaban,  for  respond- 
ent 

PIGOTT,  J.  Action  to  recover  damages 
for  Injuries  alleged  to  have-  been  caused  by 
the  negUgrace  of  the  defendant.  The  com- 
plaint states  that  the  defendant  negligently 
left  expcffied  a  vat  containing  poisonous  liquid; 
that  by  reason  of  such  negligence  certain 
cattle  of  plaintiff  and  of  one  Holm  drank 
from  the  vat  some  of  the  liquid,  and  died  from 
the  effects  of  the  poison;  and  that  Holm  aft- 
signed  his  demand  for  damages  to  the  plain- 
tiff. The  answer  puts  in  Issue  the  allegation 
of  negligence,  and  avers  that  the  death  of  the 
cattle  was  caused  by  the  carelessness  of  the 
plaintiff  and  Holm.  The  plaintiff  secored  a 
Judgment,  and  the  defendant  moved  for  a  new 
trial  on  several  grounds;  one,  being  the  In- 
sufficiency of  the  evidence  to  prove  negligence 
on  the  part  of  the  defendant  From  the  order 
denying  a  new  trial  the  d^endant  has  ap- 
pealed. 

The  facte  upon  which  the  plalntff  bases  his 
allegations  of  negligence  are  substantially 
these:  During  the  year  1898  the  defendant 
was  the  lessee  In  possession  of  the  Non-Such 
gold  mine  and  mill  site.  The  property  was 
not  Inclosed  by  a  legal  fence.  For  the  proper 
conduct  of  his  mining  operations  he  employed 
the  cyanide  process,  using  large  quantities  of 
poisonous  chemicals,  consisting  principally  of 
cyanide  of  potassium,  which  he  diluted  with 
water,  nud  kept  In  suitable  receptacles  on  the 
Burface  of  the  mining  property,  but  not  suffl- 
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ctentiy  covered  to  prevent  easy  access  to  tbe 
poisonous  solution.  la  appearance  It  resem- 
bled  vtwAa.  Cattle  of  the  plaintiff  and  of 
Holm,  while  ranging  on  the  pnbllc  domain, 
wnnderetl  orer  to  and  upon  the  d^endant's 
mine  and  mill  site,  and  there  drank  tbe  poi- 
sonous liquid  contained  In  the  Tats  or  tubs. 
The  defendant  knew  that  the  cattle  were  In 
the  habit  of  straying  upon  his  unlndoaed 
property,  and  he  had  driven  them  away 
whenever  he  saw  them  there.  Tbe  plaintiff 
insists  there  is  but  vne  question  involved, 
which  he  states  thus:  Is  a  "landowner  who 
negllgmtly  leaves  exposed  upon  his  unlnclosed 
premises,  where  he  knows  stock  are  wont  to 
stray,  dwigeroua  places  or  substances,  where- 
by another's  cftttle,  straying  thereon,  are  In- 
jured, liable  for  such  Injury?"  He  argues 
titat,  as  the  defmdant's  mining  property  was 
not  Inclosed  by  a  legal  fence,  the  cattle  were 
not  trespassing  upon  his  property,  but  were 
r^ttnlly  thereon,  and  that  therefore  he  owed 
to  the  plaintUT  the  duty  so  to  use  his  propsty 
and  conduct  his  business  as  not  to  injure  the 
plalntlfTs  cattie;  that,  in  tailing  to  cover  tbe 
xwlsonous  solution  so  as  to  prevent  tbe  cattle 
from  drinking  of  It,  he  violated  this  alleged 
duty,  and  as  such  n^llgence  resulted  In  the 
death  of  the  cattle,  and  consequent  loss  to 
the  plaintiff,  the  defendant  Is  liable  in  dam- 
ages, lu  support  of  bis  contention  tbe  plain- 
tiff cites  Monroe  v.  Cannon,  24  Mont.  318,  91 
Pac.  863.  81  Am.  St  Rep.  439.  where  the 
owner  of  pasture  land  was  held  entitled  to 
recover  the  value  of  grass  consumed  by  bands 
of  dieep  deliberately  and  intentionally  driven 
on  it  by  the  herder  in  Charge  of  tbem;  the 
opinion  containing  the  following  language: 
"If  in  the  case  now  under  consideration  the 
damage  sustained  by  respondent  had  resulted 
from  trespasses  committed  by  cattle  or  sheep, 
or  other  animals  named  in  the  statute,  law- 
fully at  laige,  and  not  under  the  direction  and 
control  of  their  owner,  then  appellant's  posi- 
tion would  be  Bonnd."  Neither  this  lauguage, 
nor  anything  said  Ixr  the  opinion,  lends  coun- 
tenance to  the  contention  of  tbe  plaintiff  In 
the  case  at  tisr.  The  decision  does  not  de- 
clare or  define  any  duty  owing  by  the  land- 
owner to  the  owner  of  straying  cattle.  These 
obsorations  apply  also  to  section  3258  of 
tbe  Political  Code,  which  reads:  "If  any  cat- 
tie,  horse,  mnle,  ass,  hog,  sheep,  or  othor 
domestic  animal  break  into  any  enclosure, 
tbe  fence  being  l<^al,  as  hereinbefore  provid- 
ed, the  owner  of  such  animal  is  llaMe  for  all 
damages  to  tiie  owner  w  occupant  of  the  en- 
closure which  may  be  sustained  thereby. 
This  section  must  not  be  construed  so  as  to 
require  a  legal  fence  In  order  to  maintain 
an  action  for  Injury  done  by  animals  run- 
ning at  large  contrary  to  law."  Even  if  it 
be  conceded  that  the  cattle  of  the  plaintiff 
were  not  wrongfully  upon  defendant's  vxtxp- 
erty,  no  liability  would  be  Incurred  from  tbe 
fact  that  they  were  Injured  while  there,  un- 
less It  was  the  defendant's  duty  to  i»'otect 
from  Injury  all  cattle  on  bis  property  whose 


trespass  was  not  of  such  a  nature  as  to  ren- 
der their  owners  liable  for  the  trespass. 
Counsel  for  the  plaintiff  urge  that.  If  these 
cattle  were  not  wrongfully  on  the  defendant's 
property,  they  must  have  been  rlghtfidly 
thne;  asserting  that.  If  there  was  no  remedy 
by  action,  there  could  not  be  a  trespass.  To 
this  we  cannot  yield  assent  The  owner  Is 
entitled  to  tbe  exclusive  possession  of  his 
land,  whether  fenced  or  not;  and  it  is  beyond 
the  poww  of  the  legislature  to  prescribe  ot 
of  custom  to  create,  a  right  In  another  to  oc- 
cupy the  land  or  mjoy  Its  fruits.  Either 
written  law  or  custom  may  withhold  from  the 
ownor  who  does  not  fence  his  land  a  remedy 
for  loss  suffered  by  reason  of  easnal  tres- 
passes by  cattie  which  stray  upon  It  and 
may  give  a  remedy  for  such  trespasses  to 
those  only  who  inclose  their  land.  By  eos- 
tom  as  w^  as  by  statute  tbe  common  law  of 
Eogland  has  be&n  so  moditied  In  Montana. 
This  is  undoubtedly  a  legitimate  exercise  at 
the  poUce  power.  It  falls  far  abort  however, 
of  ctHiferring  a  legal  right  to  dispossess  the 
nonfenclng  owner.  He  may  at  pleasure  law- 
fully drive  the  intruding  cattle  from  his  land, 
and  ke^  them  away  from  It  This  is  bis 
right  for  the  cattie  are  trespassing.  The 
owners  of  domestic  animals  hold  no  servitude 
upon,  w  Interest,  tempwary  or  p^manent.  In, 
the  open  land  of  another,  merely  because  It 
is  open.  If  the  landowner  fails  to  "fence  oat" 
cattie  lawfully  at  large,  he  may  not  success- 
fully complMn  of  loss  caused  by  such  lire 
stock  straying  upon  his  unlnclosed  land.  For 
under  thMe  circumstances  the  trespass  Is  con- 
doned or  excused,— the  law  refiues  to  award 
damages.  While  the  landowner,  by  omitting 
to  fmce,  dlaables  himself  from  lavoklng  the 
remedy  which  Is  given  to  those  who  Inclose 
-their  property  with  a  legal  fence,  and  while 
the  cattle  owner  la  thereby  relieved  from  lia- 
bility for  casoal  trespasses,  it  is  nererth^ess 
true  that  the  cattie  owner  has  no  right  to 
pasture  his  cattle  on  the  land  of  another,  and 
that  cattle  thus  wanderii^  orec  such  lands 
are  not  rightfully  there.  Tbey  are  there  mere- 
ly by  tbe  forbearance,  sufferance,  or  tolerance 
of  the  nonfenclng  landowner;  there  they  may 
remain  only  by  his  tt^erance.  The  cattle- 
owning  lOaintlff  did  not  owe  to  tbe  land- 
owning defendant  the  duty  to  fence  his  cattle 
in.  The  latter  did  not  owe  to  the  former  the 
doty  to  fence  them  out.  Neither  of  than  was 
under  obllgatlim  to  the  other  in  that  regard. 
The  defendant  la  not  liable  in  this  action  un- 
less be  was  negligent  There  cannot  be  neg- 
ligence without  breach  of  duty.  Hence^  mani- 
festly, the  defendant  was  not  guilty  of  negli- 
gence in  omitting  to  prevent  tbe  ^alntUTs 
cattle  from  gohig  upcu  bla  unfenced  land. 

As  has  Juat  been  said,  the  straying  cC  Hie 
pkLlnturs  cattie  upon  the  defendant's  land  did 
not  involve  the  vlfdatlon  of  any  l^ol  duty 
upon  the  part  of  the  defoidant  Tbwe  would 
therefore  seem  to  be  no  basis  fOr  the  plain- 
tiff's charge  of  negligence  on  the  part  of  the 
defendant,  unless  It  consists  In  the  d^md- 
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ut^  alleged  nnnre  to  protect  tbe  cattia  from 
I1U1117  while  on  lile  laod.  Tbe  damage  re- 
Rilted  tnm  a  permlaaWe^  not  an  active,  came 
of  lnjiiz7.  We  are  asked  to  bold  that  the 
law  Imposed  upon  tbe  defendant  In  addition 
to  tbe  duty  of  re&alnlng  from  Intentional  or 
wanton  Injurj  to  tbe  cattle,  tbe  duty  so  to 
use  bia  property  and  so  to  condnct  tala  mlO' 
log  (^eratloitt  tbereon  as  to  arold  all  dangers 
to  whlcta  these  trespasalog  beasts  might  ex- 
pose tbemselTes.  Counsel  Invoke  tbe  provi- 
sions of  section  2206  of  the  Civil  Code,  which 
Is  declaratory  of  tbe  common  law:  "Every 
uie  Is  responsible  *  *  *  for  an  injury  oc- 
casioned to  anotber  by  his  wsnt  of  ordinary 
dare  or  skill  In  tbe  manngement  of  bis  prop- 
erty. •  •  •••  Giving  to  tbe  principle  thus 
expressed  full  recognition,  and  measuring  tlie 
rights  of  tbe  parties  by  tbe  test  of  negligence 
thus  furnjRtied,  we  are  unable  to  find  In  the 
record  evfdeuce  of  acts  or  omissions  by  tbe 
defendant  coustltuting  n^llgeoce  In  tbe  man- 
agemeot  of  bis  property.  Bat  the  plalntlCF 
contends  that,  Irreapective  of  section 
tbe  defendant  bas  been  guilty  of  negligence 
In  BO  using  his  property  as  to  lmpei-11,  and 
la  this)  case  actually  Injure,  the  property  of 
another.  We  think  tbe  principles  which  he 
Invokes  have  no  application  to  the  facts  dis- 
closed by  tbe  record.  To  a  naked  trespasser 
or  mere  licensee  by  sutTerance  <If  the  expres- 
■hm  may  correctly  be  used)  the  landowner 
owes  the  duty  to  refrain  from  any  willful  or 
wanton  act  causing  Injury  to  bis  person  or 
chattels,  and,  after  discovering  that  the  tres- 
passer Is  In  Imminent  danger  or  Immediate 
peril,  to  use  reasonable  care  to  avoid  an  ac- 
tlva  cause  of  injury.  E^an  v.  Railway  Co., 
24  MooL  &69,  US  Pac.  831.  The  rule  Is  dif- 
ferent in  respect  of  those  wbo  go  upon  prop- 
erty because  of  the  owno-'s  Invitation,  dtber 
express  or  Implied.  As  to  such  persons  he 
Is  bound,  at  bis  peril,  to  use  reasonable  care 
and  diligence  In  keeping  bis  property  In  safe 
condition.  To  a  mere  licensee  or  naked  tres- 
passer tbe  landowner  does  not  owe  the  active 
doty  of  being  diligent  or  using  care  In  provid- 
ing against  the  dauger  of  accident  The  dis- 
tinction is  well  expressed  in  Sweeny  v.  Rail- 
road Co..  10  Allen,  3Ua.  87  Am.  Dec.  OH: 
"All  tbe  cases  In  the  books  in  which  a  party 
Is  sought  to  be  charged  on  the  ground  that  be 
has  caused  a  way  or  otlier  place  to  be  In- 
cumbered, or  suffered  It  to  be  In  a  dangerous 
condltloo,  whereby  accident  and  Injury  have 
been  occasioned  to  another,  turn  on  the  priu- 
dple  that  negligence  consists  in  doing  or  omit- 
ting to  do  an  act  by  which  a  legal  duty  or 
obligation  has  been  violated.  Thus  a  tres- 
psBser  wbo  comes  on  the  land  of  another 
without  right  cannot  maintain  an  action  If 
be  runs  against  a  barrier  or  falls  into  an 
excavation  there  situated.  Tbe  owner  of  the 
land  is  not  bound  to  protect  or  provide  safe- 
guards for  wrongdoers.  So  a  licensee  who 
«lters  on  premises  by  permission  only,  with- 
oot  any  enticement  allurement  w  Induce- 
meat  bkog  held  oat  to  him  by  the  owner  or 


OGCnput  oaimot  vsconr  damages  for  Injuries 
cauaed  by  obstmcdona  or  pitfalls.  He  goes 
thera  at  his  own  risk,  and  eoJoya  the  Ucenss 
subject  to  Its  ooDoomltant  perils.  No  duty 
Is  imposed  Isw  on  the  ownw  or  occupant 
to  keep  bia  premises  In  a  suitable  condition 
toe  those  wbo  come  there  solely  for  their 
own  convenleuoe  or  pleasure,  and  who  are  not 
either  expressly  Invited  to  enter,  or  hidnced 
to  come  upon  them  by  tbe  purpose  for  wtilch 
the  premises  are  appropriated  and  occupied, 
or  by  some  preparation  or  adaptation  of  the 
place  tm  use  by  customers  or  psssengers, 
which  might  naturally  and  reasonably  lead 
tbem  to  suppose  that  they  might  properly 
and  safely  enter  tbereon.  •  •  •  me  gist 
of  tbe  liability  consists  In  the  fact  that  the 
person  Injured  did  not  act  merely  for  his  own 
convenience  and  pleasure,  and  from  motives 
to  which  no  act  or  sign  of  tbe  owner  or  occu- 
pant cratributed,  bat  that  be  entered  the 
premises  because  he  was  led  to  believe  that 
they  were  Intended  to  be  used  by  visitors  or 
passengers,  and  that  sodi  use  was  not  only 
acquiesced  in  by  the  owner  or  person  In  poa- 
ses^on  and  control  ot  the  premises,  but  that 
it  was  in  Bcourdance  with  the  intention  and 
design  with  which  the  way  or  place  was 
adapted  and  prepared  w  allowed  to  be  so 
used.  The  true  distinction  la  this:  ▲  mere 
passive  acquiescence  by  an  owner  or  occa< 
pier  In  a  certain  use  of  his  land  by  others 
Involvea  no  UabUlty;  but  If  he  directly  or  by 
implication  Induces  persons  to  enttf  on  and 
pava  ova-  his  premises,  he  thereby  assumes 
an  obligation  that  they  are  In  a  safe  condition, 
suitable  for  such  use,  and  for  a  breach  of  this 
obllgatim  he  Is  liable  In  damages  to  a  person 
injured  thereby."  The  methods  pursued  by 
tbe  defmdant  in  the  managem«it  and  use  of 
bis  property  involved  no  danger  to  tbe  plain- 
tiff or  his  cattle,  nor  exposed  either  to  risk, 
so  long  as  be  and  they  remained  within  tbe 
limits  of  the  plaintiff's  rights..  The  contention 
of  tbe  plaintiff  rests  upon  the  erroneous  the* 
ory,  heretofore  considered,  that  the  cattie 
owners  bold  a  personal  servitude  upon,  or  the 
Tigbt  of  commons  or  proQt  in,  all  onfenced 
land,  by  virtue  of  which  they  are  supposed 
to  be  entltied,  as  of  right  to  use  for  grazing 
and  pasttu-e  all  of  tbe  unlncloaed  lands  of 
other  persons.  Such  burden  up<ai  or  ease- 
ment In  gross  In  open  lands  bas  not  been 
granted,  and  does  not  exist  We  have  already 
decided  that  such  use,  while  It  does  not  con- 
stitute an  actionable  wrong,  Is  not  the  ex^ 
else  of  a  legal  right;  and  as  the  cattie  own- 
er possessed  no  ri^t  to  have  his  live  stock 
upon  the  defendant's  land,  and  the  latter  was 
clothed  with  the  unquestioned  right  to  drive 
tbem  away  because  tbey  were  not  rightfully 
there,  clearly  tbe  defendant  bad  no  active 
duty  In  respect  of  them  while  tber&  He  was, 
of  course,  bound  to  refrain  from  Intentional 
or  wanton  Injury.  If  he  stood  by  and  know- 
ingly permitted  tbem  to  drink  of  the  poison- 
ous eolutl<Hi,  without  making  an  effort  to 
prevent  them  troa  doing  mt,  ba  nlcbl;  psc^ 
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haps,  be  liable.  But  nelth»  of  these  condi- 
tions Is  Id  the  case  at  bar. 

We  think  there  Is  no  proof  In  the  record 
\rbich  justiaes  the  appllcatlcHi  of  the  doctrine 
of  Invitation,  enticement  allurement,  or  at< 
tractlMi.  Deane  v.  Clayton,  7  Taunt.  489, 
331,  533;  Jordin  v.  Crump,  8  Mecs.  &  W. 
782;  Ponting  v.  Noakes  [18W]  2  Q.  B.  261; 
Stendttl  V.  Boyd,  67  Jlinn.  279,  69  N.  W.  899; 
Twist  V.  Railroad  Co.,  39  Minn.  164,  39  N. 
W.  402,  12  Am.  St  Rep.  626.  The  soundness 
of  the  principles  upon  which  the  so-called 
turntable  and  similar  cases  are  supported  Is 
not  presented  for  decision. 

We  have  read  the  opinions  which  are  op- 
posed to  the  conclusions  here  announced. 
They  need  not  be  referred  to  or  discussed. 
We  are  entirely  satisfied  that  our  conclusions 
are  based  upon  correct  fundamental  princi- 
ples. 

The  order  refusing  a  new  trial  la  reversed, 
with  costs  to  the  appellant,  and  the  cause 
ie  remanded.   Reversed  and  remanded. 

BRANTLT,  G.  J.,  concurs, 

MILBURN,  J.  Considering  only  the  facts 
appearing  In  this  case,  I  concui-  In  the  re- 
versal of  the  order  denying  a  new  trial.  I 
do  not  concur  In  all  that  Is  said  In  the  opin- 
ion with  reference  to  absence  of  duty  owing 
by  one  person  to  another  who  Is  trespassing 
upon  the  premises  of  the  former,  or  to  the 
owner  of  live  stock  which  wander  upon  such 
premises. 


(27  MODt.  94) 

OARR.  RYDER  &  ADAMS  CO.  v.  CLOSSER 
et  al. 

(Supreme  Court  of  Montana.    July  14,  1902.) 

NEW  TRIAL-NOTICE  OF  INTENTION— OMIS- 
SION PROM  RBCORI>— EFFECT— REVERS- 
AL—BILL  OF  EXCEPTIONS. 

1.  Where  a  motion  for  a  new  trial  was 
made  upon  a  statement  of  the  case  which  does 
not  contain  a  copy  of  the  notice  of  Intention 
or  any  reference  thereto,  and  such  omission 
was  not  waived  by  the  adverse  party,  the  or- 
der granting  a  new  trial  will  be  reversed. 

2.I>eciBioDS  upon  mere  matters  of  practice 
will  not  be  disturbed,  even  if  erroneous,  unless 
it  is  apparent  that  mjustice  will  Ukely  result 
from  adherence  thereto,  or  that  a  change  will 
not  work  a  wrong. 

3.  Altbongh  Code  Civ.  Proc.  {  1151,  provides 
that  a  new  trial  order  is  deemed  excepted  to, 
and  no  bill  of  exceptions  is  required,  the  mode 
of  presenting  on  appeal  affidavits  in  support 
of  a  motion  for  a  new  trial  is  by  formal  hill 
of  exceptions,  and  in  this  bill  should  be  em- 
braced, unless  there  is  a  waiver  or  an  estop- 
pel, the  notice  of  intention. 

Appeal  from  district  court  Deer  Lodge 
county;  Welling  Kapton,  Judge. 

Action  by  Carr,  Ryder  &  Adams  Company 
ngtiinst  Floyd  tilosser  and  another.  Judg- 
ment tot  plaintiff,  and  from  an  order  grant- 
ing a  new  trial  plaintiff  appeals.  Rernsed. 

McHatton  &  Cotter,  for  appellant.  Walsh 
^  James,  H.  P.  Napton,  and  N.  W.  McCon- 
nell,  for  reapradoits. 


PIGOTT,  J.  In  the  court  below  the  plain- 
tiff recovered  judgment  against  both  of  the 
defendants.  From  an  order  granting  the  de- 
fendant Davidson  a  new  trial,  the  plaintiff 

has  appealed. 

On  motion  of  the  appellant  this  court  la 
Carr,  Ryder  &  Adams  Co.  v.  Closser,  25  Mont. 
149,  63  Pae.  1043,  struck  from  the  transcript 
the  notice  of  Intention  to  move  for  a  new- 
trial,  the  opinion  containing  tbe  following' 
language:  "The  notice  Is  not  made  part  of 
any  bill  of  exceptions  or  statement  of  the 
case  on  motion  for  a  hew  trial,  nor  Is  it  a 
constituent  part  of  the  Judgment  roll  provided 
for  and  defined  In  section  1196  of  the  Code 
of  Civil  Procedure;  neither  Is  It,  In  thp  ab- 
sence of  a  bill  of  exceptions  or  statement  on 
motion  for  a  new  trial  containing  it,  one  of 
the  papers  required  by  sections  1176  and  1738 
of  the  Code  of  Civil  Procedure  to  be  furnished 
by  copy  to  this  court  It  Is  therefore  not  a 
part  of  the  transcript  or  record  on  appeal, 
and  must  be  stricken  out."  Counsel  for  tbe 
respondents  say  that  they  "hardly  know  what 
the  court  means  by  the  expression,  'Nor  Is  It. 
in  the  absence  of  a  bill  of  exceptions  or  state- 
ment on  motion  for  a  new  trial,  one  of  the 
papers  required  by  sections  1176  and  1738  of 
the  Code  of  Civil  Procedpre  to  be  furnished 
by  copy  to  this  court.'  "  They  Inquire  wheth- 
er the  court  meant  to  bold  that  the  notice  of 
Intention  need  not  be  made  part  of  the  rec- 
ord on  appeal  when  affidavits  only  are  used, 
but  must  be  made  part  of  such  record  when 
a  statement  or  bill  Is  used.  Cotmsel  have 
been  misled  by  reading  the  opinion  as  It  was 
before  correction.  Originally  tbe  words  "con- 
taining It"  were  Inadvertently  omitted,  and 
in  that  form  the  opinion  was  unofficially  re- 
ported; but  shortly  afterwards  the  omission 
was  observed,  and  the  words  quoted  Inserted. 
As  corrected  by  the  addition  of  the  two 
words,  we  think  the  language  may  be  thus 
paraphrased:  Sections  1176  and  1738  of  the 
Code  of  Civil  Procedure  designate  the  papers 
which  shall  constitute  the  record  on  appeal 
from  orders  granting  or  refusing  new  trials. 
The  notice  of  intention  to  move  for  a  new 
trial  Is  not  one  of  the  papers  so  designated, 
nor  Is  It  part  of  tbe  judgment  roll.  Unless 
such  notice  be  included  In  a  statement  on 
motion  for  a  new  trtal  or  in  a  bill.  It  Is  not 
required  to  be  furnished  by  copy  to  this 
court  Is  not  part  of  the  record,  and,  on  mo- 
tion, will  be  stricken  out.  When  so  Included 
such  notice  necessarily  comes  up  with  the 
statement  or  bill  of  which  It  Is  part,  and  in 
that  sense  only  it  is  then  one  of  the  papers 
required  to  be  furnished  by  sections  1176  and 
1738,  supra.  This  Interpretation  of  the  opin- 
ion. If  any  be  needed,  Is  confirmed  by  the 
views  expressed  In  Beach  T.  Water  Co.,  25 
Mont.   ,  65  Pac.  106. 

The  motion  for  a  new  trial  was  made  upon 
a  statement  of  the  case  which  docs  not  con- 
tain a  copy  of  the  notice  of  Intention  or  any 
reference  thereto.  As  was  held  In  Harrigan 
y.  liyncb,  21  Mont.  36,  62  Pac.  ^42,  and  in 
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Bs  BemT**  XMate,  S6  Mont  — ,  67  Pac.  1121, 
and  Kadlsui  t.  Harrington,  Id.,  the  giving 
of  mcta  notice  may  be  wslved,  and  the  omls- 
•Vjn  from  tbe  bill  or  gtatement  of  sncb  no- 
tice, wliai  one  haa  been  given,  may  also  be 
valred.  In  tbe  caae  at  bar  tbe  notice  oC  In- 
tention Is  not  before  na,  and  tbe  record. faUs 
t»  dlaeloae  facta  from  -which  an  Inference  of 
vatTcr  may  be  drawn.  Chi  tbe  contrary,  the 
appellant  seasonably  objected  to  the  state- 
ment on  tbe  ground  Indicated,  and  Its  conn- 
ed now  adrances  the  failure  of  respondents 
In  the  respect  mentioned  as  one  of  tbe  rea- 
sons why  the  order  abonld  be  reversed.  If 
the  role  of  Orlnnell  t.  Davis,  20  Uont  2S2, 
60  Fac.  6B6,  Harrlgan  v.  Lyndi,  saiwa.  and 
In  re  Bellly's  Estate  and  Madlgan  Har- 
rington, snpra,  be  followed,  the  order  grant- 
ing *  new  trial  must  be  reversed.  Connsel 
for  0ie  respondrata  Insist  that  those  cases 
wore  decided  on  tbe  erroneous  aesumptlmi 
tbat  sections  1176  and  1788  of  tbe  Code  of 
OlvU  Procedure  of  1886  are  substantially  the 
same  as  section  438  of  the  first  division  of  tbe 
Complied  Statutes  of  1887,  and  that  the  cases 
were  wrongly  decided.  But  counsel  suggest 
no  reason  In  support  of  thdr  contontton  tbat 
was  not  carefully  ctmsldered  by  thta  court  In 
the  two  latter  cases  cited.  Sectltms  1176  and 
1738;  snpra,  VFcre  adopted  team  the  statutes 
of  Oallfomla  after  the  supreme  court  of  that 
state  had  Interpreted  them  In  Pico  v.  Cobn, 
78  CbL  384,  20  Pac.  70&  While  Harrlngan 
T.  Lyncb  and  In  re  BelUy^  Estate  and  Madl- 
gan V.  Harrington,  supra,  were  under  ad- 
visement, the  members  of  this  court  exam- 
ined the  transcript  In  GrlnneU  v.  Davis,  su- 
pra, and  found  that  the  new  trial  proceedings 
were  instituted  after  these  sections  had  be- 
come law.  It  Is  probably  true  tbat  In  Grln- 
neU V.  Davis  this  court  sbonid  have  followed 
0ie  Interpretation  which  had  been  placed  up- 
on similar  sections  by  Pico  v.  Cohn.  and  that 
an  Injustice  was  worked  by  not  following  It 
Doubtless  the  court  would  have  conformed 
to  the  practice  established  by  Pico  v.  Cobn 
bad  It  been  advised  of  that  decision.  But  tbe 
Grinnell  Case,  which  was  decided  in  1897, 
has  never  been  overruled  by  or  doubted  In 
any  subsequent  opinion,  but,  on  the  con- 
trary, has  been  reaffirmed,  and  seems  to  be 
correct  on  principle.  That  decisions  npon 
mere  matters  of  practice  be  not  disturbed, 
even  If  erroneous.  Is  of  prime  Importance.  It 
Is  most  desirable  that  the  practice  be  settled 
and  known.  Unless  It  be  apparent  tiiat  In- 
justice wni  likdy  result  from  adherence  to 
such  decisions  (Ramsey  v.  Bums,  24  Mont. 
234,  61  Pac  120),  or  that  a  change  vrill  not 
work  a  wrong,  they  should  not  be  disturbed. 
Only  the  most  cogent  reasons  can  Justify  a 
court  in  overturning  them.  Arnold  v.  Sin- 
clair. 12  Mont.  248,  20  Pac.  1124,  Bookwalter 
V.  Conrad,  14  Mont  62,  35  Pac.  226.  and 
Rnmney  Land  &  Cattle  Co.  v,  Detroit  &  Mon- 
tana Cattle  Co.,  10  Mont  657,  49  Pac.  395. 
When  read  together  and  compared  the  one 
with  the  other,  Illustrate  tbe  effect  of  sncb 
eBP.-80 


vacfllatlon  and  change.  In  the  Arnold  and 
Bookwalter  Cases  It  was  expressly  held  tbat 
affidavits  filed  In  suppwt  of  a  motion  for  a 
new  trial  or  for  a  change  of  venue  need  not 
be  Included  In  a  bill,  but  became  propa*  porta 
of  tbe  record  on  appeal  when  copies  of  them 
wen  certified  by  the  derk.  The  role  so  de- 
clared was  applicable  under  tbe  court's  Intoi- 
p rotation  of  section  438,  snpra.,  to  appeals 
from  all  orders  granting  or  denybig  motions 
based  m  affidavits.  In  the  Bumney  Case  th» 
defendant  appealed  from  an  otdw  refusing  to 
vacate  a  Judgment  by  default  Belying  up* 
on  and  conforming  to  tbe  practice  approved 
In  the  two  former  cases,  tbe  d^endant 
brought  up  the  affidavits  In  support  of  the 
motion  to  vacate  by  copies  certified  by  tta» 
clerk,  and  tbe  conrt,  after  stating  tiiat  th» 
governing  statutes  were  snbstantlally  tb* 
same  as  tike  provisions  of  section  438,  sih 
pra,  overruled  tbe  former  cases  on  this  ane»> 
tion,  declartng  that  fba  affidavits  must  b* 
stricken  ont  because  not  Included  In  a  bill. 
We  may  raiark.  In  passing,  that  bi  Har- 
rlgan T.  Xjymib,  supra,  tbe  question  whether 
a  notice  of  Intention  must  be  In  a  bill  or  state- 
ment  was  reserved,  and  that  this  court  did 
not  In  Garr,  Byder  &  Adams  Co.  v.  Glossor 
change  tbe  practice  approved  In  Arnold 
Binclatr,  soprs,  allowing  the  notice  of  Inten- 
tion to  become  part  of  the  record  by  th* 
clerk's  certificate  without  other  authoitica- 
tlon.  Tbe  change  resulted  from  the  enact 
ment  of  section  1176^  snpra,  which  differs 
materially  from  section  438,  supra. 

To  Illustrate  the  suppesed  Impossibility  ot 
complying  with  the  rule  laid  down  In  Grin- 
nell v.  Davis,  It  Is  argued  that.  If  tbe  notice 
of  Intention  must  be  Included  In  a  statemakt 
on  motion  for  a  new  trial  or  In  a  bill,  It  can- 
not be  so  Indudcd,  and  therefore  cannot  come 
before  this  court  wbare  the  motion  Is  made 
npon  affidavits  only.  To  this  a  sufficient  an-  ■ 
Bwer  Is  that  under  the  rule  ia  Bumney  Land 
&  Cattle  Co.  V.  Detroit  &  Montana  Cattle  Go., 
supra.  Beach  v.  Water  Co.,  supra,  and  Corn- 
ish V.  Floyd-Jones.  28  Mont  — ,  66  Pac.  838^ 
the  mode  of  presenting,  on  appeal  to  this 
court  affidavits  used  on  the  hearing  In  the 
district  conrt.  Is  by  formal  bill  of  exceptions; 
and  that  in  this  bill  should  be  embraced  <un- 
less  there  is  a  waiver  or  an  estoppel)  the  no- 
tice of  intention,  to  the  end  that  the  court 
may  be  Informed  whether  such  notice  states 
a  ground  to  which  tbe  affidavits  are  respon- 
sive. If  a  new  trial  Is  refused,  the  party  In- 
tending to  appeal  should  cause  its  Insertion; 
If  a  new  trial  be  granted,  the  moving  party 
should  see  that  it  Is  Inserted  In  the  bill  pro- 
posed by  his  adversary.  When  tbe  motion 
is  made  upon  a  bill  or  statement  only,  the 
bill  or  statement  must  be  settled,  certified,  and 
filed  betore  tbe  hearing  and  decision;  when 
made  upon  affidavits  only,  the  bill  is  neces* 
sariJy  taken  at  the  time  of  the  decision  of  the 
motion,  or  wltbln  such  time  thereafter  as  the 
law  allows.  True,  a  new  trial  order  Is  deem- 
ed excited  to,  and  no  bUl  of  exceptions  Is 
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requirc>d  (section  1151,  Code  Civ.  Proc.};  but 
the  law  SB  declared  by  the  cases  to  which  we 
have  referred  requires  the  affidavits  to  be 
set  out  In  a  bill  In  order  to  be  part  of  tbe 
rec6rd,  and  Grlnnell  v.  Darls  and  tbe  otiier 
cases  cited  require  the  notice  of  Intention  to 
move  for  a  new  trial  to  be  made  part  of  the 
record  on  appeal.  We  are  not  persuaded  that 
there  are  sufficient  reasons  for  this  court  to 
change  tbe  practice.  Let  It  remain  as  It  Is. 
The  order  granting  a  new  trial  is  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 

MILBURN,  J.,  concurs.  The  CHIEF  JUB- 
TICB,  havbig,  wben  a  district  Judge,  tried 
the  action,  does  not  take  any  part  in  this  de- 
cision. 


(10  Wyo.  «S) 
STATE  ex  rei.  HARRISON  t.  STATE 
BOARD  OF  L^HD  OOM'BS. 
(Supreme  Coart  of  Wyoming.   July  23,  1D02.) 

PUBLIC  LANDS— LEASE-RECLAMATION— RB- 
NBWAL  OF  LBASB— TERMS. 
1.  Under  Rev.  St.  §  815,  providing  that, 
where  a  lesuee  of  waste  lends  of  tbe  state  re- 
claims such  lands  by  irrigation  during  the  term 
of  liis  lease,  he  may  renew  his  lease  for  terms 
of  5  jfears,  not  exceeding  20  years  in  all,  he 
is  entitled  to  such  renewal  at  the  same  rental 
as  that  provided  in  the  lease  under  which  the 
lands  were  reclaimed. 

Application  for  mandamus,  on  relation  of 
Frank  O.  Harrison,  against  the  state  board 
of  land  commissioners.   Writ  allowed. 

N.  E.  Corthell,  for  relator.  J.  A.  Van  Ors- 
del,  Atty.  Qen.,  for  respondent 

POTTER,  O.  J.  The  relator,  Frank  O. 
Harrison,  asks  tbe  aid  of  the  writ  of  man- 
damus to  require  tbe  board  of  land  com- 
'miastoners  to  issue  to  blm  a  lease  of  certain 
state  lands  for  the  period  of  five  years  In 
renewal  of  a  former  lease,  and  at  the  same 
rental  and  upon  the  same  t&soa  and  con- 
ditions 8S  such  former  lease. 

There  is  no  disputed  question  of  fact  be- 
tween  the  parties.  The  case  was  submitted 
upon  an  agreed  statement  of  facts.  It  ap- 
pears therefrom  that  January  17,  1S96,  tbe 
board  entered  into  a  lease  wltb  Harrison  for 
said  lands,  covering  tbe  period  of  five  years 
thereafter,  and  that  the  annual  rental  was 
paid  by  the  lessee,  who  also  compiled  with 
the  other  conditions  of  the  lease.  Prior  to 
the  expiration  of  the  lease,  viz.,  December  1, 
1900,  the  lessee  filed  an  application  for  a  new 
lease,  and  the  board  proceeded  to  place  a 
valuation  vjfon  the  lands  in  excess  of  that 
fixed  at  tbe  time  of  the  original  lease,  and 
to  increase  the  annual  rental  accordingly. 
Thereafter  the  lessee  made  proof  that  prior 
to  the  expiration  of  his  lease  be  had  reclaim- 
ed all  tbe  lands  by  irrigation,  had  provided 
suitable  ditches  for  tlic  full  and  complete 
reclamation  thereof,  and  had  scctured  an  ade- 
quate and  perpetual  water  supply  for  said 


lands,  which  irrigation  and  cultivatl(m  aad 
the  raidng  of  crops  of  hay  and  grass  the»- 
on  had  been  continued;  and  by  way  of 
amendment  to  bis  appllcatkm  tbe  relator  ap- 
plied for  a  renewal  of  hts  lease  for  tbe  term 
of  five  years  under  tbe  provlalous  of  aeetton 
815,  Rev.  St  Tbe  boud  declined  to  recog- 
nize the  relator's  right  to  such  renewal  a.- 
cept  upon  the  basis  of  tbe  new  valuation, 
and  refused  to  Issue  a  new  lease  at  tbe  aame 
rental  as  that  fixed  by  the  former  lease. 

The  right  of  tiie  relator  to  a  renewal  of 
his  lease,  as  provided  by  section  815  In  the 
case  of  tbe  reclamation  of  the  leased  lands 
by  the  lessee,  is  conceded,  but  It  is  denied 
that  the  lessee  In  such  cases  Is  entitied  to  a 
renewal  at  the  same  rental  as  that  stipidated 
in  the  original  lease;  and  this  Is  tbe  only 
question  in  dispute.  In  the  ease  of  Cooper 
V.  McCormick  (decided  at  the  present  term) 
69  Fac.  301,  we  had  occasion  to  examine  and 
construe  section  815  In  regard  to  certain  par- 
ticulars. Tbe  object  and  Intentltm  of  tbe 
statute  was  discussed  at  lengtii  In  the  opin- 
ion in  that  ease,  and  we  need  not  repeat  tbe 
dlscnsslon  here.  In  ordinary  cases,  where  no 
question  of  reclamation  is  taivolved,  the  right 
of  renewal  of  a  lease  of  state  lands  is  made 
dependent  upon  Qie  lessee  and  board  agree- 
ing as  to  the  valuation  of  the  land.  Bev. 
St  i  812.  The  absence  of  such  a  provision 
from  section  815  Id  significant  The  latter 
section  refers  to  a  peculiar  or  special  elass 
of  cases,  and,  as  If  to  emphasize  the  inten- 
tion expressed  therein,  it  Is  dedared  that, 
in  a  case  coming  within  the  provislona  of 
the  section,  "tiie  power  given  to  the  board 
to  refuse  to  renew,  or  lease,  to  sell  the  state 
lands  at  the  expiration  of  a  lease,  or  again 
to  lease  to  other  parties  than  to  the  orighial 
lessee,  shall  not  ai^ly."  But  lb  such  a  case 
It  is  provided  that  the  original  lessee  shall 
have  the  right  to  renew  such  lease  for  a 
term  of  5  years,  which  renewal  may  be  re> 
peated  for  tbe  same  period  5  years  tfaereafta, 
and  may  again  be  repeated  for  the  same  pe- 
riod 30  years  tiiereafter,  making  a  total  peri- 
od not  to  exceed  20  years.  Nothing  Is  ssld 
as  to  valuation  or  rental.  It  Is  evident  that 
It  was  not  Intended  that  the  enhanced  value 
of  the  land,  resulting  from  the  reclamation 
througb  the  efforte  of  tbe  lessee^  should  be 
considered  In  fixing  a  valuation  as  a  ba^ 
for  the  annual  rental;  and  we  think  It  also 
reasonably  clear  that  it  was  not  Intended 
that  tbe  absolute  right  of  renewal  confored 
by  tbe  statute  was  to  be  dependent  upon  the 
willingness  of  the  lessee  to  accede  to  the 
demand  of  tbe  board  t<a  an  Increased  rentaL 
It  should  be  assumed,  we  tblnk,  tiwt  the 
board,  in  fixing  the  valuation  and  rental  at 
the  time  the  original  lease  was  made,  did 
so  in  view  of  the  then  existing  condltkms, 
and  with  a  proper  regard  for  the  Interests 
of  the  stete.  At  least  we  are  satisfied  that 
the  statute  under  conslderatioa  proceeds  up 
on  some  such  assumption.  Und«  section 
812,  new  condiUmis,  an  Increased  demand, 
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and  tlie  Uke  may  well  require  the  board  to 
place  a  higher  valnaUon  upon  land,  and  ex- 
act an  Increased  rental  as  a  ecHidltlon  of  re- 
newal. But  we  think  section  815  rests  upon 
a  different  theory.  Tbe  privilege  of  renewal 
tmier  that  seeticm  is  one  that  la  to  be  earn- 
ed. The  land  la  to  be  rendoed  more  Tain- 
able  by  the  exEiendltnre  of  effort  and  money 
on  the  part  of  the  leasee,  and,  In  onr  Judg- 
ment, the  section  contenqilatee  a  renewal 
npmt  the  aame  terms  as  the  original  lease. 

Such  bdng  onr  conatruetkm  of  the  statute, 
the  relator  la  entitled  to  a  renewal  of  hla 
lease  at  the  aame  rwtal  as  that  stipulated 
in  Us  original  lease,  and  the  writ  prayed 
for  will  be  allowed. 

COBN  and  KNIGHT.  JJ.,  concub 


m  Kan.  H7) 

8TATB  ex  ret  SHAWNEE  COUNTt  AT- 
TOBMBT  T.  AMERICAN  BOOK 
CO. 

(Supreme  Court  of  Kansas,  Division  No.  2. 
July  21,  1902.) 

FORmON   CORPORATIONS— POWER  TO  RBOU- 
UTB-QUO  WAJtRANTO-RSLIEr 
AUTHORIZED. 

1.  Laws  Sp.  Seas.  IS&i,  c.  10,  |  2,  ngutring 
a  foreign  corporation  "seeking  to  do  busiuefss 
in  this  state'*^  to  furnisli  certaia  information, 
in  order  to  acqaire  the  riglit  to  do  bueiuess  in 
the  state,  applies  to  corporations  doing  busi- 
nesa  in  the  state  prior  to  and  at  the  time  the 
act  took  effect,  as  well  as  to  those  Bubseqnent- 
ly  entering  the  state. 

2.  A  foreign  corporation,  though  engaged  in 
interstate  trade,  may,  before  bein^  permitted 
to  do  bnaiaess  in  the  state,  be  required  to  com- 
ply with  such  reasonable  conditions  as  are 
contained  in  I-aws  Sp.  Sess.  1898,  c.  10,  re- 
quiring the  Sling  of  its  charter,  the  payment 
of  charter  fees,  the  making  of  reports  and  fur- 
nishing any  information  concerning  its  hnsineaa, 
the  appointment  of  agents  to  receiTe  service  of 
process,  etc. 

3.  lu  an  original  proceeding  In  quo  warranto 
against  a  forogn  corporation  in  the  supreme 
court,  the  court  has  no  jnrlsdictlon  to  annul  a 
contract  entered  into  by  such  corporation  in  the 
sUte. 

Quo  warranto  on  relation  of  the  county  at- 
torney of  Shawnee  county  against  the  Ameri- 
can Book  Company.   Writ  allowed. 

Argued  before  D08TEB,  O.  J.,  and  SMITH 
and  OREBNB.  JJ. 

Oalen  Nichols  and  Qohiton  ft  Qnlnton,  for 
plaintiff.  A.  M.  Harvey,  F.  Dnmont  Smith, 
H.  6.  Larlmo',  and  Rosslngton,  Smith  &  HIs- 
ted,  for  defendant 

PER  GUniAM.  In  this  case  the  plaintiff 
seeks  to  oust  the  defendant  from  the  prose- 
cution of  the  business  of  selling  and  con- 
tracting for  the  sale  of  schoolbooks,  and  to 
annul  a  contract  recently  made  by  It  with 
the  state  text-book  commlaaiou  for  supplying 
certain  schoolbooka.  The  grounds  of  the  ap- 
plication are  that  the  defendant,  as  a  foreign 
corporation,  has  not  complied  with  cliapter 

f  1.  Sm  CommwM,  vol,  10,  C«iL  Dig.  {  118. 


10  of  the  Laws  of  flie  Special  Session  of 
1S08,  and  the  amendatory  statute  of  1901, 
entitling  It  to  do  business  In  the  state.  The 
company  has  complied,  although  Irregularly, 
Informally,  and  out  of  time,  with  the  law, 
exc^  as  to  section  2  ot  chapter  10  of  the 
Laws  of  the  Special  Session  of  1808.  As  to 
those  particulars  in  which  compliance  has 
been  attempted,  but  not  technically  executed, 
the  statute  ia  directory.  Section  2,  just  men- 
tioned, requires  the  making  of  an  application 
to  the  (Aiarter  board,  and  the  furnishing  of 
certain  Infonnatlon  to  sndti  board.  These 
things  the  company  must  do  in  order  to  ac- 
quire the  status  of  a  fiM«Ign  corporation  an- 
thorlzed  to  do  business  .here.  The  statute 
requires  the  doing  of  these  things  by  foreign 
corpwations  "seeking  to  do  business  in  this 
state."  Inasmuch  as  the  defmdant  had  been 
doing  business  In  this  state  before  the  enact- 
mmt  of  the  law,  It  contoids  that  ft  was  not 
"seeking  to  do  business"  here.  It  contends 
that  the  wwda  "seeking  to  do  business"  ap- 
ply only  to  corporations  which  had  not  there- 
tofore done  business,  but  desired  to  do  It  In 
the  future  This  Is  an  erroneous  view.  The 
statute  does  not  mean  to  thus  discriminate  In 
the  requirements  of  section  2,  above  adverted 
to,  and  In  other  Uke  matters,  between  foreign 
corporations  which  had  theretofore  bem  doing 
business  here  and  those  which  might  there- 
after apply  to  do  business. 

The  claim  that,  because  the  defendant  com- 
pany is  mgaged  in  Interstate  trade,  It  cannot 
be  subjected  to  the  regnlatlona  of  the  statute 
of  1808,  Is  untenable.  It  may  be  that  it  can- 
not be  excluded  from  doing  interstate  busi- 
ness here,  but  it  can  be  laid  nifder  such  rea- 
sonable conditions  as  the  filing  of  Its  charter, 
the  payment  of  charter  fees,  the  making  of 
reports  and  furnishing  of  hiformation  con- 
cerahig  its  bustness,  the  appdntroent  of 
agents  to  receive  service  of  process,  etc. 
These  are  not  burdens  on  the  company.  They 
are  measures  of  Justice  and  protection  to  the 
people  of  the  state. 

The  plaintiff  cannot,  in  this  action,  have  an 
annulment  of  the  contract  already  made.  It 
may  be  that  there  are  equitable  circumstances 
forbidding  the  cancellation  of  such  contract. 
It  may  be  that  compliance  witii  the  law  by 
the  defendant  hereafter  will  retroactively 
validate  the  contract,  in  the  event  It  shouhl 
now  be  invalid.  Howevor,  Independently  of 
such  conslderatton,  we  do  not  have  Jurisdic- 
tion era-  that  branch  of  the  case.  Our  juris- 
diction is  In  quo  warranto  alone.  A  grant  of 
that  jurisdiction  does  not  authorize  tile  Join- 
der to  a  cause  of  action  tat  ouster  ot  anotiner 
one  for  the  annulment  of  a  ccmtract,  merely 
because  the  subject-matter  of  the  lattor  pos- 
sesses Incidental  omnectlon  with  the  subject- 
matter  of  the  former. 

The  def  mdant  will  be  ousted  of  Its  claimed 
rights  to  do  business  In  this  state  until  It 
complies  with  the  requirements  ot  the  law, 
but  the  prayer  of  the  petition  for  the  annul- 
ment of  the  contract  will  be  denied. 
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(SO  Colo.  133) 

UNION  PAC.  R.  CO.  V.  COLORADO  POST- 
AL  TEL.  CABLE  CO. 

(SiqiEeme  Court  of  Colorado.    April  7.  1902.) 

BMINENT  DOMAIN— TELEGRAPH  COMPANIES- 
CONDEMNATION  OF  RAILROAD  RIGHT  OF 
WAY— COMMISSIONERS  OF  APPRAISAL— POW- 
ERS-PUBLIC USB  AND  NECESSITY-DETER- 
MINATION—WAIVER  OF  OBJECTIONS— CHAR- 
TER OF  CORPORATION— COLIATBRAL  AT- 
TACK —  SUFPICIBNCY  OF  PBTITION  —  TITLE 
ACQUIRED— HEHEARINQ. 

1.  Under  Mills'  Ami.  St.  %  1720,  providing 
that  the  court  may  appoint  commissionerB  to 
ascertain  the  uecessity  Cor  condemning  lands, 
such  commissioners  had  uo  authority  to  deter- 
mine whether  the  taking  was  for  a  private  use. 
but  merely  to  determine  the  quantity  of  land 
needed. 

2.  Where,  id  a  proceediug  to  condemn  land, 
no  objection  was  made  to  the  appointment  of 
commissioners,  and  no  attempt  was  made  to 
submit  to  the  coart  questioaa  of  whether  the 
taking  of  the  land  was  for  a  private  use  or 
whether  there  was  a  necessity  therefor  uatil 
after  the  report  was  filed,  tho  right  to  have 
such  questions  determined  by  the  court  was 
waived. 

3.  The  mere  fact  that  the  articles  of  incor- 
poration  of  a  telegraph  company  seeking  to 
condemn  property  showed  that  it  was  organ- 
ized to  sen  the  lines  of  telegraph  it  might  con- 
struct «*ithin  the  state,  in  connection  with  evi- 
dence that  the  money  to  build  its  liaes  was  to 
be  furnished  by  a  foreign  corpor;ition  under 
whose  control  it  was  to  be,  did  not  establish  in 
law  an  inteut  to  take  such  property  fin  a  pri- 
vate use. 

4.  Where  it  appears  from  the  articles  of  in- 
corporation of  a  corporation  that  it  is  duly 
organized  and  existing  under  the  laws  of  the 
state,  its  charter  cannot  be  attacked  in  a  col- 
lateral proceeding. 

5.  A  telegraph  company  cannot  be  prevented 
from  condemning  a  way  for  its  line  along  a 
railroad  right  of  way  merdy  because  there  Is 
8  highway  kdjacent  to  the  proposed  route 
aloug  which  surh  line  could  be  constructed,  as 
allowed  by  Mills'  Ann.  St.  §  587,  In  the  ab- 
sence of  a  showing  of  bad  faith,  a  malicious 
motive,  .or  that  the  taking  of  the  particular 
tract  would  entail  a  great  loss,  which  might  be 
readily  avoided. 

6.  A  railroad  company  could  not  object  to 
the  condemnation  of  its  right  of  way  by  a  tele- 
graph company  on  the  ground  that  the  latter 
had  not  obtained  leave  from  the  municipal  au- 
thorities to  erect  its  line  through  the  towns 
along  the  proposed  route,  as  required  by  Mills' 
Ann.  St.  S  .ISS. 

7.  A  petition  in  a  proceeding  to  condemn 
property,  alleging  that  the  petitioner  was  a 
corporation  organized  to  erect  telegraph  lines, 
was  not  insufficient  because  it  failed  to  allege 
that  the  line  was  to  be  public,  as  Mills'  Anu. 
St.  IS  589,  590,  requires  companies  organized 
for  the  purpose  of  maintaining  telegraph  lines 
under  section  587  to  receive  and  transmit  mes- 
sages from  other  companies  engaged  in  the 
seme  business,  and  also  messages  tendered  by 
any  person. 

8.  A  railroad  company  cannot  successfully  re- 
sist the  condemnation  by  a  tel^aph  company 
of  a  right  of  way  along  its  line,  as  allowed 
by  Laws  1885,  p.  885,  unless  it  appears  tliat 
the  use  of  the  land  is  necessary  to  the  opera- 
tion of  the  railroad  or  of  other  lines  of  tele- 
graph already  erected  thereon. 

9.  Though  the  eminent  domain  act  seems  to 
recognize  that  the  title  acquired  in  condemna- 
tion proceedings  is  a  fee,  where  a  railroad  right 
of  way  is  condemned  by  a  telegraph  company, 
title  thereto  must  be  controlled  by  I^aws  1885, 
p.  385.  which  provides  that  ui  such  cases  the 
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t  line  shall  be  so  constructed  and  maintained 
as  not  to  obstmct  or  hinder  the  usual  opera- 
tion of  the  railroad,  clearly  importing  that  the 
character  of  the  title  acquired  is  merely  an 
eaaemrait. 

On  Reheariug. 

10.  Where  the  only  objection  advanced  at  the 
original  hearing  of  a  cause  to  the  propriety  of 
an  instruction  given  in  a  proceeding  to  con- 
demn laud  was  that  it  advised  that  the  title  to 
the  right  of  way  sought  to  be  condemned  by 
a  telegraph  company  was  oaij  au  easement, 
objections  based  on  other  grounds  will  not  be 
considered  on  rehearing. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  Colc^ado  Postal  Telegraph 
Cable  Company  against  the  Union  Pacific 
Railroad  Company  to  condemn  land  for  right 
of  way.  From  a  judgment  for  petitioner,  re- 
spondeat brings  error.  Affirmed. 

Tellor  &  Dorser,  for  plaintiff  la  error. 
Benedict  &  Pbeliw,  for  defendant  In  otw.  ■ 

GABBEBT,  J.  Defendant  In  error,  as  peti- 
tioner. Instituted  an  action  In  the  court  below 
against  plaintiff  In  error,  afl  respondent,  to 
condemn  a  right  of  way  longltttdlxuUlr 
through  the  lands  of  the  latter,  upon  which 
to  erect  and  maintain  a  telegraph  line.  Such 
proceedings  were  had  that  commtssloneis 
were  appointed  without  obtJecttoa  from  eithv 
party,  who  heard  the  testimony  and  reported 
to  the  court  Thla  report  was  adopted*  and 
a  judgment  and  deoree  rendered  acccvdin^. 
To  review  the  proceedings,  respondent  InrlngB 
the  case  here  on  error. 

Some  of  the  orora  assigned  are  predicated 
upon  the  matters  Incorporated  In  what  li 
termed  a  bill  of  esceptions,  which  petitions 
contends  cannot  be  consld^ed.  To  test  this 
qnestlm.  Its  counsel  more  to  strike  the  bill 
of  exceptions  from  the  files.  We  sbaU  not 
determine  this  motion,  for,  assuming  tliat  the 
matters  in  the  bill  upon  which  error  Is  based 
by  counsel  for  respondoit  are  thereby  prop- 
erly presented,  we  are  satisfied  tbe  ee- 
rors  assigned  upon  what  la  tbus  disclosed 
are  Insufticlent  to  work  a  reversal.  For  an- 
swer respondent  alle^d  that  petitioner  Is  a 
corporation  organized  to  take  |;ir<^er^  for  the 
use  of  a  for^gn  corporatloq,  so  as  to  enable 
the  latter  to  evade  the  laws  of  this  states  and 
that  there  extended  along  and  adjacent  to  the 
lands  of  respondent,  through  which  petitioner 
was  seeking  to  condemn  a  right  of  way,  a 
public  road,  upon  which  petitioner  la  autlun^ 
Ized.  under  the  laws  of  the  state,  to  conatmct 
Its  proposed  telegraph  line.  After  the  ap- 
pointment and  qualification  of  the  commis- 
sioners, and  before  proceediug  to  hear  the  tes- 
timony, counsel  for  respondent  requested  cer* 
tain  instructions,  which  were  refused.  At 
the  request  of  counsel  for  petitioner,  others 
were  given.  Those  requested  by  respondent 
and  refused  were  to  the  effect  that  a  corpora- 
tion cannot  take  land  by  the  exwclse  of  the 
right  of  eminent  domain  except  for  a  public 
use,  and  then  only  when  a  necessity  exists 
for  the  land  so  sought  to  be  taken;  and  that 
the  necessity  meant  by  the  statute  la  not 
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established  by  proof  that  such  land  li  cod- 
Tenlent  for  the  parposes  for  which  it  it  In- 
traded  to  be  used,  or  will  lessen  the  cost  of 
constructing  the  structures  whicb  the  peti- 
tioner proposes  to  erect  tberetni.  Inter  alia, 
the  court  Instructed  the  cominlssloners,  in 
substance,  that.  In  the  absence  of  bad  faltb 
or  Improper  motlres  oa  the  part  of  petitioner, 
it  had  the  right  to  determine  die  route  and 
location  of  Its  Un«  of  telegraph:  and  If  its 
proper  officers  in  good  faith  had  determined 
to  build  such  Una,  and  bad  edected  tbe  right 
•«f  way  In  qtieetlm  upon  which  to  oonstmct 
tt.  then  the  necessity  mentioned  In  tbe  etatote 
Is  established.  At  the  bearing  before  tbe 
commissioners,  petitioner  introduced  Its  ap- 
tldea  of  Incorporation,  from  wblcb  It  appears 
that  the  objeeta  for  vhkdt  It  la  Incorporated 
are  tiw  construction,  acquisition  by  pnrctaaae 
or  otherwise,  malntoianeob  and  operation  of 
tdegnph  IbMS  bi  ttw  state  of  Coloxado^  and 
the  sale  or  other  dlipoettlott  of  such  lines. 
Respondent  offered  to  prove  that  tbese  ar- 
ticles of  Incorporation  were  drawn  and  cz- 
ecnted  at  tbe  reatie8t.<tf  tbe  Postal  Tdegrapb 
Cable  Company  of  New  York;  that  no  stock 
bad  ever  beai  aubscrlbed  and  paid  for.  ex- 
cept sufficient  to  antborlae  the  qnaUflcatkm  ot 
directors;  that  It  was  not  expected  tiie  lattO' 
wonld  raiae  any  money  Iqr  siibscriptlon  to 
stock  or  otherwise;  that  aU  money  vonld  be 
tnmlsbed  by  tbe  New  York  company;  and 
tbat  both  directors  and  officers  vt  petltlfmer 
woidd  be  xxaAtt  the  direction  and  control  ot 
tbat  company.  Bespondent  also  offere4  to 
prove  the  nistence  of  a  highway  'along,  ad- 
jacent, and  near  to  reqKmdent's  right  of  way 
tbr  Oie  whole  distance;  npon  wbteh  a  tele> 
graph  Une  conld  easily  and  cheaply  be  con- 
structed. It  also  offered  to  prove  th^it  the 
petitioner  bad  not  obtained  leave  from  the 
corporate  anthMlUes  of  certain  towns  trough 
which  tbe  proposed  line  of  telegraph  must  be 
ctmstructed  In  utllladng  tiie  right  of  way 
sought  to  be  condemned  to  construct  Its  line 
through  such  town.  These  offers  were  refus- 
ed. On  the  filing  of  the  report  the  respondent 
moved  to  dismiss  the  proceedings  because  no 
proofs  had  been  offered  by  the  petitioner  tend- 
ing to  prove  the  necessity  for  taking  tbe  rigbt 
«C  way  In  question,  which  motion  was  denied. 

Counsel  for  respondent  contend  that  these 
several  matters  present  prejudicial  error,  for 
tiie  reason  that  petitioner  had  failed  to  prove 
that  the  pn^terty  sought  to  be  condemned 
was  to  be  taken  for  a  public  use,  cv'tbat 
there  was  any  necessity  tat  taking  It  It  Is 
also  urged  that,  In  view  of  the  issues  made 
by  tbe  pleadings,  the  respondent  had  tbe 
right  to  Introduce  at  the  hearing  before  the 
commissioners  the  testimony  refused,  for  the 
reason  that  such  testimony  tended  to  estab- 
lish a  state  of  facts  from  which  it  would  ap- 
pear the  taking  of  tbe  land  in  question  was 
tor  a  private,  and  not  a  public,  use,  and  tbat 
there  was  no  necessity  for  such  taking. 
Hiese  matters  might  well  be  disposed  of  np- 
«fi  the  ground  that  the  law  does  not  con- 


template that  commissioners  In  omdemna- 
tlon  proceedings  shall  consider  or  determine 
such  questions.  On  the  contrary,  they  are 
to  be  deta*mlned  liy  the  court  or  judge,  but, 
unless  so  presented  for  detenplnatlon  before 
the  appointment  of  commissioners,  or  the 
right  to  do  so  Is  in  some  way  res^ved.  tbey 
are  waived.  Section  1720.  1  HUla*  Ann.  St, 
ivovides  tbat  tbe  court  w  Judge  may  appoint 
a  board  vt  commlasliHiers  to  ,ascertola  tbe 
necessity  for  taking  lands  sought  to  be  con- 
demned. What  propositions  may  be  raised 
npon  tbe  question  of  necessity  will  vary  ac- 
cording to  the  circumstances  of  eadi  par- 
ticular cqse.  In  this  instance^  however,  so 
far  as  disclosed  by  the  pleading^  or  auy  mat^ 
ter  dlsaused  In  tbe  twiefs.  we  are  oC  tlw 
opbikm  that  tSie  authority  vt  tbe  otnnmls- 
sloners  on  that  question  would  be  Untlted  to 
a  determination  of  the  tme  at  qnanttty  of 
land,  or.  more  accnratdy  ^ealdng,  the  width 
of  the  proposed  right  of  way  sufflelent  to 
serve  the  reasonable  physical  needs  of  peti- 
tioner in  ereetiug  and  malntolnli^  Its  tde- 
gr&pb  line.  Ordinarily,  the  authority  of  com- 
missioners im  the  subject  le  so  limited.  In 
effect,  this  court  has  so  decided  In  the  re<»nt 
case  of  Olbson  v.  Cann  (Gokt.  Sup.)  66  Pac 
879.  It  was  certainly  never  Intended  tbat 
commissioners  should  be  required  to  deter- 
mine questloiu  the  solution  ot  wbldi  depends 
upon  tbe  appllcatlcHa  of  Intricate  questions  of 
law  such  as  would  be  presented  by  tiM  trial 
of  Issues  tendoed  hj  the  answer  of  respond- 
ent This  court  baa  frequently  decided.  In 
cases  where  tbe  questUoi  of  damages  In  con- 
demnation proceedings  waa  submitted  to  a 
Jury,  tbat  the  only  matter  pn^er  toe  the  fary 
to  consider  was  the  one  of  damages,  and  that 
all  other  questions  •must  be  Mttled  In  limine. 
Irrlgatton  Ca  v.  Davis,  17  Cdo.  SZO,  29  Pac 
742;  Thompson  v.  Besoroir  Co,,  26  Goto. 
243,  68  Pac.  507;  Siedler  v.  Seely,  8  Colo. 
App.  409,  46  Pac.  818;  Colorado  Fuel  ft  Inm 
Co.  T.  Four  Mile  B.  Co.,  29  Coto.  — ,  66  Pac 
902.  On  principle  the  same  rule  is  applicable 
to  tbe  case  at  bar.  The  conuolsalonas  were 
appointed  wlthont  objection  on  the  part  of 
respondoit  There  was  no  attempt  upon  Ito 
part  to  submit  to  the  court  the  det^mlnatlon 
of  any  of  the  questions  of  fact  noon  which 
It  relied  to  defeat  tbe  proceeding  until  after 
the  report  was  filed.  Bespondent  did  not 
seek  to  inrove  that  petitioner  did  not  require 
the  quantity  of  land  sought  to  be  condemned, 
nor  by  its  pleadings  was  any  such  dtfense 
suggested.  None  the  matters  above  men- 
tioned which  respondent  sought  to  submit  to 
tbe  commissioners  were  of  a  character  which 
it  was  the  province  of  ttiat  body  to  detov 
mine;  and  by  the  course  pursued  the  right 
to  have  them  determined  by  tbe  court  was 
waived.  The  reason  for  this  conclusion  la 
obvious.  If,  for  any  reason,  the  petitioner 
in  condemnation  proceedings  is  not  entitled 
to  exercise  the  right  of  eminent  domain,  or 
toke  a  particular  tract,  tbese  questions  should 
be  determined  bgr  tbe  court  In  limine.  If 
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adverse  to  tbe  petitioner,  tbat  Is  the  end  i 
oC  tbe  proceeding.  Irrigation  Co.  t.  Davla, 
snpra.  In  this  connection  we  coll  attention 
to  the  case  last  cited.  In  that  case  the  peti- 
tioner sought  ^  bare  a  light  of  yraj  con- 
demned through  an  already-existing  ditch. 
It  was  held  that,  If  the  respondent  desired 
to  have  the  question  of  the  feasibility  and 
practlcabUliT  of  taking  a  right  of  way 
through  such  diteh  determined,  tbe  question 
should  have  been  referred  to  a  board  of  com- 
missioners appointed  by  the  court,  as  the  law 
directs.  This  holding,  however,  was  based 
upon  the  provisions  of  sections  22Q1,  2262,  1 
Mills*  Ann.  St,  which  provide  that  lands 
Improved  or  occupied  shall  not,  without  the 
written  ccmsent  of  the  owner,  be  subjected  to 
the  bcuden  of  more  than  one  irrigating  ditch 
constmcted  for  the  purpose  of  conv^iu^  wa- 
ter through  such  property  to  lands  adjoining 
or  beyond,  when  the  object  can  be  featdbly 
and  practicably  attained  by  uniting  and  con- 
veying all  the  vrater  necessary  through  such 
property  in  one  ditch;  and  that,  where  it  Is 
necessary  to  convey  watw  for  the  purposes 
of  irrigation  through  the  Improved  or  occu- 
pied lands  of  another,  the  shortest  and  most 
direct  route  practicable  upon  which  such 
ditch  can  be  constructed  shall  be  selected. 
These  provisions,  however,  have  no  appllca^ 
tlon  to  the  case  at  bar.  Neither  wa«  they 
Invoked  in  Olbson  v.  Oann,  supra.  Both  par^ 
ties,  however,  appear  to  have  treated  tbe 
quntlon  of  necessity  as  raised  by  the  plead- 
bigs  and  testimony  offered  as  being  proper 
to  submit  to  the  commissioners,  and  for  that 
reason  we  shall  treaf  it  as  properly  presented 
for  review. 

The  several  assignments  of  error  argaeA 
by  counsd  for  respondent,  Including  those 
based  upon  the  instructions  refused  and  given 
with  respect  to  what  constitutes  a  taking  for 
a  public  us^  the  necessity  for  such  taking, 
and  tiie  right  of  petitioner  to  determine  tbe 
route  and  location  of  Its  line,  except  those 
specially  noticed  later,  may  be  considered 
under  tbla  Kffoposltion:  Did  the  evidence  (tf- 
fered  on  behalf  of  tbe  reaiiondeat  and  refused, 
as  above  noticed,  tend  to  prove  that  peti- 
tioner was  not  seeking  to  condemn  a  right 
of  way  for  a  public  use,  or  tend  to  establish 
facts  which  would  defeat  the  proceeding? 
Counsel  for  respondent  contends  that  It  does, 
for  the  reasims:  (1)  That  this  testimony 
would  bave  established  that  the  right  of  way 
was  to  be  subjected  to  a  private  use;  and  (2) 
there  was  no  necesslf;  for  taking  a  right  of 
way  through  the  lands  of  respondent.  In 
sttpport  of  the  first  proposition  It  is  urged 
tbat  the  articles  of  incorporation  of  petitioner 
ouMlose  that  it  was  organised  to  sell  or  other- 
wise dispose  of  the  lines  of  telegraph  which 
It  might  construct  or  acquire  In  tbls  state, 
and  that  this  fact,  in  connection  with  the 
testhuony  offered  to  the  effect  that  It  was  the 
creature  of  a  foreign  corporation,  and  not  its 
honest  Intention  to  operate  the  line  in  ques- 
tion except  In  the  Interest  of  and  In  connec- 


tion with  that  corporation,  established  la 
law  an  Intent  to  take  the  property  of  rrapond- 
ent  for  a  private  use.  There  Is  nothing  in 
the  spirit  or  policy  of  the  law  which  protdUtB 
tue  same  persons  from  organising  two  or 
more  corporations  with  the  Intention  tiiat 
they  shall  be  operated  In  conjunctioa  with 
each  otber.  Neither  does  the  law  prohibit 
a  corporation  from  accepting  fluandal  ask- 
ance from  anothw.  It  should  be  the  poUo* 
of  this  state  to  encourage  tiie  construction 
and  operation  of  competii^  lines  of  communi- 
cation between  points  vrlthln  Its  own  borders 
and  those  located  within  other  states.  In 
many  instances  this  can  only  be  effected  by 
corpwations  organised  under  our  laws  act- 
ing In  conjunction  with  those  created  under 
the  laws  of  a  sista:  state.  One  of  the  es- 
BOitlal  attributes  at  prot>erty  is  the  ,  right  to 
s^  and,  unless  this  right  Is  limited  by  law. 
It  necessarily  ^sts.  EMrther,  it  appears 
from  the  articles  of  Incorporation  of  petitioner 
that  it  is  duly  organized  and  existing  under 
the  laws  of  this  state,  and  its  charter  can- 
not be  attacked  in  a  collateral  proceeding. 
Kansas  &  T.  Coal  Ry.  Co.  v.  Northwestern 
Goal  &  Mining  Co..  101  Mo.  288,  61  S.  W.  684; 
In  re  New  York.  L.  &  W.  By.  Co.,  35  Hun, 
220,  afUnued  9»  N.  T.  12,  1  N.  E.  27;  Frost 
v.  Coal  Co.,  24  How.  278,  16  Ii.  Ed.  637; 
Postal  TeL  Cable  Co.  of  Utah  v.  Oregon  Short 
Uue  R.  Co.  (Utah)  65  Pac.  735;  Postal  Tel. 
Cable  Co.  of  Idaho  v.  Oregon  Short  Une  B. 
Co.  (C.  a)  104  Fed.  e23;  Oregon  Short  Une 
R.  Co.  V.  Postal  Tel.  Cable  Co.  of  Idaho,  4» 
O.  a  A.  663,  lU  Fed.  S12.  In  the  last  three 
cases  cited  the  identical  question  presented 
by  the  answer  of  respondent  and  tiie  testi- 
mony offered  relative  to  the  good  faith  and 
power  of  petitioner  was  raised  In  the  same 
manner  as  m  the  case  at  bar,  and  in  each 
instance  it  waa  held  that  the  matters  thus 
presented  were  wholly  immaterial. 

It  Is  urged  that,  if  respondent  had  been 
permitted  to  prove  tbe  existence  of  a  high- 
way adjacent  to  the  route  upon  which  peti- 
tioner proposes  to  erect  Its  telegraph  line, 
and  also  prove  that  leave  to  erect  sucb  Hue 
through  certain  Incorporated  towns  through 
which  the  proposed  right  of  way  extends  had 
not  been  secured  from  the  municipal  authori- 
ties ot  such  towns,  flien  no  necessity  for  tak- 
ing the  lands  of  respondent  would  have  beoi 
established.  In  support  of  this  propodtloa 
we  are  referred  to  section  587,  1  Mills'  Ann. 
St.,  which  provides  that  telegraph  companies 
organized  under  the  laws  of  this  state  mo}' 
construct  thdr  line  along  and  upon  tiie  pub- 
lic roads;  and  section  S88,  which  Inhibits 
swdi  companies  from  constructing  their  lines 
upon  tbe  streets  (x  alleys  of  an  Incorporat- 
ed town  without  the  consent  of  the  corptnrate 
authorities.  The  legislature  has  vested  cor- 
pwations  of  the  character  of  petitioner  with 
discretion  In  locating  their  telegraph  lines. 
Ordinarily,  the  courts  cannot  exercise  super- 
vision with  respect  to  sucb  matters.  Tbe 
discretion  which  the  corporation  may  exer- 
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rise  in  determining  tbe  route  of  its  lines  can- 
not be  interfered  with  in  the  absence  of  a 
showing  of  bad  faith,  a  malicious  motive,  or 
that  the  taking  of  a  particular  tract  sought 
to  be  condemned  would  entail  a  great  loss, 
which  might  readily  be  avoided.  Railroad 
Ca  T.  Kip,  40  N.  Y.  540,  7  Am.  Rep.  385; 
Railway  Co.  v.  Hooper,  70  Cal.  404,  18  Pac 
590;  Railroad  Co.  v.  WUtse,  110  111.  449,  6 
N.  E.  49;  Railroad  Co.  v.  Dunbar,  100  111. 
110.  There  was  no  showing  of  this  character 
OQ  the  part  of  tbe  respondent.  True,  it  did 
Introduce  evidence  to  the  effect  that  the  erec- 
tion of  a  telegraph  line  along  Its  right  of  way 
would  cause  some  Inconvenience,  and  might 
possibly  increase  the  hazard  of  railroading, 
but  In  no  greater  degree  In  this  particular  in- 
stance than  other  railroads  must  suffer  from 
the  erection  of  tel^raph  lines  adjacent  to 
their  railroad  tracks,— a  condition  which  ex- 
ists almost  without  exception  along  every 
line  of  railroad  In  the  United  locates.  On  be- 
half of  respondent  it  is  contended  that,  in 
the  absence  of  leave  from  tbe  municipal  au- 
thorities of  the  towns  situate  along  tbe  pro- 
iKMed  right  of  way  to  erect  and  maintain  Its 
tine  through  such  towns,  and  through  which 
the  lands  sought  to  be  condemned  extend, 
petitioner  could  not  take  such  lands,  because 
the  proceedings  must  be  regarded  as  an  en- 
tirety. This  question  does  not  concern  re- 
spondent. If  petitioner  cannot  erect  its  line 
of  telegraph  through  the  towns  in  question, 
except  It  obtain  leave  to  do  so  from  tbe  cor- 
porate authorities,  and  falls  to  obtain  such 
leave,  respondent  is  not  injured.  Petitioner 
cannot  use  tbe  right  ot  way  situate  within 
the  corporate  limits  of  towns  except  for  the 
purposes  for  which  It  is  taken.  If  It  never 
utilizes  the  right  of  way  witbln  such  limits, 
respondent  cannot  complain.  Petitioner  might 
be  able  to  build  its  line  around  such  towns, 
but  that  certainly  can  make  no  difference 
to  respondent.  Railroad  .Co.  v.  Kimball,  01 
Cal.  90;  Railroad  Co.  v.  Dunbar,  supra. 

The  motion  to  dismiss  heretofore  noticed 
was  alao  based  upon  the  ground  that  tbe  peti- 
tion was  insufficient.  In  support  of  this  claim 
it  Is  urged:  (1)  It  does  not  appear  from  the 
Btatements  of  the  petition  that  tbe  telegraph 
line  of  petltloDer  Is  to  be  public;  and  (2) 
property  held  by  one  corporation  for  a  public 
use  cannot  be  taken  by  another  for  the  same 
purpose  and  use.  The  object  for  which  land 
is  taken  determhies  whether  or  not  the  use 
to  which  It  Is  to  be  subjected,  when  condemn- 
ed, Is  public.  Denver  R.  L.  &  C.  Co.  v.  Union 
Pac  R.  Co.  (C.  C.)  34  Fed.  386.  In  the  peti- 
tion It  is  alleged  that  petitioner  Is  a  corpora" 
tlon  organized  for  the  purpose  of  erecting  and 
maintaining  lines  of  magnetic  telegraph  In 
tbls  state.  The  law  of  the  state  provides 
that  companies  may  be  organized  for  the  pur- 
pose of  maintaining  tclogntph  lines.  Section 
587,  1  Mills'  Ann.  St.  The  business  which 
such  companies  are  aiithiTized  to  transact  is 
public  In  Its  nature.  Tbey  must  receive  and 
transmit  mcssases  from  other  companies  en- 


gaged in  the  same  business,  and  transmit  mes- 
sages tendered  by  any  i>er8on.  Sections  588, 
590.  Counsel  for  respondent  recognize  that 
property  held  for  a  public  use  Is  subject  to 
the  eminent  domain  power  of  the  state,  but 
contend  that  such  property  cannot  be  taken 
by  another  to  be  used  for  tbe  same  purpose 
for  which  it  Is  already  held.  The  case  made 
does  not  fall  within  the  exception  claimed. 
Proceedings  in  condemnatijn  may  be  main- 
tained by  a  telegraph  company  against  a 
railroad  corporation.  Laws  1885,  p.  358.  It 
appears  there  is  already  a  line  of  telegraph 
along  the  respondent's  right  of  way.  The 
evidence  discloses,  however,  that  the  propssed 
line  of  petitioner  will  neither  Interfere  with 
this  Hue  nor  with  the  operation  of  respondent's 
railroad.  There  la  ample  room  for  ail.  Xo 
property  of  respondent  will  be  taken  which 
is  already  devoted  to  or  needed  for  a  public 
use,  aud  It  is,  therefore,  not  In  a  position  to 
insist  that  pr.  perty  held  by  It  for  a  public 
use  will  be  taken  by  another  for  tbe  same  or 
a  different  use.  Tbe  mere  fact,  therefore,  that 
petitioner  seeks  to  condemn  a  right  of  way 
through  lands  belonging  to  a  railr.^ad  com- 
pany does  not  render  the  petition  insufficient. 
The  respondent  cannot  successfully  resist  the 
condemnati  n  of  such  right  of  way  unless  it 
appears  that  its  use  was  necessary  to  the 
maintenance  and  operation  of  Its  railroad  and 
the  lines  of  telegraph  already  erected  there- 
on, or  Is  needed  for  such  purpose.  That  prop- 
erty held  for  a  public  use  may  be  taken  un- 
der the  exercise'  of  the  right  of  eminent  do- 
main for  the  same  or  a  different  public  use, 
when  such  taking  does  n  .t  materially  Inter- 
fere with  the  uses  for  which  it  is  already  held, 
has  been  recognized  In  a  great  number  of 
caaes  In  which  this  subject  has  been  consid- 
ered. Mobile  &  O.  R.  Co.  T.  Postal  Tel.  Cable 
Co.,  130  Ala.  21,  24  South.  408;  Southern 
Pac.  R.  Co.  V.  Southern  California  R.  Co. 
(Cal.)  43  Pac.  G02;  Southwestern  Tel^aph 
&  Telephone  Co.  v.  Gulf,  C.  &  S.  F.  R.  Co. 
(Tex.  Civ.  App.)  52  S.  W.  100;  Postal  Tel. 
Cable  Oo.  of  Utah  v.  Oregon  Short  Line  R. 
Co.  (Utah)  05  Pac.  735;  Salt  Lake  City  v.  Salt 
Lake  City  Water  &  Electrical  Power  Co. 
(Utah)  07  Pac.  672;  Colorado  E.  R.  Co.  v. 
Union  Pac.  R.  Co.  (C.  C.)  41  Fed.  293. 

Tbe  final  question  to  be  considered  relates 
to  an  instruction  on  the  questlju  of  dam- 
ages. This  Instruction  Is  to  the  effect  that 
the  declarations  in  the  petition  covering  the 
manner  of  the  construction  of  the  telegraph 
line  were  binding  upon  tbe  petitioner,  and,  if 
right  of  way  was  granted,  the  construction  of 
the  line  must  be  in  accordance  with  sucb  dec- 
laraticn.  It  Is  said  this  instruction  Is  erro- 
neous, because,  according  to  the  statements 
in  the  petition,  it  was  only  sought  to  condemn 
an  easement.  Coimsel  for  respondent  contend 
that  under  the  eminent  domain  act  n^ithlng 
less  than  a  fee  can  be  taken,  aud  that  the 
damages  should  have  been  assessed  upon  the 
basis  that  the  title  taken  by  petitioner  was 
of  that  character.   Neither  of  these  reasjns 
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is  tenable.  The  statute  which  autfiortzea  tel- 
egraph companies  to  condemD  part  of  the  right 
of  way  belonging  to  a  railroad  company  (Laws 
1SS5,  supra)  must  be  construed  In  connection 
with  the  chapter  on  the  subject  of  emlneot 
domain.  While  It  Is  true  the  latter  seems  to 
recognize  that  the  title  taken  In  condemnation 
proceedings  Is  a  fe^  the  act  above  referred  to 
was  passed  subsequent  to  the  section  contain- 
ing this  provision,  and  therefore  must  control 
the  title  which  telegraph  companies  may  take 
by  eminent  domain  proceedings  In  the  right 
of  way  of  a  railroad  comiiany.  The  language 
of  the  act  clearly  Imports  that  an  easement 
Is  the  character  of  title  which  a  telegraph 
company  may  condemn  In  such  way,  for  It 
expressly  provides  that  the  line  shall  be  so 
constructed  and  maintained  as  not  to  obstruct 
or  hinder  the  hsual  operation  of  the  railroad 
along  the  right  of  way  on  which  the  line  Is 
constructed.  The  spaces  over  which  the  wires 
are  strung  from  pole  to  pole  are  not  taken 
by  peUtlooer.  The  language  of  the  petition 
relative  to  the  use  to  which  the  right  of  way 
Is  to  be  subjected,  and  the  manner  In  which 
the  telegra^  line  is  to  be  constructed  and 
maintained,  as  well  as  the  act  of  1885,  supra, 
recognize  that  an  easement  only  Is  claimed 
and  can  be  taken,  and  that  the  respondent  still 
has  the  right  to  use  its  right  of  way  for  rail- 
road purposes,  except  so  far  as  the  poles  erect- 
ed may  Interfere  with  that  use,  subject,  how- 
ever, to  the  right  of  petitioner  to  enter  for  the 
purpose  of  erecting  and  repairing  its  line. 
Under  statutes  similar  to  our  own  (Laws  1885, 
supra)  It  has  been  decided  In  other  states 
that  the  title  acquired  by  a  telegraph  com- 
pany by  condemnation  proceedings  In  the 
right  of  way  of  a  railroad  company  Is  merely 
an  easement  St.  Louis  &  C.  R.  Go.  v.  Postal 
Td.  Co.,  173  III.  508,  51  N.  E.  382;  Mobile 
&  O.  B.  Co.  V.  Postal  Tel:  Cable  Co.,  76  Miss. 
731,  26  South.  370,  46  L.  R.  A.  228. 

The  Judgment  of  the  district  court  la  affirm- 
ed. Affirmed. . 

On  Petition  for  Rehearing. 

(July  6, 1902.) 

PER  CURIAM.  Complaint  Is  made  that 
no  decision  was  rendered  on  the  alleged  errors 
of  the  commissioners  in  receiving  testimony 
on  behalf  of  petitioner  as  to  the  value  of  the 
lands  taken  for  agricultural  purposes,  and  re- 
jecting that  offered  on  behalf  of  respondoit  as 
to  their  value  for  railroad  purposes.  In  the 
brief  of  coons^  for  respondent  reference  Is 
made  to  these  matters,  but  no  argument  what- 
ever was  offered  for  the  purpose  of  showing 
wherein  the  reception  and  rejection  of  such 
testimony  was  erroneous,  and  for  that  reason 
they  were  not  referred  to  in  the  opinion.  The 
only  argument  on  the  subject  of  damage  was 
limited  to  a  discussion  of  the  instruction 
which  it  was  said  advised  the  commissioners 
that  the  tiUe  to  the  right  of  way  sought  to 
be  condemned  was  only  an  easement.  In  the 
answer  filed  by  respondent  It  was  stated  that 


Hkc  land  sought  to  be  takoi  was  a  part  and 
parcel  of  a  right  of  way  granted  by  the  gov- 
ernment to  the  predecessors  of  respondent,  on 
condition  that  a  contlnuoas  railroad  and  tele- 
graph line  should  be  constructed  and  main- 
tained along  and  on  such  land.  Wherein  the 
source  of  title,  or  the  purpose  for  which  the 
right  of  way  was  granted  by  the  general  gov- 
ernment, were  material,  was  not  argued  by 
counsel,  and  therefore  no  opinion  was  ex- 
pressed on  the  question  or  questions  thus 
sought  to  be  raised  by  the  answer.  We  are 
now  asked  to  grant  a  rehearing,  so  ttiat  sucb 
questions  may  be  discussed  and  determined. 
This  must  be  refused,  because  a  proposition 
not  advanced  at  the  original  hearing  of  a 
cause  will  not  be  considered  on  rehearing. 
Morgan  v.  King,  27  Colo.  539,  63  Pac.  418. 
If  new  questions  could  be  urged  after  decl' 
slon  rendered,  there  would  be  no  end  to  a 
case  brought  here  on  appeal  or  oror. 
Petition  for  rehearing  denied. 


(SO  Colo.  »4> 

DENVER  POWER  &  IRRIGATION  CO.  T. 
DENVER  ft  B.  G.  B.  CO.  et  aL 

(Supreme  Court  of  Olorado.    April  T,  IMS.) 

WATER  RESERVOIR— EMINENT  DOMAIN— PRO- 
CEEDINGS—OBJECTIONS —  RAILROAD  RIGHT 
OF  WAY— TITLE- INTERVENTION  — CHANGB 
OF  ISSUES— BVIDBNCE— JUDGMENT— APFEIAL. 

1.  Under  Const,  art.  2,  §  14,  providing  that 
private  property  shall  not  be  taken  for  private 
use  for  reservoirs  except  for  a^icultural,  min- 
ing, milling,  domestic,  or  sanitary  purposes, 
and  Mills'  Ann.  St.  I  1716,  containing  similar 
provisiona,  a  corporation  organized  to  procure 
and  maintain  a  reservoir  for  the  storage  and 
use  of  water  for  power,  irrigation,  miniug,  mill- 
ing, manufacturing,  and  other  beneficial  tues 
and  purposes  may  condemn  land  for  such  res- 
ervoir. 

2.  In  a  proceeding  by  a  water  power  and  ir- 
rigation company  to  condemn  laud  for  a  reser- 
voir, a  private  owner  cannot  object  that  the 
Bite  is  within  the  limits  of  a  forest  reserve  oC 
the  United  States,  and  that  govmuuent  con- 
sent has  not  been  obtained. 

3.  Under  Const,  art.  15,  I  &  providiug  that 
the  right  of  eminent  domain  suall  never  be  so 
construed  as  to  prevent  the  general  assembly 
from  taking  the  property  and  franchises  of  in- 
corporated companies  for  public  use,  the  same 
as  the  property  of  iDdivianais,  the  appropria- 
tion of  land  for  a  reservoir,  which  has  beeo 
previously  apprtmriated  for  a  railroad  right  of 
way,  so  88  to  defeat  its  use  as  a  railroad,  is 
not  authorized,  except  where  a  public  exigency 
requires  that  it  be  so  taken. 

4.  The  fact  that  a  certain  site  over  which  a 
railroad  company  has  a  right  of  way  is  the 
only  one  at  which  a  water  eorapany  can  con- 
stract  a  reservoir  for  the  prosecution  of  its 
business,  no  public  necessity  for  the  reservoir 
being  shown,  does  not  authorize  the  condemna- 
tion of  Buch  right  of  way  for  the  reservoir. 

5.  Where,  in  a  proceeding  to  condemn  land 
for  a  reservoir,  the  petition  alleges  that  a  cer- 
tain railroad  company  owns  a  right  of  way 
over  the  land,  and  that  others  claim  an  inter- 
eet  therein,  which  the  petitioner  aBks  to  have 
condemned,  the  petitioner  cannot  afterwards  in 
the  proceedings  assert  that  such  parties  have 
no  intei-est,  nnd  change  the  proceeding  to  one 
to  tiT'  title. 

6.  In  a  proceeding  instituted  by  a  water  pow- 
er company  to  condemn  a  railroad  right  of  way 
for  a  reservoir,  the  people,  through  the  attw- 
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nejr  ccneral,  bare  uo  right  to  ioteiTene  to 
tCTmiDe  whether  the  railroad  compaoT  hu  for* 
feited  Its  fraucbise  and  right  to  inch  riyht  of 
wmj. 

7.  Where  the  undisputed  eTidence  shows  that 
«  railroad  compaDy  claiming  a  right  of  wajr 
vwer  certain  land  constructed  a  grade  thereon, 
and  that  nothing  further  was  done  thereto  by 
inch  company  or  iti  Bucceasora,  except  1? 
years  thereafter  to  lay  rails  and  ties  th««on. 
a  finding,  20  years  after,  that  a  soccessor  of 
such  company  had  constructed  thereon  and  had 
in  <q>eration  a  line  of  railroad,  is  not  justified. 

&  Whtfe  land  which  la  not  needed  or  used 
for  imllroad  purposes  has  been  appropriated  for 
a  railroad  right  of  way,  such  appropriation  will 
not  prevent  the  condemnation  of  auch  land  for 
anotner  public  nse. 

9.  Where,  in  procee^gs  to  condemn  land 
for  a  reaerroir,  judgment  le  entered  on  the 
pleadings  and  evidence  refusing  to  appoint  com- 
misBioners,  such  Judgment  Is  final,  and  may  be 
reviewed  on  writ  of  error. 

Error  to  district  court,  Donglas  county. 

Action  by  the  Denver  Power  &  Irrigation 
Company  against  the  Denver  &  Bio  Grande 
Railroad  Company  and  others.  From  a  Judg- 
ment for  defendants  ^aintlfl  brings  cmv. 
Berened. 

Plaintiff  in  oror.  aa  petitioner,  commenced 
an  action  In  the  district  comt  to  condemn  a 
Ideee  of  IftDd  tm  »  resorolr  site-  To  ttils 
proceeding  defendants  In  mor  yrvte  made  re* 
SptndeBta.  On  tti  trial  of  the  tenas  made 
by  Um  pleadinga,  the  conrt  rendered  Judg- 
ment  denying  the  right  of  petitioner  to  con- 
demn the  Koemlses  songbt  to  be  taken.  From 
this  Judgment,  petlttoner  brings  the  case  bere 
for  rev  tew  on  error.  Since  the  case  was 
brousht  liere^  tbe  people  tbrougb  the  attor- 
ney  general,  hare  flied  a  petition  In  Inter- 
Tentlon,  and  ask  to  Intervene,  which  petition 
certain,  of  tths  respondents  more  to  strike 
from  the  fllee.  These  same  respondents  also 
more  to  dismiss  the  writ  of  error.  Tbe  neces- 
sary fftcts  and  8tat«Dents  In  the  pleadings 
fot-  an  anderBtandlng  ot  tbe  questions  dls- 
CDSsed  and  determined  appear  In  the  opinion. 
For  convenience,  when  named,  the  petitioner 
will  be  refared  to  as  tbe  "Power  Company," 
and  the  respondents  the  Denver  &  Rio 
Grande  Railroad  Company  as  the  "Bio 
Grande  Company,"  tbe  Denver,  Leedville  & 
Gunnison  Railway  Company  as  tbe  "Lead- 
TlUe  Company,"  the  Denver,  Cripple  Creek  & 
Southwestern  Railroad  Company  as  the  "Crip* 
pie  Creek  Company,"  and  tbe  Colorado  St 
Sontbem  Railway  Company  as  the  "Colorado 
Southern."  The  only  respondents  appearing 
here  are  the  Leadvllle,  Cripple  Greek,  and 
Colorado  Southern  Companies. 

Teller  ft  Dorsey  and  Norman  M,  Campbell, 
for  plaintiff  In  error.  Dines  ft  Whltted*  for 
dtfendants  In  error. 

OABBBRT,  J.  <after  stating  the  facts). 
Counsel  for  respondents  present  two  proposl- 
tions  which  go  directly  to  tbe  aothority  of 
petitioner  to  condemn  tbe  lands  In  question, 
and  we  shall,  therefore,  consider  these  mat- 
fa  See  BoiUMBt  Domala,  voL  11,  OMt  »*.  I  m. 


ters  first  The  power  of  the  petitioner  to  con- 
demn Is  chsUenged  upon  the  ground  that  un- 
der tbe  constitution  of  tbe  state  it  cannot 
take  lands  for  a  reservoir  ^te  for  aU  the  pur^ 
poses  mentioned  In  Its  artl^ea  of  buxffpora* 
tlcMi,  and  the  Jtrfnder  of  uoopermlsslble  pnr- 
poses  with  those  which  are  permissible  do- 
prives  petllAoner  (tf  tbe  right  to  condemn  tor 
any.  Section  14,  art  2.  of  the  constitution, 
provides:  "That  private  property  shall  not 
be  taken  for  private  nse  *  *  *  except  tor 
reservidrs  *  *  *  for  agricultural,  mining, 
milling,  domestic  or  sanitary  purposes." 
The  articles  of  Incorporation  ot  petitioner  re- 
cite tbat  Its  otajeebi  and  purposes  are  "to  vn- 
cure  •  •  •  reservoirs  •  •  •  for  the 
storage  and  ose  of  water  for  powo*,  Irriga- 
tion, mining,  milling,  mannfaeturing,  and  otb- 
er  benefldal  uses  and  purposes.**  According 
to  tbe  petition,  petitioner  seeks  to  eondamn 
for  the  purposes  mentioned  in  Its  artldes  at 
incorporation,  and  It  Is  therefora  urged  tbat 
petltkHur  Is  seeking  to  utUlae  tbe-proposHl 
xeswobr  rite  for  **poww,"  *inainifkctnring," 
and  "other  beneflelal  uses  and  purposes," 
which,  it  Is  said,  are  not  uses  recognized  by 
the  constttntion  for  which  a  reservoir  site 
may  be  condemned.  This  view  Is  not  tenable. 
The  constltntleD  does  provide  that  a  reservoir 
site  may  be  taken  for  milUng  purposes,  and 
tbe  term  "mflUng,"  as  emi^ed  in  tbe  caa^ 
stltntion,  la  synwymous  with  "manufactuF* 
ing."  Idmbora  t.  Bell,  18  Oolo.  846^  83  Fae. 
989.  20  L.  B.  A.  241.  Tbe  word  "power,"  as 
used  in  the  articles  of  lnoi»iKnatIon  and 
tion,  clearly  means  a  mannfactared  prodoctr- 
the  produce  of  a  manufacturing  estabUsb- 
ment  No  use  la  suggested  which,  under 
"other  benefldal  uses  and  purposes,**  would 
not  directly  or  indirectly  be  associated  or  con- 
nected with  one  or  more  of  the  uses  for  which 
a  rcsovolr  site  may  be  taken,  according  to 
the  expresa  terms  of  tte  pro^alona  of  tbe 
conatltutfon  under  consideration.  We  con- 
clude, thoreforeh  that  no  purposes  are  dalmed 
dlffoent  from  tliose  embraced  wlltain  tbe  pnn 
visions  of  tbe  constitution.  If  the  purposea 
therein  mentioned  bad  been  epedfled  In  the 
articles  .of  Incorporation,  and  nothing  man. 

'nxe  next  point  urged  against  the  author- 
ity of  petitioner  to  condemn  is  based  upon  the 
ground  that  tiie  reservcdr  site  Is  within  the 
limits  of  a  forest  resore  of  tbe  United  Statea, 
and  it  Is  therefore  urged  that  In  tbe  absence 
ta  B  showing  petlttoner  of  a  compliance 
with  tbe  law  relative  to  ttie  location  of  res- 
ervoir sites  on  sucb  res^es*  it  cannot  take 
the  lands  in  qneition.  This  proposition  Is  not 
unlike  the  <Hie  raised  In  Union  Pac  B.  Oo.  t. 
Colorado  Posbd  Td.  Cable  Co..  69  Pac.  681. 
where  It  was  urged  that  tbe  telegraph  com- 
pany conid  not  condemn  a  right  oC  way  over 
hinds  extending  through  Incorporated  towns 
in  tbe  absence  of  a  showing  that  It  had  ol^ 
talned  leave  frtmi  the  municipal  authorltiea 
to  erect  Its  line  alwig  the  streets  and  alleys 
ef  sucb  towns.  It  was  decided  titat  tiie 
question  was  one  which  did  not  concern  the 
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railroad  compaDy.  The  fact  tbat  petitioner 
may  not  bare  leave  from  the  gorernment  to 
maintain  a  reeerrolr  site  upon  a  forest  re- 
serve, If  Bucb  leave  Is  necessary,  or  has  not 
complied  wltli  tbe  law  In  this  respect,  U  such 
is  tlie  case,  may  affect  tbe  ability  of  peti- 
tioner to  enjoy  the  lands  sought  to  be  con- 
demned, but  does  not  affect  its  power  to 
condemn  snch  lands  as  against  the  respond- 
ents. They  cannot  raise  a  questloo  which 
does  not  concern  them,  or  which  rests  solely 
between  the  i>etitIoner  and  the  government. 
A  further  ground  la  also  urged  on  behalf  of 
respondaitB  against  the  authority  of  peti- 
tioner to  exercise  the  right  of  eminent  do- 
main, -wblch  will  be  noticed  later. 
.  We  shall  now  consider  the  propositions 
urged  on  behalf  of  counsel  for  petitioner  la 
supp'^rt  of  their  contention  that  the  judgment 
of  the  court  below  should  be  reversed.  The 
trial  court  determined  that  property  held  for 
a  public  me  could  not  be  taken,  under  the 
exei'Cise  of  tbe  power  of  eminent  domain, 
when  such  taking  entirely  prevented  Its  use 
for  tbe  public  purposes  to  which  It  was  de- 
voted. This  concluskm.  It  Is  claimed,  Is  er- 
roneous, for  the  reason,  as  we  understand  the 
argument  of  comisel,  that  corporate  property 
devoted  to  a  public  use  Is  subject  to  con- 
deninAtlm  the  same  as  private  property  of 
individuals,  and  may  be  taken  for  a  differ- 
ent public  use,  even  though  such  taking 
would  raider  It  Impossible  for  the  party  from 
wbom  taken  to  In  any  mannw  utilize  It  for 
the  punpoee  to  which  It  was  devoted,  pro- 
vided the  requisite  degree  of  necessity  for  tbe 
second  taklug  be  shown  to  exist,  or  where 
the  party  from  whom  taken  can  secure  other 
property  equally  available^  In  support  of 
this  proposition  we  are  referred  to  section  8, 
art.  15,  of  the  constltntlou,  which  provides: 
"The  right  of  eminent  domain  shall  never 
be  abridged  nor  so  constraed  as  to  prev«)t 
the  general  assembly  from  taking  tbe  prop- 
erty and  franchises  of  incorporated  com- 
panies and  subjecting  them  to  public  use  the 
same  as  the  prop»ty  of  Indlvldoals."  It  is 
annecesBary  to  attempt  an  analysis  of  this 
constltutlnnal  provision, — whether  or  not  It  Is 
self-executing,  or  the  legislature  has  provid- 
ed laws  by  which  Its  provisions  may  be  en- 
forced,—further  than  to  say  that  neither  the 
constitutional  provision  referred  to  nor  any 
statute  to  which  our  attention  has  been  di- 
rected changes  or  modifies  the  general  rule 
that  property  already  devoted  to  a  public 
use  cannot  be  taken  for  another  In  aucb  man- 
ner or  to  such  an  extent  that  the  use  to 
which  It  Is  devoted  will  be  wholly  defeated 
or  sup^seded,  unless  the  power  to  so  take 
be  granted  expressly  or  by  necessary  impli- 
cation (Cincinnati,  8.  &  C.  R.  Co.  v.  Village 
of  Belle  Centre,  47  Am.  &  Eng.  R.  Cas.  72; 
Id.,  48  Ohio  St.  273,  27  N.  E.  4G4:  City  of 
Seymour  v.  Jeffersonvllle,  M.  &  I.  R.  Co., 
t2G  Ind.  46G,  26  N.  E.  188;  Lake  Erie  &  W. 
R.  Co.  V.  Board  of  Commissioners  [C.  C]  57 
Fed.  94S;  Little  Miami,  C.  ft  X.  B.  Co.  r. 


City  of  Dayton,  23  Ohio  St  510),  except  It 
may  be  In  cases  where  a  public  exigency  re- 
quires that  It  be  takm.  If  the  property 
sought  to  be  condemned  Is  already  devoted 
to  railroad  purposes,  then  the  facts  which  we 
consider  as  established  by  the  record,  or  as 
claimed  to  exist  by  counsel,  do  not  authorize 
tbe  petitioner  to  take  the  property  of  the  re- 
spondents. As  we  understand  the  record,  the 
property  to  be  condemned  Is  claimed  as  a 
right  of  way  for  railroad  purposes  by  the 
Colorado  Southern  and  lUo  Grande  Compa- 
nies, or  at  least  wholly  Includes  lands  whlcb 
these  companies  claim  for  such  purposes; 
and  that  It  Is  the  intention  of  petitioner  to 
utilize  those  lands  by  the  construction  and 
maintenance  of  a  dam  and  reservoir,  which 
win  submerge  them  for  a  distance  of  seven 
or  eight  miles.  It  is  claimed  that  the  rail- 
road companies  can  build  a  line  of  raUroad 
around  the  proposed  reservoir  site  at  some 
additional  cost,  which  will  be  equally  as  good 
as  one  constructed  over  their  present  rights 
of  way;  tbat  the  necessity  of  the  reservoir 
company  to  such  site  is  absolute,  because  It 
must  take  the  bed  of  the  stream  or  abandon 
its  ent«*priBe.  Conceding  that  petitioner  has 
the  right  under  the  laws  of  the  state,  to 
ordinarily  exercise  the  right  of  eminent  do- 
main In  acquiring  property  held  for  railroad 
porposes,  no  statute  Is  pointed  oat  which 
would  authorize  It  to  take  such  property  to 
an  extent  which  would  totally  deprive  the 
railroad  compnnles  of  Its  use.  No  public- 
exigency  is  shown  to  exist  of  a  character 
which  demands  the  location  of  a  reservoir 
Bite  at  the  point  selected  by  petitioner.  It 
may  be  true  that  the  site  thus  sdected  Is 
convenient  or  it  may  even  be  true  that  It 
is  the  only  available  one  on  the  stream;  but 
that  Is  a  matter  which  affects  the  rights  of 
petitioner,  and  not  the  public.  It  is  not 
claimed  that.  In  order  to  serve  the  needs  of 
any  community,  It  Is  necessary  that  the 
reservoir  site  be  located  at  this  particular 
point,  or  In  fact  at  any.  While  it  may  be 
true  that  the  enterprise  of  petitioner  Is  pub- 
lic in  its  nature,  tbe  public  necessity  which 
must  be  shown  to  exist  before  It  can  entirely 
deprive  respondents  of  their  lands  Is  the 
necessity  of  the  public  to  be  in  some  manner 
served  by  the  projected  enterprise,  and  not 
the  necessities  of  tbe  projector.  In  order  to 
make  such  enterprise  a  success.  So  far  as 
tbe  authority  to  exercise  tbe  right  of  eminent 
domain  for  public  uses  is  concerned,  It  Is 
based  upon  the  theory  tbat  the  property 
granted  the  subject  Is  upon  the  condltloa 
that  It  may  be  retaken  to  serve  the  necessi- 
ties of  the  sovereign  power  (Mills,  Em.  Dom. 
SI;  U.  S.  v.  Jones.  109  U.  S.  613,  3  Sup.  Ct. 
346,  27  L.  Ed.  1015).  and  to  this  end  agoicles 
created  by  the  state,  the  purpose  ot  whlcb 
is  to  serve  the  public,  may  exercise  this 
right  Where,  however,  land  is  already  de- 
voted to  a  public  use,  It  would  be  wholly 
unreasonable  to  permit  It  to  be  taken  fur 
another  public  use  -whleb  would  nullify  and 
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defeat  tlie  one  to  whlcli  it  Is  already  devoted, 
except  In  mses  where  tlie  orerwh^mlng  ne- 
cesaltieH  of  the  public  were  such  that,  in 
order  to  serve  their  needs,  or  supply  their 
necessities,  the  talcing  of  su^  pcagerty  be- 
came necessary.  Unless  so  limited,  no  mle 
governing  the  rights  of  those  engaged  in  con- 
ducting a  business  for  the  benefit  of  the 
public  could  be  fwmulated  which  would  af- 
ford tbem  protection  against  others  desiring 
to  also  «igage  In  tiie  transaction  of  a  public 
busteiess.  While  corpivatlons  engaged  la 
business  of  a  nature  which  requires  them  to 
serve  the  public  are  said  to  be  public  cor- 
poratloDS,  they  are,  In  fact,  but  private  en- 
terprises, inaugurated  tot  the  benefit  of  their 
Ktockbolders;  and  If  «ie  sudi  corporation 
may  take  the  property  of  another  bo  as  to 
d^irlve  the  latter  of  the  use  to  which  It  is 
devoted,  except  public  necessity  demands 
such  taking,  there  would  be  no  reasonable 
limit  to  the  conditions  under  which  the  pow- 
er of  emiueut  domain  might  be  exercised. 
Wltiiout  the  limitation  suggested,  the  most 
absurd  results  could  follow.  The  second 
might  take  from  the  first,  others  take  from 
*he  latter,  and  the  first  turn  about  and  re- 
take, and  thus  the  process  go  on  ad  In- 
finitum. Lake  Erie  &  W.  B.  Co.  v.  Board 
of  Commissioners,  supra.  The  taking  of 
property  already  devoted  to  a  public  use  to 
an  extent  which  wholly  defeats  such  use, 
for  another  public  use,  cannot  be  justified 
when  It  would  merely  result  In  a  change  of 
ownership,  without  In  any  manner  tending  to 
meet  or  serve  the  exigencies  of  public  needs, 
or  where  the  change  of  ownership  would  be- 
come a  mere  matter  of  private  concern.  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Chicago  &  E.  R. 
Co.,  112  111.  589.  In  the  circumstances  of 
this  case  neither  comparative  convenience, 
benefite,  nor  cost  to  the  respective  parties  can 
be  taken  into  (onsideratlon. 

The  next  point  urged  Is  that  the  Colorado 
iJoathern  has  do  Interest  In  the  property  In 
dispute  as  a  right  of  way  for  railroad  pur- 
poses. In  support  of  this  contention  two 
propositions  are  urged:  (1)  That  parallel 
and  competing  lines  of  railroad  cannot  be 
consolidated  under  the  constitution  and  laws 
of  this  state;  and  (2)  that  neither  the  Colo- 
rado Southern  nor  Its  grantors  have  complied 
with  the  law  of  the  United  States  relative 
to  the  steps  which  must  be  taken  In  order  to 
hold  a  right  of  way  for  railroad  purposes  ob- 
tained from  the  general  government,  and  that 
a  failure  on  the  part  of  the  grantors  of  the 
Colorado  Southern  to  comply  with  the  law  of 
the  state  with  respect  to  the  construction  of 
railroads  by  corporations  organized  under  the 
laws  of  this  state  resulted  in  a  dissolution  of 
their  corporate  existence  before  the  Colorado 
Southern  purchased  such  right  of  way  from 
those  companies.  We  do  not  deem  It  neces- 
sary to  state  the  facts  upon  which  these 
claims  are  based.  It  Is  averred  in  the  peti- 
tion that  the  Rio  Orande  Company  owns  a 
right  of  way  through  the  lands  which  It  is 


intended  to  include  In  the  rpserroir  site,  and 
that  the  Leadvilie.  Cripple  Creek,  and  Colo- 
rado 8outh«m  Companies  each  claim  an  in-  ^ 
terest  In  the  property  sought  to  be  ccmdemn- 
ed,  the  nature  and  extent  of  which  Is  un- 
known. These  several  parties  are  made  re- 
spondents. The  prayer  is  to  the  eCCect  tliat 
the  right  and  Interest  of  the  several  respond- 
ents be  assesBed  according  to  the  statute;  toe 
a  decree  ihat  petitions  bave  the  right  to  ap- 
propriate and  occupy  the  premises  for  a  reser- 
voir tAte;  and  that  the  compensation  of  re- 
spondents and  each  of  them  be  fixed,  when 
ascoinlned.  One  whose  rights  are  not  Injuri- 
ously affected  cannot  complain  that  a  corpora- 
tion has  acted  In  excess  of  its  powers,  or 
without  warrant  of  law.  Thomp.  Gtwp.  { 
0030;  Tayl.  Priv.  Corp.  (3d  Ed.)  $  2Sl;  Rail- 
road Co.  T.  EUerman,  lOS  U.  B.  166,  26  L.  Ed. 
1015;  New  England  R.  Co.  r.  Central  B.  A 
E.  (X.  8  A.in.  &  Eng.  R.  B.  Gas.  (N.  8.)  261. 
The  ultimate  object  of  this  action,  so  far  as 
petitioner  is  concerned.  Is  to  acquire  the  title 
of  respondents  In  the  right  or  rights  of  way 
through  the  reservoir  site.  Petitioner  has  no 
Interest  in  these  premises.  In  compliance 
■with  the  statute,  it  has  made  all  claimants  to 
any  Interest  tn  them  parties  respondent  In 
order  that  they  may  have  an  opportunity  to 
Mablish  the  damages  which  they  will  sustain 
by  taking  the  land  Ih  question.  It  Is  wholly 
immaterial  to  petitioner  what  the  re^ectlve 
Interests  of  these  parties  may  be.  If  the  law 
under  which  these  rights  wwe  acquired  by 
the  respondents  has  been  violated,  or  not 
complied  with,  certainly  no  rights  of  peti- 
tioner have  thereby  been  Invaded,  because 
at  no  time  has  It  had  any  Interest  to  be  af- 
fected. It  cannot  assume  the  Inconsistent 
positions  of  conceding,  by  commencing  ah  ac- 
tion to  condemn,  that  It  has  no  interest  In 
the  premises  In  dispute,  and  then,  after  bring- 
ing In  the  parties  whom  It  says  do  own  or 
claim  to  own  some  interest,  assert  that  they 
have  none.  Its  right  to  condemn  depends 
primarily  upon  the  fact  that  the  land  thus 
sought  to  be  taken  belongs  to  another.  Rail- 
way Co.  V.  Croman,  16  Colo.  381,  27  Pac. 
256.  It  must  pay  for  the  land  taken.  As  to 
which  respondent  may  be  the  owner  of  such 
land,  the  petitions  has  no  interest,  fur- 
ther than  to  bring  before  the  court  thos^ 
claiming  an  Interest.  If  any  dispute  exists 
between  these  parties  as  to  which  may  be  the 
owner,  that  is  a  matter  which  they  must 
settle  between  themselves.  W^hen  the  dam- 
ages are  assessed  for  taking  the  disputed 
premises,  if  the  case  reaches  that  stage,  the 
amount  which  must  be  paid  on  this  account 
can  be  turned  into  the  registry  -of  the  court 
by  the  petitioner,  and  the  parties  who  claim 
to  be  entitled  to  It  can  have  that  matter  ad- 
judicated. Petitioner  cannot  convert  the  ac- 
tion Into  one  to  quiet  title  or  forfeit  cor- 
porate or  property  rights.  So  far  as  it  Is 
concerned,  it  must  remain  an  action  to  con- 
demn, and  no  issue  can  be  Injected  Into  the 
case  1^  It  which  will  change  its  charactei 
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In  tlili  req^eet.  BAfhraj  Ool  t.  Croman,  sn- 
pn.  Many  authoritie*  are  cited  hj  connBel 
In  support  of  the  propositions  just  considered, 
tmt  titer  are  not  In  point.  They  were  cases 
tnroneht  either  dlrectlj  for  the  purpose  of 
testing  anch  questions,  or  to  forfeit  coipOTate 
Ti^ts,  or  where  the  anthoilty  of  a  corpora- 
tion seeing  to  exercise  the  pow«  (tf  eminent 
domain  was  challenged. 

In  this  connection  we  shall  dispose  of  the 
petition  of  interrentton.  Since  the  canse 
was  brought  here,  the  people,  through  the 
attorney  general,  have  filed  a  petition,  end 
ask  to  be  permitted  to  Interrene.  In  this 
petition  facts  are  alleged  from  which  it  Is 
claimed  the  conclusion  can  be  deduced  that 
the  railroad  companies  have  no  Interest  In 
the  premises  embraced  In  the  proposed  re- 
aerrolr  site.  The  evident  pnrpcee  and  ob- 
ject of  the  intervention  Is  to  forf^t  .tbe  cor- 
porate rights  and  franchises  «f  the  respond- 
ent railroad  companies  In  the  premises  sought 
to  be  tak&i.  The  I^eadTlIle,  Cripple  Creek, 
and  Colorado  Southern  Companies  move  to 
strike  this  petition  from  the  flies.  We  are 
cited  to  decisions  of  this  court  where  parties 
have  been  permitted  to  Interr^ie  In  condem- 
nation proceedings.  In  those  cases  the  In- 
tervraers  were  Interested  In  the  subject-mat- 
ter of  controTersy.  No  such  Int^est  Is  ex- 
hibited by  the  people  In  this  Instance.  Tbey 
have  DO  claim  wbatever  to  any  part  of  the 
premises  sought  to  be  condemned,  and  are 
entitled  to  no  damages  which  may  be  award- 
ed. It  is  only  parties  who  have  an  Interest 
In  the  snbject-metter  of  dispute  between  liti- 
gants who  are  entitled  to  Intervene.  Aside 
from  these  considerations,  an  Intervention 
cannot  be  permitted  when  the  result  would 
be  to  change  the  entire  character  of  the  ac- 
tion,—as  In  this  Instance^  from  proceedings 
In  condemnation  to  that  of  quo  warranto. 
Cases  are  cited  from  this  and  other  courts 
where  language  has  been  employed  to  the 
effect  that  the  sovereignty  conferring  a  fran- 
chise may  at  any  time  and  in  Its  own  ap- 
pointed way  and  form  Inquire  Into  the  man- 
ner In  which  the  franchise  granted  Is  used. 
Those  cases,  however,  were  where  the  court 
bad  under  consideration  the  method  provided 
for  direct  proceedings  in  quo  warranfc>,  and 
have  no  application  whatever  to  the  case 
at  bar,  In  view  of  the  fact  that  It  is  a  con- 
demnation proceeding  pure  and  simple,  and 
cannot  be  converted  into  one  of  an  entirely 
dlCTerent  character  and  nature,  which  would 
eliminate  that  feature  as  between  petitioner 
and  either  of  the  respondents. 

At  the  oral  argument  It  was  snggested  that 
the  Colorado  Southern  conld  not  successfully 
object  CO  thfe  condemnation  of  the  right  of 
way  In  question,  tor  the  reason  that  It  has 
never  been  used  for  railroad  purposes.  The 
trial  Judge  found  that  at  the  time  the  peti- 
tion In  condemnation  was  filed  the  Colorado 
Southern  "was  In  possession  of  the  premises 
sought  to  be  taken,  and  had  constructed 
thcreoo,  and  bad  In  opoatlon,  a  line  of  ratl> 


road,"  and  concluded  *ibe  lands  so  occupied 
and  used  were  by  socb  occopatlon  and  use  de- 
voted to  public  purposes."  ThU  flndins  and 
ccmduslon  are  not  nipported  bf  ttaa  erldenecv 
in  the  circumstances  of  this  casfli.  It  appean 
from  the  pleadings  and  evidence  and  the 
claims  of  the  respective  parties  that  the  pred- 
ecessor In  Interest  of  the  Rio  Grande  Com- 
pany made  clalm  to  tbls  right  of  way  about 
1883,  and  subsequently  constmcted  a  railroad 
grade  thereon.  According  to  the  answer  of 
the  respondents  the  Leadvllle,  Cripple  Creek, 
and  Colorado  Southern  Companies,  the  Lead- 
vllle Company,  about  1889,  made  claim  to  the 
same  right  of  way;  that  by  virtue  of  an  act 
of  congress  passed  In  1896  the  Cripple  Creek 
Company  claims  to  have  acquired  this  right  of 
way,  or  an  Interest  therein;  and  that  the  C<^ 
rado  8outha-n,  oiganized  in  1S9S,  purchased 
from  the  Leadvllle  and  Cripple  Creek  Compa- 
nies their  rights  therein.  Neither  of  the  rail- 
roads, except  the  predeceascNr  of  the  Bio- 
Grande  Company,  ever  did  any  work  In  the 
way  of  gtadlng  or  constructing  a  road  on  this 
right  of  way  until  in  September,  1899,  at  whlcb 
time  the  Colorado  Southern  did  lay  rails  and 
ties  substantially  or  partially  on  the  old  grade 
belonging  to  tbe  Bio  Grande  Company,  and 
tbrougb  the  lands  embraced  tat  the  reservoir 
site.  The  petition  in  condemnatlwi  was  filed 
In  November,  1899,  It  does  not  appear  tliat 
the  Colorado  Southern  at  this  time  was  using 
the  line  constructed,  or  ever  Intended  to  use 
It,  for  railroad  purposes.  No  claim  Is  made 
that  trains  were  run  oy&  such  road  fcr  the 
purposes  of  traffic,  or  that  It  Is  tbe  Intention 
of  the  company  to  utilize  this  track  for  aucb 
purposes,  or  to  extend  Its  line  of  road  beyond 
tbe  point  reached  about  the  time  these 
demnatlon  proceedings  were  Instituted  and 
heard  below.  In  short,  so  far  as  advised 
from  the  present  record,  the  laying  of  tbe 
rails  and  ties  \xpaa  the  right  of  way  througlk 
the  reservoir  site  appears  to  have  been  for 
the  one  purpose  of  merely  showing  tbe  ex- 
istence of  a  railroad  at  tbls  point  by  putting 
In  place  tbe  materials  from  which  a  railroad 
is  usually  constructed.  We  have  said  that 
property  already  devoted  to  a  public  use  can- 
not be  taken  under  the  exercise  of  tbe  power 
of  eminent  domain  to  an  ertent  which  will 
wholly  defeat  or  supersede  that  use;  but 
land  which  Is  not  employed  In  or  needed  for 
such  use  is  not  within  the  reason  or  operation 
of  this  rule.  Cincinnati.  8.  &  O.  B.  Co.  v. 
Village  of  Belle  Centre,  supra.  Corporations 
like  railroad  companies  are  organized  for  the 
transaction  of  public  business,  and  to  further 
this  end  It  Is  the  policy  of  tbe  national  and 
state  governments  to  permit  them  to  acquire 
rights  of  way  o\er  tbe  public  domain.  Such 
rights,  however,  cannot  be  held  indefinite. 
They  must,  within  a  reasonable  time,  be  sub- 
jected to  the  use  for  which  they  were  grant- 
ed. The  general  government,  as  well  as  this 
state,  has  provided  laws  which  are  Intended 
to  require  railroad  companies  to  complete 
their  lines  of  road  ova  a  designated  way 
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wltbln  a  deflDite  period;  otborwlse  the  rights 
In  tbe'  right  of  way  to  the  incompleted  part 
ot.  the  road  shall  rerert  or  be  forfeited.  We 
refer  to  these,  not  for  the  purpose  oC  estab- 
lishing a  forfeiture,  but  as  indicating  an  In- 
tent on  the  part  of  congress  and  the  leglslar 
tore  of  the  state  to  prevent  railroad  compa- 
nlra  from  indefinitely  holding  a  r^bt  of  way 
to  the  excInslcHi  of  others  who  may  d^re  I 
to  appropriate  It  to  Some  otiber  use.  For 
something  like  16  years  the  right  of  way  In 
question  has  been  held  by  dlffwent  companies 
for  rallroftd  purpmes.  During  all  that  period 
it  does  not  appear  that  it  lias  ever  actually 
been  devoted  to  any  such  use.  The  fact 
that  ties  and  rails  were  laid  Isy  the  Colwado 
Southern  a  sbwt  time  prior  to  the  commence- 
ment of  these  proceedings  is  not  aufflclent 
to  show  conclnsively,  or  even  prima  facie, 
after  the  lapse  of  so  many  years,  that  it  Is 
the  bona  fide  lutraitlon  of  the  company  to 
construct  or  maintain  a  railroad  orer  this 
right  of  way.  True,  tiie  Colorado  Southern 
had  not  been  in  exlstmce  a  year  at  the  time 
it  did  this  work,  but  that  is  Immaterial,  in 
-view  of  tbe  fftct  that  Its  rights  to  such  right 
of  way  were  acquired  from  other  companies, 
vhlcb  never  made  anj-  attempt  to  c<nistruct 
a  railroad  ova-  it  The  mere  laying  of  ralie, 
in  tte  absence  of  a  showing  of  a  bona  fide 
pnipose  to  ccmstroet  and  maintain  a  railroad, 
to  of  no  BvalL  The  right  of  way  must  ac* 
tually  be  devoted  to  or  needed  Ua  railroad 
purposes,  and  the  outward  semblance  of  the 
existence  of  a  road  which  Is  not  used  Is  of 
no  m(»e  avail  than  If  none  lud  been  con- 
stmcted. 

The  further  point  Is  made  by  the  respond- 
ent railroad  companies  that  petltloaer  has  do 
power  to  condemn  Uie  right  of  way,  because 
It  Is  only  a  inlvate  corporation,  aiuA  tiiat  a 
corporation  of  this  character  cannot  condemn 
lands  held  for  a  public  purpose.  Whether 
petitioner  is  a  public  or  private  corporation 
la  Immaterial.  As  a  private  corptxation,  it 
IB  autlioEteed,  under  tbe  constitution,  as  we 
have  already  pointed  out.  to  condemn  lands 
for  a  reservoir  site.  By  tbe  provisions  of 
section  1716,  1  Hills'  Ann.  St.,  it  is  provided 
tiiat  under  the  act  of  eminent  domain  private 
property  may  be  teken  for  private  use  for 
reservoirs  fw  agricultural,  mining,  milling, 
domestic,  or  sanitary  purposes.  Property  held 
by  a  public  corporation,  which  Is  not  devoted 
to  or  needed  for  a  public  use,  is  as  much 
private  property  as  though  held  by  an  Indi- 
vidual, Hence  It  follows  that.  If  the  right 
of  way  Is  neither  used  nor  needed  for  rail- 
road purposes,  It  is  private  property,  aud 
petitioner,  though  a  private  corporatioo,  may, 
under  tbe  provisions  of  the  law  on  the  sub- 
ject of  eminent  domain,  condemn  for  the 
purposes  for  which  it  Is  sought  to  be  taken. 

On  behalf  of  the  respondents  the  LeadviUe, 
Cripple  Creek,  and  Colorado  Southern  Com- 


panies a  motion  to  dismiss  was  filed  in  this 
court,  based  upon  the  ground  that  It  Is  with- 
out jurisdiction  to  hear  or  determine  this 
case  on  error.  Mo  brief  has  been  filed  in 
snppwt  of  this  motion,  but  at  oral  arsument 
it  was  suggested  that  final  Judgment  had 
never  been  entered  In  tbe  court  below.  The 
effect  of  the  Judgment  rendered  was  to  deny 
the  right  of  petitioner  to  take  the  pronlses 
by  condemnation  proceedings.  This  was  de- 
tmnlned  on  the  Issues  made  by  the  plead- 
iuffB,  aud  the  testimony  introduced  by  the 
respective  jiarties  at  the  time  when  a  motion 
had  been  interposed  by  petitioner  for  tbe  ap- 
pointment of  couimisaloners,  and  the  motion 
of  respondente  to  dismiss,  were  heard,  and 
was  a  flnal  Judgment,  because  It  dmled  the 
right  of  petltlono*  -to  condemn,  and  effectu- 
ally settled  the  rights  of  the  respective  par- 
ties, so  far  as  the  proceedings  In  condemna- 
tion were  concerned.  Tbe  motion  to  strike 
the  petitlo]}  of  Intervention  Is  sustained,  and 
tbe  motion  to  dismiss  denied. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings not  In  conflict  with  the  views  ex- 
pressed, as  though  no  trial  had  be^  bad. 
Reversed  and  remanded. 

OAMPBBLIj,  C.  J.,  not  parUclpating. 

On  Petition  for  Rehearing. 
(July  6.  1902.) 

PER  CURIAM.  In  determining  what  the 
^Idence  estebUshes  with  respect  to  the  ap- 
I^oprlatlon  or  need  of  the  premises  in  dispute 
for  railroad  purposes,  the  record  as  a  whole 
must  be  considered.  Over  three  years  elaps- 
ed betwe^  the  date  the  Power  Company 
commenced  actual  operatlona  In  tbe  way  of 
constructing  a  dam  and  the  time  when  either 
of  tbe  respondente  asserted  any  claim  or  ol>- 
Jected  to  sudi  use  of  these  premises.  Durinff^ 
that  period  the  Power  Company  depended 
many  thousands  of  dollars  in  carrying  on 
these  operations.  These  are  Importent  fea- 
tures to  consider  In  determining  the  good 
faith  of  the  use  and  needs  of  the  Colorado 
Southern  Company.  The  question  of  whether 
or  not  there  has  been  such  an  appropriation 
by  tbat  company  as  will  preclude  the  Power 
Company  from  now  condemning  tbe  premises 
is  not  foreclosed.  We  have  merely  held  tbat 
in  tbe  circiunstances  of  this  case  a  use  and 
need  for  railroad  purposes  have  not  be«i  es- 
tablished, and  these  questions  are  remitted 
to  tbe  trial  court  for  determination  in  con- 
nection with  such  others  as  may  be  proper 
and  in  harmony  with  tbe  views  expressed  la 
this  and  tbe  principal  (pinion.  The  petltloa 
for  rehearing  Is  denied. 

Petition  for  rehearing  denied. 

I  CAMPBELL,  a  J.,  not  jjKirtlcipating. 
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OVERI*AND  MACn.  CO.  et  al.  t.  ALPEN- 

FELS  et  aL 

(Supreme  Coort  of  Colorado.    April  17,  1902.) 

CITIBS-^TREETS— DEDICATION— E3T0PPEI-— 
DBED-CONSTHUCTION. 

1.  The  owners  of  city  real  fttate,  who  plat 
it  iuto  lots  and  streets,  and  sell  the  lots  with 
reference  to  the  plat,  are  estopped,  as  against 
their  vendees,  from  denpring  the  existence  of 
such  streets  as  public  highways,  though  there 
has  been  no  acceptance  thereof  by  the  city. 

2.  Where  a  deed  executed  shortly  before  a 
city  street  is  vacated  conveys  a  lot  adjoioing 
such  street,  and  also  all  the  grautor'a  title,  iu 
being  and  reversion,  to  the  portion  of  the 
street  iu  front  of  tbe  lot,  it  is  a  separation  of 
the  lot  and  street,  which  will  cause  a  recon- 
Teyance  of  the  lot  and  all  arourteoances,  de- 
scribed by  reference  to  the  plat,  to  the  orig- 
inal owner,  after  the  vacation  of  the  street,  to 
only  operate  as  a  couveyance  of  the  lot,  with- 
out tbe  adjoining  portion  of  the  vacated  street. 

3.  A  clause  in  a  deed  of  a  city  lot,  executed 
after  the  vacation  of  an  adjoiuing  street,  re- 
citing that  it  includes  all  appurtenances  to  the 
lot,  and  the  erasure  of  all  words  of  warranty 
of  title  in  a  subsequent  deed  to  the  adjoin- 
ing portlou  of  the  street,  executed  by  the  be  me 

Eantor  to  another  grantee,  do  not  ahow,  on  an 
lue  as  to  whether  the  street  passed  by  the 
flrat  deed,  that  the  grantor  understood  that  tbe 
latter  deed  passed  no  title. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Consolidated  actions  to  recover  real  estate 
by  Caroline  Alpeufela  and  Thomas  F.  Lynch 
against  the  Overland  Machinery  Company 
and  others.  From  a  judgment  for  plaintitta, 
defendants  appeal.  Reversed. 

Caroline  Atpenfels  and  Thomas  F.  Lyncll, 
appellees,  as  plaintiffs  below,  brought  sepa- 
rate actions  against  the  defendants  (appel- 
laots  here)  to  recover  possession  of  certain 
parcels  of  land  In  the  city  of  Denver.  The 
facts  of  the  two  cases  are  in  all  material  re- 
spects tbe  same,  and  the  same  legal  princi- 
ples govern  each.  By  consent  of  parties,  they 
were  consolidated  and  tried  as  one  action. 
The  judgment  was  In  favor  of  the  plaintiffs, 
and  the  defendants  have  brought  tlie  case 
here  by  appeal.  There  was  an  agreed  state- 
ment of  facts,  the  parts  of  which  material  to 
the  decision  are  here  reproduced: 

In  the  month  of  April,  186S,  Frederick  J. 
Ebert  and  Francis  M.  Case  were  the  owners 
of  certain  lands  in  the  city  of  Denver,  Arapa- 
hoe county,  and  on  the  7th  day  of  that  month 
platted  the  same  Into  lots  and  blocks,  streets, 
alleys,  and  parks,  and  nnmed  the  same  "Case 
&  Ebert's  Addition  to  the  City  of  Denver." 
The  plat  was  liled  and  recorded  in  the  office 
of  the  county  clerk,  and  upon  it  was  a  state- 
ment by  which  the  makers  purported  to  grant 
to  the  city  of  Denver  the  perpetual  right  of 
way  to  all  the  streets  and  alleys  and  public 
parks  theretin  shown.  On  the  pint  is  a  block 
numbered  12,  which  ts  400  feet  long  by  125 
feet  wide,  consisting  of  10  lots;  and  on  the 
northwesterly  side  of  the  block,  and  contlgu- 
ona  thereto,  is  a  street  called  "Depot  Street," 
400  feet  long  and  55  feet  wide:  and  on  the 
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norttawetterly  side  of  D^ot  atreet  la  a  parcel 
of  land  owned  and  occnpled  by  tbe  Denver 
Pacific  Bailway  &  Tel^^iA  Company  for 
trackage  purposes,  which  was  conveyed  to 
that  company  by  Gaae  A  Ebert  on  tbe  11th  of 
May.  18(!&  On  Mareb  17,  1871.  Frederick  J. 
Ebert,  wbo  iraa  then  the  owner  of  all  of  block 
12,  made  oonT^nce  to  Fninds  U.  Case  of 
certain  mroperty  designated  on  this  map.  and 
by  reference  thereto,  wblcb  In  tbe  deed  Is  tbw 
described:  "AU  block  ninnbered  twdve  (12) 
In  Case  and  Bber^s  additkm  to  the  dty  at 
Denver;  also  dotti  qnltelalm  all  title.  In  be- 
ing and  rereralon,  to  the  land  now  occnpled 
by  Depot  street.  *  •  *  lying  contiguous 
to  and  adjoining  said  block."  Uay  4,  1871, 
tbe  dty  coundl  of  the  city  of  Dearer,  by  or- 
dl nance,  lawfully  vacated  Depot  street,  ad- 
jacent to  block  12;  and  on  Jnly  1,  19T6,  It 
passed  a  resolution  that  when  atreeti  and 
alleys  In  the  dty  have  been  vacated  by  wdK 
nance  tbe  mayor  Is  antbtuized  to  execute  a 
quitclaim  deed  to  the  owners  of  the  lots  abat- 
tlog  on.  the  vacated  streete;  and  In  pursuance 
of  that  resolntkm  fben  was  executed  1^  ttn 
mayor  on  tbe  next  day  a  qultdalm  deed  to 
Francis  3C.  Case  of  what  was  formeriy  known 
as  "Depot  Street,"  Cnntlns  upon  bk)ck  12, 
which  had  theretofore  been  vacated.  On  Jan- 
uary 16,  18TS,  Prands  M.  Oase  by  deed  coo< 
veyed  back  to  Frederick  J.  Hbert,  his  own  im- 
mediate granttnr.  blocik  12,  thus  describing  it: 
"All  of  block  number  twelve  (12)  In  Case  and 
Ebert's  addition  to  Denver,  together  with,  all 
and  lingular,  the  hereditaments  end  appurto- 
nances,***  and  the  deed  contained  the  osual 
clause  Indoding  therein  all  tbe  estate  and  In- 
terest Case  had  In  the  premises.  On  Decem- 
ber 10,  1881,  Ftands  M.  Csse  conveyed  to 
Arthur  Hendey  and  Herman  H,  Meyer  that 
portion  of  Depot  street  contiguous  to  block  12 
under  tbe  following  description:  "All  that 
strip  of  land,  formerly  known  as  'Depot 
Street,'  lying  nwthwesterly  and  <vpaaite 
block  numbered  twelve  (1^  In  GEose  and 
Ebert's  addition  to  Denva,  and  between  said 
block  and  the  grounds  of  tbe  Denver  Pacific 
Railway  Company;  being  fifty-flve  feet  (5&') 
hi  width  and  four  hundred  feet  in  loigth." 
On  .January  13,  1882,  Mary  J.  Ebert  and 
James  M.  Stricklcr,  as  administrators  of  the 
estate  of  Frederick  J.  Ebert,  conveyed  lots  1, 
2,  and  S  In  block  12  to  John  G.  Ounther,  thus 
descrll^:  "Lots  nimiber  one  (1),  two  (2), 
and  three  (3)  In  block  number  twdve  (12), 
Case  and  Ebert's  addition  to  the  dty  of  Den- 
ver." In  the  deed  there  was  no  reference  to 
appurtenances.  Tbe  plaintiffs  connect  them- 
selves by  divers  mesne  conveyances  with  the 
title  of  lots  1.  2,  and  8  thus  transferred  to 
Guntber,  and  all  the  Intermediate  deeds  de- 
scribe tbe  lots  by  tbelr  appropriate  numbers 
and  by  reference  to  the  recorded  plat,  and 
contain  the  usual  dauses  and  covoiants  of  a 
deed  of  warranty;  and  the  defendants  deraign 
title  to  Depot  street  by  proper  conveyances 
from  Ucndcy  and  Meyer,  in  all  of  which  the 
sti-ip  Is  described  as  bi  the  deed  to  them. 
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An  of  these  InstmmentB  leferred  to  irae 
seaamably  placed  on  record.  • 

The  accompanying  map  ehows  the  ground 
In  oontroTersy,  and  It  consists  of  the  shaded 
strip  &5  feet  In  width  by  75  In  length  Immedi- 
ately In  the  rear  of  lots  1,  2,  and  8  In  Mock 
12: 

EXHIBIT  "I  a." 
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Portion  of  Recorded  PUtt  of  Cato  and  £&«r^« 
Addttt'oA  to  City  of  Denver. 

From  tbls  map  It  will  be  observed  that  the 
lots  In  block  12  run  through  from  Blake 
street,  on  the  southeast,  to  Depot  street,  on 
the  northwest,— a  dlstacce  of  125  feet;  and 
it  appears  In  the  record  that  the  frontage  of 
these  lots  was  on  Blake,  and  their  rear  on 
Depot,  street. 

Such  other  facts  as  are  necessary  to  eluci- 
date the  points  Involved  are  found  hi  the 
opinion. 

Yeamaii  &  Gore,  for  appellants.  Edwin 
H.  Park,  fmr  appellees. 

CAMPBELL,  a  J.,  after  the  foregoing 
stat^ent,  delivered  the  opinion  of  the  court. 

The  respective  contentions  of  the  parties 
may  thus  be  summarized:  Both  of  them 
claim  to  be  the  owners  In  fee  of  this  dis- 
puted strip.  The  plalntifTs  maintain  that, 
when  the  city  council  vacated  that  portion 
of  Depot  street  coutlgnous  to  block  12,  the 
title  thereto  reverted  to  the  abutting  iot 
owners;  or  If  Depot  street  never  was  a  public 


street,  or  was  only  a  highway  aa  to  abutting 
tot  owners,  then  In  these  abutting  owners 
was  vested  the  fee  to  the  toad,  subject  to 
any  possible  easement,— to  each  one  such 
portion  of  ttie  vacated  strip  or  e:dstlug  way 
as  was  immediately  adjoining  his  lot  And 
since  Case  then  owned  all  of  block  12,  the 
legal  title  of  the  street.  If  vacated,  lying  con- 
tiguous to  that  block,  reverted  to  him,  or 
was  his,  In  any  event,  by  virtue  of  his  own- 
ership of  the  lots.  So  that  when,  in  187S, 
Case  conveyed  to  Bbert  all  of  block  12,  with- 
out any  reservations  In  the  deed,  and  al- 
thon^  the  street  was  then  vacated,  the 
grantee  took  at  least  to  the  middle  line  of 
what  was  formerly  Depot  street  Having 
connected  themselves  with  Ehert's  title  to 
lots  1,  2,  and  S,  plaintiffs  therefore  claim  the 
ownership  of  that  portion  of  the  former  street 
lying  opposite  the  rear  of  their  lots.  The 
defendants'  position  Is  that  under  the  agreed 
facts  the  deed  of  January  15, 1ST8,  from  Case 
to  Ebert,  describing  all  of  block  12  In  Case 
&  Ebert's  addition  by  reference  to  the  re- 
corded plat  and  the  subsequent  deeds  by 
which  plaintiffs,  deralgn  tide  to  lots  1,  2,  and 
3,  limited  the  grant  to  the  dimensions  of  the 
lots  and  block  as  exhibited  by  the  [dat  and 
conveyed  no  part  of  the  premises  In  c<mtro- 
rersy,  but  that  title  to  the  latter  remained 
iu  Case  atUx  his  conveyance  of  block  12  to 
Ebert,  and  Case  afterwards  transferred  tiUe 
thereto  to  Hendey  and  Meyer,  defendants* 
remote  grantors.  Their  further  position  Is 
that  even  if  a  conveyance  merely  by  tot 
numbers,  made  before  a  street  delineated 
on  the  map  was  vacated,  would  carry  titie 
in  tiie  grantees  to  the  center  line  of  the  va- 
cated street,  yet  after  its  vacation  a  deed 
merely  describing  the  lots  by  number  re- 
stricts the  grantees  to  the  dimensions  as  they 
are  defined  on  thjs  map^  and  entirely  oc- 
cludes the  street 

It  may  be  stated  as  a  g«teral  rule  that  a 
conveyance  of  a  tot  which  borders  upon  a 
highway  presumptively  carries  the  title  to 
the  center  of  the  street  If  the  grantor  owns 
the  land  on  which  the  highway  Is  laid  out 
(2  Devi.  Deeds,  S  1024,  and  cases  cited),  and 
that  one  is  presumed  to  convey  the  highest 
estate  he  owns  In  the  lands  granted,  unless 
a  smaller  estate  Is  described  (City  of  Denver 
v.  Clements,  3  Coio.  472).  And  the  law  In 
this  Jurisdiction  (OUn  v.  Baiiroad  Co.,  25 
Colo.  177,  53  Pac.  454)  Is  that  upon  a  vaca- 
tion by  a  city  of  a  street  the  title  thereto  re- 
verts to  the  abutting  lot  owners,  and  not  to 
the  dedicator,  where  such  lots  have  been  con- 
veyed by  the  dedicator  by  unrestricted  deeds 
of  conveyance.  Both  parties  concede  the  last 
rule,  and  both  rely  upon  It.  When  this  plat 
was  filed  we  had  no  statute  declaring  the 
force  and  effect  of  the  malting  and  record- 
ing of  a  plat  of  an  addition  to  a  city. 
Mount  Lumber  Co.  v.  City  of  Denver,  21 
Coio.  1,  40  Pnc.  237.  There  was  therefore 
DO  statutory  dedication  of  Depot  street.  If 
there  was  a  dedication  at  all,  it  was  a  corn- 
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moQ-law  dedication;  but,  as  the  city  neither 
expressly  nor  Impliedly  accepted  It,  there 
seems  not  to  have  been  even  a  common-law 
'dedication,  so  far  as  the  municipality  is  con- 
cerned. Under  the  doctrine  of  City  of  Den- 
ver V.  Clements,  supra,  and  other  well-con- 
sidered cases,  we  are  of  opinion  that  when 
Case  &  Ebert  laid  out  their  addition  and 
filed  their  plat,  ou  which  there  was  delineated 
Depot  street,  though  no  statutory  dedication 
was  made,  and  there  was  no  acceptance  by 
the  city,  so  as  to  constitute  such  act  a  com- 
mon-law dedication,  yet,  as  between  the 
■owners  of  the  addition  and  the  purchasers 
■of  lotB,  who  bought  with  reference  to  the 
plat,  the  owners,  though  not  the  city,  would 
be  estopped  to  deny  the  existence  of  Depot 
street  as  a  public  highway.  But  It  Is  not 
Important  In  this  case,  as  we  shall  see  later 
on,  whether  there  was  or  was  not  a  common- 
law  dedication  of  Depot  street  or  whether 
the  owners  of  the  addition  were  estopped,  aa 
against  purchasers  of  lots,  to  deD7  tbat  It 
became  a  highway. 

Much  argument  pro  and  con  la  devoted  to 
the  proposition  that  a  deed  describing  prop- 
-erty  by  lot  and  block  number  operates  as  a 
conveyance  of  contiguous  property  which 
was  at  one  time,  but  Is  no  longer,  includ- 
ed within  the  limits  of  a  public  street 
The  plaintiffs  rely  chiefly  upon  Paine  v.  Stor- 
age Co.,  19  C.  C.  A.  90,  71  Fed.  626,  where- 
in Taft  Circuit  Justice,  In  an  elaborate  opin- 
ion, declares  the  rule  la  the -same  whether 
at  tlie  time  of  conveyance  the  street  actually 
exists,  or  once  was,  but  is  no  longer,  a  high- 
way. The  defendants,  to  the  contrary,  cite 
Hanls  V.  Elliott  10  Pet.  25,  9  L.  Ed.-  338; 
Sanchez  t.  Episcopal  Church,  114  Cal.  295, 
46  Pac.  2;  Brown  v.  Taber,  103  Iowa,  1, 
72  N.  W.  416;  Chicago  Lumber  Co.  v.  Des 
Moines  Driving  Park,  97  Iowa,  25,  65  N. 
W.  1017;  Darrow  v.  Village  of  Ilomer,  122 
Mich.  220,  81  N.  W.  262.  The  decision  here, 
howev  er,  does  not  retiuire  us  to  establish  the 
rule  for  this  Juriedictlon,  and  for  our  present 
purpose  we  might  well  assame  that  plaintiffs 
are  right  in  their  contention.  In  2  Devi. 
Deeds,  §  1024,  the  author  says  that,  unless 
the  deed  manifests  an  Intention  on  the  part 
■of  the  grantor  to  limit  the  boundary  line,  the 
line,  when  the  land  is  bounded  by  a  highway, 
extends  to  the  center  of  such  highway,  if  the 
grantor  Is  the  owner  of  the  fee.  Hiomas  v. 
Hunt.  134  Mo.  392-^01,  35  S.  W.  581,  32  L. 
R.  A.  857;  Snoddy  v.  Bolen,  122  Mo.  479, 
483-^86,  24  S.  W.  142,  25  8.  W.  932,  24  L. 
R.  A.  507.  And  In  section  1025  he  says  that 
this  rule  Is  one  of  construction  only,  may  be 
rebutted,  and,  of  course,  does  not  govern 
when  it  appears  on  the  face  of  the  deed  that 
the  intention  was  that  the  grantee  should 
take  only  to  the  side  of  the  street  The 
■doctrine  of  the  latter  section,  in  our  judg- 
ment. Is  decisive  of  this  case. 

In  the  statement  of  facts  it  appears  that 
the  ordinance  of  the  city  of  Denver  by  which 
Depot  street  was  vacated  was  passed  in  the 


year  1874.  This  apparently  Is  a  mistake, 
for  rt  was  declared  by  this  court  in  Mouat 
Lumber  Co.  v.  City  of  Denver,  supra,  where 
the  same  ordinance  was  before  the  court  tbat 
it  was  approved  on  the  4th  of  May,  ISTl, 
which  the  records  of  the  city  of  Denver  es- 
tablish. But  the  exact  date  is  not  Important 
In  this  case,  for  It  Is  clear  tiiat  there  was  on 
the  records  of  Arapahoe  county,  affecting 
the  title  to  block  12,  sufficient  to  show  la 
1878,  when  Case  deeded  block  12  to  Ebot, 
that  not  only  had  Depot  street  been  lawfully 
vacated  by  the  city  council,  bat  that  both 
Case  &  Ebert,  as  the  original  owners  of  the 
addition,  and  Case  as  the  then  owner  of 
block  12,  knew  of  the  vacation  by  the  city, 
and  both  of  them  by  their  acts  Int^ded  to 
work  a  vacation  of  Depot  street  as  to  abut- 
ting owners.  In  determining  the  Intention 
of  the  grantor  and  grantee  with  respect  to 
the  quantity  or  boundaries  of  land  intended 
to  be  conveyed,  resort  may  be  had  to  the 
language  of  the  description  contained  in  the 
deed.  If  words  are  therein  found  clearly 
showing  an  intention  to  restrict  Its  limits, 
that  intention  will  prevail.  That  the  orig- 
inal owner,  who  has  the  fee  both  in  the  streets 
and  lots  abutting  thereon,  has  the  right  to 
retain  bis  estate  in  the  former  when  he  sells 
the  latter,— that  he  may  separate  the  two 
estates  or  titles,  and  treat  them  as  distinct 
and  separate  tracts  or  parcels,— is  too  clear 
for  argument  Jackson  v.  Hathaway,  15 
Johns.  447,  8  Am.  Dec.  263.  In  Paine  v. 
Storage  Co.,  supra,  so  strongly  relied  upon 
by  the  plaintiffs,  the  court  in  ascertaining 
the  Intention  of  the  parties,  observed  that 
In  the  deed  no  mention  was  made  of  land  in 
Water  stceet  (that  being  the  street  In  ques- 
tion), although,  if  that  was  to  t>e  treated  as 
another  and  distinct  lot.  It  contained  as  much 
as  a  half  a  dozen  platted  lots.  Obviously,  if 
In  that  deed,  under  which  the  grantee  claim- 
ed that  his  line  was  carried  to  the  center  of 
the  street,  mention  had  been  made  of  Water 
street  as  a  distinct  and  separate  Ipt  from  the 
lots  conveyed,  as  appurtenant  to  which  the 
soil  of  the  street  to  the  center  was  claimed, 
the  grant  would  have  been  restricted  to  the 
side  or  edge  of  the  street  nearest  to  those 
lots,  and  not  extended  to  Its  center. 

Let  us  then  carefully  look  to  the  language 
of  the  description  In  the  deed  of  March  17, 
1871,  from  Ebert  to  Case.  Ebert  then  own- 
ed all  of  block  13,  and  all  of  Depot  street 
opposite  the  same.  The  deed  reads:  "All 
block  numbered  twelve  (12)  In  Case  and 
Ebert's  addition  to  the  city  of  Denver;  also 
doth  giiltclulm  all  title,  in  being  and  rever* 
slon,  to  the  land  now  occupied  by  Depot 
street  •  •  •  lying  contiguous  to  and  ad- 
joining said  block."  Clearly,  then,  Ebert 
treated  block  12  and  Depot  street  as  separate 
and  distinct  tracts,  and  by  the  conveyance 
of  block  12  did  not  intend  to  extend  the  grant 
so  as  to  include  any  part  of  the  adjacrait 
street.  For,  after  cmveying  the  block  by 
reference  to  its  number  as  shown  on  the  re- 
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(■orded  plat,  he  qultclaiuiB  all  title  to  the 
""land  Qow  occupied  by  Depot  street,  •  •  • 
lying  coutiguous  to  and  adjoining  said  block." 
We  must  not  disregai-d  this  additional  de- 
scription as  surplusuge.  On  the  contrary,  we 
are  bound  to  assume,  If  we  can,  that  the  par- 
ties meant  something  by  it.  '  If,  as  contended 
by  the  plaintiffs,  by  this  deed  Ebert  intended 
to  convey  to  Case  the  jmrtion  of  Depot  street 
contiguous  to  block  12,  as  appurtenant  to  or 
as  part  of  that  block,  he  would  have  stopped 
after  describing  block  12;  but  by  the  use  of 
the  word  "also,"  which  in  a  case  of  this  sort 
means  something  in  addition  to  that  previous- 
ly described,  be  proceeds  to  Include  In  the 
^ant  something  not  theretofore  embraced  In 
a  previous  description.  And  when  be  adds 
Depot  street  to  the  grant  he  says,  in  effect, 
that  he  intends  to  pass  a  parcel  of  land  dis- 
tinct and  different  from  what  he  has  already 
described.  Devi.  Deeds,  §  864;  Pantou  v. 
Tefft,  22  lU.  366-375,  876.  Not  only  Ebert. 
as  grantor,  was  bound  by  this  description; 
80,  also,  was  Case,  as  grantee.  Both  of  them 
ithe  grantor  in  conveying,  and  the  grantee  In 
accepting,  the  deed)  must  have  Intended  that 
the  conveyance  of  block  12  by  its  approprtate 
nnmber  with  reference  to  the  plat  extended 
only  to  the  nearest  side,  and  not  to  the  centw. 
of  Depot  street;  and  by  describing  with  par- 
tJculArltr,  as  one  of  the  parcels  of  the  grant, 
that  portion  of  Depot  street  lying  adjacent  to 
block  12,  the  parties  Intended  to  ludnde  such 
portion  as  a  seirarate  and  distinct  parcel. 
It  is  this  deed  which,  in  our  Judgment,  dear- 
ly shows  the  intenticHi  of  the  parties  to  re- 
strict block  12  to  the  southeasterly  side  of 
Depot  street  Bearing  in  mind,  then,  that 
when  Ebert,  In  1871,  conv^ed  to  Case  all 
of  block  12,  and,  as  a  separate  tract,  his  In- 
terest in  the  adjacent  portion  of  D^t  street, 
the  parties  considered  them  as  separate  and 
distinct  tracts  of  laud,  and  that,  by  convey- 
ing block  12  by  its  appropriate  number  and 
such  portion  of  Depot  street  as  separate 
tracts,  Ebert  Intended  to  grant,  and  Case  in- 
tended to  receive,  block  12  as  extending  only 
to  the  southeast  side  of  that  street,  It  neces- 
sarily follows  that,  unless  there  is  something 
in  the  language  of  his  deed  to  the  contrary, 
when  Case  reconveyed  to  Ebert  all  of  block 
12  by  describing  It  by  Its  appropriate  nnmber, 
the  intention  of  both  parties  was  the  same  as 
tlieretofore^  vis.,  to  carry  its  boundary  to  the 
edge,  and  not  to  the  centra-,  of  the  street. 
Indeed,  when  once  there  has  been  a  convey- 
ance excluding  a  highway  from  the  grant,  as 
was  done  by  Ebert  in  his  deed  to  Case,  nei- 
ther Case  nor  any  snbseqnent  grantee  can  In- 
dnde  It,  for  he  would  be  conveying  some- 
thing as  a  part  of  the  specific  thing  granted 
whhA  was  distinct  from  it.  4  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  817.  Case,  then,  in  1878. 
being  the  owner  of  all  of  block  12,  and  also 
the  title  of  Depot  street  adjacent  thereto,  cer- 
tainly had  the  right  to  continue  as  separate 
the  two  titles  and  two  tracts  of  ground  which 
he  faeld.  Just  as  Ebert  did  when  title  passed 
G&F.-87 


'  from  him  to  Case.  The  parties  concerned, 
tiiercCore,  having  severed  the  two  estates: 
having  by  their  deed,  in  effect,  manifested 
their  intention  to  vacate  Depot  street;  and 
having  limited  block  12  to  the  southeasterly 
side  of  that  street,— It  was  beyond  the  pow- 
er of  tbeir  subsequent  grantees  to  reunite 
them  in  one  tract,  or  to  convey  the  street  as 
appurtenant  to  the  lots  iu  the  block,  with- 
out the  consent  of  all  the  parties  concerned. 
In  other  words,  if  Ebert,  when  be  took  title 
to  block  12,  in  187S,  intended  to  receive  by 
his  grant  from  Case  title  thereto  restricted  to 
the  southeasterly  side  of  Depot  street,  and 
such  intention  appears  upon  the  face  of  the 
record,  as  we  hold  it  does,  with  knowledge 
of  which  his  grantees  are  charged,  neither  he 
nor  tbey  may  now  claim  any  portion  of  Depot 
street  as  part  of  or  aa  appurtenant  to  that 
block. 

In  his  brief,  counsel  for  plaintiffs  lays  much 
stress  upon  the  fact  that  in  the  deed  of  Case 
to  Ebert  there  is  a  clause,  "together  with 
all  appurtenances,"  etc.;  and  particular  em- 
phasis is  placed  upon  the  omission  evidenced 
by  erasures  In  the  habendum  clause  in  the 
deed  from  Case  to  Hendey  and  Meyer,  which, 
If  present,  would  import  seisin  in  fee  in  Case, 
and  the  further  erasure  of  certain  words, 
which,  if  present,  would  constitute  a  warran- 
ty by  Case  of  an  estate  in  fee  simple.  Hie 
presence  of  the  word  "appurtenances"  is  said 
to  signify  an  Intention  to  pass  Depot  street  as 
a  parcel  of  or  as  appurtenant  to  block  12, 
while  the  erasure  of  the  seisin  and  warranty 
clauses  is  said  to  be  equivalent  to  a  declara- 
tion by  Case  that  he  had  nothing  to  convey. 
To  this  we  reply:  The  presence  of  the  ap- 
purtenance clause  In  this  deed  is  no  more 
slgniflcant  than  the  absence  thereof  In  the 
deed  of  Ebert's  administrators  to  Qunther, 
plaintiffs'  grantor,  of  these  three  lots.  If  Its 
presence  In  the  one  case  is  conclusive  that 
the  street  passed  as  an  appurtenance,  its  ab- 
sence in  tbe  other  is  equally  conclusive  that 
the  grantee  did  not  obtain  title  to  tbe  street 
as  an  appurtenance  of  the  block.  But  when 
it  is  considered  that  at  the  time,  and  for 
many  years  tbweafter,  there  was  no  declsi<» 
of  the  supreme  court  of  this  state  as  to  where 
the  title  of  a  vacated  street  went,— whether 
to  the  dedicator,  to  the  abutting  landowners, 
or  remained  In  the  municipality,— and  that  in 
the  deed  from  Ebert  to  Case  the  grantor  mere- 
ly quitclaimed  Depot  street,  the  exercise  of 
ordinary  business  prudence  and  sagacity  on 
the  part  of  C^se  sufficiently  accounts  for  tbe 
erasures  in  the  deed  by  which  he  merely 
transferred  to  Hendey  and  Meyer  whatever 
title  he  had  got  from  Ebert,  without  covenant- 
ing to  warrant  and  def«id  the  same  as  an  es- 
tate in  fee  simple. 

The  conclusion  which  we  have  reached  In 
no  wise  depends  upon  the  acts  and  conduct  of 
the  respective  parties  aftw  obtaining  title; 
bnt,  If  we  should  consider  tbe-  facts,  we  find 
that  Ebert  soon  afto-  bis  purchase  from 
Case,  In  1878,  bnllt  a  fence  directly  upon  tbe 
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rear  line  of  these  three  lota,  which  has  been 
there  maintained  up  to  the  present  time;  that 
Case  conveyed  to  Hendey  and  Sfeyer  Depot 
street  as  a  distinct  parcel,  and  as  soon  as 
they  obtained  title  they  continuously  treated 
the  premises  as  private  property,  and  devot- 
ed It  to  their  own  use,  as  their  successive 
grantees  have  also  done.  While  in  some  re- 
spects tbere  may  have  been  a  use  of  this 
strip  In  controversy  In  common  by  the  de- 
fendants and  the  plaintiffs,  nevertheless,' 
while  not  Important,  we  think  that  the  clear 
preponderance  of  the  evidence  embodied  In 
the  agreement  shows  that  the  defendants 
have  claimed  the  title  in  good  faith,  and 
maintained  an  exclusive  and  -adverse  posses- 
sion. We  mention  It  only  as  bearing  on  the 
CQUltles  of  Uie  case. 

As  our  decision  Is  pnt  on  the  Intention  of 
the  parties,  apparent  on  the  face  of  the  deeds,, 
we  have  not  considered  the  defense  of  the 
statute  of  limitations  interposed  by  appel- 
lants, or  the  claim  of  appellees,  under  cross 
errors,  tliat  they  are  not  limited  in  their  re- 
covery to  one-half,  but  are  entitled  to  the 
whole,  of  the  strip  in  controversy. 

The  judgment  should  be  reversed,  and  tbe 
cause  remanded,  with  directions  to  the  dis- 
trict court  to  enter  Judgment  In  favor  of  the 
defendants,  together  with  their  costs,  and  it 
Is  BO  ordered.  Beversed. 


(80  Colo.  77) 

DENVER  &  R.  O.  B.  CO.  v.  PBTBSBSON. 

(Supreme  Court  of  Colorado.    Jane  2,  1902.) 

CARRIERS— LIABILITY    A3  WARBHOUSBMBN— 
RAILROAOS-SETTINO  riRE-SVIOBNOB 
— SVFFICIENCT— APFEAlh 

1.  The  supreme  court  has  no  jurisdietioB  to 
review  a  judgment  of  the  county  court  on  ap- 
peal, but  it  IS  expressly  authorized  by  Mills' 
Ann.  Code,  |  388a,  to  dismiss  tbe  appeal  and 
redocket  the  case  on  error. 

2.  In  au  action  against  a  railroad  company 
for  loss  of  freight  destroyed  iu  a  fire  which 
burned  the  compauy's  freight  depot,  two  wit- 
D^ses  for  plniDtiS  testilied  that  engine  No. 

passed  tue  freight  depot  shortl;)'  before  the 
fire,  and  that  sparks  were  escaping  from  a 
small  hole  in  its  smokestack;  and  other  wit- 
nesses testified  to  seeing  such  engine  in  the 
yard  at  the  time,  and  to  a  subsecjuent  exam- 
ination of  the  eugiue,  revealing  a  hole  in  the 
smokestack,  several  weeks  later.  Tbe  engi- 
neer, fireman,  and  brakeman  of  the  train  sup- 
posed to  have  set  tbe  fire  testified  that  its  en- 
gine waa  No.  554,  a  compaaioa  engine  of  No. 
553;  and  the  latter  was  shown  by  its  engioe- 
mau  aud  other  railroad  employes,  and  the  en- 
gine record,  to  have  been  at  another  place  on 
the  day  of  the  fire.  Held,  that  a  verdict  for 
plaintiff  based  on  the  theory  that  tbe  fire  was 
set  by  engine  No.  55.1  was  manifestly  against 
the  weight  of  the  evidence. 

S.  Evidence  for  plaintiff  in  sn  action  agamst 
a  railroad  company  for  loss  of  freight  by  fire, 
showing  a  hole  iu  the  smokestack  of  a  cer- 
tain locomotive,  claimed  to  hare  set  tbe  fire, 
but  shown  by  the  proof  not  to  have  been  in 
the  vicinity  at  the  time,  wns  ground  for  re- 
versing a  judgment  for  plaintiff,  though  there 
was  evidence  tondinfc  to  sliow  tlint  another  en- 

icine  set  the  fire;  it  not  appearing  that  the 
Btter  was  defective. 


4.  Where  there  Is  no  dispute  as  to  the  facts 
surrounding  the  possession  by  a  railroad  com- 
pany of  a  shipment  of  goods  at  the  deliv«7 
point,  the  question  whether  the  company  is  lia- 
ble as  a  carrier  or  warebouacman  is  a  questiou 
of  law  for  the  court. 

5.  Where  a  cart  shipped  by  rail  to  the  ship- 
per, as  consignee,  was  received  at  the  deliv- 
ery point  on  September  27Ui,  and  the  CMi- 
signee  notified  thereof,  the  railroad  company 
was  only  liable  as  a  warehouseman  for  its  los^ 
by  fire  on  October  1st,  even  though  the  con- 
signee did  not  arrive  at  the  place  of  deliver}-, 
or  have  an  agent  there,  till  after  such  time. 

6.  A  party  asklug  an  instruction  will  not  be 
heard  on  appeal  to  complain  of  the  saving 
thereof. 

7.  Where  the  agents  of  a  railroad  in  charge 
of  its  freight  depot  are  not  charged,  to  l>e  neg- 
ligent in  handling  goods  lost  by  fire  while  in 
the  depot,  an  instruction  as  to  their  conduct 
should  not  be  given  in  au  action  against  the 
company. 

8.  The  capacity  of  a  warehouse  or  the  wealth 
of  the  warehouseman  are  not  to  be  considered, 
as  afferting  the  letter's  liability  for  loss  of 
goods  therein. 

9.  The  doctrine  that  negligence  is  divided  in- 
to different  degrees,  of  slight,  ordinary,  and 
gross  negligence,  does  not  obtain  In  Colorado. 

Steele,  J.,  dissenting. 

Appeal  from  El  Paso  county  court. 

Action  by  Albert  Peterson  against  the  Den- 
Ter  ft  Rio  Giande  BaUroad  Company.  From 
a  Jndgmoit  for  plaintiff,  defendant  appeals. 
Appeal  dismissed  and  cause  redocketed  on 
error.  Reversed. 

Wolcott,  Valle  &  Waterman  (W.  W.  Field, 
of  counsel),  for  appellant  Orr  &  McKesson, 
for  appellee. 

CAMPBEIX,  C.  J.  The  cause  was  dock- 
eted as  an  appeal  from  the  county  court  of 
El  Paso  county.  This  court  has  jurisdiction 
to  review  the  Judgment  by  writ  of  error,  but 
not  on  appeal.  In  such  clrcumajances,  our 
statute  provides  that  the  appeal  shall  be  dis- 
missed, and  the  cause  redocketed  on  error. 
Orders  so  providing  are  therefore  entered. 
Mills'  Ann.  Code,  S  388a.  The  action  was 
brought  by  appellee,  as  plaintiff  l>elow,  to 
recover  of  the  railroad  company  the  sum  of 
989  on  account  of  the  failure  by  defendant 
to  deliver  to  the  plaintiff  a  certain  hacluiey 
cart,  which  defendant  recMved  from  plaintiff 
for  the  purpose  of  transporting  the  same,  as 
a  common  carrier  for  hire,  from  some  point 
in  tbe  East  to  the  city  of  Colorado  Springs. 
There  is  no  question  as  to  the  delivery  of  the 
cart  by  plaintiff  to  defendant  for  tbe  pur- 
pose designated,  and  the  latter  admits  that  It 
has  never  redelivered  It  to  plaintiff.  It  Justi- 
fles  its  tallure  to  do  so  upon  the  ground  that, 
through  no  fault  of  Its  own.  the  cart  waa  de- 
stroyed in  a  fire  which  burned  its  freight 
depot  at  Colorado  Springs,  In  which  the  cart 
wns  stored.  The  plaintiff  allege  that  such  fire 
was  caused  by  the  negligence  of  the  defendant 
company.  Upon  the  issues  Joined  there  was 
a  Judgment  for  plaintiff  for  $85,  which  the 
defendant  has  brought  here  for  review.  Nu- 
merous errors  are  assigned,  but  the  argument 

f  4.  See  Carriers,  rol.  9.  Cent.  Dig.  f  mj. 
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Is  coufined  to  a  dlscusBlon  of  the  iUBuffidency 
of  the  evidence  to  show  negligence  and  to 
sustain  the  verdict,  to  errors  in  giving  and 
refusing  instructions,  and  to  rulings  upon  the 
evidence.  The  case  was  begun  before  a  Jus- 
tice of  the  peace,  and  afterwards  taken  to  the 
county  court  by  appeal,  where  the  Judgment 
here  attacked  was  rendered.  There  being 
no  pleadings,  the  issues  involved  must  be 
determined  from  an  examination  of  the  evi- 
dence and  the  instructions  of  the  court.  The 
plaintiff,  in  his  brief,  charges  defendant  with 
negligence  in  the  following  particulars:  (a) 
That  the  railroad  company  negligently  allow- 
ed inQammable  material  to  accumulate  and 
remain  on  its  right  of  way  around  its  freight 
depot,  and  that  sparks  from  one  of  Its  engines 
reached  this  material  and  set  fire  to  it,  which 
thence  spread  to  the  freight  depot,  and  de- 
stroyed the  cart;  (b)  that  it  opo-ated  one  of 
its  locomotives,  which,  because  not  propo-ly 
equipped  or  kept  in  repair,  emitted  live  sparks 
in  passing  the  depot,  which  were  allowed 
thus  negligently  to  escape  from  the  locomo- 
tive and  start  the  fire  in  question;  (c)  that 
its  freight  depot  and  surrounding  platforms 
were  negligently  constructed,  so  that  waste 
and  inflammable  material  could  and  did  ac- 
cumulate under  them;  (d)  that  it  negligently 
failed  to  provide  any  reasonable  or  adequate 
means  for  extinguishing  Ores  In  its  freight 
depot.  And  In  all  of  said  particulars  It  was 
charged  that  the  defendant  did  not  exercise 
the  ordinary  care  required  of  It  In  the  circum- 
stances of  the  particular  case,  and  that  such 
negligence,  either  in  whole  or  in  part,  was 
the  direct  and  proximate  cause  of  the  Injury 
to  the  plaintiff. 

1.  The  most  important  (In  fact,  the  pivotal) 
question  in  the  case  grows  out  of  the  assign- 
ment of  the  appellant  that  the  verdict  Is  so 
manifestly  against  the  credible  and  satisfac- 
tory evidence  as  to  Indicate  bias  or  prejudice 
on  the  part  of  the  Jury.  The  established  rule 
in  this  Jurisdiction  Is  that,  where  there  Is 
substantial  conflict  in  the  testimony,  the  Judg- 
ment of  the  trial  court  will  not  be  disturbed. 
To  this  general  rule  there  are  well-known  ex- 
ceptions, as  illustrated  In  the  following  cases: 
Rhode  v.  Stelnmetz,  25  Colo.  308,  315,  55  Pac. 
814;  Marble  Co.  v.  Mattlce,  22  Colo.  547,  558, 
45  Pac.  432;  Mitchell  v.  Reed,  16  Colo.  109, 
26  Pac.  342,— a  case  In  which  the  Judgment 
was  reversed  upon  the  same  ground  as  here. 
See  Mills'  Ann.  Code,  p.  474,  where  a  num- 
ber of  similar  cases  are  collected.  One  ex- 
ception is  that,  where  the  verdict  Is  mani- 
festly against  the  weight  of  the  evidence,  it 
will  tie  set  aside  by  the  appellate  tribunal. 
We  think  that  the  case  at  bar  comes  under 
this  recognized  exception,  as  the  review  of 
the  only  evidence  which  tended  to  establish 
negligence  on  the  part  of  the  defendant  abun- 
dantly shows.  The  plaintiff  produced  two 
witnesses,— young  girls,  aged  10  and  12,  re- 
spectively, who  w«e  In  their  borne,  about 
400  feet  northeast  of  defendant's  depot,  in 
which  idflfntiirs  cart  was  stored.   When  the 


fire  began,  they  were  looking  out  of  the  win- 
dow towards  tiie  depot  They  testified  that, 
a  few  minutes  before  the  fire  broke  out,  loco- 
motive No.  553  passed  the  freight  depot,  go- 
ing In  a  northerly  direction;  and  one  of  them 
testified  that  It  was  throwing  off  a  good  deal 
of  smoke,  and  she  saw  sparks  of  a  fiery  red 
color  escaping  from  a  small  hole,  about  three- 
quarters  of  an  inch  wide.  In  the  smokestack. 
The  day  was  clear  and  bright,  with  a  strong 
wind  from  the  southwest  blowing  at  the  rate 
of  atwut  50  miles  an  hour.  This  witness  tes- 
tifies that  she  did  not  notice  the  bole  very 
much  at  that  time,  but  bad  noticed  It  about 
a  week  before,  when  this  engine  was  switch- 
ing in  the  yards.  There  was  also  testimony 
by  three  or  four  of  plaintiff's  witnesses  that 
they  saw  this  particular  engine  in  the  yard 
at  that  time.  Nothing  particularly  attracted 
their  attention  to  It  that  would  tend  to  fix 
in  their  memory  its  number.  It  was  merdy 
a  casual  observation.  Two  of  them  testify 
that  this  engine  was  one  which  the  defendant 
company  used  in  liauling  the  regular  passen- 
ger trains  between  Colorado  Springs  and 
Manitou,  a  distance  of  four  or  five  miles,  and 
that  between  trains  it  was  also  employed  In 
switching  In  the  Colorado  Springs  yard. 
Three  witnesses  for  plaintiff  were  produced 
who  testified  that  about  two  weeks  after  the 
fire  they  made-  an  examination  of  this  engine 
at  the  town  of  Manitou,  and  there  discovered, 
as  they  say,  the  hole  in  Its  smokestack,  to  the 
0clfltence  of  which,  and  the  escape  of  sparks 
therefrom  on  the  day  of  the  fire,  the  two 
little  girls  testified.  The'object  of  this  testi- 
mony, of  course,  was  to  show  negligence  by 
the  company  In  falling  either  properly  to 
equip  or  keep  In  repair  the  smokestack  of  this 
particular  engine,  and  that  it  was  due  to  its 
neglect  In  this  respect  that  the  fire  occurred 
which  resulted  In  the  destruction  of  plaintitTs 
cart  The  defendant  produced  the  engine- 
man,  the  fireman,  and  the  brakeman  of  the 
Manitou  passenger  train,  all  of  whom  testi- 
fied that  locomotive  No.  553  was  not  on  the 
day  of  the  fire  in  use  either  in  the  yards  at 
Colorado  Springs,  or  between  there  and  Mani- 
tou, but  that  the  locomotive  then  used  was 
No.  554,— a  companion  engine,  of  the  same 
size,  pattern,  and  general  appearance.  There 
was  not  a  particle  of  evidence  that  there  was 
any  defect  of  any  kind  in  locomotive  No.  554. 
Another  englneman  of  the  company  was  then 
produced,  who  testified  that  upon  the  day  of 
the  fire  he  had  charge  of  engine  No,  553,  and 
it  was  then  being  used  between  the  city  of 
Denver  and  Petersburg,  a  distance  of  about 
70  miles  north  of  Colorado  Springs,  and  was 
there  all  the  day;  part  of  the  time  being 
used  to  block  a  crossing  on  the  railroad  track 
over  which  an  attempt  was  made  to  build  a 
street  railway  track.  Other  witnesses  from 
the  general  shops  of  the  company  at  Burn- 
ham,  a  suburb  of  Denver,  also  testified  to  the 
presence  of  locomotive  653  upon  that  particu- 
lar day  at  or  near  Denver,  It  Is  a  rule  of  the 
defendant  company  to  keep  a  dally  record  of 
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.each  locomotlTe  In  nse  upon  Its  road.  Tbe 
englneman  Is  required  by.  tbese  roles  to  make 
a  dolly  i^rt  as  to  where  he  has  used  his 
locomotive,  and  this  report  Is  sent  to  the 
proper  officer  at  the  general  Bhops  at  Bum- 
bam,  and  la  then  spread  upon  the  proper  rec- 
ords of  the  company.  In  a  tiook  kept  for  that 
purpose.  These  records  were  produced,  aod 
ttaey  show  that  this  engine  was  not  In  Colo- 
rado Sprlugs  between  the  17th  day  of  Septem- 
ber and  the  lltb  day  of  Octobra',  and  uptHi 
the  day  of  the  flre  it  was  at  or  near  Peters- 
burg daring  the  entire  day,  and  at  the  time 
the  flre  actually  was  raging.  Other  witnesses, 
employes  of  dt^endant,  whose  duty  it  was  to 
know  the  whereabouts  of  eoglnea,  testified  in 
corroboration  of  the  englneman  of  locoiqotiTe 
No.  654  that  It  was  then,  as  he  testifies,  at 
or  near  Denver  during  the  entire  day  of  Oc- 
tober IsL  The  question  then  arises,  can  the 
testlnjony  of  plolntlfl's  witnesses,  though 
positiTe  In  its  charBcter,-~belng  that  of  per- 
sons (Hily  casually  observing  the  presence  ot 
en  engine  in  the  C<dorado  brings  yard,  hav- 
ing no  particular  object  In  knowing  what 
number  it  bore,  their  attention  not  being  per- 
tlcnlarly  attracted  to  It,  and  It  being  no  part 
of  their  business  to  keep  any  trace  of  it,— 
be  said  to  be  of  aocb  weight  as  materially  to 
detract  frraa  the  weight,  credibility,  and  suffl- 
cloicy  of  fbe  evldoice  produced  by  the  de- 
f aidant  In  that  behalf?  Not  only  was  the 
testimony  of  defendant's  witnesses  given  by 
men  who  were  aigaged  in  its  onploynient, 
and  therefore  supposed  to  be  better  Informed 
with  reference  to  this  matter,  but  it  was  their 
duty,  under  the  rules  of  the  company,  to  know 
what  locomotive  vras  In  use,  and  where  used, 
and  to  report  that  fact  to  the  proper  office. 
In  the  nature  of  things,  tbetr  means  of  knowl- 
edge were  much  better  than  those  possessed 
by  plalntUTs  witnesses.  To  onr  minda,  the 
fact  was  established  to  a  moral  certainty  that 
locomotive  663  was  not  at  Golcando  Spi^gs 
on  the  day  of  the  flre,  but  that  it»  companion. 
No.  664,  was  the  one  which  the  plaintllTe 
witnesses  then  saw.  What  It  Is  consldwed 
that  the  two  locomotives  were  similar  In  size, 
appearance,  and  pattern,  and  that  plaintiff's 
witnesses  had  frequently  seen  No.  653,  and 
supposed  It  was  still  In  use  between  Colorado 
Springs  and  Manltou,  and  In  swltchii^  In  the 
yards  at  Colorado  Springs,  it  is  not  surprising 
that  they  mistook  the  engine  they  saw  for 
No.  663.  The  mistake  was  not  unusual  or 
unnatural.  It  was  common.  To  this  conclu- 
sion we  come  without  discrediting  In  the  least 
the  good  faith  of  plalntUTs  witnesses,  Im- 
pugning their  motives,  or  questioning  their 
veracity.  All  reasonable  men  can  readily  see 
bow,  In  the  circumstances  disclosed  by  tills 
record,  the  plaintiff's  witnesses  honestly  were, 
as  they  might  very  naturally  be.  mistaken  in 
the  supjwBltlon  that  they  saw  locomotive  No. 
653;  and  in  reaching  our  conclusion  as  Judges, 
and  as  weigbing  evidence  and  ascertaining 
motive,  we  cannot  lay  aside  our  own  Judg- 
ment and  experience  as  men.   The  positive 


conviction  left  In  our  minds  after  reading  this 
record  Is  that  locomotive  No.  053  was  at  or 
near  Denver  at  the  time  of  the  flre,  and  that 
plalntlfTs  witnesses  were  In  error  In  saying 
that  It  was  at  Colorado  Springs.  It  might  be 
urged,  however,  that,  so  far  as  plaintllTs 
rights  are  concerned.  It  makes  no  difference 
whether  the  sparks  which  caused  the  flre 
escaped  from  locomotive  654  or  563,  and  un- 
questionably this  is  true.  The  prejudice  to 
the  defendant,  however,  does  not  consist  in 
the  mere  fact  that  evidence  that  one  engine, 
rather  than  another,  if  either,  was  the  cause 
of  the  Injury;  but  when  it  is  considered  that 
the  only  evidence  as  to  any  defect  In  defend- 
ant's locomotive  which  caused  the  flre  was 
that  concerning  653.  and  that  there  was  no 
testimony  wtiatever  that  there  was  any  d^ecc 
In  No.  564,  and  when  It  Is  further  borne  hi 
mind  that  plaintiff  produced  witnesses  to  tes- 
tify to  the  existence  after  the  flre  of  a  bole 
In  the  smokestack  of  No.  668,  from  which 
other  witnesses  testified  fbey  saw  live  sparks 
escaping  a  few  minutes  befwe  the  fire.  It  be- 
comes very  apparent  tliat  snch  testimony  as 
this  must  have  been  exceedingly  prejudicial. 
If  m  truth  engine  663  wu  not  then  at  Colo- 
rado Spring  As  we  read  the  record,  It  most 
have  been  upon  this  testimony  alone,  or  wy 
larg^,  that  the  jnry  baaed  Its  verdict  that 
the  defendant  was  gottty  at  negligence.  It 
therefore  appears  that  the  evidence  on  which 
the  Jury's  verdict  must  be  upheld.  If  at  all. 
Is  not  legally  sufficlrait  for  that  pmpoae^  and 
the  vardlct  Is  manifestly  against  the  weight 
of  the  evidence.  It  wIU  not  do  to  say  that 
the  verdict  of  the  jnry  might  have  been  llie 
same  had  plalntUTs  witnesses  not  Identified 
the  engine  In  qnestlon  as  No.  663.  The  taw 
qniry  Is  not  what  .effect  this  identification  ac- 
tually had  upon  fha  jury,  but  what  effect 
might  It  have  had,  or  what  efltect  would  It 
naturally  have,  upon  their  mindsT  We  can- 
not say  that  they  disregarded  It  In  arriving  at 
thetr  verdict,  but,  on  the  ccmtrary,  it  having 
been  admitted,  and  undoubted^  commented 
iQK>n  by  counsel,  we  must  suppose  that  It  bad 
a  strong,  If  not  a  controlling  Influence  wtth 
tbem.  We  reverse  this  judgment  upon  tlie 
gronnd  that  the  verdict  is  manifest^  against 
the  weight  of  the  credible  evidence,  and  to 
permit  the  Ju^ment  to  stand  would,  in  our 
judgment,  be  a  vmmg  to  the  defendant  which 
no  court  should  tolerate.  The  equities  of 
plaintllTs  claim  are  not  opposed  to  this  con- 
clusion. The  destrnctlon  of  his  prop^ty  by 
flre  probably  would  not  have  occurred  had  he 
promptly  called  for  and  taken  It  from  defend- 
ant's possession.  And  while  this  neglect  on 
his  part  does  not  entirely  absolve  defendant 
from  liability,  and  Its  duty  with  respect  to 
the  care  of  the  cart  became  that  of  a  ware- 
houseman only,  still,  when  we  come  to  con- 
sider the  duty  of  the  court  in  passing  on  tbe 
legal  rights  of  the  parties,  their  own  conduct 
as  bearing  thereu[K>n  Is  not  to  be  overlooked. 

2.  For  the  reasons  given,  the  Jndgm«it 
must  be  reversed,  but,  In  view  of  another 
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trial.  It  1b  necessary  to  notice  some  other 
errors  assigned.    The  instractions,  In  the 
main,  were  unusually  fair  to  both  sides.  The 
uncontradicted  testimony  Is  that  plaintiff's 
cart  Tvas  received  by  defendant  at  Colorado 
Springs  on  the  27th  day  of  September,  1888, 
and,  In  accordance  with  the  custom  in  such 
cases,  notice  of  Its  arrival  was  at  once  given 
by  a  postal  card  sent  to  him  through  the  Unit- 
ed States  mail.   Tbe  fire  occurred  on  the  1st 
day  of  October  following.   The  plaintiff  did 
not  an-ive  at  Colorado  Springs  until  two  days 
after  the  fire,  when,  upon  going  to  defend- 
ant's depot,  he  himself  first  learned  of  the 
destruction  of  his  property.    It  does  not  ap- 
pear that  he  resided  in  Colorado  Springs, 
or  that  any  one  was  there  to  act  for  him. 
He  was  the  consignor  himself,  and  If  he  did 
not  reside  at  Colorado  Springs,  or  have  such 
agent  there,  he  was  not  entitled  to  notice. 
But  that  is  not  Important  here,  for  it  is  clear 
that  due  notice  was  given  to  him,  and  that 
he  did  not,  within  a  reasonable  time  after  the 
receipt,  and  before  the  destruction,  of  the 
cart,  call  for  the  same.   The  shipment  con- 
sisted of  a  single  Item,  and  It  would  have  re- 
quired bat  a  short  time  to  remove  the  cart 
from  defendant's  possession.   The  evidence 
not  being  In  dispute,  the  question  whether, 
in  the  circumstances,  the  duty  of  defendant 
as  .a  common  carrier  had  ceased,  was  one 
of  law;  and,  as  such,  It  is  clear,  as  a  legal 
proposition,  that  defendant's  liability  as  a 
common  carrier  ceased  at  the  time  of  the  fire, 
and  whatever  liability.  If  any,  it  was  under, 
was  that  of  a  warehouseman  only;  and  so 
the  court,  on  request,  should  charge.    In  In- 
struction numbered  6,  as  given  by  the  court, 
the  question  as  to  whether  plaintiff  had  am- 
ple time  for  the  removal  of  his  cart  was  sub- 
mitted to  the  Jury,  to  be  determined  by  them 
as  a  question  of  fact   Had  an  iDstruction 
been  requested  by  defendant  that  plaintiff 
did  have  ample  time,  It  would  have  been  the 
duty  of  the  court  to  give  It.   The  submission 
by  the  court  of  that  question  to  the  Jury, 
however,  was  at  defendant's  request,  and 
therefore  It  may  not  now  be  beard  to  com- 
plain.  In  this  instruction  the  court  also  told 
the  Jury  that,  in  determining  what  la  ample 
time.  It  was  their  duty  to  take  Into  considera- 
tion all  the  circumstances  as  they  appeared 
In  evidence,  but  they  were  not  to  consider  the 
convenience  of  the  plaintiff  in  that  regard, 
or  the  distance  that  he  may  have  been  from 
the  station  of  the  defendant  at  the  time  of 
the  arrival  of  the  cart.   The  defendant  now 
Insists  that  the  court  committed  error  in  tell- 
ing the  Jnry  to  take  Into  consideration  all 
tbe  circumstances  appearing  In  the  evidence, 
for  there  were  no  such  circumstances,  except 
those  which,  In  the  concluding  sentence,  the 
court  says  must  not  be  talcen  Into  considera- 
tion at  all.   This  criticism  is  not  good.  There 


1  were  other  circumstances  in  proof,  which  the 
I  Jury  were  entitled  to  consider,  such  as  the 
length  of  time  between  the  day  of  the  arrival 
of  the  cart  and  the  day  when  plaintiff  called  ' 
for  it,  and  the  fact  that  notice  was  at  once 
given  to  him  of  Its  arrival.  In  the  seventh 
instruction  tbe  court,  In  defining  the  general 
duty  of  a  warehouseman,  among  other  tbln^, 
said  that  it  extended  to  the  conduct  of  his 
agents  and  employes  in  the  handling  of  arti- 
cles intrusted  to  his  care,  and  that  the  Jury 
might  also  consider  tbe  value  of  the  goods 
with  which  the  warehouseman  was  likely  to 
be  intrusted,  and  his  capacity  for  burdening 
himself  without  unjustifiable  expense  In  the 
construction  and  maintenance  of  buildings  In 
which  they  are  to  be  stored.  Tbe  objection 
to  this  Is  said  to  be  that  there  was  no  charge 
of  negligence  against  the  agents  or  employes 
of  the  defendant  In  handling  goods  Intrusted 
to  Its  care,  and  that  the  capacity  of  a  ware- 
houseman is  not  a  test  of  his  habllity.  In 
case  of  another  trial  It  Is  well  to  avoid  men- 
tion of  the  conduct  of  defendant's  agents  and 
employes  In  handling  goods,  for  that  Is  not 
an  element  In  this  case,  and  the  capacity  of 
a  warehouseman  is  not  the  true  test  of  his 
liability.  The  care  required  of  a  warehous*- 
man  Is  the  same  whether  he  be  rich  or  poor. 
For,  if  the  fact  that  he  is  rich  requires  of 
him  greater  care  than  if  he  possessed  only 
moderate  means  or  is  poor,  then,  if  he  were- 
extremely  poor,  the  care  required  might  be 
such  as  practically  to  amount  to  nothing;  and 
no  one  would  claim  that  such  an  uncertain 
and  sliding  rule  should  be  the  measure  of  his 
liability.  In  some  of  the  Instructions  given, 
there  appears  to  be  a  recognition  "by  the  court 
of  a  distinction  with  respect  to  different  de- 
grees of  negligence.  Possibly  this  Is  account- 
ed for  by  the  fact  that  defendant  In  some 
of  Its  requests  committed  a  like  error.  While 
defendant  Is  not,  for  that  reason,  in  a  position 
to  complain,  and  in  fact  does  not  complain, 
of  the  distinction  thus  made  by  the  court, 
we  deem  it  appropriate  to  say  that  the  doc- 
trloe  Is  firmly  established  In  this  JorlsdictioD 
that  d^ees  of  negligence,  such  as  slight 
ordinary,  and  gross,  are  not  recognized,  and 
trial  courts,  in  their  instructions,  should  not 
attempt  to  make  such  distinctions.  Tele- 
graph Co.  V.  Eyser,  2  Colo.  341;  Ralh-oad  Co. 
V.  Holmes,  5  Colo.  197;  Electric  Co.  v.  Simp- 
son, 21  Colo.  371,  41  Pac.  499,  31  L.  R.  A. 
566;  Tramway  Co.  v.  Reld,  22  Colo.  349,  45 
Pac.  378;  Railroad  Co.  v.  Spencer,  25  Colo. 
9,  52  Pac.  211.  We  do  not  consider  merito- 
rious defendant's  objections  to  the  rulings 
of  tbe  trial  court  in  admitting  and  r^ectlo^ 
evidence. 

For  the  error  pointed  out,  the  Judgment 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial.  Reversed. 

STEELE,  dissents. 
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DENVER  &  R.  G.  R.  CO.  t.  BUPFEHB. 
(Suiffeme  Court  of  Oolwado.    June  2,  1902.) 

RAILROADS— PERSONAL  INJURIES— TRBSF AS S- 
ER  ON  TRACK— CONTRIDUTORY  NBOLiaBNCB 
— UISCOVERBD  PBRIL-LICENSE-FLEADINQ— 

ISSUES. 

1.  Where  the  compluint  id  an  action  for  in- 
jories  iutlicted  by  a  railroad  train  alleged  ueg- 
ligence  only  In  tnat  no  warniug  was  ^ren,  and 
that  the  speed  of  the  train  was  in  excess  of 
that  permitted  by  ordiuance,  submission  ol  the 
issue  of  negligence  ou  the  part  of  the  engi- 
ueert  in  not  seeing  plaintifE  or  iu  failing  to 
keep  a  lookout,  was  error. 

2.  Continued  use  of  a  railroad  track  as  a 
footway  docs  not  make  the  usen  licensees, 
where  repeated  protests  and  warnings  against 
such  use  are  given. 

3.  A  railroad  company  Is  liable  to  a  tres- 
passer on  Its  track  for  mjuries  willfully  or  in- 
tentiuunlly  inflicted  by  Its  servants. 

4.  Au  allegation  Ui  a  complaint  in  a  per- 
sonal Injury  action  that  an  act  was  wanton, 
reckless,  or  grossly  negligent  Is  not  equivalent 
to  au  allegation  that  tne  act  la  willful  and  in- 
tentional. 

5.  rialntiff  stuped  on  a  railroad  track  at  a 
point  000  feet  from  a  station  at  which  a  train 
was  standing;  testifying  that  she  looked  in 
both  directioiis,  but  saw  no  train,  though  the 
Tiew  was  entirely  unobstructed.  She  walked 
between  the  rails  in  the  same  direction  Id 
which  the  train  was  goiDf^,  with  au  umbrella 
over  her  shoulder,  and  did  not  look  around 
after  going  on  the  track.  The  'train  started 
from  the  station  on  an  up  grade,  necessarily 
making  noise.  Held,  that  plaintiff  was  guilty 
of  contributory  negligence,  as  matter  of  law, 

6.  PlaintifE  iu  a  personal  injury  action, 
though  guilty  of  contributory  negligence,  may 
recover  if,  after  discovery  of  his  peril,  defend- 
ant could,  by  ordinary  care,  have  prevented  it, 
and  failure  to  exercise  such  care  was  the  proxi- 
mate  cause  of  the  Injury. 

7.  The  doctrine  that,  in  an  action  for  per- 
sonal Injuries,  plaintifE  may  recover,  though 
guilty  of  contributory  negligence,  if  defendant 
failed  to  use  ordinary  care  to  avert  the  injury 
after  he  discovered  plaintiff's  peri!,  applieti  not 
only  to  cases  where  defendant  actually  discov- 

,  ered  the  peril,  but  also  where  by  the  exercise 
of  ordinary  care  he  could  have  done  so. 

8.  Where  the  complaint  in  an  action  for  in- 
uries  inflicted  by  a  railroad  train  alleged  ueg- 
igeuce  only  in  that  no  warning  was  given,  and 
that  the  speed  of  the  train  was  in  excess  of 
that  permitted  by  ordinance,  but  the  case  was 
tried  on  the  theory  that  a  cause  of  action  for 
willfnl  or  wanton  injui7  was  stated,  and  the 
evidence  tended  to  support  such  cause  of  ac- 
tion, rather  than  the  one  pleaded,  the  actlou 
should  not  be  dismissed  on  appeal,  but  re- 
manded, with  permission  to  amend. 

Appeal  from  district  court  Lake  county. 

Action  for  personal  Injuries  by  Christina 
Buffebr  against  the  Denver  &  Rlo  Grande 
Railroad  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Revei-sed. 

The  complaint  attempts  to  state  a  cause  of 
actlnn  based  on  acts  of  the  defendant  showing 
wanton,  wlUfnl,  and  intentional  misconduct. 
The  answer  is  a  general  denial  and  a  plea  of 
contributory  negligence  br  plaintiff.  The  evt* 
deuce  Is  not  Tolnminous  oi  substantially  con- 
flicting. The  statemoit  of  the  parties  Is  ac- 
cepted as  to  tiie  case  thereby  made,  with  such 
additions  from  the  record  as  the  court  deems 
mato-Ial.  On  the  6th  of  September,  1805.  ap- 
pellant railroad  company  owned  and  operated 


a  line  of  railroad  which  passes  through  tbe 
town  of  Glenwood  Springs,  Colo.  Its  passen- 
ger station  Is  at  the  comer  of  Pitkin  avenue 
and  Seventh  street,  whence  the  track  easterly 
therefrom  nms  on  a  curve  diagonally  across 
Seventh  street,  leaving  it  a  block  east  of  tbe 
station,  from  which  point  on  eastward  the 
track  is  entirely  upon  private  prop^ty  of  the 
appellant,  except  at  the  crossing  of  Grand  ave- 
nue, which  is  al>out  600  feet  east  of  the  rail- 
way station.  Tbe  track  crosses  Grand  ave- 
nue, passing  under  a  large  wagon  bridge 
which  there  spans  Grand  river.  The  ap- 
proach to  this  bridge  leaves  Grand  avenue  at 
a  paint  about  half  a  Mock  south  of  Its  Inter* 
section  with  Seventh  street,  and  passes  thence 
over  Seventh  street,  the  railroad  track,  and 
Grand  river.  Immediately  underneath  this 
wagon  bridge  is  a  foot  bridge,  the  southern 
approach  to  which  begins  between  the  ralW 
road  track  and  the  river  bonk.  These  two 
bridges  afford  practically  tbe  tmly  means  of 
access  between  the  town  of  Glenwood  Springs 
proper  and  the  Hotel  Colorado,  which,  with  its 
baths  and  other  Improvements,  Is  located  on 
the  northem  side  of  the  river.  Travdera 
using  tbe  foot  bridge  in  coming  from  the 
northem  to  tbe  southern  aide,  on  their  waj  to 
the  town  proper,  necessarily  cross  the  raD- 
road  track  on  Grand  avenue  at  grade.  For 
the  convenience  of  Its  passenger8,-^ot  only 
those  whose  destination  la  ttxe  Hotel  Colorado, 
bat  tlioBe  going  Into  the  business  portion  of 
the  town,— tbe  comimuy  at  times  stops  Its 
trains  at  Grand  avenue,  and  ttaoe  has  erect- 
ed a  platform  about  S  feet  wide,  and  extend- 
ing upon  Its  private  pn^erty  about  190  feet 
easterly  from  Grand  avenue.  The  level  of 
this  platform  Is  lower  than  that  of  Seventh 
street,  and  three  flights  of  steps  have  beoi 
erected,— one  at  each  end  and  one  In  the  mid- 
dle,—leading  up  from  the  platform  to  Sev- 
enth street.  There  are  no  bnlldings  or  Im- 
provements of  any  kind  between  the  railway 
track  and  the  river,  and  the  land  between 
Seventh-  street  and  Hie  river  from  the  railway 
station  for  several  blocks  east  of  Grand  ave- 
nue Is  tbe  private  property  of  the  company. 
Some  distance  east  of  Grand  avenue,  and  be- 
tween the  railroad  track  and  the  river,  Is  .a 
cave,  in  which  is  a  hot  spring,  to  which  per- 
sons resort  for  bathing.  Seventh  street  and 
the  public  road  Into  which  It  merges  at  the 
eastern  limit  of  the  town  lead  directly  to  this 
cave,  but  at  certain  seasons  of  the  year  l^e 
railroad  track  affords  better  walking  jthan 
the  street  or  the  sidewalks,  and  persons  going 
to  the  cave  frequently  go  upon  or  alongside 
of  the  railroad  track.  The  ^aintlff  hi  this 
case  claims  that  this  custom  had  existed  for 
so  long  a  time  and  was  so  general  tiiat  the 
public  acquired  a  right  to  use  the  tracks  and 
right  of  way  of  the  railway  company  as  a 
highway  In  passing  from  Grand  avenue  to  tbe 
cave.  The  dtfendant  denies  that  any  such 
right  was  thereby  acquired,  and  says  that  per- 
sons so  using  Its  track  are  mne  trespassers. 
The  uncontradicted  facts  In  the  case  are  that, 
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while  the  tracks  bad  been  used  as  a  passage- 
wa;  for  the  general  public.  It  was  against 
the  repeated  protests  of  tbe  agents  of  the 
railroad  company,  and  that  signposts  had  been 
by  the  company  put  upon  Its  light  of  way, 
warning  persons  against  entering  and  crossing 
the  company's  trades,  or  using  the  property 
for  their  own  convenience.  On  the  m  iming 
of  September  ttth,  appellee  a  resident  of  Lead- 
Tille,  had  beoi  on  tbe  north  side  of  the  river, 
in  the  vlchilty  of  the  Hotel  Colorado.  She 
returned  to  tbe  south  side-  by  the  foot  bridge, 
apparently  Intending  to  return  to  her  place 
of  temporary  abode  ta  tbe  town.  On  arrlvhig 
at  tbe  railroad  track,  whm  it  crosses  Grand 
avenue,  she  concluded  to  go  to  the  cave  east 
of  the  town  and  south  of  the  river,  and,  with 
tbat  object  In  view,  tamed  eaatwardly  from 
Grand  -avenue  and  walked  along  and  up'>n  the 
railroad  track  of  the  defendant,  between  the 
tails.  By  continuing  along  or  upon  Grand 
avenue  a  few  rods  further  south,  {^intifC 
would  have  reached  Seventh  street,  and  might 
have  continned  her  Journey  to  the  cave  by 
walking  on  tbat  thoroughfare,  free  from  all 
danger  from  defendant's  trains.  This,  h'jw- 
ever,  she  elected  not  to  do.  Before  stepping 
onto  the  track  die  says  that  she  looked  along 
it  In  both  directiws,  and  although  there  was 
an  unobstructed  view  from  the  point  where 
Ox  was  standing  to  tlie  passenger  station  of 
the  defendant  600  feet  away,  where  was 
then  standing  tbt  passenger  train  that  after- 
wards collided  with  her,  she  uys  that  she 
did  not  see  it  After  walking  a  few  steps 
on  the  track,  as  the  day  was  warm  and  tbe 
nm  shining,  she  raised  an  umbrella  over  her 
head  and  rested  It  on  her  shonlder,  and  with- 
out looking  back,  or  keeping  any  watch,  ta 
DBlng  any  of  her  senses  for  tbe  purpose  of  as- 
certaining whether  or  not  trains  were  ap- 
preaching  her  from  tither  direction,  thus  con- 
tinued between  the  rails  for  a  distance  of 
about  160  or  160  feet  when  she  was  struck 
by  tb»  pnsamgar  train,  which  came  up  behind 
her.  and  caused  the  li^uries  for  which  she 
sues.  Tbe  eng^eer  did  not  see  plaintiff  on 
tbe  track,  and  did  not  know  of  the  accident 
until  his  train  reached  some  station  farther 
east-though  he  maintains  that  a  lookout  was 
kept  while  passing  throu^  the  town.  There 
ts  an  ordinance  of  the  town  which  requires  a 
flagman  to  be  statknied  at  every  raihioad 
crosaiugt  or  other  suitable  precaution  to  be 
taken  against  injury  to  peraons  and  property 
In  the  operation  of  railroads;  and  Jliere  Is  a 
further  requirement  tbat  no  locomotive  or 
train  sball  be  run  at  a  speed  to  exceed  elgbt 
miles  an  hour  wltbln  the  town  limits,  and  the 
bell  attached  to  tbe  locfnnotlve  is  required 
to  be  rang  while  runnhig  theretbrou^.  No 
evidence  was  produced  by  plaintiff  as  to  the 
mpeeA  at  which  tbe  train  was  running,  only 
one  of  bar  witnesses  saying  "It  looked  as  if  It 
ran  pretty  swift-"  Tbe  testimony  of  a  num- 
ber of  witnesses  for  tbe  defendant  was  that 
tbe  speed  did  not  exceed  six  miles  an  hour, 
Some  of  plalntUTs  witnesses  testified  that 


there  was  no  sounding  of  the  whistle  or  ring- 
ing of  the  bell,  others  said  they  did  not  re-* 
member  whether  the  bell  was  nme,  while  tbe 
testimony  of  tbe  fireman  and  englneman  was 
tbat  the  b^  was  continuously  rung  from  the 
station  tlU  the  limits  of,  the  town  were  pass- 
ed, and  tbe  whistle  was  sounded.  <m  approach- 
ing street  crossings.  The  foregoing  we  think 
is  a  fair  summary  of  the  material  points  of 
the  evidence.  In  so  far  as  It  affects  the  ques- 
tions raised  upon  the  appeal. 

Waleott  Valle  &  Waterman  (W.  W.  Field, 
of  counsel),  for  appeliaut.  James  Glynn  and 
Clinton  Reed,  for  appellee. 

CAMPBBTX,  0.  J.  (after  stating  the  facts). 
Numerous  errors  are  aiMlgiied,  relating  chief- 
ly to  the  instructions  of  the  court  The  Im- 
poi'tant  questions  discussed  are:  Was  the 
plaintiff  a  llcmaee  or  a  trespasser?  Was  the 
tdalntlfl  guilty  of  negligence  that  directly  <a 
proximately  contributed  to  the  Injury?  Was 
the  defendant  guilty  of  what  plaintiff  cbar- 
acterissea  as  gross  or  willful  negligence?  Or 
speaking  more  accurately,  was  the  conduct 
of  defendant  such  as  indicated  a  willful  or 
malicious  Intent  to  hifllct  Injury?  We  do  not 
notice  In  detail  the  objections  raised,  but 
shall  discuss  and  lay  down  the  principles  by 
which  this  controversy  shoidd  be  determined. 

1.  The  negligent  acts  or  mischief  charged 
against  defendant  In  tbe  complaint  as  con- 
stituting the  sole  proximate  cause  of  the  in- 
Jury  are  that  its  servants  did  not  give  any 
warning  of  the  approadi  of  the  train,  and 
that  Its  speed  was  greatly  In  excess  of  the 
limits  presaibed  In  the  town  ordinance  As 
we  read  the  complaint  these,  and  these  only, 
are  the  particulars  as  to  which  d^endant  Is 
said  to  have  been  remiss.  The  court  bow- 
ever,  submitted  this  brahch  of  the  <»se  upon 
the  allied  n^ligence  of  tbe  englneman  In 
not  seeing  plaintiff  upon  the  track,  or  In  faD- 
ing  to  keep  an  outiook  in  front  of  bis  engine; 
as  it  was  said  to  be  his  duty  to  do  In  the  cir- 
cumstances of  this  case.  There  was  objection 
to  this,  and  the  court  should  have  confined 
the  case  to  the  Issues  made  by  the  pleadings. 

2.  Under  the  facts  of  the  case  before  u^ 
we  do  not  consider  it  very  Important  wheth- 
er plaintiff  was  a  trespasser  ox  -a  licensee^ 
though  tbe  latter  may,  as  a  general  rule  be 
entitled  to  more  consideraUmiF  than  the  for- 
mer. Still  the  coiurt  erred  in  instructing  the 
Jury  that  If  the  railroad  track  had  been  con- 
tlnously,  commonly,  and  generally  used  tm 
a  number  of  years  prior  to  the  accident  and 
was  then  used,  as  a  j»as8ageway  by  the  gen- 
eral public,  this  was  equival^it  to  an  ac* 
quiescence  by  defendant  tb^ln,  and  con- 
stituted a  license  by  tbe  railway  company 
that  Its  track  might  be  so  used.  The  tes- 
timony is  uncmitradicted  that  tbe  company 
repeatedly  protested  against  thto  use,  and  did 
all  that  might  reasonably  be  expected  in  such 
circumstances  to  warn  the  public  against 
using  the  railroad  propepty  for  their  own 
ccmrenlence.  Inst«td  ot  luducii^  or  alluring 
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people  to  enter  upon  Its  property,  or  ac> 
qutesdng  In  its  use  as  a  blghway,  the  con- 
trary Is  true,  viz.,  tbat  defendant  repeatedly 
warned  people  against  the  same.  It  Is  diffi- 
cult to  conceive  how  It  Is  possible  tm  a  li- 
cense thus  to  be  acqidred.  Bat  though 
plaintlfF  was  a  trespasser,  it  does  not  neces- 
sarily follow  that  she  cannot  recover  If  the 
injury  was  willfully  or  Intentionally  Inflicted, 
as  plalntUf  in  her  pleading  has  tried  to  aver, 
and  if  the  other  essentials  of  such  a  cause  of 
action  are  established.  Bridently  the  plain- 
tiff had  this  in  mind  when  the  complaint  was 
drawn,  for  she  did  not  content  herself  with 
charging  that  defendant  was  guilty  at  mere 
negligence,  bnt  she  attempted,  at  least,  to 
aver  that  her  injnrtea  were  occasioned  t^*  an 
intentional,  willful,  and  deliberate  act  or 
omission  of  duty  of  def  mdanf  s  serrant;  and 
she  must  be  held  to  proof  of  such  act  or 
omission.  And  so  we  must  regard  tbe  com- 
plaint as  stating  a  cause  of  action  based,  not 
upon  mere  n^ligence^  but  mpon  an  Intuition- 
al, willful  act  or  diutitctlon  ot  Auty  on  the 
part  of  defendant's  servant,  eiiaracterlsed  bj- 
recklessness  or  heedlessness  as  to  the  conse- 
qnenees  of  his  act,  or  failure  to  act  It  may 
be  that  this  cause  of  action  is  defectively 
stated,  and  we  think  Is  Is,  bnt  both  parties 
seon  to  have  proceeded  upon  the  assumption 
that  something  more  tiian  mere  negligence 
of  defendant  was  alleged.  In  passing,  we 
observe  that  an  allegation  that  an  act  Is  wan- 
ton, reckless,  and  grossly  negllgoit  Is  not 
equivalent  to  an  all^atlon  of  a  willful  or 
an  Intentional  act 

8.  That  plaintiff  was  guilty  of  n^llgence 
of  a  flagrant  acact,  we  have  not  the  slightest 
doubt  She  testifles  that  before  she  stuped 
upon  tbe  railroad  track  she  looked  both 
ways,  but  did  not  see  any  train.  The  im- 
contra dieted  evidence  Is  <and.  Indeed,  plain- 
tiff BO  all^^oB  In  her  complaint)  that  at  the 
time  she  wont  upon  the  track  the  passenger 
train,  the  engine  of  which  afterwards  struck 
her  and  caused  the  injuries,  was  standing  at 
tbe  station,  about  600  feet  to  tbe  ust  of 
Grand  avenue  where  It  Intonects  the  railroad 
track.  The  view  was  wholly  unobstructed 
Either  by  cars  or  natural  ol^ects.  The  com- 
plaint further  says  that  from  the  moment 
the  train  pulled  out  from  the  station  until  the 
engine  threw' plaintiff  from  the  track,  the 
engineer  could  plainly  see  her,  for  she  was 
constantly  In  full  view.  If  this  Is  so,— and 
plaintiff  is  bound  by  It— then  she  certainly 
could  have  seen  the  train.  It  Is  true,  she 
says  she  did  not  see  it  That  howew.  Is 
her  misfortune,  not  defendant's  fault.  Tbe 
train  was  there,  and.  If  she  did  not  see  it 
It  was  because  she  was  heedless  or  careless 
or  absent-minded.  If  she  had  carefully  look- 
ed, she  would  have  seen  the  train.  That, 
however,  is  not  the  only  r^ect  In  which 
she  was  guilty  of  negligence.  While  the  au- 
thorities differ  as  to  whether  mere  walking 
between  the  rails  of  a  railroad  track  Is  neg- 
ligence per  sCf  th^  are  unanimous  upon  the 


proposition  that  the  jvesence  of  a  railroad 
track  its^  puts  a  reasonably  careful  perscm 
upon  notice  that-danger  Is  present;  and  when 
one  drilberately  walks  al(»g  a  railroad  track 
without  properly  making  use  either  of  his 
sense  of  hearing  or  of  sight  to  avert  dan- 
ger, be  Is  guilty  of  negligence.  The  undis- 
puted facts  aro  that  plaintiff  stuped  upon 
the  railroad  track  at  a  time  when  the  pas- 
senga  train  was  600  feet  away  to  the  west- 
ward, which  she  saw,  or  oi^ht  to  have  seen, 
and  she  deliberately  turned  her  face  east- 
ward, and  walked  In  the  center  of  tbe  track, 
with  an  umbrella  raised  and  thrown  acrosB 
her  shoulder,  without  once  looking  back  from 
the  time  she  began  her  walk  unUl  she  bad 
traversed  a  distance  of  150  or  160  feet  and. 
she  did  not,  as  she  sa^  hear  the  noise  of 
the  approaching  train.  It  must  have  made 
more  or  less  noise,  because  It  stopped  at  the 
station  for  16  (HT  20  minutes,  and  In  going 
eastward  It  was  on  an  up  grade,  and.  in  the 
very  nature  of  things,  tbe  ninnlng  of  the 
train  could  not  have  beoi  unattended  wltJi, 
noise,  and  plaintiff's  attention  was  not  dis- 
tracted by  noises  ttom  auj  other  sources. 
Yet  plaintiff  says  that  tiie  first  IntimatloiL 
she  bad  of  its  approach  was  at  the  very 
moment  of  collision,  and  at  once  thereafter 
she  became  unconscious.  So  we  say  tbat  as 
a  matter  of  law,  undor  the  oncoatradtctsd 
testimony,  plaintiff  was  guilty  of  negllgoice. 
It  has  been  directly  held  In  a  nnpiber  of 
cases  that  one  does  not  do  his  fall  duty  mere- 
ly by  locking  or  listening  befme  going  onto 
a  railroad  track,  but  It  Is  bis  doty  to  keep  a 
ctmstant  watch  tor  the  approach  of  a  train 
or  an  engine  whUe  thereafter  walking  along 
It  Railroad  Co.  v.  Godfrey,  71  IlL  500,  608. 
22  Am.  Bep.  U2;  Railway  Co.  T.  Tartt  12 
C.  C.  A.  618,  64  Fed.  823;  Candelarla 
Hallway  Co.,  6  N.  M.  266,  279.  27  Pac.  487. 
This  court  and  our  court  of  amteols  bave 
held  tbat  such  acts  as  plaintiff  admits  con- 
stitute contributory  negligence.  Kennedy  v. 
Railway  Co.,  10  Colo.  405, 10  Pac.  210;  Rail- 
road Co.  v.  Ryan.  17  Cola  98-101.  28  Pac 
79;  Railroad  Co.  v.  Holmes,  6  Cola  197; 
Oavldson  V.  Tramway  Ca,  4  Colo.  App.  283, 
35  Pac.  920.  In  actions  grounded  on  n^li- 
gence,  the  general  rule  Is  that  a  plaintiff  who 
Is  guilty  of  negllgmce  whicb  contrtbutea  to 
or  Is  a  direct  cause  of  his  Injury  may  not 
recover;  and,  if  the  charge  against  defend- 
ant here  was  mere  negligence,  the  court  be- 
low, upon  the  admitted  facts,  ougbt  to  .have 
directed  a  verdict  In  li»  Aivor.  Wore  tJiIs 
not  a  case  of  an  Intuitional  or  willful  act 
or  omission,  but  merely  one  where,  notwith- 
standing the  negl^nce  of  tbo  plaintiff,  the 
defendant  was  sought  to  be  hdd  responsiUe 
for  the  accident  because  it  hod  a  last  clear 
opportunity  of  avoiding  It  the  question  would 
be  presented  wbetiber  it  was  a  fit  occaslrai  tor 
the  application  of  the  doctrine  ot  'last  clear 
chance.'*  Learned  courts  differ  in  tbe  rea- 
sons f^veo  for  enforcing  It  and  much  con- 
fusion lias  arisen  hi  the  attempt  to  fasten  a 
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liability  upon  or  gire  relief  to  a  defendant  In 
such  drcmnstances.  Ad  Interesting  article 
upon  tbis  Question  Is  found  In  volume  8,  Case 
and  Comment,  for  April,  1902.  But  we  are 
not  dealing  with  that  kind  of  a  ease.  Her6 
the  alleged  grievance  was  an  Intentional  In- 
fliction of  Injury,  and  we  think,  by  the  great 
weight  of  nutborlty,  a  pJalntlflC,  though  guilty 
of  negligence,  may  still  recover,  If,  after  the 
discovery  of  bis  peril,  defendant  falls  to 
exercise  ordinary  care  to  prevent  the  injury, 
if  In  fact  such  failure  of  defendant  was  Its 
proximate  or  direct  cause,  and  If,  as  said  by 
"this  court  In  Railway  Co.  v.  Crisman,  19 
Colo.  30,  35,  34  Pac.  286,  defendant  was  "also 
guilty  of  such  conduct  as  Implied  an  Intent 
or  TvllMngness  to  cause  the  injury."  Transit 
Co.  V.  Dwyer,  20  Colo.  132,  30  Pac.  1106; 
Railway  Co.  v.  Cranmer,  4  Colo.  524.  In  the 
Crisman .  Case  the  element  of  willfulness 
seems  to  have  been  considered  present,  but 
there  Is  some  doul>t  about  it  as  to  the  other 
two  cases  cited.  Howevffi  that  may  be,  It  is 
clear  that  the  doctrine  which  we  have  an- 
nounced applies  to  a  case  where  willful  or 
intentional  Injury  is  diarged  against  a  de- 
fendant Yet  It  Is  to  be  always  borne  In 
mind  tbat,  If  plaintiff's  own  n^llgence— bebig 
In  point  of  time  either  prior,  ccmcurrent  with, 
or  subsequent  to  that  of  the  defendant — 
tarns  out  to  be  the  sole  proximate  or  direct 
canse  of  the  injury,  she  Js  not  entitled  to 
recoTCT,  whatever  the  cause  of  action  be. 
There  was  some  evidence,  which  should  have 
been  submitted  to  the  jury  under  ai^roprlate 
instructions,  upon  these  varlons  propositions. 
Beach,  Contrlb.  Neg.  §§  54-57.  Assuming, 
then,  that  plaintiff  was  guilty  of  negligence, 
the  pivotal  question  in  the  case  Is  whether 
the  accident  might  have  been  averted  bad 
defendant,  after  discovering  plaintiff's  peril, 
or  after  ber  peril  might  have  been  discov- 
ered by  the  exercise  of  ordinary  care  and 
diligence,  used  ordinary  care  to  stop  the  train. 
In  other  w<»ds,  was  the  conduct  of  the  engi- 
neer in  not  stopping  his  train  otter  he  saw, 
or  by  the  exercise  of  reasonable  care  and 
diligence  might  have  seen,  the  plaintiff,  such 
as  to  show  an  ntter  and  wanton  Indifference 
to  the  cmsequences  of  bis  act  or  omission 
to  act,  and  was  such  condbct  the  sole,  proxi- 
mate, and  direct  canse  of  the  injury,  or  was 
plaintiff's  negligence,  cwtinning  down  to  the 
moment  of  the  collision,  ttie  sole,  prcolmate 
cause?  There  are  anthm^tles  which  hold 
that  the  mere  failure  of  an  engineer  to  cause 
the  bell  attached  to  his  engine  to  be  rung,  or 
the  whistle  to  be  sounded.  Is  not  of  Itself 
sufficient  proof  to  establish  a  willful  Intent 
to  cause  injury,  and  snch  decision  we  think 
is  right  And  It  is  proper  to  add  that  the 
anthorlties  hold  that  where  an  engines  sees 
an  adult  walking  on  the  track  In  front  of  an 
approaching  train,  and  knows  of  no  reason, 
like  deafness  or  dmnkenness  or  undue  pros- 
tration, that  prevents  him  from  acting,  he  is 
jnstifled  in  presuming  that  the  pedestrian 
will  step  off  before  a  coUIsloo  occurs. 


4.  Defendant's  counsel  strenuously  Insist, 
however,  tliat  a  railroad  company  is  not 
bound  to  take  any  precautions  for  tiie  safety 
of  trespassers,  and  that  in  no  event  may  a 
trespasser  recover  from  It  for  injuries  Inflict- 
ed while  he  is  upon  its  private  property,  ex- 
cept at  street  crossings,  unless  it  is  guilty  of 
a  failure  to  exercise  ordinary  care  after  it 
actually  discovers  that  the  trespasHer  Is  In  a 
position  of  peril.  In  other  words,  the  conten- 
tion Is  that,  even  though  by  the  exercise  of 
ordinary  care  the  peril  might  have  been  dis- 
covered, yet  If,  as  a  matter  of  fact,  actual 
knowledge  of  the  trespasser's  peril  was  not 
acquired  by  the  company's  servants  in  time 
to  enable  them  by  ordinary  care  to  avert  the 
accident,  no  recovery  can  be  had.  Undoubt- 
edly a  large  number  of  able  courts  liave  so 
decided;  but  this  court,  in  the  case  of  Rail- 
way Co.  V.  Dwyer,  supra,  has  at  least  fore- 
shadowed a  quallflcatlon  of  the  general  rule 
contended  for  by  defendant.  The  direct  ques- 
tion, however,  was.  not  then  presented  as  to 
whether  recovery  was  limited  to  cases  where 
actual  knowledge  is  shown;  but  we  tliink 
the  better  rule  In  applying  the  doctrine  of  last 
clear  chance,  or  In  cases  of  willful  act.  Is, 
as  stated  in  2  Shear.  &  R.  Neg.  S  484,  that 
if  a  defendant  fails  to  see  what  be  was  bonnd 
to  look  for  and  ought  to  have  seen,  he  Is 
guilty  of  negligence.  It  Is  upon  a  somewhat 
similar  principle  that  we  have  just  held  plain- 
tiff guilty  of  negligence  in  not  seeing  the 
passenger  train  at  the  station  when  she  says 
she  looked  for  it.  She  ought  to  have  Be&i 
it,  and.  If  she  had  exercised  reasonable  care, 
would  have  seen  it  and  the  fact  that  she  did 
not  will  not  relieve  her  from  the  results  of 
ber  negligence.  So,  with  respect  to  defend- 
ant though  Its  englneman  did  not  see  plain- 
tiff upon  the  track  In  time  to  avert  the  acci- 
dent, still,  if,  in  the  circumstances  of  this 
case,  be  ought  to  have  seen  her,  and  through 
some  fault  or  neglect  of  his  own  did  not 
the  result  is  the  same  as  if  he  had  seen  her 
and  did  not  stop  bis  train,  if  with  safety 
to  his  passengers  he  could  have  done  so  after 
actually  seeing  her. 

By  an  enforcement  of  the  strict  rule,  the 
judgment  might  be  reversed,  with  Instructions 
to  the  trial  court  to  dismiss  the  action,  for  it 
was  not  established  by  proof,  or  submitted 
by  the  court  npon  th4  charges  of  the  spedflc 
misconduct  which  the  plaintiff  stated  in  her 
complaint  but  ratha,  upon  the  alleged  will- 
ful and  wanton  condnct  of  the  engineer  in 
not  keepli^  a  sufficient  lookout  for  persons 
upon  the  track  at  this  i^ace.  But  both  par- 
ties we  tliink,  by  their  conduct  have  waived 
a  strict  compliance  with  the  rules  of  pleading, 
and  at  least  one,  and  possibly  both,  of  them, 
supposed  that  a  cause  of  action  based  upon 
the  willful  misconduct  of  defendant  was 
pleaded. 

The  judgment  must  be  reversed  because  of 
rulings  by  the  trial  court  opposed  to  the  prin- 
ciples herein  laid  down;  but  we  shall  not, 
as  requested  by  defendant  order  the  action 
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cIlBinlssed,  but  will  pennit  the  complaint  to 
be  amended,  if  tbe  plaintiff  sees  fit,  and  re- 
mand tbe  canse  for  a  new  trial  In  accordance 
with  tbe  views  herdn  expressed.  Keversed. 


(»  Colo.  IS) 

BOARD  OF  COUNTY  COM'RS  OF  ARAPA- 
HOE COUNTY  T.  CITY  OP  DEa^VIiR. 
(Supreme  Court  of  Colorado.    June  2,  1902.) 

MONEY  RECEIVED— PENALTIES  AND  INTER- 
EST ON  CITY  TAXES— RECOVERY  FROM 
COUNTY— ESTQPPEL-CO  UN  TEHCLAJM. 

1.  Under  Laws  1874,  p.  'JS5,  S  4,  providing 
that  the  couuty  treasurer  shall  be  ex  olBdo  the 
«)lIector  of  city  taxes,  aud  pay  over  to  the 
city  treasurer  eacJi  month  the  mooeya  so  col- 
lected, where  the  couut;^  treasurer  did  not  puy 
over  to  the  city  penalties  and  iuterest  on  de- 
linquent taxes  the  liability  of  the  county  there- 
for did  not  arise  from  any  trust  relations  with 
the  city,  and  recovery  coald  be  had  only  on 
the  theory  that  the  county  had  received  money 
belonging  to  the  city,  which  in  eqoity  it  should 
pay  over. 

2.  For  2.S  years  tbe  county  treasurer  had 
been  colleoting  the  city  taxes,  and  accounting 
to  the  city  treasurer  therefor.  There  was  no 
proof  of  fraud  or  collusion  between  the  county 
aud  the  treasurer.  His  books  and  reports  were 
public,  aud  no  demand  had  ever  beeu  made 
for  penalties  and  interest  which  be  bad  not 
paid  0T«-  to  the  dty.  It  was  Impoaaible  to  de- 
termine what  amount  of  these  penalties  and 
interest  the  county  may  have  received,  or  what 
refunds  bad  been  made  to  taxpayers  for  er- 
roneous assessments.  Held,  that  the  city  was 
estopped  from  recorering  from  tbe  county 
items  accruing  more  than  six  years  prior  to 
the  commencement  of  the  action. 

3.  Under  Civ.  Code,  §g  56,  57,  providing  that, 
in  an  action  on  contract,  any  other  cause  of 
action  also  arising  upon  contract,  and  existing 
at  the  commencement  of  tbe  action,  may  be 
pleaded  as  a  counterclaim  or  defense,  where  a 
cit7  sued  a  county  for  penalties  aud  interest 
which  its  treasurer,  acting  as  the  agent  of 
both,  had  wrongfully  paid  to  tbe  county,  it 
was  proper  to  plead  counterclaims,  os  tbe  ac- 
tion was  not  to  recover  taxes. 

4.  In  an  action  by  a  city  to  recover  penal* 
ties  and  interest  collected  by  the  couuty  treas- 
urer for  the  city,  and  wrongfully  paid  over  to 
tho  county,  the  couuty  could  not  object  that 
the  taxes  levied  by  tbe  city  did  not  bear  inter- 
est, either  before  or  after  they  became  delin- 
quent, as  the  money,  though  collected  without 
warrant  of  law,  Bhould  have  been  paid  to  the 
city,  for  whose  benefit  it  was  received. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  dty  of  Denver  against  tbe 
board  of  coimty  commissioners  of  Arapahoe 
county.  From  a  judgment  tor  plaintiff,  de- 
fendant appeals.  Reversed. 

George  F.  Dunklee,  Co.  Atty.  (O.  B.  Jack- 
son, of  counsel),  for  appellant  A.  B.  McKin- 
ley  and  Everett  Bell,  for  respondent 

GABBEBT,  J.  The  city,  as  plaiotlff.  insti- 
tuted an  action  In  the  court  below  to  recover 
from  the  board  of  county  commissioners  of 
Arapahoe  county,  as  defendant,  tbe  amount 
collected  by  tbe  tronsurer  of  the  county  from 
1877  to  1809,  Inclusive,  as  interest  or  penal- 
ties upon  delinquent  taxes  of  the  city,  and 
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paid  to  the  county  Instead  of  the  dty.  From 
a  Judgment  against  the  county  for  the  aggre- 
gate amount  of  such  Items  for  tlie  years  men- 
tioned. It  brings  the  case  heee  for  review  on 
appeal. 

The  county  pleaded  the  statute  of  limita- 
tions In  bar  of  all  lt«ns  accruing  more  than 
six  years  prior  to  tbe  commencement  of  this 
action.  This  plea  was  not  regarded  arallable 
by  the  trial  court.  We  shall  not  discuss  at 
determine  tbe  question  of  the  application  at 
tbe  statute  of  limitations  to  this  case,  be- 
cause It  la  apparent  from  the  character  of  the 
action,  the  nature  of  tbe  defenses  Intmposed, 
the  relationship  of  the  county  to  the  city,  and 
the  facts  fairly  Inferable  from  the  proof  and 
circumstances,  tUat,  as  to  the  Items  to  wbtch 
the  plea  of  the  statute  was  directed,  an  es- 
toppel In  pals  was  eatabli^ed.  The  defense 
of  equitable  estoppel  may  be  asserted  against 
a  munidpal  corporation  when  the  character 
of  the  action  and  tbe  facts  and  drcumstances 
are  such  that  Justice  and  equity  demand  the 
corporation  should  be  estopped.  DIU.  Mua 
Corp.  (4th  Ed.)  S  GTS;  Mouat  Lumber  Go.  v. 
City  of  Denver,  21  Colo.  1,  40  Pac.  237;  Den- 
ver V.  Ghnrd,  21  Colo.  447,  42  Pac  WZ;  Board 
of  Sup*r8  of  Logan  Co.  v.  City  of  Llncohi, 
81  IlL  150;  Town  of  Fahi)lay  v.  Board  <tf 
Com'rs  of  Park  Co.  (Col>.  Sup.)  87  Pac.  1S2. 

By  reference  to  the  dty  cbarter,  It  aiqiears 
the  county  treasurer  Is  made  ex  offido  tbe 
collector  of  taxes  levied  by  the  city  upon 
property  within  Its  limits;  that  be  is  required 
to  collect  these  taxes  at  the  same  thne  and 
In  tbe  same  mannw  county  and  state  taxes 
are  collected,  and  shall  each  month  pay  over 
to  tbe  d^  treasurer  the  moneys  so  him 
collected.   Laws  1874,  p.  28S,  |  4.   There  Is 
no  liability  on  the  part  of  the  county  to  fbe 
city  for  the  collection  of  these  taxes,  nor  Is 
the  county  responsible  for  the  default  or  n^- 
lect  of  the  treasurer  to  perform  the  duties 
imposed  upon  him  by  law  with  respect  to 
city  taxes.  In  short,  notwithstandbig  a  state- 
ment by  counsel  for  the  county  which  might 
be  construed  to  tbe  contrary,  there  Is  no  priv- 
ity whatever  betweoi  the  dty  and  the  comity 
with  respect  to  the  taxes  of  the  dty,  and,  so 
tar  as  the  collection  of  tbese  taxes  is  concern- 
ed, the  county  treasurer  Is  ex  officio  the  ofB- 
clal  of  the  city  for  this  purpose.  The  action, 
therefore,  can  only  be  maintained  upon  the 
theory  tliat  the  county  has  received  money 
bcLngIng  to  the  city,  which.  In  equity  and 
good  conscience.  It  should  pay  to  tbe  latter. 
In  fact  counsel  for  appellee  squarely  base 
tiie  right  of  the  dty  to  maintain  this  actUn 
upon  that  ground,  {n  the  replication  filed  to 
the  answer  It  Is  asserted  that  the  services  per- 
formed by  the  county  treasurer,  which  the 
county  sought  to  recover  tbe  value  of  by  conn- 
terclalm,  were  performed  by  the  treasurer  as 
ex  officio  collector  of  taxes  for  the  city. 
They  do  not  direct  our  attentltm  to  any  stat- 
utes which  Impose  a  llablllty  on  tbe  county  to 
c.  llect  or  account  for  such  taxes,  and.  in  our 
oplnlon.  It  is  Appannt  from  tbe  statutory  pro- 
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visions  OD  Oie  subject  tbat,  while  a  county 
official  Is  designated  as  the  person  who  shall 
collect  the  city  taxes,  he  does  so  solely  as  tbe 
agent  and  official  of  the  dty.  It  mnst  follow, 
therefore,  as  already  suggested,  that  the  only 
theory  upon  which  this  action  can  be  main- 
tained is  that  the  treasurer  of  the  county,  In- 
stead of  paying  the  interest  collected  upon  de- 
linquent taxes  of  the  city  to  the  treasurer 
of  the  latter,  paid  them  orer  to  the  county. 
In  other  w6rds,  the  liability  of  the  county 
does  not  arise  from  any  trust  relations  with 
the  city,  or  from  a  breach  or  neglect  of  any 
goToimkental  or  public  duty  Imposed  by  law. 

Twffiity-three  years  have  elapsed  betweoi 
the  date  the  first  cause  of  action  accrued  and 
the  time  this  action  was  commenced.  During 
all  that  period,  or,  perhaps  more  cw%ctly 
speaklng,^  shice  1879,  at  least,  the  official  of 
the  dty  charged  with  the  duty  of  collecting 
Its  revenue  and  accounting  to  Its  treasurer 
therefor  baa  paid  these  funds  to  the  county. 
There  is  no  prottf  whatever  of  any  fraud  or 
collurion  between  the  county  and  the  treas- 
urer. The  books  and  r^orts  of  the  latter 
were  public,  and  no  reason  la  given  why  the 
city  during  all  this  long  period  should  not 
have  been  or  was  not  aware  of  the  action  of 
the  treasuror  with  respect  to  the  penalties 
and  Interest  now  claimed.  In  fact,  it  must 
be  inferred  from  the  record  that  the  money 
was  paid  to  the  county  with  the  knowledge 
of  the  city,  and  yet  no  demand  for  its  re- 
payment was  ever  made  urftil  a  short  time 
before  the  commencement  of  this  action.  The 
lapse  of  time  has  unquestionably  made  it  dif- 
ficult, if  not  Impossible,  to  ascertain  with  a 
reasonable  decree  of  certainty  what  amount 
of  these  penalties  and  taiterest  the  county 
may  have  received.  Tills  is  demonstrated 
from  the  report  of  the  referees  appointed  to 
take  an  acconnt,  from  which  It  appears  tbat 
counsel  for  the  respective  parties,  recognizing 
the  difficulty  of  computing  the  aggregate  of 
the  items  Involved,  stipulated  that  the  amount 
In  controversy  might  be  ascertained  by  a 
method  of  proportion.  It  appears  that  the 
board  of  county  commissioners  have  from 
time  to  time  refunded  taxpayers  the  amounts 
represented  by  erroneous  assessments,  and 
have  included  In  these  refunds  the  tax  col- 
lected on  such  amounts  for  the  city,  and  that 
It  would  undoubtedly  be  a  matter  of  great 
difficulty  to  ascertain  the  sum  total  of  these 
refunds.  Statutes  of  limitation  are  intended 
for  the  repose  and  peace  of  society,  and  also 
to  guard  against  tt^e  evils  resulting  from  the 
loss  of  evidence  and  the  failing  memory  of 
-witnesses.  They  are  grounded  upon  equita- 
ble considerations.  By  the  positive  acts  of 
Its  own  official,  without  fraud  or  collusion,  or 
in  circumstances  which  would '  prevent  the 
city  from  having  full  knowledge  of  his  ac- 
tion, money  belonging  to  It  has  been  paid  to 
the  county,  the  aggregate  of  which  is  made 
up  of  a  great  number  of  items.  After  the 
Inpse  of  so  many  years  It  Is  Impntcticable  to 
determine  these  Items  with  certainty,  or  to 


ascertain  what  arrangement  existed  between 
the  parties  with  respect  to  these  matters,  or 
what  sums  may  have  been  paid  on  this  ac- 
count The  actiw  Is  not  lo  tatnxce  the  per- 
formance of  any  governmental  or  public  duty, 
or  liability  of  the  county;  and  wboe,  in  ac- 
tions of  this  character,  the  same  equitable 
reasons  exist  to  estop  a  municipal  corpora- 
tion from  asserting  stale  dalma  which  otrtaln 
in  actlcms  at  law  barred  by  the  statute  of 
limitations,  equl^,  by  analogy  to  the  latter, 
will  stay  the  municipally  for  the  seme  rea- 
sons, and  limit  It  to  the  same  period.  Kelley 
V.  Boetbdier,  28  G.  C.  A.  14,  86  Fed.  65. 
For  these  reasons,  it  was  error  to  allow  any 
recovery  for  Items  accruing  more  than  six 
years  prior  to  the  commencement  of  the  ac- 
tion. 

The  conny  also  Interposed  seven  specific 
counterdalnts  which  it  sought  to  offset 
against  the  claim  of  the  city.  These  items 
were  for  the  value  of  r^stration  books  and 
booths  furnished  the  city,  for  expenses  In- 
curred in  advertising  and  collecting  the  ci^ 
taxes,  and  for  refunds  of  taxes  paid  out  by 
the  county  which  had  thoretofore  been  turned 
over  to  the  city.  None  of  these  items  were 
allowedf  because  It  was  held  by  the  trial 
court  that,  as  against  taxes,  no  offset  could 
be  pleaded.  This  question  does  not  arise  In 
the  case.  While  the  money  Qie  county  re- 
celved  which  forms  the  basis  of  Its  liability 
to  the  city  was  realized  from  the' collection 
of  penalties  aud  Interest  upon  taxes  due  the 
dty,  the  action  of  the  latter  Is  not  to  recover 
these  sums  as  revenue,  In  the  hands  of  the 
county  as  such,  but  the  account  representing 
them,  by  virtue  of  the  treasurer  having 
wrongfully  paid  this  money  to  the  county. 
No  fraud  or  collusion  between  this  official  and 
tiie  county  is  proved,  and  the  question,  there- 
fore, of  set-off  or  counterclaim  in  revalue 
matters  Is  not  iffesented.  Our  Civil  Code 
provides  that  in  an  action  arising  upon  con- 
tract any  other  cause  of  action  also  arising 
upon  contract,  and  existing  at  the  commence- 
ment of  the  action,  may  be  pleaded  as  a  de- 
fense and  counterclaim.  Sections  56,  57.  OIv. 
Oode.  The  counterclaims  pleaded  should  have 
been  allowed,  If  established  by  the  testimony, 
and,  under  the  law,  constituted  liabilities  of 
the  city  to  the  county.  Whether  they  were  so 
established,  or  relate  to  mattera  which  the 
city  must  account  to  the  county  for,  we  do 
not  determine,  but  limit  our  decision  on  the 
question  to  the  one  proposition  that  tbae  Is 
no  revenue  question  Involved,  In  the  sense 
which  would  preclude  the  allowance  of  coun- 
terclaims for  that  reason. 

In  the  oral  argument  It  was  suggested  by 
counsel  for  the  county  that  during  the  years 
covered  by  this  action  the  taxes  levied  by  the 
city  did  not  bear  Interest,  either  before  or 
after  tliey  became  dellnquCTit,  and  therefore 
the  city  cannot  maintain  this  action.  The 
county  cannot  raise  this  question.  The  treas- 
urer, acting  <Hi  behalf  of  the  city,  collected 
penalties  and  Interest  upon  the  principal  of 
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tbe  taxes  due  tbe  city;  and  the  money  tiins 
realized,  even  thongh  collected  wltboot  war- 
rant of  law,  Bboiild  have  been  paid  to  the 
city,  for  whose  benefit  it  was  recelTed.  The 
treasurer  could  not  refuse  to  pay  this  mon^ 
orer  to  tbe  city  because  he  was  not  author- 
teed  to  collect  it.  Havluff  paid  It  to  the  coun- 
ty, tbe  latter  Is  responsible  to  the  city,  for 
tbe  reasons  already  indicated,  because,  In  the 
absence  of  a  statnte  directing  what  disposi- 
tion BhaU  be  made  of  the  penalty  and  Interest 
collected  on  delinquent  taxes,  they  follow  tbe 
prlnclpaL  Board  of  Com*rB  of  Prowers  Co. 
T.  Pe(^)le  (Colo.  App.)  60  Pac.  73;  School 
Dist.  V.  Hedges,  18  Wash.  68,  42  Pac.  522; 
State  T.  MlBh,  13  Wash.  802,  48  Pac.  40; 
Board  of  Com'ni  of  Hancock  Go.  t.  State, 
119  Ind.  473,  22  M.  B.  10. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  r^anded  for  a  new 
trial  in  harmony  with  the  views  herein  ex- 
Dressed.  Beversed  and  remanded. 


(30  Colo.  177) 

UNITED  OIL  CO.  v.  BOSBBBRBT. 

(Snpreme  Court  of  Colorado.    April  17,  1902.) 

NBOLIOENGB—BVIDBNCE}— OPINION  EVIDENCE 
—INSTRUCTIONS. 

1.  Wh^,  in  an  action  against  a  gas  com- 
pany for  injuries  sustained  from  the  explosiou 
of  a  gas  stove,  owing  to  the  alleged  nettligence 
of  defendant  in  connecting  the  stove  with  the 
pipes,  tbe  complaint  did  not  charge  that  de- 
fendant failed  to  make  a  test  of  the  pipes,  but 
did  charge  that  the  represeutative  of  the  com- 
pauy  failed  to  make  a  test,  it  was  not  error 
to  permit  evidence  that  the  representative  made 
no  test,  since  the  company  was  chai^eable 
with  whatever  negligence  the  representative 
was  guilty  of. 

2.  in  an  action  against  a  gaa  company  for 
injaries  sustained  from  the  explosion  of  a  gaa 
stove,  owing  to  the  alleged  uegligeuce  of  de- 
feudant  iu  connecting  the  stove  with  the  pipes, 
a  witness  for  plaintiff  was  asked,  as  an  ex- 
pert, whether,  when  a  house  is  fitted  with  gaa 
pipes  for  heatinf;  purposes,  ft  is  necessary  to 
make  an  inspection  of  the  pipes  before  turning 
oa  tbe  gas.  Defendant  objected  to  the  form 
of  tbe  question.  Held,  that  the  objection  did 
not  raise  tbe  question  that  expert  testimony 
was  inadmissible. 

8.  Where  in  an  action  against  a  gaa  company 
for  injuries  from  an  explosion  of  a  gaa  stove, 
owing  to  the  alleged  negligence  of  defendant 
iu  not  inspecting  the  pipes  before  lighting  the 
gas,  the  evidence  showed  uegligence  on  tbe 
part  of  defendant,  tbe  admiaaion  of  opinion 
evidence  as  to  whether  an  Inspection  should 
have  been  made  was  uot  prejudicial  error. 

4.  Tbe  court  charged  that  the  defendant,  if 
it  put  iu  the  pipes  and  left  them  in  proper  con- 
dition, was  entitled  to  presume  that  they  re- 
mained in  that  condition  when  it  was  asked  to 
torn  the  gas  on  and  connect  tbe  stove,  in  the 
absence  of  notice  that  changes  had  been  made 
in  the  meantime,  and  refused  to  charge  that 
defendant  was  not  responsible  for  tbe  condi- 
tiou  of  the  pipes.  If,  after  its  servants  put  them 
iu,  changes  were  made  without  its  knowledge. 
Held,  that  it  was  not  error  to  refuse  the  re- 
quested instruction;  the  one  given  iMing  as 
favorable  as  defendant  waa  entitled  to. 

5.  Plaintiff  employed  a  gas  company  to  con- 
nect bis  gaa  atove  with  pipea  in  the  house 
through  which  defendant's  gaa  was  to  be  sup- 
plied. An  employ^  couuected  the  stove  and  tit 
tbe  gas,  and  left  it   It  burned  with  a  feeble 


flume,  and,  on  notification,  defendant  sent  ao- 
other  employe  to  investigate.  Tbe  latter  foond 
the  gas  flowing  at  low  pressure,  and  turned  it 
off,  but  not  so  that  It  would  not  rdight  itself, 
ana,  on  going  into  the  cellar,  discovered  a  leak. 
While  stopping  the  leak,  an  explosion  occur- 
red. Held,  that  defendant  waa  liable  because 
of  tbe  negligence  of  the  first  employe  in  not 
examining  the  pipes  and  In  not  turning  oS  tlie 
gas  when  be  left  the  nremises,  and  because 
of  the  uegligonce  of  toe  second  employ^  in 
not  turniug  off  the  gas  and  in  not  giving  warn- 
ing of  tbe  danger  of  an  explosion. 

Appeal  frmn  district  court,  Fremont  comi- 
ty. 

Action  by  Benjamin  S.  Eoscberry  against 
the  United  Oil  Company.  F^m  a  judgment 
for  plaintiff,  d^endant  aj^eaUk  AfBrmed. 

Henry  P.  May,  for  appeUant  J.  Q.  Waters 
and  Lee  Champion,  for  appellee. 

STEELE,  J.  During  the  month  of  March, 
1888,  an  explosion  of  natural  gas  demoliabed 
a  dwelling  bouse  In  which  tbe  appellee  and 
hJa  family  were  residing.  The  appeUee,  his 
wife,  aud  daughter  sustained  serious  personal 
Injuries;  and  suit  was  brought  hy  them  in 
the  district  court  of  Fremont  county  against 
the  United  Oil  Company,  the  appellant,  to 
recover  damages.  The  amended  comphilnt 
alleges  that  the  United  Oil  Company  is  a  cor- 
poration organized  under  the  laws  of  the 
state  for  tbe  purpose,  among  other  things,  of 
engaging  in  and  transacting  the  business  of 
supplying  tbe  public  generally  with  gas  for 
heating  purposes;  that  the  explosiou  was  oc- 
casioned by  the  negligence  and  carelessness 
of  the  said  corporation.  Then  follows  a  de- 
tailed account  of  the  events  leading  up  to 
and  following  the  explosion.  Tbe  following 
allegation  Is  contained  In  the  amended  com- 
plaint: "That  said  Injuries  of  plaintiff  were 
so  received  aud  said  explosion  was  occasioned, 
directly  and  proximately,  by  the  negligence 
and  carelessness  of  the  defendant  and  its  of- 
ficers, agents,  and  employes,  and  In  this:  that 
tbe  defendant,  having  been  employed  by  the 
plaintiff  to  furnish  gas  from  Its  pipes  for  heat- 
ing a  store  In  the  kitchen  of  said  dwelling, 
sent  one  Taylor,  then  in  its  employment,  to 
make  connection  from  defendant's  pipes  to 
and  with  said  stove;  that  the  said  Taylor 
negllgeotiy  and  car^essly  turned  the  gaa  from 
defendant's  pipes  Into  the  pipes  fitted  into 
said  bouse,  leading  to  said  stove  and  running 
through  the  cellar  under  the  kitchen,  without 
making  any  examination  or  test  to  ascertain 
or  know  whether  there  was  any  obstruction 
of  said  pipes  or  not."  In  the  answer  It  la 
alleged  that  the  injury  and  damage,  If  any, 
were  caused  by  the  negligence  and  careless- 
ness of  the  plaintiff;  that  the  premises  men- 
tioned in  the  complaint  were  the  property  of 
John  T.  Miller,  and  that  said  MlUer  was  in 
possession  and  control  thereof;  that  after  t'^ 
construction  and  fitting  and  connection  of 
said  pipes  In  said  dwelling,  the  said  compa^r 
caused  them  to  be  examined  and  inspected, 
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and  found  that  they  were  In  good  and  safe 
condition,  so  that  gas  could  not  escape  there- 
Irom;  that  thereafter,  without  the  defend- 
ant's knowledge,  said  Miller  changed  the  con- 
nections, fittings,  and  condition  of  said  pipes, 
BO  that  after  said  change  the  gas  could  and 
did  escape  therefrom;  that  in  making  the 
said  change  a  cap  was  negligently  left  off  or 
taKen  from  a  tap  of  the  bouse  pipes  in  the 
cellar  of  said  dwelling,  of  which  the  defend- 
ant company  was  not  notified. 

Upon  the  trial  the  following  question  was 
asked  of  the  plaintiff,  Roseberry:  "Q.  Dur- 
ing the  time  you  were  there  when  Taylor 
was  there,  did  Taylor  make  an  examination 
or  test,  or  look  out  for  a  leak?'  This  ques- 
tion was  objected  to  as  riot  bring  coTered 
by  the  pleadings.  The  objection  was  over- 
ruled, and  the  witness  permitted  to  answer. 
"A.  I  didn't  see  him  do  anything,  sir."  The 
following  question  was  asked  the  witness  Do- 
lan:  "Q.  I  will  ask  you  this  question,  as  an 
expert:  When  a  house  la  fitted  with  gas 
pipes  for  heating  purposes,  Is  there  any  ex- 
amination or  inspection  of  those  pipes  neces- 
sary to  l>e  made  before  yon  turn  on  the  gas? 
The  following  objection  was  made:  **I  ol>- 
ject  to  that  as  not  covered  by  the  pleadings. 
I  he  only  allegation  In  the  pleadings  Is  that 
Mr.  Taylor  failed  to  make  any  test  or  exam- 
ination. There  Is  no  allegation  that  the  de- 
fendant failed  to  make  a  test  or  examination 
otherwise  than  that."  And  also:  "Because 
it  cannot  be  relevant.  As  to  whether  it  is 
necessary  or  not  cannot  be  competent  in  this 
•case.  This  Is  not  baseu  upon  the  pleadings. 
This  Is  based  upon  the  form  of  the  ques- 
tion." The  objections  were  ovamled.  The 
witness  answered:  "A.  It  Is  necessary The 
witness  Julian,  an  architect,  was  asked  sub- 
stantially the  same  questions,  similar  objec- 
tions were  made,  the  objections  were  overrul- 
ed, and  the  witness  was  permitted  to  answer. 

in  Instmctlons  2,  6,  and  7,  the  court,  in 
substance,  charged  the  jury  that  It  was  the 
company's  duty,  before  It  connected  Its  ap- 
pliances  for  conveying  gaa  to  the  house  of 
plaintiff  for  burning  there,  to  exercise  reason- 
4ible  end  ordinary  care  In  ascertaining,  by 
Inspection  or  otherwise,  whether  such  pipes 
were  In  a  reasonably  safe  condition  for  con- 
veying gas  for  the  purposes  Intended,  and 
that  If  the  company  made  such  connection, 
And  turned  on  and  lighted  the  gas,  and  per- 
mitted the  same  to  remain  burning,  when  the 
plug  or  tap  was  off  the  end  of  the  service 
pipe  In  the  cellar,  without  then  making,  or 
having  at  any  time  theretofore  made,  an  In- 
spection of  the  system  of  pipes,  then  such 
conduct  was  negligent  and  careless.  The 
company  offered  the  following  instruction: 
•The  defendant  Is  not  responsible  for  the  con- 
-dltlon  of  the  pipes  In  the  cellar,  If,  after  Its 
servants  put  them  In,  changes  were  made 
without  Its  knowledge.".  This  was  refused. 
The  court  gave,  as  instruction  Xo.  9,  the  fol- 
lowing: "The  defendant,  if  it  put  in  the 
j;iipes  and  left  them  ta  proper  condition,  was 


entitled  to  presume  that  they  remained  la 
that  condition  when  It  was  asked  to  turn 
the  gas  on  and  connect  the  range,  in  the  ab- 
sence of  notice  that  changes  had  been  made 
In  the  meantime." 

I'he  undisputed  facts  disclosed  by  the  testi- 
mony are  that  the  premises  in  question  were 
rented  by  Roseberry  from  Miller;  that  Rose- 
berry  was  required  by  the  rules  of  the  com- 
pany to  employ  the  company  to  make  the 
connection,  and  that  he  did  employ  the  com- 
pany to  connect  the  range  and  to  turn  on 
the  gaa;  that  the  connection  was  made  and 
the  gas  turned  on  and  lighted  by  a  man  nam- 
ed Taylor,— an  employe  of  the  company;  that 
the  gas,  when  lighted,  was  found  to  burn 
with  an  Insufficient  flame,  indicating,  as  wit- 
ness Taylor  said,  a  very  low  pressure,  or  an 
obstruction  in  the  pipes;  that  Taylor  left  the 
premises  without  turning  off  the  gas  or  mak- 
ing an  inspection  of  the  pipes;  that  Taylor 
reported  the  facts  to  the  foreman  for  the 
company,— a  man  named  Preston;  that  about 
two  hours  after  the  gas  was  turned  on  by 
Taylor,  Preston  came  to  the  house  "to  see 
the  condition  of  the  gas  and  fire  at  that  time, 
—are  in  the  stove."  Preston  then  states: 
"I  found  the  fire  In  the  stove  burning  a  little 
below,  or  somewhat  below,  Its  normal  condi- 
tion,—that  it  usually  Is  burning.  I  turned 
out  tthe  fire  in  the  stove,  opened  it  again,  and 
listened  to  it,— listened  to  the  pressure  of  the 
gas  coming  through,— lifted  the  Ud  off  the 
stove  and  looked  Into  It,  and  again  closed  the 
lid.  opened  the  cellar  door  (trapdoor),  and 
went  down  cellar.  I  didn't  turn  It  out  bo 
but  what  It  would  relight  itself.  I  left  the 
lids  on  the  stove  when  I  went  Into  the  cellar. 
AVhen  I  went  down  cellar  I  found  escaping 
gas  from  an  aperture  at  the  end  of  the  lower 
service  pipe  leading  to  the  house.  I  put  my 
hand  over  the  aperture  to  check  the  flow  of 
gas.  I  looked  around  in  my  pocket  to  find  a 
piece  of  waste,  which  I  usually  carry,  and  I 
couldn't  find  any.  Then  I  looked  for  a  piece 
of  paper  or  cloth  or  something,  on  the  fioor, 
to  stop  It  with,  and  I  couldn't  find  anything 
there.  I  went  to  ask  them  to  hand  me  a 
cloth  from  overhead.  I  think  I  spoke  once 
or  twice,- 1  think  1  spoke  the  second  time; 
and  as  I  was  speaking  the  second  time,  be- 
fore I  could  finish  my  sentence,  the  explosion 
took  place." 

Three  cases  were  consolidated  for  trial. 
The  jury  rendered  a  verdict  for  the  sum  of 
$3,013  in  favor  of  the  plaintiff  Benjamin  S. 
Roseberry.  No  question  Is  raised  as  to  the 
amount  of  the  verdict. 

We  will  consld^  the  questions  presented 
by  the  assignments  of  error  in  the  order  they 
are  presented  in  the  brief  of  counsel; 

It  is  first  contended  by  counsel  for  the 
company  that  the  court  erred  in  not  permit- 
ting the  plaintiff  to  go  Into  the  question  wheth- 
er or  not  examinations  or  tests  of  the  pipes 
In  the  dwelling  were  or  ought  to  have  been 
made,  because  the  pleadings  do  not  allege  that 
the  defendant  made  no  examination  or  test. 
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The  complaint  dues  not  charge  tbat  the  de-  ; 
Ceodant  fulled  to  make  a  test  oC  the  pipes,  but  , 
it  does  charge  that  Taylor,  the  represeata-  I 
tlve  of  the  company,  failed  to  make  a  test  or  i 
examination;  and  this  is  sufficieot  to  chai^  ' 
the  company  with  whatever  negligence  Tay- 
lor was  guilty  of. 

The  court  did  nut  err  in  permitting  witness- 
es to  testify  that  Taylor  made  no  test  of  the  ' 
pipes  before  or  after  he  turned  on  the  gas,  [ 
nor  In  permitting  witnesses  to  testify  that  he  \ 
lighted  the  gu  and  left  it  burning  In  ,the 
Btove. 

It  Is  next  urged  that  the  court  erred  In  per- 
mitting the  witness  Dolan,  a  master  plumber, 
steam  and  gas  fitter,  and  Julian,  an  architect, 
to  testify  that,  to  ascertain  whether  leaks 
exist.  It  Is  necessary  to  make  a  test  or  exam- 
inatlcn  of  the  pipe.  We  are  of  opinion  that 
the  objection  to  the  form  of  the  question  did 
not  present  to  the  court  the  objection  that 
expert  testimony  was  Inadmissible,  and  we 
think  it  not  necessary  to  determine  whether, 
In  a  case  such  as  this,  testimony  of  this  char- 
acter may  be  received  over  obJectfoD.  And 
we  shall  presently  decide  that,  assuming  a 
proper  objection  to  hare  been  made,  and  that 
opinion  testimony  in  a  case  of  this  character 
should  not  be  received  over  such  objection,  the 
reception  of  such  testimony  was  not  prejudi- 
cial to  the  defendant,  because  the  vq^lct 
should  be  sustained  upon  the  testimony  of  the 
defendant  alone.  As  the  rules  of  the  com- 
pany required  Roseberry  to  have  the  connec- 
tion made  by  an  employ^  of  the  company,  he 
had  a  right  to  expect  that  the  company's  em< 
ployte  would  make  the  connection  in  a  safe 
and  skillful  manner. 

The  Instruction  given  by  the  court  concern- 
ing the  presumption  that  the  pipes  remained 
in  proper  condition,  in  the  absence  of  n  otice 
that  a  change  had  been  made,  is  as  favorable 
to  the  company  as  should  have  been  given; 
and  the  court  did  not  err  in  refusing  the  In- 
struction offered.  Indeed,  we  doubt  very 
much  if  the  instruction  given  by  the  court  lis 
not  more  favorable  to  the  company  than  the 
law  authorizes.  It  seems  to  ns  that  In  deal- 
ing with  Roseberry  the  company  was  bound 
to  see  that  its  pipes  were  In  proper  condition, 
and  this  without  r^ard  to  their  condition  at 
some  other  time.  We  quote  with  approval  ■ 
the  following  language  from  Koclsch  v.  Phil- 
adelphia Co.,  152  Fa.  355,  25  AU.  522,  18  U 
R.  A.  759,  34  Am.  St.  Rep.  653:  "The  defini- 
tions of  *negligence'  which  have  been  attempt- 
ed Imply  that  a  higher  degree  of  care  and  vigi- 
lance Is  required  in  dealing  with  a  dangerous 
agency  than  In  the  ordinary  affairs  of  life  or 
business,  which  Involve  little  or  no  risk  of 
injury  to  perB:in  or  property.  While  no  abso- 
lute atandai^  of  duty  In  dealing  with  such 
agencies  can  be  prescribed.  It  is  safe  to  say 
In  general  terms  that  every  reasonable  pre- 
caution suggested  by  experience  and  the 
known  dangers  of  the  subject  ought  to  be  tak- 
en. This  would  require  In  the  case  of  a  gas 
company  not  only  that  its  pipes  and  flttlngs 


should  be  of  such  material  and  workuiauship, 
and  laid  In  the  ground  with  such  skill  and 
care,  as  to  provide  against  the  escape  of  gas 
therefrom  when  new,  but  that  such  system 
of  Inspection  should  be  maintained  as  would 
insure  reasonable  promptness  In  the  detection 
of  leaks  that  might  occur  from  the  deteriora- 
tion of  the  material  of  the  pipes,  or  from 
any  other  cause  within  the  drcumspectlon  of 
men  of  ordinary  skill  in  business."  Although 
the  witnesses  of  the  defendant  say  that  the 
cap  or  plug  in  question  was  in  place  when  the 
employes  of  the  company  finished  their  wot^ 
upon  the  building,  there  is  no  testimony  which 
shows  that  any  inspection  or  test  of  the  pipes 
after  they  were  put  in  place  was  ever  made 
But  we  do  not  base  our  opinion  upon  the  fact 
that  no  test  was  made  by  the  e>mpany  afto" 
It  put  the  pipes  In  place,  and  before  Taylor 
was  called  upon  to  make  the  connection.  We 
are  of  the  opinion  that  the  testimony  of  the 
defendant  shows  that  Taylor  was  negllgait 
in  falling  to  make  an  examination  of  tbe  pipes 
upon  discovering  that  the  gas  burned  with  an 
unusually  feeble  llame,  and  that  he  was  neg- 
ligent in  not  turning  off  the  gas  when  he  left 
the  premises;  that  Preston  was  negligent  la 
not  turning  off  the  gas  when  he  commenced 
his  search  for  a  leak,  and  negUgent  In  not 
warning  the  plaintiff  and  his  family  of  the 
danger  of  an  explosion;  and  that  for  all  of 
these  acts  the  company  Is  responsible.  These 
acts  of  negligence  having  been  shown  by  the 
testimony  of  the  defendant.  If  the  court  had 
taken  from  the  consideration  of  the  jury  all 
questions  save  that  of  the  amoimt  of  dam- 
ages to  be  awarded,  we  should  have  affirmed 
the  Judgment 

For  the  reasons  given,  the  Jndsment  is 
affirmed.  Affirmed. 

'  09  Colo.  itt> 
ADAMS  et  al.  r.  OBONIN. 
(Supreme  Court  of  Colorado.    May  S.  1902.) 

INTOXICATING  LIQUORS— S ALE-RBQCLATTON- 
STATUTE8-CONST1TUTIONALITY. 

1.  Denver  City  Charter,  (  20,  subd.  12,  pro- 
viding ttiat  no  salooii  flhall  keep  in  connection 
therewith  any  wine  room  into  which  any  fe- 
male ehall  be  permitted  to  enter  and  be  sup- 
plied with  liquor,  is  not  uureaaonable,  as  a  di:^ 
crimination  against  women  ou  account  of  sex. 

2.  The  section  Is  not  uuconatitutional  as  de- 
privioK  a  liquor  dealer  of  his  rieht  to  pursue 
a  lawful  calliuK  and  denyiQK  him  the  eqnal 
rijihts  and  privfleges  to  whicn  citizens  are  tar 
titled. 

3.  Denver  City  Charter,  J  20,  snbd.  12,  pro- 
vides that  no  saloou  shall  keep  in  connecoOD 
tfaerenith  any  wine  room  into  which  any  fe- 
male shall  be  permitted  to  enter  and  be  sup- 
plied with  liquor.  Mills'  Ana.  St.  |  423,  pre- 
serves to  all  citizens  eqnal  enjoyment  and 
privileges  of  inns,  restaurants,  etc.  Held,  that 
the  charter  is  not  invalid  as  violative  of  sec- 
tion 423,  since,  if  the  statute  gave  to  women 
the  right,  equally  with  men,  to  ftvqneut  sa- 
loons, the  right  was  withdrawn  by  the  char- 
ter. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Suit  by  Daniel  Cronin  against  Fn.vk 
Adams  and  others  as  the  fire  and  pjlk-c 
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board  of  ttae  dty  of  Denver.  From  a  decree 
for  plaintiff,  defendants  appeal.  Bevosed. 

H.  M.  Orahood,  Cttj  Atty.,  and  H.  L.  Rlt 
ter.  Asst.  City  Atty.,  for  appellants.  MUton 
Smitli,  for  appellee. 

CAMPBELL.  C.  J.  The  district  court  la- 
sned  a  p^manent  writ  of  Injunction  restrain- 
ing the  defendants  below,  appellants  here, 
from  enforcing  the  ^visions  of  sections  745 
and  746  of  article  15  of  the  General  Ordi- 
nances of  the  City  of  Denver,  upon  the 
ground  that  they  are  unconstitutional,  and 
that  plaintiff  had  no  adequate  remedy  at  law. 
They  read:  ■ 

"Sec.  745.  Each  and  every  Uqutw  saloon, 
dram  shop,  or  tippling  house  keeper,  •  •>  • 
who  shall  have  or  keep,  In  connection  with  or 
as  part. of  such  liquor  saloon,  dram  shop  or 
tippling  house,  any  wlue  room  or  other  place. 
eltb»  with  or  without  door  or  doors,  curtain 
or  curtain^  or  screen  of  any,  kind.  Into  which 
any  female  person  shall  be  permitted  to  en- 
tor  from  the  outside,  or  from  such  liquor 
saloon,  dram  shop,  or  tippling  house,  and 
there  be  supplied  with  any  kind  of  Uquw 
whatsoever,  shall,  upon  conviction,  be  fined 
ns  hereinafter  provided. 

"Sec.  746.  No  poson  *  *  *  having 
charge  or  control  of  any  Uquor  saloon,  or 
place  wtwre  Intoxicating  or  malt  liquors  are 
sold  or  given  away,  or  any  place  adjacent 
thereto,  or  connected  therewith  In  any  man- 
no-  whatsoever,  either  by  doors  or  otherwise, 
shall  suffer  or  penult  any  female  person  to 
be  or  remain  In  such  liquor  saloon,  dram 
shop,  tippling  house,  or  other'  place  where 
Intoxicating  or  malt  liquors  are  sold  or  given 
awtty,  for  the  purpose  of  there  being  supplied 
with  any  kind  of  liquor  whatsoever.  No  per- 
son owning  w  ha^ng  cboi^  or  control  ot 
any  Uqnw  saloon,  dram  shop,  <a  tippling 
house  shall  employ  or  procure,  or  cause  to  be 
employed  or  procured,  any  female  person  to 
wait  m  In  any  manner  attend  <m  any  p^son 
in  any  dram  shop,  tippling  house  or  liquor 
saloon,  or  In  any  place  adjacent  thereto  or 
connected  therewith,  where  intndcatlng  or 
malt  liquors  are  sold  or  given  away,  nor  shall 
any  fiemale  person  be  or  remain  In  any  dram 
shop,  tli^Ung  house,  Uquor  salocin  or  place 
adjacent  thereto  or  connected  therewith,  and 
-wait  or  attend  on  any  pwson,  or  solicit 
drinks  In  any  such  place." 

^Is  ordinance  was  before  our  court  of  ap- 
peals in  Walker  v.  Pe<^e,  5  Colo.  App.  88, 
37  Pac.  29,  and  In  Ct^  of  Denver  v.  Dome- 
dlon.  1  Colo.  Dec.  441,  15  Colo.  App.  — .  00 
Fac.  1107.  In  the  former  case,  under  the 
evidence,  and  in  the  latter,  upon  the  stip- 
ulated facts,  it  was  held  that  the  cases  as 
made  did  not  come  within  the  prohibition. 
In  speaking  of  these  regulations,  however, 
Mr.  Justice  Wilson,  hi  the  latter  case,  said: 
"We  i^:ree  that  the  ordinance  Is  a  good  one, 
that  Its  objects  are  most  invlseworthy,  and 
that  Its  rigid  enforcement  wouU  meet  with 


the  approval  of  every  good  citizen."  The 
question  of  its  constitutionality  was  not  there 
mooted,  but  this  expression  of  Judge  W^llson, 
If  only  dictum,  Is  an  Indication  of  what  his 
view  would  be  had  Its  validity  been  assail- 
ed. The  chief  object  of  the  ordinance  was 
there  said  to  be  to  suppress  the  evils  incident 
to  the  "frequ«iting  of  saloons  by  females, 
and  the  attendant  results  so  offensive  to  de- 
cency and  the  moral  sense  of  the  public." 
l^he  power  to  make  these  particular  regula- 
tions was  exiressly  conf  ored  by  the  g^eral 
assembly  upon  the  city  council  of  the  city 
of  DenvOT  by  the  fifth  clause  of  subdlvlsira 
12  of  section  20  of  the  charter,  which  pro- 
vides "that  no  liquor  saloon,  dram  shop  or 
tippling  house  shall  have  or  keep  In  connec- 
tion with  or  as  part  of  such  saloon,  tippling 
house  or  dram  shop,  any  wine  room  or  other 
place,  either  with  or  without  dorars,  curtain 
or  curtains,  or  screen  of  any  kind.  Into  which 
any  female  person  shall  be  permitted  to  en- 
ter from  the  outside,  or  from  such  tippling 
house  or  dram  shop,  and  there  be  supplied 
with  any  kind  of  liquor  whatsoever."  Plain- 
tiff does  not  deny  that  he  has  k^  a  wipe 
room  into  which  he  permits  women  to  enter 
and  there  be  supplied  with  liquor,  and  snf- 
fers  them  to  remain  therein  for  that  purpose^ 
contrary  to  the  specific  provl^ns  of  these 
sections.  Indeed  he  admits  that  he  has  vio- 
lated the  ordinance  In  both  particulars,  and 
proposes,  untess  prevented  by  the  municipal 
anthorltJes,  to  emtlnue  to  do  sa  So  that 
the  principal  question  In  the  case  is  as  to  the 
ccmstltutlmallty  of  the  charter,  rather  than 
of  the  ordinance,  for  the  latter  confessedly 
Is  auUiorlzed  by  the  charter.  The  ordinance 
is  good  If  the  charter  provision  Is  constlta- 
ttonal.  Two  questltms  are  pressed  by  plain- 
tiff for  determination:  First,  was  the  case  as 
made  by  the  com];dalnt  one  colling  tor  the  In- 
terposition of  a  court  of  equity?  Second,  Is 
the  charter  provision  constitutional  ? 

1.  The  plaintiff  does  not  ctmtend  IMt  he 
is  entitled  to  equitable  relief  by  Injunction 
unless  the  charter  is  void.  Since,  as  appears 
later  In  the  opinloo,  we  hold  it  valid,  it  is  not 
absolutely  necessary  to  decide  whether  the 
admitted  facts  of  the  complaint  warrant  the 
granting  of  an  injunction.  This  court  does 
not  look  with  favor  upon  the  practice  of  re- 
straining municipal  authorltlee  from  execut- 
ing municipal  wdlnanees  which  so  vitally 
concern  the  tranquility  of  the  community 
and  good  order  of  society.  While  it  is  tro^ 
as  said  In  the  case  of  City  of  Denver  v. 
Beede,  26  Colo.  172,  S4  Pac.  624.  that  In 
exc^l<HiaI  cases  a  court  of  equity  will  re- 
strain a  prosecution  at  law  when  the  legal 
question  Involved  is  the  same  at  law  as  In 
equity,  such  is  not  the  genoul  rule;  and  a 
clear  case  should  be  made  out  before  such 
extraordinary  relief  Is  awarded.  It  is  not 
necessary  hae  to  Indicate  In  what  cases  such 
relief  will,  and  In  what  It  will  not,  be  given. 
But  It  Is  doubtful  if  this  complaint  Is  so 
essentially  different  from  that  Id  the  Beede 
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Case  &8  to  render  Inapplicable  the  rule  there 
announced.  We  mention  this  point  tor  the 
purpose  of  again  emphasizing  our  view  that 
only  In  extreme  and  exceptional  cases  should 
a  court  of  equity  Interfere  with  municipal 
authorities  In  the  enforcement  of  such  ordi- 
nances. 

2.  So  far  as  the  question  at  Issue  Is  con- 
cerned, these  sections  of  the  ordinance  prac- 
tically prevent  a  saloon  keeper  from  permit- 
ting women  to  frequent  what  are  called  wine 
rooms)  there  to  be  supplied  with  liquor;  and 
It  Is  only  with  respect  to  that  feature  of  the 
ordinance  that  we  are  at  present  concerned, 
although  -It  may  be  that  the  principles  which 
govern  this  particular  clause  of  the  enactment 
equally  apply  to  the  others.  As  we  under- 
stand the  argument  of  his  counsel,  plaintiff's 
position  is  tliat  these  sections  are  unreason- 
able because  they  discriminate  against  wo- 
men solely  on  account  of. their  sex;  that  they 
are  unconstitutional,  In  that  they  deprive  de- 
fendant of  his  property  without  due  process 
of  law,  destroy  his  right  to  pursue  a  lawful 
calling,  and  deny  to  bim  the  equal  rights  and 
privileges  which  ev^ry  citizen  has,  both  un- 
der the  federal  and  our  state  constitutions; 
that  they  violate  section  423.  Mills'  Ann.  St., 
which  preserves  to  all  the  citizens  of  the 
state  equal  enjoyment  of  accommodations,  ad- 
Tantages,  facilities,  and  privileges  of  Inns, 
restaurants,  churches,  barber  shops,  public 
conveyances,  theaters,  and  other  places  of 
public  resort  or  amusement.  With  respect  to 
the  latter  contention,  It  Is  sufficient  merely  to 
say  that  If  this  section,  when  enacted,  gave 
to  women  the  right  equally  with  men  to  fre- 
quent saloons,  and  If  such  right  depended 
solely  upon  statute.  It  was  taken  away  by  the 
general  assembly  when,  at  a  later  date,  it 
adapjcd  a  charter  for  the  city  of  Denver, 
whereby  authority  was  conferred  upon  the 
city  to  deprive  women  of  the  enjoyment  of 
the  so-called  right. 

Probably  plaintifTs  theory  may  be  made  still 
more  clear  by  a  summary  of  the  ailment  of 
his  counsd.  He  argues  tliat  the  saloon  keep- 
er has  as  much  right  to  sell  liquor  to  women 
and  to  allow  them  within  his  place  of  busi- 
ness, whether  In  the  saloon  proper  or  In  a 
room  adjacent  thereto,  as  he  has  to  sell  to 
men  and  to  permit  them  within  such  places; 
that  a  woman  has  as  much  right  to  buy  and 
drink  liquor  as  men,  and,  if  so,  the  ke^>er  of 
a  saloon  has  the  correlative  right  to  sell  to 
her  with  as  much  freedom  as  to  men;  that 
since  women  have  been  given  the  right  of 
suffrage  In  this  state,  and  In  all  respects  stand 
upon  a  legal  equality  with  men,  they  have 
the  same  right  as  men  to  the  pursuit  of  hap- 
piness and  to  avail  themselves  of  all  the  ra- 
tional enjoyments  that  are  open  to  their 
brothers,  among  which  is  the  right  to  enter 
saloons  and  there  buy  liquor.  Otherwise  ex- 
pressed, counsel  says.  If  a  woman  has  a  right 
to  go  Into  a  saloon  and  get  a  drink,  the  same 
as  a  nuin,  which  he  Insists  is  true,  the  saloon 
keeper  bos  a  right  to  sell  her  that  drink,  and 


any  ordinance  which  prevents  him  from  do- 
ing so  is  an  Invasion  of  his  civil  and  property 
rights.  If  she,  equally  with  a  man,  has  the 
right  to  buy  and  the  saloon  keeper  may  not 
sell  to  her,  he  Is  deprived  of  a  property  right 
without  due  process  of  law;  1.  e.,  the  right  to 
carry  on  a  lawful  business  with  ciutomers 
entitled  to  patronize  hUn.  If  this  ordinance 
was  passed  under  cover  of  the  Incidental 
powers  of  the  city,  and  If  It  also  appeared  to 
the  court  to  be  unreasonable,  unfair,  partial, 
arbitrary,  or  oppressive,  It  might  be  nulllfled. 
But  if  it  Is  subject  to  such  objections  only. 
Which  does  not  seem  to  us  to  be  true,  still  It 
could  not  be  set  aside  upon  any  of  thrae 
grounds,  for  the  general  assembly  has  ex- 
pressly given  to  the  city  council  authority  to 
pass  It  in  the  form  In  which  It  ts  expressed, 
and  If  constitutional  It  must  stand.  Phillips 
V.  City  of  Denver,  19  Colo,  183.  34  Pac.  tt02. 
41  Am.  St  Hep.  230.  The  charter  provision 
comes  clearly  within  the  general  police  power, 
which  ev^  sovereign  state,  through  its  leg- 
islative department,  possesses;  and  while,  as 
counsel  for  plaintiff  contends,  under  the  guise 
or  pretense  of  passing  laws  for  the  protection 
of  the  public  morals  and  the  general  welfare 
and  safety  of  the  people  the  legislature  may 
not  contravene  constitutional  provisions,  yet 
where  the  legislation  Is  a  proper  exercise  of 
the  police  power,  and  the  courts  can  see  that 
it  Is  reasonably  adapted  to  the  permissible 
end  in  view.  It  may  not  be  declared  uncon- 
stitutional merely  because  it  places  some  re- 
strictions upon  Individuals  generally,  or  cer- 
tain classes,  with  respect  to  certain  callings. 
Under  the  license  laws  of  this  state  no  one 
may  engage  in  the  business  of  selling  liquor 
without  a  license.  He  has  no  absolute  r^fat 
to  sell  at  alL  It  is  only  a  privilege  he  gets 
when  a  license  is  granted.  The  city  of  Den- 
ver, under  Its  charter,  has  the  exclusive  pow- 
er to  prohibit,  restrain,  tax,  and  r^nilate  the 
sale  of  intoxicating  liquors.  It  may  exovise 
that  power  to  prohibit  the  sale  altogether,  or. 
If  It  see  fit,  It  may  regulate  the  sale  and  Im- 
pose such  conditions  as  It  deems  necessary. 
Under  these  license  laws,  one  may  not  engage 
in  the  liquor  traffic  as  of  common  r^ht.  but 
may  do  so  only  upon  compliance  with  pre- 
scribed regulations;  and  U  he  applies  for  a 
license  under  which  only  he  may  lawfully 
sell,  he  Is  held  to  take  that  license  with  what- 
eves  restrictions  or  limitations  are  Imposed 
by  the  authority  which,  and  which  only,  can 
give  him  tlie  coveted  privilege.  One  ck  the 
conditions  which  the  charter  of  Denver  re- 
quires to  be  inserted  in  every  liquor  licoise 
Is  the  one  of  which  plalntlfC  complains.  He 
vigorously  contends  that  the  question  Is  not 
one  of  morality  at  all,  but  merely  whether  or 
not  In  the -pursuit  of  a  lawful  catling,  one 
may  be  deprived  of  the  right  of  sdllng  his 
property  to  whomsoever  he  pleases,  and 
whether  he  may  permit  to  enter  his  place  of 
business  all  persons,  both  female  and  male, 
who  wish  to  buy.  It  is  to  be  ot>served  that 
no  woman  Is  here  to  assert  ber  constltutloiial 
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right  to  frequent  wine  rooms  or  to  boy  Uqnor, 
and  It  Is  also  pertinent  to  remark  that  these 
particular  sections  do  not  prohibit  women 
from  going  Into  saloouB  or  from  buying  liq- 
uor. Th^  are  the  only  sections  of  the  ordi- 
nance before  ns,  and  neltber  contains  a  pen- 
alty for  a  violation  thereof  by  -women.  Qoon- 
sel  says  that  section  761,  which  is  not  found 
In  the  record,  provides  a  penalty  to  be  visited 
upon  females  who  remain  In  the  places,  or  do 
the  acts,  against  which  the  {ffohlblthws  are 
-aimed.  However  that  may  be,  and  It  Is  not 
nmttelal  to  the  decision  of  the  case  In  hand, 
we  are  not  reviewing  a  Judgmoit  prwouneed 
against  a  woman  for  vWatlug  any  provision 
of  these  sections.  The  argum«it  of  cotmsel, 
therefore,  in  behalf  of  females,  against  whom 
the  alleged  onwarranted  disarlmhiatlon  Is 
made,  would  ctune  with  better  grace  were  one 
of  them  here  complaining.  Yet,  as  plaintUf 
In  part  bases  his  claim  that  he  is  deprived  of 
bis  proper^  and  dvU  rights  and  denied  the 
privileges  of  a  cltls^  of  the  United  States 
upm  tiie  alleged  fact  that  he  is  not  allowed 
to  sell  Ilqoor  to  a  (dass  that  have  the  Inalien- 
able light  to  buy.  we  have  considered  the 
point.  If  a  discrimination  is  made  i^alnst 
womoi  soldy  on  account  of  their  sex,  it 
wonid  not  be  good;  but  if  it  is  because  <jt  the 
immorality  that  would  be  likely  to  result  If 
the  reguhttlon  was  not  made,  the  regulation 
would  be  sustained.  That  Injury  to  public 
morality  would  ensue  If  women  were  per- 
mitted withont  restrictions  to  frequent  wine 
rooms,  there  to  be  supplied  with  liquor.  Is  so 
apparent  to  the  av«'age  person  that  ailment 
to  establish  so  plain  a  proposition  Is  unneces- 
sary. But  if  some  people  might  not  be  will- 
ing to  concede  this,  it  is  enough  to  say  that 
the  general  assembly,  speaking  tbrougli  the 
city  council,  with  whom  the  decision  entirdy 
rests,  has  so  determhied.  Women,  therefore, 
may  ^perly  be  excluded  from  wine  rooms, 
as  fbta  ordinance  provides;  and  If  they  have 
no  constitutional  right  to  liulst  upon  being 
admitted  to  places  there  to  be  supplied  with 
liqnOT  when  the  effect  would  be  demoralizing 
to  society,  a  fortiori  the  saloon  keeper  may  be 
prevented  from  furnishing  them  facilities  for 
contributing  to  that  result. 

Again,  we  say  the  seUlng  of  liquor  is  not  a 
lawful  calling  in  the  city  of  Denver  unless  a 
license  is  secured  for  It  snd  It  becomes  such 
only  when  conducted  as  the  license  spedflea 
Plalnturs  whole  argument  proceeds  upon 
false  premises,  and  hie  conclusion  Is  neces- 
sarily wrong.  The  right  to  sell  ligutw  Is  not 
an  inherent  right  of  a  citizen  of  the  United 
States.  The  traffic  in  it  is  unlawful  without 
a  license,  and  It  may  be  prohibited  In  Denver. 
It  necessarily  follows  that  all  regulations  for 
its  sale  and  the  privilege  of  selling  when 
granted  are  solely  within  the  lawful  discre- 
tion of  the  city  council,  under  the  existing 
charter  of  the  city.  This  ordinance  does  not 
operate  as  a  discrimination  between  different 
licensee.  It  applies  equally  to  every  one  of 
that  class,  and  the  fact  that  it  restricts  the 
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clBBses  or  pers(»iB  to  whom  sales  may  be  made 
in  certain  places  or  localitiee  does  not  make  It 
iDvalid.  AU  courti  can  readily  see  that  the 
restrictions  ther^  found  and  the  dasaiflca- 
tlon  mi^  with  respect  to  the  persons  pomit- 
ted  to  frequent  wine  rooms  for  supplying 
themselvei  there  with  liquor  are  based  up- 
on reascoiB  tiiat  have  their  seat  In  the  facts 
of  nature,  and  that  sndi  regulations  are  con- 
ducive to,  and  are  reasonably  adapted  to  se- 
cure, the  worthy  object  of  preserving  public 
morality.  We  might  well  stop  here;  but,  to 
show  how  other  courts  view  such  conl^tionB 
as  plaintiff  makes,  we  refer  to  some  leading 
decisions.  The  supreme  court  of  the  United 
States,  in  the  case  of  Ckowley  v.  Christenaen, 
137  U.  8.  86,  11  Sup.  Gt  13,  34  U  E».  620, 
has  thus  effectually  disposed  of  plaintiff's 
ailment:  "The  sale  of  such  liquors  In  this 
way  [by  retail]  has  tiierefore  been,  at  all 
times,  by  the  courts  of  every  state,  conddered 
as  the  proper  subject  of  legidatlve  regula- 
Uoa.  Not  only  may  a  license  be  exacted  from 
the  ke^er  of  the  saloon  before  a  glass  of  his 
liquors  can  be  ftma  disposed  (tf.  but  restric- 
tions may  be  Imposed  as  to  the  class  of  per^ 
sons  to  whom  they  may  be  sold,  and  the 
hours  of  the  day  and  the  days  ot  the  week 
on  whldi  the  saloons  may  be  opened.  7%elr 
sale  In  that  form  may  be  absolutely  prohlUt- 
ed.  It  is  a  question  of  public  expedlen<^  and 
puMc  morality,  and  not  of  federal  law.  The 
police  power  of  the  state  is  fully  cnnpetent 
to  regulate  the  business,— to  mitigate  its  evils 
or  to  suppress  it  entirely.  There  Is  no  in- 
herent right  in  a  eltisen  to  thus  sell  Intoxicat- 
ing liquors  by  retail.  It  Is  not  a  privilege  of 
a  dtlzen  of  the  state  or  of  a  citizen  of  the 
United  States."  The  sujareme  court  of  In- 
diana, in  the  case  of  Blair  v.  B:ilpatrick,  40 
Ind.  812,  and  in  Welsh  v.  State,  126  Ind. 
71.  2C  N.  B.  883,  9  L.  B.  A.  604,  has  held  that 
a  law  iffovlding  for  the  granting  of  license 
to  retail  intoxicating  liquors  whidt  requires 
that  the  vender  shall  l>e  a  male  hriubltant 
<a  the  state  is  not  In  conflict  with  the  United 
States  constltutktn,  which  provides  that  the 
dtlzoiB  at  each  state  shall  be  entlUed  to  all 
the  privileges  and  liximunitles  of  the  tUSxem 
of  the  several  states.  The  8upr«ne  court  of 
Ohio  in  Bergman  v.  Cleveland,  39  Oblo  St. 
661,  decided  that  an  ordinance  which  makes 
it  an  off^e  for  the  proprietor  of  a  liquor 
saloon  to  employ  females  to  serve  his  cns- 
tomers  with  such  liquor  is  valid,  and  does  not 
contravene  any  provision  of  the  state  or  fed- 
eral constitution.  In  Lodano  v.  State,  25 
Ala.  64,  it  was  held  that  the  legislature  is 
not  restricted  by  the  constitutiim  from  im- 
posing such  conditions  as  it  may  deem  proper 
in  licensing  the  sale  of  liquor,  or  such  as  In 
their  oplnlou  the  good  of  the  community  may 
require,  both  as  regards  the  persons  to  whom 
saloon  keepers  may  sell  and  the  quantities 
In  which  liquor  may  be  sold.  The  court  of 
appeals  of  Missouri  In  Snite  v.  Cooper,  85 
Mo.  App.  5^  upheld  a  law  and  ordinance 
which  forbade  the  sale  of  Intoxicating  liquor 
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to  Bay  student  of  tiie  state  uniTeraity,  or  aoy 
Bcbool,  college,  or  academy  Id  the  state.  Tbe 
laws  of  man;  states  prohibit  the  sale  of  In- 
toxicating liquors  to  Indians,  minors,  babltual 
drunkards,  and  other  classes  of  people  and 
In  many  of  the  Southern  states  before  the 
ClTil  War  sales  to  slaves  and  free  negroes 
were  forbidden.  The  holding  in  all  the  states 
has  been  uniform  that  such  regulations,  when 
deemed  by  the  legislatiu'd  necessary  or  prop- 
er in  the  interests  of  good  morals,  may  not 
be  interfered  with  by  the  courts.  We  con- 
clude this  brief  review  by  refeiTlng  to  the 
authorities  which  are  collated  In  17  Am,  & 
Eng.  jQnc.  Law  (2d  Ed.)  p.  210  et  aeq.,  and 
to  Mugier  V.  Kansas.  123  U.  S.  823,  8  Sup. 
Ct,  273,  31  Ed.  205,  the  License  Oases.  5 
How.  504.  12  L.  Kd.  250,  and  Ex  parte  Chris- 
tenscn,  85  CaL  20S,  24  Pac.  747,  where  many 
cases  ai-e  cited  and  exhaustive  opinions  of 
learned  Judges  may  be  examined.  In  re  Ma- 
gulre,  57  Cal.  604,  40  Am.  Rep.  125,  It  was 
held  that  a  regulation  which  prohibited  wo- 
men from  being  employed  in  saloons  to  serve 
drinks,  the  same  as  men.  was  In  conflict  with 
that  dause  of  the  California  constitution 
which  expressly  declared  that  no  person  shall, 
on  account  of  sex,  be  disqualified  from  enter- 
ing upon  or  pursuing  any  lawful  business, 
vocation,  or  profession.  It  would  seem  that 
plaintiff,  as  well  as  the  district  court,  relied 
Strongly  on  this  decision.  We  have  no  such 
constHutlonal  provision.  But  if  we  had  we 
do  not  think  It  woold  be  contravened  by  the 
ordinance  In  question;  certainly  not  by  the 
clause  limiting  the  classes  to  whom  sales  may 
be  made.  Whatever  weight  this  case  had 
as  an  authority  is  weakened.  If  not  destroyed, 
by  the  subsequent  cases  In  the  same  court  of 
Ex  parte  Hnyes,  98  Cal.  555.  33  Pac.  337. 
20  L.  R.  A.  701.  and  Foster  v.  Commissioners, 
102  Cal.  483.  37  Pac.  763.  41  Am.  St.  Rep. 
1&4,  which  overruled  it  and  declared  such  reg- 
ulations to  be  entirely  proper  and  valid.  In 
line  with  the  later  decisions  In  Oalifornla  Is 
Etate  V.  Reynolds,  14  Mont  383,  36  Pac.  449. 
A  case  quite  In  point  Is  that  of  Schwuchow 
V.  City  of  Chicago,  68  111.  444,  and,  as  the 
principles  which  govern  this  case  are  so  well 
expressed  there,  we  take  the  liberty  of  quot- 
ing from  the  opinion.  The  court,  speaking 
by  Mr.  Justice  Walker,  said:  "The  legisla- 
ture, then,  having  conferred  such  power,  it 
was  for  the  common  council  to  determine 
whether  they  would  wholly  suppress  the  sale 
of  intoxicating  liquors,  or  grant  the  privi- 
lege on  such  terms  and  conditions  as  they 
might  choose.  And  the  powo-  was  ample, 
under  this  grant,  to  impose,  as  a  condition, 
that  when  a  license  Is  granted  It  should  be 
liable  to  revocation  on  the  violation  of  the 
ordinances  regulating  the  traffic,  or,  having 
absolute  control  over  the  whole  subject  of 
granting  licenses,  they  may  Impose  any  other 
condition  calculated  to  protect  the  communi- 
ty, preserve  order,  and  to  suppress  vice. 
These  restraints  are  not  like  such  as  restrict 
the  ordinary  avocations  of  life,  which  advance 


human  happlnesa,  or  trade  and  commwce,— 
that  ntitber  produce  immorality,  suffering, 
nor  want.  This  business  Is,  on  principle, 
within  the  police  power  of  the  state,  and  re- 
strictions which  may  rightfully  be  imposed 
upon  it  might  be  t^oxious  as  an  illegal  re- 
straint of  trade  when  applied  to  othw  pur- 
suits.' The  city,  then,  bad  a  right  to  make 
it  a  condition  that  app^aut's  grocery  ahould 
be  closed  on  dectlon  days,  on  Thanksgiving 
Days,  fast  days,  holidays,  Sundays,  or  other 
days.'  or  might  have  imposed  aa  a  oondltloa 
that  appellant  should  close  his  grocery  at  a 
particular  taoiu:  on  each  evening,  and  for  a 
violation  of  any  of  these  conditions  iiave  pro- 
vided for  a  forfeiture  of  bis  license.  They 
had  the  power  to  Ins^t,  as  they  have  done, 
each  and  all  of  the  prohibitions  contained  in 
his  license;  and  the  power  grows  out  of  the 
fact  that  It  was  discretionary  to  prohlUt  such 
sale  of  liquors,  or  license  it  on  such  terms 
as  they  might  choose."  And  as  to  the  point 
that  appellant  In  that  ease  had  accepted  a 
license  from  the  city  which  contained  certain 
restrictions  which  he  sought  to  repudiate,  the 
court  uses  this  language:  "But,  above  all, 
appellant,  by  accepting  and  acting  under  this 
license,  consented  that  the  mayor  might,  in 
his  discretion,  revoke  it,  and,  having  agreed 
to  It,  he  now  has  no  right  to  Insist  that  It 
shall  be  adjudged  forfeited  by  a  Judicial  tribu- 
nal, by  some  process  which  does  not  occur  to 
ua  as  applicable  to  that  end."  In  the  su- 
preme court  of  Kentucky  in  Gastineau  v. 
Com.,  a  recent  case,  reported  In  49  L.  R.  A. 
p.  Ill,  8.  c.  66  S.  W.  705,  a  municipal  ordi- 
nance was  declared  void  which  made  it  a 
misdemeanor  for  a  woman  to  go  into  any 
building  where  liquor  is  sold  or  stand  within 
GO  feet  of  such  building.  That  Is  essaitiaUy 
different  from  the  case  at  bar.  Indeed  the 
reasoning  of  the  court  In  Its  brief  opinion 
clearly  shows  that  an  ordinance  like  that  be- 
fore us  would  be  sustained.  In  a  note  to  the 
case,  the  learned  annotator  has  discussed  the 
constitutionality  of  municipal  ordinances 
which  were  alleged  to  discriminate  against 
women.  From  his  collection  of  anthoritles  It 
would  seem  that  if  the  restriction  of  an  oc- 
cupation was,  as  we  have  hwetofore  suggest- 
ed, merely  on  account  of  sex.  It  might  not  be 
Dpbeid;  but  If  It  was  on  account  of  the  im- 
morality that  would  result  if  the  restriction 
was  not  made,  the  regulation  would  be  valid. 
That  the  regnlatlcms  attacked  here  are  a  le- 
gitimate exercise  of  the  police  power  ot  the 
state  we  have  no  doubt;  that  their  object  la 
to  protect  the  morals  of  the  community,  ta 
secure  good  order,  and  advance  the  general 
welfare  cannot  be  gainsaid;  that  the  right 
to  sell  liquor  Is  not  an  inherent  right  of  .  a 
citizen  of  the  United  States  Is  beyond  cavil; 
that  plaintiff  has  not  been  deprived  ot  any 
property  or  dvli  right  withont  due  process 
of  law,  or  denied  any  privilege  belonging 
to  a  citizen  of  the  United  States,  la  equally 
clear.  As  so  aptly  expressed  by  the  supreme 
court  of  Illinois  in  the  Schwuchow  Case,  su- 
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pi-a,  NBtralnts  and  Umltatitms  upon  th«  liquor 
traffic  may  be  upheld  wblch  might  not  be 
sustained  as  to  callings  that  may  be  pursued 
as  of  common  right  We  are  clearly  of  opin- 
Ion  that  the  regulations  here  complained  of 
are  not  Inhibited  by  any  proTisIon  of  the  fed- 
eral or  state  oonstitutioa.  The  Judgment  is 
therefore  rerersed,  and  a  Judgment  entered 
here  dismissing  tiie  action. 
Ber^sed,  and  action  dlomisaed. 

(30  Colo.  107) 

CITY  OP  DENA'ER  v.  BONESTEEL. 

(Supreme  Court  of  Colorado.    June  2,  1902.) 

CITIES— STREETS— CHANGE  OP  GRADE— ABUT- 
TING PROPERTY— LIABILITY  OP  CITY— CON- 
STITUTIONAL LAW— MEASURE  OP  DAHAOSS. 

1.  The  measure  of  damages  to  a  city  lot, 
caused  by  the  change  of  the  established  grade, 
of  an  adjoiaiiig  street,  is  the  diEEereuce  in  val- 
ue between  the  property  .before  and  after  the 
chanffe  of  grade. 

2.  Where  the  owner  of  a  dty  lot  makes  im- 

Firovements  thereon  in  conformity  to  an  estab- 
ished  city  grade,  supposiug  the  grade  to  be 
permanent,  and  the  proper^  is  injured  by  a 
subsequent  change  of  grade,  it  is  a  damaging 
of  private  property  for  public  use,  for  which 
tbe  city  is  liable  under  Const  art.  2,  §  15. 
prohibiting  the  taking  or  damaging  of  pnvate 
property  for  public  uae  without  due  compensa- 
tion. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  Lonlsa  D.  Bonesteel  against  the 
city  of  DeuTW.  Prom  a  Judgment  for  plain- 
tiff, the  defendant  appeals.  Transferred  from 
tbe  court  of  appeals.  Affirmed. 

Action  for  dnmnges  for  Injury  to  plaintitTs 
city  lots  caused  by  a  change  of  grade  of  ad- 
jacelit  Ogden  street  and  EleveiUh  avenue, 
which  change  was  made  under  authority  of 
the  city  of  Denver.  PlaintiCf  Is  the  owner 
of  four  city  lots  at  the  comer  of  Ogden  street 
and  Eleventh  avenue  In  the  city  oC  Denver. 
In  18S7  the  city  passed  an  ordinance  estab- 
lishing the  grade  of  the  avenue  and  street  In 
question,  making  the  grade  line  about  eight 
feet  below  the  natural  surface  of  the  lots. 
The  streets  were  reduced  to  that  grade,  and, 
with  reference  to  the  level  of  the  streets  thus 
reduced,  plaintiff  built  upon  her  lots  a  dwell- 
ing himse  and  barn;  planted  trees;  and  rely- 
ing upon  the  fact,  and  so  believing,  that  the 
grade  of  the  streets  as  established  was  per- 
manent, for  the  purpose  of  retaining  the  earth 
of  the  lots,  built  at  the  line  of  the  lots,  and 
fronting  on  the  highways,  a  retaining  wall  of 
stone  eight  feet  In  height  at  one  place  and 
alwut  five  feet  elsewhere.  In  1897,  by  an  or- 
dinance duly  passed,  the  city  changed  the 
grade  of  these  highways  where  plaintiff's 
premises  abut  thereon,  the  effect  of  which 
was,  when  the  streets  were  made  to  conform 
thereto,  that  tbe  surface  of  the  highways  was 
lowered  to  the  depth  of  about  three  feet  at 
the  comer  of  plalntlfTs  premises,  and  at  other 
places  in  front  of  tbe  same  to  the  depth  of 
about  two  feet  below  the  grade  as  established 

f  t  8m  Bialn«nt  Doawln,  vol.  18,  Ceat  Dig.  I  374. 


by  the  invyioos  ordlnancfc  Hie  result  of  the 
change  is  Kild  to  make  ingresa  to  and  egress 
from  the  premises  more  difficult  tban  there- 
tofore, to  require  expense  to  be  Incurred  in 
enlarging  and  replacing  the  retaining  wall,  and 
to  dlmlnlah  the  raloe  of  the  premises.  The 
result  €t  the  trial  befwe  a  jury  was  in  plaht- 
tlfTs  f aror  In  tbe  sum  of  $1,700,  up  m  wblch 
waa  entered  the  Judgment  from  which  tlie 
city  bas  appealed. 

H.  M.  Orahood,  City  Atty.,  and  H.  L.  Hit- 
ter, Asst.  City  Atty..  for  appellant.  E.  T. 
Wells,  for  appellee. 

CAMPBELL,  a  3.  (after  Stating  the  facta). 
None  of  the  questions  discussed  are  worthy 
of  consideration  except  the  liability  of  tbe  city 
for  a  change  of  grade.  The  objections  that 
witnesses  were  permitted  to  give  their  opinion 
as  to  the  amount,  and  to  the  instroctlona  of 
the  court  on  tbe  measure,  of  damages,  are  not 
seriooB,  though  the  form  of  scmie  of  the  quea- 
tlona  may  be  technically  Improper,  ne  court 
Bubatantlally  submitted  tbe  case  to  the  Jury, 
and  permitted  evldoice  to  be  totrodnced,  upon 
the  thecary  that  the  measure  of  damages  waa 
the  dimluutlon,  if  any,  of  the  actual  market 
value  of  the  premises  occasioned  by  tbe 
change  of  grade;  that  Is  to  say,  the  damage, 
if  any,  was  the  difference  between  the  market 
value  of  the  premises  before  and  after  the 
streets  were  Itfreled  hi  accordance  with  tbe 
change  of  grade.  This  waa  correct. 

Tbe  iiiQwrtant  and  vital  question  Is  wheth- 
er any  Uabillty  of  the  city  has  bem  abown. 
It  tiie  contentimi  of  plaintiff  that  under 
section  16,  art.  2,  of  the  constitution,  declar- 
ing "that  private  property  shall  not  be  tafcoi 
or  damaged,  for  public  or  private  use,  without 
Just  compensation,"  her  property  has  in  the 
constitutional  sense  been  damaged.  Tbe  posi- 
tion of  defendant  is  that  since  the  power  to 
grade  and  improve  streeto  ia  vested  in  the 
city,  and  Is  a  continuing  power,  of  the  neces- 
sity for  and  expedlmcy  of  the  exercise  of 
which  the  dty  alme  is  tbe  Judge,  unless,  by 
constitution  or  statute^  compensation  Is  ex- 
pressly awarded  for  changes  resulting  from 
such  public  improvements,  there  can  be  no 
recovery.  Tbe  claim  is  also  made  that  undo* 
previous  decisions  of  this  court  a  reasonable 
change  or  improvement  In  a  street  such  as 
this  is,  tfaougb  it  may  result  In  oonsequentifd 
damage  to  tbe  abutting  owner,  entolls  no  lia- 
bility therefor  upon  the  municipality;  that  it 
Is  only  tot  an  unreasonable  use,  or  capricious 
change  of  grade,  or  for  tbe  n^llgent  or  un- 
skillful manner  in  which  tbe  work  of  changing 
the  grade  is  accomplished,  that  tbe  city  In 
any  event  may  be  chai^^.  Tbe  decisions 
referred  to.  which  vre  will  have  occarion  to 
mention  later,  are:  Olty  of  Denver  v.  Bayer, 
7  Colo.  113,  2  Pac.  0;  Same  v.  Vemla.  8 
Colo.  890,  8  Pac.  05U;  Balboad  Go.  v.  Nestor, 
10  Oolo.  403,  15  Pac.  714;  Olty  of  Denver 
V.  Rhodes,  9  Colo.  S54,  18  Pac  729;  Alcher  v. 
City  of  Denver^  10  Colo,  App.  413,  52  Pac 
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86;  Railroad  Co.  v.  Domke,  11  Colo.  247,  17 
Pac.  777;  Gilbert  v.  Railway  Co.,  13  Colo. 
501,  22  Pac.  814;  City  oC  PneWo  T.  Strait, 
20  Colo.  13,  19,  36  Pac.  780,  24  L.  R.  A. 
382,  46  Am.  St.  Rep.  273.  All  the  authorities 
say  that  at  common  la^,  aod  In  the  absence 
•of  statutory  or  constltutioDal  authority,  a 
mmilclpality  In  a  case  like  the  one  at  bar 
Is  Dot  liable.  2  Dill.  Mun.  Coi-p.  <4tb  Ed.) 
§§  686,  980-9»e.  Id  1870  there  was  Inserted 
Id  the  constitution  of  the  state  of  IUIdoIb  a 
section  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without  Just 
«ompeDsatloD."  Section  13,  art,  2,  Const.  In 
RJgney  v.  City  of  Chicago,  102  111.  64,  by  a 
divided  court.  It  was  held,  under  this  clause, 
that  &n  abutting  owner  might  recover  In 
cases  where  "there  Is  a  direct  physical  ob- 
struction or  injury  to  the  right  of  user  or  en- 
joyment, by  which  the  owner  sustains 'some 
special  pecuniary  damage,  In  excess  of  that 
sustained  by  the  public  geuerally,  which,  by 
the  common  law,  would,  in  the  absence  of 
constitutional  or  statutory  provisions,  give  a 
right  of  action,"  And  In  applying  that  prin- 
ciple the  city  was  held  liable  for  constructing 
a  vladact  upon  a  public  street  near  Its  inter- 
section with  anotliei'  street,  thereby  cutting 
off  access  to  the  plaintiff's  house  and  lot 
from  and  along  the  street  Intersected.  Since 
that  time,  the  states  of  Alabama,  Arkansas, 
California,  Colorado,  Georgia,  Kentucky,  Mis- 
sissippi, Missouri,  Montana,  Nebraska,  Texas, 
Washington,  and  possibly  others  have  adopt- 
ed similar  provisions,  and  the  courts  of  last 
resort  thereof  have  followed  the  construction 
given  by  the  sajveme  court  of  Illinois  In  the 
Rlgney  Case,  as  will  be  seen  by  the  follow- 
ing, among  other  cases  that  might  be  cited: 
Harmon  v.  City  of  Omaha,  17  Neb.  548,  23 
N.  W.  WS.  52  Am.  Rep.  420;  Hammond  v. 
City  of  Harvard,  31  Neb.  635,  48  N.  W.  462; 
Werth  v.  City  of  Springfield,  78  Mo.  107,  110; 
Gibson  V.  Owens,  115  Mo.  258^  21  S.  W.  1107; 
City  of  Vicksburg  v.  Herman,  72  Miss,  211, 
16  South.  434;  City  of  Pt  Worth  v.  How- 
ard. 3  Tex.  CiT.  App.  637,  22  S.  W.  1069; 
Beardon  v.  City  and  County  of  San  Fran- 
<U8C0,  66  Cal.  492.  504-506.  6  Pac.  317,  56 
Am.  Rep.  109;  Eachus  v.  Hallway  Co.,  103 
CaL  614.  37  Pac.  750,  42  Am.  St.  Rep.  149; 
Brown  ^T.  City  of  Seattle,  6  Wash.  35,  31 
Pac.  313,  32  Pac.  214,  18  L.  R.  A.  161; 
O'Brien  v.  City  of  Philadelphia,  150  Pa.  589, 
24  Atl.  1047,  30  Am.  St.  Rep.  832.  For  a 
collection  of  other  cases,  see  2  DDL  Man.  Corp. 
<4th  Ed.)  H  989-965;  Lewis,  Em.  Dom.  8  223. 

It  would  serve  no  useful  purpose  to  re- 
view in  detail  all  of  these  decisions.  Somu 
■of  them  bold  that  a  city  is  liable  In  damages 
to  the  abutting  owner  of  land  on  a  street 
tbe  grade  of  which  has  been  reduced  from 
the  natural  surface,  whether  it  be  the  one 
flrat  established  or  for  a  change  of  a  pre- 
viously established  grade.  Others  seem  to 
restrict  liability  to  cases  where  there  has 
been  a  change  of  a  previous  grsde^,  and  to 
exempt  from  the  operation  of  the  conatlta- 


tlonal  provision  tbe  first  reduction  of  grade 
from  the  natural  surface.  It  would  seem 
under  all  the  authorities,  at  least  aside  from 
those  of  our  own  state,  a  fair  construction 
of  this  constitutional  provision  that,  for  dam- 
ages such  ns  plaintiff  has  suffered^  tbe  dty 
Is  liable.  Judge  Dillon's  summary  of  the 
doctrine  is  this;  "Although  sensible  of  tbe 
apparent  difficulty  of  defining  the  grounds 
for  the  distinction.  It  seems  to  ns,  where  a 
grade  line  has  been  officially  established  and 
where  property  has  been  Improved  on  tbe 
faith  of  it  (which  Is,  of  course,  done  on  the 
assumption  that  the  grade  is  permanent,  al- 
though the  power  to  change  it  for  the  public 
good  exists),  that  such  a  case  rests  upon  so 
BtroDg  a  basis  of  natural  Justice  as  to  bring 
It  within  the  purpose  of  the  constltutionai 
provision  In  question,  which  was  to  prevent 
the  unequal  sacrifice  for  the  public  good  which 
in  such  cases  tbe  abutting  owner  was,  by 
the  established  course  of  decisions,  required 
to  make."  He  would  make  the  municipality 
liable  for  consequential  damages  in  that  class 
of  cases,  but  not  "for  redudng  tbe  natural 
surface  of  the  street,  in  the  course  of  Its 
normal  and  ordinary  Improvement,  for  street 
purposes  proper  to  a  grade  line  for  the  first 
time  established,"  2  DiU.  Mun.  Corp.  (4th 
Ed.)  §  995b.  The  only  embarrassment  under 
which  we  labor  Is  that  there  are  found  in 
the  opinions  of  this  court  In  the  cases  above 
cited  statements  which,  though  not  strictly 
germane  to  the  points  decided,  give  color  to 
the  contention  of  defendant  that  a  municipal- 
ity is  not  liable  to  an  abutting  owner  for 
an  ordinary  use  of,  or  reasonable  change  of 
grade  in,  the  adjacent  street  In  the  Bayer 
Case,  in  a*  well-reasoned  opinion  by  Mr.  Jus- 
tice Helm,  the  only  proposition  decided  was 
that  the  use  of  a  street  by  a  steam  railroad 
was  not  such  a  use  as  was  contemplated  by 
the  lot  owner  when  he  purchased,  or  by  the 
dedicator  when  he  made  his  dedication,  and 
therefore  that  such  an  Incumbrance  on  the 
street  gave  him  a  cause  of  action.  In  Il- 
lustrating the  general  subject,  the  learned 
Judge  proceeded  to  say,  however,  that  there 
were  Interferences  and  resulting  injury  to 
property  of  an  abutter,  even  In  this  state, 
which  were  held  to  be  damnum  absque  in- 
juria where  they  were  occasioned  by  a  rea- 
sonable Improvement  of  the  street,  by  the 
proper  authorities,  for  the  greater  conven- 
ience of  the  public;  and  the  learned  Judge 
then  said:  "In  determining  what  changes 
and  Improvements  are  most  conducive  to  this 
end,  the  council  exercises  a  large  dlscretloo. 
And  unless  unreasonable  changes  are  made, 
or  injury  results  to  the  adjoining  premises 
through  the  nnsklUfulness  or  negligence  of 
those  employed,  the  owner  thereof  will  not 
be  heard  to  complain,  though,  in  tact,  the 
real  value  and  convenience  of  bla  propwty 
are  diminished  thereby."  The  reason  there- 
for was  thus  stated:  "The  abutting  owner 
may  well  be  presumed  to  have  taken  lnti> 
consideratioB  the  fact  tliat  tlie  grade  <d  ttie 
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street  might  be  raised  or  lowered,  that  pare- 
ments  might  be  laid  and  bridges  and  calverts 
constructed,  and  that  a  street  railroad,  even, 
might  be  bnllt  and  operate!  thereon;  and 
It  may  fairly  be  presumed  that,  in  purchas- 
ing, he  anticipated  and  allowed  for  the  po»- 
sllde  or  probable  damages  to  result  from 
tiiese  and  similar  changes,  or  that  he  signi- 
fied Ids  cons^t  thereto,  and  thus  derived 
ittmself  of  any  right  to  compensation  there- 
fw."  This  language,  it  is  to  be.  obsorredt 
was  not  absolutely  necessary  to  the  dedslon 
-of  the  particular  point  determined;  but  it 
was  used  to  Ulnstrate  the  different  ccKise* 
quencea  between  an  ordinary  and  extraor- 
dinary use  of  streets  by  the  mnnldpallty. 
The  language  was  certainly  appropriate  as 
argument,  even  If  not  Indispensably  neces- 
sary  to  the  decision.  Posidbly  It  was  dicta; 
but,  while  dicta,  it  is  entitled  to  the  con- 
sldostion  wbl<di  sonnd  reasoning  merits. 
We  also  remark  that  no  attempt  was  made 
to  define  a  reasonable  use  or  a  reasonable 
grade  or  change  thereof.  Tbls  language  Is 
referred  to  with  approval  In  a  number  of  the 
other  cases  cited,  but  it  Is  this  ease  upon 
which  the  city  chiefly  relies.  If  thereby  the 
court  means  to  say  that  a  reasonable  use,. 
4ir  the  establishing  of  a  reasonable  gnde,  of  a 
street,  Is  one  that  mtails  no  {ffactlcal  dam- 
age^ or  if  the  Intention  was  to  hold  that  for 
the  first  establishing  of  a  grade  the  dty 
was  not  liable  tm  the  consequential  dam- 
age, if  any.  the  doctrine  is  not  opposed  to 
the  view  announced  by  Judge  DiUon.  lur 
deed,  we  think  that  every  statement  of  this 
court,  upon  tbls  general  subject,  found  in 
the  reported  decisions,  can  be  hannonixed 
with  the  conclusion  of  that  learned  author. 
But  we  do  not  understand  that  this  conrt 
has  ever  declared  that  no  recovor  could  be 
had  by  an  abutting  owner  whose  property 
was  materially  diminished  In  value  as  the 
result  of  a  change  of  the  grade  of  an  ad- 
jacent street  by  lowering  or  elevating  it  from 
-a  previously  established  grade  In  accordance 
with  which  the  owner  had  made  valuable 
improvements.  We  the  more  readily  reach 
this  conclusion  since  Chief  Justice  Beck  la 
the  Vemla  Case,  after  cotomentiUK  upon  the 
Bayer  Case,  says:  "It  is  nnneceesary  to  con- 
sider tbe  question  whether  the  establishing 
of  such  a  gradet  and  carefully  reducing  tiw 
street  thereto,  would  present  such  a  cose  of 
injury  to  the  abutting  lot  owners  who  had 
purchased  property  on  the  street  and  erected 
Improvemente  thiereon  befwe  sucb  grade  was 
established,  but  vrith  refoience  to  an  exist- 
ing grade  previously  fixed  by  ordinance,  and 
the  street  reduced  thereto,  for  no  such  case 
vas  here  made  out"  This  observation  shows 
that  the  conrt  then  did  not  snivose  that  in 
this  Jurisdiction  there  existed,  or  at  that  time 
there*  was  being  enunciated,  any  such  rule 
as  the  city  in  this  case  contends  fw.  We 
tblnk  a  careful  examinati<Hi  of  the  other 
cases  will  show  that  no  such  principle  has 
been  laid  down.   In  line  with  this  ctmclu- 


slon,  our  court  of  appeals  in  tbe  Alcher  Case, 
at  page  418^  10  Colo.  App.,  and  page  88,  52 
Pac,  speaking  by  Mr.  Justice  Bisaell,  said: 
"A.  case  is  not  presented  which  calls  on  us 
to  determine  bow  far,  if  at  all,  the  dty 
would  ever  be  liable  for  an  alteration  In  its 
grades,  nor  bow  far  it  must  respond  for  re- 
sulting Injuries." 

The  question,  therefore,  we  consider  an 
open  one  In  this  .state.  While  no  att^pt  is 
made  to  lay  down  a  rule  ap^cable  to  all 
cases,  the  wiser  course  being  to  determine 
each  one  as  it  arises,  we  are' of  opinion  that, 
nndtf  the  facte  of  Oils  case,— wbich  are  that 
plaintiff  made  improvfflnrate  upon  her  lots 
upon  tbe  faith  of,  and  with  reference  te, 
what  she  supposed  was  tiie  permanent  grade 
of  the  adjacent  streete  In  accordance  with  the 
ordinance  of  1887,  and  tbat  the  change  of 
grade  authorized  and  carried  into  effect  un- 
der tbe  ordinance  of  1887  damaged  her  prop- 
erty in  the  conBtttutlonal  sense,  since  ite 
market  value  was  thoeby  materially  Im- 
paired,—the  defendant  should  respond  in 
damages.  If  the  Bay»  Case  is  aroUeable, 
tiien,  by  reading  It  In  the  Uglit  of  the  test 
furnished  "by  Judge  Dillon,  we  might  well 
hold  that,  under  the  doctrine  there  announced, 
the  change  of  grade  from  a  tnevlonsily  es- 
tabllshed  one  was  as  matto:  of  law,  in  the 
chrcumstances  of  this  case,  unreasonable,  for 
which  recovery  for  the  consequential  dam- 
age may  be  had.  The  Judgment  Is  therefore 
afflnncd. 

Affirmed. 

STEBLB,  J.,  not  participating; 


(SO  OolD.  123) 
PEOPLE  ex  reL  LAGKBT  v.  DISTBIOT 
COUBT  OF  8BC0in>  JUDICIAL 
DIST, 

(Supreme  Court  of  Colorado.    June  2,  1902.) 

DIVORCS  —  PLACB    OF    TRIAL  —  CHANQB  OF 
VBNUD-WAIVBBr-PBOHIBITION. 

1.  Divorce  Act,  %\  2^  6  (T^ws  1893,  p.  2Sfl) 
provide  that  like  iwactice  aud  proceedings  shall 
be  had  in  divorce  cases  as  in  other  civil  cases  ex- 
cept aa  expressly  modified,  and  that  suits  for  di- 
vorce shall  onljr  be  brought  in  the  county  in 
which  the  plaiutifE  or  defendant  resides,  or 
where  tJie  defendant  last  resided.  Oiv.  Code, 
%  27,  provides  that  all  dvil  actions,,  with  cer< 
tain  exceptions,  shall  be  tried  in 'the' county  In 
which  defendant  may  reside  at  the  commence- 
meot  of  the  action,  or  In  the  county  wh«-e 

Slaintiff  resides  when  service  is  made  on  the 
efendaut  in  such  county,  subject  to  the  pow- 
er of  the  court  to  change  the  place  of  trial  for 
certain  specified  reasons.  He/Oj  that  the  provi- 
sions relative  to  tbe  change  in  tbe  place  of 
trial  apply  to  actions  for  divorce,  thouf^b  tbe 

filace  iu  which  such  actions  may  be  brought 
9  expresflly  limited. 

2.  FlaiDtiff  in  divorce  moved  for  temporary 
alimony,  serving  notice  on  defendant  that  tbe 
motion  would  be  beard  ou  a  certain  date,  on 
tbe  day  preceding  which  defendant  entered  a 
general  -appearance,  and  obtained  a  three-days 
continuance  of  tbe  motion,  and  on  the  follow- 
ing day  applied  for  a  change  of  venue  under 
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Civ.  Code.  S  27.  This  appUcatiou  was  the  first 
pleadiDg  he  bad  filed,  and  was  heard  before 
the  hearing  of  motion  for  alimony,  which  was 
snbmitted  wholly  on  aSldavits.  Held  that,  un- 
der all  the  circumetanceB,  defendant  could  not 
be  held  to  have  waived  his  right  to  a  change 
of  Teaue. 

3.  Defendant  in  divorce  was  denied  a  change 
of  venue  to  which  he  was  entitled  as  a  matter 
of  right  under  Civ.  Code,  §  27.  Beld  that, 
tbou^n  the  erroneous  action  of  the  court  in 
denym^  the  appUcatiou  was  reviewable  on  ap- 
peal, nevertheless,  owing  to  the  nature  of  the 
action  and  the  fact  that  any  further  proceed- 
ings  would  be  entirely  beyond  the  court's  ju- 
risdiction, defendant  was  entitled  to  a  writ  of 
prohibition  restraining  further  proceedings. 

4.  Defeudant  was  further  entitled  to  have  an 
0T6&e  for  temporary  alimony  set  aside. 

Original  application  for  prohibition  by  the 
people,  on  relation  of  Itobert  L.  I^ackey, 
against  the  dlsti'Iet  court  of  the  Second  judi- 
cial district.    Writ  Issued. 

Calvin  E.  Reed  and  Fred.  A.  Sabln,  for 
p^itioner.  Ouy  Le  Boy  Sterlck.  for  respond- 
ent 

OABBBBT.  J.  Tbe  wife  of  relator  filed 
ber  petltl<m  few  divorce  in  the  dlstilct  court 
of  Arapahoe  county.  He  moved  to  transfer 
the  cause  to  tbe  district  court  of  Otero  coun- 
ty upon  the  ground  that  this  was  the  county 
of  his  residence.  The  motion  was  denied, 
and  proceedings  in  inrohlbltlon  bi  his  behalf 
were  then  instituted  hi  this  court.  The  ques- 
tions we  are  required  to  determine  ore:  (1) 
Does  the  in'ovlsion  of  the  Code  providing  that 
cl^  actions  in  certain  circumstances  shall 
be  tried  In  the  county  of  the  residence  of  the 
defendant  apply  In  divorce  proceedings?  (2) 
Did  the  defendant  waive  his  right  to  have 
the  case  transferred?  (3)  If  the  motion  for 
a  change  should  have  been  sustained,  should 
the  writ  of  prohibition  Issue?  These  several 
questions  will  be  ctmsldered  in  tbe  order 
named,  end  In  discussing  them  the  material 
facta  bearing  igpon  each  will  be  stated. 

I.  Plaintiff  based  her  right  to  a  divorce  up- 
on the  ground  (tf  extreme  cruelty,  and  alleged 
that  she  was  a  resldoit  of  the  county  of 
Arapahoe.  The  summoiDS  and  complaint 
were  served  upon  the  defendant  In  Otero 
county.  The  petition  was  filed  January  29, 
1902,  and  Fetnuary  6th  following  d^endant 
filed  his  motion  for  a  change  of  the  place 
of  trial,  alleging  that  he  was  a  resident  of 
Otero  county.  The  fact  of  his  residence,  or 
the  place  where  the  summMis  and  complaint 
were  served,  are  not  controverted.  Section  6 
of  the  divorce  act  (I^ws  1803,  p.  230)  pro- 
vides that  suits  for  divorce  shall  only  be 
Ivought  in  the  county  in  which  the  plaintiff 
or  defendant  resides,  or  where  the  defend- 
ant last  resided.  Section  2  of  the  act  pro- 
vides tiiat  like  practice  and  proceedings  shall 
be  had  ta  dlvorae  cases  as  are  had  in  other 
civil  cases,  and  in  accordance  with  tiie  re- 
quirements of  the  Civil  Code,  except  as  tex.- 
pressly  modified  or  iffovlded  in  the  act*  This 
provision  clearly  craitemplates  that  all  the 
l^vlakms  of  tbe  Code  which  are  appUcaUe 


shall  control,  in  the  trial  and  disposition  of 
divorce  cases,  except  as  otherwise  provided 
in  the  divorce  act  itself,  either  ex^ea^y  or 
by  necessary  implication.  Eickhoff  v.  Blck- 
lioff,  27  Cola  880,  61  Pac.  225.  Civ.  Code, 
S  27,  provides  that  all  civil  actions  except 
those  depending  upon  the  situs  of  the  snb- 
Ject-matter  of  controversy,  or  where  the 
cause  or  some  ,part  thoreof  arose,  shall  be 
tried  in  the  county  in  whitA  detoidant  may 
reside  at  the  commencement  of  the  actlai, 
or  in  the  county  where  the  plalntltt  resides 
when  service  is  made  on  the  defendant  in 
such  county,  subject  to  the  powor  of  tiie 
court  to  change  tlie  place  of  trial  for  certain 
specified  reasons.  No  territorial  limit  is  fixed 
by  the  conatitntlon  defining  the  jurisdiction 
of  the  district  court,  and  tlie  Glvll  Code  has 
seemingly  recognized  that  actions  were  so 
far  tranalttffy  In  their  nature  that  tb^  might 
be  brought  in  any  court  tiavlng  jurisdiction 
of  the  subject-matter  and  the  character  of  tbe 
acticm  commenced.  Fleteher  v.  Stowell,  17 
Colo.  94,  28  Pac.  326;  Board  of  Gom'rs  ot 
Gunnison  Co.  v.  Saguache  Go.  Gom'ra,  2  Oola 
App.  412,  81  Pac.  183;  Wasaoii  V.  Hoffman. 

4  Colo.  App.  491,  36  Pac.  445;  Ballroad  Co.  v. 
Cablll,  8  Cola  App.  ISS,  45  Pac.  28S;  Forbes 
T.  Board,  23  Golo.  344,  47  Pac  888.  The 
l^Islature,  however,  by  tbe  provision  under 
consideration.  Intended  to  limit  dls  rl^t. 
and  imposed  a  limitation  as  to  the  fomm 
In  which  the  action  should  be  commenced. 
Warner  v.  'Warnor,  100  Cal.  11.  34  Pac. 
Whatever<reasons  might  be  advanced  tar  this 
limitation  are  wholly  immatwial,  for,  tn- 
dependent  of  these  considerations,  the  legis- 
lature undoubted^  had  the  power  to  change 
the  usual  rule  in  civil  actions,  and  jwovide 
tliat  only  certain  forums  determined  by  the 
residence  of  the  parties  should  take  juris- 
diction of  divorce  proceedings  by  their  com- 
mencement This,  howew,  does  not  chsi^ 
the  Code  provisions  vrith  respect  to  the  place 
of  trial,  bat  on  the  contrary,  in  -view  of  tbe 
fact  that  the  divorce  act  provides  the  Civil 
Code  shall  apply  except  aa  expressly  mod^ 
fied  by  Ite  own  provisions,  the  mandate  of  tbe 
act  with  respect  to  where  actions  for  divorce 
shall  be  brought  must  be  read  In  omnection 
with  those  code  provisions.  Warner  v.  War- 
na,  sni^ar  Evans  v.  Evans,  105  Ind.  204, 

5  M.  B.  24,  768;  PoweU  v.  Powell.  101  Ind. 
18,  8  N.  E.  639.  Any  other  construction 
would  inject  taito  the  act  a  limitation  as  to 
the  place  of  trial  wholly  unwarranted  by  any 
express  or  implied  provisions.  In  fact  if 
It  were  held  that  a  defendant  In  a  divorce 
action  Is  not  entitled  to  the  right  to  have  the 
case  tried  In  the  county  of  his  residence 
when  tbe  c<Hidltl(His  motioned  tn  sectton  27 
of  the  Code  exist,  It  would  be  equally  as 
logical  to  bold  that  the  other  provisions  of 
the  Code  relative  to  a  change  of  vendb  for 
the  convenience  of  witnesses,  or  the  prij- 
udice  of  the  judge,  were  not  applieaMe.  Id 
the  California  case  above  cited  tbe  court  bad 
under  consideration  a  provision  of  the  CivU 
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Code  which  dtrfxited:  "A  divorce  must  not 
be  granted  unless  the  plaintiff  has  been  a  res- 
ident of  the  state  for  one  year,  and  of  the 
county  in  which  the  action  is  brought  three' 
months  next  preceding  the  commencement 
of  the  action."  Giv.  Code,  §  128.  While  the 
language  employed  is  different  from  the  pro- 
visions of  our  divorce  act  as  to  where  an  ac- 
tion of  this  character  must  be  commenced.  It 
la  equally  as  mandatory  on  this  subject,  be- 
cause a  party  could  not  commence  an  action 
in  any  county  except  the  one  of  his  residence. 
Notwithstanding  this  provision,  the  court 
held  that  it  must  be  read  in  connection  with 
the  section  of  the  Code  providing  for  the 
place  of  trial  of  civil  actions,  and  said:  "The 
former  is  a  limitation  as  to  the  place  for  the 
commencement  of  actions  of  divorce;  the 
latter  provide  for  the  place  of  trial."  Walton 
V.  Walton,  96  Tenn.  25,  33  S.  W.  561,  cited 
by  counsel  for  respondent  Is  not  applicable. 
The  court  in  that  case  had  under  considera- 
tion the  law  on  the  subject  of  divorce  which 
provided:  "The  bill  may  be  filed  In  the 
proper  person  and  name  of  the  complainant 
In  the  circuit  or  chancery  court  of  the  county 
or  district  'where  the  parties  resided  at  the 
time  of  their  separation,  or  in  which  the  de- 
fendant resides  or  is  found.  If  a  resident,  but 
If  a  nnn-resident  or  convict,  then  In  the  coun- 
ty where  the  applicant  resides."  It  appeared 
from  the  facts  that  the  defendant  was  a 
resident  of  the  state,  not  a  convict;  and,  not 
being  found  In  any  other  county.  It  was  held 
that  the  bill  should  have  been  filed  either 
In  the  county  in  which  the  defendant  resided, 
or  in  which  the  parties  resided  at  the  time 
of  the  separation,  and,  as  this  was  not  done, 
the  court  In  which  It  was  filed  had  no  Juris- 
diction of  the  case.  This  Is  In  harmony  with 
our  own  views  that  the  designation  of  the 
county  In  which  actions  for  divorce  shall 
be  brought,  as  determined  by  the  residence 
of  the  parties,  Is  a  jnrlsdlctional  limitation 
as  to  the  courts  In  which  such  actions  shall 
be  commenced.  In  the  early  Indiana  cases 
cited  by  counsel  for  respondent,  and  espe- 
cially Musselman  v.  Musselman,  44  Ind.  106, 
it  was  held  that  a  snit  for  a  divorce  was  not 
a  civil  action,  within  the  meaning  of  the 
code  provisions  relating  to  a  change  of  venue 
in  civil  cases.  That  case,  however,  has  been 
expressly  disapproved  and  overruled  In  Evans 
V.  Evans,  supra,  where,  notwithstanding  the 
previous  holding  in  the  Musselman  Case,  It 
was  held  that  a  divorce  proceeding  has  all 
the  requisites  of  a  civil  action,  as  defined  by 
the  Civil  Code,  in  the  sense  that  the  provi- 
sions of  the  latter  are  applicable  and  con- 
trolling, except  as  modified  by  the  divorce 
act  True,  In  that  case  the  application  for 
a  change  of  venue  was  based  upon  the 
jl^ound  that  the  appellant  could  not  have  a 
fair  and  impartial  trial  In  the  county  in 
■which  the  suit  was  commenced;  but,  if  the 
code  provisions  on  the  subject  of  a  change 
for  this  ground  are  applicable,  it  would  log- 
ically follow  that  other  provisions  on  the 


subject  should  also  control.  Pfueller  t.  Su- 
perior Court  44  Pac.  123,  a  case  decided  by 
tbe  supreme  court  of  WaahlQ^ton,  appears 
to  support  the  contention  of  counsel  for  re- 
spondent but  the  decision  rendered  was  by  a 
divided  court  Whether  or  not  the  conclusion 
announced  Is  sound  depends  upon  a  construc- 
tion of  the  statutes  of  that  state,  and  could 
only  be  regarded  an  authwity  in  so  far  as 
the  statutory  provlalons  construed  are  sim- 
ilar to  our  own,  or  of  a  c^aracto*  which 
would  uphold  the  claim  that  the  requirement 
of  the  divorce  act  as  to  where  the  suit  shall 
be  commenced  Impliedly  deprives  the  de- 
fendant of  the  right  to  have  the  cause  tried 
In  the  county  of  his  residence.  However 
this  may  be  as  to  the  divorce  act  of  Wash- 
ington, the  statutes  of  this  state  are  not  sus- 
ceptible of  that  construction. 

2.  At  the  time  the  action  was  commenced, 
plaintiff  also  filed  a  motion  for  temporary 
alimony,  and  caused  a  notice  to  be  served  on 
the  defendant  that  this  application  would  be 
beard  on  February  5th.  On  the  day  preced- 
ing, the  defendant  entered  a  general  appear- 
ance by  counsel,  and  at  his  request  the  appli- 
cation was  continued  until  February  8th. 
The  right  of  a  defendant  to  a  change  of 
place  of  trial  upon  the  ground  of  residence  Is 
a  personal  privilege  which  may  be  waived  by 
not  applying  in  apt  time.  The  court  had  full 
and  complete  Jurisdiction  of  the  defendant 
by  virtue  of  the  service  of  the  summons  and 
notice  of  application  for  temporary  alimony, 
and  his  appearance  before  moving  for  a 
change  of  place  of  trial  was  In  no  sense  a 
submission  to  the  Jurisdiction  of  the  court, 
because  It  already  had  Jurisdiction,  and  is 
only  material  In  so  far  as  It  may  be  con- 
strued to  Indicate  an  intention  to  waive  the 
privilege  which  he  afterwards  sought  to  as- 
sert Smith  V.  Publishing  Co.  (Colo.  App.) 
68  Pac.  119.  The  right  of  a  defendant  to  a 
change  of  place  of  trial  upon  the  ground  of 
residence  Is  one  which,  when  the  showing  Is 
in  compliance  with  tbe  Code,  the  court  to 
which  It  Is  addressed  mnst  grant  without  dis- 
cretion, unless,  as  suggested,  it  has  been 
waived.  Smith  v.  People,  2  Colo.  App.  9», 
29  Pac.  024;  Pearse  v.  Bordelean,  3  Colo. 
App.  351,  S3  Pac.  140.  What  Is  considered 
apt  time  must  be  determined  by  tbe  circum- 
stances of  each  particular  case  In  which  the 
question  arises.  While  It  Is  true  the  relator 
In  this  Instance  entered  a  general  appearance 
tbe  day  preceding  the  application  to  change 
was  filed,  and  that  at  his  request  tbe  hearing 
on  the  motion  for  temporary  alimony  was 
postponed,  the  plaintiff  was  in  no  manner 
prejudiced.  Prompt  notice  of  the  Intention 
to  apply  for  the  change  appears  to  have  been 
given  her  counsel,  l^is  application  was  the 
first  pleading  filed  In  his  behalf.  It  was 
heard,  at  the  Instance  of  relator,  before  the 
motion  for  alimony  was  considered;  and  the 
latter  was  submitted  to  the  court  entirely 
upon  affidavits;  so  that,  In  this  Instance,  tbe 
plaintiff  Incurred  no  expense  by  the  action 
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of  the  defendant  In  not  filing  Ub  motion  for 
a  change  at  the  time  his  counsel  entered  an 
appearance  tw  him,  and  In  the  clrcamstancea 
of  this  case  the  appUoatlon  for  the  change 
vaa  made  In  apt  time, 

3.  Where  an  application  for  a  change  of 
place  of  trial  is  made  by  a  defendant,  based 
npon  a  ground  which  oitt^s  him  to  the 
change  as  a  matter  of  right,  the  court  to 
which  It  Is  addressed  has  no  discretion  ex- 
cept to  grant  t(ie  api^lcatlon.  In  such  cases 
the  court  Is  ousted  of  Jurisdiction  to  proceed 
further  with  the  cause  than  to  enter  the  or- 
der of  removal.  Pearae  Bordeleau.  supra. 
It  follows,  from  what  has  ahready  been  said 
In  dlscnsalng  the  two  preceding  questions, 
that  the  reqiondent  court  is  defveated  of  Juris- 
dictlw  to  hear  and  determine  this  cause;  and 
this  brings  us  to  the  last  question  to  consider, 
the  determination  of  wldch  depends  upon 
whether  the  relator  dioqld  be  remitted  to  his 
remedy  by  appeal  or  writ  at  eiror.  The  writ 
of  prohlUtion  is  not  one  of  right  but  whetber 
w  not  It  diaH  be  granted  rests  In  tbe  aonnd 
dlseretlcBi  ct  this  court  It  Is  a  powa  con- 
ferred by  the  constltntlon,  by  means  of  which, 
when  necessary,  supervisory  contna  may  be 
exercised  over  inferior  tribunals  acting  with- 
out or  In  excess  of  their  Jurisdiction.  Al- 
thongb  the  questions  involved  upon  which  the 
writ  is  asked  may  be  reviewed  <m  appeal  or 
error,  this  is  not  conclusive  against  the  ^bt 
as  to  the  writ  If.  in  the  Judgment  of  the  court 
snch  remedies  are  not  plahi,  speedy,  and  ade< 
quate  Pe<^  r.  District  Court  of  Lake  Co., 
26  Colo.  8S6,  58  Pac.  6<M;  Mclnemey  v.  City 
of  Driver,  17  Colo.  302,  29  Pac.  616;  People 
V.  District  Court  of  Second  Judicial  Dlst. 
(Colo.  Sup.)  66  Pac.  1068.  If  the  respmident 
court  iB  permitted  to  proceed  with  the  trial 
of  this  cause,  the  relator,  if  he  wishes  to  pre- 
sent his  defense,  must  be  at  the  expense  of 
travding  from  the  county  of  his  residence  to 
a  distant  <me,  as  wdl  as  defraying  expenses 
of  witnesses  on  his  bdialf  as  well  as  that  of 
the  plaintiff,  and  in  tbe  end.  If  the  Judgmrat 
should  be  advotK,  would  be  entitled  to  have 
it  reversed  aol^  npon  the  one  qnestlon  ot 
the  error  of  the  court  in  refusing  a  change 
of  idace  of  trial  to  the  county  at  his  resi- 
dence. Whether  or  not  the  Judgment  against 
blm  on  tbe  merits  might  be  correct  would  be 
immaterial^  for,  even  if  it  was,  it  could  not 
stand.  It  is  manifest  therefore,  In  the  ch> 
cnmatances  of  this  case,  that  the  relator  has 
no  plain,  speedy,  and  adequate  remedy  at  law 
to  correct  the  errors  already  committed,  and 
which  the  trial  court  will  furtber  commit  by 
proceeding  to  try  the  questlims  involved  in 
the  divorce  proceedings  on  tbe  merite-  Fur- 
ther than  this,  and  a  very  strong  reason  why 
the  writ  should  Issue,  is  that  the  suit  is  one 
tm  a  divorce.  In  which  the  Judgment  rendered 
may  affect  the  marital  relations  between  tbe 
parties,  or  those  they  may  aasnme  in  the  fn-- 
ture.  In  reaching  the  condnslon  that  the  writ 
4iould  Issue,  we  have  not  overlooked  the  prop- 
osttion,  advanced  by  counsd  for  respondeat 


that  the  district  court  bad  Jurisdiction  to  de- 
termine Qie  motitm  for  a  change,  and  that  In 
overruling  this  motion.  If  this  is  error,  it  has 
m^dy  committed  one  In  tiie  exercise  of  the 
Jurisdiction  conferred  lipon  It  by  law.  If 
this  were  the  only  question  Involved  in  this 
proceeding,  the  proposItlcHi  would  be  unan- 
swMnble,  but  tbe  case  does  not  call  for,  or 
admit  of,  tiie  application  of  the  principle,  fre- 
quently announced,  that  proceedings  In  prohi- 
bition cannot  supenede  the  ordinary  func- 
tions of  an  appeal  or  writ  of  error.  It  is  es- 
sentially different  from  those  cases  whoe  we 
bare  applied  this  doctrine.  The  district  court 
now  proposes  to  proceed  with  the  trial  of  a 
case  of  which  it  has  no  further  jurisdiction, 
and  it  is  to  restrain  this  action  that  these  pro. 
ceedlngs  were  Instltated.  In  other  wordp. 
while  the  court  originally  had  Jurisdiction  of 
the  Bubject-matto'  of  ttie  action,  tbe  parties, 
and  the  qnestlona  involved  In  the  motion  for 
a  change  of  venue,  by  denying  this  motion  it 
assnmes  an  autboritr  and  Jurisdiction  to  try 
tbe  cue  upon  its  molts  which  It  does  not 
possess.  The  difference  between  cases  vrtwe 
we  have  held  that  errors  complained  of  would 
not  be  reviewed  «tn  prohibition  became  re- 
viewable on  error  or  appeal,  and  those  fak 
which  the  propositlini  is  not  applicable,  is 
clearly  pointed  out  In  People  v.  Dlataiet  Court 
of  Bigbth  Judicial  Dlst  (Colo.  Sop.)  63  Pac. 
821.  It  would  seem  Idle,  to  requite  or  permit 
the  parties  to  try  their  cause  in  a  fornm  with- 
out Jurisdiction.  For  the  protection  of  the 
plaintiff,  as  wdl  as  tiie  defendant  the  cause 
should  be  heard  by  a  court  the  authority  of 
Vhldb  cannot  be  successfully  attacked.  Ordi- 
narily, profalblthm  only  lies  to  prevent  the 
lower  court  from  procee^ng  furtlier  vritii  the 
cause,  but  wbwe  tills  would  not  give  the 
i^tor  the  rell^  to  which  he  la  entiUed,  it  may 
direct  tiut  all  [umceedlnga  had  bi  excess  of 
Jurisdiction  be  quashed,  and  tha  order  entered 
wbAdi  should  have  been.  People  t.  District 
Court  of  Lake  Co.,  28  Colo.  48  Pac.  SOU; 
Pecqtle  T.  District  Court  of  Bigbth  Judicial 
DlBt,  supra.  The  writ  will  lasoe^  directing 
tbe  reqKmdent  court  to  proceed  no  furtber 
with  tbe  cause  tbon  to  set  aside  the  Jadsment 
for  tonporary  alimony  and  suit  money,  and 
enter  an  <vder  transfttring  the  cmuae  to  tbe 
district  court  of  Otero  county. 
Writ  Issued. 


(S  Colo.  »1> 

UNION  GOLD  MIN.  CO.  v.  CRAWFORD. 
(Snpteme  Court  of  Colorado.  May  5,  1902.) 

INJURY  TO  SERVANT— NBGLIGSNCB  OF  MAS- 
TBR-MINES-CONSTRUCTION  OP  ORE  TRAM- 
WAYS—PROXIMATE CAUSE  —  COMPLAINT — 
TBUZi— INSTRUCTIONS. 

1.  Defendant  company,  in  an  action  for  ioju- 
ripR  to  0  eerrant  caused  by  tbe  nesligeoce  of  a 
person  in  its  mine,  cannot  rcgalre  plaintiff  to 
make  the  pomplaint  more  specific  by  stating 
whether  such  person  was  an  empioyC  ot  detend- 
ant.  as  it  haa  knowledge  of  such  fact 

2.  The  failure  of  a  complaiut.  for  neKlimrst 
iniuriea  to  a  servant,  to  state  whether  thie  per- 
son cauBiDg  the  injury  was  in  defradant's  em- 
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ploy,  will  be  regarded  on  appeal  as  immaterial, 
when  the  evidence  shows  that  sii<-h  person  was 
in  the  employ  of  Qefendant'B  leasee. 

3.  The  uclusioD  in  instructions  of  certain  al- 
legations ot  the  coiQLtlaint  is  not  erroneous  it 
the  i»3ties  raised  are  correctly  stated. 

4.  An  instniction,  in  a  personal  injury  case, 
that  the  verdict  must  be  for  plaintiff  if  his 
iojuriea  were  occasioned  by  defendant's  nes^i- 
gence,  is  not  erroneous  in  usinff  the  word  'Oc- 
casioned" instead  of  "caused." 

5.  An  instruction  that,  in  estimating  dam- 
ages, the  jury  should  consider  the  nature  of  the 
ivories  suffered,  as  to  whether  they  are  "like- 
ly to  prove  permanent,  or  temporal^  only,  is 
not  erroneous  in  using  the  word  "likely,  as 
authorizing  conjecture  in  determiniDg  the  na- 
ture of  the  injuries. 

f>.  A  servant  of  a  mining  company,  working 
at  the  bottom  of  a  shaft  which  is  operated  by 
the  company  to  hoist  ore  from  the  various  lev- 
els of  the  mine  for  lessees  of  the  levds,  and 
an  employ^  of  a  lessee  allowing  ore  to  fall  and 
injure  the  former,  are  not  fellow  servants. 

7.  Where  a  level  in  a  mine  is  in  the  same 
negligent  condition  when  leased  b^  the  owner 
AS  nt  the  time  of  a  subsequent  injury  of  an 
employe  of  the  owner,  in  a  shaft  operated  by 
him,  resnlting  from  such  condition,  the  owner 
is  responsible  therefor. 

S.  The  construction,  in  an  upper  level  of  a 
mine,  of  an  ore  tramway  on  such  a  grade  that 
cars  started  thereon,  or  starting  by  gravity,  will 
run  into  the  shaft  by  their  own  momentum, 
without  providing  sufficient  barriers  to  prevent 
their  falling  down  the  shaft,  is  negligence. 

i).  A  mine  owner  leased  a  level  having  an  ore 
tramway  ranning  to  a  shaft,  constructed  so 
that  a  car  would  run  into  the  shaft,  which  was 
operated  by  the  owner  for  the  benefit  of  the 
lessees;  and  an  employ^  of  the  lessee,  without 
being  guilty  of  negligence,  allowed  a  car  to  run 
into  the  shaft  and  injure  an  employ^  of  the 
owner.  Btld,  that  the  negligent  construction 
of  the  tramway  without  barriers  was  the  prox- 
imate cause  of  the  injury. 

10.  Where  the  evidence  in  a  personal  injury 
case  shows  that  defendant's  injuries  compelled 
the  amputation  of  a  foot,  and  that  he  lost  the 
use  of  a  finger,  and  had  his  skoll  fractured, 
and  was  unable  to  work,  a  verdict  for  ^15,000 
is  not  excessive. 

Appeal  from  district  court  Lake  county. 

Action  by  William  D.  Crawford  against 
the  Union  Gold  Mining  Company.  From  a 
Judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Wolcott,  Taile  &  Waterman  (W.  W.  Field, 
of  counsel),  for  appellant.  Jobn  E.  Vanatta, 
for  appellee. 

STEELE,  J.  The  injuries  to  the  appellee 
occurred  on  the  18th  of  September,  1898, 
while  be  was  working  at  the  bottom  of  the 
«liaft  of  the  Orpba  May  mine,  the  property 
of  tbe  appellant.  The  appellee  is  a  miner, 
and  was  employed  by  the  appellant.  A  car 
loaded  with  ore,  in  charge  of  an  employs  of 
a  lessee  of  the  fourth  level  of  tbe  mine,  fell 
from  the  fourth  level  to  tbe  bottom  of  the 
shaft,  a  distance  of  about  700  feet.  A  heavy 
canopy  had  been  built,  over  the  place  where 
they  were  working,  for  the  protection  of  the 
miners.  The  momenttun  of  the  falling  car 
and  ore  was  so  great  that  tbe  canopy  was 
broken,  two  of  the  miners  were  killed,  and 
the  appellee  was  seriously  injured.  In  the 
complaint  the  injuries  sastalned  by  the  ap- 
nellee  are  described  aa  fblJowa:    "That  at 


the  time  the  car  fell  Into  tbe  bottom  of  sold 
shaft,  as  aforesaid,  It  strnck  tbe  platntMf  so 
as  that  his  right  leg  waa  crushed  In  auch 
manner  as  that  It  waa  neceasary  to  amputate 
the  same;  that  the  plalntlfTa  left  hand  was 
Injured  ao  as  that  two  of  the  flngara  on  said 
hand  were,  and  are,  rendered  useleaa  to  this 
plaintiff;  and  he  waa  Injured  In  and  about 
the  head  in  aiich  a  mannw  aa  that  his  skull 
was  fractured." 

Tbe  levels  of  the  mine  were  wwked  by 
leaaeea  under  separate  leases.  The  company 
waa  engaged  at  the  time  In  qneation  In  aink- 
Ine  the  ahaft  By  an  acreement  with  the 
leaeeee,  tbe  ctonpany  waa  to  take  tlie  ore  at 
the  month  the  level  and  hoist  It  to  the 
surface,  and  to  do  tUa  the  levels  were  ao 
arranged  that  the  ore  can  could  run  into  the 
hoisting  cage.  The  entrance  to  level  Ma  4 
was  protected  by  an  iron  chain,  one  end  of 
which  was  fastened  to  the  timbers  of  one 
aide  of  the  level;  a  hook  waa  fastened  to 
the  other  aide,  and  so  amused  that  a  link 
of  the  chahi  could  be  thrown  over  the  hoc^ 
thus  dosing  the  entrance.  The  purpose  of 
thia  chain  barrter,  aay  connsd  in  their  brief, 
was  to  protect  tiie  men  from  careleaaly  cur 
inadvertently  atei^g  into  tbe  abaft  as  tbey 
were  inking  in  the  level  near  it. 

Henry  Funic,  an  employe  of  tbe  leasee  of 
the  fourth  level  In  question,  was  engaged  in 
tramming  ore  from  a  atope  in  the  levd  to 
the  shaft  Funk  testified:  "I  was  tramming 
there  at  tbe  time  thla  accident  happened.  I 
had  filled  the  car,  and  was  atanding  between 
the  car  and  a  pile  of  ore.  and  was  shoving 
up  aroTuid  tbe  plat  preparatory  to  filling  the 
next  car,  -and  when  I  turned  to  take  the  car 
away  it  was  already  gone.  I  started  after 
the  car,  but  my  candle  -went  out  and  I  fol- 
lowed on  the  best  I  could,  and  In  a  few 
seconds  the  car  struck  at  the  shaft  •  •  • 
The  car  was  supposed  to  be  a  two  thousand 
potmd  car,  and  It  was  full.  The  car  start- 
ed of  its  own  accord;  it  was  gone  before  I 
was  aware  of  it  When  it  started  it  was  a  ^ 
hundred  or  a  hundred  and  fifty  feet  from 
the  shaft  Nobody  told  me  tbe  grade  of  this 
track.  I  could  perceive  there  waa  a  grade 
there  by  going  over  it;  I  knew  it  was  there." 

The  witness  Lefilngwell,  a  civil  and  mining 
engineer,  testified  that  he  had  made  measure- 
ments In  the  level  after  the  accident.  He 
said:  "Tbe  level  falls  toward  the  shaft  to 
the  amount  of  two  feet  and  one-half  in  Ita 
length,  which  is  one  hundred  and  twelve 
and  a  half  feet  from  the  shaft  From  a 
[>olnt  five  feet  from  the  face  to  a  point 
twenty-five  feet  from  the  face,  a  distance  ot 
twenty  feet  the  track  falls  nine  Inches  In 
elevation;  that  Is,  there  is  a  fall  of  nine 
inches  In  twenty  feet  A  loaded  car  will 
not  start  of  Its  own  accord  on  a  grade  which 
Is  only  six  or  eight  inches  to  a  hundred  feet; 
it  woold  gradually  decrease  in  speed  and 
stop." 

Herbert  Starkweather,  a  witness  for  the 
defendant  testified:  "I  waa  oxyiloyed  by  the 
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Union  Gold  Mining  Company  as  superintend- 
ent of  t'ue  Orplia  May  mine  and  other  prop- 
ertlefC  Clements  took  possession  of  a  por- 
tion of  the  lerel  a  sbort  time  before  the  ac- 
cident The  company  operated  It  during  the 
month  of  February  and,  I  think,  before  that 
time.  There  had  been  no  change  In  the  con- 
dition during  the  time  I  was  in  charge  of 
It  I  took  charge  of  the  property  the  1st  of 
February.  There  were  no  changes  made  by 
him  in  the  level  Lthe  lessee,  Clements,  In  the 
4th  level].  He  was  working  above  that  lev- 
el; he  had  nothing  to  do  below.  He  took 
the  ore  out  through  the  level,  and  the  level 
was  in  the  same  condition,  as  far  as  I  know, 
when  It  was  leased  to  him  by  the  company. 
After  the  accident  I  took  a  man  down  to  the 
fourth  level  of  the  Orpha  May  mine.  I  wish- 
ed to  ascertain  how  the  car  got  away  from 
the  man.  I  took  the  car  down  and  had  him 
load  the  car,  and  ran  it  both  ways  several 
times  over  the  track.  It  was  with  some  diffi- 
culty we  started  the  loaded  car  at  the  im- 
mediate point  where  we  loaded  it,  but  after 
it  was  started  it  ran  readily  down  there  to 
the  mouth,  but  there  was  no  trouble  at  all 
for  a  man  to  control  the  running  of  the  car. 
The  track  was  not  straight;  ft  followed  the 
vein,  and  there  were  short  crooks  and  curves 
in  the  track.  I  did  not  block  the  car,  be- 
cause I  wanted  to  see  If  It  would  start  or 
not  with  th^  Jarring  of  the  car.  I  never 
learned  of  any  difficulty  In  operating  loaded 
cars  upon  this  track.  There  was  quite  a 
raise,  as  the  surveyor  testifies,  at  this  one 
point,  and  beyond  that  it  was  level  or  nearly 
80,  possibly  a  slight  decline,  for  a  long  dis- 
tance. The  level  is  not  constructed  at  any 
excessive  grade.  This  one  particular  [>olnt 
the  grade,  as  the  surveyor  testifies,  was  steep 
er  than  at  any  other  point  Q.  Was  steeper 
than  you  find  in  a  great  many  places?  A. 
Steeper  than  usual,  but  there  was  no  diffi- 
culty to  a  man  running  a  car  over  It  with 
any  ordinary  precaution.  We  started  a  load- 
ed car  and  an  empty  one.  The  empty  car 
would  not  go  to  the  shaft  but  the  loaded 
car  did.  It  did  not  run  very  fast  but  it 
ran  enough  to  go  over  the  grade  Into  the 
shaft  if  we  had  allowed  it;  we  stopped  It 
before  It  got  to  the  shaft  The  loaded  car 
ran  about  as  fast  aa  a  man  -would  ordinarily 
walk." 

During  the  course  of  the  trial  testimony 
W08  received  over  the  objection  of  the  de- 
fendant, and  exceptions  were  saved,  but  we 
regard  the  errors,  If  any,  as  unimportant  and 
not  prejudicial,  and  they  will  not  be  con- 
sidered. 

A  motion  was  interposed  by  the  defendant 
to  have  the  complaint  made  more  specific 
The  motion  was  granted  in  part  and  the  de- 
fendant alleges  error  in  the  court  In  not  re- 
quiring the  complaint  to  be  made  specific  In 
every  particular  designated  by  the  defend- 
ant. By  this  motion,  the  defendant  sought 
to  have  the  plaintiff  allege  whether  t^^e  per- 
son who  had  charge  of  the  car  in  the  fourth 


level  was  a  servant  or  employ^  of  the  de- 
fendant It  was  not  error  to  deny  this  mc<- 
tion;  the  defendant  knew  whether  Funk  was 
an  agent  or  employ^  of  the  defendant  and 
we  think  it  is  not  material  in  this  case,  in- 
asmuch as  it  was  shown  uj^n  the  trial  that 
the  person  In  charge  of  the  car  was  an  em- 
ploy6  of  a  lessee  of  the  fourth  levd. 

The  trial  resulted  In  a  verdict  for  the  plain- 
tltr  in  the  sum  of  $15,000.  The  defendant 
appealed  to  this  court  Hie  principal  errors 
alleged  and  discussed  are  the  refusal  of  the 
court  to  give  certain  Instructions  offered  by 
the  defendant,  and  the  giving  of  certain  In- 
structions over  the  objection  of  the  defend- 
ant. Request  No.  1  Is  an  Instruction  ccn- 
cerning  the  preponderance  of  the  evidence, 
and  was  fairly  covered  by  instruction  Xo.  8 
given.  Request  No.  2  contains  a  definition  of 
negligence.  The  court,  In  another  Instruction, 
gave  a  definition  of  negligence  approved  by 
leading  autliorlLies.  Request  No.  4  is  in  ref- 
erence to  an  intervening  cause,  and,  we  thhik, 
is  not  applicable  to  this  case.  Requests  Nos. 
7  and  8  were  given  In  substance  in  Instruc- 
tion No.  9.  Request  No.  11  directs  the  Jury 
to  disregard  the  testimony  of  the  witness 
Leffingwell  because  it  was  stricken.  The  tes- 
timony was  not  stricken.  Requests  Nos.  11 
and  12  charge  that  the  defendant  was  not 
guilty  of  negUgenee,  and  were  properly  refus- 
ed. Request  No.  14  states  that  the  compaoy 
Is  not  responsible  fur  the  negligence  of  Funk, 
the  person  who  had  charge  of  the  car;  and 
this,  In  substance,  was  given  by  the  court. 
Request  No.  15  was  to  the  effect  that  the  de- 
fendant did  not  construct  the  track  in  the 
level,  and  that  It  knew  nothing  of  Its  condi- 
tion at  the  time  plaintiff  was  Injured.  This 
Instruction  was  properly  refused.  No.  16  Is 
an  Instruction,  In  effect,  that  the  defendant 
Is  not  guilty  of  negligence,  and  was  propo-ly 
refused.  No.  17  was  a  request  for  the  Jury  to 
return  a  verdict  for  the  defendant;  and  this 
was  properly  refused. 

In  instruction  No.  1  given,  the  court  read  to 
the  Jury  certain  allegations  of  the  complaint 
and  answer  concerning  the  disaster,  and  the 
defendant  objected  to  the  court's  thus  reading 
from  the  pleadings,  hut  we  think  the  court 
correctly  stated  the  Issues  raised,  and  that 
no  error  was  thus  committed.  If  the  case  was 
to  be  submitted  to  the  Jury,  Instruction  No.  2 
was  properly  given.  It  Is  objected  that  the 
court  in  instruction  No.  2  failed  to  carefully 
explain  the  meaning  of  the  word  "proximate," 
but  we  think  the  Jury  was  not  misled  by  the 
giving  of  this  Instruction. 

In  instructkin  No.  4  the  court  gave  to'  the 
Jury  a  definition  of  negligence.  Counsel  ob- 
ject that  this  is  an  incorrect  definition  of  n^ 
ligence,  and  was  improperly  given.  This  Is 
the  definition  of  negligence  adopted  by  Judge 
Coolej,  and  is  quoted  with  approval  by  text- 
writers;  and,  while  It  may  not  be  in  every 
particular  absolutely  correct  we  are  not  dte- 
p-:sed  to  question  It  and  do  not  think  the 
court  erred  In  giving  It 
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Xo.  5  In  objected  to  becauBe  the  Judge  di- 
rected the  Jury  to  find  for  the  plaintiff  If  It 
sfaoald  find  that  the  Injuries  were  occaatoned 
by  the  negligence  of  the  defei^ant;  and  it  la 
Insisted  that*by  the  use  of  the  word  "occa- 
elmed,"  biatead  of  the  word  "caused,"  '*the 
Jury  -were  left  without  mming,  guidance,  or 
limitation  in  fixing  liability  for  appellee's  in- 
Jury."  The  jQdge  midonbtedly  used  the  word 
"occasioned"  as  the  ajmonym  of  "caused,"  and 
we  are  satlsfled  that  the  Jurois  vere  not  there- 
by misled.  It  la  also  urged  that  this  instruc- 
tion should  have  Included  the  question  of  as- 
sumption of  risk,  but  the  court  property  In- 
structed the  Jury  upon  this  question  in  In- 
struction No.  10. 

In  instruction  No.  6  the  Jury  was  told  that, 
In   estimating  the   plalntilTs   damages,  it 
••should  also  consider  the  nature  of  the  taiju- 
rlee  suffered,  as  to  wheth^  they  are  likely 
to  prove  permanent,  or  temporary  only."  The 
following  appears  in  the  UU  of  exceptions: 
"The  defendant  objected  to  the  giving  of  In- 
struction No.  e  of  the  instructions  given  by 
the  court  to  the  Jury,  and  espedally  objected 
to  the  giving  of  that  portion  thereof  as  fol- 
lows:  'As  to  whether  they  are  likely  to  prove 
perman^t  or  temporary  only*;  and,  before 
said  Instruction  was  given  to  the  Jury,  the  de- 
fendant objected  to  the  use  of  the  word  'like- 
ly* In  connection  with  the  words  to  prove  per- 
manent, or  temporary  only.'  "   Although  much 
space  Is  devoted  to  a  discussion  of  questions 
raised  here  for  the  first  time,  we  shall  con- 
sider only  the  objection  called  to  the  atien- 
tlon  of  the  trial  court.   It  is  Insisted  that, 
by  the  use  of  the  word  "likely,"  "the  Jury 
are  permitted  and  encouraged  to  indulge  in 
conjecture  and  Bpeculatlon  in  determining  the 
extent  of  appellee's  Injuries;   that  the  law 
forbids  this,  and  requires  that  their  finding 
as  to  the  future  or  continuing  consequences 
shall  be  confined  to  such  only  as  the  evi- 
dence shows  to  be  reasonably  certain  to  re- 
sult."  We  do  not  think  the  Jury  was  encour- 
aged to  Indulge  in  conjecture  by  this  Instruc- 
tion.   It  was  told.  In  assessing  damages,  to 
consider  the  nature  of  the  Injuries,  as  to 
whether  they  were  likely  to  prove  permanent, 
or  temporary  only.   The  definition  of  "llkdy" 
given  by  the  Standard  Dictionary  is  'in  all 
probability."   There  Is  always  more  or  less 
conjecture  as  to  whetlier  Injuries  are  perma- 
nent or  tediporary,  and  the  determination  of 
the  question  Is  usually  based  upon  opinion  tes- 
timony;  and,  while  we  cannot  recommend 
"likely"  or  "in  all  probability"  as  interchange- 
able, or  synonymous  with  the  words  "rea^ 
sonably  certain,"  the  difference  Is  but  slight, 
and  we  do  not  feel  warranted  in  reversing  the 
case  because  of  tbe  failure  to  use  the  words 
"reasonably   certain"    in    this  instnicHon. 
Moreover,  tbe  plaintiff's  injui-ies  ciinslsted 
mainly  In  the  loss  of  bis  leg.   l^ls  Is  a  per- 
manent Injury;  and,  baring  seeu  the  condl- 
tioa  of  the  plahitiff,  the  Jmy  did  not  Indulge 
In  specnlatifm  as  to  tbe  permanent  Injury  of 
the  les> 


The  app^nt  ■  contends:  (1)  That  there 
was  no  negligence  on  the  part  of  the  defend- 
ant; (2)  that  the  conditions  existing  in  the 
fourth  levd  were  not  the  proximate  cause  of 
the  appellee's  Injury;  (3)  that  the  negligence 
if  any,  which  caused  appellee's  injury,  was 
the  n^llgence  of  an  independent  contractor; 
(4)  that  the  hijurles  were  caused  by  the  neg- 
ligence ct  a  f^low  servant  of  the  appellee; 
(6)  that  the  appellee  knew  the  conditicm  of 
tbe  fourth  levd  whoi  he  accepted  employ- 
ment from  the  appellant,  and  that  he  assunir 
ed  tbe  rbb  of  any  Injury  which  he  might  suf- 
fer resulting  from  tbe  known  condition.  The 
determination  of  these  questions  will  dispose 
of  all  other  objections  to  instructions. 

In  refwence  to  tbe  fourth  and  fifth,  it  Is 
sufficient  to  say  that  the  Injuries  were  not 
caused  by  the  negligence  of  a  fellow  serv- 
ant, and  that  the  appellee  did  not  know  the 
condition  of  the  fourth  levtA,  or,  rather,  that 
there  waa  no  testimony  to  show  that  the 
appellee  know  of  tbe  condition  of  the  fourth 
level. 

The  law  required  tbe  company  to  provide 
for  Its  employes  a  reasonably  safe  place  in 
which  to  perform  their  work.  Tbe  testimony 
is  silent  as  to  who  constructed  the  tram  In 
the  level,  or  who  erected  the  barrier  at  its 
mouth.  Tbe  testimony  shows,  bowevo",  tbat 
the  level,  when  turned  over  by  tbe  company' 
to  the  lessee,  was  In  the  same  condition  In 
which  it  was  In  tbe  day  of  the  acddrat.  Tbe 
company,  therefore,  is  responsible  for  the 
condition  of  the  level. 

Tbe  testimony  of  the  witness  Lefflngwell 
as  to  the  grade  of  the  track  In  the  level  Is 
not  disputed;  in  fact,  defendant's  witness 
corroborates  him  la  saying  that  the  grade 
was  unusual  In  some  places.  According  to 
Lefflngweirs  testimony,  the  distance  from 
the  point  where  the  ore  was  loaded  on  tbe 
car  to  the  shaft  is  about  112%  .feet  The. 
level  falls  toward  the  shaft  to  the  amount  of, 
2%  feet  In  Its  length.  The  grade  is  greater 
In  some  places  than  In  others.  ."From  a 
point  five  feet  trotn  the  face  to  a  point 
twenty-five  feet  from  the  face,  the  track  falls 
nine  Inches  in  elevation."  The  experiments 
made  by  tbe  defendant's  witnesses  demon- 
strated tbat  a  loaded  car,  if  started,  would 
run  Into  tbe  shaft.  Tbe  witness  Funk  testi- 
fied that  the  car  which  was  precipitated  Into 
the  shaft  was  not  started  or  pushed  by  hfm. 
The  facts  are  tbat,  whether  the  loaded  car 
was  started  by  human  agency  or  by  the  force 
of  gravity,  It  started;  and,  there  being  no 
barrier  of  sufficient  strength  to  stop  it,  the 
car  and  contents  were  thrown  Into  the  sbaft, 
and  fell  to  the  bottom,  killing  two  of  appel- 
lant's employes  and  seriously  Injuring  the 
appellee.  We  are  of  opinion  that  the  com- 
pany, in  maintaining  a  track  with  the  ex- 
cessive grade  which  is  shown  to  have  existed 
In  this  level,  and  In  not  providing  a  barrier 
of  sufficient  strength  to  resist  the  fot'ce  of  a 
loaded  car  of  ore  running  upon  the  track, 
was  guilty  of  culpable  negllgenca   The  act 
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of  maintaining  a  track  with  the  excessive 
grade  would  not  alone  render  tbe  company 
liable  for  tbe  Injury  In  this  case.  A  run- 
away car  could  be  stopped  by  a  sufficiently 
strong  barrier  at  the  month  of  the  level.  The 
barrier  provided  was  not  for  the  purpose  of 
preventing  a  car  from  mnning  into  the  shaft, 
but  to  prevent  the  workmen  from  walking 
into  it.  The  most  ordinary  foresight  and 
prudence,  it  would  seem  to  us,  would  have 
dictated  some  suitable  protection  at  tbe 
moutb  of  the  level.  The  most  cautions  man 
might  lose  control  of  a  loaded  car  in  a  level 
8uch  as  the  fourth  level  of  tbls  mine,  and  there 
was  a  breach  of  tbe  positive  duty  of  tbe 
company  In  not  guarding  against  such  an 
occurrence. 

But  counsel  contend,  assuming  the  com- 
pany to  have  been  negligent,  that  the  condi- 
tions existing  in  the  fourth  level  were  not 
the  proximate  cause  of  appellee's  injuries, 
and  that  the  negligence  which  caused  appel- 
lee's Injuries  was  that  of  an  Independent  con- 
tractor. We  shall  consider  these  as  one 
proposition.  Wbarton,  at  section  134  of  his 
work  on  Negligence,  says:  "I  am  negligent 
on  a  particular  subject-matter.  Another  per- 
son, moving  Independently,  comes  In,  and 
either  negligently  or  maliciously  so  acts  as 
to  make  my  negligence  Injarlons  to  a  third 
person.  If  so,  the  person  so  Intervening  acts 
aa  a  noncoudactor  and  Insulates  my  negli- 
gence, 80  that  I  cannot  be  sued  for  the  mis- 
chief which  tbe  person  so  Intervening  direct- 
ly produces."  This  section  from  Wharton  is 
quoted  1^  counsel  In  their  brief  as  sustaining 
the  position  that  an  independent  contractor 
bad  caused  tbe  accident,  and  that  the  com- 
pany, for  this  reason,  was  not  liable.  Ac- 
c^tlng  this  as  a  correct  statement  of  tbe 
law,  It  cannot  be  applied  to  tbe  facts  In  this 
case.  The  facts  are  that  this  company  was 
engaged  in  sinking  a  shaft  on  its  Orpha 
May  mine;  that  It  employed  the  plaintief  to 
work  in  the  bottom  of  the  shaft;  tbat  it  bad 
leased  tbe  fourth  level  of  Its  mine,  about 
700  feet  above  the  place  where  the  plain- 
tiff was  working,  with  the  track  as  therein 
constructed;  that  the  company,  as  part  of  the 
conditions  of  the  lease,  was  to  hoist  the  ore 
from  the  mouth  of  this  level  to  the  surface; 
that  the  track  In  tbe  level  was  laid  upon  an 
excessive  grade;  that  no  barrier  was  erected 
at  the  mouth  of  the  level  to  prevent  the  cars 
from  mnning  Into  the  shaft;  that  a  loaded 
car  weighing  nearly  a  ton'  fdl  down  the  shaft 
and  upon  the  appellee;  that,  as  found  by 
the  Jury,  the  employe  of  the  lessee  could  not, 
oy  the  exercise  oC  ordinary  care,  have  man- 
aged tbe  car  with  safety  to  the  company's 
employes;  that  the  car  escaped  from  the 
employ^  of  the  lessee,  and  that  he  was  un- 
able to  prevent  its  escape  by  the  exercise  of 
ordinary  care.  Here  the  causal  connection 
was  not  broken.  There  was  no  Interposition 
of  indcpendrat  responsible  human  agency. 
Xo  third  person,  moving  Independently,  came 
in,  and  ^tlier  negligently  or  maliciously  so 


acted  as  to  make  the  negligence  of  the  com- 
pany injurious;  but  the  injury  was  the  nat- 
ural consequence  of  the  wrongful  act  of  the 
company,  and  "was  such  as  might  or  ought 
to  have  been  foreseen,  in  the  llgftt  of  the  at- 
tending circumstances."  Mr.  Justice  Strong, 
in  RaUroad  Co.  v.  Kellogg,  &4  U.  S.  468.  24 
L.  Ed.  256,  has  this  to  say:  "The  true  rule 
is  that  what  is  the  proximate  cause  of  an 
Injury  Is  ordinarily  a  question  for  the  Jury. 
It  is  not  a  qu^lon  of  science  or  legal  kno>wl- 
edge.  It  is  to  be  determined  as  a  fact,  in 
view  of  the  drcnmstances  of  fact  attending 
It.  The  primary  cause  may  be  tbe  proximate 
cause  of  a  disaster,  though  it  may  opaate 
through  successive  Instruments;  as  an  arti- 
cle at  tbe  end  of  a  chain  may  be  moved  by 
a  force  applied  to  the  other  end,  that  force 
being  the  proximate  cause  of  the  movement: 
or  as  in  the  oft-cited  case  of  the  squib  thrown 
in  the  market  place.  2  W.  Bl.  892.  The 
question  always  Is,  was  there  an  unbroken 
connection  between  the  wrongful  act  and  the 
Injury,— a  continuous  operation?  Did  the 
facts  constitute  a  continuous  succession  of 
events  so  linked  together  as  to  make  a  nat- 
ural whole,  or  was  there  some  new  and  in- 
dependent cause  intervening  between  the 
wrong  and  the  injury?  It  Is  admitted  the 
rule  is  difflcolt  of  application:  but  it  Is  gen- 
erally held  that,  in  order  to  warrant  a  find- 
ing that  negl1g«ice,  or  an  act  not  amounting 
to  wanton  wrong,  Is  the  proximate  cause  of 
an  injury,  It  must  appear  that  the  injury  was 
the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it  onght 
to  have  been  foreseen  In  the  light  of  tbe 
attending  circumstances."  This  court,  in  In- 
vestmoit  Co.  t.  Rees,  21  Colo.  445.  42  Pac. 
42,  quotes  with  approval  the  f<AowlDg: 
"N^ligence  may,  howevra*,  be  the  [woximate 
cause  of  an  Injury  of  which  it  is  not  the  sole 
or  Immediate  cause.  If  the  d^oidant^s  n^- 
Ilgence  concurred  with  some  otbv  ev«it  oth- 
er than  the  plaintifTs  fault  to  produce  the 
plaintiff's  injury,  so  that  it  clearly  ai^>ears 
that,  but  for  such  negligence,  the  Injury 
would  not  have  happened,  and  both  circum- 
stances are  closely  connected  with  the  Injuiy 
In  the  order  of  er&its,  the  defendant  Is  re- 
sponsible even  though  his  negligent  act  was 
not  tbe  nearest  cause  in  tbe  order  of  time.**' 
And  the  following:  "The  act  of  a  third  per- 
son intervening,  and  contributing  k  condition 
necessary  to  the  hajurious  effect  of  the  orig- 
inal negligence,  will  not  excuse  the  first 
wrongdoer  If  such  act  ought  to-  have  been 
foreseen.  The  original  negligence  stlU  re- 
mains a  culpable  and  direct  cause  of  the 
injury.  The  test  is  to  be  found  in  the  prob- 
able injurious  consequences  which  ware  to 
be  anticipated,  not  In  the  number  of  subse- 
quent events  and  agencies  which  migbt 
arise.'*  In  the  case  cited,  the  defendant  was 
the  owner  and  had  full  control  of  an  ele- 
vator, operated  for  the  use  of  its  tenants  and 
patrons.  A  trespasser  opened  the  dow  of  the 
elevator  cage  and  left  It  standing  open.  The 
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I'levatiM*  car  was  at  the  top  of  tbe  building, 
the  ^en  door  on  the  ground  floor.  The  plain- 
tiff, believing  the  car  waa  at  the  ground 
floor,  walked  through  the  docv  and  fell  to  the 
basement  The  court  aatd :  "It  was  the  duty 
<tf  the  defendant.  In  operating  the  elevator  In 
qoestkm,  to  exercise  tbe  utmost  care  and  dili- 
gence, and  to  provide  and  mamtaln  pn^Mr 
and  secnre  f  aetenlngs  to  the  doors  opening 
Into  the  elevator  way  that  could  not  be  open- 
ed controlled  from  the  outside.  Therefore 
the  court  was  correct  In  saying  that  It  was 
'wholly  Immaterial  whether  such  door  was 
opened  by  some  third  person  or  not,  provided 
that  such  acddent  could  not  have  hiqppened 
but  for  the  negllgoice  of  the  defendant  In 
keying  and  maintaining  the  fastenings  to  its 
•  devator  door';  for,  had  it  performed  its  duty 
In  the  premises,  such  interference  by  a  third 
parson  vrould  have  been  Impossible;  hence 
Its  negligence  necwaarlly  concurred  In,  and 
constituted  an  essential  factw  In,  caushig  the 
mjniy.  It  Is  well  setUed  by  the  adjudged 
cases,  where  an  injury  Is  tbe  result  of  the 
combined  negligeice  of  the  defendant  and 
the  n^llgent  or  wrongful  act  of  a  third  per- 
son, for  whose  act  neither  the  plaintiff  nor 
th^  defendant  is  responsible,  the  defendant  is 
liable  when  the  lujury  wotUd  not  have  hap- 
pened except  tor  his  negligee."  Guided  by 
these  authorities,  we  can  arrive  at  no  other 
conclusion  than  that  the  proximate  and  effl- 
flent  cause  of  the  Injury  was  the  negligence 
of  the  def^idant,  and  that  it  should  be  held 
liable  to  the  plaintiff  for  the  damages  shown 
to  have  been  sustained. 

It  la  urged  that  tbe  verdict  la  excessive 
Counsel  say  that  ¥16,000,  loaned  at  8  per  cent 
Interest,  will  yield  the  plaintiff  an  Income  in 
excess  of  the  amount  he  lias  ever  earned  or 
Is  able  to  earn,  without  touching  the  princi- 
pal,—this  without-  the  slightest  physical  or 
mental  exertion.  This  company,  by  its  culpa- 
ble and  wanton  negligence,  has  made  a  physi- 
cal wreck  of  its  employd,  and  It  would  now 
enforce  this  cruel  rule  agaiust  him  by  show- 
ing that  the  amount  of  the  verdict  at  inter- 
est will  yield  him  more  than  he  could  earn  If 
he  were  In  perfect  physical  condition.  But, 
If  his  damages  were  measured  by  this  unjust 
rule,  the  verdict  la  not  excessive-  In  the  first 
place,  he  cannot,  'Without  making  the  slight^ 
est  mental  or  physical  exertion,"  cause  his 
capital  to  yield  8  per  cent  interest.  After 
the  payment  of  expenses  and  taxes,  he  will 
do  well  if  be  receives  a  net  Income  of  4  per 
cent,  on  his  money,— but  little  more  than  half 
of  the  amount  he  could  earn  before  the  in- 
jury. So  that  eliminating  entirely  the  ques- 
tion of  damages  tor  ttie  loss  of  bis  leg,  the 
damages  for  the  fracture  of  his  skull,  the 
amount  of  the  vm-dlct.  If  placed  at  interest, 
will  return  to  him  barely  sufHcient  to  llva 
upon.  The  record  does  not  disclose  the  exact 
nature  of  the  appellee's  injuries.    The  com- 


plaint alleges  that  the  leg  was  amputated; 
tbe  testimony  of  the  plaintiff  In  the  bin  of 
exceptions  Is  tbat  tbe  foot  was  amputated. 
During  the  oral  argument,  tbe  attentim  of 
counsel  for  appellee  was  directed  to  these  ap- 
parently ctmfllctlDg  statements,  and  be  as- 
serted that  the  complaint  correctly  set  forth 
the  extent  of  the  Injivles,  and  that  the  leg 
was  amputated  above  the  knee.  But,  wheth- 
er the  Us  was  amputated  above  or  below 
the  knee,  the  Jury  saw  tbe  physical  condltlcm 
of  the  plaintiff,  and,  being  properly  Instmct- 
ed,  awarded  bim  the  damages.  "The  law 
does  not  warrant  us  In  disturbing  the  ver- 
dict, where  no  Important  error  has  occurred 
on  the  trial,  unless  the  amount  of  damages 
allowed  Is  so  manifestly  dispi-oportlonate  to 
tbe  Injury  received  as  to  make  It  apparent 
that  the  Jury  were  influenced  by  prejudice, 
misapprehension,  or  by  some  corrupt  or  Im- 
proper cmslderatlon."  Wall  v.  Llvezay,  0 
Colo.  474. 

For  the  reasons  e\vm,  the  Judgment  Is  af- 
firmed. Afflrmed. 

On  Petition  for, Rehearing.  ' 

(July  5,  1002.) 

PER  CURIAM.  In  the  petition  for  rehear- 
ing, counsel  charge  that  we  have  determined 
"tJie  nature  and  extent  of  appellee's  psma- 
nent  injury  from  matters  dehors  the  record, 
and  inconsistent  with,  and  to  a  certain  ex- 
tent contradictory  to,  the  evidence  preserved 
m  the  record."  Counsel  are  mistaken.  At 
the  trial  the  plaintiff  testified:  "My  condi- 
tion was  that  I  had  one  foot  crushed  In  such 
a  way  that  It  had  to  be  amputated;  I  had 
thirteen  cuts  on  my  head,  and  my  skull  was 
fractured  four  Inches,  here.  I  have  lost  the 
use  of  that  finger;  and  there  is  a  cut  across 
my  knee  that  there  was  fifteen  atlches  taken 
In,  My  limb,  from  some  unknown  cause,  gets 
very  sore,  and  I  cannot  work  on  It;  In  fact, 
I  am  not  able  to  work,  anyhow.  When  try- 
ing to  rise  suddenly  or  turn  around,  I  be- 
come diztsy,  .and  have  to  get  hold  of  some- 
thing to  stand  up;  otherwise  I  would  fall 
over,  and  I  have  fallen  over  several  times." 
It  was  from  thin  testimony  that  we  determlu- 
'  ed  the'  nature  and  extent  of  plaintiff's  In- 
juries, and  not  from  the  allegations  of  the 
complaint  and  the  statements  of  counsel. 
We  do  not  r^rd  a  verdict  for  $16,000,  as 
damages  for  Injuries  such  as  the  plahitiff  by 
his  testimony  is  shown  to  have  sustained,  so 
excessive  as  to  warrant  the  presumption  that 
it  was  the  result  of  oppreasion  or  prejudice. 
In  the  opinion  it  is  stated  that  "the  plalntlfTs 
injuries  consisted  mainly  In  the  loss  of  his 
leg."  This  is,  perhaps,  an  inaccurate  descrip- 
tion of  the  plaintiff's  Injury,  but  our  judg- 
ment that  the  verdict  was  not  excessive  was 
based  upon  the  testimony  of  the  plaintiff. 

The  petition  lor  rehearing  Is  denied. 
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(30  Colo.  S) 

PEOPI^B  ex  rel.  SALOMON  v.  COURT  OF 

APPEALS. 

(Supreme  Court  of  Colorado.    June  2,  1002.) 

APPEAL.— D&GISION    OUTSIDE  OF  ISSUE3-^U- 
RISDICMON— CONTRACTS— CONSTRUCTION. 

1.  PlfliutifFs  cinimed  a  vendoi-'s  lien,  and  on 
appeal  the  appellate  court  decided  plaintilfa 
were  not  entitled  to  a  lieu,  aud  decided  there 
had  been  no  Bale.  Held  that,  though  the  plead- 
ings had  not  raised  the  question  whether  there 
was  a  sale,  the  decision  as  to  there  being  no 
Rale  was  not  an  excess  of  jnrisdiction,  as  with- 
out the  issue;  the  Issue  being  whether  plaintiff 
was  entitled  to  the  lien. 

2.  It  was  contended  that  the  parties  had 
treated  the  contract  in  suit  as  one  of  sale,  and 
that  hence  the  court  of  appeals  had  erred  in 
consti-uin^  it  otherwise.  It  was  referred  to  in 
the  pleadings  as  one  providing  for  the  payment 
of  a  "purchase  price,"  but  it  was  not  shown 
that  it  was  anywhere  conceded  to  have  been  a 
transaction  for  the  passage  of  title.  Hekt,  that 
the  contention  was  of  no  merit 

3.  The  authority  of  the  court  of  appeals  to 
ronstrue  a  contract  and  deterraiue  whettier  it  is 
a  contract  of  sale  is  not  limited  by  any  admis- 
sion of  the  parties  as  to  the  object  of  the  con- 
tract. 

,  Certiorari  by  the  people,  on  the  relation  of 
Adolpb  Z.  Salomon,  as  executor  of  the  will  of 
Fred  Z.  Salomon,  to  review  a  decision  of  the 
court  of  appeals  (67  Pac.  25)  in  an  action  by 
the  executor  and  others  against  Fredericic  L. 
Martin.   Writ  denied, 

E.  T.  Wells,  John  C.  Thompson,  and  John 
H.  Chiles,  for  relator.  Gunnell,  Cbinn  & 
Miller,  J.  C.  Helm,  Colbum  &  Dudl^,  and 
C.  M.  Campbell,  for  respondent 

GABBERT,  J.  This  Is  an  orlgrnal  proceed- 
ing in  certiorari  Instituted  by  relator  for  the 
purpose  of  bringing  here  for  review  the  judg- 
ment of  the  conrt  of  appeals  rendered  in  the 
case  of  Salomon  v.  Martin,  67  Pac.  25.  Re^ 
lator  bases  his  right  to  such  review  upon  two 
grounds:  (1)  The  court  of  appeals  rendered  a 
Judgment  In  the  cause  mentioned  without  Its 
Jurisdiction;  (2)  that  in  rendering  such  deci- 
sion It  refused  to  be  guided  or  controlled  by 
the  law  applicable  to  the  case,  as  declared  In 
the  previous  decisions  of  this  court.  Relator, 
with  others,  originally  brought  an  action  In 
the  district  court  of  El  Paso  county  for  the 
purpose  of  establishing  a  vendor's  Hen  up^n 
certain  real  estate  superior  to  any  Hen  on  the 
same  premises  of  those  against  whom  the  ac- 
tion was  commenced.  The  trial  court  held 
that  the  parties  bringing  the  action  were  not 
entitled  to  the  Hen  claimed,  and  this  Judg- 
ment was  affirmed  by  the  court  of  appeals. 
In  support  of  the  proposition  that  the  latter 
court  rendered  a  Judgment  without  Its  Juris- 
diction, counsel  for  relator  assert  that.  In  the 
pleadings  filed  by  the  parties  who  commenced 
the  action  in  the  district  court  it  appears  the 
right  to  the  Iten  cinimed  was  based  upon  a 
contract  entered  Into  between  the  owner  of 
the  premises  and  other  parties  whereby  such 
owner  agreed  to  sell  the  premises  to  these 
parties;  that  this  contract  was  treated  Id  the 
complaint  as  one  of  sale;  and  that  tlie  defend- 


ants recognized  bj  Uielr  pleadings  It  was  of 
this  character.  Among  oQier  reasons  assign- 
ed Iqr  the  court  of  ai^ieals  wtqr  a  Tendor*! 
lien  was  not  established,  It  appears  that  court 
held  the  contract  In  questttm  was  not  «ie  of 
sale,  and  bence.  It  Is  argued  by  counad  for 
relator,  the  conrt  decided  the  case  upon  an 
issue  which  was  not  made,  thereby  deciding  a 
matter  which  wu  not  submitted  to  it,  and 
therefore  exceeded  its  Jurisdiction  by  roidep- 
Ing  a  Judgment  not  within  the  Issues.  The 
peemSse  to  wrong,  and  it  follows,  as  of 
course,  that  the  conclusion  Educed  from  an 
application  of  a  correct  proposition  of  law  la 
also  erroneous.  It  Is  true,  a  court  has  no 
power  to  render  a  Judgment  sot  within  tlie 
issues.  Whetber  it  has  exceeded  its  antluNdty 
in.  this  respect  Js  not  determinable  akme  from 
the  controverted  or  uncontroverted  questions 
of  fact  which  may  be  lovolTed  In  any  case, 
but  from  the  object  of  tiie  action.  There 
may  be  many  collateral  Issues  Involved  wbiCb 
go  to  make  iip  the  main  Issue  betweoi  tbe 
parties;  but  the  detennlnatloD  of  tbese  col- 
lateral matters,  although  emneous.  or  what 
matters  of  this  character  are  hmdved,  is  not 
without  the  Jurfadlction  of  the  court  If  the 
Judgment  pronounced  is  respondve  to  tiie  re- 
lief sought  in  the  action,  even  though  erro- 
neous because  some  collateral  questions  were 
not  correctly  determined,  or  is  based  up(Hi  an 
Issne  which  lii  fact  Is  not  Involved,  it  Is  not 
one  without  the  Jorladlction  of  the  court  pro- 
nouncing it  Tbe  real  contest  between  the 
pardes  was  whether  the  plaintiffs  in  arrw 
were  entitled  to  a  vendor's  lien  superior  to 
any  lien  of  the  def^dants  In  ernnr.  In  de- 
termining this  qnestion  the  vital  point  may 
have  been  whether  tbe  contract  was  or  was 
not  one  of  sale  firem  tlie  owner  of  tbe  prem- 
ises to  tbe  other  parties  to  tbls  contract 
That  the  conrt  may  bave  hdA  this  ccmtraet 
was  not  one  of  sale,  even  though  there  was 
no  such  Issue  made  by  the  pleadings,  was  not 
without  its  Jurisdiction,  tor  tills  was  but  a 
collateral  question,  upon  which  the  right  of 
the  respecUre  parties  may  bave  depended; 
and  whether  this  question  was  correctly  or 
incorrectly  decided,  or  was  an  Issue  In  the 
case,  was  a  matter  which  the  court  of  appeals 
had  Jurisdiction  to  determbie,  and  Its  author- 
ity in  this  respect  was  not  affected  by  the 
correctoess  or  incorrectness  of  Its  decision  of 
this  question.  The  ultimate  issue  between 
the  parties  was  tbe  rigbt  of  the  plaintifb  in 
error  to  a  vendor's  Hen;  and,  when  It  was 
decided  that  they  were  not  entitled  to  sneh 
lien,  that  was  a  Judgment,  even  if  Incorrect 
because  of  an  erroneuus  construction  ct  the 
contract  upon  which  It  was  based,  or  contrary 
to  that  given  by  the  parties  themselves,  which 
was  within  the  Issues  of  the  case  submitted 
for  Its  determination,  and  therefore  within 
its  Jurisdiction.  People  v.  Conrt  of  Appeals, 
27  Colo.  406,  61  Pac.  002,  M  L.  R.  A.  IOC; 
Id.,  28  Colo.  — t  05  Pac.  42. 

It  is  ni^;ed  that  the  court  of  afipeals  re- 
fused to  be  guided  or  controlled  by  the  law 
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as  laid  down  In  the  prior  decisions  of  this 
court,  because.  In  view  of  tbe  fact  that  the 
parties  to  the  action  treated  tiie  contract  as 
one  of  sole,  the  court  was  bound  by  that  con- 
Btructitm.  In  support  of  this  proposltl(ai  we 
are  dted  to  Mining  Co.  t.  Tlemey,  5  Colo. 
582,  In  which  It  Is  held  that  where  the  lan- 
guage used  by  parties  to  a  contract  Is  In- 
definite or  ambiguous,  and  therefore  of  doubt- 
ful construction,  the  Interpretation  by  the 
parties  tiiems^Tes  Is  entitled  to  great.  If  not 
controlling,  Influence.  Here,  again,  the  prem- 
ises Bsbumed  by  counsel,  that  die  parties 
to  the  action  by  tbelr  pleadings  treated  this 
contract  as  one  of  sale,  are  not  borne  out 
by  the  record.  It  Is  referred  to  In  tbe  plead- 
ings as  one  which  provided  for  the  paynieut 
at  what  Is  designated  a  "purchase  price"  to 
the  owner  from  the  parties  with  whom  he 
entered  Into  this  agreem«it,  but  nowhere  in 
the  pleadings  or  In  the  briefs  of  counsel  was 
it  concede  by  the  parties  that  this  contract 
was  one  of  sale.  In  the  sense  that  Its  purpose 
was  to  transfer  title  to  the  premises  from  the 
owner  to  the  otiiec  parties  to  It.  It  is  ap- 
parent from  the  opinion  of  the  court  of  ap- 
peals that  the  question  of  tbe  character  of 
this  contract  was  carefully  considered.  The 
learned  Jodge  who  wrote  the  opinion,  in  con- 
sidering ttals  subject,  says,  in.  substance:  It 
is  tme  that  this  agreement  Is  styled  one  to 
sell,  and  mentions  the  conalderatlon  to  be 
paid,  "purchase  price";  but  an  nomination 
of  Its  terms  and  conditions,  which  alone 
determine  Its  character,  concliulTely  discloses 
that  a  sale  of  the  real  estate  from  the  owner 
to  the  parties  with  whom  he  entered  into  this 
agreement  was  not  contemplated.  In  that  he 
was  to  transfer  to  them  the  title.  The  own- 
ership of  property  sold  passes  from  the  Ten- 
dor  to  tbe  Toidee,  but  in  this  contract  the 
intent  of  the  parties  was  that  the  owner 
should  convey  to  other  persons.  The  parties 
with  whom  the  owner  contracted  simply  ob- 
tained the  right  to  control  and  handle  the 
premises,  and  the  right  to  retain  a  certain 
percentage  of  the  net  proceeds,  accounting 
f<nr  the  remainder  to  the  owner,--and  said 
(quoting  from  the  opinion):  "What  the  con- 
tract calls  "purchase  iNrlce'  was  simply  the 
considvation  to  be  paid  by  them  for  the 
right  to  control  and  handle  land,  and  have 
an  Interest  in  the  proceeds  of  sales."  The 
delusion  ot  the  court,  in  so  far  as  It  was 
based  upon  this  contract  Is  wdl  stated  in  the 
syllabus  to  tbe  case,  which  reads:  "Where 
three  persons  are  J(4ntly  and  equally  inter- 
ested in  tbe  nnpald  purdiase  price  of  land, 
one  of  them  cannot  claim  and  enforce  a 
vendor's  lien  therefor."  Whether  or  not  the 
conatmctlon  of  this  contract  as  s^ven  by  the 
conrt  of  appeals  was  correct,  or  whether  the 
nmclnslon  with  respect  to  the  rights  of  the 
parties,  as  dependent  upon  this  construction, 
was  correct,  is  not  a  matter  which  we  can 
consider  tn  this  proceeding.  It  was  within 
the  authority  of  the  court  of  appeals  to  con- 
strue this  contract,  and  apply  the  prlntd- 


ples  of  law  which,  in  Its  Judgment,  appeai-ed 
applicable,  and  its  authority  on  these  sub- 
jects was  In  no  manner  limited  by  any  ad- 
missions of  the  parties  as  to  what  the  ob- 
ject of  this  contract  was. 

Tbe  writ  la  denied,  and  proceedings  dis- 
missed. Writ  denied. 

CAMPBELL,  G.  J.,  not  participating. 


(30  Colo.  147) 
FISHEL  V.  GODDARD  et  al. 
(SnpTPme  Court  of  Colorado.    April  7.  1002.) 

CORPOHA-nONS  —  CREDITORS  —  DIRECTORS  — 
PURCHASH  OP  CORPORATION  PROPERTY  BY 
DIRECTORS— UABIUTY—PLSADINQ. 

1.  Where  a  director  of  a  corporatioo  pur- 
chases its  stock  of  merchandise  at  a  mortcage 
sale,  he  is  liable  to  a  judgment  creditor  wqom 
claim  was  in  existence  at  the  time  of  tbe  pur- 
chase for  profits  made,  meamired  by  the  value 
of  the  goods  less  tbe  sum  paid. 

2.  The  director  of  a  corporation  purchased 
its  stock  of  merchandise  at  a  mortgage  sale  for 
¥^,000,  and,  in  a  suit  again.st  him  by  a  jadg- 
ment  creditor  of  the  cot-poration  to  hold  bim 
liable  for  profits  made  on  the  transaction,  one 
of  the  directors  testified  that  goods  purfh-ised 
were  worth  $30,000.  There  were  introduced 
two  trial  balances,  dated  a  few  weeks  prior 
to  the  sale,  in  which  the  property  was  stated 
to  be  worth  over  $25,000;  and  there  appeared 
to  have  been  no  change  in  the  stock,  unless  it 
were  increased,  between  that  time  and  the  time 
of  sale.  Defendant  testified  the  stock  was  not 
worth  more  than  $7,U00  or  1$8,000.  Held,  that  a 
finding  that  the  stock  exceeded  tbe  purchase 
price  WW  warranted. 

8.  A  supplemental  complaint  alleged  that,  on 
a  date  8ul>seguent  to  tbe  purchase,  plaintiff  pro- 
cured a  further  Judgment  against  the  corpora- 
tion, which  was  returned  nulla  bona,  and  pray- 
ed that  tbe  allegatloBs  in  ^uch  respect  might  be 
taken  in  connection  with  the  allegations  in  the 
original  complaint  contained  therein.  Held,  that 
a  contention  that  the  supplemental  complaint 
failed  to  state  a  cause  of  action.  In  that  It  did 
not  appear  that  the  indebtedness  was  in  exist- 
ence when  the  purchase  was  made,  was  of  no 
avail;  such  fact  appearing  from  the  original 
complaint. 

4.  On  cross-examination,  defendant  was  re- 
quired to  produce  his  books  of  account.  It  ap- 
peared that  prior  to  the  trial  a  notice  had  been 
secured  for  the  production  of  the  books.  Beld, 
that  whether  the  court  erred  in  requiring  the 
defendant  to  produce  his  books,  or  whether 
the  notice  was  suOlcient  upon  which  to  base 
an  order,  there  was  no  reversible  error. 

R.  On  cross-examination,  defendant  was  ex- 
amined as  to  what  his  books  showed  with  re- 
spect to  the  amount  he  had  realized  from  the 
stock.  Held  that,  defendant  having  stated  that 
the  stock  was  not  worth  more  than  he  paid,  the 
examination  was  proper,  to  test  bis  knowledge 
and  tbe  correctness  of  his  statement,  and  to 
show  as  a  fact  what  had  been  realized. 

6.  There  being  a  conflict  in  tbe  testimony  re- 
garding the  value  of  the  stock,  it  was  entirely 
proper,  as  corroborative  testinKMiy.  for  the 
court  to  consider  what  sum  had  been  subsequent- 
ly realized  from  the  goods,  for  the  purpose  of 
determining  their  value. 

7.  A  contention  that  the  court  did  not  find 
what  the  goods  were  worth  at  the  time  of  sale 
was  of  no  avail;  It  not  appearing  that  the  value 
found  was  of  any  other  date  than  that  of  eale; 
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and,  in  the  absence  of  GndingB  to  the  contrary, 
it  would  be  presumed  facts  were  found  to  sup- 
Ijort  the  judgment. 

8.  The  director  of  a  corporation  purchased 
its  stock  of  merchandise  at  a  mortgage  sale, 
and,  in  a  suit  against  him  hy  a  creditor  of  the 
corporation  to  hold  him  liable  for  profits  made 
on  the  transaction,  it  was  shown  that  defend- 
ant had  paid  off  some  accounts  of  the  corpora- 
tion, taking  assignments  to  himself.  Sel^  that 
he  was  not  entitled  to  a  credit  for  the  face  of 
the  claims  paid,  but  only  for  the  sums  paid  by 
bim  in  settlement. 

9.  A  creditor  of  a  corporation  sued  certain 
directors,  charging  that  the^  had  converted 
the  assetii  of  the  corporation,  and  it  was  shown 
that  a  certain  director  had  purchased  the  cor- 
poration's stock  of  mcrcbandise  for  less  than  its 
valne,  and  judgment  was  rendered  against  such 
director,  tfrirf,  that  a  contention  that  it  was 
■error  to  render  judgment  against  the  purchas- 
ing director  alone  was  of  no  avail,  where  the 
answer  in  which'  he  joined  had  alleged  that 
none  but  be  had  an  interest  is  the  stock. 

On  Rehearing. 

10.  Propositions  advanced  bycounsel  appearing 
for  the  first  time  on  petition  for  rehearing,  not 
'Contained  in  the  original  briefs  of  the  petitioner, 
will  not  be  considered. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Suit  by  Warren  H.  Goddard.  and  another 
against  Gilbert  B.  Flahel  and  others.  From 
a  decree  tax  plaintiffs,  defendant  Fishel  ap- 
peals. AflSrmed.  On  rehearing.  Petition  de- 
nied. 

Bartels  &  Blood  and  A.  B.  Seaman,  tor  ap- 
p^ant.   Robert  W.  Bonyng^  for  appdleei. 

OABBBRT.  J.  This  is  an  action  In  the 
nature  of  a  creditors'  blU  commenced  by  ap* 
pellees,  Judgment  creditors  of  the  Flshel- 
Schllcbten  Xmportlnfc  Company,  a  corpora- 
tion, for  an  accounting^  and  to  recoTW  from 
<311bert  B.  Flshel  and  others  named,  who 
were  directors  of  the  corporation,  the  amount 
of  their  judgments,  on  the  ground  that  tbey 
had  conTerted  assets  of  the  company  to  their 
own  use  In  excess  of  such  Judgments.  This, 
It  was  claimed,  had  been  effected  by  the  ap- 
pellant, acting  In  concert  with  certain  of  his 
codlrectors.  in  purchasing  at  a  mortgage  sale 
goods  of  the  company  for  a  smu  less  than 
their  fall  value,  and  the  object  of  tbs  action 
Is  to  compel  appellant  to  account  for  the 
profits  on  tii&se  goods  up  to  the  amount  of 
the  Judgments  of  plalntiflTs.  To  the  action 
the  company  and  others  were  made  parties 
defendant  An  accounting  against  all  t^e 
defendants  was  prayed,  and  Judgment  against 
sncb  of  them  as  had  derired  any  benefit 
from  the  assets  fn  controversy.  Fnnn  a 
judgment  in  favor  of  plalntiffiB  against  Gil- 
bert B.  Fishel.  and  dismissing  the  actlcoi  as 
to  the  other  defendants,  Fishd  brings  tbe 
case  here  for  review  on  ai^Kel. 

The  discussion  of  several  dlfferfent  proposi- 
tions by  counsel  for  appellant  is  based  pri- 
marily on  tbe  one  that,  in  the  absence  of 
an  averment  of  fraud  against  the  company, 
and  the  proof  of  fraod  on  tbe  part  of  tbe 
directors  and  tbe  company,  a  cause  of  actkm 


was  neither  stated  nor  proven.  We  ^11 
first  determine  this  question,  as  It  disposes 
of  all  argued  on  behalf  of  appellant  except 
those  specially  noticed  later. 

Plaintiffs  base  their  right  to  a  recovery 
against  the  appellant  substantially  upon  the 
ground  that  he  has  misappropriated  or  wrong- 
fully diverted  assets  of  the  corporatiou  to 
their  Injury.  Their  counsel  say,  "We  are 
seeking  a  personal  Judgment  against  the  di- 
rector for  the  gains  and  profits  which  be 
made  out  of  goods,  which  In  equity  and  good 
conscience  should  have  been  subjected  to  ttie 
payment  of  our  claim,  but  the  title  to  which, 
through  the  medium  of  the  chattel  mortgage 
sale,  passed  to  the  director,  which  put  the 
goods  beyond  our  reach  through  any  ordinary 
legal  process,  as  is  shown  by  the  return  of 
our  execution  against  the  company  wholly 
unsatisfied."  In  view  of  the  theory  upon 
which  counsel  for  plaintiffs  contend  that  tbe 
judgment  should  be  afflnned,  we  dp  not  dean 
the  question  of  actual  fraud  necessarily  ma- 
terial, and,  in  stating  the  pleadings  and  sub- 
stance of  the  evidence,  shall  exclude  all  mat- 
ters bearing  on  that  snbject 

According  to  the  amended  complaint,  it 
appears  that  tbe  company  had  a  stock  of 
goods  of  the  valne  of  $30,000;  that  Its  di- 
rectors caused  a  chattel  mortgage  to  be  ex- 
ecuted by  the  company  upon  this  stock  fw 
tha  pnrirase  of  securing  an  indebtedness  due 
a  general  creditor  of  tbe  company;  that  there- 
after they  caused  the  company  to  execute 
anotha  chattel  mortgage  on  the  same  stock 
to  one  of  their  dlrectora,  to  secure  blm  ca. 
account  of  tbe  taidorsement  of  promissorr 
notes  aggregating  the  sum  of  f7,B00;  that  this 
mortgagee  to<^  possession  of  Oie  mortgaged 
goods,  subject  to  the  prior  mortgage,  adver- 
tised the  property  for  sale  under  his  mort- 
gage snbject  to  tlie  first  one,  at  «hlcb  sale 
the  property  was  bid  In  by  appellant,  also 
a  director  of  the  company,  for  tbe  sum  of 
$2,000,  snbject  to  the  first  mortgage;  tbat  at 
the  time  of  this  pnrcbase  the  indebtedness 
due  plaintiffs,  which  is  tiie  basis  of  tbdr 
Judgment,  was  tn  existence;  and  that  It  was 
subsequently  reduced  to  judgment,  and  a- 
ccution  Issued  thereon,  whlcb  was  returned 
nulla  bona.  Fot  answer,  the  defendants  de- 
ny that  the  stock  of  goods  purchased  at  the 
mortgage  sale  was  worth  the  sum  of  $30,000, 
and  say  It  was  not  actually  worth  to  exceed 
the  sum  of  $8»000.  On  the  trial  of  tbe  Is- 
sues thus  mad^  plaintiffs  introduced  tbe  tes- 
timony of  one  of  the  directors,  who  stated, 
in  substance,  that,  at  the  time  of  the  sale 
of  the  stock  under  chattel  mortgage,  it  was 
reasonably  worth  the  sura  of  $80,000.  llien 
were  also  introduced  copies  of  two  trial  bal- 
ances, tak^  from  tbe  books  of  the  company, 
and  dated  a  tew  weeks  priw  to  the  sale,  In 
each  of  which  this  stock  of  merchandise  was 
stated  to  be  wordi  a  little  over  $25,000.  Be- 
tweoi  the  dates  ct  tiiese  statements  and  thne 
of  sale  there  does  not  aro»r  to  have  bm 
any  change  bi  the  stock,  unless  It  can  be 
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said  that  it  was  Increased.  There  was  tes- 
tfmony  on  behalf  of  the  defendants  to  the 
effect  that,  at  the  time  it  was  sold  under 
the  chattel  mortt^ge.  It  was  not  worth  over 
$7,000  or  $8,000.  The  court  found  that  the 
value  of  the  goods  purchased  hy  appellant 
at  the  chattel  mortgage  sale  greatly  exceeded 
the  amount  of  his  bid,  and  that  this  excess 
was  more  than  sufficient  to  cover  the  amonut 
due  the  plaintiffs  upcm  their  judgments.  As 
already  noticed,  plaintiffs  base  their  right  to 
a  recovery  against  the  appellant  upon  the 
ground  that  he  has  at>proprlated  to  his  own 
use  proHts  on  the  goods  purchased  at  the 
mortgage  sale,  which  profits,  in  equity  and 
good  conscioice,  belonged  to  the  company, 
and  constituted  part  of  its  assets.  If  facta 
arc  alleged  in  the  complaint  from  which  this 
conclusion  can  be  deduced,  and  the  testimony 
tends  to  establish  these  facts,  or  supports 
those  found  by  the  court,  within  the  issues 
made  by  the  pleadings,  whidi.  In  law,  con- 
stitnte  a  misapproEolation  or  wrongful  diver- 
sion of  the  assets  of  the  corporation  by  ap- 
pellant in  the  manner  claimed,  then  a  cause 
of  action  Is  both  pleaded  and  proven. 

The  relationship  of  a  director  of  .a  cor- 
t>orat]on  to  the  legal  entity  which  he  repre- 
sents is  fiduciary,  and  the  law  treats  bim  as 
a  trustee  in  this  respect  Morgan  v.  King, 
27  Colo.  539,  63  Pac.  416.  A  purchase  by 
him  of  corporate  assets  may  not  be  void  ab 
initio  as  to  creditor,  but  he  will  not  be  per- 
mitted to  reap  a  benefit  to  their  detriment  by 
dealing  in  them  as  a  third  party,  because  the 
law  inhibits  a  trustee  from  speculating  in 
Che  subject-matter  of  his  trust  Hence  It 
r<^low8  that,  if  he  does  purchase  corporate 
assets,  he  must  account  to  those  who  have 
the  right  to  demand  it  for  the  full  value  of 
the  property  so  purchased.  Goddard  v.  Im- 
porting Co.,  9  Colo.  App.  306,  48  Pac.  279; 
Canning  Co.  v.  Fraser,  81  Ter.  407,  17  S.  W. 
25.  In  this  Instance  the  appellant  at  a  sale 
under  a  mortgage  to  which  he  was  not  a 
party,  became  the  purchaser  of  property  be- 
longing to  the  company,  at  a  time  when  be 
was  a  director  of  that  concern,  which  the 
court  found  was  fairly  and  reasonably  worth 
at  the  time  of  the  purchase  many  thousands 
of  dollars  in  excess  of  the  sum  bid,  and  in 
excess  of  the  amount  of  plalntifls'  judgments. 
The  evidence  fully  sustains  this  finding.  The 
sale  may  have  been  regular  in  all  respects, 
and  the  mor^ge  entirely  valid;  but.  when 
be  assumed  to  act  for  himself  in  purchasiiig 
the  assets  of  the  corporation,  he  was  not 
thereby  relieved  of  the  responsibilitleB  and 
duties  which  the  law  imposed  upon  him  as  a 
trostee.  He  could  not  abrogate  his  fiduciary 
character  In  this  respect  temporarily,  in  whole 
or  In  part,  so  as  to  relieve  himself  from  the 
duties  which  be  owed  his  principal.  He 
was  still  trustee  when  be  undertook  in  any 
manner  to  perform  acts  In  connection  with 
the  trust  estate,  so  that  whatever  profits  were 
in  the  tran8actl<H^  measured  by  the  difference 
In  the  sum  paid  and  the  actual  value  of  the 
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purcbise,  belonged  to  the  corporate  entity, 
and  not  to  him.  The  reason  for  this  conclu- 
sion is  manifest  It  was  his  duty  to  give 
the  company  the  benefit  of  his  best  judg- 
ment and  care  In  the  management  of  Its 
affairs.  He  had  ho  right  to  utilize  Its  assets, 
excfpt  to  advance  the  Interests  of  his  com- 
pany. He  was  required,  by  reason  of  his 
relationship  to  the  company,  to  have  the  prop- 
erty sold  produce  the  highest  price,  and,  to 
that  end,  to  use  the  knowledge  he  had  de- 
rived from  the  confidence  reposed  in  him  as 
director.  If  he  could  employ  this  knowledge 
for  his  own  advantage,  the  company  would 
not  have  the  benefit  of  bla  disinterested  ac- 
tion. Self-interest  would  prompt  him  to  pre- 
fer himself  at  the  expense  of  his  principal. 
Mor.  Prtv.  Corp.  8S  517,  518.  We  have  no- 
ticed that  appellant  was  not  a  party  to  the 
mortgage  under  which  the  purchase  was 
made,  because  that  Is  the  fact  Whether  or 
not,  if  he  had  been,  would  change  the  situa- 
tion, we  do  not  determine,  because  that  ques- 
tion is  not  presented. 

The  Judgment  creditors  of  the  corporation 
have  the  right  to  subject  that  which  belongs 
to  the  judgment  debtor  to  the  payment  of 
their  debts.  The  misappropriation  of  corpo- 
rate funds  by  a  director  renders  the  directw 
making  such  appropriation  personally  liable 
to  tbe  existing  creditors  of  the  corporation. 
Nix  T.  MlUer,  26  Colo.  203,  57  Pac.  1084.  He 
must  therefore  respond  to  the  plaintiffs  on 
account  of  their  claims  up  to  the  extent  that 
he  has  funds  in  his  hands  belonging  to  the 
company.  In  reaching  this  conclusion  the 
question  of  actual  fraud  Is  eliminated,  and 
the  responsibility  of  appellant  is  based  pri- 
marily upon  the  ground  that  as  a  director 
he  was  a  trustee  of  the  corporation.  As  such 
trustee,  the  direct  ^oflts  growing  out  of  the 
purchase  by  him  of  corporate  assets  be- 
longs to  his  principal,  and  an  appropriation 
of  such  profits  as  to  existing  creditors  la 
fraud  In  law,  as  against  thebr  rights.'  Coun- 
sel for  appellant  contend  that  under  tbe  doc- 
trine laid  down  In  Crymble  T.  Mulvaney,  21 
Colo.  203,  40  Pac.  409,  the  creditors  <Hr  a 
company  cannot  question  this  transaction,  be- 
cause In  that  case  it  was  hdd  that  the  di- 
rectors of  a  corporation,  as  against  creditors, 
may  purchase  its  assets.  It  was  held  In  that 
case  that  as  to  creditors  the  action  of  di- 
rectors in  purchasing  the  assets  of  their  cor- 
poration was  not  void  ab  initio,  and  could  not 
be  Impeached  except  for  actual  fraud,  and 
as  that  was  absent  the  creditors  had  no  cause 
of  action.  The  questions  there  presented  and 
decided  were  entirely  different  from  the  case 
at  bar.  The  responsibUliy  of  appellant  Is  not 
based  upon  the  ground  that  the  mortgage 
under  which  he  purchased  was  fraudulent 
in  law  or  in  fact  but  solely  upon  the  ground 
that  he  has  a^roiwiated  to  his  own  use  prof- 
Its  which  belonged  to  the  company. 

It  is  also  claimed  by  counsel  for  a^ellant, 
on  tho  authority  of  Jcmes  v.  Bank,  10  Cola 
404,  17  Pac.  272.  and  Breene  t.  Bank,  U 
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Goto.  9t,  IT  Pae.  280,  maA  cuw  rited  tnm 
the  court  of  appeals,  tbat  tbe  ao-called  trust* 
fond  Uieorj,  aa  applied  to  tbe  assets  of  a 
eorporatton,  is  not  recognized  In  this  state, 
and  therefore  the  action  of  tbe  directors  In 
causing  tbe  company  to  execute  the  chattel 
mortgage  under  which  appellant  purchased, 
as  well  as  his  purchase,  cannot  be  questioned 
by  the  plaintiffs.  Tbe  doctrine  announced  In 
tbese  cases  haa  no  application  whatever  to 
tbe  case  at  bar.  It  was  held  In  these  cases 
that  the  assets  of  an  Insolvent  corporation 
do  not  constitute  a  trust  fund  for  pro  rata 
distribution  among  Its  creditors,  as  against 
those  who  bad  previously  acquired  a  lien  up- 
on such  Assets.  No  such  question  Is  present- 
ed In  this  ca8&  There  Is  no  attempt  to  Im- 
peach the  chattel  mortgage  under  which  ap- 
pellant purchased,  or  bold  blm  responsible 
upon  the  theory  that  tbe  company  bad  no 
right  to  prefer  a  creditor.  The  plaintiffs  are 
mwely  seeking  to  subject  to  the  payment 
of  their  claims  assets  which  In  law,  as  to 
them,  belonged  to  tiielr  judgment  debtor. 
Several  other  cases,.  Including  OH  Co.  v. 
Marhuiy,  91  U.  S.  587,  23  L.  Ed.  828,  are 
cited  by  counsel  for  appellant  in  aupprnt  of 
tbetr  argument  that  transactions  of  tbe  char^ 
acter  under  consideration  are  not  Inhibited, 
and  cannot  be  Impeached  except  for  actual 
fraud.  An  examination  ot  tbese  cases  will 
disclose  tbat  It  was  held,  as  we  have  bidU 
cated  In  this  case,  that  tbe  purchase  by  tbe 
director  was  not  void,  and  auch  transactions 
were  upheld  because  It  appeared  that  tbe  pur- 
chasing dlrectcr.  In  connection  with  the  con- 
ditions unds  which  the  purchase  was  ef- 
fected, bad  paid  fully  and  fairly  what  the 
property  was  worth.  8o^  in  this  case,  If  the 
latter  condition  existed,  tbe  appellant  could 
not  be  held  responsible  to  tbe  plahitifh. 

It  Is  aiao  claimed  on  behalf  of  appellant 
that  the  supplemental  complaint  does  not 
state  a  cause  of  action.  In  this  pleading  it  Is 
charged  that,  on  a  date  long  subsequent  to 
the  purchase  by  appelant,  plaintiffs  procured 
A  further  Judgment  against  the  company,  up- 
on which  execution  was  issued,  and  returned 
'^0  property  found,"  and  prayed  that  their 
allegations  In  this  respect  may  be  taken  in 
connection  with  the  allegations  in  the  original 
eomplslnt  with  the  same  force  and  effect  as  If 
eotttslned  therein.  This  pleading  certainly 
violates  well-known  rules.  It  should  have 
been  reformed  bi  tbe  court  below,  and  doubt- 
less would,  had  ai^lant  taken  tbe  pn^r 
steps  to  that  end.  The  reason  assigned  why 
this  complaint  does  not  state  a  cause  of  ac- 
tion is  tbat  it  does  not  appear  that  the  in- 
debtedness which  is  the  basis  of  the  Judg- 
ment mentioned  was  In  existence  at  the  time 
of  the  purchaae  by  appellant  ma  dalm  Is 
not  tenable.  Tbla  pleadbig  Is  made  a  part  of 
tiie  wiglnal  complaint  In  so  for  as  aO  aUega- 
tlons,  except  those  contained  within  Itself,  are 
ctmcemed.  Hence  It  Appears  by  reference  to 
tlie  complaint  of  which  It  Is  made  a  part 
ttuU  the  indebtedneaa  in  questitm  was  In  ex- 


istence at  tbe  time  appdlant  made  Us  pur- 
chase. 

On  tbe  trial  of  tiie  case,  ajqpdlant  was  a 
witness  in  his  own  behalf.  He  had  testified 
tbat  tbe  goods  were  not  worth  more  than 
the  sum  bid.  On  cross-examination  be  was 
required  to  produce  his  books  of  account. 
This,  it  Is  claimed,  was  oror.  It  appears 
tbat  previous  to  tbe  trial  a  notice  had  been 
served  upon  him  by  plaintiffs  for  the  produc- 
tion of  certain  books  of  account;  whidi  it  Im 
claimed  was  InsuSUdpnt  The  question  of 
whether  or  not  tbe  court  ered  In  reqnizlzig 
tbe  appelant  to  produce  hie  books,  or  wheth- 
er the  notice  mentifmed  was  sufBdoit  iqion 
which  to  base  an  order  to  this  effect  is  im- 
material. The  orAer  was  interlocutory,  and, 
even  if  erroneous,  as  claimed,  did  not  have 
any  prejudicial  effect  upon  the  disposition  of 
the  case  upon  its  merits.  Colorado  Fuel  & 
Iron  Co.  T.  Four  Mile  Ry.  Co.,  28  Cola  — 
68  Pac.  902. 

In  this  ccmnectlon  It  is  also  argued  that 
the  court  atei  in  allowing  aiveUant  to  be 
cross-examined  on  the  subject  of  what  bis 
books  disclosed  with  respect  to  the  amount 
be  bad  realized  from  the  stock  in  question. 
This  exsmlnatloD  was  both  regular  and  prop- 
ee.  While  it  may  be  true,  as  claimed  by  coun- 
sel for  appellant,  that  the  value  of  the  par- 
chase  should  not  be  determined  from  tbe 
sums  which  bad  been  realised  at  sales  by  re- 
tall,  extoidlng  over  a  considerable  po^od, 
where  tbe  sales  were  made  in  connection  with 
other  goods  bought  frtNtn  time  to  time  to  re- 
plenish tbe  stock,  nevertheleas,  in  view  of  Ota 
statement  by  appellant  on  direct  examination 
that  the  stock  in  question  was  not  worth 
more  than  he  paid.  It  was  proi>er,  tor  the  pur- 
pose of  testing  his  knowledge  and  tbe  cor- 
rectness of  Ms  statements  In  this  respect  to 
show,  as  a  matter  ot  fact,  what  amount  had 
been  realised  from  their  sale. 

It  is  urged,  however,  that  the  iq^nlon  and 
decree  of  tbe  trial  court  disclose  tiiat  tadj 
this  lAaracter  ot  evidence  was  considered  Ib 
determining  tibe  Inadequacy  of  the  consideF- 
ation  paid  by  appellant  Thia  claim  la  not 
supported  by  the  record.  There  being  a  con- 
flict In  the  testimony  regarding  the  value 
of  tbe  stock,  it  was  entirely  pnver,  as  cor- 
roborative testimony,  for  tbe  court  to  con- 
sider what  sum  hul  been  subsequently  real- 
ised from  the  goods,  for  the  purpose  of  deter- 
mining their  value  at  tbe  time  of  app^anfs 
purchase.  Tbls  is  what  Uie  court  did.  It  la 
also  said  the  court  did  not  find  what  the 
goods  were  wwth  at  the  time  of  the  salCL  It 
does  not  appear  that  the  value  found  was  of 
any  other  date,  and.  In  the  absence  ct  unam- 
biguous and  spedflc  findings  to  the  contrary, 
we  must  presume  that  the  trial  court  found 
these  facts  necessary  to  support  the  Jndg- 
m&it  Mining  Co.  t.  Itibe  (Oc^)  6S 
2S4. 

It  is  also  ui^ed  on  behalf  of  appellant  that 
the  court  ored  In  entirely  dleregardlng  aU 
equities  in  favor  of  appellant  He  appears  ta 
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lure  dlscbarged  the  first  mortgage,  In  the 
sam  of  f 0,000,  and  paid  off  the  Indebtedness 
secured  by  the  second.  These  sums  would  ag- 
;!T^ate -913,500.  It  IB  also  claimed  tbat  he 
iliHharged  other  IndebtediwBS  of  the  com- 
pany, for  which  he  Is  entitled  to  credit  On 
this  sobject  It  appears  from  his  own  testl- 
maiiy'that  when  he  paid  the  old  accoimts  of 
the  company  be  made  the  best  settlement  be 
could,'  and  took  assignments  to  himself. 
What  amount  he  may  have  paid  on  these 
aoeonnta  Is  sot  made  to  appear.  That  Is  all 
that  he  could  take  credit  for.  If  be  set- 
tied  claims  of  bis  principal  for  less  than  the 
face  out  (tf  funds  belonging  to  the  company, 
the  benefit  of  such  settlements  must  be  given 
his  prindpaL  However,  this  question  is  not 
material,  for  the  record  does  -not  disclose 
how  much  he  may  bare  paid  in  the  way  of 
settling  accounts,  except  those  secured  by 
the  two  mortgages;  and,  under  the  findings  of 
the  court  as  to  the  value  of  the  purchase,  Uie 
difference  between  the  amount  of  the  two 
mortgages  and  such  value  leaves  an  ample 
mai^n  from  which  to  satisfy  the  claims  of 
plalotifr. 

Finally  it  is  contended  on  behalf  of  appel- 
lant tbat  the  court  erred  in  renderli^  a  de- 
cree In  favor  of  plaintiffs,  because,  as  we 
understand  the  argument,  aj^lant  was  the 
only  one  found  guilty  of  fraud,  and  that  Judg- 
ment eoidd  not  be  rendered  against  appellant 
alme.  We  lutve  already  disposed  of  this 
question  in  a  ton&w  part  of  the  oplnicm,  and 
stated  the  reasons  why,  under  the  pleadings 
and  the  facts  found  by  the  court,  appellant 
la  responsible  to  the  phiintlffs.  From  aqy 
point  of  view,  however,  appellant  certainly 
cannot  complain  that  his  codefeudanta  were 
dismissed.  Charles  S.  Davis  was  made  a  par- 
ry defendant;  it  being  claimed  that  he  had 
been  a  party  to  ^e  transactions  by  whicb  the 
assets  in  controversy  w«e  diverted.  The 
Fishel  Importing  Company,  a  corporatiw, 
was  also  made  defoidant;  It  beli^  claimed 
that  it  was  orgaidsed  by  the  appellant  and 
two  of  his  codlreetors,  and  that  the  goods 
purchased  by  him  were  transfored  to  It. 
In  the  answer  filed  by  defmdants,  in  which 
appelant  Joined,  It  is  alleged  that  mme  of 
tlie  defendants,  except  a]H>eUant,  ever  pur- 
chased or  acquired  any  Interest  In  tiie  iwop- 
erty  pur^iased  at  the  mortgage  sale.  In  the 
face  of  this  declaration  on  his  part,  he  cannot 
comfdain  that  his  codefendants  were  dismiss- 
ed without  day,  when,  according  to  hia  own 
statemmts,  they  are  not  responsible  to  him 
for  anything  growing  out  of  the  transaction 
In  question.  They  cannot  be  heard  to  say 
tbat  he  is  responsible  to  them,  when  they,  in 
effect,  disclaim  any  interest  in  the  subject- 
matter  of  controversy  by  asserting  there  is 
none.  According  to  the  pleadings  of  the  de- 
fendants, in  which  appellant  Joined,  he  was 
the  only  one— eliminating  afi  qnestious  of  ac- 
tual frand— personally  responsiUe  to  the  plain- 
tiffs, U  any  respon^blUty  was  establlsbed. 


The  Jndgmrait  of  the  district  court  la  af- 
firmed. Affirmed. 

STEELE,  J.,  not  participating. 

On  Petition  for  Rehearing. 
(July  S,  1002.) 

PER  CURIAM.  In  stating  reasons  why 
appellant  cannot  complain  of  the  order  at 
the  court  in  requiring  blm  to  produce  cer- 
tain books  of  account,  we  should  have  said, 
in  substance,  instead  of  the  language  em- 
ployed, tbat  erroneous  Intvlocutory  orders, 
which  do  not  prejudice  the  rights  of  the  party 
against  whom  made,  are  insofflclent  to  re- 
verse a  cause  on  appeaL  The  original  opin- 
ion has  been  so  corrected. 

It  was  not  necessary  to  consider  the  cases 
cited  by  comuid  fw  appellant  from  the  court 
of  appeals  and  this  cout,  whicb  it  is  claimed 
hold  that  directors,  when  secured  by  the 
corporation  th^  represent,  have  all  the  rights 
of  creditors  in  oifwdng  their  security.  No 
Question  calling  for  a  discussion  of  tills  [vop- 
osltlon  is  presented.  Appelant  was  not  the 
mortgagee,  and  that  is  why  it  vras  stated  in 
the  original  opinion  he  bad  no  perstmal  tOr 
terest  to  protect  Tme.  he  was  a  colndoraer 
with  the  mortgAf^ee  of  notes  on  account  ol 
which  tbe  mortgage  -was  given  to  the  latter 
as  Indemnity;  but  this  was  an  Immaterial 
fact  and  therefore  not  mentlMied,  because 
appellant  was  singly  a  bidder  at  a  sale  con- 
ducted for  the  benefit  oi  anothv  under  a 
cbattd  mwtgage  to  which  he  was  not  a  pari- 
ty. It  would  have  been  more  nearly  accu- 
rate, as  well  as  sufficient,  to  have  said  tbat 
appellant  was  not  a  party  to  tbe  mortage, 
and  tbe  oplnkm  bas  been  cwrected  in  this  re- 
spect 

At  Uie  oi^inal  hearing  our  attention  was 
called  to  tbe  fact  that  appellant  was  a  co- 
Sndorsw  with  tbe  mortgagee  ct  the  company 
notes,  and  tbat  the  mortgage  was  i^ven  to 
indemnify  tihem  on  account  of  such  Indorse- 
mmt  And  by  reason  of  this  personal  Us- 
blUty  it  was  fben  argued  that  appellant  In 
dealing  wltii  bis  company,  might  to  some 
extent  at  least  relieve  blms^  of  tbe  duty 
which  ordinarily  Is  Imposed  upon  a  director 
of  a  corporation.  But  in  the  original  Inlets 
of  appellant  we  do  not  find  advanced  some 
of  the  legal  predictions  which  oounsel  (ap- 
pearing for  the  &nt  time  In  support  of  this 
petition)  now  ctmtends  should  be  applied  to 
the  case.  Because  of  tSiat  circumstance  we 
tiia%fore  decline  to  consider  them,  Morgan 
T.  King,  supra. 

The  diattel  mortgage  bas  neither  been  ig- 
nored nor  inqieached,  but  oa  the  contrary, 
it  Is  upheld.  Appellant  has  not  been  de- 
prived of  bis  purchase  or  of  any  money  ad- 
vanced cm  that  account,  but  Is  simply  held 
responsible  for  the  direct  profits  growing  out 
of  the  transaction.  This  conclusion,  based  as 
It  is  npon  the  particular  facta  in  this  case, 
does  not  In  any  manner  conflict  wltli  any 
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prerlona  decisions  of  dtber  the  court  of  ap- 
peals or  of  this  court,  and  is  abundaDtly  snp- 
ported  by  authorities  from  other  states.  In 
fact,  counsel  for  appellant  In  their  briefs 
concede  this  to  be  the  law  in  other  Jralsdlc- 
tlons.  They  say:  "Th«%  Is  only  one  thewy, 
and  we  concede  that  that  theory  exists  In 
some  states,  namely,  that,  hy  rlrtue'of  the 
fiduciary  capacity  of  a  director  to  a  corpwa- 
tlon,  be  Is  absolutely  prohibited  from  bidding 
at  a  sale  of  the  ^perty  of  the  corporation, 
even  thoufph  It  be  sold  at  a  Judicial  sale,  or 
under  a  mortgage  or  any  other  Hen,  unless 
he  pays  the  full  Talue  of  the  property,  to 
which  an  appeal  could  be  made  to  In  any 
way  Jeopardize  the  rights  of  FIshel  In  this 
transaction.'* 

In  addition  to  what  has  already  been  said, 
we  deem  It  proper  to  comment  upon  the  as- 
sertion of  learned  counsel  for  appellant  that 
by  this  decision  we  are,  without  directly  say- 
ing so,  yet  In  effect,  ovartumlng  a  long  line 
of  decisions  of  this  court  and  our  court  of  ap- 
peals. The  cases  particularly  referred  to  are 
Crymble  t.  Mulvan^,  suiwa,  and  West  t. 
Produce  Co..  «  Cola  App.  467.  41  Pac.  »». 
In  the  Giymble  Case  a  sale  of  the  corporate 
propwty  to  a  director  was  upheld  as  against 
the  creditor.  But  It  appeared  that  the  sale 
waa  for  an  adequate  consideration,  and  in 
that  particular,  as  wdl  as  in  the  character 
of  the  actlm,  that  case  matalally  dlffera 
from  the  one  at  bar.  In  the  West  Case  the 
only  point  actually  decided,  and  the  only  one 
Involved,  was  that  an  Insolvent  corporation 
might  apply  its  property  to  the  payment  of 
Its  Just  debt  to  a  creditor,  and  Uius  prefer 
the  latter.  In  the  course  of  the  opinion  the 
writer  said:  "The  great  w^ght  of  modem 
authority  Is  to  the  effect  that,  as  Individuala, 
the  <MBlcer8  of  a  corporation  can  loan  it  mon- 
ey, or  legally,  in  any  oilier  proper  way,  be- 
oome  ita  oreditors,  and  deal  with  it  m  the 
some  manner  «  mth  an  outaider.  If  socfa 
Is  the  law,— and  it  seems  to  be  where  tti^ 
is  no  statutory  prohlbitl«i,-^lt  U^lcally  fol- 
lows that  tJ^e  right  to  become  a  ereditor  oar- 
ritM  with  it  aU  tAe  right*  of  a  oredttor,  and 
authorises  the  corporation  to  prefer  tibe  officer, 
if  it  sees  flL"  Upon  the  parts  of  this  excerpt 
which  we  have  italicized,  appelant  bases  bis 
cmtentlon.  And  It  is  to  be  said  that.  If  the 
law  Is  SB  there  declared,  he  ought  to  prevail, 
for  the  record  ^ows  that  bis  every  act  In 
this  transaction  Is  covered  by  that  declara- 
tion, and  apparently  he  rdled  vpan  Its  protec- 
tion. That  these  observations  are  dicta,  the 
facta  as  stated  in  the  opinion  abundantly 
show.  That  being  true,  they  are  not  author- 
ity as  precedents,  and,  If  good  at  all,  are  so 
because  they  commend  tbemsdves  to  the  Ju- 
dicial Judgment.  But  that  our  position  may 
not  be  misunderstood,  we  say  that,  had  such 
a  doctrine  been  necessarily  Included  in  the 
decision  made,  we  would  not  follow  It  It 
goes  beyond  anything  this  court  has  dedded. 
It  is  not  good  m«al8  or  good  law.  It  Is  not 
necessary  here  to  lay  down  a  general  rule  to 


govon  a  dbector  in  alt  possible  dealings  with 
bis  company.  We  have  upheld  this  trans- 
actl(m  to  the  extent  of  holdtog  valid  the 
chattd  mortgage;  but  we  say  that  when  a 
dh«ctor  buys  at  such  a  foreclosure  sale  he 
acts  at  his  peril,  tor  be  then  has  a  duty  to 
his  company  to  discharge,  and.  If  be  buys  tor 
less  than  the  property  of  the  corporatl6n  in 
worth,  be  must  respond  to  It  and  Its  cred- 
itors. If  in  previous  dedidons  ot  this  court 
or  the  court  of  appeals  anything  contrary  to 
this  doctrine  has  been  announced.  It  must 
give  way.  The  cases  cited  in  tbie  opinitm 
from  this  court  foreshadow  ,the  doctrine  here- 
in declared;  and  It  hi  well  to  recall  to  the 
profession  that  this  court,  as  at  present  con- 
stituted, adheres  to  the  principles  therdn 
enunciated,  ahd  Is  not  disposed  to  adopt  the 
rule,  which  has  beoi  subject  to  much  erlU- 
clsm,  apparently  sanctioned,  tiiough  not  aa- 
thorltatlvdy  declared.  In  the  West  Case,  and. 
tor  which  appellant  so  strenuously  contmda. 
Petition  for  rehearing  denied. 

STEELE,  J.,  not  partic^tttlng. 


(26  Nar.  3»5) 
WBDEKIND  T.  BEhL  et  al.   (No.  1,619.) 

(Supreme  Oonrt  of  Nevada.   Julj  10,  1902.) 

ACTION— 8ETTLBHBNT—AFPBAI.-DISUISSAU 

1.  A  couveyasce  by  plaintiff  of  all  his  inter- 
est Id  the  subject  of  the  acti9n  to  a  third  par- 
ty, and  settlement,  peuding  appeal,  between 
the  latter  and  the  defendant,  in  which  it  is 
agreed  that  the  settlement  shall  not  he  af- 
fected by  the  judKment  on  appeal,  Is  a  set- 
tlement of  the  entire  controversy. 

2.  Where  the  parties  to  an  appeal  settle  the 
c(»itroversy,  the  appeal  will  be  diamiased 
though  the  cause  has  oeen  argued  and  sabmlt- 
ted. 

Appeal  from  district  court,  Washoe  coun- 
ty; G.  F.  Talbot,  Judge. 

Action  by  George  H.  Wedeklnd  agatost  C 
B.  Bell  and  others.  From  a  Judgment  for 
plaintiff,  the  defendanto  appeal.  Appeal  dla- 
mlssed. 

W.  E.  F.  Deal,  T.  S.  Ford,  and  Benjamin 
Curler,  fbr  appellants.  Thomas  Wren,  A.  G. 
Cheney,  and  J.  W.  Doney,  for  respondent 

FTTZGERALD.  3,  This  case  was  argued 
and  submitted,  but  before  Judgment  was  roi- 
dered  the  Justices  of  the  court  were  Informed 
that  the  controversy  between  the  plalntllT 
and  tbe  defendanto  bad  been  aetUed.  We 
subsequentiy  bad  citation  served  on  each  of 
the  counsel  for  the  respective  parties  to  the 
suit,  that  they  ai^ekr  before  the  court  mi  a 
day  named,  and  show  cause  why  the  case 
should  not  be  dismissed  for  tbe  reason  that 
all  oontroveray  between  tbe  parties  irtalntilT 
and  defendant  as  to  the  matter  in  lltig^tiou 
had  ceased.  On  tbe  day  named,  counsel  rap- 
resenting  each  side  of  the  case  a^ieared  be- 
fore the  court  and  stated  that  all  controver- 
sy between  the  parties  bad  not  ceased;  but 
that  only  a  part  bad  been  aetUed,  and  a  part 
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remained  unsettled;  and  requested  the  court 
to  tske  the  case  on  to  a  judgment.  Counsel 
then  stated  to  the  court  exactly  what  had 
been  done  In  the  way  of  settlement  between 
the  parties  plaintiff  and  defendant  On  the 
facts  stated,  two  questions  arise:  First,  Is 
all  controversy  between  the  plaintiff  and  de- 
fendants as  to  the  property  In  suit  settled? 
And,  second.  If  settled,  what  disposition  of 
this  case  should  be  made  by  this  court? 

Under  the  facts  as  stated  to  the  court,  we 
think  all  controversy  between  the  parties  as 
to  the  property  in  suit  has  been  settled.  Re- 
ferring to  the  diagram  below,  which  is  in 
all  essential  respects  a  copy  of  an  exhibit  in 
the  case,  to  wit:  plaintiff's  map  A,  wltb  the 
Beno  Bell  claim  added,  showing  its  easterly 
side  line,  line  9  (10  on  the  diagram), — one 
can  understand  the  matter. 

Plaintiff  claimed  under  his  Safeguard  min- 
ing location,  laid,  as  can  be  seen  by  Inspec- 
tion of  the  diagram,  on  four  kinds  of  land,  to 
wit:  (1^  unpatented  lands  of  the  United 
States  in  section  28;  (2)  unpatented  railroad 
lands  In  section  29  belonging  to  plaintiff  or 
under  his  control;  f3)  patented  railroad  land 
In  section  33  belonghig  to  plaintiff;  and  (4) 
lands  patented,  under  desert-land  applica- 
tions, in  section  32,  belonging  to  defendants. 
The  matter  In  dispute  was  the  ore  bodies  un- 
der the  surface  of  defendants'  land  in  section 

32.  The  plaintiff  alleged  that  the  said  ore 
bodies  had  their  "apex"  on  bis  laud  In  section 

33,  and  on  his  Safeguard  mining  location, 
partly  lying  on  his  said  land  In  said  section 
33.  Plaintiff  In  his  prayer  for  relief  asked 
the  judgment  of  the  court  that  said  ore 
bodies  were  bis  by  reason  of  their  "apex" 
being  tm  bis  said  land  and  claim;  and  also 


that  defendants  be  perpetually  restrained 
from  Interfering  therewith.  On  the  hearing 
of  the  citation,  It  appeared  that  the  plaintiff 
had  conveyed  to  a  third  party,  Mr.  John 
Sparks,  all  of  plaintiff's  rights,  title,  and  in- 
terest to  the  lands  and  ore  bodies  lying  to 
the  eastward  of  the  easterly  aide  line  of  the 
Iteno  Bell  claim.  Said  easterly  side  line  ran 
about  135  feet  to  the  west  of  the  ore  bodies 
in  dispute,  said  ore  bodies  being  near  the 
spot  marked  on  the  diagram  "Bell  Shaft 
House" ;  northwesterly  much  further  than  the 
Safeguard  location  extended;  and  southeast- 
erly considerably  further  than  said  ore  bodies 
were  shown  to  extend.  It  further  appeared 
that  Mr.  Sparks  and  the  defendants  had  set- 
tled all  of  their  contention;  that  It  had  been 
agreed  that  all  suits  between  the  parties  ex- 
cept this  suit  In  this  court  should  be  dis- 
missed; and  that  whatever  judgment  this 
court  might  render  In  this  case  should  have 
no  effect  on  the  said  settlement,  but  that  said 
settlement  should  In  all  respects  stand,  the 
judgment  of  this  court  to  the  contrary  not- 
withstanding. To  us  It  seems  clear;  (1) 
That  "the  plaintiff,  Mr.  Wedeklnd,  has  con- 
veyed nil  of  his  light,  title,  and  Interest  In 
the  matter  in  controversy  to  a  third  party, 
Mr.  Sparks;  for  the  controversy  was  as  to 
laud  and  ore  bodies  lying  to  the  eastward  of 
said  Keno  Bell  easterly  side  line,  and  noth- 
ing to  the  westward  thereof  was  In  contro- 
versy; and  (2)  that  Mr.  Sparks  and  the  de- 
fendants have  settled  all  of  their  dispute  as 
to  the  matter  In  controversy,  the  defendants 
having  conveyed  all  of  their  Interest  to  Mr. 
Sparks.  Of  course,  under  the  state  of  facts 
above  mentioned,  Mr.  Sparks  has  becomo 
domtnm  litis  on  each  side  of  the  case;  and, 
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.uDdcr  the  dedBlona  of  courts  and  in  sound 
legal  reason,  the  case  should  proceed  no  fur- 
ther for  the  want  of  domlnus  litis  on  each 
side  thoi-eof.  The  following  authorities  sup- 
port this  doctrine:  Little  t.  Bowers,  10  Sup. 
Gt  6^.  33  L.  Ed.  1016;  Henkln  t.  GUerss,  12 
East,  247;  Smith  T.  Railroad  Co.,  29  Ind. 
&iG;  Hoard  of  Chosen  Freeholders  of  Esaex 
Co.  T.  Board  of  Chosen  Freeholders  of  Union 
Co.,  44  N.  3,  Law,  438;  McConnell  t.  Shields, 
1  Scam.  i)82;  Livingston  t.  D'Orgenoy,  1 
Mart.  (O.  S.)  96.  108  Fed.  468;  Meelier  r. 
Straat,  38  Mo.  App,  230;  Jodson  t.  Jockey 
Club,  14  Misc.  Bep.  3S0,  30  N.  t.  Supp.  126; 
Haley  v.  Bank,  21  Nev.  127,  26  Pae.  (U,  12  U 
U.  A.  81S;  and  State  v.  McCullough,  2Q  Nev. 
iM,  IS  Pac.  7S6. 

On  the  hearing  of  the  citation  to  show 
cause,  the  question  was  raised  whether,  after 
a  case  had  been  argued  and  submitted  to  the 
court  for  Its  decision  and  Judgment,  it  could 
be  disposed  of  without  declsim  and  Judgment 
for  the  reason  that  the  parties  to  the  suit 
had  settled  It  between  tiiems^ves.  We  think 
It  can,  and  should  be.  In  Jndson  t.  Jockey 
aub,  14  Misc.  Rep.  350,  36  N.  Y.  Supp;  128, 
cited  above,  and  Dudley  v.  Same  (Com.  PI. 
N.  Y.)  36  X.  Y.  Supp.  128,  a  case  had  not 
only  been  argued  and  submitted  to  the  court 
for  its  decision,  but  the  court  had  also  ren- 
dered Its  judgment  and  decision,  and  the 
same  had  been  entered  of  record;  and  yet, 
when  the  court  obtained  knowledge  that  the 
Bult  was  fictitious,  that  there  was  not  a  Aom- 
Inus  litis  on  each  side  thereof.  It  ordered  its 
Judgment  and  declsltm  to  be  withdrawn  from 
the  liles  of  the  court.  In  tbe  first  of  the  last 
two  cases,  on  page  127,  36  X.  Y.  Supp.,  tbe 
court  says:  "Courts  of  Judicature  are  or- 
ganized only  to  decide  real  controversies  be- 
tween actual  litigants.  When,  therefore,  It 
appears,  no  matter  how  nor  at  what  stage, 
that  a  pretended  action  Is  not  a  genuine  liti- 
gation over  a  contested  right  between  oppos- 
ing parties,  but  Is  cberely  the  proffer  of  a  sim- 
ulated Issue  by  a  person  dominating  both 
sides  of  the  record,  the  court,  from  a  sense  of 
its  own  dignity,  as  well  as  from  regard  to 
the  public  Interests,  will  decline  a  determina- 
tion of  tbe  fabricated  case  ao  fraudulently  Im- 
posed upon  it.  Lord  v.  Veazle,  8  How.  255, 
12  L  Ed.  1007;  Cleveland  v.  Cliamberlaln,  1 
Black,  426,  17  L.  Ed.  93;  Wood-Paper  Co. 
v.  Heft,  8  Wall.  333,  19  L.  Ed.  379;  Barte- 
meyer  v.  Iowa,  18  Wall.  134,  135,  21  L.  Ed. 
1»29;  San  Mateo  Co.  v.  Southern  Pac.  R.  Co., 
116  U.  S.  138,  6  Sup.  Ct.  317,  29  L.  Ed.  580; 
Washington  Market  Co.  v.  District  of  Colum- 
bia, 137  U.  S.  62,  11  Sup.  Ct.  4,  34  L.  Ed.  572; 
Soutb  Spring  Plil)  Gold  MIn.  Co.  v.  Amador 
Medean  Gold  Mln.  Co.,  145  U.  S.  300,  12  Sup. 
Ct.  921,  36  I*  Ed.  712;  Manufacturing  Co.  v. 
Wright,  141  U.  S.  690,  700^  12  Sup.  Ct  103, 


35  L.  Ed.  900;  California  v.  San  Pablo  &.  T. 
R.  Co.,  149  U.  S.  308,  314,  13  Sup.  Ct  876, 
37  L.  Ed.  747;  Hosklns  v.  Lord  Berkeley,  4 
Term  R.  402;  Zn  re  £3sam,  3  Barn.  &  C. 
597;  Wood  V.  Nesbitt  (Sup.)  19  N.  Y.  Supp. 
423."  And  in  both  cases,  on  the  page  fol- 
lowing (page  128,  36  X.  Y.  Supp.),  the  court 
says:  "The  report  of  the  referee  shows  that 
the  controversy  before  the  court  was  ficti- 
tious; that  the  transaction  out  of  which  It 
was  supposed  to  grow— a  horse  race  toe  stakes 
—was  a  pretended  contest  arranged  so  as  to 
form  the  basis  of  suits  at  law  in  which,  with- 
out real  adversaries  before  the  court,  an  ad- 
judication might  be  procured  to  use  for  other 
pm-poses  than  the  oifwcement  of  the  right 
Involved  in  the  pretended  suits.  Upon  the  in- 
tervention of  third  parties  having  interests 
that  might  be  affected  by  a  decision  in  those 
proceedings,  we  ordered  a  reference  to  as- 
certain the  facts  (30  X.  Y.  Supp.  126);  and,  the 
report  of  the  referee  bearing  out  the  conten- 
tion of  such  parties,  It  only  rranalns  for  us 
to  dismiss  the  proceedings  In  this  court  grow- 
ing out  of  the  pretended  and  collusive  trans- 
actions referred  to.  In  addition  to  the  cases 
already  cited  by  us  on  the  question  of  the 
right  of  third  parties  to  intervene,  we  refer 
to  the  case  of  Haley  v.  Bank,  In  the  supreme 
court  of  Xevada  on  March  lo,  1891,  reported 
in  12  U  R.  A.  815,  with  note  (a.  c.  26  Pac 
64),  in  which  it  was  held  that  an  attorney,  as 
amicus  curlse,  may  move  to  dismiss  an  action 
as  collusive,  and  it  is  his  duty  to  do  so  if  he 
knows,  or  has  reason  to  believe,  that  tbe  ac- 
tion is  fictitious.  We  shall,  therefore,  enter 
an  order  dismissing  the  appeal  from  the  dis- 
trict court  In  the  case  of  Judson  v.  Jockey 
Qub,  and  the  appeal  and  the  action  In  this 
court  In  Dudley  v.  Same  Defendant  and  direct 
that  the  opinions  of  this  court  in  those  cases 
be  withdrawn  from  the  flies,  and  that  the 
costs  of  the  reference  be  paid  by  the  parties 
to  those  appeals.  All  concur."  We  deem  It 
proper  to  say  here  that  the  case  before  us  la 
not  in  any  objectionable  or  bad  sense  "ficti- 
tious." On  the  contrary,  up  to  the  time  of 
the  settlement  thereof  there  was  between  tbe 
parties  a  very  real  contest,  and  tbe  contest 
was  very  earnestly  carried  on.  There  la  no 
possible  blame  attachable-  to  any  persons  con- 
nected with  tbe  case.  Tbe  settlement  of  dis- 
putes amicably  out  of  court  Instead  of  at 
arm's  length  in  court  Is  certainly  commenda- 
ble, and  not  blamable.  Bat  as  stated  above, 
when  the  controversy  between  the  parties  lit- 
igant ceases,  then  the  proceedings  In  court 
should  follow  Its  lead,  and  also  cease. 

It  Is  ordered  and  adjudged  that  tbe  case 
In  this  court  Is  dlunlsaed. 

MASSEY,  a  J.,  and  BEILKNAP,  eon- 
cur. 
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HURGREN  v.  MUTUAL  LIFE  INS.  CX). 

(S.  F.  2,045.)  1 

(Supreme  Court  of  Caliroroia.    July  15,  1902.) 

MALICIOUS  PROSECVTION  —  CIVIL  ACTION  — 
PHOBABLE  CAUSE— JUDGMENT  ON  MERITS. 
1.  Where  a  civil  action  was  instituted  tbree 
times,  but  dismissed  without  trial,  no  actiou 
for  malicious  prosecution  thereof  would  lie, 
aa  a  judgment  on  the  merite  In  defendant's  fa- 
vor is  an  esuential  element  of  the  evidence  of 
waut  of  probable  cause. 

Department  2.  Appeal  from  superior  court, 
Sonoma  cjuuty;  S.  K.  Dougberty,  Judge. 

Action  by  K.  W.  Htirgren  against  the  Mu- 
tual Life  Insurance  Company.  From  a  Judg- 
ineut  of  nonsuit,  plaintiff  appeals.  Affirmed. 

R.  W.  Jliller,  for  appellant  D.  B.  McKin- 
iaj  and  W.  H.  Sigoomey,  for  respondent. 

TEMPLE.  J.  Action  for  malicious  proaecn- 
tlon  of  ft  clril  action.  The  appeal  is  from  a 
Judgment  of  nonsnlt.  It  Is  alleged  t^  plain- 
tiff that  defendant  solicited  blm  to  make  ap- 
I^catlon  for  ¥1,000  Insnrance,  and  that  he 
was  induced  tbe  represeDtatlons  made  to 
apply  for  $1,000,  and  agreed  to  pay  an  anmul 
preminm  on  the  same  of  (63.  After  he  signed 
tbe  appllcatI(Hi,  defendant  raised  it  to  a  policy 
of  92,000,  and  subsequently  tendered  to  plain- 
tiff a  iK^cy  for  $2,000,  upon  which  the  an- 
nual premlam  \nis  9103.40.  nalntiff  refused 
to  recelTe  the  pilicy  or  to  pay  the  first  an- 
nual premium,  and  thereupon  defendant  caus- 
ed to  be  commenced  against  him  three  actions 
In  succession.  In  each  of  which  summons  was 
doly  Issued  and  served  on  defendant  Bach 
action  was  In  turn,  without  a  trial,  voluntarily 
dismissed  by  tbe  plaintiff  (the  defendant  here). 
It  la  alleged  that  each  action  was  commenced 
mallcIouBly  and  without  probable  cause,  and 
with  Intent  to  extort  mmey  from  plaintiff. 
The  motion  for  a  nonsuit  was  baaed  on  the 
grounds:  (1)  Then  was  no  proof  that  defoid- 
ant  caused  the  actions  to  be  brought;  (2) 
that  mtnt  of  probable  cause  was  not  shown. 
Tbe  motlm  was  granted  upon  the  last-men- 
tloned  ground  of  the  motion.  In  granting  tbe 
motion  the  learned  Jadge  of  the  trial  court  re- 
marked that  to  eatabllsh  want  of  probable 
cause  for  bringing  the  suit  It  must  appear 
that  the  avAt  which  Is  alleged  to  have  been 
maliciously  brought  has  been  decided  on  the 
merits  In  favor  of  the  defendant  in  that  ac- 
tion. Appellant  Is  mistaken  In  supposing  that 
the  dedsion  was  upon  a  ground  not  qieclfied 
in  the  motion.  The  statement  was  that  a 
Judgment  oa  the  merits  against  the  party 
who  bronght  the  suit  charged  to  liave  been 
malldom  id  essential,  to  show  want  of  prob- 
able cause.  The  Judgment  was  correct  The 
flrat  suit  was  broi^bt  by  the  agent  or  solicitor 
In  bis  own  name,  and,  of  course,  It  could  not 
be  maintained.  There  was  no  proof  that  the 
defendant  had  anything  to  do  with  it.  The 
solicitor  was  not  an  accredited  agent  of  tbe 
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company,  but  was  emplc^ed  by  one  who  ma 
an  agent  to  solicit  business  for  him.  The  sec- 
<Hid  suit  wa^  commenced  in  tbe  name  of  the 
company,  and.  the  phdntlff  being  a  nonresi- 
dent a  btmd  was  demanded  on  its  behalf,  and 
thereupon  tbe  cause  was  dismissed.  The 
third  suit  was  brought  by  an  aas^ee  of  the 
company,  to  whom  It  bad  been  assigned  for 
the  purpose  of  collection.  It  was  dismissed 
'  without  a  trial.  The  .suits  were  brought  iqh 
on  a  written  agreement  of  this  plaintiff  to  pay 
(103.40  per  annmn  upon  a  policy  of  life  In- 
surance after  delivery  of  policy.  Hie  policy 
had  beat  made  out  and  tendered  to  tbe  ^In- 
tlff,  and  demand  made  for  the  premium.  The 
defense  was  that  plaintiff  signed  tbe  agree- 
ment in  blank,  and  the  solicitor,  without  the 
consent  of  this  idahitiff.  filled  In  the  blank 
for  more  Insnrance  than  he  had  agreed  to 
take.  There  was  no  evidence  which  tended 
to  show  that  tlie  defendant  or  any  of  Its 
agoitB,  unless  such  solicitor  was  an  agent 
had  any  knowledge  of  such  facts,  if  facts  they 
were.  Tbe  agency  of  Ibe  sdlcltor  was  not 
such  that  it  could  bind  the  company  In  a 
matter  of  tliat  kind,  and  furthermore,  as  I 
have  said,  an  essential  element  In  tbe  proof 
of  want  of  probable  cause  was  lacking.  In 
that  no  Judgment  on  tbe  merits  had  been  ren- 
dered in  the  alleged  malldous  sulto.  Asevado 
T.  Orr,  100  Cal.  28S,  34  Pac.  7T7;  Jones  t. 
Jones.  71  Otil.  8B.  11  Pac.  817. 
The  Judgment  Is  affirmed. 

We   concur:    McFARLAND,   J.;  HEN- 
SHAW,  J. 


(1»  Cal.  642) 
SHARP  V.  SCOTTISH  UNION  &  NA- 
TIONAL INS.  CO.   (S.  F.  2,006.) 

(Supreme  Court  of  California.    July  11,  1902.) 

In  banc.   Rehearing;  denied. 

For  opinion  In  department,  see  69  Pac.  253. 

PER  CURIAM.  Rehearing  denied. 

BBATTT.  G.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause.  WlOi  re- 
spect to  the  point  first  discussed  In  the  de- 
partment opinion,  It  is  true  that  this  court 
has  decided  that  "the  issue  of  a  policy  iqKm 
known  facts  waives  all  conditions  inconsist- 
ent therewith."  But  that  doctrine  does  not 
apply  to  this  case,  wherein  It  appears  that  tbe 
material  fact  !•  a.,  that  McBrlde,  the  insur* 
ed,  was  not  the  sole  owner  of  the  insured 
property,  was  not  "known."  The  doctrine 
quoted  was  applied  in  cases  where  it  was 
affirmativdy  proved  and  expressly  found  that 
tbe  material  fact  was  known  to  the  Insurer. 
Here  It  is  extended  to  a  case  hi  which  the 
Insurer  knew  nothing  of  such  fact  upon  tbe 
ground,  apparently,  that  he  should  have  made 
Inquiry  aa  to  the  truth  of  the  claim  Implied 
In  the  request  of 'McBrlde  that  the  company 
would  insure  his  house.  This  is  a  wholly  un- 
warranted extension  of  a  doctrine  suffldently 
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Ubersi  as  heretofore  applied,  and  Is  against 
the  decided  welgbt  of  aatborlty. 

As  to  the  seamd  point  derided,  tIs.,  that, 
when  a  mortgasw  takes  Inrorance  which  be 
makes  payable  to  his  mortgagee,  the  latter  Is 
not  prejudiced  by  the  follnre  of  the  insured 
to  folflU  the  conditions  of  his  contract,  this 
seems  to  nullify  the  express  ptoTlslons  of  sec- 
tion 2541  of  the  GlTll  Cod^  wherein  It  Is  en- 
acted that  "whow  a  mortgagor  of  property 
effects  Insurance  In  bis  own  name,  proTldlng 
that  the  loss  shall  be  payable  to  the  mortga- 
gee, or  assigns  a  policy  of  Insurance  to  the 
mortgagee,  the  Insurance  Is  deemed  to  be  up- 
on tbe  Intnest  of  the  mortgagor,  who  does 
not  cease  to  be  a  party  to  the  oilglnti  con- 
tract, and  any  act  of  his  which  would  other- 
wise avoid  the  Insurance  will  hsTe  the  same 
effect,  although  the  property  is  ia  the  hands 
«t  the  mortgagee."  Nor,  Independent  of  the 
statute,  does  the  case  of  Insurance  Co.  t. 
Boardman  ^an.  Sup.)  49  Pac.  92.  82  Am.  St. 

821,  dted  In  the  opinion  of  tbe  depart- 
ment, lend  any  support  to  its  decision;  the 
fact  being  fliat  the  decision  in  tlmt  case  tunt- 
ed  upon  an  express  stipulation  contained  in 
tbe  policy  to  the  effect  that  the  taisurance, 
aa  to  tbe  mortgage^  should  not  be  iuTslldat- 
•d  by  any  act  or  neglect  of  tlw  owner.  And 
see  Uie  doctrine  of  this  court  with  respect  to 
Insurance  by  mortgagora  for  the  benefit  of 
mortgagees,  as  declared  in  Holbroolc  t.  la- 
aurance  Co.,  117  Cal.  661,  49  Pac  BBS. 


0X1  Cal.  ») 

UNHBAUGH  t.  LINEBAnGH.   (fl.  F. 
2,097.) 

(Sopreme  Conrt  of  California.    Joly  11.  190Z.) 

HARRIAOB— AKNULMBNT—CONSBNT— rOSCB 
—PLOADINO— ADMISSION  OV  UAB- 
RlAon  BBIATION. 

1.  CIt.  Code,  I  82,  providing  that  a  marriage 
may  be  anDnlled  when  tbe  cooseat  of  either 
paity  was  obtalued  by  force,  aasames  that  the 
married  relation  exists  between  such  persoas, 
the  marriage  being  voidable,  and  not  void;  and 
a  complaint  seeking  annnlment  of  snch  mar- 
riage Is  not  bad  becaase  It  states  that  the  par- 
ties Were  married  on  a  certain  day,  "and  ever 
■Inos  then  hSTO  been,  and  now  aie,  husband 
and  wife." 

Department  2.  i^tpeal  from  8iq>erlor  court, 
Sonoma  county;  Albert  O.  Burnett,  Judge. 

Proceedings  by  ChsrUa  A.  Llnebaugh 
against  Lffilan  Llnebaugh  to  annul  a  mar- 
riage. From  a  judgment*  annulling  tbe  mar- 
riage,  defendant  appeala.  Affirmed. 

T.  J.  Butts,  for  appelant  J.  B.  Leppo,  for 

respondent. 

UcFARLAND,  3.  This  Is  an  acHon 
brought  by  plaintiff  for  a  judgment  annulling 
a  marriage  between  him  and  defendant;  upon 
the  groimd  tbat  his  consent  to  the  marriage 
wss  obtained  by  duress,  threats.  Intimidation, 
etc.;  the  facts  as  to  tbe  alleged  duress,  etc., 
being  speciacally  set  forth  hi  the  ccunplatnt, 
Judgment  was  rendered  In  the  court  below 


annulling  ttie  marriage^  and  defendant  ap- 
peals from  the  judgment  Then  is  no  UIl  of 
exceptions  or  statranent;  none  of  tbe  evideaee 
Is  brought  up  here  in  any  form;  and  the  only 
point  made  by  appelant  Is  that  the  complaint 
doea'  not  state  a  cause  ot  actl<m. 

The  complaint  was  filed  January  27,  1899, 
and  ft  Is  averred  tber^:  "That  on  the  23d 
day  of  January,  1899,  the  aald  plalndfl  and 
defendant  were  married  at  the  city  of  Santa 
Rosa,  county  of  Sonoma,  state  of  Gallfomla, 
and  ever  since  Hien  have  been  and  now  are 
husband  and  wife;"  and  tbe  contention  ct 
appellant  Is  that;  as  by  flilB  language  of  tbe 
complaint  plaintiff  acknowledges  and  aaserts 
a  continuous  status  of  marriage  for  four 
days,  he  has  thus  alleged  a  marriage  tiiat 
cannot  be  "annulled,"  but  must  continue  nn* 
til  dissolved  by  the  death  of  <me  of  the  pax^ 
ties,  or  by  a  decree  of  divorce  under  section 
90  ot  the  GlvU  Code.  There  is,  hi  the  brIeCs 
of  appellant,  a  good  deal  of  rather  elabwately 
constructed  logic  indulged  In.  founded  upon 
an  asserted  distinction  between  "manl^^ 
and  "a  marriage."  Tbe  contention  seems  to 
be  that  *^  marriage'*  means  only  a  marriage 
ceremony,— "the  gatevniy  through  which  Oie 
parties  enter  the  married  state."  Therefore 
It  is  contended  tbat  tbe  provision  in  section 
S2,  CiT.  Code,  that  **a  marriage"  may  be 
annulled  for  certain  causes,  means  only  that 
for  one  of  those  causes  a  marriage  ceremony 
may  be  ananUed,  but  that,  If  a  plaintiff  adr 
mits  the  existence  of  "merrlage"  without  the 
"a,"  he  cannot  Invoke  the  remedy  provided 
by  tbat  section.  We  see  no  such  dlstlncUon 
in  tbe  Code.  "Marrlag^*  means,  generally,  a 
certain  existing  relation  or  status,  and  "a 
marriage"  can  mean  nothlug  more  than  this 
same  status  as  existing  between  two  particu- 
lar persons.  Section  82  assumes  that  tbe 
married  relation  exists  between  the  parttea 
to  the  action,  and  that  this  relation  may  bo 
annulled  when  the  consent  of  either  party 
was  obtained  by  force,  "unless  such  party 
afterwards  freely  cobebited  with  the  othv  as 
husband  or  wife."  It  clearly  contemplates 
tbat  such  marriage  Is  not  absolutely  void,  but 
only  voidable  at  the  Instance  of  the  aggrieved 
party,  who  may  have  It  annulled  by  a  decree 
of  court.  The  section  would  be  Idle  and  TSla 
If  it  proposed  merely  to  annul  a  nullity. 

The  judgment  Is  affirmed. 

We  concur:   HBNSHAW.  J.;  TB3IPLB;  J. 


(UT  Cal.  4T> 

BINSTEIN      BANK  OF  CALITOBNIA 
et  aL   (L.  A.  1,087.) , 

(Supreme  Court  of  OallforaU.   July  21,  19084 
iNJUNcnoN-axBcirrioN-^tasTRAiNmo 

LEVY. 

1.  Where  land  Is  levied  on  nndtf  cxecntlOB 
against  one  other  than  the  holder  of  the  legml 
title,  the  latter  may  have  a  ttmporaiy  lajunfr 
tkm  xestralDlng  a  sale. 

f  1.  Sm  BiMVtlOB,  tcL  Sl.  CWt  mg.  n  M-BML  .' 
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GommtBsioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Action  by  Delphlne  Einstein  against  the 
Sank  of  California  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Af- 
firmed. 

James  M.  Alloi,  for  appellanta.  Meyer 
JacobB,  for  req^ondenL 

COOPER,  C.  Appeal  from  order  granting 
a  temporary  injunction.  It  appears  from  tbe 
verified  complaint  that  In  March,  1809,  Jacob 
Einstein,  tbe  husband  of  plaintiff,  in  con- 
sideration of  lore  and  affection  conveyed  to 
her  by  deed  tbe  premises  described  In  the 
complaint,  known  as  the  "Red  Mountain 
Ranch,"  which  deed  was  recorded  June  2l8t 
of  tbe  same  year.  The  defendant  corpora- 
tion afterwards,  during  the  year  3900,  com- 
menced two  actions  against  Jacob  Einstein, 
the  grantor  of  plaintiff,  which  resulted  In 
money  Judgments  against  said  Jacob  Ein- 
stein. Upon  these  Judgments,  executions 
were  duly  Issued,  and  placed  In  the  bands 
of  defendant  Jennings,  as  sheriff  of  San  Di- 
ego county,  with  Instructions  to  levy  upon 
the  premises  described  in  tbe  complaint, 
standing  on  the  records  in  the  name  of  plain- 
tiff. The  defendant  Jennings  accordingly 
leried  uppn  said  real  estate,  and  duly  adver- 
tlsed  that  he  would  sell  tbe  same  on  Feb- 
ruary 4,  1901,  in  order  to  satisfy  said  Judg- 
Tuente.  This  action  was  commenced  January 
14,  1901,  for  tbe  purpose  of  enjoining  tbe  sale. 
On  Febmary  2,  1901,  after  order  to  8*how 
cause,  and  upon  the  verified  pleadings  and 
certain  affidavits  filed  by  defendants,  the 
court  made  tbe  restraining  order  complained 
of,  enjoining  the  defendants  from  selling  the 
said  property  until  tbe  further  order  of  the 
court  In  the  premises. 

It  Is  the  settled  rule  in  this  state  that  an 
order  granting  or  dissolving  an  injunction 
pendente  lite  Is  a  matta  of  discretion  with 
I3ie  lower  conrt,  and  such  order  will  not  be 
reversed  here  except  where  it  plainly  appears 
tbat  there  was  an  abuse  of  discretion.  Por> 
ter  V.  Jennings,  89  Cal.  442,  20  Pac.  966. 
It  Is  equally  well  settled  that  a  sale  of  lands 
iqKm  an  aecutlon  Issued  against  the  gran- 
tor of  the  person  holding  the  legal  title  will 
cast  a  cloud  upon  the  title.  High,  Inj.  (3d 
Ed.)  f  378;  3  Freem.  Bx'ns  (3d  Ed.)  {  438; 
Plxley  T.  Hugglns,  IS  Cal.  133.  And  a  sale 
'Will  be  enjoined  -wh&te  its  effect  will  be  to 
cloud  tbe  title  of  plaintiff.  High,  Inj.  fi  372; 
Porter  v.  Pico,  55  Cal.  175.  Applying  the 
above  [Hinclples,  tbe  order  of  the  court  below 
was  correct  Tbe  plaintiff  Is  the  owner  of 
the  l^al  title  and  In  possession.  It  is  pre- 
sumed, until  otherwise  determined,  that  her 
title  is  good.  The  fact  that  tbe  conveyance 
-was  made  to  her  by  her  husband  while  in- 
debted to  defendant  corporation  would  be  a 
(^rcomstance  to  be  carefnlly  considered  in 
determining  tbe  question  as  to  whether  or 


not  tbe  conveyance  was  made  with  a  fraudu- 
lent intent  as  to  creditors;  but,  upon  an  ap- 
plication for  a  temporary  injtinctlou,  we  know 
of  no  rule  that  would  require  the  court  to 
I^snme  that  the  conveyance  was  fraudulent, 
and,  before  trial  of  that  question,  allow  a 
sale  to  be  made,  thus  clouding  the  plalntifTs 
title,  and  compelling  her  to  resort  to  an  in- 
dependent action  for  tlie  purpose  of  remov- 
ing snch  cloud. 

The  appellant  says  In  his  brief:  "A  conrt 
of  equity  has  no  Jurisdiction  to  enjoin  a 
threatened  sale  of  lands  bdonging  to  the 
wife  under  an  execution  against  her  hus- 
band. The  wife  has  a  complete  legal  rem- 
edy.'* If  the  above  proposition  is  true,  then 
a  court  of  equity  discriminates  against  a 
wife,  and  refuses  to  lend  her  assistance  In  a 
case  where  assistance  would  be  given  to  oth- 
ers. It  is  claimed  that  tbe  appellant  has  the 
right  to  sell  all  -the  right,  title,  and  Interest 
of  Jacob  Einstein  in  and  to  the  premises,  and 
that  tbe  plaintiff  must  test  the  validity  of  the 
purchaser's  titie  at  such  sale  In  some  action 
at  law,— such,  for  instance,  as  ejectment  by 
tbe  purchaser  to  recover  possession.  ■  In  oth- 
er words,  tbe  contention  is  that  tbe  court,  as 
a  court  of  equity,  should  not  tut»tere  to 
prevent  the  threatened  sale,  where  all  the 
interested  parties  are  befoi-e  it,  but  withhold 
its  hand,  in  order  that  the  purchaser  at  the 
sale  may  be  In  position  to  try  the  validity 
of  the  tltie  he  might  procure  In  some  lega^ 
action  against  plaintiff.  We  do  not  know 
of  any  case  where  a  conrt  of  equity  has  de- 
clined to  exercise  its  jurisdiction  for  protect- 
ive and  preventive  justice  in  order  that  de- 
fendant might  liave  the  benefit  of  piecemeal 
litigation.  If  plaintiff  Is  the  owner  of  the 
land,  the  defendants  have  no  right  to  Injure 
her  by  clouding  her  titie  through  the  ma- 
chinery of  tbe  courts.  If  the  complaint  in 
this  case  be  true,  the  purchaser  at  the  sale 
would  get  no  titie.  Such  sale  would  not 
benefit  defendant  corporation,  but  would  in- 
jure the  plaintiff.  After  the  sale,  in  order 
to  clear  her  title,  the  plaintiff  would  be  com- 
pelled to  bring  a  separate  suit,  or  wait  the 
pleasure  of  the  purchaser  to  bring  his  ac- 
tion to  recover  the  possession.  It  Is  better 
for  both  parties  that  the  question  be  setUed 
In  this  suit,  and  before  a  sale  has  taken 
place,  as  to  whether  or  not  tbe  property 
sought  to  be  sold  Is  the  property  of  Jacob 
Einstein. 

The  views  herein  expressed  were  declared 
at  an  early  date  In  this  state.  Shattuck  v. 
Carson,  2  Cal.  S89.  This  case  has  since  been 
followed  in  Plxley  v.  Hugglns,  15  Cal.  132; 
Englund  V.  Lewis,  25  Cal.  338;  Porter  v.  Pico, 
55  Cal.  175;  Alverson  v.  Jones,  10  Cal,  12,  70 
Am.  Dec.  689;  Culver  v.  Rogers,  28  Cal.  521. 
And  tbe  same  la  held  In  other  jurisdictions. 
Downing  V.  Mann,  43  Ala,  266;  Martin  v. 
Hewitt,  44  Ala.  418;  Gaslight  Co.  v.  Munsell, 
19  Iowa,  305;  Norton  v.  Beaver,  6  Ohio,  178; 
McCullocb's  Adm'r  v.  Hollings worth,  27  Ind. 
115;  Sharpe  v.  Tatnall.  5  Del.  Oh.  302;  High, 
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InJ.  I  138T,  and  cases  dted.  It  la  said  by 
HIgb  in  the  section  cited:  "And  the  doctrtne 
Is  well  estalillshN  by  a  uniform  current  of 
authority  that  an  Injunction  la  the  appropri- 
ate remedy  for  the  protection  of  a  married 
-woman  In  the  enjoyment  of  her  separate 
property,  as  against  the  husband  or  his  cred- 
itors, and  courts  of  equity  will  fredy  Inter- 
pose fbelr  preTentlTe  aid  In  sucb  cases. 
*  *  *  So  a  married  woman  may  enjoin 
the  sole  of  ber  lands  on  execution  under  a 
judgment  against  her  husband." 

Much  of  the  appellants'  brief  Is  devoted  to 
qurations  discussed  on  the  theory  that  the 
fraudulent  acts  set  forth  In  defendants'  an- 
swer are  true.  If  the  court  on  the  trial  should 
so  find,  no  doubt  It  will  give  the  pr  per  relief. 

It  follows  that  the  order  should  be  affirmed. 

We  concur:   HAYNBS,  C;  GRAY,  O. 

PER  CURIAM.  For  the  reasons  glren  In 
the  foregoing  opinion,  the  order  Is  affirmed. 


(137  Cal.  39) 

FISHER  V.  FEIGE  et  al.    (S.  F.  2,276.) 

(Snpreme  Court  of  California.   July  14,  190Z.} 

WATER  COURSKS-RIPARIAN  RIOHTS-CUTTINO 
TRB&S-DECKRASB  OF  FLOW  BY  EVAPORA- 
TION—DAMNUM  ABSQUE  INJURIA  —  DAMS — 
FELLING  TREES  IN  STREAM— POLLUTION  OF 
WATER— INJ  UNCTION. 

1.  The  motive  of  a  riparian  owuer  lu  cutting 
trees  along  the  bank  of  a  river,  thus  causing 
greater  evaporatiou  than  before,  in  felling 
trees  Into  the  river,  and  in  building  dams  there- 
in, cannot  affect  the  lawfulness  of  such  acts 
with  respect  to  the  rights  of  riparian  owners 
lower  down  the  Btream. 

2.  Damage  to  a  riparian  owner  ^resulting 
from  the  diminution  of  the  flow  of  water  inci- 
dental to  the  cutting  of  trees  a  riparinu 
owner  higher  up  the  stream,  thereby  causing 
an  increase  of  evaporation,  is  damnum  abBgue 
injuria. 

3.  A  riparian  owner  has  a  right  to  build  a 
dam  across  the  stream  on  bis  own  land,  pro- 
vided he  does  not  thereby  appreciably  diminish 
the  amount  of  water  whlco  would  naturally 
flow  through  the  land  of  owners  lower  down 
the  stream. 

4.  A  riparian  owner  cannot  be  enjoined  from 
felling  trees  into  a  stream  on  the  ground  that 
the  water  is  thereby  rendered  unfit  for  domes- 
tie  use  by  an  owner  lower  down  the  stream, 
where  it  doe^  not  appear  that  the  quality  of  the 
water  is  materially  impaired. 

5.  An  injunction  in  favor  of  a  riparian  own- 
er, perpetiialiy  restraining  an  owner  of  wild 
lands  higher  up  the  strcnm  from  using  the 
stream  or  waters  thereof  in  aay  manner  other 
than  for  domestic  and  stock  purposes,  and  from 
felling  any  trees  on  the  banks  of  the  stream, 
is  too  broad  to  be  sustiiiued. 

Department  2.  Appeal  from  superior  court, 
Napa  county:  E.  D.  Ham,  Judge. 

Suit  by  W.  F,  Fisber  ■  against  Julia  M. 
Felgo  and  others.  From  a  Judgment  In  favor 
of  plaintiff,  defendants  appeal.  Reversed. 

f»'Brleu,  O'Brien  &  O'Brien,  for  appellants. 
F.  E.  Johnson  and  T.  B.  Hutchinson,  for 
respondent. 

McFARLAND,  J.    This  Is  an  appeal 
defendants  tram  a  Judgment  In  favor  of 


plaintiff.  The  plaintiff  Is  a  lower  riparian 
proprietor  on  a  c«tain  water  course,  and  de- 
fendants are  upper  riparian  proprietors  there- 
on. The  action  was  brought  to  recover  dam- 
ages In  the  sum  of  f5,000  for  certain  alleged 
Interferences  by  defendants  v^tb  the  flow 
of  the  water  in  the  stream,  and  for  a  per- 
petual Injunction  restraining  defendants  from 
their  repetition  of  the  alleged  wrongs.  The 
court  found  that  i^alntlff  was  damaged  in 
the  snm  of  one  cent  by  the  alleged  wronga, 
for  which  amount  Judgment  was  rendered; 
and  by  the  Judgment  defendants  were  also 
perpetually  enjulned  from  doing  certain  actSL 
Defendants  appealed  from  the  Judgment. 

It  la  quite  clear  that  the  Judgment  as  It 
stands  cannot  be  rightfully  afHrmed.  There 
Is  no  averment  or  finding  that  defendants 
have  diverted  any  water  from  the  stream. 
It  la  averred  that  along  and  adjacent  to  the 
stream  as  it  flows  through  defendants'  land 
there  Is  a  heavy  growth  of  timber,  which,  be- 
fore the  alleged  wrongful  acta  of  defendants, 
protected  the  waters  of  the  stream  from 
evaporation  by  drying  winds  and  the  rays  of 
the  sun,  and  that  defendants  have  cut  and 
felled  a  large  number  of  trees,  and  thna  let 
In  the  sun  and  the  wind,  and  caused  the 
watei's  to  be  diminished  by  evaporation,  so 
that  not  as  much  flowed  down  onto  plain- 
tlfTfl  land  as  fonnerly.  and  that  they  threat- 
ened to  fell  more  of  said  trees  in  the  future. 
It  is  also  averred  that  defendants  have  erect- 
ed certain  dams  or  embankments  across  the 
stream,  by  which  the  watera  have  been  pre- 
vented from  flowing  down  the  cbannti  of 
said  stream  "as  they  have  been  accustomed 
to  flow,"  and  from  flowing  Into  and  upon  the 
land  of  plaintiff  "as  tbey  otherwise  wonld 
have  flowed."  It  Is  also  averred  that  defend- 
ants caused  about  10  trees  to  be  felled  Into 
said  stream,  and  allowed  them  to  remain 
there,  and  that  tbts  rendered  the  waters  un- 
palatable and  unwholesome.  It  Is  also  aver- 
red that  defcaidants'  land  is  wild  and  imtlUed, 
and  la  not  susceptible  to  cultivation.  The 
foi'egcing  constitute  the  main  averments  up- 
on which  plalntltr  bases  his  pray^  for  dam- 
ages and  injunction,  It  being  avOTed  that 
defendants  threaten  to  conthiue  the  said  acts. 
It  is  also  averred,  and  found  by  the  court, 
that  said  acts  were  done  by  defendants  "sole- 
ly for  the  purpose  of  injuring  the  plaintiff 
and  damaging  hta  said  property,  and  out  of 
spite  and  lU  will  towards  the  plaintift" 

As  both  court  and  counsel  seem  to  have 
attached  considerable  signlfleance  to  the  al- 
leged motive  which  led  def^idants  to  do  the 
acts  complained  of,  it  may  be  proper  to  brief- 
ly notice  that  subject.  In  civil  cases  of  the 
character  of  the  one  at  bar,  the  general  role, 
no  doubt.  Is  as  stated  In  Mayor,  etc.,  of  Bor- 
ough of  Bradford  v.  Pickles  {1SBS\  App.  Cas. 
p.  fi87,  ttiat  "no  use  of  property  which  would 
be  legal  If  due  to  a  proper  motive  can  become 
Illegal  because  it  is  prompted  by  a  motive 
which  Is  Improper  or  even  malicious."  Bat 
there  may  be  cases  where  the  very  question 
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of  the  le^Uty  of  an  act  would  depend  upon 
tb*  purpose  for  wblch  K  wbb  dooe.  This  la 
particularly  so  wltb  reapect  to  tbe  use  of  wa- 
ter, under  tbe  law  of  thie  state  on  that  sub- 
ject. For  Instance,  a  riparian  owner  In  Cal- 
Ifwnla  baa  a  right  to  a  reasonable  use  of  the 
water  of  a  natural  stream  running  through 
his  premises  for  the  purpose  of  Irrigating  hia 
riparian  laVid;  and  this  Includes  the  Inci- 
dental right  to  dlTert  onto  hta  land  what, 
under  all  the  circumstances,  would  be  a  rea- 
sonable amount  of  the  water,  by  dams  and 
other  necessary  appliances.  And  In  an  ac- 
tion by  a  lower  against  an  upper  riparian 
owner  for  diversion  of  water,  the  lati  >-  could 
•uccessfully  defend  by  showing  that  be  bad 
<mly  used  a  reasonable  amount  of  tbe  water 
to  Irrigate  hia  land;  but  there  would  be  no 
snefa  defense  If  It  appeared  that  he  diverted 
tbe  water  mcr^y  to  let  It  run  to  waste,  and 
did  not  make,  nor  Intend  to  make,  any  bene- 
ficial use  of  It  for  Irrigation,  or  that  be  bad 
carried  It  to  nonrlparlan  lands.  He  could 
not  lawfully,  any  more  than  could  one  claim- 
ing merely  by  appropriation,  thus  divert  the 
water  without  applying  it  to  a  beneQclal  use. 
But  In  tbe  case  at  bar  there  was  no  diver- 
sion; and,  under  tbe  facts  found,  we  cannot 
see  how  the  lawfulnera  of  the  acta  enjoined 
can  depend  upon  tbe  motives  by  which  they 
were  done,  or  may  be  done  in  tbe  future. 

It  la  found  that  tbe  defendants  did  fell 
trees  on  their  lands,  and  threatened  to  fell 
more,  tbe  effect  of  which  was  and  would  be 
to  let  in  the  sun  and  winds,  and  thus  increase 
evaporation.  It  was  also  found  that  they 
had  built  some  dams  In  the  stream,  by  which 
tbe  waters  were  prevented  from  flowing  "as 
they  otherwise  would  have  flowed."  But  there 
Is  no  finding  that  these  dams  prevented  the 
usual  amount  of  water  from  reaching  plain- 
tUTs  land.  It  was  also  found  that  the  land 
of  defendants  Is  wild  and  untilled,  and,  "for 
the  greater  part,  is  not  susceptible  of  cultiva- 
tkm."  There  Is  also  a  finding— somewhat  ob- 
■cored  by  being  mixed  up  with  other  matters 
In  finding  No.  &— that  defendants  felled  some 
trees  in  the  stream,  by  which  the  waters  were 
rendered  unpalatable  and  unwholesome,  and 
that  they  threatened  to  fell  other  trees  into 
the  stream,  there  to  remain  and  decay,  where- 
by the  waters  of  said  stream  will  be  rendered 
unQt  for  household  and  domestic  purposes. 
Tbe  foregoing  are  substantially  the  findings 
upon  which  tbe  mjunctlon  la  based.  The  In- 
junction la  most  sweeping  In  Its  terms.  By 
the  Judgment  the  defendants  are  "perpetually 
enjoined  and  restrained  from  in  any  manner 
obstroctlDg  or  impeding  or  hindering  tbe  nat- 
ural flow  of  the  waters  of  that  certain  stream 
at  any  point  therein  or  theieon  above  tbe  said 
lands  of  plalntlff."  and  also  "from  cutting  or 
Idling  tbe  tlmben  and  trees  growing  In  the 
<ibannd  and  upon  tbe  Immediate  banks  of 
■aid  stream  at  any  point  above  the  said  lands 
ot  tbe  ^intlff,  whereby  the  said  stream  will 
be  ezpoaed  to  the  rays  of  the  sun.  and  tbe 
watua  thereof  lost  or  materially  dlmlnlabed 


by  evapDratlon."  They  are  also  enjoined  from 
felling  any  treea  Into  the  stream  and  allowing 
them  to  remain  there  and  decay.  No  right  la 
preserved  to  defendants,  eieept  to  take  wa- 
ter for  domestic  purposes  and  for  stock.  It 
la  evident  that  very  little,  U  any,  of  this  In- 
junction can  be  sustained.  It  la  quite  appar- 
oit  that  cutting  trees  upon  one's  own  land  la 
a  lawful  act  which  cannot  be  restrained  be- 
cause It  "lets  in  tbe  sun"  and  causes  more 
evaporation.  Any  Incidental  damage  which 
might  come  to  a  lower  riparian  owner  from 
such  lawful  act  would  clearly  be  damnnm 
absque  Injuria.  And  then  a  man  may  build 
a  dam  across  a  stream  on  hia  own  land,  pro- 
vided that  thereby  be  does  not  appreciably 
dlminlcb  the  amount  of  water  which  should 
naturally  flow  onto  the  land  of  his  nelghbw 
below.  But  In  addition  the  Judgment  In  this 
case  perpetually  prohibits  defendants  from 
ever  exercising  many  of  tbe  undoubted  rights 
of  riparian  owners,  lliey  are  allowed  only  to 
use  "so  much  of  tbe  waters  of  said  stream 
as  may  be  necessary  for  their  household  and' 
domestic  purposes,  and  for  water  for  their 
stock."  There  Is  not  even  any  provision  for 
changing  conditions.  Tbe  defendants  are  per- 
petually cut  off  from  ever  using  tbe  water  for 
irrigation,  or  as  motive  power,  or  for  fish 
ponds,  bath  houses,  etc.,  or  for  ornamental 
and  many  other  purposes  for  which  a  riparian 
proprietor  may,  In  a  measure,  conhvl  the 
stream  on  his  own  land.  If  he  does  not  there- 
by materially  diminish  Its  flow  onto  lands  be- 
low, or  appreciably  adulterate  its  quality.  No 
doubt  the  defendants  could  be  enjoined  from 
felling  trees  Into  the  stream.  If  thereby  the 
water  was  made  unfit  for  domestic  use;  but 
on  that  subject  tbe  flndlngs  should,  we  think, 
be  more  certain  and  specific.  It  does  not  fully 
appear  that  the  injury  thus  done  to  tbe  qual- 
ity of  the  water  was  material;  and  the  find- 
ing SB  to  that  matter  Is  rather  Inconsistent 
wltb  tbe  other  finding  that  all  the  damage 
done  by  all  of  the  alleged  acts  of  defendants 
amounted  to  only  one  cent  If  tb»-e  be  an- 
other trial,  there  should  be  a  fuller  finding 
on  this  subject,  and  also  as  to  whether  the 
dams  alleged  to  have  been  made  by  defend- 
ants on  their  own  land  materially  lessened 
tbe  flow  of  the  water  onto  tbe  land  of  plaintiff. 
The  Judgment  appealed  from  la  reversed. 

We  concur:  TEMPLB.  J.;  BBNSHAW*J. 

  (187  Cal.  87) 

WHBBLDB  V.  BLDRED  et  al.  (S.  F.  2,088.)  t 
(Sapreme  Conrt  of  California.  Julj  11, 
KXBCUnON— ISSVANCB  OH  HOTIOM— DISGBS- 
-BBS  ADJUDIcSSl^^^^ 
1.  The  actloD  of  the  trial  conrt  In  denjiar 
B  motion  nuder  Oode  Olv.  Proc  f  680,  aauin^ 
uing  execution  hj  leave  of  court  on  motion,, 
after  five  years  from  the  date  of  the  Judgment, 
will  not  be  reversed  on  -appeal  nnlasa  the  trial 
court  abased  Ita  discretion. 


*  Rahaarlnc  doalad  Augiut  U,  UOfc 
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2.  The  denial  of  a  motioo  for  eieoution,  un- 
der Code  Civ.  Proc.  S  085,  authorizing  the  is- 
ftnance  of  ezecntion  b;  leave  of  court,  on  mo- 
tion, after  tbe  jndgmeut  has  been  entered  for 
over  6ve  years,  is  res  judicata,  precluding  a 
second  motion  alleging  tne  facts  stated  in  the 
former  motion,  although  the  latter  motioo  also 
contains  an  additional  allegation  that  the  judg* 
ment  remains  unpaid. 

Department  2.  Appeal  from  superior  court, 
Sonoma  county;  A.  G.  Burnett,  Judge. 

Action  hy  Sam  Wheeler  against  Horace  A. 
E^dred  and  others!  Judgment  was  rendered 
for  plaintiff,  and  an  order  denying  plain- 
tiff's motion  for  execution  lie  appeals.  Af- 
firmed. 

Henley  &  Costello.  for  appellant  J.  A. 
Co(^tt  and  J.  H.  Seawell,  for  respondents. 

McPARLAND,  J.  This  Is  an  appeal  by 
plaintiff  from  an  order  of  the  superior  court 
denying  his  motion  for  an  order,  under  sec- 
tion 685,  Code  Olv.  Proc,  directing  execution 
to  Issue  on  a  judgment  of  foreclosure  which 
h&d  been  entered  more  than  five  years  be- 
fore tbe  date  of  the  motion.  The  judgment 
was  rendered  April  23,  1890,  and  tbe  motion 
was  made  July  15,  180S,  more  than  eight 
years  afterwards.  The  ordeir  must  be  affirm- 
ed upon  both  of  the  grounds  taken  by  re- 
spondents. 

1.  The  granting  of  a  motion  for  execution 
upon  a  Judgment  "after  the  lapse  of  five 
years  from  the  date  of  its  entry,  by  leave  of 
court,"  under  the  said  section  of  the  Code,  la 
a  matter  within  the  discretion  of  tbe  court 
(M'heeler  v.  Eldred.  121  Cal.  28,  53  Pac.  431. 
m  Am.  St  Pep.  20);  and  In  the  case  at  bar 
it  does  not  appear  that  the  court,  in  denying 
the  motion,  abused  Its  discretion. 

2.  The  matter  involved  here  is  res  adjudl- 
cata,  and  the  application  barred  by  the  Judg- 
ment of  the  court  on  a  previous  similar  mo- 
tion made  by  appellant  on  January  4,  1896. 
That  motion  was  denied;  and,  on  an  appeal 
by  appellant  from  the  order  denying  the  mo- 
tion to  this  court  tbe  said  order  was  by  this 
court,  on  May  21,  1898,  affirmed.  Wheeler  v. 
Eldred,  supra.  In  the  present  proceeding  no 
facts  or  right  not  existing  at  the  time  of  the 
former  motion  are  alleged.  On  the  former- 
motion  appellant  contended  that  tbe  court 
bad  no  discretion  In  the  matter,  and  that  he 
had  the  absolute  right  to  nn  order  directing 
the  Issuance  of  the  execution.  It  is  also  con- 
tended by  appellant  th&t  because  on  tbe  first 
motion  appellant  did  not  aver  th^t  the  judg- 
ment remained  unsatisfied  in  whole  or  In 
part,  while  he  does  so  aver  In  tbe  second  mo- 
tion, therefore  the  former  judgment  is  not  a 
bar;  In  other  words,  that  the  point  Involved 
was  not  adjudicated  on  the  first  motion  be- 
cause appellant  did  not  then  aver  all  that  he 
Aoald  and  could  beve  averred.  Under  that 
view,  after  an  adverse  Judgment  there  would 
be  no  end  to  the  number  of  suits  which  might 
be  maintained  on  tbe  cause  of  action  already 
Bdjudtcated.  On  the  former  motion  the  Ques- 

1  S.  Set  JudgnKat,  vol.  10^  CcBL  D!g.  |  M. 


tion  to  be  adjudicated  was  wbethw  appelant 
was  entitled  to  an  order  for  a  writ  of  execu- 
tion to  tesue;  and  tbat  Is  the  precise  ques- 
tion Involved  In  the  case  at  b«r.  No  facts  not 
existing  at  tbe  time  of  the  former  adjudi- 
cation axe  avored.  The  contention  of  appel- 
lant is  no  Bttouger  than  would  be  tiie  cfmlsn- 
tion  of  a  party  that  he  onght  to  be  allowed  to 
maintain  a  second  salt,  after  judgment  had 
been  rendered  against  blm  In  a  fwmer  siUt 
on  tbe  same  cause  at  action,  because;  on  tbe 
trial  of  the  first  action  he  had  not  imverly 
argued  bis  case. 
The  order  a^tealed  tnnn  Is  affirmed. 

We  concur:  HBNSHAW,  J.;  TEUFLB;  J. 

(187  C«L  «4) 
LAMBBBT  T.  UABOUSS  et  aL   (&  F. 

■  2.168.) 

(Supreme  Court  of  California.   July  14,  1902.) 

HUNIGIPAX.  CORPORATIONS—PAVING  RESOLU- 
TION —  SPECIFICATIONS  —  VAUDITY  —  AP- 
PEAL —  8UFFICIENCT  OF  C0HP]:4AIHT  — BOW 
RAISED. 

1.  The  sufficiency  of  the  complaint  cannot  be 
considered  on  an  appeal  from  an  order  denying 
a  new  trial,  but  only  on  an  appeal  from  the 
jud^ent' 

2.  Errors  not  included  In  the  specification  of 

errors  will  not  be  considered  on  appeal. 

3.  A  paving  resolution  permitting  the  snper- 
intendent  of  streets  to  use  either  class  A  or 
class  B  rock  in  certain  gutters  is  not  invalid, 
when  the  two  classes  of  rock  are  of  the  same 
material,  and  only  differ  In  density,  and  the  cost 
is  the  same,  or,  if  different,  is  equalized  hy  the 
situdtion  of  the  rocii  or  cost  of  quarrying. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  county; 
S.  P.  Hall,  Judge. 

Action  to  foreclose  a  street  assessment  lien 
by  D.  Lambert  against  Emmy  Marcnse  and 
others.  Judgment  was  rendered  for  plaintiff, 
and  from  an  order  denying  a  new  trial  tbe 
defendants  appeaL  Affirmed. 

B.  O.  Boblnson,  tw  appellants.  Alex.  G. 
Bells  and  U.  K.  Bells,  tor  res^ndent 

GHIPMAN,  0.  Foredosnre  of  street  as- 
seasment  Uen.  Plalntlfl  had  Judgment  and 
defendants  appeal  from  tbe  ordee  denying 
motion  for  a  new  trIaL 

Defendants  demurred  to  tbe  com^^t  for 
Insufficiency,  and  also  on  tbe  ground '  of 
ambiguity  and  uncertainty.  There  Is  no  ap- 
peal from  tbe  Judgment;  and  tbe  rule  is  tbat 
the  sufficiency  of  the  complaint  cannot  be 
consldaed  on  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trfaL  Onderdmik  t. 
City  of  San  Frandsco,  TC  Oat  684,  17  Pac 
678;  Wheeler  v.  Kassabaunit  76  OaL  90;  IS 
Pao.  119;  Brans  t.  Paige.  102  CaL  IS2,  86 
Pac.  406;  Bode  t.  Lee,  102  GaL  683,  36  Pac. 
936.  Appellant  cites  Holhmd  t.  McDade,  125 
Cat  363,  SS6,  68  Pac  9,  where  It  Is  said: 
"An  appeal  from  an  order  doiylng  tiie  motion 
for  a  new  trial  Is  neither  more  nor  less  than 
a  direct  attack  upon  tbe  judgment  Thla  Is 
Its  sole  aim  and  purpose.**  And  so  It  Is  in 
respect  of  certain  consequences  which  flow 
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from  a  reversal  of  the  order,  for  the  Judg- 
ment, having  no  longer  any  support,  necessari- 
ly falls.  But  the  proposition  is  not  true  as 
nicaulng  that  an  appellant  can  have  all  the 
relief  he  may  wish,  in  all  cases,  on  an  ap[>eal 
from  the  order,  without  appealing  from  the 
judgment.  The  question  In  Holland  t.  Mc- 
Dade  was  whether  a  stay  bond  was  effectual 
to  stay  execution  where  there  was  no  ap~ 
ileal  from  the  judgment,  and  It  was  held 
that  It  was.  There  Is  nothing  in  that  case 
which  tends  to  weaken  the  rule  as  stated 
in  the  cases  first  above  cited.  It  Is  true  that 
it  is  also  a  rule  that  the  questloa  whether  a 
•complaint  states  a  cause  of  action  may  be 
raised  even  where  there  Is  no  demurrer,  but 
that  rule  Implies  that  the  party  appealing 
is  in  a  position  to  raise  the  question.  Upon 
'hearing  the  motion,  reference  may  be  had  to 
the  pleadings.  Code  Civ.  Proc.  S  660.  But. 
as  was  said  In  Bode  v.  Lee,  supra:  "This 
'reference'  to  the  pleadings  Is  for  the  purpose 
■of  ascertaining  the  Issues  In  the  case,  and 
determining  the  correctness  of  any  ruling 
of  the  court  upon  objection  to  the  introduc- 
tion of  evidence  on  the  ground  that  It  was 
not  within  such  issues;  but  whether  the  com- 
plaint is  sutficient  to  support  the  judgment, 
-or  whether  the  court  erred  In  overruling  a 
■demurrer  to  the  complaint,  can  be  consider- 
-ed  only  on  an  appeal  from  the  judgment." 

The  court  found  generally  that  the  allega- 
tions of  the  complaint  are  true.  The  speci- 
fications of  oTor  are  therefore  directed  to  the 
particular  allegations  of  the  complaint  which 
are  claimed  to  be  unsupported  by  the  evi- 
dence, and  from  which  It  is  claimed  to  follow 
that  the  board  was  without  jurisdiction.  We 
are  not  called  upon  to  notice  erron  not  aped- 
Hed. 

Specifications  1  and  2  relate  to  allegations 
-that  the  warrant  assessment,  etc.,  were  duly 
recorded  In  the  office  of  the  superintendent, 
and  also  that  the  return  made  on  the  war- 
rant etc.,  was  duly  recorded  in  the  margin  of 
the  record  of  said  warrant  etc  No  point  la 
made  In  the  brief  as  to  these  specifications, 
and  we  assume  that  they  have  been  abandon- 
ed. 

The  remaining  specifications  are  that  the 
"resolution  of  intention  refers  to  spectflca- 
tions  which  were  adopted  before  the  adop- 
tion of  the  resolution,  and  thereuimn  became 
a  port  thereof,  which  vests  in  the  superin- 
tendent of  streets  a  discretion  to  allow  plain- 
tiff to  use  dtber  class  A,  or  class  B  rock  for 
grouted  gutters,  and  therefore  said  council 
never  bad  jurisdiction  to  order  said  work"; 
that  tike  resolntlon  ordering  the  work  referred 
to  said  spedflcatlons  vesting  Buch  discretion- 
ary jMwa  In  Uie  miperintendoat  and  so,  also, 
dtd  the  spedflcatlons  posted  vest  such  dlscre- 
ISan,  by  reason  of  all  which  the  board  ac- 
quired  no  Jurisdiction  to  award  the  contract 
and  the  contract  was  Invalid.  The  resolu- 
tion provided  that  "the  gutters  shall  be 
stone  guttcn.  five  feet  wld^  and  grouted." 


Section  S  of  the  ordinance,  adopting  Bpeclflca- 
tlons  tor  guttering  and  the  other  work,  reads: 
"Grouted  Gutters.  The  gutters  shall  be  of 
the  width  called  for  In  the  resolution  of  inten- 
tion to  do  the  work.  The  rock  used  shall  be 
of  either  class  A  or  class  B,  and  shall  be  at 
least  six  (6)  Inches  In  depth,  and  not  more 
than  four  stones  shall  be  laid  to  one  square 
foot  of  area,"  etc.;  giving  further  and  minute 
directions  as  to  the  construction.  The  or- 
dinance classified  the  rock  to  be  used  in  con- 
structing gutters  and  other  work  Into  three 
classes,  designated  as  "Class  A,"  "Class  B," 
and  "Class  C."  The  only  dlflference  between 
class  A  and  class  B  was  that  In  class  A  the 
rock  should  "lose  by  abrasion  and  fracture 
not  more  than  fifteen  per  cent,  of  Its  original 
weight  when  subjected  to  the  test  known  as 
the  rattler  test,  hereinafter  described,"  and 
class  B  should  by  like  test  lose  not  more 
than  20  per  cent.  "The  rattler  test  consists 
In  placing  one  hundred  and  twenty-five 
pounds  of  the  macadamizing  rock  crushed 
to  pass  through  a  two  and  a  half  inch 
circular  ring  in  the  machine  known  as  the 
rattler,  •  •  •  and  revolved  at  the  rate 
of  not  less  than  twenty-eight  (28)  revolutions 
per  minute  for  5,040  revolutions."  Appel- 
lants' point  Is  that  It  was  left  to  the  discre- 
tion of  the  superintendent  to  say  to  the  con- 
tractor which  class  should  be  used.  And  It 
is  claimed  that  the  specifications  "define  two 
classes  of  material,  different  In  kind,  different 
In  quality,  and  therefore  different  in  cost 
but  the  council  left  It  to  the  discretion  of  the 
street  superintendent  to  designate  which  class 
should  be  used."  The  contract  gave  the 
superintendent  no  power  to  change  the  ma- 
terial, nor  did  it  give  him  any  discretion  to 
require  material  not  provided  for  In  the  con- 
tract and  In  the  specifications.  The  option 
was  given  to  the  contractor  to  use  either 
class  A  or  class  B  rock.  The  material  to  be 
used  was  macadamizing  rock,  and  the  dif- 
ference between  the  two  classes  was  not  in 
the  material,  but  In  the  density  or  hardness  of 
the  rock.  But  whether  there  was  any  dif- 
ference In  the  cost  does  not  appear,  and  we 
cannot  say,  as  matter  of  law,  that  tiiere  was 
any  such  difference.  The  difference  in  cost 
may,  by  reason  of  the  situation  of  the  rock 
in  place,  or  the  cost  of  quarrying  of  the  two 
kinds,  be  practically  equalized,  so  that  it 
would  tiecome  a  matter  of  Indifference  to 
everybody  concerned  which  class  was  used. 

Appellants  make  some  other  objections  to 
the  proceedings,  which  were  not  specified  and 
were  not  before  the  lower  court  at  the  hear- 
ing of  the  motion.  They  will  not  now  be 
considered.  Deady  v.  Townsend,  67  GaL  298; 
Williams  V.  McDonald,  58  Cal.  627. 

The  order  should  be  affirmed. 

We  concur:   HAYNES,  C;  COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  la 
the  foEegoing  opinion,  the  order  Is  aflOrmed. 
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FISHEB  T.   McIXERNET  et  al.  (NIGOL 
et  al..  Interveners).    (S.  F.  2,091.)' 

(Stipreme  Court  of  California.   July  11,  1002.) 

FRAUDULENT  CONVEYANCES— PURCHASE  BT 
ATTORNEY  OF  CLIENT'S  PROPERTY— FRAUD 
ON  CREDITOHS— ATTORNEY  AND  CLIENT- 
AUTHORITY  OF  ATTORNEY— PURCHASE  FOR 
CLIENT— PURCHASE  WITH  CLIENTS  CON- 
8BNT— VALIDITY  — PRESUMPTIONS  —  FRAVD 
—FLBADINQS— ADMISSIONS. 

1.  An  attorney  may  make  a  valid  purchase 
of  property  of  bis  clieDt  at  execution  sale  in 
the  proceedings  in  vrbich  he  repreEeats  such 
client,  provided  such  purchase  be  made  in  good 
faith,  and  with  the  client's  consent. 

2.  Under  Code  Civ.  Proc.  {  1059.  defining  a 
presumption  as  a  deduction  which  the  law  di- 
recta  to  be  made  from  particular  facts,  and  sec- 
tion VJiiS,  fiubd.  19.  providing  that  private  trans* 
actions  are  prima  facie  pi-esumed  to  have  been 
fair  and  regular,  where  an  attorney  redeemed 
land  of  his  client  from  a  sale  made  in  the  pro- 
ceedinjcs  In  which  he  represented  such  client, 
the  mere  relationship  of  attorney  and  client, 
and  the  fact  that  the  redemption  was  made 
shortly  before  the  expiration  of  the  time  al- 
lowed therefor,  and  for  a  condderation  colndd- 
log  closely  with  the  amount  necessary  to  re- 
deem, were  not  stifficlent  to  raise  any  presump- 
tion that  the  land  was  redeemed  bv  the  attor- 
ney, with  his  client's  money,  with  intent  to 
defraud  the  client's  creditors;  bat  the  presom^ 
tdon  was  rather  that  the  transaction  was  fair 
and  regular. 

3.  An  attorney  at  law  has  no  authority,  as 
such,  to  purchase  for  his'  client  the  latter'a 

£ropei-ty  sold  under  execution  in  the  proceedings 
t  which  the  attorney  is  employed. 

4.  The  attorney  of  a  defendant  in  proceed- 
ings to  subject  land  to  debts  owes  no  such  duty 
to  the  client's  creditors  as  will  debar  such  at- 
torney from  making  a  valid  purchase  of  the 
land  at  the  execution  sale  in  such  proceedings. 

5.  A  purchase,  by  an  attorney,  of  his  client's 
land  at  execution  sale  in  the  proceedings  in 
which  the  attorney  la  employed.  Is  not  pre- 
sumptively fraudulent  as  to  the  client's  credit- 
ors. 

6.  In  a  suit  to  set  aside  deeds,  made  by  do- 
fendant,  to  land  owned  In  partnership  with  an- 
other, and  to  subject  his  Interest  therein  to  a 
judgment  lien,  the  defendant  grantee  hied  an 
affidavit  that  be  had  "an  Intnest  as  owner  of 
certain  portions"  of  such  land;  that  there  were 
partnership  debts  against  the  property;  that 
certain  parties  had  received  a  conveyance  of  the 
property  from  the  grantor  defendant  in  trust 
to  pay  the  grantor's  debts;  and  that,  by  reason 
of  plaintiff's  refusal  to  join  in  any  conveyance, 
the  trustees  had  been  unable  to  sell  any  of  the 
property,  or  to  pay  any  of  such  debts.  The 
defendant  grantor  filed  an  sOidavit  corroborat- 
ing the  grantee's,  and  fiii-tber  stating  that  he 
bad  no  desire  to  hinder  his  creditors,  and  that 
if,  on  a  settlement  of  the  partnership,  he  had 
safltdent  Interest  In  the  funds  accruing  there- 
from, be  was  willing  that  plaintiff  should  be 
paid  therefrom.  Held,  that  the  afBdavits  did 
not  amount  to  an  admission  that  the  grantor 
had  an  Interest  In  the  land  subsequent  to  the 
ezecation  of  the  deeds  in  qnestion. 

GommlsBloners*  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Edw.  A.  Belcher,  Judge. 

Suit  by  H.  S.  Fisher  against  Thomas  Mo- 
Inerney  and  others,  William  Nlcol  and  an- 
other Interrmlng.  From  a  judgment  bi  fa- 
TOT  of  defendant!,  plaintiff  and  Interreners 
appeal.  Affirmed. 


>  ror  dlBMuUng  opinion,  sea  M  Pao.  S07. 

f  I.       Attsnuy  and  CUant,  vol.  I.  Cut.  Dtg,  I IK. 


T.  Z.  Blakeman,  for  appellants.  Thos.  E. 
Curran  and  Tevlin  &  HumphrcTi,  for  re- 
spondents. 

CHIPMAN,  O.  Statement  of  facts.  Plain- 
tiff brought  the  action.  In  the  superior  court 
of  the  city  and  county  of  San  Francisco, 
against  Thos.  Mclnemey,  M.  C.  Hassett,  and 
others,  to  hare  certain  conveyances  set  aside, 
and  the  property  subjected  to  the  payment 
of  a  judgment  In  favor  of  plaintiff  against 
Mclnerney.  Xlcol  and  Goetthiger,  judgment 
creditors  of  Mclnemey.  Intervened,  and 
sought  similar  relief  to  that  asked  in  tbe 
complaint,  and  on  slmllai  gronnds.  Plais- 
tiff  and  Interveners  were  nonsuited  at  the 
trial,  and  now  appeal  from  the  Judgment 
and  from  the  order  denying  motion  t<a  a 
new  trial. 

The  property  was  acquired  ivlor  to  1881 
by  Thomas  Moran  and  Thomas  Uclnerney 
as  copartners,  ^e  partnership  was  dlssotr- 
ed  July  6,  1884,  and  Moran  began  an  action 
tiiat  dajt  in  the  above-named  court,  for  an 
accounting  and  dlvtalon  of  Uie  partnership 
property,  which  action  Is  still  pending.  Judg- 
ment was  Altered,  settilng  tlie  partnership 
accounts,  showing  a  balance  due  Sloran; 
findings  were  mad^  and  both  parties  moved 
for  a  new  trial,  and  these  motions  are  now 
pending;  on  Hclnemey's  motion  In  that  ac- 
tion, defendant  Chnrlei  O.  Fisher  was  ap> 
pointed  receiver  of  the  partnership  propertr, 
January  S,  1895.  PlalntUTs  Judgmot 
agnlbst  Mclnemey  tor  $1,M2  and  costs  was 
docketed  January  25,  1888,  and  became  a 
lieu  on  whatevor  Int^Mt  the  latter  had  In 
the  real  estate  described  In  the  complaldt; 
being  certain  18  described  lots  In  the  dty  and 
county  of  San  Frandseo,  which  Intmst  It 
la  alleged  In  the  complaint  was  an  undivided 
one-half.  In  July,  1894.  plaintiff  herein 
caused  execution  to  Issue  on  his  judgment, 
and  levied  on  the  Interest  of  Mclnera^  In 
said  property,  wblch  was  advertised  to  be 
sold  January  10,  1895;  but  (m  January  4. 
1895,  on  motion  of  Mclnemey,  In  Moran  t. 
Mclnemey,  the  court  made  an  osder  restrain- 
ing the  sheriff  from  sdltng.  Permission  was 
granted  In  the  latter  case  to  sne  the  receiver 
for  the  purposa  of  this  present  action.  One 
CressweU  obtained  judgment  against  Mclner* 
ney  toe  91,208J9  and  costs,  October  7,  1889; 
in  that  action  Hassett  was  attorney  for  Mc- 
lnemey; execution  issued,  and  an  Htmm- 
ber  25,  1891,  the  sheriff  sold  sevraal  pieces 
of  the  proporty,  "some  to  J.  J,  Bndj  and 
some  to  J.  J.  Bauer  for  the  sum  of  $1,569.- 
12,"  and  eerttflcates  of  sale  were  dellToed 
to  the  several  purchasers;  and  February  8» 
1892,  the  sheriff  returned  enentlon  fuUy 
satlsfled.  the  land  sold  "being  portions  of  the 
land  described  in  the  complaint  hveln,'*  but 
the  particular  pieces  are  not  shown.  Kovon- 
ber  23,  1891,  Rauer  had  Judgment  agalnat 
Mclnwney  for  $228  and  eosta,  and  Hassett 
was  Mclnemey's  attorney  therein.  Bxccn- 
tton  Issued,  and  returned  satisfied  March  T*. 
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1892,  by  sale  of  several  parcels  of  the  land 
in  qnestioD,  for  $306.50  to  Rauer,  and  one  par- 
cel to  H.  Kroger  for  $140,  but  wbat  parcels 
these  were  does  not  appear.  The  certificates 
of  purchase  In  Cresswell  v.  Mclneruey  were 
assigned  to  Hassett  prior  to  plaintiff's  judg- 
ment, Tiz..  by  Brady,  May  21, 1802,  for  $1,523.- 
<)<}.  and  by  Rauer  the  same  day  for  $230.25; 
■  and  on  February  19,  1804  Hassett  transferred 
these  certiflcates  to  William  J.  Gleason.  On 
Septemba*  1,  1892,  prior  to  plaintUf's  lien, 
Rauer  assigned  his  Judgment  against  Mc- 
Inemey  to  Hassett,  and  on  February  19,  1894, 
Flassett  transferred  the  Judgment  to  Gleason; 
May  11,  1804,  the  sheriff  made  three  deeds  to 
(Gleason,  conveying  the  lots  described  In  the 
above-mentioned  certificates  {description  of 
lots  not  shown);  on  the  same  day  Gleason 
conveyed  the  lots  thus  deeded  to  him  to  Has- 
itett,  and  the  sheriff's  deed  to  Gleason  and 
<!leason's  to  Hassett  were  recorded,  by  re- 
quest of  Hassett  January  22,  1895;  on  No- 
vember 15,  1804,  Hassett  conveyed  by  deed 
to  defendant  John  Grant  all  the  property 
described  In  the  complaint,  as  a  mortgage 
to  secure  his  note  for  $2,500,  given  to  Mat- 
thew Nunan.  It  does  not  appear  what  be- 
came of  the  parcel  sold  to  Kroger.  It  ap- 
pears that  April  13,  1892,  prior  to  plaintiff's 
lien,  Mclncrney  made  a  trust  deed  to  M. 
Farrell  and  J.  Stutz,  acknowledged  April 
30,  1892,  and  recorded  at  request  of  Farrell 
Jnly  1,  18S3,  conveying  all  the  property  de- 
scribed in  tbe  complaint,  In  trust:  (1)  To 
sell  the  same,  pay  all  charges  and  liens 
against  the  land;  (2)  to  mortgage  the  land 
for  like  purpose;  and  (3)  to  lease  the  land. 
Plaintiff  alleges  In  his  complaint  that  Mclner- 
ney  redeemed  in  due  time  from  the  Cresswelt 
executiou  sale,  and  that  Hassett,  with  Mc- 
Inerney's  consent,  procured  the  holders  of 
the  Bha-lff*8  certificates  to  assign  them  to 
Hassett  to  hold  for  the  use  and  benefit  of 
Mclnemey,  and  with  intent  to  hinder  and  de- 
lay plaintiff  and  other  creditors;  at  which 
time  It  la  alleged  that  Hassett  was  and  now 
Is  Melnerney'B  attorney  In  Moran  v.  Mclner- 
uey, and  also  In  the  Cresswell  and  other  suits 
against  Mclnerney.  It  Is  also  alleged  that 
Hassett,  with  Mclnemey*s  consent,  assigned 
oD  of  said  sheriff's  certificates,  except  a  cer- 
tificate for  parcel  3,  to  Gleason,  without  any 
consideration,  and  that  Hassett  on  February 
20.  1894.  with  the  consent  of  Mclnemey, 
caused  the  sheriff  to  make  a  deed  to  Gleason 
of  the  property  embraced  In  said  certificates, 
and  on  the  same  day  procured  Oleason,  with 
the  cohsent  of  Mclnemey,  to  convey  by  deed 
aU  said  property,  described  In  said  certifi- 
cates, to  himself,  Hassett,  without  consid- 
eration. The  fact  of  Hassett  being  Mclner- 
ney's  attorney  Is  admitted,  but  the  answer 
denied  the  allegations  of  the  complaint  as  to 
the  purpose  of  Hassett  In  obtaining  the  as- 
Mgnments  and  deeds  as  alleged,  and  denied 
that  it  was  for  the  benefit  of  Mclnerney; 
iind  there  Is  no  all^atlon  that-  Hassett  took 
the  assignments  with  Intent  to  hinder  cred- 
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Itors.  There  Is  nothing  to  show  any  redemp- 
tion by  Mclnemey,  the  record  showing  only 
the  assignment  of  the  certificates  to  Hassett 
shortly  before  the  time  for  redemption  ex- 
pired, followed  by  sheriff's  deeds  as  stated 
above;  a  consideration  therefor  as  paid  by 
Hassett  being  named  In  the  assignments. 
I.Ike  allegations  are  made  as  to  the  deed  to 
Grant  It  was  also  alleged  In  the  complaint 
that  Mclnemey  owned  no  real  property,  not 
exempt  other  than  that  described  In  the 
complaint;  that  he  was  insolvent  when  the 
execution  sales  were  made,  and  Is  now  insol- 
vent The  answer  admits  plaintiff's  Judg- 
ment but  denies  that  it  Is  a  lien  on  the  prop- 
erty; denies  that  in  obtaining  the  assign- 
ments of  the  sheriff's  certificates  Hassett 
acted  as  Mclneruey's  attorney,  or  that  he 
has  since  acted  as  his  attorney,  but  that  he 
has  been  acting  as  attorney  in  Moran  v.  Mc- 
lnerney In  his  own  interest;  denies  that  he 
conveyed  to  Grant  otherwise  than  by  way  of 
mortgage  to  secure  the  promissory  note  re- 
ferred to  In  tbe  deed;  denies  specifically  al- 
legations of  fraud  or  intent  to  defraud  cred- 
itors In  any  of  said  transfers. 

The  Judgment  roll  In  Moran  v.  Mclnemey 
was  introduced.  In  addition  to  some  facts 
already  stated,  it  appeared  by  that  Judgment 
roll  that  in  that  action  Moran  filed  a  third 
supplemental  complaint  alleging  that,  sinbe 
the  interlocntory  decree  settling  the  accounts 
of  Moran  and  Mclnemey,  Hassett  acquired, 
and  now  claims,  some  interest  in  the  prop- 
erty; that  he  had  notice  of  the  pendency  of 
the  suit  pi^or  to  his  obtaining  said  interest 
and  asked  that  he  be  made  a  party.  Hassett 
answered,  admitting  that  he  claimed  an  in- 
terest in  the  property;  admitted  notice  of  the 
pendency  of  the  action,  but  denied  that  be 
acquired  the  property  for  the  benefit  of  Mc- 
lnemey; and  alleges  that  he  acquired  It  free 
from  any  'trust  or  claim  of  any  person.  On 
the  motion  in  Moran  v.  Mclnemey  to  restrain 
the  sheriff  from  scaling  und^  execution  in 
Fisher  v.  Mclnemey,  Mclnemey  filed  an  affi- 
davit In  which  be  stated  that  the  attached 
affidavit  of  Hassett  Is  tme  and  correct;  that 
It  la  affiant's  desire  that  the  sheriff.  Fisher, 
Blaheman,  and  Moran  be  enjoined  from  sell- 
ing .the  land  mentioned  In  the  complaint;  that 
"he  has  no  desire  to  obstmct  the  payment  of 
his  creditrrs,  and  that  if  It  shall  appear  up- 
on the  final  settlement  of  said  copartnership 
that  he  has  sufficient  Interest  in  the  funds 
that  may  accrue  therefrom,"  he  is  willing  the 
Judgment  of  plaintiff,  Flshn*,  "shall  be  paid 
out  of  said  fund."  The  affidavit  of  Hassett 
referred  to,  stated  that  he  "has  an  Interest 
as  owner  of  certain  portions  of  tbe  real  estate 
described  In  the  complaint  herein."  "That 
there  Is  a  certain  Indebtedness  due  from  the 
plaintiff  and  the  defendant  Mclnemey,  on  ac- 
count of  the  cupartnershlp  set  forth  In  the 
complaint  to  one  G.  W.  Burnett,  amounting 
to  $3,500,  one  of  the  defendants  herein.  That 
there  is  a  large  amount  of  Judgment  liens 
against  the  said  property  for  street  assess- 
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ments  due  by  sold  copartnership.  That  Ja- 
cob Stutz  and  Michael  Farrell  hare  received  a 
conr^ance  of  all  the  partnership  property, 
from  Tli:ima8  Mclnemey,  in  Ixnst  to  sell  the 
same  to  pay  off  the  indebtedness  due  from 
Mclnerncy  to  his  creditors.  That,  by  reason 
uf  the  refusal  of  piniutlil  to  join  in  any  con- 
Teyance,  the  said  trustees  have  been  unable 
to  sell  any  portion  of  said  property  or  to  dls- 
chai^e  any  obligntion  due  from  Mclnemey  to 
his  creditors."  Some  other  facts,  not  mate- 
rial to  be  stated,  were  set  forth.  There  was 
inti'oduced  in  evidence  a  deed  from  Hassett 
t3  Grant,  November  15,  1894,  In  form  grant. 
hnrgalQ  and  sale,  wblch  embraced  all  the 
itroperty  described  in  the  complaint  in  the 
present  action,  and  contained  a  clause  that 
the  conveyance  was  by  way  of  mortgage  to 
secure  a  promissory  note  for  f2,500  of  even 
date,  made  by  Hassett  to  Matthew  Nunan. 
It  was  admitted  that»  at  the  date  of  sheriff's 
sale  under  execution  hi  Cresswell  v.  Mclner- 
ney,  Mclnem^  was  tiie  owner  of  at  least  an 
undivided  one-half  of  all  the  property  de- 
scribed In  tbe  com^int,  subject  to  Judgment 
liens  and  Incumbrances  appearing  to  have  ex- 
isted at  the  time  stated,  and  subject  to  final 
determination  as  to  his  rights  in  Moran  t. 
Mclnemey.  The  Nlcol  and  Goettlnger  Judg- 
ments were  obtained  In  1895,  and  no  exeou- 
tijDB  ever  issued  on  them.  Other  facts  ap- 
pear bi  the  ophilon. 

Appellants  rest  their  app^  principally  up- 
on the  proposition  that  an  attorney  for  a 
claimant  to  real  estate,  pending  litigation  con- 
cerning the  client's  Interest  in  said  real  estate, 
cannot  acquire  ownership  thereof  pendli^E 
such  litigation,  as  against  the  dlent,  or  as 
against  the  Judgment  creditors  of  said  client; 
and  that  the  creditors  of  the  client  are  enti- 
tled to  make  the  same  objection  to  the  attor- 
ney acquirhig  an  interest  therein  as^the  client 
himself  could  make.  It  Is  further  contended 
that  tbe  evidence  shovred  tiiat  Mclnemey  and 
Hassett  bave,  since  tbe  assignment  of  tbe 
sherUTs  certificates  and  the  making  of  the 
sheriff's  deeds,  admitted  an  Interest  remain- 
ing in  said  property  hi  the  defendant  Mclner- 
ney.  In  support  of  their  principal  proposi- 
tion, appellants  cite  Weeks,  Attorneys  at  Law 
<2d  ISd.)  S  277,  and  cases  In  foot  notes;  1 
Blgelow.  Frauds,  p.  281.  and  cases  dted  In 
note  to  Cunningham  v.  Jones,  37  Eon.  477, 
15  Pac.  672;  1  Am.  St  Rep.  257;  Wicker- 
sham  V.  Crittenden,  03  CaL  29.  28  Pac.  788; 
Cox  T.  Dehnas,  99  Cal.  104,  S3  Pac  83G;  and 
Broder  v.  Conklhi.  121  Cal.  282,  63  Pac.  S99. 
This  court  said  In  Cox  v.  Delmas.  supra,  that 
the  current  of  authorities  does  not  go  quite 
so  far  as  the  proposition  of  appellants.  We 
find  no  case  where  the  extreme  view  con- 
tended for  Is  so  nearly  supported  as  In  Cun- 
ningham V.  Jones,  supra.  Some  expressions 
of  the  court  In  that  case  would  seem  to  go  to 
tbe  full  extent  claimed.  But  even  in  that 
case  it  appears  that  the  interest  purchased  by 
the  attorneys  "was  autagjolstlc  to  tliat  of 
thehr  client."   The  relation  of  attorney  and 


client  existed  at  the  time  the  attoraeys  pur- 
chased a  tax  title  to  the  property,  and  the 
action  was  still  pending  In  which  the  client 
was  contesting  his  right  to  tbe  same  prop- 
erty. The  court  said:  "It  Is  contrary  to  the 
policy  of  the  law,  and  also  contrary  to  tbe 
principles  of  equity,  to  pemolt  an  attorney  at 
law  to  occupy,  at  the  same  time  and  in  the 
same  transaction,  the  antagcmlstlc  and  wholly 
incompatible  position  as  adviser  of  his  client 
concerning  a  pending  litigation  threatening 
the  title  to  his  prop^ty,  and  that  of  tbe  pur- 
chaser of  such  property  In  opposition  to  the 
title  of  hfs  client"  Tbe  facta  do  not  ap|>ear 
with  sufficient  fullness  to  Justify  the  claim 
that  tbe  rule  of  law  now  contended  toe  was 
necessarily  Involved.  If  It  had  appeared  In 
the  case  at  bar  that  Mclnemey  procured  ^s- 
sett  to  purchase  the  sherUTa  certificates  of 
sale  with  Intent  to  defraud  the  creditors  of 
Mclnemey,  and  that  It  was  Hassett's  inten- 
tion to  hold  the  title  for  the  benefit  of  Mc- 
lnemey, we  would  have  a  case  quite  dUferent 
from  the  one  now  here.  There  Is  no  evidence 
ot  any  such  mutual  Intent  or  any  such  In- 
tent on  the  part  of  eitiier  Mdnem^  or  Has- 
sett Plahitiff  alleged  that  Mclnoney  waa 
Insolvent  when  Hassett  purchaaed  the  certtfl- 
cate&  Mclnemey  could  have  redeemed  after 
Hassett  took  the  assignments  as  well  as  be- 
fore if  be  had  the  means.  But  he  bad  not 
the  ability  to  do  so,  and  the  complaint  alleges 
that  it  was  with  his  consent  and  knowledge 
that  Hassett  purchased  the  certificates  of  sale, 
and  he  stated  In  his  affidavit  that  it  was  true, 
as  deposed  by  Hassett,  that  the  latter  "has 
an  Interest  as  owuct  of  certain  portions  of 
the  real  estate  described  In  the  complaint 
herein."  Tb^  la  nothing  In  the  case  to  show 
that  Hassett  purchased  adversely  to  his 
client;  on  tbe  contrary,  plaintiff  alleged,  and 
the  client  affirmed,  that  it  was  with  the 
client's  consent 

But  appellants  contend  that  "the  presump- 
tion is  l^at  the  consideration  recited  fw  the 
original  transfov  ot  the  sberUC's  certificates 
to  Hassett  waa  paid  by  his  client"  and  that 
because  the  assignments  were  made  near  the 
last  day  tor  redemptton,  and  for  a  consMoa- 
tion  coinciding  closely  with  the  amount  necet* 
sary  to  redeem,  "the  presumption  •  *  • 
that  tbe  transaction  amounted  to  redemption 
by  the  client"  In  short  it  must  be  presumed 
that  tbe  client  furnished  the  money  for  tbe 
purpose  of  redeeming  the  property,  llere 
being  no  evidence,  aside  from  the  mere  re- 
lation of  attorney  and  client  that  there  was 
fraud  in  the  transaction,  appellants  find  them- 
Belves  compelled  to  fall  back  on  these  prc- 
Bumptious.  "A  presumption  is  a  deduction 
which  the  law  expressly  directs  to  be  made 
from  particular  facts."  Code  Olr.  Proc  S 
1950.  And,  as  we  have  seen,  the  fact  from 
wblch  appellants  make  their  deductions  Is  tbe 
fiduciary  relation  tKtween  the  assignee  of  tbe 
certificates  and  the  Judgmoit  debtor.*  We  do 
not  tblnli  the  relation  of  attorn^  and  clleot 
alone  Justifies  the  presumptions  or  deductions 
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relied  on.  Tliere  was  nothing  unlawful  In 
the  purchase  by  Hussett  made  In  good  faith, 
and  with  consent  of  his  client,  and  we  do 
not  Bee  how  It  could  be  presumed  to  be  in 
effect  a  redemption  by  the  client;  nor  can  we 
see  how  any  presumption  would  arise  that 
the  client  furnished  the  money  to  redeem, 
and  with  Intent  to  defraud  a-edltMS.  The 
transaction  being  lawful,  It  seems  to  us  that 
the  iiresumptlon  would  rather  be  that  the 
transaction  was  fair  and  regular  as  between 
attorney  and  client.  Code  av.  Proc.  S  1»63, 
subd.  10.  Viewing  the  case  from  the  stand- 
{K)lnt  of  the  attorney's  power  to  bind  hla 
elicit  by  reason  of  bis  rclatlcm,  It  has  been 
held,  and  we  think  correctly,  that  he  has 
uo  authority  to  buy  for  his  client  property 
sold  under  execution,  nor  Is  It  Qie  duty  of  an 
attorney  to  do  so,  and  certainly  In  the  pres- 
ent case  Hassett  owed  no  duty  to  bis  clients' 
creditors  simply  because  he  was  Mcloemey's 
attorney.  Beardaley's  EJx'rs  v.  Hoot,  11  Johns. 
409  and  notes;  Savery  v.  Sypher,  6  Wall.  167, 
18  L.  Kd.  822;  Maynard's  Case,  1  Walfc.  472; 
Waahlngton  v.  Johnson,  7  Humph.  468.  Nei- 
ther was  Mclnemey  called  upon  to  redeem 
even  if  he  bad  other  assets  with  which  to  do 
so;  It  was  optional  with  him  whether  he  re- 
deemed from  the  execution  purchasers  or 
their  assignees. 

It  was  essential  that  the  complaint  should 
allege  either  that  the  debtor  was  the  pur- 
chaser, or  that  Hasset  purchased  for  his 
bttieSt,  or  facts  should  be  alleged  showing  a 
fraudulent  purchase  as  to  creditors.  There  Is 
no  evidence  that  Mclnemey,  the  debtor,  was 
the  purchaser,  nor  Is  there  any  evidence  that 
Hassett  purchased  for  him  except  such  in- 
ference as  may  be  drawn  from  the  relation  of 
client  and  attorney.    If  there  were  facts 

.  which  would  make  the  purchase  fraudulent 
as  to  creditors,  they  should  be  alleged  and 
proved.  Mr.  Bump  says  there  Is  a  clear  dis- 
tinction between  a  fraud  upon  the  debtor  and 
a  traud  upon  creditors.  In  the  one  case  he  Is 
the  victim,  and  In  the  other  he  Is  either  In 
fact  or  In  law  the  perpetrator,  In  which  lat- 
ter case  the  creditors  seeking  to  avoid  a  sale 
do  not  represent  the  debtOT,  but  exercise 
rights  paramount  to  his.  "In  the  formn 
case,"  says  the  author,  "the  remedy  belongs 
to  the  debtor  alone,  and  they  [the  creditors] 

-  cannot  interf«-e  when  they  are  not  In  con- 
templation of  the  author  of  the  wrong,  and 
are  only  affected  consequentially."  Bump, 
Fraud.  Conv.  §  20.  The  claim  that  Hassett 
purchased  with  Intent  to  defraud  or  hinder 
Mclnemey's  creditors  flnds  no  support  what- 
ever in  the  evidence  unleM  It  may  be  In- 
ferred from  the  single  fact  that  Hassett  was 
Mclnemey's  attorney  at  the  time;  and  this 
we  think  wholly  Insufficient  to  put  defend- 
ants upon  their  proofs. 

^8  to  defendant  Grant,  there  Is  a  total  fail- 
ure of  proof.  It  Is  alleged  that  Hassett  con- 
veyed to  him  without  consid^tlon,  and  that 
Grant  took  with  notice  of  all  the  facts  al- 
leged In  the  complaint  Xh^e  Is  no  evidence 
IBP.-40 


that  Grant  took  with  notice,  and  there  is  evi- 
dence that  the  deed  to  him  was  as  a  mort- 
gage to  secure  a  debt  of  f2,500.'  It  is  claimed 
that  both  Hassett  and  Mclnemey  admitted 
that  the  latter  had  an  interest  In  the  prop- 
erty subsequent  to  the  assignments.  We  do 
not  tbink  the  evidence  so  shows.  The  affida- 
vits of  Mclnerney  and  Hassett  relied  on  by  ap- 
pellants as  so  showing  do  not  bear  them  out. 
There  Is  some  oral  evidence,  not  very  definite, 
as  to  the  value  of  various  parcels,  but  this 
evidence  is  all  given  on  the  assumption  of 
clear  title  free  from  Incumbrances,  and  that 
unless  free  the  property  could  not  be  sold 
at  all.  In  view  of  the  pending  litigation  af- 
fecting the  property,  and  Mclnemey's  Inter- 
est therein.  It  cannot  be  said  that  the  price 
paid  was  Inadequate,  oif  that  there  was  gross 
disparity  between  the  amount  necessary  to  re- 
deem and  the  value  of  the  property. 
The  Judgment  and  order  should  be  affirmed. 

We  coDcnr:    COOPER  C;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  f(U%golng  opinion,  the  Judgment  and  or- 
der  are  affirmed. 


(6  Cal.  Unrep.  968> 
MORBHOUSB  t.  MOREHOUSE.     (S.  F. 
2,870.) 

(Supreme  Court  of  California.    July  15,  1902.) 

LIMITATIONS-STATUTES— ORAL  AOREEMENT— 
NBW  TRIAL. 

1.  Coae  Civ.  Free.  §  3G0,  relative  to  limita- 
tions, provides  that  no  acknowledgment  is  suffi- 
cient evidence  of  a  new  contract  by  which  to 
take  a  case  out  of  tlie  statute  uuleSH  the  same 
is  in  writing.  Civ.  Code,  §  1097,  enacts,  "A 
contract  not  in  writing  may  be  altered  in  any 
respect  by  consent  of  the  parties,  in  writing, 
without  a  new  considerRtion.  and  is  extinguisn- 
ed  thereby  to  the  extent  of  a  new  alteration." 
One  orally  agreed  to  give  another  a  certain 
som  in  consideration  of  his  movi&g  off  certain 
land,  and  thereafter  the  promisor  stated  to  the 
promisee  that  he  would  pay  the  money  as  soon 
aa  convenient  or  as  soon  as  he  could  get  the 
money  from  a  certain  source,  to  wbwh  the 
promised  acquiesced,  and  there  was  nothing  to 
indicate  that  the  promisee  was  pressiog  pay- 
ment- Beld,  that  the  agreement  as  to  pay- 
ment from  a  certain  source  was  not  a  mere  for- 
bearance, and  therefore  not  within  section  360, 
but  was  either  a  new  or  continuing  contract 
within  section  3tt0,  or  a  material  alteration 
within  section  1G97;  and  being  oral  did  not 
prevent  limitations  from  ranoing  against  the 
promisee  from  the  time  of  his  removal. 

2.  The  trial  court  has  a  right  to  reconsider 
the  evidence  before  it,  and  to  grant  the  new 
trial  for  the  reason  that  the  findings  as  to  lim- 
itations rested  only  on  certain  evidence,  where- 
as there  was  other  material  evidence  which 
showed  the  findings  to  be  without  foundation. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco,  Edward 
A.  Belcher,  Judge. 

Suit  by  J.  W.  Iforebouse  against  Clara 
Morehouse  aB  administratrix  of  the  estate  of 
Le  Grand  Morehouse,  deceased.    From  an 
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order  granting  a  new  trial,  plaintiff  appeals. 
AfHrmed. 

Gels  &  Albery  and  Mastlck,  Van  Fleet  & 
Mflstlck.  and  W.  B.  Treadwell,  for  appetlaut. 
Uodgent,  Palersi>n  &  Slack,  for  respondent. 

PER  CUKIAM.  Defeudaufe  intestate,  Le 
Grand  Morehouse,  died  October  22,  1898.  and 
defendant  was  duly  appointed  admluistru- 
ti-lx  of  bis  estate.  It  Is  alleged  In  tbe  com- 
plaint that  during  his  lifetime  (date  not  giv- 
en) Le  Grand  entered  Into  an  agreement  with 
plaintiff  as  set  forth  In  plaintiff's  claim  pre- 
sented to  defendant  as  administrati-lx,  of 
which  the  fftliowing  is  a  copy;  "Estate  of 
Le  Grand  Morebuuse,  deceased,  to  J.  W. 
Morehouse,  Dr.  IS'JO.  For  the  sum  of  Ave 
thousand  dollars  ($5j000)  due  claimant,  J. 
W.  Morehouse,  from  said  estate,  In  accord- 
ance with  an  agreement  made  and  entered 
Into  during  the  lifetime  of  said  Le  Grand 
Morehouse  between  said  Le  Grand  More- 
bouse,  deceased,  and  claimant,  J.  W.  More- 
house, whereby  said  Le  Grand  Morehouse, 
deceased,  agreed  to  pay  to  said  J.  W.  More- 
bouse,  claimant,  tbe  said  sum  of  five  thou- 
sand dollars  If  tbe  said  J.  W.  Morehouse 
would  move  off  of  and  deliver  to  said  Le 
Grand  Morehouse,  deceased,  tbe  farm  or 
ranch  known  as  the  'Wrag  Canyon  Ranch' 
in  Napa  county,  Cala.,  said  claimant  at  said 
time  residing  on  and  farming  said  ranch, 
and  did  under  and  In  pursuance  to  said  agree-' 
ment  move  from,  and  deliver  to  said  Le 
Grand  Morehnuse,  said  ranch,  and  tbe  said 
sum  has  not  been  paid."  Tbe  claim  was 
duly  verified  September  11,  1899,  and  was 
thereafter  presented  to  the  defendant  ^s  ad- 
ministratrix, and  was  by  her  rejected  Oc- 
tober 10.  1899.  The  complaint  alleges  an 
agreement  substantially  as  set  forth  In  said 
claim,  and  avers  nonpayment,  and  prays 
Judgment  for  $5,000.  The  answer  Is  a  spe- 
cific denial  of  the  averments  of  the  com- 
plalDt;  pleads  subdlTision  1,  section  339. 
Code  Civ.  Proc,  In  bar,  and  also  pleads  want 
of  consideration. 

The  trial  court  found  the  allegations  of  the 
complaint  to  be  true;  that  plaintiff  was.  at 
tbe  time  of  making  the  agreement,  lawfully 
in  tlie  possession  of  the  ranch  mentioned  in 
tbe  complaint,  and  lawfully  entitled  to  such 
possession,  and  "that  ttie  said  agreement  was 
made  in  consideration  that  plaintiff  should 
move  off  and  deliver  to  said  Le  Grand  More- 
bouse  the  farm  or  ranch;  and  said  agree- 
ment was  made  uiion  and  for  a  valuable 
consideration";  that  the  cause  of  action  Is 
not  barred.  Judgment  was  accordingly  en- 
tered. A  motion  for  a  new  trial  was  made, 
and  the  statement  of  the  case  settled  and 
allowed  by  Judge  Belcher,  who  tried  the 
case.  Tbe  motion  was  not  heard,  however, 
until  after  be  retired  from  cflice.  and  upon 
hearing  before  Judge  Sloss  the  motion  was 
granted.  The  order  states  that  it  was  grant- 
ed "solely  upon  the  grounds  of  errors  in  law 
occurring  at  the  trial  and  excepted  to  by 
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tbe  defendant,  and  upon  the  further  ground 
tb.-it  the  evidence  is  Insufficient  to  Justify  the 
finding  that  tbe  plaintiffs  cause  of  action  fs 
not  barred  by  tbe  provisions  of  section  339. 
Code  Civ.  Proc,  or  by  the  provisions  of  any 
other  statutes  or  law.  Inasmuch  as  such  find- 
ings are  based  wholly  upon  evidence  of  a 
contract  to  pay  when  Le  Grand  Morehouse 
should  receive  five  thousand  dollars  from  An- 
drew Barron  and  from  the  Wrag  Canyon 
ranch,  and  such  contract,  not  having  t)een 
pleaded,  could  not  be  effectual  to  take  tbe 
case  out  of  tbe  operation  of  tbe  statute  of 
limltatious."  George  Morehouse,  brother  of 
deceased  and  father  of  plaintiff,  testified  that 
deceased  told  blm,  In  1887,  that  he  would 
purchase  what  was  known  as  tbe  "Wrag 
Canyon  Ranch,"  in  Napa  county,  for  his,  wit- 
ness', son;  that  he  would  deed  it  to  bim 
when  he  paid  for  it;  that  the  son  would 
have  ajl  the  t^e  be  wanted  to  pay  for  it— 
20  years  or  more  if  it  was  necessary;  tbat 
be  should  keep  it  in  repair  and  pay  tbe  taxes; 
tbat  deceased  did  purchase  tbe  ranch,  and 
afterwards  plaintiff  moved  onto  It;  this  took 
place  "in  fall  of  the  year  1887."  This  con- 
versation, it  Is  testified,  tbe  witness  had  with 
deceased  at  the  time  of  the  purchase,  and  be 
communicated  it  to  plaintiff,  and  be  said 
"he  would  take  It  [tbe  rancbj  and  move  onto 
it.  and  be  did  so."  So  far  as  appears,  de- 
ceased had  no  communication  with  plaintiff 
concerning  tbe  transaction,  although  he  was 
on  tbe  place  with  the  parties  at  tbe  time  of 
tbe  purchase.  There  is  no  evidence  that 
plaintiff  paid  any  taxes  levied  on  the  ranch. 
Witness  testified  tbat  pialntia  "remained  OQ 
tbat  place  from  1887  unUl  the  fall  of  1892," 
and  witness  testified  that  be  repaired  or  re- 
built fences,  repaired  the  barn,  "fixed  up  tbe 
bouse,"  and  made  improvements  which  wit- 
ness estimated  of  the  value  of  $1,000.  Plain- 
tiff left  the  place  in  1892,  and  the  witness 
testified  that  shortly  before  he  bad  a  conver- 
sation at  tbe  place  with  deceased  on  tbe  sub- 
ject of  plaintiCTs  leaving,  and  was  told  that 
"be  had  sold  the  place  to  Andrew  Barroo, 
and  be  wanted  Judson  [plaintiff]  to  get  off": 
"be  said  be  had  sold  It  for  $40,000,  and  be 
wanted  to  get  Judson  off;  •  ♦  •  be  said 
be  would  pay  bim  $5,000  to  move  off  directly, 
or  Immediately,  or  as  soon  as  convenient" 
This  conversation  was  with  witness  alone, 
and  be  communicated  it  to  plaintiff,  who  was 
there  on  tbe  place  but  took  no  part  in  the  coO' 
versation.  and  he  said  "  'All  right,*  w  some- 
thing to  that  effect,"  and  thereupon  witness 
so  informed  deceased.  Plaintiff  moved  off 
In  the  course  of  a  week  or  10  days.  Barron 
moved  to  tbe  place  In  October,  1892,  aa  be 
(Barron)  testified,  but  under  lease  for  two 
yeai-B,  and  there  is  no  evidence  tbat  be  par- 
chased  or  contemplated  purchasing  the  randL 
Witness  George  Morehouse  further  testified 
tbat  several  weeks  after  plaintiff  moved  away 
from  the  ranch  deceased  "said  Judson  bad 
moved  off,  and  he  could  not  put  bis  hand 
right  down  In  his  pocket  and  take  out  $3,000 
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at  that  time  to  pay  him,  but  he  wonld  pay 
It  as  sooD  as  conTeiiient,  or  sooner;  as  soon 
as  he  could  get  It  out  of  the  ranch  or  from 
Mr.  Barron  he  would  pay  it  to  him."  He 
testified  that  this  was  communicated  to  plalo- 
tiff  by  witness,  and  be  said  "that  was  ail 
right,"  and  he  also  communicated  to  deceased 
this  answer  not  long  after.  The  matter 
seems  to  have  stood  in  this  position,  so  far 
as  appears,  from  1892  until  In  June,  1888; 
there  Is  no  evidence  of  any  claim  made  mean- 
while for  this  $3,000,  or  that  any  of  the  par- 
ties mentioned  the  matter  one  way  or  an- 
other. In  June,  1898,  the  two  brothers,  wit- 
ness and  deceased,  met  In  Glenn  county  on 
the  Clark  Valley  ranch.  Witness  testified 
that  at  some  time  during  the  day  deceased 
said:  "'I  have  been  keeping  an  account  of 
the  ranch  question,'  and  Judson's  money  was 
due  or  about  due—was  due  or  about  due— 
and  he  said,  'George,  if  you  will  go  with  me 
te-morrow  morning  to  Stockton,  I  will  collect 
the  money,  and  I  will  pay  it'  When  he  said  he 
Itad  been  keeping  an  account  of  the  raucb,  the 
Wrag  Canyon  ranch  is  what  he  referred  to." 
Witness  did  not  go  with  deceased,  .and  not 
long  after  deceased  was  taken  sick.  "He 
was  up  a  good  deal  out  and  around,  walking 
here  and  there,  Iw  the  city  and  over  to  Ala- 
meda, backwards  and  forwards.  I  was  with 
him  all  the  time."  Nothing  further  seems  to 
have  been  said  about  the  .$5,000,  and  deceased 
died  In  October,  1808.  On  re-exam  I  nation, 
he  testified  that  plaintiff  was  present  on  the 
ranch,  on  the  day  of  its  purchase  by  deceas- 
ed. In  1887,  and  beard  deceased  tell  witness 
the  terms  on  which  plaintiff  "could  have  the 
place."  The  only  other  witness  to  these 
transactions  In  any  way  corroborative  of  the 
foregotog  was  the  wife  of  witness  More- 
house; and  she  testified  only  as  to  one  Inci- 
dent, namely,  that  she  was  at  the  bouse  on 
the  Wrag  Canyon  ranch,  and  beard  some 
of  a  conversation  between  deceased  and  her 
husband  concerning  her  son's  leaving  the 
place.  She  testified  that  the  conversation 
began  In  the  dining  room,  where  "they  talked 
[referring  to  deceased  and  her  husband] 
about  paying  $5,000  to  Judson  Morehouse." 
She  testified:  "While  they  were  talking  there 
— they  were  there  some  time — I  went  ont,  and 
beard  Le  Grand  Morehouse  say,  'I  will  pay 
Judson  the  $3,000  if  be  will  vacate  the  place 
and  give  me  possession.'  I  did  not  hear  any 
other  part  of  the  conversation;  I  was  only 
there  for  a  moment."  Witness  Turner,  neph- 
ew of  deceased,  testified  tbat  he  knew  the 
ranch  at  the  time  his  uncle  purchased  it, 
and  be  described  the  modest  improvements  on 
it;  he  testified  tbat  there  were  "about  200 
acres  of  level  or  farming  land  on  the  place. 
The  rest  of  the  ranch  consists  of  sage  brush 
and  mountains  and  rocks";  he  was  familiar 
-with  the  ranch  up  to  the  time  plaintiff  left 
In  1892,  and  he  testified  that  the  place  "was 
stocked  some,  at  the  time  Judson  took  pos- 
session of  It  In  1887.  with  horses  and  cattle. 
There  were  farming  implements  there;  the 


place  was  just  as  Clayton  left  It  There 
were  2,200  acres  In  this  place  approximately." 
He  describes  the  Improvements  made  by 
plaintiff  as  slight.  F.  L.  Morehouse,  son  of 
deceased,  testified  that  he  knew  the  ranch 
from  the  time  of  its  purchase  fr.:m  Clayton 
by  his  father,  and  observed  the  condition  of 
the  improvements,  and  was  on  and  off  the 
place  while  plaintiff  occupied  it.  He  testified 
that  plaintiff  made  no  Improvements  to  his 
knowledge,  and  that  he  would  have  seen  them 
if  made,  "except  there  might  have  been 
minor  improvements."  Witness  Turner  tes- 
tified that  be  took  his  uncle,  deceased,  and 
Mr.  Barron  to  the  ranch  In  1802,  at- the  time 
spoken  of  by  witness  George  Morehouse, 
brother  of  deceased ;  "that  there  was  trouble 
either  between  by  uncle  Le  Grand  and  Jud- 
son or  between  my  uncle  Le  Grand  and  my 
uncle  George";  and  Barron  testified:  "They 
[referring  to  deceased,  George,  and  Judson] 
had  a  conversation  together  at  that  time 
which  I  didn't  hear.  There  was  kind  of 
hot  words  spoke  betwixt  them,  and  I  step- 
ped to  one  side.  After  that  heated  conversa- 
tion occuiTed,  Le  Grand  Morehouse  and  my- 
self left  the  place,  and  walked  up  the  lane 
quite  a  ways."  He  testified  that  he  rented 
the  property,  and  that  his  "tenancy  began 
about  the  1st  of  October,  1892."  The  fore- 
going appears  from  the  testimony  In  chief 
of  the  witnesses,  which  wag  all  the  evidence 
except  that  It  was  more  or  less  shaken  or 
strengthened  by  cross-examination.  Plaintiff 
was  not  called  as  a  witness  to  any  of  the 
facts  In  the  case,  and  whether  or  not  deceas- 
ed paid  the  debt  In  his  lifetime  does  not  ap- 
pear otherwise  than  In  the  verification  to 
the  claim  presented  to  the  administratrix. 

According  to  .the  testimony  of  George  More- 
house as  to  the  terms  on  which  bis  son  gave 
up  the  place,  there  was  no  condition  attached 
to  the  promise  to  pay  plaintiff  $5,000.  The 
amount  became  due  upon  plaintiff's  leaving 
the  ranch,  w^hlch  he  did  prior  to  October  1, 
18U2.  Some  weeks  later,  deceased  told  bis 
brother,  according  to  the  latter's  testimony, 
that  he  would  pay  the  money  "as  soon  as 
convenient,  or  sooner;  as  soon  as  he  could 
get  It  out  of  the  ranch,  or  from  Mr.  Barron." 

This  evidence  was  objected  to,  and  the  rul- 
ing of  the  court  In  admitting  it  is  assigned  as 
an  error  of  law,— one  of  the  grounds  which 
the  motion  was  granted.  Plaintiff  contends 
that  this  was  not  a  new  contract,  nor  a  modi- 
fication of  the  former  contract,  but  was  mere- 
ly an  extension  of  time  for  the  payment  of 
the  money  due  on  the  former  conti'act,  and  is 
not  within  section  560,  Code  Civ,  Proc,  and 
need  not  be  pleaded.  It  Is  further  claimed 
that  tlie  legal  effect  was  that  the  debtor  re- 
quested forbearance  from  the  creditor,  and 
the  creditor  agreed  and  did  forbear,  and  this 
takes  the  case  out  of  the  statute.  Citing 
Irust  Co.  V.  Cochran,  130  Cal.  245,  G2  Pac. 
460,  GOO.  There  was  no  evidence  of  any 
such  request  or  of  any  forbearance.  The 
court  might  In  granting  the  motion,  either 
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hare  refused  to  accept  tbie  uncorroborated 
testimony,  or  it  might  liave  interpreted  it 
to  menn  no  more  than  that  deceased  was  not 
at  tlie  momcTit  prepared  to  pay,  but  did  not 
dispute  the  right  ot  plaintifE  to  immediate 
payment.  There  Is  nothing  in  tbe  record  to 
show  tliat  plaintiff  was  pressing  payment,  or 
had  demanded  it  after  he  left  the  ranch,  or 
that  deceased  deshred  to  change  the  terms 
of  the  original  agreement.  It  does  not  ap* 
pear  bow  be  came  to  make  the  statement  tes- 
tlfled  to  by  bis  brother  George.  It  seems  to 
have  been  voluntarily  suggested  by  deceased, 
and  with  no  apparent  motive,  and  for  no  ap- 
parent consideration,  except  that  "he  could 
not  put  his  hand  right  down  In  his  pocket 
ami  take  out  $5,000  at  that  tin^e."  The  mat- 
ter rested  In  this  condition  for  nearly  six 
years,  darii^  which  time  plaintiff  seems  not 
to  hare  asked  fw  payment,  and  bis  fath^, 
wbo  bad  been  so  prominent  in  tbe  transac-^ 
tlon,  aald  nothing  about  It  When,  In  1896, 
deceased  again  brongbt  the  matter  ap,  not  to 
plaintiff,  but  to  George,  it  was  to  suggest 
readiness  to  pay;  and  although  George  was 
with  his  brother  all  of  the  time,  from  June 
untU  October,  during  the  latter's  Illness,  he 
did  not  mention  the  payment,  nor  offer  to  re- 
ceire  the  money  which  bis  brother  said  be 
was  ready  to  pay;  and  his  brother  seems  not 
to  have  alluded  to  It  again;  and  It  was  not 
until  after  bis  death  that  plaintiff  took  any 
steps  to  enforce  payment  The  change  made 
in  the  contract  as  teatlfled  to  by  George  More- 
bouse,  we  think,  was  a  materiel  alteration; 
and  section  1G97  of  the  Civil  Code  provides 
that  "a  contract  not  in  writing  may  be  alter- 
ed in  any  respect  by  consent  of  the  tiartles, 
in  writing,  without  a  new  consideration,  and 
ia  extinguished  thereby  to  the  extent  of  tbe 
new  alteration."  In  Thompson  v.  Orena, 
Cal.  20,  06  Pac.  24,  the  claim  against  an  es- 
tate was  for  servlcea  as  an  attorney  in  tbe 
year  18S7,  and  the  evidence  was  that  it  was 
orally  agreed  by  decedent  that  she  would  pay 
the  attorney  when  she  sold  the  property  de- 
scribed m  the  complaint.  Z^e  court  said  that 
plaintiff  was  entitled  to  payment  as  soon  as 
the  service  was  performed,  and  the  statute 
would  begin  to  run  accordingly;  "and  the 
cause  of  action  couiu  not  thereafter  be  taken 
oat  of  the  operation  of  the  statute  by  any 
oral  agreement  or  promise."  Citing  Civ.  Code, 
i  1007.  If  the  subsequent  agreement  of  de- 
ceased was  a  new  or  continuing  contract  It 
was  within  section  360,  Code  Civ.  Proc.,  and 
should  hare  been  In  writing;  and  if  it  was 
an  alteration  It  fell  within  section  1697,  Civ. 
Code.  It  was  one  or  tbe  other,  and  in  either 
case  the  evidence  of  an  oral  contract  was  In- 
admissible, and  did  not  take  tbe  case  out  of 
the  statute  of  limitations. 

In  granting  the  new  trial,  the  court  made 
the  order  upon  the  grounds  of  errors  in  law 
occurring  at  the  trial,  and  also  on  tbe  ground 
that  the  evidence  is  losufflclcut  to  justify  the 
findings  that  the  action  is  not  barred  by  any 
statute,  because,  as  the  couit  aald,  the  find- 


ings were  based  only  upon  evidence  of  a  con- 
tract to  pay  when  Le  Grand  Morehouse 
should  receive  |5,000  from  tbe  Wrag  ranch 
or  from  Andrew  Barrca,  whereas,  as  the 
court  must  have  found,  there  was  evidence 
of  another  contract,  tmdlsputably  barred, 
which  remained  unchanged  by  any  act  of  Le 
Grand  In  such  manner  as  would  take  it  out 
of  the  statute.  It  Is  true,  the  court  added 
the  finrtber  reason  that  this  second  or  modi- 
fied agreement  was  not  pleaded,  and  therefore 
could  not  be  resorted  to  as  taking  tbe  case 
out  of  the  statute.  Whether  this  latto*  rea* 
son  is  well  taken  or  not  is  a  question  much 
argued.  We  do  not  think  It  need  be  deter- 
mined. The  trial  court  had  a  right  to  recon- 
sider the  evidence  before  It,  and  to  grant 
tbe  new  trial  for  the  reason  that,  In  its  opin- 
ion, the  findings  as  to  tbe  statute  of  limita- 
tions  rested  only  on  certain  evidence,  where- 
as there  was  other  and  different  material  evi- 
dence which  showed  the  findings  to  be  with- 
out foundation.  We  think  the  objections 
made  to  the  admission  of  evidence  were  suffi- 
cient to  entitle  the  errors  to  be  reviewed,  and 
we  also,  think  tbe  specification  of  insufficiency 
of  the  evidrace  to  Justify  the  decision  waa 
sufficient. 

The  appeal  Is  tiom  the  order  granttog  a 
new  trial,  and  the  order  Is  affirmed. 


(2>  Wash,  nz) 
PENNSYLVANIA  MIN.  &  IMP.  CO.  T. 
EVERETT  &  H.  a  BY.  00. 

(Supreme  Court  of  WasUivton.    Joly  14, 
1002.) 

FUBUO  LANDS— RAILROAD  QRANT8— RIOHT  OF 

WAY— LOCATION. 

1.  Under  IS  Stat.  482,  {  1,  granting  a  right 
of  way  through  public  lands  to  any  railroad 
which  shall  have  filed  a  copy  of  its  articles  of 
iucorporation  and  due  proofs  of  its  oreaniza- 
tlon;  and  section  4,  providing  that  such  rail- 
road shall,  within  12  months  after  the  location 
ot  any  section  of  20  miles  of  its  road,  file  a 
profile  thereof,— where  a  railroad  had  filed  Hs 
articles  of  incorporation  and  proofs  of  Its  or- 
ganization as  reouired,  its  right  of  way  became 
definitely  located  by  the  censtruction  of  the 
road,  and  its  title  thereto  was  good  as  against 
a  miulBg  claim  subsequently  located,  tnon^ 
the  profile  map  had  not  be«i  acc^ted  becauM 
the  land  was  nnsurreyed. 

Appeal  from  superior  conrt^  Snohomish 
coimty;  John  C.  Denney,  Judge. 

Injunction  by  the  Pennsylranla  Mining  & 
Improvement  Company  against  the  BJverett 
&  Monte  Grlsto  Ballway  Company  to  »■ 
strain  the  use  <tf  a  right  of  way.  From  a 
decree  for  defendant  plaintiff  appeals.  Af- 
firmed. 

W.  M.  Blckford  and  Whitney  &  Headlee, 
for  appellant.  Francis  H.  Kmrnell,  tor  re- 
spondent. 

REAVIS,  C.  J,  Plaintiff,  a  mining  cor- 
poration, alleged  it  was  the  owner  in  fee  of 
certain  mining  claims  in  Snohomish  connty. 
containing  valuable  mineral  d«]MMlts;  that 
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the  deffudaut,  a  railroad  corporation,  had, 
without  any  right,  license,  or  color  of  title, 
located  a  line  of  railroad  across  certain  of 
the  claims;  and  that,  unless  restrained,  de< 
fendaut  would  construct  lt9  road  in  snch  a 
manner  as  to  destroy  the  value  of  the  claims. 
PialntiCf  prays  for  a  perpetual  Injunction 
■against  the  use  of  the  right  of  way  so  located 
by  defendant.  The  answer  denies  that  de- 
fendant has  fiufflclent  knowledge  to  form  a 
belief  as  to  the  allegations  of  ownership  in 
the  complaint,  but  alleges.  If  pialntifT  has 
^ny  interest  or  estate  In  said  mining  claims, 
such  interest  is  subject  and  Inferior  to  the 
rights  of  defendant.  For  affirmative  defense 
the  answer  alleges  that  defendant  In  the  year 
1892  began  the  construction  of  its  Une  of 
railroad,  and  describes  the  course  of  the  line; 
that  a  large  part  of  Its  right  of  way  ran 
throagb  public  lands  of  the  United  States, 
.and  that,  desiring  to  obtain  the  benefit,  of 
the  grant  by  congress  of  March  3,  1876  (18 
Stat.  482),  It  filed  with  the  secretary  of  the 
interior  a  copy  of  its  articles  of  tncorporatlon, 
together  with  proofs  of  the  organization  of 
the  railroad  company  thereunder,  and  also  a 
plat  of  its  right  of  way,  so  far  as  the  same 
was  located,  through  the  surv^ed  public 
lands,  which  was  accepted,  and  also  filed  In 
the  Uulted  States  land  office  at  Seattle  a 
profile  of  its  location  through  the  unsurveyed 
public  lands,  but  that,  under  direction  of  the 
commissioner  of  the  general  land  office,  this 
profile  was  not  accepted,  upon  the  ground 
that  it  could  not  be  accepted  until  the  lands 
were  surveyed,  and  that  all  said  placer  claims 
are  situate  upon  unsurveyed  public  lands; 
that  In  the  year  1892,  and  prior  to  any  loca- 
tion of  the  placer  claims,  the  defendant,  pur- 
suant to  the  rights  claimed  under  said  act 
of  congress,  went  upon  the  said  claims,  and 
cleared  Its  right  of  way  and  constructed  Its 
line  of  railroad  thereon,  and  lias  ever  since 
been  in  the  operation  of  said  railroad  upon 
said  right  of  way,  and  that  whatever  rights 
plaintiff  may  claim  are  subject  and  Inferior 
to  defendant's  right  of  way;  and  that  tor 
more  than  seven  years  last  past  defendant 
has  been  ta  open,  undisputed,  and  adverse 
possession  of  Its  sold  right  of  way,  and  op- 
erating its  railroad  thereon,  by  reason  where- 
of defendant  is  now  the  owner  thereof. 
PlaintHT  demurred  generally  to  the  affirma- 
tive defenses  of  the  answei*,  which  demurrer 
was  overruled,  and  exception  taken  thereto. 
No  statement  of  facts  or  bill  of  exceptions  ap- 
pears in  the  record.  A  trial  was  had,  and 
findings  of  fact  and  conclusions  of  law  made 
by  the  court,  which  appear  in  the  record. 
The  decree  established  the  right  of  way  in 
defendant. 

The  only  mor  available  to  plaintiff  here 
Is  the  assignment  upon  the  overruling  of  the 
demurrer  to  the  affirmative  defenses.  The 
qnestlon  for  consideration  Is  the  right  of  the 
d^endant  to  the  right  of  way  under  the  act 
of  congress  set  up  in  the  answer.  The  perti- 
nent portions  of  the  statute  are  as  follows: 


"Section  1.  That  the  right  of  way  through 
the  public  lands  of  the  United  States  Is  here- 
by granted  to  any  railroad  company— which 
shall  have  filed  with  the  secretary  of  the  in- 
terior a  copy  of  Its  articles  of  Incorporation 
and  due  proofs  of  Its  organization  under  the 
same  to  the  extent  of  one  hundred  feet  on 
each  side  of  the  central  line  of  said  road. 
«   «  ♦" 

"Sec.  4.  That  any  railroad  company  de- 
siring to  secure  the  benefits  of  this  act  shall 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  Its  road, — 
file  with  the  register  of  the  land  office  for 
the  district  where  snch  land  is  located  a 
profile  of  Its  road;  and  upon  approval  there- 
of by  the  secretary  of  the  interior  the  same 
shall  be  noted  upon  the  plats  of  said  <^ce; 
and  thereafter  all  such  lands  over  which 
such  right  of  way  shall  pass  shall  be  dis- 
posed of  subject  to  snch  right  of  war. 
•  • 

It  will  be  observed  the  answer  alleges  that 
the  profile  showing  the  right  of  way  through 
the  surveyed  public  lands  through  which 
the  road  runs  was  filed  and  accepted,  and 
that  a  similar  profile  through  the  unsurveyed 
lands  was  tendered,  but  the  commissioner 
ruled  that  such  profile  could  not  be  accepted 
nntll  the  lands  were  surveyed;  and  the  an- 
swer also  states  that  all  the  mlnUig  claims 
were  and  are  now  situated  upon  unsurveyed 
lands.  We  think  the  afflrmative  defenses 
were  sufficient  against  the  demurrer.  The 
federal  stat^ite  seems  to  grant  a  present  right 
of  way  tlirongh  the  public  lands  to  railway 
companies  which  have  complied  with  its  pro- 
visions. There  Is  no  exception  ot  mineral 
lands  specified  in  tiie  statute.  The  distlnc- 
tinn  between  lands  granted  in  aid  of  the  con- 
struction of  railways,  and  which  grants  are 
floating  until  by  definite  location  of  the  line 
they  become  seated,  and  the  grant  of  a  right 
of  way,  is  obvious.  The  construction  of  the 
grant  of  right  of  way,  and  definition  of  what 
is  a  valid  location  thereon,  seem  to  be  clear- 
ly determined  by  the  supreme  court  of  the 
United  States  in  the  late  case  of  Railroad 
Co.  V.  Jones.  20  Sup.  Ct.  5G8,  44  L.  Ed.  608. 
The  court  observed:  "But  what  constitutes 
a  definite  location  of  the  right  of  way?  Up- 
on the  answer  to  that  question  the  present 
controversy  binges.  The  state  courts  decid- 
ed, -as  we  have  seen,  that  the  right  of  way 
only  became  definitely  located  by  the  filing 
of  a  profile  map  of  the  road.  The  contention 
of  the  plaintiff  in  error  la  that  the  right  of 
way  may  be  definitely  located  by  the  actual 
construction  of  the  road.  And  this  was  the 
ruling  of  the  interior  department  in  Rail- 
road Co.  V.  Downey,  8  Land  Dec.  Dep.  Int. 
115,  and  the  ruling  has  been  subsequently 
adhered  to-  •  •  •  The  ruling  gives  a 
practical  operation  to  the  statute,  and,  we 
think,  is  correct.  It  enables  the  railway 
company  to  secure  the  grant  by  an  actual 
construction  of  its  road,  or  in  advance  of 
construction  by  filing  a  map  as  provided  in 
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flection  4.  Actual  construction  of  the  roaci  Is 
certainly  unmistakable  evidence  and  notice 
of  appraprlatiou."  Tbla  authority  Is  con- 
trolling. The  Undlngs  of  fact  here  cannot. 
Id  the  absence  of  the  evidence,  be  questioned. 

The  facts  found  fully  sustain  the  decree, 
and  the  judgment  must  be  affirmed. 

ANDERS,  MOUNT,  PULLERTON,  and 
HADLEY,  JJ.,  concur. 


(SB  Waah,  137) 

KTJHL  V.  LIGHTLE  et  al. 
rSniveme  Cotut  of  Washingtou.    July  16, 
1002.) 

VENDOR  AND  FURCHASBIU-OCGUPANCT— UN- 
RECORDED DSBD— NOTICE. 

1.  The  owner  of  a  tract  of  land  cooveyed  one 
acre  to  a  school  district,  and  a  school  houBe  was 
erected  thereou,  bat  the  acre  was  not  inclosed 
nor  tlie  dved  recorded  when  the  owner  sold  the 
entire  tract  to  plaintiff's  grantor.  Held,  that 
kuowledge  of  the  erection  of  the  school  house 
was  HUfflcient  to  put  plaintiff's  grantor  on  in- 
quiry, and  plaintiff  could  not  enjoin  the  dis- 
trict from  occupyiug  ^e  acre  though  his  prede- 
cessors in  title  nad  been  caltlrating  a  portion 
of  it. 

Appeal  from  sapnlor  court.  Walla  Walla 
county;  Thoa.  H.  Breats,  Judge. 

Bill  by  Nancy  E.  Knbl  against  Peter  Ldgbtie 
and  otbera,  to  enjoin  defendants  from  occupy- 
ing certain  land.  From  a  decree  for  defend- 
ants, plalntlflF  appeals.  Affirmed. 

W.  T.  Dovell,  for  appelhiut.  Oscar  Cain, 
for  respondents. 

PKR  CURIAM.  In  1876  John  Hendricks 
and  wife,  being  then  the  owners  of  a  tract  of 
land  In  Walla  Walla  county  containing  200 
acres,  conveyed  about  1  acre  thereof  to  school 
district  No.  18,  for  school  purposes.  The  acre 
tract  was  taken  from  the  north  side  of  the 
200-acre  tract  in  nearly  a  square  form,  being 
12  rods  wide  and  IS  rods  long.  The  deed  of 
conveyance  was  not  recorded  until  November 
30,  1880.  Immediately  after  the  conveyance 
was  executed,  the  school  district  entered  In- 
to possession  of  the  acre  tract,  and  as  early 
as  the  following  year  erected  a  school  house 
thereon,  and  from  that  time  down  to  the 
present  time  has  continuously  maintained  a 
school  house  thereon.  Id  which  It  has  held 
Id  eacli  year  a  public  school  of  terras  varying 
In  length  from  three  to  six  mouths.  On' De- 
cember 2,  1870,  Hendricks  and  wife  conveyed 
the  200-acre  tract  to  one  Drlnkwater,  who  on 
May  24,  1883,  conveyed  It  to  one  Clodius,  who 
in  turn,  on  December  3,  1808,  conveyed  It  to 
the  api>eUant,  Nancy  E.  Kubl.  In  these  sev- 
eral conveyances,  no  mention  la  made  of  the 
deed  to  the  school  district,  but  the  200-acre 
tract  is  described  as  !f  the  school  tract  was 
still  a  part  thereof.  The  school  tract  seems 
never  to  have  had  any  fixed  or  permanent 
fence  suiTounding  it,  and  It  appears  that  nei- 
ther Drlnkwater  nor  Clodius  had  at  the  time 
of  their  several  purchases  any  knowledge  of 
the  quantity  of  land  the  school  district  claim- 


ed. In  farming  the  surrounding  lands,  the  ser- 
cral  owners  thereof,  commencing  with  Drink- 
water,  gradually  encroached  upon,  the  acre 
tract  by  plowing  across  the  comers  thereof 
and  putting  the  same  Into  crops  In  counectiou 
with  the  adjoining  Beld.  About  one-fourth  of 
the  acre  tract  was  thus  used.  Just  prior  to 
the  commencement  of  this  action  the  school 
district  undertook  to  fence  the  entire  acre, 
when  the  appellant  sought  by  this  action  to 
enjoin  them  from  so  doing  or  from  fencing 
any  more  thereof  than  was  not  included  in 
the  cultivated  portion.  Tbe  trial  court  foond 
for  tbe  respondents. 

The  appellant  does  not  claim  against  tbe 
school  district  by  adverse  possession.  She 
contends  that,  as  her  immediate  predecessors 
in  interest  purchased  without  notice  of  the 
school  district's  unrecorded  deed,  they  bad 
title  to  all  of  the  land  included  in  their  deeds 
of  which  the  school  district  did  not  have  open, 
notorious,  and  exclusive  possession,  and  could 
and  did  convey  such  title  to  her.  But  we  can- 
not think  the  rule  so  broad  as  counsel  has 
stated  it.  The  predecessors  Id  Interest  of  ap- 
pellant had  notice  that  tbe  school  district  had 
possession  of  a  part  of  the  lands  they  were 
contemplating  purchasing  prior  to  tbe  time 
they  made  their  purchases.  Tliey  had  knowl- 
edge that  it  had  erected  a  school  house  thn^ 
on,  in  which  It  maintained  a  public  school. 
This  was  notice  sufflclent  to  ^ut  them  on  In- 
quiry as  to  the  rights  of  the  district.  They 
were  bound  to  Inquire,  not  only  by  what  ten- 
ure the  district  held,  but  the  quantity  of  land 
It  held.  If  they  failed  to  do  so,  It  was  their 
fault,  and  neither  they  nor  their  successor  In 
Interest  can  claim  they  were  purchasers  with- 
out notice.  Dennis  r.  Railway  Co.,  20  Watfa. 
331,  B5  Pac.  210. 

The  Judgment  Is  affirmed. 


(2S  Wash.  TO) 

BOOK  et  al.  v.  WEST  et  al. 

(Supreme  Court  of  Washington.  July 
1902.) 

V(mTGAGB-PROPBRTT  GOVBRBO-APPDR- 
TBNANCB. 

1.  A  mortgage  of  an  unoccupied  npland  lot 
does  not  pass  as  an  appurtenance  the  mort- 
gagor's interest  in  adjacent  tide  lauds  owned 
by  the  state,  which  he  occupied,  and  on  wfafcb 
he  had  constructed  a  wharf  and  a  boHdlnie, 
which  by  mistake  extended  a  few  Inches  onto 
the  upland  lot. 

2.1  he  words  of  grant  in  a  mortgage  being 
only  such  as  to  pass  an  unimproved  upland 
lot,  and  the  mortgagor's  interest  io  adjacent 
lauds  of  the  state  on  which  he  had  erected 
buildings,  which  by  mistake  extended  a  few 
Inches  onto  the  upland  lot,  not  passing  as  ao 
appurtenant,  the  stipulation  that  the  mortgaf^r 
shall  keep  the  buildinga  on  the  mortgaged 
premises  insured,  and  the  policies  shall  be  ai>- 
signed  to  the  mortgagee,  though  referrbie  to 
such  bulldiags,  has  tbe  effect  oaly  of  pVing 
the  insurance  as  additional  security,  and  not 
of  including  tbe  builiUngi  in  the  mortgage. 

Appeal  from  £ux>erlor  court,  Chehalis  cuuft- 
ty;  U.  V.  Linn.  Judge. 
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ActloD  hy  J.  S.  Book  and  another  against 
Aniold  J.  VTeBt  and  another.  From  judg- 
mAit  fur  less  than  claimed,  plaintiffs  appeaL 
Amrmed. 

J.  C.  Began,  for  appellants.  J.  O.  Cross, 
tor  respondents. 

UADLEl,  J.  This  Is  an  action  to  recoT- 
er  possession  of  certain  real  property  in  Che- 
lialis  county.  The  suit  Is  waged  by  appel- 
lants, and  the  property  Is  described  as  lots  1 
and  2  In  block  B  of  the  original  plat  of  the 
town  (now  city)  of  Aberdeen.  Appellants  al- 
lege that  the  title  to  said  property  Is  In  them- 
dclres,  and  was  acquired  as  follows:  That 
In  the  year  1892  respondents  were  the  owners 
In  fee  simple  of  the  lands,  and  that  they  then 
executed  to  one  Book  a  mortgage  th^eon; 
that  thereafter,  In  the  year  1883,  the  Indebt- 
edness secured  by  said  mortgage  being  due 
and  unpaid,  said  Book  commenced  an  actlcm 
In  the  superior  court  of  Chehalls  county  to 
foreclose  the  mortgage;  that  such  proceedings 
were  had  that  in  Uecemb^  of  the  same  year 
a  decree  of  foreclosure  was  duly  ent^ed  In 
said  action;  that  thereafter.  In  January,  1894, 
the  sheriff  of  said  county  duly  sold  said  lands 
under  execution  by  authority  ot  said  decree 
to  the  Aberdeen  Bank  of  Aberdeen,  Wash., 
and  thereupon  issued  to  said  bank  a  certifi- 
cate of  sale  in  due  form;  that  prior  to  the 
commencement  of  this  action  said  bank,  for  a 
valuable  consideration,  sold  and  assigned  said 
certificate  to  the  appellants,  wbo  thereafter 
received  from  said  sheriff  a  deed  for  said 
lands,  and  that  they  hare  ever  since  been, 
and  now  are,  the  owners  thereof,  and  since 
on  or  about  Janaary  1,  1900,  have  been  enti- 
tled to  the  possession  of  the  same;  that  on  or 
about  the  last-named  date  the  respondents, 
wltbont  right  or  title,  forcibly  toc^  posses- 
sion of  the  premises  and  appurtenances,  and 
wrongfully  wi^eld  the  same  from  appd- 
lants.  Respondents  In  their  answer  deny 
that  they  unlawfully  -entered  upon  the  prem- 
ises In  controversy  on  the  iBt  day  of  Jan- 
uary, 1900,  or  at  any  otha  time,  and  deny 
that  they  ever  ousted  appellants  therefrom. 
They  further  deny  that  they, had  been  In  pos- 
seadon  of  the  lands  described  In  the  com- 
plaint ^ce  the  15th  day  of  February,  1894, 
and  that  they  hare  ever  at  any  time  unlaw- 
fully kept  appdlants  out  of  possession.  The 
answer  afflrmatively  avers  that  in  tlie  year 
1892,  and  white  respondents  were  the  owners 
in  fee  of  lots  1  and  2  In  block  B  aforesaid, 
they  made  certain  improvements  upon  lands 
adjoining  said  lot  1,  bebig  on  the  west  or 
westerly  of  the  said  lot  1;  that  such  improve- 
ments ctmsisted  of  the  construction  of  a 
wharf,  with  piling  driven  In  the  tide  lands  as 
fomidfltlon  therefor;  that  on  said  wharf  so 
constructed  resp<mdents  caused  to  be  erected 
a  certain  bulldlus  for  use,  and  which  has 
been  used,  together  with  the  wharf,  by  re- 
spondents for  various  pnrposes.  and  that  the 
same  Is  now  In  use,  and  was  in  use  by  re- 
spondents at  the  commencement  of  this  ac> 


tlon,  as' the  property  of  respondents;  that  at 
all  times  since  the  said  coustructlon  respond- 
ents have  been,  and  now  are,  the  owners  of 
said  property  so  constructed,  except  from  the 
2d  day  of  January,  1S03.  to  the  22d  day  of 
July,  1S9T,  during  which  time  the  title  to  the 
same  was  In  one  Robinson;  that  on  said  Bret  , 
dale  respondents  c(mveyed  the  same  to  said 
Robinson,  and  on  the  last-named  date  he  re- 
conveyed  it  to  respondents.  The  reply  avers, 
by  way  of  estoiwelt  that  in  Febraary,  1804, 
one  Samuel  Benn  and  wife  caused  to  be  duly 
filed  in  the  auditor's  office  of  Chebalte  county 
a  plat  entitled  the  "Phtt  of  Aberdeen."  and 
that  the  lands  described  in  the  complaint  as 
lots  1  and  2,  block  £;  ,are  included  In  said 
plat;  that  said  lot  1  is  bounded  on  the  west 
side  by  the  Wlshkah  river,  and  that  accjrding 
to  said  plat  said  lot  extends  to  low-water  mark, 
and  Includes  all  of  the  tide  lands  mentioned 
In  the  answer,  on  which  It  Is  alleged  respond- 
ents constructed  the  said  Imivjvements,  and 
that  said  Improvements  Ure  situate  upon  said 
lot  1;  that  respondents  purchased  said  lot  by 
mesne  conveyances  from  said  Samnel  Benn 
and  wife,  and  with  reference.to  said  plat,  and 
executed  the  mortgage  thnnigh  which  appel- 
lants claim  with  reference  to  the  same  plat; 
and  that  they  are  now  estopped  to  deny  ap- 
pellants* title  to  said  tide  lands.  The  came 
was  tried  by  the  court  without  a  Jury,  the 
jury  b^g  waived.  The  court  fcund  that  ap- 
pellants are  the  owners  and  entitled  to  the 
poBsessIon  of  said  lots  1  and  2  In  block  B,  but 
fonnd  further  that  a  small  portion  of  the 
btdldings  and  Improvements  heretofore  men- 
tioned as  iiaving  been  eonstmcted  by  respond- 
ents is  Included  within  the  limits  of  said 
premises;  that  respandents'  Improvements 
were  erected  wholly  upon  tide  lands,  with  the 
said  exception,  their  said  building  extending 
Inside  the  meander  line  and  upon  appellants* 
premises  a  distance  of  four  and  four-fifths 
inches  at  the  soutii  end,  and  two  feet  and 
eight-tenths  of  an  inch  at  the  north  end;  that, 
except  as  to  the  portion  of  appellants'  prem- 
ises covered  by  the  bnlldlng  aforesaid,  re- 
spondents have  not  been  in  p:8se88lon,  and 
have  dlsdalmed  possession,  w  the  right  there- 
to, bnt  as  to  the  part  covered  by  the  build- 
ii^  th^  have  been  In  posses^n;  and  that 
apiidlantB  have  been  damaged  In  the  sum  of 
$1.  Judi^ent  iras  entered  hi  favor  of  ap< 
pellants,  awarding  them  posses^<ai  of  that 
portion  of  the  lands  occupied  by  the  build- 
ing, together  with  91  damages  and  the  costs 
of  the  action,  and  from  said  judgment  th^ 
have  ai^iealed. 

It  is  suggested  appellants  in  thdr  brief 
that  the  only  real  question  at  Issue  Is  wheth- 
er the  portion  of  the  building  ai^  wharf  lo- 
cated upon  the  adjacoit  tide  lands  passed  as 
an  appurtenance  to  the  upland  under  the  said 
mortgage  and  the  subsequent  foredosnre  pro- 
ceedings. It  Is  urged  that  the  building  and 
wharf  passed  ns  an  appurtenance  to  the  mort- 
gaged premises  under  the  stipulation  in  the 
mortgage  by  which  the  reqjwndents  conveyed 
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tbe  upland  'together  with,  all  and  siDgiilar, 
the  appurtenances  thereanto  now  or  hereafter 
belonging."  It  la  areued  that  bj  the  mort- 
gage respondoits  fncnmbered  all  of  their  title 
In  the  upland,  and  also  such  title  and  right 
of  'possession  aa  they  may  have  had  In  the 
wharf  building  and  flata  adjacent  to  the  up- 
land. It  Is  conceded  that  reepondents  were 
not  the  owners  of  the  tide  lands,  the  title 
thereto  being  still  in  the  atate  of  Washington; 
but  It  is  contended  that  as  the  Jmproven  of 
the  strip  of  tide  land,  and  as  owners  of  the 
abutting  upland,  they  had  some  sort  of  right 
In  the  lands  when  the  mortgage  was  execut- 
ed; that  they  were  In  possession  of  the  tide 
lands,  apd  could  hold  possession  as  against 
all  persons  except  the  state,  and  had  also  a 
preference  right  of  purchase  from  the  state. 
Appellanta  concede  that  an  action  of  eject- 
ment cannot  generally  be  maintained  for  the 
recovery  of  tide  lands,  the  title  to  which  Is 
still  In  the  state;  but  they  Insist  that  eject- 
ment will  He  to  recover  these  tide  lands  and 
wharf  and  building,  for  the  reason  that  they 
were  mer^j  appurtenant  to  the  iqdand  when 
the  mortgage  was  executed. 

Were  these  Improvements  and  tide  lands 
appurtenant  to  the  mortgaged  lands,  under 
the  facta  of  this  case?  "An  'appurtenance'  Is 
a  thing  used  with,  and  related  to  or  depoid- 
ent  upon,  another  thing  more  worthy,  and 
agreeing  In  Ita  nature  and  quality  with  the 
thing  whereunto  It  Is  ai^endant  or  appurte- 
nant. The  term  'appurtenant'  expresses  the 
notion  of  being  annexed  to  or  bdonglng  to 
aome  more  Important  thing."  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  R21-523.  It  will  be  ob- 
t  served  that  the  above  definition  contemplates 
that  a  thing,  In  order  to  be  an  appurtenance 
to  the  land,  must  be  used  with  the  land,  or 
must  be  in  some  way  related  to  or  d^ndent 
upon  It.  The  evldmce  In  this  case  shows 
that  it  was  the  Intention  of  respond^ts  to 
construct  the  Improvements  whopy  upon  the 
tide  lands,  and  that  tbe  projection  of  tiie 
btilldlug  a  few  inches  beyond  the  limit  of  the 
tide  lands  was  by  reason  of  a  mistake  as  to 
tbe  «cact  location  of  the  line  bounding  said 
lands.  They  intended  to  maintain  these  Im- 
provements as  oitirely  separate  and  distinct 
from  the  uplands.  No  Improvements  whatev- 
er were  placed  upon  the  uplands.  Tbey  were 
merely  platted  and  unoccupied  lots.  There 
was  theref(ve  no  use  to  which  the  upland 
lots  were  put  that  was  in  any  way  aided  by 
or  dependent  upon  the  Improvements  on  tbe 
tide  lands.  "Nothing  passes  by  the  word  'ap- 
purtenance* except  such  incorporeal  easements 
or  rights  or  privileges  as  are  strictly  neces- 
sary and  essential  to  the  proper  oijoyment  of 
tbe  estate  granted.  A  mere  convenience  Is 
not  sufficient  to  thus  create  such  a  right  or 
easement"  Root  v.  Wadhams,  107  N.  T.  384, 
14  N.  E.  281.  Tbe  prioclpal  thing  grant- 
od  by  the  mortgage  was  the  upland,  and  any- 
thing appurtenant  thereto  must  have  been  so 
Incident  to  it  aa  to  be  useful  or  necessary  for 
carrying  out  the  purposes  to  which  the  land 


bad  been  theretofore  applied.  Such  an  in- 
cident to  the  principal  thing,  It  has  been  held, 
passea  by  a  conveyance,  whether  the  word 
"appurtenance"  Is  used  or  not.  Wltte  r. 
Quinn,  38  Mo.  App.  6S1;  Jackson  v.  Tnil- 
Ibiger,  9  Or.  393.  "It  is  a  general  rule  that, 
upon  a  cwveyance  of  land,  whatever  Is  In 
use  for  1^  as  an  Incident  or  appurtenance, 
passes  with  It.  The  law  gives  ancb  a  con- 
Btmctlon  to  tbe  nmveyance,  in  view  of  what 
Is  thus  used  for  the  land  as  an  Incident  or 
appurtenance,  that  tbe  latter  la  Included  In 
it"  Hnttemeler  v.  Albro,  18  X.  Y.  48,  51. 
62.  It  thus  appears  that  the  use  of  the  words 
referring  to  appurtenances  In  the  said  mort- 

Sage,  did  not  enlarge  Its  scope.  Aoytbing 
lat  was  In  fact  appurtenant  passed  by  the 
mortgage  without  such  words.  Th^  cannot, 
therefore,  be  said  to  refer  In  terms  to  the 
imiurovements  In  qnestion,  rince  their  legal  ef- 
fect can  be  extended  no  further  than  to  what 
was  in  fact  appurtenant  There  Is  nothing 
In  the  words  to  indicate  that  the  parties  'in- 
tended them  spedflcally  to  refer  to  these  Im- 
provements as  appurtenances,  and,  dnce  fbe 
evidence  does  not  show  that  tb^  were  In 
any  way  applied  for  the  benefit  of  the  use 
and  occupation  of  the  ujdand  as  theretofcn« 
utlUzed,  we  are  unable  to  see  that  they  be- 
came incident  or  ajnmrtenant  to  It 

Appellante  cite  Brown  v.  Carkeek,  14  Wash. 
443,  44  Pac.  887,  as  a  caae  where  this  court 
held  that  a  wharf  was  an  appurtenance  to  an 
adjolnli^  lot.  The  lot  Itself  was  a  tide-land 
lot,  upon  which  was  constructed  a  wharf, 
and  this  wharf  had  been  extended  across  ad- 
joining tide  lands,  and  the  whole  was  used 
together.  The  lease  provided  that  all  im- 
provements which  should  be  made  by  the  les- 
sees upon  said  property,  or  appurtmant  there- 
to, should  become  the  property  of  the  lessors 
at  the  close  of  the  leasehold  term.  The  wharf 
and  buildings  were  destroyed  by  Are,  awl  the 
lessees  rebuilt  It  was  claimed  by  the  les- 
sees that  tiie  lessors  could  not  hold  tbe  por- 
tion of  the  wharf  extending  beyond  tiie  lot 
described,  because  it  was  not  ai^urtraiant  to 
the  lot.  It  was  held  .tiut  it  was  appnrteumt 
This  was  d«irly  .Tight  under  the  facts  lH  that 
case.  The  two  were  being  used  and  operated 
together  as  one  wbarf  when  the  lease  was 
made.  That  porti<m  of  the  wharf  ujK>n  tbe 
lot  was  depoident  dlrectiy  upon  tbe  other  ftv 
the  use  then  being  nude  of  tbe  lot  and  the 
court  held  that  by  the  terms  of  tiie  lease  It- 
self the  parties  Intended  to  include  the  wbarf 
outside  of  tbe  lot.  The  outside  wharf  seems 
to  have  come  within  the  definition  of  an 
appurtenance,  since  it  waa  being  directly  used 
for  tbe  benefit  of  the  wharf  upon  tiie  lot 
which  was  the  principal  thli^.  Appellants 
also  cite  Railway  Co.  v.  Camber,  21  Wash. 
491,  58  Pac.  570.  That  case  simply  holds  that 
a  conveyance  by  the  upland  owner  carried 
vrlth  it  his  rights  as  a  preference  purchaser 
of  the  adjacent  tide  lan^  and  that  a  subae- 
quent  ccmveyance  of  tbe  tide  lands  carried 
no  title.   Bnt  It  does  not  hold  that  the  pur- 
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chaser  of  the  opland  can  maintain  ejectment 
against  an  occupant  ot  tide  land  merely  by 
virtue  of  his  upland  title,  as  is  sought  by  aih 
plants  here.  The  case  of  Improvement  CD.  v. 
Winsor,  8  Wash.  400,  36  Fac.  441,  is  also  cited 
hy  apyellauts.  There  it  was  held  that,  until 
such  time  as  the  upland  owner  can  exercise  his 
preference  right  to  purchdae  tide  lands  abut- 
ting up(m  his  ujdand,  he  has  such  an  Interest 
as  enables  hhn  to  maintain  Injunction  against 
a  mere  trespasser  upon  the  tide  lands.  It  Is, 
however,  not  claimed  in  this  case  that  appel- 
lants seek  to  ccmtrol  this  land  by  reason  of 
any  present  iveference  right  to  purchase. 

There  was  an  insurance  stipulation  In  the 
mortgage,  to  the  effect  that  respondents 
should  ke^  the  buildings  then  erected  or 
thereafter  to  be  erected  upon  the  mort£aged 
premises  Insured,  and  that  the  policies  of  in- 
surance should  be  assigned  to  the  mortgagee. 
The  court  found  that  It  was  the  intention  of 
the  parties  in  making  said  stipulation  to  refer 
to  the  buildings  her^before  mentioned.  The 
erktaice  shows  that  tlie  mortgage  upon  the 
lots  was  given  to  secnre  accrued  interest  up- 
on an  Indebtedlness  already  existing,  and  that 
the  assigned  Insurance  upon  this  buOdlng  was 
proposed  and  given  as  security  additional  to 
the  mortage.  Hie  parties  could  treat  the  in- 
surance as  additional  security,  whether  the 
bidlding  passed  by  the  grant  of  the  mort- 
l^ge  or  not.  There  being  no  words  of  grant 
showing  It  to  have  been  tiie  Intention  to  pass 
this  building  and  the  Improvonents  bj  the 
mortgage,  and  since  they  were  not,  from  the 
nature  of  their  use,  appnrtenant  to  the  mort- 
gaged land,  it  follows  that  they  did  not  pass 
by  the  mortgage.  Appellants  are  entitied  to 
recover  that  portloa  of  the  upland  not  dis- 
claimed by  respondents,— the  small  space  oc- 
cupied by  the  end  of  respondents*  building. 

We  think  the  Judgment  correct,  and  it  is 
affirmed. 

REAVIS,  C.  J.,  and  FULIiBRTOX,  AND- 
ERS, MOUNT,  and  WHITE,  JJ.,  concur. 


(29  Wash.  106) 

MIIiLlON  V.  WELTS,  Treasurer. 
(Sopreme  Coort  of  Washington.   July  14, 
1002.) 

TAXATION— BUILDING     OCCUPYING  SEVEUAl, 
LOTS— ASSESSMENT— COLLECTION. 

1.  Where  a  building  occupies  several  lots 
owned  by  the  same  person,  aad  is  used  by  such 
person  for  a  sinele  purpose,  taxes  assessed  on 
the  lots  separately,  and  on  the  building  aa  be- 
ing on  a  single  one  of  the  lots,  must  be  paid 
aa  if  assessed  on  the  property  aa  a  whole. 

Appeal  from  superior  court,  Skagit  county; 
Geo.  A.  Joiner.  Judge. 

Application  by  H,  C.  Million  for  maudamna 
to  compel  R.  O.  Welts,  treasurer  of  Skagit 
county,  to  issue  to  plalntiCF  certain  delin- 
quent tax  certificates.  From  a  Judgment  re- 
fusing the  writ,  plaintiff  appeals.  Affirmed. 

Million  ft  Houser,  for  appellant.  M.  F. 
Burd,  for  i-csiroudent 


REAVIS,  O.  J.  Application  fra-  manda- 
mus to  compel  the  treasurer  of  Skagit  county 
to  Issutf  to  plalntUF  certain  certlflcatoi  of 
delinquency  for  niquld  taxes  due  upon  real 
proi>erty  situated  in  Anacortes.  The  facts 
found  by  the  court  are  that  plaintiff  duly 
tendered  the  delinquent  taxes  upon  lots  8  and 
0  of  block  6,  and  demanded  certificates  there- 
for; that  upon  these  two  lots  and  the  ad- 
joining lot  No.  10,  of  said  block,  la  situated 
a  large  two-story  brick  bnlhllng,  outhouses,, 
and  fencing,  all  Inclosed  together,  all  used 
together,  and  forming  one  complete  Improve- 
ment; that  all  saUl  three  lots  were  and  now 
are  owned  by  the  same  owner,  and  the  taxes 
were  assessed  to  said  owner;  that  said  build- 
ing and  Improvements  are  incapable  of 'di- 
vision, and  the  structure  and  lots  constitute. 
In  their  use  and  ownership,  one  Indivisible 
^perty;  that  each  of  such  lots  was  listed 
separat^  by  number,  and  la  described  upon 
the  assessment  roll  separately,  with  a  sep- 
arate valuation;  that  tiie  said  brick  struc- 
tore  was  approved  and  assessed  as  upon  lot 
10;  and  that  tiie  taxes  levied  upon  the  lot 
are  small  amns,  whUe  the  tax  levied  cm  the 
value  of  the  brick  structure  Is  many  times 
more  than  the  value  of  tfie  lots,  and  a  large 
sum.  Plaintiff  offered  to  pay  the  small 
amounts  levied  upon  lots  8  and  0.  Tba 
treasurer  demanded  paymoit  of  all  the  taxes 
assessed  upon  the  property  as  a  whole,  dis- 
regarding tbe  segregation  Into  lote,  and  re- 
fused to  issue  tbe  delinquent  certificates  for 
lots  8  and  9,  as  demanded  by  the  plaintiff. 
There  were  also  three  other  loti^  in  bkwk 
142,  for  which  plaintiff  tendered  the  delin- 
quent taxes  assessed,  imd  upon  four  lots  of 
which  the  situation  of  improvements  was 
similar  to  that  of  those  in  block  6,  Just  m^ 
tioned.  Hie  court  ruled  upon  these  facts 
that  the  brick  building  situated  upon  tiie 
several  lots,  and  owned  and  used  by  the 
same  owner,  must  be  taxed  as  one  pn^terty. 
and  denied  the  writ.  The  conclusion  of  the 
superior  court  Is  approved.  It  is  apparent 
that  a  large  brick  building,  situated  upon 
three,  lots,  occupying  all  alike,  and  used  for 
one  purpose  and  by  the  same  owner,  cannot 
be  listed  and  assessed  upon  lot  10  only.  The 
entire  tax  assessed  on  the  three  lots,  land  and 
Improvements  together,  must  be  paid  as  levied 
upon  the  property  as  a  whole.  It  has  been 
observed  the  same  facts  apply  to  both  proper- 
ties motioned  In  the  petition  for  tiie  writ 

The  Judgment  Is  affirmed. 

ANDERS.  HOUNT,  WHITE,  FULLBIU 
TON,  and  HADLEY,  JJ.,  concur. 


(£9  Wash,  in) 
MONROE  WILSON. 
(Supreme  Court  of  Washiugtou.   July  15, 

1902.) 

CONTBACTS— SALE  OP  BUSINESS-CONDITIONfl 
— EVIDENCE. 

1.  Where  a  ooutract  for  the  sale  of  a  stage 
line  called  for  the  payment  bj  the  porchaaer 
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of  $50  per  month  iinlesB  certain  contingencies  i 
occarred,  one  of  which  was  the  operation  of  an  1 
opposition  line,  erideuce  that  two-horie  vehi-  ; 
cles    carrying    passengera.   osing    about  ten 
horses  altogether,  advertlams  as  a  stage  line, 
and  taking  considerable  business  from  tbe  stage 
liae,  were  run  in  opiiositjon,  justified  the  pur- 
chaser in  refuaiug  payment. 

Appeal  from  superior  court,  StereuB  coun- 
ty; William  E.  UlcbardBOD,  Judge. 

Action  by  Hugh  Monroe  against  Thomas 
Wilson.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reveraed. 

H.  G.  Kirlcpatrlck  and  Post  Avery  &  Hig- 
gins,  for  appellant.  J.  A.  Rocbford,  toi-  re- 
spondoit 

REATIS,  C.  J.  Action  to  recover  damages 
for  breach  of  the  following  "nTitten  agree* 
ment: 

"Agreement  Is  made  on  this  18th  day  of 
January,  A.  D.  1900,  between  Hugh  Monroe, 
party  of  the  first  part,  and  Thos.  Wilson, 
party  of  the  second  part.  Party  of  the  first 
part  agrees  to  withdraw  his  stage  outfit, 
known  as  the  'Monroe  Stage  Une,*  from  the 
route  between  Kettle  Falls,  Wn..  and  Bepub- 
11c,  Wn.,  and  to  turn  over  to  the  party  of  the 
second  part  any  and  all  stage,  express,  and 
patnenger  business  to  or  from  Bepublic,  or  be- 
tween Kettle  Falls  and  Republic,  and  to  torn 
over  to  tbe  party  of  the  second  part  any  priv- 
ileges held  with  the  Spokane  Falls  and  North- 
em  Ry.  Co.  and  the  annual  pass  and  the  right 
to  solicit  passenger  business  on  the  trains, 
and  to  turn  over  to  the  party  of  the  second 
part  the  rights  and  privileges  with  the  busi- 
ness held  with  tbe  Great  Northern  Express 
Ca,  and  further  agrees  to  assist.  In  any  way 
necessary,  the  party  of  the  second  part  in 
holding  the  express  and  passenger  butinesa, 
and  in  beeping  out  any  opposition  to  tbe  par- 
ty of  the  second  part.  The  party  of  the  first 
part  further  agrees  not  to  be  Interested,  dl* 
rectly  or  Indirectly,  In  any  stage  or  express 
business  or  line  between  or  from  -the  Spokane 
Falls  and  Northern  Ry.  Co.  to  Republic,  Wn., 
and  also  agrees  not  to  sell  his  stage  outfit  to 
any  one  for  the  purpose  of  starting  any  oppo- 
sition to  the  party  of  the  second  part;  and 
the  party  of  the  second  part  agrees  to  pay  to 
the  party  of  the  first  part  the  sum  of  five 
hundred  dollars  (¥500.00),  lawful  money  of  the 
United  States,  fifty  doUfirs  (¥50.00)  to  him  in 
hand  paid  by  the  party  of  the  second  part, 
the  receipt  of  which  Is  hereby  acknowledged; 
the  balance  of  four  hundred  and  fifty  d(dlars 
($450.0(9  to  be  paid  when  the  party  of  the 
first  part  shall  have  withdrawn  his  stage  out- 
fit and  turned  over  the  business  according  to 
the  aforesaid  agreement,  not  to  be  later  than 
February  let,  1900.  And  the  party  of  the 
second  part  further  agrees  to  pay  to  the  par- 
ty of  the  first  part  fifty  dollars  (150.00)  per 
month,  while  running  tbe  stage  to  Republic, 
until  there  Is  a  railroad  running  Into  Republic 


or  an  opposition  stage.  It  Is  hereby  agreed 
that  the  party  of  the  first  part  shall  have  tb« 
right  to  carry  passengers  from  Meyers  Falls 
to  Kettle  Falls;  and  for  any  Republic  pas- 
sengci's,  to  be  turned  at  Kettle  Falls  to  the 
party  of  the  second  part,  the  party  of  the 
seccnd  part  agrees  to  pay  a  commission  of 
fifty  cents  each.-  And,  as  for  the  true  and 
faithful  performance  of  all  and  every  of  the 
said  agreement,  the  said  parties  of  the  con- 
tract bhid  themselves,  each  nnto  tbe  other,  Id 
the  penal  sum  of  five  hundred  doUars 
(¥500.00),  lawful  money  of  the  United  States; 
fixed,  settled,  and  liquidated  damages  b^g 
paid  by  the  falling  party  to  tbe  other,  his 
heirs  or  assigns.  Hugh  Monroe  tSeal],  Party 
of  the  First  Part  Thos.  Wilson  [Seal],  Par- 
ty of  the  Second  Part" 

The  com^lnt  alleged  the  brqach  of  the 
contract  111  Q>e  nonpaymoit  of  tbe  ¥S0  per 
month  stlpuhited,  ^om  the  24th  of  May,  1900, 
for  about  four  months  ensuing.  The  answer 
alleged  performance  of  the  contract  to  the 
first  date  mentioned  hi  the  complaint,  and  ad- 
mitted that  no  payment  had  been  made  dur- 
ing the  four  months,  but  set  up  In  deffflue 
that  an  oppoetftlon  stage  was  placed  upon  the 
route  designated  in  the  agreonent  and  was 
operated  couthiuously  fear  about  four  months 
thereafter.  A  jury  was  waived,  the  facts  de- 
termined by  tbe  court  and  Judgment  entered 
for  plahitllC,  agabist  d^endant  Wilson,  only 
In  the  sum  of  ¥200.  Defendant  excepts  to 
one  of  the  findings  of  fact  which  Is  that  there 
Is  due  from  defoidant  ¥50  per  month  under 
tbe  terms  of  the  contract  and  that  no  im- 
position stage  line  was  oponted  during  the 
time.  Our  examination  of  the  evldoice  dis- 
closes that  two-horse  vehicles  carrying  pas- 
sengers, using  about  10  horses  altogether,  and 
advertising  In  the  newspapers  and  otherwise 
as  a  stage  line,  were  run  in  opposltton  to  Ihe 
defendant's  line  during  the  time  the  defendant 
dedined  to  pay  the  ¥50  per  month.  These 
facts  appeared  substantially  without  contro- 
versy. The  contract  specifies  that  ¥50  per 
month  shall  be  paid  unless  certabi  contlngen- 
cles  occur,  one  of  which  Is  an  opposition  stage 
Une.  The  consideration  of  the  exception  of 
defendant  to  the  explanatory  oral  evidence 
heard  by  the  court  relattve  to  the  meaning 
of  the  wordfa  "opposition  stage"  used  In  the 
agreement  becomes  Immaterial  In  view  of  the 
eftect  we  have  given  to  the  evidence  rdattaig 
to  the  nature  of  the  opposition.  This  line 
carried  passengers,  and  took  away  constda- 
able  business  from  the  defendant,  and  caused 
him  substantial  loss,  and,  under  fbe  terms  of 
the  contract  this  was  aufilclent  reason  for 
his  nonpayment  of  the  $50  per  month  during 
the  time  such  opposition  continued. 

Tbe  judgment  Is  thereforo  reversed,  with 
dh>ectlon  to  enter  a  Judgment  for  defendant 

FULLERTON.  HADLEY.  ANDERS,  and 
MOUNT,  JJ.,  concur. 
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(28  WMb.  115) 

MANN  T.  0*NEIZi.> 
(BoprttM  Oonrt  of  WsHhington.  Jaly  15. 

1902.) 

■CBSIDT  SUBSCRIPTIONS— ACTION— ETIDBNCa 

ADMISSIBILITY— A(7n ON  BY  ASSIONBB 
— INSTRUCTIONS— SUFPICIKNCY. 

1.  Wbera,  in  an  acdoii  oo  a  eubiicription  pay- 
ablt  to  a  corporation  on  coudition  that  it  woald 
establish  a  nianufacturiag  plaut,  plaintifE  gave 
his  Terefon  of  the  meeting  at  waicb  tbe  par- 
ties who  secured  defendant's  snbscription  were 
appointed,  defendant  bad  a  right  to  give  tbe 
history  of  such  meeting,  and  its  inteution  ex- 
pressed in  Ita  appointment  of  tbe  subscription 
committee. 

2.  Where  a  committee  was  appointed  by  a 

meeting  to  raise  subscriptlous  to  a  corporation 
on  condition  that  it  would  «-ect  a  factory  in  a 
certain  county,  the  committee  being  instrocted 
to  bold  tbe  subscription  contracts  audi  assur- 
ancea  o(  tbe  erection  of  tbe  fMtory  were  gir- 
en,  Gorrespondeuce  between  the  corporatign'a 
representative  snd  the  committee  was  admissi- 
ble, in  an  action  for  such  subscriptions,  to 
■how  that  the  corporation  had  abandoned  tha 
witmniae, 

8.  In  an  action  by  an  assignee  on  a  aabaidy 
anbflcription  couditioned  to  be  paid  to  a  cor- 
poration when  it  had  erected  a  certain  factory, 
defendant's  evidence  showed  that  the  parties 
who  took  bis  snbscription  bad  been  appointed 
■a  a  committee  to  take  such  aubacriptlons;  that 
they  were  to  retain  them  until  aatnfactory  as- 
■nrancea  of  the  coostmctlou  of  the  factory; 
but  that  one  of  the  committee,  without  the 
cousent  of  the  other  members,  delivered  such 
contracta  to  plaintiff's  assignor  as  assignee  of 
the  corporation;  and  that  the  corporation  had 
abandoned  the  factory.  Beld,  that  tbe  evidence 
was  sufficient  to  sustain  a'  finding  that  no  de- 
livery or  assignment  of  defendant's  subscrip- 
tiou  was  ever  made  to  the  corporation. 

4.  Where,  in  an  actiou  by  a  second  asaignee 
of  a  subscriptfon  In  aid  of  the  erection  of  a 
factory  by  a  corporation,  the  evidence  waa  con- 
flicting BB  to  wnether  the  subscripdona  were 
ever  assigned  to  the  corporation,  and  there  waa 
evldrace  that  the  corporation  had  abandoned 
the  enterprise,  but  that  plaintifTs  assignor  bad 
built  tbe  factory,  an  instruction  that  if  de- 
fendant anbsciibed  to  Induce  tbe  corporation  to 
erect  the  factory,  and  plaintiff's  assignor,  as 
assignee  of  the  corporation,  built  tbe  factory 
in  reliance  on  sacfa  subscription,  and  such  par- 

S assigned  the  contract  to  plaintiff,  tben  that 
lintiff  could  recover  unless  the  corporatiou 
abandoned  tbe  enterprise  and  the  subscription 
was  withdrawn,  or  plaJntlfa  assignor  of  bfa 
own  TolitioQ  built  tbe  factory  without  reliance 
on  the  aubscription,  waa  aa  fBTorable  to  plain- 
tiff aa  the  evldeDce  and  laauea  authorised. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  judge. 

Action  by  W.  IS.  Mann  against  B.  F.  O'Nell. 
From  a  Judgment  In  taTor  of  defendant, 
plaintiff  appeals.  Affirmed. 

Happy  &  Hlndman,  tat  appellant  H.  T. 
Post  for  respondent 

REAVIS.  a  J.  Plaintiff  brought  thla  ac- 
tion to  recover  Judgment  upon  the  following 
written  agreement:  "$200.00.  Waverly, 
Wash.,  May  5th,  188a  On  tbe  flrst  day  of 
November,  1899,  for  value  received,  I  prom- 
ise to  pay  E.  H.  Morrison,  James  Hayes,  and 
A.  D.  Tbayer,  or  order,  the  sum  of  two  hun- 
dred dollars.  In  consideration  and  upon  con- 
dition that  the  S'loto-Amerlcan  Sugar  Syn- 
dicate, Limited,  vt  Glasgow,  Scotland,  or  lis 
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assigns,  shall  by  tbe  Arat  day  of  November, 
1899,  erect  a  factory  for  the  manufftctare  of 
sugar  from  beets,  having  a  minimum  capac* 
Ity  of  three  hundred  tons  of  beets  per  day, 
at  Waverly,  In  Spokane  county,  Washington. 
B.  F.  O'Nell."  Tbe  complaint  among  other 
allegationa,  sets  forth:  "That  during  tbe 
mouths  of  April  and  May,  1898,  the  Scoto- 
American  Sugar  Syndicate,  Limited,  a  cor- 
poration, of  Glasgow,  Scotland,  entered  into 
negotiations  with  tbe  defendant  and  others, 
residents  of  Spokane  county,  Waahlngton, 
such  negotiations  having  for  tbelr  purpose 
and  object  the  erection  by  said  corporation, 
or  its  assigns,  of  a  beet-sugar  factory  at 
Wavaly,  Washington,  and  that  said  negotia- 
tions were  had  for  the  purpose  of  ascertain- 
ing whether  ptersoos  llvti^  at  and  In  the 
vicinity  of  Waverly  would  subscribe  to  said 
corporation,  or  Its  assigns,  sufficient  land 
and  money  to  warrant  It  In  erecting  said  fac- 
tory." It  further  alleged  that  for  tbe  pur- 
pose of  inducing  said  corporation  or  Ita  as- 
signs to  erect  such  beet-sugar  factory  at 
Waverly,  the  defendant  made  the  above  agree- 
ment and  delivered  tbe  same  to  the  parties 
therein  named,  ss  trustees,  for  the  use  and 
benefit  of  tbe  said  corporation  or  Its  asalgns; 
that  thereafter  sold  corporation  assigned  said 
Instrument  to  D.  O.  COrbln;  and  that  Corbln, 
relying  on  the  faltb  of  this  subsixlption,  among 
others,  erected  at  Waverly,  before  the  Ist  day 
of  November,  1890,  a  beet-sugar  factory  hav- 
ing a  minimum  capacity  of  300  tons  of  beets 
per  day;  that  thereafter  Corbln  assigned  said 
instrument  for  value  to  tbe  plaintiff,  who  la 
th«  owner  thereof.  Tbe  answer  admits  the 
execution  of  the  Instrument  and  that  Cor- 
bln erected  tbe  factory  at  Waverly,  and  de* 
nles  all  the  other  allegations  of  the  complaint 
The  case  was  submitted  to  a  Jury,  and  the 
verdict  waa  for  defendant 

Tbe  errors  assigned  are  upon  tbe  Instruc- 
tions given  by  the  court  and  upon  the  Intro- 
duction of  evidence,  and  It  Is  also  assigned 
that  the  verdict  Is  contrary  to,  and  not  sup- 
ported by,  the  evidence.  The  objections  to 
the  evidence  introduced  by  defendant  were 
principally  directed  to  a  history  of  a  meeting 
of  farmers  at  Waverly,  and  its  intention  ex- 
pressed la  tbe  appointment  by  such  meeting, 
of  the  committee  whose  names  appear  in  tbe 
Instrument  executed  by  defendant;  and  to 
correspondence  between  Thayer,  a  member  of 
thO'  committee,  and  Mr.  Stuart  the  represen- 
tative of  the  syndicate.  It  may  be  observed 
tiiat  plaintiff  In  fals  case  bad  given  bis  ver- 
sion of  tbe  meeting  of  tbe  formers,  among 
whom  was  tbe  defendant  and  tbe  purpose  of 
the  meeting.  He  had  also  Introduced  evi- 
dence tending  to  show  tbe  delivery  to  the 
syndicate  of  tbe  obligation  In  suit  with  oth- 
ers, and  tbe  assignment  made  by  It  to  plain- 
tiff. It  thus  seems  that  defendant's  testi- 
mony tended  properly  to  meet  tbe  proofs  of 
plaintiff  upon  these  issues.  The  rule  seems 
to  be  fah-ly  well  settied  that  untU  disburse' 
meots  are  made  upon  the  faith  of  aoch  ■nb' 
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Bcrlptlons  as  tiiese,  Ibey  may  be  wlttadrami 
by  the  ratwcribers.  The  evidence  oa  the  part 
of  the  defendant  tended  to  show  that  the 
purpose  of  the  meeting  at  Waverly  wae  to 
raise  subsidies  In  land  to  aid  bi  the  erectioa 
of  a  beet-sugar  factoiy  at  Waverly;  that 
Mr.  Stuart  was  the  active  representatlTe  of 
the  foreign  syndicate  of  promoters;  and  that 
the  meeting  concluded  that  a  committee  be 
appointed  to  solicit  subscriptions  and  ascer* 
tain  wbat  quantity  of  land  could  be  obtained, 
and  also  what  amount  of  money  could  be 
raised  in  aid  of  the  enterprise.  Tbe  com- 
mittee were  to  retain  the  written  contracts 
signed  by  tbe  subscribers  until  assurances  of 
tbe  construction  of  tbe  factory  were  satis- 
factory, and  then  to  deliver  the  same  for 
use  by  the  parties  erecting  the  factory.  The 
evidence  of  defendant  also  tends  to  show 
there  was  no  delivery  to  tbe  syndicate  of  tbe 
contracts  In  controversy.  One  member  of 
tbe  committee  took  them  from  a  safe  where 
th^  were  deposited,  and,  without  consulta- 
tion with  the  others,  delivered  them  to  Mr. 
Corbln  as  the  assignee  of  tbe  syndicate;  and 
It  is  urged  that  the  committee  did  not  In  fact 
make  any  assignment  The  correspondence 
between  Mr.  Stuart,  the  representative  of 
tiie  foreign  syndicate  which  was  located  at 
Glasgow,  Scotland,  and  Hr.  Thayer,  of  tbe 
committee,  shows  that  the  syndicate  had 
abandoned  tbe  proposed  factory.  The  only 
disbursements  made  by  It  were  for  expenses 
upon  litigation  Instituted  it  to  ascertain 
wbether  a  foreign  corporation  could  bold 
title  to  land  In  tbls  state.  This  correspond- 
ence was  surely  pertinent,  as  It  was  with  tbe 
committee  to  whom  was  intrusted  the  Bn1>- 
Bcrlptions  made  to  aid  tbe  enterprise,  and 
such  committee  might  then  conclude  that  the 
obligation  was  terminated.  Certainly  such  evi- 
dence trads  to  support  tbe  denial  of  defend- 
ant that  any  delivery  or  assignment  of  tbe 
subscriptions  to  tbe  syndicate  was  in  fact 
made.  The  right  of  Corbln,  and  subsequent- 
ly of  the  plaintiff,  depends  on  tbe  ddivery  of 
the  contract  and  the  reliance  thereon  of  tbe 
syndicate.  Plaintiff  requested  tbe  following 
Instruction,  which  was  refused:  "I  Instruct 
yon,  if  yon  find  from  the  testimony  that 
plaintiff  herein  advanced  money  which  was 
used  In  carrying  out  the  objects  and  purposes 
of  the  note  and  contract  sued  on  herein,  and 
in  advancing  the  money  relied  upon  said  note 
for  his  repayment,  then  you  must  find  for  tbe 
plaintiff."  Plaintiff's  testimony  tended  to 
prove  that  be  bad  advanced  some  money  for 
a  right  of  way  for  a  short  railway  connec- 
tion to  the  factory,  for  wblch  advance  Cor- 
bln had  assigned  the  instrument  In  question, 
with  others,  to  plaintiff.  But  It  is  apparent 
that  plaintiff  has  only  the  rights  of  his  as- 
signor. Tbe  court,  in  substance,  charged 
that  If  defendant  executed  the  subscription 
for  the  purpose  of  Inducing  tbe  syndicate  to 
erect  tbe  factory,  and  Corbln  thereafter  built 
the  factory  In  pursuance  thereof,  and  tbe 
«yndtcat«  bad  assigned  tbe  contract  to  him. 


and  he  relied  won  tb»  nmtract  and  asslgned- 
tbe  same  to  plaintiff,  tbe  plaintiff  must  re- 
cover, unless  it  should  be  further  found  that 
the  sugar  syndicate  abandoned  tbe  attar> 
Ifflse,  and  the  subscriptions  woe  withdrawn, 
or  that  Corbln,  of  his  own  volition,  built  th» 
factory,  without  reliance  on  tbe  snbscrlptiona. 

Tbe  Instructions,  conddered  all  together, 
are  as  favorable  to  the  plaintiff  as  the  isaueu- 
and  the  evidence  aufliorlzed.  It  does  not  aiH 
pear  that  the  sugar  syndicate  did  auytblnr 
further  In  the  promotion  of  the  oaterprlse- 
than  to  test  the  right  of  a  foreign  corpora- 
tion to  acquire  and  bold  lands  in  this  state. 
It  is  apparent  that  the  sugar  syndicate,  as 
foreign  corporation,  could  make  no  valid  con- 
tract to  acquire  lands  In  this  state,  and. 
when  this  was  ascertained,  tbe  promoters- 
abandoned  the  enterprise,  and,  as  has  beeo- 
seen,  their  representative,  Mr.  Stuart,  so  In- 
formed Mr.  Thayer,  of  the  committee  named 
In  tbe  contract  The  good  faith  of  the  assign- 
ment was  a  questlpn  for  the  Jury.  The  court 
instructed  upon  ttils  point  that,  so  long  a» 
the  syndicate  was  carrying  out  Its  proposal 
and  the  objects  of  tbe  subscribers  to  buUd 
tbe  factory,  and  the  assignment  wss  taken  In 
good  faith  by  Corbln,  and  Corbln  fulfliied  tbs- 
contract  In  reliance  upon  the  sabBCEiptlon» 
tbe  plaintiff  should  recover. 

Other  minor  errors  discussed  are  deemed 
Immaterial  in  view  of  tbe  conclusion  that 
tbe  case  was  correctly  submitted  to  the  Juij* 
▲fflnned. 

AXDBRS,  MOpNT.  BADLBT,  and  VOl^ 
LBBTON,  JJ.,  ccocnr. 

(n  WBsb.  18»> 
CLARK  T.  NOBTHBBN  PAa  BT.  Ca* 
(Supreme  Court  of  WasUagton.   Jaly  Iflb 

1902.) 

DSATH  or  ORII'D-nAC'nON  BT  HOTHKR— N>a> 

UOBNCB. 

1.  Under  2  Ballluger'a  Ann.  Codes  &  St  ( 
4828,  providing  that  a  father,  or,  in  case  of  Us 
death  or  desertioD  of  his  family,  the  mother, 
may  sue  for  death  of  a  child,  tSoogb  the  par- 
ents have  been  divorced  and  enstodj  of  a  soa 
awarded  to  the  father,  yet,  the  father  havlniF 
brought  him  m  and  left  him  with  the  mother, 
and  then  gone  away,  and  the  son  being  there- 
after supported  by  the  mother,  she  can  sue  for 
his  death. 

2.  Where  a  railroad  company  permits  a  dr* 
ens  to  show  Id  Its  yards  at  a  place  uuoccupiad 
b7  tracks,  and  wblch  can  be  approached  by  a 
public  higbwav,  without  necessity  of  crosnng 
Its  switch  tracks.  It  is  not  liable,  on  the  ground 
of  maintaining  a  dan^rous  place,  tw  death 
of  a  boy,  who,  attempting  to  make  a  ^ort  cut, 
starts  across  the  switch  yards,  and,  though  told 
by  two  switchmen  tliat  he  must  not  go  that  way, 
and  warned  of  tbe  danger,  proceeds  Id  that  way. 
and  gets  on  a  moTlng  car,  thoush  UAd  by  com- 
panions not  to  do  so,  and  afterwards  jumos 
from  it  immediately  in  front  of  a  movins  train. 

Appeal  from  superior  court.  Pierce  county; 
Tbad  Huston,  Judge. 

Action  by  Mrs.  Alberta  Claik  against  tb» 
Northern  Pacific  Railway  Compauy.  Judg- 
ment toe  defendant  HalntUE  appeals.  At 
firmed. 
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Govnor  Teats  and  E.  W.  Taylor,  for  appel- 
lant B.  S.  Grosscup,  Jas.  F.  McKlroy,  and  A. 
6.  Avery,  for  respondent. 

HADLEY,  J.  Appellant  Instituted  tbis  ac- 
tion against  respondent  to  recover  damages 
on  account  of  tbe  deatb  of  her  son,  which,  It 
Is  alleged,  was  caused  by  the  wrongful  and 
negligent  act  of  respondent.  At  the  trial  the 
court  granted  a  motion  for  noiuult.'  The  mo- 
tion was  based  upon  two  grounds:  First,, 
that  appellant  had  failed  to  show  snch  title 
or  right  as  enabled  her  to  maintain  tbe  ac- 
tion; and,  second,  that  no  negligence  of  re- 
qMmdent  was  proven.  We  will  first  discuss 
the  branch  of  tbe  motion  relating  to  appel- 
lant's right  to  maintain  tbe  action. 

The  accident  which  caused  immediate  death 
occurred  August  6,  1901.  The  deceased,  Os- 
car Perry  Dlx,  lacked  a  little  more  than  one 
month  of  being  12  years  of  age.  He  was  the 
son  of  Bllbn  Dix  and  the  appellant,  who  were 
formerly  husband  and  wife,  gome  time  prior 
to  June,  18&7,  tbe  parents  separated;  tbe 
appellant  keeping  tbe  two  children  of  the 
macriage.— the  son  above  named  and  a  daugh- 
ter. On  the  14th  of  June,  1897,  appellant  pro- 
cured a  decree  of  divorce  from  her  said  hus- 
band, and  by  the  terms  of  the  decree  the 
care  ai^  custody  of  the  daughter  was  award- 
ed to  appellant,  and  that  of  the  son 'to  the 
busband.  After  the  separation,  anA  before 
the  divorce,  the  mother  mainly  supported 
both  the  children;  the  husband  having  con- 
trlboted  about  $20  toward  their  support.  Aft- 
er the  divorce  the  fatiier  took  the  boy  and 
kept  him  about  two  weeks,  when  be  brought 
him  back  to  his  mother  and  told  h&  be  could 
not  get  along  with  him,  and  said  If  she  wonld 
kec^  Um  he  would  support  him.  Soon  aft- 
erwards tbe  fansband  gave  the  mother  f  10 
towards  tbe  support  of  tbe  boy,  and  baa  neiv- 
er  contribnted  any  sum  since.  The  another, 
who  afterwards  remarried,  continned  to  sup- 
port the  boy  for  a  period  of  more  than  fliree 
years,  and  until  the  time  of  his  death.  Tbe 
location  of  the  father  Is  unknown  to  ber,  and 
she  bas  been  unable  to  discover  where  he 
Is.  Under  these  drcumatances,  Uie  respond- 
oit  contends  that  appellant  cannot  maintain 
this  acuon,  for  the  reason  tiiat  tbe  father 
was  charged  with  tbe  lawful  care  and  cus- 
tody of  the  boy.  Section  482^  2  Ballinger> 
Ann.  Codes  &  St,  provides  as  follows:  "A 
father,  or  In  case  of  the  death  or  desertion  of 
,  bis  family  the  mother,  may  maintain  an  ac-. 
tion  as  plaintiff  for  the  injury  or  death  of  a 
child,  and  a  guardian  for  tbe  Injury  or  death 
<a  his  ward."  It  will  be  observed  that  by 
the  terms  of  the  statute  the  mother  may 
maintain  the  action  In  the  event  tiie  father 
bas  deserted  tbe  family.  It  is  contended  by 
respondent  that  by  tbe  divorce  tbe  family 
statns  was  broken,  and  that  there  can  be  no 
k>nger  a  desertion  of  the  family,  within  the 
meaning  of  the  statute.  The  facts  as  stat- 
ed, we  think,  show  at  least  an  abandonment 
of  tbe  boy  by  tbe  father.   He  not  only  with- 


held from  tbe  boy  his  own  companionship,  but 
wholly  neglected  to  contribute  to  his  support. 
It  was  bis  primary  duty  to  support  his  child, 
independently  of  that  cast  upon  him  by  the 
decree  of  divorce.  The  boy  being  left  with 
bis  mother,  the  duty  of-  bis  support  and  edu- 
cation was  cast  upon  her.  As  a  natural  sou, 
be  was,  in  legal  contemplation,  a  part  of  bis 
father's  family.  Tbe  family  status  between 
mother  and  child,  as  constituted  by  natural 
relationship,  was  not  broken  by  the  divorce, 
and  their  companionship  as  members  of  the- 
same  household  continued,  with  only  an  inter- 
ruption of  two  weeks.  The  family  status  as 
thus  constituted  was  left  by  the  father  with- 
out any  contribution  on  his  part  toward  it» 
support  Tbis  we  believe  was  not  wly  an 
abandonment  of  the  child,  but  also  of  the 
family,  within  the  meaning  of  the  statute. 
By  ills  abandonment  the  father  bas  forfeited, 
bis  right  to  maintain  .this  action,  and  it  be- 
longs to  tbe  mother.  The  first  ground  stat- 
ed In  tbe  motion  for  nonsuit  should  there- 
fore have  been  denied.  Whether  the  superior 
court  intended  to  deny  tbe  motion  on  said 
ground  dora  not  appear  from  the  record.  It 
may  have  been  the  Intention  to  grant  tbe 
motion  upon  the  otber  ground  only.  We  will 
now  consider  tbe  second  ground  ot  the  mo- 
tion for  nonsnlt,— tliat  no  negligence  of  re- 
spondent was  proven.  Deceased  met  bis 
death  fay  being  struck  by  a  ^ight  train  In 
the  switdi  yards  of  respondent  in  the  city  of 
Tacoma.  On  the  day  of  his  death  a  circus 
show  exhibited  In  Tacoma,  and  occupied  with 
Its  tents  grounds  belon^ng  to  respondent, 
lying  to  the  north  of  tbe  system  of  tracks  In 
tile  switch  yards,  and  near  the  east  end  there- 
of. The  space  occupied  by  tbe  tents  and  that 
Immediately  around  them,  together  with  & 
similar  space  to  the  east  and  west  tha«of, 
was  nnoccnpled  by  tracks.  This  unoccupied 
space  was  to  the  north  and  parallel  with  tbe 
system  of  tracks.  Persons  being  In  the 
switdi  yards  could  apinroacb  fbe  tents  over 
this  space  without  walking  upon  or  among 
the  tracks. .  Similar  exhibitions  bad  been  giv- 
en upon  tbe  same  grounds  before,  and  some 
persons  In  going  thereto  altered  tbe  switch, 
yards  toward  tbe  westerly  end,  and  crossed 
over  tbe  tracks  towards  tbe  show  grounds. 
The  yards  are  principally  inclosed  by  a  foice. 
Parallel  with  the  fence  on  tbe  aontb  Is  a 
street,  along  which  runs  a  street  railway, 
which  extffiids  east  almost  as  far.  as  the 
switch  yards  extend.  The  traveled  highway 
for  reaching  tbe  show  grounds  was  to  go  out 
said  street  by  a  street  car  or  otherwise.  Just 
beyond  the  terminus  of  the  street  car  line 
the  street  is  intersected  by  a  covihty  road 
running  to  the  northeast  around  Hie  easterly 
end  of  the  switch  yards,  and  which  passes 
near  the  Show  groimds  on  the  east  It  ap- 
pears that  some  persons  sought  to  avoid  this 
longer  route  over  the  traveled  highway  by  en- 
tering the  switch  yards  and  crossing  the 
tracks,  thus  approaching  tbe  tents  from  the 
west  or  southwest    In  tbe  center  of  the 
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yards  were  2  main  tracks,  and  on  the  soutli 
of  those  was  a  lead  track  for  the  Hwltches, 
and  connecting  with  It  were  19  switches  lead- 
ing diagonally  Uierefrom.  To  the  north  of 
the  main  tracks  were  a  number  ot  others 
running  practically  parallel  therewith.  Over 
this  system  oC  tracks  respondent  dally  moved 
many  cars  and  locomotives.  On  the  morning 
of  the  accident  the  deceased  and  two  other 
boys  about  his  age  were  on  their  way  to  the 
show  grounds  to  see  the  preparations  for  the 
parade  which  was  to  precede  the  exhibition. 
They  were  hurrying  to  reach  the  grounds,  and 
passed  into  the  switch  yard  at  the  westerly 
end  thereof.  They  were  met  by  a  switchman, 
who  at  first  ordered  them  away,  bat,  upon 
their  urgent  request  and  promise  to  be  care- 
ful, he  permitted  them  to  pass  him.  The; 
soon  met  another  switchman,  who  told  them 
to  get  out  of  the  way  and  go  around.  He  also 
told  them  not  to  go  that  way,  as  they  might 
get  killed.  They,  however,  went  aside  upon 
some  tracks  upon  the  north  side,  that  were 
not  much  used,  and  where  the  grass  grew. 
The  deceased  boy  was  barefooted,  and  re- 
marked to  tbe  other  boys  that  the  cinders 
hurt  his  feet.  A  freight  engine  with  some 
cars  moving  easterly  toward  the  show 
grounds  came  along  on  the  aforesaid  lead 
track  to  the  south  of  where  the  boys  were 
walking.  The  deceased  ran  across  tbe  inter- 
vening tracks  and  jumped  upon  one  of  the 
moving  flat  cars.  One  of  tbe  other  boys  told 
him  not  to  do  It.  Just  In  the  rear  of  the 
switch  train,  but  upon  the  main  track,  came 
an  outgoing  freight  train,  going  east.  The 
deceased  remained  upon  the  flat  car  until  It 
was  about  opposite  the  show  grounds,  when 
he  Jumped  off;  and  while  upon  or  In  the  act 
of  crossing  the  main  track  toward  the  show 
grounds  tbe  before-mentioned  freight  train, 
being  but  a  short  distance  away  when  he 
entered  upon  the  track,  struck  him  and  killed 
htm. 

It  \s  not  contended  by  appellant  that  there 
was  negligence  in  the  operation  of  the  train 
which  caused  the  death,  but  she  urges  that 
respondent  maintained  a  dangerous  place, 
with  danger  Inherent  In  the  premises  and  in 
the  operation  thereof;  that  in  the  midst  of 
this  dangerous  place  respondent  permitted 
the  show  to  exhibit,  and  that  the  boys  and 
children  were  attracted  upon  and  over  tbe 
premises  thereby;  that  the  people  and  chil- 
dren esxiecially  went  through  these  premises 
upon  the  Invitation  and  inducement  held 
out  by  respondent  In  permitting  the  show  to 
be  held  upon  its  premises;  that  the  deceased 
was  not  a  trespasser,  but  an  Invited  visitor; 
and  that  the  danger  was  kuown  to  respond- 
ent and  unknown  to  the  boy.  The  conten- 
tion, In  short,  is  that  resjwndent's  negligence 
consisted  in  permitting  the  show  to  be  lo- 
(•ated  uiK>n  these  premises  without  taking 
proi>er  precaution  to  protect  tbe  deceased  boy 
and  others  from  danger.  If  the  show  grounds 
had  not  been  owned  or  controlled  by  respond- 
ent, then  no  liability  could  have  arisen,  since 


It  was '  operating  Its  own  property  in  the 
customary  and  lawful  way,  without  negli- 
gence. Does  the  fact  that  the  grounds  hap- 
pened to  belong  to  respondent  change  Its  ob- 
ligation In  the  premises?  There  was  ample 
room  for  the  purposes  of  the  show  without 
any  interference  from  the  switch  grounds. 
Tliere  was  a  well-traveled  public  highway- 
leading  to  the  show  grounds,  without  mak- 
ing It  necessary  to  cross  the  switch  yards.  It 
Is  a  matter  of  common  knowledge  that  such 
switch  grounds  cannot  be  operated  without 
probable  danger  to  casual  strangers  who 
may  happen  upon  them,  and  that  tbe  gea- 
eral  public  are  not  Invited  or  expected  to 
come  upon  them.  The  public  could  not  have 
expected  that  respondent  would  cease  op- 
erating Its  trains  In  order  to  extend  the 
convenience  of  a  shorter  way  to  the  sho^ 
grounds.  In  leaving  tbe  traveled  way  to 
cross  these  grounds,  they  were  chargeable 
with  knowledge  of  the  attendant  danger. 
The  deceased  boy  knew  of  the  danger.  He 
was  an  intelligent,  active  boy,  about  12 
years  of  age.  He  had  theretofore  spent  much 
time  In  selling  papers,  and  evidently  Imew 
much  of  the  city  and  Its  environment  His 
boy  companions  testified  that  tbey  all  knevtr 
of  the  danger.  They  and  tbe  deceased  knew 
tbey  were  not  invited  upon  the  grounds,  for 
tbe  reason  that  they  were  twice  told  by  rep- 
resentatives of  respondent  not  to  go  there, 
because  of  the  danger.  At  the  encounter 
with  tbe  last  switchman  be  gave  peremptory 
command  that  they  should  leave,  but  tbey 
disregarded  the  command..  It  would  se^n 
that  this  repeated  precaution  from  respond- 
ent was  a  careful  effort  to  prevent  the  oppoc 
tunlty  for  danger,  and  more  could  not  well 
have  been  done,  except  by  resort  to  forcible 
expulsion.  It  Is  true  that,  while  one  is  un- 
der no  obligation  to  keep  his  premises  In 
safe  con.dition  foe  the  visits  of  trespassers, 
yet  If  "he  expressly  or  by  Implication  Invitee 
others  to  come  upon  his  premises,  whether 
for  business  or  for  any  other  purpose,  It  Is 
his  duty  to  be  reasonably  sore  that  he  is  not 
inviting  them  Into  danger;  and  to  that  end 
he  must  exercise  ordinary  care  and  prudence 
to  render  the  premises  reasonably  safe  for 
the  visit."  Cooley,  Torts  (2d  Ed.)  p.  718. 
The  above  is  a  generally  recognized  rule,  and 
Is  fully  sustained  by  authorities  cited  by  ap- 
pellant. If  the  deceased  boy  came  within 
tbe  class  of  guests  invited  expressly  or  by 
Implication,  then  tbe  authorities  are  In  point 
here.  It  la  not  conceivable,  however,  that 
one  should  in  the  first  Instance  understand 
that  he  was  Invited  to  cross  the  switch  tracks 
which  were  in  constant  use,  merely  because 
a  show  was  exhibiting  near  by,  and  when 
other  plain  and  safe  ways  of  approach  were 
at  hand.  In  any  event,  when  this  boy  was 
told  not  to  go  there,  he  knew  he  was  not  In- 
vited; and  Instead  of  going  the  safe  way,  as 
advised  by  respondent,  he  rushed  into  imme- 
diate danger.  The  cases  cited  by  appellant 
related  to  some  inbei-ent  defect  In  the  prem- 


Digitized  by  Google 


Wash.) 


POVAH  v.  LEE. 


ises.  wliicb  ought  not  to  have  existed,  but 
which  was  negligently  allowed  to  exist  In 
the  case  of  Bennett  v.  Railroad  Co.,  102  U. 
S.  577,  26  L.  Ed.  235,  the  injured  person  fell 
through  a  hole  in  the  depot  floor,  which  had 
been  left  unguarded  and  unllghted.   In  Pow- 
ers V.  Harlow  (Mich.)  19  N.  W.  257,  51  Am. 
Kep.  154,  dynamite  was  left  exposed  upon 
the  premises,  where  children  ignorant  of  Its 
nature  could  easily  find  it  and  handle  It.  In 
Itailroad  Co..  v.  Uorey  (Ohio)  24  N.  E.  269, 
u  ditch  was  left  unguarded  and  unlighted  in 
the  nighttime.    Similar  conditions  existed  In 
Curtis  V.  Klley  (Mass.)  20  N.  E.  421.  In 
Tucker  v.  Draper  (Neb.)  80  N.  W.  917,  54  L. 
K.  A.  321,  a  small  child-was  killed  by  falling 
into  an  open  and  unguarded  well.   The  con- 
ditions considered  In  the  above  cases  were 
Inherent  defects  In  the  premises,  and  were 
hidden  from  and  unkuown  to  the  Injured 
persons.   In  the  case  at  bar  the  premises 
were  not  defective.   There  were  no  hidden 
dangers  inherent  In  tbem,  and  they  were  be- 
ing used  for  lawful  pw^oses.   Any  danger 
which  existed  was  open  and  apparent,  and 
was  the  unavoidable  consequence  of  the  cus- 
tomary and  lawful  use  of  the  premises  if 
one  placed  himself  In  a  position  to  encounter 
it    Appellant  also  cites  what  are  known  as 
the  "Turntable  Cases."   These  cases  are  bas- 
ed npon  the  theory  that  a  turntable  Is  a  ma- 
chine of  such  a  nature  as  to  attract  children 
to  play  with  it,  and,  being  inherently  dan- 
gerous for  children  to  handle,  negligence  Is 
predicated  upon  the  failure  to  lock  It  or  ae- 
curely  fasten  It  so  that  It  cannot  be  moved 
by  children.   The  same  principle  has  been 
applied  where  other  stnictmres  or  conditions 
existed,  but  the  doctrine  has  not  been  uni- 
formly adopted  by  American  courts,  and  it 
has,   indeed,   been   severely   criticised.  In 
Beach,  Cont  Neg.  (Sd  Ed.)  §  51a,  the  author 
observes  that  the  trend  of  the  most  recent 
decisions  is  against  It,  and  many  cases  are 
cited.   This  court  applied  the  rule  In  a  turn- 
table case  In  Navigation  Co.  v.  Hedrlck,  1 
Wash.  446,  25  Pac.  335,  22  Am.  St.  Rep. 
169;  but,  in  view  of  the  more  modern  tenden- 
cy of  the  courts,  we  should,  however,  hesitate 
to  extend  the  rule  as  one  of  general  applica- 
tion to  other  conditions.    For  especially  for- 
cible reasoning  upon  this  subject  we  refer  to 
Railroad  Co.  v.  Reich  (N.  J.  Err.  &  App.) 
40  Alt  682,  41  L.  R.  A.  831,  68  Am.  St.  Rep. 
727.   The  respondent  in  the  case  at  bar  had 
not  placed  upon  its  premises  a  dangerous 
machine  or  device,  that  was  in  its  nature 
and  at  once  particularly  attractive  to  chil- 
dren.  I^e  deceased  boy  neither  meddled 
with  nor  was  he  injured  by  any  such  instru- 
ment  The  attractive  thing  which  it  Is  claim- 
ed respondent  permitted  upon  its  premises 
was  the  show.   There  was,  however,  noth- 
ing dangerous  in  the  show  itself,  and  the  boy 
was  not  injured  by  anything  in  or  about  it. 
The  case  therefore  materially  differs  from 
Railroad  Co.  v.  Sloore's  Adm'r  (Va.)  27  S.  E. 
70,  37  L.  B.  A.  258,  cited  by  appellant  There 


a  street  railway  company  advertised  a  balloon 
ascension  at  a  park  owned  by  it  A  person 
in  attendance  was  killed  by  a  falling  pole 
used  to  suspend  the  balloon  while  being  In- 
flated. The  company  was  held  liable  be- 
cause no  warning  was  given  that  the  pole 
would  fall  at  that  time,  and  the  people  wert- 
allowed  to  gather  near.  The  danger  inhered 
in  the  operation  of  the  thing  itself,  which 
was  the  immediate  Inducement  for  people 
to  go  upQU  the  grounds.  It  was  not  occa- 
sioned by  the  lawful  use  and  operation  of 
some  permanent  machinery  upon  the  prem- 
ises, and  wholly  disconnected,  from  the  thing 
which  was  the  attraction.  The  case  of  Thomp- 
son V.  Railroad  Co.  (.Mass.)  40  N.  E.  013,  40  L. 
R.  A.  345,  64  Am.  St.  Rep.  323,  involved  con- 
ditions shnUar  to  those  existing  In  the  above 
case.  We  are  not  aware  of  any  case  which 
holds  that  the  operation  of  trains  over  rail- 
road premises  makes  tbem  dangerous  ma- 
chines, within  the  meaning  of  the  Turntable 
Cases.  It  was  expressly  held  that  they  are 
not  such,  within  the  meaning  of  that  rule,  In 
Barney'  v.  Railroad  Co.,  126  Mo.  372,  28  S. 
W.  1060,  26  li.  R.  A.  847,  and  Catlett  v.  Rail- 
road Co.  (Ark.)  21  S.  W.  1002,  38  Am.  St 
Rep.  254.  We  are  therefore  unable  to  find 
that  negligence  on  the  part  of  respondent 
was  shown.  The  accident  was  an  unfor- 
tunate one  for  appellant,  as  the  mother  of 
the  boy;  but  we  are  unable  to  see  that  re- 
spondent is  chargeable  therewith,  when  view- 
ed in  the  light  of  safe  and  sound  principles. 
We  believe  the  court  did  not  err  in  granting 
the  nonsuit  on  the  ground  that  negligence 
of  respondent  was  not  shown. 

Error  Is  assigned  upon  the  court's  refusal 
to  admit  certain  evidence,  In  the  way  of  an 
Identified  showbill,  offered  for  the  purpose 
of  showing  an  inducement  to  the  public  to 
go  upon  respondent's  premises.  We  are  un- 
able to  find  that  the  offered  exhibit  disclosed 
the  place  where  the  coming  show  would  ex- 
hibit, further  than  It  would  be  In  the  city 
of  Tacoma.  It  was,  however,  admitted  by 
the  answer  that  the  gnrands  were  leased  for 
the  purposes  of  the  show,  which  showed  that 
respondent  bad  notice  that  the  public  would 
be  In  attendance.  We  think  the  offered  evi- 
dence was  therefore  Immaterial. 

Believing  that  the  court  did  not  err,  the 
Judgment  is  affirmed. 

BEAVIS,  C.  J.,  and  FULIiBBTON,  AN- 
DERS, and  MOUNT.  JJ..  concur. 


(29  Wosb.  108) 
POVAH  T.  LEE  et  al. 

(Supreme  Court  of  Washiugtou.    July  15, 
1002.) 

QUIBTINQ  TirUE— ACTION  FOR  POSSESSION- 
WAIVER. 

1.  Under  Balliiiger's  Ann.  Codes  &  St  {  5500, 
providiofT  that  any  one  haviag  an  interest  In 
teal  estate  and  a  right  to  possesgion  may  re- 
cover it  by  action  agflinst  the  tenant  in  pos- 
session, and  have  judgment  in  such  actiuu 
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quieting  or  removing  a  cloud  from  his  title; 
section  5508,  providiDg  that  he  shall  set  forth 
ia  his  complaint  the  nature  of  his  estate;  and 
section  QoliJ.,  urovidiug  that  ao^  person  in  pos- 
session of  real  e^ttiite  may  mamtaiu  an  action 
against  n  person  clnimiug  an  adTerse  interest 
in  it,  to  determhie  snoh  olaim, — one  out  of  pos- 
session, thuut;h  haviuK  only  an  equitable  title, 
cannot  niaiutaiu  an  iittioii  in  the  nature  of  a 
suit  in  c<iuity  to  quiet  and  remove  cloud  from 
title,  bnt  only  an  action  for  posseSKion,  in 
which  he  may  have  bis  title  quieted,  and  the 
'doud  removed  therefrom. 

2.  Defendants  do '  not,  by  pleading  the  title 
under  which  they  hold,  without  asking  for  any 
affirmative  relief,  waive  the  right  to  object  to 
the  right  of  plaintiff,  though  out  of  pomtession, 
to  maintain  an  action  in  the  nature  of  a  suit  ' 
in  equity  to  quiet  and  remove  cloud  from  title. 

Appeal  from  superior  court,  Spokane  coun- 
ty; John  C.  Kleber,  Judge  pro  tern. 

Action  by  Maud  Povah  against  William  H. 
Lee  and  others.  Judgment  for  plaintiff.  De- 
fendautB  C.  P.  Thomas  and  another  appeal. 
Reversed. 

Stoll  &  Macdonald,  for  app^nts.  Barnes 
A  Latimer,  for  respondent 

FULLERTON,  J.  This  was  an  action  In 
the  nature  of  a  bill  In  equity  to  remove  a 
cloud  ftom  and  quiet  title  to  certain  real  prop- 
erty. The  action  was  commenced'  January 
ao,  1000.  In  her  complaint  the  respondent 
alleged.  In  sutwtance,  that  she  acquired  the 
proper^  described  therein  under  and  by  vir- 
tue of  a  contract  entaed  into  with  the  de- 
fendants Lee  and  wife,  by  the  terms  of  which 
the  Lees  agreed  to  convey  the  property  to  her 
by  a  good  and  sufficient  warranty  deed  upon 
the  payment  of  the  consideration  named  in 
the  contract;  that  she  paid  to  the  Lees  the 
purchase  price  agreed  upon,  whereupon  they 
deeded  the  property,  without  her  knowledge 
or  consent,  to  one  Adda  Rotmon,  who  paid 
nothing  for  such  conveyance^  and  was  not  en- 
titled thereto,  as  the  Lees  then  well  knew; 
that  Bubsequeatly  Adda  Robson  deeded  the 
property  to  the  defendant  Kate  Hendmdiot, 
who  in  turn  deeded  It  to  the  appellant  Thom- 
as; that  each  of  such  deeds  was  made  with- 
out consideration,  and  the  two  later  ones  In 
pursuance  of  a  conspiracy  mtered  Into  be- 
tween Hendershot  and  Thomas  for  the  pur- 
pose of  dicating  and  defrauding  the  respond- 
ent out  of  the  property,  they  having  knowl- 
edge at  the  times  the  conveyances  were  made 
that  the  property  was  the  prop«^  of  the 
respondent;  that  she  had  demanded  trom  the 
defendants  a  conveyance  to  herself  of  the 
property,  which  bad  been  rinsed;  and  that 
the  respondent  Thomas,  after  such  demand, 
had  contracted  to  ccmvey  the  property  to  the 
respondent  Noble  for  $700,  agreeing  to  convey 
the  property  to  him  upon  the  payment  of  the 
purchase  price  named  In  the  contract.  She 
further  alleged  that  she  was  In  possesRion  of 
the  propcrt>-  at  the  time  of  the  commence- 
ment of  the  action,  and  had  been  so  In  pos- 
session since  November  24,  1806.  She  prayed 
that  the  several  deeds  mentioned,  together 
with  the  contract  of  sale  from  Thomas  to 


Noble,  be  canceled  and  held  for  nauf^t;  that 
tlie  defendants  Lee  and  wife  and  Thomas 
be  comitelled  to  Execute  deeds  of  conveyance 
to  Ilw,  that  her  titie  be  declared  and  de- 
creed to  be  good  and  valid;  and  that  she 
have  sudi  jfurther  relief  as  to  the  court  should 
seem  meet  and  equitable.  The  answers  of 
the  defendants  Lee  and  wife  and  Sate  Hen- 
dei-sbot  were,  In  effect,  disdalmera  of  inter- 
est For  answer  the  appellant  Thomas  de> 
Died  the  ownership  and  imssesi^n  of  the  te- 
spondent  the  allegations  of  fraud  In  procure 
Ing  and  wont  of  consideration  fcsr  the  deeds 
under  which  he  claimed  titl^  and  set  out  af- 
firmatively that  he  was  a  purchaser  of  the 
premises  for  value,  without  notice  or  knowl- 
edge of  any  right  in  or  claim  to  the  property 
on  the  part  of  the  respondent;  tliat  he  had 
contracted  to  seU  the  premises  to  tlie  appe- 
lant Noble;  and  that  Noble  was  then  in  pos- 
session of  the  property,  and  had  beeu  so  In 
possession  under  the  contract  of  sale  since 
October,  1899.  The  answer  of  Noble  was 
similar  in  Its  effect  to  that  of  Thomas.  Nei- 
ther of  the  appdlants  asked  tm  affirmatlTe 
relief. 

On  the  trial  of  the  cause  It  developed  Oat 
the  rcqwndent  was  not  In  possession  of  the 
property  at  the  time  of  the  commmcement 
of  the  action,  either  by  herself  or  by  tenant 
bnt  that  the  person  she  claimed  to  be  her 
tenant  had  been  ejected  from  the  property  In 
October,  1800,— some  three  months  prlw  to 
the  time  the  action  was  commenced,— and 
that  the  son-In-Iaw  of  Noble  was  In  posses* 
slon,  holding  by  permission  of  Noble  adverse 
to  the  respondent  under  the  contract  at  sale 
entered  Into  between  Thomas  and  NoU& 
When  these  facts  appeared  the  appellants 
moved  for  Judgment  in  their  favor.  This  mo- 
tion was  denied  by  the  trial  judge,  and  be 
afterwards  made  findings  of  fact  and  concln- 
slona  of  law  to  the  effect  that  the  respondent 
WM  the  owner  and  entitled. to  the  possession 
of  the  premises,  and  thst  the  several  deeds 
mentioned  and  the  contract  between  Thomas 
and  Noble  were  clouds  upon  respondent's  title; 
and  entered  a  Judgment  and  decree,  adjudg- 
ing her  to  be  the  owner  of  the  property,  can- 
cellng  the  deeds  and  contract  and  awarding 
her  possession  of  the  property. 

The  appellants  contend  that  under  the  stat- 
utes of  this  state  a  claimant  of  real  prop- 
erty, out  of  possession,  cannot  maintain  an 
action  in  the  nature  of  a  suit  In  equity  to 
quiet  and  remove  a  cloud  from  title;  that 
such  an  action  can  be  luaintained  only  by 
one  in  possession;  that  tlie  remedy  of  a  par^ 
ty  out  of  possession  Is  to  bring  an  action  to 
recover  possession,  in  which  Ills  title  may  be 
quieted,  and  clouds  therefrom  be  removed,  iC 
the  nature  of  the  case  and  the  facts  wartaat 
such  relief,  but  that  to  permit'  one  out  at 
possession  to  maintain  such  an  acti<m  Is  to 
deprive  the  party  In  possession  of  his  consti- 
tutional right  to  have  his  right  to  the  poB- 
session  tried  by  Jury.  On  the  other  haad, 
the  respondent  very  ably  aivues  that  tbe 
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remedy  by  action  for  possesalon  is  not  ad- 
equate to  grant  relief  In  certain  particular 
cases,— such,  for  example,  es  the  present 
one,  where  tlie  respondent  relies  upon  a  pure- 
ly equitable  title,  and  legal  remedies  are 
jiecessarily  Inadetluate  to  fui-nish  all  the  re- 
lief required;  that  In  such  a  case  equity, 
having  jurisdiction  to  remove  clouds  and 
quiet  title,  has  jurisdiction  for  all  purposes, 
and  may  proceed  to  grant  such  relief  aa  it 
iinds  the  claimant  is  entitled  to,  whether  that 
be  legal  or  equitable,— even  to  granting  a 
recovery  of  possession. 

In  support  of  their  respective  contentions 
the  parties  have  cited  numerous  cases  from 
other  jurisdictions.  We  shall  not,  however, 
enter  upon  a  review  of  them.  It  seems  to 
u8  tliat  the  question  Is  one  of  construction 
of  our  own  statutes,  and  is  but  little  aided 
by  declsious  toot  having  like  or  similar  stat- 
utes In  view.  These  statutes  were  intended 
to,  and  do,  we  think,  provide  a  remedy  for 
every  claimant  of  real  property,  no  matter 
what  may  be  the  nature  of  the  relief  required. 
By  section  5500,  Ballinger's  Ann.  Codes  & 
St.,  It  Is  enacted  that  "any  person  having  a 
valid  subsisting  Interest  In  real  property, 
and  a  right  to  the  possession  thereof,  may 
recover  the  same  by  action  In  the  superior 
court  of  the  proper  county,  to  be  brought 
against  the  tenant  In  possession;  ♦  ♦  • 
and  may  have  Judgment  in  snch  action  quiet- 
ing or  removing  a  cloud  from  plaintiffs  title." 
By  section  5508  It  is  provided  that  "the 
plaintiff  in  such  an  action  shall  set  forth  in 
his  complaint  the  nature  of  his  estate,  claim, 
or  title  to  the  property,  and  the  defendant 
may  set  up  a  legal  or  equitable  defense  to 
plaintifiTs  claims;  and  the  superior  title, 
whether  legal  or  equitable,  shall  prevail." 
By  Section  5521  It  is  provided  that  "any  per- 
fion  In  possession,  by  himself  or  bis  tenant, 
of  real  property,  *  *  •  or  when  such 
real  property  Is  not  In  the  actual  possession 
of  any  one,  •  •  •  niay  maintain  a  civil 
action  against  any  person  or  persons,  corpora- 
tions or  associations,  claiming  an  Interest 
In  said  real  property,  adverse  to  him, 
•  •  •  for  the  purpose  of  determining 
Buch  claim,  estate,  or  Interest"  These  seo- 
tions.  as  we  say,  provide  for  remedies  cov- 
ering the  entire  field.  By  the  first  it  Is  clear 
that  one  out  of  possession  of  land  may  bring 
an  action  to  recover  such  possession,  and 
may  in  the  same  action  have  his  title  quieted, 
and  clouds  therefrom  removed.  By  the  sec- 
ond It  is  equally  clear  that  sncb  an  action 
can  be  maintained  upon  either  a  legal  or 
equitflble  title.  The  third  provides  remedies 
for  a  person  In  possession.  Tha-e  is  there- 
fore no  necessity  to  resort  to  a  circuity  of 
actions.  One  holding  an  equitable  title  and 
being  out  of  possession  need  not  first  bring 
an  action  to  turn  his  equitable  into  a  legal 
estate,  and  then  bring  a  second  action  to 
obtain  possession.  His  rights  may  all  be 
tried  In  one  action,  and  we  think  It  la  the 
Intent  of  this  statute,  as  wdl  as  the  general 
69  P.— 41 


policy  of  the  law,  to  require  him  to  so  try 
them.  We  conclude, '  therefore,  that  the  re- 
spondent cannot  maintain  an  action  In  this 
form;  that  her  remedy  was  to  bring  an  ac- 
tion for  possession,  so  that  the  defendants 
might  have  the  opportunity  of  trying  by  jury 
the  questions  of  fact  arising  on  the  legal 
phases  of  her  right  to  recover. 

In  so  far  as  the  late  territorial  court  and 
this  court  have  had  occasion  to  pass  upon 
these  statutes.  It  has  given  them  the  con- 
struction we  now  put  upon  them.  In  Smith 
V.  Wlngard,  3  Wash.  T.  291,  13  Pac.  717, 
Mr.  Justice  Turner,  speaking  of  these  stat- 
utes, said:  "It  Is  contrary  to  the  course  of 
the  common  law  to  permit  litigation  about 
an  abstraction.  The  judgment  of  courts  of 
common  law  ace  usually  something  more  than 
mere  declarations  of  rights,  and  It  is  a  dis- 
tinguishing feature  of  snch  judgments  that 
they  are  capable  of  enforcement  by  execu- 
tion In  some  form.  •  •  *  While  the  pri- 
mary object  of  the  law  as  we  find  it  in  this 
chapter  Is  to  determine  the  question  of  title 
to  the  land,  that  question  Is  to  arise,  we 
think,  in  litigation  about  the  possession  of 
the  land.  The  action  therein  contemplated 
Is  the  common-law  action  of  ejectment,  with 
the  added  Incident  of  determining  In  the 
action  the  paramount  legal  or  equitable  ti- 
tle, and  with  the  departure  of  permitting  the 
action  to  be  brought  against  one  not  In  pos- 
session, but  who  claims  title  to  or  Interest 
in  the  land.  Its  chief  virtue  is  that  it  makes 
the  determination  of  title  res  adjudicata." 
In  Catholic  Bishop  v.  Gibbon,  1  Wash.  St. 
592,  21  Pac.  315,  it  was  said  by  Langford, 
J.,  that  the  remedy  by  one  out  of  possession 
of  land  desiring  to  test  his  claim  of  title 
thereto  was  by  an  action  to  recover  posses- 
sion under  these  statutes.  So  this  court  in 
Spithlll  V.  Jones,  8  Wash.  St.  290,  28  Pac. 
531,  held  that  the  trial  court  rightly  dis- 
missed an  action  to  quiet  title  when  It  ap- 
peared from  the  evidence  on  the  trial  that 
the  plaintiff  was  not  in  possession;  saying 
In  the  course  of  the  opinion,  "To  hold  a  con- 
trary doctrine  would  be  to  allow  this  form 
of  action  to  be  substituted  In  every  case  for 
an  action  of  ejectment,  and  the  defendant  In 
possession  of  the  property  be  deprived  of  his 
constitutional  right  to  a  trial  by  jury,"  To 
the  same  effect  is  Reichenbach  v.  Railway 
Co.,  10  Wash.  357,  38  Pac.  1126.  See,  also, 
Kmtz  V.  Isaacs  (Wash.)  66  Pac.  141. 

The  trial  court  held,  however,  and  It  Is 
urged  here,  that  the  appellants  waived  their 
right  to  object  to  the  right  of  the  respondent 
to  maintain  this  action  by  pleading  the  title 
under  which  they  held.  But  we  think  this  Is 
a  mistaken  view  of  the  effect  of  the  answer. 
The  appellants,  In  order  that  they  might  be 
permitted  to  show  that  they  held  under 
color  of  title,  were  obliged,  under  the  stat- 
ute, to  plead  such  title  (section  5509,  Ballin- 
ger's Ann.  Codes  &  St);  but  as  they  did  not 
aak  to  have  their  title  adjudicated,  or  ask 
for  any  afflrmatlTe  r^ef,  It  did  not  eonsti- 
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tute  such  a  waiVer.  In  this  respect  the  an- 
swer differs  from  the  answer  In  the  case  of 
Bates  V.  Drake  (Wash.)  68  Pac.  901,  which 
was  held  to  constitute  a  waiver. 

The  judgment  Is  reversed,  and  the  cause 
i-cmauded  to  enter  a  Judgment  to  the  effect 
that  the  x^spondent  take  nothing  by  her  ac- 
tion, and  that  the  appellants  recover  their 
costs. 

IIEAVIS,  C.  J.,  and  ANDEBS,  MOUNT, 
and  HADLEY,  JJ.,  concur. 


(29  Wub.  133) 

LINKS  V.  ALASKA  COMMBItCIAL  CO. 
(Supreme  Court  of  Washington.   July  15, 1902.) 

CONVBRSION-OPINION  EVIDENCB-VALUB  OP 
PROPERTY. 

1.  In  an  action  to  recover  the  value  of  a 
piano  taken  from  plaintiff'^  posttession  in  Nome, 
Alneltu.  in  liKIO,  and  sold  by  defendant,  witness 
testified  that  he  lived  there  from  1899  until  the 
autumn  of  19()1;  that  there  waa  no  regular 
sale  for  pianos;  that  he  knew  of  seveial  sales 
in  the  fall  of  1899.  but  was  not  positive  that 
any  of  the  sales  of  which  he  knew  were  made 
in  1000,  but  knew  the  prices  asked  In  eome  ne- 
gotiations for  sales  in  that  year.  Held,  that  it 
WQB  not  error  to  allow  him  to  testify  as  to  the 
value  of  the  piano  in  ooutroverey. 

2.  In  an  eotion  for  the  value  of  a  piano  tak- 
en from  plaintifF  iu  Nome,  Alaska,  a  witness 
testified,  on  the  question  of  value,  that  there 
was  no  regular  sale  for  pianos  at  that  place, 
but  that  be  knew  of  certain  sales  about  that 
time,  and  was  asked  "what  an  upright  piano, 
stool  and  cover,  standard  make,  and  in  first 
class  condition  and  good  tone,  was  worth  at 
that  time,  and  answered.  'About  $750.' "  It 
appeared  that  he  waa  familiar  with  the  piano 
Id  question,  and  knew  that  its  value  was  in 
controversy,  and  there  was  no  objection  to  the 
qaestion  on  the  ground  that  It  did  not  properly 
describe  the  property  in  question.  Beld,  that  it 
was  not  error  to  deny  a  motion  for  verdict  for 
nominal  damages  only,  on  the  ground  that  tiiere 
was  no  evidence  of  the  value  of  the  particidar 
property. 

Appeal  from  superior  court,  King  county; 
Arthur  E.  Orlffln,  Judge. 

Action  by  Emma  Lines  against  the  Alaska 
Commercial  Company.  From  a  judgment  tor 
plaintiff,  defendant  appeals.  Affirmed. 

Gorbem,  Brown  &  Gorham,  for  app^ant 
Balph  Simon,  for  respondent. 

HADLET,  J.  This  action  was  brought  by 
respondent  against  appellant  to  recover  the 
value  of  a  cvtuln  piano  alleged  to  have  been 
the  property  of  respondent.  It  is  also  alleged 
that  the  appellant  unlawfully  converted  and 
disposed  of  the  same  to  Its  own  use,  to  the 
damage  of  respondent  In  the  sum  of  91,000. 
The  answer  is  a  dental  of  the  material  aver- 
ments of  the  complaint.  The  cause  was  tried 
before  a  jury,  wlilch  resulted  in  a  verdict 
against  appellant  In  the  sum  of  $763.25.  Ap- 
pellant moved  for  a  new  trial,  which  was  de- 
nied, and  judgment  was  thereupon  entered  In 
favor  of  respondent  for  the  amount  of  the 
verdict   This  appeal  Is  from  said  judgmrat. 

The  evidence  introduced  by  resimndent  was 
to  the  effect  that  she  was  the  owner  and  In 
possession  of  the  piano  in  the  city  of  Seattle; 


that  she  shipped  It  to  Nome,  Alaska,  for  the 
purpose  of  selllttg  It;  that  while  it  was  in 
charge  of  her  agent  at  Xome  for  that  pur- 
pose It  was,  at  the  instance  of  appellant, 
seized  by  a  special  deputy  United  States  mar- 
shal under  .a  writ  of  execution  Issued  out  of 
the  Uulted  States  commissioner's  court  at 
Nome,  lu  pursuance  of  a  judgment  rendered 
In  favor  of  appellant  and  against  one  Ad(ripfa 
Spitzel;  that  the  piano  was  sold  at  public 
sale  under  said  ^ecutlon,  and  was  purchased 
by  appellant,  notwithstanding  the  fact  tiiat 
respondent's  agent  notified  the  offlc^r  in  writ- 
ing before  the  sale,  and  publicly  announced 
nt  the  sale,  that  It  waa  the  property  of  re- 
spondent, and  not  that  of  Spltael.  There  was 
testimony  that  the  piano  was  worth  $750 
when  It  was  seized.  AppeUant  introduced  do 
evidence  In  denial  of  respondent's  ownoisblp, 
and  offered  no  evidence  as  to  the  value  of  the 
piano  at  Nome.  An  offer  was  made  to  prove 
its  value  at  Seattle,  which  was  denied  by  the 
court.  Hie  court  Instructed  the  jury  to  re- 
turn a  verdict  for  respondent  for  what  th^y 
should  find  to  be  the  value  of  the  piano  un- 
der tiie  evidence,  not  exceeding  $1,000,  the 
value  alleged  In  the  complaint,  together  with 
interest 

It  Is  assigned  as  error  that  the  court  per- 
mitted respondent's  counsel  to  interrogate  tbe 
witness  Jaffa  as  to  the  value  of  thla  piano. 
The  witness  resided  in  Nome  from  the  etpring 
of  1899  untU  the  autumn  of  1901.  He  testi- 
fied that  there  was  no  regular  sale  for  pianos 
there  during  that  time,  and  that  not  many 
were  brought  in  from  the  outside;  that  be 
knew  of  six  or  seven  sales  during  the  time 
he  waa  there,  and  particularly  named  three 
of  them.  He  had  some  knowledge  of  pianos 
in  general,  knew  this  particular  one,  and  had 
played  on  it  hlmsel&  The  sale  under  fba  aelz- 
ure  was  made  on  the  31st  day  of  July,  1000. 
He  was  not  posltlTe  that  any  of  the  other 
sales  within  bis  knowledge  were  made  dur- 
ing that  year,  but  did  mention  sales  made  in 
the  faU  of  1S99.  He  did  testify,  however, 
that  during  the  year  1000  be  had  an  Inquiry 
from  a  party  wishing  to  bny  a  couple  of 
pianos,  who  desired  to  know  where  he  could 
find  such  to  purchase,  and  also  two  Inquiries 
from  parties  wishing  to  sdl.  He  knew  the 
prices  asked,  but  did  not  know  of  the  actual 
sales  or  prices  paid  for  those  pianos.  He, 
however,  did  know  the  prices  paid  for  those 
sold  within  his  knowledge.  It  Is  urged  that, 
as  he  was  unable  to  testify  positively  that  be 
knew  of  other  sales  In  the  year  1900.  he  was 
therefore  incompetent  to  fix  the  valne  of  the 
piano  In  question.  We  think  the  objection 
is  not  well  takoi.  The  evidence  had  disclosed 
that  In  Nome  there  was  no  regular  sale  for 
pianos  in  the  ordinary  commercial  way 
through  agencies  or  mercantile  houses.  There 
was  therefore  locally  no  such  fixed  or  curroit 
value  for  such  property  as  could  be  satls&c- 
torlly  established  by  the  tffitiniony  of  experi- 
enced agents  or  merchants  alone.  Tet  the 
imperty  was  a  thing  of  value,  and  the  stand- 
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ard  thnreof  must  have  been  considered  vith 
reference  to  the  location  and  envlnnmirat  of 
the  community,  as  well  as  with  reference  to 
other  sales  of  similar  prepay.  The  testi- 
mony of  persona  acquainted  with  conditlcHis 
iu  that  community  and  having  knowledge  of 
sales  made  and  prices  paid  for  similar  prop- 
erty was  therefore  competent,  and  Its  wdgbt 
was  for  the  jury  to  determhie.  The  fact  that 
the  knowledge  of  the  witness  as  to  specific 
sales  may  have  pertained  to  sales  made  a 
few  months  remote  from  the  time  of  the  seiz- 
ure of  this  piano  was  a  circumstance  tat  the 
Jury  to  consider  In  estimating  the  value  ot 
the  testimony,  but  audi  fact  did  not  render  it 
Incompetent  The  witness  said  he  knew  the 
value,  and  gave  bis  reasons  tot  bdleving 
that  he  knew  It.  The  weight  of  his  testlmmy 
was  therefore  determinable  by  the  amount  of 
knowledge  upon  the  subject  he  showed  him- 
self to  possess.  Birkel  v.  Chandler,  26  Wash. 
241,  60  Pac.  40a  "There  Is  no  rule  of  law, 
and  there  can  be  none,  deflnlng  bow  much  a 
witness  shall  know  of  pnqiierty  before  he  can 
be  permitted  to  give  an  opinion  of  its  value. 
He  must  have  some  acquaintance  with  it, 
sufflclent  to  enable  him  to  form  some  esti- 
mate of  its  valne,  and  then  It  Is  for  the  Jury 
to  determine  how  much  weight  to  attach  to 
such  estimate."  Bedell  v.  Railroad  Co.,  4A 
X.  X.  SOT,  STO,  4  Am.  Bep.  688. 

It  Is  next  assigned  that  the  court  erred  hi 
denying  aroeUanf  s  moUon  that  the  Jury  be 
Instnicted  to  return  a  vndlet  for  respondent 
tov  nominal  damages  only.  This  assignment 
Is  urged  oa  the  theory  that  there  was  no  evi- 
dence as  to  the  valne  of  tills  piano,  and  that 
respondent  could  therefwe  recover  no  nuHre 
than  ncnnlnal  damages.  The  witness  Jafle 
was  asked  the  foUowing  questi(»:  "Ton  may 
answer  what  in  your  Judgment  vras  an  up- 
right piano,  BtofA  and  cover,  standard  make, 
and  In  llrst-class  c^mdltlon  and  In  good  tone— 
what  It  vroold  be  worth  In  July  last  year  in 
Nome,  Alaska.**  His  answer  was,  "I  should 
Judge  about  I7S0  In  Nome."  There  can  be 
no  doubt  that  the  witness  Intended  the  above 
valuatltm  for  this  particular  piano.  He  knew 
it  was  the  subject  of  inquiry,  and  his  further 
examination  showed  his  familiarity  vrlth  It 
In  any  event,  no  objection  was  made  to  the 
question  on  the  ground  that  it  did  not  prop- 
erly describe  the  property  In  question,  and  no 
motion  was  made  to  strike  the  answer  for 
that  reason.  It  was  therefore  properly  before 
the  Jury,  and  under  it  resp<Hident  was  enti- 
tled to  recover  more  than  nominal  damages. 
The  motion  was  properly  denied. 

The  last  asslgnmoit  of  error  Is  that  the 
motion  tor  new  trlai  was  denied.  The  only 
suggestion  made  in  the  br)^  under  this  head 
Involves  the  same  questions  which  have  al- 
ready been  discussed  under  the  lost  assign- 
ment above. 

I'hc  Judgment  Is  atHrmed. 

RBAVIS,  G.  J.,  and  FULLERTON,  AN- 
DERS, and  MOUNT,  JJ..  concur. 


(29  wub. 

SCHWEDE  et  a1.  T.  HEMRICH. 

(Supreme  Conrt  ol  Waehington.   July  16,  1902.) 

CONTRACT— BREACH— COMPULSORT  NONSUIT- 
STAY  OF  PR0GBBDIN1M— APPEAL— BVI- 
DENCff-HARMLBSS  ERROR. 

1.  Where  a  compulsory  nonsuit  bad  been 
granted,  it  was  not  error  to  order  a  stay  tyC  pro- 
ceedings in  a  new  action  between  the  aante  par- 
ties, involving  the  same  aubject-matter,  until 
the  judgment  and  costs  In  the  former  case  had 
been  paid. 

2.  Ad  objection  that  on  affirmative  defense 
contradicts  the  denials  theretofore  introduced 

cannot  l>e  raised  for  the  first  time  on  appeal. 

3.  An  offer  o(  a  deed  allowing  title  in  plain- 
tiff WHS  properly  rejected  aa  immaterial  where 
the  answer  admitted  snch  ownership. 

4.  Where  a  witness  was  shown  a  plat,  and 
asked  if  a  certain  lot  came  up  to  the  meander 
line,  an  objection  thereto  was  properly  sus- 
tained, as  the  plat  showed  for  itaelt 

6.  Ad  objection  to  a  qaestion  asked  of  plain- 
tiff as  to^  what  was  said  to  defendant  about 
holdinj;  him  to  his  contract  was  properly  sus- 
tained as  leading  and  suggestive. 

6.  Where  plaintiff  bad  purchased  a  lot  with 
reference  to  a  certain  plat,  a  copy  thereof  was 
admissible  to  show  the  location  of  the  lot  in 
connectt(m  with  the  shore  line,  although  ob- 
jected to  on  the  sroond  that  the  parties  who 
made  It  nndratook  to  plat  lands  outside  tiie 
meander  line,  to  which  they  had  no  title. 

7.  Where  the  only  objection  to  evidence  was 
that  it  was  immaterial  or  cumulative,  as  being 
in  corroboration  of  a  record  already  In  evidence, 
its  admission  did  not  constitute  reveraible  error. 

8.  A  failure  to  prosecute  an  appeal  from  an 
adverse  decision  of  the  board  of  land  eommis' 
aioners  was  not  a  breach  of  a  contract  to  make 
an  application  to  the  proper  state  authorities  to 
establish  the  preference  right  of  another  to 
purchase  certain  tide  lands,  In  the  absence  of  a 
specific  provision  in  the  contract  that  an  appeal 
should  be  taken. 

Appeal  from  sapa:ior  court,  King  county; 
W.  R.  Bell,  Judge. 

Action  by  Ferdinand  Schwede  and  another 
against  Andrew  Hemrlch.  From  a  Judgment 
for  defendant,  plaintiffs  appeal  Affirmed. 

H.  O.  Foster,  for  appellants.  Sachs  & 
Hale^  for  respondent 

HADLEY.  J.  Appellants  brought  this  suit 
against  respondent  to  recover  damages  alleg- 
ed to  be  due  by  reason  of  breach  of  contract. 
On  the  16th  day  of  March,  18»5,  appellants 
were  the  owners  of  lot  5  In  block  6  of  Jud- 
kln's-  addition  to  the  city  of  Seattle.  The 
complaint  alleges  that  said  lot  bad  a  water 
frontage  of  00  feet,  and  that  It  adjoined  a  cer- 
tain tract  of  tide  lauds  of  the  first  class;  that, 
by  reason  of  the  ownership  and  location  of 
said  lot,  appellants  had  a  preference  right 
to  purchase  the  tide  lands  Immediately  In 
front  thereof;,  that  such  preference  right  ex- 
tended over  and  Included  an  area  of  7.6  acres 
of  tide  lands;  that  said  lands  were  suscepti- 
ble of  division  into  30  lots,  of  the  dimension 
of  60  feet  by  120  feet  each,  exclusive  of 
streets;  that  on  the  date  above  named,  for 
a  valuable  consideration,  appellants  entered 
into  a  written  contract  with  respondent  where- 
by It  was  provided  that  respondent  should 
make  a  proper  application  to  the  state  of 

1  1.  Sea  CoBU,  vol.  13,  Ceat  Dig.  i%  104B,  lOU. 
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Wsshington  for  the  pui-pose  of  establlshlDg 
appellants'  pr^erence  ligbt  to  purchase  said 
tide  lands,  and  of  having  an  award  made  In 
tbelr  favor,  and  deeds  executed  by  said  state 
conveying  the  same  to  appellants;  that,  by 
the  terms  of  said  contract,  respondent  was 
to  prepare  and  do  all  things  necessary  to 
be  dmie  for  the  purpose  of  securing  tlQe  to 
appellants  for  said  lands;  that,  porsuant  to 
the  contract,  and  In  behalf  of  appellants,  re- 
spondeat  duly  filed  In  the  office  of  the  com- 
mlsslcmer  of  public  lands  an  application  to 
purchase  the  lands;  that.  In  violation  of  his 
contract,  respondent  negligently  and  wrong- 
fully failed  to  prosecnte  said  application  In 
a  proper  way,  or  give  It  proper  attention; 
that;  by  reason  of  his  default  and  neglect, 
respondent  pmnitted  the  commlsfdoner  of 
public  lands  to  make  and  enter  an  order  on 
or  about  the  13th  day  of  Uarch,  189^  whidti 
recited  that  appellants  were  not  the  owners 
of  the  uplands  abutting  upm  the  tide  lands 
described  In  said  application;  that,  by  reason 
of  such  negligent  conduct  on  the  part  of  re- 
spondent, said  application  was  rejected,  and  a 
finding  made  against  appellants;  that  re- 
spondent uei^igently  refused  to  prosecute  said 
matter  to  a  final  termination,  as  by  his  con- 
tract he  was  bound  to  do;  that  said  tide  lands 
were  then  of  the  reasonable  value  of  96,000, 
and  judgment  Is  demanded  for  that  sum. 
The  answer  of  respondent  admits  ai^iellants* 
ownership  of  the  upland  lot  hereinbefore  de- 
scribed, and  also  that  respondent  filed  in  the 
office  of  the  commissioner  of  public  lands  in 
behalf  of  appellants  an  application  to  pur- 
chase certain  tide  lands  therehi  described. 
Other  auctions  of  the  complaint  are  denied, 
except  as  admitted  by  the  affirmative  answer 
and  defense  It  Is  affirmatlvdy  averred  that 
respondent,  acting  in  pursuance  of  said  con- 
tract, did.  at  the  propur  time  and  at  his  own 
expose,  make  apiilication  to  the  board  of 
state  land  commission  en  of  the  state  of 
Washington  to  pimdiaae  all  the  tide  lands 
firont  of  the  dty  of  Seattle,  which  appellants 
claimed  the  preference  right  to  purchase  by 
virtue  of  th^  ownership  of  the  lot  above  de- 
scribed; that  at  his  own  expense  he  em- 
ployed an  attorney  to  appear  before  paid 
boaird  and  represent  appeUanta  as  sudi  ap- 
plicants, and  to  do  and  perftnm  eadi  and 
every  act  and  thing  necessary  and  legal  to 
procure  title  to  said  lands;  that  said  attorney 
did  so  appear,  and  did  perform  «ich  and  ev- 
ery thing  proper  and  legal  in  attempting  to 
procure  an  award  to  appellants  of  the  prefer- 
ence right  to  purchase  said  lands;  that  said 
application  was  rejected  by  said  board  from 
no  fault  or  negligence  of  respondent  or  his 
said  attorney;  that  respondent  did  and  per- 
formed all  that  was  required  of  him  by  said 
contract:  The  affirmative  answer  is  denied 
the  reply.  The  case  was  tried  before  a 
Jury,  and,  at  the  conclusion  of  all  the  testi- 
mony, respondent's  counsel  challenged  the 
sufficiency  of  the  evidence  Introduced  on  the 
part. of  appellants,  and  moved  the  court  to 


take  the  case  ttom  the  Jury  and  render  Judg- 
ment in  favor  of  respondent.  The  motion 
was  granted,  and  Judgmoit  rendered  accord- 
ingly, from  which  tbla  appeal  was  taken. 

The  first  assignment  of  error  Is  that  the 
court  granted  a  motion  made  by  respondent 
to  stay  proceedings  In  this  cause  until  the 
Judgment  In  another  cause  should  be  first  paid 
and  satisfied.  It  appears  that  a  previous  ac- 
tion had  been  brought  by  appellants  against 
respondent  In  the  same  court,  Involving  the' 
same  subject-matter.  In  that  action  a  mo- 
tion was  made  for  an  order  of  compulsory 
nonsuit,  which  was  by  the  court  granted; 
and  Judgment  was  entered  against  the  plain- 
tiffs in  fbat  action,  who  are  the  appelant* 
here,  for  $28  costs.  Before  pleading  in  this 
case,  respondent  moved  for  a  stay  of  proceed- 
ings until  the  Judgment  in  the  former  case 
should  be  paid,  which  motion  was  granted. 
Ttaweupon  appellanta  paid  the  former  Judg- 
ment, after  which  Hds  case  proceeded.  The 
action  of  the  court  In  staying  proceedings 
Is  iKiw  nrged  as  «nv.  It  Is  cmtended  that 
there  Is  no  statnto^  auth<Hlty  for  such  a 
stay  of  proceedings,  and  that  In  tiie  absence 
of  such  authority  the  court  Is  without  power 
to  enforce  such  an  order.  No  such  statute 
has  been  pelted  out  to  m,  and  we  are  not 
aware  that  .any  such  exists  in  flils  stote. 
In  the  Jurisdictions  where  this  question  has 
been  considered,  It  does  not  appear  to  have 
been  treated  as  a  rule  resting  upon  statutory 
authoritTt  hut  ratiier  as  we  which. has  been 
evolved  with  the  growth  of  English  and  Am- 
erican Jurlsprndoice  as  an  orderly  and  whole- 
some rule  of  ^oeedure  to  prevent  the  mnl- 
^jdielty  of  vexatloas  suits.  In  2S  Am.  ft 
Bug.  Bnc.  Law  (Ist  Ed.)  p.  627,  note  4,  nv- 
menms  BngUsfa  and  American  antborities  are 
dted  In  support  of  the  tnlfe  We  have  exam- 
ined and  dte  below  cases  from  diffwent  Ju- 
risdictions, none  of  which  aroear  to  bMe 
UteSt  reasons  for  the  rule  upon  statutory  av- 
thfvity.  The  rule  was  early  adopted  In  New 
York  In  Cuyler  t.  Vanderwerk,  1  Johns.  Gas. 
247,  in  a  very  brief  opinion,  and  has  been 
followed  by  numerous  Bubsequettt  New  Tuck 
cases.  For  a  collectlcm  of  many  New  Ycwk 
cases,  see  note  4  on  the  page  of  the  Bicy- 
dopsBdia  dted  above.  Bee,  abo,  Iilemmliig 
V.  Insurance  Co.,  4  Fa.  476;  Gerrlsh  t.  Pratt. 
6  Minn.  88  (Gil.  14);  Mcintosh  v.  Hobeu,  11 
Wis.  418;  State  v.  How^  64  Ind.  18;  Sooy 
V.  McKean,  ft  ^".  J.  Law,  186;  Boblnson  r. 
Transportation  Co.,  16  B.  L  217.  14  Aa  860; 
Hmderson  v.  Griflin,  5  Pet.  151,  8  U.  Bd- 
79.  In  Flonmlng  v.  Insurance  Co.,  supra, 
the  court,  at  page  477,  s^s:  "The  iwactice 
of  the  courts  In  tills  respect  Is  wholesone 
and  beneficial,  and  often  operates  as  a  pen- 
alty which  Individuals  are  protected  from 
being  harassed  by  a  multtplidty  of  suits  for 
the  same  cause  of  action."  We  believe  fb» 
rule  is  both  wholesome  and  Just.  It  appears 
to  have  been  the  iHactice  at  common  Isw. 
and,  in  the  absence  of  a  statute  to  the  con- 
trary, is  a  jftaper  rule  of  procedure  In  this 
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state.  We  hold  that  the  court  did  not  err 
in  granting  the  motion  to  stay  proceedings. 
It  is  true,  appellants  paid  these  costs  with- 
out seeking  other  relief  than  by  way  of  ex- 
ception to  the  order  of  the  conrt;  but,  ■what- 
ever may  be  said  of  procedure  that  might 
have  been  involied,  we  have  deemed  It  ad- 
TisatJe  to  determine  the  matter  upon  Its  mer- 
its, since  It  is  seriously  urged  here  as  error. 

The  second  assignment  of  error  1b  that  re- 
spondent's answer  is  Inconststent,  and  It  la 
alleged  that  the  afflrmatlve  defense  contra- 
dicts the  denials  theretofore  Introduced.  Ap- 
peliante  did  not  however,  move  for  judgment 
upon  the  pleadings,  and  no  objection  appears 
to  have  been  made  to  the  answer  by  way 
of  motion  or  demurrer  In  the  court  below. 
The  affirmative  answer  midoubtedly  states  a 
defense  to  tbe  cause  of  action  set  forth  In  the 
complaint,  and  objection  to  It  cannot  now  be 
urged  for  tbe  first  time  In  this  court. 

It  Is  assigned  as  error  that  the  court  reject- 
ed the  following  evldeDce  ofltered  by  appel- 
lants: An  offer  of  the  deed  showing  title  to 
the  af<Hresald  lot  S  In  BK>ollants  iras  reject- 
ed for  the  reason  -Qiat  the  answer  admitted 
them  to  be  the  owners.  It  was  property  re- 
jected as  Immaterial.  A  witness  was  asked 
whether,  by  the  showing  of  an  exhibit  then 
handed  him,  said  lot  5  comes  up  to  the 
meai^a-  line.  An  ot^Jectlon  was  snstalned 
tm  the  reason  that  flie  plat  showed  tar  It- 
self. TUs  was  not  error.  Qoestlona  were 
aAed  of  one  of  the  appeUants  as  to  "what 
was  said  to  respCTdent  about  holding  him  to 
Ilia  contract  npon  tbe  action  of  the  board  of 
state  land  commissions^  An  objection  was 
sustained  on  the  ground  that  tbe  questions 
were  leading  and  suggesttve.  They  were 
dearly  so,  and  tbe  objections  were  properly 
sustained. 

It  Is  next  assigned  as  error  that  the  conrt 
admitted  the  following  evidence:  A  copy  of 
tbe  original  plat  of  the  addition,  including 
said  lot  5,  was  offered  In  evidence  by  re- 
spondoit.  It  was  ol^ected  to  on  tbe  ground 
that  tbe  parties  who  executed  the  plat  under- 
took to  ^t  lands  outside  of  the  meander 
lin^  and  to  which  they  bad  no  title.  The 
titter  was  made  for  the  purpose  of  showing 
tbe  looitlon  of  lot  6-  In  connection  with  the 
shore  Hne.  It  was  properly  admitted.  Ap- 
pellants bad  purchased  the  lot  with  reference 
to  tbls  plat  It  was  at  least  admissible  In 
evidence  for  what  It  was  worth,  and  for  the 
purpose  of  showing  what  was  In  fact  the 
original  plat  Jf  there  were  errors  In  the 
plat,  they  were  explainable  by  other  testi- 
mony. Besponduit  also  offered  evidence  as 
to  what  proof  of  ownership  In  appellants  as 
to  said  lot  S  was  made  before  tbe  board  of 
atate  land  commissioners.  It  was  objected 
to  on  the  ground  that  tbe  record  only  Is  com- 
petent evidence  upon  the  subject.  Undoubt- 
edly the  record  Is  the  only  competent  evi- 
dence as  to  tbe  application  and  as  to  tbe 
flndlngs  and  Jndgment  of  the  board,  but  It 
does  not  follow  that  tbe  evidence  upon  which 


the  flndlngs  and  Jndgment  were  based  was 
necessarily  a  part  of  the  record.  A  certified 
copy  of  the  record  Introduced  does  not  dis- 
close the  evldoice.  It  is  doubtful  If  this  evi- 
dence became  material  here,  since  the  nltl- 
mate  action  of  tbe  board  was  the  essential 
thing.  It  must  be  presnmed  here  that  the 
findings  and  Judgment  were  baaed  upon  com- 
petent and  satisfactory  evidence.  The  offer- 
ed evidence  was  therefore  no  more  than  Im- 
material or  cumulative,  as  being  In  corrob- 
oration of  the  record  already  In  evidence,  and 
Ite  admission  did  not  constitute  reversible 
error. 

It  is  last  assigned  that  the  court  erred  In 
granting  respondent's  challenge  to  the  suffi- 
ciency of  the  evidence,  and  in  withdrawing 
the  case  from  the  jury  and  entering  Jndg- 
ment for  respondent  We  think  the  action 
of  the  court  was  correct  Tbe  evidence  show- 
ed, beyond  question,  that  respondent  bad  ful 
ly  complied  with  tbe  terms  of  the  aforesalr 
contract.  In  causing  application  to  be  mad6 
to  the  proper  stete  authorities  to  establish 
appellants'  preference  right  to  purchase  the 
said  tide  lands,  and  that  aald  appllcatl(»i  was 
prosecuted  to  a  final  determination  before 
said  board.  The  evidence  also  disclosed  that 
the  application  was  rejected  on  the  ground 
that  appellants  were  qot  the  owno-s  of  the 
upland  abutting  upon  the  tide  lands  sought 
to  be  pnrchaaed,  They  were  tiie  owners  of 
said  lot  B,  It  la  true;  but  it  appears  that 
the  board  found  that  said  lot  does  not  abut 
upon  the  meander  line,  and  that  other  upland 
In  fact  Bes  between  said  lot  and  tbe  tamer 
line  of  tbe  tide  lands.  It  is  urged  as  a 
breach  of  the  contract  that  respondent  did 
not  cause  an  appeal  from  the  dedslon  of  the 
board  to  be  prosecuted.  There  Is  consid- 
erable evidence  In  the  record  upon  that  sub- 
ject. Under  tbe  evidence,  It  is  very  prob- 
able that  the  failure  to  appeal  was  due  to 
appellants*  neglect  to  deliver  to  respondent's 
attorney  the  mailed  notice  from  tbe  board 
showing  the  date  of  the  entry  of  tbe  flndlngs 
and  Judgment  and  also  the  time  within 
which  an  appeal  could  be  token,  until  it  was 
too  late  to  perfect  an  appeal.  However,  If 
that  were  material,  it  probata  should  have 
been  submitted  to  the  Jury.  But  we  do  not 
think  It  became  material  under  tbe  contract 
The  contract  did  not  provide  for  an  appeal. 
We  do  not  think  It  can  be  held  that  respond- 
ent was  bound  to  Incur  the  expense  of  an 
appeal  to  the  superior  court  and  then  to  this 
court  ^  the  absence  of  some  provMon  In 
the  contract  clearly  indicating  that  such  was 
the  intention  of  the  parties.  It  contelns  no 
such  provision.  It  simply  provides  that  ap- 
plication shall  be  made  at  tbe  office  of  tbe 
commissioner  of  public  lands,  and  that  re- 
spondent "win  perform  all  conditions  neces- 
sary and  requisite  In  completing  the  tlUe  to 
Bald  property  at  his  own  Individual  cost  and 
expense,  Including  the  cost  of  appraisement 
and  purchase  of  said  land,  attorney's  fees," 
etc  Nothing  whatever  is  said  of  any  further 
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otillgatlon  upon  respondeut  than  to  prosecute 
nn  application  before  the  proper  state  au- 
thorities, with  whom  rested  the  primary  duty 
o(  hearing  it,  and  the  power  of  determining 
appellants'  rights  thereunder.  While  there 
may  be  a  sort  of  unwritten  rule  In  this  new 
state  to  prosecute  controversies  to  tribunals 
of  the  last  resort,  yet  there  is  no  law  Impos- 
ing upon  litigants  a  duty  to  do  so,  and  we 
think  a  contract  of  the  nature  here  under 
c:>nsIderatIon  cannot  be  held  to  impose  such 
duty  unless  it  speclScally  and  clearly  states 
that  such  was  Intended.  The  evidence  clear- 
ly showed  a  compliance  with  the  contract, 
and  there  was  no  breach  upon  which  to 
found  a  verdict  and  judgment  for  damages. 

We  think  the  court  did  not  err  In  with- 
drawing the  case  from  the  Jury  and  entering 
judgment  for  respondeDt.  The  Judgment  is 
afflrmed. 

REAVIS,  C.  J.,  and  ANDERS,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 


(29  Waah.  78) 

CARR  T.  JONES. 

(Snpreme  Court  of  WsBhington.  July  9,  1002.) 

RBCOVBRINO  PAID  NOTE— PAROL  BVIDENCB- 
AMBIGUITY  IN  NOTE— WITNESS— PARTY  IN 
INTEREST  —  LEGAL  REDUCTION  OF  TAX  — 
BURDEN  OP  PROOF—HARMLESS  ERROR. 

1.  The  maker  of  a  note  which  has  been  paid 
may  maintain  an  action  to  recover  ita  possea- 
sioD. 

2.  A  note  by  which  a  promise  is  made  to  pay 
X240  in  case  taxes  on  personal  property  are  not 
rebated  before  a  certain  time,  "or  such  part  of 
the  above  sum  as  may  not  be  rebatod,"  is  am- 
biguous, so  as  to  admit  of  evidence  In  ex- 
planation that  the  taxes  amounted  to  $842,  and 
that  no  part  of  the  note  was  to  be  paid  if  as 
much  as  ^240  was  rebated. 

3.  Stockholders  in  a  bank,  in  no  way  liable 
on  or  on  account  of  a  note  given  by  another 
stockholder  to  deceased  on  the  sale  to  him  by 
the  bank  of  personal  property,  payable  if  taxes 
on  the  property  he  not  rehated.  are  not.  In  an 
action  to  recover  the  note  of  the  executor,  par- 
ties in  interest,  within  2  Ballinger's  Ann. 
Codes  St.  St.  S  ^91,  precluding  a  party  in  in- 
tcroEit  from  testifying  to  n  transaction  by  him 
with,  or  statement  to  him  by,  deceased,  as 
again!;t  hin  representative. 

4.  Plaintiff  in  an  action  to  recover  a  note 
payable  if  certain  taxes  be  not  rebated,  having 
shown  thot  the  treasurer  had  accppted  from 
defendant  a  redii^'ed  sum  for  the  taxes,  and  re- 
ceipted in  full  therefor,  which  settlement  was 
accepti*d  and  actpd  on  b^  defendant,  the  latter 
lias  the  bnrden  of  showing  that  the  treasurer 
was  not  Iccally  authorized  to  accept  the  re- 
duced sum  in  cancellation  of  the  whole  tax. 

5.  Any  error  in  allowing  plaintiff  to  intro- 
duce evidence  to  Rhow  that  a  reduction  in  taxes 
waB  legally  anthorized,  when  the  burden  of 
proof  was  on  defendant  to  show  that  it  was  un- 
nnthorlKod,  and  he  gave  no  evidence,  is  barm- 
les.^. 

Appeal  from  superior  court,  Chehalls  coun- 
ty; O.  V.  Linn,  .Tudge. 

Action  by  F.  Ti.  Carr  ngninst  Owen  Jones, 
executor  of  O.  W.  Hertges,  deeeaseil.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

t  L  S«e  Blila  and  Notes,  vol.  7,  CeuL  Dig.  |  1360. 


REPORTER.  (Waata. 

J.  A.  Hatchcson  and  Greene  &  Griffiths,  for 
appdlaut   Geo.    D.    Sctaofleld    and   J.  B. 

Bridges,  for  respondent 

HADLEY,  J.  Appellant  is  the  executor 
of  the  estate  of  G.  W,  Hertges,  deceased. 
Respondent  Is  maintaining  this  suit  against 
appellant  to  recover  possession  of  a  certain 
promissory  note  or  written  obligation,  of 
which  the  following  is  a  copy:  "Bank  of 
Montesano.  Montesano,  Wash.,  Feb'y  15, 
1807.  On  or  before  May  15,  1897.  I  promtee 
to  pay  to  G.  W.  Hertges  or  order  two  hun- 
dred and  forty  dollars  for  the  a/c  Bank  of 
Montesano,  Montesano,  Wash.  Value  receiv- 
ed. Payable  in  case  taxes  on  Bank  of  Mon- 
tesano powina]  property  are  not  rebated  on 
or  before  that  time,  or  such  part  of  the  above 
sum  as  may  not  be  rebated  on  or  before  that 
date.  F.  Ii.  Carr."  The  am^ded  complaint 
alleges  that  on  or  about  the  15th  day  of 
February,  1S97,  respondent  was  a  stockhold- 
er and  a  member  of  the  board  of  dhrectws  of 
the  Bank  of  Montesano,  a  corporation  doing 
business  In  Montesano,  Chehalls  county. 
Wash.,  and  that  on  or  about  that  date  the 
said  bank  made  a  sale  of  a  portion  of  Its 
assets  to  said  Hertges  In  consideration  of 
his  assuming  certain  liabilities  due  from  said 
bank  to  its  creditors;  that  am<mg  the  lia- 
bilities of  said  bank  was  an  Item  of  personal 
proper^  taxes  for  the  year  1885.  then  due, 
in  the  aggregate  sum  of  $S42.T8;  that  the 
said  item  made  the  UabllitleB  aasumed  by 
Hertges  exceed  the  amount  of  aaseta  pur- 
chased by  htm  In  the  som  of  f&K^  and  that 
said  note  In  question  was  made  1^  respond- 
ent to  said  Heroes  as  a  guaranty  that  said 
item  of  taxes  would  be  rebated  by  the  board 
of  county  commlsBloners,  on  account  of  exces- 
sive taxation,  in  at  least  the  sum  of  (240, 
and  so  ttiat  the  assets  received  by  falm  In 
said  sale  would  equal  the  UabiUtlei  assumed 
by  him;  that  In  case  no  rebate  of  said  taxes 
was  secured,  then  respondent  was  to  be  lia- 
ble upon  said  note  in  the  amomit  of  the  face 
thei'eof,  but  that  It  was  then  and  there  ^;reed 
betweot  re^ndent  and  said  Hertges  tliat, 
should  said  personal  property  taxes  for  said 
year  be  rebated  in  the  sam  of  $240,  then  said 
note  was  to  be  returned  to  respond^it,  and 
the  same  was  given  and  received  ai  a  guar- 
anty only  that  said  taxes  would  be  rebated  in 
at  least  said  amount;  that  after  the  making 
of  the  note,  and  prior  to  its  maturity,  the 
taxes  were  duly  rebated  the  board  of 
county  commissioners  of  said  jcounty  and  by 
the  city  council  of  Montesano  in  such  manner 
and  form  as  to  redoce  the  said  sum  of  98^- 
78  by  more  than  9240,  and  that  said  reduc- 
tion constituted  the  liappening  of  l^e  event 
whereby  respondent  was  entitled  to  a  sur- 
render of  said  iwte;  that  said  taxes  were 
rcdaced  in  such  an  amount  and  were  liqui- 
dated for  such  a  sum,  less  than  the  original 
amount,  as  to  save  said  Hwtges  harmless 
upon  said  purchase  of  assets,  and  so  as  to 
bring  the  liabilities  assumed  by  him  as  afore- 
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said  wltblD  the  aggregate  amount  'Of  assets 
received  by  him  In  said  sale;  that  respond- 
ent Is  now  the  owner  of  the  note,  and  is 
lifw-fully  entitled  .to  its  possession,  hut  that 
the  same  is  wrongfully  detained  from  him 
hy  appellant;  that  the  note  has  no  actual 
viil  siive  and  except  that  upon  its  face  It 
puniorts  to  be  an  Item  of  Indebtedness 
against  respondeut;  that  respondent  has  de- 
manded the  surrender  of  the  note,  which 
has  at  all  times  been  refused.  Judgment  Is 
prayed  for  the  face  amount  thereof  in  case 
a  delivery  cannot  be  had.  The  answer  ad- 
mits the  execution  of  the  note  as  above  set 
out,  but  denies  generally  other  material  al- 
legations of  the  compluint.  It  also  contains 
an  affirmative  defense,  which  Is  denominat- 
ed a  "counterclaim,"  in  which  it  is  alleged 
that  said  note  was  given  to  save  said  Hert- 
gea  harmless  from  the  whole  of  the  unpaid 
taxes  against  the  bank;  that  when  the  note 
matured  there  was  due  and  unpaid  of  taxes 
against  the  bank  more  than  the  sum  of  $240, 
which  has  never  been  paid  by  respondent,  or 
by  any  one  lo  his  behalf;  and  Judgment  Is 
demanded  against  respondent  for  said  sum, 
with  Interest  on  the  note.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  Judg- 
ment rendered  in  favor  of  respondent,  from 
which  this  appeal  vroM  taken. 

It  is  assigned  as  error  that  the  court  over- 
ruled the  demurrer  to  the  amended  complaint 
The  only  point  suggested  under  this  assign- 
ment i9  that  according  to  the  complaint  the 
note  was  paid,  and  was  therefore  valueless. 
Appellant  submits  that  there  is  no  affirmative 
remedy  to  recover  such  valueless  paper.  We 
think  the  point  is  not  well  taken.  When  an 
outstanding  note  has  been  paid,  it  la  not  only 
the  right  of  the  maker  to  have  possession 
thereof,  but  it  is  a  duty  he  owes  to  himself 
and  others  to  secure  control  of  It  and  thus 
prereat  any  pmslbility  that  It  may,  by  mis- 
take or  otherwise,  pass  Into  the  hands  of  a 
pnrdiaBer.  Tlme^  care  In  the  exercise  of 
snch  right  may  prevent  snhsequeDt  trouble- 
wnne  litigation.  The  demurrer  was  properly 
overruled. 

It  is  next  assigned  that  the  court  erred  in 
admitting  evidence  to  vary  and  cimtradlct 
the  terms  of  the  note.  The  evidence'  refer- 
red to  related  to  what  was  Intended  by  the 
language  of  the  note  and  by  the  parties,  as 
alles;ed  In  the  complaint  The  court  express- 
ly stated  that  the  evidence  was  not  admitted 
to  vary  the  terms  of  the  instrument,  but  tat 
the  purpoee  of  explaining  what  was  Intended 
by  the  writing.  It  was  the  view  of  the 
court  that  the  language  used  in  the  note  was 
ambiguous,  reason  of  the  use  of  the  words 
"or  snch  part  of  the  above  sum  as  may 
not  be  rebated,"  without  stating  to  what  the 
wwda  "above  ram"  related.  The  court  held 
that  parol  evidence  was  necessary  to  explain 
whether  said  words  related  to  the  sum  men- 
tioned aB  the  amount  of  the  obligation  of  the 
note,  or  to  the  amount  of  taxes  referred  to 
therein.   Standing  alone  and  unexplained,  the 


note.  In  the  respect  mentioned.  It  seems  to 
us,  is  indefinite  and  uncertain,  and  Is  easily 
susceptible  of  two  conetructionB.  It  was 
therefore  proper  to  admit  oral  testimony  to 
explain  the  terms  of  the  note  In  the  light  of 
the  intention  of  the  parties  when  It  was 
made.  Appellant  urges  the  well-known  rule 
that  parol  evidence  is  Inadmissible  to  contra- 
dict or  vary  the  terms  of  a  valid  written  In- 
strimient  and  the  authorities  cited  are  to 
that  point  The  rule  Is  probably  one  of 
universal  application.  The  writing  cannot  be 
contradicted  or  varied  by  parol  evidence, 
and  when  its  meaning  Is  unmistakable  no 
parol  testimony  Is  needed  or  proper.  But 
when  the  language  Is  such  as  renders  its 
meaning  doubtful,  resort  must  be  had  to  oth- 
er testimony  In  order  to  ascertain  the  mean- 
ing and  Intent  of  the  parties  by  the  language 
used.  Such  evidence  Is  restricted  to  the  In- 
terpretation of  the  language  used,  and  its  only 
purpose  Is  to  enable  the  court  or  Jury  to  de- 
termine what  the  language  really  means. 
Whart  Ev.  §  937,  and  cases  cited.  We  think 
the  court  did  not  err  iu  admitting  the  testi- 
mony for  the  purpose  for  which  It  was  re- 
ceived and  considered  In  this  case. 

It  is  next  assigned  that  the  court  erred  In 
admitting  the  testimony  of  respondent  and 
other  witnesses  on  the  ground  that  the  payee 
of  the  note  Is  dead,  that  appellant  is  bis  ex- 
ecutor, and  that  the  witnesses  are  interested 
In  the  controversy.  It  Is  urged  that  the  tes* 
timouy  was  admitted  In  violation  of  the  pro- 
visions of  section  5991,  2  Bellinger's  Ann. 
Codes  &  St.,  which  precludes  a  party  In  in- 
terest or  to  the  record  from  testifying  as  to 
any  transaction  had  by  him  with,  or  any 
statement  made  to  him  by,  a  deceased  person, 
when  the  adverse  party  sues  or  defends  as 
executor,  administrator,  or  legal  representa- 
tive of  such  deceased  person.  Tbe  testimony 
of  respondeait  himself  as  to  such  transactions 
and  statements  was  all  stricken  by  the  court, 
and  was  not  considered,  which  cured  any  er- 
ror as  to  any  of  respondent's  own  testimony. 
Other  witnesses  testified  as  to  the  transaction 
and  as  to  statements  made  by  the  deceased. 
These  witnesses  were  stockholde's  or  direct- 
ors of  said  bank  at  the  time  the  aforesaid  sole 
of  assets  was  made.  They  were  Interested, 
.  no  doubt,  to  see  that  tiie  sale  was  nutde;  but 
they  were  in  no  way  parties  to  the  note  given 
by  respondent,  and  assumed  no  UaUU^  there- 
on. That  was  respondent's  Individual  obliga- 
tion only,  and  was  s  transaction  between  him 
and  the  deceased  alone.  The  evidence  shows 
that  any  consideration  which  may  have  ex- 
isted between  respondent  and  the  witnesses 
In  relation  to  the  note  had  already  passed, 
and  that  respondent  assumed  the  obligation 
absolutely  as  bis  own.  The  witnesses  have 
no  flnanclal  Interest  In  the  result  of  this  liti- 
gation one  way  or  the  other.  The  mere  fact 
that  respondent  assumed  the  obligation  ot 
this  note,  whatever  may  be  the  meaning  of 
Its  terms,  was  mutually  treated  by  resixmd- 
ent  and  the  witnessra  as  a  cancellation  of 
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an  obligation  already  due  from  him  to  them; 
and  whether  he  shall  be  compelled  to  pay  the 
whole  or  any  part  of  the  note  Is  ol  no  in- 
terest to  them.  No  claim  for  contribution 
can  arise  in  favor  of  respondent  and  against 
the  witnesses,  for  the  reason  that,  before  the 
note  was  given,  respondent  had  received  from 
the  witnesses  the  full  amount  of  any  consid- 
eration upon  which  such  claim  of  contribu- 
tion can  be  based.  We  are  unable  to  see  that 
the  witnesses  have  any  interest  in  the  contra- 
Tersy,  within  the  meaning  of  the  statute,  and 
therefore  tliink  the  court  did  not  err  in  re- 
ceiving their  testimony. 

The  next  error  assigned  is  that  evidence 
was  admitted  to  prove  that  a  rebate  of  taxes 
was  made.  It  Is  Insisted  that  the  note  refer- 
red to  a  lawful  rebate,  and  that  proof  of  an 
order  of  the  county  commissioners  or  city 
council  was  not  evidence  of  a  lawful  rebate. 
It  was  the  view  of  the  superior  court  tli.it 
inasmuch  as  the  deceased  accepted  the  bene- 
fit of  such  rebate  or  redaction,  and  settled 
the  taxes  on  that  basis,  receiving  receipts 
purporting  to  be  In  full  cancellation  of  the 
whole  tax,  without  raising  objection  to  the 
manner  In  which  the  reduction  was  obtained 
until  after  the  maturity  of  the  note,  his  ex- 
ecutor  cannot  now  attack  the  manner  of  such 
reduction  In  this  action.  IC  was  further  the 
view  of  the  court  that  when  respondent  had 
shown  that  the  treasurer  bad  accepted  from 
the  deceased  a  reduced  sum  for  the  taxes, 
and  bad  receipted  In  fuU  for  the  whole  tax, 
which  settlement  was  accepted  and  acted  up- 
on by  the  deceased,  the  burden  then  devolved 
upon  appellant  to  show  that  the  treasurer  was 
not  legally  authorized  to  accept  such  reduced 
sum  in  cancellation  of  the  whole  tax.  We 
think,  in  any  event,  the  latter  view  is  cor- 
rect, and  that  in  the  introduction  of  respond- 
ent's case  evidence  as  to  the  manner  of  the 
reduction  was  immaterial,  when  It  was  shown 
that  a  reduction  was  in  fact  made,  which  was 
accepted  and  acted  upon  by  the  deceased. 
The  admission  of  respondent's  testimony  in 
relation  to  the  maimer  of  the  reduction  was 
therefore  no  more  than  harmless  error. 

It  ts  last  assigned  as  error  that  the  court 
denied  the  motions  for  nonsuit  and  for  new 
trial,  and  rendered  judgment  for  respondent 
We  think  the  evidence  Was  sufficient  to  sup- 
port the  court's  finding  that  the  meaning  of 
the  language  used  In  the  note  was  to  secure 
said  Hertgcs  for  the  excess  of  liabilities  as- 
sumed by  him  over  the  assets  transferred  to 
him  In  bis  deal  wltb  the  Bank  of  Montesano, 
and  that  In  case  a  rebate  or  reduction  of  per^ 
sonal  property  taxes  equal  to  or  in  excess  of 
1240  was  obtained,  the  note  was  to  be  re- 
turned to  the  maker;  that  If  a  less  amount 
of  reduction  was  obtained,  such  less  amount 
should  be  credited  upon  the  note,  and  re- 
spondent should  be  liable  for  the  difference. 
The  evidence  showed  a  settlement  of  the  tax- 
es for  a  sum  less  than  the  original  amount 
by  more  than  $240.  The  court's  concltislon, 
thereffttv,  was  that  there  la  no  longer  any 


obligation  existing  npon  the  note,  and  that 
respondent  is  entitled  to  its  possession.  It  is 
appellant's  contention  that  respondent  remain- 
ed obligated  upon  the  note  as  long  as  any 
portion  of  the  tax  was  not  rebated  or  paid, 
provided  that  he  should  not  be  liable  for  more 
than  the  amount  stated  In  the  nota  Respond- 
ent's evidence  was,  however,  to  the  contrary, 
and  the  motion  for  nonsuit  was  properly  de- 
nied. The  court  also  found  the  preponder- 
ance of  the  evidence  to  be.  against  appellant's 
contention,  and  we  think  the  finding  la  sus- 
tained by  the  evidence  as  it  appears  In  the 
record. 

The  questions  Involved  In  the  motion  for 
new  trial  have  already  been  discussed.  We 
believe  no  material  error  was  committed, 
and  the  judgment  la  affirmed. 


REAVIS,  C.  J.,  and  DUNBAE,  PULLBE- 
lOX,  ANDERS,  MOUNT,  ana  WHITE,  JJ, 
ooncur. 


(29  Wash.  t4) 

GOODTEAB  RUBfiEB  GO.  T.  SOHREIBEB 

et  al. 

(Supreme  Ooort  of  Wasbiocton.   July  1^ 

ltK)2.} 

FRAUDULENT  RBPRBS8NTATION  IN  BALK- 
GROUND  FOR  RBPLBVIN— mUSTBK  IN  BAMK- 
RUPTGT— RIGHT  TO  GOODS— BTIDSNCB—SUV- 
FICIHNCT  —  JURISDICTIONAL  AMOUNT  —  AP- 
PEAL. 

1.  Where  the  total  value  of  the  property 
sought  to  be  recovered  in  replevin  exceeded  the 
minimum  fixed  by  the  constitution,  the  bq- 
preroe  court  has  jurisdiction  of  an  appeal  there* 
in,  though  the  value  of  separate  portions  of 
the  property  adjudged  to  intervening  claim- 
ants may  not  have  equaled  the  minimum. 

2.  Evidence  held  suffldent  to  warrant  a  find- 
ing in  replevin  that  the  goods  were  purchased 
under  fraudulent  representations,  with  a  pre- 
conceived intent  of  the  purchase:  Dot  to  pay 
for  them,  but  with  intent  to  defraud  the 
seller;  and  it  was  error  to  direct  a  verdict  for 
the  purchaser. 

3.  A  trustee  in  bankruptcy  In  relation  to  the 
bankrupt's  goods  does  not  stand  as  a  purchaser 
for  valuf  without  notice,  bavins  no  higher 
right  thereto  than  the  bankrupt,  and  replevin 
mav  be  maintained  afniinst  him  for  goods  fraud- 
ulently obtained  by  the  bankrupt 

4.  Where  a  sale  of  goods  had  been  rescinded 
and  the  goods  seized  in  replevin  prior  to  the 
appointment  of  a  trustee  In  hnnkmptcy.  inch 
trustee  could  not  retain  the  property,  if  it  had 
been  obtained  by  the  fraud  of  the  bankrupt 

5.  That  goods  were  purchased  by  retailera 
from  another  retail  merchant,  .who  sometimes 
did  a  jobliing  business,  for  $3,000,  which  goods 
were  originally  invoiced  to  such  retailer  for 
000.  and  were  removed  from  the  place  after  6 
o'clock  in  the  evening,  and  that  when  the  goods 
wtre  replevied  by  tbe  wholesalers  a  controversy 
as  to  the  right  of  the  officer  to  take  them  arose, 
do  not  constitute  badges  of  fraud  sufflcient  to 
require  submission  to  the  jury  of  the  question 
of  mvh  retailers'  knowledge  of  the  fraud  of  the 
original  pnrcbaser  of  the  goods. 

(>.  In  replevin  for  goods  alleged  to  have  been 
sold  defendant  on  fniae'  representations  as  to 
hif  credit  it  was  error  to  refuse  to  permit 
fendant's  clerk  to  testify  as  to  tbe  faisi^  ot  a 
written  statement  of  bis  accounts  SMit  by  d«- 
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fendant  to  plaiotiff,  and  to  show  by  plaintiff's 
credit  man  tliat  credit  was  extended  on  such 
statement. 

Appeal  from  snperlor  court,  Spokane  coun- 
ty; Leander  H.  Pratbor,  Judg^ 

Action  by  tfae  Goodyear  Rubber  Company, 
a  corporation,  against  Charles  Schrelber,  O. 
J.  Kemp  and  H.  H.  Hebert,  partners  doing 
btuiinesa  as  Kemp  &  Hebert,  and  Paul  J.  Stro- 
bacli,  trustee  in  bankruptcy  of  Gbarles  Sdird- 
ba,  bankrupt  From  a  Judgment  tai  faTor  of 
tbe  deffflidants,  the  plaintiff  appeals.  Affirm- 
ed as  to  Kemp  &  Hebert,  and  reversed  as  to 
other  respondents. 

Crow  &  Wmiama,  for  appellant.  Samuel 
B.  Stern,  for  respondent  Strobacb.  Daufion 
&  Huneke,  for  respondents  Kemp  &  Hebert 

FUIXJSBTON,  J.  This  was  an  action  of 
replevin  brought  by  the  appellant  against 
the  respondent  Schrelber  to  recover  the  pos- 
session of  certain  merchandise  theretofore 
8dd  by  the  appellant  to  Schrelber,  who  was 
then  engaged  In  the  shoe  business  at  Spo- 
kane, in  this  state.  In  Its  complaint  the 
idalntlff  alleged  that,  prior  to  the  time  the 
gooda  were  sold  to  Schrelber,  Schrelber  repre- 
sented to  the  aiipellant  that  he  was  in  good 
flnnnclal  standing,  was  perfectly  solvent  able 
to  meet  his  bills  as  they  matured,  and  had 
assets  greatly  In  excess  of  his  liabilities,  when 
in  truth  and  In  fact  he  .was  not  In  good  finan- 
cial standing,  and  was  not  able  to  meet  his 
bins  as  they  matured  or  at  all;  that  his  as- 
sets were  mnch  less,  and  bis  Indebtedness 
much  greater,  than  he  stated  them  to  be,  and 
that  he  was  at  the  time  the  representations 
were  made  and  at  the  time  of  sale  wholly 
Insolvent;  that  such  representations  wera 
made  frandnlently  and  willfully,  and  for  the 
purpose  of  deceiving  the  appellant  and  bat 
for  which  representatltms  the  sale  would  not 
have  been  made;  that  the  appellant,  upon 
first  learning  the  facts,  elected  to  rescind  the 
sale  and  to  recover  the  possession  of  the 
goods.  There  was  a  second  cause  of  action 
for  goods  sold  by  G.  R.  Winslow  &  Go.  to 
Schrelber,  containing  the  same  allegations  as 
to  fraud  as  the  first  with  the  further  allega- 
tion that  the  claim  tar  tbe  goods  had  been 
assigned  to  the  appellant  At  the  time  of  the 
oommencemoit  of  the  action  a  writ  of  re- 
^vbi  was  sued  out,  under  whlcih  tbe  sheriff 
seized  the  goods  described  In  the  complaint; 
taking  a  imrt  of  them  from  tbe  possession 
of  Schrelber,  and  a  part  (tiie  major  portion) 
from  the  possession  of  tbe  respondents  iKemp 
*  Hebert  Shortly  after  the  commencement 
of  the  action  other  creditors  of  Schreih«r  filed 
In  the  proper  court  a  petition  In  bankruptcy, 
upon  which  Schrelber  was  adjudged  a  bank- 
rupt and  the  respondent  Strobach  was  ap- 
pointed trustee  in  bankruptcy  of  his  estate. 
Kemp  &  Hebert  and  Strobach  were  after- 
wards, with  leave  of  court,  made  parties  de- 
fendant and  permitted  to  answer  the  com- 
plaint. Kemp  &  Hebert  answered,  denying 
tbe  allesatlona  of  fraud,  and  pleading  affirma- 


tively, In  substance,  that  the  goods  taken 
from  their  possession  under  the  writ  together 
with  other  goods,  had  theretofwe  been  pledg- 
ed by  Schreiber  to  one  Stout  to  secure  an 
actual  loan  of  ^,500  made  by  Stout  to  Schrei- 
ber; that  after  the  loan  became  due,  and 
for  the  purpose  of  paying  the  same,  Stoat  and 
Schreiber,  on  the  one  part,  and  Kemp  &  He- 
bert, on  ibe  other,  entered  into  an  agreement 
by  the  terms  of  which  Kemp  &  Hebert  pur- 
chased the  goods,  taking  the  same  from  the 
possession  of  Stout,  and  paying  therefor  near- 
ly 93,000,  f2,S00  of  wfalch  wait  to  Stoat  and 
the  balance  to  Schrelber.  They  further  allege 
that  at  such  time  they  had  no  kno^^ledge  that 
the  goods  had  not  been  paid  for,  or  that  the 
appellant  or  C.  R.  Winslow  &  Ga,  made 
claim  to  the  goods,  or  that  any  fraud  had 
been  committed  by  Schrelber  in  obtaining 
possession  of  the  same,  and  that  tbe  price 
paid  was  the  reasonable  vidne  of  the  goods. 
The  answer  ot  Strobach,  upon  which  tbe 
canse  tvent  to  trial,  consisted  of  a  general 
denial  of  the  allegations  of  the  complaint 
At  the  trial,  on  tbe  conclusion  of  the  appel- 
lant's oase,  the  respraidents  sevemlly  Intos 
posed  the  statutory  challenge  to  tbe  legal 
sufficiency  'of  the  evidence,  whereupon  tbe 
court  withdrew  the  case  from  the  amddera- 
tlon  of  tbe  jury,  and  directed  judgment  to  be 
^t«red  for  the  respondents.  Of  the  goods 
seized  under  the  writ  of  replevin,  those  taken 
from  Kemp  &  Hebert  were  returned  to  them 
on  ft  redelivery  bond  given  at  tbe  time  ot 
tbeir  appearance  In  the  action.  Those  taken 
from  the  store  of  Schrelber  were  dellvoed  to 
tbe  appellant  wbo  bad  possession  oC  them 
at  the  time  of  the  entry  of  the  judgmait. 
The  Judgment  In  favor  of  Schrelber  and 
Kemp  &  Hebert  was  to  the  effect  that  the 
appellant  take  nothing  by  Its  action  and  for 
costs.  Tbe  judgment  In  favor  Strobach 
was  that  tfae  ai^eltant  redeliver  tbe  goods 
to  him,  or.  In  case  redelivery  could  not  be 
had.  that  he  bave  judgment  tta  tiielr  valoe, 
which  value,  the  judgment  recites,  the  par- 
ties bad  agreed  to  be  f  184.22. 

Based  upon  ^e  contention  that  tbe  value 
of  the  pn^ierty  In  controversy  between  ttie 
appellant  and  himself  is  less  tb&n  $200*  the 
reapond^t  Strobach  moves  to  dismiss  flie  as^ 
peal  on  the  ground  that  tbia  court  Is  without 
jurisdiction.  But  tbe  total  value  ct  tbe  pn^- 
erty  which  tfae  appellant  sought  to  recover 
from  Schreiber,  as  shown  by  tbe  complaint 
and  evidence,  greatly  exceeded  tfae  minimum 
fixed  by  tfae  constltotlon.  This  value  deter- 
mines tfae  jurisdiction  of  tfae  court  not  Ifae 
Talne  of  the  separate  portions  of  tbe  property 
the  trial  court  may  bave  adjudged  to  Inter- 
vening claimants.  Tfae  motion  is  denied. 

The  principal  c<HitentI(m  of  the  appellant  Is 
that  the  court  erred  In  holding  that  tfae  evi- 
dence introduced  on  its  behalf  was  insuffi- 
cient to  justify  a  verdict  In  its  favor.  As 
against  the  respondents  Schreiber  and  Stro- 
bach, we  think  the  contention  Is  well  takm. 
There  was  evidence  tending  to  show  tbat 
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Schrclber  made  false  statements  as  to  his 
financial  condition  for  the  purpose  of  procur- 
ing credit  of  the  appellant;  that  he  was  at 
that  time  and  at  the  time  he  reeeived  the 
giiods  selling  his  stock  at  a  sacrifice,— losing, 
as  he  himself  states,  by  that  means,  some 
$8,500  between  the  date  of  the  order  and  the 
time  be  was  adjudged  a  bankrupt;  that  he 
"gambled  heavily"  durhig  the  same  period; 
that  he  never  opened  the  boxes  in  which  the 
goods  were  shipped  to  him,  hut  shortly  after 
their  receipt  pledged  a  portion  of  them,  with 
otlier  goods,  to  Stout,  to  secure  an  advance- 
ment made  to  hlra  by  Stout,  delivering  - the 
goods  into  Stout'a  possession.  Other  circum- 
stances were  also  shown  hardly  consistent 
with  honest  conduct,  sufficient,  when  taken 
altogether,  to  well  warrant  the  Jury  In  finding 
that  tlie  go.  ds  were  purchased  under  fraudu- 
lent representations,  with  a  preconceived  In- 
tent on  the  part  of  Schrelber  n:it  to  pay  for 
them,  but  with  the  hitent  to  cheat  and  de- 
fraud the  appellant  Under  this  state  of 
facts,  the  appellant  could  rescind  the  sale,  and 
recover  from  Schreiber,  or  any  one  holding 
under  him,  not  a  purchaser  for  value  and 
without  notice,  the  goods  so  fraudulently  ob- 
tained. Stmhach  d::e8  not  stand  in  the  rela- 
tion of  a  purchaser  for  value  without  notice. 
He  stands  in  a  representative  capacity,  and 
could  have  no  higher  right  to  the  goods  than 
Schrelber  had.  More  than  this,  the  sale  had 
been  rescinded  and  the  goods  seized  prior  to 
the  time  he  acquired  any  right  to  the  prop- 
erty of  Schrelber  at  all.  He  could  n  it,  there- 
fore, retain  the  property,  if  it  had  been  ob- 
tained by  Schi-eiber  through  fraud  practiced 
upon  the  appellant;  and  whether  there  was 
such  fraud  practiced  should  have  been  8ub> 
mitted  to  the  jury. 

As  to  Kemp  &  Hebert  the  case  stands  dif- 
ferently. The  evidence  shows  that  they  ob- 
tained the  goods  held  by  them  In  the  man- 
ner stated  \a  their  answer.  It  was  also 
shown  that  Schrelber  occasionally  did  some 
jobbing  trade,  that  his  store  was  a  going  con- 
cern at  the  time  these  respondents  acquired 
the  goods,  and  that  there  was  nothing  In  the 
j^eneral  appearances  that  should  have  put 
chem  upon  inquiry,  or  that  Indicated  that 
ihere  had  been  any  change  in  his  affairs.  In- 
deed, a  traveling  repi'esentatlve  of  the  appel- 
lant, who  resided  in  Spokane,  and  who  testi- 
fied that  It  was  a  part  of  hla  duty  to  observe 
and  report  upon  the  conduct  of  the  custom- 
ers of  his  house,  said  that  he  was  frequently 
in  Spokane  and  in  the  store  of  Schreiber  dur- 
ing the  months  just  preceding  the  time  this 
action  was  commenced,  and  that  he  neither 
saw  nor  heard  anything  that  would  indicate 
that  Schreiber  was  not  doing  a  legitimate  and 
fairly  prosperous  business.  But  It  does  ap- 
pear that  the  gcKwls  purchased  by  Kemp  & 
Hebert,  and  for  which  they  paid  something 
fess  than  $3,000,  cost,  accoi-ding  to  the  in- 
voices, about  $4,000:  that  the  sale  was  coo- 
Bummated  and  the  g  ;ods  turned  over  in  the 
evening,  commencing  about  6  o'ciock;  and 


that  there  was  some  controversy  at  the  time 
the  levy  of  the  writ  was  made  between  Kemp 
&  Hebert  and  the  persons  representing  the 
appellant,  coucernlng  the  go^ds,-— all  of  which, 
the  appellant  argues,  constitute  badgeij  of 
fraud  Bufllclent  to  require  the  submission  of 
the  question  to  the  jury.  But  a  careful  ex- 
amination of  this  branch  of  the  evidence  fails 
to  convince  us  that  there  was  anything  in 
these  circumstances  tending  to  show  a  want 
of  good  faith  on  the  part  of  the  purchasers. 
While  it  does  appear  that  the  goods  which 
came  from  the  appellant's  house  were  new, 
and  that  this  price  would  Indicate  a  rather 
heavy  discount  for  that  class  of  goods,  yet  the 
Invoice  price  of  these  goods  was  but  little 
more  than  one-third  of  the  invoice  price  of 
the  total  amount  purchased,  and  the  condition 
and  character  of  the  remainder  was  not 
shown,  'riie  price  was  made  as  a  whole,  and, 
in  the  absence  of  a  showing  of  the  character 
of  the  whole,  it  will  not  be  presumed  that 
the  price  paid  was  not  a  reasonable  and  fair 
price  for  the  go.ids  as  a  whole.  There  was 
nothing  in  the  time  of  the  sale  that  makes  Its 
character  suspicious.  On  the  contrary.  It  ap- 
pears that  the  parties  selected  the  most  con- 
venient time.  Aside  from  this,  the  transac- 
tion was  had  hi  the  presenoe  of  clerks  of  both 
parties  and  the  legal  representative  of  Stout, 
— certainly  not  the  usual  method  where  se- 
crecy is  intended  or  desired.  While  there  Is 
much  in  the  record  as  to  what  occurred  when 
the  officer  came  to  the  store  of  Kemp  &  He- 
bert with  the  replevin  writ,  we  gather  from 
it  all  that  the  controversy  was  over  the  right 
of  the  ofUcer  to  seize  the  goods.  It  does  ap- 
pear that  the  member  of  the  firm  of  Kemp  & 
Hebert  who  was  present  ou  that  occasion  pro- 
tested stoutly  against  the  seizure,  but  we 
fall  to  find  In  this  any  indication  that  either 
le  or  the  other  member  of  his  firm  had  notice 
or  knowledge  at  the  time  they  purchased  the 
goods  that  Schreiber  had  fraudulently  obtain- 
ed them  from  the  appellant. 

The  appellant  complains,  and  we  tlilnk 
Justly,  that  the  court  too  narrowly  restricted 
the  testimony  on  the  question  of  the  fraud  of 
Schrelber.  It  was  shown  that  Schrelber,  for 
the  purpose  of  procuring  credit  of  the  appel- 
lant, bad  made  and  forwarded  them  a  written 
statement  purporting  to  show  his  financial 
condition,  on  which  he  had  given  a  list  of  bis 
creditors,  with  the  amounts  due  them,  re- 
spectively, against  some  of  which  he  Iiad  writ- 
ten the  word  "Paid."  The  court  refused  to 
permit  the  clerk  of  Schreilier  to  answer 
whether  or  not  certain  of  these  accounts  mark- 
ed as  paid  had  In  fact  been  paid,  and  wheth- 
er or  not  there  were  a  numhor  of  other  cred- 
itors whose  names  were  not  on  the  Ust.  The 
court  also  refused  to  permit  the  agent  of  the 
appellant  who  bad  charge  of  its  credit  busi- 
ness, and  power  to  make  and  control  the  sales 
of  its  gooids,  to  answer  whether  or  not  this 
sale  was  made  in  reliance  upon  the  truth  oC 
the  matters  contained  In  the  statement,  and 
whether  It  would  have  been  made  but  for  the 
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representatlonB  made  In  the  stntemenf,  Thege 
queationa  were  proper,  and  answers  to  tliem 
slioald  have  been  permitted.  Other  matters 
assigned  as  error  wiU  Dot  recur  on  the  re- 
trial of  the  cause,  and  no  mention  of  them 
need  be  made  here. 

The  judgment.  In  so  far  as  It  affecta  the 
respondents  Kemp  St.  Hebert,  la  affirmed.  As 
to  the  other  respondents  it  is  reversed,  and  a 
new  trial  ordered. 

REAVIS,  C.  J.,  and  HADLEY,  WHITE, 
ANDEItS.  and  MOUKT,  JJ.,  concur. 


(41  Or.  239) 

ROBSON  V.  HAMILTON  et  al. 

(Supreme  Court  of  Oregon.   July  21,  1902.) 

VENDOR    AND    PURCHASER  —  FRAUD  ~  BVI- 
.  DENCE-INTENT— UNLAWFUL  TRANSAC- 
TION—DISPOSITION OF  APPEAL. 

1.  A  letter  from  a  debtor  to  a  creditor:  "If 
you  get  in  and  hug  me,  it  will  take  the  whole 
jilace  to  pay  the  lawyers  with,  and  you  and  I 
will  have  nothing.  You  can  jusit  do  as  yon 
please.  Eitber  sue  me,  and  be  sure  of  getting 
uothlug,  or  you  can  just  wait  on  me,  and  I  wiU 
get  it  when  1  can," — aod  others  of  similar  im- 
t>oi-t.  Indicated  Uint  the  execution  of  a  deed  21 
days  inter  by  the  debtor  of  her  realty  was  to 
put  it  beyond  the  reach  of  her  creditors,  and 
were  admiHsible,  in  an  action  to  set  aside  the 
conveyance,  to  establish  such  fraudulent  intent. 

2.  In  an  action  to  »et  aside  a  deed  as  in  fraud 
of  creditors,  the  grantor's  declarations  to  the 
notary  at  the  time  the  conveyance  was  executed 
as  to  intent  were  admissible  as  rua  gestae. 

3.  Where  a  dangbter  conveyed  realty  to  her 
parents  to  put  it  beyond  the  reach  of  creditors, 
the  law  pre«)imes  that  th^  were  aware  of  her 
fraudulent  intent. 

■i.  Plaintiff  conveyed  her  realty  to  defendant 
in  order  tbnt  she  might  take  her  husband  and 
son  out  of  the  state  to  avoid  tbrir  being  prose- 
cuted for  a  felony.  Defendant  deeded  the  same 
to  her  parents  to  put  it  beyond  the  reach  of 
her  creditors.  Plaintiff  thereafter  sued  on  the 
Botes  given  for  the  purchase  price,  and  recov- 
ered judgment.  Held,  that  plaintiff  could  have 
the  conveyance  made  by  defendant  set  aside, 
in  order  to  enforce  her  judgment,  as  It  was  not 
necessary  for  her,  in  opening  her  case,  to  show 
that  she  had  violated  the  law;  nor  did  she 
need  the  aid  of  the  original  transaction  to  main- 
tain her  action. 

5.  Where,  in  an  equitable  action,  defendants 
did  not  introduce  evidence  because  the  court 
excluded  competent  evidence  offered  by  plain- 
tiff, the  cause  will  be  remanded,  on  npi>eal.  in* 
stead  of  entering  final  judgment  for  plaintiff. 

Appeal  from  (Hrcnlt  court,  ZJnn  county; 
B.  P.  Bol8«,  Jtidg«. 

Action  by  Ellsabetb  Robson  against  Juliett 
Hamilton  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.  Iterersed. 

Tbts  is  a  suit  to  set  aside  a  deed  to  real 
property,  and  to  subject  the  premises  to  the 
BatisfactioQ  of  a  judgment.  It  Is  alleged  In 
the  complaint,  in  substance:  That  about  Oc- 
tober 1,  1894,  the  defendant  JuUett  Hamll- 
tm  and  one  Michael  Berrlsan,  to  evidence 
a  part  of  the  purchase  price  of  the  real  prop- 
erty hereinafter  described,  executed  to  plain- 
tiff tbeir  four  promissory  notes,  of  |3O0  each, 

5  2.  See  Evidence,  vol.  20,  Cent.  Dig.  S  322;  Frntid- 
Qlent  Cooveyancei,  vol.  St.  Cent.  Dig.  if  826,  839. 


payable  In  one,  two,  three,  and  four  years, 
rcsipw-tlvely,  from  said  date,  with  interest  at 
5  per  cent,  per  annum.  The  three  latter  not 
having  been  paid  when  due,  or  at  all,  she  com- 
menced an  action  In  the  circuit  court  for  Llun 
eoimty  to  recover  thereon;  and  a  tract  of 
land  conalsting  of  the  N.  W.  14  and  the  W. 
%  of  the  X.  E.  %  of  section  5,  In  township 
13  S.  of  range  1  W.  of  the  Willamette  meridi- 
an, In  said  county,  was  duly  attached  therein, 
and  on  October  23,  1900,  a  judgment  was 
rendered  ia  said  action  against  Mrs.  Hamil- 
ton for  the  sum  demanded,  and  said  premises 
were  ordered  sold,  and  an  execution,  having 
been  issued  thereon,  was  returned  nulla  bona. 
That  on  October  5,  180C,  Mrs.  Hamilton,  be- 
ing the  owner  of  said  land,  which  was  then 
and  now  of  the  value  of  51,400,  and  of  cer- 
tain personal  property  of  the  value  of  HOO, 
and  being  deeply  indebted  and  unable  to  pay 
her  creditors,  for  the  purpose  of  hindering 
and  delaying  whom,  and  without  any  consid- 
eration therefor,  executed  to  her  mother,  the 
defendant  Mary  M.  Jones,  a  pretended  deed 
of  said  premises,  which  has  been  duly  record- 
ed. That  about  that  time  Mrs.  Jones  ad- 
vanced to  her  daughter  Mrs.  Hamilton  the 
sum  of  $-iOO,  which  was  afterwards  repaid 
by  the  sale  of  personal  property  belonging 
to  the  latter.  That  Mrs.  Jones  and  her  hus- 
band, the  defendant  John  H.  Jones,  have 
at  all  times  known  that  the  pretended  trans- 
fer by  Mrs.  Hamilton  rendered  her  Insolvent, 
and  that  she  made  said  deed  to  her  mother, 
to  hinder,  delay,  and  defraud  her  creditors. 
Mrs.  Hamilton,  answering  separately,  denied 
that  the  deed  was  made  to  hinder,  delay,  or 
defraud  her  creditors,  and  alleged  that  at  the 
time  she  signed  it  her  father  and  mother  well 
knew  of  her  indebtedness,  and  of  her  probable 
inability  to  pay  the  same;  that  said  deed  was 
made  in  pursuance  of  an  agreement  whereby 
her  iiarenta  were  to  keep  and  educate  her 
children,  and  to  permit  her  to  make  her  home 
with  them  whenever  she  so  desired.  In  con- 
sideration of  which  they  were  to  have  the 
use  of  all  that  part  of  said  land  that  should 
remain  after  conveying  enough  of  it  to  plain- 
tiff to  pay  the  sura  due  her;  that,  in  order 
more  conveniently  to  carry  out  the  terms  of 
their  agreement,  she  signed  and  acknowledg- 
ed the  deed  to  her  mother,  and  placed  It  In 
her  trunk  until  she  obtained  secnrlty  for  the 
faithful  performance  of  their  contract,  but 
without  her  knowledge  or  consent  it  was  tak- 
en therefrom  and  placed  on  record.  The  de- 
fendants Mary  M.  and  John  H.  Jones,  answer- 
ing Jointly,  denied  the  material  allegations  of 
the  complaint,  and  alleged  that  the  plaintiff 
and  their  daughter  had  entered  into  a  fraud- 
ulent agreement.  In  pursuance  nf  which  said 
Judgment  -  was  rendered  against  her,  with 
the  tmderstandlng  that  she  would  not  be  re- 
quired to  pay  any  part  thereof;  that  the  deed 
was  executed  by  Mrs.  Hamilton  to  her  mother 
In  good  faith  and  for  a-  Taluable  considera- 
tion, and  accepted  \js  the  latter  without  any 
knowledge  or -notice  of  Mrs.  Hamilton's  pre- 
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ezlatliif  iBdebtedneBs;  tliat  In  May,  1S96. 
MxB.  Hamilton  executed  to  aald  defendants 
a  note  for  the  sum  ot  91.000,  secured  by  a 
mortgage  on  said  land,  tbe  coDslderatfon  for 
the  note  being  the  sum  of  f400  in  money  ad- 
Tanced  to  her,  and  the  settlement  of  a  claim 
for  the  board  and  care  of  her  children,  and 
for  the  time  employed  and  expense  Incurred 
in  making  a  journey  from  Illinois  to  Oregon 
at  Mn,  HamllttHi's  request,  which  board, 
care,  expense,  and  time  were  reasonably 
worth  tbe  sum  of  $300;  that  about  June  18, 
1896,  Mrs.  HamUton  delivered  to  said  de- 
fendant 18  head  of  cattle,  worth  $10  each, 
the  value  of  which  was  to  be  credited  on  her 
mortgage  note,  which  could  not  then  be  found, 
but  was  afterwards  discovered  in  her  pos- 
sesslcm;  that  in  consideration  ot  tbe  cancel- 
lation of  said  mortgage,  and  the  receipt  of  a 
cow  and  a  cook  stove,  and  the  settlement 
of  said  account,  and  for  the  future  support 
of  Mrs.  Hamilton's  children,  she  executed  said 
deed,  the  consideration  for  which  was  paid 
without  notice  or  l^nowledge  of  her  pre-exist- 
Ing  indebtedness;  that  since  securing  the 
deed,  and  without  notice  of  any  claim  upon 
plaintiff's  part,  said  defendants  have  made- 
permanent  improvements  upon  said  iand  of 
the  value  of  $446;  and  that  the  real  property 
at  tbe  time  Mrs.  Hamilton's  deed  was  ex- 
ecuted was  of  no  greater  value  than  $500, 
and  now  worth  not  more  than  $946.  The 
reply  put  In  issue  the  allegations  of  new  mat- 
ter In  the  answer  of  Mr.  and  Mrs.  Jones, 
and,  at  the  trial  which  followed,  tbe  plaln- 
tUTs  counsel  Introduced  their  testimony  and 
rested,  whereupon  the  court  dismissed  tbe 
suit,  and  plaintiff  appeals. 

H.  C.  Watson,  for  appellant  P.  B.  Kelly, 
for  respondents. 

MOORE,  0.  J.  (after  stating  the  facts). 
The  plalntifTs  deposition  offered  Id  evidence 
is  to  tbe  effect  that  In  the  summer  of  1694 
she  was  the  on'uer  of  said  land,  upon  which 
she  was  then  living,  and  having  a  son  held  In 
the  jail  of  Linn  county.  Or.,  awaiting  exam- 
ination upon  a  charge  of  larceny,  tbe  defend- 
ant Juliett  Hamilton  Informed  her  that  h^ 
husband  and  another  son  were  liable  to  be 
sent  to  the  penitentiary  for  crimes  committed 
by  them,  and  suggested  that  if  she  would  con- 
vey said  land  to  her,  and  leave  the  state  with 
her  husband  and  the  latter  son,  and  not  re- 
turn or  permit  her  residence  to  become  known 
to  her  friends  in  Oregon,  the  son  who  was  in 
jail  could  attribute  the  theft  with  which  he 
was  charged  to  the  brother  who  had  gone 
away,  and  thus  escape  punishment;  and,  fear^ 
lug  that  her  husband  and  other  son  might  be 
apprehended,  she  accepted  the  advice  of  Mrs. 
Hamilton,  and  in  pursuance  thereof  executed 
to  her  a  bill  of  sale  of  certain  personal  prop- 
erty, and  a  deed  of  said  land,  receiving  there- 
for the  promissory  notes  hereinbefore  describ- 
ed and  f2S0  In  cash,  with  which  she  wrat  to 
California,  leaving  her  son  In  jail,  and  taking 
b«r  tiuabattd  and  the  other  son  with  bar,  and 


that  she  did  not  correspond  wtth  any  of  b« 

relatives  until  about  Octobw,  1896.  Oert^ 
letters  written  by  Mrs.  HamUton  to  plalntiJX; 
and  properly  identified,  were  attached  to  tbe 
deposition  and  offered  In  evidence;  but;  hav- 
ing heea  excluded  by  the  court,  they  were 
admitted  as  "evidence  offered,  excluded,  and 
excepted  to,"  under  tbe  rule  prescribed  there- 
for. Laws  Or.  1883,  p.  26.  The  plaintiff, 
having  resided  In  California  since  1894,  was 
unable  to  state  upon  her  examination  wheth- 
er Mrs.  Jones  had  any  knowledge  of 
daughter's  Indebtedness  prior  to  accepting  the 
deed  from  her.  J.  O.  Wile  in,  appearing  as 
plahitifiTs  wltn^,  testified  that  Mrs.  Hamil- 
ton, prior  to  securing  tbe  deed  of  tiie  land, 
said  to  him,  "If  you  don't  give  me  away, 
I'll  scare  them  out  and  get  the  place."  W.  C. 
Peterson,  another  witness,  testified  that,  as 
a  notary  public,  he  prepared  the  deed,  and 
took  the  acknowledgment  of  Mrs.  HamUton 
thereto,  conveying  the  land  In  question  to  bcr 
mother,  and  that  hex  father  was  present  when 
the  deed  was  executed.  The  witness  was 
thereupon  asked  to  state  what  was  said  by 
Mrs.  Hamilton  at  that  time,  but,  an  objeo' 
tion  having  been  sustained  on  tbe  ground  tbat 
her  mother  was  not  present,  his  answer  was 
received,  and  marked  as  "evidence  offered, 
excluded,  and  excepted  to,"  and  is  as  follows: 
"She  came  to  my  ofllce  and  made  a  state- 
ment that  she  owed  her  father  and  motiier 
for  taking  care  of  her  children;  that  she  was 
In  a  pressed  condition,  and  wanted  to  torn 
the  property  over  to  them;  that  they  bad 
bad  some  tronble,— as  she  put  It,  she  wanted 
a  'breathing  spelL'  I  reached  up  and  took 
down  a  blank  from  my  cases, — a  mortgage 
blank.  I  presumed .  she  wanted  to  give  a 
mortgage.  And  she  said,  'No;  I  want  to  make 
a  deed,  and  stop  this  trouble.' "  Before  Mrs. 
Jones  can  be  charged  with. any  participation 
in  the  aUeged  fraud  of  her  daughttf.  It  must 
appear  tliat  Mrs.  Hamilton  Intended,  by  exe- 
cuting the  deed,  to  place  the  property  beyond 
tbe  reach  of  her  creditors,  with  hitent  to  hin- 
der, delay,  or  defraud  them.  Her  letters  to 
plaintiff  tend  to  show  such  Intention,  for  hi 
one  of  them,  written  21  days  before  the  deed 
was  executed,  she  says:  "I  wIU  get  your  mon- 
ey If  I  can.  You  can  fuss  at  me  as  much  as 
you  please,  but  you  can  have  no  effect  on  me, 
as  I  am  a  woman  of  my  word.  If  yon  get  In 
and  sue  me,  it  wiU  take  the  whole  place  to 
pay  the  lawyers  with,  and  you  and  I  will  have 
nothing.  You  can  just  do  as  yon  please.  Ba- 
ther sue  me,  and  be  sure  ot  getting  nothing, 
or  you  can  just  wait  on  me,  and  I  will  get  tt 
when  X  can."  This  letter,  and  others  of  aim* 
Ihir  import,  having  tended  to  disclose  Mn. 
Hamilton's  purpose  In  executing  the  deed  to 
her  mother,  were  admissible  In  evidence  to  ea- 
tablisb  her  fraudulent  intent,  as  a  foundation 
upon  which  Mrs.  Jones'  knowledge  Qiereot,  If 
it  existed,  must  have  rested;  and  the  court 
erred  In  not  permitthig  them  to  be  given  In 
evidence.  Mrs.  HamUttm's  declarations  to 
tlw  notary  la  bar  Catlw'a  pEsaanoih  made  at 
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the  time  the  conveyance  was  executed,  were 
In  respect  to  the  sobject-matter,  and,  as  such, 
constituted  part  of  the  res  gestse,  and  were 
admissible  in  evidence.  Wait,  Fraud.  Conv. 
(3d  Ed.)  i  276.  Thus,  as  was  said  by  Mr. 
■Chief  Justice  Sherwood  la  Snyder  t.  Free, 
114  Mo.  'Am,  21  S.  W.  847:  "And  the  decla- 
xatlons  made  by  Mrs.  Wing  to  the  notary 
were  evidence,  because  part  of  the  res  geats, 
.and  were  evidence  to  show  the  intent  of  the 
grantor  In  executing  the  deed,  as  against  her 
4ind  all  persons  claiming  under  her;  and 
those  thus  claiming  property  must  take  it 
subject  to  the  Infirmity  attached  to  it  by  the 
•conduct  of  the  grantor."  Mrs.  Hamilton's  an- 
swer avers  that  she  was  to  have  a  borne  with 
her  parents  on  the  land  which  was  conveyed 
to  her  mother  whenever  she  so  desired,  and 
this  allegation  is  not  denied  by  her  codef  end- 
ants.  Whether  she  availed  herself  of  this 
provision  of  their  agreement,  and  resided 
with  them  any  part  of  the  time,  is  not  dis- 
closed by  the  testimony;  bnt  that  fact  is  mi- 
Important,  for,  as  she  is  their  daughter,  the 
Jaw  presumes  that  they  were  aware  of  her 
fraudulent  intoit,  to  rebut  wblcb  the  burden 
was  imposed  vpon  them  to  show  that  Mrs. 
Jones  was  an  innocent  pnrchBser  for  a  vala- 
Able  CDnsideratlon,  and  without  knowledge  or 
jootice  of  any  intent  by  her  daughter  to  hin- 
der, delay,  or  defraud  her  creditors.  Marks 
T.  Ctow,  U  Or.  38S,  13  Pac.  55;  Jolly  v.  Kyle, 
■27  Or.  96,  89  Pac.  999;  Feldman  v.  Mcolai, 
28  Or.  81*  40  Pac.  1010;  BVnn  v.  Balsley.  35 
•Or.  208.  67  Pac.  908*  4ft  L.  B.  A  645,  76 
Am.  St.  Bep.  4^;  Mendenhall  v.  snwert,  36 
Or.  375,  52  Pac.  22,  69  Pac.  806.  They  of- 
fered no  testimony  to  rebut  the  preaumptlon 
which  the  law  Invokes  when  real  property  Is 
-GODveyed  by  one  Intimate  relative  to  another, 
the  bona  ildes  of  wbldt  la  attacked  by  cred- 
itors all^Kd  to  have  been  defrauded  thereto; 
and  the  decree  should  be  reversed  unless  idaln- 
tUTs  Judgment,  which  forms  the  basis  of  this 
salt,  Tlidatea  the  rules  of  public  ptdlcy,  as  be- 
ing contra  bonos  mores. 

"PDbllc  DoUcy,"  says  Mr.  Justice  Magruder 
In 'Fettle  v.  Chicago  Gas  Txmt  Co.  (111.)  22 
N.  K  788,  8  If.  B.  A  487.  17  Am.  St  Bep. 
.318.  *is  that  principle  of  law  which  holds  that 
no  snldeet  or  citizen  con  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the 
paUlc  or  against  the  pnbUc  good."  A  couft 
of  eqoity  vrill  not  lend  its  aid  to  enforce  a 
-contract  growing  Inunedlately  out  of,  or  nece*- 
aarUy  connected  with,  an  Ulegal  or  Immoral 
act  Bachtel  v.  Evans.  21  Or.  809,  28  Pac. 
67;  Ah  I>oon  T.  Smith.  26  Or.  80»  31  Pac. 
1098;  Bradtfddt  v.  Oook^  27  Or.  194.  40 
JPac  1,  50  Am.  St  B^.  701;  Miller  T.  Hlrscb- 
berg,  27  Or.  522,  40  Pac  606;  Uve  Stock 
<Co.  T.  Gentry.  38  Or.  27S.  61  Pac.  422,  65 
Pmc  507;  Oscaoyan  v.  Arms  Co.,  U>3  U.  8. 
261.  26  L.  Ed.  5W.  Thus,  where  a  party 
purchases  land  of  another  at  a  price  greatly 
Jess  than  Its  value.  If  not  for  the  purpose  of 
taking  advantage  of  the  vendor,  at  least  for 
the  purpose  of  «iabling  hlra  to  go  out  of  the 


state  and  avoid  a  prosecution  for  felony,  a 
court  of  equity  will  not  lend  Its  aid  to  en- 
force a  contract  made  under  such  circumstan- 
ces. Dodson  V.  Swan,  2  W.  Va.  511,  98  Am. 
Dec.  787.  The  test  of  a  violation  of  the  rules 
of  public  policy  is  whether  the  plalntM  re- 
quires the  aid  of  the  illegal  transaction  to  es- 
tablish his  right;  for,  If  he  cannot  open  his 
case  without  showing  that  he  has  trausgresied 
the  law,  a  court  will  not  assist  him.  Morris* 
Hun  Coal  Co.  v.  Barclay  Coal  Co..  8  Am.  Bep. 
169;  Neater  v.  Brewing  Co.  (Pa.)  29  Atl  102, 
24  L.  R.  A.  247.  41  Am.  St  Rep.  891.  "If  a 
plaintiff."  says  Mr.  Justice  Duncan  In  Swan 
V.  Scott,  11  Serg.  &  B.  165,  ''cannot  open  bis 
case  without  showing  that  he  haa  broken  the 
law,  a  court  will  not  asdst  him,  whatever  his 
claims.  In  justice,  may  be  upon  the  defendant; 
and.  If  the  Illegality  be  malum  jHrohlbltum 
only,  the  plaintiff  may  recover,  unless  it  be 
directly  on  the  forbidden  contract,— a  bond, 
the  consideration  of  which  grows  out  of  an 
Illegal  transaction.  There  the  Illegal  consid- 
eration Is  the  sole  basis  of  the  btHid.  and 
there  can  be  no  recova^.  Bnt  if  a  judgment 
has  been  rendered  on  that  txmd,  and  another 
bond  Is  given  In  satisfaction  of  it  there  tlie 
Judgment,  which  must  be  le^l,  is  the  consid- 
eration, and  the  obligor  Is  precluded  from 
entering  Into  the  legality  of  tiie  original  trans- 
action." In  the  case  at  bar  the  suit  Is  not 
upon  the  original  contract,  I)ut  upon  the  judg- 
ment which  forms  the  foundation  for,  and  is 
the  basis  of,  the  relief  demanded.  Mrs.  Ham- 
ilttm  agreed  to  pay  a  valuable  and  an  adequate 
consideration  for  the  land  and  personal  prop- 
erty which  she  secured  from  the  plaintiff,  but, 
having  failed  to  pay  three  of  the  promissory 
notes,  evidencing  a  part  of  the  purchase  price, 
judgment  was  rendered  thereon  for  the  sum 
due.  It  was  not  necessary,  therefore,  for  the 
plaintiff,  in  opening  her  case,  to  show  that  she 
bad  violated  the  law,  nor  did  she  require  the 
aid  of  the  original  transaction  to  establish  her 
case;  and  hence  the  decree  must  be  reversed. 

Suits  In  equity  are  tried  anew  on  appeal, 
and  a  final  decree  is  usually  rendered  in  this 
court,  and  a  cause  should  not  be  remanded  to 
the  lower  court  for  further  consideration  un- 
less necessity  demands  It  It  was  incumbent 
upon  the  defendants  to  present  their  testi- 
mony when  they  had  an  opportunity,  but  their 
failure  to  do  so  was  evidently  induced  by  a 
reliance  upon  the  court's  excluding  competent 
evidence,  to  the  Introduction  of  which  their 
objections  were  sustained;  and,  assuming  this 
to  be  so.  the  cause  will  be  remanded  for  such 
further  proceedings  as  may  be  deemed  proper,, 
not  inconsistent  with  this  oplnink 

(41  Or.  6U) 

ABBAHAM  v.  OREGON  &  C.  R.  CO.  et  al. 
(Supreme  Court  of  Oregon.  July  21,  19C^.} 

RAILROADS-ORANT  OF  LAND-RAILROAD  PUR- 
POSE—BATING  HOUSE— PUBLIC 
ACCOMMODATION. 
1.  Whei-e  land  is  granted  to  a  railroad  com- 
pany for  all  legitimate  railroad  and  depot  pur- 
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poses,  and  a  hotel  and  eating  house  is  erected 
on  the  land  as  an  incident  to  the  operation  of 

the  road,  that  accommodntions  are  grauted  the 
Keiiemi  public  apart  from  strictly  railroad  busi- 
uess  iiotit-  not  render  the  use  of  the  land  repug- 
nant to  t)ii;  grnnt. 

2,  Tile  f:ict  that  there  is  another  eating  house 
or  faotL'I  nenr  by,  ample  to  accommodate  pas- 
seuf^crs  and  employes,  does  not  render  the  use 
of  the  land  repugnant  to  the  graut. 

3.  The  stJition  where  the  land  was  situated 
was  0  small  one,  and  a  large  force  of  men  nec- 
essarily made  their  beadi^uarters  at  the  station. 
Freight  and  delayed  passenger  trains  were  ac- 
customed to  stop  at  the  station  for  meala, 
though  DO  passenger  trains  stopped  regularly 
for  such  purpose.  There  was  no  other  station 
where  employes  or  passengers  could  be  accom- 
modated with  meals  nearer  than  35  miles. 
Held,  that  the  constmction  of  the  hotel  and  eat- 
ing nonse  on  the  land  was  a  use  of  It  for  a 
legitimate  railroad  purpose. 

Appeal  from  circuit  court,  Douglas  county; 
3.  W.  Hamilton,  Judge. 

Suit  by  Morris  Abraham  as  adnUnlatrator 
of  the  estate  of  Sol  Abraham,  deceased,  sub- 
stituted for  Sol  Abraham,  against  the  Oregon 
&  California  Railroad  Company  and  others. 
From  a  Judgment  dismissing  his  complaint, 
plaintiff  appeals.  Afflrmed. 

J.  0.  FuIIerton  and  Albert  Abraham,  for 
appellant.  W.  D.  Fcnton  and  R.  A.  Leiter, 
for  respondents. 

BRAN,  J.  This  Is  a  suit  to  enjoin  the 
defendants  from  operating,  or  permitting  to 
be  operated,  a  hotel  or  eating  house  on  land 
conveyed  to  the  defendant  Oregon  &  Cali- 
fornia Railroad  Company,  by  the  plaintiff  aud 
his  grantors,  "for  all  legitimate  railroad,  de- 
pot, and  warehouse  purposes,"  on  the  groand 
that  It  Is  maintained  and  (grated  for  the 
accommodation  of  the  general  public,  and  Is 
not  necessary  or  convenient  for  the  opera- 
tion of  defendants*  railway.  The  complaint 
was  held  Bufflcient  on  demurrer  (Abraham  v. 
Railroad  Co.,  37  Or.  4m,  60  Pac  899,  82 
Am.  St  Rep.  779),  and,  upon  the  cause  be- 
ing remanded  to  the  court  below,  the  de- 
fendants answered.  They  deny  that  the  ho- 
tel or  eating  house  complained  of  Is  not 
necessary  or  convenient  for  the  operation  of 
the  railway,  and  affirmatively  allege  that  the 
defendant  the  Southern  Pacific  Company, 
finding  that  the  establishment  of  an  eating 
station  was  necessary  in  order  to  carry  out 
and  facilitate  the  operation  of  Its  railway, 
and  to  enable  Its  employes  and  passengers  to 
be  fed,  housed,  and  entertained,  leased  a 
portion  of  said  premises  on  August  1,  1897, 
to  the  defeodont  Clarke,  in  consideration  ofi 
which  she  covenanted  and  agreed  to  erect 
and  maintain  thereon,  at  her  own  expense, 
a  good  and  substantial  building  "for  eating 
house  and  hotel  purposes,"  for  tiie  use  and 
accommodation  of  Its  passengers  and  em- 
ployes; that  thereafter.  In  pursuance  of  such 
lease,  Mrs.  Clarke  did  construct,  according  to 
plans  approved  by  the  Southern  Pacific  Com- 
pany, a  good  and  substantial  building,  which 
she  opened  on  the  25tU  of  November,  1807, 
to  the  travellt^  public  and  the  passengers 


and  employes  of  the  railway  company,  and 
has  ever  since  maintained  and  operated  it  as 
an  eating  house  or  hotel,  and  that  during  all 
of  such  time  Its  maintenance  was,  and  is 
now,  necessary  and  convenient  for  the  use 
and  operation  of  the  railway.  A  demurrer 
to  the  answer  was  overruled,  and  a  reply 
filed,  putting  In  issue  the  material  allega- 
tions tliermf.  Upon  the  trial  the  court  found 
from  the  evidence  that  it  was  and  Is  necee- 
sai-y  for  the  railway  company  to  have  ana 
maintain  at  Gleodale  an  eating  station  tor 
the  accommodation  of  Its  passengers  and  6m- 
ployOs;  that  the  hotd  operated  by  the  de- 
fendant Clarke  was  constructed,  and  has 
been  maintained,  at  the  company's  instance 
and  request,  for  that  purpose,  and  that  it  to 
not  TiolatlTe  of  any  covenant  in  the  deed 
of  conveyance  tnm  plaintiff  to  the  defend- 
ant the  Oregon  St  California  Railroad  Com- 
pany, although  it  has  been  and  is  kept  open 
to  the  general  public.  The  complaint  was 
thereupon  dismissed,  and  the  plaintiff  ap- 
peals. 

The  law  of  this  case  was  settled  on  the 
former  appeal.  It  was  there  said:  "Where 
hotels  or  eating  houses  appear  to  be  reason- 
ably necessary  for  the  convenience  ct  its 
employte  and  passengers,  their  maintenance 
is  a  legitimate  railroad  purpose.  But  an  eat- 
ing bouse  or  hotel  kept  for  the  accommoda- 
tion of  the  general  public,  and  not  as  on 
Incident  to  the  operation  and  management 
of  the  railw^ay,  cannot  be  so  considered.  As 
to  whether  a  given  hotel  or  eating  houap  to 
maintained  for  railroad  purposes  is  therefore 
lately  a  mixed  question  of  law  and  fact, 
to  be  determined  from  the  circumstances  of 
each  particular  cnse."  Abraham  v.  Railroad 
Co.,  37  Or.  495,  60  Pac.  880,  82  Am.  St  Rep. 
779.  Within  this  doctrine,  the  maintenance 
of  en  eating  house  or  hotel  Is  a  legitimate 
railrond  purpose  when  the  convenience  of  the 
employes  and  passengera  of  tbe  company  Is 
subserved  by  It,  but  a  hotel  maintained  for 
the  general  public  alone  is  not  State  v. 
Baltimore  &  O.  R.  Co.,  48  Md.  49.  Tet,  If 
an  eating  house  or  hotel  Is  reasonably  con- 
venient and  appropriate  to  the  operation  and 
malnt«iance  of  the  road.  It  may  be  built  or 
operated  by  the  railroad  company,  althongb 
depending  for  part  of  its  patronage  upon  the 
general  public.  Much'  evidence  was  glvra 
in  this  case,  tending  to  show  the  amount  of 
patronage  the  hotel  derived  from  the  gmeral 
public  as  distinguished  from  liiat  of  passen- 
gers and  employes  of  the  cmnpan'y;  the  wit- 
nesses being  hopelessly  In  conflict  upon  the 
subject  But  we  do  not  undentand  that  the 
character  of  Its  use  Is  to  be  determined  by 
segregating  strictly  railroad  business  from 
tiiat  done  with  the  general  public,  and  de- 
ciding as  either  may  hai^>en  to  prepoddtr- 
ate.  Nor  Is  the  question  of  tbe  advisability 
of  maintaining  such  a  place  for  the  conven- 
ience of  passengera  and  onployte  affected 
alone  by  Uie  number  of  people  availing  tbem- 
selves  of  the  privilege  offwed.  oi  erm  by 
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the  number  of  trains  scheduled  to  stop  for 
meals.  The  locality,  the  nature  of  the  phy- 
sical surroundings,  the  traffic  and  business 
of  the  road,  and  many  other  circumstances, 
should  considered;  and,  after  all,  It  most 
ultimately  depend  to  a  large  extent  upon 
whether  the  buslne^  Is  carried  on  In  good 
faith,  as  an  Incident  to  the  operation  of  the 
road,  or  Is  entirely  disassociated  from  It 
The  courts  cannot  undertake  to  draw  any 
nice  distinction,  or  apply  any  arbitrary  test, 
to  determine  the  necesslQr  of  establishing  or 
maintaining  such  places  of  entertainment  by 
railway  comimules,  and,  so  long  as  it  ap- 
pears that  they  are  not  wholly  foreign  to 
the  business  of  the  corporation,  the  courts 
will  not  interfere  with  them.  In  the  very 
nature  of  things,  much  must  necessarily  de- 
pend upon  the  judgment  and  discretion  of 
the  officers  and  managers  of  the  company. 
They  establish  and  maintain  eating  stations 
with  reference  to  fixed  or  probable  schedules 
and  operation  of  trains,  peculiarities  of  vary- 
ing locations,  or  other  general  needs  and 
exigencies  of  the  business,  all  of  which  are 
within  their  cognisance  and  knowledge;  and 
th^r  judgment  should  prevail  so  long  as  they 
do  not  dlrert  the  property  to  uses  wholly 
foreign  to  its  organization  or  tbe  terms  of 
the  grant  conveying  It  Proprietors  of  Locks 
&  Canals  v.  Nashua  &  L.  R.  Co.,  104  Mass. 
1,  9;  6  Am.  Rep.  181;  Pelrce  t.  Railroad, 
141  Mass.  481,  6  N.  B.  96;  RaUiood  Ca  v. 
Wathen,  17  lU.  App.  582,  580.  Apply  these 
iwinciples  to  the  case  tn  hand,  and  tb^ 
can  be  but  one  result  Glendale  la  a  small 
station  at  the  bead  of  Cow  Creek  Cimyon. 
It  Is  at  the  foot  of  a  very  difficult  grade, 
where  the  company  is  obliged  to  keep  helper 
engines  stationed  to  as^t  heavy  trains  over 
the  mountains.  From  Glendale  to  the  mouth 
of  the  canyon  Is  about  30  miles,  alcmg  which 
the  road  runs  throng  a  narrow  defile,  mak- 
ing It  expensive  and  difficult  to  maintain. 
It  is  necessary  for  the  company  to  ke^  a 
large  force  of  men  constantly  employed  In 
the  canyon  for  the  purpose  of  patrolling  and 
keeping  the  road  in  repair,  who  must  neces- 
sarily make  their  headquarters  at  Glendale. 
In  addition  to  this,  fright  and  ddayed  pao- 
weager  trains  are  accustomed  to  stop  at  the 
station  for  meals,  and,  although  passenger 
trains  have  not  stopped  regularly  for  such 
purpose  since  the  constmctlon  of  the  hotd 
in  question,  the  evidence  shows  that,  during 
a  considerable  portion  of  tbe  time  since  the 
rood  was  buUt  Glendale  has  been  a  regular 
eating  station  for  passengers  on  the  com- 
pany's trains,  and  may  become  so  again  at 
any  time.  There  is  no  other  station  where 
employes  or  passengers  of  the.  company  can 
lie  accommodated  ^th  meals  between  Rid- 
dles, some  35  miles  north,  and  Grants  Pass, 
aliout  the  same  distance  south.  The  man- 
iigers  of  the  road  testify  that  it  Is  very  de- 
sirable to  have  an  eating  house  or  hotel, 
under  the  supervision  and  control  of  the 
company,  at  Glendale,  on  account  of  the  pe- 


culiar location  of  the  town,  and  the  necessity 
of  providing  board  and  lodging  for  the  crews 
of  tbe  iielper  engines  and  freight  trains,  the 
men  employed  in  patrolling  and  keeping  the 
road  In  repair,  and  passengers  trav^lng  on 
its  trains.  It  was  for  this  purpose  the  hotel 
in  question  was  built,  according  to  plans  sub- 
mitted to  and  approved  by  the  muiager  of 
tiie  company,  with  a  dining  room  large 
enough  to  accommodate  100  persons,  but  with 
only  8  or  10  sleeping  rooms.  It  is  argued, 
however,  that  there  is  no  necessity  fttr  the 
defendants  maintaining  or  operating  an  eat- 
ing house  or  hotd,  because  the  plaintiff  is 
ccmductlng  ope  near  the  depot  grounds,  which 
is  amply  sufficient  for  tbe  accommodatltm  of 
the  passengers  and  employes  of  the  railway 
company.  But  the  fact  tbat  some  other  per- 
son has  provided  accommodations  which  may 
be  used  If  desired  does  not  detemdne  wheth- 
er the  defendants*  eating  house  Is  or  is  not 
a  legitimate  railroad  purpose.  The  testimony 
shows  many  reasons  wliy  it  Is  desirable  that 
eating  houses  and  hotels  at  such  stattons  as 
Glendale  should  be  under  the  supwlslon  and 
subject  to  ^e  inspection  of  the  managos  of 
the  railway  company.  Aside  from  this,  how- 
ever. If  the  hotel  or  eating  htnise  Is  reason- 
ably mmvenlent  and  approivlate  to  the  main- 
tenance and  operation  of  tile  road  It  does 
not  matter  that  It  may  come  in  competition 
with  other  places  of  like  character,  nor  that 
It  may  furnish  accommodations  for  persons 
not  connected  with  the  road.  Railroad  Co. 
V.  Rldiardson,  91  U.  S.  454,  23  L.  Ed.  3Q6. 
Tbe  testimony  further  shows,  and  It  Is  un- 
disputed, that  it  is  desirable  and  customary 
for  r^lroad  eating  houses  to  have  more  or 
less  outside  business,  as  it  helps  pay  ex- 
penses, and  enables  the  proprietors  to  serve 
better  meals  and  famish  better  accommoda- 
tions for  the  passengers  ond  employes  of  the 
company.  Buch  is  the  custom  at  other  eat- 
ing stations  on  the  railroad,  and  there  Is  no 
reason  why  it  should  not  be  followed  In  this 
Instance.  Our  conclusion  from  the  evidence 
is  that  the  hotel  or  eating  house  maintained 
by  the  defendants,  or  under  their  supervi- 
sion. Is  convenient  and  proper  as  an  Incident 
to  the  management  and  operation  of  the  railr 
road,  and  Is  therefore  a  legitimate  railroad 
purpose  within  the  meaning  of  the  deed  from 
the  plaintiff  to  the  defendants. 

The  decree  of  the  court  bdow  will  there- 
fore be  affirmed. 


(41  Or.  681) 

HOUGH  V.  GRANTS  PASS  POWER  00. 

(Supreme  Court  of  Oregon.   July  14,  1902.) 

SERVANTS  —  PERSONAL  INJURIES  —  ELECTRIC 
LINEMAN  —  COMPLAINT  —  SUFFICIENCY  — 
DUTY  TO  OIVB  WARNING-CONCURRKNT  NBO- 
LIOENCB  OF  MASTER  AND  FELLOW  SERV- 
ANT. 

1.  A  complaint  stated  that  deceased,  who  was 
a  lineman  for  an  electric  light  company,  was 
directed  by  the  sanerintendeDt  to  work  ou  cer- 
tain wires,  over  which  no  current  was  passing; 
that  it  was  the  superintendent's  duty  to  avoid 
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exposing  deceased  to  any  UBuecessary  dangers, 
and  to  warn  biiu  of  such  dangers;  that  the 
superintendeiit  should  have  known  of  the  dan- 
gfara,  and  was  negliKent  in  that  he  failed  to 
take  ordinary  cure  to  give  the  employes  at 
the  power  house  notice  that  deceased  was  work- 
ing on  the  line,  in  consequence  of  which  a  dead- 
ly current  was  turned  on  the  wires.  Held  to 
i!t»te  a  cuuse  of  action,  and  not  to  be  objec- 
tionaljle  uu  the  srouud  that  the  manager's 
knowledge  oE  the  danger  was  insafficiently  al- 
leged. 

li.  As  deceased  was  working  on  dead  wires, 
which  preifumably  would  not  be  rendered  dan- 
gerous without  warning,  a  specidc  allegation 
that  he  hod  no  knowledge  of  danger  was  not 
neoesanry. 

3.  The  complaint  was  not  objectionable  be- 
cause failing  to  specifically  state  that  it  was 
customary  to  give  notice  at  the  power  house 
that  workmen  were  still  employed  on  the  line, 
it  being  apparent  from  the  whole  complaint 
that  failure  to  give  notice  in  the  customary 
way  was  the  negligence  charged, 

4.  Where  a  complaint  In  a  personal  injury 
action  alleges  negligence  on  more  than  one 
ground,  it  is  good  against  a  general  demurrer 
if  one  of  such  grounds  is  sufficiently  stated, 
though  another  is  not. 

5.  Where  a  "servant  la  injured  by  a  fellow 
servant's  negligent  performance  Of  some  of 
the  master's  duties  intrusted  to  him  by  tlis 
master,  the  roaster  is  liable. 

6.  Where  the  complaint  in  a  personal  Injur? 
action  alleges  negligence  on  two  grounds,  ei- 
ther of  which  is  sufficient  to  support  a  recoreryi 
failure  to  prove  one  ground  will  not  defeat  re- 
covcry  it  the  other  is  proven. 

7.  An  electric  lineman  was  working  on  dead 
electric  light  wires,  under  the  immediate  per- 
sonal supervision  of  the  light  company's  man- 
ager, just  before  time  to  Rlart  the  dynamos  in 
the  evening.  The  manager  directed  another 
worknum.  having  a  bicycle,  to  ride  past  the 
power  house  and  notify  the  employ&i  there  not 
to  start  the  current  till  further  notice.  This 
employ^  negligently  failed  to  reach  the  power 
honse  in  time.  Held,  that  the  dnty  to  give  such 
notice  was  one  personal  to  the  manter,  and  was 
not  dis<;harged  by  directing  the  workman  to  give 
it,  oaless  he  diligently  performed  his  duty. 

8.  An  instruction  that,  where  a  servant  is 
injured  by  the  combined  negligence  of  the  mas- 
ter and  a  fellow  servant,  the  master  is  liable, 
though  not  applicable  to  the  facts,  was  harm- 
less, as  the  master  was  responsible  for  the 
negligence  of  the  messenger. 

9.  An  Instmction  that  it  Is  the  duty  of  the 
master  to  Inform  the  servant  of  any  sudden 
danger  of  which  he  has  knowledge  or  should  be 
informed,  but  of  which  the  servant  is  Ignorant, 
and  that  the  employ^  might  rely  on  the  warn- 
ing and  signals  nsnally  given  In  the  conduct 
of  the  buniness,  and,  if  the  master  fails  to  give 
these,  he  is  negligent,  was  not  erroneous. 

10.  Where  the  complaint  alleged  that  plaintifTs 
injuries  were  caused  by  negligent  failure  to  no- 
tify defendant's  servants  at  its  power  house 
not  to  turn  on  the  current  while  plaintiff  was 
working  on  the  electric  wires,  evidence  that  it 
was  customary  to  use  a  telephone  to  give  such 
notification,  instead  of  sending  a  messenger,  as 
defendant  did.  was  admissible. 

11.  Testimony  as  to  such  custom  was  not 
too  remote  in  point  of  time,  because  relating  to 
the  year  previous  to  the  accident. 

12.  Where  the  comi)etency  of  an  expert  wit- 
ness was  not  shown  at  the  time  he  testified  in 
chief,  but  was  made  fully  apparent  on  cross- 
examination,  admission  of  his  testimony  was 
not  error. 

13.  lu  a  personal  injury  action  against  a  cor- 
]K>ration,  the  jury  returned  to  the  court  room 
aftpr  tlio  case  was  f>uhmitted  to  them,  and 
stated  that  they  understood  that  some  time  ago 
the  "old  conipan.v  Kokl  its  interest  to  the  new 
comtiany,"  and  they  desired  to  know  which 


of  them  would  be  responsible.  The  court  stat- 
ed that  there  was  no  evidence  of  any  vther 
company  than  the  present  defMdant,  and  that 
the  court  knew  of  no  other.  The  defendant 
was  in  fact  what  the  jury  referred  to  as  the 
"new  company,"  and  was  composed  of  nonresi- 
dents, while  the  former  company  was  a  local 
concern.  Held,  that  the  Teroict  could  not  be 
set  aside  on  the  ground  that  the  mrsoiuiel  of 
defendant  infiuenced  the  jmry. 

Appeal  from  circuit  court,  Josephfue  coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  A..C.  Hough,  as  administrator 
of  Enoch  L.  Moon,  deceased,  against  the 
Grants  Pass  Power  Company.  From  a  Judg- 
ment for  plaintUE,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  for  injuries  re- 
ceived while  acting  in  the  capacity  of  a  line- 
man in  the  employ  of  the  defendant  com- 
pany. The  complaint,  so  far  as  it  Is  of  ma- 
terial Import  here,  allies:  "That  the  death 
of  said  Bnoch  h.  Moon  occurred  and  was 
caused  by  the  neglect  and  wrongful  acta  and 
omissions  of  ISie  defendant  corporation,  act- 
ing by  and  through  Its  secretarr  and  gen- 
eral manager,  Gemga  I.  Brown,  in  tills: 
That  the  said  Enoch  L.  Uoon  at  the  time  of 
his  death,  on  said  October  2,  18S0.  and  for 
some  time  prior  thereto*  waa  and  had.  beoi 
an  emi^yfi  of  said  eorpwatlou,  working  <hi 
its  electric  system  at  Grants  Pass,  Or^n, 
as  a  lineman,  and  as  such  lineman  it  waa  his 
duty,  under  the  Inetructlona  and  directions 
of  the  said  George  I.  Brown  as  general  man- 
ager aforesaid,  to  ascend  the  electric  light 
poles,  and  do  all  tilings  needful  for  the  keq>- 
ing  of  the  said  line  and  electric  light  wires 
and  M>P<mtns  In  repair;  and  it  Oi^ebj  be- 
came the  duty  of  said  corpwation,  through 
its  said  secretary  and  general  manage,  to 
provide  for  said  deceased  safe  and  suitable 
appliances  and  places  with  and  in  whldi  to 
work,  and  to  avoid  eqtoalng  said  deceased  to 
unnecessary  danger,  and  to  warn  him  of  such 
dangers  as  to  blm  were  unknown,  at  to  which 
any  act  or  failure  of  duty  of  the  said  oor- 
poration  should  expose  said  deceased,  and  to 
this  end  to  use  and  exercise  due  care,  com< 
meneurate  with  the  known  danger,  to  pro- 
tect said  deceased  from  injury.  That  on 
said  2d  day  of  October  the  said  deceased, 
with  the  knowledge  of  said  George  L  Brown, 
acting  as  manager  aforesaid,  and  pursuant 
to  Us  directions,  and  while  under  Us  con- 
trol, was  working  on  said  line,  doing  neces- 
sary work  on  the  electric  light  wires  at  or 
near  the  top  of  one  of  the  electric  light  poles 
near  the  corner  of  Front  and  Fifth  streets, 
wUch  work  was  necessary  to  be  completed 
before  the  said  line  was  in  condition  for  safe 
and  proper  use  In  lighting  said  town  the 
night  of  said  day.  That  on  said  date,  while 
the  deceased  was  performing  said  work  and 
labor  pursuant  to  the  directions  and  by  the 
authority  aforesaid,  the  defeudaot  by  its 
general  manager  aforesaid,  wrongfully  and 
negligently,  and  In  violation  of  Its  duties  and 
obligatious  to  deceased,  carelessly,  negllgeut- 
ly,  and  without  due  care  on  its  pai^ 
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faiUog  to  take  the  ordinary,  usual,  and  rea- 
sonable precautions,  usual  and  customary  In 
the  conduct  of  its  business,  neglected  and 
failed  to  give  ordinary,  usual,  or  timely  notice 
to  the  defendant's  employfis  at  Its  power' 
house  that  deceased  was  still  working  on  tlie 
line  aforesaid,  and  so  prevent  the  electi'Ic 
current  from  being  turned  on  said  wires,  and 
did  carelessly  and  negligently  fail  to  warn 
deceased  of  his  danger,  as  was  or  should 
have  been  known  to  the  said  peorge  I. 
Brown;  and  thereupon  and  in  consequence 
of  said  negligence  the  dynamo  w  dynamos  at 
the  power  house  of  said  defendant  were  put 
In  motion,  whereby  a  powerful  electric  current 
was  generated  along,  and  over  said  wires  on 
■which  deceased  was  working,  whereby  and 
■wherefrom  said  deceased  received  an  elec- 
tric shock,  which  caused  him  to  he  thrown 
from  said  pole  a  distance  of  about  thirty 
feet,  to  the  ground,  and  which  caused  his 
death.  That  defendant  negligently  failed 
and  neglected  to  furnish  and  supply  deceas- 
ed with  insulated  nippers  or  rubber  gloves 
■with  which  to  handle  said  wires  in  the  course 
of  his  said  employment.  That  the  shock  re- 
ceived by  deceased  and  his  sulwequent  death 
were  caused  by  the  wrongful  acts,  omissions, 
and  negligence  of  the  defendant,  corporation, 
through  Its  manager,  George  I.  Brown,  neg- 
lecting to  furnish  deceased  with  InRulated 
nippers  and  rubber  gloves  with  which  to 
handle  said  wires,  and  in  not  taking  ordinary 
or  reasonable  care  or  means  to  prevent  said 
electric  current  from  being  generated  and 
turned  upon  said  wires  when  deceased  was 
-working  at  satd  time  there  as  aforesaid,  and 
In  falling  to  warn  deceased  that  there  was 
likelihood  or  danger  of  said  electric  current 
being  turned  on,  or  tliat  at  said  time  and 
place  it  was  unsafe  to  continue  work,  and 
In  failing  to  take  reasonable  or  ordinary  pre- 
cautions to  notify  defendant^B  employ^  at 
the  power  house  that  deceased  was  Trorldns 
on  said  wires,  and  so  inerent  said  current 
fn>m  being  turned  tbereon,  and  In  falling  to 
furnish  deceased  "with  rubber  gloves  and  In- 
Bidftted  nlppm  vlth  vhlch  to  handle  said 
wires."  A  general  demurrer  to  this  com- 
plaint haTlng  been  overruled,  a  trial  was  had, 
recruiting  In  a  Judgment  for  plalntllf,  and  the 
defendant  appeals. 

Wm.  T.  Mulr,  for  anwllant  A.  C.  Hough, 
bi  pro.  per. 

WOLTXBTON,  J.  (after  stating  the  facts). 
The  first  question  presented  is  whether  the 
complaint  states  facts  suffldoat  to  constitute  a 
cause  of  action,  which  must  be  conridered  in 
view  of  the  Terdlct  in  favor  of  plaintiff.  The 
specific  objection  urged  Is  that  It  is  nowhere 
alleged  tb&t  Brown,  the  manager  of  the  de- 
fendant company,  knew  of  the  danger  to 
which  the  deceased  was  exposed,  or  that  de- 
ceased was  ignorant  thereof,  or  even  that 
ttiere  was  any  danger  attending  the  specific 
"work  In  which  be  was  engaged.  Among  oth- 
er things,  it  Is  alleged  that  it  was  tiie  duty 
Q9P.-42 


of  Brown  to  avoid  exposing  the  deceased  to 
unnecessary  danger,  and  to  warn  him  of  such 
dangers,  or  to  which  any  act  or  failure  of 
duty  on  the  part  of  tlie  defendant  would  ex- 
pose him;  that  the  deceased,  with  the  knowl- 
edge of  Brown,  and  pursuant  to  his  direc- 
tions, was  working  on  said  line,  which  work 
was  necessary  to  be  completed  before  the 
same  was  In  a  safe  and  proper  condition  to 
use  in  lighting  the  town  the  night  of  said 
day,  and  while  deceased  was  so  at  work  the 
defendant  neglected  and  failed  to  give  the 
ordinary  or  timely  notice  to  its  employes  at 
its  power  house  that  the  deceased  was  still 
working  on  the  Hue,  and  so  prevent  the  elec- 
tric current  from  being  turned  on,  and  did 
carelessly  and  negligently  fail  to  warn  the 
deceased  of  his  danger,  which  was  or  should 
have  been  known  to  Brown,  In  consequence 
whereof  the  current  was  turned  on,  and  the 
Injury  ensued.  This  condensed  statement  of 
the  contents  of  the  complaint  almost  answers 
the  objection,  without  fm-ther  comment  It  Is 
alleged-  that  Brown  did  know  or  Bh:>uld  have 
known  of  the  danger  attending  this  condition, 
which  allegation  Is  amply  sufiBciently  to 
charge  him  with  such  knowledge,  and  to  let 
In  proof  to  that  purpose.  It  was  not  neces- 
sary for  plaintiff  to  allege  that  the  deceased 
was  without  knowledge  of  his  danger,  be- 
cause he  was  directed  to  work  upon  dead 
wires,  and  presumably  they  would  not  be  ren- 
dered dangerous  without  due  notice  and  warn- 
ing to  him.  The  danger  was  one  not  incident 
to  the  place  in  which  he  assented  to  work, 
but  resulted  directly  and  Immediately  from 
the  negligent  act  of  the  employer  In  permit- 
ting to  be  transmitted  over  the  wires  a  dead- 
ly current  of  electricity,  thus  rendering  the 
work  that  was  before  perfectly  safe  extreme- 
ly perilous  and  hazardous  to  life.  Speaking 
generally,  the  vocation  of  a  Ilnemau  may  be 
classed  as  hazardous,  but  In  this  instance  nei- 
ther the  Immediate  work  In  hand,  nor  the 
place  In  which  it  was  performed,  was  haz- 
ardous or  dangerous,  and  it  was  the  duty  of 
the  defendant  to  take  proper  and  reasonable 
precautions  to  guard  against  converting  his 
position  of  safety  Into  one  of  peril.  It  was 
therefore  unnecessary  for  the  pleader  to  go 
further  than  to  allege  the  duty,  and  the  neg- 
lect thereof  which  directly  conduced  to  the 
danger,  and  consequently  to  the  injury  of  the 
deceased.  It  would  be  an  idle  ceremony  to 
require  plaintiff  to  allege  that  deceased  was 
without  knowledge  that  his  position  wag  per- 
ilous by  reason  of  his  employer's  liability  to 
turn  on  the  electricity,  which  the  duty  of  the 
latter  required  he  should  not  do  unless  he 
gave  notice  or  warning  thereof,  Carlson  v. 
Railway  Co,,  21  Or.  450,  454,  455,  28  Pac. 
497;  Promer  v.  Railway  Co.,  90  Wis.  215.  63 
N.  W.  00,  48  Am.  St.  Rep.  905.  He  assumed 
uo  risk  of  that  kind  by  assenting  to  do  the 
w»rk,  whether  It  was  with  or  without  such 
knowledge.  A  person  must  so  use  his  prop- 
erty as  not  to  wantonly  injure  another,  and  a 
servant  legally  assumes  no  more  dauger  or 
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rUk  by  working  for  a  reckless  employer  than 
lie  does  for  a  careful  one.  It  Is  only  when  he 
cntet's  a  place  of  peril,  obviously  so,  or  know- 
lug  it  to  be  such,  that  be  assumes  the  risk 
incident  thereto. 

It  is  contended  that  the  complaint  Is  faulty 
because  it  contains  no  allegation  that  there 
existed  any  custom  of  the  company  to  give 
notice  at  the  power  house  that  persons  were 
still  working  on  the  line,  or  anything  of  equiv- 
alent nature.  The  complaint  was  evidently 
drafted  with  the  purpose  of  establishing  neg- 
ligence by  showing  a  failure  to  give  suelj  no- 
tice in  the  ordinary  and  usual  way,  thus  Im- 
plying that  there  existed  a  customary  mode 
or  manner  by  whict  It  was  transmitted  to  or 
Imparted  at  the  power  house.  It  contains, 
also,  a  general  allegation  that  the  negligence 
consisted  in  not  taking  ordinary  or  reasonable 
care  or  means  to  prevent  said  electric  current 
from  being  generated  and  turned  on  said 
wires  when  deceased  was  Wi^rklng  among 
them,  etc.  It  might  have  been  better,  as  a 
technical  pleading,  to  set  out  the  customary 
manner  of  giving  the  notice  and  its  nonob- 
servance;  but  we  are  of  the  opinion  that  the 
complaint  is  sufficient,  when  construed  as  a 
whole,  especially  after  verdict 

There  is  another  criticism  relative  to  the 
allegation  that  defendant  was  negligent  in 
falling  to  furnish  deceased  with  insulated  nip- 
pers or  rubber  gloves,  because  n  .t  coupled 
with  an  allegation  showing  the  necessity  of 
providing  such  appliances;  but,  as  the  com- 
plaint Is  found  to  be  sulficient  in  the  state- 
ment of  negligence  in  one  respect,  it  Is  good, 
as  against  a  general  demorrer,  even  If  defi- 
cient in  the  statement  of  another  Instance  of 
want  of  care. 

A  day  or  two  before  the  Injury  occurred,  a 
fire  damaged  the  lighting  system  of  the  de- 
fendant to  such  an  extent  that  it  was  neces- 
sary to  repair  It  before  further  general  use 
could  be  made  of  it.  The  power  house  where 
the  electricity  was  generated  Is  situated  about 
a  mile  distant  from  the  office,  but  was  con- 
nected therewith  by  a  telephone.  On  the 
evening  of  October  2,  1899,  the  deceased  as^ 
cended  a  pole  for  the  purp'se  of  tying  four 
primary  wires  that  bad  been  drawn  across 
the  npper  of  the  two  cross  arms  attached  to 
the  pole,  and  thus  completing  the  work  of 
r^alilng  the  system  and  making  it  ready  for 
use  again.  While  so  working  he  was  heard 
to  call  out,  and  seen  to  be  hanging  for  an 
instant  by  his  legs  and  arms  on  the  cr^ss 
arms,  and  then  to  fall  to  the  ground,  a  dis- 
tance of  30  feet;  and,  when  approached,  life 
was  extinct.  W.  L.  Ireland  testified  that  the 
deceased  ascended  a  pole  at  ,the  junction  of 
Front  and  Fifth  streets  between  15  and  20 
minutes  prior  to  six  o'clock  p.  m.,  that  2  or 
3  minutes  later  he  ascended  the  pole  from 
which  he  fell,  and  that  he  noticed  that  the 
electric  lights  were  on  immediately  after- 
wards, yv  orlock  stated  that  the  accident  oc- 
curred "pretty  near  quitting  time."  George  I. 
Bi-own,  who  was  the  secretary  and  manager 


of  the  defendant  company,  testified  that  while 
the  deceased  was  on  the  pole  at  the  comer 
of  Front  and  Fifth  streets,  and  while  stand- 
ing withhi  35  or  40  feet  tliereof,  he  directed 
Haskins,  who  was  riding  a  bicycle,  and  was 
65  feet  or  more  distant  from  him,  to  go  by 
the  power  house  and  tell  Gentner,  wtio  was 
attending  the  dynamo,  "not  to  turn  the  cur- 
rent on,"  and  that  this  was  close  to  an  hoar 
before  the  accident  occurred;  that  witness 
subsequently  went  to  the  opera  house,  pass- 
ing wlthiir  oO  or  GO  feet  of  the  central  office 
of  the  telephone  company;  that  he  had  tele- 
ph  ne  connection  with  the  power  bouse,  but 
that  be  thought  the  line  was  not  In  good  work- 
ing condition  that  evening.  Haskins  was  In 
the  employ  of  the  defendant,  and  at  the  time 
was  working  on  a  dam,  the  location  of  whlcb, 
with  reference  to  the  power  house,  does  not 
appear.  He  needed  s  me  nails  for  his  work, 
which  Brown  authorized  him  to  obtain,  and 
went  to  the  Jewell  Hardware  Company's  store 
for  them.  That  he  reached  the  store  about 
half  an  hour  before  the  accident.  That  he 
was  there  12  or  13  mhiutes,  and  then  started 
away,  and  that  about  16  or  20  minutes  after- 
wards the  accident  was  reported  at  the  store. 
Gentner  testified  that  he  was  attending  the 
dynamo,  and  had  charge  of  the  p..wer  house; 
that  he  turned  on  the  current  4  or  5  minutes 
before  Hasldns  arrived;  that  Haskins  told 
him  of  Brown's  directions,  and  that  he  turned 
it  off  at  once;  that  the  time  was  a  quarter 
of  6  or  7  o'clock;  and  that  the  telephone  was 
in  good  working  crder  In  the  evening.  It 
was  further  shown  that  the  primary  wires 
carried  2,200  volts,  and  that  it  required  2  or 
3  minutes  after  the  dynamo  was  set  In  mo- 
tion to  get  a  full  current  through  them;  also 
that  it  was  customary,  after  telephone  con- 
nection had  been  made  with  the  power  house. 
t9  notify  the  person  in  chaise  by  tfa&t  means 
when  workmen  were  on  the  lines,  and,  if 
there  was  any  rush  work  to  be  done  before 
the  lights  could  be  turned  on,  it  was  the  usual 
custom  to  notify  the  linemen,  and  If  they 
were  not  notified  they  generally  ceased  work 
about  6  o'clock,  ot  whaiever  it  got  too  dark 
to  see. 

At  the  cloBe  of  plaintltTs  testimony  a  mo- 
tion for  a  nonsuit  was  made  and  overmied, 
and,  after  all  the  testimony  had  been  sub- 
mitted, the  court,  among  other  things,  gave 
the  Jury  these  Instructious:  "If  yon  find  from 
the  evidence  that  the  deceased  at  the  time 
was  working  on  the  electric  light  wires  of 
the  defendant  with  Its  knowledge  or  by  its 
directions,  and  was  killed  by  an  electric  cur- 
rent turned  upon  said  wires  by  the  defend- 
ant while  he  (deceased)  was  working  upon 
them,  and  that  the  defendant,  by  using  the 
ordinary  and  usual  means  of  communicati<» 
with  Its  power  house,  viz.,  the  telephone, 
could  have  prevented  the  electric  carrot 
from  being  turned  upon  and  over  said  wires 
at  that  time,  but  the  defendant  cbose  some 
other,  less  direct  and  more  uncertain,  mode 
of  conimunlcBtIng  with  the  power  house,  and 
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that  by  reason  tliereof  the  said  communica- 
tion was  not  received  at  said  power  house 
until  after  the  said  cun-eut  was  turned  on 
said  wires  on  which  the  deceased  was  work- 
ing, and  that  deceased  received  said  current, 
and  was  Itllled  by  the  sbocli  therefrom,  such 
finding  would  warrant  you  in  further  find- 
Ing  that  the  defendant  was  negligent.  You 
may  consider  all  these  matters  in  determin- 
ing whether  or  not  the  defendant  was  guilty 
of  negligence  at  the  time  referred  to.  Where 
the  negligence  of  the  master  is  combined 
with  the  negligence  of  a  fellow  servant  in 
producing  the  Injury,  which  would  not  have 
happened  but  for  the  negligence  of  the  maa- 
ter,  and  the  person  injured  Is  himself  free 
from  negligence,  the  negligence  of  the  fel- 
low servant  will  not  relieve  the  mast^  from 
[Inbility  for  the  Injuries  so  received.  If  a 
servant  is  charged  with  the  performance  of 
one  of  the  master's  duties,  then  tbe  master 
must  answer  for  bis  negligence  In  the  dis- 
charge of  that  duty;  and,  if  the  servant 
whose  negligence  caused  the  injury  was  at 
the  time  performing  one  of  the  master's  per- 
sonal duties  to  his  servants,  the  master  Is 
liable." 

One  reason  urged  why  the  nonsuit  should 
have  been  granted  Is  that  plaintiff  alleged 
that  the  defendant  was  negligent  in  not  fur- 
nishing tbe  deceased  with  rubber  gloves  or 
insulated  nippers,  and  having  failed  to  offer 
any  proof  to  sustain  tbe  allegation,  except 
that  a  pair  of  uninsulated  nippers  was  found 
across  one  of  the  wires  after  the  accident, 
he  bad  not  made  a  case  anfflclent  to  go  to  tlie 
jury.  The  manifest  answer  to  this  is  that 
he  was  not  required  to  rely  upon  this  partic- 
ular cause  of  negligence  assigned,  if  be  had 
anoither  upon  which  he  could  d^nd  for  re- 
covery. This  matter  was  commingled  in  the 
complaint  with  other  allegations  of  fact, 
which.  If  well  founded,  were  sufficient  wltb- 
out  It  to  supprat  the  action. 

The  other  question  presented,  both  by  the 
motion  for  a  nonsuit  and  by  the  Instructions, 
is  one  of  more  difficulty.  Tersely  stated,  It 
Is  wbetlier  Brown  discharged  bis  doty  to  tbe 
deceased,  as  an  employ^  of  the  company, 
by  diTe<^ng  Haskins  to  go  by  the  power 
house  and  nottty  Gcntner  not  to  turn  on  tbe 
electricity  until  further  notified,  and  thereby 
relieved  the  company  from  liability  for  tbe 
Injury  sustained.  The  real  situation  is  read- 
ily aivArent  There  was  ample  evidence 
from  which  the  jury  might  have  reasonably 
drawn  the  Inference  that  Brown  was  racer- 
cislng  personal  supervision  of  tbe  work  then 
being  done.  He  was  with  the  deceased 
shortly  prior  to  the  accident  supervising  the 
work,  and  gave  the  directions  to  Haskins 
within  his  hearing.  Tbe  duty  which  Brown 
attempted  to  perform  by  such  directions  was 
one  personal  to  the  master.  It  devolved  up- 
on him,  under  the  attending  circumstances 
and  conditions,  to  notify  tbe  operator  at  tbe 
dynamo  not  to  turn  on  the  electricity,  and 
tbus.  to  protect  the  lives  of  tbe  company's  em- 


ployes. The  duty  could  have-  been  dischar- 
ged If  be  bad  taken  reasonable  precautions, 
such  as  would  ordinarily  be  adopted  by  a 
prudent  and  reasonable  person  having  ex- 
perience In  such  matters;  but  it  was  not  dis- 
charged by  the  mere  selection  of  an  agent, 
with  directions  to  give  the  notice,  whether 
the  agent  was  a  competent  and  careful  per- 
son or  not  He  was  still  responsible  for  any 
dereliction  of  duty  on  the  part  of  the  agent 
because  he  was  directed  to  discharge  a  part 
of  the  master's  duties,  and  therefore  became 
vice  principal,  and  In  no  sense  a  fellow  serv- 
ant with  the  Injured  party.  This  is  not  a 
case  for  tbe  application  of  any  general  rule 
for  the  guidance,  direction,  and  admonition 
of  employes,  but  Is  one  of  especial  emergen- 
cy. The  lighting  system  of  the  defendant 
was,  by  reason  of  tbe  damages  sustained  by 
fire,  out  of  repair,  and  the  deceased,  with 
others,  had  been  put  to  work  by  the  general 
manager  with  a  view  to  a  quick  and  complete 
readjustment  sufllclent  for  use  on  the  night 
of  the  accident  or  at  least  such  Is  the  legiti- 
mate Inference  to  be  drawn  from  the  testi- 
mony; and  the  general  manager  was  look- 
ing personally  to  tbe  pn^ectlon  of  bis  men, 
and  was  discharging  a  porsonal  dut7,  and 
he  could  not  relieve  the  company  of  liability 
by  delegating  it  to  anotber,  unless  that  other 
also  exercised  reasonable  care  and  ivecau- 
tlon  In  the  discharge  of  such  duty.  Whe^ 
T.  Manufacturing  Co.,  185  Masa.  294;  Schro- 
der V.  Railroad  Co.,  108  Mo.  322,  18  8.  W. 
1094,  18  L.  R.  A.  827:  Ptomer  v.  Railroad 
Co.,  supra:  McCampbell  v.  Steamship  Co., 
69  Hun,  131,  23  N.  Y.  Supp.  47T;  Faulkner 
V.  Mining  Ca  (Utah)  66  Pac.  799;  Tedford 
v.  Electric  Co.  (Cal.)  66  Pac.  76.  54  L.  R.  A. 
85;  Milling  Co.  v.  Ryan  (Colo.  Sup.)  68  Pac. 
279.  This  Is  the  theory,  no  doubt  upon  which 
the  first  and  third  Instructions  before  stated 
were  given,  and  there  was  ample  evidence 
adduced  upon  which  to  submit  the  case  to 
tbe  Jury  In  that  llg^it  There  was  a  confilct 
In  the  testimony  as  to  the  time  the  direction 
was  given  Haskins  with  reference  to  the 
time  of  the  Injury,  and  It  was  for  the  Jury 
to  say  whetbra  timely  precaution  bad  been 
taken  to  get  notice  to  tbe  tender  at  the 
dynamo  by  such  means  before  he  would  or- 
dinarily turn  on  the  electricity.  And  again. 
It  was  for  the  Jury  to  say  whether  Haskins, 
acting  in  tbe  capacity  of  vice  principal,  used 
reasonable  diligeaice  and  precaution  In  reach- 
ing tbe  power  house  In  time  to  Impart  the 
Instruction.  So,  alao,  It  was  tor  them  to  say 
whether  a  reasonable  and  prudent  person 
would  not  bare  mode  use  of  the  telephone, 
under  the  exigencies  then  existing,  rather 
than  to  bare  given  the  directions  through 
Haskins.  A  fin^her  objection  Is  made  to 
the  Instructions  because  tt  Is  assumed  there- 
by tbat  the  ordinary  and  usual  means  of 
communicating  with  the  power  house  was  by 
telephone.  There  Is  evidence  In  the  case  that 
the  telephone  was  In  good  working  order  at 
tbat  time   Indeed,  Brown  himself  admits  as 
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mucb.  but  seebs  to  excuse  bis  omission  to 
use  It  by  want  of  knowledge  as  to  its  con- 
dition; but  it  is  not  disputed  that,  wben  in 
working  order,  such  was  tlie  ordinary  and 
usual  means  of  communicating  witb  the 
power  house.  These  instructions  were  there- 
fore suitable  to  the  facts  adduced,  and  prop- 
erly given.  In  otber  respects  the  evidence 
was  ample  to  carry  the  case  to  the  Jury,  and 
the  nonsuit  was  properly  oTemiled.  The 
second  instruction,  although  good  law  in  the 
abstract,  was  not  applicable  to  the  case,  but 
was  harmless,  as  the  defendant  was  respon- 
sible for  the  negligent  acts  of  Haskins,  at 
any  rate.  Thete  was  another  instruction  giv- 
en which  is  complained  of,  by  which  the  jury 
were  told.  In  effect,  that  It  is  the  duty  of  the 
master  to  inform  the  servant  of  any  sudden 
danger  of  which  he  has  knowledge  or  should 
be  informed,  but  of  which  tbe  servant  is 
ignorant,  and  that  the  employ^  might  rely  on 
the  warning  and  signals  usually  given  in  the 
conduct  of  the  business,  and,  If  the  master 
fails  to  give  these,  he  is  negligent  This  was 
given  apparently  in  view  of  the  testimony 
that  it  was  usual  to  notify  tbe  linemen  when 
any  rush  work  was  to  be  done  before  the 
lights  were  turned  on.  This  duty  was  also 
l>er8onal  to  the  master,  and  he  was  charged 
with  tbe  exercise  of  reasonable  foresight  and 
precaution  to  see  that  intelligence  of  such 
danger  was  conveyed  to  the  workmen,  and 
an  omission  to  give  the  usual  warnings  and 
signals  previoasly  employed  In  the  conduct 
of  the  business  under  like  circumstances 
would  be  negligence  on  the  part  of  the  mas- 
ter. The  giving  of  this  instruction  was  not 
error. 

There  was  an  exception  to  the  testimony 
of  young  Mow,  showing  that.  In  the  year 
previous  to  the  accident.  Brown  customarily 
used  the  telephone  In  notifying  parties  in 
Charge  of  tbe  power  house  when  employ6s 
w^  at  work  upon  the  lines,  or  else  he  went 
in  person.  The  objection  is  based  upon  tbe 
idea  that  no  such  custom  was  pleaded,  and 
that  the  testimony  was  too  remote  In  point  of 
time  to  show  that  it  was  still  customary  at 
the  time  of  the  accident  for  Brown  to  notify 
the  power  bouse  by  telephone  in  such  an 
em^gency.  Tbe  allegations  of  the  complaint 
were  broad  enough  to  admit  the  evidence,  as 
well  as  to  support  the  verdict,  and  tbe  time 
fixed  by  the  witness  when  the  custom  was  In 
vogue  was  not  so  ranote  as  to  destxoy  any 
tendency  of  tbe  evidence  to  show  tliat  It  con- 
tinued to  exist. 

Another  objection  is  also  urged  to  the  tes- 
timony of  Dr.  Moore  in  reply  to  some  hy- 
pothetical questions  put  to  him  as  an  ex- 
pert, upon  the  ground  that  be  was  not  shown 
to  be  qualified  to  testify  in  that  capacity. 
Without  discussing  the  matter  at  large,  suf- 
fice It  to  say  that,  if  snch  qualification  was 
not  sufficiently  shown  when  the  questions 
were  propounded,  the  croes-examlnation  of 
the  witness  relieved  the  case  of  any  compli- 
cation on  that  account,  as  his  competency  to 


testify  as  an  expert  In  the  premises  was 

fairly  disclosed  thereby,  and  the  olijectlon  Is 
therefore  not  well  taken. 

There  was  a  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial,  based  upon  the  cir- 
cumstances that  the  Jury,  after  being  instruct- 
ed and  having  the  case  submitted  to  them, 
returned  to  the  court  room  and  inquired 
which  would  be  responalble  (the  old  or  the 
new  company)  if  they  should  find  n^llgence, 
and  were  answered  that  the  court  knew  of 
but  one  company,— the  defendant's.  Tbe 
jury  again  Inquired,  saying:  "You  know  that 
some  time  ago  the  old  company  ^old  Its  in- 
terest to  the  new  company,  and  we  desire 
to  know  who  would  be  responsible,— the  old 
or  the  new."  The  court  again  answered, 
saying:  "There  is  no  evidence  of  any  other 
than  the  present,— the  defendant."  The  Jury 
thereupon  again  retired,  and,  after  further 
deliberation,  returned  with  their  vedict.  The 
appellant  draws  an  inference  from  this  cir- 
cumstance that  the  Jury  found  against  tbe 
present  company  because  Its  members  were 
residents  of  Portland,  and  that  if  they  bad 
resided  in  Grants  Pass  the  verdict  would 
have  been  otherwise;  and,  based  thereon, 
counsel  Insists  that  It  should  be  set  aside. 
What  the  jury's  motives  were  In  making  the 
inquiry  does  not  further  appear,  but  tbe 
court  properly  told  them  that  th^e  was  but 
one  defendant  liable  in  the  premlses,^  namely, 
the  one  before  the  court,  and  the  inference 
suggested  Is  so  remote  and  Inconsequential 
that  it  could  hardly  be  imputed  to  a  jury  act- 
ing under  the  sanction  of  an  oath. 

Having  disposed  of  all  tbe  matters  In  con- 
troversy, and  being  favorable  to  respondent, 
the  Ju^Ement  Is  affirmed. 


(86  Utah,  isn 
BILTON  T.  BOYLANGS. 
{Supreme  Ooart  of  ITtah.  July  21,  1902.) 

MAHRIAGB— NATtTRB  OP  CONTRACT— VAUDITT 
—CONSENT  —  SECRET  RESERVATION  —  MOR- 
MON CHURCH  DIVORCE-VALIDITY— MORMON 
SEALING  ORDINANCE  —  INTERPRETATION  — 
COMHON-LAW  MARRIAGE— INTENT  OF  PAR- 
TIES—EVIDENCE  —  BSTOPPEI*  —  ADMISSIBIL- 
ITY OF  EVIDENCE— MORMOM  HISTORY  AND 
RECORDS  —  JUOICIAIi  NOTICE  —  CBLB8TIAX, 
MARRIAGE. 

1.  The  consent  constituting  the  basis  of  a 
marriage  contract  does  not  depend  upon  any 
particular  form  of  words,  and  may  be  indi- 
cated either  in  writing  or  verbally,  or  may  be 
implied  from  the  acts  of  the  parties  or  from 
the  ceremony  perfumed. 

2.  A  mamage  contract  creates  a  dvll  status, 
and  is  not  subject,  like  other  contracts,  to  dia- 
solutton  by  mutual  consent  of  the  parties,  or 
in  any  other  way,  except  through  the  sovereign 
power  of  the  state. 

3.  Cohabitation  is  not  essential  to  the  ere* 
ation  of  the  marriage  status. 

4.  In  the  absence  of  statutory  requirement,  a 
ceremony  Is  not  essential  to  the  validity  of  a 
marriage. 

5.  Where  a  marriage  has  been  celebrated  by 
a  properly  authorized  ceremony,  apparently 
with  the  consent  of  both  parties,  no  secret  in- 
tention or  reservation  of  one  of  the  parties  at 
the  time  of  each  ceremony,  unknown  to  the  oth- 
er paiiy,  can  affect  the  validity  wf  the  marriage* 
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(^  Under  Ker.  St.  S  3400,  providing  that  his- 
torical works,  books  of  science,  etc.,  when  made 
by  persona  indiflFercut  between  the'  parties,  are 
priniu  facie  evidence  of  lactfl  of  general  noto- 
riety and  interest,  historical  worlts  relating  to 
the  Mormon  Church,  and  the  records  and  jour- 
nals of  such  church,  are  admissible  to  show 
the  meaniDff  of  the  term  "aealini;  ordinance," 
aa  applied  bj  the  adherents  of  the  Mormon 
faith  to  the  ceremoof  of  marriage. 

7.  Judicial  notice  will  be  taken  of  the  creeds 
and  general  doctrine  of  the  Mormon  Church, 
and  of  the  principles  of  celestial  marriage  pe- 
culiar to  such  church,  as  being  matters  of  gen- 
eral history,  which  may  be  presumed  to  lie  suIt- 
jects  of  common  knowledge. 

8.  The  sealing  ordinance  of  the  Mormon 
Church,  founded  on  the  "Kevelation  on  the  Eter- 
nity of  the  Marriajfe  Covenant,"  contained  in 
the  Bool£  of  Doctrines  and  Covenants  of  the 
Mormon  Church,  $  132,  as  indicated  by  the  doc- 
trine in  relation  thereto  contained  in  SDcta  book, 
and  as  interpreted  and  practiced  by  the  Mor- 
noon  people,  so  far  as  the  history,  records,  and 
journals  of  such  church  show,  is  a  marriage 
ceremony  contemplating  marriage  for  time  and 
eternity,  and  not  for  either  time  or  eternity 
alone. 

9.  The  sealing  ceremony  of  the  Mormon 
Ohnrch,  whereby  the  contracting  parties  agree 
and  are  declared  by  a  duly  authorised  church 
official  to  be  married  for  "time  and  eternity," 
creates  a  valid  common-law  marriage  between 
parties  believing  and  in  good  faith  participat- 
ing therein:  the  part  of  sucb  ceremony  refer- 
ring to  eternity  being  mere  surplusage. 

10.  Kvidence  relating  to  a  ceremony  of  seal- 
ing pcrforroeil  between  a  ninn  and  woman, 
members  of  the  Mormon  CSiarcb,  considered, 
nnd  htid  to  show  sucli  belief  and  good  faith  on 
the  part  of  the  contracting  parties  as  wonid 
make  such  ceremony  a  valid  common-law  mar- 
riage. 

11.  The  "church  divorce"  of  the  Mormon 
Oharch,  whereby  parties  who  have  been  sealed 
ns  liasband  and  wUe  under  the  Mormon  sealing 
ordinance  agree,  under  the  authority  and  with 
the  consent  of  the  church,  to  dissolve  their 
marital  relations,  bi  not  a  valid  divorce,  though 
the  parties  believe  it  to  be  valid,  and  thereaft- 
er go  through  a  marriage  ceremony  with  other 
parties," 

12.  Where  a  woman  who  was  married  under 
tbe  sealing  ceremony  of  the  Mormon  Church  ob* 
tained  a  "church  divorce,"  and.  believing  such 
divorce  to  be  valid,  went  through  a  marriage 
ceremony  with  another  man,  and  lived  with 
him  as  his  wife,  she  was  not  thereby  estopped, 
oo  learning  that  her  divorce  was  invalid,  from 
asserting  her  first  marriage,  and  denying  the 
legality  of  the  second. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty  ;  W.  C  Hall.  Judge. 

Action  by  Annie  F.  A.  Hilton  asalnat  Bosa 
P.  Boylance.  From  a  Judgment  In  favw 
of  defendant,  plointltf  appeals.  Beveraed. 

The  plaintiff  brought  this  action  as  the 
Burvlvlog  wife  and  widow  of  John  R.  Park, 
deceased,  and  claims  that  she,  as  such  widow. 
Is  entitled  to  one-third  of  certain  real  estate 
which  tbe  deceased  In  bis  lifetime  sold  to 
ibe  defendant  and  to  have  tbe  same  parti- 
tioned and  set  apart  to  her  as  her  separate 
pn^wrty  in  fee  simple.  It  Is  alleged  in  tbe 
complaint  among  other  things,  that  the  plain- 
tiff and  John  R.  Park,  now  deceased,  inter- 
married at  Salt  Lake  City,  Utah  territory, 
on  or  about  tbe  1st  day  of  December,  1872, 
and  were  thereafter  husband  and  wife,  uutU 
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the  death  of  the  decedent  which  occurred  at 
Salt  Lake  City  about  September  30,  1900; 
tliat  tbe  plaintiff  la  stiU  the  surviving  wife 
and  widow  of  die  decedent,  and  la  a  resi- 
dent of  Utah:  that  the  decedent  In  his  llfe- 
tbue  was  the  owner  of  certain  real  estate 
described  in  the  complaint  which  he  convey- 
ed by  deed  to  the  defendant  about  August  7, 
1900;  that  the  plaintiff  never  In  any  manner 
conveyed  or  relinquished  her  rights  In  tbe 
said  real  estate,  or  any  part  thereof,  and  is 
now  the  ownor  of  one-tliird  la  value  of  the 
property;  and  that  the  defendant  ratered  In- 
to possession  of  the  property  under  the  deed, 
and  has  refused,  and  still  refuses,  upon  de- 
mand made,  to  relinquish  possession  to  plain- 
tiff of  her  Interest  therein.  The  prayer  Is 
that  the  plaintiff  be  adjudged  to  be  the  sur- 
viving wife  and  widow  of  the  deceased,  and 
tliat  one-third  of  the  real  estate  be  set  apart 
to  her  as  her  separate  property.  Tbe  defend- 
ant in  her  answer,  admits  the  ownership  and 
sale  of  the  property  by  the  decedent  in  his 
lifetime,  and  her  refusal  to  relinquish  posses- 
sion of  any  part  thereof.  She  denies  that 
the  parties  were  married,  and.  furOier  an- 
swering, allege  Inter  alia,  that  about  De- 
cember 5,  1872,  John  B.  Park  and  the  plain- 
tiff were  "sealed,"  or  wait  through  a  "sealing 
ceremony,"  whereby  they  agreed  to  be  hus- 
band and  wife  after  death;  that  tbe  "sealing 
ceremony"  was  performed  when  the  j^ntlff 
was  on  her  supposed  deathbed,  and  after 
John  B.  Park  had  been  assured  that  she 
would  die;  that  both  parties  were  members 
of  the  Mormon  Church;  that  It  waa  a  tenet 
of  that  church  that  a  man  and  a  woman 
might  be  sealed,  so  that  they  woidd  be  hus- 
band and  wife  after  death  (that  is,  la  eter- 
nity), and  that  both  parties  believed  in  that 
tenet;  that  the  sealing  ceremony  was  per- 
formed, not  as  a  marriage  contract  but  hi 
pursuance  of  said  tenet  only;  that  ttiece- 
after,  upon  the  plaintiff  unexpectedly  recov- 
ering, the  parties  lived  separate  and  apart 
and  agreed  to  "dissolve  all  such  relationship 
between  them  aa  husband  and  wife";  that 
John  R.  Park  remained  an  unmarried  man; 
that  the  plaintiff  about  1873  married  WlUlam 
Hilton,  and  they  ever  since  have  lived  togeth- 
er a»  husband  and  wife,  and  have  had  bom  to 
them  10  children;  and  that  after  said  agree- 
ment the  plaintiff  did  not  claim  to  be  tiie 
legal  wife  of  John  B.  Pork^  until  after  his 
deatb. 

It  appears  from  the  evidence  that  In  1872 
the  plaintiff,  then  Annie  F.  Armltage,  19 
years  of  age,  met  and  was  Introduced  to 
Dr.  John  B.  Park,  then  an  unmarried  man 
of  about  40  years  of  age,  a  popular  educator 
and  resident  of  the  territory  of  Utah.  Dr. 
Park  WAS  a  member  of  the  Mormon  Church, 
and  Miss  Armltage  had  also  been  ccmverted 
to  that  faith.  The  meeting  occurred  on  the 
steamship  Minnesota,  at  Liverpool.  England, 
and  on  tbebr  voyage  to  America  the  parties 
continued  their  acqunintahce,  and  travded 
together  to  New  Tork.   Dr.  Park  was  kind 
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and  attentive  to  the  lady  on  the  voyage,  and 
on  their  arrival  at  New  York  continued  to 
pay  her  attention.  After  remaining  In  New 
York  se^'eral  days,  MisB  Armltage  continued 
htar  Journey  to  Utah,  and  Dr.  Park  followed 
'later,  about  October.  After  his  arrival  in 
Utah  the  doctor  called  freanently  on  the 
plalntlfT,  and  their  relations  became  Inti- 
mate. About  the  middle  of  November,  while 
staying  at  the  house  of  Emeline  Free  "Young, 
the  plaintUC  was  taken  111,  and  continued  to 
grow  worse  until  she  was  not  expected  to 
live,  when  Mrs.  Young,  according  to  plaln- 
tlfPs  testimony,  advised  her  that  It  would 
be  better,  In  the  event  of  h«  death,  to  he 
married  than  single,  and  said  to  her  that 
she  felt  sure  that  Dr.  Park  intended  to  make 
her  his  wife,  aud  advised  her  to  accept  him. 
To  this  she  Anally  consented,  and  Dr.  Park 
was  sent  for,  and  on  December  5,  1872.  while 
thus  on  her  sick  bed.  and  not  expected  to 
Uve,  she  and  Dr.  John  R.  Park  were,  by  mu- 
tual consent,  sealed  by  Daniel  H.  Wells,  a 
member  of  the  "first  presidency"  of  the 
Church  of  Jesus  Christ  of  Latter-Day  Sahits, 
In  the  presence  of  a  number  of  witnesses, 
most  of  whom  are  now  dead.  Concerning 
the  ceremony,  ^e  plaintiff  testified  that  Dr. 
Park  and  Mr.  Wells,  who  officiated,  both  came 
to  the  bedside,  and  that  Mr.  Wells  then  said. 
"Take  her  right  band  In  yours  doctor;  take 
Annie's  right  hand  In  yours  doctor";  that 
Mr.  Wells  then  said,  "John  B.  Park,  are  you 
willing  to  take  Annie  F.  Armltage  as  your 
lawful  wedded  wife7*  to  which  the  doctor 
Buld,  "Yes";  that  Mr.  Wells  then  asked  her 
a  similar  question  (If  she  would  take  John 
B.  Park  to  be  her  lawful  husband),  which 
she  answered,  "Yes;"  and  that  Mr.  Wells 
then,  after  saying  something  which  she  did 
not  quite  remember,  said:  "I  now  pronounce 
yon  husband  and  wife  for  time  and  all  eter- 
nity." President  Wells  then  issued  a  cer- 
tificate of  "sealing"  to  the  parties,  as  fol- 
lows: "John  Rocky  Park,  born  Tiffin,  Sen- 
eca, Ohio,  7  May.  1S33.  Annie  Flora  Arml- 
tage, bom  Nottlnghlll,  London,  19  February, 
1^.  The  above  parties  were  sealed  by 
Ptest  D.  H.  Wells  In  the  presence  of  Eme- 
liue  Free  Young,  at  her  residence  in  Salt 
Lake  City,  U.  T.,  December  5,  1872.  The 
indy  being  on  her  supposed  deathbed.  Dan- 
iel H.  WeUs.  8.  L.  City,  U.  T.,  December 
5,  1872."  Indorsed  across  the  face  of  it: 
"Recorded  In  historian's  office^  Journal  of 
date,  R.  L.  C."  In  answer  to  the  ques- 
tion: "Now  will  you  state  the  relative  posi- 
tion that  they  occupied,  one  to  the  othor, 
when  the  ceremony  was  perfoimedr*  the 
witness  Mrs.  Hannah  G.  Wells  sold:  "Well, 
I  couldn't  tell  you  that  I  couldn't  tell  you 
that  I  only  remember  that  there  was  a 
ceremony,  and  that  they  were  man-led,  but 
Just  their  position  I  can't  remember."  Dr. 
Park  did  not  consent  to  have  the  ceremony 
performed  until  the  attending  physician  ad- 
vised blm  that  the  patient  had  but  a  short 
time  to  live.  This  infonnation  was  given 


the  doctor  outside  the  hearing  of  the  plain- 
tiff. Right  after  the  cwfemony.  It  appears^ 
the  parties  were  left  alone  together.  The 
plaintiff,  testifying,  said  she  thought  the  doc- 
tor remained  with  her  about  an  hour,  and 
tiiat  she  understood  the  marriage  to  take 
effect  at  once.  Dr.  Park  continued  there- 
after to  make  frequent  vldts  to  her,  while 
she  was  recov^ing  from  sickness,  until  about 
the  month  of  February,  when  he  ceased  to 
visit  her.  She  th^upon,  on  two  different 
occadons,  having  met  him  In  the  street,  bi- 
tted uptm  a  dlvtwce.  The  doctor  agreed  to 
arrange  It  for  b«r,  and  about  the  19th  or 
March,  1873,  appeared  at  the  house  where 
plaintiff  was  staying,  when  they  mutually 
agreed  upon  and  signed  a  document  known 
as  a  "church  dlvcHxre,"  which  reads  as  fol- 
lows: "Know  all  persons  by  these  presents 
thiit  we,  the  undersigned,  John  R.  Park 
and  Annie,  his  wlf^  before  her  marriage  to 
him  Annie  Armltage,  do  hereby  mutually 
covNiant,  promise,  and  agree  to  dissolve  all 
the  rdatlons  which  have  hitherto  slated  be- 
tween us  as  husband  and  wife,  and  to  keep 
ourselves  sqwrate  and  apart  from  eadi  oth- 
er, from  this  time  forth.  In  witness  where- 
of we  have  boreunto  set  out  bands  at  Salt 
Lake  City,  U.  T.,  this  19th  day  of  March, 
A.  D.  1873.  John  R.  Park.  Annie  Flora 
Park.  Signed  in  the  pi-esence  of  D.  McKen- 
zle,  James  Jack."'  In  October,  1S7S,  a  mar- 
riage ceremony  between  plalntiS  and  Wil- 
liam Hilton  was  performed  in  accordance 
with  the  rites  of  the  Mormon  Church,  which 
marriage  was  admitted  to  be  valid,  If  the 
plaintiff  was  then  capable  of  contracting  that 
relation.  Thereafter  she  Uved  with  William 
Hilton  as  his  vrife,  and  a  number  of  chlldien 
have  been  bom  to  them.  The  ceremony  was 
also  performed  by  Daniel  H.  Wells.  The 
plaintiff  thought  her  church  divorce  was- 
valid  until  she  noticed  the  decision  of  this 
court  in  the  case  of  Nraton  v.  Tufts.  Dr. 
Park  never  married  again.  In  his*  Ufetlme- 
be  owned  the  property  in  dispute,  and  con- 
veyed It  by  deed  to  the  defendant,  but  the 
plaintiff  relinquished  no  rights  tha^ln  which 
she  may  have  acquired  because  of  tbe  mar- 
riage. At  the  trial  the  court  dedded  that 
John  R.  Park  and  tiie  plaintiff  never  be- 
came or  were  husband  and  wife,  and  that  the 
plaintiff  is  neither  the  owner  of,  nor  entitled 
to  any  part  of,  the  premises  In  controversy. 
Thereupon  this  appeal  was  taken. 

N.  V.  Jones  and  Powers,  Straup  &  Llpp- 
man,  for  appellant.  Bennett,  Sutherland, 
Van  Cott  &  Allison,  Pierce,  Crltchlow  &  Bar- 
rettc,  and  Stewart  &  Stewart,  for  resnwnd- 
ent 

BARTCH,  J.,  having  stated  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

The  prlQCiital  question  to  be  determined  Is. 
were  John  R.  Park  and  Annie  F.  Armltage 
lawfully  married  on  December  6,  1872?  TIh* 
appellant  Insists  that  the  ca%mony  was  per- 
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formed  according  to  the  rites  of  the  Mormon 
Church,  by  a  person  authorized  to  perform  it; 
that  It  was  a  legal  marriage,  and  valid  at 
common  law;  and  that  the  court  erred  in  find- 
ing that  the  parties  never  intermarried  and 
were  never  husliand  and  wife.  The  respond- 
ent contends  that  there  never  was  a  marriage 
in  this  case,  hecanse,  as  is  Insisted,  there  nev- 
er was  any  consent  to  a  marriage  contract, 
and  that  the  burden  was  upon  the  plaintiff  to 
prove  a  marriage  contract,  which  it  Is  claim- 
ed she  failed  to  do.  It  is  Insisted  by  the  re- 
spondeut  that  the  "sealing  ceremony"  which 
was  performed  and  Is  reiied  upon  as  consti- 
tuting a  marriage  ceremony  simply  made  the 
parties  thereto  husband  and  wife  for  eternity 
(that  is,  after  death,  but  not  for  time  or  this 
world,  nor  for  time  and  eternity),  and  that 
Dr.  Turk  consented  to  be  sealed  to  the  plain- 
tiff for  eternity  only.  So  far  as  appears  from 
the  record,  the  sealing  ceremony  performed  In 
this  iDstance  was,  in  substance,  such  as  it 
was  the  custum  to  perform  where  members  of 
the  Mormon  Church  entered  into  matrimony. 
It  Ib  a  ceremony  peculiar  to  that  church  and 
its  people,  who  constitute  a  large  majority  of 
the  Inhabitants  of  this  commonwealth,  and 
the  importance  of  the  main  question  herein 
presented,  as  affecting  the  marriage  status 
and  property  rights  hi-this  state,  must  not  be 
overlooked;  for  if,  under  the  facts  and  clr- 
camstauces  disclosed  in  this  record,  there 
was  no  marriage,  then  It  would  seem  Impps- 
slble  to  coujectnre  how  many  of  such  sealing 
ceremonies,  although  performed  by  ordinance 
of  the  church,  were,  after  all,  mere  nullities, 
creatiDg  no  valid  marital  relations. 

Marriage,  strictly  speaking,  is  not  a  mere 
civil  contract,  but  a  status  created  by  con- 
tract 1  Bisb.  Mar.  &  Dlv.  §  34.  It  Is  true, 
it  is  founded  In  consent  of  the  parties,  but 
the  consent  is  the  c.  ntract  because  of  which 
the  status  Is  created.  Marriage  differs  from 
ordinary  contracts,  In  tliat  it  can  only  exist 
where  one  man  and  one  woman  are  legally 
united  for  life,  whereas  ordinary  civil  con* 
tracts  may  exist  between  two  or  more  of  ei- 
ther or  both  sexes  for  any  stipulated  time. 
So  the  marriage  relation  differs  from  other 
contractual  relations  In  that,  when  the  status 
is  once  created,  the  state  t>ecomes  an  inter- 
ested party,  and  thereafter  the  marriage,  with 
the  rights  and  duties  assigned  by  the  law  of 
matrimony,  is  not  subject,  as  to  its  continu- 
ance, dissolution,  or  effects,  to  the  mere  iuten* 
tion  and  pleasure  of  the  contracting  parties. 
The  marriage,  with  Its  privileges,  obligations, 
rights,  and  duties  which  are  or  may  be  as- 
signed by  the  law  of  matrimony  for  the  es- 
tablishment of  families  and  the  multiplica- 
tioQ  and  education  of  human  kind,  continues 
during  the  life  of  the  parties,  and  no  disso- 
lution of  the  status  can  be  effected  simply 
by  the  mutual  consent  or  agreement  of  the 
parties.  It  Is  regulated  and  controlled,  and 
can  be  dissolved  (>nly  tb]vagh  the  sovereign 
power  of  the  state,  whenever  justice  to  ei- 
ther or  both  paitles  or  the  welfare  of  the  pub- 


lic demands  it.  1  B'Isb.  Mar.  &  Div.  §§  11, 
30.  The  doctrine  of  ethics  aud  of  social 
science  Is  universally  recognized  as  the  foun- 
dation of  the  marriage  law,  and  frum  time 
Immemorial  marriage  has  been,  in  every  civ- 
ilized country,  recognized  as  the  foundation  of 
civilization  and  of  the  social  system.  Nei- 
ther one  of  the  parties  to  the  marriage  can 
thereafter  commit  a  breach  of  any  of  the  o[> 
ligations  or  duties  assumed  without  a  viola- 
tion of  conscience  as  well  as  of  law.  In  view 
of  these  things,  how  can  it  t>e  said,  as  In- 
sisted for  the  respondent,  that  the  "marriage 
contract  is  on  a  level  with  other  contracts"? 
It  is  apparent  that  many  of  the  rules  of  law 
appllcaUe  to  the  marriage  status  differ  wide- 
ly In  material  respects  from  those  applicable 
to  mere  civil  contracts.  Id.  SI  35,  36.  That, 
under  the  law,  consent  is  the  essence  of  mar- 
riage, the  same  as  of  every  other  contract,  Is 
true,  and  it  Is  also  true  that  the  law  does  not 
compel  parties  to  assume  the  matrimonial 
state  without  their  mutual  consent;  but  such 
consent  which,  as  we  have  seen,  constitutes 
tlie  contract  to  marry,  may  be  given  in  writ- 
ing or  verbally,  or  may  be  inferred  from  the 
acta  of  the  pai'ties  or  the  ceremony  perform- 
ed. With  reference  to  consent.  In  case  of 
marriage,  no  particular  form  of  words  Is  nec- 
essary. If,  In  language  mutually  understood, 
or  by  acts  declaratory  of  intention,  the  par- 
ties accept  each  other  as  husband  and  wife, 
the  marriage  Is  consummated.  Xor,  In  the 
absence  of  a  statutory  requirement,  Is  a  cere- 
mony Indispensable  to  Its  validity.  Blssell  v. 
Bissell,  55  Barb.  325.  At  common  law,  where 
the  parties  cohabit  together  for  a  consider- 
able length  of  time,  and  hold  each  other  out 
as  husband  and  wife,  a  marriage  may  be  Im- 
plied, though  no  ceremony  was  ever  perform- 
ed. Mr.  Bishop,  In  his  work  on  Marriage, 
Divorce,  and  Separation,  In  volume  1,  $  77, 
says:  "Because  of  the  high  favur  In  which 
marriage  Is  held  by  tbe  law,  we  have  trans- 
mitted to  us  the  special  maxim,  'Semper  pne- 
sumitur  pro  matrlmonio'  ('Always  presume 
marriage').  When  a  man  and  woman  are 
living  together  as  husband  and  wife,  the  law 
will  hold  them  to  be  such,  even  against  strong 
probabilities  that  they  are  not,  or,  when  a 
ceremony  of  marriage  is  shown,  there  will  be 
the  like  presumption  that  it  is  valid,  imless 
some  distinct  and  special  fact  clearly  appears 
in  the  particular  case  to  the  conti*ary."  So, 
where  a  marriage  ceremony  Is  performed  ac- 
cording to  the  forms  of  a  church  or  of  a  re- 
ligious sect,  consent  of  the  parties  and  ca- 
pacity to  contract  will  be  presumed.  Nor  is 
cohabitation  necessary  to  constitute  a  valid 
marriage.  'Citonsensus,  uon  concubltus,  fadt 
matrimoulum,'  Is  a  maxim  of  the  common 
law,  of  the  civil  law,  and  equally  of  tbe  ec- 
clesiastical law.  In  Fleming  v.  People,  27  N. 
¥.  329,  Mr.  Chief  Justice  Denio  said:  "Prima 
facie  the  fact  of  a  ndarriage  celebrated  ac- 
cording to  the  forms  of  a  religious  denomlna- 
tli.n  embraces  tlie  requisite  assent  of  the  mar- 
ried parties  to  take  each  other  as  husband  and 
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wife;  and  If  the  party  whose  Interest  It  Is  to 
dispute  the  marriage  Is  satisfied  with  a  gen- 
eral statement  of  the  ceremony,  and  will  not 
inquire  more  partlculariy  as  to  what  took 
place,  he  cannot  be  permitted  to  deny  the 
apparent  effect  of  the  evidence."  1  Bl. 
Comm.  433-135;  2  Kent,  Comm.  87-S9;  Abb. 
Tr.  Er.  102-103;  Bradner,  Ev.  397;  1  Blsh. 
Mar.  &  DIv.  S  383;  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  1180-1182;  People  v.  Calder,  30  Mich. 
85;  Dlckerson  v.  Brown,  49  Miss.  357;  Wilkle 
T.  Collhis,  48  Miss.  496;  CanJuJle  v.  Ferrie, 
26  Barb.  177;  Jackson  t.  WInue,  7  Wend.  47, 
22  Am.  Dec.  503;  Hulett  v.  Oarey,  66  Miun. 
327,  GO  N.  W.  31,  34  L.  R.  A.  384,  61  Am. 
St.  Rep.  419.  While,  however,  present  in- 
tention and  mutual  consent  of  the  parties  is 
necessary  to,  constitute  a  valid  marriage,  still, 
where  the  marriage  has  been  celebrated  by  a 
■properly  authorfeed.  ceremony,  apparently 
with  the  assent  of  both  parties,  no  secret  res- 
ervation of  one  of  the  parties,  entertained  at 
the  time  of  the  ceremony,  unknown  to  the 
other  party,  can  serve  the  party  entertaining 
it  to  avoid  the  marriage,  for  this  would  be  a 
fraud  upon  the  innocent  party,  and  the  guilty 
one  would  be  estopped  to  deny  the  marriage, 
or  to  take  advantage  of  his  or  her  own  wrong. 
"One  who  causes  the  other  to  participate  in 
what  marriage  alone  Justifies,  under  the  pre- 
tense, not  Incautiously  believed,  that  he  means 
marriage.  Is  in  fundamental  Justice  estopped 
to  set  up  his  fraudulent  Intent  in  place  of 
the  one  he  held  out  to  the  other,  who  has 
acted  thereon  by  doing  what  is  in  the  high- 
est degree  injurious  if  there  is  no  marriage." 
1  Bish.  Mar.  &  Dlv.  §§  327,  334,  383;  Bar- 
nett  V.  Klmmell,  35  Pa.  13. 

Looking  now,  in  the  light  of  these  prin- 
ciples, at  tlie  facts  and  circumstances  dis- 
closed by  the  evidence  herein,  what  did  the 
parties  Intend  at  the  time  the  sealing  cere- 
mony was  performed?  Did  they  then  mut- 
ually assent  to  and  contract  a  marriage  un- 
der the  law,  or  was  it  to  be  simply  a  mar- 
riage for  eternity,  which  the  law  does  not 
recognize?  The  evidence  clearly  shows,  and 
it  Is  admitted,  that  a  sealtag  ceremony  was 
performed,  and  that  both  parties  mutually 
consented  to  It.  The  proof  likewise  shows 
that  the  sealing  ceremony,  whether  It  was 
for  time  and  eternity,  or  merely  for  eternity, 
as  claimed  by  the  respondent,  was  performed 
under  an  ordinance  of  the  Mormon  Church, 
by  an  official  thereof  who  was  fully  author- 
ized to  officiate  on  such  occasions.  Both  par- 
ties "were  members  of  that  church,  and  be- 
lieved Id  its  doctrines.  Prom  the  testimony 
of  the  plaintiff,  it  appears  that,  both  before 
and  for  some  time  after  the  performance  of 
the  ceremony,  the  relations  of  the  parties 
were  quite  intimate;  that  on  their  voyage 
and  at  New  York  Dr.  Park  was  very  atten- 
tive to  her;  that  in  Salt  Lake  City,  and  while 
on  her  bed  of  sickness,  he  visited  her  quite 
frequently;  thnt  she  was  assured  by  the  wit- 
Dpfis  Mrs.  Yoimg.  at  whose  bouse  she  lay 
<ick,  that  the  doctor  wished  to  make  bet  his 


'wife,  and  was  advised  to  be  sealed  to  him, 
belug  told  that  she  might  die,  and  that  it 
would  be  better  for  her  to  be  sealed  to  some 
good  man,  as  it  would  make  her  position  in 
the  next  world  more  exalted;  that  at  the 
ceremony  by  the  bedside  they  Joined  their 
right  hands;  that  the  officiating  clergyman 
then  asked  the  doctor  whether  he  was  will- 
ing to  take  her  (the  plaintiff)  to  be  his  "law- 
ful wedded  wife,"  and  received  an  affirma- 
tive reply;  that  to  a  similar  inquiry  the 
plaintiff  gave  an  affirmative  answer;  and 
that,  after  some  further  ceremony  by  the 
clergyman,  tliey  were  pronounced  husband 
and  wife.  It  Is  true,  several  witnesses  testi- 
fied that  at  the  time  of  the  performance  of 
the  ceremony  the  plaintiff  appeared  to  tbem 
as  If  she  were  unconscious,  but  the  clearness 
with  which  she  has  described  the  details  of 
the  occurrence,  many  of  them  being  fully  cor- 
roborated by  other  witnesses  and  the  sur- 
rounding circumstances  shown  by  the  testi- 
mony. Impel  the  conclusion  that  the  plaintiff 
was  not  only  conscious,  although  very  sick, 
but  fully  understood  what  was  going  on.  It 
will  be  noticed,  upon  Reference  to  the  testi- 
mony, that  the  witness  Mrs.  H.  C.  Wells, 
who  was  present  at  the  sealing  ceremony, 
said;  "I  only  remember  that  there  was  a 
ceremony,  and  that  they  were  married."  Up- 
on the  ceremony  having  been  performed,  the 
person  officiating  issued  a  certificate  stating 
that  the  "parties  were  sealed,"  which  certifi- 
cate was  recorded  in  the  office  of  the  church 
historian. 

Without  further  reference  to  the  evidence 
in  detail,  there  can  be  no  doubt  that  both 
parties  intended  to  be  "sealed,"  whatever  that 
nmy  Include,  and  that  they  both  mutually 
consented  to  the  sealing  ceremony.  Whether 
sealing,  as  an  ordinance  of  the  church  of 
which  both  the  parties  were  members,  em- 
braces the  marriage  status,  under  the  laws 
ot  matrimony,  or  whether  It  Instituted  simply 
a  marriage,  under  the  doctrines  i>ecullar  to 
that  church,  for  eternity,  remains  to  be  seen. 
The  respondent  insists  that  the  parties  did 
not  agree  or  consent  to  be  husband  and  wife 
dorlng  thdr  Joint  lives,  but  only  to  be  hus- 
band and  wife  after  both  were  dead;  and, 
if  this  be  true,  then  the  occurrence  was  sim- 
ply something  of  which  the  law  takes  no 
cognizance,  and  by  which  neither  one  was 
legaUy  twnnd.  The  parties,  however,  must 
be  held  to  have  consented  to  and  intended 
whatever  their  language  and  acts  fairly  and 
legitimately  indicate.  The  most  Important 
subject  of  inquiry  on  this  branch  of  the  case, 
therefore,  is  what  was  meant  by  the  term 
"sealed,"  or  "sealing  ceremony."  This  point 
was  made  an  Issue  in  the  pleadings,  for  the 
plaintiff  alleged  marriage,  and  the  defendant 
denied  marriage,  but  admitted  that  the  par- 
ties were  sealed  in  accordance  with  a  tenet 
of  the  Mormon  Church.  The  question  then 
ipimedlately  arose  as  to  whether  or  not  snch 
a  sealing  constituted  a  valid  marriage.  At 
the  trial  the  testimony  introduced  to  show 
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the  meaning  ot  the  term  "sealed,"  or  "seal- 
Jug  ceremony,"  was  Tery  meager  and  wholly 
unsatisfactory.  It  is  true,  several  witnesses 
attempted  to  state  what  web  meant  by  the 
word  '"sealing,"  and  the  respondent  contends 
tlmt  their  evidence  preponderates  to  the  ef- 
fect that  sealing  did  not  mean  marriage;  hut 
when  It  iB  considered  that  none  of  them  were 
shown  or  appear  to  be  qualified  to  speak  np- 
on  the  subject,  and  that  not  a  single  officer 
of  the  church  who  was  quallfled  was  put 
upon  the  stand,  although  the  Issue  was  raised 
affirmatively  by  the  defense,  the  testimony 
lu  question  can  be  regarded  as  of  little,  if 
of  any.  Importance  lu  the  determination  of 
what  is  the  meaning  of  those  terms.  Counsel 
for  the  respondent  refer  to  Webster's  defini- 
tion of  the  word  "seal,"  as  used  in  common 
parlance,  but  what  light  can  Webster's  defi- 
nition throw  upon  this  subject?  Its  ordinary 
use  Is  easily  comprehended,  but  here  It  has 
a  particular  meaning  assigned  to  It  by  the 
Mormon  Church,  by  the  authority  of  which 
church  the  ceremony  was  perl^ormed,  and  the 
meaning  of  the  term  which  was  thus  given 
to  it  by  the  church  must  determine  the  sense 
In  which  It  was  and  is  used  in  the  perform- 
ance of  the  sealing  ordinance.  The  church, 
as  an  organized  ecclesiastical  body,  had  the 
right  to  declare  and  adopt  tenets,  rules,  and 
ordinances,  not  inconsistent  with  or  repug- 
nant to  the  laws  of  the  land,  for  Its  own 
governance  and  the  guidance  and  conduct  of 
its  members;  and  the  same  are  binding  upon 
the  members,  and  will  be  respected  by  the 
courts  in  passing  upon  questions  relating  to 
ecclesiastical  affairs.  When,  therefore,  the 
parties.  In  the  present  Instance,  who  were 
both  members  of  that  church,  were  sealed  ac- 
cording to  the  tenet  thereof,  they  became 
bound  by  the  relations  of  husband  and  wife, 
under  the  law  of  matrimony.  If,  in  accord- 
ance with  the  particular  significance  given  to 
the  word  "sealed,"  the  sealing  Included  those 
relations.  And  If  by  the  sealing  ceremony, 
and  assent  thereto,  a  marriage  was  solemn- 
ized for  time  as  well  as  for  eternity,  then  the 
marriage  is  good,  and  must  be  respected  by 
the  civil  courts,  notwithstanding  that  part 
of  the  contract  and  ceremony  which  related 
to  eternity,  for  that  may  be  regarded  as  mere 
surplusage.  In  Baxter  v.  McDonnell,  155  N, 
T.  S3.  49  N.  E.  667,  40  L.  It.  A.  670.  which 
was  an  action  by  a  priest  against  a  bishop  of 
tbe  Holy  Homan  Catholic  Church  to  recover 
an  alleged  sum  due  him  as  salary.  It  was 
said:  "When  an  Individual  joins  an  Incor- 
porated club  or  legally  organized  body,  with 
power  to  make  laws  and  rules  for  Its  own 
government  and  for  the  regulation  of  the 
conduct  of  Its  members,  the  member  becomes 
bound  by  those  laws  and  rules;  and  a  de- 
cision by  the  body  or  a  duly  constituted  com- 
mittee, proceeding  according  to  judicial  forms, 
touching  his  rights  or  relations  as  a  member. 
Is  binding  upon  the  courts.  •  •  •  He  can 
always  insist,  of  course,  that  bis  civil  or 
property  rights  as  an  Indtrldnal  or  (dtlzoi 


shall  be  determined  according  to  the  law  of 
the  land;  but  his  relations,  rights,  and  obliga- 
tions arising  from  his  position  as  a  member 
of  some  religious  body  may  be  determined  ac- 
cording to  the  laws  and  procedure  enacted  by 
that  body  for  such  purpose." 

The  proof  as  to  the  meaning  of  the  term 
"sealed,"  or  "sealing  ordinance,"  being  un- 
satisfactory, the  only  other  source  of  Informa- 
tion would  seem  to  be  works  of  history  and 
church  records  and  journals;  but  counsel,  for 
the  respondent  Insist  that  such  works  should 
not  be  considered  by  this  court.  It  seems 
that  they  were  offered  in  evidence  and  exclud- 
ed under  section  3400,  Rev.  St.  We  are  of  the 
opinion  that  the  works  offered  were  admissi- 
ble under  that  section  of  the  statutes.  As 
they  were  excluded,  however,  are  we  preclud- 
ed from  reference  to  them  to  ascertain  tbe 
particular  meaning  or  sense  in  which  the 
Mormon  Church  used  the  term  "sealed,"  or 
"sealing  ceremony"?  We  think  not.  Courts 
will  take  judicial  notlcfe  of  matters  of  history, 
of  the  contents  of  the  Bible,  of  the  fact  that 
there  are  various  religious  sects,  of  the  creed 
and  general  doctrine  of  each  sect,  and  hence 
will  take  notice  of  tbe  creed  and  general 
doctrine  of  the  Mormon  Church,  and  of  tbe 
principle  of  "celestial  marriage,"  peculiar  to 
tbe  Mormon  sect.  These  are  matters  of  gen- 
eral history,  and  may  fairly  be  presumed  to 
be  subjects  of  common  knowledge,  of  which 
tbe  courts  take  notice  witbont  proof  of  the 
facts. .  In  Its  general  incidents,  Christianity 
has  been  declared  to  be  a  part  ef  the  com- 
mon law,  and  courts,  of  their  own  motion, 
will  take  notice  of  the  law.  We  must  as- 
sume knowledge  by  tbe  courts  not  only  of 
tbe  revealed  laws  of  God,  but  also  of  His 
natural  laws,  which  have  been  demonstrated 
by  science  or  admitted  by  experience.  In 
State  T.  District  Board  of  School  Dist  No. 
S  of  City  of  Edgerton,  .44  N.  W.  967,  the  su- 
preme court  of  Wisconsin  sffid:  "The  courts 
will  take  Judicial  notice  of  the  contents  of 
the  Bible,  that  the  religious  world  Is  divided 
Into  numerous  sects,  and  the  general  doc- 
trines maintained  by  each  sect;  for  these 
things  pertain  to  general  history,  and  may 
fairly  he  presumed  to  be  subjects  of  common 
knowledge.  Thus  they  will  take  cognizance, 
without  averment,  of  the  facts  tbat  there  are 
numerous  religious  sects  called  'Christians,'  re- 
spectively maintaining  different  and  conflict- 
ing doctrines;  that  some  of  these  believe  the 
doctrine  of  predestination,  while  others  do  not; 
some,  the  doctrine  of  eternal  punishment  of 
the  wicked,  while  others  repudiate  It;  some, 
the  doctrines  of  the  apostolic  succession  and 
tbe-authorlty  of  the  priesthood,  while  others 
reject  both;  some,  that  the  Holy  Scriptures 
are  the  only  sufficient  rule  of  faith  and  prac- 
tice, while  others  believe  that  the  only  safe 
guide  to  bmuan  thought,  opinion,  and  action 
Is  the  Illuminating  power  of  the  Divine  spirit 
upon  the  bumble  and  devout  heart;  •  •  • 
and,  further,  that  tbe  sect  known  as  the  TiSt- 
ter-Day  Saints,'  or  'Mormona/  while  accept- 
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lug  the  Bible,  Is  reputed  to  believe  the  Book 
of  Mormon,  and  tlie  deliverances  of  Its  own 
alltged  pi-opliets,  to  be  of  equal  authority 
tberewith."  1  "Whurt.  Et.  §S  282-284,  328- 
330;  1  Greenl.  Ev.  §S  5,  0,  and  notes. 

Having  thus  determined  that  we  can  talte 
Judicial  notice  of  the  works  of  history  and 
theology  ofTered  In  evidence  and  rejected,  it 
now  behooves  us  to  ascertain  what  the  par- 
ticular meauiug  of  the  word  "sealed"  Is,  ac- 
cording to  historical  and  the  theological  au- 
thority of  the  Mormon  Church,  and  also  to 
ascertain  whether  a  "sealing  ceremony"  per- 
formed, as  in  the  case  at  bar,  under  and  by 
virtue  of  the  authority  of  the  church,  effects 
a  marriage  for  time  and  eternltj',  or  merely 
for  eternity,  and  whether  such  a  ceremony  la 
ever  performed  for  eternity  only.  Counsel 
for  the  respondent  Insist  that,  according  to 
those  theological  authorities,  this  ceremony 
relates  to  eternity  or  the  future  life,  and 
that  the  relations  established  by  the  seal- 
ing ordinance  may  begin  after  death.  Upon 
careful  examination,  we  are  of  the  opinion 
that  this  position  is  not  sound.  In  1  Whit- 
ney, Hist.  Utah,  p.  212,  spealdng  of  the  doc- 
tilne  of  celestial  marriage,  the  author  said: 
"It  was  to  the  Latter-Day  Saints  the  key  to 
the  celestial  kingdom,  where  according  to 
their  faith,  family  relationships  formed  on 
earth  according  to  Divine  law  will  be  pei*petn- 
ated.  Hence  the  revelation  enjoining  celes- 
tial marriage  was  entitled,  'Revelation  on  the 
Eternity  of  the  Marriage  Covenant,  Including 
Plurality  of  Wives.' "  How  can  "family  re- 
lationships" be  formed  on  earth,  and  "per- 
petuated" In  the  celestial  kingdom,  if  they  are 
not  to  begin  until  both  parties  are  dead? 
Evidently  the  historian  meant  that  a  marriage 
by  authority  of  the  church  was  for  both  time 
and  eternity.  The  revelation  referred  to  re- 
lates to  the  eternity  of  the  "marriage  cove- 
nant," and  doubtless  refers  to  all  marriages 
solemnized  authority  of  the  church,  wheth- 
er monogamous  or  plural.  This  will  more 
clearly  appear  from  the  revelation  itself,  par- 
agraph 1  of  which  reads: 

"Verily,  thus  saith  the  Lord  unto  you,  my 
servant  Joseph,  that  inasmuch  as  you  have 
Inquired  of  my  hand,  to  know  and  understand 
wherein  I,  the  Lord,  justified  my  servants 
Abraham,  Isaac  and  Jacob;  as  also  Moses, 
David  and  Solomon,  my  servants,  as  touching 
the  principle  and  doctrine  of  their  having 
many  wives  and  concubines." 

In  this  paragraph,  as  will  be  noticed,  the 
doctrine  of  a  plurality  of  wives  is  mentioned, 
and  the  word  "wives"  Is  used  as  a  general 
term,  and  Includes  the  first  wife  as  well  as 
plural  wives. 

Paragraph  4  states: 

"For  behold!  I  reveal  unto  you  a  new  and 
everlasting  covenant;  and  If  you  abide  not 
that  covenant,  then  are  ye  damned;  for  no 
one  can  reject  this  covenant,  and  be  permit- 
ted to  enter  into  my  glory." 

Here  notice  of  a  new  and  everlasting  cove- 


nant is  given,  and  a  penalty  fixed  for  diso- 
bedience thereof.  The  penalty  Is  that  those 
who  do  not  abide  by  the  covenant  will  be 
"damned."  The  new  covenant  rgferred  to  is 
that  of  marriage,  or  "celestial  marriage,"  as 
it  has  been  characterized. 
Paragraph  7  reads: 

"And  verily  I  say  unto  you,  that  the  condi- 
tions of  this  law  are  theae^-All  covenaots. 
contracts,  bondSi  obllgatloiis,  oaths,  tows, 
performances,  connections,  associations,  or 
expectations,  that  are  not  made,  and  entered 
Into,  and  sealed  by  the  Holy  Spirit  of  prom- 
ise, of  him  who  Is  annointed,  both  as  well  for 
time  and  for  all  eternity,  and  that  too  most 
holy  by  revelation  and  commandment  through 
the  medium  of  mine  annointed,  whom  I  have 
appointed  on  the  earth  to  hold  this  power 
(and  I  have  appointed  unto  my  servant  Jo- 
seph to  hold  this  power  in  the  last  days,  and 
there  Is  never  but  one  on  the  earth  at  a 
time,  on  whom  this  power  and  the  keys  of 
the  Priesthood  are  conferred)  are  of  no  ef- 
ficacy, virtue  or  force,  in  and  after  the  resnr- 
rection  from  the  dead;  for  all  contracts  that 
are  not  made  unto  this  end,  have  an  end 
when  men  are  dead." 

Here  Is  revealed  how  the  new  covenant 
shall  be  made  and  performed,  by  or  throogb 
whom  it  must  be  performed  or  *'sealed,"  and 
its  duration.  In  this  paragraph  also  appears 
the  reason  for  sealing  in  marriage,  which 
is  that  the  family  union,  the  relations  of 
husband  and  wife,  may  continue  In  etteet  In 
the  eternal  world. 

In  paragraph  18  It  is  said: 

"And  again,  verily  I  say  unto  yon,  if  a 
man  marry  a  wife,  and  make  a  covenant 
with  her  for  time  and  for  all  eternity.  If 
that  covenant  Is  not  by  me,  or  by  my  word, 
which  is  my  law,  and  Is  not  sealed  by  the 
Holy  Spirit  of  promise,  through  him  whcmi 
I  have  annointed  and  appointed  unto  this 
power^then  it  is  not  valid,  neither  of  force 
when  they  are  out  of  the  world,  because  they 
are  not  Joined  by  me,  aaltb  the  Lwd,  neither 
by  my  word." 

This  states^  probably  more  clearly,  what 
Is  Implied  in  paragraph  7,  that  a  marriage 
by  conti'act  or  covenant  for  time  and  eter^ 
nity,  not  scaled  by  the  Holy  Spirit  of  prom- 
ise, through  the  "annointed,"  is  not  valid, 
nor  of  force  when  the  parties  are  out  of  the 
world. 

In  paragraph  19  occurs  this  language: 
"And  again,  verily  I  say  unto  you.  If  a 
man  marry  a  wife  by  word,  which  Is  my 
law,  and  by  the  new  and  everlasting  cove- 
nant, and  It  is  sealed  unto  them  by  the  Holy 
Spirit  of  promise,  by  him  who  Is  annointed. 
unto  whom  I  have  appointed  this  power,  and 
the  keys  of  this  Priesthood;  and  it  shall  be 
said  unto  them,  ye  shall  come  forth  in  the 
first  resurrection;  and  If  It  be  after  the  first 
resurrection.  In  the  next  resurrection;  and 
shall  inherit  thrones,  kingdoms,  principali- 
ties, and  powers,  dominions,  all  heights  and 
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depths— theu  shall  it  be  written  In  tbe  Lamb's 
Book  of  Lif^  tliat  he  shall  commit  no  mur- 
der whereby  to  shed  innocent  blood." 

Here  It  alllrmatlTely  appears  that  If  a 
marriage  is  by  the  "new  and  ereriasting 
covenant,"  and  Is  sealed  as  provided  In  the 
revealed  law,  it  will  be  of  force  forever,  and 
tbe  promise  Is  that  the  parties  "shall  come 
forth  In  the  first  resurrection,"  and  "shall  In- 
herit thrones,  kingdoms,  principalities,"  etc., 
and  shall  be  exalted  and  glorified  In  eternity. 
And  In  paragraph  61  the  language  is: 
"And  again,  as  pertaining  to  the  law  of 
the  Priesthood:  If  any  man  espouse  a  vir- 
gin, and  desire  to  espouse  another,  and  the 
llrst  give  ber  consent;  and  if  be  espouses 
the  second,  and  they  are  virgins,  and  have 
rowed  to  no  other  man,  then  Is  he  justified; 
be  cannot  commit  adultery,  for  th^  are  giv- 
en unto  blm;  tor  he  cannot  commit  adultery 
with  that  that  b^ngeth  unto  him  and  to  no 
one  else." 

As  will  be  observed,  this  paragraph  refers 
to  plural  marriages,  and  shows  that  they  are 
Justified  by  and  are  of  fwce  under  the  revela- 
tion, and  that  cohabitation,  after  sealing  or 
marriage,  is  not  considered  adulterous. 

The  revelation,  comprising  66  paragraphs, 
Is  fonnd  In  section  132,  Book  of  Doctrines 
and  Covenant  of  tbe  Mormon  Church,  and 
is  entitled:  "Bevelatlon  on  the  Eternity  of 
the  Marriage  Covenant,  Including  Plurality 
of  Wives.  Given  through  Joseph,  the  Seer," 
etc.  And  we  have  not  been  referred  to,  nor 
have  onr  researches  disclosed,  any  other  law 
or  regulation  of  the  Mormon  Church  for  the 
solemnization  of  marriages  of  its  members. 
It  must  therefore  regarded  as  the  eccle- 
siastical Jaw  for  contracting  and  solemnizing 
all  marriages  which  are  celebrated  through 
the  Instrum^tality  of  that  church.  The  rev- 
elation made  known  the  way,  and,  so  far  as 
we  have  been  able  to  ascertain,  the  (mly 
way.  In  which  marriages  can  be  contracted 
and  8(demnlzed  among  Latter-Day  Saints, 
to  be  valid  and  of  fcnrce  In  the  hereafter.  As 
will  be  notifMd,  It  expressly  declares  that  all 
such  covenants,  contracts,  bonds,  etc.,  "that 
are  not  made  and  entered  Into  and  sealed  by 
the  Holy  Spbit  of  promise,  for  time  and  all 
eternity,"  through  the  medium  of  the  "an- 
nolnted"  who  Is  appointed  on  the  earth  to 
hold  this  power  (and  "there  Is  never  but  one 
on  tbe  earth,  at  a  time,  on  whom  this  power 
and  tbe  keys  of  this  Priesthood  are  confer- 
red"), are  ot  "no  efficacy,  virtue  or  force" 
after  the  contracting  parties  are  dead.  The 
rerdatlon  la  not  that  the  covoiant  must  be 
sealed  merely  for  time,  nor  yet  alone  for 
otemlty,  but  botb  "for  time  and  for  all 
etemi^,"  In  order  to  possess  efficacy,  vir- 
tue, and  force  titter  death.  The  pennl^  tea 
disobedience,  as  to  this  Injunction,  Is  that 
tbe  guilty  parties  shall  be  "damned."  It  Is 
thus  clear,  according  to  the  revealed  law, 
that,  to  be  sealed  was  to  be  marrl^  for  time 
and  eternity,  and  tiiat  the  sealing  ceremony 
Is  a  marriage  ceiemmy,  which  la  good  at 


common  law;  the  part  referring  to  eternity, 
as  we  have  seen,  being  regarded  as  simply 
surplusage.  It  seems  also  clear,  upon  care- 
ful scrutiny,  that  neither  a  sealing  nor  mar- 
riage for  time,  whereby  the  parties  are  to 
become  husband  and  wife  for  this  world  only, 
nor  a  sealing  or  marriage  for  eternity,  where- 
by the  parties  are  not  to  become  husband  and 
wife  until  after  death  (that  Is,  In  the  next 
world),  was  authorized  by  this  rev^ealed  law; 
and  hence  any  and  all  such  unauthorized 
marriages  would  be  a  violation  of  the  revela- 
tion, and  would  subject  the  contracting  par- 
ties to  the  penalty  provided  as  for  disobe- 
dience, for  tbe  express  revealed  covenant  Is 
tbat  sealing  or  marrying  shall  be  for  time 
and  eternity. 

Now,  the  evidence  In  the  case  at  bar  dis- 
closes the  fact  that  both  parties  to  the  seal- 
ing ceremony  were  members  of  the  Mormon 
Ghurcb,  and  believed  In  its  doctrines  and 
tenets.  We  must  therefore  assume  that,  as 
viewed  by  them,  tbe  revelation  was  of  Divine 
origin,  sacred  and  binding  In  conscience. 
8ucb  being  the  case,  and  it  being  not  only 
admitted,  but  urged,  by  the  respondent,  that 
the  object  of  the  sealing  ceremony  was  to 
secure  a  more  exalted  position  in  eternity  for 
the  woman  who  was  Bi]^;>o8ed  th<m  to  be  on 
her  deathbed  would  It  be  reasonable,  und« 
all  these  snrronnding  circumstances,  to  bold 
that  the  parties  knowingly  contracted  and 
consented  to  a  marriage  condemned  by  the 
supreme  law  of  the  church  which  they  re- 
vei'ed,  and  which  marriage.  Instead  of  ex- 
alting the  woman,  would  subject  both  of 
them  to  punishment  forever  In  the  next  world? 
In  our  judgment,  no  such  result  Is  Indicated 
by  Uie  weight  of  the  evidence;  nor  as  we 
have  seen,  la  It  warranted  because  of  the 
fact  that  tbe  parties  were  slmidy  sealed  In 
accordance  with  a  tenet  of  their  church. 
Lest  there  might  be  some  doubt,  however,  as 
to  onr  Interpretation  of  the  revelation  con- 
cerning celestial  marriages,  let  us  see  how 
the  authorities  of  the  church  Interpreted  the 
revealed  law,  and  what  meaning  they  attach- 
ed to  the  terms  "sealed"  and  "sealing  cere- 
mony." Speaking  on  the  subject  of  mar- 
riage or  sealing,  BrIgbam  Young,  president 
of  ttie  Church  of  Jesus  Christ  of  Latter-Duy 
Saints,  In  February,  1868,  among  other  things 
said:  "The  Lord  says,  'Let  my  servants  and 
handmaidens  be  sealed,  and  let  their  children 
be  sealed.*  This  great  uid  happy  govern- 
ment under  which  we  have  lived  so  long 
says  we  shall  not  perform  the  ordinance  of 
sealing."  On  that  occasion  he  also  said: 
"Tbe  ordinance  of  sealing  must  be  perform- 
ed here."  12  Jour.  Disc.  pp.  164,  165.  Upon 
the  same  subject.  President  Young,  in  a  dis- 
course delivered  May  8,  1870,  said:  "I  will 
soy  a  few  words  on  a  subject  which  has  been 
mentioned  here;  that  Is,  celestial  marriage. 
God  has  given  a  revelation  to  seal  for  time 
and  for  et«'nlty,  just  as  he  did  in  the  days 
of  old.  In  our  own  days  he  has  commanded 
his  people  to  receive  the  new  and  everlasting 
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covenant,  and  he  bas  said,  'If  ye  abide  not 
that  covenant,  then  are  ye  damned.'  We 
have  received  It."  14  Jonr.  Disc.  p.  43. 
Again,  speaking  upon  the  same  But)]ect,  in  a 
discourse  delivered  August,  1873,  President 
Young  used  the  word  "sealed"  in  the  same 
sense  as  "marriage."  16  Jour.  Disc.  pp.  166, 
107.  On  another  occasion,  in  a  discourse,  de- 
livered June  28,  1874,  President  Young,  speak- 
ing in  relation  to  marriage  and  divorce,  said: 
"I  say  to  my  sisters  In  the  kingdom,  who 
are  sealed  to  men,  and  who  say,  *We  do  not 
want  this  man  in  eternity,  If  he  is  going  to 
conduct  himself  there  as  he  does  here,*  there 
is  not  the  least  danger  In  the  world  of  your 
seeing  him  In  eternity,  or  of  bis  seeing  you 
there,  If  be  proves  himself  unworthy  here. 
But  if  he  honors  his  priesthood,  and  you  are 
to  blame  and  come  short  of  doing  your  du- 
ty, and  prove  yourself  unworthy  of  celestial 
glory.  It  vlll  be  left  to  lilm  to  do  what  he 
plenses  with  you.  Yon  will  be  very  glad 
to  get  to  bim  tf  yon  find  the  fault  was  in 
yourself  and  not  In  bIm.  But  if  you  are  not 
at  fault,  be  not  troubled  about  being  Joined 
to  him  there,  for  no  man  will  have  the  privi- 
lege of  gathering  bis  vtves  and  cUldren 
around  him  there  unless  be  proves  himself 
worthy  of  them."  On  the  subject  of  di- 
vorces lie  said:  "I  tell  the  brethren  and  sis- 
ters when  they  come  to  me  and  want  a  bill 
of  divorce  that  I  am  ready  to  seal  people 
and  administer  In  the  ordinances,  and  they 
are  welcome  to  my  services;  but,  when  they 
undertake  to  break  the  commandments  and 
tear  to  pieces  the  doinga  of  the  Lord,  I  make 
tiiem  give  me  something.  I  tdl  a  man  be 
taas  to  give  me  ten  dollars  If  he  wanta  a 
divorce.  For  what?  My  services?  No;  for 
lilB  fbollshneas.  If  you  want  a  bUl  of  di- 
vorce, ^ve  me  ten  dollars,  so  that  I  can  put 
It  down  In  the  book  tiiat  such  a  man  and  such 
a  woman  have  dlseolred  partnership.  Do 
you  think  you  have  dmie  so  when  yon  have 
obtained  a  bill  of  divorce?  No;  nor  ever 
can  If  yon  are  faithful  to  the  covenants  yon 
bave  made.  It  takes  a  higher  power  than  a 
bill  of  divorce  to  take  a  woman  from  a  man 
who  la  a  good  man  and  bonors  his  priest- 
hood. It  must  be  a  man  who  possesses  a 
hl^er  power  In  the  priesthood,  or  else  the 
woman  Is  bound  to  her  husband,  and  will  be 
forever  and  ever.  You  might  as  well  ask 
me  for  a  piece  of  blank  paper  for  a  divorce, 
aa  to  have  a  little  writing  on  It,  saying.  'We 
mutually  agree  to  dissolve  partnership  and' 
keep  ourselves  apart  from  each  other,'  etc. 
It  Is  all  nonsense  and  folly.  There  la  no 
audi  tiling  In  the  ordinances  of  the  house 
of  God.  You  cannot  And  any  such  law. 
It  Is  true.  Jesus  told  the  peoiile  that  a  man 
could  put  his  wife  away  for  fomlcaUon,  but 
for  nothing  short  of  this."  17  Jonr.  Disc.  pp. 
lia  110.  Can  it  be  doubted  that  Prudent 
Young,  in  his  use  of  the  word  "sealed,"  meant 
"nmrried"?  Unquestionably  he  referred  to 
the  marriage  status,  and  used  that  word  with 
reference  to  those  who  had  assumed  the  re- 


lations of  husband  and  wife.  So,  President 
Taylor,  while  yet  an  elder  of  the  church.  In 
preaching  a  funeral  sermon,  December  31, 
187(J,  said:  "We  then  come  to  the  scaling 
power.  Here,  say,  Is  a  man  and  woman  wlio 
have  been  scaled  togeth^  for  time  aiid 
eternity.  Does  it  mean  anything?  If  it 
means  anything,  which  it  certainly  does.  It 
means  just  what  It  says.  If  tbe  husband 
of  this  otir  departed  sister  continues  faithful 
to  the  end,  maintains  his  Integrity  to  God, 
and  fights  the  good  fight  of  faith,  be  will 
claim  her  in  eternity,  and  they  twain  will 
be  one  fiesb.  This  young  man,  some  one  will 
have  to  act  for  bim  over  the  marriage  altar 
in  having  some  one  sealed  to  him."  18  Jour. 
Disc.  p.  334.  And  after  he  became  president 
of  the  church.  In  a  discourse  speaking  on 
the  subject  of  celestial  marrtnge,  he  said: 
"God  has  revealed,  tbrough  His  servant  Jo- 
seph Smith,  something  more.  *  *  *  He 
has  revealed  unto  us  the  law  of  celestial 
marriage,  associated  with  which  la  the  prin- 
ciple of  plural  marriage.**  And  again  be 
said:  "It  Is  not  enough  for  men  to  be  mar^ 
ried  to  wives,  and  be  sealed  according  to 
tbe  order  of  God.  They  must  treat  tbem 
aright  when  they  have  them."  24  Jour. 
Disc.  pp.  229.  281.  Likewise,  President  Wll- 
tord  Woodmtr,  In  a  discourse  delivered  Jaly 
20.  1883,  speaking  on  the  same  subject  said: 
"So  I  will  say  to  our  friends  here— tbe  strang- 
ers within  out  gates—that  any  man  tiiat  mar- 
ries a  wife  by  any  authority  other  than  the 
aothtnltr  of  the  boly  priesthood  Is  simply 
married  tor  time,  'or  nntn  deatb  do  yon  part* 
When  yon  go  into  the  sjiMt  worid  yon  have 
no  claim  on  your  wife 'and  children.  The 
ozclinance  of  having  them  sealed  to  yon  1^ 
one  having  authority  ttt  tbe  holy  priesQwod 
must  be  attended  to  In  tlila  world.  Father 
Abraham  obeyed  tbe  law  of  the  patriarchal 
order  of  marriage.  His  wives  were  sealed  to 
blm  for  time  and  an  eternity,  and  ao  were 
tbe  wives  of  all  the  patriarchs  and  prophets 
that  obeyed  the  law."  Is  It  not  manifest 
that  these  prealdenta  of  the  church  all  used 
the  word  "aesHeA"  In  fbe  same  sense  aa 
"married"?  6o  Elder  Orson  Pratt,  well 
known  for  his  ability  In  expounding  the  pTia- 
clples  and  doctrines  of  tiie  Mormon  Chureb, 
In  a  discourse  delivered  July  11,  1875,  speak- 
ing on  tbe  subject  of  celestial  marriage,  said: 
"It  seems,  then,  that  If  we  wish  to  fnlfill 
tbe  object  of  our  creation,  and  If  we  ate 
truly  In  the  tiOrd,  we  must  go  Into  the  eter- 
nal world  as  married,  not  for  time,  not  by 
some  Justice  of  the  peace-  that  la  an  Infldel. 
not  by  a  man  that  has  no  right  to  Join  us 
together  under  tbe  revelation  and  autii(Hity 
of  the  Most  High,  but  we  must  be  married 
for  eternity  by  a  man  who  baa  the  right  to 
speak,  being  commanded  of  the  Lord,  hold- 
ing the  keys  of  authority  and  power,  who 
can  say  to  tbe  man  and  woman,  'I  pronoance 
you  husband  and  wife  tot  time  and  all  eter- 
nity.' Then  yon  will  be  married  according 
to  Uie  pattern  given.  Then  yon  will  have  » 
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claim  upon  each  other  after  death.  But 
have  mnrrled  people,  In  the  nations,  a  claim 
upon  each  other  after  death?  I  mean  those 
who  have  not  been  married  after  the  pattern 
and  authority  of  heaven.  By  no  means. 
Their  contracts  are  made  only  for  a  little 
space,— some  twenty,  thirty,  fifty,  or  seventy 
years,  as  the  ease  may  be.  Then  death 
comes  along,  and  the  contract  runs  out;  and 
when  you  come  in  the  resurrection,  who  are 
you?  Have  you  any  wife  there?  Oh,  no. 
Why  not?  Because  you  were  not  sealed  or 
married  to  each  other  by  Divine  authority. 
That  is  the  reason."  Again  he  said:  "The 
word  of  the  Lord  told  you  to  gather  up  here. 
What  for?  Tliat  you  might,  among  other 
things,  be  mairied  according  to  the  law  of 
God.  I  am  endeavoring  to  tell  you  some  of 
our  peculiarities.  We  do  believe  that  every 
man  who  gathers  up  with  the  saints,  whether 
married  by  the  gentile  law  or  not,  should  be 
married  by  one  holding  Divine  authority  to 
officiate,  and  thus  have  the  ordinance,  the 
ministration,  sealed  on  earth,  that  It  may  be 
Kealed  in  the  heavens."  18  Jour.  Disc.  pp. 
49-51.  Likewise,  In  the  Articles  of  Faith,  p. 
457,— a  work  written  by  Dr.  James  E.  Tal- 
mage,  by  appointment,  and  published  by  the 
church,— respecting  celestial  marriage  It  Is 
said:  "Marriage,  as  regarded  by  the  Latter- 
Day  Saints,  is  ordained  of  God,  and  designed 
to  be  an  eternal  relationship  of  the  sexes. 
With  this  people  it  is  not  merely  a  temporal 
contract  to  be  of  effect  on  earth  during  the 
mortal  existence  of  the  parties,  but  a  solemn 
agreement  which  Is  to  extend  beyond  the 
grave.  In  the  complete  ceremony  of  mar- 
riage, as  prescribed  by  the  church,  the  man 
and  the  wcunan  are  placed  under  covenant  of 
mutnal  fidelity,— not  'until  death  do  you  part,' 
but  'for  time  and  for  ail  eternity.'  A  con- 
tract as  far-reaching  as  this,  extending  not 
only  throughout  time,  but  into  the  domain 
of  the  hereafter,  requires  for  Its  validation 
an  authwl^  superior  to  that  of  earth;  and 
flnch  an  authorl^  Is  found  in  the  holy  priest- 
hood, which,  given  of  God,  Is  eternal."  In 
tJie  Key  to  Theology,  by  Parley  P.  Pratt 
(pages  162-163),  the  doctrine  is  stated  thus: 
"All  vows,  covenants,  contracts;  marriages, 
or  unions  not  formed  by  revelation  and  seal- 
ed for  fUne  and  all  eternity,  and  recorded 
In  the  holy  archives  of  earth  and  heaven 
by  the  ministration  of  the  holy  and  eternal 
priesthood,  will  be  dissolved  by  death,  and 
wlU  not  be  recognized  by  the  eternal  author- 
ities after  the  parties  have  entered  through 
the  vail  into  the  eternal  world.  This  Is  heav- 
en's eternal  1a^,  as  revealed  to  the  ancients 
of  all  ages,  who  held  the  keys  of  eternal 
priesthood,  after  the  order  of  the  Son  of 
God,  and  as  restored  with  the  priesthood  of 
the  saints  of  this  age.**  In  addition  to  the 
nutfaoritfea  ah%ady  cited  and  quoted  from, 
see  19  Jour.  Disc.  pp.  163,  164;  21  .Tour. 
Disc.  pp.  202-200:  23  Jour.  Disc  p.  132; 
Robert,  Outlines  Ecc.  Hist  p.  426;  Richards, 


Compendium,  pp.  131-133;  Historical  Record 
(Cli.  Enc.)  pp.  514,  529. 

In  the  light  of  these  authorities,  can  there 
be  any  doubt  that  In  Mormon  Church  par- 
lance "sealed"  means  the  same  thing  as  the 
word  "married,"  or  that  a  "sealing  ceremoay" 
Is  with  the  Latter-Day  Sahits  a  "marriage 
ceremony"?  Is  It  not  apparent  that  by  them 
these  terms  are  used  Interchangeably  and  are 
synonymous?  With  them,  whether  the  solem- 
nization of  the  covenant  of  marriage  be  called 
a  "sealing  ceremony"  or  a  "marriage  cere- 
mony," It  means  the  same.  In  either  case  It 
establishes  the  marriage  status,  and  creates 
the  relations  of  husband  and  wife.  In  either 
case  the  contracting  parties  are  bound  for 
time  and  all  eternity;  and  this,  as  Is  obrloui 
from  the  authorities  quoted  and  referred  to, 
is  the  light  In  which  a  Mormon  marriage  was' 
viewed  by  the  presidents  of  the  church,  and 
is  viewed  by  those  speaking  by  authority.  In 
the  mind  of  a  Mormon,  when  such  a  mar- 
riage Is  celebrated,  **ttae  woman,"  as  said  by 
President  Young,  "Is  bound  to  the  husband, 
and  wni  be  forever  and  ever."  It  is  true 
that,  when  compared  with  a  marriage  solem- 
nized outside  the  pale  of  the  church,  a  seal- 
ing embraces  more  than  such  a  marriage,  in 
that  It  is  for  eternity  as  well  as  for  time; 
but  the  effect  of  each  Is  the  same  at  common 
law,  or  the  law  of  matrimony,  at  all  evoits, 
in  the  absence  of  a  statute  prescribing  a  dif- 
ferent ceremony.  Singular  and  peculiar  as 
such  a  ceremony  may  seem,  yet  It  Is  snffld^t, 
unda  the  law,  and  evidently  the  Latter-Day 
Saints  accept  the  doctrine  as  of  Divine  origin 
and  as  a  part  of  their  religious  fallh;  and 
when,  as  In  the  case  at  bar,  the  sealing  cere- 
mony has  been  performed,  with  the  mutual 
consent  of  the  contracting  parties,  by  one- 
properly  authorized  to  perform  It,  the  mar- 
riage status  is  created,  with  all  the  marital 
rights  and  duties  pertaining  thereto  by  virtue 
of  the  laws  of  the  land.  Cohabitation  may 
immedlatel}'  follow  as  an  Incident  to  the  mar- 
riage, but  it  is  not  compulsory;  and  the  par- 
ties may  cohabit  or  not,  as  they  may  mutu- 
ally agree,  without  affecting  their  status. 
Seeing,  thus,  that  the  revelation  concerning 
celestial  marriages  constitutes  the  only  law 
on  the  subject  of  marriage  in- the  Mormon 
Church;  ttiat  such  law  provides  but  one  form 
of  marriage,  the  same  iKing  for  time  as  well 
as  for  eternity;  that,  according  to  the  inter- 
pretation of  the  church,  "to  be  sealed"  means 
"to  be  married,"  and  a  sealing  ceremony  Is  a 
marriage  ceremony,  and  creates  the  relations 
of  husband  and  wife;  and  that  these  things 
were  so  when  the  ceremony  In  the  present 
case  was  performed,— how  can  It  be  succes»- 
fully  or  justly  mahitalned  that  Dr.  John  R. 
Park,  a  known  scholar,  a  man  not  only  of 
honor,  but  of  high  Intellectual  attainments, 
himself  an  able  Interpreter  of  language,  and  a 
devout  member  of  the  church,  consented  sim- 
ply to  a  sealing  ceremony,  to  take  effect  In 
the  world  to  come,  hut  not  In  this  world?  If 
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this  wei-p  establlslicd,  would  It  not  be  a  re- 
flection up  n  his  memory?  Dr.  Park,  aa  a 
member  of  the  church,  must  be  presumed  to 
have  known  what  the  laws  and  reguhitlons  of 
his  church  were,  and  what  a  sealing  ceremony 
meant.  Especially  Is  this  so  as  to  a  man  of 
hla  attainments,  and  thus.  If  the  contention  of 
coimsel  for  the  respondent  that  the  doctor  did 
not  Intend  to  marry  the  plaintiff  for  time,  but 
simply  conseuted  to  be  married  or  sealed  for 
eternity,  were  true,  It  would  show  him  to 
have  been  guilty  of  fraud  and  deceit,  and  of 
conduct  wholly  unjuatiflable;  for  it  Is  shown 
that  at  the  time  of  the  ceremony  the  bride 
was  upon  her  supposed  deathbed,  and  the 
pm'pose  of  the  solemnization  at  that  time  was 
80  that  her  position  would  be  more  exalted  in 
the  next  world  if  she  sliouUl  die,  and  she  had 
been  so  Informed  by  a  close  friend,  and  as- 
sured that  the  doctor  Intended  to  make  her 
his  wife,  and  advised  to  accept  him.  Evi- 
dently the  bride  consented  to  the  ceremony, 
believing  It  to  be  a  marriage  countenanced 
by  the  church  of  her  faith.  If,  under  these 
circumstances,  the  bridegroom,  knowing  that 
the  marriage  was  then  to  be  performed,  so 
that  the  bride's  posltioo  would  be  more  ex- 
alted in  the  hereafter,  had  consented  only  to 
a  marriage,  which,  according  to  the  revealed 
law  of  their  church,  and  which  he  must  be 
held  to  have  understood,  and  doubtless  did 
understand,  instead  of  exalting  her  position, 
would,  as  we  have  seen,  subject  both  of  them 
to  condemnation  In  the  world  to  come,  his 
conduct  would  be  absolutely  Indefensible  up- 
on any  principle  of  Justice.  The  facts,  how- 
ever, b^th  those  appearing  in  evidence,  and 
those  of  which  we  have  a  right  to  take  no- 
tice without  proof,  convince  the  mind  that 
the  bridegroom  neither  Intended  nor  consent- 
ed to  a  marriage  condemned  by  the  church, 
but  that  he  understood  it  to  be  one  authoiv 
ized  by  It,  and  that  it  was  for  time  and  eter- 
nl^.  Without  doubt  bis  motives  were  pure. 
The  testimony  respecting  the  conversation  the 
doctor  had  outside  of  the  sick  room,  and  with- 
out the  bearing  of  the  bride,  concerning  the 
seriousness  of  her  condition,  etc.,  question- 
able as  Its  admission  appears,  establishes 
nothing  to  the  contrary  as  to  his  motives,  or 
as  to  his  consenting  to  a  lawful  marriage,  and 
we  cannot  accept  the  construction  which  coun- 
sel for  the  resp  ndeut  have  placed  upon  it 
Very  likely  he  would  not  have  consented  to 
the  performance  of  the  sealing  ceremony  at 
that  time  and  place  if  he  had  not  been  ad- 
vised that  she  could  not  recover,  because  he 
did  not  wish  to  take  any  advantage  of  her 
condition,  and  because  of  the  fact  that,  under 
the  regulations  of  the  church,  members  were 
to  be  sealed  in  the  endowment  house.  His 
anxiety  and  motives  are  explained  by  what 
took  place  between  him  and  the  officiating 
clergyman  at  the  beginning  of  the  ceremony, 
when  he  was  asked:  ".^e  you  ready,  doc- 
tor," and  he  answered,  "Yes,  Brother  Wells; 
but  I  want  it  understood  that  I  will  take  no 
advantage  of  this  sick  girl.  If  she  was  In 


health,  I  might  be  the  last  of  her  choice." 
This  was  the  declaration  of  an  honest  and 
sincere  man.  It  was  testified  to  by  the  plain- 
tiff, and  is  tmcontradicted.  So,  the  Incident 
after  the  ceremony,  respecting  the  intimations 
In  bis  presence  that  she  might  recover,  might 
naturally  have  caused  some  annoyance,  be- 
cause upon  regaining  her  health  she  might  re- 
gret the  marriage.  But  why  annoyed,  if,  aa 
is  urged,  there  was  simply  a  sealing  for  the 
next  world  V  Does  not  that  circumstance  it- 
self tend  to  show  that  the  doctor  all  the  while 
understood  that  the  sealing  ceremony  was  a 
lawful  marriage?  Aside  from  all  these 
things,  however,  the  church  divorce,  which 
was  Introduced  in  evidence,  It  would  seem, 
shows  beyond  reasonable  controversy  that  Dr. 
Park,  as  well  as  the  plaintiff,  regarded  the 
transaction  as  a  valid  marriage;  for  therehi. 
by  their  own  language,  and  under  their  own 
signatures,  they  admitted  not  only  that  they 
were  married  and  were  bound  by  the  relations 
of  husband  and  wife,  but  promised  and  agreed 
to  dissolve  those  relations,  and  to  keep  sep- 
arate and  apart  from  each  other  from  that 
time  forth.  That  to  them  was  a  solemn  in- 
strument, the  same  being  recognized  by  the 
authority  of  the  church,  and  shjws  the  con- 
struction which  the  parties  themselves  placed 
upon  the  sealing  ceremony,  which  was  that 
they  were  married  and  luund  as  husband  and 
wife.  They  having  thus  construed  their  own 
contract,  this  court  has  the  right  to  adopt  the 
same  construction;  It  being  also  warranted 
by  the  facts. 

It  would  seem  useless  to  pursue  tbls  sub- 
ject further.  Its  Intricacies  and  Importance, 
touching  the  validity  of  marriages  In  this 
state,  and  the  resultant  property  rights,  im- 
pelled us  to  bestow  upon  its  consideration 
careful  thought  and-  research.  As  a  result 
of  our  investigations,  the  conelusiou  that  the 
sealing  ceremony  performed  in  this  case  es- 
tablished the  marriage  status  and  created  the 
relations  of  husband  and  wife  is  Irresistible. 

The  marriage,  then,  having  been  lawfully 
created,  was  It  in  force  at  the  time  when  the 
respondent  purchased  the  properly  In  dispute? 
This  question  must  be  answered  in  the  af- 
firmative, unless  the  marriage  status  had  pre- 
viously been  lawfully  dissolved.  The  only 
thing,  so  far  as  shown  by  the  evidence,  that 
had  ever  been  done  toward  dissolving  it, 
was  the  procuring  of  the  church  divorce,  to 
which  reference  was  hereinbefore  made. 
That  divorce  counsel  for  the  respondent, 
themselves  admit  to  be  null  and  void,  be- 
cause, while  the  church  could  solemnize  a 
man-lage,  it  had  no  power  to  dissolve  it. 
Such  was  the  decision  of  this  court  In  Norton 
V.  Tufta,  19  Utah  470,  57  Pac.  409,  where  a 
like  divorce  granted  by  the  same  church  was 
in  question.  Nor  Is  there  anything  to  shovr 
that  the  marriage  contract  was  ever  dissolv- 
ed previous  to  the  death  of  the  husband. 
The  mere  fact  that  both  parties  believed  the 
church  divorce  to  be  valid,  and  that  the  plain- 
tiff, BO  believing,  thcreaft^  became  a  pt^rty 
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to  another  marriage  ceremony,  did  not  dis- 
solve her  former  marriage.  Such  being  the 
case,  npon  the  death  of  Dr.  Park  she  became 
hfs  lawful  wMow,  and  entitled  to  her  share 
In  his  estate  as  such  widow.  Not  does  the 
record  show  such  laches  on  her  port  as  to 
estop  her  from  dalmli^  such  share.  Nor, 
under  the  drcumatances  disclosed  in  evi- 
dence, is  she  now  estopped  from  asserting  her 
marriage  with  Dr.  John  R.  Park,  ta  from 
denying  the  legality  of  htx  subsequant  mar- 
riage. 

We  are  of  the  opinion  that  the  finding 
and  holding  of  the  court  that  the  ptalntUf  and 
I^.  John  S.  Park  were  never  married,  and 
that  she  Is  entitled  to  no  part  of  the  estate 
of  the  deceased,  are  so  manifestly  erroneous 
that  they  cannot  be  upheld;  and  the  case 
must  therefore,  be  reversed,  with  costs,  and 
the  cause  remanded,  with  directions  to  the 
conrt  below  to  set  aside  its  findings  and  de- 
cree, and  enter  new  findings  and  decree  In 
accOTdance  herewith.  It  Is  so  ordered. 

MINER,  O.  J.,  and  RASKIN.  J.»  concur. 


(%  Utah,  m) 

In  re  PARK'S  ESTATE. 
(Supreme  Court  of  Utah.   Jul;  21,  1902.) 

HUSBAND  AND  WIFE-SEPARATION-ADUINIS 
TRATION— FAMILY  ALLOWANCB. 
I.  Whero  hnsband  and  wife  bad  for  manf 
years  before  hia  death  lived  apart,  under  an 
agreenieDt,  and  she  was  not  deiiendent  on  him 
for  support,  she  was  not  entitled  to  a  family 
allowance  on  his  death,  aa  the  statute  granting 
the  allowance  was  intended  to  make  immedi- 
ate nrovisioD.  on  a  husband's  death,  for  his 
family,  to  continue  during  the  administration  of 
the  estate. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; W.  C.  Hall,  Judge. 

Petition  by  Annie  F.  A.  HlltoD,  In  the  set- 
tlement of  the  estate  of  John  R.  Park,  de- 
ceased, praying  that  she  be  adjudged  his  sur- 
viving wife.  From  an  order  denying  the  !»- 
titlon,  she  appeals.  Reversed. 

N.  V.  Jones  and  Powers,  Straup  &  Llpp- 
man.  for  appellant.  Rennett,  Sutherland,  Van 
Cott  &  Allison.  Pierce,  Critchlow  &  Rarrette, 
and  Stewart  &  Stewart,  for  respondent 

BARTCH,  J.  The  petitioner  herein  pre- 
sented a  petition  to  the  court,  praying  that 
she  be  adjudged  to  be  1^  surviving  wife  and 
widow  of  John  R.  Park,  deceased;  that  she 
be  allowed  a  certain  sum  per  month  out  of 
the  estate  of  the  deceased  for  maintenance 
and  support  pending  the  administration  and 
final  settlement  of  tbe  estate;  and  that  she 
be  adjudged  to  be  tbe  owner  of,  and  entitled 
to  one-third  In  value  of.  all  the  legal  and  equi- 
table estate  In  real  property  of  which  the 
decedent  was  seised  and  possessed  at  the 
time  of  his  death.  The  court  denied  the  peti- 
tion, finding  and  holding  that  the  peUtloner 
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was  never  the  lawful  wife  of  the  deceased, 
and  was  neither  entitled  to  a  family  allow- 
ance nor  a  distributive  share  of  the  deced- 
ent's estate.  This  appeal  Is  from  the  tffder 
of  the  court  denying  the  petition. 

For  our  decision  of  all  the  matnlal  qnestlonB 
of  law  presented  herein,  except  that  relating 
to  family  allowance,  we  refer  to  our  oplnlcm 
In  the  case  of  Hilton  v.  Roylance  (decided  at 
the  present  term)  24  Utah,  — ,  G9  Fac.  G60. 
Upon  the  antborlty  of  that  case,  this  one  must 
be  reversed,  with  costs,  except  as  to  the  mat- 
ter of  family  allowance.  While  we  are  of 
the  opinion  that  the  petitioner  was  the  law- 
ful wife  and  widow  of  the  deceased,  still, 
from  the  facte  in  evidence,  we  are  unable  to 
say  that  the  court  erred  in  refusing  an  allow- 
ance for  her  maintenance  pending  suit.  The 
statute  providing  for  family  allowance  was 
doubtless  Intended  to  make  Immediate  provi- 
sion for  the  family  when  the  head  of  It  Is  re- 
moved by  death,  and  such  provision  la  to 
continue  during  tbe  administration  of  the  de- 
cedent's estate.  In  this  case  there  was  no 
family,  except  the  wife,  and  she  did  not  con- 
stitute the  immediate  family  of  the  deceased; 
she  and  her  husband  having  many  years  ago 
agreed  to  live  separate  and  apart  from  each 
other,  and  bad  so  lived  up  to  the  time  of  his 
death.  She  was  therefore  never  dependent 
upon  him  for  support,  and  we  think,  under  all 
Uie  circumstances,  tbe  court  properly  refused 
an  allowance.  1  Woemer,  Adm'n,  184;  In  re 
Xoah'd  Estate,  88  CaL  468.  26  Pac.  301;  Het- 
trlck  V.  Hettrlck,  55  Pa.  290;  Odiome's  Ap- 
peal, 93  Am.  Dec.  683. 

The  cause  must  be  remanded,  with  direc- 
tions to  the  court  below  to  proceed  In  accord- 
ance herewith.  It  is  so  ord^ed. 

MINER,  0.  J.,  and  RASKIN,  J.,  concur. 


(27  Mont  IM) 

STATE  ex  rel.  HOYLE  et  al.  v.  DISTRICT 
COURT  OF  SECOND  JUDI- 
-CIAL  DIST.  et  al. 

(Supreme  Court  of  Montana.  July  21,  1002.) 
CONTEMPT-fiUPERViaORT  CONTROL— REVIEW. 

1.  On  an  application  for  a  writ  of  super- 
visory control  to  annul  a  contempt  order,  tiie 
supreme  conrt  may  look  Into  the  evidence  prop- 
erly before  it  for  the  purpose  of  ascertaming 
whether  there  was  any  substantial  evidence 
on  which  to  base  the  order. 

Application  by  J.  Royle  and  others  for  a 
writ  of  supervisory  control  to  tbe  district 
court  of  the  Second  judicial  district  and  tbe 
Honorable  William  Clancy,  Judge  thereof, 
and  another,  to  annul  an  order  adjudging  ap- 
plicants In  contempt  Application  denied. 

J.  E.  Healy,  J.  M.  Hhikle.  and  Breen  ft 
Mackel,  for  relators.  McHatton  &  Cotter,  for 
respondents. 

PIGOTT,  J.  Appllcotton  toe  writ  of  super- 
ylsmry  control.  Tlie  petitioners  heretofore  un- 
successfully sought,  by  writs  of  habeas  corpus 
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and  certiorari,  to  annul  a  Judgment  of  con- 
tempt iiguiust  tliem.  In  re  Boyle  (State  v. 
District  Court  of  Second  Judicial  Dist)  2G 
Mont.  — ,  Ga  Pac.  409.  They  now  ask  for  a 
%vrlt  of  supervisory  control,  and  present  all 
the  evidence  tnken  in  the  court  below  on  the 
hearing.  Jiu'lstlit-tion  In  tkig  court  to  grant 
the  writ  prayed  for  la  questioned.  The  ob- 
jection is  dit«poeed  of  by  the  opinion  In  estate 
T.  District  Court  of  Second  Judicial  Dist, 
supra. 

Upon  an  application  of  this  kind  .we  may 
look  Into  the  evidence  properly  brouglit  be- 
fore us  for  the  purpose  of  ascertalulng  wheth- 
er there  was  any  substantial  evidence  to  Jus- 
tify the  Andiug  upon  which  the  Judgment  of 
<;oMti'uctive  contempt  was  based.  After  care- 
ful consideration,  we  are  not  prepared  to  say 
tliat  such  evidence  was  lacking.  The  applica- 
tion is  therefore  denied,  and  the  proceedbig 
dismissed.  Dismissed. 

BRA^TLY,  0.  J.,  and  MILBUBN,  J.,  con- 
cur* 


(27  Mont.  70) 

KENNEDY  t.  DICKIE. 
(Supreme  Court  of  Montana.    July  14,  1902.) 

FORCIBLE  DBTAINBR— PLBADIN(^NBOATIVB3 
PREGNANT. 

1.  Code  Civ.  Proc.  $  2081,  subd.  1,  provides 
that  forcible  detains  coniiists  in  the  nnlawful 
holding  of  real  estate  by  force  or  threats  of 
violence,  whether  the  some  has  been  peaceably 
acquired  or  otlierwlse.  Sabdivision  2  provides 
that  it  also  consists  in  the  unlawful  taking 
posseesiou  of  land  in  the  uiKhttime  or  in  the 
absence  of  the  owner,  and  the  refusal  to  sur- 
render the  same  on  five  days'  notice  to  the 
former  occupant,  and  that  an  "oecnpant," 
within  the  meaning  of  the  second  subdivision, 
is  uue  who  within  live  days  preceding  such 
nnlawful  entry  was  in  peaceable  and  undis- 
puted possession.  Scotiou  20^)2  provides  that 
plaintiff  in  forcible  detainer  must  show  right 
of  possession,  but  not  actual  possession,  as  re- 
quired in  a  forcible  entry  case.  The  com- 
plaint in  forcible  detainer  did  not  allege  that 
defendant  took  possession  in  the  night  or  in 
the  absem-e  of  the  owners.  Held,  that  the  ac- 
tion was  under  section  2oSl,  subd,  1,  and  there- 
fore the  complaint  was  not  invalid  in  failing  to 
allege  that  plaintiff  bad  been  in  peaceable  and 
undisputed  pos»C)«sion  within  five  days  before 
the  entry  of  defendant;  the  plaintiff  not  being 
required  to  estublish  such  fact  either  by  subdi- 
vieiou  1  or  by  section  2092. 

2.  A  complaint  in  forcible  detainer  showing 
that  defendant  has  been  in  posseiision  of  the 
property  for  over  a  year  is  not  bad,  as  sliowing 
a  defense  within  Code  Civ.  Proc,  I  20Q'2,  pro- 
Tiding  that  quiet  possession  for  one  year  by 
defendant  or  his  predecessor  shall  be  a  de- 
fense, unless  it  also  shows  such  possession  to 
have  been  quiot. 

3.  An  allecntion  in  forcible  detainer  that  de- 
fendant has  unlawfully  withheld  possessioo  by 
menaces  and  throats  of  violence,  and  still  un- 
lawfully withholds  possession  of  the  prop- 
erty from  plaintiff,,  is  a  sufficient  allegation 
of  such  factR. 

4.  Where  the  snswer  in  forcible  detainer  ex- 
pressly denies  the  allegation  of  n  paragraph 
of  the  complaint,  which  charged  a  forcible 
detainer,  and  denies  that  plaintiff  Is  entitleil 
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to  possession  of  the  land  or  has  any  right 
thereto,  it  is  error  to  give  judgmoit  for  plaiii- 
tiff  on  the  pleadings,  on  the  ground  that  the 
answer  raises  no  issues  of  fact. 

5.  A  negative  pregnant  allegation  in  an  an- 
swer, admitting  b.v  imniication  a  material  fact 
alleged  In  the  complaint,  docs  not  operate  to 
prevent  an  express  denial  of  such  fact  from 
putting  it  in  issue. 

Appeal  teom  district  court,  YeUowstone 
coun^;  G.  H.  Loud,  Judge. 

Forcible  detainer  hj  Edward  B.  Kennedy 
against  William  Dickie.  Prom  a  Judgment 
for  plaintiff,  defendant  appeals.  Beversed. 

T.  J.  Walsh,  R.  T.  Allen,  and  Eustice 
Wheeler,  tor  appellant  O.  F.  Goddard,  tor 
respondent 

PIOOTT,  J.  This  Is  an  appeal  by  the  de- 
fendant from  a  Judgment  on  the  pleadings 
entered  for  the  plaintiff  in  proceedings  which 
are  supposed  to  constitute  an  action  under 
the  provisions  of  chapter  4  of  title  3  of  part  3 
of  the  Code  of  Civil  Procedure,  entitled  "Sum- 
mary Proceedings  for  Obtaining  Possession  of 
Real  Property  In  Certain  Cases."  The  chap- 
ter comprises  what  is  commonly  called  tbe 
"Forcible  Entry  and  Detainer  Statute."  In 
his  oral  argument  and  in  his  brief,  connsel 
for  the  plaintiff  stated  that  the  complaint 
when  filed,  was  Intended  as  the  commence- 
ment of  an  action  in  ejectment  but  was 
amended  by  interlineation,  with  the  defend- 
ant's consent,  so  as  to  change  the  cause  to 
one  for  forcible  detainer.  His  statement  Is 
supported  by  the  condition  of  the  pleadings; 
the  complaint  particularly  being  so  incmn> 
bered  with  immaterial  matter  that  much  dilH- 
culty  has  been  experienced  in  the  effort  to  de- 
termine what  issuable  allegations  of  ultimate 
facts  the  complaint  was  designed  to  present 
and,  by  fair  Interpretation  of  Its  language, 
contains.  Seeking  to  show  title  in  himself 
for  the  purpose  of  his  Intended  action  of  eject- 
ment, the  plaintiff  alleges,  in  substance,  that 
on  or  about  May  24,  1S95,  he,  being  then 
and  ever  since  a  citizen  of  the  United  States, 
and  qualified  to  enter  a  homestead,  entered 
upon  and  took  possession  of,  as  a  homestead, 
under  the  laws  of  the  United  States,  a  cer- 
tain 160-acre  parcel  of  land  subject  to  such 
entry,  including  the  40  acres  here  in  contro- 
versy; that  immediately  attex  taking  posses- 
sion he  put  upon  the  land  a  tent  for  the  habita- 
tion of  himself  and  his  family,  and  on  May  30, 
1895,  be  erected  a  substantial  dwelling  homte 
thereon  and  moved  into  it  and,  with  his  fam- 
ily, has  continuously  occupied  and  resided  on 
the  land  from  that  time  down  to  the  begin- 
ning of  the  action;  that  when  he  entered  and 
took  possession  it  was  his  bona  fide  intention 
to  enter  and  occupy  the  same  as  a  homestead 
under  the  laws  of  the  United  States,  and  to 
establish  thereon  a  home  for  himself  and  his 
famUy,  and  that  In  1S85,  1896,  1897.  and 
189S  he  cultivated  a  part  of  the  land  as  a 
garden,  cut  hay  from  other  parts,  and  a  part 
he  inck)eed  with  a  sulMtantlal  fence;  that 
as  soon  a>  the  lands  were  subiject  to  untry. 
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namely,  on  September  9,  189S,  he  filed  on 
the  lands  as  a  homeste&d,  obtained  the  usual 
•rKtrtlflcate,  and  ever  since  has  Intended,  and 
now  intends,  to  make'flnal  proof  and  acquire 
title  thereto;  that  a  coutrat  of  plalntlCs  en- 
try by  the  defendant  was  det^mlned  by  the 
sct;retary  of  the  Interior  In  favor  of  the  plain- 
tiff; and  that  bis  homeatead  entry  Is  valid 
and  intact.  For  the  purpose  ct  converting 
the  complaint  Into  one  unda  the  statute,  the 
plaintiff  proceeds:  "(6)  "niat  on  or  about  the 
'  28th  day  of  May.  1805,  and  while  plaintiff 
was  so  possessed  and  entitled  to  the  posses- 
sion of  said  lands  and  premises,  the  defendant 
did,  on  or  about  the  day  and  year  aforesaid, 
without  right  or  title,  enter  Into  and  upon 
a  part  of  the  said  lands,  to  wit,  the  northwest 
quarter  of  the  northwest  quarter  (N.  W.  ^  of 
N.  W.  W  of  section  thtrty-flve  (35),  township 
one  (1)  north,  of  range  twenty-six  (2^  east 
of  the  Montana  prlndpal  meridian,  confin- 
ing, forty  (40)  acres,  and  ousted  and  ejected 
the  plaintiff  therefrom,  and  evo*  rince  that  day 
has,  by  force  and  by  maiacea  And  tbroits  of 
violence,  unlawfully  withheld  and  still  with- 
holds the  possession  thereof  from  tbe  plain- 
tiff,  to  hla  damage  in  the  sum  of  five  hun- 
dred dollars  (|500).  *  *  *  (8)  That  on  or 
about  the  22d  day  of  October,  1898,  the  plain- 
tiff demanded  oi  the  defendant,  In  writing 
duly  served  upon  Qie  defendant,  at  the  coun- 
ty of  Tellowstone,  the  possesion  of  said  lands 
so  unlawfully  and  forcibly  held  by  the  de- 
teoAant,  and  that  the  defei^nt  Should  re- 
move himself  and  his  family  and  all  of  his 
personal  effects  and  property  from  said  lands, 
and  also  to  not  remove  from  said  lands  and 
premises  any  tenements,  erections,  buildings, 
fences,  or  other  Improvements  situate  thereon 
or  attached  thereto;  but  to  vacate  or  deliver 
possession  of  said  lands  or  premises,  or  the 
said  Improvements,  erections,  buildings,  and 
fences,  the  defendant  has  ever  refused  and 
neglected,  but  still  ccmtlnues  to  so  fonsib^. 
unlawfully,  and  wrongfully  hold  the  said 
lands  and  premises."  By  his  answer  (the 
negatives  pregnant  being  first  r^ected)  the 
defendant  denies  that  the  plaintiff  entered 
upon  or  took  possession  of  the  lands;  denies 
that  It  was  unoccupied  or  unappropriated;  de- 
nies that  the  plaintiff  ever  erected  a  tent  or 
house  thereon  or  that  he  resides  thereon;  de- 
nies the  averments  touching  cultivation  and 
the  plaintiff's  intent  to  occupy  the  land  as  a 
homestead;  denies  the  validity  of  the  decision 
of  the  secretary  of  the  Interior  and  the  sub- 
ordinate federal  officers  In  favor  of  the  plain- 
tiff; denies  the  allegations  of  the  eighth  para- 
graph; "denies  that  aald  plaintiff  Is  entitled 
to  the  possession  of  the  said  lands  so  de- 
scribed, or  to  any  part  thereof,  or  to  the  Im- 
proveinmts  th^eon;  and  denies  that  said 
plaintiff  has  any  right,  title,  or  Interest  In  or 
to  said  lands  described  In  said  complaint,  or 
ever  had  the  possession  thereof;  and  alleges 
that  the  defendant  himself  Is  entitled  to  the 
possession  of  the  lands  and  Improvements. 
On  tbese  pleadings,  Judgment  In  favor  of  the 
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plaintiff  was  entered  upon  the  ground  that  the 
answer  neither  raised  an  Issue  nor  set  up  an 
affirmative  defense. 

Section  20S1  of  the  Oode  of  Civil  Procedure 
reads  as  follows:  "Every  person  Is  guilty  of 
a  forcible  detainer  who  either:  (i)  By  force 
or  by  menaces  and  threats  of  vlol^ce.  un- 
lawfully holds  and  keeps  the  possession  of 
any  real  pr<^>erty,  or  mining  claim,  whether 
the  same  .was  acquired  peaceably  or  other- 
wise; CO-  (2)  who,  In  the  night  time,  or  dur- 
ing the  absence  of  the  occupant  of  any  lands 
or  mining  claim,  unlawfully  enters  upon  real 
property,  and  who,  after  demand  made  for 
the  surrender  thereof,  for  the  jperlod  of  five 
days  refuses  to  surrender  the  same  to  such 
former  occupant  The  occupant  of  real  prop- 
erty or  mining  claim,  within  the  meaning  of 
this  subdivision.  Is  one  who,  within  five  days 
precedUig  such  milawful  entry,  was  hi  the 
peaceable  and  undisputed  possession  of  sndi 
lands."  The  plaintiff  contoidB  that  the  pro- 
ceedings were  instituted  under  sabdlvlslon  1 
of  that  section^  while  the  defendant  Insists 
that  the  proceeding^  In  so  far  aa  they  can 
Iffoperly  be  regarded  as  founded  upon  tiie 
ffffclble  entry  and  detainer  statute,  manifest- 
ly rest  uptm  the  provisions  of  subdivision 
2  of  that  section.  If  12ie  proceedings  were 
histltuted  under  either  <tf  the  subdivisions, 
there  must  be  applied  to  them  the  provisions 
of  section  2092  of  the  Code  of  Civil  Procedure: 
"Sec.  2002.  On  the  trial  of  any  proceedings 
for  any  forcible  entry  or  forcible  detainer,  the 
plaintiff  shall  only  be  required  to  show.  In 
addltim  to  the  forciUe  entry  or  forcible  de- 
tainer complained  of,  that  he  was  peaceably 
in  the  actual  possesion  at  the  time  of  tiie 
forcible  entry,  or.  was  entlUed  to  the  posses- 
sion at  the  time  of  the  forcible  detainer.  The 
defendant  may  show  In  his  defense,  that  he 
or  his  ancestors,  or  those  whose  Inl^est  In 
such  premises  he  claims,  have  been  In  the 
quiet  possession  thereof  for  the  space  of  one 
whole  year  together  next  before  the  com- 
mencement of  the  proceedings,  and  that  hla 
interest  therein  Is  not  then  ended  or  deter- 
mined, and  such  showing  is  a  bar  to  the  pro- 
ceedings." Relying  upon  the  provisions  of 
subdivision  2  of  section  2061,  the  defendant 
argues  that  the  complaint  Is  fatally  defective 
because  It  omits  to  state  that,  the  plaintiff 
was,  wifbin  five  days  preceding  the  unlawful 
entry,  "in  the  peaceeble  and  undisputed  pos- 
session" of  the  hinds.  For  such  contention 
we  find  no  warrant.  Section  2080  spedfles 
two  conditions,  relations,  or  series  of  acts, 
either  of  which  Is  declared  to  constitute  a 
forcible  entry.  Section  2081  likewise  speci- 
fies the  acts  which  shall  render  the  perpetra- 
tor guilt}-  of  a  forcible  detainer.  Section  2092 
prescribes  the  proof  which  must  be  adduced 
In  support  of  an  action  for  a  forcible  entry, 
and  also  the  proof  required  to  sustain  an 
action  for  forcible  detainer;  each  wrong  or 
cause  of  action  havlnjr  been  described  and  de- 
fined by  sections  2080  and  2081.  If  the  ob- 
ject ot  the  action  la  to  obtatai  the  rmedy 
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for  a  forcible  entry,  the  proof  required  by 
section  2092  is  twofold:  (IJ  Proof  of  the 
forcible  eutry  as  deQued  In  section  2080;  and 
(2)  proof  tliat  the  plaintiff  "was  peaceably 
In  tlie  actual  possession  at  the  time  of  the 
forcible  entry."  If  the  purpose  of  the  action 
Is  to  obtain  relief  from  a  forcible  detainer, 
proof  must, be  made  under  section  2092  (1) 
of  the  forcible  detainer,  as  defined  In  section 
2081;  and  (2)  of  the  plaluOff's  right  to  the 
posscssiou  at  the  time  of  the  forcible  de- 
tainer. Hence  the  only  provisions  of  the  stat- 
ute which  demand  allegations  or  proof  in  re- 
spect of  the  plaintiff's  actual  or  peaceable 
poBscssioQ  are  those  which  have  to  do  with  ac- 
tions for  forcible  entries  and  those  applicable 
to  actions  for  forcible  detainers,  as  defined  by 
subdivision  2  of  section  2081.  The  averments 
with  respect  to  an  actual  ouster  are  not  suffi- 
cient as  a  statement  of  a  forcible  entry  with- 
in the  meaning  of  section  20SO,  the  plaintiff 
distinctly  disavows  such  purpose,  the  defend- 
ant does  not  contend  that  the  action  Is  for 
a  forcible  entry,  and  we  think  It  cannot  be 
so  regarded.  Unless,  therefore,  such  require- 
ment is  embraced  within  section  2081,  the 
plaintiff  need  not  allege  or  prove  actual  or 
peaceable  possession.  It  Is  to  be  remembered 
thfit  the  section  last  mentioned  does  not  pre- 
scribe the  proof  required  to  malntoin  an  ac- 
tion, but  merely  dertnes  tlie  acts  which  shall 
constitute  a  forcible  detainer.  The  deflniUon 
given  by  subdivision  1  does  not  Include  the 
element  of  possession  at  any  time  by  a  plain- 
tiff. If  a  defendant  has  committed  the  acts 
there  described,  he  is  guilty  of  a  forcible  de- 
tainer, even  If  the  plaintiff  has  never  been 
In  possession  of  the  land  detained.  The  acts 
which  subdivision  2  denounces  as  a  forclDle 
detainer  must  (except  the  refusal  to  surrender 
the  property)  be  committed  "In  the  night  time, 
or  during  the  absence  of  the  occupant";  and, 
to  avoid  uncertainty  as  to  the  legal  signifi- 
cance of  the  word  "occupant,"  that  word  Is 
defined  as  describing  "one  who,  within  five 
days  preceding  such  unlawful  entry,  was  In 
the  peaceable  and  undisputed  possession  'of 
such  lands."  The  definition  la  confined  to  the 
one  word,  and  Is  further  expressly  restricted 
to  Its  use  "within  the  meaning  of  this  sub- 
division,"—that  Is,  subdivision  2.  It  therefore 
seems  quite  clear  that  a  forcible  detainer 
(except  as  to  the  element  of  refusal  to  sur- 
render the  property),  under  subdivision  2, 
must  be  committed  eiUier  "in  the  night  time," 
or  "during  tbe  absence  of  "one  who,  with- 
in five  days  ineccdlng  aueh  unlawful  -  entry, 
was  In  tbe  peaceable  and  undisputed  posses- 
sion of  such  lands."  The  complaint  being  si- 
lent with  respect  to  an  entry  in  tbe  night- 
time or  during  the  absence  of  tbe  occupant, 
none  of  the  provisions  of  subdivision  2  are 
applicable.  We  bare  already  held  that  none 
of  tbe  provlfilons  of  the  forcible  entry  sec- 
tion are  pertinent.  Tbe  conclusion  Is  that 
this  is  an  action  for  a  forcible  detainer  under 
tbe  [HYivIsIons  of  subdivision  1  of  section 
2081;  that  no  allegation  of  tbe  plaintiff's  ac- 


tual, peaceable,  or  undisputed  possession  Is 
essential;  and  that  to  this  respect  the  com- 
plaint is  good. 

Further  objection  Is  made  that  the  com- 
plaint Is  bad  because,  as  the  defendant  as- 
serts, it  shows  upon  Its  face  that  he  had  becu 
In  possession  of  the  lands  for  a  longer  period 
than  one  year  next  before  the  commencement 
of  the  proceedings;  and  he  invokes  tbe  last 
part  of  section  2092,  supra.  Suffice  it  to  say 
that  we  need  not  pause  to  consider  what 
would  be  the  result  If  from  tbe  complaint  it 
appeared  that  the  defendant  had  been  hi 
"quiet  possession  thereof  for  the  space  of  one 
whole  year  together  next  before  tbe  com- 
mencement of  the  proceedings,  and  that  hla 
interest  therein  is  not  then  ended  or  determin- 
ed." Xowbere  In  the  complaint  does  It  ap- 
pear that  the  defendant  waa  evtx  in  tbe  quiet 
possession. 

Another  objection  to  the  complaint  urged 
In  this  court  by  the  defendant  is  that  It  is 
fatally  defective  because  there  is  a  want  of 
any  allegation  that  the  plaintiff  was  entitled 
to  the  possession  of  the  land  at  the  time  of 
the  forcible  detainer.  We  huve  already  ob- 
served that  In  an  action  for  a  forcible  detala- 
er  the  evidence  demanded  by  section  2092 
must  establish  two  facts:'  First,  a  forcible 
detainer  as  defined  in  section  2081;  secondly, 
that  the  plaintiff  was  entitled  to  tbe  posses- 
sion at  the  time  of  the  forcible  detainer.  An 
allegation  that  a  party  Is  entitled  to  posses- 
sion is  usually  a  mere  conclusion  of  law,  but 
in  actions  for  forcible  detainer  such  an  al- 
legation is  sufficient,  without  setting  out  the 
facts  upon  which  it  Is  based.  This  difference 
results  from  the  peculiar  nature  of  tbe  ac- 
tion and  of  the  issues  that  can  be  presented. 
Such  a  statement,  or  Its  equivalent  in  the 
form  of  facts  averred,  Is  essential.  This  the 
plaintiff  admits,  but  argues  that  tbe  com- 
plaint, taken  as  a  whole,  discloses  bis  right 
to  possession  at  the  time  of  the  forcible  de- 
tainer. The  question  thus  raised  Is  one  of 
some  difficulty  and  doubt,  and,  as  tbe  Judg- 
ment must  be  reversed  for  the  reason  pres- 
ently to  be  stated,  we  prefer  to  reserve  the 
point.  Upon  remand  the  plaintiff  will  doubt- 
less be  afforded  an  opportunity  to  amend  the 
complaint.  Under  these  circumstances,  a  de- 
termination of  the  point  seems  to  be  unnec- 
essary. 

As  we  bave  already  decided,  the  complaint 
attempts,  at  least  to  state  a  cause  of  action 
under  buIjulvIsIchi  1  ot  section  2081  of  tbe 
Code  of  Civil  Procedure.  One  of  the  essen- 
tial allegations  of  sucb  a  complaint  Is  tint 
the  defendant  by  force,  or  by  menaces  and 
threats  of  violence,  unlawfully  holds  and 
keeps  the  iKWsession  of  tbe  real  estate.  In 
this  particular  we  think  the  complaint  not 
open  to  objectlcm.  The  other  essential  alle- 
gation Is  that  the  plaintiff  was  entitled  to 
the  possession  at  tbe  time  of  the  forcible  de- 
tainer. We  assume,  for  present  purposes,  tbe 
sufficiency  of  tbe  complaint  In  this  regard. 
Does  tbe  answer  contain  a  denial  of  clthtv 
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ot  these  vital  allegations?  If  it  does,  an 
sue  was  framed  and  tendered,  and  tbe,  Jndg- 
ment  Is  errmeons.  Examination  of  the  an- 
swer discloses  that  It  contains  an  exi^eaa 
denial  of  the  allegations  made  In  tbe  eighth 
paragraph  of  the  complaint,  among  which  Is 
one  charging  the  defendant  with  the  fordhle 
detainer;  faaue  this  averment  is  traversed. 
Upon  the  otiier  essential  allegation,  which,  we 
assume,  appears  in  the  complaint,  an  issue 
U  framed;  for  In  bis  answer  tbe  defendant 
(refemng,  4tf  course,  to  tbe  time  when  the 
complaint  was  filed)  expressly  "denies  that 
said  platDtUf  Is  entitled  to  the  possession  of 
the  aald  lands  so  described,  at  to  any  part 
thereof,  or  to  the  Improvements  therera,  and 
denies  that  aald  plalntifl  has  any  right,  title, 
or  Int^est  In  or  to  said  lands  described  In 
said  complaint,"  and,  by  way  of  argumenta- 
tive denial,  asserts  that  he  blmsdf  is  entitled 
to  tbe  poasesslon.  Counsel  tOr  the  plalntifE 
su^estB  that,  because  some  of  tiie  denials 
are  pregnant  with  admissions  of  the  essential 
allegations  of  tbe  complaint,  the  express  de- 
nials are  without  force;  bnt  this  oumot  be 
correct,  for  admissions  arlslztg  by  mere  Im- 
plication from  natives  pregnant  are  ov^ 
come  and  nulllfled  by  express  denials.  In  tbe 
law  of  pleading,  admission  by  failure  expreaa- 
ly  to  controvert  is  implied  admission  Inferred 
fnnn  silence;  a  negatlim  which  falls  Bbwt 
of  a  good  dental  is  dlenee  (or  equivalent  to 
sll^ce)  pregnant  with  implied  admlBsItm.  Ex- 
press denial  of  ui  auction  so  Impliedly  ad- 
mitted destroy  the  admlsirion  Inferred  from 
silence  or  an  Imperfect  negation,  and  raises 
an  Issue.  It  therefore  appears  that  tbe  es- 
sential allegations  of  tbe  complaint  are  trav- 
ersed by  tbe  denials  contained  in  tbe  answer. 

Holding,  as  we  do,  that  tiie  answer  states, 
by  way  of  denial,  facts  snfBdent  to  constitute 
a  defense,  it  follows  that  the  Jndgmetat  la  er^ 
roneons  and  must  be  reversed.  The  Judg- 
ment  Is  therefore  reversed,  and  tbe  cause 
remanded.  Bemlttitur  may  Issue  forthwith. 
Reversed  and  remanded. 

BRAXTLY,  a  J.,  and  MILBUBN,  J.,  con- 
cur. 
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ANSON. 

(Sapreme  Conrt  of  Oregon.   July  28,  1902.) 

REPBRENCB— WHEN  ALLOWED— TOOTER— ETI- 

DENCE-AOENT— COLLECTION  OF  MONEY. 

1.  Under  Hill's  Ann.  Laws  Or.  §  222,  subd. 
1,  proridine  that  tbe  court  may  upon  tbe  ap- 
plication of  either  party,  or  upon  its  own  mo- 
tion, direct  a  reference,  "when  a  trial  of  an  is- 
sue of  fact  shall  require  the  examination  of  a 
long  account  on  cither  side,"  either  an  action 
in  tort  or  contract  may  be  referred,  so  lon^  as 
there  \s  a  long  account  involved. 

2.  Where  the  conclusion  can  be  fairly  drawn 
from  facts  disclosed  by  afildavit,  or  upon  the 
face  of  the  pleadings,  thnt  so  many  separate 
.tnd  distinct  items  will  be  litigated  or  examined 
that  a  jnry  cannot  keep  the  evidence  in  miud  In 
regard  to  each  Item,  the  case  may  be  referred. 


S.  Where  there  is  a  conSict  'In  the  evidence, 
or  there  is  reasonable  ground  for  controversy, 
as  to  whether  the  issue  involves  the  examine- 
tioD  Of  such  an  account;  and  the  conrt  below 
has  decided  to  refer  the  cause,  its  conclusion 
will  not  ordinarily  be  disturbed  on  appeal. 

4.  Where  an  agent's  contract  of  employment 
requires  him  to  turn  over  to  his  principal  the 
identical  moneys  collected  for  the  principal, 
trover  may  be  maintained  by  the  principal 
against  him  for  the  conversion  of  moneys  col- 
lected. 

5.  In  trover  by  a  conioration  for  moneys  col- 
lected by  an  agent,  it  is  not  aecessair  to  de- 
scribe any  particular  mottey  converted  it  the 
aggregate  of  the  conversion  be  given. 

6.  liill'a  Ann.  Laws  Or.  {  691,  subd.  5,  per- 
mits evidence  of  the  contents  of  a  writing  where 
the  original  consists  of  numerous  accounts, 
which  cannot  be  examined  in  court  without 
great  toss  of  time,  and  the  evidence  sought 
from  them  is  only  the  general  result  of  the 
whole.  HdA  that,  where  the  accounts  to  be 
examined  to  determine  whether  an  agent  had 
converted  moneys  were  numerous,  it  was  prop- 
er to  allow  an  expert  who  had  examined  the 
books  to  testify  as  to  the  result  of  his  inves- 
tigations. 

7.  Where  an  expert  testified  as  to  the  con- 
tents of  plaintiff's  books,  that  the  books  them- 
selves were  not  offered  is  no  ground  for  com- 
plaint on  appeal;  the  record  indicating  that 
they  were  in  court,  and  the  failure  to  offer 
them  not  having  been  made  a  ground  of  objec- 
tion to  the  expert's  testimony. 

8.  On  appeal  the  court  can  only  examine  the 
testimony  for  the  purpose  of  ascertaining 
whether  there  was  any  competent  evidence 
tending  to  sopport  the  conclueions  of  the  trial 
judge. 

0.  In  trover  for  the  conversion  of  moneys  col- 
lected by  defendant  as  plaintiff's  agent,  the 
evidence  showed  that  the  books  of  account 
were  kept  nnder  the  direction  of  the  defend- 
ant; that  ther  indicated  that  certain  moneys 
due  the  plaintllT  were  collected  from  the  state 
and  from  a  county,  and  not  accounted  for  by 
him:  and  that  two  false  entries  had  been  made 
therein  by  the  defendant's  direction,  crediting 
one  account  with  large  sums  and  charging  the 
same  to  stores,  when  in  fact  no  stores  had 
been  purchased.  The  defendant  gave  no  evi- 
dence on  the  trial  whatever,  and  did  not  un- 
dertake to  explain  any  of  these  circumstan- 
ces, or  account  for  the  false  entries  in  the 
books.  Held,  that  the  evidence  snstained  a  ver- 
dict for  plaintiff. 

Appeal  from  drcnlt  court,  Marion  county; 
Geo.  H.  Burnett,  Judge. 

Action  by  the  Salem  Light  &  Tractim 
Company  against  F.  B.  Anscm.  Fnnn  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  1b  an  action  In  trover  for  money  al- 
leged to  have  been  collected  by  the  defendant 
for  the  plaintiff  and  converted  to  bis  own 
use.  The  complaint  alleges  that  tbe  plaintiff 
Is  a  corporation  engaged  in  the  conduct  and 
operation  of  street  railways  and  an  electric 
light  and  power  plant  in  the  city  of  Salem; 
that  from  June  1,  1898,  to  October  20,  1809, 
the  defendant  was  the  managing  agent  of 
the  plaintiff,  and  as  such  had  the  care  and 
control  of  Its  properties,  the  collection  of 
amounts  due  It,  and  the  supervision  of  the 
keeping  of  Its  books  of  account;  that  be- 
tween the  dates  named  be  received  and  col- 
lected for  and  on  account  of  the  plaintiff 


T  L  See  Evldraca,  vol.  SO,  Cent  Dig.  J  667. 
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large  sums  of  mAney  due  It  for  light  furnish- 
ed and  other  services  rendered  to  the  state 
of  OregOD,  Marion  county,  and  divers  per- 
sons, firms,  and  corporations,  and  wrongfully 
and  unlawfully,  and  with  intent  to  deprive 
the  plaintiff  thereof,  appropriated  and  con- 
verted to  Ills  own  use,  of  the  moneys  bo 
collected  and  received,  the  sum  of  $3,3S7.1S, 
to  the  plaintiff's  damage  In  that  amount; 
that  the  moneyg  so  collected  consisted  of 
gold  and  silver  coin  of  the  United  Stetes 
and  other  current  moneys,  and,  as  the  books 
of  account  with  reference  to  the  plaintiff's 
business  were  kept  by  and  under  the  direc- 
tion and  control  of  the  defendant,  the  plain- 
tiff is  unable  to  give  a  more  specific  descrip- 
tion of  the  money  converted  by  bim.  For  a 
further  and  separate  cause  of  action.  It  Is 
alleged  that  in  October,  1800,  the  plaintiff 
was  the  owner  of  a  warrant  issned  by  the 
city  of  Salem  in  payment  of  services  render- 
ed it,  for  $1S3.05,  and  another  warrant  is- 
sued by  Marlon  county  for  services  rendered 
it  In  the  sum  of  $35,  and  tbat  the  defendant 
obtained  possession  of  both  of  said,  war- 
rants, and  wrongfully  converted  the  same  to 
his  own  use,  to  the  plaintiff's  damage  in  the 
sum  of  $196.  The  answer  admits  the  incor- 
poration of  the  plaintiff;  the  defendant's  em- 
ployment as  manager  between  the  dates  al- 
leged In  the  complaint;  that  as  such  man- 
ager he  collected  lai^  sums  ot  money  dne 
iU  patrons;  but  denies  that  he  wrong- 
fully or  unlawfully  or  at  all  converted  to  his 
own  use  $3,887.18  thereof,  or  any  other  sum. 
The  answer  admits  the  cooverslon  by  defend- 
ant of  the  dty  and  county  warrants,  as  al- 
leged in  the  complaint,  but  denies  that  it 
was  wrongfully  or  unlawfully  Aoae.  For  a 
further  and  separate  defense  to  the  second 
cause  of  actitm,  it  Is  alleged  that  the  de- 
fendant was  the  duly  appointed  managing 
agent  of  the  plahitlff,  and  as  such  had  an- 
thorlty  to  receive  and  collect  all  moneys  due 
it  for  services  rendered,  and  to  pay  out  and 
disburse  the  same  in  paymeot  of  current  ob- 
llgatiouB,  and  that,  acting  as  such  agent,  he 
recdved  the  two  warrants  referred  to,  and 
converted  the  same  into  cash  for  the  use  and 
benefit  of  the  plaintiff.  A  r^ly  put  in  issue 
the  new  matter  alleged  In  the  answer,  and 
upon  motion  of  the  plaintiff,  over  the  objec- 
tion and  exception  ot  the  defendant,  the 
court  referred  the  cause  to  a  referee  to  take 
and  report  the  testimony;  but  thereafter,  by 
stipulation  of  the  parties,  the  defendant  not 
waiving  his  obJectltHi  to  the  order  of  ref- 
erence, the  cause  was  tried  before  the  court 
witliout  the  intervention  of  a  Jury.  From 
the  testimony  submitted,  the  court  found,  In 
substance:  (1)  That  during  July,  1888,  the 
defendant,  as  manager  and  agent  of  the 
plaintiff,  received  from  the  stote  of  Or^n 
$2,430.06,  and  from  the  city  of  Balem  $709. 
on  account  of  sa^lces  rendered  by  plaintiff, 
and  paid  over  and  accounted  for  only  $1,968.- 
30  of  the  former  sum,  and  $707.28  of  the 
latter,  leaving  a  balance  of  $562.48,  which  he 


appropriated  and  converted  to  his  own  use; 
(2)  that  during  the  month  of  March,  1888, 
the  defendant  collected  of  divers  and  sundry 
persons,  firms,  and  corporations  $760  due  the 
plaintiff  for  services  rendered  by  It,  and  fail- 
ed to  account  for  any  part  of  said  sum,  but, 
on  the  contrary,  with  Intent  to  defraud  and 
deceive  the  plaintiff,  caused  false  entries  to 
be  made  on  its  books,  which  were  under  his 
charge  and  control,  to  the  effect  that  the 
said  sums  had  been  ea^ended  for  stores  pur- 
chased by  him,  when  in  fact  no  snch  por^ 
chases  had  been  made;  (3)  that  during  the 
month  of  September,  1S89,  he  collected  and 
appropriated  to  his  own  use  $2.Wi0.56  due  the 
plaintiff  from  divers  persons,  firms,  and  cor- 
porations, and  caused  a  Uke  false  and  fraud- 
ulent entry  to  be  made  in  the  books  of  the 
company;  (4)  that  In  October,  1899,  the  de- 
fendant collected  from  the  city  of  Salem 
$15.^.05,  and  frtfm  Marlon  county  $36,  dne  the 
plaintiff,  and  firandulentfy  and  unlawfully 
failed  to  account  tberefor,  but  appropriated 
and  converted  the  same  to  his  own  use. 
As  conclusions  of  law,  the  court  found  that, 
by  reason  of  the  wrongful  acts  aforesaid  of 
the  defendant,  the  plaintiff  was  damaged  la 
the  sum  of  $3,561.(H3,  and  entered  judgment 
accordingly,  from  which  defendant  appeals. 

Tllmon  Ford  and  W.  T.  Slater,  for  appel- 
lant  Gea  6.  Bingham,  for  reqpondent 

BEAN,  J.  (after  stating  the  facts).  It  Is 
first  Insisted  that  the  court  erred  In  re- 
ferrli^  the  case  to  a  referea  The  statute 
provides  that  the  court  may,  upon  the  ap- 
plication of  dther  party,  or  upon  Its  own  mo- 
tion, direct  a  reference  "when  the  trial  of 
an  Issue  of  fact  shall  require  the  examination 
of  a  long  account  on  either  aide."  HIU's 
Ann.  Laws  Or.  f  222,  subd.  1.  This  provi- 
sion of  the  statute  Is  not  on  infringement 
of  the  constltDtlonal  rl|^t  to  a  trial  by  Jury. 
Tribou  .T.  Strowbrldge,  7  Or.  ISO;  Trummw 
Konrad,  82  Or.  54,  51  Pac.  447.  Nor  Is 
any  distinction  made  between  on  action  on 
cmtract  and  one  of  tort,  but  either  be 
referred  If  It  Involves  tiie  ezamlnatlm  of  a 
long  account  As  to  what  constltates  sach 
an  account  wlOUn  the  meaning  of  the  stat- 
ute, has  not  been,  and.  In  the  nature  of 
things,  cannot  be,  exactly  determined.  Each 
case  must  depend  upon  Its  own  facta.  Mitch- 
ell T.  Association,  88  Or.  508,  68  Pac  881. 
Where,  however,  the  CMidnsion  can  be  fair- 
ly drawn  from  facts  dlsdoe^  by  affidavit  or 
upon  the  face  of  the  pleadings,  that  ao  many 
separate  and  distinct  Items  wlU  be  litigated 
or  examined  that  a  Jury  cannot  keep  the 
evidence  In  mind  In  regard  to  each  item,  the 
case  may  be  referred;  and  where  tb«e  Is  a 
conflict  in  the  evidence,  or  there  Is  reasonable 
ground  fbr  controv««y,  as  to  whether  the 
Issue  Involves  the  examination  of  such  an 
account  and  the  court  below  has  decided  to 
refer  tlie  came,  its  conclusion  will  not  or- 
dinarily be  disturbed  on  appeal.  It  Is  only 
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when  It  clearly  appears  that  no  such  account 
can  be  Involved  that  an  order  of  reference 
win  be  reversed.  Welsh  v.  Darragh,  52  N. 
T.  590.  This  case  comes  within  the  principle 
stated.  It  not  only  appeared  upon  the  face 
of  the  pleadings,  but  from  the  affidavit  of  the 
manager  of  the  plaintUT  company,  that  the 
trial  would  neccssarUy  involve  the  examina- 
tion of  the  accounts  of  plalntlfTs  business 
from  June  1,  1898.  to  October  20,  1890,  and 
that  it  could  not  Intelligently  be  done  by  a 
jury.  There  was  no  error,  therefore,  In  the 
order  of  reference. 

It  Is  next  contended  that  the  plaintiff's 
remedy  was  by  an  action  on  contract,  and  not 
in  trover,  and  hence  the  complaint  does  not 
state  facts  si^cient  to  constitute  a  cause  of 
action.  As  a  general  rule,  the  mere  failure 
of  an  agent  to  pay  over  or  account  for  money 
collected  for  his  principal  will  not  sustain  an 
action  of  conversion,  because  the  agent  is  not 
bound  to  pay  over  the  identical  money  re- 
ceived, and  the  transactions  create  nothing 
more  than  the  relation  of  debtor  and  creditor 
between  him  and  bis  principal.  Royce  v. 
O^kes.  20  R.  I.  418,  S9  Atl.  758.  39  L.  R.  A. 
845;  Hartman  v.  Hicks  (Sup.)  S9  N.  Y.  8upp. 
520;  Vande31e  v.  Roban  (Sup.)  73  N.  Y.  Supp. 
286;  Walter  v.  Bennett,  16  N.  T.  250;  Bor^ 
land  V.  Stokes  (Pa.)  14  AtL  61.  But  where 
the  principal  Is  entitled  to  recdve,  and  the 
terms  of  the  employment  of  the  agent  require 
him  to  pay  over,  the  Identical  money  receiv- 
ed, an  action  of  trover  will  lie  for  its  conver- 
sion. Jackson  v.  Anderson,  4  Taunt.  24;  Pe- 
tit V.  Bouju,  1  Mo.  49;  Bunger  v.  Roddy,  70 
Ind.  26;  Donohue  v.  Henry.  4  E.  D.  Smith, 
ie2;  Farrand  v.  Hurlbnt,  7  Minn.  477  (Gil. 
383);  Cotton  v.  Sharpsteln  (Wis.)  80  Am.  Dec. 
774;  Express  Oo.  v.  Piatt,  51  Minn.  668,  53 
N.  W.  877.  And  such  was  the  case  here. 
The  defendant  was  the  agent  and  general 
manager  .  of  the  plaintiff  corporation,  with 
power  and  autbori^  to  collect  the  moneys  due 
It  for  servicM  rendered.  All  the  money  so 
collected  belonged  to  his  principal.  The  title 
immediately  vested  in  the  plaintiff,  and  the 
defendant  had  no  interest  therein,  and  no 
authority  to  make  any  use  thereof  whatever. 
He  vras  bound  by  the  terms  of  his  employ- 
ment to  pay  the  money  over  to  the  treas- 
nrer  of  the  plaintiff  corporation,  and  could 
not  even  use  it  for  the  payment  of  current 
expenses  without  the  approval  of  his  supe- 
rior. The  plaintiff,  as  a  matter  of  right, 
therefore,  was  entitled  to  the  identical  mon- 
ey received  by  the  defendant  on  its  account, 
and  any  unlawful  use  or  misapplication  there- 
of constituted  a  conversion,  for  which  an  ac- 
tion of  trover  was  an  appropriate  remedy. 
Mech.  Cas.  Ag.  §  476;  Henry  v.  Sowles  (0. 
C.)  28  Fed.  521;  Cotton  v.  Sharpsteln,  14  Wis. 
226,  80  Am.  Dec.  774. 

But  It  Is  said  the  complaint  la  insufficient 
because  It  does  not  describe' with  reasonable 
certainty  the  Identical  money  alleged  to  have 
been  converted  by  the  defendant.  In  the  na- 
ture of  thlugs,  however,  that  was  an  Impossi- 


bility. The  complaint  shovre  that  the  defend- 
ant was  the  trusted  agent  and  manager  of  the 
plaintiff,  with  power  and  authcndty  to  collect 
all  moneys  due  it,  and  during  bis  term  of 
service  received  and  collected  large  sums,  a 
part  of  which  he  failed  to  accoimt  for,  but 
converted  to  his  own  use.  It  is  impossible 
for  the  plaintiff  to  specify  or  describe  any 
particular  money  converted,  nor  was  it  neces- 
sary to  do  so.  The  conversion  consisted  of 
distinct  acts  done  by  virtue  of  the  confiden- 
tial relations  existing  between  the  plaintiff 
and  defendant.  These  separate  acts  may  not 
be  capable  of  either  allegation  or  proof,  but 
the  aggregate  result  Is,  and  that  constitutes 
the  -conversion.  No  stricter  rule,  certainly, 
should  be  applied  In  an  action  by  a  principal 
against  his  agent  for  conversion  of  funds 
which  came  Into  his  hands  by  virtue  of  bis 
employment  than  would  be  required  In  a  pros- 
ecution for  the  crime  of  embezzlement;  and 
in  the  latter  case  a  charge  of  embezzlement 
of  a  certain  amount  on  a  certabi  day  will  cov- 
er and  admit  evidence  of  a  series  of  connect- 
ed transacttons,  showing  a  continuing  offense. 
State  V.  Kelnhart,  26  Or.  466,  38  Pac.  822. 

It  Is  next  contended  that  there  was  no  com- 
petent evidence  tending  to  support  the  find- 
ings of  the  trial  court  The  principal  testi- 
mony was  that  ot  A.  A.  Cunningham,  an  ex- 
pert accountant,  who  was  the  bookkeeper  of 
the  plaintiff  during  the  defendant's  service, 
and  up  to  September  1,  1899,  and  who  had 
made  an  examination  of  the  books  since  that 
date.  These  books  were  kept  under  the  su- 
pervision and  direction  of  the  defendant  and 
entries  were  made  therein  by  his  orders. 
Cunningham  testified  in  detail  as  to  the  man- 
ner of  keeping  the  books,  tbelr  condition,  the 
items  of  account  contained  and  the  entries 
made  therein,  and  the  resnlt  of  his  examina- 
tion. His  testimony  was  competent,  under 
the  familiar  rule  that  where  books,  papers, 
and  records  are  nomerous,  an  expert  may  tes- 
tify as  to  the  result  of  his  examination  and 
investigation.  Hill's  Ann.  Laws  Or.  S  691, 
subd.  6;  State  v.  Relnhart,  supra;  1  Greenl. 
Ev.  (15th  Ed.)  8  93;  1  Jones,  Ev.  S  205;  Rail- 
road Corp.  V.  Dana,  1  Gray,  83;  HoUlngs- 
worth  V.  State,  111  Ind.  280,  12  N.  E.  490; 
State  V.  Flndley,  101  Mo.  217,  14  S.  W.  185. 
And  it  is  no  ground  of  complaint  on  this 
appeal  that  the  books  themselves  were  not 
offered  or  admitted  in  evidence.  The  record 
indicates  that  they  were  In  court,  and  no  ob- 
jection was  made  to  Cunningham's  testimony 
because  they  were  not  offered  in  evidence, 
and  therefore  It  cannot  be  urged  here.  Bar- 
ton V.  Drlgge,  20  Wall.  12S,  22  L.  Ed.  299. 

Finally  it  Is  said  that,  even  if  Cunning- 
ham's testimony  Is  competent,  it  does  not 
show  that  the  defendant  converted  or  appro- 
priated to  his  own  use  any  money  belonging 
to  plaintiff.  We  do  not  purpose  entering  up- 
on a  discussion  of  that  question,  because  the 
weij;lit  and  value  of  the  evidence  were  for  the 
triiil  court.  We  can  only  examine  the  testi- 
mony for  the  purpose  at  ascertaining  whether 
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there  was  any  competent  evidence  tending  to 
support  tbe  coDclusions  of  the  trial  judge. 
Tbe  evidence  shows  that  the  books  of  ac- 
count were  kept  under  the  direction  and  su- 
pervision of  the  defendant;  that  they  Indicat- 
ed that  certain  moneys  due  the  plaintiff  were 
collected  from  the  state  and  from  the  county 
of  AInrion  by  the  defendant,  and  not  account- 
ed for  by  him;  and  that  two  false  entries 
had  been  made  therein  by  the  defendant's  di- 
rection, crediting  one  account  with  large 
sums,  and  charging  tbe  same  to  stores,  when 
in  fact  no  stores  bad  been  purchased.  The 
defendant  gave  no  evidence  on  the  trial  what- 
ever, and  did  not  undertake  to  explain  any 
of  these  cii-cumstances,  or  account  for  tbe 
false  entries  in  the  books.  Their  condition 
evidently  required  some  explanation  on  his 
part,  in  the  absence  of  which  the  court  was 
fully  justified  in  Its  findings.  Xor  was  it 
necessary  for  tbe  plaintiff  to  prove  by  evi- 
dence other  than  the  books  that  money  be- 
longing to  It  had  actually  been  appropriated 
by  the  defendant.  The  books  were  Intended 
to  contain  a  record  of  its  business  during  the 
time  the  defendant  was  its  manager,  and 
should  have  accurately  shown  the  amount  of 
money  received  and  accounted  for  by  the  de- 
fendant. The  false  entries  were  made  there- 
in for  some  purpose,  and  presumedly  with  the 
design  of  concealing  from  the  plaintiff  the 
truth,  and  covering  up  the  wrongful  acts  of 
the  defendant 
The  judgment  is  affirmed. 


(41  Or.  660) 

NELSON  T.  YAMHILL  COUNTY. 

(Supreme  Court  of  Oregon.   July  28,  1902.) 

HIQHW AYS— LOCATION— SUFFICIBNCT    OF  PE- 
TITION—DBSCR I PTION  OF  TERMINUS. 

1.  Under  Hill's  Aon.  Laws,  i  40U2.  requiring 
a  petition  to  locate  a  county  road  to  specify 
tbe  place  of  beginning,  the  intermediate  points, 
if  any,  and  the  plnce  o(  termination,  a  ter- 
minus of  a  proposed  road  which  could  be  defi- 
nite^ ascertained  by  following  the  courses  from 
the  original  point,  and  also  by  following,  from 
an  angle  of  such  road  at  a  certain  corner  of  a 
certain  party's  land,  two  courses  located  by 
calls  for  degrees,  stakes,  and  distaaces,— the 
distances  aggregating  30  .chains,— was  sufB- 
ciently  described. 

Appeal  from  circuit  cotu*t,  Yamhill  coonty; 

R.  P.  Boise,  Judge. 

Proceeding  by  Yamhill  county  to  establish 
a  county  road.  Judgment  for  tbe  county, 
and  Amos  Nolaon  brings  a  writ  of  review. 
Affirmed. 

J.  E.  Magers  and  W.  T.  Vinton,  for  ap- 
pellant.  John  J.  Spencer,  for  respondent. 

BEAN.  J.  This  Is  a  proceeding,  by  writ 
of  review,  to  annul  and  set  aside  the  action 
of  a  county  court  in  locating  and  establish- 
ing a  county  road.  The  only  question  for 
decision  Is  whether  the  terminus  thereof  Is 
sufficiently  speclflod  In  the  petition  for  Its 

1 1.  Sm  UlElivByi,  vol.  25,  Cant,  Dls-  I 


location.  The  road,  as  set  out  In  the  peti- 
tion, b^ins  at  a  certain  definite  point  with 
reference  to  a  previously  located  county  road 
and  the  government  survey;  runs  thence  by 
course  and  distance  to  angle  1;  thence  in  tliu 
same  way  to  angle  2.  and  so  on.  for  about 
two  miles,  to  angle  29,  "at  southeast  corner 
of  C.  ii  Baker's  land";  from  thence  It  runs 
according  to  courses  and  distances  alwut 
three-quarters  of  a  mile  to  angle  34,  "at  a 
point  20  feet  west  of  tbe  southeast  comer  of 
Amos  Nelson's  land  claim;  thence  north,  on 
a  line  20  feet  west  of  said  Nelson's  east  line. 
39.19  chains,  to  angle  35  In  said  Nelson's 
field;  thence  north,  55  degrees  40  minutes 
west,  15.74  chains,  to  a  stake,  for  terminus 
of  proposed  county  road,— said  stake  being 
set  In  the  center  of  a  certain  county  road 
now  there,— and  from  which  point  an  oak  32 
inches  In  diameter  bears  south,  79^  degrees 
west,  85  links  distant,  and  an  oak  10  inches 
In  diameter  bears  north,  62^  degrees  west, 
185  links  distant."  The  contentlou  Is  that, 
although  the  terminus  of  the  proposed  road 
can  be  definitely  ascertained  from  tbe 
courses  and  distances  as  given  in  tbe  peti- 
tion, It  Is  Insufllelent  because  It  Is  not  cer- 
tain and  definite  of  itself,  and  without  refer- 
ence to  other  calls  in  the  descrtption.  It  is 
argued  that  the  law  contemplates  and  re- 
quires that  a  petition  for  the  location  of  a 
county  road  shall  specify  the  place  of  begin- 
ning, the  intermediate  points,  if  any,  and  the 
terminus  of  tbe  road,  so  that  each  can  be 
ascertained  and  determined  by  any  i>ersoii 
whose  Interests  might  be  affected  from  an 
inspection  of  the  petition,  without  reference 
to  any  other  part  of  the  description.  But 
we  do  not  an  Interpret  the  statute.  It  re- 
quires a  petition  for  laying  out  altering,  or 
locating  a  county  road  to  "specify  the  place 
of  beginning,  the  Intermediate  points.  If  any, 
and  the  place  of  termination  of  said  road." 
Hill's  Ann.  Laws  Or.  5  4062.  And  this  re- 
quirement is  complied  with  when  these 
points  are  so  designated  "that  a  person  of 
ordinary  intelligence  need  not  mistake  their 
location."  Woodruff  v.  Douglas  Co.,  17  Or. 
314,  21  Pac.  49.  The  statute  does  not  re- 
quire the  route  of  the  proposed  road  to  be 
stated  with  technical  accuracy.  It  Is  suffi- 
cient if  the  petition  conveys  to  those  Inter- 
ested information  of  the  beginning.  Inter- 
mediate, and  terminal  points,  and  Its  general 
course.  When,  from'  the  description  as  given 
in  the  petition,  these  points  can  be  defijiitely 
ascertained,  It  Is  all  tbe  law  requires.  2 
I^ewls,  Em.  Dom.  (2d  Ed.)  §  350;  Ames  r. 
Union  Co.,  17  Or.  <100,  22  Pac.  118.  Now,  in 
the  case  at  hand  there  can  be  no  difficulty 
in  ascertaining  the  terminus  of  the  proposed 
road  from  the  description  contained  In  the 
petition.  By  commencing  at  the  initial  point 
and  following  the  calls,  tbe  route  can  be  ac- 
curately traced,  as  it  seems  to  have  been 
carefully  surveyed  before  the  petition  was 
filed.  But  if  It  Is  not  allowable  to  use  the 
iQltial  point  as  a  call  In  aaccrtalnli^  the  ter- 
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xnlnm,  under  the  doctrine  tbat  that  la  cer- 
tain which  can  be  made  so,  as  held  In  some 
of  the  authorities  (Miller  t.  Porter,  71  Ind. 
621),  the  latter  point  can  he  ascertained  and 
located  hy  interested  parties,  and  without 
imposing  any  unreasonable  burden  upon 
them,  from  the  call  at  angle  34,  20  feet  west 
of  the  southeast  comer  of  Nelson's  land 
clalot;  and  that  Is  all  the  law  requires. 

The  Judfnuent  of  the  court  helow  is  there- 
tore  affirmed. 

(41  Or.  »8) 

BTATB  T.  WARREN. 

(Supreme  Court  of  Oregon.   July  28,  1002.) 

MURDER  —  SUFFICIENCY  OP  BVIDENCK  —  MO- 
TION FOR  DIRECTED  VERDICT-WITNESSES— 
INUORSEMENT  OF  NAMES  ON  INFORMATION 
—EXAMINATION  BEFORE  CORONER— BIAS- 
EXAMINATION  —  EXPERT  TESTIMONY  —  RK- 
CEPTION  OF  TESTIMONY  —  DISCRETION  OF 
COURT. 

1.  The  sta'te's'eTidence  on  a  prosecution  for 
marder  contildered,  and  ktld  such  that  a  motion 
for  a  directed  rerdict  for  defeodaDt  at  the  close 
of  such  evidence  was  pronerl;  denied. 

2.  Under  Sess.  Laws  mm,  p.  100,  g  5,  provid- 
ing that  the  name  of  each  witness  examined  bj  a 
district  attorney  in  support  of  any  information 
shall  be  inserted  at  the  foot  of  such  informa- 
tion or  indorsed  thereon  l>efore  it  Is  filed,  tlie 
examination  of  witnesses  before  a  conmer's  JniT 
at  sn  Inquest,  touching  the  cause  of  the  death,  fa 
not  sach  an  examiuation  in  support  of  an  in- 
formation charging  'one  with  murdering  deceas- 
ed as  will  require  the  names  of  such  witnesses 
to  be  indorsed  on  the  Information  as  a  pre- 
reonlsite  to  tbe  right  to  Introduce  such  witness- 
es at  the  trial. 

3.  Where  the  defense  on  cross-examination  of 
one  of  the  state's  wltnesNes  elicited  the  fact 
that  such  witness  had  had  a  fight  with  defend- 
ant, it  was  competent  on  redirect  examination 
of  such  witness  to  show  the  cause  of  the 
fight,  ss  bearing  upon  the  bias  of  the  witness. 

4.  Where  deceased  was  found  in  his  room 
one  morning  with  his  sitnll  fractured,  and  it 
appeared  that  defendant  left  such  room  early 
the  night  before,  testimony  of  an  expert  as  to 
how  long  it  wonid  take  blood  to  clot  bi  the 
manner  of  clotted  blood  fbund  Id  the  room  was 
admissible  to  show  how  long  the  crime  had 
been  committed  when  discovered. 

5.  Where  evidence  ofTered  In  chief  on  a  crim* 
inal  prosecntion  was  erroneously  excluded,  ad- 
mitting it  in  rebuttal,  with  permission  to  de- 
fendant to  produce  evideoce  to  meet  it,  and 
allowing  it  to  go  to  the  jury  as  a  part  of  the 
state's  case  in  chief,  was  not  an  abuse  of  the 
coort's  discretion. 

fl.  Where  a  witness  testified  in  chief  inde- 
pendently of  any  memorandum,  tbe  fact  that 
on  cross-ex  sm  ins  tlon  he  testified  as  to  other 
mstters  exclusively  from  a  memorandum  which 
also  related  to  the  subject  of  his  testimony  In 
chief  was  not  ground  for  taking  his  testimony 
bi  chief  from  the  jury. 

7.  On  a  prosecntion  for  murder  committed  on 
board  a  snip,  evidence  as  to  tbe  whereabouts 
of  the  various  members  of  the  crew  on  the 
night  of  the  crime  was  admissible,  as  tending 
to  increase  the  probabllitjr  that  defendant,  who 
was  the  last  person  with  deceased,  committed 
ttie  crime. 

Appeal  from  circuit  court,  Maltuonuh 
county;  M.  C.  George,  Judge. 

James  L.  Warren  was  convicted  of  mur- 
der, and  he  appeals.  Affirmed. 
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The- defendant  was  convicted  of  murder  In 
the  second  degree  upon  an  Information 
charging  him  with  murder  in  tbe  first,  and 
appeals  from  a  Judgment  of  life  imprison- 
ment. On  the  morning  of  January  24,  1900, 
shortly  after  9  o'clock,  William  Kirk,  the 
mate  of  the  ship  Clarence  S.  Bement;  was 
found  In  his  room,  situated  on  the  port  side 
of  the  ship,  with  a  contusion  upon  the  left 
side  of  bis  bead,  and  bis  skull  fractured. 
The  wound  had  been  produced  by  some 
heavy  Instrument  having  a  slight  projection 
or  flange  on  tbe  end,  making  a' T-shaped  ex- 
ternal cut  or  laceration,  extending  through 
the  skull,  and  the  left  eyeball  being  dis- 
lodged from  its  socket.  When  found  be  was 
In  bis  berth,  occupying  the  end  of  the  room 
opposite  the  door,  lying  on  bis  hack,  with  the 
covering  drawn  over  his  breast.  His  face 
and  beard  were  mvered  and  matted  with 
blood,  and  blood  was  fonnd  upon  garments 
which  had  apparently  been  used  for  stanch- 
ing the  flow,  and  upon  tbe  wall  about  two 
feet  above  a  lounge  setting  against  It  at  right 
angels  to  the  hertfa,  and  upon  the  lounge, 
where  there  was  a  clot  or  coagulum  In  a  de- 
pression about  eight  by  two  and  a  half  to 
three  Inches  and  an  Inch  In  depth,  of  sucb 
consistency  that  It  could  be  lifted  with  the 
bands,  and  elsewhere  ahont  the  room.  The 
mate  was  In  a  semlconscloiia  state,  but 
showed  some  indications  of  Intelligence. 
"When  irritated  or  aroused  he  wonld  say,  **On 
away,"  *1  don't  want  you,"  or  sometJblng  of 
that  nature;  and  when  being  removed  from 
his  berth  be  reqneated  that  his  tronsera, 
which  bad  not  been  removed,  be  secured, 
and,  ^en  placed  Id  tbe  patrol  wegui,  hi- 
qvSrea  where  they  wen  taking  bim.  Tbere 
were  some  IndlcntlonB  that  the  blow  had 
been  stmcfc  while  tae  was  altttng  on  the 
lounge,  as  blood  was  spattered  upon  fiie  wall 
about  the  height  of  a  man's  head  while  sit- 
ting; and  In  the  opinion  of  Dr.  Wheder.  who 
first  attended  talm,  be  was  unable  thereafter 
to  get  Into  his  berth  or  bnnk  of  his  own  voli- 
tion. He  was  taken  to  the  hospital,  and  ^ed 
at  8:80  c^cloCk  In  the  evening.  The  defend- 
ant was  an  tdd  acquahitance  of  the  de- 
ceased, of  10  years'  standing,  and  evidently 
knew  when  the  ship  was  due,  as  he  was  at 
the  wharf  on  her  arrival.  Friday,  January 
19th.  He  met  tbe  mate  at  once  when  tae 
came  off,  and  ftrom  that  time  until  last  seen 
together  their  relations  were  cordial  and  in- 
timate. John  J.  Byrne,  an  important  wit- 
ness In  the  case  for  tbe  prosecution,  testlfled, 
among  other  tilings,  tiiat  he  was  employed 
as  a  nigbt  vratchman  on  the  ship,  and  went 
aboard  shortly  before  6  o'chx^  Saturday 
evening,  when  tae  saw  the  mate  and  Warren 
and  three  sailors,  Erieksen.  Olsen,  and  a  lit- 
tle fdlow  called  Antone;  that  the  mate  and 
Warren  were  In  the  mate's  room  when  lie  n- 
ported  for  duty;  that  they  went  aahare  later, 
and  came  back  about  12  o'clock,  both  occupy- 
ing tbe  mate's  room  tbe  remainder  of  tbe 
nlgbt;  that  on  Sunday  evening,  about  a  auW" 
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ter  of  she  o'clock,  when  he  reported  to  the 
mat^  Warren  was  In  the  room  with  him; 
that  they  seemed  to  be  having  a  sociable 
tbne;  had  a  box  of  cigars,  a  bottle  of  whl»ky, 
and  glasses  on  the  dcsic  or  table  l>eslde  them; 
ttiat  the  mate  said  he  was  going  to  the 
theater,  and  he  and  Warren  went  off  the 
boat  about  half  past  7  o'clock,  but  ratumed 
again  at  12,  both  apparently  sober;  tliat  they 
chattpd  In  the  mate's  room  until  probably  2 
o'clock  In  the  morning,  when  the  lights  w(>re 
turned  down;  that  he  called  the  mate  the 
next  mornlngr  and  received  an  answer,  be- 
fwe  going  off  the  ship;  that  he  went  aboard 
Monday  evening  again  at  the  usual  honr; 
saw  the  mate  In  his  room,  and  Warren  lu 
tlie  foreoastle.  drying  hla  clothing,  he  hav- 
ing had  some  difficulty  with  the  men  on 
board;  that  later  he  went  aft  to  the  mate's 
room,  and  In  a  few  minutes  went  ashore, 
and  did  not -return  again  that  night;  that  on 
Tuesday  evening,  when  her  went  aboard,  at 
6  o'clock,  or  a  little  before,  be  reported  to 
the  mate  fn  his  room,  and  found  both  he  and 
Warren  there;  that  they  seemed  to  bo  hav- 
ing a  sociable  time;  had  t^gars,  whisky,  and 
glasses  on  the  sideboard,  as  usual;  that  the 
sailors  yrae  In  the  forecastle,  getting  ready 
to  go  ashore,  and  the  second  mate  and  oir- 
pentffl:  were  also  on  board:  that  these  tattor 
went  ashore  about  7.  bat  before  going  the 
carpenter  stepped  into  the  mate's  room,  and, 
when  he  returned,  exhibited  some  money 
which  the  mate  had  given  him;  that  the  sec- 
ond mate  previously  told  the  deceased  that 
he  would  send  dovrn  a  bottle  of  whisky,  and 
a  little  inter  one  of  the  men  (either  Erick- 
sen  or  Olsen,  inrobably  Olsen)  met  witness 
on  the  gang  plank  and  handed  him  a  bottle, 
which  he  took  to  the  mate's  room,  and  fountl 
both  Warren  and  the  mate  Inside;  that  at 
the  time  there  was  no  one  on  board  except 
the  mate.  Warren,  and  witness;  that  Olsen. 
Rrlcksen,  and  Antone  had  gone  ashore;  that, 
after  passii^  the  bottle  In,  witness  went  for- 
ward on  the  starboard  aide,  but  subsequently 
passed  around  to  the  other  side  of  the  deck, 
when  Warren  came  and  crossed  over,  and, 
upon  meeting  him,  inquired  If  he  hn'l 
bronglit  the  Evening  Telegram,  and.  on  being 
Informed  that  he  had  not,  replied.  ''Never 
mind,"  and  went  to  the  cabin.  This  was 
abont  half-past  7.  That  witness  st  iod  on  the 
hatch  for  quite  a  while,  looking  towanht 
shore;  that  about  8  o'clock  Warren  came 
forward  and  met  him  on  the  deck;  that 
Ericksen  had  returned  to  the  ship  in  the 
meantime,  and  had  gone  to  the  forecastle  to 
get  some  money,  and  witness  was  watchini; 
to  SGG  him  come  down  from  there,  and.  h3 
he  met  witness,  Warren  walked  up  on  the 
other  side.  Erickson  stepping  ashore  as  War- 
ren approached,  who  eald  the  old  man  had 
gone  to  Bleep,  and  he  was  going  ashore  a 
little  ways,  but  that  he  would  be  back  in  a 
little  while,— a  few  minutes,— and  went 
ashore,  and  that  witness  did  not  see  him 
again  that  night;  that,  after  Warren  left, 


witness  went  abont  bis  dnties  as  night  watch- 
man; that  abont  10  o'clock  he  came  down 
from  the  aft  deck,  and  thought  he  heard 
some  <Hie  moving  In  the  mate's  room,  and 
looked  or  glanced  through  one  of  the  two 
portholes  opening  hito  the  room  nearest 
amldship,  and  saw  the  mate  with  his  back 
to  witness  (the  upper  part  of  his  body),  rest- 
ing his  left  band  on  a  deek,  and  leaning  over 
as  If  rencliliig  .down  to  adjust  the  stove  (a 
conl-oll  lamp  used  for  heating  the  room,  set- 
ting on  the  floor),  or  for  something  else  lower 
down.  The  portholes  were  above  the  lounge, 
looklug  forward  on  ahlpboard,  and  at  the 
time  were  partiy  open,— nearly  halfway. 
That  about  11  o'clock  witness  passed  back 
by  the  room  ag^in,  being  attracted  by  the 
mate's  "groaning  rather  hesTHy,"  It  being 
a  habit  of  his  to  groan  In  tats  sle^;  that  he 
looked  through  the  porthole  and  saw  tAe 
mate  lying  on  the  lounge,— his  left  foot,— but 
could  not  say  whether  he  had  hls-shoes  on  or 
not,— if  not,  he  had  on  black  stockings,— and 
that  he  had  his  trousers  on;  that  witness 
passed  around  to  bis  door  and  kno<^ed,  and, 
receiving  no  answer,  knocked  again,  wUcn 
he  groaned  out  something  like  "Who's 
there?"  that  wttness  told  him,  and  Inquired 
if  anything  was  the  matter,  and  he  groaned 
again  "No,"  or  "All  right,"-something  like 
that;  that  witness  then  asked  if  he  could  get 
him  a  cup  of  coffee,  and  he  said  something 
In  a  muflied  time,- "Never  mind;"  "It  will 
be  all  right;"  something  like  that;  that  when 
he  was  asleep  he  always  woke  up  that  way; 
that  about  10  o'clock  a  Fr«ichman  callnd 
Lhosten  John  came  aboard,  and  went  Into 
the  forecastle;  that  others  of  the  sailors 
came  aboard  about  midnight,  who  went  to 
the  f<H%castle  also;  that  before  leaving  the 
ship  on  Wednesday  morning,  about  6,  the 
witness  helped  the  second  mate  and  the  car- 
penter aboard,  who  had  been  drinking  hear- 
lly;  that  before  going  off  he  rapped  on  the 
mate's  door,  having  bad  to  rap  the  third 
time,  and  finally  received  a  response,  "All 
right;"  that  that  was  all  he  said  any  morn- 
ing, except  the  firat,  when  he  asked  wit- 
ness if  he  had  aroused  the  boys.  The  second 
mate.  In  the  presence  of  Ro»enstine  and 
Wolfe,  his  half-brother,  opened  the  door  with 
a  key  be  bad  on  his  person,  and  found  tbo 
mate  at  the  time  and  In  the  condition  above 
described.  There  was  other  evidence  ad- 
duced to  show  that  the  mate  had  apiwlnted 
Warren  boatswain  on  Monday;  that  he 
served  for  a  while,  when  be  had  trouble 
with  the  moD,  and  the  mate  relieved  blm 
from  duty  for  a  time,  until  they  became  ree* 
onoiled;  that  Warren  had  very  little.  If  any. 
money;  that  on  the  next  morning  after  he 
left  the  boat  he  purchased  a  flrat-clasa  ticket 
to  San  Francisco,  paying  $25  therefor,  and 
departed  for  that  place  on  the  Overland  at 
8  o'clock;  that  he  saw  an  accoimt  of  the 
murder  in  the  San  Francisco  papers,  and 
was  asked  about  it  by  a  ship's  captain  to 
whom  he  applied  for  a  position;  that  he  then 
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borrowed  $60  of  his  cousin,  and  purchased  a 
ticket  to  St.  Louis;  that  be  was  arrested  Id 
June  following  in  Atlanta,  Ga.,  and  at  the 
time  was  going  under  the  assumed  name  of 
J.  L.  Wllford,  and,  when  brought  to  Portland 
and  questioned  by  the  chief  of  police,  stated 
that  he  left  the  ship  about  8:30  Tuesday 
evening,  but  declined  to  state  where  the 
mate  was  when  he  went  off,  saying  that  he 
would  tell  that  at  some  other  time;  that  he 
stopped  In  a  lodging  house  that  night,  but 
refused  to  say  where;  and,  when  he  was 
asked  whether  the  mate  was  standing  up  or 
sitting  down  when  he  parted  from  him,  an- 
swered, "I  will  tell  you  that  some  other 
time."  He  stated  further  that  the  mate  had 
a  good  deal  of  money;  that  the  second  mate, 
the  carpenter,  and  the  boatswain  had  nil 
given  him  money;  but  refuged  to  answer 
whether  he  C^'^arren)  obtained  any  money 
after  he  left  the  ship;  and  admitted  that  he 
went  under  the  name  of  Wllford  In  Atlanta, 
but  explained  that  it  was  on  account  of  some 
financial  trouble  he  had  In  Seattle.  It  was 
further  shown  that  he  had  knowledge  of 
tlie  shlp'8  crew,  Inclnding  the  mate,  being 
paid  off  at  the  custom  house,  and  that  some 
of  the  men  Intmsted  their  earnings  to  him 
for  safe-keeping.  The  mate's  watch  was 
missing,  and  what  money  he  had  on  hia  per- 
son. Tv,-o  or  three  days  later  the  sum  of 
$400  was  foimd  where  it  was  secreted  by 
the  mate,  but  it  was  made  to  appear  that 
be  had  a  much  larger  sum. 

Henry  Bt  Bayner,  for  appellant.  D.  B. 
N.  Blackburn,  Atty.  Gen.,  and  Geo.  B.  Oham- 
berlaln,  DIsL  Atty.,  for  the  State. 

WOLVERTON.  J.  (after  stating  the  t&cta). 
This  resume  contains  the  chief  features  of 
the  evidence  going  to  connect  the  defendant 
with  the  commission  of  the  crime  chained. 
When  the  state  rested,  the  defense  moved  the 
court  to  direct  the  jury  to  return  a  verdict 
of  acquittal,  and  the  denial  of  such  motion 
constitutes  one  of  the  assignments  of  error. 
If  there  was  evidence  in  the  case  fairly  tend- 
ing to  Bhow  the  defendant's  gallt,  it  was 
properly  submitted  to  the  Jury.  To  JnstlCy 
an  Instruction  to  acquit,  there  must  be  a 
total  failure  of  proof,  or  It  must  be  so  weak 
that  a  verdict  based  upon  It  would  manifestly 
be  the  result  of  trasslon,  prejudice,  or  par- 
tiality. State  T.  Pomeroy,  80  Or.  16,  24,  46 
Pac.  797;  State  t.  Cooper,  32  Or.  212,  49 
Pac.  S69;  State  t.  Olahu.  97  Mo.  680,  11  S. 
W.  260.  It  iB  urged  that  the  condition  of  the 
m&te  produced  by  the  blow  received  at  the 
bands  of  his  assailant  must  have  rendered 
him  incapable  of  rising  from  the  couch  or 
reaching  his  bnnk  where  he  was  subsequently 
found;  and  that  he  could  not  have  answered 
the  nlgbt  watchman  Intelligently  w^hen  called 
by  blm  at  11  o'clock  at  night,  and  again  in 
the  morning  at  6,  and  that  therefore  tbe 
deed  conld  not  have  been  committed  imtil 
after  tbe  latter  hour,  at  a  time  when  It  Is 


not  shown  that  the  accused  was  upon  the 
ship  or  In  the  vicinity.  The  theory  of  the 
state  Is  that  the  assault  was  committed  prior 
to  S  o'clock  Tuesday  evening,— the  hour  when 
the  accused  was  seen  to  leave  tbe  ship,  as 
testified  to  by  Byrne.  This  involved  Byrne's 
testimony  In  some  apparent  discredit  because 
he  testified  that  he  saw  the  mate  at  10 
standing  In  a  stooped  position,  and  reaching 
down  as  if  to  adjust  the  lamp  used  for  heat- 
ing the  room,  and  again,  an  honr  later, 
reclining  on  the  lounge;  Dr.  Wheeler  being 
of  the  opinion  that  he  conld  not  have  reached 
his  berth  without  assistance.  The  fact  Is 
shown,  however,  that  the  mate  was  appa- 
rently not  entirely  without  intelligence,  be- 
cause when  being  removed  from  the  ship  he 
gave  a  direction  and  made  Inquiry,  which 
unmistakably  indicated  as  much,  and  when 
Irritated  or  aroused  he  was  able  to  make 
reply.  So  that  it  Is  possIUe,  and  not  at  all 
improbable,  that  he  was  able  to  answer  the 
night  watchman,  In  the  manner  described, 
at  11,  and  again  at  6  In  the  morning.  It  Is 
possible  that  Byrne  might  have  been  mistak- 
en about  seeing  the  deceased  standing  In  the 
room  at  10,  or  upon  the  lounge  later.  He 
says  he  just  glanced  in  at  10  o'clock,  the  light 
being  turned  halfway  down  or  more;  but 
at  11  he  must  have  taken  more  pains  to  sat- 
isfy himself  as  to  his  condition,  becanse 
after  looking  In  at  the  porthole  he  passed 
around  to  the  door,  and  succeeded  In  arous- 
ing him,  and  received  an  Intelligent  and  sat- 
isfactory answer;  and  yet  be  may  have  been 
mistaken,  also,  as  to  seeing  him  on  the 
lounge.  And  again.  It  Is  not  beyond  possi- 
bility that  the  mate  had  strength  and  intelli- 
gence enough  left  to  have  gotten  Into  his 
berth  and  drawn  the  covering  over  him  of 
hfs  own  volition.  Bnt  these  were  all  mat- 
tent  for  the  jury.  There  was  an  adequate 
motive  shown  for  tbe  deed,  and  the  subse- 
quent actions  of  tbe  defendant  were  of  such 
a  character,  when  wholly  unexplained,  as 
they  were,  to  lead  to  a  strong  distrust  of 
him,  BO  that  there  was  evidence  ample,  under 
tbe  theory  adopted  by  the  state,  from  whlrfi 
the  Jury  might  reasonably  have  Intored  the 
defendant's  connection  with  the  crime,  and 
hence  his  guilt  bi  the  commission  thereof. 
The  motlim  to  direct  a  verdict  waa  therefore 
properly  denied. 

Another  ground  of  error  assigned  Is  that 
the  court  permitted  the  state  to  examine 
witnesses  at  the  trial,  against  tbe  accnsed, 
over  bis  objection,  whose  names  were  not  in- 
serted at  the  foot  of  the  Informatlou  or  in- 
dorsed thereon  when  filed.  Preliminarily  to 
tbe  permission  of  such  witnesses  to  testify.  It 
was  developed  that  the  names  of  the  <mly  per- 
sons CTamlned  before  the  district  attorney 
prior  to  filing  the  information  were  dnly  In- 
dorsed thereon;  these  being  Bricksen,  Olsen, 
and  McLanchlan.  The  district  attorney,  how- 
ever, bad  learned  what  some  of  the  witnesses 
would  testify  to  through  their  examination 
before  the  coroner's  Jary,  which  was  con- 
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ducted  on  tbe  part  of  the  state  by  the  deih 
nty  of  bis  predecessor;  and  it  is  Insisted  tbat, 
baving  acquired  sach  knowledge  through  this 
meaas,  the  names  of  all  such  vltnesses 
should  bare  been  indorsed  on  the  informa- 
tion; otherwise  they  should  not  have  been 
permitted  to  testify  against  the  accused. 
The  statute  provides  that  the  name  of  each 
witness  exauilned  on  oath  or  afDrmatloD  by 
a  district  attorney  In  support  of  any  Informa- 
tion shall  be  Inserted  at  the  foot  of  such 
information  or  Indorsed  thereon  before  the 
same  Is  Sled;  otherwise  the  testimony  of 
such  witness  cannot  be  heard  against  the  de- 
fendant at  the  trial.  Sess.  Laws  18U9,  p.  lUO, 
S  6.  This  statute  was  enacted  for  a  purpose, 
and  tliat  was  evidently  to  afford  the  accused 
an  opportunity  of  ascertaining  the  names  of 
the  witnesses  with  whom  he  would  probably 
be  confronted  at  the  trial,  and  thereby  be  the 
better  enabled  to  prepare  for  his  defense. 
Such  statutes  are  mandatory  In  character, 
and  should  be  observed  to  the  letter  by  the 
executive  officers  of  the  law,  that  the  defend- 
ant may  receive  the  full  benefit  destjirned 
for  him  by  the  legislature.  State  t.  Smith, 
38  Or.  483.  55  Pac.  534;  State  t.  Andrews, 
35  Or.  388,  391,  58  Pac.  T65;  Stevens  t.  State, 

19  Neb.  647,  28  N.  W.  304;  Parks  T.  State, 

20  Neb.  515,  31  N.  W.  5;  and  State  v.  Stev- 
ens (S.  D.)  47  N.  W.  540.  We  are  of  the 
opinion,  however,  that  the  examination  of 
witnesses  before  a  coroner's  Jury  at  an  in- 
quest, touching  the  cause  of  the  death,  is  not 
such  an  examination  In  support  of  the  in- 
formation as  Is  contemplated  by  the  statute, 
and  hence  that  the  witnesses  objected  to  were 
properly  permitted  to  testify.  We  are  Inclin- 
ed to  give  to  the  statute  the  broadest  and 
most  comprehensive  application  possible  In 
furtherance  of  the  statutory  and  constitu- 
tional right  of  the  accused  to  a  fair  trial, 
and  to  enable  him  to  prepare  his  defense  In- 
telligently, and  to  proceed  therewith  without 
any  surprise  being  sprung  upon  him;  and  any 
practice  tending  to  its  restriction  should  be 
discountenanced. 

On  the  cross-examination  of  Ericksen,  a 
witness  for  the  state,  the  defense  elicited 
the  fact  that  witness  and  the  defendant  had 
a  fight,  In  which  the  defendant's  face  was 
bruised;  and  on  re-dlrect  examination  wit- 
ness was  allowed  to  state,  over  the  objection 
of  the  defendant,  that  the  difficulty  was 
started  by  the  accused  applying  an  oppro- 
brious epithet  to  the'witness;  and  the  disre- 
gard of  the  objection  Is  assigned  as  error. 
The  fact  that  a  fight  had  occurred  between 
the  parties  was  elicited  by  the  defendant  on 
the  cross-examination  of  the  state's  witness, 
which  was  pertinent  and  relevant  in  order  to 
■how  the  bias  of  the  witness  towards  the 
defendant.  The  bare  fact  of  a  difficulty  be- 
ing thus  established,  it  was  not  altogether 
irrelevant  to  show  how  it  came  about  as 
It  had  a  bearing  upon  fixing  the  extrat  of  the 
bias,  and  for  which  purpose  alone  it  was  ad- 
mlssibiew  As  to  said,  in  Kllanorth  r.  Poller, 
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41  Tt  685.  680:  *n%It  testimony  vas  not 
Intended  or  calculated  to  show  which  party 
was  in  fault  but  only  the  degree  of  estrange- 
ment between  them.  It  is  impractical  by 
any  general  rule  to  fix  the  precise  limit  whlcb 
should  govern  the  admtesion  of  such  evi- 
dence, and  necessarily  it  must  be  left  to  a 
considerable  extent,  to  the  discretion  of  the 
nlal  prlus  court"  The  trial  court  was  duly 
careful  In  guarding  defendant's  rights,  and 
exercised  a  commendable  discretion  in  the 
particular  complained  of,  so  that  there  was 
no  error  In  allowing  the  state  to  show  the 
origin  of  the  estrangement  under  the  cir- 
cumstances. See,  also,  State  v.  Sargent  32 
Me.  41-0.  and  Beasley  v.  People,  89  III.  571. 

After  the  existence  of  the  clot  of  blood  up- 
on the  lounge  hud  been  established,  the  state 
sought  to  show  by  Dr.  Wheeler  the  probable 
length  of  time  necessary  to  acquire  the  con- 
sistency In  which  It  was  found,  which  the 
court  refused  to  permit  over  the  objection  of 
the  defendant  M'ben  the  defendant  came  to 
offer  his  testimony  be  called  Dr.  Blersdorf, 
who  testified  that  it  takes  from  5  to  10  min- 
utes for  blood  to  form  Into  a  Jellied  condi- 
tion; and  then  some  further  matter  warn 
elicited  as  to  the  length  of  time  it  would  take 
for  decomimsitlon  to  set  in.  Dr.  Wheeler,  In 
bis  examination  for  the  state,  had  described 
the  clot  as  being  In  a  Jelly-like  condition,  and 
of  such  consistency  that  It  could  be  lifted 
with  tlie  hands,  and,  being  called  in  rebuttal, 
was  permitted  to  testify,  over  objection,  that 
in  his  opinion,  it  would  take  from  d  to  12 
hours  for  blood  to  get  In  the  condition  In 
which  it  was  found;  and  error  Is  predicated 
on  the  ruling.  The  reason  given  for  tbe  ob- 
jection was  that  the  ttfstlmony  sout;ht  to  be 
introduced  was  touching  a  matter  that  should 
hare  been  shown  before  tbe  state  rested,  but 
the  court  exercised  Its  discretion  and  allowed 
it  to  go  to  the  jury  as  a  part  of  tbe  state's 
case  in  chief,  stating  to  the  defendant  at  the 
time  tbat  be  would  have  a  reasonable  oppor- 
tunity to  produce  such  evidence  as  be  desired 
in  rebuttal  thereof.  In  our  opinion,  the  testi- 
mony was  properly  admissible  In  the  first  in- 
stance, Dr.  Wheeler  belug  a  competent  expert 
In  the  premises  (State  v.  Msgers.  35  Or.  520, 
538.  57  Puc.  197;  State  v.  ICnlght  43  Me.  11; 
Lhjsday  v.  People,  63  N.  Y.  143,  158;  People 
T.  Smith,  100  Cat  73,  S8  Pac.  40);  and  tbe 
trial  court  exercised  a  proper  discretion  In 
permitting  it  to  be  given  at  that  time,  espe- 
cially as  it  had  been  excluded  when  offered 
in  its  regular  order  upon  tbe  objection  of  the 
defendant  Tbe  further  inquiry  as  to  tbe 
time  when  decomposition  would  begin  to  take 
place  was  suitable  in  the  development  of  tbe 
subject  which  tbe  defense  had  introduced. 

One  Scott  Morrill  testified  that  he  kept  s 
place  of  business  lu  Portland  in  January,  1900, 
and  that  on  the  23d  of  the  month  there  was 
no  keno  game  running;  the  purpose  being  to 
contradict  a  witness  produced  by  the  defend- 
ant who  gave  testimony  tending  to  show  that 
the  defendant  bad  been  lucky  and  wun  (10  or 
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$12  at  witness'  place  of  business  on  the  night 
of  the  homicide.  On  cross-examination  it  was 
elicited  that  the  witness  bad  a  memoratidam 
in  which  he  kept  an  account  of  his  winnings 
from  night  to  night,  and  that  none  were 
shown  for  the  night  of  the  23d,  and,  after  a 
critical  Inquiry  touching  the  memorandum, 
the  defendant  moved  to  strllce  out  his  testi- 
mony on  the  ground  that  he  was  speaking 
from  the  book,  and  not  from  his  recollection. 
But  the  witness  did  speak  from  bis  recollec- 
tion, either  from  being  refreshed  by  an  in- 
spection of  the  hook,  or  independently  of  it 
when  he  was  examined  in  chief,  and  the  pro- 
duction of  the  book  or  memorandum  was  a 
matter  called  for  by  the  defendant  himself; 
nnd  the  fact  that  he  spoke  on  cross-examina- 
tion as  to  other  matters  exclusively  from  the 
memorandum  constituted  no  valid  reason  for 
taking  the  evidence  Introduced  by  the  state 
from  the  jury. 

Another  assignment  of  error  goes  to  the  In- 
troduction by  the  state  of  testimony  tending 
to  show  the  whereabouts  of  the  other  mem- 
bers of  the  crew  the  night  of  the  assault, 
with  the  purpose  of  diverting  suspicion  from 
t!iem  as  perpetrators  of  the  crime.  The  tes- 
timony was  not  Intended  to  show  an  alibi  as 
to  the  crew  In  particular,  and  thereby  raise  a 
collateral  issue,  but  to  show  with  greater  em- 
phasis the  absence  of  persons  other  than  the 
defendant  on  shipboard,  whose  place  of  abode 
wns  there,  and  thus  Increase  the  probability 
that  defendant  was  the  guilty  party.  The 
testimony  was  therefore  admissible. 

There  are  many  assignments  of  error  based 
upon  Instructions  asked  and  refused,  all  of 
which  we  have  examined  with  care,  both 
with  reference  to  the  argument  of  counsel  and 
authorities  cited;  and  suffice  It  to  say  they 
are  not  attended  with  sufHcient  merit  to  re- 
quire further  discussion. 

All  matters  in  controversy  having  been  re- 
solved In  favor  of  the  Btate,  the  judgment 
wlU  be  affirmed. 


(41  Or.  2M) 

STATE  V.  AIKHN. 
(Supreme  Court  of  Oregon.  July  28,  1902.) 

HOMICIDE  —  CONSPIRACT  —  APPBARANCE  OF 

CONPEUERATE-SUBSEQUENTDBCL-ARATIONS 
—INSTRUCTIONS— PREJUDICIAL  ERROR. 

1.  Where  there  was  evidence  on  a  prosecu- 
tion for  murder  tending  to  Bhow  a  conspiracy 
between  defendant  and  another  to  rob  de- 
eeaeed,  and  that  they  were  both  present  when 
Ihe  crime  was  committed,  evidence  of  the  ap- 
peornnce  of  defenilnnt's  confederate  soon  after 
the  homicide  was  ndmlBsible. 

2.  On  a  prosecution  for  mui-der,  it  wag  error 
to  admit  a  declaration  mflde  in  defendant's  ab- 
aence.  after  the  crime  ■^las  committed,  by  a 
ronfedprate'  who  was  being  separately  tried, 
that  "Yon  ought  to  see  the  other  fellow."  which 
tended  to  connect  defendant  with  the  crime, 
und  which  he  claimed  did  not  refer  to  deceas- 
ed. 

3.  This  error  was  not  cored  by  a  general  In- 
ittrnction  not  to  consider  statements  made  by 

1 1.  Sm  Criminal  I^aw.  voL  14,  Cent.  Dig.  |  IWL 


defendant's  confederate  In  his  absence  after  the 
commission  of  the  homicide. 

Appeal  from  circuit  court,  Washington 
county;  T.  A.  McBrlde,  Judge. 

James  Alkcii  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  Reversed. 

The  defendant  James  Aiken  was  informed 
against,  Jointly  with  Henry  Bacon  and  Budd 
MalJm,  for  murder  in  the  first  degree,  alleged 
to  have  bem  committed  In  Washington  coun- 
ty on  December  8,  1900,  by  shooting  and  kill- 
ing one  Jung  Qoey  Shn,  and,  having  been  sep- 
arately tried,  was  convicted  of  murder  In  the 
second  degree,  and  sentenced  to  Imivison- 
ment  in  the  penitentiary  for  the  term  of  his 
nataral  Ufa,  from  which.  Judgment  be  ap- 
peals. 

Pan  J.  Malnrkey  and  Geo.  C.  Stout,  tor 
appellant  D.  B.  N.  Blackburn,  Atty.  Gen,, 
and  Harrison  Allen,  DIst.  Atty.,  tor  the  State. 

MOOKE,  C.  J.  The  state,  adopting  the  the- 
ory that  the  deceased  was  killed  in  pursu- 
ance of  a  conspiracy  formed  by  Aiken,  Ba- 
con, and  Mallm,  was  permitted,  over  the  de- 
fondant's  objection  and  exception,  to  Introduce 
testimony  descriptive  of  Bacon's  appearance 
after  the  homicide,  and  detailing  certain  state- 
ments made  by  him  at  that  time  In  the  ab- 
sence of  the  defendant  In  order  to  show  the 
applicability  to  the  case  at  bar  of  the  legal 
principle  relied  upon  for  reversal,  it  is  deem- 
ed necessary  to  state  the  substance  of  the 
testimony  given  at  the  trial:  Louie  How,  a 
Chinaman,  as  a  witness  for  the  state,  testi- 
fied, in  effect:  That  about  9  o'clock  in  the 
evening  of  December  3,  1900,  while  he  and 
Shu  were  occupying  the  same  room  Ip  a  dwell- 
ing in  Washington  county,  three  white  men 
entered  the  house,  and  one  of  them,  coming  to 
their  room,  seized  Shu  and  tried  to  drag  htm 
Into  another  room,  but  witness  pulled  him 
back,  and,  in  doing  so,  was  struck  over  the 
head  with  a  club.  The  door,  being  suddenly 
closed,  caught  the  Intruder's  hand,  whereup- 
on a  shot  was  fired,  killing  Shu.  The  wit- 
ness then  tried  to  escape  by  a  window,  and 
was  again  struck  over  the  head  with  a  club 
by  Aiken,  whom  he  recognized;  having  known 
him  about  five  years.  That  as  soon  as  he 
recovered  frani  the  effect  of  the  blows  he 
ran  to  a  neighbor's,  and  informed  him  of  the 
shooting;  and,  though  he  conversed  with  oth- 
ers, he  did  not  tell  of  Aiken's  participation 
in  tlie  homicide  until  about  a  month  later, 
when  he  saw  him  at  the  police  station  In 
Portland,  for  the  i*eason  that  it  was  difficult, 
on  account  of  his  Illness,  to  remember  dis- 
tinctly all  that  occurred  at  that  time.  Wil- 
liam Woodard,  who  kept  a  saloon  in  Port- 
land, appearing  for  the  state,  testified  that  on 
December  3,  1000,  Aiken  (being  employed  by 
him  as  a  bai'tender)  left  his  place  of  business 
about  half  past  5  In  the  evening,  and  about 
20  minutes  thereafter  his  cod'efendant  Bacon 
called  and  inquired  for  him;  but  the  latter, 
soon  leaving,  did  not  return  vntll  about  11:45 
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tbat  night  Tbe  district  attorney,  referring 
to  Bacon's  appearance  at  that  time,  told 
Woodard  to  "state  wliat  condition  he  was  in." 
An  objection  to  this  command  on  the  ground 
that  it  was  Incompetent,  irrelevant,  and  Im- 
material having  heeu  overruled,  and  an  excep- 
tion allowed,  witness  stated  that  "be  was 
muddy,  and  had  a  Uck  over  the  right  eye,  and 
his  clothes  were  torn  on  the  shoulder."  The 
district  attorney  then  said:  "Yon  can  give 
any  statement  Henry  Bacon  made."  Tbe 
same  objetitlon  having  been  Interposed,  over- 
ruled, and  nn  exception  allowed,  as  in  the 
preceding  case,  he  answered:  "Wdl,  his 
Inrother  asked  him—"  Here  the  witness  was 
interrupted  by  defendai^t's  counsel,  who  said, 
"I  object  to  any  converaatlon  had  with  his 
Ixrother;"  but  the  objection  liavlng  been  over- 
ruled, and  an  exception  allowed,  Woodard 
continued:  "His  brother  was  sitting,  waiting 
for  him,  and  he  says:  'Where  the  devil  have 
yon  been?  Where  did  yon  get  that  mud? 
You  must  have  had  a  scrap.'  He  said  he 
bad.  His  brother  remarked  he  'must  have 
got  the  worst  of  It.*  Hears  said:  *Yon  ought 
to  see  the  otba  fellow.'  That  was  about  all 
that  was  said.  They  bad  a  drink,  and  then 
left' "  This  witness  further  testified  that  he 
did  not  see  Aiken  after  he  left  the  saloon  on 
the  evenhig  of  December  8.  1900,  until  the 
next  morning,  when  the  latter  said  to  him: 
"  'I  guess  Hen  [meaning  Henry  Bacon]  killed 
a  Ohlnk  [meaning  a  Chinaman]  last  night' 
He  said:  'We  didn't  get  a  damn  cent,  either. 
That  one  Chinaman  tried  to  get  oat  of  a  win- 
dow, and  he  ran  around  the  house  and  dnbbed 
him,  and  that,  when  Hen  fired,  the  Chink 
Jumped  five  feet  In  the  air,  and  fell,  and  that 
he  wanted  to  take  the  gon,  bnt  Hen  would 
not  give  It' "  The  witness  further  testified 
that,  prior  to  the  homicide,  Wong  Jim,  Shn's 
partner,  came  to  the  saloon,  and,  having  ex- 
hibited some  money,  Aiken,  who  seemed  to 
know  blm,  thereafter  suggested  the  Idea  of 
going  out  to  his  place  in  W^ashlngton  county 
and  "hohllug  him  up,"  but  the  witness  de- 
clined to  accept  the  proposition.  William  Ba- 
con, a  witness  for  defendant  testified  that 
though  his  brother  Henry  was  at  Woodard's 
saloon  December  8,  1900,  at  10:36  o'clock  In 
the  evening,  he  was  not  cut  or  bruised;  that 
hia  clothes  were  not  torn,  and  there  was  noth- 
ing peculiar  In  bis  appearance,— and,  explain- 
ing the  statements  made  In  Woodard's  pres- 
ence, declared  that  his  brother  said  he  had 
had  a  fight  with  a  fellow  downtown  (mean- 
ing Portland),  wltli  whom  he  had  difficulty  a 
year  before.  The  defendant  AXkea,  as  a  wlt^ 
nesB  in  his  own  behalf,  denied  all  the  Incrim- 
inating statements  Imputed  to  blm  by  Wood- 
ard, omtradicted  Louie  How,  and  said  he 
spent  the  evening  of  December  S,  1900,  at 
his  room  In  a  lodging  house  In  Portland,  In 
company  with  a  woman.  Her  deposition, 
taken  In  pursuance  of  a  stipulation,  corrol>< 
orated  Us  testimony  hi  this  particular.  Sev^ 
eral  witnesses  called  by  the  defendant  testi- 
fied that  Woodard's  reputation  for  truth  and 


veracity  In  tiie  neighborhood  in  which  he  re- 
sided was  bad,  and  others  stoted  that  Loaie 
How^never  Intimated  that  the  defendant  was 
present  at  the  time  of  the  homldde  until 
about  a  month  thereafta. 

It  is  contended  by  defendant's  counsel  that 
the  court  erred  In  permitting  a  witness  to 
testify  concerning  Bacon's  appearance  after 
the  homicide,  and  in  allowing  such  vritness 
to  detail  his  declarations  made  In  the  defend- 
ant's absence,  after  tbe  termination  of  the 
alleged  conspiracy,  and  that  tbe  error  was 
not  cured  by  the  subsequent  instruction  to 
the  jury  that,  If  they  should  find  a  consplrat? 
existed,  any  declarations  made  by  Aiken's 
codefendants  after  the  homicide  could  not  be 
accepted  by  them  as  evidence  of  his  guilt 
Woodard's  testimony,  if  believed  by  the  jury, 
tended  to  connect  Aikm  and  Bacon  In  tbe 
commission  of  the  crime  chained  in  the  In- 
formation; for  be  testified  that  while  Aiken 
was  employed  in  Ills  salorai.  Bacon  and  Ma- 
11m  visited  him  every  day;  that  Bacon  called 
for  Aiken  the  evening  of  the  homicide;  and 
that  Aiken  stated  to  the  witaesa  that  Bacon 
shot  the  Chinaman,  and  detoUed  the  manner 
hi  which  he  was  killed.  Testimony  had  been 
introduced  tending  to  show  that  Shu  was 
shot  about  8  o'clock  In  the  evening;  that 
the  road  from  the  place  where  he  was  killed 
to  Portland  was  muddy;  and  that  Bacon  was 
seen  in  Woodard's  saloon,  about  six  miles 
from  tbe  scene  of  the  homicide,  2  hoars  and 
45  minutes  after  It  occurred.  In  the  ctmdltlon 
described  by  Woodard.  If  a  conspiracy  ex- 
isted to  rob  these  Chinamen,  and  one  of  than 
was  killed  In  the  attempt  the  testimony  hav- 
ing tended  to  ^ow  that  Aiken  and  Bacon 
were  present  on  that  occasion,  notwithstand- 
ing tbe  conspiracy  bad  terminated,  evidence 
of  Bacon's  appearance  so  soon  after  the  hom- 
icide, and  probably  before  he  had  an  oppor- 
tunity to  change  his  apparel,  was  admissible 
as  against  him.  Thus,  in  People  Cleve- 
land, 107  Ulch.  307,  05  N.  W.  216;  It  was  held 
that  whOTe,  upon  a  trial  for  an  aasault  with 
Intent  to  murder,  there  la  testimony  tending 
to  show  that  another  pers<»i,  Jointly  chaissd 
with  the  assault  accompanied  the  powm  <m 
trial  to  the  place  of  its  commisslcm.  evidoice 
of  the  appearance  of  such  person  shOTtiy 
thereafter,  tending  to  estoUlsh  his  complicity 
In  the  crime,  is  admissible  as  against  tbe 
accused.  To  the  same  effect,  see  State  t. 
Stnible.  71  Iowa,  11,  32  N.  W.  1;  Ryan  t. 
State,  S3  Wis.  486,  03  N.  W.  836.  The  Tlile 
under  which  evidence  of  tiie  appearance  of  a 
Jointly  charged  conspirator  sow  after  tbe 
commission  at  a  crime  Is  admissible  as 
against  his  confedwate,  who  is  b^ng  sepa- 
rately tried,  Is  nndoubtedly  based  upoa  the 
theory  that  such  appearance  is  the  necessary 
consequence  of  a  joint  participation  In  an 
unlawful  enterprise,  resulting  from  the  un- 
dlstorted  rays  of  the  afterglow  of  the  fire 
of  a  criminal  intent  The  evidence  of  such 
appearance  Is  not  admissible,  however,  as 
against  the  accused,  who  is  being  s^ratelj 
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tried,  unless  It  flrat  appears  that  the  con- 
spirators have  made  united  preparation  for, 
or  JoIaUy  participated  In,  the  commission  of 
a  crime. 

The  proper  roundatlon  having  been  laid, 
the  admission  of  the  testimony  descriptive  of 
Bacon's  appearance,  unaccompanied  by  a  re- 
c'ltal  of  his  explanatory  remarks  to  hla  broth- 
er, would  not,  as  we  have  seen,  furnish  the 
defnidant  any  groimd  for  complaint.  But 
the  Jury  must  have  Inferred  from  the  declara- 
tion, "You  ought  to  see  the  other  fellow,** 
that  he  referred  to  Shu;  and  this  inference 
was  undoubtedly  strengthened  by  Woodard'a 
testimony  In  relation  to  the  mud  upon  his 
clothing,  which  the  Jury  would  naturally  sup- 
pose was  occasioned  by  the  Joumey  over  the 
road  In  its  then  miry  condition.  After  the 
state  bad  rested,  William  Bacon,  as  a  wit- 
ness for  the  defendant,  explained  his  tn»}ther*s 
statement  made  In  Woodard'a  presence;  but 
the  first  Impression  made  upon  the  minds  of 
the  Jurors  must  have  been  that  Shu,  the  Chin- 
aman who  was  killed,  was  fbe  "fellow" 
whose  appearance  should  be  seen,  as  a  con- 
trast with  Bacon's  condition.  The  declara- 
tion, "Tou  ought  to  see  the  other  fellow," 
when  testified  to  by  Woodard,  necessailly 
applied  to  8hn;  and  having  been  made  In 
Aiken's  absence  after  the  conspiracy  had 
terminated,  if  it  ever  existed,  such  testimony 
was  Inadmissible  in  evidence.  State  v. 
Magone,  82  Or.  206,  61  Fac.  452;  Same  v. 
Hinkle,  33  Or.  93,  64  Pac  'ISS.  The  reason 
for  admitting  evidence  of  the  appearance  of 
a  Jointly  charged  conspirator,  as  against  his 
codefendant  at  his  separate  trial,  when  the 
declj^ration  of  the  f<Hnner,  made  in  the  ab- 
sence of  the  latter,  after  the  commission  of 
the  crime  charged,  is  inadmissible,  must  rest 
npon  the  principle  that  such  appearance  fur- 
nishes trustworthy  proof  of  a  Joint  partici- 
pation in  an  offense,  while  the  declaration 
la  mere  hearsay,  and  may  have  been  made  to 
shield  a  more  guilty  peison  from  the  conse- 
quences of  his  own  act  by  shifting  the  re- 
sponsibility 'upon  another. 

The  court  having  erred  In  admitting  the 
testimony  complained  of,  the  qneatlon  to  be 
considered  Is  whether  the  error  was  cured 
instructing  the  Jury  to  the  effect  that,  If 
tbsy  should  find  a  conspiracy  existed,  any 
declaratiooa  made  by  Bacon  or  Mallm  ia 
Aiken's  absence  after  tlie  homicide  could 
not  be  accepted  by  them.  A  sharp  conflict 
of  Judicial  utterance  is  to  be  found  in  respect 
to  whethCT  an  error  committed  by  admitting 
Incompetrat  testimony  Is  cured  by  withdraw- 
ing It.  1  Thomp.  Trials,  |  723.  Whatever 
the  rule  may  be  in  other  states,  it  ia  quite 
well  settled  in  this  that  an  error  committed 
^1J  inadvertently  admitting  improper  testi- 
mony i9  cured  by  specifically  vrithdrawing  it. 
State  V.  Foot  You,  24  Or.  61,  32  Fac.  1081,  33 
Pa&  637;.  Same  v.  McDaniel,  39  Or.  l>Si, 
06  Fa&  620.  In  the  case  at  bar,  Woodard's 
testimony  relating  to  Bacon's  declaration, 
which  the  Jury  must  necessarily  have  under- 


stood as  referring  to  Uie  appearance  of  Shu, 
was  not  specifically  withdrawn.  The  admis- 
sion of  Incompetent  prejudicial  testimony  in- 
fluences the  minds  of  Jurors,  and,  In  order 
to  remove  the  Impressions  thus  created,  the 
direction  of  the  court  not  to  consider  such 
testimony  must  be  so  specific  that  the  Ju- 
rors cannot  possibly  mistake  the  instruction. 
Johnson  v.  State,  17  Ala.  618.  The  court 
did  not  admonish  the  Jury  not  to  consider 
the  declaration  made  by  Bacon  to  his  brotJier 
in  Woodard's  presence,  but  stated  to  them 
generally  not  to  consider  ar^  declaratl<ms 
made  by  Bacon  or  Mallm  In  Aiken's  ab- 
sence after  the  commission  of  the  homicide. 
This,  in  our  opinion,  was  not  sufficient  to 
call  the  attention  of  the  Jurors  to  the  particu- 
lar testimony  sought  to  be  excluded;  for 
they  may  have  underatood,  notwithstanding 
the  court's  instruction,  that  the  statement 
made  by  Bacon  to  his  brother  In  contrasting 
bis  appearance  and  the  conditl<m  of  his  cloth- 
ing with  tliat  of  the  "other  fellow,"  which 
phrase  t^ey  might  reasmably  have  believed 
referred  to  Shu,  was  to  be  con^dered  1^ 
them,  as  against  the  defeodant  in  detennln- 
ing  his  guilt  or  Innocence;  and  hence  the 
\  Judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


(U  Or.  566) 

NOBLITT  et  al.  v.  DUBBIN. 

(Supreme  Court  of  Oregon.  July  21,  1002.) 

HUSBAND  AND  WIPB-PERSONAD  PROPERTT— 
OWNERSHIP— EVIDENCE— STATEMENTS  OF 
HUSBAND— REGISTRY  BY  WIFE. 

j  1.  Where,  m  replevin  by  a  wife  to  recover 
a  livery  stable  levied  on  for  her  husband's 
debt,  the  only  controversy  was  as  to  the  own- 
I  ership  of  the  property,  testimony  tliat  the  hus- 
I  band,  while  in  charge  of  the  stable,  the  wife 
not  being  present,  hired  a  team  to  witness, 
agreeing  that  the  hire  should  be  credited  on 
the  husband's  debt  to  witness,  and  that,  when 
the  busy  season  was  over,  he  might  bare  a 
team  to  apply  on  the  same  debt,  was  incompe- 
tent Qs  against  the  wife. 

2.  Where,  in  replevin  by  a  'wife  to  recover 
property  levied  on  for  her  husband's  debt,  the 
only  controversy  was  as  to  the  ownership  of  the 
property,  testimony  that  the  husband  told  the 
witness  that  he  had  reasons  for  having  the  bill 
of  sale  of  the  property  made  In  favor  of  Us 
wife  was  incompetent. 

3.  Hill's  Ann.  Laws,  {  3000,  providing  that 
personal  property  not  registered  by  a  married 
woman  shall  be  deemed  prima  facie  to  l>e  the 
property  of  the  husband,  does  not  apply  to 
property  purchased  by  her  after  marriage,  or 
acquired  by  gift  from  her  husband. 

Appeal  from  circuit  court,  Marlon  county; 
George  H.  Burnett  Judge. 

Action  by  Mrs.  L.  B.  Noblitt  and  another 
against  F,  W.  Durbln.  Prom  a  Judgmaat  for 
plaUitlffs,  defendant  appeals.  Affirmed. 

This  action  was  commenced  October  22, 
lOOQ;  to  recover  possession  of  certain  person- 
al property,  consisting  of  horses,  carriages, 
etc.,  used  In  a  livery  stable  business.  The 
plaintifTs.  Mrs.  Noblltt  and  Ziegler,  allege  that 
on  July  IS,  IBOO,  they  were  and  now  are 
partners  doing  a  geneial  livery  business  -at 
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Hubbard,  In  Marlon  county,  and  as  such  were 
and  are  the  own«B  and  entitled  to  the  pos- 
nesslon  of  the  lu^erty  In  controTcrsy;  that 
cm  the  day  named  the  defendant  wrongfully, 
unlatrfully,  and  without  their  consent  took 
possession  thereof,  and  has  ever  since  re- 
tained the  same.  The  defendant  for  answer 
denies  that  Mrs.  Koblltt  is  a  partner  with 
Klegler  In  the  llrery  business,  but  alleges  that 
her  husband,  W.  Xoblltt,  is  the  real  party  in 
biterest;  that  on  July  19,  1000,  he,  as  sheriff, 
attached  Noblltt's  Interest  In  the  properly,  to 
wit,  an  undlrided  one-half  thereof,  by  taking 
the  whole  Into  his  pdsseBslon,  under  a  writ 
of  attachment  In  an  action  brought  against 
Noblitt,  and  retained  the  same  until  taken 
from  him  in  this  action.  There  is  no  contro- 
versy as  to  the  regularity  of  the  attachment 
proceedings,  nor  as  to  Zicgler*B  ownership  of 
an  undivided  half  of  the  property.  The  sin- 
gle question  In  dispute  Is  whethw  the  title 
to  the  other  half  belong^  to  the  plaintiff  Mrs. 
Noblitt  or  to  her  husband,  the  defendant  In 
the  ^Tit  of  attachment.  After  the  plalntilb 
had  given  evidence  at  the  trial  tending  to 
snstaln  the  allegations  of  their  complaint,  the 
defendant  called  as  a  witness  one  W.  H.  Balr, 
who  testified  that  In  the  fall  of  1900  W. 
Noblitt  was  In  possession  of  the  business; 
that,  upon  witness  hiring  a  team  of  him,  he 
agreed  that  the  amount  chnrged  therefor 
should  be  credited  upon  an  Indebtedness  he 
owed  the  witness,  and  also  promised  that 
after  the  biuy  season  was  over  he  would  ap- 
ply a  part  of  the  property  in  controversy 
on  such  Indebtedness.  This  testimony  was 
stricken  out  by  the  court,  on  motion,  because 
Xoblitf  8  declarations  were  not  made  In  the 
presence  of  his  wife,  and  were  therefore  not 
binding  on  ber.  The  defendaut  also  called  as 
a  witness  one  O.  W.  Fisher,  who  testified 
that  be  was  present  when  a  bill  of  sale  con- 
veying an  undivided  one-half  of  the  property 
In  controversy  was  executed  by  wie  Fryrear 
to  Mrs.  Noblitt;  that  she  was  not  present 
at  the  time,  fiat  her  husband  paid  the  con^ 
sldnation,  and  transacted  the  business  for 
her.  The  witness  fturther  said.  In  response 
to  a  question  of  defendant's  counsel,  that 
Mr.  NoUltt  told  htm  he  had  a  reason  for  hav- 
ing the  bni  of  sale  made  in  favor  of  his  wife. 
Upon  cross-examination,  however,  it  was  dis- 
closed tliat  Noblltt's  statement  ou  this  sub- 
ject was  made  a  day  or  two  after  the  bill  of 
sale  had  been  executed  and  delivered;  where- 
upon the  court  struck  out  the  testimony.  At 
the  conclusion  of  the  evidence  the  defendant 
requested  the  court  to  charge  the  Jury:  (1) 
That,  If  Mrs.  NobUtt  had  not  made  and  filed 
a  list  of  her  personal  property  with  the  coun- 
ty clerk,  her  husband  would  be  presumed  to 
be  the  owner  thereof,  which  presumption 
could  only  be  overcome  by  affirmnttve  evi- 
dence that  she,  and  not  her  husband,  owned 
the  property;  and  f2>  that  if  AV.  Noblitt  was 
in  charge  of  the  livery  stable  with  Zlegler, 
exercising  acts  of  ownership  over  the  prop- 
erty, he  is  to  be  considered  the  owner,  unless 


Mrs.  Noblitt  shows  by  dear  and  satisfectory 
evidence  tiiat  it  btionged  to  her.  The  court 
refosed  to  give  the  Instructlcms  as  requested, 
and  plalotilTs  recovered  judgment,  from 
which  the  defendant  appeals,  as^gning  sncb 
refusal  and  the  exdnslon  of  the  testimony  as 
error. 

L.  K  Adams,  for  appellant   W.  M.  Kai- 
ser, for  respondents. 

BEAN,  J.  (after  stating  the  facU).  There 
was  no  error  In  striking  ont  the  teatlmony 
of  the  witness  Balr,  to  the  effect  that  he 
hhred  a  team  of  Noblitt,  and  that  the  latter 
agreed  that  Its  hire  should  be  credited  on  Ms 
individual  debt,  and  be  would  subseqaentiy 
tnm  over  to  Balr  as  a  further  credit  thereon 
a  part  of  the  property  In  controversy.  Where 
the  nature  of  one's  possession  Is  a  subject- 
matter  of  inquiry,  his  declarntiona  concern- 
ing the  title  or  explaining  the  character  of  bis 
poss«isIon  are  admissible  In  evidence  as  part 
of  the  res  gestee.  Bartel  v.  Lope,  6  Or.  321; 
1  GreenL  Ev.  (Uth  Ed.)  |  lOB;  People  v. 
Vernon  (Cal.)  95  Am.  Dec.  70,  note;  Leh- 
mann  v.  Chapel,  TO  MUm.  406,  78  N.  W.  402, 
68  Am.  SL  Bop.  STiO.   But  this  rale  does  not 
extend  to  the  admission  In  evidence,  as 
against  third  persons,  of  all  statements  made 
by  a  party  in  possession  of  property.  To  be 
admissible,  they  mustr  be  such  as  reflect  Ugbt 
on  or  qualify  the  possession  itselt  or  be  bo 
connected  therewith  as  to  Illustrate  its  char- 
acter.  Thn^  In  Martin  v.  Hardesty  (Ala.)  62 
Am.  Dec.  773.  a  witness  was  pnmltted  to  tes- 
tify that  a  perscm,  wUle  hi  possjesslon  of  a 
slave  alleged  to  be  stolen,  said  tbat  tbe  dave- 
belonged  to  him,  and  that  he  had  given  an- 
other person  a  power  of  attorney,  and  em- 
ployed him  to  sell  her.  It  was  held  that  It 
was  proper  to  prove  what  the  person  In  pos- 
session of  the  slave  said  as  to  the  ownn- 
shlp,  as  that  was  explanatory  of  the  posses- 
sion, but  that  his  statement  In  regard  to  au- 
thorizing anotho-  to  sell  the  slave  was  incom- 
petent because  It.  related  to  a  past  transac- 
tion, and  did  not  constitute  a  part  of  the- 
res  gestae.  And  so,  In  thlq  case,  tbe  dedara- 
tions  of  Mr.  Nohlltt  sought  to  be  proved  by 
Balr  did  not  concern  tbe  ownership  of  the 
property  In  controversy,  nor  were  they  ex- 
planatory of  tbe  character  of  his  possession. 
It  was  not  an  assci'tlon  of  ownership  on  bis 
part,  nor  any  explanation  of  his  possession, 
to  agree  that  "the  hire  of  such  team  ghoidd 
he  credited  upon  his  Indebtedness  to  the  wit- 
ness," or  that  "after  the  rush  of  the  season 
was  over,  he  would  turn  over  to  tbe  witness 
Bair  a  team."   There  was  no  evidence  that 
any  credit  was  ever  given  by,  or  team  turned 
over  to,  Bair.   The  statements  were  not  in 
conflict  with  Mrs.  Noblltt's  ownership  of  or 
interest  In  the  property;  nor  were  they  a 
claim  of  ownership  by  her  husband,  or  any 
explanntion  of  his  possession;  -hence  they 
were  clearly  Incompetent 

The  Riinie  principle  disposes  of  tlie  declara- 
tions of  the  witness  Fisher.  Where  evldeac» 
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of  an  act  done  by  a  party  is  admissible,  his 
decla^tions  made  at  the  same  time  and  in 
explanation  thereof  are  also  admissible,  as 
part  of  the  res  gestn?.  1  Rice,  EJv.  3S4;  1 
Oreenl.  Ev.  (ISth  Ed.)  S  HO.  Bat  this  rule 
does  not  extend  to  a  mere  narrative  of  a 
past  ooenrrence.  The  alleged  statement  to 
Fisher  was  made  some  time  after  the  execu- 
tion and  delivery  of  the  bill  of  sale,  and  did 
not  accompany  the  act,  but  was  a  mere  nar- 
mtlve  of  a  past  event,  and  hearsay. 

There  woh  no  evidence  as  to  whether  Mrs. 
Noblltt  had  made  and  filed  a  list  of  the  per- 
sona! property  in  question,  and  for  that  rea- 
son it  was  not  error  to  refuse  to  give  the 
Instruction  as  to  the  effect  of  her  failure  to 
do  so.  Moreover,  the  statute  would  seem  to 
provide  for  the  niing  of  such  a  list  only  when 
the  property  claimed  was  owned  by  the  wife 
at  the  time  of  her  marriage,  or  afterwards  ac- 
quired by  bequest.  Inheritance,  or  gift  of  some 
person  other  than  her  husband.  Hill's  Ann. 
Tjiws,  8  3000.  The  property  in  controversy 
here  was  acquired  by  Mrs.  Noblltt,  If  at  all, 
by  purchase,  and  hence  does  not  come  within 
the  language  of  the  statute.  The  other  In- 
struction requested  and  refused  was  covered 
by  the  general  charge. 

The  judgment  Is  ther^ore  affirmed. 

(137  Cal.  eS) 

SAN  FRANCISCO  SAV.  UNION  v.  LONG 

et  al.    (S.  F.  2,27».) 

(t$upreme  Court  of  California.    July  22,  X902.) 

COSTS— INTHRPLBADER-DISMISSAL  OP  PLAIN- 
•TIFP— APPEAU 

1.  Sup.  Ct  Rule  28  (64  Pae.  xi),  requires 
that  where  the  judgment  appealed  from  is  re- 
versed, and  the  order  of  reversal  contains  no 
directions  aS  to  costs  of  appeal,  the  clerk  will 
record  and  insert  In  the  remittitur  a  judgment 
that  the  appellant  recover  such  costs.  Code 
Civ.  Proc.  t  386,  provides  that,  whenever  con- 
flicting claims  are  made  upon  a  person  as  to 
personal  property,  such  person  may  bring  an 
action  against  the  coniliotiTig  claimants  to  com- 
pel them  to  interplead.  Held,  that  where  there 
was  an  interlocutory  decree  dismissing  plaintiff 
in  interpleader,  and  one  of  defendants  appealed 
and  Becnred  a  reversal,  and  the  clerk,  under  the 
rule,  added  to  the  judgment;  in  the  remittitur, 
"Appellants  to  recover  costs,"  the  Judi^nent  for 
costs  did  not  run  against  plaintiff. 

DepartraeDt  1.  Appeal  from  soperior 
court,  dty  and  county  of  San  FrancUtco; 
Jtrfu  Hunt,  Judge. 

Intffli^leader  by  the  San  Fxandsco  Sarlngs 
Union  against  B.  B.  Long  and  othere.  From 
an  order  staying  Issnance  of  an  exeentlon  fw 
costs  against  plaintiff,  defendants  ai^eaL 
Afflrmed. 

T.  C.  Spelling,  for  appellants.  H.  C. 
Campbell  (Chas.  N.  Fox,  of  counsel),  for  re* 
spondent 

HARRISON,  J.  The  quesOon  presented 
on  this  appeal  Is  a  portion  of  the  aftermath 
of  Havings  Union  v.  Long,  123  Cal.  107,  55 
Pac.  70S.  In  that  case  this  court  reversed 
the  Judgment  of  the  superior  conr^  and  re- 


manded the  cause  for  a  new  trial  In  accord- 
ance with  tlie  opinion  then  rendered.  In  is- 
suing the  remittitur  the  Olerk  added  to  the 
-aforesaid  Juclgn>ent  the  words,  "appellants 
to  recover  costs  of  appeal  herein,"  under  the 
provisions  of  Rule  23  of  this  court  (64  Pac. 
xl),  which  provides  that  "In  all  cases  In 
which  the  Judgment  or  order  appealed  from 
la  reversed  or  modlfled,  and  the  order  of  re- 
versal or  modlflcntlon  contains  no  directions 
as  to  costs  of  appeal,  the  clerk  will  enter 
upon  the  record,  and  Insert  In  the  remittitur, 
a  judgment  that  the  appellant  recover  the 
costs  of  appeal."  After  this  remittitur  had 
been  filed  In  the  superior  court,  the  appel- 
lants filed  with  the  clerk  'of  that  court  a 
memorandum  of  their  costs  upon  the  appeal, 
and  sought  to  recover  the  same  from  the 
plalntlfT,  the  respondent  herein.  The  plain- 
tiff, however,  obtained  from  the  court  an 
order  perpetually  staying  the  Issuance  of  an 
execution  for  said  costs  against  It.  From 
this  order  the  present  appeal  has  been  taken. 

Neither  In  the  decision  of  this  court,  nor 
upon  the  face  of  the  remittitur,  were  desig- 
nated the  parties  from  whom  the  costs  were 
to  be  recovered;  and  it  becomes  necessary, 
therefore,  to  examine  the  ease  itself  for  the 
purpose  of  determining  who  were  the  par- 
ties adverse  to  the  appellants  upon  that  ap- 
peal, since  It  Is  only  those  parties  from 
wJiom  they  are  entitled  to  recover  their  costs. 
The  action,  as  stated  In  the  opinion,  was  an 
1  action  of  interpleader  brought  by  the  plain- 
I  tiff  to  have  the  defendants  litigate  between 
I  themselves  and  have  determined  to  whom 
the  money  Involved  in  the  action  should  be 
!  paid.   As  also  stated  therein,  in  such  cases 
,  there  may  always  be  a  twofold  contest  and 
I  two  seta  of  pleadings— First,  ss  to  the  right 
[  of  the  plaintiff  to  bring  thQ  suit  and  force 
I  the  defendants  to  interplead;  and,  second,  If 
'  such  right  is  maintained,  the  several  com- 
plaints of  the  defendants.  In  which  their  re- 
spective rights  to  the  subject  in  controversy 
I  are  set  np.   It  was  held  that  none  of  the  de- 
fendants had  taken  issue  with  the  plaintiff 
as  to  its  right  to  compel  the  parties  to  inter- 
plead, and  that  those  who  had  appeared  had 
merely  set  out  their  respective  rights  as 
against  the  others;  that  upon  this  state  of 
facts  the  plaintiff,  having  deposited  the 
money  In  court,  was  dismissed  from  the  case. 
It  was  also  held  thdt  the  action  was  proper* 
I  ly  brought  by  the  plaintiff  under  section  386, 
I  Code  Civ.  Proc,  to  have  determined  the  con- 
flicting claims  of  the  defendants  In  refer- 
ence to  the  deposit.   That  section  provides 
that  whenever  conflicting  claims  are  made 
upon  a  person,  relating  to  personal  property, 
such  person  "may  bring  an  action  against 
the  conflicting  claimants  to  compel  them  to 
Interplead  and  litigate  their  several  claims 
among  themselves."   By  the  order  of  the  su- 
perior court  dismissing  the  plaintiff  from  the 
action,  and  compelling  the  defendants  to  liti- 
gate their  several  "conflicting  claims"  to  this 
fund  among  themsdres,  the  plaintiff  ceased 
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to  be  a  party  to  the  acUon,  and  the  conflict- 
ing claimants  became  the  parties  philntiff 
and  defendant  therein  according  to  their  re- 
spective claims.  After  the  dismissal  of  the 
plaintiff  the  controrersy  was  between  one 
portion  of  the  defendants  against  the  others, 
who  asserted  their  claim  to  the  fund  that 
luid  been  deposited  Ip  court  by  the  plaintiff, 
and  the  action  of  this  court  upon  the  appeal 
from  the  judgment  waa  limited  to  a  con- 
sideration of  these  claims.  Tills  is  indicated 
by  its  order  directing  a  new  trial  "In  accord- 
ance with  this  opinion,**  the  opinion  being 
devoted  to  a  determination  of  the  rights  of 
the  several  defendants  among  themselves. 
As  the  plaintiff  was  not  one  of  the  respon- 
dents npon  this  controversy,  it  Is  manifest 
that  the  appellants  are  not  entitled  to  re- 
cover their  costs  from  It 

After  the  appeal  herein  bod  been  taken, 
the  appellants  applied  to  this  court  for  a 
writ  of  review  for  the  purpose  of  annulling 
the  order  now  appealed  from,  and  also  for  a 
writ  of  mandate  compelling  the  clerk  of  the 
superior  court  to  Issue  an  execution  against 
the  plaintiff  for  their  costs.  In  denying 
their  application,  this  court  said:  "It  is 
quite  apparent  that  the  savings  union  hav- 
ing been  dismissed  from  the  case  in  the 
court  below,  and  that  action  having  been 
approved  here,  the  judgment  for  costs  docs 
not  run  against  said  San  Francisco  Savings 
Union,  and  the  petitioners  here,  as  the  ap- 
pellants in  snld  case,  have  no  right  to  an 
execution  against  said  savings  nnion."  Long 
y.  Superior  Ct,  127  CaL  666,  60  Pac.  464. 

The  order  is  afllrmed. 

We  concur;  GAROUTTH  J.j  VAN 
DVKE,  J. 


(S  Cat.  Unrap.  973) 

nVANS  et  VTC.  v.  DtlKE.    (8.  F.  2,193.)i 

(Supreme  Court  of  California.   July  17,  1902.) 

PURCHASE    OF  LANI>-RBSCIS910N— FALSB 
REPRESENTATIONS— LIMITATIONS 
-JUDOMENT. 

1.  Defendant  In  an  action  for  balance  of  pur- 
chase price  of  a  fruit  farm  is  not  barred  by 
limitations  from  defendinii.  and  recovering  by 
cross  complaint  money  paid,  on  the  ground  of 
fraudulent  repreRontations;  not  having  till  then 
discovered  the  misrepresentation  as  to  amount 
of  land,  and  become  conriDCed  of  the  falsity 
of  plaintiff's  representation  as  to  the  amount  of 
proSts  he  bad  realized  from  the  laud,  and  his 
representation,  repeated  year  after  year,  that 
the  reason  defendant  did  not  obtain  snch  prof- 
Its  waa  due  to  his  want  of  experience. 

'2.  False  representations  of  vendor  that  a  cer- 
tain number  of  acres  of  the  land  were  nnder 
cultivation,  and  that  he  bad  for  a  number  of 
years  obtained  certain  profits  from  it  which 
were  15  per  cfut.  ot  the  purchase  price,  are 
ground  for  reBciwsion. 

3.  Judgmeut  for  defendant  in  action  for  bal- 
ance of  piirrbase  money  of  land,  which  rescinds 
the  contract,- fixes  tho  amount  to  be  paid  de- 
fendant, he  being  charged  with  rent  to  date, 
with  interest  thereon,  and  plaintiffs  with  the 


.■  S  I.  Lltnltatton  ol  Actions,  vol,  S3,  Cent.  Dig. 
U  m.  486. 

*  Ravws«d  in  banc.   S«a  TZ  Pac.  732.  140  Gal.  22. 


amount  paid,  with  Interest,  and  provides  that 
on  payment  by  them  he  shall  deliver  posses- 
sion, subject  to  his  right  to  enter  to  remove 
•  growing  crops,  empowers  them,  by  payiug  the 
judgment,  to  prevent  his  retainiug  possession 
while  they  are  paying  Interest. 

Department  2.  Appeal  from  superior  court, 
Santa  Cruz  county;  Lucas  F.  Smith,  Judge. 

Action  by  Hugh  Evans  and  wife  against 
W.  H.  Duke.  Judgment  for  defendant. 
Plaintiffs  appeal.  Affirmed. 

Joseph  H.  Sklrm,  for  appellants.  Benj. 
K.  Knight  and  Chas.  M.  Cas^n,  for  respond- 
ent. 

PER  CtTKIAM.  On  August  80,  1803,  the 
plaintiffs  and  defendant  entered  into  a  con- 
tract in  writing  by  which  the  plaintiffs 
agreed  to  sell  to  the  defendant  certain  real 
estate  and  some  personal  property  thereon 
for  the  sum  of  ^12,555,  of  which  sum  defend- 
ant paid  on  Februa^  15,  1894,  the  sum  of 
$^310,  with  interest  at  9  per  cent  from  the 
date  of  the  contract,  the  remainder  to  be 
paid  in  three  annual  payments,  to  be  nude  on 
the  Ist  day  of  January  in  each  of  the  years  of 
1895.  1896,  and  1897,  with  Interest  at  6  per 
cent  The  otho:  Installments  remaining  un- 
paid, this  action  was  brought  by  the  plaintiffs 
to  recov^  them,  and  a  strict  foreclosnre 
was  demanded.  The  defendant  answered, 
and  also  filed  a  croai  complaint  In  which  be 
alleged  that  he  was  entitled  to  and  had  re- 
Ecliided  said  contract  on  August  9,  1898,  for 
fraud  on  the  part  of  the  plaintiffs,  and  prayed 
judgment  for  the  sum  of  $6,010  alleged  to 
have  been  paid  by  him  under  said  contract, 
and  certain  taxes  and  Interest,  less  the  rental 
value  of  said  land.  The  alleged  fraud  con- 
sisted of  certain  representations  alleged  to 
have  been  made  in  August,  1803,  and  after- 
wards. These  representations  were  (1)  that 
the  land  and  personal  property  were  of  the 
value  of  $12,55S;  (2)  that  the  yearly  Income 
from  the  fruit  grown  on  said  land  had  been 
for  several  years  not  lees  than  $8,000  per 
annum;  (3)  that  in  said  premises  were  In- 
cluded not  less  tbon  60  acres  of  cultivated 
land,— 40  acres  thereof  In  fruit  And  20  acres 
thereof  nnder  cultivation  for  the  raising  of 
hay;  (4)  that  the  apples  grown  thereon  bad 
brought  and  would  continue  to  bring  between 
|1  and  $1.26  per  box;  (5)  that  the  grape  crop 
of  1803  would  bring  $1,000;  (6)  that  the  In- 
come from  said  premises  would  net  at  least 
15  per  cent  on  the  $12,555,  judging  frmn 
what  it  had  netted  in  the  past;  and  (7)  that 
the  reason  why  tliey  wished  to  sell  said  prop- 
erty was  that  Mrs.  Evans  was  on  invalid,  and 
by  reason  thereof  they  were  comp^ed  to  re- 
side nearer  to  Santa  Cruz,  so  that  she  could 
receive  proper  medical  attention.  It  was 
then  alleged  that  tlie  value  of  the  laud  and 
pei".><«)iial  property  did  not  exceed  $6,910;  that 
the  yearly  Income  from  the  fruit  had  never 
exceeded  $SO0;  that  there  never  had  been 
more  than  35  acres  of  said  land  under  cultiva- 
tion; that  the  apples  bad  never  averaged 
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more  than  SO  cents  per  box,  and  wonld  not 
average  any  greater  Bom;  that  the  said 
grape  crop  did  not  bring  more  than  f200; 
that  the  Income  from  said  premises  had  not 
been  and  would  not  be  more  than  1  per  cent, 
per  annum  on  912,5^5;  that  the  first  year's 
iucome  did  not  net  anything,  and  did  not 
exceed  $800;  that  defendant  apprised  plain- 
tiffs of  that  fact,  and  that  plaintiffs  stated  to 
bim  that  the  reason  vhy  the  same  had  not 
been  more  profitable  to  him  was  that  he 
was  inexperienced  In  Aralt  raislug,  that  It 
would  take  him  tiirec  or  four  years  to  become 
experienced,  and  that  aftfr  be  had  such  ex- 
perience the  Income  from  said  premises 
would  be  as  plaintHTs  had  represented  to 
him;  that  the  annual  Income  from  said  prem- 
ises from  1SD3  to  and  Including  1897  did  not 
equal  the  exi)enses;  that  in  each  of  said 
years  defendant  Informed  plalntlfls  that  said 
premises  did  not  net  him  anything  at  all; 
and  that  plaintiffs  on  eaeb  occasion  replied  as 
at  first.  Defendant  further  alleged  that  he 
bad  not  bad  any  prior  experience  In  frnlt 
inising;  that  he  knew  nothing  of  the  pro- 
ductiveness and  quality  and  quantity  of  land;  | 
that  he  was  Ignorant  of  land  values,  and 
was  not  familiar  with  said  tract  of  land;  i 
that  be  was  almost  totally  deaf,  which  made  j 
it  easy  for  designing  persons  to  obtain  an  ad-  • 
vantage  over  him  In  bnsiness  transacticnu,  j 
and  that  he  and  the  plaintiffs  had  been  for 
many  years  intimate  friends;  and  that  be  { 
had  Implicit  confidence  In  tbem.  It  was  fur-  | 
ther  all^;ed,  to  conform  to  the  evidence,  that  i 
these  r^resentatlous  were  not  discovered  by 
defendant  to  be  fraudulent  until  the  month 
of  June,  189&  All  these  allegations  of  fraud 
were  denied  In  the  answer  to  the  cross  com- 
plaint Upon  the  trial  a  Jury  was  called, 
and  97  special  issues  were  submitted  to  It, 
and  answered,  and  these,  with  few  excep- 
tions, were  adopted  by  the  court,  and  Judg- 
ment thereon  was  rendered  for  the  defendant, 
rescinding  the  etmtract  of  purchase.  Flaln- 
tUb'  motion  for  a  new  trial  was  denied,  and 
they  appeal  from  the  Judgmait,  and  ftom 
the  order  denying  a  new  trlaL 

1.  AppellantB  contend  that  the  court  erred 
In  OTerrollng  their  demurra  to  the  amended 
cross  complaint.  Ttda  demurrer  presented  tiie 
question  wheMier  the  cause  of  actfou  therein 
Ktated  was  barred  by  the  statute  of  limita- 
tions. The  contract  of  sale  was  made  Au- 
gust SO,  1803.  The  complaint  was  filed  Feb- 
ruary B,  1806.  Notice  of  rescission  of  the 
c<mtract  was  given  August  9, 1808.  The  mis- 
representation as  to  the  quantity  of  laud  un- 
der cultivation  was  not  discovered  until  June, 
1898,  and  he  was  then  convinced  that  the  r^ 
resentation  In  regard  to  the  profits  r^resent- 
ed  to  have  been  obtained  by  the  plaintiff,  and 
the  reason  for  the  failure  of  defendant  to 
realize  them,  were  both  false  and  fraudulent. 
The  discovery  of  the  misrepresentation  as  to 
the  quantity  of  land  in  fralt  and  of  that  cul- 
tivated for  r&lstng  hay  was  accidental,  and 
iippears  not  to  have  been  caused  by  suspicion 
0DP.-M 


of  the  honesty  and  truthfulness  of  the  plain- 
tiff. He  knew  he  had  been  disappointed  in 
results,  but  as  to  said  profits  be  was  deceiv- 
ed from  year  to  year  by  the  assurance  that 
his  faUure  to  secure  them  was  owing  to  bis 
want  of  experloice.  A  party  who  artfully 
continues  his  deception  from  year  to  year,  and 
thus  prevents  an  early  dlscovoy  of  his  fraud, 
cannot  be  heard  to  Insist  that  bis  victim  Is 
without  remedy  because  he  did  not  sooner 
discover  It.  Nor  Is  this  the  ordinary  case  for 
relief  upon  the  ground  of  fraud,  which  must 
be  commenced  within  three  years  from  the 
date  of  the  fraud,  or  from  the  discovery  of 
the  facts  constltuthig  It.  Here  the  plabitlff 
who  procured  the  fraudulent  contract  seeks  to 
enforce  Its  executory  provisions,  and  is  tibus 
asking  affirmative  I'elief.  The  statute  ot  lim- 
itations does  not  bor  the  defendant  from  ob- 
jecting to  the  validity  of  the  ccmbract  upim 
the  ground  of  fraud.  "It  Is  not  Incumbent 
upon  (me  who  has  thus  been  defrauded  to  go 
Intd  court  and  ask  relief,  but  he  may  abide 
his  time,  and,  when  enforcement  is  sought 
against  him,  excuse  himself  from  puformance 
by  proof  of  the  fraud."  Hart  v.  Gburch,  126 
Cat.  479,  S8  Pac.  OlS,  77  Am.  St.  Rep.  195. 
In  the  same  case  It  was  further  snid:  "It  Is 
true,  as  appellant  contends,  that  where  a  par- 
ty seeks  rescission  of  a  contract  he  must  act 
with  prpmptness,  and  tbnt  the  question  as  to 
what  Is  or  is  not  a  prompt  effort  to  rescind 
must  depend  hi  each  case  upon  Its  own  pe- 
culiar facts."  One  who  makes  positive  as- 
sertions without  warrant  cannot  excuse  him- 
self by  saying  that  the  other  party  need  not 
have  relied  upon  them,  unless  the  facts  rep- 
resented were  equally  or  at  least  reasonably 
within  tlie  power  of  the  other  party  to  as- 
certain, but  he  must  ^ow  that  his  represen- 
tations were  not  In  fact  relied  upon.  "Every 
contracting  party  has  an  absolute  right  to 
rely  upon  the  statement  of  an  existing  fact, 
the  truth  of  which  Is  known  to  the  opposite 
party  and  unknown  to  him,  as  the  baala  of  a 
mutual  agreement;  and  he  Is  under  no  ob- 
ligation to  Investigate  and  verify  statements 
to  the  truth  of  which  the  other  party  to  the 
contract,  with  fall  means  of  knowledge,  has 
deliberately  pledged  his  faith."  Dow  v. 
Swain,  120  Cal.  674,  688,  08  Pac.  271,  and 
cases  there  cited;  also  Bank  v.  HIatt,  58  Oal. 
234;  Suth.  Dam.  68G  et  seq.,  and  cases  there 
cited.  It  was  held  in  Eishback  v.  Miller,  15 
Ner.  42^  that,  where  representations  made 
by  a  seller  are  Shown  to  be  material  and  false. 
It  is  for  him  to  show  that  the  buyer  did  not 
rely  upon  them,  and  that  without  them  the 
purchase  woidd  have  been  made.  In  Porter 
V.  Fletcher,  2S  Minn.  493,  it  was  hdd  that, 
where  the  representation  related  to  tbe  tflse 
and  location  of  lots  which  were  the  subject 
of  negctfiatlon,  the  plaintiff  could  not  be  char- 
ged with  negligence  for  relying  upon  the  rep- 
resentations, lustead  of  consulting  the  record- 
ed plat.  It  Is  too  obvious  to  even  require 
statement  that  tbe  profits  that  had  been  real- 
ized from  the  land,  and  the  mine  of  the  prop- 
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erty,  measured  by  such  profits,  were  fully  and 
exclusively  witliln  the  knowledge  of  the  plai&- 
tifCB,  and  were  unknown  to  the  defendant  or 
to  any  other  person.  The  value  of  the  prem- 
ises, which  is  often  the  mere  expression  of 
opinion,  here  professed  to  be  based  upon  the 
net  income  of  the  laud  for  a  series  of  years, 
and  therefore  the  statement  that  the  net  In- 
come would  be  15  per  cent,  on  $12.5jo  was 
something  more  than  the  expression  of  a 
mere  opinion.  The  demurrer  to  the  defend- 
ant's cross  coraplniot  was  properly  overruled. 

2.  Appellants  contend  that  the  evidence 
fails  to  show  any  fraud  on  the  part  of  the 
piniutlffs  either  before  or  after  the  agree- 
ment was  made.  In  other  words,  it  Is  con- 
tended that  the  evidence  does  not  sustain  the 
findings  In  that  behalf.  As  hereinbefore  stat- 
ed, a  jury  was  called,  and  there  were  submit- 
ted to  it  97  special  Issues,  covering  every 
allegation  of  the  pleadings  and  every  alleged 
fraudulent  representation,  and  the  answers 
made  by  the  Jury  fully  sustain  the  allegations 
of  the  cross  c:;mplaint.  These  answers,  with 
some  modification  of  a  few  of  them,  were 
adopted  by  the  court,  and  the  findings  of  tlie 
court  fully  sustain  the  Judj^nient  That  the 
evidence  was  conflicting  Is  clear,  hut  In  view 
of  the  fact  that  the  jury,  after  hearing  the 
evidence  and  inspecting  the  premises,  found 
that  each  of  the  material  representations  char- 
ged to  have  been  made  by  the  plaintiff  were 
made,  and  were  fraudulent,  and  that  these 
findings  were  approved  by  the  court,  it  is  not 
necessary  that  we  should  further  discuss  the 
evidence. 

3.  Appellants  contend  that  the  court  erred 
in  permitting  the  defendant  to  amend  his 
cross  complaint  to  conform  to  the  evidence. 
There  were  four  of  these  amendments,  each 
embodied  in  tlie  order  of  the  court,  after  the 
evidence  was  all  submitted.  These  orders 
thus  made  by  the  court  are  equivalent  to  find- 
ings of  the  several  facts  to  which  they  relate, 
and  the  rule  relating  to  conflicting  evidence 
should  be  applied.  We  think  that  each  of 
these  amendments  was  justified  by  the  evi- 
dence, and  tlmt  tbe  dlscretiou  to  grant  them 
was  not  abused. 

■i.  It  is  said  by  counsel  for  appellants  that 
there  is  no  evidence  that  Mrs.  Evans  was 
guilty  of  any  fraud.  The  record  does  not 
show  whether  she  had  any  interest  in  the 
property  other  than  as  wife.  She  was,  how- 
ever. Joined  with  her  husLmnd  as  plaintiff  in 
the  action,  and  was  a  party  to  the  contract 
upon  which  the  action  was  based,  and  did  not 
repudiate  any  of  the  representations  of  her 
husband;  nor  does  It  api>eflr  that  any  objec- 
llou  was  made  in  the  court  below  to  the  Judg- 
ment upon  the  ground  that  she  had  do  inter- 
est in  the  property,  and  bad  not  been  goll^ 
of  any  fraud. 

'  5.  It  Is  contended  by  appellants  tliat  the 
Judgment  is  unjust,  in  that  defendant  is  al- 
lowed to  retain  possession  of  the  property, 
while  they  are  cltarged  Interi'st  on  ttie  amount 
of  the  Judgment  against  them.   Tlie  Judg- 


ment, after  rescinding  the  contract  and  fixing 
the  amount  to  be  paid  to  the  defendant,  pro- 
j  vides  that,  upon  payment  by  the  plaintiffs  to 
I  defendant   and   cross   complainant   of  the 
I  amount  spcclflGd,  the  defendant  should  dellv- 
I  er  possession  of  the  personal  property,  "and 
I  also  deliver  to  snid  plaintiffs  the  said  land 
I  and  premises  described  In  said  agreement,  and 
!  the  possession  thereof,  subject  to  the  right  of 
the  cross  complainant  to  enter  and  xise  said 
premises  for  the  purpose  of  removing  there- 
from all  crops  now  growing  thereon."  The 
judgment  recites  the  basis  upon  which  the 
amount  of  the  Judgment  was  ascertained, 
namely,    plaintiffs  '  are   charged   witb  the 
amount  paid  on  the  purchase  with  Interest, 
and  the  cross  complainant  with  rent  of  the 
property  down  to  the  date  of  the  judgment  at 
j  an  annual  rate,  with  Interest  thereon.  Upon 
j  payment  of  the  amount  of  the  Judgment  the 
1  property  is  to  be  at  once  delivered,  with  the 
I  privilege  to  the  defendant  of  entering  to  re- 
:  move  the  crop  then  growing.   It  is  therefore 
I  within  the  power  of  plolntiffs  to  secure  the 
i  right  to  re-enter  at  once,  and  thus  protect 
'  themselves  against  any  possible  hardship  such 
':  as  that  suggested,  even  if  the  Judgment  would 
\  bear  the  construction  given  it  by  the  plain- 
I  tiffs,— a  point  we  have  not  considered. 
J     The  judgment  and  order  appealed  from  are 
I  affirmed. 


(1S7  Cal.  17) 

FIRST  NAT.  BANK  OF  RIVERSIDE  v.  JA- 
COBY.   (L.  A.  1,073.) 

(Supreme  Court  of  California.    July  8,  1902.) 

BANK  DRAFTS— PROMISB  TO  REPAY— EVI- 
DENCE—OBJECTION  ON  APPEAU 

1.  On  an  iame  whether  plaintiff  bank,  lii  par- 
inir  a  draft  drawn  by  a  third  par^  on  derand- 
Knt.  had  done  bo  at  defendant's  requMt,  or  had 
merely  received  it  for  collection,  it  was  error  not 
to  allow  defendant  to  show  that  prior  to  the 
payment  of  the  draft  he  had  notified  plaintiff's 
correspondent  that  he  wonld  not  pay  any  more 
drafts  drawn  on  him  by  this  par^  nnless  snch 
party  had  sufncieot  credits  to.  cover  the  amount 
thereof,  whether  such  correspondent  was  plain- 
tiff's general  agent,  or  only  an  agent  for  the 
purpose  of  collecting  drafts. 

2.  An  objection  that  qnestlons  asked  of  a 
witness  were  not  proper  cross-examination  can- 
not be  raised  for  the  first  time  on  appeal. 

Commlflsioners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county:  Lucien  Shaw,  Judge. 

Action  by  the  First  National  Bank  of  Riv- 
erside against  Abraham  Jacoby.  Judgment 
I  for  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defmdant  appeals- 
Reversed. 

Chas.  T.  Howland  and  J.  W.  HcKlnley, 
for  appellant  Purlngton  ft  Adair,  ftw  re- 
BpondraL 

COOPER,*  C.  This  Is  an  appeal  from  an 
order  denying  defendant's  motion  for  a  new 
trial.  The  complaint  contains  three  counts 
In  regard  to  the  same  cause  of  action.  The 
second  count  states  tbat  on  March  1,  18B0, 
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plaintiff,  at  the  request  of  defeinlant,  paid 
to  one  Kincell  $457.87;  that  defeodant  prom- 
ised to  repay  the  same,  but  has  failed  to  do 
so,  and  the  sum-  remains  due  and  unpaid. 
The  court  found  the  facta  thus  stated  to  be 
true,  and  ordered  judgment  accordingly. 

The  plaintitT'a  evidence  shows:  That  In 
January,  181)9,  defendant  came  to  Its  office 
with  Kincell,  and  stated  that  Kincell  would 
be  engaged  during  tlie  season  in  packing  and 
shipping  fruit  for  defendant;  that  In  the 
business  it  would  be  necessary'  for  Kincell 
to  have  money  to  pay  for  labor  and  material; 
desired  plaintiff  to  advance  the  money  Kin- 
cell might  want  for  the  purpose,  and  that 
KinccU  would  draw  bis  drafts  upon  defeud- 
nut  in  Los  Angeles  for  amounts  as  needed; 
that,  if  plaintiff  would  pay  Kincell  such 
drafts,  defendant  promised  to  pay  them 
when  presented  to  bim  In  Los  Angeles.  That 
plaintiff  promised  to  comply  with  the  re- 
quest, relying  upon  the  defendant's  promise. 
On  the  11th  day  of  January,  189G,  Kincell 
drew  a  draft  upon  defendant  for  ?167.16, 
which  was  paid,  and  aeveral  like  drafts  for 
different  amounts  were  drawn  during  Janu- 
ary and  February,  1899;  In  all  cases  the  de- 
fendant paying  the  drafts  when  presented 
through  plaintiffs  correspondent  in  Los  An- 
geles. On  March  1,  1899,  Kincell  drew  a 
draft  on  defendant  for  $457.87.  upon  which 
plaintiff  paid  the  money,  passing  It  to  the 
credit  of  Kincell.  When  this  draft  was  pre- 
sented to  defendant,  he  refused  to  pay  it. 
Defendant  claims  that  prejudicial  errors  oc- 
curred, for  which  the  order  should  be  re- 
versed. 

The  draft  in  question  was  sent  by  plaintiff 
to  the  Los  Angeles  National  Bank,  Its  cor- 
respondent, for  collection.  The  prior  drafts 
had  been  sent  to  the  same  bank,  and  col- 
lected by  It.  In  cross-examination  of  Blt- 
tlnger,  the  cashier  of  plaintiff,  certain  ques- 
tions were  asked  for  the  purpose  of  showing 
that  the  Los  Angeles  National  Bank  was  the 
correspondent  of  plaintiff  In  Los  Angeles  for 
attending  to  all  Its  bnslness,  that  It  was  a 
general  'agent  of  plaintiff,  and  that  defend- 
ant notified  the  Los  Angeles  Bank  before  the 
draft  In  dispute  was  presented  that  he  would 
not  pay  any  more  drafts  drawn  on  bim  by 
Kincell.  The  court  sustained  plaintiff's  ob- 
jections to  this  class  of  questions,  and  we 
think  the  conrt  erred  in  so  doing.  The  fol- 
lowing l8  a  sample  of  the  questions  asked  In 
CTOSS^aminatlon  to  which  the  court  sus- 
tained plaintlfTs  objections:  "Q.  Mr.  Blt- 
tlnger,  you  state  that  these  drafts  were  ac- 
knowledged by  the  Los  Angeles  Bank,  down 
here.  Was  that  bank  your  correspondent  in 
this  city  for  the  purpose  of  attending  to 
your  business  here?"  *'Q.  Who  presented 
these  drafts  to  Mr.  Jacoby,  in  Los  Angeles, 
for  the  First  National  Bank  of  Riverside?" 
The  defendant  was  placed  upon  the  stand  In 
his  own  behalf,  and  testified  that  he  never 
gave  Kincell  authority  to  draw  upon  him  for 
any  purpose,  but  that  be  bad  business  rela- 


tions with  Kincell  during  the  early  part  of 
the  year  18.09.  "Q.  What  were  they?"  To 
this  question  the  court  sustained  plaintiff's 
objection  on  the  ground  that  it  was  imi^ia- 
terlal.  After  defendant  bad  given  certain 
testimony,  and  further  objections  were  made 
by  plaintiff,  the  defendant's  counsel  said:  "I 
understand  your  houor  to  rule  that  we  are 
not  entitled  to  ask  this  witness  what  notice 
he  gave  to  the  person  presenting  that  draft? 
The  Coiurt:  Yes;  that  Is  what  I  rule." 
Counsel  for  defendant  then  asked  him  the 
following  question:  "Q.  Did  you  ever,  Mr. 
Jacoby,  notify  the  First  National  Bank, 
plaintiff,  either  directly,  or  through  the  p«- 
sons  presenting  to  you  the  draft,  or  any 
drafts  drawn  by  Mr.  Kincell  upon  you,  that 
Mr.  Kincell  had  no  authority  to  draw  any 
sight  drafts  upon  you,  and  that  you  would 
not  pay  any  more  sight  drafts  drawn  by  Mr. 
Kincell  upon  you,  unless  at  the  tlnue  of  the 
drawing  and  presentation  of  the  drafts  there 
was  a  sufficient  sum  of  money  due  him  from 
you  to  cover  the  amount  of  the  draft?"  The 
court  sustained  the  plaintiff's  objection  to 
this  question.  The  following  then  took 
place:  "Q.  by  Defendant's  Counsel:  Now, 
as  to  the  draft  In  question,  Mr.  Jacoby,  do 
you  remember  when  that  was  presented  to 
you?  The  Court:  What  ifi  the  object  of  this 
question?  Mr.  Rowland:  To  show  that  at 
the  time  the  draft  was  presented,  and  they 
were  notified  that  It  was  dishonored,  they 
still  had  the  funds  in  tlielr  hands.  That  is 
the  object  The  Court:  What  funds  do  you 
refer  to?  Mr.  Howland:  The  money  which 
they  claim  they  had  paid  for  the  draft.  The 
Court:  The  objection  is  sustained.*'  Counsel 
for  defendant  then  offered  to  prove  by  de- 
fendant "that  he  notified  the  Los  Angeles 
National  Bank,  who  was  representing  the 
First  National  Bank  of  Riverside,  that  Mr. 
Kincell  bad  no  authority  to  draw  the  sight 
drafts  upon  him;  that  tbere  was  no  money 
due  Mr.  Kincell  from  bim,  and  that  he  would 
not  pay  any  drafts  drawn  by  Kincell  against 
hlnr  unless  at  the  time  of  the  drawing  and 
presentation  there  was  due  Mr.  Kincell  from 
bim  sufficient  money  to  cover  the  amount  of 
the  draft;  that  notice  was  given  on  the  lotli 
day  of  February,  again  on  the  27th  day 
of  February,  and  again  on  the  2d  day  of 
March;  that  the  last  draft  (the  one  In  ques- 
tion) was  presented  to  him  on  the  afternoon 
of  the  2d  day  of  March  and  dishonored." 
The  court  declined  to  hear  the  evidence,  re- 
marking, "It  Is  simply  consuming  time  un- 
necessarily." The  evidence  was  offered  for 
the  purpose  of  proving  the  nature  of  the 
agency  of  the  Los  Angeles  Bank  In  connec- 
tion with  plaintiff,  that  plalntlfl  had  notice 
that  defendant  would  not  pay  any  more 
drafts  drawn  upon  him  by  Kincell,  and  that 
plaintiff  still  had  the  funds  In  its  hands 
when  notified  of  the  dishonor  of  the  drafts 
In  question.  The  offered  evidence  went  to 
the  gist  of  the  defense  set  up  by  defendant 
In  his  answer.   If  tbe  Los  Angeles  Bank 
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was  a  general  agent  of  plaintiff,  and  was 
notified,  or  if  it  was  only  an  agent  for  the 
purposes  of  collecting  the  drafts,  and  was 
notified,  and  communicated  such  notice  to 
plaintiff,  the  plaintiff  would  not  have  been 
Justified  in  paying  tliis  draft  The  eTidence 
bearing  upon  the  question  should  have  been 
received,  and  then  from  such  evidence  the 
court  should  have  determined  the  fact  Or- 
dinarily when  a  draft  is  sent  from  one  bank 
to  another  for  collection  the  bank  to  whom 
It  Is  sent  is  the  agent  of  the  bank  sending 
the  draft  only  for  the  purpose  of  collection, 
Including,  of  course,  the  duties  of  taking  all 
necessary  steps  as  to  notifying,  protesting, 
etc.  But  there  Is  no  such  presumption  aa 
would  preclude  the  proof  of  an  agency  of  a 
general  kind.  Again,  the  findings  are  upon 
the  count  as  to  moneys  advanced  at  defend- 
anfs  request  If  plaintiff  was  notified  be- 
fore It  advanced  the  money.  It  could  not 
have  advanced  it  at  defendant's  request 
Tet  the  court  would  not  permit  the  defendant 
to  prove  that  plaintiff  was  notified  that  the 
draft  was  dishonored  while  it  still  bad  the 
funds  in  Its  possession.  Defendant's  theory 
was  that  he  did  not  request  the  advances  to 
Kincell,  and  that  he  only  paid  the  drafts 
when  Kincell  bad  credit  or  goods  on  hand  to 
Justify  the  defendant  in  paying  them.  As 
to  whether  the  dra'fts  were  evidence  of  mon- 
eys advanced  by  plaintiff  at  defendant's  re- 
qoest,  or  wei-e  taken  by  plaintiff  for  collec- 
tion, was  the  Issue  upon  which  the  parties 
were  contending.  The  defendant  by  the  rul- 
ings of  the  court  was  deprived  of  putting  in 
bis  testimony.  It  Is  said  that  the  questions 
.  aaked  of  Blttlnger  in  cross-examination  were 
not  proper  cross-examination.  As  be  bad 
testified  that  the  money  was  advanced  at 
the  request  defendant,  it  would  certainly 
be  a  very  strict  construction  to  bold  that  be 
might  not  be  cross-examined  fnlly  as  to 
whether  or  not  the  money  was  so  advanced, 
by  showing  that  it  was  advanced  after  the 
plaintiff  had  been  notified  not  to  advance  it; 
but,  be  that  as  it  may,  no  such  objection  was 
made  in  the  court  below.  Plaintiff  will  not 
be  allowed  here  to  make  It  for  the  first  time. 
We  advise  that  the  order  be  reversed. 

We  concur:   HAYNES,  C;  GRAT,  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  Is  reversed. 


(1S7  Cal.  77) 

BELL  V.  SOUTHERN  PAO.  R.  CO.  et  aL 
(L.  A.  1,250.) 

•  (Supreme  Court  of  California.   July  22,  1902.) 

APPBAI^ TRANSCRIPT— TIME  FOR  FIUNO— 

DISMISSAL-MOTION— NOTICE. 
1.  Where  a  notice  of  a  motion  to  dismiss  an 
apiieal  on  the  Rvound  thnt  the  transcript  was 
not  tiled  in  time  sfntes  that  the  motion  will  be 
made  on  the  c-ei-titieate  of  the  ctei-k  and  an  affi- 
davit and  a  copy  of  the  affidavit  which  is  an- 
.nexed  to  the  notice  shows  no  serrice  of  the 


transcript  on  respondents,  the  notice  is  not 
Insufficient  as  not  stating  the  ^rounda  ctf  the  mo- 
tion. 

2.  Where,  on  a  motion  to  dismias  an  appeal 
because  no  transcript  waa  filed  in  time,  that 
there  was  a  motion  for  a  new  trial  pending,  in 
which  there  was  a  bill  of  exception  which  might 
be  iiaed  on  the  appeal  if  settled  and  filed  in 
time,  did  not  extend  the  time  for  perfecting  tlie 
appeal  from  the  Judgment  beyond  40  days  after 
sueb  settlement. 

3.  Where,  on  appeal,  the  transcript  Is  not 
filed  in  time,  the  same  will  not  tie  extended  In 
the  absence  of  excuse  for  the  delay,  though 
there  is  a  bill  of  exceptions  in  a  pending  motion 
for  a  new  trial,  which  might  be  osed  on  the 
appeal  if  settled  and  filed  in  time. 

4.  Where  a  bill  of  excmtions  on  appeal  from 
a  judgment  has  been  settled  more  than  40  days 
without  filing  of  a  transcript  the  appellant  is 
in  default 

In  banc.  Appeal  from  superior  court,  San- 
ta Barbara  coimty;  W.  S.  Day,  Judge. 

Action  by  Catherine  M.  Bell  against  the 
Soutbern  Pacific  Railroad  Company  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.  Motion  to  dismiss  appeaL  Mo- 
tion granted. 

B.  F.  Thomas,  tor  appellant  Canfldd  ft 
Starbuck,  for  reE^<Hidents. 

TEUPLBl  J.  This  la  a  modm  to  dlsmlsB 
an  appeal  from  a  Judgment,  on  the  ground 
that  tbe  transcript  was  not  filed  In  ttm& 
The  motion  la  contested  maiidy  toe  the  rea- 
son that  In  the  notice  of  the  mcAhm  the 
grounds  upon  which  It  was  based  were  not 
stated.  KoUce  woa  given  that  the  motlw 
would  be  made  upon  the  certificate  of  the 
cleiiE  and  the  affidavit  of  Hiairy  P.  Starbw^ 
copies  of  which  were  annexed  to  the  notice 
and  served  with  It 

The  certificate  waa  the  usual  tme  made  In 
such  cases  for  the  purpose  of  the  motion,  and 
such  as  Is  prescribed  by  the  rules.  Tbe  afll- 
davit  merely  showed  tlut  no  transcript  had 
beai  eerveA  on  the  attorneys  for  respondoits. 
The  sufflcltaicy  of  a  notice  must  be  detomin- 
ed  by  the  facta  In  each  cas&  We  tlilnk  It 
clear  that  the  attorneys  tor  the  ^ipeUant  were 
eufflclently  apprised  of  the  grounds  ot  tbe  mo- 
tion In  thlB  case.  The  practice  adopted  bete 
is  porhapB  the  commcm  practice*  It  proved 
BQlficlent  In  this  case,  for  the  opfio^stg  attar- 
neys  were  on  hand  with  a  proposed  amend- 
ment to  the  record,  and  with  an  affidavit 
Intended  to  excuse  delay.  Had  the  motkm  to 
dismiss  been  founded  upon  some  defect  which 
tbe  appellant  could  have  amended,  a  diflmnt 
rule  would  have  applied. 

The  point  Is  also  made  that  there  Iru  a 
motion  for  a  new  trial  pending,  in  which 
there  was  a  bill  ot  exceptions  whicb  oould 
have  been  used  In  the  appeal  from  the  Judg- 
ment. The  bill  ot  exertions  had  been  set- 
tled and  certified  more  than  40  days  before 
the  notice  of  this  motion  was  given.  The 
time  within  which  a  transci^  on  tbe  appeal 
from  the  order  refusing  a  new  trial  could 
liave  been  filed  bad  not  expired.  But  tbe  fact 
that  a  bill  of  exceptious  used  on  a  motion  fur 
a  new  .trial  might  have  been  used  An  an  ap> 
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peal  from  tbe  judgmoit,  If  settled  tioA  filed  In 
time,  did  not  extend  the  time  for  perfecting 
tbe  appeal  from  tbe  Judgment  beyond  40  days 
after  such  settlement  In  this  case  the  bill 
of  exceptions  bad  bem  settled  more  than  40 
days  before  notice  of  the  motion  was  given, 
and  the  appellant  was  clearly  In  default  To 
obviate  tbe  necessity  of  printing  two  tran- 
scripts, one  for  each  appeal,  when  one  record 
would  have  served  for  both,  this  court  has 
often  extended  the  time  for  filing  tbe  tran- 
script on  the  appeal  from  tbe  Judgment 

No  sufficient  excuse  for  tbe  delay  appears^ 
and  tbe  appeal  from  tbe  Judgment  la  dlB- 
mlssed. 

We  coocor;  HARRISOX.  J.;  McPAR- 
LAND,  J.;  HHXSHAW,  J.;  GAEOUTTE,  J.; 
TAN  DTKB.  J. 

(137  Cal.  13) 

PBOPLB  T.  SEELEY.    (Cr.  868.)' 

<SDpreme  Court  of  California.    July  8,  1802.) 

PUBLIC  OFFICERS— AGREEMENT  TO  RSCEITB 
BRIBE— SUFFICIENCY  OF  INDICTMENT- IN- 
TENT- ALLEGATION  OF  VALUEN-RBPEAL  BT 
IMPLICATION— RECEIPT  OF  BRIBE. 

1.  Under  the  role  of  construction  reqalred  by 
Pol.  Code,  i  4480,  providing  that  tbe  Penal  and 
Political  Codes  must  be  construed  together,  as 
if  parts  of  tbe  same  statute  passed  at  the  same 
time,  Pol.  Code,  art  21.  ^  1879,  making  the  re- 
ctApt  of  a  bribe  by  a  public  officer  a  misdemean- 
or, does  not  repeal  Pes.  Code,  t  68,  malciog  an 
agreement  by  such  officer  to  accept  a  bribe  « 
felony,  bat  each  statute  provides  for  a  aepa^ 
rate  and  distinct  offeuae. 

2.  Under  Pen.  Code,  I  68.  making  It  a  felony 
tor  a  public  officer  to  ask  or  to  agree  to  ac- 

a  bribe  in  relation  to  any  official  act,  an  in- 
dictment  alleging  that  a  public  officer  willfully, 
nalawfully,  and  felonloosly  asked  and  agreed  to 
receive  a  certain  bribe,  on  an  agreement  that 
his  action  on  a  certain  matter  pending  before 
him  shoold  be  influenced  thereby,  sufficiently 
charges  corrupt  intent 

8.  In  an  indictment  under  Pct.  Code,  i  68. 
making  an  agreement  by  a  public  officer  to 
agree  to  accept  a  bribe  a  felonj|,  it  is  unnecessa- 
ry to  allege  that  a  bribe,  described  as  a  certain 
sum  of  coin  of  the  United  Statea  of  America, 
is  something  of  value. 

CommisatonerB*  decision.  Department  1. 
Appeal  from  suiwrlor  court,  Marin  county; 
Wm.  P.  Lawla*.  Judge. 

Joaepli  B.  Seeley,  a  public  officer,  wait  ln> 
dieted  fw  agreeing  to  receive  a  bribe.  From 
an  order  BDBtaining  a  demurrer  to  the  Indict- 
ment the  people  appeal.  Reversed. 

Hugh  J.  Mclsaac,  Dlst  Atty«  Hrey  L. 
Ford.  Atty.  Gren.,  and  A.  A.  Moor^  Jr.,  Dep. 
Atty.  OeiL,  for  the  People.  Lennon  &  Haw- 
kins, for  reqKuideiit 

COOPEK,  C.  The  court  below  sustained  a 
demurrer  to  the  Information  on  the  ground 
that  the  facts  stated  do  not  constitute  a  pub- 
lic offense,  and  that  tbe  court  bad  no  Juris- 
diction Cft  tbe  offense  charged,  and  ordered 
Judgment  for  defendant,  and  that  be  be  dis- 
charged. Tbls  appeal  Is  from  the  Judgment 

*  Rebeartag  denlMI  August  1^  IML 
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I  and  prraenta  the  acAe  questkn  as  to  ttie  eot^ 
I  rectness  of  tbe  order  suataining  tbe  demurrer. 
I     Tbe  information  allegea  as  follows:  "Jo- 
1  sepli  B.  Seeley  Is  accused  by  Hugh  J.  Mc-> 
:  Isaac,  district  attorney  of  tbe  county  of  Ma- 
I  rin,  state  of  California,  by  this  information. 
I  of  tbe  crime  of  felony,  to  wit  asking  and 
I  agreeing  to  receive  a  bribe,  committed  as  fol- 
I  lows,  to  wit:  The  said  Joseph  B.  Seel^  on 
at  about  tbe  lOth  day  of  December,  A.  D. 
I  nineteen  hundred,  at  and  in  tbe  county  of 
I  Marin,  state  of  California,  thm  and  there  be- 
t  log  an  executive  officer,  namely,  a  school  tms- 
i  tee  of  Tiburon  school  district  of  Marin  conn- 
j  ty,  In  said  state,  -  did  willfnUy.  unlawfully, 
and  feloniously  ask  and  agree  to  receive  a 
bribe,  to  wit  two  hundred  doUais,  coin  of  tbe 
United  States  of  Amalca,  from  ww  Fzederick 
O.  Walte,  upon  the  agreement  and  under- 
standing  that  his,  said  Joseph  B.  Seeley's. 
vote,  opinion,  and  action  as  such  school  trus- 
tee upon  the  matter  of  accepting  a  school 
building  for  said  school  district  which  said 
matter  was  at  uld  time  pending  before  the 
school  trustees  of  said  district  should  be  In- 
'  fluoiced  tiiereby.**  Tfte  Information  was  evi- 
dently drawn  with  faiteit  to  charge  a  vlola- 
(  tion  of  section  08  of  tbe  Penal  Code,  which 
i  reads  as  .follows:  "Every  ececutive  offica-,  or 
I  person  elected  or  appointed  to  an  executive 
i  office,  who  asks,  receives,  or  agrees  to  re- 
j  celve,  any  bribe,  upon  any  agreonent  or  nn- 
;  derstanding  that  bis  vote,  opinion,  or  action 
I  upon  any  matter  then  pending,  or  wtilch  may 
I  be  brought  before  him  in  bis  official  capacity, 
;  shall  be  infiueuced  thereby,  is  punishable  by 
:  Impriscmment  In  the  state  prison  not  less  than 
j  one  nor  more  tban  fourteen  years;  and.  In  ad- 
i  dltion  thweto.  forfeits  bis  office,  and  is  f<ff- 
t  ever  disqualified  from  holding  any  office  In 
;  this  state."  The  above  section  has  been  In 
1  tbe  Penal  Code  since  Its  adoption,  but  defend- 
I  ant  claims  that  It  Is  repealed  by  Implication 
by  reason  of  section  1879,  found  In  the  Po- 
litical Cod^  In  article  21,  under  the  heading, 
"Miscellaneous  Provisions   Relating  to  the 
Public  Schools,"  enacted  in  March,  1803,  which 
j  reads  as  follows:   "The  offering  of  any  val- 
]  uable  thing  to  any  member  of  a  board  of  edu- 
I  cation,  or  board  of  school  tmsteeB,  with  the 
I  intent  thereby  to  lnflu«ice  his  action  In  re- 
j  gard  to  the  granting  of  any  teacher's  certifl- 
I  cate,  the  appointment  of  any  teacher,  super- 
j  Intendent,  or  other  officer  or  employee,  tbe 
i  adoption  of  any  text-book,  or  the  making  of 
I  any  contract  to  which  the  board  of  education 
<tf  which  he  Is  a  member  shall  be  a  party,  or 
the  acceptance  by  any  member  of  a  board  of 
education  or  board  of  school  trustees  of  any 
valuable  thing,  with  corrupt  Intent  shall  be 
a  misdemeanor,  punlabable  as  by  law  provid- 
ed." 

I  Tbe  Codes  must  be  read  and  construed  to- 
gether, and  full  effect  given  to  every  section 
if  It  can  be  done.  Pol.  Code,  {  4480.  The 
different  Sections  must  be  read  together,  and 
tbat  Interpretation  should  be  placed  upon  tbe 
language  which  will.  If  possible^  i^ve  effect  to 
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each  section,  and  make  it  compatible  witb 
common  sense  and  the  plain  dictates  of  jus- 
tlce.    Cullerton  v.  Mead,  22  Cal.  98;  People 
T.  Waterman,  31  Cal.  415.   Whether  a  statute  ; 
la  repealed  by  Implication  is  a  question  of  j 
intention,  to  be  gathered  from  the  language  j 
used  and  the  subject-matter.   Hepeals  by  Im-  I 
pUcatloir  are  not  favored.    Sutb.  St.  Const,  i  I 
138;   Capron  v.  Hitchcock,  98  CaL  432,  33  | 
Pac.  431.    Applying  the  above  rules,  we  do  ; 
not  think  section  68  of  the  Penal  Code,  as  to  < 
agreeing  to- receive  a  bribe  by  an  executive  I 
officer  upon  an  understanding  that  his  vote,  | 
opinion,  or  action  npnn  a  matter  pending  be-  ; 
fore  him  in  his  official  capacity  shall  be  Influ-  j 
enced  thereby,  is  repealed  by  the  section  of 
the  Political  Code.    The  section  of  the  Po- 
litical Code  does  not  make  an  agreement  to 
receive  a  bribe  any  offense.   It  does  make  the 
acceptance  of  a  bribe  a  misdemeanor,  and 
therefore  leaves  the  offense  of  agreeing  to 
receive  such  bribe  a  felony  under  the  Penal 
Code.   We  cannot  see  the  reason  why  the  leg- 
Islatnre  should  make  the  agreement  to  ro 
celve  a  bribe  a  felony,  end  the  actual  receiv- 
ing of  It  a  misdemeanor;  but  It  has  clearly 
done  so,  whether  there  was  any  reasm  for  it 
or  not.   It  may  be  that  In  the  opinion  of  the 
legislature  the  acceptance  of  a  bribe  is  not 
accompanied  with  the  same  deliberation  and 
premeditation  as  the  agreement  to  accept;  but, 
however  that  may  be,  we  are  bound  by  the 
language  used,  and  cannot  substitute  our 
views  as  to  what  the  law  should  be,  instead 
of  what  It  is.    It  is  clear  that  the  offense 
charged  is  a  violation  of  section  68  of  the 
Penal  Code,  and  Is  not  a  violation  of  section 
1879  of  the  Political  Code. 

It  Is  claimed  by  defendant  that  the  Infor- 
mation does  not  charge  an  offense,  for  the 
reason  that  It  does  not  allege  that  the  agree- 
ment was  made  with  corrupt  intent.  The  In- 
formation follows  the  language  of  the  statute, 
and  Is  sulficlent.  It  states  that  defendant  un- 
lawfully and  feloniously  asked  and  agreed  to 
receive  f200  upon  the  agreement  that  his  vote, 
opinion,  and  action  upon  the  matter  of  accept* 
ing  a  school  building  should  be  Influenced 
thereby.  The  agreement  to  unlawfully  and 
feloniously  receive  the  money  for  the  purpose 
of  influencing  his  vote  is  equivalent.  In  the 
meaning  of  the  statute,  to  corruptly  agreeing 
to  receive  it  tor  the  purjwse  of  Influencing 
his  vote.  If  his  vote  should  be  feloniously  in- 
fluenced by  money.  It  would  be  corruptly  in- 
fluenced. It  is  usually  held  that  an  informa- 
tion Is  sufTlcIettt  If  its  allegations  are  substan- 
tially in  the  language  of  the  statute.  People 
v.  Edson,  68  Cal.  550,  10  Pac.  192:  People  v. 
Markham,  64  Cal.  IDT,  30  Pac.  620,  49  Am. 
Rep.  700.  In  the  latter  case  the  information 
alleged  that  defendant  "did  ask,  receive,  and 
agree  to  receive,  a  bribe,  to  wit,  fifteen  stand- 
ard dollars,  lawful  coin  of  the  United  States 
of  America,  upon  an  understanding  and  agree- 
ment that  be  would  not  arrest  persons  en- 
gaged in  violating  section  330  of  the  Penal 
Code."   It  was  here  held  sultlcient,  and  that 


It  stated  facts  sufficient  to  constitute  a  public 
offense.  In  this  case  the  information  char- 
ges  the  agreement  to  have  been  unlawfully 
and  feloniously  made,  and  therefore  is  legs.ob- 
noxious  to  the  objections  made  than  was  the 
case  In  People  v.  Markham.  A  person  of 
pommon  understanding,  by  reading  the  infor- 
mation in  this  case,  would  know  what  Is  in- 
tended. The  contention  that  the  Information 
should  allege  that  the  "|200,  coin  of  the  Unit- 
ed States  of  America,"  was  something  of  val- 
ue.  Is  entirely  without  merit.  The  Informa- 
tion alleges  the  agreement  to  receive  a  bribe, 
and  a  description  of  the  bribe. 

The  judgment  should  be  reversed,  and  the 
court  below  directed  to  overrule  the  demurrer 
to  the  Information. 

We  concor:   ORAT,  Ci  CHIPMAN,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is  re- 
versed, and  the  court  below  directed  to  over- 
mle  the  demurrer  to  the  Information. 


(«  CaL  Vunp.  963) 
GREEN  v.   LOS   ANGELES  TERMINAL 
EY.  CO,    (U  A.  1,056.)  1 

(Supreme  Court  oi  California.   Jnly  8.  19<£.) 

RAILROADS—ACCIDENT  AT  CROSSINO— CON- 
TRIBUTORY NBOUQBNCB-FINlANa 
— WHBN  DISTUBBBD. 

1.  Deceased,  when  within  80  feet  of  the  rail- 
road, stopped,  looked  up  the  track,  and  found 
it  clear  for  a  space  of  800  feet.  She  then, 
without  again  stopping  or  looking  ap  or  down 
the  track,  proceeded  to  cross,  and  was  stmck 
by  a  train  running  between  25  and  30  miles  aa 
hour.  Held,  that  deceased  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

2.  In  an  action  agaiust  a  railroad  for  an  ac- 
cident causing  death,  a  finding  tliat  there  was 
no  contributory  negligence  on  the  part  of  de- 
ceased will  not  be  set  aside  unless  such  negli- 
gence affirmatively  appeal's  as  a  conclndon  of' 
law  from  the  undisputed  facts. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  M.  T.  Allen,  Judge. 

Action  by  Joseph  Green  against  the  Lo& 
Angeles  Terminal  Railway  Company  for 
damages  for  the  death  of  his  wife.  From  & 
judgment  for  plaintiff,  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Glbbcm,  Thomas  &  EbOsted  and  Goodrich 
&  McCutchen,  for  appellant  R.  A.  Ling 
and  Edwin  A.  Heserre,  for  reBpondent. 

SMITH,  C.  This  is  a  suit  brought  by  the 
plaiuJff  to  recover  damages  for  the  death  of" 
bis  wife,  alleged  to  have  been  the  result  of  - 
the  negligent  operation  of  the  defendant's 
railroad.  The  plaintiff  recovered  judgment 
for  the  sum  of  (5,000  and  costs;  and  the  ap- 
peal is  from  the  judgment,  and  from  an  or- 
der denying  the  defendant's  motion  for  new 
trial. 

It  Is  found  by  the  court  that  at  the  tiuw 
■  RBvmsd  In  bane.  B—  76  Pao.  719.  148  Cal.  SL 
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of  the  accident  the  defendant's  train  **wa8 
being  run  and  operated  In  a  very  dangerous 
and  grossly  negligent  and  careless  manner,  as 
to  its  rate  of  Speed  and  failure  to  sound  or- 
dinary signals  of  warning,"  and  that  the  ac- 
cident to  the  deceased  was  the  result  of  the 
negligence  of  the  defendant  and  Its  employes; 
"that  before  crossing  or  attempting  to  cross 
the  defendant's  railroad  track  [the  deceased] 
used  ordinary  care,  and  did  wliat  an  ordinari- 
ly prudent  person  would  have  done  under  the 
circumstances";  and  that  she  "did  not  by 
her  own  carelessness  or  negligence  In  any 
way  contribute  to  sold  accident."  But  It  la 
claimed  by  the  appellant,  in  efiiect,  that  these 
are  inconsistent  with  the  more  specific  find- 
ings, and  that  upon  the  latter  the  conclusions 
of  the  court  and  the  Judgment  should  have 
been  different  The  case,  as  presented  by  the 
spcdfic  flndli^B,  is  as  follows:  The  defend- 
ant's railroad  runs  easterly  along  Humboldt 
street,  in  Los  Angeles  city,  crossing  at  right 
angles  Avenues  21  to  20,  inclusive,  and  from 
the  last  crossing  leaving  the  street  1^  a 
sharp  curve  to  the  northward.  Humboldt 
street,  between  Avenues  22  and  23,  is  crossed 
at  an  angle  of  30"  by  "a  wide,  hard-beaten 
path,  regularly  traveled  by  pedestrians," 
which  runs  from  a  paint  on  Avenue  23  south 
of  Humboldt  street,  northwesteriy,  across  va- 
cant lotS)  to  Avenue  22,  In  the  vicinity  of 
the  house  where  the  plaintiff  and  deceased 
lived.  The  distance  along  the  path  from  Its 
Intersection  with  the  sonth  line  of  Humboldt 
street  to  its  Intersection  with  the  raihraad 
track  is  about  30  feet;  and  from  the  former 
point,  lookhig  easterly,  one  can  see  the  track 
to  the  curve  at  Avenue  2S,  a  distance  of 
about  SOO  feet,  but  not  beyond.  The  deceas- 
ed was  killed  at  the  intersection  of  the  path 
above  described  with  the  railroad  In  the  aft- 
ernoon of  November  15,  1890,  while  It  was 
still  light,  by  a  train  coming  from  the  east 
She  was  then  passing  along  the  path  to  her 
home;  and  when  she  came  to  Humboldt 
street  and  had  entered  thereon,  "she  looked 
up  defendant's  track  in  the  direction  from 
which  the  train  •  •  *  was  coming,"  and 
"there  was  [then]  no  train  on  the  defendant's 
track  In  sight  from  where  she  waa"  The 
deceased  then,  without  again  stopping  or 
looking  up  or  down  the  track,  proceeded  to 
cross  the  street  and  railroad,  following  the. 
path,  and  as  she  stepped  upon  the  track  was 
struck  the  engine  of  defendant's  train 
coming  from  the  east  and  fatally  hurt.  The 
trr  '  1  at  the  time  of  the  accident  was  running 
flowu  grade,  without  usii^  steam,  and  mak- 
ing but  little  noise^''at  an  excessively  bigh 
and  dangerous  rate  of  speed"  (between  25  and 
30  miles  per  hour).  No  whistle  was  lilown 
on  the  engine  from  the  time  It  passed  a  point 
beyond  the  curve,  out  of  sight  of  the  de- 
ceased,, until  witbiu  10  or  15  feet  of  her,  and 
Just  AS  the  engine  was  about  to  strike  her; 
nor  was  the  bell  rung  before  or  while  cross- 
ing any  of  the  streets  until  Just  above  where 
the  accident  occurred.  As  the  train  rounded 


the  curve  "the  engineer  in  charge  of  the  en- 
gine *  •  •  saw  [the  deceased],  and  knew 
that  she  was  walking  on  said  path,  and  cross- 
ing said  Humboldt  street  ahead  of  said 
ti-ain,  and  that  she  gave  no  evidence  of 
knowledge  of  the  approach  of  said  train," 
and,  "notwitbstanding  said  facta  •  *  « 
did  not  slacken  or  lessen  the  speed  of  said 
train,  or  attempt  to  give  [deceased]  warning 
of  Its  approacli,  *  *  •  nntU  the  train 
was  within  10  or  15  feet  of  the  point  of  the 
accident"  though  it  is  found  he  could  have 
stopped  the  trahi  within  200  feet  after  start- 
ing to  do  so. 

The  above  facts  are  not  disputed  1^  the 
appellant's  counsel,  except  as  to  the  rate  of 
speed,  the  failure  of  the  engineer  to  sound 
the  signals  required  of  him,  and  his  fail- 
ure to  slacken  speed  until  within  10  ot  15 
feet  of  the  deceased.  But  on  the  last  point 
the  englneer'a  own  testimony  is  e^gtllclt  to  the 
same  efTect  as  stated  in  the  finding,  and  as  to 
tlie  others  It  Is  admitted  that  the  evld«ice  is 
conflicting.  The  facts  found  must  therefore 
be  taken  as  eatabllahed.  We  do  not  under- 
stand that  this  Is  disputed  by  the  appellant; 
but  the  point  made  la  that  the  deceased,  after 
stopping  at  the  south  line  of  the'  street  and 
looking  np  the  track  for  an  approaching 
train,  should  have  again  looked  and  listaied 
for  the  approaching  train,  and  that  as  a 
matter  ot,  law.  her  failure  to  do  so  in  itself 
constituted  n^ligenee.  But  it  is  difficult  to 
imagine  on  what  principle  this  contention 
could  be  sQstahied.  or.  If  it  could,  how  It 
could  be  materlaL  On  the  qnestiim  of  con- 
tributory negligence  the  burden  of  jwoof  Is 
on  the  defendant;  and  here  th^  was  abso- 
lutely no  evidence  of  snch  negligence,  except 
that  she  did  not  look  up  the  track  for  an 
approaching  train  hi  passing  from  the  sontb 
line'  of  the  street  to  the  track.  Certainly  we 
cannot  say  that  the  Inference  of  n^Ugence 
from  these  facta  is  inieaistible,  or,  as  a  mtttec 
of  law,  that  they  constituted  negUg^ce;  and. 
unless  this  can  be  said,  the  contention  must 
faU.  For,  to  set  aside  the  finding -of  the 
court  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff,  "such  neg- 
ligence must  affirmatively  appear  as  a  c<hi- 
elusion  of  law  from  the  undisputed  facts." 
Schneider  v.  Hallway  Co.,  134  Cai.  482,  487, 
G6  Pac.  734  et  seq.  Indeed,  in  this  case  the 
evidence  tended  to  show  that  the  deceased 
took  ail  the  care  to  avoid  danger  required 
of  her.  When  she  looked  ap  the  trade  and 
fomid  It  dear  for  the  space  of  800  feet,  she 
was  near  enough  to  croiBS  with  safety,  had 
the  train  hem  running  at  any  but  an  ex- 
cessive rate  of  speed. 

I  advise  that  the  Judgment  and  order  ap- 
pealed from  be  affirmed. 

•We  concur:  CHIPMAN,  C;  HATNBS.  C. 

FEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der ai]i)caled  from  are  affirmed. 
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PEOPLE  T.  KLEE.    (Cr.  809.) 

(Snpreme  Court  of  Califoniia.    July  9,  1902.) 

KUBBZZLEMENT  BY  BAILEE— EVIDENCE}— SUF- 
FICIENCY-! N  STRUCTI  ON  8— HARM- 
LESS BRROEL 

1.  Pen.  Code,  §  507,  makeu  it  embezzlement 
for  one  to  convert  propei-ty  iotrusted  to  him 
an  bailee.  Section  511  provides  that,  on  any  in- 
dictment for  embezzlement,  it  is  e  sufficient  de- 
fense that  the  property  was  appropriated  open- 
ly and  under  a  bona  fide  claim  of  title,  though 
such  claim  is  untenable.  On  a  prosecution  for 
the  embezzlement  of  a  mare  sold  by  defendant 
while  in  his  poBsessIon,  prosecutor  testified  that 
he  intrusted  her  to  defendant  to  have  her  for 
her  keep  until  demanded;  that  prosecutor  stat- 
ed a  price  that  he  would  sell  the  mare  for,  but 
that,  In  answer  to  a  statement  by  defendant 
that  he  might  buy  the  mare,  prosecutor  said 
that  that  would  be  "an  after  consideration." 
Defendant  testified  that  prosecutor  stated  that 
he  might  buy  the  mare  at  any  time  for  $55. 
Defendant  did  not  inform  prosecutor  of  the 
sale  of  the  mare,  or  remit  any  of  the  alleged 
price.  Held,  that  the  evidence  was  snfflcient  to 
sustain  a  conviction. 

2.  On  a  prosecution  under  Pen.  Code,  S  GOT, 
making  it  embezzlement  for  one  to  convert 
property  intrusted  to  blm  as  a  bailee,  tbe  ques* 
tion  whether  it  was  error  to  fail  to  Instroct 
that  defendant  must  have  "feloniously"  Intend- 
ed to  appropriate  the  property  was  Immaterial 
on  appeal;  the  jury  having  been  instrncted 
that  the  test  to  be  applied  for  determining  the 
^ilt  or  innocence  of  defendant  vas  whether 
he  intended  to  permanently  deprive  prosecutor 
of  hia  property. 

8.  On  a  prosecution  under  Pen.  Code,  I  607, 
for  the  embezzlement  of  property  by  a  bailee, 
the  court  instructed  substantially  in  tbe  lan- 
Kuage  of  Civ.  Code.  I  1572,  which  defines 
"frand."  Held,  that  thouffh  the  section  defines 
"fraud"  within  the  meaning  of  the  chapter 
relative  to  contracts,  and  had  no  application, 
there  was  no  prejudice  to  defendant;  the  in- 
struction being  followed  by  one  stating  that  the 
question  waa  whether  defendant  intended  per- 
manently to  deprive  the  owner  of  his  property. 

Commlsslonera'  decision..  Detwrtment  1. 
Appeal  from  supericn*  court,  Ventura  connty; 
B.  T.  Williams,  Judge. 

Louis  Klee  was  convicted  of  embezzle- 
ment, and  he  appeals.  Affirmed. 

W.  B.  Shepherd,  for  appelant  TIrey  L. 
Ford,  Atty.  Gen.,  and  A.  A.  Moore,  Jr.,  Dep. 
Atty.  Q&i.t  for  the  People^ 

HATNEI^  C  The  defendant  was  tried  up- 
on an  information  for  embemlement,  was 
gound  gnilty,  and  appeals  from  the  Judgment 
and  the  order  denying  a  new  trial. 

The  property  alleged  to  have  been  embes- 
Bled  was  a  gray  mare,  the  property  of  one  J. 
0.  Hlckey,  which  had  been  Intrasted  to  de- 
fendant on  the  18th  of  October,  1001,  "to  use 
and  care  for  as  a  bailee."  A  brief  prelim- 
inary statement  ot  facts  Is  to  the  eftect  that 
the  defendant  was  engaged  In  selling  paper 
bags,  twine,  etc.,  through  the  country,  carry- 
ing bis  stock  In  a  covered  delivery  wagon, 
with  one  horse,  and  wished  to  get  a  second 
horso  "for  IIB  keep";  that  he  obtained  from 
the  prosecuting  witness,  J.  C.  Hlckey,  In  the 
city  of  Los  Angeles,  a  gray  mare,  which  he 
drove  with  his  own  horse,  and  at  or  near  Sat- 
icoy,  in  Ventura  county,  traded  her  to  one 


WHUb  for  anotiier  horse,  paying  fZS  "to  boot" 
and  continued  on  northerly,  b)t«idlDg  to  go 
to  Oakland,  and  waa  detained  at  NUes,  In 
Alameda  county,  by  a  constable,  upon  In- 
formation from  Lob  Angles.  Defendant's 
contention  Is  that  he  bad  an  option  to  pur- 
chase the  mare  at  a  stated  price,  and  .was 
therefore  antfaorlsed  to  dispose  of  ber.  Tbe 
prosecuting  wltnees,  J.  C.  Hlckey,  testified  that 
he  was  "engaged  In  buying  and  selling  hCH-ses, 
keeping  a  sale  stable";  that  defendant  adver- 
tise that  he  wanted  a  horse  for  Ita  feed; 
that  he  went  to  see  him,  but  he  was  absent; 
that  he  came  to  his  stable  that  evening, 
looked  at  the  mare,  and  seemed  to  like  her, 
and  an  agreement  waB  mode  that  he  should 
have  her  for  her  feed,  to  be  redelivered  at 
any  time  he  saw  propor  to  make  a  demand 
upon  him,  "In  three  to  five  days,  maybe  a 
week,  or  longer,"  and  wonted  to  know  what 
territory  he  npected  to  go  over;  tiiat  he  said 
he  had  Just  come  back  from  a  trip  through 
the  southern  part  of  Lob  Angeles  coun^  and 
Orange  count7,  and  was  going  back  over 
the  same  territory;  that  the  mare  was  worth 
from  ¥60  to  ¥65,  and  defendant  said  he 
would  take  her;  that  nothing  was  said  about 
purchasing  the  mare,  "except  he  said.  If 
this  mare  suits  me  after  having  driven  her,  I 
will  buy  her,  as  I  have  got  to  buy  a  horBe.' 
I  said,  'That  will  be  an  after  consideration;' " 
that  there  was  no  conversation  with  re^rence 
to  selling  the  mare  to  him,  or  as  to  the  mat- 
ter of  price;  that  he  saw  defendant  driving 
the  mare  two  days  afterwardi^  but  did  not 
see  him  again  until  he  saw  him  In  San  Fran- 
cisco, some  three  weeks  afterwards;  that  he 
went  to  NIlea  on  the  7th  of  Novembv,  and 
caused  his  arrest  In  San  Francisco  on  tbe 
13th  of  November.  Upon  cross-examination 
he  testified  that  defoidant  said:  "If  I  like 
the  mare  Ettet  baring  driven  her,  what  will 
be  your  price?"  and  that  he  replied,  "That 
will  be  an  after  consideration.  Q.  Tbe  price 
you  made  upon  her  was  $66?  A.  f60  or 
¥60,-1  don't  remember,— I  told  him;  I  don't 
remembffl  what  I  said  about  It  Q.  She 
was  worth  It?  A.  1  considered  her  worth 
¥65.  Q.  Either  ¥56,  ¥60.  or  ¥65,  or  there- 
abouts? A  I  don't  think  I  said  anything 
about  ¥65."  He  further  testified  that  he  got 
bis  mare  back  through  Information  obtained 
by  the  sheriff  from  Kr.  Willis,  of  West 
Satlcoy,  on  Novembo'  8th;  that  he  got  the 
mare  back  about  November  23d,  and  sold  her 
toe  fGZJSO.  On  redirect  examination  Mr. 
Hlckey  tostlfled:  "Klee- said,  'I  may  want  to 
buy  this  mare  if  I  like  her  after  having 
driven  her.'  I  Bald,  That  will  be  an  after 
consideration.'  There  was  something  as  re- 
gards price;  that  is,  his  buying  her.  I  told 
him  that  would  be  an  after  consideration. 
I  think  that  was  the  puiport  of  It  There 
was  no  understanding  or  agreement  between 
us.  In  any  regard,  in  reference  to  the  sale  uf 
the  mare."  L.  E.  Willis,  with  whom  dtfend- 
ant  traded  the  mare,  testified  that  be  met  de- 
fendant near  West  Satlcoy,  and  waa  asked 
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whether  he  bad  a  horw  to  trade.  Defendant 
said  he  was  worklDg  for  a  paper  firm  at  Los 
^Vngeles,  and  that  the  teem  belonged  to  them; 
that  he  asked  defendant  if  they  bad  anthor- 
bsed  him  to  trade  and  to  give  boot,  and  he 
said  they  had,  and  the  trade  was  made,  the 
defendant  pa^-lng  $25  to  boot;  that  he  did 
not  remember  the  name  of  the  Arm;  that  he 
said  he  was  selling  paper  goods,  and  asked 
the  road  to  MontaWo,  and  that  he  came  from 
Jjoa  Angeles;  that  he  surrendered  the  mare 
to  Hr.  Ulckey,  and  got  his  horse  from  Nlles. 
He  said  he  would  be  back  In  four  or  Ave 
-weeks  or  months,  witness  was  not  sure 
which.  The  defendant  testUed  In  his  own 
behalf:  That  he  told  Mr.  HIckey  his  buBlness 
was  that  of  selllug  paper  bags.  That  he 
t»Te1ed  in  the  country,  north  and  south,  and 
stayed  out  as  long  as  his  bags  lasted.  That 
Mr.  HIckey  showed  him  the  mare,  and  sold 
he  sold  her  to  a  brick  mason  a  few  weeks  be- 
fore, and  he  took  her  back.  "I  said,  'If  you 
say  she  will  do  my  work,  I  will  use  her; 
Init,  before  we  go  any  furOier.  I  want  to 
know  the  price  that  horse  will  b^  In  case  I 
want  to  bny  her,  or  If  something  should 
happen  to  her  on  the  road.'  He  said,  ^That 
Is  an  after  consideration.*  I  said,  'iSr.  Hlck- 
«y,  I  don't  do  business  that  way.  I  must 
know  what  the  horse  will  cost,  or  I  don't 
want  hor.  What  will  the  price  Ire?*  He 
said,  'If  that  horse  suits  you,  at  any  time 
you  can  buy  her  for  956.' "  That  on  this  im- 
derstandlng  he  started  out  on  October  22d. 
That  atMut  10  miles  east  of  Satlcoy,  where 
the  sand  was,  she  would  not  pull  a  pound, 
and  stopped,  and  when  be  tried  to  get  her  to 
go  she  commenced  to  kick  the  sorrel  horse, 
and  that  bis  horse  pulled  the  load  clear  Into 
Saticoy.  That  when  he  would  lilt  her  she 
would  kick  over  the  singletree.  That  he 
was  on  his  way  to  Oakland,  and  expected  to 
return  In  six  or  seren  weeks  with  Mr.  Han- 
son, a  manufacturer  of  face  lotions,  with 
whom  he  had  corresponded,  and  that  he 
wanted  to  see  his  two  little  ones,  and  to  ar- 
range to  send  his  oldest  child  to  his  father, 
In  New  York.  That  the  horse  he  got  from 
Mr.  Willis  was  worth  925  more  than  the 
mare,  and  that  he  bad  not  received  that 
money  back.  That  Mr.  HIckey  never  made 
any  statement  to  him  as  to  the  value  of  the 
mare,  other  than  955.  That  there  was  no 
secrecy  In  his  movements  at  Saticoy.  That 
he  told  Mr.  Willis  the  mare  did  not  belong 
to  him,  but,  under  the  claim  that  be  had  a 
right  to  buy  the  mare  at  $55,  he  traded  her, 
without  any  Intention  of  defrauding  any- 
TMdy,  and  Intending  when  he  got  to  Oakland 
to  send  Mr.  HIckey  the  money.  Upon  crosa- 
examlnatloD.  defendant  said  he  told  Mr. 
HIckfisy  that  be  was  going  up  north,  wherever 
he  could  sell  paper;  that  he  hitended  to  go  to 
Oakland,  but  did  not  say  so;  that  he  heard 
Mr.  Hlck^'a  statement  that  he  was  to  have 
the  mare  from  three  to  six  days,  until  he  de- 
manded her,  but  that  was  not  true;  that  he 
'.vanted  the  horse  for  six  or  seven  weeks; 
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that  HIckey  said,  *'I  may  want  to  make  a 
demand  vn  you,"  and  that  he  replied,  "Yon 
can  have 'her  at  any  time  If  she  does  not 
suit  me."  Mr.  Hanson,  called  by  defendant, 
testified  to  a  conversation  with  Mr.  HIckey 
at  Nlles  in  which  the  latter  denied  that  be 
said  the  price  of  the  mare  was  955,  and 
said  It  was  970,  and  that  witness  offered  to 
settle  at  that  price,  and  that  be  was  author- 
ized to  do  so.  Mr.  HIckey  was  called  by  the 
defendant  In  rebuttal,  and  testlfled  that  he 
did  not  hear  everything  that  was  said  unless 
people  speak  pretty  loud,  but  be  made  It  a 
point  to  know  -what  was  said. 

Itefendanf 8  motion  for  a  new  trial  was 
based  upon  the  grounds:  (1)  That  the  evidence 
was  not  Bufflclent  to  Justify  the  verdict;  ^) 
that  the  court  erred  In  Ito  Instructions  to  the 
jury;  and  9)  that  the  verdict  Is  against  law. 
The  evidence  is  brought  up  by  bill  of  enep- 
tions. 

The  act  of  the  defendant  upcm  which  the 
Information  Is  based  was  the  tradiiv  of  the 
mare  to  Mr.  WUlIs,  and  the  stotuto  under 
which  It  was  ^med  Is  section  fi07  of  the  Pen- 
al Gode^  which  relates  to  embeBslonent  by  a 
bailee.  Defendant  cslls  our  attaitkm  to  sec- 
tbra  611  of  the  same  code,  which  provides  as 
follows:  "Upon  any  Indictment  for  embesde- 
ment.  It  Is  a  sufflclmt  defense  that  the  prop- 
erty was  approinlated  ofi&aij  and  avowedly, 
and  luider  a  claim  of  title  preferred  In  good 
fiUth,  even  though  such  claim  Is  untenable. 
But  this  provision  does  not  Q^cnBe  the  un- 
lawful retention  of  the  pn^ierty  of  another 
to  offset  or  pay  demands  held  against  him." 
This  section  ivos  embodied  In  an  In8tructl<Hi 
requested  by  the  d^endant^  and  given  to  the 
Jury,  and  presented  the  ultimate  fact  to  be 
determined.  It  would  be  suflBdent  here  to 
say  that  the  evidence  was  materially  c<»ifllct- 
tBg,  and  that  in  such  case  the  verdict  of  the 
Jury  should  not  be  disturbed.  In  view,  how- 
ever, of  the  very  earnest  contention  of  coun- 
sel for  defendant,  we  will  briefly  call  atten- 
tion to  some  of  the  facts  which  -we  think 
fully  Justified  the  conclusion  embodied  in 
the  verdict  It  may  be  conceded  that  the 
mare  was  for  sale,  and  that  Hr.  HIckey  stat- 
ed a  price  that  he  would  accept  ftnr  her; 
but  there  was  no  agreement  to  sell  her,  ncr 
any  color  of  authority  given  to  the  defendant 
to  dispose  of  her  while  out  upon  his  trlp^ 
Defendant  was  a  stranger  to  Mr.  HIckey, 
and  there  was  no  Intimation  that  he  would 
sell  oth^Tvlse  than  upon  payment  in  cash. 
There  was  notblng  sold  from  which  the  de- 
fendant coidd  possibly  Infer  that  he  might 
dispose  of  her  and  pay  at  some  future  time. 
It  would  seem  well-nigh  Impossible  that  he 
could  'In  good  faith"  sig^wse  or  believe  that 
he  had  a  right  to  dispose  of  her  as  he  did. 
But  there  are  other  facts  wblch  strengthen 
the  conclusion  reached  by  the  Jury.  He  was 
asked  1^  Mr.  HIckey  where  be  was  going, 
and  said  he  had  Just  returned  from  ttae  south- 
am  part  of  Los  Angeles  coun^  and  Orange 
coun^,  and  was  going  back  over  the  same 
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ground.  This  li  denied  l)y  defendant,  who 
testified  that  be  said  be  waa  going  nortb; 
tliHt  he  intended  to  go  to  Oakland,  but  did 
not  6ay  so,  and  expected  to  be  gone  alz  or 
seven  weeka.  Stress  Is  laid  npon  the  as- 
samptlon  tbat  Hickey  let  defendant  bare  the 
mare  for  the  purpose  of  making  a  sale  to  blm. 
But  the  evidence  shorn  otherwise.  Mr.  Hfe- 
key  testified  that  before  defendant  obtained 
her  he  had  sold  her  to  a  brick  miison,  who 
undertook  to  drive  her;  that  she  reared  and 
fell  over  and  broke  the  shafts,  and  he  took  her 
back;  and  defendant  testified  that  Ut.  HIc* 
key  said  he  would  let  him  have  the  horse, 
"to  take  down  some  of  Its  fire."  But  he 
would  not  be  likely  to  let  her  for  a  trip  to 
Oakland  and  return  for  that  purpose,  or  any 
other,  for  the  compensation  of  having  her 
fed.  Only  one  other  fact  need  be  noticed. 
Defendant  did  not  Inform  Mr.  Hickey  of  the 
disposition  of  the  mare,  ai  be  might  have 
done  by  letter  from  Ratlcoy,  as  a  man  acting 
in  good  faith  would  have  done,  nor  remit  to 
him  the  alleged  price  of  the  mare.  "We  can-' 
not  say,  as  a  matter  of  law,  that  the  jiuy 
was  not  justified  In  finding  the  Intent  as  al- 
leged from  the  acta  of  the  defendant,  and  the 
circumstances  under  which  they  were  com- 
mitted." People  T.  Johnson,  131  Gal.  614,  68 
Pac.  842. 

As  to  the  Instmctions,  It  Is  contended  that 
the  jury  were  not  Instructed  that  to  con- 
stitute the  crime,  they  must  find  that  the 
defendant  "feloniously"  Intended  to  appropri- 
ate the  mare.  It  la  not  neceaaary  to  con- 
sider whethw  the  omission  of  that  word  In 
the  Instrncdo&B  reqneated  by  the  prosecution 
conatitnted  an  error,  alnce  the  jury  were  in- 
strncted  at  defendanra  reqneat  "that  If,  from 
the  evidence,  yon  have  a  reasonable  doubt 
as  to  the  intention  of  the  defendant  being 
felonious  and  frandulent,  that  doubt  sbonld 
be  aolved  In  favor  of  tiie  defendant" 

It  la  alao  contended  that  the  reading  of 
sectltm  506  oi  the  Penal  Code  aa  an  Inatme- 
tl<ni  conatltnted  prejudicial  error.  That  sec- 
tion. It  is  true,  relates  to  trustees  and  others 
Intrusted  with  property  for  the  use  of  other 
I>eraona;  but  we  see  no13ilng  In  It  that  could 
mislead  the  Jury,  who  were  fully  and  ae- 
cnrately  Inatmcted  aa  to  embeaslement  by  a 
bailee. 

Bo,  d^endant  excepted  to  an  Inatmctlon 
substantially  in  the  laniniage  of  section  1572 
of  the  ClvU  Code,  defining  •Yraud."  That 
section.  It  la  tme.  defines  "frand**  within  the 
meaning  of  the  chapta  of  the  Code  relating 
to  contracta,  and  had  no  qwdal  application  to 
the  ease,  but  Old  not  prejudice  the  defend- 
ant; and  following  tbat  hutmctlon,  which 
waa  given  at  the  request  ot  the  proaecutlon, 
the  jury  were  Inatmcted,  at  defendant's  re- 
quest that  "the  test  of  the  lav  to  be  applied 
to  the  drcumstaneea  of  this  case  for  the 
puxpoae  of  determining  the  guilt  or  innocence 
of  the  defendant  is,  did  he  Intend  to  per- 
manently deprive  the  owner  of  bla  property?" 

Three  Instruetlona  requested  by  defendant 


were  refused.  We  see  no  error  In  refusing 

tbem.  as  every  matter  contained  In  the  first 
two  bad  been  given,  and  the  last  was  prop- 
erly refused.  That  request  was  based  upon 
section  612  of  the  Penal  Code.  There  was 
no  evidence  that  the  defendant  restored  the 
property  before  an  Information  waa  laid  be- 
fore the  committing  magistrate,  nor  any  evi- 
dence as  to  the  date  at  which  such  Informa- 
tion was  laid. 

Finding  no  error  to  the  prejudice  bf  de- 
fendant I  advise  that  the  judgment  and  or- 
der ai^aled  tnaa  be  affirmed. 

We  concur:  COOPBR,  O.;  GRAT.  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  sr 
der  appealed  from  are  affirmed. 

OANALB  et  al.  v.  OOPELLO.   (Sac  953.)> 

(Supreme  Court  of  California.    July  8,  1902.J 

LAKDU>RD  AND  TENANT— ASS  ION  MBNT  OP 
LBASB— DELIVBRT— ACCBPT- 
ANOB-BVIDBNCB. 

1.  The  IsBue  was  whether  an  assi^meot  of  a 
lease  recorded  after  the  lessor's  death  liad  been 
delivered  to  defendant.  It  had  never  been  ia 
the  possession  of  defendant,  and  the  notary 
who  took  the  acknowledRment  testified  tbat  he 
was  in&ti-ucted  to  hold  the  assignment  until 
the  assignor's  death,  and  then  record  It;  tbat 

f trior  to  the  assignor's  death  he  had  been  hold- 
Dg  it  for  him.  Held,  that  a  finding  tbat  there 
had  been  no  delivery  waa  warranted. 

2.  The  deceased  husband  of  defendant  bad 
executed  to  her  an  assIicDment  of  a  lease,  and 
the  assignment  was  held  by  a  third  person,  and 
recorded  after  the  assignor's  death.  Defend- 
ant for  a  time  continued  to  occupy  the  prem- 
ises, and  paid  rent  at  the  rate  reserved  in  the 
lease.  Tma  she  sublet  the  premises,  and  subse- 
quently again  occupied  them.  She  had  redted 
in  a  contract  made  by  her  that  she  held  a  lease 
of  the  premises  for  a  term  such  as  tbat  re- 
maining under  the  lease.  Defendant  testified 
that  she  never  received  any  asslgnowilL  HM, 
that  a  finding  that  the  asrignment  waa  not  ac- 
cepted by  defendant  was  warranted. 

3.  An  assignment  of  a  lease  by  a  deceased  to 
his  widow  bad  never  been  delivered  or  accept- 
ed, but  she  continued  to  occupy  the  preo^see 
and  pay  the  rent  reserved  in  the  lease,  thongh 
she  never  .told  the  lessors  that  she  was  holding 
under  the  lease.  Htli,  that  the  payment  n 
rent  did  not  estop  her  from  claimiiig  that  aha 
did  not  hold  under  the  assignment. 

4.  Civ.  Code,  I  1589.  enacts  that  a  volnntanr 
acceptance  of  the  benefit  of  a  transactitm  to 
equivalent  to  a  consent  to  all  obligations  aris- 
ing from  It.  Held,  that  where  a  widow,  after 
the  death  of  her  husband,  continued  to  oeev- 
py  premises  leased  to  him,  an  as^gnment  of 
the  lease  to  her  by  her  husband  never  having 
been  delivered  or  accepted,  she  was  not  Ilabis 
for  the  rent  for  the  term  under  section  lS8Bi 
the  statute  only  applying  to  those  who  an  pat^ 
ties  to  a  transaction. 

Gommissloners*  decision.  Department  !• 
Appeal  from  superior  court  San  Joaqute 
county;  Edward  I.  Jones,  Judge. 

Action  by  Celestina  M.  Canale  and  others 
against  Bendetta  Copella  From  a  judgment 
for  defendant  plalutiffla  aiipeaL  AfBrmed. 

Lonttlt  ft  Middlecoff,  for  appeUiBtik  Vkai, 
Orr  ft  Nutter,  tor  reapondrat, 

■BsbMring  denie«  Angnat  »,  IML 
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CHIPMAX,  C.  Action  (or  reut  The  cause 
was  tried  before  a  jury,  and  defendant  bad 
the  verdict  The  appeal  Is  from  the  Judg- 
ment, and  from  the  order  denying  motion  for 
a  new  trial. 

Defentlairt,  Beudetta  Copello,  Is  the  sur- 
Tivlng  widow  of  Glos  Copello,  deceased.  In 
his  lifetime,  and  on  March  1,  1894,  a  lease 
of  certain  premlaes  situated  In  the  city  of 
Stockt(Hi  was  juade  to  him  for  the  term  of 
five  years,  at  the  rental  of  ?G5,  payable  month- 
ly, and  he  occupied  the  property  with  de- 
fendant and  tlieir  family  nntll  June  17, 
when  he  died.  The  day  before  he  died  he 
exeaited  an  assignment  of  the  lease  to  his 
wife,  lu  writing,  duly  acknowledged  before  a 
notary,  who  retained  possession  of  the  as- 
Bignnieiit  and  caused  It  to  be  recorded  June 
22, 18»4.  After  h»  husband's  death,  defend- 
ant cotttlnaed  to  reside  on  the  premises,  ex- 
cept for  a  few  montl>s,  as  will  hereafter  a£H 
pear.  untU  April  3,  1897,  at  which  time  she 
removed  therefrom.  She  paid  a  monthly  rent- 
al of  ¥05  during  her  occupancy.  Plaintiffs 
claim  that  the  assignment  of  the  lease  was 
delivered  to  defendant,  and  that  she,  having 
accepted  tt,  Is  bound  to  pay  the  rent  reserved 
to  the  end  of  the  term.  Defendant  denied 
that  the  assignment  was  delivered  to  or  ac- 
cepted by  her,  or  that  she  occupied  the  prem- 
ises under  tlie  assignment.  The  principal 
question  was  whether  the  assignment  was  de- 
livered. The  testimony  on  this  point  comes 
from  the  notary  public  who  drew  the  docu- 
ment and  took  Copello's  acknowledgment. 
He  testified  that  he  was  told  on  Jime  16th 
that  Copello  wanted  to  see  him.  He  went 
to  the  leased  premises  and  found  Copello 
quite  sick  and  In  bed.  He  drew  the  assign- 
ment, saw  Copello  sign  it,  took  his  acknowl- 
edgment, and  retained  possession  of  It  during 
Gopello's  Ufe.  and  recorded  It  after  his  death. 
Witness  was  asked  the  question:  "What  did 
Copello  say  to  you  In  reference  to  this  pa- 
pa, and  what  you  should  do  with  it?  A.  As 
I  remember,  I  was  to  hold  It  until  bis  death, 
and  record  It  after  his  death.  I  was  hold- 
ing it  for  him  or  his  order  for  the  benefit 
of  his  wife,  to  whom  It  was  made,  and  I  was 
to  record  It  after  his  death."  The  original 
docmnent  was  not  produced,  and  It  did  not 
appear  that  Mrs.  Copello  ever  had  it  in  pos- 
sesion. It  was  In  evidence  that  In  Novem- 
ber, 1896,  Mrs.  Copello  entered  into  a  written 
agreement  with  John  Nassano  and  Filippe 
Arata  whereby  she  agreed  to  sell  to  them  the 
famlture  In  the  house,  and  In  the  agreement 
It  was  recited  that  she  held  a  lease  of  the 
hotel  property  from  Mrs.  Podesta  for  an  un- 
expired term  of  two  years  and  four  months 
from  November  1,  1896,  and  by  the  agree- 
ment she  sublet  the  premises  to  Nassano  and 
Arata  at  $G5  per  month  during  said  remain- 
ing term.  They  went  Into  possession  and  re- 
mained In  possession  until  March,  1897.  pay- 
ing rent  to  Mrs.  Copello,  who  tlien  resumed 
possession.  She  paid  the  rent  to  May  1,  1897, 
but  left  the  premlsep  April  3,  1807.   Mrs.  Co- 


pello testified  that  she  could  neither  read  nor 
write  English;  that  she  did  not  receive  any 
assignment  of  any  lease  after  her  husband's 
death;  that  she  continued  to  live  with  her 
family  on  the  leased  premises  after  her  hus- 
band's death,  paying  $65  per  month  rental. 
It  was  said  in  the  leading  case  of  Biu:y  T. 
Young,  98  Cal.  446,  33  Pac.  33S,  35  Am.  St 
Bep.  186:  "There  are  well-considered  cases 
holding  that,  even  though  the  grantor  deliv- 
ers the  deed  to  the  depository,  reserving  the 
right  to  recall  It  yet  if  he  dies  without  re- 
calling It,  and  the  deed  Is  then  ddivered,  that 
such  delivery  Is  complete  and  entire,  and  car- 
ries title.  We  are  not  disposed  to  indorse 
that  doctrine,  and  think  the  principle  recog- 
nized in  this  case  goes  far  enough  for  all  prop- 
er purposes.  The  essential  requisite  to  the 
validity  of  a  deed  transferred  imder  circum- 
stances as  indicated  in  this  case  Is  that  when 
it  Is  placed  In  the  hands  of  the  third  party 
it  has  passed  beyond  the  control  of  the  gran- 
tor for  all  time.  That  question  is  determin- 
ed by  the  grantor's  intention  In  the  matter, 
and  his  intention  In  making  the  delivery  Is  a 
question  of  fact,  to  he  solved  by  the  light  of 
all  the  circumstances  surrounding  the  trans- 
action." See,  also,  Kenney  v.  Parks,  125  OaL 
146,  57  Pac.  772.  The  jury  found  from  the 
facts  before  them  that  there  had  been  no  de- 
livery, and  that  defendant  did  not  accept  the 
lease,  and  was  not  bound  by  It,  and  we  can- 
not say  that  the  evidence  was  wholly  insuffl- 
clent  to  Justify  such  conclusion.  Payment  of 
rental  by  defendant  at  the  agreed  price,  and 
her  recital  In  the  agreement  with  Nassano 
and  Arata,  tended  to  show  that  she  knew  of 
the  assignment  to  her;  hut  these  Circumstan- 
ces throw  but  little  light  on  her  husband's 
intention  when  he  made  the  assignment  of 
which  she  had  no  knowledge  at  the  time,  and 
not  until  after  his  death.  From  the  testi- 
mony of  the  notary,  the  jury  might  well  have 
Inferred  that  Copello  did  not  part  with  all 
control  and  dominion  over  the  lease,  but  that 
if  he  had  recovered  from  his  illness  he  would 
have  had  the  right  to  recall  the  assignment 
The  notary  testified  that  be  "was  holding  it 
[the  assignment]  for  him  or  his  order,"  and 
this  Is  wholly  Inconsistent  with  the  Idea  that 
he  Intended  to  place  the  lease  entirely  beyond 
his  controL  That  defendant  paid  rental  did 
not  create  an  estoppel  against  her.  She  at  no 
time  told  the  plaintlfTs  that  she  was  holding 
under  the  lease,  nor  did  she  mislead  them  in 
any  way  to  their  injury.  She  paid  rent  while 
occupying  the  premises,  which  was  her  duty 
irrespective  of  the  lease. 

It  is  claimed  that  there  was  a  voluntary  ac- 
ceptance of  the  benefit  of  the  lease,  and  that 
.  under  the  provisions  of  section  1589,  Civ. 
Code,  she  thereby  consented  to  all  the  obliga- 
tions arising  from  the  lease,  citing  Gribble  v. 
Brewing  Co.,  100  Cat.  67,  34  Pac.  627.  Bot 
that  section  applies  only  where  the  person  sc- 
enting the  beneSt  of  the  transaction  Is  a 
party  to  It  Stone  t.  Owens.  105  Cal.  292.  38 
Pac.  726.  Besldn,  defendant  did  not  accept 
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any  benefit  from  tbe  leau.  tor  It  was  not  as- 
signed to  her,  and  she  was  not  holding  un- 
der ft  She  paid  rental  during  the  entire  pe- 
riod of  her  occupancy,  and  on  quitting  pos- 
session the  erldeuce  Is  that  she  surrendered 
the  keys  and  gare  notice  to  plaintiffs,  paying 
to  May  Is^  although  she  quit  the  premises 
AprU  3d. 

We  cannot  discover  prejudicial  error  In  any 
of  the  rulings  of  the  court  In  excluding  or  ad- 
mitting evidence.  Inasmuch  as  the  asEdgn- 
ment  was  never  delivered,  the  points  raised 
by  these  rulings  are  of  less  Importance. 

Plaintiff  submitted  14  Instructions,  and  ask- 
ed that  they  be  given  to  the  Jury.  The  court 
prepared  a  series  of  Instructions,  and  gave 
them  to  the  Jury.  In  the  charge  some  part  of 
plaintiff's  Instructions  were  included,  some 
were  modlfled,  and  some  not  given.  We  have 
examined  the  Instructions  as  given,  and  find 
that  they  covered  every  Issue  In  the  case  very 
fully,  and.  we  think,  correctly  stated  the  law. 
Where  the  court  failed  to  give  an  Instruction 
asked,  the  action  of  the  court  was  without  er- 
ror. The  points  presented  do  not  seem  to 
call  for  specific  or  extended  discussion. 

The  Judgment  and  order  should  be  affirmed. 

We  concur:   HATNES.  C;  COOPEB,  C. 

PER  CUBIAH.  For  the  re&sona  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


<137  Cal.  60) 

TULLY  et  al.  v.  TUI-LT  et  al.  (S.  F.  2,025.) 
(Supreme  Cburt  of  California,    July  22,  1002.) 

DIVORCB  —  GONVBTANCS  OP  REALTY  —  AD- 
VERSE POaSESSION-CONTIRHATION  DBBD8 
—E8T0FFBL-FRAUD— LIMITATIONS. 

1.  A  conveyance  by  a  husband  to  children  by 
a  former  wife  after  the  commencenient  of  a 
divorce  proceeding  against  him  was  not  entire* 
ly  void,  tiioDgh  vcridable  as  to  the  rights  of  the 
wife. 

2.  The  fact  that  the  grantor  remained  In  poe- 
nession  for  more  than  eight  years,  up  to  the 
time  of  bis  death,  and  used  the  land  and  paid 
taxes  thereon,  did  not  devest  his  grantees  of 
their  title. 

3.  Where  the  owner  of  realty  executed  con- 
veyances to  his  children,  and  remained  io  pos- 
seasioD  until  bis  death,  the  childreu,  by  accept- 
ing confinnation  deeds,  were  not  estopped  frotS 
daimtng  title  tinder  the  former  conveyances. 

4.  An  action  to  set  aside,  as  fraudulent,  con- 
veyancee  of  realty,  where  more  than  three 
years  had  elapsed  after  all  the  transactions 
had  taken  place  aod  were  known  to  plaintiffs, 
Is  barred  by  limitations. 

Department  1.  Appeal  from  superior  court 
of  Santa  Clara  couni^;  W.  O.  Lorigan,  Judge. 

Action  by  Sarah  O.  Tiilly  and  others  against 
Mary  B.  Tully  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

H.  V.  Morehouse  and  F.  J.  Hambly  (D.  W. 
Herrlngton  and  D.  W.  Burchard,  of  counsel), 
for  appellants.  Nicholas  Bowden,  Archer  & 
Archer,  and  S.  F.  Lieb,  fitr  respondents. 


1 1.  8e«  Estoppel,  vol.  19,  Cent  Dl|.  {  69. 


VAN  DYKE.  J.  The  court  below  sustahi- 
ed  a  demurrer  to  the  third  amended  com- 
plaint Upon  the  plaintiffs  dedlnlng  to  fur- 
ther amend,  Judgment  was  entered  In  tarcr 
of  the  defendants.  From  this  Judgment  the 
appeal  Is  taken,  accompanied  by  a  bin  of 
exceptions.  The  grounds  of  the  demurrer 
were  (1)  that  tiie  facts  stated  in  the  complaint 
do  not  state  a  cause  of  action;  (2)  that  tiie 
actfon  is  barred  by  the  statute  of  llmibitionB. 

From  the  complaint  It  appears  that  the 
plaintiff  Sarah  O.  TuHy  married  John  Tolly, 
deceased,  Febmary  29,  1884;  said  Tully  at 
the  time  was  a  widower,  and  the  defendants, 
exc^  Maurice  Hl^na,  are  his  children  by 
the  form«  wife,  who  died  In  1881;  that  the 
plaintiff  Sarah  Q.  Tully,  owing  to  the  dissi- 
pated and  licentious  habits  of  said  John  Tnlly, 
deceased,  Instituted  a  suit  of  divorce  July  20, 
1S8S;  that  thereafter,  August  1, 1885.  the  said 
John  Tully  conve^-ed  his  property,  consisting 
of  several  separate  tracts  of  land,  and  also 
some  personal  property,  to  his  children  by  the 
former  wife,  the  defendants  herein.  There- 
upon the  plaintiff  In  said  action  for  divorce 
amended  hec  complaint  by  making  the  gran- 
tees in  said  conveyances  {defendants  herein) 
parties  to  said  acticm.  The  findings  and  de- 
cree In  that  action  for  divorce  are  appended 
to  the  complaint  herein,  and  made  a  part 
thereof.-  In  said  findings  it  is  recited  'that 
said  cmiveyances  were  without  any  valuable 
consideration  from  said  grantees  to  said  gran- 
tor, and  were  made  by  the  said  defendant 
John  Tully  because  of  the  instituticai  of  this 
action,  and  for  the  purpose  of  defrauding  the 
plaintiff  out  of  any  intmst  which  she  might 
a'sscrt  or  ae^  to  estaUlah  aa  to  said  property 
by  or  throuiA  this  action,  or  any  bsi^t  she 
might  derive  In  this  action  from  the  owners 
ship  and  poaseasion  of  said  property  by  aald 
defendant."  And  as  conclusions  of  law  the 
court  finds  that  the  plaintiff  ther^  waa  en* 
titied  to  a  di8s<dntlon  of  the  bonds  ot  matri> 
mony,  and  to  the  custody  ot  an  Infant  chOd 
which  appears  to  have  been  bom  after  the 
institution  of  the  suit,  and  tiiat  the  was  en- 
titled to  permanent  alimony  for  the  support 
of  herself  and  the  said  minor  child  In  the 
sum  of  |50  per  month  until  the  further  wdcr 
of  the  court;  '*that  the  conveyances  of  the 
defendant  John  Tully  to  the  other  defend- 
ants herein  are  fraudulent.  Inoperative,  and 
void  aa  to  any  Interest  or  claim  ot  the  idabi- 
tiff  therein  or  thereto  as  his  said  wife."  And 
in  the  decree  entered  upon  t.'  e  findings  it  Is 
adjudged  that  John  Tully  pay  to  the  plaintiff 
therein,  Sarah  G.  Tully,  the  sum  of  fSO  pv 
month  for  the  suiiport  and  maintenance  of 
herself  and  said  Infant,  "and  the  payment 
■  thereof,  and  of  any  other  sum.  which  may  be 
hereafter  awarded  Instead  thereof,  ia  hereby 
secured  and  charged  and  dedared  a  lien  upon 
that  certain  tract  of  land  mentioned  In  the 
complaint,  and  described  as  follows:  Three 
hundred  and  seventy  acres  ot  land  bounded 
north  and  east  by  the  county  road,  south  by 
lands  ot  Weother,  Tuena.  and  Blordan,  on  tb* 
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west  by  the  Coyote  creek."  And  It  Is  further 
adjudged  "that  the  conveyance  by  said  John 
Tnlly  of  his  private  prop^ty  to  his  codefoid- 
ontB,  his  children  by  a  former  marriage,  was 
and  Is  InoperatlTe  and  void  as  to  any  intor^ 
est  or  claim  of  plaintiff  therein  or  thereto  aa 
hla  said  wife."  The  decree  In  the  divorce 
suit  was  entered  May  14,  1886,  and  a  lltfle 
over  one  month  thereafter,  to  wit,  Jmie  19, 
ISSC,  the  parties  thereto  remarried  and  lived 
together  until  said  John  Tnlly  died,  Novem- 
ber 2(1,  1804.  The  plataitlfTa  herein,  other 
than  Sarah  G.  Tully,  are  the  minor  children 
of  said  Sarah  G.  Tally  and  John  TuUy,  de- 
ceased. It  Is  averred  In  the  complaint  here- 
in that  prior  to  his  (said  John  Tally's)  death 
he,  wishing  to  protect  the  plahitlff  Sarah  G. 
Tnlly,  on  the  20tb  of  September,  18&4,  In  part 
fulfillment  of  bis  marriage  contract  with  her, 
executed  and  delivered  to  her  a  grant,  bap- 
galn,  and  sale  deed  for  one  undivided  third 
Interest  In  and  to  said  lands  and  premises, 
which  deed  Is  appended  to,  and  made  a  part  of, 
the  complaint  herein.  It  is  further  averred 
that  thereafter,  on  the  12th  day  of  October, 
1894,  said  John  Tally  duly  made,  executed, 
and  delivered  to  the  defendants  herein,  other 
than  Maurice  Hlgglns  (being  his  said  chll- 
dren  by  hia  former  vrife),  a  deed,  purporting 
to  be  In  conirideratloo  of  lore  and  affection, 
and  for  the  better  maintenance,  Bupport,  and 
protection  of  said  grantees,  in  which  he  pur- 
ported to  grant  and  confirm  mito  the  said 
grantees  the  lands  and  premises  described  In 
the  former  deed  by  said  John  Tally  to  said 
chOdren.  the  defendants  herein,  wtdch  deed 
of  conflrmatloD  Is  anwnded  to  tbe  complaint, 
and  made  a  part  hereof.  It  Is  further  aver< 
red  that  said  deed  of  cmfbToatlon  was  nude 
mbseqnoit  to  and  subject  to  the  rl^ts  and 
equities  of  the  plaintiff  groiring  out  of  the 
contract  of  the  second  marriage  between  the 
said  Barafa  6.  Tolly  and  John  Tally,  and  mb- 
Ject  to  her  equity  to  have  said  one-third  In- 
tmst  in  uld  land  conveyed  to  her  free  from 
flie  pretended  claim  of  said  tefoidants.  It  I> 
further  set  torth  In  the  complaint  that  prior 
to  the  commencemoit  of  this  action,  to  wit, 
on  the  6th  day  of  December,  1896,  plaintiff 
Sarah  G.  Tnlly  commoiced  an  action  at  law 
In  the  auperlor  court  of  said  county  of  Santa 
Clara,  state  of  California,  against  the  above- 
named  defendants,  save  said  Maurice  Hlg- 
glns, In  the  nature  of  ejectment,  to  recover 
from  Bald  defendants  her  undivided  one-third 
in  and  to  the  said  lands  and  premises;  that 
mmrnoDS  was  Uiereupon  Issued,  and  said  de- 
fendants duly  and  reguktriy  an>eared  In  said 
action,  and  filed  their  answers  therein,  claim- 
ll^C  to  be  the  owners  of  said  lands  and  prem- 
ises, and  denying  ownemhlp  to  and  In  said 
lands  and  premises,  or  any  part  tbereot,  up- 
on the  part  of  the  plaintiff,  said  Sarah  G. 
Tolly;  that  said  action  came  on  regularly  for 
trial  in  said  superior  court,  and  said  court 
held  and  decided  that  the  plaintiffs  therein 
could  not  prove  the  invalidity  of  the  deeds  to 
nald  defendants  from  said  John  Tully,  or  that 


said  defendauts  held  the  said  lands  In  trust 
for  said  plaintiff;  that  said  defendants,  upon 
the  trial  of  said  action,  offered,  and  they 
were  admitted.  In  evidence,  deeds  to  them 
from  said  John  Tully,  made  as  aforesaid,  and 
thereafter,  m  the  6tb  day  of  July,  1897.  the- 
court  filed  its  findings  and  entered  judgment 
in  said  action  against  said  plaintiff  therein, 
Sarah  G.  Tully,  and  In  favor  of  the  defend- 
ants herein,  save  said  Maurice  Hlgglns.  It  1» 
further  averred  that  the  defendants  are 
threatening  to  dispossess  the  plalnfiff  from 
said  lands  and  premises  under  said  judgment. 
It  Is  also  av^red  that  said  John  Tal^  re- 
mained In  possession  and  control  of  the  land 
set  forth  In  the  deeds  of  conveyance  to  the 
defendants  up  to  the  time  of  his  death,  claim- 
ing the  same  as  his  own;  that  he  cultivated 
and  controlled  said  lands,  and  paid  the  taxes 
thereon.  It  Is  further  averred  that  the  con- 
veyances from  said  JAhn  Tolly  to  his  salcl 
children,  the  defendants  her^n,  were  procur- 
ed by  false  representations,  and  the  exercise 
of  undue  Influence  and  control,  and  without 
any  consldoatlon.  Wfaerefbre  It  is  prayed 
that  It  be  adjudged  and  decreed  that  the  de- 
fendants have  ever  since  the  1st  day  ot  Au- 
gust. 1885,  held  said  lands  and  premises  In 
trust,  and  that  the  plaintiff  Sarah  G.  Tully 
be  decreed  and  adjudged  to  be  the  owner  of 
an  nndlTlded  <Hie-tbIrd  of  said  lands  and 
premises,  and  that  the  chlldrm  of  said  plain- 
tiff Sarah  O.  Tiilly  and  John  Tnlly,  the  ofb.ee 
plaintiffs  herdn.  be  decreed  and  adjudged  to 
be  the  owners  of  an  undivided  four-tenths  of 
the  remaining  two-thirds  of  said  lands  snd 
premises,  and  that  It  be  decreed  said  defend- 
ants make,  execute,  and  dellva.  In  due  fcnm, 
deeds,— -to  plaintiff  Sarah  G.  Tally  one  undi- 
vided third,  and  to  the  other  plaintiffs  (ouf- 
toiths  of  the  remalnli^  two-thfrdiL 

1.  The  deed  of  conveyance  by  John  Tally  to 
his  children  by  his  ftrst  wife  was  not  entirely- 
void,  but  only  voidable  so  far  as  It  affected  the 
rights  of  then  existing  creators;  and  the 
plaintiff  Sarah  G.  Tnlly.  b^ng  entitled  to  ali- 
mony and  support  may  be  considered  as  a 
creditor.  And  the  finings  and  decree  In  the 
divorce  suit  as  will  be  seen,  go  to  this  extent 
only.  In  Hurray  v.  Murray,  115  C^.  278,  4T 
Pac.  37,  37  X.  B.  A.  (126,  56  Am.  St.  Rep.  97, 
ibe  defaidont  Owen  Hurray  deserted  his 
wife,  and,  In  order  to  defeat  bra*  action  for- 
malntenance,  conveyed  by  deed  all  his  prop- 
erty to  his  brothw  James  Murray.  In  that 
case  a  receiver  was  appointed  and  put  in 
possession  of  all  the  property  so  conveyed, 
and  the  court  below  Ijy  Its  judgment  set 
aside  the  transfers,  and  declared  the  same  to 
he  fraudulent  and  void.  On  appeal  It  was 
held  by  this  court  that  the  wife,  though  not 
In  a  strict  sense  a  creditor  of  the  husband, 
yet  as  concerned  her  right  to  maintenance, 
was  so  far  within  tiie  protection  of  the  stat- 
ute of  frauds  that  It  avoids  transfers  made 
with  design  to  defeat  such  right  but  added: 
"The  court  should  not  have  dlstorbed  the 
transfers  to  James  Murray  any  further  than 
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the  exigencies  of  the  decree  In  favor  of  the  ' 
plaintiff  j-equired.  Any  property  not  needed  i 
for  securing  the  maintenance  allowed  to  her,  I 
and  which  can  he  restored  to  the  person  from  \ 
whom  the  receiver  took  It,  as  provided  in  the  ! 
Judgment,  is  that  much  which,  as  between 
defendants,  belongs  to  James  Murray.  Tbe 
court  should  have  declared  precisely  what 
part  of  the  property  was  to  continue  In  the 
hands  of  a  receiver,  or  otherwise  subjected 
to  tbe  satisfaction  of  the  judgment,  and  the 
remainder,  if  any,  _  should  have  been  wholly 
exempted  from  the  effect  of  the  judgment'* 
The  court  below  In  the  case  at  hat  held  "that 
the  conveyance  by  said  John  TuUy  of  his 
private  property  to  his  co-defendants,  his 
children  by  a  former  marriage,  was  and  is 
Inoperative  and  void  as  to  any  interest  or 
claim  of  plaintiff  therein  or  thereto  as  his 
said  wife,"  and  adjudged  that  the  amount 
awarded  for  alimony  or  maintenance  be  se- 
cured and  become  a  charge  and  lien  upon 
one  tract  of  land  only  (describing  the  same) 
of  the  various  tracts  so  conveyed.  The  con- 
veyance In  the  case  at  bar  was  much  more 
meritorious  than  the  one  In  the  Murray  Case. 
In  fact.  In  tbe  latter  case  there  was  not  only 
want  of  consideration,  but  no  moral  obliga- 
tion existing,  whereas  in  this  case  a  father 
was  providing  for  the  support  of  his  children 
by  a  former  wife,  with  whom  the  property  in 
•luestion  was  accumulated.  In  Emmons  v. 
Barton,  109  Cal.  668.  42  Pac.  303,  it  Is  said 
"that  in  a  case  lllce  this  tbe  Judgment  should 
be  that  the  property  fraudulently  conveyed, 
or  so  much  thereof  as  Is  necessary,  be  ap- 
plied to  the  satisfaction  of  the  debts,  and 
that  the  residue,  if  any,  go  to  tbe  grantee. 
It  is  not  to  go  into  the  assets  of  the  estate 
for  any  purpose  other  than. the  payments  of 
tbe  debts.  The  residue  does  not  go  to  the 
heir,  for  he  stands  la  the  shoes  of  the  fraud- 
ulent grantor." 

The  deed  of  John  TuUy  passed  the  title 
to  his  children,  tbe  defendants,  and  that 
title  has  continued  to  remain  in  tbe  grantees. 
Even  tbe  one  tract  on  which  a  lien  was  de- 
clared to  secure  payment  of  the  alimony  did 
not  devest  them  of  the  legal  title,  but  sim- 
ply rendered  that  tract  subject  to  the  pay- 
ment of  said  alimony.  And  the  fact  that 
Tully  remained  In  possession  of  the  prem- 
ises up  to  the  time  of  his  death,  and  used 
the  same,  and  paid  the  taxes  thereon,  did 
not  have  the  effect  to  devest  his  grantees  of 
the  title  by  him  conveyed.  Emmons  v.  Bar- 
ton, supra.  In  Brown  v.  McKay,  125  Cal. 
291,  57  Pac.  1001,  tbe  father  was  In  posses- 
sion of  lands  inherited  by  him  and  bis  sons 
from  their  mother.  He  used  it,  paid  taxes 
on  it,  leased  It,  and  did  everything  that  an 
owner  of  property  ordinarily  does.  Yet  this 
court  in  that  case  says:  "It  is  incredible 
that  the  father  of  these  two  boys,  before  or 
after  their  arrival  at  the  age  of  majority, 
ever  Intended  to  obtain  title  from  them  by 
adverse  possession.  Hostile  Intent  of  the 
partr  In  possessiou  Is  all-Important  In  socli 


a  case."  Id  Reed  v.  Smith,  125  Cal.  491,  58 
Pac,  139,  it  appears  that  the  father  of  the 
defendant  executed  a  deed  to  her  as  his 
daughter,  and  that  after  the  delivery  of  the 
same  It  was  kept  in  the  usual  manner  among 
papers  belonging  to  both  father  and  daugh- 
ter, which  were  subsequently  placed  together 
in  her  valise;  that  the  father  some  years 
thereafter,  through  opposition  to  his  daugh- 
ter's marriage,  demanded  tbe  deed  back;  and 
that  she  could  not  at  that  time  find  it  In 
addition  to  having  demanded  the  deed  back, 
as  stated,  the  father  remained  In  possession 
of  the  premises,  and  exercised  all  the  acts  of 
an  owner  in  reference  to  tbe  same.  Yet 
this  cuurt  held  that  these  acts  did  not  con- 
stitute an  adverse  holding  prior  to  tbe  time 
when  be  assumed  hostility  to  the  title.  In 
tbe  case  at  bar  there  is  no  evidence  or  pre- 
tense that  Tully  ever  assumed  hostility  to  the 
title  of  tbe  defendants.  On  the  contrary.  It 
appears  that  one  of  his  last  acts  was  the 
execution  of  the  so-called  deed  of  confirma- 
tion. It  is  alleged  that  the  defendants,  gran- 
tees in  said  deed,  possessed  great  influence 
and  exercised  control  over  the  mind  and  acts 
of  said  John  Tully,  and  that  at  the  date  of 
the  said  confirmation  deed  be  was  feeble  In 
body  and  mind  from  physical  disease.  But 
It  appears  that  this  confirmation  deed  was 
executed  only  about  three  weeks  after  the 
deed  to  tbe  plaintiff  Sarah  G.  Tully,  and  he 
was  likely  In  the  same  condition  of  body  and 
mind  at  that  time  as  when  the  confirmation 
deed  was  executed.  And  In  fact  tbe  aver- 
ments of  the  complaint  would  seem  to  show 
that,  and  that  it  required  some  pressure  and. 
Inflnence  on  the  part  of  the  plaintiff  to  oiy- 
tain  the  same;  for  it  Is  alleged  that  It  was 
made  In  pursuance  of  an  agreement  on  the 
part  of  Tully  before  the  remarriage,  and  that 
be  had  during  said  period  of  over  eight  years 
frequently  promised  to  fulfill  said  agree- 
ment, but  had  failed  to  do  so  np  to  within 
atKiut  two  months  of  his  death.  The  defend- 
ants In  receiving  this  latter  deed  are  not  es- 
topped from  claiming  title  under  the  first 
conveyance.  City  and  County  of  San  Fran- 
cisco V.  Lawton,  18  Cal.  476,  79  Am.  Dec. 
187;  Wenzel  v.  Shultz,  100  Cal.  255,  34  Pac. 
696;  Robinson  v.  Thornton,  102  Cal.  684,  34 
Pac.  120;  Blgelow,  Estop.  S  357.  At  the  time 
of  the  alleged  promise  of  John  Tully  to  con- 
vey tbe  one-third  interest  to  plaintiff  Sarah 
G.  Tully,  and  also  at  the  time  of  the  execu- 
tion of  the  deed  to  her,  the  title  to  the 
property,  as  already  shown,  was  vested  in  the 
defendants,  his  children,  subject  only  to  a 
lien  on  one  tract  to  secure  the  payment  of 
her  alimony;  and  when  she  remarried  tbe 
right  to  alimony  ceased,  and  tbe  lien  to  se- 
cure the  same  was  thereby  discharged.  And 
at  this  time  she  had  full  notice  and  knowl- 
edge of  all  the  facts  and  circumstances  con- 
nected with  the  transaction,  as  well  aa  being 
well  acquainted  with  the  habits  and  char- 
acter of  said  John  Tully.  Whatever  he 
might  say  or  do  after  the  conveyance  to  his 
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children,  tbe  defendants,  could  not  aflfect  the 
title  of  said  grantees.  There  clearly  was  no 
express  trust,  iieeause  there  Is  no  pretense 
that  there  was  any  writing  creating  a  trust; 
and,  from  the  facts  and  circumBtances  an 
shown,  there  was  no  constructive  or  Implied 
trust.  They  occupied  the  position  simply  of 
grantees  from  a  father  to  his  children,  and 
had  a  right  to  stand  upon  the  title  conveyed. 

2.  The  action  would  seem  to  be  barred  by 
the  etatnte  of  limitations.  As  already  shown, 
John  Tully  had  neither  legal  nor  equitable 
title  after  his  conveyance  to  his  children,  and 
there  is  no  trust  relation,  so  as  to  save 
the  operation  of  the  statute  of  limitations. 
N'ougues  V.  Newlands,  118  Cal.  102,  50  Pac. 
386:  Broder  v.  Conkiln,  121  Cal.  286,  53 
Pac.  690.  And  if  fraud  were  relied  upon  as 
the  basis  of  the  action,  more  than  three 
years  had  elapsed  after  all  the  transactions 
had  taken  place  and  were  known  to  the  plain- 
tiffs. The  deed  to  Mrs.  Tully  was  Septem- 
ber 20,  1894,  and  the  complaint  on  which 
the  Jndgment  was  rendered,  ae  well  as  the 
second  amended  complaint,  was  filed  Decem- 
ber, 1808.  Code  Civ.  Proc.  §  338;  Anderson 
V.  Mayers,  RO  Cal.  52.^;  Meeks  v.  Railroad 
Co.,  61  Cal.  149;  Pelserv.  Griffin,  125  Cal.  9, 
57  Pac.  690. 

The  demurr^  to  the  complaint  was  prop- 
erly snfltalned.   The  Judgment  Is  affirmed. 

We  concnr:  HARRISON,  J.;  GA- 
ROUTTE,  J. 


(29  Colo.  6«) 

McDonald  et  al.  V.  PEOPLE,  to  Use  of 

FRANCIS  et  al. 

(Supreme  Court  of  Colorado.   May  5, 1902.) 

ACTION  ON  GUARDIAN'S  BOND  —  COMPLAINT 
—  fiUFPlCIBNCY  —  AFFIRMATIVE  DBFKNSB  — 
RECORD  OF  FORMER  TRIAL-REHEARING. 

1.  In  an  action  on  a  guardian's  bond,  one  of 
the  conditions  of  -which  was  to  "faithfully  dis- 
charge tbe  ofBce  and  trust  of  such  guardian  ac- 
cording to  law,"  a  complaint  alleging  that  the 
guardian  had  converted  moneys  to  her  own 
use  belonging  to  her  wards;  that  ber  estate 
had  been  finall.r  settled;  and  that  the  coo- 
servator  appointed  to  take  charge  of  the  same 
after  she  was  adjudged  insane  had  failed  to 
pay  to  the  present  guardian  a  part  of  tbe  sum 
which  she  had  wrongfully  used,— was  sufB- 
oient,  although  it  did  not  aver  that  an  ac- 
counting had  been  made  by  the  guardian,  and 
an  ordpr  of  court  rendered  which  had  not  been 
complied  with. 

2.  In  an  action  on  a  guardian's  bond  for  the 
conversion  of  funds  belonging  to  the  minors,  a 
plea  that  the  guardian  had  paid  out  moneys  for 
necessaries  for  the  minors,  and  was  entitled 
to  compensation  out  of  the  trust  funds,  was  not 
an  altirmative  defense,  bnt  merely  a  denial  of 
the  charge  of  conversion;  and  defendant's  mo- 
tion for  judgment  on  the  pleadings  was  proper- 
ly denied. 

3.  Where  a  ruling  denying  defendant's  motion 
for  Judgment  on  the  pleadings  was  correct, 
though  based  upon  an  erroneous  assamptlou  that 
the  di'feuxes  were  afflrmative,  defendant  cannot 
romplnin  of  this  error,  for  which  he  was  re- 
sponsible. 


1.  Sea  Guardian  and  Ward,  voL  Jfi,  Ceot  Dig. 


4.  An  alleged  error  appearing  In  the  record  of 
th^  proceedings  in  a  former  trial  of  the  same 
case  cannot  be  conudered,  as  it  is  no  pai>t  of 
the  record,  made  at  the  tnal  below,  now  before 

the  court. 

5.  Orouuds  for  reversal  not  pointed*  out  on 
the  original  hearing  wiil  not  be  considered  on 
rehearing. 

Steele,  J.,  disaenting. 

Error  to  Pneblo  county  court 

Action  on  a  guardUtn's  bond  by  tbe  peo- 
ple, for  the  use  of  Bessie  Francis  and  anoth- 
er, ^aliut  W.  H.  McDonald  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.  Affirmed. 

Action  by  defendant  in  error  as  plaintiff, 
for  the  use  of  his  wards,  against  plaintiffs 
in  error  as  defendants,  sureties  on  the  bond 
of  the  former  guardian  of  the  minor  wards. 
From  a  Jndgment  against  them,  tbe  sureties 
bring  the  case  here  for  review  on  error. 

M.  J.  Galligan,  for  plaintiffs  in  error.  L. 
A.  Cram  and  Arrlngton  &  McAlluey,  for  de- 
fendant in  error, 

PER  CURIAM.  In  the  original  opinion 
filed,  we  affirmed  tbe  Judgment  of  the  trial 
court.  A  rehearing  was  granted.  Upon  a 
reconsideration  of  the  case,  we  are  satisfled 
the  Judgment  was  connect.  We  shall  not, 
however,  discuss  all  of  the  questions  raised 
by  defendants,  and  determined  in  the  former 
opinion,  for  the  reason  that,  except  as  to 
those  now  determined,  they  are  obviously 
without  merit. 

Counsel  for  defendants  contends  tbe  com* 
plaint  1b  insufficient  because  It  does  not  al- 
lege an  accounting  by  the  former  guardian 
previous  to  the  bringing  of  this  action.  Or- 
dinarily, It  Is  true  that,  before  an  action  can 
be  maintained  against  the  sureties  on  a 
guardian's  bond,  it  must  be  alleged  that  an 
accounting  has  been  made  by  the  guardian, 
and  an  order  of  court  rendered  in  relation  to 
the  trust  fund,  which  has  not  been  com- 
plied with  by  tbe  guardian.  This  rule  ob- 
tains for  the  reason  that  the  sureties  on  a 
bond  of  this  character  are  not  liable  to  the 
beneficiaries  until  a  breach  of  Its  conditions. 
Where,  however,  as  In  the  case  at  bar,  facts 
are  averred  from  which  It  appears  there 
has  been  a  t>reach  of  the  condiUons  of  the 
bond,  on  the  part  of  a  guardian,  of  a  char- 
acter which  makes  It  necessary  to  resort  to 
the  bond  in  order  to  protect  the  Interests  of 
tbe  wards,  the  rule  is  satisfled.  Gebbard  y. 
Smith.  1  Colo.  App.  342,  29  Pac.  303.  In 
the  complaint  it  Is  alleged  that  subsequent 
to  the  appointment  of  tbe  former  guardian 
she  was  adjudged  insane,  and  a  conservator 
appointed  to  take  charge  of  her  estate;  that 
prior  to  this  action  she  bad  received  and 
converted  to  her  own  use  moneys  belonging  to 
the  minors;  that  shortly  after  the  appoint- 
ment of  the  present  guardian  he  demanded 
of  the  consonator  the  possession  of  any 
funds  or  personal  property,  belonging  to  the 
minors,  that  had  been  received  by  the  former 
guardian,  which  request  had  not  been  corn- 


Digitized  by  Google 


704 


60  PACIFIC 


REPORTER. 


<Ctfla 


plied  with;  tbat  ber  estate  has  been  finally 
settled,  and  the  conserrator  has  paid  ,the 
present  guardian  only  a  part  of  the  moneys 
alleged  to  hare  been  wrongfully  converted 
by  the  former  goardlan,  which  Is  all  that  has 
ever  been  paid  on  tliis  account.  One  of  the 
conditions  of  the  bond  Is  that  the  guardian 
"shall  faithfully  discharge  the  office  and 
trust  of  such  guardian  according  to  law." 
The  conversion  of  moneys  to  her  own  use 
bdonglng  to  her  wards  was  certainly  a  fall, 
lire  to  dlscbai^  the  trust  which  she  under- 
took according  to  law.  It  being  further  char- 
ged that  her  estate  has  been  finally  settled, 
and  that  the  conscrrator  of  her  estate  had 
failed  to  pay  the  present  guardian  a  part 
of  the  sum  which  she  had  wrongfully  used, 
and  there  Is  nothing  further  tp  be  had  from 
the  estate  the  only  recourse  Is  to  call  upon 
the  sureties  to  answer  for  the  default  of 
their  principal.  For  answer,  the  defendants 
denied  the  auctions  of  the  complaint 
They  also  pleaded  several  special  defenses, 
to  which  plaintiff  interposed  demurr^ 
which  were  sustained.  Plaintiff  also  moved 
to  strike  a  portion  of  the  defense  pleaded  In 
paragraph  6  of  the  answer,  which  was  sus- 
tained. This  paragraph  as  it  then  stood, 
and  also  paragraph  8,  which  was  not  attack- 
ed, denied  that  the  former  guardian  had 
wrongfully  converted.  In  whole  or  In  part, 
the  money  sued  for.  and  further  pleaded  that 
she  had  expended  this  money  for  the  support 
and  maintenance  of  her  wards,  who  were 
her  children;  which  sum,  together  with  the 
<K>mpen8atlon  to  which  she  would  be  entitled 
as  guardian,  amounted  to  $2,000,  for  which 
the  defendants  asked  a  credit  to  offset  any 
and  all  claims  which  the  mhiors  might  have 
against  them  as  sureties  on  their  former 
guardian's  bond.  No  further  plea  was  filed 
to  this  answer,  and  defendants  moved  for 
Judgmrait  on  the  pleadings  for  the  reason,  as 
they  claim,  that  under  the  uncontroverted 
facts  In  their  answer  they  were  entitled  to 
Jtidgment  This  motion  was  overruled. 
Plaintiff  then  offered  evidence  In  support  of 
the  averments  of  the  complaint.  Defendants 
offered  none. 

The  only  further  question  we  shall  constd- 
«r  on  the  merits,  as  originally  presented,  Is 
the  one  which  relates  to  the  alleged  error  of 
the  trial  court  In  denying  the  motion  for  a 
Judgment  on  the  pleadings.  It  Is  said.  In 
the  argument  for  defendants,  that  the  de- 
murrers to  the  several  defenses  were  sus- 
tained upon  the  theory  that  no  credit  for 
necessaries  furnished  the  minors  could  he 
allowed  without  a  previous  order  of  the  court 
having  jurisdiction  of  the  guardianship  mat- 
ter to  that  effect-  For  this  reason,  it  Is  ur- 
ged, the  court  virtually  denied  the  defendants 
the  right  to  introduce  evidence  to  prove  that 
necessaries  had  been  furnished  the  minors, 
by  their  former  guardian,  out  of  the  funds 
belonging  to  them  In  her  hands.  So  far  as 
the  record  Is  concerned,  It  Is  not  disclosed 
upon  what  theory  the  trial  court  denied  the 


motion  for  judgment  If  this  ruling  was  cor- 
rect then  It  Is  Immaterial  what  reason  the 
court  may  have  given,  or  had  In  mind,  for 
reaching  the  conclusion  annoonced,  unless 
by  the  record  It  afllrmatively  appears  that  on 
account  of  an  incorrect  reason,  the  party 
against  whom  the  ruling  was  made  was 
thereby  prejudiced.  The  action  was  for  a 
conversI(Ma  of  funds  belonging  to  the  minors. 
In  their  dlfCerent  defenses,  which  were  al- 
lowed to  stand,  this  conversion  was  denied 
by  the  defendants.  In  two  of  them,  tbey 
pleaded  that  die  former  guardian  had  exj^d- 
ed  money  for  the  benefit  of  her  wards. 
These  pleas  added  nothing  to  the  denials.  If 
she  had  lawfully  expraded  the  moneys  claim- 
ed, or  was  legally  entitled  to  retain  the  trnst 
funds,  then  then  was  no  wrongful  amver- 
sion.  The  statement  that  the  torma  goard- 
lan had  paid  out  moneys  for  necessaries  for 
the  minora,  or  was  entitled  to  compenaatltm. 
out  of  the  trust  funds,  did  not  constitute,  as 
couns^  assume,  an  affirmative  defense.  If 
this  were  true,  and,  as  pleaded,  evldoice  majf- 
portlnr  this  plea  was  admlsdble.  It  merely 
denied  the  charge  of  conversion.  In  Mott  ▼. 
Baxter  (Colo.  App.)  68  Pac.  220^  it  was  said, 
auottaig  from  BIIssl  Code  PL  CUl  Ed.)  | 
333:.  "A  statement  of  facts,  by  way  of  defense, 
which  are  merely  Inconsistent  with  those 
stated  by  the  plaintiff,  is  In  effect  a  doilaL 
It  Is  not  new  matter;  It  admits  nothing; 
it  simply  contradicts.*'  So  that  the  trial 
court  was  clearly  right  In  denying  the  mo- 
tion for  judgment,  because  the  defenses  upon 
which  It  was  based  were  nothing  man  than 
a  denial  of  the  averments  of  the  complaint 

WhethOT  or  not,  as  urged  by  counsel  for 
defendants,  th^  were  entitied  to  prove  that 
the  whole  or  any  part  of  the  money  sued 
for  had  been  expended  \iv  the  farmer  gnard- 
lan  In  the  purchase  of  necessaries  for  the 
minors,  Is  not  presented  for  determination. 
They  offered  no  tefltlmony  to  prove  this  char- 
.  acter  of  defense.  If  they  had,  and  the  trial 
court  had  refused  to  receive  It,  the  question 
then  would  have  been  presented  for  our  de- 
termination. Conceding,  however,  that  the 
court  treated  the  defenses  as  affirmative  upon 
which  counsel  for  the  sureties  relied  In  sap- 
port  of  the  motion  for  judgment  on  the  plead- 
ings, they  cannot  complain.  The  court  com- 
mitted tills  error  because  of  the  erroneous 
views  of  counsel  In  assuming  that  the  de- 
fenses were  affirmative  when  tbey  were  not 
The  nUIng,  however,  was  correct,  though 
based  upon  a  reason  which  was  not  sound; 
but  counsel  cannot  complain  of  an  error  in 
this  respect  for  which  he  Is  responsible; 
otherwise,  he  would  be  permitted  to  take  adp 
vantage  of  his  own  mistake. 

In  support  of  the  petiticm  for  rehearing 
there  has  been  filed  what  purports  to  be  the 
record  and  bill  of  exceptions  exhibiting  the 
proceedings  in  a  former  trial  of  this  case, 
from  which.  It  Is  claimed.  It  appears  the 
trial  court,  at  that  time,  nded  that  proof  of 
expenditures  for  necessaries  could  not  be 
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made  UDleas  an  ordar  of  tbe  county  court,  al- 
lowlns  the  trnet  fnnd  to  be  dlsbuned  for 
this  purpose,  had  prerlouflly  been  secured  by 
the  guardian.  We  cannot  consider  this  rec- 
ord. It  Is  no  part  of  the  one  made  at  tbe 
trial  below,  which  we  are  now  reviewing. 

It  is  also  now  claimed  that  the  Interest  al- 
lowed was  excessive  in  that  It  was  computed 
for  a  period  greater  than  prayed  for  In  tbe 
complaint  It  is  also  said  a  mistake  was 
made,  to  the  detriment  of  the  defendants,  In 
the  amount  paid  by  the  conservator,  for 
which  they  were  entitled  to  credit  No  such 
points  were  made  orlghially,  and  we  have 
frequently  decided  that  on  rehearing  no  mat- 
ters will  be  considered  to  which  our  atten- 
tion -was  not  directed  in  the  first  instance. 
Orman  r.  Ryan,  25  Colo.  383,  56  Fac.  168. 

The  Judgment  of  the  county  court  will 
stand  affirmed  as  originally  directed.  The 
former  opinion  ot  Mr.  Justice  SXEBLB,  af- 
firming the  judgment,  Is  wltlidrawn.  Affirm- 
«d. 

STEELS,  J.  (dissenting).  The  case  should 
be  reversed.  Paragraphs  of  the  anawn  al- 
lele that  the  guardian  bad  expended  the 
money  of  the  wards.  In  good  faith,  for  their 
care,  support,  education,  and-  maintenance; 
and  the  demurrer  thereto^  alleging  "that  It 
does  not  state  facts  sufficient  to  constitute  a 
defense,"  should  have  been  ovaruled,  not 
sustained.  Another  paragraph  contained  the 
allegation  of  expenditure  of  the  money  of  tbe 
minors  In  good  faith  and  for  their  ben^t, 
but  because  It  also  contained  a  denial  of 
conversion,  it  was  not  attacked.  To  the  lat- 
ter paragraph  no  replication  was  filed,  for  the 
,  reason,  as  I  now  believe,  that  the  court  had 
held  tliat  such  expenditures  did  not  cw- 
•tltnte  a  sufficient  defense  to  the  action. 
When  the  court  denied  the  motion  for  judg- 
ment upon  the  pleadings,  he  again  held  that 
the  defense  interposed  was  not  sufficient  In 
law.  There  having  been  two  rulings  by  the 
court  upon  the  sufficiency  of  these  defenses,  I 
am  of  opinion  that  the  defendants  were  not 
required  to  ofller  proof  of  tbe  expenditures  by 
the  guardian.  I  am  also  of  opinion  that 
the  sureties  are  bound  the  Judgment  men- 
tioned in  the  complaint,  and  that  upon  proof 
that  a  valid  Judgment  has  been  rendered 
against  the  former  guardian  for  money  of 
the  wards  received  an4  not  accounted  for, 
the  court  should  enter  judgment  against  the 
sureties  for  the  amount  due  therecm. 
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TBOTKR— REPtBVIN    FROM  OPPICEIU-INCON. 
8ISTENT  RBUBDIBS-^UDaiUDNT  IN  RB- ■ 
PLEVIN— SATISPACnoN-nAPPBAL. 

1.  One  who  gives  a  sheriCE  a  bond  of  in- 
demnity on  his  Jevjin?  on  property  is  jointly 
liable  with  him  for  any  wrongful  seizure. 

2.  Where  one  reoovraa  judgment  in  replevin 
agaloBt  nn  ofBcer  levyiag  on  personalty,  the 

GDP.— 


judgment  against  tbe  officer  la  no  bar  to  an  ac- 
tion in  trover  against  the  obligcvs  in.  a  bond  Of 
indemnity  given  the  officer. 

3.  A  judgment  in  replevin  against  a  sheriff 
in  an  action  to  recover  personalty  levied  on  by 
him  is  (inclusive  figfiiust  the  obligors  in  a 
bond  of  inrlemnity  to  the  sheriff. 

4.  A  sherifE  having  levied  on  personalty,  judg- 
ment in  replevin  waa  recovered  against  him, 
and  he  tendered  a  return  of  the  goods,  which 
was  refused,  and  plaintiff  sued  the  obligors  in 
a  bond  of  indemnity  given  the  sheriff  in  trover. 
Held,  that  the  tender  did  not  satisfy  the  judg- 
ment in  replevin,  ao  as  to  bar  the  action  in  tro- 
ver. 

H.  Where  one  recovers  a  jndgment  in  replevin 
against  a  sheriff  levying  on  personalty,  a  suit 
in  trover  ageinat  the  obligors  in  a  bond  of  in- 
demnity to  the  sheriff  is  not  an  inconsistent 
remedy. 

0.  In  trover  agaiast  the  obligors  in  a  bond  of 
Indemnity  given  a  aherifl  on  a  levy  of  execu- 
tion, testimony  of  witnesses  In  a  former  re- 
plevin suit  against  the  officer  to  recover  the 
property  is  admissible. 

7.  Where  the  record  shows  that  the  testi- 
mony of  witnesses  aa  eratained  in  the  bill  of 
exceptions  in  another  cause  was  read  on  the 
trial,  it  will  he  pr^umed  on  appeal  that  It  was 
correctly  read,  and  that  the  bul  of  exceptions 
was  properly  authenticated. 

8.  Where,  in  trover^  plaintiff  baa  jadgment 
for  the  value  at  the  time  of  taking,  he  is  enti- 
tled to  legal  Interest  from  such  date  to  the  trial. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Julia  F.  GorsUne  agalnat  Harry 
A.  Woodwortb.  From  a  jadgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

H.  E.  r^uthe,  for  appdlant  TeDer  de  Dor- 
eey,  for  appellee. 

STESLE,  J.  It  appears  fnun  the  record 
that  H.  C.  Woodwortb  and  H.  A.  Woodworth 
on  the  20th  of  November,  18&4.  held  a  Judg- 
ment against  Iiewls  G.  Rockwell  for  the  sum 
of  fl>2aS,  and  that  upon  the  15th  of  Novem- 
ber, 1891,  th^  caused  an  execution  to  be 
issued,  and  directed  the  sheriff  to  levy  upon 
the  law  library  and  bookcases  of  said  Rock- 
well; that  the  sheriff  refused  to  make  tbe 
levy,  and  that  the  Woodworths  gave  a  bond 
to  the  sheriff  to  indemidfy  him,  and  Hut  sub- 
sequently the  sheriff  did  levy  upon  the  books 
and  bookcases;  that  prior  to  this  time  Rock- 
well had  executed  a  chattel  mortgage  upon 
the  same  property  to  secure  a  note  given  to 
Julia  F.  Gorsllne,  and  that,  after  the  iH-op- 
erty  was  levied  upon  by  the  staerUf,  Julia  F. 
Gorsllne  began  her  suit  In  replevin  In  the 
district  court  of  Arapahoe  county  against  the 
sheriff;  that  the  sheriff  executed  the  statu- 
tory bond  for  the  retention  of  the  property, 
with  the  Woodworths  as  sureties,  and  short- 
ly afterwards  sold  the  goods  at  execution 
sale,  the  purchasers  bring  the  Woodworths; 
that  In  tbe  replevin  suit  Judgment  was  ren- 
dered In  favor  of  the  plaintiff  for  the  pos- 
session of  the  books  and  bookcases,  and 
their  value  was  found  to  be  $1,776.  From 
this  judgment  the  sheriff  appealed  to  the' 
court  of  appeals,  and  In  1888  tbe  judgment 
was  affirmed.  Inumedlately  after  the  affirm- 
ance of  the  Judgment,  the  aheriff  made  a 
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tender  of  the  goods  In  question  to  the  plain- 
tiff, but  she,  tfaTDQgh  ber  attorney,  refused 
to  accept  them.  In  the  following  September, 
Butt  was  brought  by  Julia  F.  Gorallne 
agaiust  Henry  C.  Woodwortta  and  Harry  A. 
Wondworth,  in  trow,  to  recover  the  value 
of  the  goods,  ailing  that  they  had  con- 
verted them  to  their  own  use.  In  the  an- 
swer filed  by  the  defendants,  they  alleged, 
anionfc  othn  things,  that  the  goods  In  ques- 
tion bad  been  bought  at  the  execution  sale 
by  them  f6r  the  express  purpose  of  having 
it  within  their  power  to  return  the  goods  to 
the  plaintiff  in  aise  Judgment  should  be  giv- 
en In  her  favor,  that  since  the  sale  they  had 
kept  them  in  the  same  condition,  and  that 
prior  to  the  commencement  of  that  suit  they 
had  made  a  tendn*  thereof  to  the  plaintiff, 
and  that  she  had  n-fused  to  accept  the  same. 
Demurrer  was  Interposed  to  this  answer, 
and  the  demurrer  was  sustained;  the  court 
stating,  in  answer  to  the  application  of  coun- 
sel for  defendants  for  his  reasons  for  sus- 
taining the  demurrer  to  the  answer  and 
amendment  thereto,  that  the  answo:  and 
amended  answer  could  not  be  sustained  as  a 
bar  to  the  plaintiff's  action,  because  the 
court  could  not  hold  that  the  plaintiff  was, 
under  the  law,  compelled  to  receive  back 
propei>ty,  goods,  and  chattels  that  had  been 
the  subject-matter  of  litigation  In  the  re- 
plevin suit  mentioned  in  the  complaint,  in 
said  answer,  and  amendm«it  thereto.  It 
was  also  alleged  in  the  answer  that  they 
(the  said  defendants)  "conducted  the  defense 
of  the  said  William  K.  Bnrchlnell  In  the 
said  replevin  suit  until  the  conclusion  there- 
of In  the  district  court,  as  well  as  In  the 
court  of  appeals,  and  appeared  in  said  cause 
for  said  Burcblnell  by  their  attorney,  em^ 
ployed  and  paid  by  them,  and  that  they  con- 
ducted all  the  litigation  and  proceedings  in 
said  cause,  appearing  In  person  and  by  at- 
torney therein,  at  every  stage  of  the  cause, 
with  the  consent  and  request  of  said  Bnrch- 
inell,  and  that  said  Burchluell  was  only  a 
nominal  party  of  record  in  said  cause,  and 
these  defendants  were  the  only  real  and  in- 
terested parties  In  the  defense  of  said 
cause."  B^ore  the  trial,  the  death  of  the 
defendant  Henry  C.  Woodworth  being  sug- 
gested, the  cause  as  to  said  Henry  C.  Wood- 
worth  was  dismissed  at  the  costs  of  the 
plaintiff.  Upon  the  trial  the  testimony  of 
I^wls  C.  Rockwell  and  of  John  Q.  Charles, 
given  in  the  replevin  suit,  was  read;  It  ap- 
pearing that  the  said  witnesses  were  de- 
ceased. The  court  gave  the  following  in- 
struction to  the  jury:  "Your  verdict  should 
be  for  the  plaintiff.  In  whatever  sum  you 
find  the  value  of  these  goods  and  chattels  to 
have  been  on  the  2d  day  of  December,  1894; 
and  in  estimating  the  damages  plaintiff  Is 
^  entitled  to  recover,  based  upon  that  value  so 
found  by  you,  you  may  add  thereto  a  sum 
equivalent  to  Interest  at  eight  per  cent  per 
anniun  from  the  2d  day  of  December,  ISHH. 
as  damages,  aud  may  make  up  your  verdict 


based  upon  ttie  two  Items."  The  defendant 
appealed  to  this  court 

The  questions  for  us  to  detennlne  are 
whether  the  rulings  of  the  court  upon  the  de- 
murrers, ou  the  admlsslw  of  the  testimony  of 
Lewis  C.  Rockwell  and  J.  Q.  Oharies,  and  In 
orermling  the  exceptloa  to  the  forcing  In- 
struction were  correct  It  Is  contended  by  the 
appellant  that  the  court  erred  in  sustaining 
the  demurrer  to  the  answers,  because  the  snSt 
betwu«i  Qorsline  and  the  sheriff  for  the  re- 
covery of  the  peraonal  property  mentioned  Is 
a  bar  to  any  subsequent  proceedii^  or  subse- 
quent suit  fOT  the  value  of  the  same  gooda. 
It  Is  asserted  by  the  an>ellee  tlmt  the  replev- 
in suit  Is  no  bar  to  any  subsequent  suit 
against  the  defendant,  because  the  defendant 
was  not  a  party  to  the  replevin  suit,  bjjt  mere- 
ly a  privy,  and  that  Hie  said  defendant  be- 
ing a  co-trespasser  with  the  sheriff,  must  re- 
spond In  damages  In  any  suit  that  the  plain- 
tiff might  bring  for  the  conversion  of  the 
property  mentioned  In  the  comphiint  We  are 
satisfied  that  the  Judgmmt  In  the  replevin 
suit  determines,  as  against  all  parties  and 
privies,  the  right  to  the  possession  of  the 
property,  and  that  as  the  defendant  In  this 
suit  was  a  privy  to  the  replevin  suit  be  Is 
bound  by  It.'  The  appellant  insists  that 
when  the  plaintiff  brought  her  suit  In  re- 
plevin for  the  recovery  of  the  goods,  and 
procured  a  judgment  for  the  possession  of 
the  goods,  or  for  the  value  thereof  in  case 
a  delivery  could  not  be  had,  she  elected  to 
obtain  a  return  of  the  goods,  and  when  tbey 
were  offered  to  her  that  she  should  haVe  ac- 
cepted them,  and,  having  failed  and  refused 
to  accept  them,  she  should  not  be  permitted 
to  maintain  her  action;  that  the  tender  of 
the  goods  was.  In  effect  a  satisfaction  of 
the  judgment 

tt  Is  undoubtedly  the  rule  that  one  may 
not  maintain  successive  Incwisistent  actions, 
and  many  authorities  are  cited  by  the  ap- 
pellant showing  what  actions  are  held  to  be 
Inconsistent  In  Terry  v.  Mnnger  (N.  T.)  24 
N.  E.  272.  S  L.  B.  A,  216,  18  Am.  St  Rep.  803, 
It  is  held  that  one  cannot  after  bringing 
suit  upon  an  Implied  contract  for  the  sale 
of  goods,  nnlntaln  another  action  against 
other  wrongdoers  for  conversion.  In  Mars- 
ton  V.  Humphrey,  24  Me.  513,  It  Is  held  that 
one  cannot  after  prosecuting  a  claim  for 
damages  for  breach- of  contract  to  judgment 
maintain  an  action  for  the  specific  perfoma- 
ance  of  the  same  contract  In  Daniels  v. 
Smith,  15  111.  App.  S39.  it  Is  held  that  after 
one  has  treated  a  transaction  as  a  valid  sale 
of  goods,  he  cannot  afterrrards  maintain 
trover  for  the  conversion.  In  Parker  v. 
Bank,  11  T«.  Civ.  App.  702,  34  S.  W.  100. 
It  is  held  that  a  mortgagee,  having  Interven- 
ed and  procured  a  judgment  for  the  pro- 
ceeds of  a  sale  of  goods  upon  which  he  held 
a  mortgage,  waived  the  right  to  sue  for  a 
conversion.  In  Karr  v.  Barstow,  24  III.  580. 
it  is  held  that:  "If  the  plaintiff  selected  the 
form  of  action  In  which  he  was  not  entitled 
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to  recoTer  vindictiTe  damages,  be  must  be 
content  with  the  remedy  whlcb  that  form 
of  action  liaa  afforded.  The  pleas  aver  that 
he  recovered  all  the  goods  taken."  Substan- 
tially the  same  ruling  was  made  In  Savage 
V.  French.  13  111.  App.  17;  Hlte  T.  Long,  18 
Am.  Dec.  719;  Parker  v.  Hail,  55  Me.  302. 
In  Baumann  t.  Jefferson  (Com.  PI.)  23  N.  Y. 
Supp.  GS5,  it  is  held  that  one  may  not  sue 
successively  in  conversion  and  replevin;  but 
in  the  case  of  Russell  v.  McCall,  141  N.  Y.  • 
437,  36  N.  U.  49S,  38  Am.  St.  Rep.  807,  Jus- 
tice Peckbanr,  In  a  review  of  the  authorities 
which  bold  that  Inconsistent  actions  cannot 
be  maintained,  says:  "In  all  the  cases  cited 
there  is  an  element  of  inconsistency  involv- 
ed. In  which  the  plaintiff  seeks  to  occupy 
■with  reference  to  the  same  traosactlon  and 
upon  tlie  same  facts  a  position  which  Is  an- 
tagonistic to  the  one  already  taken  by  him. 
He  took  no  position,  proved  no  fact,  asked 
for  no  relief,  in  the  first  case  which  Is  in 
any  way  inconsistent  with  the  position  be 
now  assumes,  unless  It  can  be  said  that  the 
recovery  of  the  personal  judgment  has  ef- 
fected this  great  change."  The  case  of  Man- 
ker  V.  Sine,  47  Neb.  736,  60  N.  W.  840,  is  re- 
lied upon  by  the  appellant  to  support  his 
contention  that  a  tender  of  the  goods  Is  the 
equivalent  of  the  satisfaction  of  the  judg- 
ment An  alt»^atlve  judgment  having  been 
rendered  In  a  replevin  suit  against  the  plain- 
tiff for  the  return  of  the  property  or  its  val- 
ue, the  plaintiff  tendered  the  goods  and  the 
amount  of  damages  and  costs,  and,  upon  the 
tender  betug  refused,  filed  his  motion  in  the 
district  court,  by  which  he  sought  to  have 
the  alternative  judgment  satisfied.  The 
court,  upon  the  hearing  of  the  motion,  found 
"that  the  plaintiff,  after  the  judgment  was 
rendered  upon  the  mandate  from  the  su- 
preme court  In  the  cause,  tendered  to  de- 
fendant the  property  replevied  in  this  cause, 
and  made  a  tender  at  the  place  where  said 
property  was  taken  from  the  defeudant  un- 
der the  writ  of  replevin,  and  that  plaintiff 
offered  to  return  said  property  to  defendant, 
and  that  plaintiff  has  made  a  sufficient  ten- 
der, but  the  court,  helug  of  the  opinion  that 
there  Is  no  authority  In  this  proceeding  to 
cancel  the  alternative  judgment,  refused  to 
cancel  the  alternative  judgment."  The  su- 
preme court  said:  "The  finding  being  In  fa- 
vor of  the  plaintiff  as  to  the  alleged  tender 
of  the  property,  *  •  •  our  investigation 
Is  confined  to  a  single  question  of  practice, 
viz..  whether  the  judgment  defendant  may 
In  such  case  proceed  in  a  summary  manner 
by  motion  for  the  satisfaction  of  a  judg- 
ment against  him,  or  whether  his  remedy  is 
by  bill  in  equity  or  other  appropriate  action. 
The  plaintiff  in  the  case  at  bar  has,  accord- 
ing to  the  finding  of  the  district  court,  satis- 
fled  the  judgment  by  a  return  of  the  prop- 
erty replevied.  True,  it  may  be  inferred 
from  the  record  that  the  defendant,  for  rea- 
sons not  disclosed,  refused  to  receive  the 
property  when  returned  in  obedience  to  the  1 


judgment  In  his  favor;  but  that  fact  cannot, 
In  view  of  the  finding  of  the  district  court, 
be  regarded  as  material.  The  quefition  Is 
not  whether  the  defendant  In  a  replevin  suit 
may,  upon  any  conceivable  state  of  facts,  re- 
fuse to  accept  the  property  in  dispute  when 
tendered  pursuant  to  an  alternative  judg- 
ment In  his  favor,  •  •  •  but  whether, 
upon  the  facts  of  the  case  before  ns,  the  re- 
turn of  the  property  operated  to  discbarge 
the  alternative  judgment."  It  seems  that 
upon  the  trial  of  this  case  judgment  was  ren- 
dered In  favor  of  the  defendant  for  the  val- 
ue of  the  goods  taken  under  the  writ,  and 
upon  appeal  by  the  plaintiff  the  supreme 
court  reversed  the  judgment  because  it  was 
not  in  the  alternative,  and  directed  an  al- 
ternative judgment  to  be  rendered.  Upon 
the  rendition  of  the  Judgment,  plaintiff  made 
a  sufficient  tender  of  the  property.  In  the 
case  we  have  before  us,  the  defendant  re- 
tained  the  property  until  after  the  determi- 
nation of  the  case  in  tbe  court  of  appeals,— 
nearly  four  years;  and,  moreover,  the  suit 
is  not  against  tbe  defendant  in  the  replevin 
suit,  but  against  another  person,— a  joint 
trespasser.  In  an  exhaustive  opinion  by  Jus- 
tice Miller,  reported  in  3  Wall.  1,  18  L.  Bd. 
129,  the  United  States  supreme  court  held 
(1)  that  the  defendant,  by  giving  a  bond  of 
Indemnity  to  tbe  sheriff,  thereby  became  lia- 
ble as  joint  trespasser  with  him  under  the 
attachment;  (2)  that  nothing  short  of  satis- 
faction, or  Its  equivalent,  can  make  a  good  , 
plea  of  former  Judgment  in  trespass,  offered 
as  a  bar  in  an  action  against  another  joint 
trespasser,  who  was  not  a  party  to  the  first 
judgment;  (3)  that  the  judgment  against  tbe 
sheriff  as  a  trespasser  is  conclusive  against 
those  who  furnished  the  bond  Indemnifying 
the  sheriff  In  attachment  proceedings.  Love- 
joy  V.  Murray.  8  WalL  1,  18  L.  Ed.  129.  In 
the  case  cited,  Lovejoy  &  Co.  executed  a 
bond  Indemnifying  the  sheriff,  who  then  pro- 
ceeded to  sell  the  attached  property.  Mur- 
ray then  sued  the  sheriff.  The  suit  against 
the  sheriff  was  defended  by  counsel  paid  by 
Lovejoy  &  Oo.  Murray  recovered  judgment 
against  the  sheriff  for  about  $6,000.  There 
was  paid  thereon  the  sum  of  about  $800. 
Suit  was  then  brought  by  Min-ray  against 
Lovejoy  &  Co.,  and  the  plaintiffs  recovered 
judgment  for  the  amount  recovered  against 
the  sheriff,  less  the  amount  paid.  Many  au- 
thorities are  reviewed  by  Justice  Miller,  and 
the  law  as  announced  by  him  is  undrjubted- 
ly  the  prevailing  rule  in  America.  Applying 
it  to  the  case  at  bar,  the  declslMi  is  author- 
ity for  holding,  as  we  do,  (1)  that  the  Wood- 
worths,  by  giving  a  bond  of  Indemnity  to 
the  sheriff,  became  liable  with  him,  as  joint 
trespassers,  for  the  wrongful  seizure  of  the 
goods  of  Julia  F.  Gorsllne;  (2)  that  the  mere 
Judgment  against  the  sheriff  Is  not  a  bar  to 
the  action  against  the  Woodworths;  (3)  that 
the  judgment  against  the  sheriff  is  conclu- 
sive against  the  Woodworths. 
But  the  appellant,  admitting,  as  he  doee^ 
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the  correctneBB  of  the  opinion  cited,  toslsts 
that.  If  the  Woodworths  were  bound  by  the 
suit  against  the  sheriff,  Mrs.  GorBline  was  also 
bound,  and  that  the  judgment  In  replevin,  fol- 
lowed as  It  was  by  a  tender  of  the  goods, 
settled  the  controversy.  We  cannot  agree 
with  counsel.  The  Woodwortiia  were  not  par- 
ties to  the  replevin  suit.  An  execution  could 
not  have  been  issued  against  their  property. 
By  Toluntarlly  Indemnifying  the  sheriff  and 
defending  the  suit  against  him,  they  did  not 
deprive  the  plaintiff  of  the  right  to  sue  them 
as  trespassers.  She  elected  to  sue  the  sheriff 
upon  his  separate  liability,  and  the  recovery 
of  judgment  against  the  sheriff  Is  no  bar  to 
the  action  against  the  Woodworths;  and  un- 
less the  tender  pleaded  is  equivalent  to  a  sat- 
isfaction of  the  judgment,  or  the  actions 
bronght  by  the  plaintiff  are  inconsistent,  the 
demurrer  was  properly  sustained.  The  re- 
plevin suit  was  begun  In  Decembor,  18^. 
On  March  15,  1808,  the  tender  was  made. 
During  all  of  this  time,  except  a  month  or 
two,  when  tiiey  were  In  the  bands  of  the  sher- 
iff, the  goods  have  beea  in  the  possession  of 
the  defendant  Whatever  the  rule  may  be  In 
cases  where  there  la  only  one  treepasso',  or 
In  cases  where  the  defendant  tenders  the 
goods  In  response  to  a  demand  or  in  compli- 
ance with  the  terms  of  a  judgment,  we  are 
satisfied  that  the  plaintiff  In  a  replevin  suit 
is  not  bound  to  accept  a  t^ider  of  the  gooda 
at  the  termination  of  long  litigation,  in  satis- 
faction of  his  judgment,  in  cases  where  he 
has  the  right  to  bring  other  sulfa  i^alnst  oth- 
er trespassers.  The  case  of  Blann  v.  Crocfaei^ 
on,  20  Ala.  320,  and  cited  by  Mr.  Justice  Mil- 
ler in  the  case  of  Lovejoy  v.  Murray,  above, 
held  that,  when  two  persons  jointly  commit  a 
trespass,  the  injiu^d  party  may  sue  them 
severally,  yet  he  can  have  but  one  aotlBCac- 
tlon,  and,  when  separate  judgments  are  re- 
covered, he  must  elect  on  which  recovery  he 
will  seek  It  A  plea  setting  forth  a  former  re* 
covery  against  a  co-trespasser,  and  a  volun- 
tary payinent  of  the  damages  and  coats  to 
the  clerk  In  open  court  by  the  defendant  to 
that  jadgment,  without  averring  that  the 
plaintiff  accepted  such  payment  In  siulsfac- 
tlon  of  his  recovery,  la  bad  on  dranurrer. 
Upon  this  anthorlty,  tberefrae,  it  would  seem 
tiiat,  until  the  plaintiff  accepts  satisfaction  of 
a  judgment  which  she  has  obtained  against 
the  sheriff  for  the  possession  ol  the  goods,  a 
mere  tender  of  satisfaction  la  no  bar  to  this 
action  In  trover.  If,  then,  the  action  brought 
against  the  sheriff  and  the  action  we  now 
have  before  us  are  not  Inconsistent  the  plain- 
tiff has  the  right  to  determine  for  herself 
which  judgment  she  will  satisfy.  Shddon  v. 
KIbbe,  3  Conn.  214,  8  Am.  Dec  176;  Atwater 
V.  Tupper,  45  Conn.  144,  29  Am.  Bep.  674. 
It  Is  said  In  RuaseU  v.  McCall,  above,  that 
"when,  aubsMiuent  to  the  first  action,  the 
plaintiff  commences  one  against  all  of  the 
wrongdoers,  he  has  not  lost  the  right  to  main- 
tain It  by  reason  of  an  election  to  waive  such 
remedy,  but  has  lost  it  In  their  case  only  for 


the  reason  that  be  has  no  right  to  vex  them 
twice  for  the  same  cause  of  action."  We  are 
of  the  opinion  that  the  action  of  replevin  we 
have  under  consideration  and  the  action  In 
trover  now  before  us  are  not  Inconslatent. 
There  might  be  an  lnc(»islstency  between  the 
actions  of  replevin  and  trover,  but  In  this 
case  there  was  a  tortious  taking.  The  pri- 
mary object  of  the  plaintiff  was  to  obtain  the 
Immediate  possession  of  tiie  goods.  In  this 
she  has  failed  by  reason  of  the  action  of  the 
defendant  In  retaining  the  possession,  as  was 
his  right,  and  In  ordering  the  goods  sold.  She 
alleged  In  her  replevin  suit  aod  establlahed, 
that  she  was  eitltled  to  the  immediate  pos- 
semlon  of  the  goods,  and  that  they  were  un- 
lawfully taken  and  wrongfully  detained.  The 
taking  was  a  converslcn.  Elo  was  the  sale: 
She  alleged  nothli^  In  t^e  action  of  trovor 
antagonlstie  or  contrary  to  her  allegatkm  In 
the  replevin  action,  nor  were  the  two  actions 
based  upon  conflicting  theories.  She  did  not 
seek  vindictive  damages  In  either  iwoceediiv- 
She  did  not  waive  t£e  tort  In  tlie  action  of 
r^Ievin.  In  fiact  her  action  in  replevin  is 
founded  upon  the  tort  In  her  snit  in  trover 
she  founds  her  action  upon  the  same  tort 
and  the  liability  of  the  sheriff  and  Wood- 
worth  being  a  joint  and  sevoal  one,  and  the 
several  actions  brought  soccesslvely  against 
them  not  In  om  opinion,  being  Inconstetoit 
we  think  she  had  the  right  to  maintain  them. 

The  case  wliich  more  nearly  resembles  tills 
than  any  other  we  have  «umlned  is  that  of 
Elliot  V.  Porter,  5  Dana,  288,  80  Am.  Dec 
689.  The  facts  at  tiie  esse  are  that  Fwter, 
having  obtahied  a  verdict  and  jadgmeftt 
against  Elliot  for  fOOa  for  the  conversion  of 
126  barrels  of  salt,  at^ealsd  to  tiie  siqn«me. 
court  ftitd  claimed  that  the  drcnit  court  oned 
to  his  prejudice  in  refnstaig  to  permit  blm  to 
read  a  certifled  coffj  of  the  record  of  an  ac- 
*tlon  of  detinue  in  which  Vactex  bad  previoiii- 
ly  obtained  an  alternative  Judgment  against 
one  Jacob  Luee  tot  the  same  salt,  or  for  Its 
assessed  value,  of  whl^  judgment  ttiore  bad 
been  no  aatisfaction.  "The  judgment  in  det- 
inue," sa^  the  court  "merged  all  right  of 
action  by  the  same  plain  tiff  against  the  same 
defendant  for  tiie  same  cause  <tf  action,  be- 
cause tiie  jndgmoit  was  of  liigfaer  dignl^ 
titan  the  previous  right  to  sue  for  the  salt  or 
for  Ito  value.  •  •  *  But  the  judgment  did 
not  uEtlnguiah  any  canse  of  actltm  wbidi  the 
same  plalntUf  may  have  had  tor  eUber  a  ties- 
pass  upon  or  a  detration  ot  ccmverskm  of  tbo 
same  property  by  another  pmon»  either  at  a 
dlffmnt  time,  or  In  conjunction  with  the  par- 
ty first  sued.  *  *  *  It  Is  a  general  rule 
that  wherever  there  are  several  ccmcurrent 
remedies  for  the  same  cause  of  action,  In 
favor  of  the  same  parson,  against  several  dif- 
ferent persons,  judgment  against  one  will  not 
bar  a  suit  against  another.  Tlure  must  be 
satisfaction.  •  •  •  We  can  peceelve  no 
reason,  and  know  of  no  authority,  for  deddtng 
that  where  several  persons  have  been  guilty, 
either  jointly  or  severally,  of  detaining  the 
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same  thing  from  tbe  same  owner,  a  Judgment 
In  detinue  against  one  of  them,  without  sat- 
isfaction, would  bar  a  lult  against  another  of 
them  either  for  the  detention  or  the  conversion 
of  the  same  thing.  If,  as  we  preanme  should 
not  now  be  controverted,  a  judgment  against 
one  of  several  persons  who  were  severally  and 
jointly  liable  by  contract  or  for  assault  and 
battery,  would  not  extinguish  tbe  same  plain- 
tlfTs  legal  cause  of  action  against  any  <Hie  of 
tbe  others  whom  he  n^bt  In  tbe  first  In- 
stance have  sued,  there  can  be  no  consistent 
reason  for  making  a  Judgment  In  detlnne  a 
bar  to  another  action  of  d^Inae  or  trover 
against  another  defendant  for  the  same  cause 
of  action,  or,  rather,  for  tbe  detention  or  tbe 
conversion  of  the  same  property  from  the 
same  owner.  Wby,  In  such  a  case,  dionld  a 
mere  Judgment  agslnst  one  exonerate  an- 
other? He  cannot  plead  tbat  tbe  plaintiff  baa 
been  satisfied;  nor  that  hla  cause  of  action, 
once  perfect  against  blmaelft  has  been  extln- 
gulahed  by  a  Judgment,  witbont  satisfaction, 
against  another  peraon.  Nor  could  be,  like 
tbe  defendant  In  tbat  Judgment;  object  tbat 
tbe  second  suit  wkb  vexations,  as  ft  waa  tbe 
flrst  and  only  one  against  himself.'* 

Tbe  testimony  of  Bockwdl  and  Obarles, 
deceased,  witnesses,  given  In  tbe  r^levtn  inlt, 
was  proiWly  received-  "The  admlsslbiUty  of 
this  evidence  aeenn  to  turn  ratber  on  the 
rigbt  to  croBS^amlne,  tban  upon  tbe  precise 
nominal  Identity  of  tbe  parties;  •  »  • 
and,  tbongb  the  trial  wa«  not  between  tbe 
parties,  yet  If  the  seoond  trial  la  between 
tboae  who  represent  tbe  parties  to  the  first 
by  privity  In  blood,  tat  law,  or  In  estate,  tbe 
evidence  la  admiaslble."  1  OreenL  Bv.  1 164. 
Tbe  record  i^ws  tbat  tbe  testimony  of  tbeae 
witnesses  as  contained  to  the  bin  of  excep- 
tions In  the  trial  at  the  .replevin  suit  was 
read.  We  most  presume  tbat  it  was  correct- 
ly read,  and  that  the  bni  of  exceptions  was 
ivoperiy  antiienUcated. 

The  instmction  given  by  the  court  waa  cor- 
rect *^e  gensal  role  of  damagea  in  ae- 
thMUi  of  this  kind,  wben  the  plaintiff  r^jcovers 
Judenwnt  for  the  ^lue  at  tbe  time  of  the  tak- 
ing, h  legal  interest  on  such  valuation  ftom 
the  date  of  the  taking  to  the  date  of  trial.** 
Jobnaott  v.  Bailey,  17  Colo.  00,  28  Pac  SI. 

For  tbe  reasons  given,  Ibe  Judgment  is  af- 
firmed. Afllrmed. 


(27  Mont.  136) 

CITY  OF  HELENA,  v.  ROGAN  «t  al 
^■vrane  Court  of  Montana.   July  21,  1902.) 

CITIBS— WATOR    SUPPLY— EMINENT  DOMAIN- 
CONSENT  OP  OWNER. 

1.  Since  the  amenament  of  Pol.  Code  1896, 

}|  4800.  by  Bess.  Laws  1S9T,  p.  203,  to  read  as 
n  such  act  provided,  and  omitting  the  provi- 
sions of  such  section  and  of  the  act  of  March 
7,  18S3.  requiring  a  city,  before  condemnation 
proceedings  to  acquire  title  to  property  for  a 
water  supply,  to  endeavor  to  agree  with  owners 
of  snch  prop«ty  for  the  purchase  thereof,  In 

V  L  Sm  EmlBMit  Domain,  voL  1^  Cent  DIE.  U 


proceeoings  bj  a  cf^  to  condemn  property  tot 
saeh  purpose  It  Is  not  necessary  to  allege  oi 
prove  that  the  dty  had  endeavored  to  obtain 
the  consent  of  the  owmrs  ct  the  pruperly  te 
the  takins  thereof: 

Petition  for  rehearing.  Denied. 
For  former  opinion,  see  68  Pac.  798L 

HILBT7RN,  J.  Tb\»  came  Is  ^efore  us  or. 
motion  of  the  appellant  tor  a  rehearing.  It 
Is  contended  tbat  we  erred  In  what  Is  held 
in  the,ophilon  (26  Mont  — i  68  Pac.  796) 
respeclln?  the  necessity  of  snffldentiy  de- 
scribing tbe  property  to  be  taken.  We  have 
carefully  considered  tbe  able  brief  of  coun- 
sel, but  do  not  see  any  reason  why  we  should 
modify  anything  we  have  said  upon  Ibis  mat- 
ter. 

A  question  was  submitted  In  the  brieih  of 
counsel  which  was  not  (Uacnssed  In  tbe  opin- 
ion, and  we  are  asked  to  paas  upon  It  now. 
It  la  this:  Is  it  necessary  to  allege  and 
prove  that,  before  beginning  anlt  to  condemn 
the  proper^,  appellant  endeavored  to  (drtaln 
the  consent  of  tbe  several  defendants  to  toke 
the  same  for  tbe  Intended  purpose?  Tbe 
laws  of  this  stote  aa  they  are  now,  and 
were  when  the  suit  was  commenced,  do  not 
and  did  not  require  such  an  allegation  to  be 
made.  In  the  abaence  of  any  authority  sup- 
porting any  contention  that  snch  allegation 
or  proof  must  be  made,  and  Ibere  being  no 
snch  requirement  to  our  Code  as  amended 
by  tbe  session  laws,  we  hold  that  It  la  not 
necessary  to  allege  or  i»rove  that  appellant 
negotiated  witii  tbe  defendante  tor  a  ceaslon 
to  it  of  tiie  pn^terty  wUdi  it  seeks  to  Ob- 
tain und»  the  law  of  ontoent  domaht  There 
are  many  authorities  which  bold  that  suck 
an  allegation,  with  proof  If  the  allegation  be 
traveraed  by  answer,  Is  necessaiy  to  be 
made;  but  snch  antiiorlties  seem  an  to  be 
In  states  where  laws  require  such  attempto 
to  obteto  tbe  eonaent  of  tbe  ownera  to  be 
made  prior  to  suit;  we  find  none  whldi  hold 
tiina  to  Ibe  abaence  of  snch  requirement  of 
stetnte;,  Upon  prtodpl^  we  do  not  see  tbat 
auch  allegation  or  proof  need  be  made.  The 
owner  of  the  property  owes  no  duty  to  the 
would-be  taker  thereof.  He  thertfore  can- 
not be  pot  in  the  wrong.  No  tender  la  nec- 
essary. He  cannot  be  taxed  with  costs.  If 
tbe  suit  be  Just,  and  plahiUflr  prevail,  then 
the  law  presumes  tbat  a  iust  and  reasonable 
compensation  will  be  made  to  ea.t3x  owner 
under  the  direction  of  tbe  court  The  case 
ct  Glass  T.  Concentrating  Co.,  22  Uont  161, 
55  Pac.  1M7,  dted  contra.  Is  not  in  point 
as  that  case  ma  decided  under  tbe  law,  Ibai 
In  force,  requiring  a  mtoe  owner,  under  sec- 
tion 1497,  of  tbe  fifth  division  of  tbe  Com- 
plied Stetntes  of  1887,  to  make  an  attoupt 
to  come  to  an  agreement  with  the  owner  of 
certain  land  over  which  he  wished  to  run 
a  diteb,  before  he  could  exarclse  his  right 
to  construct  such  ditch  over  tiie  land,  against 
tbe  will  of  the  owner,  to  the  way  iffovided 
by  law.  In  the  case  befbre  na  there  la  not 
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now,  as  we  have  said,  any  such  condition 
precedent  to  the  brining  of  the  suit  to  con- 
demn. The  Political  Code  of  1895  (section 
4800).  prescribing  the  powers  of  cities,  was 
amended  by  House  Bill  No.  203  (Sess.  Laws 
1897,  p.  203),  entlUed,  "An  act  to  amend  sec- 
tion 4800  of  the  Political  Code  relative  to 
legislative  powers  of  cities  and  to  enable 
cities  and  towns  to  acquire  by  purchase,  con- 
struction or  condemnation  proceedings  water 
plants,  water  supplies,  franchises,  public 
buildings  and  sewers."  The  phrase,  "so  as 
to  read  as  follows,"  was  used  by  the  legis- 
lature In  the  enactment  of  the  bill.  The  act 
of  March  7,  1803,  was  one  of  the  acts  enu- 
merated in  sections  6183  and  5184  of  the 
Political  Code,  continuing  in  force  certain  acts 
or  parts  of  acts.  The  subject-matter  of  the 
powers  of  city  governments  in  respect  of 
acquiring  water,  water  plants,  water  works, 
and  the  like,  conferred  In  the  act  of  1893  and 
section  4800,  are  covered  and  revised  In  the 
act  of  1S97.  Revision  of  statutes  Implies  a 
re-examination  of  them.  A  revision  Is  in- 
tended to  take  the  place  of  the  law  as  pre- 
viously formulated,  and  operates  to  repeal  It. 
Where  a  provision  is  amended  by  an  act 
luing  the  words  "to  read  as  foUowB,"  it  must 
be  the  Intention  of  the  lawmakers  to  make 
the  amendment  a  subBtitute  for  the  old  pro- 
vision, nnd  to  have  it  take  Its  place  exclusive- 
ly. Suth.  St.  Const  (Ed.  1891)  S  154;  Ter- 
ritory V.  Ashby,  2  Mont.,  at  page  94;  Proctor 
V.  Cascade  Co.,  20  Mont.  315,  50  Pac.  1017. 
In  the  statute  of  1897  {Sess.  Laws  1S97,  p. 
203),  there  is  not  anything  requiring  such 
attempt  to  agree  with  the  owner,  and  there- 
fore there  Is  no  such  requirement  The  mo- 
tion  for  rehearing  is  denied. 
Denied. 


BBANTLT,  C.  J.,  and  PIQOTT,  J.,  concur. 


(27  Hont.  103) 

STATE  er  rel.  RIDDETX  et  al..  State 
Board  of  Medical  ExaminerB,  v.  DIS- 
TRICT C0T:BT  of  FIRST  JUDICIAL 
DIST.,  DEPARTMENT  NO.  2,  FOR 
LEWIS  AND  CLARKE  COUNTY. 

(Supreme  Court  of  Moutana.    Jul;  21,  1002.)  ! 

BOABD  OF  UBDICAL  EXAMINERS— DECISION—  | 
APPBAI/~NOTICE— TITLE-CKRTIORARI.  | 

1.  Under  Code  Civ.  Proc.  §  1892,  providinfi 
that  ii  notice  without  the  title  of  the  proceed- 
ing in  which  it  is  made,  or  with  a  dpfective 
title,  18  as  effectual  as  if  duly  entitled,  if  it 
intelliRibly  refer  to  such  proceeding,  a  notice 
of  appeal  from  a  decision  of  the  board  of 
medical  examiners,  suffldent  In  other  respects, 
is  effectual,  though  entitled,  "In  the  Matter  of 
the  Application  of  [the  appellant]  for  a  Cer- 
tificate from  the  Board  of  .Medical  Examiners 
to  Practice  Medicine  aud  Surgery." 

2.  Where,  on  an  appeal  from  a  decision  of 
the  board  of  medical  examiners,  a  siifBcient  no- 
tice of  appeal  was  served  on  the  board,  it  is 
iramatcrial  whether  the  board  was  represent- 
ed at  the  trial  or  not. 

3.  tTnder  Pol.  Code.  S  003.  providing  that 
when  an  application  to  the  board  of  medical 


examiners  for  a  certificate  is  refused,  the  ap- 
plicftnt  may  appeal  to  the  district  court,  and 
that  such  appeal  shall  be  conducted  in  all  re- 
spects as  an  appeal  from  a  deciBion  of  a 
board  of  county  commissioners  disallowiuK  a 
claim,  the  board,  when  aggrieved  by  the  deci- 
sion of  the  district  court,  may  apiieal  or  move 
for  a  new  ti'ial. 

Application  for  certiorari,  on  the  relation 
of  W.  C.  Riddell  and  others,  as  the  board 
of  medical  examiners  of  the  state  of  Montaoa. 
against  the  district  court  of  the  First  Judicial 
district,  department  Xo.  2,  In  and  for  Lewis 
and  Clarke  county.   Writ  denied. 

Jas.  Donovan,  Atty.  Gen.,  for  relators. 

BRANTLT,  C.  J.  Application  for  writ  of 
certiorari.  The  relators  constitute  the  board 
of  medical  examiners  of  the  state  of  Monta- 
na, and  make  the  application  in  their  official 
capacity.  The  affidavit  sets  forth.  In  sub- 
stance, the  following  matters,  upon  which 
they  predicate  their  demand  for  relief:  At 
a  regular  meeting  of  the  board  held  at  the 
city  of  Helena  on  October  2,  3,  and  4,  1900. 
one  Arthur  G.  Allan,  having  previously  ap- 
plied therefor,  and  having  produced  a  diplo- 
ma from  a  school  of  medicine  legally  organiz- 
ed and  in  good  standing,  whose  teachers  wa% 
graduates  of  such  a  school,  was  granted  an 
examination  by  the  said  board  to  test  his  fit- 
ness to  practice  medicine  and  surgery  In  the 
state  of  Montana.  He  was  unable  to  attain 
the  grade  required  to  entitle  him  to  such  cer- 
titlcate,  and  was  so  notified  by  the  secretary 
of  the  board.  Thereu[>on,  and  within  30  days 
from  the  receipt  of  notice  of  the  action  of 
the  board,  he  served  upon  the  secretary  his 
notice  of  appeal  to  the  dlstilct  court  of  Lewis 
and  Clarke  county,  as  follows: 

"In  the  matter  of  the  Application  of  Ar- 
thur G.  Allan  for  a  certificate  from  the  Board 
of  Medical  Examiners  of  Montana  to  Prac- 
tice Medicine  aud  Surgery  In  the  State  of 
Montana.  To  the  Board  of  Medical  Examin- 
ers of  the  State  of  Montana,  and  to  the  Sec- 
retary .Thereof:  You  will  please  take  notice 
that  Arthur  G.  Allan  hereby  appeals  to  the 
district  court  of  the  First  judicial  district 
of  the  state  of  Montana,  In  and  for  the  coun- 
ty of  Lewis  &  Clarke,  from  the  decision  of 
said  board  in  refusing  to  issue  to  him  a  cer- 
tificate to  practice  medicine  and  sin-gery  In 
the  state  of  Montana,  notice  of  which  deci- 
sion was  received  by  him  on  tbe  day  of 

October,  1900,  and  which  notice  Is  in  words 
and  figures  following,  to  wit: 

"  'Helena,  Montana,  Oct.  15th,  1900.  Dear 
Doctor:  I  am  instructed  by  the  board  of 
medical  examiners  of  Montana  to  Inform  you 
that  at  the  examination  held  on  the  2nd,  3rd, 
and  4th  Inst,  you  did  not  reach  tbe  general 
average  required  to  entitle  you  to  a  penna- 
nent  license  to  practice.  Very  truly,  Wm.  C 
Bidden,  Sec'y  Bd.  of  Med,  Ex. 

"  'Arthur  O,  Allan,  Butte,  Montana.' 
"Sanders  &  Sanders, 

"Attorneys  tor  AppolUnt. 
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"State  or  Montana,  County  of  Sliver  3ov— 
ss.:  Artbnr  6.  Allan,  being  flrst  duly  sworn, 
says  that  the  foregoing  contains  a  true  copy 
of  the  notice  of  the  dedelon  of  the  board  of 
medlotl  examiners  of  Montana  In  his  case, 
from  which  he  appeals,  and  further  says  not 
Artbnr  6.  Allan. 

"Subscribed  and  sworn  to  before  me  tbis 
I2th  day  of  Xovember.  A.  D.  1000.  W.  M. 
Hardcaatle,  Notary  Public  In  and  for  tbe 
County  of  Sliver  Bow,  Montana." 

After  service  this  notice  was  filed  wltli  the 
clerk  of  the  district  court  of  Lewis  and  Clarke 
county.  Thereafter,  and  on  April  30,  1901, 
the  matter  was  brought  on  for  trial  hefore 
Honorable  J.  M.  Clements,  judge  of  depart- 
ment 2  of  said  court,  sitting  with  a  Jury.  On 
the  following  day  the  Jury  found  a  verdict 
tQ  favor  of  the  appcIlaDt,~that  he  was  quali- 
fied to  practice  medicine  and  snidery  in  the 
state  of  Montana.  Upon  this  verdict,  Judg- 
ment was  ent^ed  reversing  the  action  of  the 
board,  and  declaring  tbe  appellant  entitled 
to  a  certificate. 

It  la  charged  by  relators  that  the  Judgment 
of  the  strict  court  Is  void,  and  was  rendered 
and  entered  irttfaout  Jurisdiction,  lu  that  the 
board  was  not  properly  made  a  party  to  the 
app^l;  that  the  said  Allan  Is  engaged  In 
the  practice  of  medicine  In  the  state  of  Mon- 
tana without  other  authority  than  the  said 
judgment,  no  cortiflcate  baring  been  Issued 
to  bim  tbe  board;  that  tbe  board  has 
certain  dntles  In  connection  with  enfordug 
tbe  law  against  those  who  engage  in  the 
practice  of  medicine  and  surgery  without  cer- 
tificates of  fitness;  that  though  the  said  Al- 
lan assumes  to  engage  In  the  practice  under 
the  authority  of  said  Judgment,  but  In  viola- 
tion of  the  law,  the  relators  cannot,  by  reason 
of  Its  existence,  successfully  maintain  a  pros- 
ecution agahist  him;  that  there  was  and  la 
no  rij^t  of  appeal  by  the  board  or  the  relators 
from  tbe  Judgment,  because  neither  the  board 
nor  they  were  made  parties  to  the  appeal; 
and  that  there  is  no  plain,  speedy,  and  ade- 
quate remedy,  otber  than  by  this  proceeding. 

Tbe  sUtute  (Pd.  Code,  i  60S)  anthorlzes 
an  applicant  to  tbe  board'  for  a  certlQcate  of 
fitness,  when  aggrieved  by  a  refusal  tbereof, 
to  ai^teal  to  the  district  court  of  the  county- 
In  which  the  meeting  of  the  said  board  was 
held.  The  appeal  must  be  taken  within  30 
days  from  the  date  of  receipt  by  the  applicant 
of  the  board's  action.  It  Is  perfected  by  serv- 
ing notice  upon  any  ofiBcer  of  tbe  board,  and 
filing  within  the  30  days  with  tbe  clerk  of 
the  proper  court  a  verified  copy  of  the  board's 
decision.  "The  appeal  Is  conducted  to  a  de- 
termination In  all  respects  as  an  appeal  from 
a  dedslon  of  a  board  of  county  commissioners 
disallowing  a  claim."  T^e  particular  matter 
In  tbe  proceedings  upon  which  the  relators 
ivedicate  their  claim  that  the  Judgment  ia 
void  Is  that  the  notice  should  have  been  en- 
titled. "Arthur  a.  Alhin  vs.  The  Board  of 
Medical  Examiners  of  the  State  of  Montana." 
and  that,  not  being  so  entitled,  it  was  not 


sufficient  to  give  tbe  district  court  Jurlsdlc* 
tlon  of  the  appeal.  There  Is  no  merit  In  tbe 
contention.  Section  1802  of  the  Code  of  Civil 
Procedure  provides,  "An  affidavit,  notice  or 
other  paper,  without  the  tStle  of  the  action 
or  proceeding  In  which  It  Is  made  or  with 
a  defective  title,  Is  as  valid  and  effectual  for 
any  purpose  as  .If  duly  entitled.  If  it  Intel- 
ligibly refer  to  such  action  or  proceeding." 
Though  the  proceeding  upon  the  appeal  In 
such  cases  Is  not  properly  an  action,  in  the 
strict  sense  of  that  term,  but  a  special  pro- 
ceeding. It  should,  perhaps,  have  been  enti- 
tled as  the  relators  insist;  yet  the  failure  of 
tbe  clerk  to  so  entitle  it  did  not  affect  the 
merits  of  the  controversy.  It  does  not  ap- 
peex  from  the  affidavit  whether  the  board 
was  represented  at  the  trial.  Tbls  la  of  no 
moment,  however,  since  the  notice  was  suffl* 
clent  to  meet  the  requirements  of  the  stat- 
ute. It  contained  Intelligible  reference  to  tbe 
decision  of  the  board,  by  which  tbe  appellant 
felt  aggrieved,  and  his  purpose  to  appeal 
therefrom.  That  the  board  allowed  the  ap- 
peal to  go  by  default.  If  sucb  be  tbe  fact, 
does  not  affect  the  case. 

Upon  the  theory  that  the  board  la  the  poi- 
son aggrieved  by  the  action  of  the  district 
conrt,  the  proper  course  to  be  pursued  by  It 
was  to  appeal  to  this  court  from  the  Judg- 
ment, as  provided  In  the  statute  (Pd.  Code, 
g  608),  or  to  move  for  a  new  trial.  Under 
the  statute  no  formal  pleadings  are  required. 
The  district  court  therefore  bad  Jnrlsdlctl<m 
of  the  appeal,  and  to  render  tbe  particular 
Judgment.  Hence  the  writ  must  be  denied. 
Denied. 

PIGOTT  and  MII;BURN,  JJ.,  concur. 


(27  Mont.  lU) 
BAMSET  V.  BURNS,  Jastlce  of  the  Peace, 
et  al. 

(Supreme  Conrt  of  Montana.   July  28,  1902.) 

APPEAL— RECORD  —  JUSTICE  OP  PEACE  —  LIA- 
BILITY FOR  ACTS  OF  SPECIAL  OPFICBR— 
LEVYING  ATTACHMENT  —  POSSBSSION  OP 
PREMISES-INSTRUCTIONS. 

1.  Snffidency  of  the  evidence  cannot  be  con- 
ridered  on  appeal,  the  record  not  showing  that 
it  contains  all  the  evidence. 

2.  An  officer  fittaching  goods  in  a  building 
may,  'W  ithout  liability  to  the  debtor,  enter,  and 
hare  possession  of  the  premises  a  reasonable 
time  for  packing  and  removing  the  goods. 

3.  An  iDBtructioD  in  action  for  levying  on  per- 
sonalty in  a  caf6  and  lodging  house,  aud  taking 
possession  of  the  premises,  that  if  plaintiff  sus- 
tained any  damages,  and  defendants  were  liable 
therefor,  she  would  not  be  limited  to  the  dam- 
ages she  sustained  for  the  time  the  business  was 
closed,  bnt  would  be  entitled  to  all  damages 
from  their  unlawful  acts,  is  objectionable  as 
allowing  tbe  Jury  to  include  remote  and  fanciful 
damages. 

4.  An  ofiBcial  act  of  a  special  officer,  for  which 
a  Justice  of  the  peace  will  be  liable,  is  what  is 
done  under  color  of  or  by  virtue  of  his  office, 
but  in  excess  of  his  authority,  as  where,  having 
a  writ  of  attachment,  he  destroys  tbe  property 
tmitead  of  seizing  and  holding  it.  or  imprisons 
the  debtor  while  sciung  and  holding  the  goods. 
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and  pretends  to  do  these  thlngra  under  warrant 
or  color  of  his  office. 

a.  A  requested  ioEtruction,  though  technically 
stating  the  law,  being  expressed  in  lauguase 
which  will  probably  be  misuuderstood  by  the 
jury,  and  requiring  more  than  verbal  change 
to  make  it  clear,  may  be  refused. 

(J.  An  instruction  to  the  effect  that,  in  deter- 
mining questions  of  fact,  the  jury  should  be 
governed  solely  by  the  evidence  introduced,  and 
that  they  have  no  right  to  indulge  in  conjec- 
tures or  speculntioHB  not  supported  by  the  evi- 
dence, should  be  given  when  requested. 

Appeal  from  district  court,  Silver  Bow 
county;  John  Lindsay,  Judge. 

Action  by  Cora  E.  Ramsey  against  P.  H. 
Burns,  Justice  ot  the  peace,  and  others. 
Judgment  for  plaintt/f.  Defendants  appeal. 
Reversed. 

Jno.  W.  Kirk,  for  appellants.  U.  J.  Oara- 
nBugbt  for  respondent 

MILBUBN,  3,  TtaU  Is  an  appeal  from  an 
order  denying  defendants'  motion  for  a  new 
trlaL  The  appeal  from  the  Judgment  was 
dismissed  heretofore. 

An  attachment,  having  been  Issued  out  ot 
the  court  of  one  P.  H.  Burns,  a  Justice  ot  tbe 
peace  for  Silver  Bow  county,  the  Justice  ap- 
pointed one  Bodgm  as  a  special  officer  to 
aenre  the  summons  and  the  writ  of  attacb- 
ment  lo  the  sidt  of  the  Beaverhead  ICeat 
Company,  a  corporation,  plaintiff,  against 
Cora  E.  Ramsey,  defendant  Said  Bodgers, 
ns  such  special  officer,  levied  upm  the  pov 
sonal  property  belongli^  to  the  defendant, 
Ramsey,  being  the  fumisblngs  and  supplies 
of  a  certain  Blwood  cafe  and  lodging  house 
conducted  tiy  her.  It  appears  that  said  ofB- 
cer  entered  the  premises  referred  to,  dosed 
the  doors,  and  remained  in  possession  of  the 
personal  property  and  the  premises  from  the 
3l8t  day  of  July  up  to  and  Including  the 
5th  day  of  August,  1897;  he  having  appoint* 
cd  two  custodians,  S.  O.  McOall  and  George 
H.  Chapman,  to  remain  in  the  possession  Of 
tbe  property  and  premises  during  the  said 
period  of  time.  On  the  5th  day  of  Aognst 
1897,  the  officer  released  the  said  personal 
property,  and  left  the  premises,  having  dis- 
covered that  all  of  the  personalty  had  been 
bona  fide  mortgaged  to  another  party.  The 
plaintiff  sued  the  Justice,  the  special  officer, 
and  the  sureties  of  the  Justice  for  damages 
alleged  to  have  resulted  from  the  destruction 
of  parts  of  the  personalty,  for  false  impris- 
onment of  the  plaintiff  in  that  she  was  de- 
tained in  the  house,  and  for  Interruption  of 
her  business  as  proprietor  of  said  caf6  and 
keeper  of  the  lods^ng  bouse.  The  trial  result- 
ed in  a  verdict  In  favor  ot  the  plaintiff  In 
the  som  of  9500. 

The  alleged  insufficiency  of  tbe  evidence 
cannot  be  inquired  Into,  fot  tbe  reason  that 
thwe  Is  not  anything  in  the  record  to  show 
that  all  the  evidence  adduced  at  the  trial  is 
before  us.  Such  of  the  evidence  as  Is  in 
the  record  may  be  considered  witb  excep- 
tions saved  thereto,  and  in  connection  with 
the  Instructions  complained  of,  but  for  no 


other  pnrpose.  It  Is  not  necesaaiy  to  dis- 
cuss the  specUlcatlon  relating  to  tbe  ruling 
of  the  court  upon  the  objectltm  to  the  ques- 
tion propounded  to  the  plaintiff  as  to  tbe 
amount  Of  damages^  for  the  reason  that  If 
the  case  be  tried  again,  probably  the  ob- 
scurity and  Involved  character  of  the  qnet- 
tion  will  not  appear  again. 

The  appellant  specifies  as  erroneous  a  num- 
ber of  instructions  which  were  given.  In- 
struction No.  8,  complained  of,  tells  the  Jury, 
pointedly,  that  an  officer  witb  a  writ  ot  at- 
tachment has  not  any  light  or  anthorlty  to 
tal^e  and  hold  possession  of  any  botldlng  In 
which  the  personal  property  to  be  seized  Is, 
and  that  he  and  his  bondsmen  are  liable  hi 
damages  'If  he  takes  possesion  of  such 
room  or  premises."  This  is  error.  An  ofll- 
cer  has  the  right  to  enter  a  business  place 
against  tbe  will  of  the  occupant  permlssfon 
having  been  asked  and  refused,  and  to  adia 
the  pn^erty  therein  banging  to  the  occu- 
pant and  subject  to  levy.  It  is  ImpoaslUe 
to  make  such  levy  In  many  cases,  a«  where 
a  whole  Btx>ck  of  goods  is  selaed,  without 
taking  possession  of  the  place  whoe  tin 
goods  are.  The  officer  must  not  linger  langer 
than  reasonably  necessary  to  carefully  patdc 
up  and  prepare  the  goods  tor  removal  (Wa- 
ples,  Attachm.  %  298);  to  do  Oils  packing 
may  take  an  hour  or  it  may  require  a  week. 
The  Instructlfm  Is  not  cured  of  ita  vice  ^ 
another  part  thereof  which  says  that.  If  the 
Jury  believe  from  the  evidence  that  defend- 
ant Rodgers  took  possession  of  the  buildiufr 
or  any  part  thereof,  and  held  the  same  tot 
storage  of  the  prop^ly,  thcgr  then  ahonld 
find  for  the  plaintiff,  etc  The  officer  has  a 
right  to  enter  and  have  poraessloa  of  the 
place,  as  above  stated,  for  a  reasonable  time, 
and  he  may  have  there  the  goods  in.  storage 
for  such  reasonable  time  as  he  may  require 
to  pack  them  and  to  procure  the  necessary 
transportation  for  thetr  removaL  He  may 
also  store  them  In  tbe  place  for  an  Indeflnlte 
time  with  the  consent  or  acqutescence  of  the 
occupant  of  the  place.  The  instruction  as 
drawn  did  not  state  the  law.  It  told  the 
Jury  that  the  <^cer  could  not  have  poaaesslott 
of  or  use  the  place  at  all  without  being  UaUe 
In  damages  to  the  debtor  plalntUT.  So  far 
as  Instructiw  No.  4,  Is  criticised,  it  does  not 
appear  to  have  been  prejudicial  to  the  ap- 
pellant The  question  raised.  In  connectbm 
with  this  instruction,  as  to  responsibility  of 
tbe  appdianttt  or  any  of  them,  toe  acta  ot  tbe 
custodians,  will  be  discussed  Infra.  The  in- 
struction Is  not  a  model,  but  we  refrain  tnm 
discussing  points  not  raised.  Instructkm  No. 
fi,  given  and  complahied  of,  is  not  discussed 
In  the  brief,  and  we  do  not  pass  iqion  it 

Instruction  Na  IS  is  as  follows:  Ton 
are  further  instmoted  that  If  you  And  QiattlM 
plaintiff  sustained  any  damages  in  this  ac- 
tion, and  that  the  defendants  are  liable  tben- 
for,  she  would  not  be  limited  to  the  damage* 
which  she  suatoined  for  the  time  that  the 
business  was  actoolly  closed,  but  is  eidltled 
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to  a  verdict  for  all  damages  by  reason  of  the 
unlawfal  act  of  the  defendant,  which  arose 
from  the  acts  complained  of."  Appellants 
complain  of  this  Instruction,  saying  that  it 
was  given  upon  an  erroneous  idea  "that  the 
plaintiff  was  entitled  to  simply  abandon  her 
business— not  endeavor  to  continue  it  after 
the  attachment  was  released,  or  to  endeavor 
<o  settle  the  attachment  suit;  and  that  all 
damages  following  as  the  result,  incidental  or 
otherwise,  of  the  closiog  of  the  business, 
should  be  allowed  to  the  plaintiff."  We 
think  that  a  jury  might  easily  be  led  Into 
error  by  this  instruction.  We  do  not  find 
any  other  instruction  which,  lu  connection 
with  this  one,  states  the  law.  It  is  not  safe 
to  say  to  a  jury  that  an  injured  party  is 
entitled  to  "all  damages"  which  arise  from 
unlawful  acts,  leaving  each  Juror  to  deter* 
mine  what  are  damages,  and  In  bis  dlscre- 
tlou  to  award  "all  damages,"  whether  they 
be  remote  or  proximate,  fanciful  or  reason- 
able, as  he  may  detMrmine,  without  any  lim- 
itation by  the  court  in  its  charge  to  the  jury. 

The  appellants, -in  two  prayers  for  instruc- 
tions, Nos.  1  and  2,  aslced  the  court  to  in- 
struct as  follows:  "(1)  You  are  further  lu- 
Etructed  that  the  defendant  Alexander  Rodg- 
ers  cannot  be  held  liable  for  any  independ- 
ent wrongful  acts,  If  any  such  there  were, 
of  S.  O.  McCall  or  George  H.  Chapman,  not 
authorized  by  said  Rodgers,  or  within  the 
scope  of  the  authority  conferred  upon  them 
Jn  their  capacity  of  custodians  of  the  prop- 
erty of  said  Cora  E.  Ramsey.  (2)  You  are 
instructed  that  the  writ  of  attachment  is- 
sued by  Justice  Burns  in  the  case  of  the 
Beaverhead  Meat  Co.  against  Cora  B.  Ram- 
sey was  directed  only  against  the  property 
of  Cora  E.  Ramsey,  and  if  you  should  find 
that,  in  the  service  of  such  process,  Alex- 
ander Rodgers  or  any  person  under  his  au- 
thority committed  any  wrongful  acts  against 
the  person  of  said  Cora  E.  Ramsey  not  au- 
thorised or  sanctioned  by  the  said  Justice 
Burns,  or  within  the  scope  of  the  authority 
conferred  upon  him  by  such  justice,  then 
such  Justice  and  his  official  bondsmen  are 
not  liable  for  such  acts."  The  responsibility 
of  a  constable,  sheriff,  or  justice  of  the  peace 
■who  appoints  a  special  constable,  for  the 
acts  of  the  deputy,  or  of  the  special  consta- 
ble, is,  we  think,  well  stated  in  Dysart  v. 
Lurty.  3  Okl.  001,  41  Pac.  724.  The  court 
in  this  case  said:  "The  general  rule  seems 
to  be  that  if  the  deputy  is  acting  under  a 
writ  or  process,  and,  while  attempting  to 
execute  the  process,  he  exceeds  his  author- 
ity and  commits  a  wrong,  or  fails  to  perform 
the  duty  Imposed  upon  him,  his  principal 
and  the  principal's  sureties  will  be  liable 
^or  any  damages  arising  from  such  acts  or 
omissions,  or,  if  he  Is  acting  without  process 
and  under  the  orders  or  instructions  or  with 
tbe  assent  of  bis  superior,  then  the  princi- 
pal and  sureties  are  liable.  On  the  other 
hand.  If  the  deputy  assumes  to  act  without 
process,  or  without  the  knowledge  or  assent 


of  his  principal,  and  performs  unauthorized 
acts,  or  commits  a  wrong,  whether  negli- 
gently, wantonly,  or  maliciously,  he  will  be 
liable  for  a  personal  trespass,  but  his  [ffln-. 
clpal  and  the  bondsmen  of  tbe  principal  are 
not  liable."  B  Am.  &  Eng.  Enc.  Law  (note) 
392;  State  v.  Moore,  19  Mo.  369,  61  Am.  Dec. 
503.  Instructions  Nos.  1  and  2  are  not  the 
law,  and  the  court  properly  refused  to  give 
them.  It  may  be  assumed  that  the  responel- 
biUty  of  a  Justice  of  the  peace  for  the  acts 
of  the  special  office  (section  1688,  Code  Civ. 
Proc),  and  that  of  a  sherlfiC  for  the  doings 
of  his  deputy,  are  alike.  The  statute  above 
cited  makes  the  justice  responsible  for  the 
official  acts  of  the  special  officer.  What  are 
official  acts?  An  act,  although  uoauthorizedi 
may  be  an  official  act.  If  the  act  of  the 
deputyj  from  which  an  injury  results  Is  an 
official  act,  the  chief  Is  answerable.  If  not 
official,  but  personal,  then  the  latter  la  not 
liable.  But  by  an  official  act  we  do  not 
mean  what  the  deputy  may  lawfully  do  In 
the  execution  of  his  office.  If  so,  no  action 
would  ever  He  against  a  sheriff  for  the  mis- 
conduct of  his  deputy.  An  official  act  Is 
what  is  done  under  color  or  by  virtue  of 
his  office-  Knowlton  v.  mrtlett,  1  Pick.  273; 
9  Am.  &  Eng.  Enc.  Law,  p.  393,  and  cases 
cited.  The  ordinary  citizen,  unlearned  in  the 
law,  and  not  knowing  his  rights,  may  resist 
one's  servants  in  doing  certain  things  which. 
If  done  by  an  officer  of  the  law,  having  a 
writ  of  attachment  or  execution,  and  wear- 
ing the  badge  of  his  office,  be  would  fear  to 
oppose.  If  the  officer  destroy  property  In- 
stead of  seizing  and  holding  it  as  securl^  for 
a  debt  sned  for,  or  imprison  the  debtor  while 
seizing  and  holding  the  goods,  and  pretend  to 
do  these  things  under  warrant  or  color  of 
hlB  office,  such  acts,  under  tbe  law  as  we 
have  stated  it,  would  be  In  excess  of  hie  au- 
thority, and  wrongs  done  under  color  of  his 
office,  and  the  principal  and  his  sureties 
would  be  liable  for  any  natural  and  proxi- 
mate damages  resulting  therefrom  to  the  In- 
jured person. 

The  refused  instruction  No.  3,  possibly, 
technically  states  the  law  as  we  have  out- 
lined It  above,  but  Is  not  expressed  in  such 
language  as  to  be  understood  by  jurors,  who 
would  probably  misunderstand  what  the 
words  "official  duties"  and  "Independent 
wrongs"  mean,  and  the  court  did  not  err  In 
refusing  to  give  the  8am&  It  required  more 
than  mere  verbal  change  to  make  It  clearly 
state  the  law. 

The  appellants  properly,  we  think,  com- 
plain of  tbe  refusal  of  the  court  to  give  the 
following  instruction,  numbered  4:  "In  de- 
termining any  of  the  questions  of  fact  pre- 
sented in  this  case,  the  jury  should  be  gov- 
erned solely  by  the  evidence  Introduced  be- 
fore them.  The  Jury  have  no  right  to  in- 
dulge in  conjectures  or  speculations  not  sup- 
ported by  the  evidence."  District  Judges  and 
all  practicing  attorneys  know  that  jurors  are 
prone  to,  and  very  often  do.  talk  about  and 
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weigh,  In  the  jury  room,  matters  affecting 
the  ease  and  the  parties  thereto  which  do 
not  appear  In  evidence.  This  inatructioa  is 
correct,  and  should  be  given  In  some  form 
when  asked  for.  Instruction  No.  5  (refused) 
was  asked  for  by  appcUiints.  As  It  states 
some  proi)osltions,  which  are  not  the  law, 
which  we  have  already  commented  upon, 
and  which  even  are  Complained  of  by  ap- 
pellants as  having  been  given  in  the  charge 
to  the  Jury,  to  tlie  prejudice  of  appellants, 
at  request  of  respondent,  we  see  no  reason 
why  the  appellants  assign  as  error  the  re- 
fusal of  the  court  to  give  It  The  fact  that 
the  goods  seized  belonged  to  the  debtor,  and 
that  not  she,  but  the  mortgagee  only,  might 
complain  of  their  seizure  under  an  attach- 
ment nduiitted  to  have  been  valid,  is  not 
mentioned  or  suggested  by  appellants. 

Because  of  the  errors  referred  to,  the  or- 
der of  the  district  court  overruling  the  de- 
fendants' motion  for  a  new  trial  Is  reversed. 
Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  PIGOTT,  J.,  con- 
cur. 


(27  Hoot  U2) 

BUTTE  &  B.  CONSOU  MIN.  CO.  t.  MON- 
TANA ORE  PURCHASING  CO.  et  al. 
(Supreme  Court  of  Montana.    July  28,  1002.) 

APPEAUhBLS  ORDER. 

1.  An  order,  "Demurrer  herein  •  •  •  sas. 
tained,  and,  plaintiff  not  desiring  to  amend 
L-ompIaint.  judRment  ia  *  *  *  entered  in  fa- 
vor of  defendants  and  against  plaintiff  for 
ootits  of  suit,"  does  not  diRtlnctly  show  that  the 
rights  of  the  parties  are  thereby  finally  deter- 
mined, and  therefore  is  Dot  appealable. 

Apiwal  from  district  court,  Silver  Bow 
county;  Jno.  Lindsay.  Judge. 

Action  by  the  Butte  &  Boston  Consolidated 
Mining  Company  against  the  Montana  Ore 
Pnrcliaslng  Company  and  others.  From  an 
order,  i>lBintIff  appeals.    Appeal  dismissed. 

Forbls  &  Kvans  and  Ransom  Cooper,  for 
appellant.  MeHatton  &  Cotter,  J.  B.  Clay- 
berg.  R.  B.  .Smith,  and  Chas.  R.  Ijeonard,  for 
respondents. 

PIGOrr,  J.  The  defendants  demurred  to 
the  complaint,  and  the  plaintiff  has  in  form 
talien  an  appeal  from  an  order  made  by  the 
district  court,  of  which  the  following  is  a 
copy:  "This  day  demurrer  herein  is  argued 
by  counsel  and  by  the  court  sustained,  and, 
plaintiff  not  desiring  to  amend  complaint, 
judgment  Is  by  the  court  entered  In  favor  of 
defendants  and  against  plaintiff  for  costs  of 
suit." 

The  defendants  move  a  dismissal  on  the 
ground  that  the  order  or  judgment  Is  not  ap- 
pealable. The  plaintiff  contends  that  this  or- 
der of  the  court  finally  determined  the  rights 
of  the  parties,  and  Is  thei-efore  a  final  Judg- 
ment, and  appealable.  We  do  not  think  it  Is. 
Even  if  it  he  conceded  that  for  the  word 
"entered"  was  Intended  the  word  "rendered," 


the  fatal  defect  would  not  be  cured.  That 
the  court  thereby  finally  determined  the  rights 
of  the  parties  docs  not  distinctly  appear.  It 
omits  to  state  that  the  plaintiff  should  take 
nothing  by  the  action,  or  that  the  action  l>e 
dismissed,  or  that  the  defendants  go  thence 
without  day,  or  anything  of  similar  import. 
To  constitute  a  final  judgment  there  must  be 
a  disposition  of  the  subject-matter,  and  not. 
merely  of  an  incident.  "The  form  of  tbe 
Judgment  Is  Immaterial,  but  In  substance  It 
must  show  Intrinsically  and  distinctly,  and 
not  Inferentlally,  that  the  matters  In  the  rec- 
ord had  been  determined  in  favor  of  one  of 
the  litigants,  or  that  the  rights  of  the  parties 
in  litigation  had  been  adjudicated.  The  costs 
are  regulated  by  statute,  and  are  an  Incident 
or  appendage  of  tlie  judgment,  and  generally 
fire  recoverable  by  the  victor  In  the  contest 
But,  as  an  incident,  they  cannot  be  substi- 
tuted for  the  principal;  and  a  judgment  for 
their  recovery  is  not  a  decision  of  the  matter 
at  Issue;  and  It  Is,  therefore,  no  such  final 
judgment  as  can,  by  law,  come  witbin  the 
revisory  power  of  this  court"  Scott  t.  But^ 
ton.  6  Tex.  .332,  55  Am.  Dec.  782;  1  Black. 
.Tudgm.  S  31,  note  ."iS.  We  may  remark  paren- 
thetically that,  where  the  costs  are  the  prin- 
cipal, an  order  or  judgment  awarding  tbem 
may  be  appealable.  None  of  the  cases  cited 
by  the  plaintiff  from  the  reports  of  this  court 
support  the  contention  ttaat  an  appeal  lies 
from  an  order  such  as  the  one  quoted. 

Let  the  purported  appeal  be  dismissed  for 
the  reason  ttaat  the  order  or  Judgment  from 
which  It  has  been  taken  la  not  appealaUe. 
Dismissed. 

BRANTLT,  a  J.,  and  MILBURN,  J.,  caUr 
cur. 


(27  Hont  tO} 
RAND  T.  KIPP  et  al. 
(Supreme  Court  of  Htrntana.   July  28,  1902.) 

NBW  TRIAL— NEWLT  DISCOVERBD  BVIDBHCB 

—DUE  DILIQENCBt-SURPRISB-APPEAI* 

1.  Where  the  evidence  was  conflicting,  and 
the  trial  court,  in  making  an  order  for  a  new 
trial,  excluded  from  its  consideration  the  ques- 
tion of  its  {nsutncieocy,  such  conclusion  will  be 
aererted  without  a  re-examination  on  appeal. 

2.  Where  defendant's  affidavits  in  support  of 
a  motion  for  a  new  trial  for  newly  discovered 
evidence  in  a  suit  for  a  balance  of  account 
merely  stated  that  due  diligence  had  been  used, 
and  it  appeared  that  an  inquiry  of  his  codefeud- 
ant.  or  an  examination  of  the  firm  books  in  his 
possession,  which  he  said  he  could  not  find  till 
after  the  trial,  would  have  apprised  him  of  all 
the  facts  alleged  to  have  been  discovered,  the 
motion  should  have  been  denied,  though  the  evi- 
dence itself  was  material. 

'6.  Where  the  only  evidence  of  surprise  was 
that  defendant  did  not  ex()ect  a  witness  to  tes- 
tify as  he  did.  and  the  evidence  with  which  he 
proposed  to  rebut  this  witness  could  have  been 
obtained  by  doe  diligence,  the  motion  for  a  new 
trial  should  have  heen  denied. 

Appeal  from  district  court,  Silver  Bow 
county;  Wtn.  Clnncy,  Judge. 

Action  by  Robert  N.  Rand  agahist  Louis 
Klpp  and  another.    Judgment  for  plaintiff. 
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and  from  an  order  granting  defendants'  mo- 
tion for  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

McHatton  &  Cotter,  for  appellant  Camp- 
bell St  Farr,  fur  respimdents. 

■  BRANTLY,  a  J.  Action  by  plaintiff  to 
recover  of  the  defendants,  as  copartners  un- 
Aer  the  firm  name  of  Klpp  Bros.,  the  snm  of 
9^186,  alleged  to  be  due  upon  a  balance  of 
account  for  beef  cattle  sold  and  delivered  to 
defendants  at  their  special  instance  and  re- 
quest, vlth  Interest  from  Jane  1,  1803,  for 
vexatious  and  unreasonable  delay  of  payment 
Defendant  Louis  Klpp  suffered  judgment  by 
default.  Defendant  Henry  Klpp  answered, 
denying  specifically  all  the  averments  of  the 
complaint  There  was  a  verdict  for  the  plain- 
tiff for  the  amount  claimed,  with  interest, 
and  judgment  was  entered  accordingly.  The 
defendant  applied  for  a  new  trial,  basing  his 
motion  upon  newly  discovered  evidence,  sur- 
prise, insufliclency  of  the  evidence  to  Justly 
the  verdict  and  errors  of  law  at  the  trial, 
and  exceptions  thereto  duly  reserved.  The 
court  granted  the  motion,  basing  the  order 
expressly  upon  the' grounds  of  newly  discov- 
ered evidence  and  surprise.  Plaintiff  has  ap- 
pealed. 

As  the  court.  In  making  the  order,  excluded 
from  Its  consideration  the  question  of  the  in- 
sufficlfflicy  of  the  evidence  to  justify  the  ver- 
dict, thus  impliedly  refusing  to  grant  a  new 
trial  on  that  ground,  and  as  It  appears  that 
there  Is  a  substantial  eooQlct  in  the  evidence, 
and  that  It  was  therefore  not  incumbent  upon 
the  court,  in  the  exercise  of  Its  discretion,  to 
grant  the  motion  on  that  ground,  we  shall 
accept  the  conclusion  of  the  court  thereon, 
and  not  undertake  to  re-examine  the  evidence. 
Menard  v.  Railway  Co.,  22  Mont  345,  5G 
Pae.  302;  Kauffman  v.  Maler,  94  Cal.  209, 
29  Pac.  481,  18  L.  R.  A.  124.  Of  the  two  er- 
rors of  law  assigned,  It  Is  sufficteut  to  say 
that  they  are  wholly  without  merit  and  fur- 
nish no  justification  for  the  order. 

We  shall  not  undertake  to  set  out  and  ana- 
lyse the  affidavits  presented  to  show  newly 
discovered  evidence  and  surprise.  They  have 
reference  to  certain  entries  upon  the  books  of 
the  firm  of  Klpp  Bros.  In  1892,  which  were 
made  by  the  bookkeeper  employed  by  them  at 
that  time.  The  defendimt  claims  that  these 
entries  show  conclusively  that  the  principal 
item  In  the  account  In  action  was  canceled  In 
181)2.  Conceding  that  the  evidence  Is  ma- 
terial, and  that  It  meets  all  the  other  require- 
ments necessary  to  make  it  sufficient  to  move 
the  discretion  of  the  court  to  grant  a  retrial 
of  the  issues  in  the  case,  the  atHdnrits  show 
that  by  the  exercise  of  due  diligence  in  the 
use  of  the  means  of  knowledge  in  possession 
of  the  defendant  the  evidence  could  easily 
have  been  produced  at  the  trial.  True,  the 
plaintiff  states  the  contrary,  by  way  of  con- 
clusion; but  it  Is  apparent  that  seasonable 
Inquiry  of  his  codefcndant.  or  an  examination 
of  the  t>ook8  used  In  the  business,  and  show- 


ing the  transactions  between  the  plaintiff  and 
the  firm  during  several  years,  would  have  put 
him  Id  possession  of  all  the  facts  now  alleged 
to  have  been  discovered  since  the  trial.  Fur- 
thermore, the  suit  is  for  a  balance  of  account, 
and,  though  the  defendant  bad  ample  notice 
of  this  fact,  and  that  a  proper  presentation 
of  bis  defense  would  require  an  examination 
of  the  firm  books,  he  does  not  pretend  to  have 
made  an  attempt  to  obtain  them  prior  to  the 
trial;  nor  does  be  state  any  fact  to  show 
that  they  could  not  have  been  had  at  any 
time  he  desired  them.  He  contents  himself 
by  stating  that  he  did  not  know  where  they 
were,  and  could  not  find  them  until  after  the 
trlnl.  So  far  as  the  record  shows,  the  books 
were  In  his  possession,  and  he  did  not  con- 
sult or  produce  them  because  he  did  not  think 
they  would  tie  of  material  assistance.  Courts 
act  cautiously  upon  such  applications,  and  In 
order  to  obtain  relief  the  moving  party  Is 
bound  to  rebut  the  presumption  Oiat  the  ver- 
dict is  correct,  and  to  make  out  a  prima  facie 
showing  that  he  exercised  due  diligence  in 
the  preparation  of  bis  case.  14  Pine.  PI.  & 
Prac.  790,  791.  The  same  rule  applies  with 
equal  force  to  the  ground  of  siu'prlae.  The 
matter  of  surprise  is  alleged  to  have  been  the 
testimony  of  Louis  Klpp.  who  dealt  with  tlie 
plaintiff  In  the  ti-ansactlons  In  controversy. 
He  testified  that  he  purchased  a  large  part 
of  the  cattle  in  1892,  and  that  the  firm  had 
not  been  dissolved  In  December,  1803,  as  was 
claimed  by  the  defendant  The  defendant 
says  In  his  affidavit  that  he  could  not  rebut 
this  testimony  at  the  trial,  and  therefore  al- 
lowed the  hearing  to  proceed  to  the  end. 
Tlic  record  does  not  reveal  a  suggestion  of 
surprise,  or  that  the  defendant  sought  a  con- 
tinuance in  order  to  enable  him  to  meet  the 
testimony  so  given.  The  only  evidence  pre- 
sented upon  this  point  Is  that  he  did  not  ex- 
pect his  brother  to  testify  as  he  did,  and  the 
evidence  with  which  he  proposed  to  rebut  the 
testimony  so  given  is  the  same  as  that  which 
is  alleged  to  have  been  discovered  since  the 
trial.  This,  as  we  have  already  pointed  out, 
could  have  been  used,  had  reasonable  dili- 
gence been  employed  to  procure  it 

It  was  therefore  an  abuse  of  discretion  In 
the  trial  court  to  vacate  the  finding  of  the 
jury,  and  to  allow  a  re-examlnntlon  of  the  is- 
sues upon  the  showing  made.  Let  the  order 
be  reversed  at  the  costs  of  respondent  Re- 
versed and  remanded. 

PIOOTT  and  MILBURN,  JJ.,  concor. 

(27  Hont.  141) 

McDERMOTT  HIN.  CO.  v.  HcDERMOTT 
et  oL 

(Supreme  Ourt  of  Montana.    July  28,  1002.) 

BSTOPPRL— DEED  —  AFTER- ACQUIRED  TITLE— 
CORPORATIONS— MINING  CLAIM— FORFEI- 
TURE—PURCHASE  BY  DIRECTOR. 

1.  Comp.  St.  1887,  §  267,  provides  that  if  any 
person  convey  any  real  estate  by  conveyance 
purporting  to  convey  the  fee  simple,  and  shall 
not  have  the  legal  estate,  but  shall  afterwards 
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acquire  the  aame,  the  estate  Bubsequently  ac- 
quired shall  pass  to  the  grantee.  Id  a  docd  to 
a  mining  claim  the  grantor  "granted,  bnri;aiacd, 
and  sold"  the  same,  and  the  habendum  ex- 
pressly covenanted  that  the  grantor  conveyed 
all  right,  title,  interest,  and  estate  which  might 
thereafter  be  acquired  by  any  patent  issued  by 
the  government  under  the  proceedings,  previ- 
ously instituted.  Held,  that  under  the  statute 
the  words  "granted,"  etc.,  and  under  the  com- 
mon law  the  habendum,  were  sufficient  to  es- 
top the  grantor  from  asserting  an  after-acquired 
tiue  inconsistent  with  the  title  intended  to  be 
conr^ed. 

2.  A  deed  to  a  mlniug  claim  conveying  all  the 
owner's  interest,  and  all  estate  that  might  be 
acquired  under  proceedings  previously  insti- 
tuted, was  in  form  sufficient  to  estop  the  grantor 
from  asserting  a  title  inconsistent  with  that 
intended  to  be  conveyed.  The  grantee  failed  to 
do  the  required  representation  for  a  certain 
year,  and  did  not  resume  work  the  next  year 
until  a  third  party  had  in  good  faith  relocated 
the  claim,  and  the  relocator  conveyed  to  the 
original  grantor.  Held,  that  such  grantor  was 
not  estopped  by  his  deed  from  asserting  title 
under  the  deed  to  him  from  the  relocator. 

3.  Where  a  mining  claim  la  forfeited  owing 
to  the  corporation  owning  it  failing  to  do  the 
required  representation,  a  purchase  of  the 
claim  by  a  director  and  trustee  of  the  corpora- 
tion from  a  relocate,  in  good  faith,  does  not 
Innre  to  the  benefit  of  the  corporation. 

Appeal  from  district  cour^  Granite  county; 
F.  H.  Woody,  Judge. 

Action  by  the  McDermott  Mining  Com- 
pany against  Peter  S.  McDermott,  as  admin- 
istrator of  the  estate  of  Michael  McDermott, 
deceased,  and  others.  From  a  judgment  for 
defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeala  AfiBrmed. 

E.  Schamlkow,  Percy  Napton,  Forbis  & 
Bvans,  and  Rodgers  &  Bodgers.  for  appel- 
lant UcConnell  &  UcConnell,  for  tesixrad' 
ents 

PIGOTT,  J.  TlilB  actkm  was  bron^t  to 
quiet  title  in  tlie  plaintiff  to  the  Northwest 
lode  mining  claim,  and  to  obtain  a  decree 
requiring  the  defendants  to  convey  tba  prop- 
erty to  the  i^intlfl.  From  an  order  refusing 
the  plaintiff  a  new  trial,  and  from  the  Judg- 
ment, these  appeals  are  prosecuted. 

The  following  facts  are  conceded:  Michael 
McDermott,  whose  administrator  Is  <me  of 
the  defendants,  owned  the  NortiiweBt  lode 
claim  (not  patented)  In  188»,  and  In  that  year 
he  and  others  organized  the  plalntlfC  cotpcoti- 
tion,  which,  on  August  14,  1888,  purchased 
the  ckdm,  paying  to  McDermott  therefor  a 
part  of  its  capital  stock.  In  the  granting 
clause  of  his  deed,  McDermott  "granted,  bar- 
{^ned,  sold,  remised,  released,  and  tan/vex 
quitclaimed''  the*  Northwest  lode  mining 
claim.  In  the  habendum  and  tenendum 
dauae  Is  the  following  covenant:  "It  la  ex- 
Iffessly  coToianted  that  It  la  Intended  hereby 
to  convey  any  and  all  right,  title,  Interest  and 
estate  which  may  hereafter  be  acquired  to 
said  premises,  or  any  part  thereof,  by  virtue 
of  any  patent  which  may  hereafter  be  Issued 
try  the  United  States  government  therefor  un^ 
der  the  proceedings  heretofore  instituted  In 
that  behalf."  It  does  not  appear  that  a  pat- 


ent was  ever  issued.  Upm  the  dellvny  of 
the  deed  the  plaintiff  took  possession,  and 
expended  ^,000  In  working  the  claim.  In 
June,  1890,  the  plaintiff,  not  having  been 
able  to  find  any  ore  of  value,  and  being  with- 
out ready  mwey,  suspended  woriE,  closed  the 
mine,  and  moved  the  machinery  (which  it 
had  rented)  therefrom.  In  the  autumn  of 
that  year,  one  of  the  trustees  ot  the  plaintiff 
placed  With  McDermott  a  small  amount  of 
personal  property  belonging  to  It^  with  direc- 
tions to  take  care  of  the  same,  and  to  look 
after  the  mining  claim,  hia  wages  to  be  f25 
a  month;  but  he  was  not  empl(ved  for  any 
definite  length  of  time.  In  1881  the  plain* 
tiff  caused  to  be  done  the  annual  work  nee* 
essaiy  to  prevent  a  forfeiture.  No  work  of 
any  kind  whatever  was  done  the  plaintiff 
In  or  about  the  claim  after  1881.  Betwera 
June,  1890,  and  tiie  2Sd  day  of  Novenaber, 
1807,— a  period  of  seven  years  and  four 
months,— the  board  of  trustees  hdd  no  meet- 
ing, and  no  entries  in  the  books  -were  made. 
From  the  time  the  plaintiff  corporation  was 
formed  until  the  death  of  McDermott;  <be  was 
one  ot  Its  trustees  or  directors,  and  during 
the  time  the  claim  was  wcffked  he  was  euk- 
ployed  as  a  common  laborer  thereon.  The 
representation  work  not  having  been  done  for 
the  year  1882,  and  work  not  having  been 
resumed  thereon  after  December  31st  of  that 
year,  the  mining  ground  became  subject  to 
relocation  as  part  of  the  public  mineral  do- 
main of  the  United  States.  On  the  4th  day 
of  January,  18QS,  one  Qrogan  duly  located  Oie 
mining  ground  In  question  as  the  "Sham- 
rock," and  entered  into  Its  possession.  There- 
after, and  on  the  28th  day  of  February,  18E^ 
Brogan  by  deed  conveyed  the  Shamrock 
claim  so  located  by  bim  to  Michael  McDer^ 
mott  for  the  consideration  of  $5.  In  August, 
1807,  McDermott  died,  and  the  defendant 
Peter  S.  McDermott  vras  apptdnted  ad  min- 
is tratM"  of  his  estate.  The  otha>  defendants 
McDermott  are  the  heirs  at  law  itf  the  de- 
cedent, and  the  remaining  defoodanta  were 
lessees  having  the  option  of  piudiaslng  the 
claim.  In  that  month  tiie  officers  ot  the 
plaintiff  learned  that  there  had  been  die- 
covered  In  the  claim  a  body  of  pay  ore  by 
the  lessees;  whereupon  the  board  of  trustees 
met  In  the  fcdlowlng  November,  and  a  cldm 
of  ownership  to  the  Shamrock  lode  iras 
made.  As  we  have  said,  the  fwegolng  facts 
are  tmdiaputed. 

The  contestBd  qnestltms  of  ultlmato  bet 
are:  (1)  Had  the  plaintiff  abandoned  the 
Northwest  lode  claim  prior  to  the  locatKm 
by  Brogan?  and  (2)  If  tiie  claim  was  not  ao 
abandoned,  did  Michael  McDermott,  In  vio- 
lation of  any  duty  which  he  owed  to  the 
company,  allow  the  <dahn  to  be  unrepresented 
for  the  year  1892,  and  cause  Brogan  to  locate 
It  for  hla  braieat?  These  questions  the  Jary 
and  the  court  solved  In  favor  of  tiie  defoid- 
ants,  finding  that  the  plaintiff  failed  to  rep- 
resent the  Northwest  lode  anlnlng  claim  to 
1802,  with  the  totentlou  of  abandoning  it; 
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that  Uie  plaintiff  did  ainndon  tbe  claim  on 
December  31.  1882;  tbat  Brogan  located  the 
Sliamrock  claim  without  any  Intention  to 
convey  tbe  same  to  HcDermott,  and  did  not 
make  the  location  for  or  In -the  Interest  oC 
McDermott;  and  that  McDermott  was  not, 
daring  the  year  1882.  tbe  agent  of  the  plain- 
tiff, charged  with  the  daty  of  seehig  that  the 
annual  labor  was  done  to  prerent  forfeltnre. 

Did  the  deed  from  McDermott  to  tbe  plain- 
tiff convey  to  It  the  tide  thereafter  acquired 
by  him  from  Brogan,  or  estop  him  from  as- 
serting, as  against  tbe  plaintiff,  the  title  ob- 
tained from  Brogan?  Did  the  title  obtained 
by  McDermott  ttom  Brogan  brare  to  the 
plaintiff  by  virtue  of  any  trust  relation  be- 
tween McDermott  and  the  plaintiff?  Tbe 
rule  of  tiie  common  law  Is  that  when  a  deed 
of  land  contalng  a  covenant  of  warranty  or 
representation,  express  or  implied,  of  title, 
particular  or  general,  In  tbe  grantw,  wbo  had 
nut  then  the  title  so  warranted  or  represent- 
ed, bnt  afterwards  acquires  It  by  descent  or 
pnrchaae,  such  snbseqnently  acquhred  titie 
Instftntiy  toures  to  tbe  benefit  of  the  gran- 
tee. Tbe  grantor  Is  eatopoeA  firom  assert- 
ing such  titie  In  himself  as  against  bis  gran- 
tee; be  Is  not  permitted  to  contradict  the 
terms  of  tiie  deed  by  saying  tiiat  be  did  not 
have  the  titie  which  he  represented  ac  cove- 
nanted was  Mb.  So  the  practical  ^ect  of 
the  estoppel  is  to  Invest  the  grantee  with  the 
title  formally  acquired  by  the  grantor.  This 
doctrine  rests  alt<w;fither  upon  the  ground  of 
estoppel.  Except  In  so  far  aa  It  bad  been 
modified  by  statute,  It  was  III  force  hi  Mon- 
tana when  tbe  deeds -In  tbe  case  at  bar  were 
made.  Now  at  the  common  law  the  words 
**gnuit,  bargain  and  sell,"  as  th^  did  not 
Imply  a  covenant  of  warranty  or  representa- 
tion of  titie  In  the  grantor,  could  not  estop 
him  from  asserting  a  title  which  he  snbee- 
qnmtiy  acquired.  Nor  did  section  285,  dlv. 
fi,  Oen.  Laws.  GOmp.  St  1887,  entirely 
change  tbe  onwritten  law  In  this  regard;  tor 
the  covenants  Implied  by  the  words  quoted 
are  that  the  grantor  has  not  prertously  ccm- 
veyed  the  same  real  estate,  or  any  right,  titie, 
or  Interest  therein,  to  any  person  other  than 
tbe  grantee,  and  that  it  Is  free  from  incum- 
brances made  or  suffered  by  tbe  grants  or 
any  pwaon  claiming  under  him.  Bnt  section 
267  provides:  "If  any  person  convey  any 
real  estate  by  ctmveyance  purporting  to  con- 
vey the  same  In  fee  slmide  absolute,  and 
shall  not,  at  tbe  time  of  such  conveyance, 
have  the  legal  estate  In  such  real  estate,  bnt 
shall  aft»wards  acquire  the  same,  the  legal 
estate  snbsequentiy  acquired  shall  Imme- 
diately pass  to  the  grantee,  and  such  con- 
v^ance  shall  be  valid  as  If  mch  legal  estate 
bad  been.  In  tbe  grantor  at  the  time  of  the 
conveyance."  According  to  the  construction 
of  this  section  In  Meyendorf  v.  Frobner,  3 
Mont  282,  and  In  Clark  v.  Baker,  14  Gal. 
612,  76  Am.  Dec.  449,  tbe  rule  of  tbe  common 
law  as  to  the  effect  of  deeds  under  tbe 
jrtatnte  of  uses  upon  the  subsequently  ac- 


quhred estate  of  the  grantor  has  been  chan-  ^ 
ged  thereby,  and  the  words  *^rant,  bargain 
and  sdl"  serve  to  conv^  the  after-ecqiUred 
title  We  may  therefOTe  assume  tbat,  while 
the  granting  clause  in  the  deed  fnnn  Mc- 
Dermott to  tiie  plaintiff  did  not.  when  test- 
ed 17  the  rules  of  the  common  law,  serve 
to  estop  the  grantor,  yet  that,  under  section 
267,  aupra,  the  clause  had  the  effect  of  pass- 
ing to  the  plaintiff,  so  long  as  it  held  under 
the  deed,  whatever  outstanding  titie  he  might 
acquire;  and  we  may  also  assume,  tiiough  It 
Is  mmeceesary  to  do  so,  that  the  language  In 
the  latter  portion  of  the  deed  Is  sufficient, 
both  at  the  ccHumon  law  and  under  the  stat- 
ntes,  to  estc^  McDermott  and  his  privies 
from  asserting  title  afterwards  acquired 
him  or  them  Inomslstent  vrlth  the  titie  In- 
tended to  be  conveyed  by  tiie  deed.  In  other 
words,  we  mi^  ccmeede  that  the  deed  fran 
McDermott  to  the  plaintiff  was  effectual  to 
convey  to  It  any  title  which  McDermott 
might  thereafter  acquire,  provided  tbe  plain- 
tiff still  lawfully  claimed  under  the  deed. 

Bnt  neither  tiie  rule  of  the  common  law 
not  that  prescribed  by  section  267,  supra, 
has  application  to  the  presmt  case.  The 
court  found  that  tbe  plaintiff,  with  the  In- 
tention to  abandon  It,  failed  to  represent 
the  Northwest  lode  claim  In  18^  and  ac- 
tually did  abandon  It  tm  December  31st  of 
that  year.  The  careful  examination  to  which 
we  have  subjected  the  record  enables  ua  to 
say  that  the  evidence  was  sufficient  to  Jus- 
tl^  this  finding.  Again,  even  If  there  was 
not  an  abandonment  It  is  admitted  that,  by 
reason  of  the  plaintiff's  neglect  to  represent 
In  1892,  the  claim  was  open  to  relocation 
and  consequent  forfeiture.  While  It  was 
subject  to  forfeiture,  Brogan  located  It 
The  court  found  that  Brogan  made  the  loca- 
tion In  good  faith  for  himself,  and  not  for 
McDermott;  that  McDermott  was  not  char- 
ged with  the  duty  of  seeing  that  the  annual 
representation  was  performed;  and  that 
there  was  no  agreement  or  conspiracy  be- 
tween McDermott  and  Brogan  to  locate  the 
claim  toi  the  former's  benefit;  and  these 
findings  were  justified  by  tbe  evidence. 
Abandonment  operated,  ipso  facto,  to  eitin- 
guisb  tbe  right  and  defeasible  title  of  the 
plaintiff,  the  claim  at  once  reverted  to  the 
public  domain,  and  any  qualified  person 
could  relocate  the  ground.  If  there  was  not 
an  abandonment,  then  the  plalntifTs  failure 
to  do  tbe  representation  for  1882,  coupled 
with  its  failure  to  resume  vrork  In  1883  be- 
fore Brogan  in  good  faith  made  his  location, 
constituted  a  forfeiture,  extlngnisbed  the 
plaintiff's  r^fat,  reinvested  tbe  governmmt 
with  full  title,  and  simultaneously  clothed 
Brogan  with  tbe  rights  flowing  from  a  valid 
location.  In  either  event— abandonment  or 
forfelture^the  plaintiff  ceased  to  own  or 
have  any  Interest  In  the  claim. 

Provided  It  does  oot  negative  tbe  validity 
or  Impair  the  efficacy  of  the  titie  which  he 
purported  to  convey,  w  violate  the  cove* 
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nante  In  his  deed,  the  grantor  may  acquire 
a  title  subsequently,  and  assert  it  against 
bis  grantee.  3  Washb.  Beal  Prop.  (6tta  Ed.) 
p.  110,  I  1983;  Tied.  Beal  Prop.  p.  651,  | 
727,  and  cases  there  cited.  The  purpose  of 
the  rules  referred  to  is  not  to  deprive  the 
grantor  of  the  right  to  become  the  owner 
of  the  property  which  he  has  conveyed. 
Abaudoimient  was  equivalent  in  effect  to  a' 
deed  by  -the  plaintiff  surrendering  the  claim 
to  the  government;  forfeiture  was  tanta- 
mount to  such  a  deed,  and  to  a  grant  from 
the  government  to  Brogan  conferring  upon 
him  the  rights  and  privileges  of  a  locator. 
The  deed  from  McDermott  to  the  plaintiff 
conveyed  all  the  possessory  right  which  Mc- 
■Dermott  held  in  that  part  of  the  mineral 
land  of  the  United  States  covered  by  the 
Korthw^st  lode  claim,  and  also  the  title 
which  McDermott  might  thereafter  acquire 
by  patent  issued  to  perfect  the  title  obtain- 
ed by  location  and  compliance  with  the  law; 
the  only  title  outstanding  was  that  of  the 
government;  the  plaintiff  either  surrendered 
by  abandonment  or  lost  by  forfeiture,  with- 
out the  fault  of  McDermott,  Its  defeasible 
title;  if  surrendered  by  abandonment,  the 
estate  of  the  plaintiff  reverted  to  the  govern- 
ment, and  was  merged  in  the  paramount  ti- 
tle; if  lost  by  forfeiture  through  Brogan's 
location,  there  was  a  return  and  mei^er, 
and  at  the  same  mcHuent  (tf  time  a  g^-ant  by 
the  government  to  the  new  locator.  As  al- 
ready observed,  by  abandonment  an  unpat- 
ented mining  claim  necessarily  becomes 
part  of  the  public  domain;  by  forfeiture  it 
became  such  for  an  instant  only;  the  merger 
and  new  grant  being  simultaneous.  The 
land  embraced  within  the  claim  of  the  plain- 
tiff was  therefore  part  of  the  public  mineral 
lands  it  the  time  Brogan  located  the  Sham- 
rock lode  claim.  It  cannot  reasonably  be 
contended  that,  in  the  absence  of  fraud,  the 
title  acquired  by  McDermott  from  Brogan 
passed  to  the  plaintiff.  If  A.  (McDermott) 
conveys  land  to  B.  (plaintiff),  and  B.  quit- 
claims to  C.  (the  government),  and  O.  con- 
veys to  D.  (Brogan),  and  D.  to  A.  (McDer- 
mott), certainly  B.  (plaintiff)  will  not  be 
heard  to  say  that  when  A.  (McDermott)  ac- 
quired title  from  D.  (Brogan)  It  passed  to 
B.,  or  that  A.  (McDermott)  is  estopped.  Bro- 
gan, having  by  his  location  acquired  a  title 
whlcb  was  good  as  against  the  plaintiff, 
lawfully  conveyed  to  McDermott,  who  ac- 
quired the  title  of  the  locator;  and  the  fact 
that  McDermott  was  at  the  time  a  stock- 
holder and  trustee  or  director  of  the  plain- 
tiff in  nowise  lessened  his  right  so  to  pur- 
chase and  hold  the  mining  ground.  The  title 
obtained  from  Brogan  did  not  Inure  to  the 
benefit  of  the  company.  The  evidence  was 
st\fnclent  to  justify  the  findings,  and  the 
latter  support  tbe  Judgment.  The  oniy  ques- 
tions presented  are  those  which  we  have 
dlscnsRpd.  The  cnse  seems  to  have  been 
well  and  carefully  tried  by  the  learned  judge 
Vt  the  district  court 


The  Judgment  and  tbe  order  overruling  tbe 
motion  for  a  new  trial  are  affirmed.  Af- 
firmed. 

MILBURX.  J.,  concurs.  The  CHIEF  JUS- 
TICE, being  dtequallfiedl,  takes  no  part  in  die 
foregoing  decision. 

(25  Ctah,  1») 

SNOW  V.  TARPET. 
(Supreme  Court  of  Utah.   July  21,  1802.) 

APPEAL— EXCEPTIONS— STBNOGRAPHBR'B 
NOTES. 

1.  Where  tbe  transcript  ou  appeal  coDtains 
no  exceptions,  other  than  a  transcript  of  the 
offlciol  stenographer's  notes  taken  at  the  trial, 
snch  transcript  uot  having  been  submitted  to 
the  trial  court  for  approval,  tbe  exceptions 
therein  stated  canuot  be  considered  by  the  ap- 
pellate court. 

Appeal  frum  district  court  Salt  I^ke  coun- 
ty; C.  W.  Morae,  Judge. 

Action  by  A.  K.  i^now  against  D.  P.  Tar- 
pey.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

L.  R.  Rogers  and  Ogden  Biles,  for  appe- 
lant J.  £.  Frick  and  Q.  M.  Sullivan,  fW 
respondent 

BOOTH,  District  Judge.  This  is  an  actioo 
brought  by  the  plaintiff  and  respondent  in  tbe 
Third  Judicial  district  court  for  damages 
against  the  defendant  and  appellant  for  al- 
leged breach  of  contract  for  tiie  sale  of  cv- 
tain  lands  in  Box  Elder  county,  Utah.  Tbe 
answer  of  the  appellant  admitted  Uie  contract 
and  denied  the  damage.  The  cause  was  tried 
before  a  jury,  and  a  verdict  for  f4,761Ji8  was 
rendered  for  the  plaintiff,  and  judgment  duly 
entered  tbowin.  The  defendant  moved  for  a 
new  trial,  which  motion  was  overruled,  and  be 
thereupon  appealed  to  this  court. 

The  respondent  ctaallengea  direcUy  tbe 
standing  of  the  appellant  before  this  court 
on  a  motion  to  dismiss  the  appeal  on  the  fol- 
lowing grounds,  to  wit:  "(1)  Because  the 
transcript  originally  certlfled  to  this  court  has 
been  altered  without  leave  of  court  without 
notice  to  plaintiff  and  respondent  or  bis  coun- 
sel, and  without  any  authority  therefor.  (2) 
Because  the  purported  transcript  now  on  file 
Is  not  tbe  transciipt  as  certified  by  tl»  derk 
of  the  district  court  of  Salt  Lake  county  to 
this  c^iurt.  (3)  Because  said  purported  tran- 
script Is  not  a  true  and  correct  transcript  of 
the  files  and  records  of  the  district  court  of 
Salt  Lake  county  In  said  cause,  in  that  it  faUa 
to  contain  all  the  files  of  said  district  court 
In  said  cause,  but  contains  three  pages  of  mat- 
ter foreign  to  the  records  of  this  case.  (-4) 
Because  the  exceptlws  embodied  in  said  three 
pages  of  said  transcript  purported  to  have 
been  taken  at  the  trial  by  the  defendant  were 
never  noted  on  the  minutes  of  the  court  and 
were  never  proposed,  allowed,  or  settled  as  a 
bill  of  exceptions,  and  were  never  filed  In  this 
case.  (5)  No  oral  exceptions  token  at  tbe 
trial  were  ever  proposed  and  allowed  or  set- 
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tied  by  the  trial  Judge,  and  were  never  sought 
to  be,  and  never  were,  made  a  part  of  the 
flies  ai^  recorOs  of  the  district  court,  or  a 
part  of  the  Judgment  roll  of  said  court,  in 
this  action."  Said  motion  of  respondent  la 
supported  by  the  certificate  cf  the  trial  Judge, 
wherein  he  certiflea  "that  when  the  parties 
rested,  respectively,  I,  as  Judge  of  the  court. 
Instructed  the  Jury  In  ^tlng;  that,  after 
such  Instructions  were  given,  the  parties  pre- 
sented their  exception  to  the  Instructions  to 
the  stenographic  reporter  of  this  court,  and 
said  reporter  noted  down  such  exceptions  in 
the  record  of  the  proceedings  of  the  case; 
that  neither  party  to  this  proceeding  ever  pre- 
pared and  presented  a  bill  of  exceptions  em- 
bodying the  exceptions  aforesaid,  and  no  bill 
nt  exceptions  was  ever  presented  to  me  or  al- 
lowed in  this  case  by  either  party."  ^Id  mo- 
tion of  the  reap  ndent  Is  further  supported 
by  an  affidavit  of  the  deputy  clerk  of  said 
court,  which  affidavit,  among  other  things, 
states  'that  on  the  5th  day  of  February,  1902, 
she  prepared  and  made  up  the  Judgment  roll, 
"and  certified  to  the  said  Judgment  roll  as 
deputy  clerk  aforesaid,  and  the  said  certifi- 
cate to  the  said  Judgment  roll  was  typewrit- 
ten by  this  affiant;'  that  on  said  5th  day  of 
February,  1902.  she  delivered  the  said  Jud^ 
mait  roll  at  the  cffice  of  the  clerk  of  the  su- 
preme court  of  the  state  of  Utah.  Affiant 
says  that  she  has  since  examined  the  said 
Judgment  roll  In  said  cause,  and  that  said 
Judgment  roll  as  It  now  appears  is  not  the 
Judgment  roll  as  was  certified  to  by  this  affi- 
ant to  the  supreme  court  aforesaid;  that  the 
same  has  been  changed  by  some  one  other 
than  this  affiant,  In  this,  to  wit:  that  page  52 
of  said  Judgment  roll,  as  originally  certified 
to,  consisted  of  a  memorandum  of  costs,  and 
that  page  50  embraced  a  subpcena;  that  said 
memorandum  of  costs  and  subpcena  have  been 
extracted  from  said  Judgment  roll,  and  in 
place  thereof  has  bef^n  injected  what  purport 
to  be  exceptions  to  certain  rulings,  which  pur- 
ported exceptions  now  embrace  pages  50,  51, 
and  62."  The  affidavit  further  states  that 
certain  changes  have  been  made  In  the  in- 
dex. The  appellant  presents  an  affidavit  of 
U  B.  Rogers,  which  states  that  the  affiant 
is  the  attorney  for  the  appellant;  that,  before 
the  transcript  In  this  case  was  filed  In  this 
cfHirt,  on  examination  he  discovered  that  a 
subpcena  and  a  memorandum  of  costs  had 
been  improperly  Inserted  therein,  and  affiant 
thereupon  directed  his  clerk  to  detach  them 
from  the  transcript  imd  put  In  place  thereof 
the  exe^ti::ns  actually  taken  at  the  trial  to 
certain  Instructions  given  by  the  trial  court 
to  the  jury,  furnished  by  the  official  steuog- 
raphor  of  the  court  which  tried  the  case,  and 
then  have  the  district  clerk  change  the  certifi- 
cate accordingly.  The  change  was  not  made, 
and  the  attorney  for  the  appellant  did  not 
know  of  the  change  not  being  made  until  serv- 
ed with  a  copy  of  the  respondent's  m  ition  to 
dismiss  the  appeal.  The  affidavit  of  Justin 
B.  Davis,  referred  to,  states  that  pages  SO,  51, 


and  52  of  the  transcript  heretofwe  referred 
to  were  typewritten  by  the  affiant;  that  the 
same  is  a  true  and  correct  transcript  of  his 
official  notes,  so  far  as  relates  to  said  excep- 
tions. 

We  hold  that,  under  tiie  facts  In  this  case, 
no  bill  of  exceptions  was  ever  allowed,  set- 
tied,  or  filed,  and  thoefore  there  is  nothing 
for  this  court  to  review,  except  the  transcript 
as  it  was  without  the  exceptions  contained  in 
pages  SO,  51,  and  52  thereof;  and,  with  those 
pages  not  considered,  there  exists  no  reason 
to  reverse  the  Judgment  of  the  Iowa?  court. 
We  do  not  hold  that  a  mistake  in  a  transcript 
cannot  be  corrected.  If  the  same  shall  be 
brought  to  the  attrition  of  the  trial  court, 
and  by  him  allowed.  It  Is  not  a  proper  prao- 
tlce  to  file  as  a  bill  of  exceptions  a  paper  that 
has  never  been  submitted  to  the  trial  court 
for  Its  approval,  modification,  or  rejection. 

The  Judgment  of  the  lower  court  Is  affirm- 
ed, with  coste  to  the  idalntlfr. 

MINIIB,  a  J.,  and  BASKIN,  concur. 


Ut«b.  m 

HERRIMAN  IBR.  CO.  v.  KEEL  et  aL 
(Supreme  Coart  of  Utah.  July  10.  1902.) 

APPEAL— LAW  OP  THE  CASE— PINDINQS  ON 
CONFLICTING  EVIDENCE— WATERS— UNDER- 
GROUND AND  PERCOLATINQ— DAMAQBS  IN- 
CIDENTAL TO  ESCAPE— DIGQING  TUNNEL- 
DRYING  UP  SPRINGS— DAMNUM  ABSQUE  IN- 
JURIA—TURNING  WATERS  INTO  NATURAL 
STREAM— DIVERSION— BURDBN  OF  PROOF. 

1.  Wbere  a  ease  is  reversed  for  inaufflcieney 
of  evidence  to  support  a  material  fioding,  and 
in  the  second  trial  material  evidence  aot  offered 
at  the  first  trial  is  introduced,  the  decision  on 
the  first  appeal  as  to  the  matters  involved  in 
such  finding  is  not  conclusive  on  a  second  ap- 
peal. 

2.  The  decision  of  an  appellate  coart  consti- 
tutes the  law  of  the  case  only  as  to  such  ques- 
tions as  were  necessarily  involved  in  such  deci- 
sion, and  were  presented  to  the  court  and  ex- 
pressly or  impliedly  decided. 

3.  The  only  questions  before  an-  appellate 
court  on  an  appeal  are  those  raised  by  assign- 
ments of  error  and  also  presented  in  appellant's 
briefs. 

4.  Findings  based  on  conflicting  evidence,  con- 
sidered and  weighed  by  the  trial  court  in  the 
li^ht  of  a  personal  examination  of  the  subject- 
matter  on  suit,  will  not  be  disturbed  on  appeal.*^ 

5.  Water  standing  in  land  underneath  the  aur- 
face,  or  passing  through  it  by  filtration,  perco- 
lation, chemical  attraction,  or  in  undefined  and 
unlrnown  streams,  belongs  to  the  land,  and  the 
incidental  drying  up  of  springs  caused  by  the 
escape  of  such  waters  into  and  out  through  a 
tunnel  driven  by  one  on  bis  own  land  Is  dam-* 
num  absque  injuria.^ 

6.  Where  one  who  has  developed  water,  inci- 
dentally, in  digging  a  tunnel  on  his  own  land, 
turQ»  it  into  a  stream,  he  does  not  thereby  aban- 
don it,  but  may  take  it  out  axain  lower  down 
the  natural  stream,  with  a  proper  allowance  for 
seepage  and  evaporation. 


^  2.  See  Appen.1  and  Error,  vol.  3,  CcDt.  Dig,  S! 

4355-4357. 

*  Miller  T.  Ltvisgston,  61  Pac  m.  22  Utah.  174; 
Larseu  v.  Oneslto,  69  Pac.  234,  21  Utah,  88. 

■  Crescent  Mln.  Co.  v.  Sllv«r  King  Min.  Co.,  U 
Pan.  244,  17  Utah,  444,  ID  Am.  St.  Rep.  810;  Irriga- 
tion Co.  V.  HIchafllBon,  60  Pao.  843,  21  Utah.  H8,  U 
U  B.  A.  2S0.  U  Am.  St.  R«p,  687. 
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7.  Where  one  turns  water  dereloped  from  hia 
iaod  into  a  natural  stream,  and  takes  It  out 
lower  down  Bnch  stream,  the  burden  fs  on  him 
to  show  that  he  does  not  take  out  more  than 
be  is  entitled  to  after  allowing  for  seepage  and 
era  p  oration. 

Appeal  from  district  court,  Salt  I>ake  coun- 
ty; H.  II.  Kolapp,  Judge. 

Suit  by  the  Herrlman  Irrigation  Company 
against  George  W.  Keel  and  others.  From  a 
decree  In  favor  of  defendants,  plaintiCf  ap- 
peals. Moditied. 

King,  Burton  &  King,  for  appellant  An- 
drew Howat  for  respondents. 

BARTCH,  J.  This  action  was  brought  to 
restrain  the  defendants  from  continuing  to 
divert  water  from_  Butter&eld  creek,  the  use 
of  which  the  plaintUE  claims  by  right  of  prior 
appropriation. 

It  appears  from  the  record  that,  about  the 
year  1S62,  various  persons  settled  upon  lands 
where  the  village  of  Herrlman  Is  situated, 
and  appropriated  all  the  water  of  Bnttetfield 
creek  for  the  purposes  of  Irrigation  and  do- 
mestic use.  Afterwards  those  entitled  to  the 
use  of  the  water  organized  the  plaintiff  cor- 
poration, for  the  purpose  of  controlling  Its 
use  and  distribution  according  to  the  respee- 
tlre  rights  of  the  sharelwlders;  and  the  anB- 
poration  Is  the  owner  of  the  water  so  appro- 
priated, and  represents  all  the  parties  bene- 
ficially Interested  Inlbe  appropriation  and  use 
thereot  AU  the  water  running  In  the  natural 
stream  was  so  used,  by  those  persona  and 
th(>Ir  eacceason,  from  the  time  of  the  first  ap- 
propriation until  about  the  year  18M,  when, 
about  two  miles  above  the  point  of  diversion 
of  tbe  plaintiff,  the  defendants  erected  a  head 
gate  In  the  natural  chaiinel  at  tbe  creek,  and 
diverted  about  mie-half  of  the  water  then 
flowing  In  the  stream,  and  from  that  time  un- 
til the  commencement  of  this  snlt  the  defend* 
ants  have  continued  to  divert  such  portion  of 
the  stream.  Prior  to  tbe  diversion  of  any 
water  by  tbem  from  tbe  creek,  tbe  defendant 
company  had  become  the  owner  of  a  number 
of  mining  claims,  and  to  develop  these  claims, 
and  tor  the  purpose  of  extracting  minerals 
therefrom,  the  mining  company  had  drivcoi 
tvo  tunnels  upon  its  own  land;  the  one.  the 
Queen  tunnel,  extending  into  the  mountains 
about  2,900  feet,  and  the  other,  or  Butterfleld 
tunnel,  over  8.200  feet.  In  tbe  construction 
of  these  tunnels  the  water  in  dispute  was 
developed,  turned  into  the  creek,  and,  after 
flowing  In  the  natural  channel  for  a  consid- 
erable distance,  diverted  by  tbe  defendants, 
at  their  point  of  diversion,  by  means  of  tbe 
head  gate.  The  plaintiff  claims,  and  intro- 
duced evidence  tending  to  show,  that  tbe  con- 
struction of  the  tunnels  caused  a  number  of 
springs,  out  of  whl<^  water  theretofore  flow- 
ed into  the  creek,  to  dty  up  and  cease  flowing, 
and  tbat.  except  for  the  tunnels,  tbe  water 
flowing  from  them  would  flow  from  the 
Hprlngs.  The  defendants  introduced  evidence 
tending  to  show  that,  in  the  vicinity  of  wh»e 


tbe  springs  In  question  are  claimed  to  have 
formerly  existed,  springs  are  still  flowing; 
that  the  construction  of  the  tunnels  did  not 
have  tbe  effect  of  causing  any  springs  to 
cease  flowing:  that,  it  any  springs  ceased  to 
flow.  It  was  tbe  result  of  otber  causes,  such 
as  less  pre^I^tatlou  for  several  saccesslre 
years,  tbe  destruction  of  timbor  and  nnder- 
growth,  which  formerly  retarded  the  snow 
from  melting  and  retained  moisture,  etc.;  and 
th.1t  the  streams  of  water  flowing  out  of  the 
tunnels  came  from  percolation  and  small  un- 
defined and  unknown  subterranean  streams. 
The  evidence  shows  that  water  comes  Into 
the  ButterBeld  tunnel  from  Innumerable 
places  beyond  a  point  therrin  about  SJiOO 
feet  from  the  mouth  thereof.  There  airpears 
to  be  no  surface  indication  of  any  channd  ta' 
water  course  between  tbe  springs  in  qaestion, 
and  the  tunnels,  and  the  springs  claimed  to 
have  been  affected,  are  situate  from  nearly  a 
mile  to  a  mile  and  a  half  distant  from  the 
tunnels.  At  tiie  trial  tbe  court  entered  a  de- 
cree til  favor  of  tiie  defendants,  and  the  plain- 
tiff appealed. 

This  case  was  before  us  on  a  former  oeca* 
sion,  and  we  then  reversed  It,  and  remanded 
it  for  a  new  trial.  19  Utah,  453,  67  Pac  537, 
51  li.  R.  A.  930.  At  the  fbrmer  trial  it  was, 
the  same  as  at  this,  decided  in  favor  of  tiie 
defendants,  and  the  plaintiff  then,  same  as 
now,  wa^  the  appellant  On  this  appeal,  the 
appellant  in  tbe  first  Instance  Insists  that 
under  the  "law  of  the  case,"  this  court  should 
set  aside  the  findings  and  decree  of  the  trial 
court,  and  order  Judgment  entered  as  prayed 
for  in  the  complaint;  and  that  the  questions 
now  herein  prMented  were  adjudicated  on  the 
former  appeal,  and  have  become  res  Judicata. 
The  efficacy  of  the  general  rule  here  in- 
voked is  not  to  be  doubted.  Tbe  rule,  bow- 
ever,  Is  not  entirely  without  llmitatlona.  It 
does  not  apply  to  expressions  of  opinions  on 
questions  tbe  disposition  of  wbicb  was  not 
necessary  for  tbe  decision,  or  to  the  reasoning 
or  illustrations  In  an  opinion,  boweva  Impor- 
tant in  determining  what  was  decided.  Notii- 
ing  In  a  decision  which  Is  merely  obtter  dic- 
tum is  controlled  by  the  rule.  Nor  does  a 
decinlon,  as  to  a  question  of  fiict,  ftill  within 
the  rule,  wben,  upon  the  retrial,  material  evi- 
dence not  offered  at  tbe  flrat  trial  la  Intro- 
duced. So  the  doctrine  of  res  JudlcaU  does 
not  apply  wh^  a  Judgment  Is  reversed  and 
remanded  for  a  new  trial  because  material 
findings  of  fact  are  not  8Upp(Hled  tbe 
proof,  and  when  at  tbe  second  trial  additional 
evidence  la  offered  and  admitted.  But  npon 
oil  questions  Involved  in  the  Judgment  the 
decislm  of  the  appellate  court  Is  conclmhre 
This  appears  to  be  the  settled  law. 

In  Elliott  App.  Proc.  I  578^  the  author, 
after  stating  tbat  'It  Is  a  firmly  aettied  prin- 
ciple that  the  decisions  of  the  appellate  tri- 
bunal constitute  the  law  of  the  case  npon 
all  the  points  In  Judgment"  says:  "It  Is. 
however,  to  be  borne  In  mind  that  the  rule 
does  not  go  to  tbe  extent  of  foreeloalng  a  ie> 
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view  of  all  the  questions  discnssecl,  for  It 
does  not,  by  any  means,  go  to  tliat  length. 
It  is  only  BDch  questtons  as  were  before  the 
court  for  decision,  a:nd  such  as  -were  ex- 
pressly or  impliedly  decided,  that  are  con- 
clusively adjudicated.  The  reasoning  or  il- 
lustrations of  the  court  do  not  constitute  de- 
cisions, and  hence  the  reasoning  and  the 
illustrations,  although  they  may  be  impor- 
tant as  aids  in  determining  -what  was  actu- 
ally decided,  do  not  constitute  the  binding 
adjudication."  In  Barney  v.  Railroad  Co., 
IIT  V.  S.  228,  6  Sup.  Cft.  6iV4.  2a  L.  Ed.  858, 
one  question  was  whether,  on  a  former  ap- 
peal, certain  matters  had  been  determined, 
and  had  become  the  law  of  the  case.  In  an 
opinion  written,  on  that  appeal,  by  Mr.  Jus- 
tice Field,  certain  expressions  were  made 
upon  certain  legal  questions  Involved  in  the 
case,  but  not  then  directly  before  the  court 
for  determination.  The  decree  was  revers- 
ed, and  the  cause  remanded,  with  directions 
to  take  further  proceedings  In  accordance 
with  the  opinion.  113  U.  S.  618,  6  Snp.  Ct. 
606,  28  L.  Ed.  1109.  The  lower  court,  on  the 
retrial,  it  seems,  considered  itself  bound  by 
the  expressions  of  opinion  so  inadvertently 
made,  and  disposed  of  the  case  accordingly. 
On  the  second  appeal,  it  was  urged  that 
what  was  stated  in  the  opinion  of  the  ap- 
pellate court  had  become  the  law  of  the 
case.  On  this  question,  Mr.  Justice  Field, 
who  again  delivered  the  opinion  of  the  court, 
said:  "We  said,  however,  that  the  grant  of 
these  additional  sections  might  be  r^arded 
as  one  of  quantity,— an  inadvertence  for 
which  the  writer  of  that  opinion,  who  Is 
also  the  writer  of  this  one,  Is  alone  responsi- 
ble. The  statement  was  not  at  all  material 
to  the  decision,  which  was  that  a  deduction 
should  have  been  made  by  reason  of  the  in- 
tersection of  the  two  grants,  so  far  as  the 
prior  grant  was  located  within  the  exten- 
sion. We  recognize  the  rale  that  what  was 
decided  In  a  case  pending  before  ua  on  ap- 
peal Is  not  open  to  reconsideration  In  the 
same  case,  on  a  aeccmd  appeal  upon  simi- 
lar facts.  The  first  decision  Is  the  law  of 
the  case,  and  must  control  Its  disposition; 
but  the  role  does  not  apply  to  ecpresslona  of 
opinion  on  matters  the  dlaposltion  of  which 
was  not  required  for  the  dedBlon."  So,  in 
Hattlngly  t.  Pennle,  106  CaL  614,  89  Pac. 
200,  46  Am.  St  Rep.  87,  it  was  said:  *1t  is 
settled  beyond  controversy  that  a  decision 
of  this  court  on  appeal,  as  to  a  question  of 
fact,  does  not  become  the  law  of  tiie  case. 
Bnt  plaintiff  contends  tbat  the  qaesdon  thus 
Ijresented  of  Uie  InaofRcIency  of  the  evi- 
dence tb  rapport  a  verdict  for  plaintiff  was  a 
question  of  lew,  and  was  the  very  fact  in 
judgment  on  that  appeal.  Assuming,  with- 
out deciding,  that  the  view  Is  correct,  we 
are  nevertheless  of  opinitm  that  the  point 
now  presented  la  not  the  same  as  Huit  so 
anppoaed  to  have  been  decided  on  the  for- 
mer aroeal;  and  that  we  are  therefore  now 
t>ntltled  to  consider  It  without  being  con- 
OS  P^B 


eluded  by  the  former  decision.  We  adhere 
to  what  was  said  on  that  subject  In  Wix- 
sou  V.  Devine,  SO  Cal.  388,  22  Pac.  224,  and 
will  not  extend  the  application  of  the  doc- 
trine of  the  'law  of  the  case'  beyond  the 
cases  in  which  it  has  hitherto  been  held  to 
apply."  In  Union  Scliool  Tp.  v.  First  Nat. 
Bank  of  Crawfordsville,  102  Ind.  464,  2  N. 
E.  194,  it  was  said:  'The  principle  that  a 
decision  on  appeal  governs  the  case  through- 
out all  its  subsequent  stages  we  fully  recog- 
nize, but  we  do  not  understand  it  to  be  what 
appellee's  counsel  assert.  In  our  Judgment, 
a  decision  rendered  on  appeal  does  not  con- 
clusively determine  merely  incidental  or  col- 
lateral questions,  but  determines  only  such 
questions  as  are  presented  for  decision,  and 
are  decided,  as  essential  to  a  Just  disposi- 
tion of  the  pending  appeal."  Wlxson  v.  De- 
vine,  80  Cal.  385,  22  Pac.  224;  Clark  v. 
Hershy,  52  Ark.  473,  12  S.  W.  1077;  Mad- 
dox's  Ex'r  V.  Williams,  87  Ky.  147.  7  S.  W. 
907;  Hughes  v.  Railway  Co.,  78  Mich.  399, 
44  N.  W.  396;  Sprauge  Inv.  Co.  v.  Mouat 
Lumber  &  Inv.  Co.  (Colo.  App.)  60  Pac.  179; 
Railway  Co.  v.  Fox,  60  Neb.  531,  83  N.  W. 
744. 

Having  thus  seen  that  a  decision  of  an 
appellate  court  constitutes  the  law  of  the 
case  only  as  to  such  questions  of  law  as 
were  Involved  in  the  Judgment,  and  as  were 
presented  to  the  court  and  expressly  or  Im- 
pliedly decided,  it  now  becomes  Important 
to  determine  what  questions  were  before 
this  court  and  decided  on  the  former  ap- 
peal In  this  case.  When  a  suit  Is  brought, 
the  questions  to  be  tried  must  be  determined 
by  the  pleadings;  and  all  will  concede  that 
no  questions  can  be  determined  by  the  trial 
court  or  Jury  except  such  as  have  been  put 
in  issue.  On  appeal,  all  questions  to  be  de- 
termljied  must  be  raised  by  assignments  of 
error,  and  In  the  appellate  court  only  ques- 
tions so  raised  can  be  presented  and  deter- 
mined. It  will  thus  be  observed  that,  be- 
fore the  court  below  can  try  and  determine 
a  question,  the  same  must  be  put  in  Issue 
by  the  pleadings,  and  that,  before  the  ap- 
pellate court  can  review  the  action  of  the 
trial  court  to  determine  a  question,  such 
question  must  be  raised  by  an  assignment 
of  error.  Not  only  must  the  question  be  so 
raised  on  appeal,  but  all  the  errors  relied 
upon  must,  under  the  rules  of  this  court,  be 
plainly  and  distinctly  set  forth  In  the  appel- 
lant's brief.  It  is  a  general  rule  of  practice 
In  this  court  thtrt  all  errors  assigned,  but  not 
insisted  upon  in  the  appellant's  brief,  will 
be  disregarded,  and  considered  as  waived 
and  as  raising  no  question  for  determina- 
tion. Only  such  questions,  therefore.  In  any 
given  case,  as  are  raised  by  assignments  of 
error,  and  presented  in  the  appellant's  brief, 
are  before  the  svipreme  court  for  determina- 
tion. 

On  the-  former  appeal,  In  the  present  case, 
it  appears  from  an  examination  of  the  ap- 
pellant's brief  that  all  the  questions  pre- 
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fiented  and  Insisted  upon  were  questions  of 
fact,  and  a  perusal  of  tbe  opluiou  then  de- 
livered by  Mr.  Justice  Baskin  will  show  tliat 
this  court  simply  determiued  that  the  eiev- 
euth  fludiug  of  fact,  and  a  part  of  the  sixth, 
were  erroneous,  and  were  not  supported  by 
the  evidence,  and  that  pInlntlfC's  exceptions 
to  them  on  tliat  ground  were  well  t^ken. 
These  were  the  only  matters  discussed  and 
decided  in  that  opinion,  and  thereupon  the 
cause  was  rcTersed  and  "remanded  for  a 
new  trial"  generally.  It  Is  quite  clear  that 
only  qaestlons  of  fact  were  presented  and 
determined  on  tbe  former  appeal,  and,  as 
we  have  seen,  the  determination  of  such 
questions  on  appeal  does  not  become  res  Ju- 
dicata Where  the  Judgment  Is  reTeraed,  and 
the  cause  remanded  for  a  new  trial  gen- 
erally, without  any  specific  directions,  and 
where,  as  in  tills  case,  a  considerable  amount 
of  mnterial  evidence  not  offered  at  tbe  first 
trial  Is  Introduced  upon  retrial.  Under  these 
circumstances,  mere  expressions  of  opinion, 
as  to  the  law,  wlilch  were  not  required  for 
the  decision,  cannot  become  tbe  law  of  the 
case,  nod  do  not  preclude  us  from  now  de- 
termining the  law  applicable  to  the  facts. 
From  the  foregoing  considerations,  I  am  of 
the  opinion  that  the  decisive  questions  pre- 
sented on  this  appeal  have  not,  by  virtue  of 
our  former  decision,  become  res  Judicata, 
and  we  are  therefore  now  at  liberty  to  de- 
termine them. 

The  appellant  insists  that  the  evidence  does 
not  warrant  tbe  ninth  finding  of  fact,  which 
reads:  "That  tbe  driving  of  said  tunnels,  or 
either  of  them, .did  not  dry  up  or  diminish 
the  Qow  of  any  spring  or  springs  In  Butter- 
field  canyon,  or  in  Tooele  fork  or  Spring 
gulch,  or  any  spring  or  springs  flowing  Into 
Butterfleld  creek  or  any  tributary  thereof. 
If  any  snch  spi-lngs  dried  up  or  diminished 
the  floWf  It  was  from  other  causes  than  said 
tunnels  or  either  of  them."  Upon  careful 
examination  of  the  testimony  upon  which  this 
finding  was  based,  I  am  unable  to  say  that 
the  proof  does  not  support  tbe  finding.  It  is 
shown  that  the  springs,  which,  it  is  claimed, 
have  ceased  to  flow,  are  situate  from  nearly 
a  mile  to  a  mile  and  a  half  from  the  tunnels. 
Butterfleld  canyon  extends  In  a  direction  sub- 
stantially east  and  west,  and  the  tunnds  are 
located  on  the  north  side  of  tbe  canyon,  and 
extend  into  tbe  mountain  on  that  side.  The 
tlmt>er  and  undergrowth  which  formerly  re- 
tarded the  melting  of  the  snow  and  retained 
tbe  moisture  have  been  removed  and  destroy- 
ed. The  country  In  that  vicinity  appears  to 
be  stratified,  and  there  is  evidence  tending  to 
show  that  the  dip  of  tbe  stratification  is  to- 
wards the  north,  and  that  consequently,  on  the 
north  side  of  Butterfleld  creek  and  canyon, 
tlie  waters  sink  into  the  soil  and  rocks,  and 
are  carried  by  the  stratlllcalion  along  tbe 
hertdlug  pliines  In  tlie  opiwslte  direction  from 
Butterfleld  creek.  The  witnesses  Stevenson 
and  I>oremus.  exiKTts  of  known  ability,  after 
extilnining  the  toiKigraphy  of  the  country  In 


question,  each  testlfled  that  In  his  opinion, 
after  an  examination  of  that  section  of  coun- 
ti-y,  lasting  for  a  period  of  10  days,  the 
springs  in  Spring  gulch  and  Tooele  fork, 
where,  it  Is  chiimed,  most  of  the  springs  la 
question  are  located,  were  not  affected  by 
either  tunnel;  the  witness  Stevenson  stating 
that  it  was  a  physical  Impossibility  for  the 
springs  to  be  dried  by  the  tunnels.  The  wit- 
ness Doremus  also  stated  that  he  "saw  noth- 
ing to  indicate  springs  had  dried."  The  wit- 
ness Black,  on  this  subject,  testified  as  fol- 
lows; "Lived  In  Butterfleld  canyon  from  '73 
to  '01,  about  a  mile  above  mouth  of  B^tte^ 
field  tunnel;  ran  sawmill  for  awhile;  got 
logs  from  Spring  gulch  and  Toode  fork;  weQ 
acquainted  with  springs  there;  examined 
gulches  three  times  since  December,  '95;  same 
springs  running  now  as  during  period  of  resi- 
dence; more  water  now  in  Butterfleld  creek 
below  tunnel  than  when  I  lived  there."  Fur- 
ther reference  to  the  testimony  in  support  of 
the  finding  is  not  deemed  necessary,  although 
there  is  much  other  evidence  of  simitar  Im- 
port In  tbe  record.  Then  there  Is  also  testi- 
mony tending  to  show  that  the  springs  In 
question  at  one  time  existed,  and  In  the  opin- 
ions of  several  witnesses  they  were  affected, 
and  have  ceased  fiowing,  because  of  the  driv- 
ing of  the  tunnels.  Such,  it  appears,  was  the 
opinion  of  Dr.  Talmage,  a  geologist  of  known 
ability.  That,  on  the  point  here  under  con- 
sideration, there  is  a  substantial  conflict  in 
the  evidence  Is  manifest  from  an  examina- 
tion of  It.  How,  tbeo,  can  this  court  inter- 
f(Te  with  the  findings  of  fact  In.  dispute? 
The  rule  has  been  flrmly  established  In  this 
Jurisdiction  that  the  appellate  court  will  not 
interfere  to  set  aside  a  finding  of  fact  where 
there  is  a  substantial  confilct  in  the  evidence 
relating  thereto.  This  rule  applies  with  es- 
pecial force  in  this  Instance,  since  the  Judge 
before  whom  tbe  cause  was  tried  not  only 
had  an  opportunity  to  see  the  witnesses  upon 
the  stand,  and  otiserre  their  demeanor,  and 
the  frankness  and  apparent  candor  with 
which  they  made  their  statements,  but  also, 
accompanied  by  tbe  representatives  of  both 
parties.  Including  an  expert  on  each  side, 
went  g.pon  the  gi*ound,  and  made  a  personal 
examination  of  the  subject-matter  of  the  suit, 
and  such  Inquiries  as  were  likely  to  elicit  the 
facts. 

Judge  Rolapp,  who  was  the  trial  Judge,  in 
deciding  the  case,  as  appears,  among  other 
things,  said:  "After  hearing  the  evidence 
and  arguments,  I  personally  visited  the  prem- 
ises, and  have  since  given  the  case  more  than 
ordinary  attention.  ♦  •  •  After  a  most 
careful  consideration  of  that  evidence,  it  is 
quite  apparent  that  not  even  a  vague  iater- 
ence  can  be  formed  from  tbe  testtmony  as  to 
even  tbe  approximate  location  of  any  sut»- 
terranean  channel  tiavlng  definite  or  any 
banks,  in  the  ordinary  acceptation  of  that 
word,  connecting  the  tunnels  and  the  springs. 
Much  less  can  a  guess  be  ventured  as  to  tbe 
direction  of  tlie  flow  of  any  nndergroand 
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Rtream  carried  In  such  unknown  cbannel.  It 
is  true  that  a  conclusion  was  reached  bj* 
plalntlfTs  experts,  based  uyou  various  the- 
ories, to  tlie  effect  that  tbey  could  account 
tor  no  other  cause  for  the  drying  up  of  these 
springy  except  the  excavation  of  the  defend- 
ants' tunnels,  but  the  reasons  offered  for  such 
condoslon  were  wholly  unsatisfactory  to  my 
mind,  and  did  not  accord  with  the  physical 
facts  ot)8«rTabIe  apon  the  ground.  The  topog- 
raphy of  the  country  in  and  around  Bntter- 
Aeld  creek  shows  that  the  stratification  has 
a  general  nortiieasterly  and  southwesterly 
strike,  and  a  general  northwesterly  dip,  with 
oecasltmal  very  decided  changes  and  curves; 
In  fact,  the  testimony  and  observations  on  the 
ground  show  that  the  dip  of  the  stratified 
rocks  east  of  St  James  gnlch  [a  galch  lying 
east  of  the  tunnels  and  west  of  tiie  'Blue 
Sprlngs'J  is  to  the  north,  while  the  dip  of 
the  rocks  west  of  St.  James  gakii  Is  to  the 
west.  •  •  •  Accepting  as  true  the  testi- 
mony relating  to  facts  [apart  from  mere  con- 
tusions expressed  by  witnesses],  coupled  with 
the  conditions  found  both  inside  and  outside 
of  the  tunnels,  and  the  stratlflcations  of  the 
rocks  between  the  tunnels  and  the  springs, 
and  tbe  significant  existence  of  several  run- 
ning springs  situate  above  the  tunnelB,  and  at 
various  Mints  between  the  tunnels  and  the 
'Bine  Springs,'  and  the  surroundings  and  ap- 
pearances of  the  plaintiff's  dry  springs  them- 
selves, one  cannot  bonesUy  come  to  a  differ- 
ent conclusion  than  that  the  waters  Issuing 
from  the  defendants*  tunnels  are  percolating 
waters  only."  As  to  the  causes  which  may 
have  led  to  the  drying  up  of  springs  and  the 
effect  of  the  tunnels  therewith,  the  Judge 
said:  "I  think  the  testimony  would  as  foUy 
warrant  a  conclusion  that  It  was  produced  by 
the  want  of  normal  rainfall  hi  recent  years, 
by  the  removal  of  timber  from  the  watershed, 
and  tbe  herding  of  la^  flocks  ot  sheep  there- 
on, and  varlota  other  caiues  referred  to  In 
the  testimony.  I  think  that  the  only  reason- 
able nmduslon  to  be  reached  from  the  testi- 
mony In  this  case  Is  that  the  waters  formed 
In  dtfendants'  tunnels  are  percolating  and 
seepage  waters,  having  no  connection  what- 
ever with  plaintiff's  springs,  and  that  the 
same  is  true  as  to  waters  feeding  or  having 
fed  plalnUfTs  springs  menti<Hied  In  this  suit." 

It  will  thus  be  noticed  that,  after  hearing 
all  the  testimony,  and  after  a  personal  In- 
spection of  tite  premises,  tbe  trial  Judge  was 
firmly  convinced  that  the  tunnels  did  not  af- 
fect the  springs;  and  I  can  perceive  no 
ground  upon  which  to  set  aside  the  finding 
here  under  consideration. 

In  Letmard  v.  Sbatzer,  11  Mont  422,  28 
Pac.  467,  the  main  question  was  whether  or 
not  the  water  of  a  spring  which  had  been 
Interfered  with  the  defendant  in  Its  nat- 
ural flow,  reached  a  certain  creek,  tbe  wa- 
ters of  which  had  been  aK>r(^r]ated  and 
used  by  the  plaintiff.  The  trial  court  upon 
a  substantial  conflict  of  tbe  evidCTce,  and 
after  a  personal  Inspection  of  the  premises^ 


found  the  fact  upon  which  the  question  de- 
pended In  favor  of  the  defendant  and,  oa 
appeal,  the  supreme  court  said:  "The  court 
below  heard  the  evidence,  and  personally  ex- 
amined the  premises.  This  Is  Just  such  a 
case  in  which  the  supreme  court  will  not  dis- 
turb the  finding."  This  court.  In  Miller  t. 
Livingston,  22  Utah,  174,  01  Pac.  569,  held: 
"On  an  appeal  of  an  equitable  action,  the 
appellate  court  will  not  disturb  tbe  findings 
and  decree  of  the  trial  court,  which  bad  the 
opportunity  of  observing  the  manner  and 
bearing  of  the  witnesses  while  testifying.  In 
the  absence  of  apparent  oversight  or  mis- 
take." So,  In  Larsen  v.  Onesite,  21  Utah, 
38,  5U  Pac.  234,  this  court  speaking  through 
.Mr.  Justice  Miner,  said:  "The  trial  court 
b^d  the  advantage  of  seeing  the  witnesses,  of 
hearing  their  testimony,  and  observing  their 
demeanor  on  tbe  witness  stand,  and  was 
therefore  better  qualified  to  judge  of  their 
candor  and  truthfulness  than  those  not  pla- 
ced In  tbe  same  position.  Under  such  cir- 
cumstances, this  couii;  will  not  disturb  tbe 
findings  and  Judgment  unless  they  are  found 
to  be  so  manifestly  erroneous  as  to  clearly 
demonstrate  some  oversight  or  mistake,  on 
the  part  of  the  trial  court,  which  materially 
affected  tbe  substantial  rights  of  tbe  appel- 
lants." In  Dwyer  v.  Manufacturing  Co.,  14 
Utah,  389.  47  Pac.  311,  it  was  said:  "The 
rule  Is  well  settled  in  this  state  that  where 
a.  case  Is  tried  In  a  court  sitting  as  a  court 
of  chancery,  and  the  evidence  Is  confiictlug, 
the  findings  of  fact  will  be  conclusive  In  the 
appellate  court  unless  they  are  so  manifest- 
ly against  the  weight  of  tbe  evidence  as  to 
demonstrate  some  oversight  or  mistake." 
McKay  V.  Farr.  16  Utah,  2t{l.  49  Pac.  849; 
Watson  T.  Mayberry,  Ifl  Utah,  265,  49  Pac. 
479;  Klopenstlne  v.  Hays,  20  Utah.  45,  57 
Pac.  712;  Whitesides  v.  Green,  13  Utah,  341. 
44  Pac.  1032,  57  Am.  St  Bep.  740;  Dooly 
Block  V.  Salt  Lake  Bapld  Transit  Co.,  9 
Utah.  31,  33  Pac.  229.  24  L.  B.  A.  610. 

If,  however,  notwithstanding  the  evidence 
In  support  of  the  finding.  It  were  admitted 
that  It  was  unwarranted,  still  such  admission 
could  not  avail  the  appellant,  as  will  be  ob- 
served upon  further  consideration  of  tbe  facts 
aiul  of  the  law  applicable  to  them.  This  is 
so  because  the  court  further  fowd:  "That 
the  waters  that  came  Into  said  tunnels  dur- 
ing tbe  prosecution  of  the  work  therein,  and 
that  have  i^ce  and  that  now  come  into 
them,  are  waters  percolating  from  the  sur- 
face Inte  tbe  rocks,  and  through  the  cracks, 
fissures,  and  seams  In  said  rocks,  till  they 
find  an  outlet  Into  the  tunnels  through  In- 
numerable small  spaces,  through  which  the 
waters  flow  and  drip  into  said  tunnels.  At 
no  time  before  or  during  the  making  of  said 
tunnels,  or  since,  did  any  of  the  waters  com- 
ing into  said  tunnels  flow  underground  In 
streams  that  were  known  to  exist  or  that 
could  be  discovered,  or  that  had  well-defined 
channels  with  beds  and  banks;  but  said  wa- 
ters, before  the  making  of  said  tunnels,  were- 
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caused  by  rains  or  melting  raowB  entering 
the  surface  of  the  ground  and  percolating 
through  the  rocks,  where  they  elthw  remain- 
ed stationary,  or  moTCd  In  the  rocks  through 
the  small  cracks,  flssnres,  and  seams  therein, 
and  in  courses  and  direetliws  unknown  and 
that  trere  not  then  and  are  not  now  visible 
to  observation;  and  their  existence  and 
course  Is  only  a  matter  of  theory  and  speca- 
latioiL" 

It  Is  true,  the  appellant  also  insists  that 
the  evidence  Is  Insufficient  to  support  this 
finding,  but  upon  thorough  examination,  and 
without  referring  to  the  testimony  In  detail, 
on  this  point,  I  am  of  the  opinifm  that  the 
proof  amply  warrants  the  finding.  Tin  evi- 
dence absolutely  fails  to  show  that  any 
known  and  well-deflned  subterranean  streams 
cfmnected  the  springs  with  eltiber  of  the  tun- 
nels. On  the  contrary,  the  pmot  is,  as  found 
by  the  court,  that  the  water  flows  Into  the 
tunnels  through  innumerable  small  spaces, 
through  small  cracks,  fissures,  and  seams  In 
the  rocks,  and  that  it  Is  not  water  flowing 
nndergroimd  in  streams  known  to  exist,  or 
that  could  he  discovered  or  observed,  or  that 
had  well-defined  channds  with  beds  and 
banks,  but  water  the  existence  and  course  of 
which  was  a  matter  of  theoi^  and  specula- 
tion. There  is  no  evidence  whatever  showing 
that  any  one,  before  the  driving  of  the  tun- 
nels, knew  how  the  water  existed  in  that 
mountain,  —  whether  it  was  percolating 
through  soil  and  rocks,  running  in  streams, 
or  was  motionless.  Its  movements  were  un- 
known and  incomprehensible.  There  were  no 
surface  Indications  of  channels  or  streams, 
or  of  any  body  of  water,  wha%  the  tunnels 
were  located.  Mot  until  the  tunnels  cut  the 
water-bearing  stratA  did  any  persm,  so  far 
as  shown  hi  evidence,  loetend  to  know  that 
the  water  existed  there  in  streams,  and  that 
those  streams  supplied  springs  a  mile  and  a 
half  distant  Previous  to  that  time,  the  wa- 
ta  and  Its  movements  and  courses,  and  even 
Its  existence  at  that  place,  were  as  hidden  to 
mankind  as  the  metallic  oxides  which  also 
enter  into  the  composition  of  the  earth.  Nor 
were  the  tunnels  driven  for  the  purpose  of  de- 
veloping a  stream  of  water,  or  with  any  mal- 
ice toward  the  appropriators  of  the  surface 
stream.  They  were  driven  as  a  mining  ven- 
ture in  the  hope  of  finding  ore.  Th\a  was  a 
legitimate  enterprise.  In  which  the  owner  of 
the  land  had  the  right  to  engage,  and  the 
water  which  he  found.  In  digging  the  tun- 
nels, where  no  known  or  defined  streams 
«xlsted,  betongs  to  him  as  much  as  does  the 
land  itself;  and  this,  even  If  thus,  unexpect- 
edly, In  the  nature  of  things,  he  gains  an 
advantage  over  his  neighbor.  Such  water, 
so  hidden  in  the  bowels  of  the  earth,  belongs 
to  the  owner  of  the  toil,  and  he  has  the  right 
to  dig  t(a  It  upon  his  own  land  and  ap- 
propriate it  and  use  It  if  he  chooses  to  do  so; 
and  If  tiiereby  a  loss  results  to  his  neighbor, 
it  is  damnum  absque  Injuria.  Such  right 
«xl8ts  in  the  owner  because  by  the  general 


ctmsent  of  mankind,  whidi  Is  Inferred  from 
the  very  nature  of  the  ri^t,  every  oimet  of 
land  is  entitled  to  the  natural  advantages 
belonging  to  It  Water  standing  in  the  land 
underneath  the  surface,  or  passing  through 
it  or  into  It,  by  filtration,  povcdation,  chm- 
Ical  attraction,  or  In  und^ned  and  unknown 
streams,  Is  such  an  advantage,  whi<di  the 
ownsx  of  the  land  Is  left  to  oijoy.  The  law 
of  surface  streams  does  not  apply  to  such 
water.  If  it  were  otherwise,  no  man  would 
be  safe  in  operating  a  mine,  or  even  In  dig- 
ging a  well,  upon  his  land,  Ua,  by  so  dolnft 
he  might  interfere  with  peicolati(m,  or  ait 
an  undefined  stream  hidden  tnm  oboaratlaii, 
and  thereby  diminish  or  stop  the  flow  of  Us 
neighbor's  spring,  and  rendar  himself  UaUe 
in  damages,  however  Innocently  the  woA 
ml^t  have  been  performed.  The  sequence 
would  be  the  hindrance  or  prevention  cS  Im- 
provements and  progress.  Where  streams  of 
water  appear  upon  the  surface,  or  In  well- 
deflned  and  known  subsurface  cba"«<^N  hav- 
ing beds  ai^  banks,  there  the  owners  of  the 
soil  over  or  through  which  they  pass  axe 
bound  to  take  notice  of  the  rights  of  all  oth- 
ers to  the  water;  but  u  to  watear  of  the  na- 
ture of  that  developed  hy  the  tunnels  In  que*- 
tion  In  this  case,  the  law  Is  well  settled  that 
It  belongs  to  the  owner  of  the  land;  and 
wha%,  as  here,  springs  aiqiear  to  exist  which 
i  flow  into  a  surface  stream,  and  they  are  not 
shown  to  be  supplied  by  known  or  defined 
streams,  the  presumption  Is  that  they  m 
formed  by  ordinary  pwc<dati<m.  Such  ap- 
pears to  be  the  settled  law  botii  In  England 
and  In  this  country. 

In  Cooley,  TmtB  (2d  Ed.)  pp.  680,  690,  the 
author  says:  "If  erne  by  an  excavation  on 
his  own  land  draws  off  the  subterranean  wa- 
ters from  the  hmd  of  Us  neighbor  to  Oe 
prejudice  of  the  latter,  no  action  win  Ue  tor 
the  consequent  damage.  This  Is  fully  aetUed 
in  England  hy  the  leading  case  of  Acton  v. 
Blundell,  12  Meea.  ft  W.  324,  and  In  a  bter 
case  It  Is  decided  tiiat  prescriptive  rights 
cannot  be  gained.  In  subterraneons  waters, 
which. will  in«clude  such  excavations  «i  ad- 
joining grounds  as  may  draw  them  off. 
These  decisions  hare  been  gmerally  followed 
In  this  country,  and  It  may  be  considered  set- 
tled law  that  If  ttie  w^  dug  by  one  man 
ruins  the  weU  or  spring  of  his  ndgtabor  by 
drawhig  off  Its  water.  It  Is  damnum  absque 
Injuria.  Probably,  If  the  snbtoraneous  ws- 
ta  were  a  stream  flowing  In  a  weD-known 
course  It  would  be  different  and  ebe 
throui^  whose  kind  It  flowed  wooM  be  pro- 
tected against  Its  being  drawn  away  tarn 
Um.  But  one  c^nViing  rights  in  such  a 
stream  would  be  under  the  necessity  tt  pnn^ 
Ing  Its  existence  and  tracing  It— not  an  esay 
task  in  any  case."  So,  bi  Gould,  Waters,  | 
280,  It  is  said:  "Water  percolatlns  thnniBh 
the  ground  beneath  the  surface  either  wttli- 
out  a  definite  channd  or  In  courses  which  are 
unknown  and  unascertalnable,  beton^  to  the 
realty  in  which  It  is  found.  The  rule  that  a 
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man  may  fredy  and  absolutely  vee  ble  prop- 
erty so  long  as  he  does  not  directly  invade 
that  of  his  neighlwr,  or  consequentially  Injure 
his  clearly  defined  rights,  is  applicable  to  the 
interruption  of  subsurface  supplies  of  water 
or  of  a  stream;  and  the  damage  resulting 
therefrom  Is  not  the  subject  of  legal  redress. 
Tlie  landowner  may,  therefore,  make  a  ditch 
to  drain  bis  laud,  or  dig  a  well  thereon,  or 
open  and  work  a  quarry  upon  It,  or  otherwise 
change  its  natural  condition,  although  by  so 
doing  he  Interrupts  the  tmderground  sources 
of  a  spring  or  well  on  his  neighbor's  land." 
In  Kin.  Irr.  |  49,  the  author  says:  "Perco- 
lating waters  are  those  which  pass  through 
tlie  ground  beneath  the  surface  without  defi- 
nite channels,  although  the  same  rules  of 
law  govern  those  which  have  definite  chan- 
nels but  the  course  of  which  is  unknown  and 
unascertalnable.  Where  there  is  nothing  to 
show  that  the  waters  of  a  spring  or  wqU  are 
supplied  by  any  defined  flowing  stream,  the 
presumption  will  be  that  they  have  their 
source  in  the  ordinary  percolations  of  water 
through  the  soli.  Percolating  waters,  and 
those  whose  sources  are  unknown,  belong  to 
the  realty  in  which  It  Is  found." 

This  court,  in  Crescent  Miu.  Co.  v.  Silver 
King  MIu.  Co.,  17  Utah,  444.  54  Pac.  244,  70 
Am.  St.  Rep.  810,  where,  as  here,  water  was 
developed  by  driving  a  tunnel  for  mining  pur- 
poses, and  after  flowing  from  the  tunnel  was 
<<lalmed  by  the  plaintiff,  speakhig  through 
Mr.  Justice  Miner,  said:  "The  waters  Issuing 
from  the  artificial  tunnel  Into  the  lake  are 
found  to  be  underground,  percolating  waters 
from  Qie  mining,  claim  of  the  defendant,  and 
not  waters  naturally  flowing  In  a  stream 
ivlth  a  well-defined  channel,  banks,  and 
course.  Under  such  a  state  of  facts,  the  law 
seems  to  be  well  settled  that  water  percolat- 
ing through  the  soil  Is  not,  and  cannot  be, 
distinguished  from  the  soil  Itself.  The  own- 
er of  the  soli  Is  entitled  to  the  waters  per- 
cotating  through  It,  and  such  water  is  not 
snbject  to  appropriation.  The  ordinary  rules 
of  law  applyhig  to  the  appropriation  of  sur- 
face streams  do  not  apply  to  percolating  and 
subterranean  sti*eam8  with  undefined  and  im* 
known  courses  and  banks."  So.  tn  Irrigation 
Co.  T.  MlctaaelBon,  21  Utah,  248,  60  Pac.  043. 
Sl  Jj.  B.  A.  280.  81  Am.  St.  Bep.  687,  it  was 
said:  "Water  commingling  with  the  ground 
or  flowing  through  it  by  filtration  or  percola- 
tion, or  by  chemical  attraction,  Is  but  a  com- 
ponent part  of  the  earth,  and  has  no  char- 
acteristic of  ownership  distinct  from  Qie  land 
Itself.  In  the  eye  of  the  law,  water  so  com- 
mingled and  flowing,  or  motionless,  tmder- 
neatb  the  surface.  Is  not  the  subject  of  own- 
«rsfaip  apart  and  distinct  from  the  soil.  If. 
however,  subsurface  streams  of  water  flow  in 
clearly  defined  channels.  It  Is  otherwise;  for 
then  the  roles  of  law  applicable  to  surface 
streams  and  waters  apply."  The  supreme 
court  of  Pennsylvania,  in  Haideman  v. 
Bmckfaardt  45  Pa.  514,  M  Am.  Dec.  511. 
«ayB:   "A  surface  stream  cannot  be  diverted 


without  knowledge  that  the  diversion  will 
afl^ect  a  lower  proprietor.  Not  so  with  an  un- 
known subterraneous  percolation  or  stream. 
One  can  hardly  have  rights  upon  another's 
land  which  are  Imperceptible,— of  which  nei- 
ther himself  nor  that  other  can  have  any 
knowledge.  No  such  right  can  *be  supposed 
to  have  been  taken  Into  consideration  when 
either  the  upper  or  lower  tract  was  pnr* 
chased..  The  purchaser  of  lands  on  which 
there  are  unknown  subsurface  currents  must 
buy  In  ignorance  of  any  obstacle  to  the  full 
enjoyment  of  his  purchase  Indeflnltely  down- 
wards, and  the  purchaser  o'k  lands  on  which 
a  spring  rises,  ignorant  whence  and  how  the 
water  comes,  cannot  bargain  for  any  right 
to  a  secret  flow  of  water  In  another's  land. 
It  would  seem,  therefore,  most  unreasonable 
that  the  latter  should  have  a  right  to  prevent 
his  neighbor  from  enjoying  his  own  land  In 
the  ordinary  way  either  by  digging  wells, 
cellars,  drains^  or  by  quarrying  and  mining." 
Then,  after  reviewing  authorities,  the  court 
further  says:  "There  are  known  streams 
to  which,  if  the  lower  proprietor  has  any 
rights,  they  are  perceptible,  and  reqolre  no 
subsurface  exploration  before  their  course 
can  be  defined.  We  are  not,  however,  to  be 
understood  as  Intimating  that  an  owner  may 
maliciously  or  negligently  divert  even  an  un- 
known subterranean  stream  to  the  damage  of 
a  lower  proprietor.  But  In  the  enjoyment  of 
his  land  he  may  cut  drains  or  n^ne  or  quar- 
ry, though  in  60  doing  he  Interfere  with  the 
flowage  of  water  in  hidden,  unknown,  un- 
derground channels."  In  Frazler  v.  K>own, 
12  Ohio  St  294,  It  was  observed:  "The  law 
cannot  properly  limit  the  ordinarily  absolute 
dominion  of  the  owner  of  the  soli,  In  respect 
to  things  concealed  and  hidden  In  the  bowels 
of  the  earth,  nor  recognize  an  adjoining 
proprietor  as  having  claims  upon,  or  rights 
Id,  a  thing  passing  under  the  surface  of  bis 
neighbor's  land,  the  existence  of  which  was 
first  revealed  by  the  very  act  which  would 
constitute  the  subject-matter  of  his  com- 
plaint" So,  in  Ocean  Grove  Camp  Meeting 
Ass'n  V.  Asbury  Park  Com'rs.  40  N.  J.  Bq. 
447,  3  Atl.  168,  It  was  said:  "The  courts  all 
proceed  upon  the  ground  that  waters  thus 
used  and  diverted  are  waters  which  perco- 
late through  the  earth,  and  are  not  distin- 
guished by  any  certain  and  well-defined 
stream,  and,  consequently,  are  the  absolute 
property  of  the  owner  of  the  fee  as  complete- 
ly as  are  the  ground,  stones,  minerals,  or 
other  matter,  to  any  depth  whatever  beneath 
the  surface.  The  one  Is  Just  as  much  the 
subject  of  use,  sale,  or  diversion  as  the  oth- 
er." Washb.  Easem.  (4tb  Ed.)  p.  506,  par. 
2;  Kin.  Irr.  {  48;  Gould,  Waters.  g|  281, 
282;  Acton  v.  Blundell.  12  Mees.  &  W.  324; 
Hanson  v.  McCue,  42  Cal.  303,  10  Am.  Rep. 
299;  Taylor  v.  Welch,  6  Or.  109;  WllUams 
V.  Ladew,  161  Pa.  283,  29  AtL  64,  41  Am. 
St.  Rep.  891;  Roath  v.  Drlscoll,  20  Conn. 
533,  52  Am.  Dec.  352;  Wheatley  v.  Baugh, 
25  Pa.  528,  64  Am.  Dec.  721;  Trustees,  etc. 
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of  Village  of  Delbl  t.  Toumans,  SO  Barb. 
Xld;  Village  of  Delbl  Youmans,  45  N.  T. 
302,  0  Am.  Rep.  100;  Chateeld  v.  Wilson,  28 
VL  40:  Chase  v.  Sllverstone.  62  Sle.  175,  10 
Am.  Rep.  419;  Moaler  t.  Caldwell,  7  Nev. 
363;  Metcalf  t.  Nelson  (S.  D.)  05  N.  W.  911. 
59  Am.  St  Bep.  746;  Dead  wood  Cent  K.  Co. 
T.  Parker  (8.  D.)  86  N.  W.  019. 

The  appellant  further  contenda  that  the 
respond«it8  abandoned  the  water  flowing 
froin  the  tnnnels,  by  turning  or  pennittlng  It 
to  flow  Into  Bntterfield  creek,  and  that, 
theref(H%,  It  was  ^ubject  to  apiwoprlation  tbe 
same  as  unappropriated  water  Of  a  surface 
stream.  On  this  point  tbe  court  found  that 
"in  turning  the  waters  of  the  Queen  and 
Butterfleld  tunnels  Into  Butterfleld  creek,  the 
Bntterfield  Mining  Company  did  not  intend 
to  abandon  the  same  or  the  use  thereof,  but 
intended  to  take  the  waters  from  the  creek 
at  some  point  further  down,  and  to  apply 
and  use  the  same,  before  reaching  the  creek, 
for  tbe  purpose  of  milling  Its  ores,  when 
needed  for  that  purpose."  Counsel  for  the 
appellant  insist  that  tbe  evidence  Is  Insuffi- 
cient to  support  this  finding,  but  from  an  ex- 
amination of  tbe  testimony,  I  think  the  find- 
ing was  Justified.  It  is  evident  that  there 
was  no  intention  on  the  part  of  the  owners 
to  abandon  the  water,  and  no  adverse  title 
has  been  acquired  under  the  statute  of  limi- 
tations or  by  prescription.  As  we  have  seen, 
the  respondents,  who  were  the  owners  of  the 
land,  were  also  the  owners  of  tbe  water,  and 
they  bad  tbe  right  to  use  it  or  dispose  of  It 
in  any  legitimate  way  they  saw  fit.  For  the 
purpose  of  applying  it  to  some  proper  use, 
the  owners  had,  tinder  the  circumstances  ap- 
pearing in  evidence,  the  right  to  turn  It  Into 
the  natural  channel  of  Bntterfield  creek,  and, 
after  permitting  It  to  flow  therein  for  some 
distance,  had  the  right  to  divert  it  again 
from  sach  channel,  If  by  ap  doing  they  did 
not  divert  more  water,  after  making  due  al- 
lowance for  eraporatlDn  and  seepage,  dien 
belonged  to  them,  and  did  not  Interfere  with 
any  rights  of  prior  apinvpriators  of  the  wa- 
ters naturally  flowing  in  tbe  said  channel. 

There  appears  to  be  nothing  in  the  record 
which  would  warrant  tbe  position  that  the 
respondents  were  diverting  more  water  than 
belonged  to  them,  or  that  they  unlawfully 
Interfered  with  tbe  rigbts  of  any  prior  ap- 
propriator.  The  mere  turning  of  the  water 
in  the  natural  stream  was  not  an  abandon- 
ment of  It  nor  did  such  act  prevent  the  own- 
ers from  again  claiming  It  The  burden, 
however,  Is  upon  him  who  turns  water  into 
a  natural  stream  to  show  that  be  has  not 
taken  more  oat  of  It  than  belonged  to  him. 
This,  according  to  the  findings,  and  which, 
I  think,  are  supported  by  the  proof,  was 
shown.  Butte  Canal  &  Ditch  Co.  v. 
Vaughan.  11  Oal.  143,  70  Am.  Dec.  769; 
WUcox  V.  Hansch,  Oi  Oal.  401,  3  Pac.  108. 

Very  close  scrutiny  and  careful  considera- 
tion reveal  no  prejudicial  error  in  this  rec- 


ord, and  I  am  of  tbe  opinion  that  the  Judg- 
ment ought  to  be  affirmed. 

MINER,  C.  J.  (concurring).  It  appears 
that  the  inhabitants  of  HeiTlman  are  an 
agricultural  people,  and  for  many  years  bare 
been  depend^t  upon  the  waters  flowing 
from  Butterfleld  creek,  for  tbe  purposes  of 
Irrigation  and  cnllnary  purposes.  To  this 
stream,  and  to  the  waters  of  the  sjnlngB 
that  have  flowed  Into  it  they  have  establish- 
ed thdr  right  Whenever  such  right  Is  es- 
tabUahed  In  tbe  first  approprlator  of  water, 
it  should  be  protected      the  coorts. 

^e  testimony  taken  in  Uiis  case  is  coa- 
flicting,  contradictory,  and  not  altogettier 
satisfactory;  yet  to  my  mind  It  tends  to 
show  that  prior  to  the  constmctton  of  the 
defendants'  tunnels,  large  quantities  of  wa- 
ter did  flow  from  plaintiff's  sprli^  into  Bnt- 
terfield creek.  After  the  construction  of 
said  tunnels,  tills  flow  of  watw  ms  greatly 
diminished,  and  some  of  tbe  springs  dried 
up.  It  also  appears  that  smaU  underground 
water  courses,  seams,  «r  channels  and  fis- 
sures In  the  rocks,  through  which  water  had 
once  run  that  fed  some  of  plaintitC's  springs 
that  flowed  Into  the  creek,  are  still  visible. 
These  underground  watercourses  that  fed 
the  plaintifTs  springs  prior  to  the  construc- 
tion of  the  defendants''  tnnnels,  shown,  in 
some  Instances,  to  be  well  defined,  were  cut 
by  the  defendants'  tnnnels,  and  considera- 
ble water  that  formerly  fed  the  springs  was 
carried  through  them  into  the  stream  below, 
and  was  thereafter  appropriated  and  used 
by  the  defendants  to  the  Injury  of  plaintiff, 
and  the  water  accustomed  to  flow  from  the 
springs  to  the  creek  thereby  diverted.  It 
also  appears  that  considerable  water  flowing 
out  of  the  montbs  of  the  tunnels  Is  seepage 
water  that  has  no  connection  with  plalntifTi! 
springs,  and  to  which  the  plaintiff  can  lay 
no  dalm. 

While  It  is  extremely  difficult  to  determine, 
from  the  evidence,  the  actual  amount  of  wa- 
ter diverted  by  the  defendants  from  the 
springs,  yet  it  is  quite  manifest  from  the 
facts  and  circumstances  shown  that  about 
one-half  of  the  water  flowing  out  of  the  tun- 
nels was  diverted  from  tbe  plaintiff's 
sprlns^.  In  the  manner  aforesaid,  by  the 
construction  of  the  tunnels,  and  this  caused 
many  of  them  to  dry  up,  and  impaired  tbe 
flow  of  water  from  others.  It  appears  that 
there  were  106.64  cubic  feet  of  water  per 
minute  running  Into  the  creek  at  the  divid- 
ing gate  below  the  mouth  of  the  tunnel. 
There  was  turned  into  ttie  creek  from  both 
tunnels  74.19  cubic  feet  of  water  per  minute, 
and  there  was  taken  out  by  defendant  Eeel, 
at  tbe  point  of  diversion,  63.31  cubic  feet 
per  minnte.  This  amount  would  vary  ae- 
cordli^  to  tbe  seasons;  17  per  cent  was  al- 
lowed by  the  trial  court  for  seepage  and 
evaporation,  although  not  over  8  pw  cent  is 
shown  to  be  lost  in  this  way.   The  court 
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allowed  the  defendants  to  take  83  per 
cent,  of  water  flowing  Into  the  creek  from 
Hald  tunnels,  making  a  deduction  of  17  per 
rent,  for  seepage  and  evaporation,  thus  al- 
lowing tbe  defendants  practically  all  the 
water  flowing  out  from  tbe  mouth  of  the 
tunnels.  After  considering  all  of  tbe  testl- 
□lony,  I  have  come  to  tbe  conclusion  that 
tbe  amount  of  the  water  allowed  to  tbe  de- 
fendants should  be  rednccd  to  GO  per  cent, 
of  the  water  flowing  Into  tbe  creek  from  the 
tunnels;  that  only  8  per  cent,  instead  of  17 
per  cent.,  should  be  allowed  for  seepage  and 
eraparation,  and  that  tbe  fludlnga  and  de- 
cree should  be  modified  to  tbe  extent  of  al- 
lowing the  defendants  50  per  cent  of  the 
water  flowing  Into  Butterlleld  creek  from 
the  tunnels,  after  deilucingB  per  cent,  for 
Rcepnge  and  evaporation  while  It  Is  passing 
to  tbe  point  of  diversion  at  tbe  defendants' 
dam.— tbe  same  to  be  diverted  as  provided 
In  the  decree  and  findings.  The  costs  should 
be  equally  divided.  In  other  respects,  I  con- 
cur in  tbe  opinion  of  Mr.  Justice  BARTCU. 

It  is  ordered  that  the  cause  be  remanded, 
and  tbe  court  below  be  hereby  directed  to 
modify  the  decree  so  as  to  award  to  tbe  de- 
fendant only  50  per  cent  of  tbe  water  flow- 
ing from  the  defendant's  said  tunnel  into 
Butterfleld  creek,  less  8  cent  for  seepage 
and  evaporation  while  tbe  water  Is  passing 
to  the  point  of  diversion,  and  that  the  costs 
be  equally  divided  between  the  parties. 

BASKIX.  J.  This  case  was  before  us  on 
a  former  appeal,  and  the  decree  was  reversed 
and  tbe  case  remanded  for  a  new  trial.  19 
Utah,  453,  57  Pac.  637,  51  U  B.  A.  930. 

Tbe  following  facts,  disclosed  by  tbe  rec- 
ord, are  not  controverted,  to  wit:  "That  in  or 
about  the  year  1852  various  settlers  upon  the 
lands  In  and  around  what  Is  known  as  tbe 
village  or  settlement  of  Herrlman,  in  this 
county,  and  tbe  heads  of  families,  appropri- 
ated for  beneficial  use  tn  Irrigating  lands,  and 
tor  domestic  and  culinary  puiposes,  all  the 
waters  tlien  flowing  In  Butterfield  creek  at 
the  point  of  diversion  (which  is  about  two 
miles  above  the  village  or  settlement  of  Herri- 
man),  and  the  land  upon  which  the  water 
was  used;  and  they,  and  thebr  successors  In 
occupation  and  Interest,  have  ever  since  used 
all  the  waters  flowing  in  said  creek  tor  tbe 
irrigation  of  said  land,  and  for  domestic  and 
culinary  purposes,  except  such  waters  as  have 
been  taken  out  by  defendants,  under  claim 
of  right  BO  to  do,  during  and  since  tbe  year 
1804,  which  right  Is  contested  by  plaintiff. 
That  the  persons  entitled  to  the  use  of  the 
waters  of  said  creek,  under  the  appropriation 
made  by  the  settlers  In  1852.  organized  the 
ptalntlCT  corporation  for  the  purpose  of  con- 
trolling the  use  and  distribution  of  said  wa- 
ters according  to  the  respective  rights  of  the 
Incorporators  and  shareholders,  and  conveyed 
to  It  the  said  waters  for  sncb  purposes,  and 
the  plaintiff  corporation  Is  the  owner  of.  and 
represents  all  parties  beucAclally  Interested 


In,  tbe  appropriation  of,  said  waters,  and  the 
use  thereof  under  the  appropriation  made  In 
18ii2."  That  the  defendants,  in  the  prosucu- 
tlon  of  tbelr  mining  business,  and  for  the  pur- 
pose of  reaching  and  developing  ore  bodies 
believed  to  exist  under  tbe  surface  of  the 
ground,  in  1892  commenced  to  drive  tlie  But- 
terfleld and  Queen  tunnels  Into  tbe  mountain 
lying  to  the  north  of  Butterfield  creek,  and 
hare  extended  each  of  them  several  thousand 
feet  into  the  mountain;  that  In  driving  said 
tunnels  the  waters  thweby  developed  were 
conveyed  Into  Butterfleld  creek  at  a  point 
opposite  the  Butterfleld  tunnel,  several  miles 
up  tbe  cre^  from  the  plalutifTs  point  of  di- 
version. That  the  defendants,  other  than  the 
Butterfleld  Mining  Company,  in  and  since 
1802  fenced  and  have  occupied  about  2,800 
acres  of  land  situated  sevaral  miles  below  the 
point  at  wlilcb  the  water  from  the  tunnels 
flows  Into  Butterfield  creek,  and  claim  to  have 
acquired  from  the  defendant  company  the  wa- 
ters flowing  from  the  tunnels  to  Irrigate  and 
reclabu  said  land  for  farming  and  other  pur- 
poses, and  have  constructed  a  head  gate  In 
the  creek  two  or  more  miles  below  where  the 
waters  of  tbe  tunnels  enter  the  creek,  and,  by 
means  of  a  ditch  leading  from  the  head  gate 
to  said  land,  claim  tbe  right  to  conduct 
through  the  ditch,  onto  said  lands,  for  the 
purposes  mentioned,  the  same  quantity  of 
water  as  Is  discharged  from  the  tunnels  Into 
the  creek;  that  the  defendant  company  owns 
the  land  whei-e  the  waters  of  the  tunnels  are 
discharged  Into  the  creek,  and  the  lands 
through  which  the  creek  runs  for  a  distance 
of  one  mtle  below  the  pohit  of  discharging, 
and  that  from  thence  tor  about  me  mile  it 
runs  either  over  government  lands  or  lands 
owned  by  other  parties  not  connected  with 
the  plaintiff,  and  who  make  no  objection  to 
the  use  of  the  chftnnd  of  the  creek  to  carry 
the  waters  flowing  from  the  tunnels.  The  ' 
plahitlff  claims  the  right  to  divert,  at  the 
point  of  diversion  before  mentioned,  all  of  the 
water  of  Butterfleld  creek,  and  seeks  to  en- 
join the  defendants  from  continuing  to  divert 
any  portion  of  tbe  same;  and  tbe  defmdants, 
in  the  cross  complaint,  claim  tbe  right  to  di- 
vert from  the  creek  a  qoantity  of  water  equal 
to  that  which  flows  Into  the  creek  from  said 
tunnels,  and  pray  that  tbe  respective  rights 
of  tbe  parties.  In  the  waters  of  said  creek, 
may  be  determined  and  settled. 

On  the  previous  trial  the  defendants  were 
awarded  83  per  cent  of  the  water  which  flows 
from  the  tunnels,  less  17  per  cent  on  account 
of  seepage  and  evaporation.  On  the  second 
trial  tbe  court  below  found  "that  tbe  driving 
of  said  tunnels,  or  either  of  tbem,  did  not  dry 
up  or  diminish  the  flow  of  any  spring  or 
springs  In  Butterfield  canyon,  or  tn  Tooele 
fork  or  Spring  gulch,  or  any  spring  or  springs 
flowing  into  Butterfleld  creek,  or  any  tribu- 
tary thereof.  If  any  such  springs  dried  up  or 
diminished  the  flow,  it  was  from  other  causes 
than  said  ttmnels,  or  either  of  them,"— and 
decreed  "that  the  plaintiff  Is  entitled  to  all  tbe 
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waters  natarany  flowtag  In  Bntterfleld  creek, 
In  Bntterfleld  canyoD,  Salt  Lake  coimtj',  Utah, 
and  to  dlrert  the  same  therefrom,  not  Includ- 
ing, however,  the  waters  flowing  from  tbe 
Qneen  and  Butterfleld  tunnels  in  said  creek; 
and  that  ttie  Butterfleld  Mining  Company  is 
entitled  to  all  the  waters  issuing  from  the 
Queen  and  Butterfleld  tunnels  In  said  canyon, 
and  Its  right  and  title  thereto  are  hereby  con- 
firmed In  said  Butterfleld  Mining  Company 
against  said  plaintiff." 

While  there  was  testimony  which  tends  to 
support  said  finding.  It  Is  clearly  against  the 
preponderance  of  the  evidence.  It  Is  shown, 
hy  an  ovorwhelmlug  pr^nderance  of  the 
evidence  that  many  of  the  springs  which  for 
more  than  40  years  had  continuously  fed  Bnt- 
terfleld creek  ceased  to  flow  while  the  defend- 
ants* tunnels  were  being  driven  Into  the 
mountain,  and  have  since  been  dried  up.  A. 
F.  DoremuB,  an  expert  ei^neer,  and  a  wit- 
ness for  the  defendants,  testified  that  he  was 
unable  to  account  for  the  drying  up  of  springs 
Bh<nrtly  attee  ibe  Butterfltid  tunnel  was  run; 
Qiat,  If  springs  dried  up  shortly  after  the  tun- 
nel was  run,  he  would  look  to  the  tunnel  for 
the  reason  of  their  drying  up;  but  that  he  did 
not  see  how  tbe  tunnel  could  affect  springs  In 
Spring  gulch  or  Tooele  fork,  but  did  see  how 
It  could  affect  those  near  the  tunnel,  and 
thought  it  might  dry  them  up,  and  thought  It 
possible  that  the  tunnel  dried  springs  on  the 
road  about  a  quarter  of  a  mile  above  the 
mouth  of  tbe  tunnel.  Professor  James  E. 
Q^mage,  an  export  called  by  the  plaintiff, 
testified  that  "the  streams  coming  into  the 
tunnel  vary  in  sise,  coming  through  cracks 
and  fissures  which  the  water  has  worn  away, 
and  they  can  be  traced  for  some  distance. 
From  the  fact  revealed  from  observation,  and 
from  tiie  statement  that  from  '62  to  *83  the 
springs  which  are  now  dry  flowed  continu- 
ously ^thont  appreciable  variation,  and  In 
^  the  tunnel  encountered  water  which  flow- 
ed out  <^  the  tunnel,  and  more  water  was  ea- 
conntered,  as  the  tunnel  was  constructed  until 
'95,  when  all  the  springs  dried  up,  I  would 
say  the  sources  of  the  springs  had  been  tap- 
ped, and  their  water  passed  out  irf  the  tun- 
nd."  B.  8.  Hinckley,  an  expert  witness  call- 
ed by  tiie  plaintiff,  testified  u  follows:  "In 
my  opinion,  taking  into  account  13ie  condi- 
tions—the  former  existence  of  ttie  springs, 
their  contlnuouB  flow  from  '62  until  tunnd 
was  driven,  tiie  fact  that  they  Immediately 
stopped  flowing  when  WBt»  was  encountered 
In  the  tunnel,~the  driving  of  the  tunnel  was 
the  cause  of  the  drying  up  of  tbe  springs." 

From  the  fact  that  a  number  of  springs 
which,  prior  to  tbe  time  when  tbe  tunnels 
were  driven,  had  continuously  flowed  for  so 
many  years,  dried  up  as  soon  as  the  tun- 
nels were  driven  into  the  mountains,  the 
conclusion  Is  Irresistible  that  the  tunnels  cut 
the  underground  channels  through  which  the 
springs  were  supplied,  and  the  waters  which 
had  previously  flowed  from  the  springs  Into 
Butterfleld  creek  were  thereby  drawn  Into 


the  tunnels,  and  were  conveyed  through  the 
tunnels  Into  the  creek  at  a  point  different 
from  those  at  which  these  waters  had  for- 
merly entered  said  stream.  This  court  so 
held  on  the  former  appeal.  The  forgoing 
facts  were  shown  by  the  record  on  the  pre- 
vious appeal,  and  upon  those  facts  this  court 
decided  "that  the  defendant  company  did 
not  acquire  a  right  to  any  of  the  water  flow- 
ing from  said  tunnels  except  such  as  was 
developed  by  percolation,  and  that  the  plain- 
tiff retains  the  right  to  all  the  water  flowing 
in  the  natural  channel  of  Butterfleld  creek, 
diminished  only  to  the  extent  of  the  increase 
of  the  quantity  of  water  which  natarally 
flowed  in  the  channel  of  Butterfleld  creek  l>e- 
fore  said  tunnels  were  run  and  said  springs 
were  dried  up,"  and  on  those  grounds  re- 
versed the  former  decree,  hut  remanded  tbe 
cause  only  because  the  evidence  failed  to 
show  the  amount  of  such  Increase. 

From  the  nature  of  the  case,  tbe  exact 
amount  of  water  which  the  tunnels  draw 
from  the  springs,  or  which  originates  from 
other  sources,  cannot  be  established  by  evi- 
dence; It  Is,  therefore,  only  necessary  to 
show  the  approxlnmte  amount.  It  Is  clear 
from  the  evidence  that  at  least  one-half  of 
the  water  which  flows  fivm  the  tunnels  in- 
to Butterfleld  creek  Is  drawn  from  the  un- 
derground channels  ct  the  springs  which 
were  dried  up.  As  tbe  controlling  facte  es- 
tablished by  the  evidence  introduced  at  tbe 
second  trial  are  the  same  as  those  estab- 
lished by  the  evidence  on  the  previous  trial, 
and  the  questions  decided  on  tbe  former  ap- 
peal were  presented  by  the  record,  and  were, 
as  they  are  In  tbe  present  Instance,  neces- 
sary to  the  determination  of  tbe  case,  said 
decision  is  decisive,  for  It  Is  a  firmly  settled 
principle  that  the  decisions  of  appellate  tri- 
bunals constitute  the  law  ct  the  case  upon 
all  points,  presented  by  the  record.  InvolT* 
Ing  tbe  merits,  and  cannot  be  reviewed  on  m 
second  appeal. 

The  peculiar  facts  in  this  ease  are  mate- 
rially different  from  the  facte  upon  which 
any  other  decision  of  tills  court,  in  respect 
to  water  righte,  Is  based,  and  the  principles 
governing  the  same  are  entirely  dlffer«it. 
No  authorities  were  dted  In  support  of  the 
former  decision  In  this  case.  It  Is  sustain- 
ed by  the  following  cases:  Smith  v.  Oity  of 
Brooklyn  (Sup.)  46  N.  Y.  Supp.  141,  affirmed 
In  160  N.  T.  857.  64  N.  B.  787,  46  L.  R.  A. 
664;  Forbell  T.  City  of  New  York  (Sup.)  56 
N.  Y.  Supp.  790.  affirmed  In  (Sup.)  61  N.  Y. 
Supp.  1000;  Smith  v.  Adams,  6  Paige,  4S5. 
It  appears  In  the  case  of  Smith  v.  City  of 
Brooklyn,  supra,  that  there  was  on  plain- 
tups  farm  a  stream  of  water  running  in  a 
well-deflned  channel  fed  by  springs  and  from 
other  sources;  that  tbe  stream  many  years 
ago  had  been  dammed,  forming  a  pond,  and 
that  both  had  been  in  alstence  for  more 
than  50  years;  that  the  plaintiff  used  the 
pond  for  boat  building  and  obtelnfng  ice, 
and  it  was  of  considerable  value  for  those 
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purposes.  The  defendant,  for  the  pntpose 
of  famishing  the  city  of  Brooklyn  with  a 
water  supply,  constrncted  an  aQuednct  for 
the  purpose  of  conducting  the  water  from  a 
reservoir  which  was  filled  by  means  of  wells 
and  pumps  upon  Its  own  lands,  situated  at 
a  distance  of  2,400  feet  frcnn  plalntUTs  pond 
and  spring,  and  the  waters  which  fed  the 
springs  supplying  water  for  the  plaintiff's 
pond  were  thereby  diverted,  and  the  stream 
nnd  pond  dried  up.  The  court,  It  appears, 
ufflrmed  the  plaintiff's  Judgment  for  dam- 
ages. 100  N.  T.  357,  64  N.  E.  787,  4S  L.  B. 
A.  664.  The  points  decided  In  the  case  are 
stated  in  the  syllabi  as  f<dlows:  "If  a  dty, 
by  the  operation  of  a  wato:  system  consist- 
ing of  wells  and  pumps,  on  Its  own  landtf, 
drains  the  eontlgnotis  territory,  and  thus  di- 
verts and  diminishes  the  fiow  of  water  In  a 
natural  surface  stream  on  the  land  of  an- 
otha*,  it  is  answeraUe  In  damages,  under  the 
rule  that  no  one  may  divert  oe  obstruct  tbe 
natotal  flow  of  a  stream,  for  Us  own  benefit, 
to  the  Injury  of  another.  The  water  <tf  a 
natural  surface  stream  la  for  the  benefit  of 
nil  the  riparito  owners;  and  to  divort  or 
diminish  its  flow  in  any  way.  Including  an 
intwceptlon  of  undragronnd  waters,  Is  an 
Interference  with  a  natural  right,  which  will 
give  rise  to  an  action  for  the  Injury  suatmin- 
ed.  Whatever  may  be  the  rule  with  respect 
to  the  right  of  a  landowner  to  use  the  water 
iwrcolating  through  the  earth,  and  ther^y 
to  affect  fixe  sonrces  of  wells  or  springs  up- 
on his  neighbor's  land,  he  may  not  divert 
and  diminish  the  natmsl  flow  of  a  surface 
stream  by  preventing  its  nsnal  and  natural 
Bui^ly,  or  by  causing,  tbrongh  suction  or 
other  method  a  snbsldenee  of  its  waters." 
Whm  the  case  was  before  the  supreme  court 
Uti  N.  Y.  Sapp.).  in  addition  to  the  foregoing 
Itolnts,  it  vas  held:  "3^  right  of  an  owner 
of  land  to  divert  or  consume  percolating  wa- 
ter does  not  extend  to  authorlElng  the  de- 
stmction  of  a  stream,  spring,  or  well  by  cut- 
ting off  its  source  of  supply,  when  the  acts 
causing  such  result  are  not  done  for  the 
beneficial  use  and  enjoyment  tor  any  pur- 
pose of  the  land  Itself  whereon  th^  are 
done,  but  for  the  sole  purpose  of  gathering 
water  by  pumps,  as  well  as  by  natural 
means,  to  be  carried  to  a  distant  place  for 
the  use  of  strangers  having  no  right  to  the 
water,  as  against  the  owners  of  the  neigh- 
boring lauds."  This  was  sustained  In  61  N. 
Y.  Supp.  1005,  and  66  N.  Y.  Supp.  790.  In 
the  latter  case,  Smith,  J.,  In  the  opinion, 
said:  "Previous  to  the  decision  of  the  ap- 
pellate division  of  the  snprenw  court  In  the 
Second  judicial  department  in  the  case  <rf 
Smith  T.  City  of  Brooklyn,  IB  App.  Dir.  340, 
46  N.  Y.  Supp.  141,  the  t«idency  of  the  ded- 
Blons  of  the  courts  of  this  state  was  against 
the  contention  of  the  plaintiff  in  this  case, 
and  In  favor  of  the  proiwsttlon  that  an  ac- 
tion would  not  lie  against  the  owner  of  the 
land  who  Intercepted  or  diverted  under- 
ground currmtB  of  water  to  the  injury  of 


another.  In  the  Smith  Case,  the  operation  ot 
a  pumping  station  lowered  the  spring  level 
of  the  surrounding  comitry,  and  dried  up  a 
stream  ^nd  pond  belonging  to  the  plaintiff. 
The  court  held  the  city  liable  for  damages. 
The  court.  In  Its  decision,  distinguished  the 
case  from  other  cases  previously  decided  In 
this  state,  on  the  ground  that  in  the  case  at 
bar  the  cutting  off  of  the  source  of  supply 
of  the  plaintiff's  stream  and  pond  was  not 
done,  in  the  exercise  of  the  legal  right  of  the 
defendant,  to  improve  Its  land,  or  In  connec- 
tion with  the  enjoyment  of  the  land  Itself, 
but  for  the  sole  purpose  of  gathering  and 
conveying  the  wat»  to  a  distant  place  for 
tbe  use  of  the  Inhabitants  of  the  city.  The 
reasoning  of  tbe  court  In  the  case  so  appeals 
to  a  sound  judgment  and  keen  moral  sense 
as  to  be  unanswerable.'*  Th^  Is  no  mate- 
rial difference  In  the  tacts  Involved,  and  tlie 
principle  applied.  In  the  cyse  of  Smith  v. 
City  of  BroolElynt  and  the  facts  lnv<dved, 
and  the  principle  applicable  thereto,  In  this 
case. 

The  defendant  company's  budnesa  was 
mlzdng,  and  not  farming,  and  the  purpose  In 
running  the  tunnels  was  the  devti(q;nnent  of 
Its  mines.  It  has  not  used  any  of  the  water 
on  Its  own  land  for  farming  purposes,  nor 
does  It  Intend  to  do  so;  for  It  Is  allied  In 
the  crcMs  complaint  filed  by  It  and  Its  code- 
fendants  that  its  codefendants  have  acquire 
ed  from  It  the  waters  flowing  from  the  tun- 
nels, to  Irrigate  and  reclaim  their  lands  for 
enltiratlon.  It  is  a  matter  of  commm  knowl- 
edge^ and  the  courts  will  take  notice  of  the 
facts  without  proot  that  Irrigation  is  the 
life  of  agriculture  in  this  state;  that  the 
Id^  mountains  are  cut  1^  de^  canyons, 
throi^b  whldi  flow  streams  of  water  which 
are  supplied  from  springs  Issuing  from  the 
mountains;  that  these  springs  are  uauai^ 
fed  from  subsurface  channels  m  fissures  In 
the  ro(^;  that  tunnels  driven  at  a  great 
depth  and  distance  Into  the  mountains  cut 
these  channels  or  fissures,  and  dry  up  or 
diminish  the  flow,  not  only  of  springs  near 
the  tunnels,  but  of  those  remotely  situated; 
that  along  the  course  of  these  streams,  and 
In  the  vall^  Into  which  they  flow,  a  ma- 
jority of  the  Inhabitants  of  the  state  reside; 
that  towns  have  sprung  np,  and  larg$  areas 
of  land  have  been  reclaimed  and  brought  to 
a  high  state  of  cultivation,  by  Irrigation 
from  said  streams.  If  it  wen  established 
that  the  owners  of  tunnels  which  divert 
from  their  natural  flow  the  waters  which 
supply  these  streams  have  the  lawful  right 
to  divert  from  the  streams,  and  dispose  of, 
such  water  after  it  has  passed  from  the 
lands  of  such  owners,  most  of  the  irrigat- 
ing streams  of  the  state  can  be  diminished, 
to  the  irreparable  damage  of  the  inhabitante 
whose  agricultural  intarests  depend  upon  ir- 
rigating streams.  From  the  commonly 
known  fact  that  tunnels  like  the  ones  In 
question  dry  up  springs  In  their  vicinity,  it 
must  be  presumed  that  the  defendant  corn- 
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pany  was  aware,  when  the  tunnels  In  ques- 
tion were  started  It,  that  tlie  springs 
which  fed  the  Bntterfleld  creek  were  liable 
to  be  dried  up,  or  their  flow  materially  di- 
minished, thereby,  to  the  great  damage  of 
the  Inhabitants  of  Herrlman.  From  that 
commonly  known  fact,  the  effect  of  running 
the  tunnels  In  question  was  not  less  appar- 
ent when  they  were  started,  than  was  the 
effect  of  the  acts  of  Brooklyn  city  from  the 
facts  in  the  case  of  Smith  t.  City  of  Brook- 
lyn, supra.  The  question  under  con^dera- 
tlon  has  not  been  decided  by  tills  court  ex- 
cept in  the  case  at  bar.  In  neither  of  the 
two  cases  (Irrigation  Co.  t.  Mlchaelson,  21 
Utah,  249,  60  Pac.  51  L.  R.  A.  280,  81 
Am.  St.  Rep.  687,  and  Crescent  Mln.  Co.  t. 
surer  King  Min.  Co.,  17  Utah,  444,  M  Pac. 
244,  70  Am.  St*.  Rep.  810)  were  the  waters 
of  a  natural  stream,  which  had  prevlonsly 
been  approprlatad,  ^rerted,  or  the  natural 
springs,  by  which  the  streams  were  fed, 
dried  up. 

I  therefore  concur  In  the  order  directing 
the  court  below  to  modify  the  decrees 


(10  Kan.  App.  226) 

WATKINS  et  al.  t.  LA  MAR  et  al.i 

(Court  of  Appeals  of  KaDsas.   Oct.  27,  1900.) 

APPEAL-CASB-HADB— AMBNDHBNT— PRB- 
SUMPTIONS-QUIBTING  TITLE. 

1.  Where  the  defeated  party  in  the  district 
court  prepares  a  case-made  for  review,  and 
serves  it  upon  the  other  party,  and  such  other 
party  conBents,  in  writing,  that  "the  case-made 
as  prepared  may  be  settled  and  signed  without 
any  additional  notice  to  me,  and  without  me 
being  preiient,"  the  judge  settling  the  same  has 
no  authority,  in  the  absence  ot  the  opposing 
party,  and  without  notice  to  him,  to  allow  an 
additional  material  statement  to  be  embodied 
therein. 

2.  Where  there  Is  nothing  Id  the  record  to  in- 
dicate the  continoity  of  the  evidence  therein  re- 
cordetl,  or  that  the  evidence  is  all  embodied 
therein,  we  cannot  presume  that  said  record 
contains  all  the  evidence  introduced  upon  the 
trial. 

3.  Under  section  1,  c.  96,  Gen.  St.  1897  (Gea. 
St.  1899,  8  4889),  a  person  In  the  possession  of 
real  estate  has  a  right  to  a  decree  quieting  bia 
title  as  to  all  persons  who  illegally  claim  an 
estate  or  interest  therein  adverse  to  nluL 

Mahan,  P.  J.,  dissenting. 
(Syllahna  by  the  Court) 

KmoT  from  dtstrfct  court  Jewell  count?; 
R.  M.  Plckler,  Judge. 

Action  by  J.  B.  Watkins  and  others  against 
John  J.  La  Mar  and  others.  Jud^ent  for 
defendant  B.  P.  Waggener,  and  plaintlflfi 
bring  error.  Affirmed. 

A.  C.  Mitchell,  for  plaintiffs  in  error.  B. 
P.  Waggener,  for  defendants  In  error. 

WELLS,  J.  The  facts  over  which  this 
controversy  arose  seem  to  be  about  as  fol- 
lows: John  J.  La  Mar,  who  was  the  owner 

*  Petition  for  order  to  certlly  allowed  by  suprem* 
court  December  8.  1900.  Case  pending. 


Of  the  land  described,  executed  a  real  estate 
coupon  bond  for  $1,200  to  Henry  DlcUnson, 
payable  in  New  York,  three  years  after  date, 
with  8  per  coit  Interest,  In  semiannual  In- 
stallments, and  bearing  date  December  \ 
1801.  He  also  executed  a  mwtgage  upon 
said  land  of  even  date  with  the  bond,  ac- 
knowledged the  same  on  the  21st  day  of 
March,  1892,  and  on  the  same  day  it  was 
duly  filed  for  record.  The  bimd  was  assigned 
by  Heivy  Dickinson  In  blank,  and  on  the 
13th  day  of  April,  1892,  he  assigned  the 
mortgage.  In  writing,  duly  acknowledged,  to 
the  Farmers*  I^n  &  Trust  Company  of 
New  Tork,  trustee  for  the  debenture  holders 
of  the  J.  B.  Watkins  Land  Mmtgage  Com- 
pany. This  asBtgnment  was  filed  fOT  record 
on  the  23d  day  of  August  1887.  On  the 
19th  day  of  January,  1898,  the  Farmers'  Loan 
&  Trust  Company,  as  trustee,  by  Its  second 
vice  pmldent  assigned  said  mortgage  and 
the  indebtedness  thereby  secured  to  J.  B. 
Watkins,  M.  Summorfleld,  and  J.  F.  SwltE^; 
said  assignment  being  acknowledged.  The 
plaintiffs'  petition  In  the  dtetrict  court  and 
the  exhibit  thereto  show  that  this  last  as- 
signment was  flted  for  record  on  January 
27,  1898;  bnt  the  evidence,  without  con- 
tradiction, shows  said  filing  to  hare  been 
made  oo  the  27th  day  of  July,  1898.  In  June, 
189:t.  John  J.  La  Mar  conveyed  the  property 
In  controversy,  by  deed  duly  Executed  and 
recorded,  to  Cyrus  F.  Emery;  and  on  Janu- 
ary 28,  1898,  Cyrus  F.  Emery  and  wife  con- 
veyed It  to  B.  P.  Waggener.  On  the  17th 
of  February,  1898,  the  plalntlfb  tai  error  be- 
gan this  action  against  the  defendants  In  er- 
ror fw  judgment  on  the  note  and  a  fore- 
closure of  the  mortgage  refwred  to.  The 
only  answering  defendant  (B.  P.  Waggenv) 
answered:  First,  admltth^  the  «GecutIon  of 
the  bond,  note,  and  mortgage  sued  on,  but 
denying  every  other  allegation  not  therein- 
after expressly  admitted;  second,  setting  up 
defendant  Waggener's  chain  of  title,  and  pos- 
session thereunder;  third,  alleging  Oiat  the 
action  was  barred  by  the  statute  of  limita- 
tion; that  the  defendant  La  Har  never  paid 
any  taxes  after  the  execution  of  said  note, 
and  did  not  cause  the  property  to  be  insured, 
nor  pay  interest  according  to  the  require- 
ments of  said  mortgage  and  note,  and  that 
by  reason  thereof  the  whc^  sum  became  due 
and  payable  on  the  2d  day  of  January.  1802; 
and  that  no  action  was  begun  thereon  fw 
more  than  five  years  thereafter;  fonrth,  de- 
nying that  the  plaintiffs  are  the  real  parties 
in  Interest  and  alle^ng  that  they  tocric  the 
note  and  mortgage  sued  on  with  knowledge 
that  the  same  was  barred;  and.  fifth,  alleging 
that  the  mortgage  sued  m  Is  a  dond  upon 
his  title.  This  answer  was  verified.  A  veri- 
fied r^ly  was  filed,  setting  up:  Fhst,  the  re- 
moval of  the  defendant  La  Mar  from  the 
state  about  the  lot  day  of  May,  1892,  and 
Inability  to  make  personal  service  on  falm  in 
the  state;  second,  that  the  note  and  mortgage 
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In  coutroTci'Bj'  were  made  to  pay  off  a  Conner 
lien  which  matured  on  December  1, 1881,  and 
were  dated  at  that  time  at  the  request  of  the 
maker.  &ut  were  In  fact  executed  on  March 
21,  1S02;  third,  that  under  the  terms  of  aaid 
bond  It  did  not  mature  until  five  years  after 
Its  date,  no  election  having  been  prevlouslr 
luado  as  provided  therein;,  fourth,  denjing 
Wasgener'B  title;  and,  fifth,  a  general  doilaL 
I'pou  the  issues  thus  formed  the  case  was 
tried  to  the  court,  and  at  the  c<mclU8lon  of 
the  plaintiffs*  evidence  a  demurrer  thereto 
was  sustained.  The  defendant  Waggener 
then  introduced  erldence  of  his  title  and  pos- 
scasion,  and  judgment  was  rendered  for  the 
defendant  Waggener  substantially  as  prayed 
for,  and  the  case  Is  brought  he»  for  review. 

The  defendant  In  error  B.  P.  Wa^ener 
moves  this  court  to  dismiss  the  petition  In 
error  for  the  reasons  that  the  case-made,  as 
served,  not  having  been  signed  plaintiffs 
or  their  counsel,  Is  not  a  case-made  within 
tbe  contemplation  of  the  statute,  and  that 
the  amendment  allowed  by  the  Judge  to  the 
case-made  after  the  time  for  suggesting 
amendments  bad  expired  was  unauthorized, 
and  destroys  the  validity  of  the  case-made. 
This  motion  cannot  "be  sustained.  There  Is 
no  law  reqoirlDg  the  party  making  a  case* 
made  to  sign  it.  The  fact  that  he  served  It 
Is  suindmt,  and  the  certificate  of  the  Judge, 
attested  by  the  clerk  under  the  seal  of  the 
court.  Is  what  finally  gives  it  validity  as  a 
case-made;  and,  while  the  amendment  al- 
lowed by  the  Judge  at  the  time  of  settling 
the  case  was  unauthorized.  It  does  not  de- 
stroy the  validity  of  the  oitlre  case-made. 
It  Is  contended  by  the  plaintiffs  In  error  that 
said  amoidmoit  was  proper,  and  that  the 
Judge,  In  settling  a  case-made,  has  the  power, 
on  his  own  motion,  or  at  the  suggestion  of 
either  party,  and  bef(ne  signing  such  ease- 
inade,  to  make  such  alterations  in  the  case- 
made  as  may  be  neceaury  to  make  It  speak 
tbe  truth.  TbSs  Is  true  In  a  limited  sense 
only.  The  Judge  must  not  let  tbe  record 
speak  an  nntmtib,  and  as  held  In  Ballroad 
Co.  T. 'Wilson.  10  Kan.  105,  and  In  BlUott  v. 
Railway  Co.,  8  Kan.  App.  lai,  S5  Pac.  490, 
he  has  the  right,  when  botb  parties  are 
present  to  allow  additional  mattov  to  be 
inserted;  bat  It  has  not  been  held  the  su- 
preme court  or  by  this  court  that  a  party 
can  serve  a  case-made  upon  his  opponent 
and  procure  his  consent  that  tbe  same  as 
prepared  may  be  settled  and  signed,  and  then, 
In  the  absence  -of  the  other  party,  and  with- 
out notice  to  him,  cause  an  Important  addi- 
tion to  be  made  thereto.  Such,  In  our  opin- 
ion, would  be  a  very  dangerous  precedent  to 
establish.  The  motion  to  dismiss  will  be 
overruled,  and  the  amendment  oomplahied  of 
disregarded. 

The  Lezt  question  requiring  attention  Is, 
does  the  record  show  that  It  c<»italns  all  of 
the  evidence  to  which  the  demnrrer  was  sus- 
tained?   After  noting  the  appearance  for 


trial,  the  record  proceeds:  **And  tbe  follow- 
ing testimony  was  introduced  and  proceed- 
ings had,  to  wit:  By  B.  W.  Turner,  attorney 
fur  plaintiff:  Now  offers  In  evidence  the 
application.  *  *  *"  Other  papers  were 
offered,  hi  about  the  same  language,  all  of 
which  were  read  to  the  Jury,  over  the  objec- 
tion of  the  defendant  After  the  copy  of 
the  last  paper  offered  by  the  plaintiffs,  and 
without  anj  connecting  words,  follows,  on 
the  next  page:  "Justice  D.  Linn,  called  on 
the  part  of  the  j^lalntlff,  after  being  duly 
sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  tbe  truth,  was  examined  by 
R.  W.  Turner,  and  testified  as  follows." 
Then  follows  his  examination,  by  questions 
and  answers,  after  which  auother  witness 
was  introduced  In  substantially  the  same  lan- 
guage. The  record  does  not  show  that  either 
witness  was  excused,  and  there  was  nothing 
to  indicate  that  tbetr  examination  was  com- 
pleted, but  at  the  close  of  the  answer  to  the 
last  question  appears  the  foUowbig:  "By 
B.  W.  TuniOT:  Flaintifl  rests.  By  B.  P. 
Waggmer:  We  demur  to  tbe  evidence.  By 
tbe  Court:  Demurrer  sustained  as  to  B.  P. 
Waggeni^.  By  R.  W.  Turner:  We  except 
to  the  ruling  of  the  court"  There  is  noUilng 
in  tbe  record  of  the  evidence  to  indicate  the 
continuity  of  Its  several  parts,  or  their  rela- 
ticm  In  point  of  time  to  each  other,  or  to  the 
interposition  of  the  ^mmra,  or  the  action 
of  the  court  thereon,  except  that  they  follow 
each  other  tber^;  and  ta  it  would  do  no 
violence  to  the  record  to  assume  that  evi- 
dence vras  offered  and  admitted,  not  copied 
In  the  cas^  we  must  hold  that  It  does  not 
appear  that  all  of  the  evidence  Is  contained 
therein.  But  it  has  heea  held  In  Uerket  v. 
Smith,  88  Kan.  66,  5  Pac.  8M:  "Where  an 
action  Is  tried  by  the  court  without  a  Jury, 
and  the  defendant  Interposes  a  demurrer  to 
the  evidence  after  the  plaintiff  closes  his 
case,  the  court  cannot  weigh  conflicting  tes- 
timony; and  If,  In  such  a  case,  tSw  testimony 
presented  In  tbe  record  supports '  tbe  plain- 
tiff's cause  of  action,  and  It  can  only  be  an> 
swered  by  coutradlctory  or  confiictlng  evi- 
dence, tbe  supreme  court  will  declare  the  law 
upon  tbe  teattmony  presented  in  the  record, 
although  It  does  not  affirmatively  appear 
therein  that  all  of  the  evldwce  upon  which 
the  district  court  acted  is  before  it"  We 
are  therefore  aattiorized  to  examine  tbe  evi- 
dence .appearing  in  the  record,  and,  If  It  Is 
Buflltient  to  sustain  the  claim  of  the  plain- 
tiffs, then  the  demurrer  should  have  been 
overruled. 

As  stated  by  the  plaintiffs  In  error,  under 
the  petition.  In  the  absence  of  admissions,  it 
would  have  been  necessary  for  the  plaintiffs 
to  prove  the  followli^  facts:  (1)  The  execu- 
tion of  tbe  note  or  bond  sued  on;  (2)  tbe  ex- 
ecuticna  of  the  mortgage  sought  to  be  f<ffe- 
closed;  (3)  the  assignment  of  tbe  mortgage 
from  Henry  Dickinson  to  the  Farmers*  Loan 
&  Trust  Company  of  New  York;  (4)  the  as- 
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lagnmeiit  of  the  mortgage  b;  the  Farmers* 
Zioan  &  Trust  Company  to  the  plaintiffs. 
Of  these,  the  first  three  are  admitted;  the 
fourth  was  not  expressly  admitted,  and  we 
think,  under  the  pleadings,  it  was  d«iled; 
and  that  was  undoubtedly  the  view  of  the 
parties  on  the  trial,  as  they  attempted  to 
prove  it,  as  is  shown  in  the  record. 

It  la  contended  by  the  plaintiflfs  in  error 
that,  this  evidence  having  been  admitted,  the 
court  was  not  at  liberty  to  disregard  It  in 
considering  a  demurrer  to  the  evidence.  In 
support  of  this,  plaintiffs  in  error  refer  to 
stune  very  strong  authortties;  but  as  our  su- 
preme court,  in  Gillett  v.  Insurance  Co.,  53 
Kan.  108,  36  Pac.  52,  haa  decided  exactly  to 
the  contrary,  we  can  hardly  support  the  con- 
tention. The  only  proof  offered  of  plain- 
tiffs' title  to  the  cause  of  action  was  the  as- 
signment found  in  the  record,  and  it  Is  con- 
t^ded  by  the  defendants  In  error  tbat  said 
assignment  Is  void  for  want  of  any  showing 
of  authority  in  the  assignor  to  make  It  But 
we  shuU  not  consider  this  question,  as  under 
the  decision  in  Myers  v.  Whe^ock,  60  Kan. 
747,  57  Pac.  95G,  said  assignment  not  having 
been  recorded  within  six  months  after  its  ex- 
ecution, it  could  not  be  admitted  or  consider- 
ed In  evidence.  But  It  is  contended  by  the 
plaintiffs  In  error  that  the  record  is  in  fault 
as  to  the  time  of  the  filing  of  said  assignment, 
and  that  in  fact  It  was  filed  on  January  27th, 
as  Is  shown  by  the  copy  of  the  mortgage  at- 
tached to  the  petition.  The  correctness  of  the 
petition  In  regard  to  this  assignment  was  de- 
nied under  oath,  and  It  bad  to  be  proven  to 
entitle  plaintiffs  to  judgment;  and,  as  there 
is  a  long  line  of  deddons  of  the  Aipreme  court 
holding  that  the  case^nade  cannot  be  sup- 
plemented or  amended,  we  must  bold,  for 
that  reason,  that  there  was  no  legal  evidence 
of  such  aaslgnmoit,  and  the  demurrer  to  the 
evidence  was  properly  sustained  for  that  rea- 
son. 

The  only  other  question  requiring  attention 
at  our  hands  is,  was  defendant  Waggmer  en- 
titled, under  the  pleadings  and  the  evidence, 
to  a  decree  quieting  his  title  to  the  land  in 
controversy?  It  is  contended  by  the  plaintiffs 
In  error  that  no  proof  of  payment  of  the 
mortgage  was  made  or  authorized  by  the 
pleadings,  and  that  under  the  famUlar  rule, 
"He  who  seeks  equity  mnat  do  equity,"  the 
title  could  not  be  quieted.  The  Southern  de- 
partment of  the  Kansas  conrt  of  appeals  has 
held  (Bank  v.  Stewart,  S  Kan.  App.  22,  54 
Pac.  10)  that  under  our  statutory  provision  a 
pei'son  In  possession  can  bave  his  title  quieted 
as  against  a  mortgage  not  paid,  but  upon 
which  the  statute  of  limitations  has  run;  and, 
although  we  bave  some  doubts  of  the  correct- 
ness of  this  decision,  we  have  concluded  to 
adopt  It  as  the  law  upon  this  subject.  The 
Judgment  of  the  dtetrlct  court  will  be  affirm- 
ed. 

McEIJlOY,  J.,  concura.    MAHAN,  P. 
dissents. 


(2B  Wuh.  2S3) 
BANK     DOHERTI  et  aL 
(Supreme  Court  of  WashtngbMi.  July  26,  iWZ.) 
HORTGAGE— FORECLOSURE  FOR  INTEREST. 

1.  A  mortgage  does  not  give  right  to  foreclose 
before  maturity  of  principal  for  nonpayment  of 
interest;  the  note  providing  for  payment  at  a 
certain  time  of  the  principal,  with  privilege  of 
paying  before,  with  interest  pa^-abfe  monthly, 
and  the  mortgage  providing  that  it  shall  be  void 
if  the  mortgagor  shall,  on  or  before  maturity, 
pay  the  note,  with  Interest  that  may  be  dne- 
thereon,  but  uhould  the  mortgagor  iail  to  pay 
the  note,  with  interest,  or  any  part  thereof, 
when  due,  and  foreclosure  suit  be  commenced, 
the  mortgagee  maj  recover  an  attorney's  fee. 

2.  2  Bailinger's  Ann.  Codes  &  St.  §  5S04,  rel- 
ative to  foreclosure  of  a  mortgage  on  which, 
there  may  be  due  any  interest,  "for  which  fore- 
closure may  be  had,"does  not  make  a  mortgagB 
subject  to  foreclosure  for  nonpayment  of  inter' 
est  where  not  fio  by  its  terms. 

Appeal  from  superior  court.  King  county; 
Boyd  J.  Taliman,  Judge. 

Action  by  Boijamin  Bank  against  Barie- 
Doherty  and  another,  adminlBtratora  of  Mary 
T.  Doherty,  deceased.  Judgment  for  plaintiff. 
Defendants  appeal.  Reversed. 

Roberts  &  Tjeehey,  for  appellants.  Preston, 
Carr  &  Gilman,  for  respondent 

MOUNT,  J.  Action  to  foreclose  a  mortgage 
on  account  of  unpaid  Installments  of  Intoest 
As  we  view  this  case,  there  Is  but  one  ques- 
tion necessary  to  be  discussed,  viz.,  can  tlite- 
actlon  be  maintained  before  the  maturity  of 
the  principal  note?  The  note  Is  as  follows: 
"$2,600.00.  Butte,  Montana,  January  3, 1900. 
For  value  received,  three  years  after  date  I 
promise  to  pay  to  B.  Bank  or  order  the  sum 
of  twenty-five  hundred  dollars  ((2,500),  at  his 
office,  in  Butte,  Montana,  with  Interest  at  the 
rate  of  two  per  cent  per  month,  payable 
monthly.  The  privilege  hereby  granted  to  the 
maker  of  this  note  to  pay  any  amount  not  ex-, 
ceedlng  two  hundred  dollars  ($200)  per  month 
thereon.  Interest  to  be  reduced  according  to 
such  payments.  Payments  to  be  made  on  in- 
ter eat  day.  Mary  T.  Doherty."  At  the  same 
time  and  place  the  maker  ot  the  note  execut- 
ed and  delivered  to  the  payee  a  mortgage 
which  recited  that  the  same  was  given  "to 
secure  the  payment  for  a  certain  promissory 
note  bearing  equal  date  herewith."  'Vb» 
mortgage  provided  as  follows:  "Now,  If  tiio 
said  first  party  shall  on  or  before  maturity 
pay  or  cause  to  be  paid  the  said  note,  with 
interest  that  may  be  due  thereon,  then  the 
forcing  conve^nce  shall  be  null  and  void, 
otherwise  to  be  and  remain  In  full  force  and 
virtue;  but  should  the  said  first  party,  from 
any  cause,  fail  or  refuse  to  pay  said  note, 
with  Interest,  or  any  part  thereof,  when  due; 
and  suit  l>e  commenced  to  foreclose  this  mort- 
gage, then  the  said  second  party  may  and 
shall  have  and  recover  from  the  said  first 
party  a  reasonable  attorney's  fee;  the  amount 
of  such  fee  to  be  fixed  and  allowed  by  the 
court  l)efore  whom  such  suit  Is  brought,  and 
taxed  and  collected  as  other  costs." 

It  Is  stated,  aa  a  general  rule,  that  a  mort- 
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gage  cannot  be  foreclosed  before  It  is  due, 
or  there  Is  a  breach  of  some  condition.  2 
Jones,  Mortg.  <5th  Ed.)  S  1174;  Wilts.  Mortg. 
Forec.  §  34.  And  also:  "If  the  mortgage 
contains  an  absolute  covenant  that  the  prin- 
cipal shall  not  be  called  In  during  a  specific 
period,  or  until  the  happening  of  a  certain 
event,  then  no  default  in  the  payment  of  Inter- 
est in  the  meantime  will  enable  the  mortga- 
gee to  sue."  2  Jones,  Mortg.  (5th  Ed.)  §  1178. 
"Bat  It  would  seem  that,  In  the  absence  of  a 
stipulation  giving  the  power,  there  can  be  no 
foreclosure  of  a  mortgage  given  as  security 
for  the  payment  of  a  promissory  note  and  the 
interest  thereon  until  the  principal  sum  be- 
comes due.  •  •  •  The  Interest  falling 
due  yearly,  or  at  other  stated  periods,  on  a 
note  secured  by  a  mortgage.  Is  an  Installment 
of  the  deht,  and  •  •  •  the  mortgage  may 
be  foreclosed  to  enforce  Its  payment,  be- 
cause the  mortgage  must  have  been  given  to 
secnre  the  Interest  as  well  as  the  principal, 
and  the  law  will  not  withhold  a  remedy  until 
the  period  elapsed  for  the  maturity  of  the 
whole  debt.  And  where  a  condition  is  in- 
serted In  the  mortgage  which  authorizes  a 
sale  to  be  made  upon  the  happening  of  any 
default,  the  failure  to  pay  interest  when  It 
Is  due  is  a  default,  within  the  meaning  of 
such  a  clause,  and  will  entitle  the  mortgagee 
to  foreclose."  Wilts.  Mortg.  Forec.  S  42.  Con- 
ceding the  foregoing  general  rules  to  be  the 
law  applicable  to  the  case  Id  hand,  and  con- 
ceding the  facts  to  be  that  interest  payments 
had  not  been  made  monthly,  it  requires  a 
consideration  of  the'  mortgage  to  determine 
whether  a  default  In  an  -Interest  payment  Is 
a  breach  thereof.  The  note  clearly  provides 
that  the  maker  shall  have  until  January  3, 
1903,  to  pay  the  principal  sum,  and  that  In- 
terest shall  be  payable  monthly.  It  was  with- 
in tlie  power  of  the  parties  to  have  made  the 
mortgage  security  for  the  whole  or  an;  part 
of  the  note,  or  for  the  note  and  Interest,  or 
either.  It  was  also  within  their  power  to 
have  provided  In  the  mortgage  that  upon  taH- 
xtee  to  pay  the  note  or  the  Interest,  or  rfther, 
(breclosure  proceedings  may  be  had.  Or,  as 
Is  usual  in  such  cases,  the  mortgage  might 
have  contained  a  provision  that  foreclosnre 
proceedings  should  he  had  ."upon  failure  to 
perform  any  of  the  conditions,"  or  "upon  fall- 
nre  to  pay  the  note  according  to  Its  tenor  and 
effect,"  or  "when  payments  become  severally 
due,"  etc  A  breach  of  any  such  condition 
would  have  subjected  the  mortgage  to  fore- 
closure. But  we  find  the  {MWvlBlon  In  this 
mortgage  as  follows:  "Now,  If  the  said  first 
party  shall,  on  or  before  maturity,  pay  or 
cause  to  be  paid  the  said  note,  with  interest 
tbat  may  be  due  thereon,  then  the  foregoing 
conveyance  shall  be  null  and  void;  otherwise 
to  be  and  remain  In  full  force  and  virtue." 
In  other  words.  If  the  first  party  at  maturity 
fails  to  pay  the  said  note,  with  interest  that 
may  be  due  thereon,  then  the  foregoing  con- 
veyance shall  be  In  full  force  and  virtue.  It 
•eems  clear  that  this  Is  an  express  provision 


that  the  debt  was  permitted  to  run  until  the 
expiration  of  three  years  from  the  date  of  the 
note  and  mortgage,  and  that  the  mortgage 
should  stand  as  security  for  the  principal, 
with  whatever  Interest  should  be  allowed  to 
accumulate  thereon,  and  should  not  be  fore- 
closed unless  there  was  a  failure  to  pay  tlie 
note  at  maturity.  There  is  uo  other  provision 
in  the  mortgage  from  which  any  other  Inten- 
tion can  be  inferred,  except  It  be  the  follow- 
ing: "But  should  the  said  first  party,  from 
any  cause,  fall  or  refuse  to  pay  said  note, 
with  Interest,  or  any  part  thereof,  when  due, 
and  suit  be  commenced  to  foreclose  this  mort- 
gage, then  the  said  second  party  may  and 
shall  have  and  recover  from  the  said  first  par- 
ty a  reasonable  attorney's  fee;,  the  amount 
of  such  fee  to  be  fixed  and  allowed  by  the 
court  before  whom  such  suit  Is  brought,  and 
taxed  and  collected  as  other  costs."  It  wiU 
be  seen  at  once  that  this  provision  was  in- 
tended solely  as  a  provision  for  attorney's 
fees  in  case  suit  was  brought  to  foreclose  the 
mortgage.  The  language  of  this  provision 
must  be  given  Its  natural  and  ordinary  mean- 
log.  The  parties  must  be  presumed  to  have 
meant  what  they  said.  But  assuming  that 
the  language  was  used  as  the  recitation  of  a 
right  under  the  mortgage,  and  giving  It  all 
the  force  of  such  recitation,  we  Still  do  not 
see  that  It  changes  the  defeasance  provision 
preceding.  The  language  Is,  "But  should  the 
said  first  party,  from  any  cause,  fall  or  re- 
fuse to  pay  said  note,  with  the  lnta«st,  or 
any  part  thereof,  when  due,  and  suit  be  com- 
menced." The  words  "or  any  part  thereof" 
certainly  refer  to  and  mean  the  note.  If 
these  words  were  intended  to  refer  to  the  In- 
terest when  due,  and  not  to  the  note  ^en 
due,  at  to  both  the  Interest  when  due  and  the 
note  when  due,  that  idea  could,  and,  no 
doubt,  would  have  been,  expressed,  as  is  usual 
in  such  cases,  by  the  use  of  the  word  "or" 
Instead  of  the  word  "with,"  so  that,  if  the  par- 
ties had  intended  that  the  m<^gage  might  be 
foreclosed  by  reason  of  failure  to  pay  Interest 
when  due,  the  clause  would  have  been  made 
to  read,  "But  should  the  first  party,  from- any 
cause,  fall  or  refuise  to  pay  said  note,  or  the 
intraest,  or  any  part  thereof,  -when  due." 
Such  language  would  have  made  the  idea 
clear,  but,  not  having  been  used,  we  cannot 
assume  that  the  parties  intended  to  use  it. 
We  are  therefore  of  the  opinion  that  the  lat- 
ter provision  does  not,  and  was  not  Intended 
to,  modify  the  former  provision  so  as  to  give 
a  right  of  foreclosure  for  nonpayment  of  In- 
terest. There  la  no  dispute  that  the  mortgage 
In  question  Is  security  for  both  principal  and 
unpaid  Interest,  nor  that  the  interest  Is  pay- 
able monthly,  and  Is  a  part  of  tlie  debt  But 
where  the  parties  have  expressly  agreed  that 
the  maker  of  the  mortgage  shall  have  until 
the  maturity  of  the  note  to  pay  the  note,  with 
Interest,  the  fact  that  partial  payments  of  In- 
terest may  become  delinquent  In  the  mean- 
time docs  not  give  the  right  to  foreclose  the 
mortgage,  where  there  Is  no  breach  of  any 
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eondftlon  named  fn  tiie  mortgage.  From  a 
careful  ocMisIderatlon  of  both  the  note  and 
mortgage^  ve  are  convinced  that  It  was  the 
Intention  ot  the  parties  that  the  mortgage 
should  mature  only  upon  matm'Ity  of  the 
principal  note,  and  that  foreclosure  proceed- 
ings caunot  be  had  nnttl  maturity  of  tbe  note, 
notwithstanding  Interest  payments  may  be  In 
default.  Section  5894,  2  Ballloger's  Ann. 
Codes  &  St.,  has  reference  to  foreclosure  of 
a  mortgage  upon  which  there  may  be  due  any 
Interest  or  InataUments  of  Interest  for  which 
foreclosure  may  be  had.  It  does  not  make 
a  mortgage  subject  to  foreclosure  which  by 
Its  terms  Is  not  subject  to  be  foreclosed. 

The  cause  was  therefore  prematurely 
brought  It  will  be  reversed  and  remanded, 
with  instractlons  to  sustain  ttie  donurrer  and 
dismiss  the  action. 

RBAVIS,  C.  J.,  and  WHITE,  ANDERS, 
HADLBT,  and  FULLEBTOX.  JJ.,  concnr. 


(Z»  W8Bb.  238) 

BECK£BS  T.  AIXUOND  et  aLi 

(Bsprcme  Court  of  Washington.  July  26. 1902.) 

FRAUDULENT  CONTETANCB-BVIDBNCB. 

1.  CanveyaDce  by  a  debtor,  after  expiration 
of  Iten  of  a  Jadffmeat  and  pending  proceedinss 
to  revive  tbe  jadgmeot,  of  ail  his  property,  vari- 
ously estimated  to  be  worth  from  $14,500  to 
$18,100,  and  subject  to  liens  amouitting  to 
$12,448,  forecioBure  as  to  some  of  which  was 
threatened,  for  $1,000,  is  not  shown  to  be  fraud- 
ulent, though  B.,  the  purchaser,  had  several 
years  before  been  the  debtor^s  attorney,  and  P. 
advanced  the  money  for  B.  to  make  the  pur> 
chase,  relying  on  obtalnins  deductions  in  inter- 
est on  the  mortgages  for  hia  benefit,  and  the 
letters  between  B.  and  P.  were  destroyed;  P., 
whi^was  unacquainted  with  tbe  debtor,  having 
learned  the  property  was  for  sale,  and  having 
written  B.  alwut  it,  and  it  having  been  tlieir 
custom,  for  years,  to  destroy,  soon  after  receipt, 
the  letters  frequently  exchanged  by  them,  and 
which  contained  personal  as  well  as  business 
matters;  and  the  debtor  having  t>een  unable  to 
obtain  a  loan  or  as  good  an  offer  for  purchase^ 

i^ipeal  firom  niperlor  court,  King  county; 
G.  Meade  Emotr,  Judge. 

Actlim  by  Carrie  8.  B.  Beckers  against 
Alice  A.  AUmond  and  othm.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Benson  &  Aust,  for  appellant  Munday  & 
Fnlton  and  Struve,  Allen,  Hughes  &  Mc- 
Mlcken,  for  reqrandents. 

MOtTNT,  J.  This  action  was  brought  by 
appellant  as  Judgment  creditor  of  defendants 
Alice  A.  Allmond  and  Charles  H.  AUmond, 
to  have  a  transfer  of  certain  property  In  the 
city  of  Seattle,  made  by  defendants  Allmond 
and  wife  to  defendant  Bass,  declared  frand- 
uient.  and  It  Is  prayed  that  defendant  Bass 
be  declared  a  trustee  holding  tbe  property 
Aibject  to  a  Judgment  In  behalf  of  appellant 

Tbe  facts  are  undisputed,  and  are  substan- 
ttally  as  follows:  On  December  22,  1894, 
appellant  obtained  a  Judgment  In  tbe  snpe- 
tjor  court  of  King  county  against  Allmond 


and  wife  for  $2,857.21.  A  part  of  this 
amount  was  subsequently  paid.  On  the  12th 
day  of  December,  1900,  tbe  plaintiff  filed  a 
motion  In  the  superiw  court  of  King  county 
to  revive  the  lien  of  the  Judgment,  and  on 
the  2d  day  of  February,  1001,  a  Judgment 
was  rendered,  reviving  the  former  Judgment 
in  the  sum  of  $1,200.73.  Executions  were 
Issued  upon  the  revived  Judgment  and  re- 
turned nulla  bona.  At  the  date  of  the  orig- 
inal Judgment  defendant  Alice  A.  Allmond 
owned  the  property  described  la  the  com- 
plaint Neither  of  defendants  AUmond  has 
since  owned  any  other  property.  After  the 
Judgment  of  December  22,  1894.  bad  ceased 
to  be  a  lien  on  the  proper^  In  question,  and 
a  short  time  before  the  rendition  of  the  Jndg-, 
ment  of  revival,  the  defendants  Allmond  and 
wife  transferred  all  of  their  property  to  de- 
fendant Bass  in  consideration  of  $1,000.  The 
property,  at  the  time  of  this  transfer,  was 
of  atMut  the  value  of  910.0001,  bnt  at  that 
time  there  were  two  mortgages  upon  the 
property,  long  past  doe,  and  also  dellnqnoit 
taxes  for  several  years,  and  street-grade  as- 
sessments, making' the  total  Uens  against  the 
property  amount  to  about  $12,448.  The  hold- 
er of  one  of  these  niortgages  was  prasslng 
for  payment,  and  tlireatenlng  foreclosor& 
Mrs.  Allmond  had  raln^  endeavwed  to  bor^ 
row  money  upon  the  property,  so  as  to  pay 
tbe  liens.  She  had  also  offered  a  part  there- 
of for  sale,  but  was  unable  to  find  a  pur^ 
chaser.  In  the  latter  part  of  December, 
1900,  while  the  motion  to  revive  the  Judg- 
ment was  pending,  one  Charles  B.  Patton 
learned  that  a  part. ot  the  property  was  of*' 
fered  lav  sale,  and  thereupon  entered  Into 
negotiations  with  Mrs.  Allmond  looking  to 
the  purchase  of  tbe  whole  of  the  property 
After  Inquiring  into  the  condition  of  the 
title  and  the  Uens  against  the  property,  and 
teaming  that  a  deduction  of  a  part  of  tbe 
Interest  due  on  one  of  the  mortgages  would 
be  made,  provided  the  mortgage  was  Imme- 
diately paid,  Patton  offered  Mrs.  Allmond 
$1,000  for  her  equity  therein.  Urs.  AUmond 
accepted  the  offer,  and  gave  Mr.  Patton  10 
days  In  which  to  correspond  with  defendant 
Bass,  who  was  at  that  time  living  In  San 
Francisco,  Cal.  Mr.  Boss,  It  appears,  was 
an  Intimate  friend  of  Mr.  Patton.  harlns 
been  such  for  a  period  of  about  12  years. 
Mr.  Patton  was  willing  to  advance  the  $1,000 
necessary  for  Mr,  Bass  to  purchase  the  eq- 
uity. He  was  also  willing  to  advance  tbe 
money  to  protect  the  property  against  the 
mortgages  and  Uens,  and  to  rely  upon  de- 
ductions of  interest  for  his  profit  and  agreed 
that  Mr.  Bass  should  have  the  benefit  of  the 
Increase  of  the  value  of  the  properQr,  and 
whatever  profit  might  accrue  from  a  sale 
after  payment  of  tbe  mortgages  and  lleoSL 
Before  tbe  expiration  of  the  10  days^  aa 
agent  who  had  been  employed  to  aeU  a  part 
of  the  property  for  Mrs.  AUmond  procured 
a  purchaser  who  was  willing  to  pay  $8,500, 
tbe  price  at  which  alw  bad  ttaentoCoc*  ayeed 
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to  sell,  wtalcli  price  was  some  ^400  more  tttan 
the  mortgage  upon  tbls  part  This  offer  was 
refascd  by  Mrs.  AUmond  because  she  had 
already  <HraIly  agreed  with  Mr.  Patton  to  sell 
the  whole  to  him.  Upon  hearing  from  Mr. 
Bass,  Mr.  Patton  purchased  the  property, 
paid  the  91*000  to  Mra  AUmond,  and  took  a 
deed  In  taTor  of  Mr.  Bass.  At  about  that 
time,  Patton  paid  one  of  the  mortgages,  and 
took  an  assignment  thereof  to  himself.  He 
afterwards  paid  certain  taxes  and  street  as- 
s^ments.  Mr.  Bass  gave  Patton  a  note  for 
the  4>1,000,  payable  on  demand,  with  Interest 
at  8  per  cent,  and  also  gave  to  Mr.  Patton 
a  power  of  attorn^  authorising  him  to  han- 
dle the  property.  Mr  Patton  had  met  Mrs. 
AUmond  bnt  once  or  twice  prevloiiB  to  these 
transactions,  and  was  not  otherwise  acquaint- 
ed with  her.  Mr.  Bass,  some  four  or  fire 
years  prerlonsly,  had  been  attorn^  for  Mrs. 
Allmond  In  an  attempt  at  foreclosure  of  one 
of  the  mortgages,  and  had  transacted  some 
small  business  matters  for  her.  lie  knew 
nothing  about  this  transaction  except  through 
Mr.  Patton,  and  went  Into  It  sole^  upon  the 
recommendation  of  Mr.  Patton.  This  Infor- 
mation was  conveyed  by  letters,  bnt  the  let- 
ters passing  between  them  hod  been  de- 
stroyed, and  were  therefore  not  put  In  evi- 
dence. O^e  destructlcHi  of  these  letters  was 
accounted  for  by  reason  of  the  extremely 
friendly  relations  between  Mr.  Bass  and  Mr. 
Patton,  personal  letters  having  passed  back 
and  forth  between  them  as  often  as  once  a 
week.  In  these  letters,  business  and  society 
gossip  were  hitermlngled,  and  each  destroyed 
the  other's  letters  soon  after  >%celpt.  The 
witnesses  Bass,  Patton,  and  Mrs.  Allmond, 
who  were  called  by  the  pIidntttT,  testlfled 
that  the  sale  was  absolute,  and  tiiat  there 
was  no  agreement  by  which  Mrs.  Allmond 
was  to  receive  any  further  benefit  from  the 
property.  This  evidence  was  not  disputed. 
The  lower  court,  after  hearing  all  the  evi- 
dence offered  by  the  plaintiff,  upon  motion  of 
defendants  dismissed  the  case. 

The  only  question  presented  here  Is  as  to 
the  sufficiency  of  the  evidence  to  make  a 
prima  facie  case  of  fraud.  It  is  not  claimed 
that  there  Is  any  direct  proof  of  fraud,  but  It 
Is  claimed  that  the  circumstances  surround- 
ing the  transaction  are  sufficient  to  make  a 
prima  facie  case.  It  Is  claimed  that  the 
vendee  Is  vendor's  attorn^;  that  the  ven- 
dee paid  nothing;  that  the  vendw  sold  all 
her  property;  that  the  cmslderatlon  was 
grossly  Inadequate;  that  tbe  sale  was  made 
.pending  a  suit  against  the  vendor  of  which 
the  vendee  had  knowled{^;  that  the  vendee 
and  his  agent  destroyed  letters  pasdng  be- 
tween them;  that  vendor  sold  all  her  prop- 
erty when  she  bad  previously  offered  only 
a  part  for  sale;  and  that  the  vendor,  after 
agreeing  to  sell  all,  was  offered  her  price 
for  a  part  of  ^e  property.  After  carefully 
examining  the  evidence,  we  are  satisSed  that, 
even  If  there  Is  teatlmnny  In  the  case  to  war- 
rant any  of  these  cbai'ges,  It  Is  fully  ex- 


plained away  by  the  plaintiff's  evldenra.  It 
appears  that  Mr.  Basa  who  Is  an  attorney 
at  law  by  profession,  was  at  one  time  em- 
ployed by  the  vendor,  but  It  also  appears  that 
at  the  time  of  the  transaction  In  question  he 
bad  been  away  from  Seattle,  and  in  San 
Francisco,  Cal.,  for  about  four  years,  and 
knew  nothing  of  the  matter  at  all  perscmally, 
except  that  he  consented  to  purchase  upon 
the  recommendation  and  very  favorable  terms 
offered  by  Mr.  Patton.  It  also  appears  that 
at  that  time  Mr.  Bass  was  not,  and  for  sev- 
eral years  had  not  been,  attwney  for  the 
vendor.  The  evidence  also  shows  that  Mr. 
Bass  paid  no  money  at  the  time  of  the  pur- 
chase, but  it  shows  that  he  gave  Mr.  Patton 
bis  note  for  $1,000,  and  Patton  paid  the 
money,  and  holds  the  note.  There  Is  no  dis- 
pute that  the  AUnuxidB  sold  all  their  prop- 
erty. It  also  clearly  ai^ars  that  they  tried 
to  borrow  money  upon  all  of  It;  that  they 
tried  to  sell  a  part  so  as  to  pay  off  pressing 
claims,  but  were  unsuccessful;  and  this  sale, 
at  the  time  It  was  made,  was  the  only  oi>- 
portunlty  they  bad  to  realize  anything  from 
the  property  over  the  Incumbrances.  Mr. 
Patton  estimated  the  value  of  the  property  at 
£14.500,  and  that  the  mortgage  liens  and  tax 
llena  against  it  amounted  to  ¥12,448,  leaving 
its  net  value  approximately  $2,000,  for  which 
he  recommended  Mr.  Bass  to  pay  $1,000. 
Tbe  highest  value  placed  upon  the  property 
by  any  witness  was  $18,100.  If  It  be  con- 
ceded that  the  total  value  of  the  property 
was  $18,100,  and  that  there  were  overdue 
mortgages  and  delhiquent  tax  liens  against  it 
amounting  to  $12,448,  the  holder  of  (me  of 
the  mortgages,  amounting  to  about  $6,000, 
threatening  foreclosure  and  costa^  and  the 
owners,  aft^  dlUgent  efforts,  were  not  able 
to  meet  these  obligations,  and  realized  that 
the  property  mast  be  sold  at  some  sacrifice 
or  the  whole  lost,  it  seems  that  under  these 
drcnmstances,  If  the  owners  sold  their  equity 
In  the  property  for  $1,000  cash,  no  badge  of 
fraud  Is'to  be  found  tber^  because  the  con- 
sideration is  Inadequate.  It  Is  true  this 
would  leave  a  large  margin  for  iwoflt  to  one 
able  to  pay  off  the  Incumbrances,  but  to  per- 
sons In  tiiB  condition  of  the  AUmonds  it 
would  not  be  a  good  Investment,  and  good 
judgment  dictated  a  sale  at  that  price.  These 
circumstances  certainly  explained  away  any 
imputation  of  fraud  on  the  part  of  either 
vendor  or  vendee.  It  app«irs  tliat  the  sale 
was  made  pending  a  motion  to  revive  the  lien 
of  the  judgment,  and  a  few  days  prior  to  the 
entry  of  the  judgment.  Under  the  circum- 
stances this  cannot  he  considered  proof  of 
fraud.  The  judgment  had  existed  f»  six 
years  previously,  had  bem  a  lien  upon  this 
same  property,  and  the  lien  had  been  allowed 
to  expire.  The  right  of  the  holder  of  the 
lien  to  enforce  the  same  against  the  prop- 
erty bad  not  previously  been  exercised,  prob- 
atdy  because  of  the  small  maigln  of  value  of 
the  pi'operty  over  the  mortgage  and  other 
liens.   Must  the  Judgment  debtor  now  take 
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notice  tbat  the  judgment  creditor  will  wise 
the  property  under  a  netw  lien,  when  he  had 
refused  to  do  bo  under  the  old?  Whatever 
indication  of  fraud  there  may  be  In  one  aell- 
ln(  i^perty  before  a  Judgment  is  rendered 
Is  much  weakened  where  the  lien  Is  allowed 
to  expire,  and  sale  Is  made  while  rerlval 
proceeding  are  pending.  It  Is  true  that  the 
vendee  or  his  agent  knew  of  the  motion  to 
revive  the  Judgment  before  he  purchased. 
He  also  knew,  and  waa  advised  by  able  coun- 
sel, that  the  lien  had  expired,  and  at  the 
time  of  the  purchase  was  not  a  lioi  upon  the 
|iropert7.  The  fact  that  Mr.  Pattern  and  Mr. 
Bass  dratroyed  the  letters  passing  betwe«i 
tbem  was  also  fully  and  reasonably  ex- 
plained. 

We  are  satisfied  that  the  lower  court  was 

right   The  judgment  is  affirmed. 

BOAVIS.  a  J.,  and  HADLBY,  FUI/LBB- 
TON»  WHITB,  and  ANDEAS,  JJ.,  concur. 


<2»  Wkah.  216) 

GLABE  et  al.  T.  BLTINOB  et  vx.^ 
<8nprenu  Court  of  Washington.  July  28. 190S.) 

APPEAL  —  NOTICES  —  INTEREST  —  FRBSUBfP- 
TION— PLEADINGS— TRUST— ACTION  ON  NOTB 
—WIFE  AS  DEFENDANT— GOUMUNITT  DEBT 
— EVIDENCE. 

1.  Only  ooe  notice  of  appeal  is  neeeuary. 
though  a  separate  JadgnieDt  u  entered  in  favor 
of  each  defendant  on  the  challengiDg  of  the 
flufQciencT  of  the  evidence;  there  being,  so  far 
u  plaintifEB  are  concerned,  bat  one  final  Judg- 
ment. 

2.  The  rate  of  interest  provided  In  a  note, 
being  lawful  at  the  time  and  place  of  action 
thereon,  will  be  presumed  to  have  been  lawful 
at  the  time  and  place  of  execution,  lo  that 

{)laintiff  has  not  the  burden  of  proving  it  waa 
egal.  though  he  aileged  It,  and  defendant  made 
a  general  denial. 

S.  Allegation  of  answer  In  action  on  note  se> 
«ured  b7  mortgage  that  the  mortgaged  property 
bad  been  turned  over  to  plaintiffs,  with  the 
understanding  that  defendant  should  receive  a 
«redit  on  the  note  for  use  and  occupation  of  the 
property,  and  admission  of  reply  that  defendant 
bad  authorized  plaintiffs  to  collect  the  rents  and 
appi;  them,  less  espensea,  on  the  note,  show, 
at  most,  a  trust  as  to  the  rents,  and  not  that 
the  mortgaged  property  was  recnved  la  trust, 
to  be  disposed  of  in  satisfaction  of  the  debt 

4.  The  wife  of  one  executing  a  note  is  a 
proper  defendant  In  action  thereon,  for  purpose 
of  determining  whether  the  judgment  can  be 
executed  as  one  for  a  community  debt 

5.  Evidence  in  action  against  husband  and 
wife  on  a  note  executed  by  him  that  the  con- 
sideration was  money  borrowed  for  building  a 
house  for  them  to  live  in,  and  was  so  used, 
shows  a  community  debt  though  the  transac- 
tion was  in  another  stalie.  In  the  absence  of 
proof  of  its  laws. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leauder  H.  Prather.  Judge. 

Action  by  William  A.  Clark  and  another 
against  Charlea  S.  Eltlnge  and  wife.  Judg- 
ment for  defendants.  Plaintiffs  appeal  Re- 
versed. 

Rooto  ft  Clark  and  B.  0.  Uosby,  for  app^- 
lants.   Stoll  &  Macdonald,  for  respondents, 

FULLERTON.  J.   This  Is  an  action  upon 
«  promissory  note.    In  their  complabit  the 
*  Baaearlag  doitad  8«ptambar  U.  IML 


appellants  aUeged,  In  tubstance^  tiiat  the  re- 
spondents wtn  at  all  the  times  nsmed  In  the 
complatot  husband  and  wife;  tliat  on  the  2d 
day  ct  January,  1S69,  the  respondent  Charles 
S.  Eltlnge,  in  the  cl^  of  Bntte,  In  the  then 
tCTitory  of  U<mtana,  made  and  delivered  to 
the  firm  of  Clark  &  I^rable  tiie  note  la  suit, 
wkerd>y  he  promised  to  pay  to  that  firm 
94,270,  12  months  after  date,  with  invest  at 
the  rate  of  8  per  centum  per  annum  from  date 
until  paid;  tbat  at  the  time  of  the  execution 
and  delivery  of  the  note  It  waa  allowable, 
under  the  lam  of  Montana,  for  the  contract- 
ing parties  to  agree  upon  the  payment  of  any 
rate  of  Interest  wbatsoevor;  that  the  note 
had  been  subsequently  duly  assigned  to  the 
appdlanta,  who  are  now  the  owners  tbere(rf; 
that  the  consideration  for  the  note  was  used 
for  the  Joint  benefit  of  both  tbe  respmdenta; 
that  tbe  respondents,  at  tbe  time  and  place 
of  the  executim  of  the  note,  and  In  coder  to 
secure  the  payment  thereof,  executed  and  de- 
livered to  the  payees  named  therein  a  mort- 
gage upon  certain  real  ivoperty  sltoateA  In 
the  city  of  Butte,  state  of  Montana,  a  eapT 
of  which  la  attached  to  the  complaint;  that 
the  conditions  of  the  mortgage  were  not  per- 
formed, and  because  thereof  the  appellants 
on  or  about  the  19th  day  of  November,  1896, 
began  an  action  In  tbe  district  court  of  the 
Second  Judicial  district  at  the  state  of  Mon- 
tana to  foreclose  the  same:  "that  pursuant  to 
the  decree  rendered  on  tbe  4th  day  of  Febni- 
at7,  1899,  In  said  actl<m  of  foreclosure^  the 
mOTtgaged  subject  was  duly  sold  on  the  8th 
day  of  March,  1899,"  and  tbe  proceeds  of  the 
sale  duly  credited  upon  the  note;  that  after 
deducting  tbe  amount  so  credited,  and  other 
payments  made  thereon,  there  waa  a  balance 
due  of  9l.68S.SS,  for  which  sum  Judgment  la 
demanded  against  tbe  respondents,  to  be  sat- 
isfied out  of  their  community  property.  Ttie 
respondents  appeared  Jointly,  first  demanding 
a  bond  for  costa,  and  afterwards  moving  tbat 
certain  parts  of  the  complaint  be  made  more 
definite  and  certain,  and  tliat  certain  other 
parts  be  stricken,  as  frivolous,  irrelevant^  and 
immaterial.  On  the  disposition  of  these  mo- 
tions, they  demurred  severally  on  the  ground 
tbat  the  complaint  did  not  state  facte  suffi- 
cient to  coastltute  a  cause  of  action.  Tbe 
demurrers  were  overruled,  whereupon,  they 
answered  separately;  the  answer  of  Josephine 
Eltlnge  being  an  admission  of  her  relation- 
ship to  her  co-respondent  tbe  execution  and 
delivery  of  the  mortgage,  and  a  general  denial 
of  tbe  other  allegations  of  tbe  complaint 
The  other  respondent  answered,  admitting 
his  relationship  to  his  co-respondent  tbe  exe- 
cution and  delivery  of  the  note  and  mortgage, 
and  denying  generally  all  other  allegatlona  of 
the  complaint  He  also  answered  by  an  af- 
firmative plea,  In  which  he  alleged  that  the 
mortgaged  property  bad  been  turned  over  to 
the  appellants  on  March  1,  1892.  with  the 
understanding  that  be  should  receive  a  credit 
upon  the  note  sued  upon  tar  the  use  and  oc- 
cupation of  the  pn^ertr,  wbldi  use  and  ocsen- 
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patioD  he  alleged  to  be  of  the  value  of  $35 
per  mouth,— a  total  of  $1,080— and  that  uo 
part  of  the  same  had  been  credited  on  the 
note  or  paid  to  him,  "by  reason  whereof  said 
note  and  mortgage  are  fully  pafd."  A  reply 
was  filed  to  the  afflrmatlye  defense,  in  which 
It  was  admitted  that  the  respondentB  had  au- 
thorized the  appellants  to  collect  the  rents  of 
the  mortgaged  premises,  and  apply  the  same, 
less  the  necessary  costs  for  repairs,  taxes, 
and  pren\iums  on  insurance,  upon  the  note; 
averring  that  tbls  had  been  done,  and  due 
credit  given  therefor  In  the  aUegattona  of  pay- 
ment set  out  In  the  complaint  The  trial  was 
had  before  the  court  and  a  Jury.  The  appel- 
lants first  offered  in  evldoice  a  certain  sec- 
tion of  the  statutes  of  Montana  In  force  at 
the  time  of  the  execution  of  the  note.  The 
offer  was  objected  to  and  Bustalnetl  for  the 
reason  that  the  aectlon  of  the.  atatntet  offered 
had  not  been  set  oat  in  tiie  complaint  They 
next  Introduced  the  deposition  of  the  appel- 
lant Clark.  He  identified  a  certain  note  as 
being  the  note  in  suit,  and  testified  that  it 
bad  been  duly  assigned  by  the  payees  named 
therein  to  the  appellants;  that  certain  pay- 
ments (ennmorating  them)  had  been  made 
tliereoD,  but  nothing  more;  testifying  fur- 
ther, tbat  the  respondent  Oharles  S.  BlUnge 
had  given  the  appellants  an  order  to  collect 
tiie  rents  from  the  mor^ged  premises,  pay 
taxes.  Insurance,  and  make  whatever  repairs 
were  necessary,  and  credit  the  remainder  of 
each  rents  upon  the  note,  and  tiiat  certain  of 
the  payments  so  credited  had  been  derived 
through  that  source.  He  also  testified  that 
Mr.  Eltlnge  w$s  In  the  employ  of  the  appel< 
lants  at  the  time  the  note  was  executed,  and 
that  they  advanced  him  the  mon^  to  buy  a 
lot  and  build  a  house;  that  the  money  was 
credited  to  his  account  at  the  time,  and  after- 
wards used  by  talm  for  that  purpose;  and 
tbat  Eltinge,  with  bis  family,  resided  for 
some  Ume  In  the  bouse  so  erected,  Xtfiing  the 
property  mortgaged  to  secure  the  note.  There 
was  also  attached  to  hta  deposition  a  state- 
ment of  the  account  to  the  correctness  of 
which  be  testified,  idiowlng  In  detail  the  sev- 
eral sums  collected  as  r«its  of  the  premises, 
tlie  amount  of  taxes,  costs  for  repairs  and  In- 
surance, and  the  balances  to  be  credited  upon 
the  note.  The  appellants  then  offered  a  duly 
certified  copy  of  the  decree  ot  the  district 
court  of  Montana  entered  In  the  foreclosure 
suit  brought  npiSn  the  mortgage  given  to  se- 
cure the  note;  sayhig  that  tbey  purposed  fol- 
lowing it  with  the  order  of  sale  and  return  of 
the  sheriff  thereunder,  for  the  purpose  of 
showing  that  ^e  proceeds  of  the  sale  of  the 
mortgaged  property  had  been  duly  credited 
upon  the  note.  This  evidence  was  rejected 
by  the  court,  on  the  objection  of  the  respond- 
ent, for  the  reoKm,  as  stated  by  the  court, 
that  payment  was  a  defense,  and.  If  the  re- 
spondents claimed  more  credit  thaji  Qiey  had 
received,  the  burden  was  upon  tbem  to  show 
it  The  appellants  then  rested,  whereupon 
the  respondentB  Interposed  a  challenge,  to  the 
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sufficiency  of  the  evidence  to  justify  a  ver- 
dict. This  challenge  was,  after  argument, 
sustained.  A  separate  judgment  was  there- 
upon entered  In  favor  of  each  of  the  respond- 
ents, from  which  this  appeal  Is  taken. 

The  respondents  move  to  dismiss  the  appeal 
for  the  reason  that  but  one  notice  of  appeal 
was  given.  It  is  argued  that  inasmuch  as 
there  was  a  separate  Judgment  In  favor  of 
each  defendant,  two  distinct  notices  of  appeal 
were  necessary,  each  specifying  the  particu- 
lar Judgment  from  which  the  appeal  is  taken. 
We  tli!ul£,  however,  that  the  objection  Is  not 
well  taken.  Two  distinct  appeals  could  not 
have  been  taken  and  prosecuted  by  the  appel- 
lants from  the  several  judgmente  rendered. 
So  far  as  the  appellants  are  concerned,  there 
was  but  one  final  judgment,  and  bat  one  no- 
tice of  appeal  was  necessary,  although  that 
judgment  may  have  consisted  of  several 
parts. 

The  appellante  assign  error  upon  the  re- 
fusal of  the  court  to  permit  them  to  Intro- 
duce the  section  of  the  statute  of  Montana. 
While  the  record  does  not  disclose  It,  it  ap- 
pears from  the  briefs  that  thp  purpose  ot 
this  was  to  show  that  the  rate  of  interest 
contracted  for  in  the  note  was  not  osurioas 
und«  tioie  laws  of  Montena  at  the  time  the 
contract  was  made.  Bat  this  evidence  was 
rightfully  rejected,  if  not  for  the  reason  as- 
signed by  the  court,  on  the  ground  of  its  im- 
materiality. The  rate  of  Interest  was  not 
morloua  ondra  the  laws  of  thld  state  In 
force  when  tiie  contract  was  made,  or  undw 
tlUMB  in  force  when  the  action  was  instltut- , 
ed.  Contracts  to  pay  interest,  if  lawful  un- ' 
dor  the  laws  of  the  state  where  the  contract 
is  sought  to  ,be  enforced,  are  presumed  to 
be  lawful  under  the  laws  of  the  place  where 
made;  and  It,  was  not  incumbent  upon  the 
appellants,  In  order  for  them  to  recover,  ei- 
ther to  allege  or  peave  that  the  specific  rate 
provided  for  in  the  note  complained  upon  In 
this  action  was  not  usurious  under  the  laws 
of  Montana.  Nor  did  they  take  such  a  bur- 
den upon  themselves  1^  the  general  allega- 
tion in  the  complaint  to  the  effect  that  un- 
der the  laws  of  Montena  it  was  lawful  for 
parties  to  mmtract  for  the  payment  of  any 
rate  of  Interest,  although  a  general  denial 
thereof  was  made  In  the  answer.  It  is  only 
the  material  all^atlons  of  the  ccnnplaint 
that  are  put  In  issue  by  a  general  denial. 

The  jndgmente  In  favor  of  the  respondwte 
seem  to  have  been  based  by  the  trial  court 
upon  the  ground  tbat  the  real  property  mort- 
gaged had  been  tamed  over  to  the  appel- 
lante in  trust,  for  the  purpose  of  being  dis- 
posed of  by  tiiem  in  satisfaction  of  the 
amount  due  ui>on  the  note;  the  court  hold- 
ing the  appellante  coold  not  recover  for  any 
alleged  balance  due  thereon  until  tbey  had 
first  shown  that  the  property  bad  been  dis- 
posed ot  in  a  lawful  manner,  and  the  pro- 
ceeds thereof  duly  applied  upon  the  note, 
and  that  It  was  not  a  sufflclent  showing  of 
disposition  at  the  property  for  the  parties 
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to  Introduce  a  decree  of  a  court  of  the  place 
where  the  property  was  situated,  and  the 
proceedings  had  thereunder,  but  that  they 
must  go  further,  and  allege  and  prove  not 
only  the  record  of  the  court  entering  the 
decree,  but  sufficient  of  the  law  of  the  place 
to  show  that  sach  court  had  jurisdiction  of 
the  subject-matter  of  the  suit,  and  of  the 
thing  over  which  it  sought  to  adjudicate. 
But  whether  the  conclusions  ot  law  drawn 
by  the  court  would  be  correct,  upon  the 
state  of  facts  which  It  finds  to  exist,  we 
shall  not  stop  to  inquire,  as  we  are  unable  to 
find  anything  In  the  record  which  sustains 
such  a  state  of  facts.  While  the  complaint 
contains  much  immaterial  matter.  It  Is  plain 
that  the  purpose  and  the  sole  purpose  of  the 
allegations  concerning  the  mortgage  is  to 
show  the  source  of  certain  of  the  credits 
given  upon  the  note.  It  falls  far  short  of  al- 
leging that  the  appellant  had  trecelved  the 
mortgaged  propci'ty  In  trust  to  be  disposed 
of  in  satisfaction  of  the  mortgage  debt  Nor 
does  the  reply  cdntain  or  admit  snch  an  al- 
legation. Tt  Is  there  admitted  that  the  ap- 
pellants had  authority,  under  a  contract 
with  one  of  the  respondents;  to  collect  and 
apply  the  rents  of  the  premises  upon  the 
mortgage  debt,  but  this  ts  not  an  admission 
that  they  had  authority  to  dispose  of  the 
fee  of  the  mortgaged  property  for  that  pur- 
pose. And  this  Is  in  accord  witb  the  proofs. 
The  witness  for  the  appellants  testifies  that 
the  appellants  had  a  contract  to  collect  rmts 
only,  and  denies  liiat  they  had  authority  to 
make  disposition  of  the  property,  other  than 
what  WAS  conferred  by  the  mortgage  itself. 
The  trust  therefore.  If  one  existed,  would 
apply  to  the  rents  only;  and  if  It  be  con- 
ceded that  the  appellants  must  account  for 
these,  as  a  prerequisite  to  their  right  to  re- 
cover a  balance  due  upon  the  note,  they  have 
so  accounted.  The  action  itself  was  a  sim- 
ple one.  In  order  to  put  the  respondents  up- 
on the  defense.  It  was  enough  for  the  appel- 
lants to  allege  and  prove  the  making  and  de- 
livery of  the  note,  their  ownership  of  It  the 
fact  that  the  respondents  were  husband  and 
wife,  and  that  the  debt  was  a  community 
debt  under  the  laws  of  this  state.  Whether 
the  note  had  been  paid,  in  whole  or  In  part 
or  whetha-  there  were  other  legal  reasons 
wliy  the  appellants  could  not  recover,  were 
matters  of  defense,  which  the  respondents 
must  allege  and  prove  In  order  to  avail 
themselves  of  them.  It  did  not  devolve  up- 
on the  appellants  to  negative  such  defenses 
In  advance  of  their  assertion.  As  to  the  de- 
fendant Charles  S.  ElUnge,  therefore,  we  are 
of  the  opinion  that  the  cnnrt  erred  in  tak- 
ing the  case  from  the  jury. 

.As  to  the  respondent  Josephine  D.  EStlnge 
an  additional  question  is  suggested.  Al- 
though she  did  not  join  in  the  execution  of 
the  note,  she  was  made  a  party  defendant 
for  tlie  purpose  of  having  'the  status  of  the 
judgment  should  one  be  obtained,  determin- 
ed; that  Ib  to  say,  for  the  purpose  of  having 


it  determined  whether  the  judgment  could 
be  executed  as  a  judgment  for  a  community 
debt  or  whether  It  could  only  be  executed 
as  a  judgment  for  the  separate  debt  of  the 
husband.  For  this  purpose  she  was  a  prop- 
er party.  McDonough  v.  Craig,  10  Wash. 
239,  38  Pac.  1034;  Ound  v.  Parke.  15  Wash. 
993,  46  Fac.  406.  The  question,  then,  is,  did 
the  proofs  make  a  prima  facie  case  against 
her?  It  was  shown  that  the  conridemtloD 
for  the  note  was  money  borrowed  and  used 
for  the  purpose  of  buying  a  lot  and  erecting 
a  house  thereon  for  the  respondents  and 
their  family,  and  that  the  house,  wboi  erect- 
ed, was  so  actoally  used  by  them.  Had  the 
transaction  occurred  in  this  state,  the  debt 
unquestionably,  wonld  have  been  a  cnnmu- 
nlty  debt.  As,  however,  the  transaction  oc- 
curred in  Montana,  the  nature  of  tbe  deM— 
whether  it  be  the  community  debt  at  the 
husband  and  wife,  or  the  separate  debt  of 
the  hnsband— must  be  determined,  under  the 
rule  of  the  case  of  La  Selle  v.  Woolery,  14 
Wash.  70.  44  Fac.  116,  53  Am.  St.  Bep.  835. 
by  the  laws  of  Montana.  But  these  laws  are 
not  before  us.  We  must  fhertfore  presume 
them  to  be  the  same  as  our  own.  As  this 
rule  applies  to  the  statute  law  of  the  state, 
as  well  as  to  the  common  law,  ft  follom> 
that  the  debt  sned  u^Hm  is  a  community 
debt  and  that  a  judgment  obtained  thn«on 
can  be  enforced  against  the  commnnity 
erty  of  the  respondents  in  this  state.  Tht 
respondents  have  cited  the  case  of  Yeaton  v. 
Beflning  Co.,  4  Wash.  183.  29  Pac.  1051,  as 
maintaining  the  rule  that  there  is  no  pre- 
sumption that  the  statute  law  of  a  rister 
state  is  the  same  as  the  statute  law  of  oor 
own  state.  In  the  main  opinion  in  that  case 
such  a  rule  was  announced,  but  on  rehear- 
ing the  court  withdrew  what  It  had  said  up- 
on the  question,  and  left  it  open  for  the  fu- 
ture determination  of  the  court.  The  ques- 
tion was  afterwards  met  and  det^mined  In 
consonance  with  what  ts  said  here  in  the 
late  case  of  Gunderson  v.  Gunderson,  25 
Wash.  459,  65  Pac.  791.  Nor  Is  this  case  in- 
consistent with  the  case  of  La  Selle  v.  Wool- 
ery, supra.  In  that  case,  as  will  be  obserr- 
ed  by  a  reference  to  the  former  opinion  (La 
Selle  V.  Woolery,  11  Wash.  337.  39  Pac.  86S. 
32  L.  R.  A  731,  the  laws  of  Wisconsin  upon 
which  the  decision  is  based  were  set  out  in 
the  pleadings. 

The  jn^urentfl  appealed  from  are  reven- 
ed.  and  the  cause  remanded  for  a  new  trial. 

EEAVIS,  C.  J.,  and  HADLET,  WHITE, 
ANDERS,  and  MOUNT,  JJ..  concur. 


ADAMS  V.  DEMP8ET  et  at. 
(Supreme  Court  of  Washin^oD.  July  17, 190£t 

FRAUDULENT    CONVEYANCES— E  VI DEKCB-IN  ■ 
STRUCnONS—CIIATTBL  HORTGAOES. 
1.  lu  an  action  iuTOlving  the  vaiiditr  of  a 
rhattel  mortgage  of  a  stock  of  goodH,  as  afcainvt 
creilitoi-s  of  the  mortgagor,  there  was  avideoctt 
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that,  after  the  mortgagee  took  possessicm,  pro- 
ceeds of  a  sale  from  the  stock  were  turned  over 
to  the  mortgagor,  and  that  be  was  allowed  to 
give  groceries  from  the  stock  to  his  mother. 
The  court  instructed  that  if,  after  the  mort- 
gagee had  taken  poaBessioD,  Any  of  the  prop' 
ert7  was  retained  07  or  delivered  to  the  mort- 
gagor, or  the  mortgagee  allowed  the  mortgagor 
to  sell  goods  and  retain  the  proceeds,  such  acta 
being  with  intent  on  the  part  of  the  mortgagor 
to  defraud  creditors,  and  the  mortgagee  partici- 
pated in  the  intent,  the  mortgage  was  void. 
Held,  that  if  the  instruction  should  be  construed 
as  meaning  that  the  jury  most  infer  fraud  from 
the  giving  of  the  groceries,  and  disposition  of 
the  proceeds  of  the  sale,  it  was  erroneoaa  In 
that  it  invaded  the  province  of  the  Jnrr,  as  a 
comment  on  the  evidence. 

2.  In  an  action  involving  the  validity  of  a 
chattel  mortgage  of  a  stock  of  goods  as  against 
creditors  of  the  mortgagor,  there  was  evidence 
that,  after  the  mortgagee  took  possession  of 
the  goods,  proceeds  of  a  sale  from  the  stock 
were  turned  over  to  the  mortgagor,  and  that 
he  was  allowed  to  give  groceries  from  the  stock 
to  his  mother.  Held,  that  the  disposition  of  the 
groceries  and  money  did  not  render  the  mort- 
gage constrnctively  fraudulent  in  law. 

3.  Aq  instmctlon  stating  that  the  only  issue 
was  whether  the  mortgage  was  given  with  in- 
tent, between  the  parties,  of  defrauding  credit- 
ors, was  a  correct  statement  of  the  law. 

4.  The  evidence  as  to  the  disposition  of  the 
grocerio!  and  proceeds  of  the  sale  from  the 
stock  was  pertinent  on  the  lasae  of  good  faith. 

Appeal  from  superior  court  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  J.  F.  Adams  against  Oiiristopher 
C.  Deiupsey  and  others.  From  a  Judgment 
for  defendants,  plaintifE  appeals.  Rerereed. 

W.  3,  Thayer,  for  appellant.  Danson  & 
Huneke.  for  respondents. 

REAVIS,  O.  J.  Plaintiff,  J.  F.  Adams, 
held  a  chattel  mortgage-  upon  a  stock  of 
goods  and  merchandise  in  Spokane.  His 
brother,  Harry  Adams,  was  the  mortgagor, 
and  condacted  the  mercantile  business  in 
Spokane.  The  plaintiff  resided  In  Seattle. 
The  mortgage  was  given  to  secure  an  ante- 
cedent debt  and,  at  the  time  of  its  execution, 
the  mortgagor  was  heavily  indebted  to  other 
creditors,  who  were  pressing  for  payment  of 
tbeir  claims.  The  mortgage  was  executed 
and  recorded,  and  plaintiff  immediately  took 
possession  of  the  property.  On  the  same  day 
that  plaintiff  took  possession,  the  defendant 
Demj^y,  as  sheriff,  levied  a  wTlt  of  attach- 
ment upon  the  goods  at  the  suit  of  another 
creditor,  and  thereafter  the  goods  were  sold 
under  execution,  and  the  proceeds  used  as 
payment  upon  the  judgment,  upon  wblch  the 
attachment  was  issued.  This  action  Is  to 
recover  the  value  of  the  goods  from  the  sher- 
iff and  the  sureties  on  bis  official  bond. 

This  Is  the  second  spiieal  of  the  case.  The 
former  Is  reported  in  22  M'ash.  284,  60  Pac. 
Gi9.  70  Am.  St  Rep.  933.  The  case  was 
there  reversed  for  error  in  one  of  the  Instruc- 
tions, which  Is  as  follows:  "The  jury  are 
further  Instructed  that  If  you  find  from  the 
evidence  that  any  considerable  part  of  the 
proceeds  of  such  pioperty,  after  the  execu- 
tion of  said  mortgage  and  the  taking  posses- 


sion of  the  property  thereunder,  were  retain- 
ed by  said  Harry  C.  Adams  by  and  with 
the  consent  of  the  plaintiff,  or  that  if,  hav- 
ing received  any  considerable  part  of  the  pro- ' 
ceeds,  said  plaintiff  turned  the  same  over  to 
said  Harry  C.  Adams  for  his  own  benefit, 
then  I  Instruct  you  that  said  mortgage  was 
fraudulent  and  void,  and  In  that  case  your 
verdict  should  be  for  the  defendants."  The 
rule  In  Ephralm  r.  Kelleber,  4  Wash.  243, 
29  Pac.  985,  1»  L.  R.  A.  (504,  was  there  an- 
-nounced  as  controlling:  "The  traidency  of 
the  later  decisions  appears  to  be  against  de-^ 
clailng  these  Instruments  fraudulent  in  law, 
unless  they  are  necessarily  so  upon  their 
face,  and  towards  leaving  the  question  of 
fraud  open  to  investigation  as  matter  of  fact; 
and  this  would  seem  to  be  not  only  conso- 
nant with  reason,  but  In  accord  with  sound 
policy."  It  was  observed  of  the  application 
of  the  Instruction:  "The  only  evidence  ap- 
plicable to  the  second  proposition  Involved 
In  the  Instruction  was  that  the  moi-tgagee, 
having  collected  the  sum  of  three  dollars— 
being  proceeds  of  the  sale  of.  a  portion  of  the 
mortgaged  goods—thereupon  turned  the  same 
over  to  the  m<»:tgagor,  telling  him  to  take  It 
as  he  'might  need  It'  The  testimony  con- 
cerning this  transaction  was  clear  and  undis- 
puted, and  the  effect  of  this  latter  instruction 
was  to  tell  the  Jury  that  the  plaintiff  cotild 
not  recover.  The  Instruction  should  not  have 
been  given."  Upon  the  present  review,  sub- 
stantially the  same  error  appears.  There  Is 
In  substance  the  same  evidence  here  relating 
to  the  disposition  of  $3,  the  proceeds  of  the 
sale  of  the  goods  after  the  plaintiff  had  tak- 
en possession  of  them  under  the  mortgage, 
and  there  Is  also  evidence  now  tending  to 
show  that  the  mortgagor,  Harry  Adams,  had 
been  allowed  to  give  $15  worth  of  groceries 
to  the  mother  of  himself  and  plaintiff,  after 
the  mortgage  was  executed.  The  court  up- 
on the  request  of  defendants,  gave  two  in- 
structions, as  follows:  "Your  are  further  In- 
structed that  If  you  find,  by  preponderance 
of  evidence,  that  after  said  J.  F.  Adams  had 
taken  possession  of  the  property  described  in 
said  mortgage,  that  any  considerable  part 
of  said  property  was  retained  by  or  delivered 
to  said  Harry  O.  Adams  by  and  with  the  eon- 
sent  of  said  plaintiff,  with  the  fraudulent  In- 
tent on  the  part  of  said  Harry  C.  Adams, 
to  hinder,  delay,  or  defeat  his  creditors,  and 
that  said  .T.  F.  Adams  had  knowledge  of  said 
fraudulent  Intent,  If  you  find  such  exists,  and 
participated  therein,  then  said  mortgage  is 
fraudulent  and  void,  and  In  that  case  your 
verdict  should  be  for  the  defendants.  You 
are  further  instructed  that  if  you  find,  from 
the  preponderance  of  the  evidence,  that,  after 
taking  possession  of  said  property  described 
In  said  mortgage,  said  plaintiff  allowed  said 
Harry  C.  Adams  to  sell  any  of  said  goods, 
nnd  retain  the  money,  so  received  from  such 
sale,  for  his  own  use,  with  the  fraudulent 
Intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, and  that  said  plaintiff  knew  of  aucb 
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traudiilent  Intent,  and  participated  therein, 
then  you  are  Instructed  that  said  mortgage 
was  and  is  void,  and  in  case  you  so  And  your 
S-ei-dlct  should  be  for  the  deCendants."  The 
court  at  Its  own  Instance  gave,  also,  the  fol- 
lowing general  instruction:  "(2)  The  only 
Issue  which  the  court  ■will  submit  to  you  for 
your  determination  Is  the  question  whether 
or  not  the  chattel  mortgage  in  question  was 
given  and  taken  in  good  faith  between  H.  C. 
Adams  and  J.  F.  Adams,  or  -was  It  for  the 
purpose,  between  them,  of  hindering,  delay- 
ing, or  defrauding  the  creditors  of  the  said 
H.  C.  Adams  as  alleged  in  defendants'  an- 
swer?" 

If  the  first  two  instructions  above  men- 
tioned be  construed  to  mean  that  the  Jury 
must  infer  fraud  from  the  giving  of  the 
groceries  or  the  disposition  of  the  $3,  they 
ate  a  comment  on  the  evidence,  and  Invade 
the  province  of  the  Jury.  If  they  mean  that 
the  mortgage  Is  constructively  fraudulent,  as 
a  matter  of  law,  if  these  facts  are  found  by 
the  jury,  the  instructions  are  plainly  errone- 
ous. They  are  also  inconsistent  with  instruc- 
tion No.  2,  quoted,  which  correctly  states  the 
law.  The  evidence  referred  to,  relating  to  the 
disposition  of  the  groceries  and  money  after 
the  execution  of  the  mortgage,  is  pertinent 
upon  the  issue  of  good  faith,  and  must  be 
taken  Into  consld^atlon  by  the  jury.  In  con- 
nection with  qther  testimony  in  the  case.  In 
determining  good  faith. 

For  error  In  giving  the  two  iD'structlonB 
mentioned,  the  case  1b  reversed  and  remanded 
for  a  new  triaL 

FCLLBBTON,  HADIiET,  ANDSBS,  and 
MOUNT,  JJ^  ctmcur. 


(s  warii.  an) 

MOUNTS  r.  00BAN80N  et  at 

(Supreme  Conrt  of  Washington.  July  26, 1002.) 

FORCIBLE  ENTRY  AND  DETAINB&-SBRTICD 
OF  COMPLAINT  ON  DEFENDANT— NOTICE  TO 
QUIT— STATUTE  OF  FRAUDS— UMITATIO N8— 
FAILURE  TO  REPLY- RETURN  OF  SPECIAL 
TBRDICT— WAIVER  OF  IRREQULARITT. 

1.  Under  2  BalUnger's  Ann.  Codes  &  St.  I 
4873,  providing  that,  when  the  complaint  is  filed 
within  five  days  after  service  of  summons,  the 
service  of  a  copy  may  be  omitted,  where  a  copy 
of  the  complaint  had  once  been  served  on  de- 
fendaats  the  fact  that  another  copy  of  the  same 
complaint  was  not  served  within  ten  days  after 
notice  of  appearance  did  not  deprive  the  court 
of  juriBdictioa. 

2.  Under  2  Ballinger's  Ann.  Codes  &  St.  S 
5627,  providing  that  a  tenancy  shall  be  ter- 
minated Mrithout  notice  at  the  expiration  of  the 
specified  term,  and  section  5528,  providing  that 
a  tenant  of  agricultural  lands,  holding  over  for 
more  than  60  days  without  notice  to  quit,  shall 
be  deemed  a  tenant  by  permission,  where  a 
tenant  held  over  several  years  after  the  termi- 
nation of  his  lease  a  demand  for  the  premises 
within  60  days  after  the  expiration  of  any  year 
was  sutHclent  to  authorize  the  bringing  of  an 
action  for  unlawful  detainer. 

3.  In  an  action  to  terminate  a  lease  at  its  ex- 

fiiration,  whether  rent  is  paid  or  not,  a  notice 
a  the  alternative  to  pay  rent  os  quit  ia  not  re- 
quired. 


4.  Where  a  lease  for  five  years  had  been  fully- 
performed,  neither  party  could  take  advantage 
of  the  fact  that  it  was  not  acicnowledged,  so  as 
to  release  himself  from  the  obligations  incurred. 

5.  A  demurrer  on  the  gi-ound  of  limitatioDS  to 
n  complaint  for  rent  was  properly  ovCTnded 
where  a  part  Of  the  amount  sued  for  was  not 
barred. 

G.  Where  no  reply  was  filed  within  five  days 
nfter  the  service  of  the  answer,  it  was  within 
the  discretion  of  the  conrt  to  deny  defendant'a 
motion  for  judgment  on  the  pleadings. 

7.  IrrcRularity  in  the  return  of  a  special  ver- 
dict, for  failure  of  the  foreman  to  sign  written 
answers  to  interrogatories,  was  waived,  where 
no  objection  was  made  at  the  time  the  verdict 
was  returned. 

Appeal  from  superior  court,  PI«ce  coun^; 
Thad  Huston,  Judge. 

Action  by  Daniel  M.  Mounts  against  Gnstaf 
A.  Goranson  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Eric  Edw.  Rosling,  for  appellants.  J.  W. 
A,  Nichols  and  John  G.  Stallcuih  tot  respond- 
ent. 

MOUNT,  J.  Action  for  possession  of  agri- 
cultural land  unlawfully  detained.  The  plain- 
tiff below  (respondent  here)  brought  this  ac- 
tion against  defendants  (appellants  here)  for 
the  possession  of  certain  described  agricul- 
tural lands.  It  was  alleged  substantially  fai 
the  complaint  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the 
premises;  that  on  the  8th  day  of  May,  1882, 
plaintiff  and  defendants  entered  Into  a  written 
contract  of  lease,  whereby  plaintiff  leased  to 
defendants  the  property  described  for  the 
term  of  five  years,  at  a  yearly  rental  of  f228^ 
payable  in  semiannual  Installments;  that  the 
lands  were  agricultural  lands,  used  tw  the 
purpose  of  farming  »nd  stock  raising  (a  copy 
of  the  lease  was  set  out  at  length);  that,  upon 
making  the  lease,  defendants  took  possession 
of  fbe  lands  as  tenants,  and  contlnned  to  oc- 
cupy the  same  during  the  entire  period  of  Hie 
lease;  that,  after  the  expiration  of  the  terpi 
of  the  lease,  def^dants  continued  to  hold 
over  under  the  lease  until  May  6,  1901;  that 
on  the  27th  day  of  March.  1901,  plaintiff  noti- 
fied defendants  In  writing  that  said  lease 
would  be  terminated  on  May  6,  1901,  and  that 
defendants  would  be  required  to  vacate  the 
premises  and  pay  the  rent  due,  which  was 
alleged  to  t>e  ¥2,590.90;  that  defendants  at 
the  expiration  of  the  said  term  failed  and  re- 
fused to  vacate  the  premises,  and  wrongfully 
and  unlawfully  withheld  the  same  from 
plaintiff.  The  prayer  was  for  rent  due,  for 
damages,  and  for  a  writ  of  restitutifm.  A 
summons  was  Issued,  and,  together  with  a 
copy  of  the  complaint,  served  upon  defend* 
ants  on  May  20,  1901.  Defendants  made  a 
special  appearance,  and  moved  to  quash  the 
summons',  which  motion  was  sustained 
Thereupon  the  original  complaint  was  filed 
on  Juue  3,  1901,  and  an  alias  summons  lssn«d 
and  served  upon  defendants  on  June  13,  1901. 
requiring  defendants  to  appear  and  answer 

f  4.  See  Landlord  sad  Tenant,  voL  Si,  Ceal  Dlft. 
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tbe  complaint  on  file  Id  the  clerk's  t^ce  on 
or  before  Jane  20,  1901.  No  copy  of  the  com- 
plaint was  served  with  the  last  summons. 
Defendants  again  appeared  specially  wItlUn 
the  time  required  and  moved  to  quash  the 
summons  because  a  copy  of  the  complaint 
was  not  served  therewith.  This  motion  was 
denied.  Defendants  then  demurred  to  the 
complaint  upon  the  grounds  that  the  court 
had  no  Jurisdiction  of  the  persons  of  defend- 
ants, that  the  complaint  did  not  state  a  cause 
of  action,  and  that  tbe  action  was  barred  by 
tbe  statute  of  limitations.  The  demurrer  was 
oven'uled.  whereupon  an  answer  was  filed  In 
which  defendants  denied  all  the  allegations  of 
the  complaint,  and,  by  way  of  afftrmatlve  de- 
fense, alleged,  In  substance,  tliat  defendants 
were  In  fact  the  equitable  owners  of  the  prop- 
erty, that  a  deed  executed  by  defendants  to 
plaintiff  was  In  fact  a  mortgage,  that  tbe  con- 
tract of  lease  was  a  part  of  the  transaction 
growing  out  of  tbe  mortgage,  and  that  the  re- 
lation of  landlord  and  tenant  In  fact  did  not 
exist.  A  reply  denied  the  atBrmatlve  de- 
fenses. The  cause  thereafter  came  on  for 
trial  before  the  court  and  a  Jury,  and  a  ver- 
dict was  thereafter  rendered  In  favor  of  the 
plalntiS  for  tbe  possession  of  tbe  premlaes 
and  for  $100  damages.  From  tbe  Judgm^t 
on  tbe  verdict,  defendants  appeal. 

App^lanta  aJI^e  mor  of  tbe  court  la  deny- 
ing the  motton  to  Quasb  the  secoDd  sununons 
becsBBe  a  copy  of  tbe  complaint  was  not 
aorred  tiietewitb.  Tbe  statute  (sectUin  4873, 
2  BalUnger's  Ann.  Oodes  ft  St)  ^OYldes  that, 
wben  tbe  complaint  Itself  tai  filed  In  Ibe  office 
of  the  clerk  of  tbe  court  within  five'  days 
after  service  of  summons,  tbe  snvlce  ot  a 
cop7  of  tbe  complaint  may  be  omttteiL  Tbe 
BQinmons  notlfled  defoidants  that  tbe  com- 
pbilnt  was  on  file  tai  the  office  of  the  clerk. 
Tbls  service  was  snfilclent  to  give  tbe  court 
jurisdiction  of  the  persona  of  tbe  defendants. 
Tbe  recwd  also  sbows  that  a  copy  of  tbe 
conqilaint  bad  already  been  served  on  def^id- 
ants.  Tbe  fact  tbat  anotber.  copy  of  the  same 
complaint  was  not  sored  on  defendants, 
wltbln  ten  days  afto-  notice  of  appearance 
did  not  deprive  tbe  court  at  Jnrlsdfctkm.  Tbe 
motion  was  properly  denied. 

Tbe  <«der  of  tbe  court  oyemillDg  tbe  de- 
fend^ts'  deminr^  to  tbe  complaint  is  next 
assigned  as  oror.  The  first  ground  of  de- 
murrer is  tbat  tbe  court  bad  no  Jurlsdictl(«i 
of  tbe  persons  of  the  defendants.  This  ques- 
tion has  already  been  disposed  of  in  wbat  Is 
said  above.  Tbe  second  ground  of  demurrer 
Is  tbat  tbe  comidaint  does  not  Mate  a  cause 
of  action,  first,  because  It  Is  not  stated  Uiereln 
In  what  manner  the  notice  to  vacate  was 
served.  The  compUiint  alleged  "tbat  on  tbe 
27tb  day  of  March,  lAOl,  plaintiff  notified  de- 
fendants. In  writing,  tbat  their  lease  frf  sold 
premises  would  be  terminated  on  May  6, 
IfiOl,  and  that  defendants  were  required  to 
quit,  vacate,  and  aorrrader  to  the  plaintiff 
said  premises  on  said  date,  and  to  pay  plain- 
tiff the  rent  due  as  aforesaid,  in  the  sum  of 


and  amounting  to  $2,596.00."  It  was  also  al- 
leged in  the  complaint  that  the  lands  leased 
were  agrlcultnral  lands;  that  the  tease  was 
for  a  definite  term,  viz.,  five  years  from  the 
6th  day  of  May,  1892;  and  that  thereafter  de- 
fendants continued  to  bold  under  the  lease 
until  tbe  eth  day  of  May,  1001.  Tbe  statute, 
at  section  5527,  2  Ballinger'a  Ann.  Codes  & 
St.,  says:  "A  tenant  of  real  property  for  .a 
term  less  than  life  la  guilty  of  unlawful  de- 
tainer either  (1)  when  be  holds  over  or  con- 
tinues iu  possesion,  in  person  or  by  sub 
tenant,  of  the  property  or  any  part  thereof 
after  the  expiration  of  the  term  for  which  it 
Is  let  to  bim.  In  all  cases  where  real  prop- 
erty Is  leased  for  a  specified  term  or  period 
by  express  or  implied  contract,  whether  writ- 
ten or  by  parol,  the  tenancy  shall  be  terminat- 
ed without  notice  at  tbe  expiration  of  such 
specified  term  or  period.  •  •  •"  Section 
552S,  2  Balllnger's  Ann.  Codes  &  St,  provides: 
"In  all  cases  of  tenancy  upon  agricultural 
lands,  where  the  tenant  has  held  over  and  re- 
tained possession  for  more  than  sixty  days 
after  the  expiration  of  his  term,  without  any 
demand  or  notice  to  quit  by  his  landlwd  or 
the  successor  In  estate  of  bis  landlord.  If  any 
there  be,  he  shall  be  deemed  to  be  holding 
by  permission  of  his  landlord  or  the  successor 
In  estate  of  bis  landlord,  If  any  there  be,  and 
shall  be  entitled  to  bold  under  the  terms  of 
the  lease  for  ,  anotber  full  year,  and  shall  not 
be  guilty  of  an  unlawful  detainer  during 
said  year,  and  such  holding  over  for  the 
period  aforesaid  sball  be  takm  and  construed 
as  a  consent  on  the  part  of  a  tenant  to  bold 
for  another  year.**  It  Is  (dear  from  the  first 
section  quoted  that  tbe  defendants  were  nn- 
lawfnl  detainers  for  the  period  of  60  days 
after  May  6,  1897,  and  no  notice  or  demand 
to  quit  was  neceBsary.  Under  the  next  sec- 
tion quoted,  wben  defendants  held  tm  more 
than  00  days  wltiiout  demand  or  notice  to 
quit  they  were  then  entlQed  to  bold  for  an- 
other year.  We  are  of  tbe  ^plnltm  tbat  this 
same  condition  arose  at  the  expiration  ot  the 
next  year.  Defendants  woe  again  unlawful 
detainers  for  60  days,  and  so  for  each  year 
tbey  were  pmnltted  to  occupy  tbe  premises 
rmiex  the  tefue;  and  an  oral  or  written  de- 
mand for  the  premises  within  60  days  after 
Ibe  ezpta^tion  of  any  year,  or  any  notice 
prior  to  tbe  eid  of  the  year  that  tbe  lease 
would  be  terminated,  was  svfflclent  to  author- 
ize tbe  bringing  of  tbe  action.  The  notice 
required  by  the  statute  to  be  served,  wherein 
tbe  time  and  manner  of  service  must  be  stat- 
ed In  the  complaint,  as  was  held  by  tbta  court 
In  Lowman  v.  West,  8  Wash.  S55,  Sd  Pac. 

is  a  notice  which  terminates  the  lease 
befwe  the  limitation  of  time  on  account  of 
some  c<mdit]on  broken;  but  such  Is  not  the 
case  here. 

It  Is  next  claimed  that  no  notice  was  given 
In  the  alteniatlve,— to  pay  rent  or  quit  The 
action,  as  we  have  said,  is  not  an  action  to 
terminate  tbe  lease  on  account  of  failure  to 
pay  rent,  but  Is  to  terminate  the  lease  at  its 
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cxplratim  whether  rent  !■  paid  or  not  It 
ynm,  therefore,  not  necessarr  to  serre  tbm 
•tatatory  notice  to  pay  rent  or  qolt 

It  Is  next  claimed  that  the  lease  Is  toU. 
being  for  five  years  and  not  acknowledged. 
It  Is  probable  that  neltb^  party  conld.bsT* 
enforced  the  lease  on  this  account,  and  that  It 
would  have  been  void  as  to  third  parties;  bat, 
after  It  Is  fuUy  performed,  neither  party  to  It 
can  take  advantage  thereof,  so  as  to  rellers 
htnuelf  of  the  obligations  bicnired. 

It  Is  next  contended  that  the  atatata  has 
ran  against  the  canse  of  action  for  rent  dne, 
because  a  part  thereof  has  not  accrued  within 
the  last  six  years.  Bren  if  It  be  conceded 
that  the  sutute  had  run  as  against  an  of  the 
claim  prior  to  six  years  or  even  three  yean 
before  the  action  was  brongfat.  tiie  balance 
was  not  barred,  and  the  demorrer  was  prop- 
erly denied  on  that  ground. 

After  defendants  served  their  answer  on 
plaintiff's  attom^s  no  reply  was  filed  within 
Ave  days,  as  iwoTlded  by  the  roles  of  the 
coort  Defendants  thereupon  filed  a  motion 
for  judgment  on  the  pleadings,  which  motion 
was  denied,  and  the  court  permitted  plaintiff 
to  thereafter  file  a  reply.  This  was  within  the 
discretion  of  the  court,  and  ure  think  the  dbi- 
eretlon  was  not  abased,  and  no  error  can  be 
based  thereon. 

At  the  trial  of  the  cause,  the  court,  at  the 
request  of  the  d^endants,  submitted  three 
Interrogatories  to  the  Jury,  in  the  nature  of 
a  special  verdict  When  the  Jury  returned 
the  general  verdict  In  favor  of  plaintiff,  no 
answers  to  these  Interrogatories  were  made. 
The  court  thereupon  directed  the  Jury  to  an- 
swer the  interrogatories.  The  foreman  of 
the  Jury,  In  tiie  presence  of  the  Jury  and  In 
the  presence  of  the  court,  thereupon  an- 
swered each  of  these  interrogatories  in  the 
negatlTe,  tn  writing,  but  did  not  sign  the 
■amfc  No  question  was  raised  at  the  time 
the  TWdlcts  were  returned  as  to  the  regu- 
larity of  these  proceedings.  The  Jury  was 
not  polled,  and  without  objection  the  de- 
foidants  pomttted  the  special  findings  to  be 
recelTed  and  filed,  together  with  the  general 
verdict  We  are  of  the  opinion  that  by  not 
objecting  to  this  procedure  the  defendants 
waived  any  irr^larlty,  and  cannot  now  be 
heard  to  object  to  the  same. 

There  are  a  number  of  othw  errors 
claimed,  but  the  ones  here  discussed  are  the 
only  ones  of  any  merit  Finding  no  error 
In  the  record,  the  cause  will  be  affirmed. 

REAVIS,  O.  J.,  and  ANDERS,  HADLBT, 
FT7LLERT0N,  and  WHITE,  JJ.,  concur, 

(29  Wash.  176J  ""    " ' ' 

KEHOB  V.  McCONAGHT.* 
(Supreme  Court  of  Washington.  July  17, 190Z) 
PATMBNT—EVIDBNCE—RHIPLEVIN— NONSUIT 
^UDQMKNT— JOINT  OWNERSHIP. 
1.  There  is  evidence  for  the  jurr  that  plain- 
tiff had  paid  defendant  the  (2%  due  for  proi>- 
•rtr,  so  as  to  be  entitled  to  its  poaaessloQ;  he 

>  Retaeaiins  denied  Septembar  21.  190S. 


testifylnK  that  he  dM  46  days*  work  for  defend- 
ant m  hanllng  mall  for  him,  and  that  the  final 
agreed  rate  of  BetUemeot  therefor  was  t5  per 
ds7.  thoQffh  OB  cross-examination  he  testified 
that  be  was  to  receive  therefor  what  the  de- 
fendant's null  contract  with  the  government 
called  for,  and  there  was  no  other  evidence  as 
to  what  such  contract  did  caO  for. 

2.  Judgment  in  action  for  possession  of  prop- 
ertT  woith  $325,  which  plaintiff  obtained  by 
glviag  a  deliverv  bond,  should  not  in  case  of 
nonsuit  be  for  Its  full  value,  but  only  for  half 
its  value,  in  case  It  is  not  returi^d;  it  appear- 
ing the  parties  are  Joint  owners,  and  therefore 
entitled  to  joint  possession. 

Appeal  from  superior  court;  King  county; 
W.  R.  Bell,  Judge. 

Action  by  John  Kehoe  against  Hugh  Mc- 
Conaghy.  Judgment  for  defendant,  and 
plaintiff  appeals.  Beversed. 

Byers  A  Byers,  for  appellant  Jamea  J. 
UcCafferty,  William  Martin,  and  Alfred 
Martin,  for  resimndent 

HADLKT,  J.  nils  suit  waa  broni^t  Itf 
appellant  against  respondent  to  recovw  pos- 
sessfon  of  a  team  of  horaes,  together  with 
harness  and  wagon,  all  valued  at  $326.  Ap- 
pellant filed  a  delivery  bond,  and  the  iHvp- 
erty  was  taken  by  tiie  sheriff.  Bespondrait 
filed  no  bond,  and  the  property  waa  ^llTOred 
by  the  sheriff  to  appellant  Bacb  of  the 
parties  aUeges  ownership  and  right  of  poe- 
seesioB.  The  cause  caine  on  for  trial  before 
a  Jury,  and  at  the  conclusion  of  aM>ellaBtrB 
testimony  respondent  moved  for  %  nointilt, 
which  was  granted  by  the  court;  and  Judg- 
ment was  thereaftn  entered  in  favw  of  re- 
spondent and  against  appellant  tor  the  re- 
turn of  the  property,  or  for  the  som  ot  932S, 
Oie  value  tiiereof. 

It  is  assigned  that  the  court  erred  in 
granting  respondent's  motion  for  a  nonsuit. 
Appellants  evidence  showed  that  the  prop- 
eit7  In  question  was  taken  from  his  drtver 
by  respondent,  and  this  salt  waa  brought  to 
recover  its  possession:  further,  that  on  and 
prior  to  the  23d  day  of  May.  1900,  appellant 
and  respondent  eadi  owned  an  andlvlded 
half  Interest  In  the  property  In  queation,  and 
that  on  said  date  they  entered  Into  a  writ- 
ten agreement  by  the  terms  of  whlcb  re- 
spondent agreed  to  sell,  and  appelant  agreed 
to  bny,  respondent's  undivided  half  Interest 
In  aald  property,  togethw  with  other  per^ 
sonal  ivoperty  ^mllarly  owned,  and  thereto- 
fore used  by  tlie  ^rties  In  draylng  and 
carrying  mall  In  the  city  of  Seatti&  The 
price  agreed  upon  for  said  half  Interest  tn 
all  the  property  described  in  the  written 
agreement  was  $^5,  pa^ble  as  followa: 
1100  August  16,  1900;  flOO  November  Ifi^ 
1900;  1100  February  16,  lOOf ;  yiOO  May  IB, 
1901;  and  92S  August  IS,  1001.  It  was  fur- 
ther agreed  that  respondent  would  cobtc^ 
his  Interest  tn  said  property,  provided  said 
purchase  pilce  was  paid  as  above  set  forth. 
Time  was  expressly  made  of  the  essence  ot 
the  agreement  and  it  was  provided  that  If 
appellant  faUed  to  make  the  payments,  or 
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any  of  them,  as  above  stated,  the  agreement 
vfts  to  tfecome  void,  and  reapondent  sboald 
retain  any  and  aU  payments  made.  Meau- 
wlille  appellant  was  to  keep  the  horaes  at 
bis  own  expense,  and  keep  In .  repair  tbe 
otber  property.  It  was  testified  by  appel- 
lant that  in  due  time  the  first  two  payments 
were  made  In  cash,  and  that  the  remaining 
$225  was  paid  by  work  done  for  respondent 
in  hauling  mall  to  and  from  the  post  office 
at  Seattle;  that  he  and  one  other  man  in 
hte  employ,  with  two  teams,  worked  45  days 
while  respondent,  was  away  from  Seattle,  In 
Octoba-  and  J^orember,  1900.  He  further 
testified  that  he  was  to  receive  for  this  work 
what  it  was  reasonably  worth,  and  that  its 
reasonable  value  was  $8  per  day,  but  that 
he  agreed  to  settle  with  respondent  for  $5 
per  day,  or  f225  in  all.  On  cross-examlna' 
tlon  he  said  he  was  to  receive  for  the  work 
what  the  contract  called  for,— presumably  re- 
ferring to  respondent's  mall  contract  wltli 
the  United  States,— and  it  is  Insisted  by  re- 
spondent that  the  evidence  does  not  disclose 
what  that  contract  rate  was.  Appellant  did 
say,  however,  that  the  final  agreed  rate  for 
setitement  was  f5  per  day,  and  the  value  ot 
that  testimony  Is  not  necessarily  destroyed 
by  saying  that  It  was  to  be  at  the  govern- 
ment contract  rate.  There  Is  nothing  in  the 
evidence  to  show  that  the  contract  provided 
toe  another  or  different  rate  from  that  which 
appellant  named  In  his  testimony.  We 
therefore  think  there  was  evldsice  to  go  to 
the  Jury  as  to  whether  appellant  had  itald 
for  this  property,  and  was  comequently  en- 
titled to  its  possession.  Under  the  evidence 
■  as  It  stood,  we  think  It  was  error  to  grant 
the  nonsuit. 

Under  the  second  assignment  of  error,  it 
seems  that  the  judgment  must  be  erroneouB, 
eyen  If  the  nonsuit  were  pnq^^ly  granted. 
It  calls  for  the  return  of  the  property,  or 
for  13^  Its  value.  The  admitted  full  value 
of  the  pn^erty  was  ¥325.  Prior  to  the  al- 
lied sale  and  transfer,  each  part?  owned  an 
undivided  half  interest  in  it  Ttie  contract 
of  sale  related  to  respondent's  half  Interest 
(MBly.  If  the  payments  were  made  under  the 
contract,  the  whole  property  became  that  of 
appellant;  but,  If  not,  respondoit  remained 
the  owner  of  bis  half  Interest.  If  they  con- 
tlnned  to  be  Joint  owners,  they  are  entitled 
to  the  Joint  poaseffiilon  of  the  property.  It 
appelant  has  placed  It  beyond  his  power 
to  return  it  to  such  Joint  possession,  we  are 
unable  to  see  by  what  right  respondent  can 
claim  Judgment  for  more  than  the  value  of 
his  interest,  which  is  admittedly  one-half  of 
$326.  "On  granting  a  nonsuit  In  an  action 
for  the  unlawful  detention  of  personal  prop- 
erty, the  real  question  litigated  is  the  right 
of  possession.  If  the  evidence  shows  tliat 
the  plaintiff  is  the  owner,  only  failing  to 
prove  that  he  Is  entitled  to  possession,  the 
court  should  enter  an  alternative  Judgment 
for  the  defendant,  assessing  In  It  the  value 
of  tals  special  Interest  only,  but  not  the  value 


of  the  whole  property."  Cobbey,  Bepl.  (2d 
Ed.)  S  1207.  See,  also,  Gaynor  v.  Blewltt, 
69  Wis.  582,  34  N.  W.  726;  Farwell  v.  War- 
ren, 7C  Wis.  527,  45  N.  W.  217.  The  prin- 
ciple must  be  elementary,  as  no  other  rule 
would  seem  to  be  founded  In  reciprocal  fair- 
ness between  man  and  man. 

We  think  the  Judgment  was  th^efore  er- 
roneous in  any  event,  and  it  Is  revwsed,  and 
the  cause  remanded,  with  instructions  to 
overrule  the  motion  for  nonsuit 

RBAVIS,  O.  J.,  and  FULLERTON, 
MOUKT,  and  ANDEIIIS,  JJ.,  concur. 


(29  Wash.  150) 
GILMOBK  V.  SKATTLE  &  R.  RT.  CO. 

(Supreme  Court  of  Washlugtoa.  July  17, 1902.) 

street  railroads— injury  to  paasenger 
— action-instructions-applicability  to 
plead  i nqs— weight  op  evidence— curb 

OF  ERROR. 

1.  An  instructioD  that  in  considering  the 
wetf^ht  of  testimony  the  jury  must  consider  not 
so  much  the  number  of  witnesses  to  any  given 
fact,  but  the  quality  of  the  testimony.  Is  erro- 
neous, as  au  inrasion  of  the  province  of  the 
jury. 

2.  An  instrnction  that  the  quality  of  the  testi- 
mony must  be  considered,  more  than  the  num- 
ber of  witnesses,  is  erroneous,  as  being  mis- 
leading and  confusing. 

3.  Error  in  Instructing  that,  in  considering 
the  weight  of  the  teatlmonj',  the  quality  of  the 
testimony  must  be  considered,  more  than  the 
number  of  witnesses,  is  not  rendered  harmless 
by  a  subsequent  instractlon  that  the  jury  are 
the  sole  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  of  the  evidence. 

4.  Where  the  injury  complained  of  was  al- 
leged to  have  been  caused  by  the  premature 
starttng  of  a  street  car  while  plaintiff  was  try- 
ing to  get  oft,  an  instruction  defining  the  duties 
of  railroad  compauies  to  passengers  leaving 
trains  or  cars,  and  then  stating  that  any  breach 
of  these  duties  would  be  such  negligence  as  the 
jury  might  take  coguizance  of,  was  not  errone- 
ous, as  authorizing  a  recovery  for  negligence 
not  charged  in  the  complaint. 

5.  An  instruction  seeming  to  Imply  that  plain- 
tiff had  a  right  to  hold  on  to  the  hand  rail  of 
the  car  for  a  reasonable  time  after  getting  off, 
when  taken  in  connection  with  another  instruc- 
tion to  the  effect  that  a  passenger  was  not  off  of 
a  car  so  long  as  he  was  supporting  himself  by 
the  hand  rail,  was  not  erroneous,  as  authoiv 
izing  recovery  for  negligence  not  chari^  in  the 
complaint. 

Appeal  from  superior  court  King  county; 
Geo.  Meade  Emory,  Judge. 

Action  by  Sarah  S.  Gllmore  against  the 
Seattle  &  Renton  Railway  Company.  From 
a  judgment  In  favor  of  plaintiff,  d^endant 
appeals.  Reversed. 

Peters  &  PoweU,  fOT  appellant  Brady  & 
Gay.  for  respondent 

FULLERTON,  J.  This  Is  an  appeal  from 
a  Judgment  for  personal  Injuries  recovered 
by  the  respondent  against  the  appellant. 
!rhe  appellant  operates  an  electric  street  car 
line  in  the  city  of  Seattle,  and  the  injury 
complained  of  was  received  by  the  resfund- 
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eat,  as  she  allies,  because  of  the  negligent 
act  of  the  appellant's  onployfifi  In  starting  a 
ear  from  which  she  was  alighting.  It  Is 
conceded  that  there  was  sufficient  evidence 
to  Justify  the  court  In  submitting  the  ques- 
tions of  fact  to  the  Jury,  but  It  is  contend- 
ed that  the  court  did  not  do  so  fairly  In  Its 
Instructions,  committing  error  therein  preju- 
dicial to  the  appellant's  case. 

The  instruction  first  complained  of  is  as 
follows:  "Yon,  gentlemen  of  the  Jury,  are 
the  sole  Judges  of  the  facts  and  of  the  credi- 
bility of  the  witnesses,  and  of  the  weight  to 
be  given  to  their  respectl.re  testimony.  You 
wIU  take  into  consideration.  In  passing  upon 
the  weight  of  the  testimony,  not  so  much 
the  number  of '  witnesses  that  testified  to 
any  one  given  fact,  but  the  quality  of  the 
testimony.  &nd  In  weighing  the  quality  of 
the  testimony  you  will  take  into  cimsldera- 
tlon  the  interest  ot  tiie  witnesses,  their  ap- 
pearance on  the  witness  stand,  the  interest 
or  lack  of  Interest  that  they,  or  any  of  them, 
may  have  in  the  subject-matter  of  this  action 
and  in  your  verdict;  and  you  may  take 
Into  consideration  all  circumstances  which 
appeal  to  you,  as  men  knowing  human  na- 
ture, which  wonld  afCect  the  credibility  of 
the  testimony  of  thoee  wltnMses.  Ton  are 
also  entitled  to  take  into  consideration  the 
age  ot  any  witness,  if,  In  your  oiflnion,  tliat 
age  bears  upon  the  raliabUity  at  that  wit- 
ness* testimony."  DonblleBB  the  trial  court 
may  properly  Instruct  the  Jury  that.  In  de- 
termining the  preponderance  of  the  evidence 
upon  any  Isane  of  tact  made  by  the  piead- 
IngB,  they  need  not  be  controlled  by  the 
mere  circumstance  that  a  greater  nmnb^  of 
witnesses  have  testified  upon  one  side  -than 
upon  the  other,  but  that  they  should  take  In- 
to consideration,  along  with  that  circum- 
stance, all  of  the  facts  and  circumstances 
of  the  case  shown  by  the  evidence,  and 
make  up  their  verdict  from  the  whole  there- 
of as  the  truth  shall  appear  to  them,  wheth- 
er that  be  with  the  greater  or  the  less  num- 
ber of  the  \rltnesses  testifying.  But  It 
seems  to  us  that  the  instruction  before  us 
does  something  more  than  this.  It  tells  the 
Jury  that  they  will  not  regard  the  number 
df  wltneRBcs  testifying  to  any  given  fact,  so 
much  as  the  quality  of  the  testimony.  If  by 
tbe  use  of  the  term  "quality"  the  court 
incant  the  better  evidence,  then  the  court 
has  Invaded  tbe  province  of  the  Jury,  for  It 
is  for  the  Jury  to  say  whether  they  will  re- 
gard the  testimony  of  the  greater  number 
uf  witnesses  testifying  as  more  or  less  con- 
trcdllng  than  the  better  testimony  of  the 
fewer  number.  The  court  canntit,  without 
invading  the  province  of  the  Jury,  Instruct 
them  which  class  of  evidence  is  entitled  to 
the  greater  weight,  or  Instruct  them  In  any 
manner  which  will  not  leave  them  free  to 
make  up  their  verdict  from  thdr  fiwn  vlew^ 
of  the  weight  of  the  evidence.  Nor  la  such 
an  Instmction  rendered  harmless  by  an  in- 
struction to  tbe  eflCect  tliat  the  Jury  are  the 


sole  Judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  of  the  evidence, 
as  it  gives  them  a  wrong  rule  of  law  for  de- 
termining that  weight  and  credibility.  The 
instmction  la  also  objectionable  for  another 
reason.  It  is  the  right  of  parties  to  have 
the  Jury  luatructed  on  the  law  aEq;>Iicable  to 
the  case,  clearly  and  pointedly,  so  as  to 
leave  no  reasonable  ground  for  misappre- 
hension or  mistake  as  to  the  meaning  of  the 
language  used.  The  word  "quality**  is  here 
used  in  an  unusual  sense,  and  tiie  instruc- 
tion Is  for  that  reason  liable  to  confuse  and 
mislead  the  Jury.  In  Morton  u.  O'Connor,  85 
111.  App.  273,  It  was  held  error  to  instruct 
the  Jm-y  that,  in  Judging  the  preponderance 
of  the  evidence,  they  should  be  governed  by 
the  quality  of  the  evidence,  and  not  slmirty 
by  the  quantity.  Speaking  on  tbe  question, 
tbe  court  said:  "Tbe  first  propoaltlon  an- 
nounced by  the  Instmction  is  that  the  Jury 
should  be  gorged  by  the  quality  <tf  evi- 
dence, and  not  simply  by  the  quantity.  We 
do  not  know  what  Is  meant  by  'quality,'  in 
the  connection  here  employed,  and  it  la  not 
likely  that  the  Jury  did.  At  the  best,  the  In- 
stractton  was  in  such  respect  confusing  and 
misleading,  and  that,  too,  in  a  case  where 
oleameaa  and  accuracy  wem  demanded.  If 
it  meant  that  tbe  Jury  should  ba  contrived 
hy  the  testimony  of  the  most  InteUlgenL 
best  Inftnrmed,  most  credible,  and  least  in- 
tmisted  witnesses,  It  was  errw  for  the  court 
to  invade  tbe  province  ct  tiie  Jury  in  Qnu 
pointing  out  to  them  a  class  ot  witnesaea 
whose  testimony  should  be  given  tiw  greater 
weight  Ballway  Go.  v.  Keenan,  86  lU.  App. 
887.  We'  need  not  speculate  as  to  what  oth- 
er meaning  'quality'  has,  as  used;  for,  what- 
ever It  may  mean,  the  instmction  was.  In 
effect,  to  single  oat  by  the  court  a  class  of 
witnesses  whose  testimony  the  Jury  should 
attach  a  controlling  wet^t  to.  The  Jury 
alone  shall  determine  where  the  weight  of 
evidence  Is  to  be  found."  Se^  alac^  tiie  in- 
structive case  of  Pennsylvania  Oo.  t.  Huns- 
ley  and.  App.)  64  N.  E.  1071. 

The  allegation  of  negligence  In  tiie  com* 
plaint  was  as  followa:  **That  while  plaintiff 
was  such  passenger  on  Washington  street, 
near  the  intersection  of  Fourth  avenue,  in 
tiie  city  of  Seattie,  when  'in  the  act  of  get- 
iSJog  out  of  and  off  from  the  said  car,  and 
being  stlU  thereon,  the  said  car  waa.  throng 
the  negligence  of  the  servants  of  the  said 
defendant,  suddenly  started  and  put  in  mo- 
tion, without  allowli^  said  plaintiff  sufll- 
cient  time  to  safely  get  off.**  This  states 
substantially  tbe  way  the  Injury  oeeorred, 
as  testified  by  tbe  respondent  On  tiiis  point 
the  court  gave  to  the  Jury,  among  othere  on 
the  same  subject,  the  following  instmctioiis: 

"I  instmct  you  in  this  case,  gentiemen, 
that  the  plaintiff,  if  she  recovers,  mnatrecor- 
er  upon  proof  of  negligence  under  the  miss 
I  have  laid  down,  which  would  be  iucliided 
in  the  allegations  of  n^ligraiee  deacilbed  tn 
the  complaint   Any  act  which  you  BboaU 
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find  to  be  Diligence,  even  tbougli  it  were 
included  in  tbe  allegations  of  the  complaint, 
ftnd  did  not  fully  cover  all  the  allegations  ot 
the  complaint,  would  be  sufflclent  to  find  as 
negligence  in  this  case,  provided  that  those 
acts  conformed  In  other  respects  to  all  my 
tostnictlons." 

'•I  instruct  you  also,  gentlemen,  that  it  ts 
the  duty  of  a  railway  company  such  as  this 
to  use  the  degree  of  care  which  I  have  de- 
fined as  being  the  duty  of  railway  compa- 
nies, to  see  to  it  that  passengers  Intending 
to  alight  have  a  r^sonable  time  in  which  to 
alight  and  detach  themselres  in  safety  from 
the  car  in  which  they  are  traveling." 

•'And  that  it  Is  also  the  duty  of  such  rail- 
road companies,  in  the  event  that  a  passenger 
is  alighting,  or  Is  in  the  act  of  alighting,  to 
nae  that  same  high  degree  of  care  that  I 
have  defined,  to  prevent  Injury  to  that  pas- 
senger, hi  not  starting  the  car  while  that 
passenger  Is  in  a  p08itl<m  of  danger,  and 
when  the  employes  of  the  company  either 
know,  or  ought  to  know  by  the  exercise  of 
that  same  degree  of  care  that  the  law  im- 
poses upon  them,  that  the  passenger  Is  bi 
that  condition  of  danger  or  apparent  danger. 
Any  breach  of  the  performance  of  this  duty 
which  I  have  thus  more  si>eciOcally  defined 
would  be  such  n^ligence,  under  the  issues 
in  this  case,  that  the  Jury  could  take  cog- 
nizance of." 

"If  you  believe  from  the  fab:  preponder- 
ance of  all  the  evidence  that  the  plaintUC  had 
a  reasonable  time,  as  I  will  define  that  to 
you,  in  which  to  alight  from  the  car,  and 
that  she  did,  as  a  matter  of  fact,  alight 
from  the  car,  but  that  she  retained  her  hold 
npon.the  guard  rail  or  stanchion  of  tbe  car 
for  a  time  longer  than  would  be  reasonably 
sufilcient  for  a  person  of  ordinary  prudence 
and  activity,  considering  all  her  conditions 
and  Burroondings,  and  If  you  find  that  by 
reason  of  her  so  retaining  hold  of  that  guard 
rail  she  was  Injured,  it  will  then  be  your 
duty,  geutlemen,  to 'find  your  verdict  in  fa- 
Tor  of  the  defendant  in  this  case." 

It  Is  objected  to  these  that  the  court  did 
not  confine  the  Jury  to  the  allegation  of  ne^ 
ligence  set  out  In  the  complaint,  but  per- 
mitted them  to  find  for  respondent  even 
though  they  might  believe  that  she  was  in- 
jured In  a  manner  entirely  different  from 
that  alleged  in  her  complaint,  and  claimed 
by  her  in  her  own  testimony.  If  any  of 
these  several  paragraphs  are  susceptible  to 
the  objection  made.  It  is  the  last  paragraph 
quoted.  But  we  do  not  think  there  was  er- 
ror here.  The  instruction,  standing  alone, 
would  seem  to  Imply  that  the  appellant  was 
permitted  to  hold  on  to  tbe  stanchion  or  hand 
rail  of  the  car  for  a  reasonable  time  after 
alighting;  but  the  court  makes  bis  meaning 
clear  by  a  further  instruction  to  the  effect 
that  a  passenger  could  not  be  said  to  be  off 
the  car  so  'long  as  he  was  supputing  him- 
self thereby,  and  being  still  In  the  act  of 
c  lighting. 


For  the  error  committed  In  the  first  In- 
struction mentioned,  the  Judgment  is  revers- 
ed, and  the  cause  renumded  for  a  new  triaL 

RBAVia,  0.  J.,  and  HADLBT,  WHITE, 
ANDERS,  and  MOUNT,  JJ„  ooncor. 


(Sd  Wash.  80 

GRIGMJS  et  al.  v.  GOWER. 

(Supreme  Court  of  Washington.  July  10, 1902.) 

CONTRACTS  —  CONSTRUCTION  -r  ADVANCB  OF 
MONEY  — FORM  OF  BEGURITT  —  BOUROB  OF 
REIMBURSEMENT  —  RIGHT     TO  FERSONAI. 

JUDGMENT. 

1.  Defendant  deeded  lands  to  plaintiffs  under 
a  contract,  providing  that  they  should  bold  aa 
undivided  ikalf  interest  in  the  lands  in  trust  for 
defendant  for  two  years,  divide  it  into  city 
lots,  sell  them  for  not  less  than  $300  each,  pay 
one-half  tbe  proceeds,  plus  a  certain  sum,  to 
defendant,  and,  on  final  determination  of  a 
pending  suit  involving  title  to  the  laud,  recon- 
vey  to  defendant  an  undivided  one-half  of  all 
the  property  remaining  unsold.  Subsequently, 
in  or^er  to  settle  the  pending  suit,  plaintiffs  ad- 
vanced ^'25.000  to  defendant;  it  being  agreed 
that  the  title  to  the  lands  should  remain  In 
plaintiffs  until  they  were  reimbursed  for  the 
advance,  aad  that,  to  accomplish  the  reim- 
bursement, that  portion  of  the  receipts  to  whiclu 
under  the  former  contract,  defendant  would 
be  entitled,  should  be  retained  by  plaintiffs;  and 
the  former  agreement  was  annexed  and  chan- 
ged in  that  respect  Defendant  was  to  be  enti- 
tled to  rmmbnrse  plaintiffs  at  any  time  and 
receive  a  reconveyance,  and,  on  completion  ot 
the  reimbursement,  one-half  of  the  lots  remain- 
ing unsold  were  to  be  conveyed  to  defendant. 
At  the  date  of  both  agreements  the  lots  were 
salable  at  $300,  but  immediately  after  tbe  last 
agreement  they  deteriorated  in  value  untU 
they  could  not  be  sold  for  $300,  and  the  wholA 
tract  was  not  worth  the  amount  advanced  by 
plaintifCs.  Plaintiffs  made  a  reasonable  effort 
to  sell  the  property,  but  could  not,  and  there 
was  no  probability  that  the  value  of  the  prop- 
erty would  ever  be  equal  to  the  amount  due 
thereon.  ffeM,  that  plaintiffs'  right  to  reim- 
bursement was  not  limited  to  the  proceeds  of 
the  sale  of  lots  at  $300,  but  that  they  bad  a 
lieu  on  defendant's  share  in .  the  land,  which 
they  were  entitled  to  enforce. 

2.  Plaintiffs  were  restricted  to  reimbursement 
from  the  lands,  and  had  no  right  to  a  personal 
judgment  against  defendant. 

Appeal  from  aupoior  court.  Pierce  county; 
Thad  Huston,  Judge. 

Action  for  partition  1)y  Ohauncey  W. 
Griggs  and  another  against  George  Lewis 
Gower.  From  a  judgment  for  plaintiffs,  de> 
fendant  appeals.  ModlBed. 

C.  M.  RIddell  and  John  A.  Shackleford, 
for  appellant  George  Ladd  Munn,  H.  8. 
Griggs,  and  Walket  &  Uunn,  for  reapond- 
ents. 

MOUNT,  J.  On  October  30,  1888,  appel- 
lant, by  written  contract,  agreed  to  convey 
to  respondents  an  undivided  one-half  interest 
in  the  S.  E.  %  of  the  N.  E.  ^  of  section  7. 
township  20  N.,  range  8  E.,  In  consida*ation 
of  tbe  payment  of  $14,000,  $1,000  of  which 
was  then  paid.  Thereafter,  on  January  20, 
1830,  appellant  conveyed  by  deed  the  whole 
of  tbe  above-described  premises  to  respond- 
ents, and  on  the  same  day  entered  into  a 
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written  contract  with  respondenta,  wlilch  re- 
cited, among  other  things,  as  follows: 

"Whereas,  a  certain  suit  is  now  pending 
In  the  Second  Judicial  district  of  said  teiri- 
tory  of  Washington,  wherein  one  Lillian  Nor- 
ton Gower  is  plaiatllT,  and  the  said  George 
Lewis  Gower  defendant:  Now,  therefore, 
for  the  purpose  of  utilizing  said  property  dur- 
ing the  pendency  of  said  suit,  it  is  hereby 
understood  and  agreed  by  and  between  the 
parties  hereto  as  follows: 

"First.  That  one  undivided  half  of  said 
propertj-  is  held  by  the  parties  of  the  first 
part  [respondents  here]  In  trust  of  and  for 
the  benefit  uf  siild  party  of  the  second  part 
[appellant  here].    ♦    •  • 

"Third.  That  said  parties  of  tlie  first  part 
will,  as  soon  hereafter  as  may  be  conven- 
iently done,  and  within  fifty  days  from  the 
date  hereof,  cause  said  property  to  be  sur- 
veyed, and  sulidlTided  Into  lots  of  the  size  of 
25x100  feet  each,  or  as  nearly  conforming 
to  that  size  as  p;  gslble.  and  cause  a  proper 
plat  thereof  to  be  made  and  filed  with  the 
proper  authorities  In  such  manner  as  to  con- 
stitute said  property  an  addition  to  the  city 
of  Tacoma,  and  tliat  they  will  also  within 
said  fifty  days  offer  for  sale  and  sell,  if  pos- 
sible, the  said  lots,  executing  their  warranty 
deeds  therefor,  at  a  fair  market  price  there- 
for, but  not  for  a  less  sum  than  $300  for  each 
of  said  lots. 

"Fourth.  That  from  the  proceeds  of  such 
sales  shall  be  first  paid  the  expense  of  such 
survey  and  plat,  and  all  other  reasonable 
and  necessary  expenses  of  such  sales,  and 
thereafter  shall  be  paid  to  said  party  of  the 
second  part,  or  to  his  order,  the  sum  of  $2,- 
500  each  year  for  the  space  of  two  years 
ensuing  the  date  hereof,  or  proportionately 
until  the  final  determination  of  said  above- 
mentioned  suit,  if  such  shall  be  finally  de- 
termined before  the  explratltm  of  sold  space 
of  two  years. 

"Fifth.  That  upon  the  final  determination 
of  said  above-mentioned  suit,  said  parties  of 
the  first  part  will,  upon  demand,  reconvey  to 
said  party  of  the  second  part  an  undivided 
one-half  of  all  said  property  then  remaining 
unsold,  and  will  render  account  to  bim  of  the 
moneys  received  from  the  sale  of  such  por- 
tions thereof  as  have  been  sold,  and  of  the 
amounts  then  remaining  due  and  unpaid  up- 
on any  contract  for  the  sale  thereof,  and  will 
pay  over  to  him  In  cosh,  after  deducting  the 
expenses  of  platting  and  sales  as  aforesaid, 
one-half  of  the  moneys  so  received,  and  one- 
half  of  the  money  so  due  upon  such  con- 
tracts as  the  same  shall  be  from  time  to 
time  received,  and  will  also  pay  to  him  In 
cash  the  additional  sum  of  $13,000  as  spec- 
ified in  the  above-descrll>ed  contract  of  sale, 
and  in  the  second  jmragrnph  hereof,  after 
first  deducting  therefrom  the  amount  previ- 
ously paid  him  under  the  provisions  of  the 
next  preceding  paragraph  hereof.** 

Under  tliifs  agreement  the  lands  were  Im- 
mediately plutted  into  lots  and  blocks  as  an 


addition  to  the  city  of  Tacoma,  and  the  lots 
were  offered  for  sale.  Some  64  thereof  were 
sold,  and  statements  of  expenses  rendered 
and  agreed  to.  During  the  succeeding  two 
years  respondents  paid  to  appellant  $5,000.  as 
agreed.  Uospoudents  at  this  time  held  tbe 
legal  title  to  the  whole  of  the  property  de- 
scribed, and  were  indebted  to  appellant  un- 
der the  contract  In  the  sum  of  $8,000.  The 
lots  were  worth,  at  a  "fair  market  value." 
$300  per  lot.  The  suit  of  Lillian  Norton  (Sow- 
er, a  slster-lo-law  of  appellant,  was  still  pend- 
ing against  him,  In  which  suit  Mrs.  Gower 
claimed  an  Interest  in  the  property.  At  this 
time  Mrs.  Gower  had  agreed  to  settle  the 
suit,  and,  in  order  to  clear  up  the  title,  re- 
sp;.ndents  agreed  to  advance  to  her  for  ap- 
pellant the  sum  of  $25,000;  and  thereupon 
the  contract  of  September  24,  1800,  was  en- 
tered Into.  By  this  contract  It  was  stipulat- 
ed, In  effect,  that  the  respondents  should  pay 
to  Mrs.  Uower  the  $25,000,  and  that  the  title 
of  the  lauds  theretofore  conveyed  by  appel- 
lant to  respondents  should  continue  to  remain 
in  respondents  until  they  bad  been  refmbura- 
ed  the  sum  of  ¥25,000,  leas  the  amount  due 
appellant  under  the  original  contract  The 
contract  then  recites  as  follows: 

"And  it  Is  hereby  further  covenanted, 
agreed,  and  understood  by  and  Iwtween  tbe 
parties  hereto  that  for  the  purpose  of  sncti 
reimbursement  that  portion,  and  that  portion 
only,  of  all  cash  receipts  arising  from  ttie 
sale  of  lots  In  said  Griggs  &  Hewitt's  addi- 
tion to  which  said  party  of  the  first  part 
would  otherwise  be  entitled  -under  said  agree- 
ment of  January  20,  18S9,  a  copy  of  wblcb 
Is  hereto  annexed,  shall  be  applied  until  sucb 
reimbursement  is  accomplished,  and  that  tlie 
said  agreement  of  January  20,  1889,  a  copy 
of  which  is  hereto  annexed  as  aforesaid,  t»e, 
and  be  deemed  to  be,  changed  and  modified 
accordingly:  provided,  that  the  said  party  of 
the  first  part  may  at  any  time  hereafter  pay 
to  said  parties  of  the  second  part  such  sum  of 
money  us  is  necessary  to  accomplish  ench 
reimbursement  as  aforesaid,  and  shall  then 
be  entitled  to  receive  the  settlement  and  cou- 
veyances  mentioned  and  described  in  said 
original  agreement,  dated  January  20th,  1889, 
a  copy  of  which  is  hereto  annexed,  and  made 
a  part  of  this  agreement:  provided,  however, 
upon  the  completion  of  such  reimbursement 
as  aforesaid,  all  lots  in  said  Griggs  &  Hewitt's 
addition  remaining  unsold  shall  be  divided  In- 
to two  equal  portions,  by  lot,  and  the  parties 
of  the  second  part  shall  convey  to  the  party 
of  the  first  part  one  of  such  eaual  portions, 
instead  of  an  undivided  half  of  all  unsold 
lots,  as  provided  for  In  said  agreement  of 
January  20th.  1889." 

Respondents  thereupon  paid  the  $25,000  as 
agreed.  But  few,  if  any,  of  the  lots  were 
sold  after  this  time,  because  the  market  for 
real  estate  became  innctlve,  and  the  value  of 
the  lots  decreased  until  It  became  Imposaltile 
to  sell  the  siime  at  a  minimum  limit  of  $300. 
The  rcsiwndcutB  sought  to  modify  the  con- 
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tract  fixing  the  minimum  limit  of  the  selling 
price  on  each  lot,  but  appellant  refused  to 
permit  sales  at  a  leas  figure.  Sluce  tliat  time 
respondents  bare  had  possession  of  the  prop- 
erty at  continual  expense  for  taxes,  and  have 
derived  uo  benefit  therefrom.  This  action 
was  brought  by  respondents  below  for  a  par- 
tition of  the  property,  and  they  prayed  that  a 
lieu  be  declared  In  their  favor  upun  tbe  share 
of  appellant  for  the  balance  due  tbem  for  tbe 
money  advanced  for  tbe  use  and  benefit  of 
appellant,  and  for  tbe  sale  of  appellant's  share 
to  satisfy  the  lieu.  Issues  were  joined,  a 
trial  had,  and  a  decree  as  prayed  for  entered 
a^^ainst  appellant.  At  tbe  time  of  the  trial 
it  was  stipulated  that  appellant  was  Indebt- 
ed to  respondents  for  moneys  advanced  In  the 
sum  of  120,000.  It  was  not  disputed  that  the 
entire  value  of  the  tract  was  much  less  than 
this  sum,  and  that  It  would  probably  never 
be  worth  that  sum. 

It  Is  first  argued  by  appellant  that  under 
the  contract  tbe  right  of  respondents  to  re- 
imbursement for  money  advanced  to  Mrs. 
Gower  Is  limited  to  the  proceeds  of  sales  of 
lots  at  $300  each.  To  determine  the  correct- 
ness of  this  contention.  It  Is  necessary  to 
examine  and  construe  tbe  contracts  in  tbe 
light  of  tbe  surroundings  of  the  parties  at 
the  time  of  their  several  agreements.  In  tbe 
contract  of  January  20, 1889.  It  was  provided 
that  the  property  should  be  platted,  and.  If 
possible,  sold  within  50  days.  It  was  evi- 
dently contemplated  that  the  lots  would 
meet  a  ready  market  and  be  sold,  and  that 
the  suit  of  Gower  against  Gower,  which  then 
seemed  to  stand  in  the  way  of  a  final  settle- 
ment, would  be  finally  determined  at  or  be- 
fore the  expiration  of  two  years,  and  there- 
upon, upon  demand  of  appellant,  the  prop- 
erty should  be  divided,  and  their  affairs 
flually  settled.  At  about  the  expiration  of  tbe 
two  years  the  suit  was  finally  settled  by  the 
payment  of  $25,000,  which  was  $17,000  in 
excess  of  the  amount  due  appellant.  This 
amount  was  advanced  by  tbe  respondents, 
and  the  contract  of  September  24,  ISOO,  was 
entered  Into.  There  was  no  express  limit  of 
time  fixed  by  this  agreement  when  the  trans- 
action should  terminate  and  a  settlement  be 
made.  At  that  time  tbe  lands  were  consid- 
ered valuable,  and  there  was  no  modification 
of  tbe  minimum  price  at-which  each  lot  was 
to  be  sold.  There  was  a  large  margin  of 
profit  to  both  appellant  and  respondents  if 
Kales  could  be  continued  at  this  price,  and 
the  parties  evidently  contemplated  that  sales 
would  be  made  and  their  balance  speedily 
adjusted,  and  that  within  a  reasonable  time 
each  would  realize  a  profit  from  the  transac- 
tion. But  subsequently  there  were  few  or 
no  sales,  and  the  value  of  the  property  de- 
preciated until  the  lands  were  of  very  little 
value.  The  whole  tract,  according  to  the 
record,  was  not  sufficient  at  tbe  time  of  the 
trial  to  pay  the  balance  due  respondents. 
The  contract  was  baaed  upon  the  value  of 
the  prc^erty  at  the  time  it  was  made.  The 


I  contingency  which  arose  evidently  was  not 
contemplated  by  the  parties,  and  no  pro- 
vision was  made  therefor.  Each  relied  upon 
tile  contract  being  fulfilled  within  a  reason- 
able time.  There  was  a  provision  that  ap- 
pellant could  "at  any  time"  pay  the  amount 
due,  and  receive  a  division  of  the  property 
remaining  unsold,  and  also  a  provlslou  that 
the  respondents  were  entitled  for  reimburse- 
ment to  that  portion,  and  that  portion  only, 
of  the  cash  receipts  arising  from  the  sale  of 
lots.  It  seems  manifest  from  these  contracts 
that  the  respondents  were  satisfied  to  ad- 
vance for  appellant  the  money  necessary  to 
make  the  title  of  the  property  clear,  and  bold 
the  lands  as  security  for  the  money  so  ad- 
vanced, and  relied  solely  upon  the  lands  for 
reimbursement;  that  tbe  appellant  should 
not  be  bound  to  make  any  payments  or  re- 
imburse respondents  except  from  his  portion 
of  the  proceeds  of  the  sales;  and  that  the 
provision  that  that  portion  only  of  tbe  cash 
receipts  arising  from  the  sale  of  lota  shall 
be  applied  until  such  reimbursement  is  ac- 
complished referred  to  tbe  manner  of  pay- 
ment, and  not  to  the  time.  Under  this  con- 
struction, appellant  had  a  reasonable  time  In 
which  to  pay  the  balance  due,  and  respond- 
ents could  not  enforce  payment  as  against 
the  lauds  until  after  a  reasonable  time,  and 
reasonable  effort  to  sell  the  lots  at  the  price 
agreed  upon.  These  obligations  were,  un- 
der the  law,  mutual  between  the  parties, 
whether  expressed  or  not  It  is  not  dis- 
puted that  a  long  time  has  Intervened  since 
the  contract  was  made,  that  a  reasonable 
effort  to  sell  the  property  by  respondents  has 
been  unsuccessful,  that  the  interest  of  appel- 
lant cannot  be  sold  for  sufficient  to  pay  the 
indebtedness  of  appellant  to  respondents  un- 
der the  contract,  and  that  there  Is  no  rea- 
sonable probability  that  the  value  of  the 
property  will  ever  amount  to  the  sum  due 
thereon.  It  certainly  was  not  tbe  Intention 
of  the  parties  that  the  $17,000  advanced  for 
appellant  should  never  be  repaid  if  the  lots 
could  not  be  sold  for  $300  each.  We  are  of 
the  opinion  that  the  action  was  proper,  and 
that  the  respondents  had  a  Hen  upon  the 
property,  which  lien  was  properly  enforced. 

It  Is  next  urged  that  the  court  erred  In  en- 
tering a  personal  Judgment  against  appel- 
lant. There  was  no  agreement  by  which  ap- 
pellant bound  himself  to  reimburse  respond- 
ents for  money  advanced.  It  Is  true,  there 
was  a  provision  that  appellant  "may  at  any 
time  hereafter  pay  to  said  partiea  of  the  sec- 
ond part  such  sum  of  money  as  Is  necessary 
to  accomplish  such  reimbursement  as  afore- 
said, and  shall  then  be  entitled  to  receive  the 
settlement  and  conveyances"  named;  but 
this  provision  was  not  a  promise  to  pay.  It 
was  simply  the  reservation  of  an  option  to 
pay  If  he  chose.  Upon  the  part  of  the  re- 
spondents it  was  expressly  "agreed  and  un- 
derstood by  and  between  the  parties  hereto 
that  for  the  purpose  of  such  reimbursement 
that  portion,  and  that  portlwi  only,  of  the 
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cash  receipts  arising  from  the  sale  of  lots 
In  said  Griggs  &  Hewitt's  addition,  to  which 
said  party  of  the  first  part  would  otherwise 
be  entitled  under  said  agreement  of  January. 
20,  1889,  •  •  •  shall  he  applied  until 
such  reimbursement  is  accomplished."  It  is 
thus  seen  that  the  respondents  expressly 
agreed  to  pay  themselves  from  the  lands, 
and  from  that  source  only.  They  also  took 
possession  of  the  lands,  and  held  the  ab- 
solute title  in  trust  as  security  for  their  re- 
imbursement Under  this  agreement  it  is 
clear  to  our  minds  that  respondents  relied 
wholly  upon  the  lands  for  reimbursement, 
and  are  therefore  not  entitled  to  personal 
Judgment  against  appellant.  There  Is  no 
merit  In  the  other  assignments  of  error. 

The  Judgment  of  the  lower  court  will  be 
modlQed  to  the  extent  of  striking  out  the 
provision  for  a  deficiency  Judgment  against 
appellant.  In  all  other  respects  the  Jadg- 
ment  la  affirmed,  with  costs  against  re- 
spondenta. 

REA.VIS.  C.  J.,  and  ANDERS.  FULLER- 
TON,  HADLEY,  and  WHITE,  JJ.,  concur. 


{29  W&sb.  19B) 

ROHBEB  et  al.  T.  8NTDER  et  al. 

(Supreme  Court  of  WashiiD^ton.  July  23, 1902.) 

ACTION  TO  QUIET  TITLE— FORE CLOSCRB  SALE 
— COLLATERAL  ATTACK— PRIOR  UNRECORD- 
ED DEED— REVERSAL— ERROR  IN  ADUISSION 
OF  BTIDENCa  —  FRAUD  —  PRB8UUPTI0N  OF 
GOOD  FAITH. 

1.  Under  2  Ballinger's  Ann.  Codes  ft  St  8 
I)!321,  providing  that  where  real  property  Is  not 
in  the  actwal  possession  of  any  one,  any  per- 
Bou  claiming  title  thereto  can  maintain  a  cirii 
action  against  another  claiming  an  adverse  in- 
terest, where  realty  was  not  in  the  actoai  pos- 
seasion  of  any  one,  parties  claiming  title  by 
virtue  of  a  sheriff's  deed  coold  maintain  an 
equitable  action  to  try  title  or  remove  clouds 
against  adverse  claimants. 

2.  An  objection  that  a  mortgagee  pursued  an 
independent  remedy  of  attachment  while  fore- 
closing his  mortgage,  contrary  to  Ballinger's 
Ann.  Codes  &  St.  1  689:1.  providing  that  the 
mortgagee  shall  not  "prosecute  any  other  ac- 
tion for  the  dame  matter  while  he  Is  foreclosing 
his  mortgage  or  prosecuting  a  judgment  of 
foreclosure,'*  cannot  be  raised  in  a  subsequent 
action  by  him  to  quiet  title  in  the  land  which 
he  claimed  nnder  the  foreclosure  sale. 

3.  A  creditor,  before  he  is  permitted  to  at- 
tack a  conveyance  which  he  conceives  to  be 
fraudulent,  is  not  obliged  to  search  beyond  the 
jurisdiction  of  the  court  for  unincumbered  prop- 
erty' out  of  which  to  make  his  debt. 

4.  A  title  procured  by  a  levy  and  sale  under 
an  flttacbment  and  execution  will  not  necessa- 
rlly  prevail  over  a  prior  unrecorded  deed. 

6.  Error  in  the  admission  of  eridence  is  not 
of  itself  BufBclent  to  warrant  a  reversal  in  on 
equitr  case. 

6.  The  fact  that  the  grantee  of  realty  from  a 
cousin  did  not  record  his  deed  or  pay  the  taxes 
thereon  until  an  attachment  was  levied  on  the 
property  was  not  sufficient  to  overcome  the  pre- 
sumption of  honesty  and  good  faith,  and  his 
positive  statement  that  he  was  «  porchaam  for 

TBlue. 

Appeal  from  superior  cour^  Spokane  coun- 
ty; Geo.  W.  Belt.  Judge. 


Action  to  quiet  title  by  George  F.  Rohrer 
and  others  against  Eliza  C.  Snyder  and  oth- 
ers. From  a  decree  for  plaintiffs,  defendants 
appeal.    Modified  and  atUrmed. 

Mark  F.  Mendenball,  for  appellants.  J. 
M.  Wlestllng  and  R.  L.  Edmiston,  tm  re- 
spondents. 

FULLERTON,  J.  This  acUon  involves  the 
title  to  a  tract  of  land  in  Spokane  conn^, 
being  certain  lots  and  blocks  in  Snyder's 
addition  to  the  city  of  Spokane.  The  facts 
out  of  which  the  controversy  arises  are.  In 
substance,  these:  On  October  3,  1892,  the 
respondents  George  F.  Rohrer  and  John  C. 
Morrow  loaned  to  the  appellants  Eliza  C. 
Snyder  and  Edward  Snyder  the  sum  of 
$5,000,  taking  to  evidence  and  secure  the 
same  their  promissory  note  for  that  sum, 
payable  two  years  after  date,  and  a  mort- 
gage upon  certain  real  property  situated  hi 
King  county.  In  this  state.  On  NoTeml>er 
25,  1896,  the  respondents  brought  an  actlcoi 
In  the  superior  court  of  King  county  to  re- 
cover upon  the  promissory  note  and  to  tore- 
close  the  mortgage.  In  that  action  they 
caused  a  writ  of  attachment  to  Issue,  and 
caused  the  same  to  be  levied  upon  the  reel 
property  in  controversy  here,  which  then 
stood  upon  the  records  of  Spokane  county  In 
the  name  of  the  appellant  Eliza  C.  Snyder. 
Personal  service  In  this  state  was  had  upon 
Edward  Snyder,  who  made  default  Eliza 
C.  Snyder  appeared  in  the  action,  and  con- 
tested It  upon  the  merits;  making  no  contest, 
however,  as  to  the  validity  of  the  attach- 
ment proceedings.  The  foreclosure  action 
proceeded  to  trial,  finally  resulting  in  h  per- 
sonal Judgment  against  both  of  the  respond- 
ents for  the  principal  and  Interest  due  upon 
the  note,  followed  by  a  decree  fcurecloslng 
the  mortgage,  and  directing  that  the  mort- 
gaged property  be  sold,  and  further  direct- 
ing that  should  any  deficiency  remain  after 
selling  the  mortgaged  property  and  applying 
the  proceeds  to  the  satisfaction  of  the  amount 
adjudged  to  be  due,  the  attached  property  be 
sold  In  satisfaction  thereof.  Following  the 
terms  of  the  Judgment  and  decree,  the  mort- 
gaged property  was  first  sold,  after  which, 
there  remaining  a  large  deficiency,  the  at- 
tached property  was  sold.  At  this  latt« 
sale  the  respondents  became  the  purchasers, 
and  In  due  time  received  a  sheriff's  deed  to 
the  propal7.  Shortly  after  the  attachment 
had  been  levied,  but  prior  to  Judgment  In  the 
foreclosure  action,  the  appellant  De  Forest 
Snyder  filed  In  the  auditor's  office  for  record 
two  deeds  executed  by  Eliza  C.  Snyder  and 
Edward  Snyder,  purporting  to  convey  to  blm 
a  part  of  the  property  In  question.  The 
first  of  these  deeds  was  dated  and  acknowl- 
edged on  the  3d  day  of  November,  1891, 
and  the  second  on  the  20th  day  of  August. 
1896.  Each  of  these  deeds  Is  regular  in 
form,  and  recites  a  money  consideration. 
At  about  the  time  these  deeds  were  filed 
for  record  the  resptmdent  Julia  Im  Snyder  also 
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filed  for  rerord  a  deed  from  Bllza  C.  Snider 
and  Ed^rard  Snyder  to  herself  for  all  of  the 
remainder  of  the  proper^,  for  the  recited 
consideration  of  "ten  dollars,  and  for  serr- 
ices  rendered,  and  other  conslderatlonB." 
This  deed  appears  to  have  beoi  executed  and 
acknowledged  on  Angost  23,  1895.  Sobse- 
quently  Jnlla  L.  Snyder  conveyed  the  prop- 
er^ to  B.  Shipley  Sweet;  who,  In  turn,  exr 
ecoted  a  power  of  sale  to  Bdward  Snyder, 
who  subsequently,  by  virtue  of  such  power  of 
sale,  reconv^ed  the  propoty  to  Julia  L. 
SnydCT  by  deed  dated  December  4,  1889. 
This  action  was  instituted  by  the  lespixid* 
ents  ta  1809.  In  their  complaint  they  assert- 
ed title  to  the  property  in  virtue  of  the 
sheriff's  deed  and  tbe  proceedings  leading 
up  to  Its  execution.  They  averred  that  the 
sermU  deeds  under  which  the  respondents 
claimed  title  w^  made  without  c&n^era- 
tlon.  and  were  fraudulent  and  void  as 
against  them,  and  a  cloud  upm  their  title. 
All  of  the  appellants  answered,  putting  in 
Issue  the  material  allegations  of  the  com- 
plaint, and  affirming  Ihe  good  faith  of  the 
conv^ancea  attacked  by  the  respondents. 
The  appellants  De  Forest  Snyder  and  Julia 
Ij,  Snyder  further  answered  by  way  of 
cross  complaints,  In  which  they  claimed 
title  to  the  several  tots  deeded  to  them,  re- 
spective^, and  Bought  to  have  the  aherUTs 
deed  under  which  the  respondents  clahn  can- 
celed and  set  aside  as  a  cloud  upon  their 
respective  titles.  The  trial  court  found  the 
sevearal  deeds  from  Bllza  G.  Snyder  and.Bd- 
ward  Snyder  to  De  Forest  Snyder,  and  the 
deeds  from  the  same  grantors  to  Julia,  and 
Julia  to  E,  Shipley  Sweet,  to  be  fraudulent 
and  void,  and  entered  a  decree  canceling 
and  removing  Qiem  as  clonds  upon  the  re- 
spondCTts*  tltie.  This  appeal  b  from  tiiat 
decree. 

The  appellants  first  contend  that  the  trial 
court  erred  in  refusing  to  grant  a  jury  trial; 
arguing  in  this  connection  that  the  action 
Is  one  tea  possMslon  at  real  property,  and 
falls  wiUiIn  the  rule  that  one  out  of  posses- 
sion cannot  maintain  an  action  In  the  nature 
of  a  bill  in  equity  to  remove  a  cloud  Anm 
title;  citing  Smith  v.  Wlngard,  S  Wfulh,  T. 
291.  IB  Pac.  717,  and  SplthiU  v.  Jones,  8 
Wash.  St.  280.  28  Pac.  531.  It  was  alleged  in 
the  complaint  and  established  by  the  evi- 
dence, however,  that  the  property  was  not  in 
the  actual  possession  of  any  one  at  the  time 
this  action  was  instituted.  Where  such  cmi- 
dltlons  exist,  an  equitable  action  to  try  title 
or  remove  <^ndB  fmn  titie  can  be  ;nalntaln- 
ed  by  reason  of  the  express  provldon  of  jthe 
statute.  2  Batlinger'B  Ann.  Codes  ft  St  I 
5521.  It  Is  where  tiie  Tea.1  property  is  In 
the  actual  possessltm  of  an  adverse  claimant 
that  the  statute  requires  these  questions  to 
be  litigated  In  an  action  brought  to  recover 
the  possession.  The  action  was  also  properly 
tried  without  the  Intarrentlon  of  a  Jury.  It 
is  one  purely  equitable  in  Its  nature,  and,  as 
such.  Is  to  be  tried  as  other  equitable  ac- 


tions are  tried  under  the  uniform  inractice 
hi  this  stat& 

It  is  next  said  that  tiie  court  erred  In  re- 
fusing to  sustain  a  demurrer  Intoposed  to 
the  complaint  This  contention  Is  based  up- 
oa  three  distinct  propo^tltHis:  (1)  That  an 
attachment  cannot  Issue  in  an  equltaUe  ac- 
tlim;  (2)  that  a  mortgagee  cannot  pursue 
an  indcpmd«it  remedy  tcx  the  collectiim  of 
the  mortgage  debt  while  he  Is  foreclosbig 
his  mortgage;  snd  (S)  that  while  the  com- 
plaint alleges  that  Ellsa  G.  and  Edward  Sny- 
der bad  no  other  property  within  the  state 
of  Woahlngton  out  (tf  which  the  respondents 
could  make  their  debt  it  falls  to  allege  that 
they  had  no  property  anywhere  out  of  which 
the  debt  could  be  made,  tiius  implying  that 
there  might  be  propnty  In  some  other  Ju- 
risdiction. The  tnt  cmtentlon.  If  It  be  a 
material  question  here.  Is  cimcluded  against 
the  appellants  by  the  case  of  Bhigham  r. 
Keytor,  18  Wasb.  658^  58  Pac.  728.  The 
second  Is  based  upon  section  S89S,  2  Bollin- 
ger's Aim.  Codes  &  St  It  is  there  provided 
thst  a  mortgagee  shall  not  "prosecute  any 
otiier  action  for  the  same  matttf  while  he 
is  foreclosing  his  mortgage  or  prosecuting 
a  Judgmoit  of  foreclosure;*'  Doubtless  this 
provision  of  the  statute  would  have  funilahed 
a  sufficient  ground  for  dissolving  the  attach- 
ment had  It  been  urged  in  the  foreclosure 
acti(m;  and  perhaps  It  might  have  furnished 
a  ground  for  revearslng  the  foreclosure  Judg- 
ment lutd  an  appeal  therefiwm  been  taken. 
But  such  proceedings  were  vddsble,  not  void, 
and  to  attack  them  In  this  way  la  to  attack 
the  Judgmeit  collaterally,  where  errw,  mere- 
ly, cannot  avail.  The  last  objection  Is  equal- 
ly imtenable.  A  creditor,  before  he  is  per- 
mitted to  attack  a  conveyance  which  he  con- 
ceives to  be  fraudulent  not  obliged  to 
search  the  oitire  world  for  unincnmbered 
pnq^erty  out  of  which  to  make  Ids  debt. 
It  Is  sufficient  if  be  finds  none  wltbbi  the 
Jurisdiction  of  the  court  in  which  he  seeks  to 
set  aside  the  fraudulODt  conveyance  The 
demurrer  was  properly  overruled.  In  this 
connection,  however,  it  la  proper  to  state  that 
it  not  the  rule,  as  the  respondents  Be«n 
to  contend,  that  a  titie  procured  a  levy 
and  sale  under  an  attachment  and  execu- 
tion will  prevail  over  a  prior  unrecorded  deed. 
This  question  was  before  this  court  In  the 
case  of  Hacker  v.  White,  22  Wash.  416,  60 
Pac.  1114,  78  Am.  St  Bep.  946,  and  there 
decided  adversely  to  this  contoition. 

The  appellants  next  urge  that  the  court 
erred  In  the  admisskm  of  evidoice.  On  this 
question  we  find  nothing  to  review.  We  have 
repeatedly  said  that  oror  In  this  respect  Is 
not  of  Itself  sufficient  to  warrant  a  reversal 
In  a  case  tried  without  a  Jury,  and  which  Is 
triable  de  novo  in  this  court  In  the  trial 
here  the  court  win  rrfuse  to  consider  Incom- 
petent Irrelevant  or  immaterial  evidence, 
and  will,  where  the  objection  has  been  urged 
and  overruled  below,  relieve  a  party  from  the 
burden  of  costs  imposed  on  him  by  tiie  In- 
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trodnctlon  of  snch  erldeuce.  But  it  will  go 
nu  further  tLan  tbls.  It  will  not  reverse  a 
case  merely  because  it  flnda  sucb  evidence  in 
the  record. 

The  remaining  aBslgnments  of  error  are  all 
snmined  up  In  the  question,  does  the  evi- 
dence JustiCr  the  findings  and  decree?  On 
this  question  we  have  not  been  able  to  agree 
entirely  with  the  trial  Jud^.  It  seems  to 
us  that  there  Is  little,  if  any,  evidence  to 
sustain  the  conclusion  that  the  CDnreyances  to 
De  Forest  Suj-der.  were  fraudulent,  or  were 
other  than  conveyances  made  In  good  faith 
and  for  an  adequate  consideration.  He  tes- 
tilles  that  he  purchased  the  property  at  the 
times  mentioned  iu  his  several  deeds,  paying 
|3S0  in  cash  for  the  property  Included  in  the 
deed  dated  November  3,  lS9i,  and  $800  in 
cash  for  the  property  included  In  the  deed 
dated  Augu&t  20,  1895;  and  in  this  he  la  cor- 
roborated by  the  testimony  of  his  grantors. 
It  is  the  testimony  of  all  the  witneBses  that 
tliese  sums  represented  the  full  value  of  the 
property  at  the  times  the  purchases  were 
made.  Indeed,  the  respondoits  aigue  that  It 
waJ3  an  ovei'valuatlon,  and,  as  such,  a  badge 
of  fraud.  AgnluBt  this  positive  testimony  we 
have  the  showing  that  De  Forest  Snyder  was 
a  first  cousin  of  Edward  Snyder;  that  he  did 
not  record  his  deeds  to  thle  and  to  other  prop- 
erty in  this  state  deeded  to  him  at  about  the 
same  time  from  the  same  grantors,  nor  pay 
the  taxes  thereon,  jjotil  after  the  writ  of  at- 
tachment above  mentioned  was  levied;  and 
that  his  grantors,  sulisequent  to, the  time  of 
the  conveyances  to  him,  made  a  conveyance 
to  their  da  tight  w  of  other  of  their  property 
without  consideration.  But  we  cannot  think 
that  these  circumstances  show  any  fraud  up- 
on his  part.  He  was  not  concerned  In,  nor 
did  he  have  aught  to  do  with,  any  of  the  sub- 
sequent transactions,  which  were  probably 
fraudulent  Q^ugh  he  was  delinquent  in 
paying  taxes,  the  fact  remains  that  no  one 
eise  paid  taxes  (Hi  the  property  deeded  tp  him 
Bubseqorait  to  the  dates  of  his  deeds.  The 
fact  that  his  deeds  remained  unrecorded  for 
so  long  a  time  would  appear  to  be  rather  the 
result  of  neglect,  than  a  desire  to  defraud; 
for,  certainly,  had  fraud  been  their  purpose, 
this  essential  to  the  appearances  of  goad  faith 
would  not  have  been  overlooked.  But  more 
than  this,  tt  must  be  borne  In  mind  that  tbere 
Is  a  presumption  of  honesty  and  good  faith 
that  prevails  in  favor  of  all  ordinary  bualnefis 
transactions;  that  fraud  is  never  preanmed, 
but  must  be  established  by  the  party  alleging 
it.  AVhere  the  good  faith  of  a  conveyance  is 
assailed,  tt  Is  not  enough  that  the  evidence 
may  cause  a  su^Idon  as  to  its  good  faith. 
The  evidence  must  be  dear  and  satisfactory, 
and  such  as  convinces  the  mind  that  the  con- 
veyance is  in  reality  fraudulent  Taken  In 
nmnection  with  the  preanmption  of  honesty 
and  good  faith  that  prevails  in  favor  of  the 
validity  of  the  transactions,  and  the  positive 
statemoit  of  the  grantee  to  the  effect  that  he 
was  a  purchaser  for  value  and  In  good  ftiith, 


tiiese  circumstances,  ,as  we  say,  fall  abort  of 
these  requirements. 

As  to  the  conveyances  to  Julia  L.  Snyder, 
tiien  l8  sufficient  In  the  record  to  show  that 
they  were  executed  without  cfHisIderatlun,  and 
for  the  purpose  of  putting  the  property  be- 
yond the  reach  of  the  creditors  of  her  gran- 
tors. While  we  shall  not  review  the  evi- 
dence which  leads  us  to  this  conclusion.  It  Is 
necessary  to  say  we  have  not  overlooked  tlie 
additional  papers  and ,  documents  Introduced 
by  her  on  her  motion  for  a  new  trial.  These, 
however,  do  not,  In  our  opinion,  strengthen 
her  case. 

The  cause  la  remanded  to  the  court  bdow, 
with  iQstructiona  to  modify  its  decree  by  ad- 
Judging  that  the  respondente  take  nothing 
against  De  Forest  Snyder,  and  that  he  have 
a  decree  quieting  and  confirming  his  title  aa 
against  tbem,  and  removing  the  sfaerifrs  deed 
as  a  cloud  upon  his  title.  In  other  respects 
the  decree  will  stood  affirmed.  Neither  party 
will  recover  costs  in  this  court. 

REAVIS,  C  J.,  and  HADIMS,  ANDBBS, 
MOUNT,  and  WHITE,  JJ.,  concur. 


(2S  Wub.  IS) 

TOWNSEND  V.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Washington.   July  18, 1902.) 

RAILROADS—FENCES— CATTLE— INJURIES- 
TRIAL— EVIDENCE— COMPETENCY. 

1.  In  an  action  against  a  railroad  for  killing 
cattle.  iiiaintiS  claimed  that  they  went  through 
an  insufficient  fence  maintained  by  the  rail- 
road, and  defendant  cinimed  they  went  through 
a  gate  left  open  by  plaintiff.  Plaintiff  testified 
that  on  Ue  morning  following  the  accident,  oa 
an  examination  of  the  fence,  he  found  boards 
nailed  on  with  new  nails;  found  fresh  breaks 
in  tlie  boards,  that  the  wire  had  been  newly 
Htretched,  and  that  there  was  hair  on  the 
boards  and  wire.  Hdi.  that  the  evidence  was 
proper,  as  tending  to  snow  that  the  cattle  had 
pone  through  the  fence;  a  contention  that  it 
was  to  show  repairs,  as  an  admis8i<m  of  n^tt- 
gencc,  being  of  no  merit. 

Appeal  from  superior  conrt,  Lewis  county; 
A.  E.  Rice.  Judge. 

Action  by  P.  Townsend  against  the 
Nortliem  Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  anE>eals. 
Affirmed. 

Jas.  F,  McEIroy,  B.  8.  Orosaci^  and  A.  A. 
Booth,  for  appellant  Fom^  &  Ponder,  tvt 
reqnndent 

BEAVIS,  C.  J.  Action  for  damages  against 
railway  company  for  killing  cattle.  The  neg- 
llgoice  charged  hi  the  complaint  was  In  tiie 
construction  of  enf^ne,  cars,  and  appliances 
of  the  train  operated  by  defendant,  and  fen- 
ces, crossings,  gates,  and  bars;  failure  to  keep 
same  In  repair  upon  the  r^bt  ot  way;  csre- 
less  operation  of  the  engine  and  cars,  and 
that  near  the  place  .where  tlie  killing  oocnmd 
the  railroad  track  was  not  property  fenced, 
and  the  cattle  thertfore  strayed  upon  the  kn- 
properly  and  negilgentiy  guarded  right  of 
way.  The  answer  denied  the  material  die- 
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gatioiu  c€  tlie  oomplaliit,  exmpt  the  kllUng 
of  the  cfttUe  by  Ita  train  on  the  right  of  way, 
and  afilrinatlTely  alleged  due  care  on  the  part 
of  defendaut,  and  carelessness  and  negligence 
by  the  plaintiff  In  aUon'lng  the  cattle  to  wan- 
der and  stray  where  It  was  dangerous  to  go, 
and  In  carelessly  falling  to  guard  and  pro- 
tect bis  cattle  from  the  moving  trains  upon 
the  track  of  defendant  Judgment  was  given 
In  favor  vX.  plaintiff. 
Three  aaslgnments  of  error  are  made  by 
-defoidant:  (1)  Tbat  the  court  received  evi- 
dence, over  the  objection  of  defendant,  tend- 
ing to  show  repairs  In  the  fence  subsequent  to 
the  accident;  (2)  that  the  court  erred  In  de- 
nying defendant's  motion  for  a  verdict  In  Its 
favor  at  the  concloalon  of  the  trial;  (3)  error 
in  denying  motion  for  a  new  trial  A  ques- 
tion propounded  to  the  plaintiff,  as  witness, 
as  to  the  fence  upon  the  right  of  way  the 
morning  following  the  accld^t,  was:  'Ton 
nuy  describe  the  f^ce  there  at  tbat  tlme.-^ 
what  you  found?"  Answer:  "Right  between 
the  gate  and  comer  fence  there  were  signs 
plain  of  new—"  Here  counsel  for  defei^ant 
interposed:  "I  object  now  to  'signs  plain.' " 
There  was  no  ruling.  The  witness  then  con- 
tinued: "Well,  there  was  boards  that  had 
been  nailed  on,  with  fresh  breaks  kk  the 
bctards,  and  fresh  nails  drove  in  the  boards, 
and  also  the  wire  that  had  been  stretched  up 
afresh  on  the  posts  in  different  places,  and  up 
tight,  and  hair  on  the  edge  of  the  bofirds 
where  they  had  been  broken,  and  hair  also 
on  the  wire  as  the  cattle  went  over.  Q. 
What  kind  of  hair  was  It?  A.  There  was 
some  red  hair  and  some  white.  Q.  How  far 
was  that  from  the  gate,  and  which  way? 
BIr.  McElroy:  If  the  coturt  please.  I  move  to 
strike  out  all  of  the  answer  as  given  by  the 
witness,  as  not  being  responsive  to  the  ques- 
tion, and,  further,  as  being  based  on  con- 
jecture, and.  further,  it  Is  given  to  Indicate 
possible  repairs,  and  It  Is  Incompetent,  Irrele- 
vant,' and  Immaterial,  and  not  proper  testi- 
mony, tinder  the  decisions  of  our  own  su- 
preme court.  I  could  not  gather  wbat  the 
witness  would  testify  to  m  answer  to  tbat 
question,  so  as  to  object  to  it  at  the  time. 
The  Court:  I  think  I  will  let  that  answer 
stand,  and  give  you  the  exception."  The  con- 
tration  of  plaintiff  was  that  the  cattle  had 
broken  through  the  Insufficient  fence  main- 
tained by  defendant,  which  was  out  of  repair 
and  broken.  The  manner  of  the  construction 
of  the  fence  had  been  given,  which  was  said 
to  be  Inferior;  and  the  question  went  to  the 
quality  of  tbe  fence  there  when  the  accident 
happened,  from  an  examination  immediately 
after  the  accident.  The  defendant  contended 
that  the  cattle  were  allowed  to  stray  on  the 
track  through  a  gate  carelessly  left  open  by 
tbe  plaintiff  or  his  servants.  Thus  a  most 
material  question  of  fact  was  whether  the 
cattle  went  tbroiigh  tbe  gate,  of,  as  ui^ed  by 
plaintiff,  through  the  fence.  So  Important 
was  this  fact,  that  a  special  interrogatory 
was   submitted  to  the  Jury  as  follows: 


"Where,  from  the  evldmce  In  ease^  do  you 
find  that  animals  entered  <m  right  of  way?" 
Answer:  "Tbrongh  the  fence."  It  will  thus 
be  seal  that  the  condition  of  the  fence,  as 
well  as  that  of  the  gate,  was  material,  at  the 
time  the  examination  was  made  by  tibe  wit- 
nesses who  were  testlfylttg.  It  incidentally 
appeared  that  It  had  been  put  up  after  it  was 
broken  down  by  the  cattle,  according  to  the 
evidence  of  plainUff.  It  Is  apparent  the  evi- 
dence was  given  to  show  the  cattle  had  gone 
through  the  fence  at  the  place  Insisted  uptm 
by  plaintiff,  and  left  marks  thereon.  The  ob- 
jection ui^^ed  by  defendant  that  the  object  of 
the  evidence  was  to  show  repairs  by  defend- 
ant, as  an  admission  of  negligence,  cannot  be 
maintained.  The  question  does  not  fall  with- 
in the  rule  announced  In  the  cases  cited  by 
defendant  from  this  court  Bell  v.  Shingle 
Co.,  8  Wash.  27,  3G  Pac.  405,  and  Carter  v. 
City  of  Seattle.  21  Wash.  685.  59  Pac.  600. 
Counsel  for  defendant  could  doubtless  have 
procured  an  appropriate  Instruction  that  the 
evidence  was  conflned  to  the  object  men- 
tioned. 

The  other  aaslgnments  of  error  may  be  con- 
sidered together.  The  evidence  rdatlng  to 
the  operation  of  the  freight  train,  and  the 
distance  it  ran  after  the  cattle  should  have 
been  discovered,  was  confilcting,  and  tiie  case 
was  properly  submitted  to  the  Jury. 

The  Judgment  Is  affirmed. 

ANDERS,  FUtXERTON,  HADIiBT, 
MOIJKT,  and  WHI'X^  JJ.,  concur. 


(29  Wub.  179) 
DENMAK  V.  STEINBACH  et  al. 
(Supreme  Gonrt  of  Washington.    July  17, 
1902.) 

TAXBS-UBN— PURCHASE— SEUOVINa  CLOUD 
—TENDER  OF  TAXES. 

1.  Where  tbe  owner  of  delinqnencv  certlfi- 
cntes  did  not  foreclose  the  same  against  pur- 
chasers on  sales  for  prior  taxes,  such  owner, 
on  becoming  the  grantee  of  the  landowner,  was 
in  no  better  position  than  his  grantor  with 
reference  to  the  lien  of  the  tax-sale  purchasers. 

2.  I.KVIS  18U3,  p.  624,  S  130,  provides  that 
at  any  time  after  three  years  from  a  sale  for 
taxes,  if  there  is  no  redemption,  the  county 
treasurer  shall  deliver  to  the  purchaser  a  deed. 
Section  133  provides  that  unless  the  holder  of 
a  certificate  tak«8  out  a  deed,  as  entitled  by 
law,  within  one  year  from  the  time  be  is  en- 
titled to  such  deed,  the  certificate  and  sale  shall 
be  null.  Section  88  provides  that  taxes  as- 
sessed on  real  property  shall  be  a  lien  thereon 
from  tbe  let  day  of  April  in  the  year  in. which 
they  are  levied  uotil  the  same  are  paid.  Held 
that,  thoiifih  a  holder  of  a  certificate  for  real 
estate  purchased  at  a  tax  sale  does  not  per- 
fect his  title  noder  section  130,  the  lien  of  the 
tax  remains. 

.3.  In  view  of  Ballinger'a  Ann.  Codes  &  St 
§  5«78,  providing  that  in  a  suit  to  restrain  a 
tax  sale  or  a  tax  collection,  or  to  recover  prop- 
erty sold  for  taxeii.  the  plaintiff  must  tender 
the  taxes,  he  must  do  so  in  a  snit  to  i-emove 
a  cloud  on  title,  consisting  of  a  tax-purchase 
certificate. 

Appeal  fi-om  superior  court,  Fierce  county; 
W.  H.  SneU,  Judse. 
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Action  by  F.  L.  Denman  agaluBt  B.  Steln- 
bach  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

A.  H.  Deuman,  for  appellant  Stiles  & 
Nash,  for  respondents. 

MOUNT,  J.  AppeUaut  brought  this  action 
In  the  court  helow  to  Qulet  his  title  to  cer- 
tain lots  in  the  city  of  Tacoma.  These  lots 
had  been  pieviously  sold  for  taxes,  and  cer- 
tificates of  sale  issued  to  defendants.  A  de- 
muiTer  to  the  complaint  upon  the  ground  that 
the  Game  did  not  state  facts  sulBcient  to  con- 
stitute a  cause  of  action  was  sustained  by 
the  court  The  plaintiff  stood  upon  the  alle- 
gations of  his  complaint  and  from  an  order 
of  dismissal  this  appeal  is  prosecuted. 

The  complaint  alleges,  In  sut)stance:  (1) 
That  plaintiff  is  the  owner  of  certain  certifi- 
cates of  delinquency  Issued  in  189S  for  taxes 
delinquent  for  the  years  1894  and  1895  on  the 
city  lots  described;  (2)  that  plaintiff  has  paid 
the  taxes  levied  upon  the  said  property  for 
the  ye»T8  1896,  1897,  1898,  1899,  and  1900;  i3) 
that  defendants  are  the  owners  of  certificates 
of  purcba^  issued  on  tax  sales  in  June,  1894, 
for  taxes  due  in  1890,  1891,  and  1892;  (4) 
that  defendants  bare  failed  and  neglected  to 
take  any  steps  prescribed  by  statute  to  procure 
deeds  upon  any  of  the  said  certlflcates  of 
purchase,  or  to  pay  any  taxes  upon  said  prop- 
erty snbsequcnt  to  the  time  the  certificates 
were  issued,  except  that  defendant  Stelnbach 
In  the  year  1890  paid  taxes  on  a  part  of  the 
said  lots  for  the  year  1894.  but  since  said 
time  tbey  have  suffered  taxes  to  become  de- 
linquent and  certificates  of  delinquency  to  be 
Issued  to  plaintiff,  as  set  out  In  paragraph  1; 
(S)  that  the  owners  of  the  land,  being  unable 
to  redeem,  and  In  order  to  avoid  the  foreclo- 
sure of  the  certlflcateB  of  delinquency  held  by 
plaintiff,  deeded  to  plaintiff  all  tbeir  right, 
title,  and  Interest  In  and  to  the  premises; 
that  the  failure  of  defraidants  to  pay  taxes 
Cor  past  years,  or  to  prosecnte  their  liens 
which  once  existed,  constitutes  an  abandon- 
raent  thereof,  and  that  defendants  claim  an 
Interest  In  said  premises  against  plaintiff, 
which  claim  Is  a  doud  npon  plalntlff'B  title; 
(7)  Uiat  plaintiff  la  the  owner  In  fee  and  In 
possession,  and  entilted  to  the  possessifm,  of 
the  premisesL  Prayer  for  the- removal  of  the 
ckmd  and  for  equitable  relief  follows. 

The  defendants  in^  that  before  the  plain- 
tiff can  maintain  this  action  he  most  first  pay 
or  tender  to  defendants  the  amount  of  taxes 
•  paid  by  them.  The  plaintiff  maintains  that 
because  defendants  neglected  to  perfect  their 
title  to  the  property  within  the  time  allowed 
by  law,  the  lien  has  ceased,  and  there  Is  no 
obligation  on  him  to  pay.  Plaintiff  alleges 
In  his  complaint  that  defendants,  after  pur- 
chasing the  lots  In  18l>4,  permitted  taxes  to 
become  delinquent,  and  that  certificates  of  de- 
linquency were  Issued  to  him;  that  In  order 
to  avoid  foroclusure,  the  original  owner  deed- 
M  the  property  to  the  plaintiff.  He  did  not 
foreclose  his  certificates  of  delinquency  fur 


years  anbseqnent  to  the  pnrcbase  by  tbe  de- 
fendants, and  thereby  bar  all  prior  incam- 
brances;  and  he  therefore  can  dalm  no  great- 
er rights  than  the  original  owner,  In  whose 
place  he  now  stands,  with  reference  to  the 
taxes  against  the  propaty.  Whatever  oot- 
standlng  Incumbrances  exist  against  tiie  prop- 
erty In  the  original  owner  exist  also  against 
the  plaintiff. 

Plaintiff  maintains  that,  because  defoutants 
did  not  comply  with  the  laws  of  1883  under 
which  the  certificates  of  Mle  now  held  bf 
defendants  were  issued,  and  obbiln  a  title  to 
the  lands  under  thebr  purchase  within  fonr 
years,  the  lien  was  therein  exttngnlshed. 
The  sections  of  the  law  of  1^8,  amended  In 
1805  (Laws  1895,  p.  524),  are  as  fOUowa: 

"Sec.  130.  At  any  time  after  the  expirattm 
of  three  years  from  tbe  date  of  sale  of  any 
real  estate  for  texea  or  assessments,  penal- 
ties. Interest  and  costs,  If  the  same  shall  not 
have  been  redeemed,  the  county  treasnrer,  on 
request  and  on  the  production  of  the  certifi- 
cate of  pnrcbase,  and  npm  comtfilance  wltt 
the  three  preceding  sections,  shall  execute 
and  ddlver  under  his  hand  and  seal  to  tiie 
purchaser,  his  heirs  or  assl^,  a  deed  of  con- 
veyance for  the  real  estate  described  In  snch 
certlflcate." 

"Sec.  188.  Unless  the  holder  of  the  c^ifi- 
cate  for  real  estote  purchased  at  any  tax  sale 
under  this  act  takea  out  a  deed  as  oititled  by 
law, -and  files  the  same  for  record  wlOiln  one 
year  from  and  after  the  time  he  is  oititled  to 
such  deed,  the  said  certificate  or  deed,  and 
the  sale  on  which  It  Is  based,  shall,  from  and 
after  the  expiration  of  such  one  year,  be  ab> 
solntely  null.  *  •  *"  Laws  1893,  pp.  381, 
383. 

It  Is  alleged  that  defendante  did  not  com- 
ply with  the  provisions  of  the  statnt&  Un- 
der these  sections  of  the  law.  If  defendants 
desired  to  perfect  Qielr  Incipient  title  to  Oie 
lota  so  as  to  cut  off  tbe  rlghte  of  the  owner 
to  redeem  the  property.  It  became  neeeaearj 
for  tiiem  to  procure  and  record  a  deed  with- 
in tbe  time  allowed  therefor.  Not  ha^nc 
done  so,  the  deed,  the  certlflcates  of  sale,  aDd 
the  sale  Itaelf  became  absolntely  nidi,  and  de- 
fendants are  therefore  wltlioat  a  remedy  to 
acquire  the  titie  to  the  property. 

But  it  does  not  follow  that  IWGanae  tbe 
sale  and  all  proceedings  thereimder  became 
null  by  lapse  of  time,  the  lien  also  ceased  to 
exist  for  It  Is  provided  in  sectUm  88  of  tbe 
laws  of  1883  (p.  361):  "The  taxes  aasesMd 
upon  real  prcq^erty  shall  be  a  lien  thereon 
from  and  includh^;  the  first  day  of  April  In 
the  year  In  wliI<A  they  are  levied  until  tbe 
same  are  paid."  When  the  legislature  pro- 
vided that  if  the  purchaser  at  a  dellnqoent 
tax  sale  neglected  to  peitfect  his  tItie  within  o 
certain  time,  the  sale  should  be  null,  It  did 
not  mean  to  say  more.  It  was  held  by  thU 
court  In  City  of  Port  Townsend  v.  Bisenbels, 
08  Pac.  1045,  that  where  municipal  tazn 
are  made  a  lien  until  paid,  the  general  stat- 
ute of  limitations  does  not  run  agalust  the 
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lien.  This  being  trae,  the  Um  for  unpaid 
taxes  assessed  in  1895  and  prior  years  edsts 
In  tavar  of  the  state  imtU  paid.  If  tills  were 
an  action  to  enjoin  the  sale  of  the  land  for 
taxes,  or  to  enjoin  the  collection  of  a  tax,  or 
an  action  at  law  for  the  recovery  of  prop- 
erty  sold  for  taxes,  the  statute,  at  section 
SffTS,  2  Ballinger's  Ann.  Codes  &  St.,  pro- 
vides that  the  person  bringing  the  action  shall 
first  pay  or  t»der  the  amount  of  taxes  Justly 
doe  and  unpaid,  befwe  he  can  maintain  the 
action.  While  this  action  Is  not  one  to  ro* 
cover  tbe  property,  it  is  an  action  to  remove 
a  doiid;  and  It  8e«us,  upon  principle,  that 
as  iaat  a  rule  ^uld  prevail  in  equity  as  pre- 
vails at  law.  There  Is  no  claim  here  that 
the  taxes  assessed  and  paid  by  defendants  in 
1894  and  1895  were  not  Justly  and  equitably 
(^rgeable  upon  the  lands,  nor  la  there  any 
claim  that  the  owner  has  paid  them.  But 
he  now  seeks  in  equity  to  remove  whatever 
dond  or  Uen  there  may  be  upon  his  land, 
■Imply  because  the  time  for  defendants  to 
acquire  tbe  title  thereto  has  gone  by.  It 
seems  that  plaintiff  ought  not  to  be  permitted 
to  maintain  his  action  In  equity  to  remove  an 
existing  Hen  for  taxes  until  be  baa  done  equi- 
ty himself.  •  The  language  of  Justice  Brewer 
In  the  case  of  Parks  v,  Watstm  (U  C.)  20  Fed. 
764,  Is  particularly  applicable  to  the  case  at 
bar.  It  is  there  said:  "This  Is  an  equItaUe 
action,  and  In  It  each  party  must  be  required 
to  do  equity.  The  court  will  Inquire  not  sim- 
ply as  to  the  legal,  but  also  as  to  the  equita- 
bly rights.  Brery  owner  of  property  owes 
tbe  duty  of  contributing  In  taxes  bis  Just  pro< 
portion  of  the  expenses  of  maintaining  tbe 
government.  The  comidalnant  In  this  case 
neglected  that  duty,  and  the  defendants  dis- 
charged it  for  him.  Tbe  state  has  a  Uen  on 
tbe  land  tor  all  taxes  until  th^  are  paid. 
Comp.  St  Neb.  p.  lOOl,  f  138.  When  paid 
by  otbw  than  the  owner  of  the  land,  tbe  state 
must  be  considered  as  transferring  Its  Uea  to 
ancb  party,  and  the  only  way  In  which  equi^ 
should  rcUere  the  owner  fruu  the  burden  of 
such  Uen  is  by  paypient.  It  wlU  not  do  to 
say  that  If,  In  consequence  of  tbe  d^ecta  in 
tbe  proceedliuis,  the  lien  was  In  no  condition 
to  be  enforced  by  tbe  state,  the  purchaser  at 
the  tax  sale  took  nothing,  because  It  is  wltii- 
In  the  undoubted  power  of  tbe  state,  It  tax 
proceedlngB  are  defective,  to  renew  them 
again  and  again,  and  until  tb^  result  In  tbe 
payment  of  the  tax.  If  one,  without  stop- 
pint;  to  question  the  regularity  of  the  pro- 
ceedings, comes  forward  and  pays  the  tax, 
be  ought  to  be  entitled  not  merely  to  the  ben- 
eflt  ot  the  proceedings  then  already  had,  but 
also  to  tbe  full  benefit  of  all  the  state's  rights. 
The  inquiry,  therefore,  is  not  whether  the 
taxes  are  1^1  in  the  sense  that  tbe  proceed- 
ings are  aU  regular  and  correct  and  such  that 
a  full  title  to  tbe  land  could  he  obtained  by 
carrying  them  on  to  completion,  but  whether 
they  are  l^al  in  the  sense  that  they  are  just 
and  equitable  Impositions  vpoa  the  land.  In 
etfaw  words,  was  the  land  subject  to  taxa- 
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tlon?  Was  the  tax  authorized  by  law  and 
imposed  by  the  proper  tribunal?  Were  the 
proceedings  so  far  In  substantial  compliance 
with  the  statute  that  the  court  can  see  that 
equitably  tbe  lot  owner  should  haye  paid  the 
taxes,— that  they  were  simply  his  Just  con- 
tribution to  tbe  support  of  the  government? 
If  so,  before  the  court  will  relieve  him  from 
the  cloud  of  a  tax  deed.  It  should  require  pay- 
ment by  him  of  such  taxes  and  Interest." 
See,  also,  Pacfcwood  v.  Brlggs,  25  Wash. 
65  Pac.  846. 

For  the  reasons  above  glv«i,  we  are  of  tbe 
opinion  that  before  the  plaintiff  can  main- 
tain this  action,  he  must  pay  or  l^der  tbe 
amount  of  the  taxes  paid  by  defendants,  with 
legal  interest  from  tbe .  time  of  payment 
The  Judgment  of  tbe  lower  court  will  there- 
fore be  affirmed. 

REATIS,  C.  X.  and  ANDERS,  HADI^. 
PUU/ERTOX,  and  WHITK,  ooncnr. 

(28  Wash.  1S8> 
STACK  T.  NOLTE  et  al. 
(Suiirenie  Court  of  Washington.    July  19, 
1902.) 

PRAiro-DBED— CANCELLATION— STATBMBNTS 
or  FACT-OPINIONa— BVIDBNOB. 

1.  In  an  action  to  set  aside  a  quitclaim  deed 

as  procured  by  fraud,  it  appeared,  according  to 
plmntifF's  tostimony,  that  an  attorney  resiains 
near  plaintiff's  land  visited  plaintiff,  and  false- 
ly informed  him  that  the  land  had  been  sold 
for  taxes;  and  tbe  attorn^  testified  that  he 
showed  plaintiff  a  sununons  in  proceedings  to 
foreclose  a  delinquency  certificate.  The  attor- 
ney stated  the  land  to  be  worth  much  leas  than 
its  true  value,  aod  offered  to  purchase  for  a 
certain  sum  if  plaintiff  would  act  at-  once. 
Held,  that  the  representatious  as  to  value  were 
not  expressions  of  opinion,  but  statements  of 
fact. 

2.  A  contention  that  the  landowner  was  not 
entitled  to  rescind,  because  of  the  rule  that 
mere  inadequacy  of  price  does  not  establish 
fraud,  was  of  no  avail;  It  helnff  apparent  that 
the  representations  as  to  value  had  been  made 
with  intent  to  secure  the  property. 

3.  The  rule  that  one  cannot  have  relief  from 
fraud,  when  he  had  not  used  means  at  bin 
hands  to  learn  the  trntlu  was  of  no  avaU  to 
defendant:  ulalntiff  having  been  at  a  disad- 
vantage in  the  transaction. 

4.  In  an  action  to  set  aside  a  quitclaim  deed 
as  secured  by  fraud,  on  defendant's  representa- 
tion that  the  land  had  been  sold  for  taxes  un- ' 
der  foreclosure  proceediogs  under  delinquency 
certificate  held  by  him,  the  theory  was  that 
there  had  been  a  conspiracy  to  secure  the  land 
from  the  owner  by  fraud.  Htld  that,  in  sup- 
port of  such  theory,  tefltimony  of  those  who  had 
owned  the  delinquency  certificates  on  the  land, 
as  to  false  representations  made  to  them  by 
plaintiff  on  purchasing  their  certificates,  wu 
admissible. 

Appeal  from  superior  court,  Skagit  county; 
George  A.  Joiner,  Judge. 

Action  by  Charles  J.  Stack  against  G. 
Nolte  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Afflrmcil. 

Kerr  &  McCord,  for  appellants.  Jas.  F. 
McElroy  and  Million  &  Houser,  for  re- 
spondent 


1 3.  Se«  Deeds,  vol.  16,  Ceat  Big.  jj  113.  in. 
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HADLET,  J.  This  action  was  brongbt  b7 
respondent  against  appellanta  to  compel  tho 
surrender  of  a  certain  quitclaim  deed,  and 
for  other  relief  as  hereinafter  Indicated. 
The  complaint  alleges,  substantially,  that  r*.-- 
spondent  was  at  nil  times  mentioued  the 
ownw  of  certain  real  estate  In  Skagit  county, 
Wash.;  that  ou  the  10th  day  of  NoTCUiber, 
ISOD.  there  were  delinquent  and  unpaid 
taxes  owing  upon  said  land  ttx  the  years 
from  1891  to  1S06,  IncluslTe,  in  the  sum  of 
$lti2.2(!;  that  at  the  same  time  thei-e  were 
also  due  upon  the  same  land  taxes  for  tlie 
years  from  1807  to  1899,  InclusiTe,  In  tho 
sum  of  ¥69.37;  that  on  said  date  the  app^- 
lants  Smith  and  McDonald  procured  from 
the  treasurer  of  said  county  a  certificate  of 
ddinquency  upon  said  land  for  the  taxes  dun 
for  the  year  1^  and  prior  years,  and  at  tho 
same  time  they  paid  to  the  treasurer  the 
subsequent  taxes  above  mentioned;  that  on 
the  9tli  day  of  February,  1901.  appellant  G. 
Nolte,  Bt  the  instigation  of  appelant  Eaton, 
commenced  an  action  to  foreclose  said  cer- 
tificate of  delinquency,  and  alleged  In  the 
application  tm  the  judgment  of  foreclosure 
that  on  the  22d  day  of  December,  1900,  said 
Smith  and  McDonald  assigned  to  said  Eaton 
all  their  interest  in  said  certificate,  and  that 
on  tiie  29th  day  of  January,  1901,  said  Eatou 
assigned  and  transferred  the  same  to  said 
O.  Nolte;  that  said  action  is  stlU  pending; 
that  said  Eaton  and  Nolte  did  ou  or  about 
the  22d  day  of  December,  1900,  enter  Into  a 
conspiracy  for  the  purpose  of  defrauding  re- 
spondent out  of  said  land,  and  In  pursuance 
thereof  said  Eaton  approached  said  Smith 
and  McDonald  and  represfflited  that  he  and 
said  Nolte  were  the  agents  of  respondent, 
and  were  desirous.  In  behalf  of  respondent 
of  paying  said  taxes,  and  said  Smith  and  Mc- 
Donald, relying  upon  and  believing  said  rep- 
resentations, accepted  the  money  due  on  said 
certificate  of  delinquency,  and  surrendered  it  - 
to  said  Eaton  and  Nolte,  who  thereupon  pre- 
tended and  claimed  that  It  had  been  as- 
signed to  them,  and  caused  said  action  to 
be  brought  to  foreclose  the  same;  that  in 
pnrsnance  of  said  conspiracy  said  Eaion, 
representing  said  Nolte,  went  to  the  home  of 
respondent,  at  Akron,  in  the  state  of  Ohio, 
and  ttien  and  there,  on  the  4th  day  at  May, 
1801,  well  knowing  that  resptmdent  was  in 
entire  Ignorance  of  any  actltm  having  been 
taken  for  the  purpose  of  acquiring  tax  title 
to  said  property,  did  pretend  and  represent 
to  respondent  that  said  land  had  been  sold 
for  taxes,  and  that  respondent  no  longer  had 
any  valid  or  subsisting  Interest  therein;  that 
said  representations  were  false,  and  were 
well  known  by  said  Eaton  to  be  false  at 
the  time  they  were  made,  and  were  made 
by  blm  for  the  purpose  of  inducing  respond- 
ent to  Convey  said  land  for  a  sum  much  less 
than  its  real  value;  that  respondent,  not  hav- 
ing been  a  resident  of  the  state  of  Washing- 
ton for  several  years,  and  being  ignorant  of 
the  laws  of  said  state  and  the  procedure 


necessary  to  procure  a  tax  tiUe  to  the  proi^ 
erty,  was  led  to  b^eve  said  r^reaentatlonB, 
and  did  believe  and  rely  upon  the  r^resen- 
tations  that  he  had  no  further  subsisting  In- 
terest in  said  land;  that  said  Eaton  repre- 
sented at  the  said  time  that  the  only  purpose 
foi'  which  he  desired  a  conveyance  was  to 
clear  up  the  title,  assuring  respondent  tliat 
he  (resp(aidmt>  had  no  substantial  right 
thereto,  and  offering  to  pay  him  $500  for  a 
quitclaim  to  the  pn^>«ty;  that  respondent, 
in  Ignorance  of  his  true  rights,  and  in  Ig- 
norance of  .the  facts,  and  being  indu^  by 
said  false  statements,  did  execute  and  de- 
]iv&e  to  said  Eaton  a  quitclaim  deed  to  said 
propwty,  conveying  the  aame  to  said  G. 
adte;  that  at  the  time  of  making  sold  rep- 
resentations said  properly  was,  and  It  is  now, 
of  the  value  of  $2,000;  all  of  which  facta 
were  wdl  known  to  said  Baton  and  Nolte, 
but  were  unknown  to  respondent,  and  re- 
qioudent  relied  upon  said  Eaton's  represen- 
tation that  said  property  was  of  no  great» 
value  than  ¥500.  It  is  fnrthor  alleged  that 
said  Nolte  and  Eaton  tlureaten  to  file  said 
deed  with  the  auditor  of  said  Skagit  county, 
thus  placing  the  record  title  ot  the  property 
In  said  Nolt^  and  that,  if  they  be  permitted 
to  do  BO,  a  cloud  will  thereby  be  placed  upon 
respondmt'B  title,  and  he  will  suffer  irrepar- 
able damage  In  consequence  thereof;  that  re> 
spondent  now  tenders  Into  court  the  amount 
of  said  taxes,  together  with  all  interest 
penalties,  and  costs,  and  also  tenders  the 
said  sum  of  $500.  A  restraining  order  Is 
prayed,  prohibiting  appellants  from  taking 
any  further  steps  In  said  foredoanre  ino- 
ceedli^  from  placing  said  deed  of  record. 
or  from  conv^^ng  the  land  to  any  person 
pending  this  action.  It  Is  farther  prayed 
that  npon  the  trial  of  the  cause  upon  its 
merits  the  court  shall  comp^  the  saneaaAer 
at  said  deed  into  court  for  cancellation,  and 
that  the  court  i^ll  adjudge  to  whom  the 
taxes  are  payable^  and  shall  grant  any  otlier 
prop^  relief.  The  answer.  In  the  main,  con- 
sists of  denials  of  the  material  averments  of 
the  complaint  The  cause  was  tried  by  the 
court  without  a  jury.  The  court  found.  In 
substance,  as  follows:  That  resptmdent  ac- 
quired title  to  the  land  from  the  United 
States  about  the  year  1891;  that  apptilaat 
G.  N(dte  is  the  ownae  and  holder  of  tax  cer- 
tificates thereon  for  the  years  1891  to  1898; 
Inclusive,  and  that  there  Is  now  doe  and 
owing  him  thereon,  togethor  with  Interest 
the  sum  of  |S5a.46;  that  on  the  4th  day  of 
May,  1901,  at  Akron,  in  the  state  of  Ohio, 
the  appellante  procured  from  respondent  a 
quitclaim  deed  to  said  pr<^rt7,  which  deed 
Is  now  in  the  possession  of  appellant  Neal, 
as  auditor  of  said  Skagit  county,  and  Is  held 
by  him  by  virtue  of  a  stipulation  between 
the  parties  that  he  shall  retain  it  sat^ect  to 
the  final  determination  of  this  cause;  that 
for  the  purpose  of  procuring  said  deed,  talse 
r^reseatatl(ms  and  statements  were  made 
to  respondent  upon  which  he  relied,  and  waa 
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tiierebj  induced  to  execute  and  deliver  the 
same  In  coiudderatlou  of  tbe  sum  of  $500; 
that  the  property  was  at  tbe  time  of  the  exe- 
cution of  the  deed  of  the  value  of  ¥1,000; 
that  re^ndent  announced  at  the  time  of 
the  trial  that  he  was  ready  and  willing  to 
deposit  with  the  clerk  of  the  court  the  said 
sum  of  $500,  together  with  interest  th»eon 
from  May  4.  1901.  at  the  lawful  rate,  and 
to  likewise  deposit,  for  the  benefit  of  the 
bolder  of  said  c^iiflcate  for  taxes,  the  full 
amount  thereof;  that,  If  said  false  statements 
and  representations  had  not  been  made  to 
respondent,  he  would  not  have  executed  and 
delirwed  aaid  deed.  Upon  the  foregoing 
facts  the  court  concluded,  as  matters  of  law, 
that  respondHit  is  the  absolute  owner  of  the 
land,  and  that  said  deed  Is  void;  that  appel- 
lants are  entitled  to  have  repaid  the  «ald 
sum  of  $500,  with  interest  fnmi  the  date  re- 
spcmdent  received  It,  and  that  they  are  also 
entitled  to  have  paid  tliem  said  sum  of 
$358.40,  taxes,  and  interest  thereon;  that, 
upon  the  payment  of  such  sums  forthwith 
Into  the  registry  of  the  court,  a  decree  be 
entered  Erecting  the  appellant  Neal  to  sur- 
render said  deed  to  respondent;  that  appel- 
lants be  enjoined  from  assoUng  any  right 
OT  dalnr  to  said  land,  or  any  part  thereof. 
Thraeafter  judgment  was  entered  upon  the 
foregoing,  which  recites  that  respondent  has 
deposited  with  the  dork  of  the  court  the 
sum  of  $865,-~the  same  being  the  amount 
directed  to  be  paid  for  the  use  and  benefit 
of  appdlanti;  and  it  is  adjudged  and  de- 
creed that  the  deed  in  the  possession  of  ap- 
pellant Neal  be  surrendered  to  respondent 
fen*  cancellation,  and  that  the  appellants,*  and 
each  of  them,  and  all  persons  claiming 
through  or  under  them,  be  forever  oiji^ed 
from  assorting  any  right  or  title  to  the  land. 
From  said  Judgment  this  appeal  was  taken. 

A  number  of  distinct  errors  are  assigned, 
but  they  are  all  grouped  counsel,  in  ar- 
gument, under  two  general  heads,  as  lead- 
ing propositions  involving  all  questions  raised. 
The  first  of  these  is  that  the  evidence  is 
wholly  insufficient  to  Justify  the  findings  of 
Hie  court  as  to  fraudulent  representations  on. 
the  part  of  appellants.  In  this  c(»inectlon 
the  evidence  shows  that  appellant  Baton  was 
an  attorney  at  law  then  residing  in  Seattle; 
that,  as  the  employed  attorney  and  agent 
of  appellant  B.  L.  Gaudette,  he  traveled  from 
Seattle  to  Akron,  In  the  state  ct  Ohio,  hav- 
ing teamed  tiiat  the  latter  city  was  respond- 
ents place  of  resldettce;  that  he  at  once 
sought  an  intoTiew  with  respondent  tt  his 
place  ot  business,  and,  after  Introducing  him- 
self, inqnirBd  of  respondat  if  he  ever  owned 
some  land  in  Skagit  county,  Wash.  He  ms 
answered  In  the  affirmative.  Eattm  himself 
testified  that  he  then  said  to  respondent  that 
the  land  was  about  to  be  sold  for  taxes,  and 
that  he  handed  him  a  copy  of  the  complaint 
and  summons  In  the  above-mentltmed  foreclo- 
sure proceedings,  which  showed  that  Judg- 
ment would,  fx  at  least  could,  be  taken  with- 


in a  few  days;  that  he  then  offered  rfr> 
spondent  $250  for  a  quitclaim  deed  to  the 
land,  which  was  refused,  and,  after  further 
negotiationg,  respondent  agreed  to  accept 
$500  for  such  deed:  that  such  deed  was 
then  made  out.— the  appellant  O.  N(rfte  being, 
at  the  request  of  Mr.  Eaton,  made  grantee 
therein,— and  the  deed  was  placed  with  a 
bank  in  Akron,  with  instructlmis  to  deliver 
It  to  Elaton  iqion  the  receipt  of  $600  for  re- 
spondent's use,  directions  for  the  payment  of 
which  were  expected  by  telegram  from  a 
bank  in  Whatcom,  Wash.  Two  days  later 
such  instructions  wen  received,  the  money 
was  paid  to  respondent  and  tiie  deed  de- 
livered to  Eaton.  What  the  real  Interest  of 
appellant  G.  Nolte  may  have  beoi,  does  not 
clearly  appear.  Appellant  B.  L.  Gaudette 
seems  to  have  furnished  the  purchase  money, 
and  also  the  expense  money  of  said  Baton, 
bat  the  deed  was  taken  as  afwesald.  Nolte 
■was  at  least  the  apparent  owner  of  the  tax 
certificates,  and  the  foreclosure  proceedings 
were  being  prosecuted  in  bis  name.  Be- 
spondent  teatffied  that  Eaton  told  him  the 
land  had  already  laeen.  sold  for  taxes,  and 
that  he  had  no  real  Interest  left  therein,  but, 
in  ordor  to  clear  up  the  tax  title,  he  would 
pay  him  $250  for  a  qultelalm  deed;  that 
the  land  was  not  worth  to  exceed  $500,  and 
that  respondent  must  "do  business"  with  him 
on  that  da;,  or  he  would  never  realize  one 
cent  ttom  the  land;  that  respondent  had 
left  the  state  of  Washington  In  1891,  and  did 
not  know  the  value  of  the  land  under  condi- 
tions as  they  existed  at  the  time  said  Eaton 
came  to  htm.  It  appears  tiiat  the  land  is 
chiefly  valuable  for  its  timber.  It  was  then 
situate  between  <»ie  and  two  miles  ftom  a 
railroad,  and  anitained  a  quantity  of  valuable 
timber.  Bespondent  further  testified  that  he 
relied  upon  said  Eaton's  statements  that  the 
land  was  not  wcnth  to  exceed  $500,  and  that 
his  interest  had  really  been  devested  tox 
procedm«.  and  that  the  deed  was  d^lred  only 
for  the  purpose  of  clearing  up  what  Is  or- 
dinarily called  a  "tax  titie";  that,  but  for 
such  stotemente  and  representetions,  he 
would  not  have  executed  the  deed.  The  wit- 
nesses varied  In  tiielr  valuation  of  the  land; 
some  placing  it  as  high  as  $2,600,  the  amount 
allied  in  the  complaint.  We  think  the 
court's  finding  of  value  at  $1,600  Is  amply 
supported  by  the  evidence.  Befpmident  in 
some  essential  particulars  Is  ccffroborated  by 
other  witnesses  who  were  {sresent  at  the  time 
Baton  called  upon  him.  The  $600  paid  re- 
spondent, together  with  the  accumulated 
takes,  interest,  and  penalties,  amounted  to  a 
few  d(dlars  more  than  half  the  value  found 
by  the  court.  Appellanto  invoke  the  prin- 
ciple that  mere  expressions  of  opinion  as  to 
value,  even  though  emmeous.  do  not  consti- 
tute such  fraud  as  will  afford  ground  for 
rescission  of  an  executed  contract;  citing 
2  Warv.  Vend.  p.  863.  Befnence  to  the 
above  text  discloses  that  the  author  stetes 
the  rule  as  follows:   "*  •  *  If  It  was  the 
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■expreaslcHi  of  a  matter  of  opInkHi  or  of  fact 
eQUally  <^ii  to  the  Inspection  of  both  par- 
ties,  and  In  regard  to  which  neither  could 
be  presumed  to  trust  the  other,  there  Is  no 
need  for  equity  to  interfere  or  to  grant  relief 
on  the  ground  of  fraud."  It  is  manifest  that 
the  land  in  question  was  not  equally  open  to 
the  inspection  of  both  Baton  and  respondent 
at  the  time  the  alleged  representations  as  to 
value  were  made.  They  were  then  thousands 
of  miles  distant  from  the  land.  Eaton  had 
Just  come  from  the  vicinity  of  Its  location, 
was  familiar  with  its  surroundings,  and 
knew  its  value.  Respondent  had  not  been 
upon  the  laud  or  in  its  vicinity  for  more  than 
10  years.  He  was  wholly  uninformed  as  to 
its  true  market  value,  or  as  to  the  tax  proce- 
dure for  estaUlshlng  tax  titles  in  the  state  of 
Wa8hlngt(HL  To  get  such  information  re- 
quired the  esi>enBe  and  time  for  a  trip  over 
a  long  distance,  or  at  least  the  delay  occa- 
sioned by  correspondence;  and  since  respond- 
ent says  he  was  told  Eabm  that  he  must 
deal  with  him  on  that  day,  or  never  realise 
a  cent  for  the  land,  the  Indncement  to  rely 
i^n  the  statements  and  act  at  once  was 
such  as  ordinary  human  nature  Is  not  apt  to 
mist;  and  such  r^itresentatlons,  made  un- 
der sneh  drcumstancea,  we  think,  become 
questions  of  fac^  and  not  of  opinion,  and,  If 
false,  present  a  case  of  fraud.  "Wherever 
a  party  states  a  matter  which  might  other- 
wise be  only  an  opinion,  and  does  not  state 
It  as  the  mere  expression  of  his  own  opinion, 
,  but  affirms  it  as  an  existing  fact  material 
to  the  transactian,  so  that  tiie  oUier  party 
may  reasonably  treat  It  aa  a  fact,  and  rely 
and  act  upon  It  as  snch,  then  the  statement 
cl^rly  becomes  an  affirmation  of  fact  with- 
in the  meaning  of  the  goieral  rule,  and  may 
be  a  fraudulent  mlsre^iresratatkm.  The  state- 
ments which  most  frequently  come  within 
this  branch  of  the  rule  are  those  concerning 
value.  *  *  *  It  is  an  essratUU  requisite, 
both  In  equity  and  at  law,  that  the  represra- 
tatlon,  whatever  be  its  form,  must  be  made 
for  the  purpose  and  with  the  design  of  pro- 
curing the  other  party  to  act.— of  Inducing 
him  to  enter  into  the  contract  or  engage  In 
the  transaction.  It  ,muBt  therefwe  be,  of 
necessity,  preliminary  to  the  actual  conclusion 
of  the  transactl(ni,  and  In  the  great  majority 
of  iiutances  it  is  made  during  and  forms  a 
part  of  a  ^negotiation  between  the  parties, 
which  terminates  In  the  contract  or  other 
transacUon."  2  Pom.  Bq.  Jnr.  f|  8T8,  879. 
See,  also,  Bamn  v.  Holton  (Oolo.  App.)  86 
Pat  154;  Whitney  v.  Bichards  (Utah)  53 
Pac.  U22:  Griffin  v.  Fairier  (Minn.)  21 'N. 
W.  6S3;  Tyler  v.  Biacfc,  13  How.  280,  14  L. 
Bd.  124;  Haygartb  v.  Wearing,  L.  B.  12  Bq. 
320.  The  eases  of  Tyler  v.  Black  and  Hay- 
garth  T.  Wearing,  sniva,  are  similiu:  to  the 
case  at  bar,  in  that  the  false  r^tresentatlons 
were  made  by  a  vendee  to  a  vendor  in  order 
to  induce  the  vendor  to  convey.  In  each  case 
the  contract  of  sale  was  rescinded  rea- 
-son  of  the  fraudulent  representations  of  the 


vendee.  The  other  cases  ettei  apply  to  the 
general  prlncU>le  that  false  retwesmtattons 
made  by  a  vendw  with  the  Intent  to  Induce 
a  vendee  to  buy,  which  are  rdied  upon  under 
clranmstances  similar  to  tbis  case,  where 
the  property  is  remote  fn»n  tiie  parties  at  the 
time,  become  representatiras  of  fact,  and  not 
of  oplnkn,  and  constitute  actkmable  fisud. 

Appellants  also  Invoke  the  rule  that  mere 
Inadequacy  of  price  Is  not  suffldoit  to  estab- 
lish fraud  or  furnish  ground  for  equitable 
relief.  It  Is  true  that  fact  of  Itself  does  not 
establish  fraud,  but  when  representations  as 
to  value  are  made,  which  fix  It  at  a  manlf  est- 
ty  Inadequate  som,  and  when  they  are  made 
tm  the  purpose  of  Inducing  <»ie  to  part  vritii 
his  proper^  for  such  Inadequate  amount, 
under  circumstauiceB  which  place  him  at  a 
disadvantf^  they  may  become  aetftmable 
fraud.  As  applying  to  the  ^ndple  that  one 
cannot  be  relieved  on  the  ground  of  fraud 
when  he  has  negtected  to  use  the  means  at 
his  command  for  ascertaining  the  truth  before 
acting,  appellanta  dte  a  number  of  dedskma 
of  this  court,  but  In  those  cases  the  means 
for  acquiring  knowledge  concerning  the  sub- 
ject-matter were  dose  at  hand,  and  the 
truth  was  easily  ascertainable.  It  was  held 
that  relief  wlU  not  be  granted  on  the  ground 
of  fraud  When  one  so  grossjy  n^lects  to  use 
the  opportunities  Immediate  at  hand.  The 
alleged  false  representations  In  this  case 
were  not  cmiflned  to  those  concerning  valuer 
but  related,  also,  to  the  condition  of  the  tax 
Hen,  and  the  procedure  to  enforce  the  same. 
Respondent  was  as  ignorant  of  the  facts 
upon  that  subject  as  he  vraa  ot  those  cour 
coming  value.  He  Is  a  tailor  by  occupation, 
and  Mr.  Baton  was  not  only  a  lawyer  from  the 
state  of  Washington,  familiar  with  the  law  re- 
lating to  tax  procedure,  but  having  knowl- 
edge of  the  exact  rituatlon  as  to  these  par- 
ticular taxes.  He  denies  that  he  tM  re- 
spondent that  a  tax  sale  liad  been  made, 
or  that  respondent  had  no  Interest  In  tiie 
prvjpexty.  Thus  there  Is  conflict  In  the-  evi- 
dence. But  even  the  tax  complaint  and  amn- 
mons  handed  respondent  disclosed  that  snch 
a  sale  would  at  least  be  made  In  a  sbcwt 
time.  Being  Ignorant  of  the  real  effect  of  the 
tax  proceedings,  It  seems  reasonably  dear 
from  the  evldoice  that  reqxMident  was  In* 
duced  by  what  was  said  upon  that  snt^Jeet, 
supplemented  by  the  statements  as  to  value, 
to  believe  that  his  only  (qsportunity  to  realise 
anything  from  the  land  was  then  at  band. 
Under  all  these  drenmstanco,  they  cannot 
be  said  to  have  been  dealing  at  anns*  l«Dgtli. 
but  respondent  was  at  a  decided  dtsadvan- 
tagCL  The  evidence  Is  such  that  we  will  not 
dlstnrb  the  findings  of  the  trial  court 

The  next  error  assigned  la  that  the  testi- 
mony of  appdhtnte  Smith  and  McDonald  was 
admitted  as  to  allied  fraudnlent  represente- 
tions  made  by  appellant  Eaton  at  the  time 
of  tbe  usignment  of  the  tax  certlfleatsB. 
The  theory  upon  which  tbe  testimony  was 
admitted  was  that  the  r^resmtatioas  were 
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a  part  of  a  preconcelred  Bcheme  to  frauda- 
lently  procure  a  conveyance  from  respondent; 
that,  while  neither  Eaton  nor  satd  Nolte  in 
any  sense  represented  respondent,  yet,  by 
representing  to  Smith  and  McDonald  that 
they  were  authorized  by  respondent  to  pay 
his  taxes,  they  thus  procured  poasesalon  of 
the  certificates,  wblcta  enabled  them  to  be- 
gin foreclosure  proceedings,  and  afterwards 
to  go  to  respondent  and  r^resent  that  they 
beld  the  tax  title  to  the  land.  Under  this 
theory,  we  think  the  testimony  was  admisal- 
tie.  Upon  tbis  point  appellants  dte  McKay 
T.  Russell,  3  Wash.  St  378,  28  Pac.  808,  28 
Am.  St.  Rep.  44,  but  In  that  case  the  alleged 
representations  sought  to  be  shown  related 
to  another  and  entirely  different  transac- 
tion, and  were  in  no  manner  connected  with 
the  one  under  lUTestlgatlon.  But  the  erl- 
dence  complained  of  hare  was  Introduced  on 
the  tbeory  that  it  was  a  link  in  the  chain 
of  fraudulent  acta  leading  up  to  tbe  final 
consummation  of  the  conspiracy  to  procure 
a  deed  from  respcmdent. 

We  find  no  error,  and  the  Judgment  la  af- 
flrmed. 

BEAYIS,  C.  J.,  and  FULLERTON. 
MOUNT,  ANDERS,  DUNBAB,  and  WHITB, 
JJ.,  concur. 

(29  VfaA.  am) 

OWEN  r.  WASHINGTON  ft  C.  B.  B7.  CO. 

(Supreme  Coort  of  WasfalngtfHi.  July  26, 1902.) 

CARRIERS  OF  PABSBNGBRS— DUTT  TO  LIGHT 
PRBMISES—NEGLIOENCB  OP  AGENT— 
CONTRIBUTORY  NEGLIGENCE. 

1.  Though  a  railroad  company  had  made  dill- 
^Dt  effort  to  have  the  city  fumtsh  a  light  for 
its  premiues  where  pasaeugers  got  oft,  and  the 
city  had  undertaken  to  do  so,  the  company  in 
i^ood  faith  relying  thereon,  if  the  city  was  neg- 
ligent in  this  respect  such  negligence  waa  Im- 
puted to  tbe  company. 

2.  Where  a  paaBenger.  who  knows  where  the 
platform  is,  alights  on  the  opposite  side  for  bis 
own  conrenience.  It  is  for  uie  Jury  whether, 
under  all  the  attending  circumstances,  It  is 
negligence  in  the  particular  case. 

3.  In  an  action '  afrainst  a  railroad  for  per- 
sonal injuries,  plaintiff  testified  that  he  was  91 
years  old;  that,  when  the  train  stopped,  the 
conductor  told  him  he  could  get  off  on  the  oppo- 
site side  without  fear;  that  it  waa  very  dark, 
and  that  after  the  train  pulled  out  he  attempted 
to  find  the  platform;  that  he  crawled  upon 
what  he  supposed  was  the  platform,  and,  in 
walking  along  it,  fell  off  and  was  injured. 
Held,  that  a  nonsuit  was  properly  denied. 

Appeal  from  superior  court.  Walla  Walla 
county;  Tbos.  H.  Brents,  JOdge. 

ActlMi  by  Admiral  N.  Owen  against  the 
Washington  ft  Columbia  Blver  BaUwiv  Gon^ 
pany.  From  a  Judgment  tot  defendant, 
plaintiff  appeals.  Reversed. 

Garrecfat  ft  Dunphy,  for  aj^Uant  B.  S. 
Grosscnp  and  W.  T.  Dorell,  for  reepondent 

HADLEY,  J.  This  suit  was  brought  by 
appellant  against  respondent  to  recover  dam- 
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ages  for  personal  Injuries.  On  tbe  Itb  day 
of  July,  1900,  appellant  purchased  a  ticket 
from  respondent  for  a  round-trip  passage 
over  its  raUroad  from  Walla  Walla  to  Walta- 
burg.  A  political  meeting  was  beld  at -the 
latter  place  in  the  erenlng  of  the  same  day, 
and  appellant,  together  with  a  large  number 
of  other  persons,  took  passage  upon  the  same 
train,  bound  for  Waitabo^,  for  the  purpose 
of  attending  said  meeting.  Tba  train  carry- 
ing these  paasengen  on  the  return  trip  reach- 
ed Walla  Walla  near  midnight  of  the  same 
day,  and  stopped  in  front  of  respondent's 
passenger  depot  In  said  cl^.  It  Is  alleged 
In  tbe  complaint  that  the  night  was  dark, 
and  that  appellant,  not  knowing  upon  which 
side  of  the  train  the  depot  and  platform 
stood,  alighted  from  the  train  on  the  side 
awa7  ftom  the  depot  platffflm,  and  thereaft- 
er the  train  moved  away;  that  tbere  vere  no 
lights  Tibbie  In  or  aboat  tiie  depot  or  the 
platform,  or  tbe  tracks  in  front  tliereof,  and 
no  parson  was  In  attendance  thoreaboot;  that 
appellant  was  unfamiliar  with  the  premises, 
knowing  only  that  there  was  a  platform  be- 
tween the  depot  and  tracks,  and  he  was  una- 
ble, on  account  of  the  eztrrane  darkness,  to 
locate  the  platform  wltb  reference  to  the 
Idace  of  his  exit  from  the  train;  Uiat  by 
reason  of  the  darkness  be  could  not  see  the 
depot  or  platform,  and  supposing  them  to  be 
In  a  certain  direction,  and  knowing  of  no 
other  way.  walked  careful^  and  at  a  slow 
gait  in  tbr  aopposed  direction  of  the  depot 
and  platform,  ontU  he  found  a  platform 
whicb  surrounds  tlie  frelgbt  bouse,  whlcb  1b 
about  30  feet  from  the  paasoiger  platform, 
and  which  appellant  supposed  to  be  said  plat- 
form; that  he  walked  slowly  and  carefully 
thereon  in  what  be  supposed  and  beltered 
to  be  the  directton  of  the  putdic  highway, 
knowing  of  no  other  way,  when,  without  no. 
tice  or  warning,  he  stepped  off  the  platform 
and  fell  to  the  ground,  a  distance  of  f2%  feet, 
thereby  sustalnhig  great  injuries,  to  wl^  tbe 
kqee  cap  of  his  left  leg  was  broken  and  shat- 
tered, and  his  left  shoulder  waa  badly  bruis- 
ed. It  is.  alleged  that  tbe  Injuriea  were  due 
to  the  negligence  of  respondent  In  falling  to 
have  the  depot  and  platform  and  tbe  traces 
In  front  tbereof  lli^ted,  and  also  in  falUng 
to  i»oTide  serrants  to  safely  guide  passengers 
from  the  train  to  the  passenger  platform. 
Tbe  answer  denies  tlie  material  auctions 
of  tbe  complaint  and  alleges  contributory 
negligence.  A  trial  was  bad  before  a  Jury, 
which  resulted  In  a  verdict  in  ftivor  of  re- 
spcmdent; the  defendant  below.  Judgment 
waa  entered  tbat  appellant  shall  take  noth- 
ing by  bia  action,  fnnn  wUcta  be  has  ap- 
pealed. 

The  errors  assigned  are  based  upon  the 
instructions  of  the  court  and  upon  Its  re- 
fusal to  grant  the  motion  for  a  new  trial. 
The  court  properly  instructed  the  Jury  that  it 
Is  the  duly  of  a  railroad  compan'^'  to  provide 
safe  and  convenient  means  of  approach  to 
its  stations  for  all  persons  taking  passage 
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upon  or  departing  from  Its  trains,  and  that 
this  duty  Includes  that  of  propaly  lighting 
Its  depot  platforms  at  night;  that  the  lights 
must  not  only  be  adequate  to  show  the  way 
to  and  from  the  cars  and  station  to  peo- 
ple already  familiar  with  It,  but  such  as 
will  abow  It  plainly  to  any  one  of  ordinary 
eyesight,  though  a  stranger  to  the  surround- 
ing so  tiiat  by  the  eiei-clse  of  his  natural 
faculties  of  vision  he  may  see  It  without  diffi- 
culty. In  addition  to  the  above,  tlie  court 
added:  "But  If  a  light  had  been  provided 
which  was  sufflclait  for  the  purpose  by  the 
city,  which,  without  defoidant's  fault,  sud- 
denly and  unexpectedly  went  out,  and  the 
defendant  was  guilty  of  no  negllgaice  In  that 
regard,  it  would  not  be  held  respsnsl^  there- 
tm."  It  will  be  observed  that  the  latter  por> 
tlon  of  the  quoted  words  suggests  the  condi- 
tion that  there  mast  be  no  negligence  of  re- 
spondent in  regard  to  lights.  In  order  to  avoid 
liability;  but  the  preceding  words  leave  it 
to  be  Inferred,  at  least,  that  If  the  city  had 
provided  a  sufficient  light,  which,  without  re- 
spondent's fault,  suddenly  and  unexpectedly 
went  out,  then  respondent  was  not  negligent 
Again,  in  another  Instruction,  the  court,  after 
obsei'vhig  that  if  appellant,  In  the  exercise 
of  ordinary  care,  received  his  Injuries  on 
account  of  the  darkened  condition  of  the 
premlBes,  concluded  as  follows:  "Unless  a 
light  was  provided  by  the  city,  and  that  the 
same  had  snddnily  and  unexpectedly  gone 
out  then  I  charge  you  that  the  defendant 
would  be  guilty  of  negligence,  and  yoiir  ver- 
dict must  be  for  the  plaintiff.  If,  however, 
you  find  from  the  evidence  that  the  platf4»rm 
was  sufficiently  lighted  to  make  it  safe  for 
the  reception  of  passengers  when  the  train 
arrived,  or  that  the  defendant  exercised  due 
care  and  diligence  to  provide  a  light,  under 
the  circumstances,  you  vrill  find  for  the  de- 
fendant" Thus  it  Is  left  again  to  be  In- 
ferred that,  if  the  city's  light  had  suddenly 
and  unexpectedly  gone  out,  the  respondent 
might  for  that  reason  not  be  negligent  Jt 
Is  also  left  to  be  inferred  tram  the  last 
words  of  the  instruction  that  the  exercise  of 
care  and  diligence  on  respondent's  part  to 
provide  a  light  "under  the  circumstances," 
may  have  been  sufficient  If  It  relied  upon 
the  circumstance  that  the  city  was  In  the 
habit  of  maintaining  a  I^t  there.  Again, 
In  still  another  instruction  the  court  said 
that  if  the  train  stopped  at  a  platform  pn^ 
erly  lighted,  "or  for  the  lighting  of  which 
defendant  had  done  all  It  could,  and  all  that 
a  persw  of  common  prudence  would  have 
done,  under  the  circumstances,"  etc.  It  is 
not  contended  that  respondent  maintained 
any  light  of  its  own  upon  the  premises  w 
in  the  locality,  but  It  appears  that  an  ^ectrlc 
light  company  was  at  the  time  lighting  the 
city,  and  that  the  apparatus  for  on  arc  tight 
was  located  about  lUO  feet  distant  from  the 
center  of  tbe  depot  There  is  conflict  in  the 
evldoice  as  to  whether  the  light  was  burn- 
ing when  the  train  arrived  on  the  night  In 


question.  There  being  no  evidence  that  re- 
Bpond^t  had  any  light  of  Ito  own,  tiie  wcords 
lost  quoted  tram  the  court's  instructions  would 
seem  to  leave  the  Jury  to  find  that  If  the 
respondent  had  made  an  etTwt  to  have  the 
through  its  lighting  agoit  furnish  a 
light  then,  although  there  may  have  been  no 
light  yet  this  was  all  that  common  pn^ence 
required,  and  that  under  such  circumstan- 
ces there  was  no  negligence.  We  are  vnatde 
to  reconcile  the  above  instmetions  upon  any 
oQux  theory  of  the  law  than  that  it  was  fho 
view  of  the  learned  trial  court  that  when 
respondent  had  made  diligent  eftort  to  have 
the  city  furnish  a  light  and  the  city  had 
undertaken  to  do  so,  the  respondott  to  good 
faith  depending  thereon,  no  n^BilKcnce  can  be 
imputed  to  It  if  no  light  was  there  under 
such  circumstances.  This  view  is  In  con- 
flict with  the  holding  ot  this  court  In  Herr- 
man  v.  Hallway  Co.,  68  Pac.  82,  dedded 
stoce  the  trial  of  this  case  below.  It  was 
there  held  that  tiie  duty  devolves  nptm  a 
railroad  company  primarily  to  maintain  safe 
depot  premises  for  the  acotHnmodatlon  of  Ito 
patnms,  and  that  if  It  delegates  that  duty 
to  another,  his  negligence  becomes  the  negli- 
gence of  the  railroad  company.  In  view  of 
the  doctrine  announced  to  that  case,  we  think 
the  foregoing  tostructions  may  have  misled 
the  Jury.  While  the  court  did  not  directly 
state  tbe  law  to  conffict  with  the  above  case, 
yet  the  inference  to  that  eftect  18  so  strong 
it  seems  imposslMe  that  tiie  Jmy  could  hare 
understood  it  otherwise.  We  are  tberefwe 
Impelled  to  hc^d  that  the  giving  of  Bald  to- 
structions constituted  an  eanm. 

It  is  also  assigned  that  the  court  ored  in 
giving  the  following  an  a  portion  of  one  of 
the  InstructlonB:  "A  passaiger  who  knows 
•wb&re  the  ^atform  Is,  and  who  alighto  on 
the  oiqpoBlte  side  witiioot  any  tAbev  reasons 
than  his  own  convenience  or  Inclination,  is 
guilty  of  negligence,  and  cannot  recover  if  he 
is  injured  to  consequence."  This  tnatruction 
seems  dearly  to  stoto  that,  as  a  matter  of 
law,  it  is  negligence  for  a  paBsenger  to  get 
off  a  trato  on  the  side  opposite  the  depot 
platform,  whoi  he  knows  where  the  platform 
is,  and  if  it  is  merely  to  suit  his  convenience. 
Such,  we  think,  is  not  the  rule;  but  It  Is  a 
question  to  Ik  left  to  the  Jury  whether,  un- 
der all  the  attendtog  drcumstonces,  It  is 
negligence  to  the  particular  case.  Tbe  effect 
of  this  Instruction,  unAfx  the  facto  of  tills 
case,  Is  to  practically  determine  the  ques- 
tion of  £ontrtbut(HT  n^l^ence  as  a  matter 
of  law,  and  It  Is  thus  token  from  the  Jury  as 
a  fact  for  their  consideration.  The  evidence 
shows  that  appelant  did  alight  from  the 
trato  on  the  side  <9poslte  the  platform,  and 
In  his  ovm  testimony  he  says  the  passaigov 
"w€xe  scrambltog  out  on  both  sides."  We 
think  it  was  for  the  Jury  to  say  whether  it 
was  negligence  for  him  to  alight  where  he 
did,  and,  farther,  that  they  may  have  been 
misled  by  tbe  instruction  to  the  belief  that 
the  mere  fact  of  his  leaving  the  trato  as  be 
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did,  if  It  was  only  for  his  convenience,  was 
negligence,  In  law,  and  that  nothing  fur- 
ther was  left  for  them  to  consider.  There 
l8  variance  tn  the  decisions  of  the  courts  up- 
on the  point  here  involved.  The  following 
cases  hold  that  It  is  not  negligence  per  se 
for  one  to  get  off  a  train  on  the  side  oppo- 
site the  platform,  but  that  such  fact  Is  a 
question  fcr  the  Jury,  hi  connection  with 
other  physical  conditlong  proven;  McQuilken 
V.  Railroad  Co.,  64  Cal.  403,  2  Pac.  46;  Rail- 
way Co.  V.  Lowell.  151  U.  S.  209,  14  Sup.  Ct. 
281,  38  Ed.  131;  RobosteHI  v.  Railroad 
Co.  (C.  C.)  33  Fed.  796;  Plopper  v.  Rail- 
road Co.,  13  Hun,'  625.  The  doctrine  of  the 
abave  cases  is  in  harmony  with  the  uni- 
form holding  of  this  court  that  contributory 
negligence  is  generally  a  question  for  the 
Jury.  For  these  reasons,  we  believe  the  giv- 
ing of  the  instruction  was  error. 

We  do  not  deem  it  necessary  to  discuss 
other  alleged  errors.  Respondent  contends 
that  this  court  should  not  approach  the  con- 
sideration of  error  upon  the  Instructions,  but 
should  hold  that  the  motion  for  nonsuit 
should  have  been  granted  under  appellant's 
testimony.  The  following  api>ears  In  appel- 
lant's testimony:  "Q.  How  old  are  you?  A. 
I  am  ninety-one.  I  have  been  In  my  ninety- 
second  since  the  first  day  of  July.  •  •  • 
Q.  When  the  train  stopped  at  Walla  Walla, 
state  to  the  court  and  Jury  what  you  did  In 
the  way  of  getting  off?  A.  When  I  got  In 
there,  there  was  s  me  considerable  confusion 
to  get  out  of  the  train.  They  were  scramb- 
ling out  on  both  aides,  so  there  was  no  show 
to  get  out  from  that  side  without  standing 
there.  I  said  I  wanted  to  get  out  because  I 
was  old.  1  wanted  to  go  so  I  could  walk 
quick  with  the  crowd,  for  I  could  not  see  so 
well  as  the  rest.  I  was  old  and  too  crippled 
to  come  behind.  The  conductor—  I  sup- 
pose It  was  the  conductor.  He  said,  TValla 
Walla.'  That  Is  why  I  took  him  to  be  the 
conductor.  He  said:  'There  is  a  place  you 
can  get  out  without  fear.'  I  looked  at  It 
and  went  down.  He  helped  me  down. 
When  I  got  down.  I  said:  'There  Is  no  plat- 
form here.*  'No,'  be  said,  'you  are  on  the  oth- 
er side  of  the  platform.'  'Well,'  said  I,  'I 
want  to  get  on  the  platform.  I  can't  see  the 
ground.  The  ground  looks  dark  to  me.'  It  was 
very  dark.  He  said:  'Yon  will  have  to  go  way 
around  and  cross  there,'  or  wait  until  the  train 
went  off.  He  showed  me  which  way  to  go 
around  the  car.  I  started  down  that  way,  and 
went  down,  as  I  supposed, — down  along,— when 
T  got  down  opposite  that  thing  that  hauls  coal. 
That  was  the  car  that  was  there.  I  could 
not  see  anything.  It  was  very  dark.  I  stood 
there  for  a  minute  or  two.  I  don't  know 
how  long.  The  first  I  knowed,  the  train 
was  gone.  Where  It  had  gone,  I  don't  know. 
I  was  afeard  If  1  took  many  steps  I  would 
be  run  over  by  the  train.  I  stood  for  quite 
a  Kt.  Then  I  stepped  a  few  steps.  How 
many,  I  don't  know.  I  cannot  exactly  tell. 
But  I  gut  down  below  the  platform,  where 


I  supposed  It  was.  Then  I  turned  around  to 
go  back,  and  I  struck  some  kind  of  a  plat- 
form. I  crawled  upon  It.  I  hollered  for 
help  three  times  as  hard  as  I  could  holler. 
I  got  upon  the  platform,  and  I  stepped  around 
carefully,  feeling  with  my  cane,  and  all  at 
once  I  slipped  off,  and  went  onto  my  knee 
and  elbow,  and  then  I  hollered  'Murder!'  as 
hard  as  I  could  holler." 

The  court  properly  denied  a  nonsuit  upon 
the  above  testimony,  but,  for  reasons  above 
given,  the  Judgment  is  reversed  and  the 
cause  remanded,  with  Instructions  to  grant  a 
new  trial. 

REAVIS,  0.  J.,  and  FDLLBRTON, 
MOUNT.  WHITE,  and  ANDERS,  JJ.,  con- 
cur. 


(U  Wub.  92) 
MOBAN  BROS.  CO.  v.  SNOQUALMIB 

FALLS  POWER  CO. 

(Supreme  Court  of  Washington.    July  29, 
1902.) 

SALES  OF  MACHINERY  —  SPECIAL  DESrON  ~ 
CHANGE  OP  DESIGN  BY  PURCHASER— EF- 
FECT—ACTION  FOR  PRICE— MEASURE  OF  RE- 
COVERY —  ADMISSIBILITY  OF  BVIDBNCB  — 
MODEI.S— STATSHENTS  BY  AQBNT— ACCOUNT 
FOR  EXTRA  WORK— INBTROCTIONB. 

1.  Where  a  purchaser  of  machinery  manu- 
factured pursuant  to  specifications  prepared 
by  himself  refused  to  pay  therefor  on  the 
ground  that  It  was  too  weak  for  the  ose  for 
which  it  was  desired,  it  was  competent  for 
the  manufacturer  to  use  a  wooden  model  of 
the  machinery  designed  constructed  pursuant 
to  the  purchaser's  specifications  (the  machinery 
itself  being  too  heavy  to  bring  mto  court)  for 
the  purpose  of  deifionatrating  that  the  weak- 
ness complaioed  of  was  due  to  faults  in  the 
purchaser's  spec i fica tio ns. 

2.  Where  a  manufacturer  and  seller  offered 
to  guaranty  machinery  if  constructed  pursuant 
to  a  certain  design,  but  the  purchaser  ordered 
the  machinery  to  be  made  pursuant  to  a  design 
submitted  by  himself,  wooden  models  of  the 
two  designs  (the  machinery  itself  being  too 
heavy  to  bring  into  court)  were  admissible  to 
show  the  essential  differences  between  the  two 
designs,  and  thus  that  the  guaranty  did  not 
extend  to  machinery  constructed  pursuant  to 
the  purchaser's  design. 

3.  In  a  suit  involving  machinery,  models  may 
be  introduced  in  eriaence  without  notice  to 
the  opposite  party. 

4.  Where  a  pnrchaeer  of  machinery  manu- 
factured pursuant  to  his  own  design  refused  to 
poy  therefor  on  the  ground  that  it  was  too 
weak  for  the  purpose  for  which  it  was  con- 
structed, statements  of  his  agent,  who  had  more 
to  do  with  the  operation  of  the  machinery  than 
any  one  else,  as  to  the  actual  working  of  the 
machinery,  and  tending  to  show  why  it  broke, 
and  which  were  made  to  the  seller  in  connection 
with  an  order  for  new  parts  and  for  a  change 
of  design,  were  admissible  against  the  purchas- 
er as  being  statements  made  by  an  agent  with- 
in the  Bcope  of  his  authority,  though  such  agent 
was  not  the  purchaser's  chief  engmeer. 

5.  Refusal  to  give  instructions  fully  covered 
by  others  is  not  error. 

(i.  Where  one  orders  machinery  to  he  manu- 
factured according,  to  a  certain  design,  and 
thereafter  directs  snch  design  to  be  changed, 
the  mnnnfflcturer  may  go  on  with  the  work, 
without  making  any  objection,  and  the  question 
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as  to  whether  the  orli^nal  contract  price  shall 
control  will  depend  entirely  npon  whether  the 
change  of  design  amounts  to  a  new  undertaking 
or  not. 

7.  Where  a  change  of  design  ordered  by  a 
pnrchaBer  of  machinery  originally  ordered  to  be 
constracted  according  to  a  certain  deeien 
amounts  to  a  different  undertaking  from  tne 
original  one,  the  manufactui%r  may  recover 
the  reaeonable  value  of  bis  product,  regardless 
ot  the  contract  price;  hut.  where  the  change 
does  not  amount  to  a  new  undertaking,  he  can 
recover  only  tbe  contract  price,  so  far  as  such 
price  is  applicable,  together  with  a  quantum 
meruit  for  extra  labor  and  material  neceaai* 
tated  by  the  change. 

8.  Defendant  ordered  from  plaintiff  certain 
regulator  boxes,  designed  to  control  the  Sow 
of  water  to  water  wheels;  such  hoxea  to  be 
constrncted  pnrauant  to  a  design  submitted  by 
defendant.  Thereafter  defendant  ordered  the 
leaves  of  the  boxes  to  be  made  heavier,  the 
suspending  bar  larger  and  stronger,  and  the 
side  and  end  pieces  thicker,  than  in  the  original 
design,  and  a  crosshead  device,  not  called  for 
by  such  original  design,  was  ordered  to  be  at- 
tached to  the  leaves;  but  neither  the  identity, 
general  character,  form,  nor  interior  dimen- 
sions of  the  boxes  was  changed.  Held,  that 
there  was  no  such  departure  from  the  original 
design  as  would  amount  to  a  new  undertaking 
and  justify  the  recovery  of  any  more  than  the 
contract  price,  together  with  the  reasonable 
value  of  the  additional  labor  and  material  ne- 
cessitated by  tbe  change  of  design. 

9.  Where,  in  an  action  for  tbe  price  of  ma- 
chinery ordered  to  be  manufactured  according 
to  a  certain  design,  hot  the  design  of  which 
was  thereafter  changed  by  defendant,  plaintiff 
stipulated  that  his  account  included  "sundry 
items,"  aggregating  a  certain  amount,  "for 
necessary  labor  and  materials  performed  and 
famished  In  making"  the  machmery  in  Ques- 
tion, a  stipulation  by  defendant  that  the  char- 
ges for  labor  and  materials  specified  in  the  ac- 
count were  at  the  then  prevailing  rates  there- 
for was  not  sufficient,  in  the  absence  of  evi- 
dence on  the  point,  to  justify  a  recovery  for 
extra  labor  and  materials  necessitated  by  the 
change  of  design,  and  plaintiff  could  recover 
only  the  original  contract  price. 

Appeal  from  superior  court.  King  oonnty; 
Wm.  Hickman  Moore,  Judge. 

ActloQ  by  the  Moran  Bros.  CompaQy  against 
tbe  .Snoqualinle  Falls  Power  Compauy .  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.  Modified. 

Barke.  Sta^rd  A  McOUttr,  for  appdlant 
Presfton,  Carr  &  Oilman,  tOr  respondent 

ANDERS,  J.  The  respondent  la,  and  dur- 
ing the  year  1890  was,  a  corporation,  and  at 
Bald  time  was  operating  a  foundry  and  ma- 
chine shop  in  the  city  of  Seattle,  and  was 
mannfactarlng  and  sellhig  castinga  ot  iron 
and  otber  metals,  and  dealing  lo  manufactur- 
ers*  supplies  generally.  At  tbe  time  above 
mentioned  tbe  appellant  waB,  and  still  Is,  a 
corporation  having  Its  principal  place  of  busi- 
ness at  Seattle  and  was  then  Installing  and 
equipping  a  power  {dant  at  ftioqmlmie  Falls, 
Wash.,  to  be  operated  by  water  power,  with 
a  view  to  generating  electric  power  for  com- 
mercial pmrpoaes.  In  erecting  its  power  plant 
aa  designed,  it  became  necessary  tor  appel- 
lant to  have  certain  castings  constituting  a 
device  or  "system"  for  regulating  the  flow  of 
wp.ter  to  Its  water  wheels  at  its  power  plant 


These  castings  consisted  of  certain  "regula- 
tors," each  composed  of  a  "regulator  box." 
"two  leaves,"  and  certain  other  appliances  in 
the  InterlOT  thereof,  and  certain  elbows  and 
pipes,  termed  "connecting  pieces"  or  "fllling- 
In  pieces";  one  such  elbow  and  connecting 
piece  accompanying  each  regulator.  The 
leaves  were  to  be  suspended  from  an  iron  bar 
or  rod,  and  were  intended  to  r^hite  tbe 
flow  of  water  through  and  from  the  regulator 
box  by  opening  and  closing  as  required.  Tbe 
elbow  was  designed  to  rest  on  the  top  of  the 
regulator  box.  It  was  rectangular  at  Ite  base, 
and  circular  at  the  top,  where  it  vras  coih 
nected  vrlth  the  filling  (or  receiving)  pipe, 
and  consisted  of  two  pieces.  Appellant  had 
four  separate  water  wheels,  and  contemplated 
putting  In  a  regulator,  elbow,  and  fllling  piece 
for  each  wbeeL  Certain  drawings  m  "sketch* 
es"  for  these  castings  were  submitted  ap* 
pellant  to  the  respondent  and  tbe  conditloDS 
which  they  would  be  required  to  meet  vrtiea 
In  use  were  made  known,  and  tibe  respondent 
was  requested  to  state  a  price  for  manatee- 
turlng  the  same.  The  respondent  tbea  made 
a  proposal,  by  letter,  to  make  one  set  of  cast- 
ings for  a  certain  price  if  only  one  set  ahonld 
be  ordered,  or  for  another  specified  price  in 
case  appellant  should  order  as  many  as  four 
sets.  The  appellant  orally  accepted  tbe 
terms  of  the  proposal,  and,  pnrsnant  to  tbe 
ccBitract  so  made,  at  various  times  wdoed 
sets  of  the  castings  to  be  fmnlshed,— In  an, 
four  In  nnmbo'.  It  Is  In  evidence,  however, 
that  prior  to  thia  proposaJ  and  acceptance  tbe 
respondent  suggested  a  plan  or  design  Ua  tbe 
construction  of  the  regulator  boxes,  and  pnh- 
posed  to  guaranty  them  to  stand  a  working 
Iffessnre  of  12S  pounds  to  tiie  square  inch, 
and  a  cold-water  test  pressure  of  800  pounds 
to  tbe  square  Inch.  If  constructed  In  accord- 
ance  therewith,  but  the  appellant  prefored  to 
have  the  vroik  dtme  according  to  tbe  design 
submitted  by  it  to  rei^ondait  Appdlant 
first  ordered  one  set  (No,  i)  of  the  castings  to 
be  made  by  respondent  When  put  In  place 
and  subjected  to  tho  pressure  of  the  water. 
(Hie  Bide  of  the  regulator  box  broke  In  tbe 
groove  tikoeln  Into  which  the  end  was  fitted 
in  putting  the  parte  of  the  box  t(«eth«r.  A 
new  casting  vras  wtered  to  rei^ace  tbe  bnH 
k«  part  and  at  the  same  time  some  <Aangea 
vrare  made  in  the  hit^or  parts  constitntiDg 
the  device  for  regulating  the  flow  ot  vrator 
through  the  regulator  box.  Sobeequently  reg- 
ulator No,  2  was  ordered  and  furnished  at  the 
contract  price,  with  charges  for  extra  worft 
Further  changes  were  made  by  ai^cUant  to 
■the  Interior  design  of  the  boxes,  and  regnla- 
tOTS  Nos.  2  and  8  were  ordered  to  be  made  to 
accordance  with  the  latest  revised  designs. 
B^uhitor  box  No.  2  also  broke  when  In  place 
and  subjected  to  the  preesnre  of  the  water 
under  working  ccmdltlonB  at  about  the  same 
place  In  the  groove  where  Ko.  1  had  ImriEra. 
Both  regulator  No.  8  and  the  dhow  designed 
for  nae  hi  connection  with  !t  were  br«k«n 
under  water  testa  made  at  appellant'a  works 


Digitized  by  Google 


Wub.) 


MORAN  BROS.  C6.  v.  SNOQUALMI£  PAIXS  FOWBfi  00. 


761 


and  bjr  its  Tvorkmen  before  being  set  In  place 
for  use.  Before  regulator  No.  4  was  com- 
pleted, work  upon  It  was  stopped  by  order  of 
Appellant,  aud  It  appears  tbat  no  part  there- 
of  was  delivered  to  or  received  by  appellant. 
The  appellant  having  declined  to  make  the 
payments  as  demanded  for  these  castings, 
respondent  brought  tblB  action  to  recover  the 
balance  which  it  claimed  to  be  doe  from  ap* 
pellant  on  account  thereof. 

The  complaint,  after  stating  that  the  plain- 
tiff and  the  defendant,  respectively,  were  cor- 
porations, and  specifying  the  business  in 
which  each  was  engaged,  ■  alleged  "Uwit  be- 
tween the  1st  day  of  October,  1899,  and  the 
1st  day  of  February,  1900,  the  said  plaintiff, 
at  the  special  Instance  and  request  of  the 
defendant,  and  upon  its  order,  sold  and  de- 
livered to  said  defendant  goods,  wares,  and 
merchandise  and  manufacturers*  sni^Ueeof  the 
reasonable  valne  of  $12,203.13,  and  for  which 
the  said  defendant  promised  and  agreed  to 
pay  the  plaintiff  the  sum  of  $12,203.13,  and 
also,  Bt  the  special  Instance  and  reqqest  oC 
defendant,  advanced  cash  far  freight  and 
drayage  cbaj^es  on  the  same,  necessary  for 
the  due  delivery  thereof,  in  the  amount  of 
446.05.  making  a  total  of  $12,249.18."  "(4) 
Vlmt  no  part  of  said  sum  has  been  paid,  ex- 
cept the  sum  of  $5,749.10,  and  there  Is  now 
doe  and  owing  from  the  defendant  to  the 
plaintiff  thereon  the  som  ct  $6,600.08,  wltb 
interest  at  the  rate  of  seven  per  cent,  per 
annum  from  the  1st  day  of  February,  1900." 
Judgment  was  demanded  for  said  last-men- 
ttoned  sum.  In  response  to  this  complaint 
the  defmdant  (appel^t  here)  demanded,  hi 
writing,  a  statement  of  the  Items  of  the  al- 
leged account,  and  that  It  be  shown  In  mich 
statement  of  the  itms  of  said  account  which 
of  said  Items  have  been  chained  at  their  rea- 
sonable value,  Irrespective  of  contract  prices, 
and  which  of  them,  If  any,  are  based  upon  a 
contract  or  contracts  between  said  plaintiff 
and  said  defoidant  fixing  the  amomits  to  be 
charged.  In  compliance  with  this  demand 
the  plaintiff  served  a  statement  of  accomit, 
comprising  over  200  separate  Items,  in  which 
it  was  stated:  "To  tOiow  the  charges  which 
were  made  under  a  specific  nmtract,  plaintiff 
has  wTltten  the  word  'contract,'  and  all  Items 
other  than  those  so  designated  were  charged 
by  the  plaintiff  to  the  defendant  for  their  rea- 
aonable  value."  The  mily  items  designated  In 
this  statement  of  the  Items  of  account  as 
charges  at  contract  prices  were  "one  regu- 
lator, No.  2,  as  per  drawings  and  proposal, 
$645,  and  one  4  ft.  filling  piece,  as  agreed, 
and  one  4  ft.  elbow,  in  two  s«:tlons,  $966." 
Nearly  all  the  remaining  Items  of  the  account 
consisted  of  charges  of  the  time  of  laborers 
In  the  various  departments  of  respondent's 
idiops,  at  certain  prices  per  bonr,  and  char- 
ges for  mat«'lal— Urgely  iron— used  in  cast- 
ings, but  some  charges  were  made  for  other  ma- 
terial at  specified  prices.  On  receipt  of  this 
bill  of  particulars,  the  appellant  moved  that 
the  respondent  be  required  to  make  Its  com- 


plaint more  definite  and  certain,  by  pleading 
separately  on  the  contract  items  and  on  the 
other  Items  of  the  accotmt,  but  the  court  de- 
nied the  motion.  The  appellant  then  answer- 
ed, denying  generally  the  allegations  of  the 
complaint  coucemiDg  the  indebtedness  for 
goods,  wares,  and  merchandise  sold,  but  ad- 
mitting that  the  respondent  had  made  and  de- 
livered to  the  appellant  regulator  No.  2  and 
the  accompanying  parts.— the  dibow  and  con- 
necting piece,— and  certain  new  parts  of  reg- 
ulator No.  1  to  replace  broken  and  d^ective 
parts,  and  regulator  No.  3,  imder  an  express 
contract  by  which  the  price  of  each  regulator 
was  fixed  at  $045,  and  the  price  of  each  el- 
bow and  connecting  piece  at  $996,  and  then 
afflnnativdy  pleading  the  contract  and  the 
breach  of  It  by  respondent,  and  that  the  cast- 
ings famished  thereunder  were  defective,  etc. 
The  respondent  replied,  admlttUig  that  a  con- 
tract had  been  made,  fixing  the  prices  ct  the 
castii^  as  stated,  and  averring  that  the 
plaintiff,  "porsnant  to  said  contract  and  co^ 
tain  orders,  made  and  fundShed  to  the  de- 
fendant-three of  said  sets  of  castings,  com- 
plete, of  the  kind,  shapes  and  dimensions  con- 
templated by  said  contract" 

Numerous  witnesses  were  examined,  and 
a  large  amount  of  documentary  evid^ice 
was  introduced  upon  the  trial,  but  the  evi- 
dence was  mainly  directed  to  the  questions 
<1)  whether  the  castings  were  made  abso- 
lutely In  accordance  vrlth  appellanta  own  de- 
sign and  directions,  and  whether  such  design 
was  subject  to  modlflcatkm  by  appelant  as 
to  the  thickness  of  the  walls  of  the  regu- 
lators, and  other  matters  affecting  their 
structure  and  strength;  (2)  whetiier  or  not 
the  respondent  guarantied  that  the  resnlator 
boxes,  and  the  elbows  and  filling  pieces  ac- 
companying the  same,  should  stand  a  cold- 
water  test  of  300  pounds  pressure  to  the 
square  toch,  or  a  pressure  of  126  pounds  to 
the  square  inch  under  working  conditions,  or 
both;  and  (^)  whetha  the  breaking  of  regu- 
lators Noa.  1  and  2  was  due  solely  to  the 
steady  working  pressm-e  that  tfa^  were  ex- 
pected and  nnderstood  to  stand,  or  to  the 
defective  operation  of  the  interior  leaves  of 
the  regulator,  and  whether  the  cold-water 
teste  applied  to  regulator  No.  8  and  to  its 
elbow,  under  which  they  broke,  were  made 
by  proper  methods  and  under  proper  cmdi- 
tions,  or  were  such  as  to  subject  them  to  a 
strain  grmtet  than  300  pounds  to  the  square 
inch.  There  was  also  some  ctnttroversy  over 
the  question  whether  some  of  the  materials 
—such  as  bolte— furnished  by  the  respondent 
were  of  good  quality.  But  upon  all  these 
questions  of  fact  thwe  was  a  direct  conflict 
In  the  testimony,  and  It  is  frankly  admitted 
by  the  leuned  counsel  for  the  appellant  that 
they  are  all  reserved,  so  Ult  as  this  appeal  Is 
concerned,  in  favor  of  the  respondent,  by  the 
verdict  of  tiie  Jury.  It  Is  also  conceded  by 
counsel  that  this  appeal  involves  only  the 
questions  of  law  raised  by  certain  mlhigs  of 
tiie  court  on  the  admlsslcm  of  evidencOf  by 
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certain  exceptions  to  tbe  coarf  a  instructions 
to  the  jury,  and  refusals  to  Instmct  as  re- 
auested,  and  by  the  motion  for  a  new  trial 
on  the  grounds  of  excessive  recovery,  and 
insufflcient  evidence  to  sustain  the  verdict 
as  to  the  value  of  the  labor  and  material 
performed  and  furnished  in  making  regu- 
lator box  No.  3,  and  Its  elbow  and  cunnect- 
Ing  piece. 

After  testimony  had  been  introdntied  at 
the  trial  of  the  cause  as  to  the  origliial  de- 
sign of  the  regulators  by  appellant,  the  de- 
sign suggested  by  the  respondent,  the  break- 
InK  of  the  castings  made  according  to  appel- 
lant's directions,  the  making  of  new  casting 
to  replace  the  broken  ones,  the  changes  in 
the  design  of  the  regulators  by  appellant, 
the  making  of  regulator  No.  3  according  to 
the  new  design,  the  furnishing  of  certain 
"test  plates"  by  tiie  respondent,  and  the 
manner  of  testing  the  same,  and  as  to  some 
other  minor  matters,  the  respective  parties, 
by  their  counsel,  "In  order  to  save  time,  In 
the  formal  proof  ot  the  items  of  the  account 
sued  upon."  stipulated  as  follows:  The  de* 
fendaut  stipulates  and  admits  that  all  tlie 
labor  and  materials  charged  In  the  account 
were  performed  and  furnished  In  the  con- 
struction of  articles  furnished  by  the  plain- 
tiff to  the  defendant,  and  that  the  charges 
for  labor  and  mat^iala  therein  specified 
were  at  tbe  then  prevailing  rate  for  such 
work  and  materials  at  Seattle,  and  that  all 
the  articles  charged  as  having  been  fur- 
nished to  the  defendant  by  the  plaintiff  werp 
so  furnished  and  delivered;  the  defendan. 
reserving  all  questions  as-  to  whether  said 
labor  and  materials  were  p^ormed  and  fur- 
nished and  said  articles  were  furnished  and 
delivered  In  pursuance  of  contract  for  fur- 
nishing of  the  regulators,  elbows,  and  filling 
pieces  mentioned  In  the  i^eadlngs,  but  ad- 
mitting that  all  thereof  were  so  performed, 
furnished,  and  delivered  eithw  In  pursuance 
of  said  contract,  or  In  pursuance  of  request 
or  order  therefor  otherwise  given.  The 
plaintiff  stipulates  and  admits,  in  return, 
that  among  the  items  charged  in  ttie  bill 
there  are  Included  sundry  chargM  aggregat- 
ing the  sum-  of  $530.33  for  four  testing  plates 
which  were  manufactured  for  and  furnished 
to  the  defendant  by  the  plaintiff,  and  that 
said  plates  were  plates  requested  by  and  fur- 
nished to  the  def mdant  for  the  purpose  witli 
reference  to  which  testing  plates  were  men- 
tioned in  the  letter  of  7th  from  the 
plaintiff  to  the  defaidant;  the  plaintiff  .re- 
serving, however,  all  questions  as  to  the 
place  at  which  and  the  persons  by  whom  the 
letter  of  April  7th  contemplated  that  the 
plates  therein  mentioned  should  be  used  in 
testing;  and  the  plaintiff  further  stipulated 
that  there  are  included  In  said  account  sun- 
dry Items,  aggregating  f239^  charged  for  the 
casting  and  machining  of  a  new  side  and 
other  new  work  for  regulator  Mo.  1  furnished 
to  the  defendant  to  take  the  place  of  one 
side  of  said  regulator  No.  1  which  had  brok- 


en; and  the  plaintiff  furthw  stipulated  and 
admits  that  there  are  included  in  said  ac- 
count sundry  items,  aggregating  ^52ti.lH, 
which  are  charged  therein  for  necessary  la- 
bor and  materials  fwrformed  and  f umitdteU 
In  the  making  of  regulator  No.  3,  which  was 
furnished  by  the  plaintiff  to  the  defendant; 
and  the  plaintiff  further  stipulates  and  ad- 
mits that  there  are  included  In  said  account 
■  sundry  items,  aggregating  the  sum  ot 
f 8U6.43,  which  are  charged  thwein  tas^  labor 
and  materials  performed  and  furnished  In 
the  making  of  the  elbow  furnished  to  the 
defendant  to  accompany  regulator  No.  3;  and 
the  plaintiff  further  stipulates  and  admltB 
that  there  are  included  in  said  account  snn- 
di-y  items,  aggregating  the  sum  of  $155.70. 
for  labor  performed  In  the  making  of  a  part 
of  r^ulator  No.  4  which  was  so  paxtiy  made 
In  pursuance  of  the  defendant's  order  of 
October  lltli  to  make  relators  Nos.  3  and 
4^  and  which  was  Intended  to  be  completed 
and  furnished  to  tbe  defendant  In  pursuance 
of  said  order,  but  work  upon  which  was 
stopped  in  January,  1800,  upon  the  order  o: 
the  defendant.  The  def^dant.  In  connec- 
tion with  this  stipulation,  reserves  all  ques- 
tions as  to  whether  or  not,  if  tbe  plaintiff  is 
raiUtled.  under  the  law  and  the  evidence,  to 
make  any  charge  for  said  regulator  No.  3 
and  said  elbow  No.  3,  respectively,  the  plain- 
tlfl  is  entitled  to  charge  toe  the  same,  re- 
spectively, said  items  of  labor  and  materials 
aggregating  the  r^pectlve  sums  last  afore- 
said, Instead  of  the  contract  prices  In  pur- 
suance of  the  plahitifF's  letter  of  April  7 
[1890].  The  plaintiff  admits,  for  the  par- 
IH»es  of  the  defendant's  case,  that  regulator 
No.  1  was  furnished  by  tho  plaintiff  to  ti» 
defendant  early  in  June,  1889,  and  was 
charged  to  the  defendant  at  the  contraci 
price  0 '  $645  on  June  2,  1880,  and  that  tbe 
amonm  of  said  charge  was  paid  by  tbe  de- 
fendant to  the  plaintiff  on  July  30,  1889; 
and,  further,  that  the  ellww  and  filling  piece 
to  accompany  regulator  No.  1,  rtferred  to  In 
the  evidence  as  elbow  Na  1,  were  furnished 
and  delivered  by  the  plaintiff  to  the  defend- 
ant on  July  10,  1889,  at  tbe  contract  price  of 
$960,  and  that  the  amount  of  said  charge 
-was  paid  by  the  defendant  to  the  plaintiff 
on  August  25,  1889;  and,  further,  that  said 
paymoits  at»ove  mentioned  are  not  included 
In  payments  above  admitted  by  the  i^mtiff 
in  its  complaint  to  have  been  made  by  tde 
defendant;  and  the  defendant  admits  that 
the  said  sums  chai^^ed  therefor,  to  wit,  for 
said  OTigtnal  regulator  No.  1  and  elbow  No. 
1  and  filling  piece,  are  not  Intduded  In  tbe 
items  charged  in  the  plaintifTs  complaint." 

A  verdict  was  returned  In  favor  of  the 
plaintiff  for  the  fnU  amount  demanded  In 
tilie  complaint,  Includli^  Interest  thereon  up 
to  the  date  of  the  trlaL  The '  defendant 
moved  for  n  new  trial  upon  sevmil  grotmds. 
among  whk-h  were  (1)  error  in  ttie  assess- 
ment of  the  amount  of  recovery,  in  that  it 
is  too  lai^;      insufficiency  of  the  evidence 


Digitized  by  Google 


Wasb.)        MOBAN  BUOS  CO.  f.  SNOQUALMIE  FALLS  FOWS  B  Ca 


768 


to  justify  tlte  verdict,  and  tbat  It  Is  against 
law;  and  &)  errors  In  law  occarring  at  tlM 
trial,  and  excepted  to  at  the  time  by  de- 
fendant. Tbls  motion  was  denied,  and 
Judgment  was  thereupon  entered  on  the  ver- 
dict, and  the  defendant  In  due  time  appealed 
therefrom  to  this  court. 

During  the  trial  In  the  court  b^ow  there 
was,  as  already  Intimated,  a  controversy  as 
to  whether  the  design  of  the  regulator  box 
submitted  by  the  defendant  to  the  i^aintUt 
was  adequate  to  secure  the  required  resist- 
ance to  tntemal  pressure;  whether  the  plain- 
tiff was  required  to  'construct  such  box  ab- 
solutely in  accordance  with  that  design,  or 
whether  the  ai^ellant  was  at  lib^ty,  under 
the  agreement,  If  it  so  desired,  to  modify 
said  design  as  it  might  deem  necessary  to 
secure  greater  strength,  but  without  aCTect- 
Ing  the  mechanical  working  of  tbe  structure; 
and  as  to  whether  the  regulator  box,  as  de- 
signed by  appellant  and  manufactured  by 
respondent  was  guarantied  by  the  latter  to 
stand  the  required  degree  of  reeiatance  to 
internal  water  pressure  under  ordinary  work- 
ing condltionB.  And  the  respondent  was 
permitted,  over  the  objection  of  the  appel- 
lant, to  Introduce  hi  evidence  before  the  jury 
two  wooden  models,  one  of  which,  according 
to  the  evidence,  exactly  represented  the  regu- 
lator box,  on  a  rednced  scale,  actually  made 
by  respondent,  as  designed  by  the  appellant's 
engineer,  and  the  other  of  which  represented, 
on  a  like  scale,  the  box  as  It  would  have 
been  it  made  according  to  the  plan  sug- 
gested by  tbe  respondent  Tbe  object  and 
purpose  of  introducing  the  first  above-men- 
tioned model  in  evidence  was  to  show  to  the 
Jury  the  plan  and  character  of  the  structurQ 
which  Mr.  Moran,  a  witness  and  the  presi- 
dent of  the  respondent  corporation,  testified, 
in  effect  had  failed  to  fulfill  the  require- 
ments as  to  strength  because  of  Its  faulty  de- 
sign. The  second  model  was  used  to  lUus- 
toatc  the  construction  of  the  regulator  box 
as  recommended  by  the  respondeut  and 
which  It  claims  it  proposed  to  guaranty  to 
withstand  the  Internal  pressure  required  un- 
der working  conditions.  This  latter  model 
differed  from  the  first  only  In  the  size  and 
shape  of  tbe  strengthening  ribs,  and  the 
manner  of  connecting  the  end  and  side 
pieces  of  the  box.  In  every  other  respect 
tbey  were  exactly  alike.  It  is  claimed  by 
appellant  that  tbe  trial  court  erred  In  ad- 
mitting these  models  In  evidence.  Counsel 
for  tlie  appellant  admit,  however,  that  it 
would  have  been  competent  for  the  respond- 
ent to  bring  Into  court  and  exhibit  before 
the  Jury  as  evidence  in  Its  t>ebalf,  one  of 
tbe  regulator  boxes  In  question;  but  they  as- 
sert that  it  was  irregular  and  Improper  to 
allow  the  respondent  to  produce  in  court  a 
representation  of  that  article  of  a  different 
size  and  material,  and  made  for  tbe  sole 
purpose  of  the  suit  and  then  by  its  aid  to 
"exploit"  before  the  Jury  the  theories  of  the 
resiraudenl  or  its  englueer  as  to  faults  in  the 


design.  But  we  are  nnable  to  agree  with 
counsel  in  this  criticism  of  the  court's  ac 
tlon.  If  it  would  have  been  competent  to  In- 
troduce the  regulatcff  box  Itself  in  evidence, 
as  stated,— and  that  proposition  is  not  dis- 
puted,—it  is  difilcult  to  understand  how  a 
mimetic  represoitatlon  of  it  could  have  pre* 
Judlced  the  appellant.  The  jury  could  not 
have  obtained  a  clearer  knowledge  of  tbe 
construction  of  the  box  by  an  examination 
of  it  than  they  did  by  an  examination  of  the 
model.  And  besides,  it  is  in  evidence  that 
the  regulator  box  weighed  several  thousand 
pounds.  It  would  therefore  have  been  ex- 
tr^ely  Inconvenient,  If  not  Inqiractlcable, 
to  produce  it  in  court  One  of  the  questions 
at  issue  before  the  court  and  jury,  it  will  be 
remembered,  was  whether  or  not  tbe  re- 
spondent bad  guarantied  the  adequacy  in 
point  of  strength  of  the  box  as  designed  by 
appellant,  and  so  made  by  respondent;  the 
respondent  claiming  that  the  joints  uniting 
the  ends  and  sides  In  appellant's  design  were 
too  weak  to  bear  the  required  pressure,  and 
that  its  proposed  warranty  went  only  to  a 
type  of  joint  recommended  by  It  and  illus- 
trated by  a  model  produced  tn  court  It  was 
said  by  the  supreme  court  of  Georgia  in  Rail- 
road Co.  V.  Dorsey,  68  Ga.  228.  that  "a 
model  may  be  taken  by  a  party  to  a  suit  to 
illustrate  any  article  of  machinery  Involved 
In  the  Issue  on  trial,  without  notice  to  tbe 
opposite  party."  There  the  admission  ot  the 
model  was  objected  to  on  the  ground  that  it 
was  ex  parte,  and  that  there  was  no  notice 
of  the  Intention  to  take  it;  and  that  is  one 
of  the  objections  urged  here  to  the  admis- 
sibility ot  the  models  in  question.  Tbe  ten- 
dency of  the  courts  is  to  encourage  the  use 
of  models  to  Illustrate  mechanical  devices, 
as  by  that  means  the  Jury  are  often  enabled 
to  acquire  a  better  understanding  of  tbe  par- 
ticular machine  or  article  of  machinery  in- 
volved in  the  controversy  before  them  than 
could  possibly  be  obtained  by  the  unaided 
testimony  of  witnesses.  McMahon  t.  City 
of  Dubuque,  107  Iowa,  62,  77  N.  W.  B17,  70 
Am.  St  Rep.  143.  See,  also,  Coal  Co.  v. 
Kelly,  156  111.  9,  40  N.  E.  938;  £lxpress  Co. 
V.  Spellman,  00  111.  455;  Railroad  Go.  v.  Dar- 
sey,  supra.  We  are  ot  tbe  opinion  that  the 
court  did  not  err  in  admitting  tbe  models 
In  evidence. 

It  is  also  insisted  that  the  trial  court  erred 
in  admitting  evidence  of  statements  made 
by  one  Tlngley,  one  <tf  the  engineers  of  the 
appellant  to  tiie  respondent's  draftsman,  as 
to  the  actual  working  of  the  regulator  box 
as  first  constructed,  and  the  shocks  to  which 
It  was  subjected  In  Its  operation.  It  appears 
from  the  evidence  that,  after  regulator  box 
No.  1  broke,  It  was  sent  back  to  respondent's 
shops,  and  a  new  one  ordered,  to  replace  it 
This  order  was  given  by  Mr.  Tlngley,  to- 
gether with  an  order  to  change  the  type  of 
leaves  in  the  regulator  box.  and  the  ribs  de- 
signed to  stiffen  or  brace  the  outside  of  the 
box.  The   respondent   was   pnmitted  to 
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proTflg  over  the  ol^ectlon  of  the  appellant. 
tUe  Btatements  of  Mr.  Tingley  to  the  effect 
that  ttie  leevea  of  regulator  No.  1  stock  <m 
their  seats,  and,  when  it  was  attempted  to 
operate  tiiem,  they  would  not  more  until 
the  accumulatecl  pressure  had  forced  them 
out  against  the  sides  of  the  box,  thus  caus- 
ing a  sudden  Increase  of  pressure  or  shock 
on  the  box.  This  testimony  was  objected  to 
on  the  alleged  ground  that  it  was  not  shown 
that  Mr.  Tingley  stood  In  such  a  relation  to 
the  appellant  as  to  entitle  his  statements  to 
be  .received  In  erldenee  against  It  It  may 
be  tme,  as  counsel  tm  appellant  state,  that 
Tinf^ey  was*  not  one  of  appellant^s  chief  offi- 
cers; but  the  evidence  shows  beyond  con- 
troversy, we  think,  that  he  was  not  only  an 
active  agent  of  appellant,  but  that  he  had 
more  to  do  with  the  work  done  by  the  re- 
spondent than  any  other  person  in  the  em- 
ploy of  the  appellant  company.  The  state- 
ments objected  to  were  made  by  Tingley 
while  In  the  discharge  of  his  duties  as  agent, 
and  were  therefore  admissible  against  his 
principal,  namely,  the  appellant  "The  ad- 
missions and  representations  made  by  an 
agent  of  a  corporation,  acting  within  the 
scope  of  his  authority,  and  concerning  mat- 
ters intrusted  to  bim,  are  binding  upon  the 
corporation."  2  Cook,  Corp.  (4th  Ed.)  <  728. 
It  follows  from  what  we  have  said  that  the 
declarations  in  question  were  properly  ad- 
mitted In  evidence. 

it  Is  further  contended  that  the  court  erred 
In  refusing  to  give  to  the  Jury  Instructions 
Koe.  2,  S,  4,  and  6  requested  by  appellant 
These  Instructions  are  as  follows:  "(2)  One 
who  agrees  to  furnish  a  mannfactured  article 
tat  a  special  purpose,  and  who  fumlBhes  it 
In  pursuance  of  such  agreement  Is.  In  law. 
In  the  absence  of  a  special  agreement  to  the 
contrary,  bound  by  an  implied  warranty  that 
the  article  shall  be  St  for  the  purpose  to 
which  It  Is  Intended  by  the  purchase  to  be 
put  and  adequate  to  the  necessary  conditions 
unda  which  It  Is  to  fulfill  the  purpose,  if 
snch  purpose  and  such  conditions  were  made 
known  by  the  purchaser  at  the  time  of  the 
agreement  to  furnish  the  article  to  him.  (3) 
When  a  manufacturer  agrees  to  make  for  and 
sell  to  a  purchaser  an  article  which  is  intend- 
ed by  the  purchaser  to  be  used,  and  which 
the  manufacturer,  when  the  order  Is  given, 
knows  is  to  be  used,  for  a  specific  purpose, 
and  under  specific  conditions  of  use,  the  law 
Implies  a  warranty  on  the  part  of  the  man- 
ufacturer. In  the  absence  of  a  special  agree- 
ment or  understanding  between  the  parties  to 
the  contrary,  that  the  article  so  made  and  fur- 
nished shall  be  reasonably  fit  for  and  ade- 
quate to  the  service  for  which  It  Is  Intended, 
and  la  which  the  manufacturer  knew, 'when 
undertaking  to  make  and  sell  it,  it  was  intend- 
ed to  be  used.  (4)  Wheu  one  submits  to  a 
manufacturer  a  design  for  a^  machine  or  ap- 
pliance which  he  desires  the 'manufacturer  to 
make  for  and  furnish  to  him.  and  the  maa- 
nUctntec  Is  Informed  <tf  the  uss  to  which  It 


la  Intended  to  be  put  and  Qie  omdltlons- 
which  It  must  meet  In  order  to  p^oaa  the 
Intended  ssrvlc^  the  mannfactorer,  la  under- 
taking to  make  and  sdl  soch  machine  or 
pUance  In  accordance  with  snch  deitfgn.  Im- 
pliedly warrants  Its  sufficiency  tm  and  ade- 
quacy to  the  service  to  which  it  Is  Intended 
to  be- put  under  the  necessary  condltlonB  of 
that  service,  unless  he  Directs  to  soch  dedgn- 
as  Inadequate^  at  protests  against  It  or  other^ 
wise  expressly  relieves  himself  from  respon- 
sibility. <6)  When  a  manufactnrar  has  raad» 
a  contract  with  a  customer,  agreeing  to  for* 
nlsh  a  nomber  of  duplicate  articles  of  a  spec- 
ified design  at  Character  at  a  spedfled  price 
for  cash,  and  the  customer,  after  one  w  man 
of  such  articles  have  been  furnished  In  pnr^ 
suance  of  the  contract  directs  dianges  to  be- 
made  tai  the  design  or  details  of  the  arthd^— 
its  Identic  and  general  character  remaining 
unchanged,— the  contract  remains  binding  np< 
on  the  manufacturer  as  to  the  price  of  tb» 
article,  excepting  that  the  maaufactm-er  la 
entitled  to  make  such  additional  charge  there- 
for as  will  reasonably  compensate  him  for  the- 
addltlonal  labor  and  materials  necessitated  by 
the  changes  ordered,  and  afford  him  a  rea- 
aonable  profit  thereon.  He  Is  not  entitled  to- 
disregard  the  contract,  and  to  charge  what* 
ever  he  considers  the  reasonable  valne  for 
fomlshlDg  one  of  the  articles  under  the  al- 
tered design  or  details,  unless  he  has  refused 
to  go  on  with  the  manufacture  thereof  after 
the  changes  are  ordered,  on  the  basis  of  tha 
contract  and  has  so  notified  the  customer.* 
It  will  be  observed  that  InstructiiMis  numtMfw 
ed.  respectively,  2,  8,  and  4,  requested  by  ap- 
pellant all  relate  to  the  subject  of  implied 
warranty.  And  it  is  stated  In  appellanra 
brief  that  they  all  amount  to  about  the  same- 
thing  <whlch  Is  tme),  with  mere  variations  of 
phraseology,  so  that  the  court  might  make  Its- 
choice  between  the  different  fwms.  The 
court  below  Instructed  the  Jury  ttiat  tbers- 
was  an  express  warranty  on  the  part  of  the 
respondent  that  the  elbows  and  fllling-l» 
pieces  would  stand  a  working  pressure  of 
It^  pounds  to  the  square  inch  when  put  to 
the  use  Intotded  by  appellant  Goocetnlitc 
the  regulator  boxes,  the  court  adopted  the 
theory  of  the  appellant  and  Instructed  the 
Jury  as  follows:  "As  to  the  regulator  boxes, 
you  are  Instructed  that  If  you  believe  from 
the  evidence  that  the  defendant  submitted  to 
the  plaintiff  a  design  for  said  boxes,  and  In- 
formed the  plahiUff  of  the  use  to  which  they 
were  Intended  to  be  put  and  the  conditicms 
which  they  must  meet  in  order  to  perform 
the  Intended  service,  then  the  plaintiff.  In  un- 
dertaking to  make  and  sell  such  boxes  to  ac- 
cordance with  such  design,  Impliedly  war- 
ranted their  sufficiency  for  and  adequacy  to 
the  service  for  which  It  was  Intoided  they 
should  be  put  under  the  necessary  conditions 
of  that  service,  unless  you  And  from  the  evi- 
dence that  the  plaintiff  objected  to  such  de- 
sign as  Inadequate,  or  protested  against  It 
or  otherwise  relieved  Itself  from  rnrfttwIMH- 
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tberefor,"  etc.  It  will  be  noticed  that  this 
instruction,  as  given  by  the  court,  not  only 
embodies  the  sabstance  of  each  of  the  three 
which  were  requested  by  the  appellant,  liut  Is 
couched  In  terms  almost  Identical  with  the 
language  of  Instruction  Xo.  4  requested  by 
appellant.  And  that  being  true,  the  app^ 
lant  tias  no  just  ground  of  complaint,  so  far 
as  the  Instructions  in  question  are  concerned. 
Nor  did  the  court  err  in  refusing  to  give  to 
the  Jury  the  fifth  instruction  requested  by  the 
appellant.  Although  this  request  1b,  In  the 
main,  correct  and  unobjectionable,  It  is  not 
wholly  so,  and  for  that  reason  was  properly 
refused.  It  is  faulty  in  that  it  states,  in  the 
closing  part  thereof,  that  a  manufacturer  "is 
not  entitled  to  disregard  the  contract,  and  to 
charge  whatever  he  considers  the  reascmable 
value  for  furnishing  one  of  the  articles  un- 
der the  altered  design  or  details,  unless  he 
has  refused  to  go  on  with  the  manufacture 
tbereof  after  the  changes  are  ordered  on  the 
basis  of  the  contract,  and  has  bo  notlded  the 
customer."  None  of  the  authorities  cited  by 
appellant  support  this  proposition,  and  we 
have  discovered  none  that  does.  We  think 
the  doctrine  fairly  dedudble  from  the  author- 
ities, In  cases  of  this  or  like  character,  is 
that  the  manufacturer  or  builder,  as  the  case 
may  be,  may  go  on  with  the  work,  and  make 
anch  changes  as  may  be  required  by  the  cus- 
tomer or  owner,  without  objection,  and.  If 
the  departures  from  the  original  plans  are 
snch  as  to  result  In  a  new  and  substantially 
different  undertaking,  be  may.  In  the  absence 
of  any  agreement  as  to  compensation  for  such 
changes,  recover  the  reasonable  value  of  the 
labor  and  material  so  (uroisbed,  and  will  not 
be  limited  to  the  price  agreed  upon  In  the 
original  contract  Rhodes  v.  dute,  17  Utali, 
137,  63  Pac.  WO,  and  cases  cited  therein; 
Cook  Co.  V.  HarmB.  108  ID.  151.  But  where 
work  is  done  under  a  special  contract  and 
there  Is  a  deviation  from  the  original  plan, 
not  amounting  to  a  new  tmdertaklag,  the  con- 
tract price  Is  the  measure  of  payment  far 
as  the  contract  can  be  traced  and  applied,  but 
no  further,  "and  for  his  extra  labor  the  party 
Is  entitled  to  his  quantum  meruit"  Dubois 
V.  Canal  Co.,  4  Wend.  286.  See.  also,  McKln- 
ney  v.  Springer,  3  Ind.  69,  54  Am.  Dec.  470; 
Korton  V.  Browne.  89  Ind.  833. 

We  are  not  convinced  by  the  evidence  In 
this  case  that  relator  box  No.  8,  as  m^de 
by  the  respondent,  was  so  variant  from  the 
original  design  tliat  the  respondent  was  enti- 
tled to  treat  the  contract  as  abandoned,  and 
to  recover  the  value  of  all  the  labor  perform- 
ed and  material  used  In  Its  construction,  with- 
out reference  to  the  contract  price.   The  ii>- 
tertor  leaves  were  heavier,  the  suspending 
bar  larger  and  stronger,  and  tbe  side  and  end 
pieces  perhaps  thicker,  than  the  original  de- 
sign and  contract  called  for,  and  a  "cross- 
head"  device  was  attached  to  the  leaves,  but 
the  Identity  and  general  character  of  the  box 
wfls  not  changed.   Neither  its  form  nor  In- 
terior dlmenslona  were  varied;  and  all  the 


respondent  had  the  right  to  recover  as  com- 
pensation tor  Its  construction,  as  the  learned 
trial  court  In  its  charge  intimated  to  the  Jury, 
was  the  contract  price  ($045),  together  with 
the  reasonable  value  of  the  labor  and  ma- 
terial necessitated  by  the  change  of  the  orig- 
inal design.  But  we  iind  no  proof  whatever 
In  the  record  of  the  value  of  the  extra  work 
performed  and  the  extra  material  furnished 
by  the  respondent  in  the  making  of  this  reg- 
ulator box.  It  was  admitted  and  stipulated, 
as. will  be  noticed,  by  the  respondait  "that 
there  are  Included  in  said  account  sundry 
Items,  aggregating  ?1,526.W,  which  are  char- 
ged thei-eln  for  necessary  lalwr  and  materials 
performed  and  furnished  In  the  making  of 
regulator  No.  8,  which  was  famished  by  the 
plaintiff  to  the  defendant;  *  •  •  the  de- 
fendant, in  connection  with  this  stipulation, 
reserving  all  questions  as  to  whether  or  not 
If  the  plaintiff  Is  entitled,  undar  the  law  and 
tbe  evidence,  to  make  any  charge  for  said  reg- 
ulator No.  3,  •  *  •  the  plaintiff  is  enti- 
tled to  charge  for  said  Items  of  labor  and  ma- 
terials aggregating  the  •  •  •  gum  last 
aforesaid,  instead  of  the  contract  price,"  etc. 
It  was  also  stipulated  that  the  charges  for 
labor  and  materials  specified  In  the  account 
were  at  the  then  prevailing  rate  for  such 
work  and  materials  at  Seattle.  The  respond- 
ent relied  upon  the  stipulation  alone  as  proof 
of  Its  claim  for  the  whole  $1,526.94  charged 
fin-  regulator  No.  3,  but  that  did  not  evidence 
dther  the  amount  or  value  of  the  extra  work 
and  material  rendered  necessary  by  the 
change  of  design  made  by  the  appellant 
And  It  therefore  follows  that  the  point  made 
by  the  appelant  that  tbe  evidence  Is  insuffi- 
cient to  Justify  the  recovery  of  a  greater  sum 
than  $GA5  for  regulator  No.  3,  and  that  the 
lower  court  erred  In  refusing  to  set  aside  or 
reduce  the  verdict  on  that  ground,  Is  wdl 
taken. 

The  Judgment  being  clearly  too  large  by 
the  sum  of  $881,M,  and  the  interest  on  that 
sum  found  due  by  tbe  jury,  must  be  modified 
and  reduced  to  that  extent;  and  the  canae  ts 
therefore  remanded  to  tbe  sapoior  court 
with  instructions  to  modify  the  Judgmeat  to 
acciffdauce  with  this  opinion.  The  BppdliMT 
will  recover  Its  costs. 

KBAVIS,  G.  J.,  and  IXLLESTQiSC  «■! 

MOUNT,  JJ..  concur. 


BBIGGS  et  aL  T.  VTTaUkT. 
(Supreme  Gonrt  of  WssUiipiK    3ta^^  SK- 

BJECTMENT— DEFETWrS-^PTT-Tr.*^  1 — T 
CUTION    SALE  —  TKSCaV-  ~'V>«Sj!s;»  *  - 

DEED— ESTOPPKL— A™ini-*i>--.. 
1.  In  an  action  to  ?«fTPr'  -r*-:*      .       *.  -.r  " 

nt  execution  sale,  hk   •  .r  i 

one  defendant  cIubn  »-**»-.^ 

of  bis  codefeodm  my*,  tit'        ,  ■ 

had  no  intem?  it  nr  ttt*-  t   - 1   -  ■• 

ever.     Hti4.  xfaic  unat-  -vr.--.  , 

tenant  was  iHRSBTrrt^  x   zm  : 
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Tisions  of  Sess.  Lavs  1898.  pp.  93,  94.  c.  53.  $ 
in,  Bwai-din^  posseaaion  to  a  tcoant  in  pOBses- 
nion  hoMiiig  under  an  unespired  lease  during 
the  |«>ritKl  of  redemiition  from  an  execution 
sale;  the  tenancy  intended  by  the  statute  be- 
ing a  legal  and  vaUd  one. 

a.  Where  a  complaint  in  ejectment  alleges 
that  all  the  defendants  are  fn  possession,  and 
that  one  of  them  claims  his  right  to  possession 
by  virtue  of  a  tenancy  from  the  others,  it  auffi- 
I'iently  states  a  cause  of  action  against  all  the 
defcndflnt>;. 

3.  In  ejectment,  where  one  defendant  claim- 
ed as  tenant  of  the  other  defendants,  and  the 
complaint  alleges  joint  possession  of  all  the  de- 
fendants, and  the  tenant  pleads  no  other  source 
of  title  than  the  lease  from  his  codefendanta, 
under  the  issues  the  tenant  could  claim  no 
greater  right  than  his  alleged  landlords,  and  if 
their  estatd  fails  his  estate  must  fail,  without 
regard  to  what  may  haTe  been  the  terras  of  the 
tenancy  between  t&em. 

4.  Where  the  owner  of  the  legal  title  to  a 
canal  and  water  right  entered  into  a  partner- 
Khip,  and  retained  the  le^al  title  at  all  times  to 
such  canal  and  water  right,  and  the  partner- 
ship was  thereafter  dissolved,  and  a  partner- 
ship settlement  had,  a  subsequent  deed,  by  the 
outgoing  partner,  to  any  intereat  vhlch  he 
might  hare  in  such  canal  and  water  right, 
passed  no  title. 

5.  A  description  !n  a  deed  of  certain  lota  in 

"block  0  of    addition",  to  a  certain  dty 

did  not  convey  "block  D  in  Depot  addition." 

(t.  Under  2  Ballinger's  Ann.  Codes  &  St  S 
5132,  providing  for  establishing  a  lien  against 
real  estate  of  the  judgment  debtor  by  filing  a 
transcript  of  the  judgiuent  in  a  county  other 
than  that  in  which  judgment  is  rendered,  no 
authority  is  given  for  the  issue  of  an  execution 
in  the  county  in  which  the  transcript  is  filed, 
and  such  an  execution  is  void. 

7.  Owners  of  property  are  not  estopped  to 
question  the  validity  of  an  execution  aale  be- 
cause they  acquiesced  in  the  possession  of  the 
purchaser  thereunder,  when  they  did  not  know 
of  the  void  chaiacter  of  the  sale. 

8.  Where  real  estate  is  sold  under  a  void  ex- 
ecution, and  the  judgment  creditor  purchases 
the  property,  and  credits  the  amount  of  the 
purchase  on  the  judgment,  the  debtor  is  not 
thereafter  estopped  to  question  the  validity  of 
the  sale,  because  of  such  credit,  as  the  judg- 
ment creditor  parted  with  nothing;  and,  on  the 
inralidlty  being  established,  his  right  in  the 
judgment  revived. 

9.  A  canal  and  water  right  is  appurtenant  to 
a  mill  property  where  it  was  constructed  by  the 
owner  of  the  mill  property,  and  has  always 
been  used,  since  its  constmction,  for  the  ben- 
efit of  the  mill,  though  a  portion  of  the  water 
was  applied  to  irrigating  purpoaea. 

Appeal  from  superior  court,  Kittitas  coun- 
ty; Frank  H.  Rudkln,  Judge. 

Action  by  Katharina  Murray  against  B. 
F.  Briggs  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

E.  F.  Blaine,  for  appellants;.  Graves  & 
Englehart,  for  respondent 

UADLET,  J.  This  suit  was  brought  by 
reepondent  against  appellants  to  recover  pos- 
sesBion  of  certain  real  property  In  Kittitas 
county,  together  with  alleged  accrued  rents 
and  profits  for  the  use  and  occupation  th^e- 
of. 

In  the  complaint  It  Is  alleged,  in  substance, 
that  at  the  time  of  the  entry  of  the  Judg- 
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ment  In  fttvor  of  respondent  uid  of  mak- 
ing  the  sale  thweunder,  hereinafter  tatn- 
tloned.  one  John  A*  Sfaoudy  was,  and  for  ser- 
ee&l  years  prior  thereto  had  been,  the  owner 
In  fee  of  the  following  described  premises  In 
said  county,  to  wit,  lota  6  and  7  in  block  D 
of  Depot  addition  to  the  city  of  EUenaborg, 
togethra'  with  a  flouring  mill  thereon  aitnate, 
and  a  water  canal  and  flnme,  water  right 
and  water  poww  appurtenant  to  said  ktta 
and  mill;  that  tfaroagb  said  canal  la  carried 
a  large  amount  of  water  aKWopriated  tnm 
the  waters  ol  the  Yafelma  rirw,  and  that  the 
water  flowing  through  said  canal  haa  been 
appropriated  and  continuously  used  for  many 
years  last  past  for  the  purpose  of  fnmUdi- 
Ing  power  toe  said  mill,  and  haa  been  used 
exchislvely  as  a  prc^ling  power  of  the  ma- 
chinery tbereon  and  as  aiqinirtenant  to  the 
mill;  that  on  the  Utii  day  of  March,  1900, 
respondent  obtained  a  judgment  in  tlw  an- 
perlw  court  of  said  county  against  the  aald 
John  A.  Shoudy  for  more  than  $10;000;  that 
on  the  22d  day  of  January,  1901,  an  exsea- 
tlon  was  Issued  tmder  aaid  judgmoitt  and 
thereaftw  levied  upon  the  lands  and  proporty 
above  described  as  the  propaty  of  John  A. 
Shoudy;  that  thereafter,  on  the  9th  day  of 
March,  1901,  sale  ct  aald  property  woa  dtdy 
made  under  said  «cecuthui,  and  all  the  In- 
terest of  said  Shoudy  was  purchased  by  re- 
spondent as  the  highest  bidder  therefor;  that 
thereupon  a  aheriff'a  certificate  of  sale  was 
Issued  to  respondent,  and  the  sale  waa  duly 
confirmed;  that  ntftfaa  said  Shoudy  nor  asj 
other  person  has  redeemed  said  premlaea 
from  such  sale,  and  that  by  virtue  of  sndi 
sale  resp«ident  was  at  once  and  is  now  en- 
titled to  tbe  possession  thereof;  that  evee 
since  said  sale  the  an>ellante  tiave  been  in 
possession  of  said  premises,  unlawfully  with- 
holding the  same  firom  respondent,  and  that 
they,  and  each  of  them,  still  so  unlawfully 
withhold  possession,  claiming  to  be  mtltled 
thereto;  that  the  appellant  Olsen  claims  to 
be  entitled  to  possesslim  tmder  and  by  Tbtoe 
of  a  tenancy  from  fala  co-appellante,  and  as  a 
tenant  from  month  to  month,  and  claims  by  no 
other  title  or  right  to  posseaslmi:  that  appel- 
lants Briggs  ajid  Denny  claim  and  assert  some 
Interest  In  tiie  premise  adverse  to  respmident 
and  under  such  claim  th^  milawfidly  with- 
hold the  possession,  and  ever  since  the  date 
of  said  sale  they  have  so  wlthh^  such  pos- 
session; but  that  they  have  no  title  or  in- 
terest whatsoever  In  the  premises  or  any  part 
thereof;  that  fbe  value  of  the  rente  and  prof* 
its  and  of  tine  use  and  occupation  of  tbe 
premises  Is  fl25  per  month.  Eecoveiy  ot 
poasesRlm  Is  demanded,  and  also  Judgment 
toe  9126  per  month  from  the  date  of  aald  ex- 
ecution rale. 

The  answer  denies  that  said  Shoudy  was  at 
the  time  of  said  levy  and  sale  the  owner  of 
said  lote  and  the  flouring  mill  thereon,  or  of 
said  wata  canal,  flume,  and  water  right. 
It  also  denies  that  the  water  mial,  flume, 
and  water  right  were  appurtenant  to  said 
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mill,  and  d^es  that  the  water  flowing 
through  the  canal  was  appropriated  for  the' 
purpose  of  fnmlshing  power  (or  the  mill,  and 
generally  the  other  material  allegations  of  the 
complaint  are  denied.  It  I9  affirmatively  al- 
leged that  on  and  prior  to  the  27th  day  of 
March,  1S94,  said  John  A.  Shoudy  was  large- 
ly Indebted  to  Dexter  Horton  and  A.  A. 
Denny,  and  that  prior  to  said  date  said  In- 
debtednesB  was  assigned  to  appellant  Brlggs, 
who  on  the  date  mentioned  recovered  thereon 
a  Judgment  against  said  Shoudy,  in  the  su- 
perior court  of  King  county,  for  more  than 
$22,000;  that  thereafter,  on  the  28th  day  of 
March,  IS94.  a  transcript  of  said  judgment 
was  Qled  in  the  office  of  the  clerk  of  the  bu- 
perior  court  of  said  Kittitas  county,  and  In 
March,  1890.  an  execution  upon  said  Judg- 
ment was  ISBUed  out  of  the  superior  court 
of  said  Kittitas  county,  and  on  the  6th  day 
of  May,  1899,  the  sheriff  of  said  county,  by 
virtue  of  such  execution,  sold  to  said  Brlggs 
the  property  described  in  the  complaint,  to- 
gether with  a  large  amount  of  other  prop- 
erty, for  all  of  which  said  Brlggs  hid  at  the 
sale  more  than  $37,000,  being  the  full  amount 
of  his  judgment  and  Interest  thereon;  that 
a  certificate  of  sale  was  Issued  by  said  sher- 
IfE  to  said  Brlgga  as  such  purchaser;  that 
said  John  A.  Sboudy  and  M.  E.  Shoudy,  bis 
wife,  had  full  knowledge  of  the  Issuance  of 
said  execution  and  of  the  published  and  post- 
ed notices  of  said  sale;  that  prior  to  the  sale 
said  Shoudy  and  wife  pointed  out  to  the  pur* 
chaser  the  property  advertised  for  sale,  and 
requested  the  purchaser  to  bid  the  full 
amount  of  said  judgment,  which  he  agreed 
to  do;  that  said  John  A.  Shoudy  attended 
said  sale,  and  made  such  'request  at  that 
time;  that  at  all  times  prior  to  the  death 
of  said  John  A.  Shoudy  he  did,  and  at  all 
times  said  M.  E.  Shoudy  did,  and  now  does, 
acquiesce  in  said  sale,  and  neither  of  them 
has  at  any  time  questioned  its  regularity  or 
validity;  that  Immediately  upon  the  purchase 
of  said  property,  at  said  sale,  appellant 
Brlggs  entered  Into  possession  of  the  lots  de- 
scribed In  the  complaint,  and  the  flouring 
mil]  and  other  property  thereon  situate,  and 
ever  since  has  been  and  now  Is  In  the  open 
and  notorious  possession  of  the  same,  and 
that  said  John  A.  and  M.  E.  Shoudy  delivered 
to  him  such  possession;  that  immediately 
after  said  sale  said  Briggs  satisfied  said 
Judgment  upon  the  execution  docket  in  the 
clerk's  ofllce  of  said  superior  court  of  Kittitas 
county;  that,  ever  since,  said  Brlggs  has  paid 
the  taxes  and  Insurance  upon  said  property, 
kept  it  in  repair,  and  received  rents  there- 
from, with  the  knowledge  and  acquiescence 
of  said  John  A.  Shoudy  and  wife,  and  the 
property  has  never  been  redeemed  from  the 
sale.  It  is  further  alleged  that  on  the  2d 
day  of  March,  1001,  Dexter  Shoudy,  Hattle 
Shoudy,  John  A.  Shoudy,  and  M.  E.  Shoudy 
executed  a  deed  to  appellant  RoUand  H. 
Denny,  for  the  flume  and  water  canal  de- 
scribed In  the  complaint;   that  the  object 


and  purpose  of  said  deed  was  to  secure  the 
title  to  said  flume  and  canal,  water  appro- 
priation, and  water  right,  in  said  Holland 
H.  Denny,  aa  trustee  for  the  benefit  of  Dex- 
ter Horton  and  the  estate  of  A.  A.  Denny, 
deceased;  Dexter  Horton  and  said  estate  of 
A.  A.  Denny  being  the  beneficial  owners  of 
said  lots  and  the  mill  and  other  property 
thereon,  said  Briggs  at  all  times  holding  the 
same  In  trust.  It  is  also  alleged  that  the 
flume  and  canal  were  constructed  for  the 
purpose  of  supplying  water  for  the  irrigation 
of  land  and  for  furnishing  power. 

The  reply  denies  the  averments  of  the  af- 
flrmatlve  answer,  and  avers  that  at  all  the 
times  mentioned  in  the  answer  said  John  A. 
Shoudy  was  a  failing  debtor  and  wholly  iu- 
8(^vent.  Upon  the  Issues  as  above  stated, 
the  cause  was  tried  by  the  court  without  a 
Jury;  the  Jury  being  waived.  The  court 
found  in  favor  of  respondent  as  the  plaintiff 
below,  and  entered  judgment  awarding  pos- 
session to  her,  and  also  for  the  recovery  of 
$562.50  tor  rents  and  profits  and  the  rea- 
sonable value  of  the  use  and  occupation  ot 
the  premises  from  the  date  of  the  commence- 
ment of  the  action.  From  such  Judgment; 
the  defendants  below  have  appealed. 

It  is  assigned  as  errcM-  that  the  court  over- 
ruled the  several  demurrers  of  appfeUants  to 
the  complaint.  It  is  first  Insisted  that  the 
complaint  does  not  state  a  cause  of  action 
as  to  appellant  Olsen,  for  the  alleged  reason 
that  the  complaint  shows  that  said  Olsen 
was  a  tenant  in  possession  at  the  time  of 
respondent's  execution  sale,  and  that  as  such 
he  cannot  be  ousted  by  respondent  merely 
by  virtue  of  her  rights  as  an  execution  pur- 
chaser. The  provisions  of  section  15,  c.  53, 
pp.  93.  94,  Sees.  Laws  1899,  are  invoked  hi 
support  of  this  contention.  It  will  be  ob- 
served that  the  statute  mentioned  awards 
possession  to  a  tenant  in  possession  holding 
under  an  nnexplred  lease  during  the  period 
of  redemption  from  an  execution  sale.  The 
complaint  here,  however,  alleges  that  appel- 
lant Olsen  claimed  possession  as  a  tenant 
of  his  co-appellants,  and  further  alleged  that 
such  co-appellants,  as  his  landlords,  had  no 
Interest  In  or  title  to  the  property  whatever. 
It  therefore  follows  that  they  had  no  power 
to  create  a  tenancy  for  Olsen,  and  if  he 
claims  to  bold  as  a  tenant  under  one  who 
had  no  right  or  power  to  grant  him  a  ten- 
ancy, then  be  Is  not  a  tenant  within  the 
meaning  of  the  statute.  Manifestly  the  ten- 
ancy Intended  by  the  statute  must  be  a  law- 
ful and  valid  one,  created  by  the  judgment 
debtor  as  owner  of  the  land,  or  by  aome 
one  holding  under  him  who  Is  authorized  to 
create  It.  Under  the  averments  of  the  com- 
plaint, Olsen  is  not  such  a  tenant.  We  think 
the  complaint  states  a  cause  of  actlou 
against  bim,  and  that  bis  demurrer  to  the 
complaint  was  properly  overruled. 

It  Is  further  alleged,  under  the  above  as- 
signment, that  the  complaint  does  not  state 
a  cause  of  action  against  appellants  Brlggs 
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and  Denny,  for  the  alleged  reason  that  the 
property  was  in  the  possession  of  Oisen. 
The  complaint  In  effect  alleges  a  joint  posses- 
sion In  all  the  appellants,  since  it  avers  that  { 
they  are  all  In  poasesslon.   This  is  supple-  j 
monted  by  the  further  averment  that  Olseu  | 
chiimB  his  right  to  possession  by  virtue  of  | 
a  tenancy  from  the  others,  but  it  is  not  al- 
leged that  he  is  in  exclusive  possession,  or 
thut  he  claims  the  right  thereto.   The  com- 
plaint states  a  cause  of  action  against  both 
Briggs  and  Denny,  and  their  demurrers  were 
also  properly  overruled. 

It  is  next  assigned  that  the  court  erred  In 
refusing  to  allow  appellants  to  show  the 
terms  of  the  lease  under  whi<A  appellant 
Olsen  claims  to  hold  the  premises  In  con- 
troversy. It  is  Insisted  that  the  complaint 
alleges  that  Olsen  claims  to  hold  from  the 
other  appellants  as  a  tenant  from  month  to 
month,  and  that  no  notice  to  terminate  the 
tenancy,  or  demand  to  quit  at  the  end  of 
any  monthly  term,  is  alleged;  that,  as  a 
tenant  iu  possession,  they  should  have  been 
permitted  to  show  the  nature  of  his  term,~ 
when  a  month  thereunder  b^an  and  ended, 
and  when  the  rent  was  due;  that  he  at  least 
cannot  be  ousted,  during  the  period  of  re- 
demption, until  he  has  committed  some 
br«tcb  Of  the  terms  and  conditions  of  the 
lease  under  which  he  holds.  This  evidence 
was  refused  by  the  court  for  the  reason  that 
the  allegation  of  the  complaint  concerning 
Joint  possession  of  all  the  app^nts  Is  ex- 
pressly admitted  by  the  answer,  and  like- 
wise the  allegation  that  Olsen  claims  to  hold 
under  his  co-appellants.  It  was  the  view 
of  the  court,  and  we  think  a  correct  one, 
tiiat  under  the  issues  Olseu  could  claim  no 
greater  rights  than  his  alleged  landlords.  If 
they  had  not  the  right  to  create  him  a  tenant 
of  these  premises,  he  had  no  right  to  posses- 
sion. Briggs  and  Denny,  by  their  answer, 
set  up  estate  in  themselves,  but  no  special 
«Btate  derived  from  any  other  source  than 
from  Briggs  and  Denny  Is  pleaded  as  to  01- 
een.  Under  section  550©,  2  Balllnger's  Ann. 
Codes  &  St..  it  was  necessary  to  plead  such 
estate  In  Olsen  if  they  sought  to  introduce 
evidence  thereof.  The  only  claim  of  estate 
as  to  Olsen  is  that  pleaded  In  the  complaint, 
and  it  Is  admitted  that  that  estate  Is  a  claim 
of  tenancy  from  the  others.  The  terms  of 
that  tenancy  are,  therefore,  not  material.  If 
the  estate  of  the  others  prevails,  Olsen  must 
prevail,  but  If  their  estate  fails  he  must  fall, 
without  regard  to  what  may  have  been  the 
terms  of  the  tenancy  between  them.  Under 
the  Issues,  It  was  not  error  to  reject  the  evi- 
dence. 

It  Is  next  assigned  that  the  court  erred  in 
refusing  to  allow  appellants  to  show  an  al- 
leged former  interest  of  Dexter  Shoudy  in 
the  said  canal  and  water  right,  he  being  a 
grantor  under  whom  appellant  Denny  claims 
to  hold.  The  refusal  of  the  court  to  which 
this  assignment  is  directed  related  to  the 
offer  of  a  deed  from  one  Tjosscm  and  wife 


to  Dexter  Shoudy.  It  appears  that  said 
Tjossem  was  at  one  time  a  partner  with  said 
John  A.  Shoudy  iu  the  mill  property,  and  as- 
sisted in  the  construction  of  the  canaL  The 
true,  relation  of  the  two  was  found  by  the 
court  to  have  been  as  follows:  "The  aald 
Tjossem  never  at  any  time  had  any  legal 
title  to  the  premises  above  described,  but  tlie 
legal  title  thereto  was  vested  In  said  John  A. 
Shoudy,  and  the  only  Interest  which  was 
held  by  the  said  B.  P.  Tjossem  was  that 
which  he  had  by  reason  of  his  oral  partner- 
shlp  agreement  with  the  said  John  A. 
Shoudy;  and  that  in  the  latter  part  of  18S7 
the  said  H.  P.  Tjossem  and  the  said  John  A. 
Shoudy  dissolved  their  said  partnership  and 
partnership  agreement,  and  adjusted  their 
accounts,  and  the  aald  John  A.  Shoudy  paid 
to  the  said  R.  P.  Tjossem  the  balance  due 
him  upon  their  said  accounts,  and  the  said 
B.  P.  Tjoeson  withdrew  from  said  part- 
nership agreement,  and  orally  transferred 
all  his  Interest  in  the  partnership  proper^ 
to,  and  left  the  said  John  A.  Shondy  vested 
with  full  legal  and  equitable  Interest  in  all 
of  said  property."  The  above  finding,  we 
think,  is  sustained  by  the  testimony,  and  It 
is  based  chiefly  upon  the  testimony  of  Tjos- 
sem himself.  We  do  not  discover  in  the 
testimony  a  statement  of  the  exact  year  of 
the  dissolution  of  the  partnership  and  set- 
tlement of  acxonnts,  which  the  court  found 
to  be  the  latter  part  of  1887,  but  It  does 
appear  from  the  testlmuny  of  Tjossem  that 
the  deed  from  him  to  Dexter  Shoudy,  offered 
in  evidence,  was  executed  after  said  diasohi- 
tion  and  settlement  The  deed  bears  date 
the  27th  day  of  Decemt)er,  1867,  and  was 
acknowledged  August  24,  1888.  The  finding 
as  to  the  date  of  partnership  settlement  was 
therefore  justified  by  the  evidence.  It  thus 
appears  that  when  Tjossem  made  this  deed 
he  had  no  interest  in  the  property.  He 
never  held  any  legal  title  to  it.  John  A. 
Shoudy  held  the  legal  title  at  all  times,  and 
when  the  partnership  settlement  was  made 
Tjossem's  equitable  interest,  which  existed 
only  by  virtue  of  a  verbal  agreement,  passed 
from  him.  Thrae  facts  having  appeared  by 
the  testimony  of  Tjossem,  the  grantor  in 
the  deed,  and  while  he  was  upon  the  stand 
as  a  witness  in  behalf  of  appellants,  we 
think  the  deed  was  properly  rejected  as  not 
being  an  Instrument  which  conveyed  any  In- 
terest to  Dexter  Shoudy  which  he  could  In 
turn  convey  to  appellants. 

Moreover,  a  further  objection  was  made 
to  the  deed  because  it  did  not  describe  the 
property  In  question.  The  description  In 
the  deed  is  as  follows:   "Lots  6  and  7  in 

block  C  of  the  addition  to  the  city  at 

BUensbui^."  The  property  described  in  the 
complaint  is  in  block  D  in  Depot  addition. 
Thus  the  deed  falls  to  identify  either  the 
addition  or  the  block  of  the  location  of  the 
land  in  question.  As  It  stood.  It  certainiy 
was  not  competent  evidence  touching  the 
property  In  disputfe   If  tlie  intuition  was 
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to  make  a  transfer  of  this  property  to  Dexter 
Shoudy,  and  by  mistake  It  was  not'  dune, 
such  mistake  should  have  been  corrected  by 
appropriate  proceeding  in  order  to  make  tbe 
deed  competent  evidence  here  over  objection. 
No  attempt  was  made  to  show  that  TJossem 
and  Dexter  Shoudy  ever  Iiad  any  contractual 
relation  touching  this  property.  The  offer 
was  rested  upon  the  bare  proposition  that  the 
deed  was  a  straight  conveyance  ot  the  prop- 
erty In  question,  coupled  with  the  further 
otter  to  Ideutify  the  property  la  dispute  as 
that  Intended  to  be  conveyed.  It  Is  true 
the  deed  referred  to  a  certain  mill  and  wa- 
ter right,  but  it  wholly  failed  to  describe 
the  land  in  dispute,  and  as  it  stood  we  think 
it  was  incompetent,  and  could  not  be  cor- 
xected  by  oral  testimony  at  that  time. 

It  is  next  assigned  that  the  court  ^red  in 
holding  that  John  A.  Shoudy  was  the  owner 
Id  fee  of  the  proi>erty  in  question  at  the  time 
of  the  execution  sale  under  respondent's 
Judgment,  and  that  respondent,  by  reason  of 
her  'purchase  at  said  sale,  became  the  owner 
of  all  of  said  John  A.  Shoudy's  Interest;  and, 
further,  that  error  was  committed  In  holding 
that  the  eiecution  sued  out  by  appellant 
Brlggs  conferred  no  authority  uiwn  the  sher- 
iff of  Kittitas  county  to  make  sale  thereun- 
der: and  that  said  saje  was  void;  that  ap- 
pellant Briggs  took  Dottilng  by  his  intended 
purchase  at  said  sale,  and  that  John  A. 
Shoudy  and  wife  did  not  ratify  and  confirm 
the  sale.  As  we  have  already  seen,  the  Judg- 
ment under  which  the  execution  sale  was 
made  to  appellant  Briggs  was  obtained  In 
King  county,  and  the  execution  under  which 
the  alleged  sale  was  made  was  issued  in  Kit- 
titas county,  by  authority  of  a  mere  tran- 
script of  the  Judgment.  Such  an  execution 
is  held  to  be  without  authority  in  the  ab- 
sence of  a  statute  authorizing  it  8  Enc.  PI. 
&  Prac.  p.  3G5;  Seaton  v.  Hamilton,  10  Iowa, 
39-4;  Furman  v.  Dewell,  35  lowa,  170;  Shat- 
tuck  T.  Cox,  97  Ind.  242;  Bostwick  v.  Bene- 
dict. 4  S.  D.  414,  57  N.  W.  78;  Freem.  Bx'na 
(3d  Ed.)  fi  14.  Our  statute,  as  found  in  sec- 
tion 5132,  2  Bailinger's  Ann.  Codes  &  St. 
provides  for  establishing  a  lien  against  the 
real  estate  of  the  Judgment  debtor  by  filing 
ji  transcript  of  the  Judgment  in  a  county  oth- 
er than  that  in  which  the  Judgment  is  ren- 
4lered.  But  we  find  no  statutory  authority 
for  the  issuance  of  an  ^ecution,  by  virtue 
of  such  transcript  in  the  county  where  it  Ls 
filed.  Under  the  rule  above  announced  It 
must  therefore,  be  held  that  such  authority 
does  not  exist  The  above  authtwltles  hold 
that  sales  made  under  such  executions  are 
void.  The  particular  sale  under  considera- 
tion here  was  held  by  this  court  to  be  void 
In  Fackwood  v.  Briggs,  26  Wash.  630,  66 
Pac.  846.  The  decision  there  was  based  upoa 
the  ground  that  the  lien  of  the  Judgment  had 
expired  at  the  time  tbe  sale  was  made. 
For  both  reasons  assigned.  It  must  therefore 
be  held  here  tiiat  the  sale  as  an  execution 
Bale  was  void,  and  passed  no  title  to  the  ep- 
e0P.-48 


peliant  Briggs  as  a  porcbaser;  that  said 
John  A.  Shoudy,  the  Judgment  debtor,  was 
not  by  virtue  of  such  attempted  execution 
sale,  devested  of  his  tiUe  to  the  property  in 

question. 

But  appellants  fiurthcr  urge  that  respondent 
is  estopped  to  question  the  validity  of  the 
sale  by  reason  of  the  conduct  of  said  John 
A.  Shoudy  and  wife  at  the  time  of  and  subse- 
quent to  said  sale;  It  bebig  claimed  that  they 
acquiesced  in  and  ratified  the  sale  to  such 
an  extent  that  title  passed  to  appellant 
Briggs  notwithstanding  the  facts  attending 
the  issuance  of  the  execution.  It  is  true  the 
said  John  A.  Shoudy  was  present  at  the 
sale,  and  he  and  his  wife  expressed  to  Mr. 
Briggs  a  desire  that  he  might  bid  In  the 
property  levied  upon  for  the  full  amount  of 
the  Judgment  debt  and  said  Shoudy  after- 
wards acted  as  a  local  agent  for  said  Briggs 
in  collecting  rents  from  said  property.  To 
that  extent  he  acquiesced  In  the  possession 
of  Briggs.  There  is  no  testimony,  however, 
that  John  A.  Shoudy  and  wife  knew  that  the 
sale  was  void  as  an  execution  sate.  The 
f(Hiner  was  dead  at  the  time  of  the  trial* 
and  the  latter  testified  that  she  did  not  know 
where  the  execution  was  Issued.  Unless  they 
Icnew  of  the  void  character  of  the  sale,  they 
could  not  waive  their  rights  to  such  an  ex- 
tent as  to  be  afterwards  estopped  from  as- 
serting them,— at  least  within  reascmable 
time.  Without  such  Imowledge,  what  they 
did  before  the  sale  was  done  in  the  anticipa- 
tion that  a  valid  forced  sale  was  about  to  be 
made,  and  their  conduct  attee  the  sale  must 
have  been  hi  the  belief  tiiat  such  a  valid 
and  forced  sale  had  been  madb  Th^  did 
not  occupy  the  poadt^rai  of  voluntary  con- 
veyors. They  knew  that  a  Judgment  existed 
ngaiiwt  them  under  which  a  sale  could  be 
made,  and  they  were  In  the  position  of  trying 
to  do  what  appeared  to  them  best  under 
seemingly  compulsory  clrcumstancea.  One 
cannot  be  bound  by  a.  waiver  of  bis  rights 
unless  it  Is  made  vrlth  full  knowledge  of  the 
rights  he  intends  to  waive.  28  Am.  &  Eng. 
Enc.  Law  (Ist  Ed.)  p.  627,  and  cases  cited. 

The  sale  in  question  was  not  an  irregular 
or  voidaUe  on^  but  It  was  void.  "Nothing 
can  be  founded  upon  an  act  or  transaction 
that  Is  absolutely  void,  but  from  such  as  are 
merely  voidable,  good  tities  may  spring.  And 
every  stranger  may  take  advantage  of  a  void 
act  but  not  so  of  a  voidable  one."  28  Am. 
&  Eng.  Snc.  Law  (let  Ed.)  p.  474.  "A  voida- 
ble sale  passes  the  legal  titie  subject  to  be 
voided  by  a  dhrect  proceeding  for  that  pur- 
pose,  and  it  Is  not  sultfect  to  a  oollat»al  at- 
tack. It  may  be  ratified.  But  a  •vaSA  sale 
conveys  no  titie,  Is  Incapable  of  ratification, 
and  may  be  shown  to  be  a  nullity,  even  in  a 
collateral  proceeding."  Moody  t,  Moeller 
(Tex.  Sup.)  10  8.  W.  727,  13  Am.  St  Bep. 
838,  841.  Appellants  dte  a  number  of  cases 
which,  they  urge,  support  their  contention 
that  a  void  execution  sale  may  be  ratified 
by  the  parties  Interested,  or  that  their  con- 
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duct  may  estop  them  from  questlonhig  Ita 
validity.  A  number  of  these  cases  relate  t» 
eSecatlon  sales  of  personal  property,  where 
the  owner  stood  by,  and  the  sale  was  made 
with  his  consent  and  by  hlB  Implied  author- 
ity. In  such  cases,  the  authority  of  the 
sheriff  as  agent  of  the  owner  would  doubt- 
less be  sufficient  to  pass  the  title  upon  deliv- 
ery with  the  owner's  consent.  Such  is"  the 
rule  as  to  personal  property:  and  no  statute 
of  frauds  interrenes  as  In  the  case  of  real 
estate,  deferring  to  Uie  other  cases  cited, 
we  find  that  in  Parson  t.  Henry  (La.)  8 
South.  818,  real  estate  was  sold,  and-  It  was 
claimed  that  payments  had  been  made  upon 
the  Judgment  and  that  It  was  therefore  sat- 
isfied. It  does  not  appear,  howerer,  that 
such  satisfaction  was  entered  of  record,  and 
for  aught  that  appears  the  execution  was  reg- 
ular In  form,  and  issued  from  the  proper 
court  Such  a  sale  might  have  been  voida- 
ble, but  not  void.  In  Maple  t.  Kussart  <Pa.) 
91  Am.  Dec.  214,  a  party  was  held  estopped 
who  Induced  another  to  buy;  he  having  also 
received  a  portion  of  the  proceeds  of  the  sale, 
and  the  purchaser  having  been  led.  by  falm  to 
believe  he  was  getting  full  title  to  the  land. 
Such  facte  manifestly  created  such  equities 
In  favor  of  the  purchaser  as  enabled  him  to 
maintain  estx^pel.  In  O'Kelley  v.  Ohilston 
(Ga.)  16  B.  E.  123,  the  execution  was  regu- 
lar and  authorised,  but  the  officer  made  an  In- 
definite levy,  and  the  sale  was  therefore  Irre- 
gular. While  the  language  of  the  opinion 
may  indicate  that  It  was  a  void  sale,  yet  the 
facts  show  that  It  was  made  under  compe- 
tent authority,  and  was  voldabte  only  be- 
cause of  Irregularity.  The  party  was  held 
estopped  by  his  conduct  to  question  the  sale. 
In  Bynum  v.  Qovan  (Tex.  Civ.  App.)  29  8. 
W.  1119.  It  was  held  that  one  cannot  recover 
land  sold  under  a  void  execution  without  re- 
funding to  the  purchaser  the  money  he  paid, 
the  purchaser  being  other  tbim  the  execution 
creditor.  This  is  upon  the  prindple  that  the 
owner  received  the  benefit  of  the  amount  paid 
in  the  credit  on  his  debt.  In  the  case  at 
bar.  an '  attempt  was  made  to  give  Shondy 
credit  upon  the  Judgment,  but  the  judgment 
creditor,  being  the  purchaser,  parted  with 
nothing,  and  the  status  of  the  parties  was 
in  fact  not  affected  by  the  atten^ted  sale. 
The  case  of  Sorrell  v.  Samuels  (BIy.)  48  B. 
W.  762,  Is  more  directly  In  point  than  any 
case  we  find  cited.  There  the  sherilf  of 
Morgan  county  sold  a  tract  of  land  under 
execution,  a  portion  of  which  was  In  that 
county  and  a  portion  In  Bath  county.  The 
sale  was  made  In  I860.  The  owner  acqul»- 
ced  In  the  validity  ot  the  sale.  He  after- 
wards died,  and  more  than  20  years  after 
the  sale^  la  a  proceeding  to  have  this  land 
declared  that  of  the  deceased*  by  reason  of 
the  void  sale,  an  estoppel  was  held.  Hie 
sale  was  not  void  as  to  the  lands  sold  In 
Morgan  county,  and  it  was  In  evidence  that 
the  Judgment  debtor  specially  directed  the 
sheriff  In  writing  to  sell  the  whole  tracts 


Including  the  lands  In  both  counties,  ai^  that 
the  sheriff  did  so  under  authority  of  such 
written  directions.  The  Written  anthorlty 
may  well  be  said  to  have  clothed  the  sheriff 
with  the  power  of  an  agent  to  sell  independ- 
ent of  the  execntlou.  While  the  questim  oS 
laches  Is  not  discussed  In  the  opInl<m,  yet 
the  great  lapse  of  time  must  have  appealed 
to  the  court  If  the  element  of  agency  bad 
not  listed  to  created  an  estoppel. 

It  having  been  determined  that  the  execu- 
tion was  void,  and  passed  no  title,  tiien.  If 
title  passed  at  all,  it  must  have  been  vir- 
tue of  Shoudy'a  consent  and  oral  agreement 
with  Briggs,  and  in  ccmfllct  with  the  stat- 
ute of  frauds.  Certainly,  the  doctrhie  of  es- 
t(vpel  should  not  be  held  to  create  title  to 
land  unless  strong  eqnltable  reastms  exJat  fan 
suppcHt  of  It  "The  doctrine  of  esti^pd  in 
pais  should  not  be  too  readily  extended  when 
the  ^cct  of  it  Is  to  devest  men  of  their  es- 
tates In  lands.  It  should  be  remembmd  that 
we  have  a  statute  which  makes  a  writing 
essential  to  the  assignment  or  creation  of 
an  estate  In  real  property,  and  that  one  ot 
the  objecto  of  sucb  statute  was  to  render  es- 
tates secure.  In  Parker  v.  Barker,  2  Mete. 
428,  the  si^reme  court  of  Massadnuetts 
held  that  a  parol  stipulation  made  by  one 
party,  and  acted  on  by  the  other,  wIU  not  con- 
stitttte  an  estoppel  with  reference  to  land 
unless  It  be  attended  by  actual  frai^  or  con- 
cealment Railroad  Co.  v.  Sparhawk,  6  Mete 
(Mass.)  408;  Brewer  v.  Bailroad  Co..  Id. 
478.  39  Am.  Dec.  604;  Davis  v.  Davis,  26 
Cal.  23,  42,  85  Am.  Dec.  157.  In  Boggs  v. 
Mining  Co.,  14  C^l.  278,  367,  368,  Mr.  Gblef 
Justice  Field  states  the  rule  as  CoIIowb:  **It 
is  undoubtedly  true  tlmt  a  party  will.  In 
many  instances,  be  concluded  by  his  declara- 
tions or  conduct  which  have  Inflnenced  the 
conduct  of  another  to  bis  Injury.  The  party 
Is  said.  In  such  cases,  to  be  estopped  fmn 
denying  the  truth  of  his  admissions.  Bnt  to 
the  application  of  this  principle  with  reqiect 
to  the  title  of  property,  It  must  appear: 
First  that  the  party  making  the  admlsBlon. 
by  his  declarations  or  ccmduct  was  aniriaed 
of  the  troe  state  (tf  his  own  title;  second, 
that  -he  made 'the  admission  with  the  expresB 
Intention  to  deceive  or  with  such  car^eaa 
and  culpable  negligence  as  to  amount  to 
cons^ctlve  fraud;  third,  that  the  other 
party  was  not  only  destitute  ot  all  knowledge 
of  the  true  state  of  the  tltl^  but  of  the 
means  of  acquiring  anch  knowledge;  and, 
Courth,  that  he  relied  db«ctly  upcm  such  ad- 
mission, and  will  be  injured  by  allowing  its 
truth  to  be  disproved."  Tested  by  the  above 
rule  so  clearly  stated,  we  think  Utle  ma 
not  created  by  estoppel  under  the  facts  of 
the  ease  at  bar.  A  furtho-  element  also  ex- 
Iste  in  this  case.  The  evidence  shows  ttat 
at  the  time  of  thla  sale,  Mr.  Shoudy  was 
heavily  Indebted,  and  in  falling  drcumatan- 
ces,  The  attempted  levy  was  upon  all  his 
real  estate.  It  was  held  In  Succemlon  of 
Ulligsbeig.  1  La.  Ann.  340,  that  a  debtor, 
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under  such  clrcnmBtances,  cannot  waive  any 
of  the  formaUtles  aitabUBbed  hy  law  for  the 
sale  of  property  under  execntkm.  We  think 
the  rule  there  announced  is  wholesome  and 
correct  The  sale  being  void  the  execution 
creditor,  having  paid  no  money,  and  having 
parted  wUb  nothbig,  la  reinstated  to  all  his 
rights  under  the  Judgment  Bor.  Jud.  Sales 
(2d  Ed.)  18  861,  865. 

It  Is  next  contended  that  the  canal  and 
water  right  is  not  appurtenant  to  the  mUI 
property.  We  think-  it  Is  clearly  aivurt&- 
nant.  It  was  ctmstructed  by  the  owners  of 
the  mill  property,  and  bas  always  been  used, 
since  Its  construction,  for  the  benefit  of  the 
mill.  The  mill  property,  as  the  principal 
thing,  is  dependent  upon  it  and,  as  a  thing 
incident  to  the  prtaidpal  thing,  the  canal 
passes  with  It  See  Book  r.  West  (decided  by 
this  court  July  9,  1902)  W  Fac.  630.  The 
fact  that  a  portion  of  the  water  flowing 
through  the  canal  may  be  applied  to  Irr^at- 
Ing  purposes  does  not  lake  from  It  the  char- 
acter of  an  aiq;>nrtatance  to  the  mill  to  ttie 
extent  of  the  water  required  to  operate  It 
We  find  no  error.  The  title  to  the  property 
remained  in  John  A.  Shoudy.  The  re^nd- 
cnt  bad  a  Judgment  Iten  against  it  when  her 
execution  sale  was  made.  She  took  title  at 
the  sale  subject  to  redemption^  and  Is  en- 
titled to  the  possession  at  once,  under  the 
statute  of  1889,  against  all  the  appelkmts. 

The  Judgment  Is  affirmed. 

RBATIS.  O.  J.,  and  FULLBBTON. 
'WHITB,  ANDBBS,  and  MOUNT,  J3.,  con- 
cur. 


Waah.  159) 

STATE  ex  rel.  THOMPSON  t.  NIOHOLS 
et  aL 

(Supreme  Court  ot  Washington.  July  17, 
1902.) 

TAXATION— BOARD  OP  BQUALIZATION-CBHA- 
TION  —  AUTHORITY  OP  LEGISLATURE  —  AU- 
THORITY OF  BOARD-RAISING  VALUATION  OP 
ALL  PROPERTY  IN  STATE— YEARLY  EQUAL- 
IZATION. 

1.  Under  Const  art.  7,  fi  1,  and  section  2,  re- 
quiring the  legislature  to  provide  for  an  annual 
tax  on  all  classes  of  property,  and  to  pass  laws 
to  secure  a  just  valuation  of  such  property  for 
taxation,  the  legislature  h&s  implied  power  to 
create  state  and  county  boards  of  equalization, 
with  power  to  eqaalL»  the  TBluation  of  prop- 
er^ tiironghont  the  state  and  in  the  several 
counties  thereof. 

2.  Ilevenue  I-.aTVB  1897,  S  60,  as  amended  by 
Laws  1899,  p.  288,  requires  the  state  hoard  of* 
equalization  to  compare  the  assesisments  of 
property  in  the  several  counties,  and  to  equal- 
ize them,  according  to  the  ratio  which  '  the 
vnliiation  of  the  property  in  each  county  bears 
to  the  total  valuation  of  all  the  property  in  the 
state,  by  classifying  all  property,  and  by  rais- 
ing and  lowering  any  class  in  any  county  to 
a  value  that  shall  be  equal  and  uniform 
throughout  the  state,  etc.  Uetd,  that  the  boai-d 
has  power  to  raise  the  valuation  of  certain 
classes  .of  property  in  certain  counties  to  such 
Bura  aa  it  deems  necessary  to  secure  such  uni- 
formity, though  the  total  valuation  of  property 
in  the  state  be  thereby  increased  above  the  ag- 
gregate of  the  returns  made  by  county  auditors. 


3.  Kevenne  Law  1897,  {  1,  provides  that  all 
property  shall  be  taxed  on  equalized  valuations 
thereof  fixed  in  each  and  every  year  in  which 
the  same  shall  be  listed,  and  section  6  provides 
that  all  real  estate  must  be  assessed  In  1900, 
and  in  each  even  numbered  year  thereafter; 
that  personal  property  shall  be  listed  each  year, 
and  that  real  estate  shall  be  listed  each  year; 
but  that  in  each  odd  numbered  year  the  valua- 
tion of  each  tract  of  realty  shall  be  the  same 
as  the  valuation  thereof  as  equalized  by  the 
county  board  of  equalization  in  the  preceding 
year.  Kevenue  Laws  1897,  fi  58,  and  section 
GO  as  amended  by  Laws  1899,  p.  288,  require 
the  county  and  state  boai-ds  of  equalization  to 
meet  annually  for  the  purpose  of  equalizing 
all  classes  of  property.  Held,  that  it  was  the 
duty  of  such  boards  to  equalize  the  valuatitm 
of  all  classes  ot  property,  Inciading  realty,  each 
and  every  year,  mcludiog  the  year  1901. 

Application  for  writ  of  review  by  Henry 
M.  Thompson  against  Sam  H.  Nichols  and 
others,  members  of  the  state  board  of  equal- 
ization.  Writ  refused. 

Martin  &  Grant  and  Myers  &  Warren,  for 
relator.  W.  B.  Stratton,  for  respondrata. 

ANDBBS,  J.  This  Is  an  orlf^nal  apidlca- 
tton  tm  a  writ  of  teview,  directed  to  the  state 
board  of  eqnallzatlan,  commanding  it  to  cer* 
tlfy  and  transmit  to  .this  court  a  transcript 
of  the  records  of  Its  proceedings  at  Its  S^ 
tember,  1901,  session. 

The  relator  seeks  by  this  proceeding  to  ob- 
tain a  Judgment  of  this  court  declaring  the 
act  of  said  board  In  ralshig  the' total  Talua- 
tion  of  the  taxable  propoiy  of  the  state,  as 
shown  by  the  abstracts  returned  by  the  va- 
rious county  auditors  to  the  state  board  of 
equalization,  and  especially  to  raising  the  to- 
tal valuation  of  taxable  real  property  in  Lln- 
cfAn  county,  to  be  null  and  void.  It  Is  al- 
leged in  aubstnnc^  among  other  things,  In 
the  affidavit  filed  in  this  court  by  the  relator, 
and  admitted  by  the  demurrer  thereto  Inter- 
posed by  the  attorney  gmeral  on  behalf  of 
the  defendant,  that  the  said  board  of  equali- 
zation, at  its  regular  aeaslon  at  Olympia  com- 
mencing  on  September  S,  1901,  and  continu- 
ing until  September  21,  1001,  then  and  there 
attempted  to  raise  and  Increase,  and  did  raise 
and  increase,  the  total  value  of  the  taxable 
propmy  ef  the  state  as  fixed  hy  the  aevwal 
county  boar^  of  equalizntioa  of  this  state,  as 
shomi  by  the  abstracts  and  returns  of  the 
various  county  auditors  on  file  with  said 
board,  in  the  sum  of  $22,086,395.  It  also  ap- 
pears by  said  affidavit  that  the  valuation  cf 
the  taxable  property  of  the  state  was  equal- 
ized by  the  state  board  of  equalization  at  Ite 
regular  session  In  September,  1000,  and  that 
the  valuation  then  fixed  and  establlBhed  was 
raised  and  Increased  by  said  board  at  Its 
September,  1901,  session,  and  that  the  valua- 
tion of  the  taxable  real  estete  of  Uncoln 
county  was  Increased,  In  the  sum  of  f  l>61i{,- 
674,  over  and  above  the  valuation  thereof  aa 
fixed  by  the  state  board  of  equalization  In 
1000,  and  exclusive  of  real  estete  becoming 
subject  to  taxation,  and  Improvemeute  upon 
real  estate  made  since  the  assessment  thereof 
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lo  the  rear  1900.  It  further  appears  that  the 
relator  herein  la,  and  for  aeveral  years  last 
imst  has  been,  a  resident  and  taxpayer  In 
Unctdn  county,  and  now  owns  a  large  amount 
of  real  and  personal  property  In  said  connty 
subject  to  taxation. 

It  la  earnestly  contended  by  the  learned 
counsel  for  the  relator  that  the  action  of  the 
ktate  board  of  equalization  herein  complained 
of  was  not  warranted  by  law.  or,  In  other 
words,  that  the  state  board  had  no  authority 
or  power  to  raise  the  a^r^te  valuation  of 
the  property  of  the  state  as  fixed  by  the  sev- 
eral county  boards  of  equalization,  and  trans- 
mitted to  the  state  auditor  by  the  various 
county  au^lltors.  And  if  this  contention  be 
true.  In  polut  of  fact  It  must  be  conceded 
that  that  act  of  the  board  was  and  Is  null 
and  void,  for  it  Is  a  firmly  established  prin- 
ciple of  law  that  boards  of  equalization, 
whether  county  or  state,  possess  only  such 
powers  as  are  conferred  upon  them  either  by 
statute  or  the  constitution.  But  so  long  as 
such  bodies  Iteep  within  the  limits  fixed  by 
legislative  authority,  and  violate  no  provision 
of  the  couatitutlon,  their  a^ta  are  not  sub^ 
Ject  to  review  by  the  courts.  "The  power  of 
taxation,"  says  Judge  Cooley,  "is  an  incident 
of  sovereignty,  and  is  possessed  by  the  gov- 
ern luent  withont  being  expressly  conferred  by 
the  people.  It  Is  a  legislative  power,  and 
when  the  people,  by  their  constltutionB,  cre- 
ate a  departfaent  of  government  upon  which 
they  confer  the  power  to  make  laws,  the  pow- 
er of  taxation  is  conferred  as  part  of  the  more 
general  power.  •  ♦  *  Everything  to  which 
.the  legislative  power  extends  may  be  the  Sub- 
ject of  taxation,  whether  It  be  person  or 
PE0j>ert7,  or  possession,  franchise,  or  privi- 
lege, or  occupation  or  right  Nothing  but  ex- 
press constitatlonal  limitation  ui^o  legisla- 
tive authority  can  exclude  anything  to  which 
the  authority  extends  from  the  grasp  of  the 
taxing  power,  If  the  l^lalature  In  Ita  dla-, 
cretloo  shall  at  any  time  select  it  for  revenue 
purposes.  And  not  only  is  the  power  unlim- 
ited as  to  subjects,  but  in  Its  very  nature  It 
acknowledges  no  limits,  and  may  be  carried 
to  any  extent  which  the  government  may  find 
expedient  It  may  therefore  be  employed 
again  and  again  upon  the  same  subjects,  even 
to  the  extent  of  exhaustion  and  destnictlon, 
and  may  thus  become.  In  its  exercise,  a  power 
to  destroy."  Cooley,  Tax'n  (2d  Ed.)  pp.  4,  5. 
From  the  principles  thus  stated.  It  follows 
that  our  legislature,  If  not  inhibited  by  the 
constitution,  not  only  has  the  power  to  deter- 
mine the  subjects  of  taxation,  but  to  pre* 
scribe  the  method  of  assessment  and  collec- 
tion of  taxes.  And  It  Is  not  disputed  in  this 
case  that  the  legislature  bad  the  right  to  cre- 
ate a  state  board  of  equalisation,  and  to  des- 
ignate its  duties  and  tbc  manner  of  perform- 
ing them.  Indeed,  it  is  eeoerally  understood 
that  such  boards  are  necessary  In  order  to  se- 
cure uniformity  and  Justness  In  tlie  Imposi- 
ticti  of  taxes  upon  the  citizens  of  the  state. 
Oouiisel  for  the  relator  have  cited  several 


Judicial  dectelonB  In  aapport  of  thdr  conten- 
tion, bat  the  question  now  under  considera- 
tion moat  be  determined  In  accordance  with 
the  profvldonB  of  our  own  constitution  and 
statutes.  DedslonB  based  on  statutes  essen- 
tlally  different  fnnn  ours  cannot  be  deemed 
of  controlimg  force  here,  except  in  so  fkr  as- 
tbey  announce  prindples  of  law  of  Dnivasal 
application.  Section  1,  art  7,  of  our  consti- 
tution proTldeci:  "All  pn^erty  In  the  state, 
not  exempt  under  the  laws  of  the  United 
States,  or  under  this  c<MiBtitution,  shall  l>e 
taxed  In  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law.  The  legislature 
shall  provide  by  law  for  an  annual  tax  suffi- 
cient, with  other  sources  of  revenue,  to  de- 
fray the  estimated  wdlnary  expenses  of  tiie 
state  for  each  fiscal  year.  And  for  the  pur- 
pose of  paying  the  state  debt  If  there  be  aajr 
the  legislature  shall  provide  for  levying  a  tax 
annually,  sufficient  to  pay  the  annual  fntav 
eat  and  principal  of  such  debt  within  twenty 
years  from  the  final  passage  of  the  law  creat- 
ing the  debt"  And  section  2  provides  as  toil- 
lows:  "The  legislature  shall  provide  by  law 
a  uniform  and  equal  rate  of  assessment  and 
taxation  on  all  property  In  the  state,  accord- 
ing to  its  value  in  money,  and  shall  prescribe 
such  regulations  by  general  law  as  sball  se- 
cure a  Just  valuation  taxatiaa  vt  all  prc^- 
erty,  so  that  every  person  and  corporation 
shall  pay  a  tax  In  x^portion  to  the  rahie  of 
his,  her  or  Its  property.  •  *  It  will 
be  seen  from  the  above  quotations  that  the 
legislature  is  required  by  the  constitution  t» 
provide  by  law  such  an  annual  tax  as  may  be 
necessary  to  defray  the  ordinary  ei^enses  of 
the  state;  to  provide  for  levying  a  tax  an* 
nually  for  the  payment  of  the  interest  and 
principal  of  the  state  debt  If  any.  within  a 
designated  time;  to  provide  by  law  a  uniform 
and  equal  rate  of  assessment  and  taxation  oo 
all  taxable  property  of  tbe  state,  according  to 
Its  value  In  money,  and  to  prescribe  such  reg- 
ulations as  shall  secure  a  Just  valuation  for 
taxation  of  all  properl7'  Thoe  provlBlons.  It 
will  be  noticed,  are  very  general  in  their  cllia]^ 
acter,  and  the  particular  provisions  of  the 
laws  and  regulations  necessary  to  effectuate 
tbe  requirements  of  the  constitution  are  left 
to  the  Judgment  of  the  legislature.  And  that 
the  legislature  has  endeavored  to  comply  with 
the  above-stated  mandates  of  the  constitution 
will  be  made  manifest  by  an  examination 
of  the  revenue  act  of  March  16,  1887  (Laws 
1807,  p.  186;  1  BaUinger's  Ann.  Codes  &  St 
§  IGuo  et  seq.),  and  the  amendments  thereof 
passed  in  1899  and  1901. 

Section  1  of  the  revenue  law  of  1897,  which 
is  still  in  force,  provides:  "All  real  and  p^- 
Bonal  property  now  existing,  or  that  shall  be 
hereafter  created  or  brought  Into  this  state, 
shall  be  subject  to  assessment  and  taxation 
for  the  support  of  the  state  government,  and 
for  county,  school,  municipal  or  such  other 
purposes  as  shall  be  designated  by  law.  upon 
equalized  valuations  thereof,  fixed  with  refer- 
ence thereto  on  the  first  diur  of  March  at  13 
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o'clock  meridian,  in  each  and  every  year  in 
which  the  same  shall  be  Hated,  except  such 
property  as  shall  be  expressly  exempted  there- 
from by  the  prorisioos  of  law." 

Section  6  of  the  revenue  law  Is  as  follows: 
"AH  real  property  In  this  state  subject  to 
taxation  shall  be  listed  and  assessed  under 
the  provisions  of  this  act  in  the  year  1900, 
and  biennially  thereafter  on  every  even 
numUored  year,  with  reference  to  Its  valoe 
on  the  first  day  of  March  preceding  the  as- 
sessment.- All  personal  property  in  this 
state  subject  to  taxation  shall  be  listed  and 
assessed  every  year  with  reference  to  Its 
valne  on  the  first  day  of  March  preceding 
the  aBsessment:  provided,  that  the  assessed 
value  of  all  real  property  in  this  state  as 
fixed  by  the  assessment  of  1897  shall  be  the 
assessed  value  until  the  year  1900:  provided 
further,  that  real  estate  becoming  subject  to 
taxation  since  the  last  assessment,  and  Im- 
provements upon  real  estate  nmde  since  the 
last  assessment,  shall  be  assessed  and  In- 
cluded In  the  assessment  list  and  tax  roll  la 
every  odd  numbered  year:  and  provided  fur- 
ther, that  the  destruction  or  removal  of  im- 
provements since  the  last  preceding  assess- 
ment shall  be  duly  noted  by  the  county  as- 
sessor, and  the  assessment  and  tax  rolls 
herein  provided  made  to  confcrm  to  such 
changes:  provided  further,  that  all  real 
estate  subject  to  taxation  shall  be  listed  by 
the  assessor  each  year  In  the  detailed  and 
assessment  list,  and  In  each  odd  nnmbered 
year  the  valuation  of  each  tract  for  taxa- 
tion shall  be  the  same  aa  the  valuation  there- 
of as  equalized  by  the  county  board  of  equal- 
ization In  the  preceding  year." 

Upon  the  subject  of  equalisation  boards, 
and  their  {towers  and  duties,  we  find  the  fol- 
lowing provisions  of  law: 

"See.  58.  The  county  commlssiouers,  or  a 
majority  of  them,  shall  form  a  board  for  the 
equalization  of  the  assessment  of  the  prop- 
erty of  the  county.  They  shall  meet  for  this 
porpose  annually,  on  the  first  Monday  la 
August,  at  the  office  of  the  auditor,  who  shall 
act  as  cleric  of  said  board,  and,  having  each 
taken  an  oath  fairly  and  impartially  to  per- 
form their  duties  as  members  of  such  board, 
they  shall  examine  and  compare  the  returns 
of  the  assessment  of  the  property  of  the 
county,  and  proceed  to  equalize  the  same  so 
that  each  tract  or  lot  of  real  property  and 
each  article  or  class  of  personal  property 
shall  be  entered  on  the  assessment  list  at  Its 
true  and  fair  value,  subject  to  the  following 
rules:  First,  they  shall  raise  the  valuation 
of  each  tract  or  lot  of  real  property  which  in 
their  opinion  Is  returned  below  its  true  and 
fair  value  to  such  price  or  sum'  as  they  be- 
lieve to  be  the  true  and  fair  value  thereof, 
after  at  least  five  days'  notice  shall  have 
been  given  in  writing  to  the  owner  or  agent; 
second,  tb^y  ahall  reduce  the  valuation  of 
#aeb  tract  or  lot  which  In  their  opinion  is  re- 
turned above  Its  true  and  fair  value  to  such 
price  or  sum  as  they  believe  to  be  the  true 


I  and  fair  value  thereof;  third,  they  shall  raise 
I  the  valuation  of  each  class  of  personal  prop- 
erty which  in  their  opinion  is  returned  be- 
low Its  fair  and  true  value  to  such  price  or 
sum  as  they  believe  to  be  the  true  and  fair 
value  thereof,  and  they  shall  raise  th&  aggre- 
'  gate  value  of  the  personal  property  of  each 
I  individual  whenever  they  believe  that  such 
aggregate  value  is  less  than  the  true  valua- 
1  tlou  of  the  taxable  personal  property  pos- 
sessed by  such  individual  to  such  sum  or 
'  amount  as  they  believe  to  be  the  true  value 
I  thereof,  after  at  least  five  days'  notice  shall 
I  have  been  given  In  writing  to  the  owner  or 
:  agent  thereof;  fourth,  they  shall,  upon  co'm- 
i  plaint  la  writing  of  any  party  aggrieved,  be- 
!  Ing  a  non-resident  of  the  county  in  which  bis 
j  property  Is  assessed,  reduce  the  valuation  of 
!  each  class  of  personal  property  enumerated 
i  in   section  16  aforesaid,   which   In  their 
{  opinion  Is  returned  above  Its  true  and  fair 
1  value,  to  such  price  or  sum  as  they  believe 
j  to  be  the  true  and  fair  value  thereof;  and, 
I  upon  like  complaint,  they  shall  reduce  the 
i  aggregate  valuation  of  the  personal  property 
1  of  such  individuals  who.  In  their  opinion, 
I  have  been  assessed  at  too  large  a  sum,  to 
I  such  sum  or  amount  as  they  believe  was  the 
!  true  and  fair  value  of  his  personal  property. 
I  The  county  auditor  shall  keep  an  accurate 
!  journal  or  record  of  the  proceedings  and  or- 
i  ders  of  said  board  in  a  book  kept  for  that 
porpose,  showing  the  facta  and  evidence 
upon  which  their  action  is  based,  and  the 
said  record  sball  be  published  the  same  as 
other  proceedings  of  county  commissioners, 
and  a  copy  of  such  published  proceedings 
i  shall  be  transmitted  to  the  auditor  of  state, 
with  the  abstract  of  assessment  hereinafter 
required.   The  county  board  of  equalization 
may  coutiaue  In  session  and  adjourn  from 
time  to  time  during  three  weeks,  and  shall 
remain  In  session  not  less  than  three  days, 
commencing  on  the  said  first  Monday  la 
August,  but  after  final  adjournment  the  coon- 
I  ty  commissioners  shall  not  have  power  to 
I  change  the  assessed  valuation  of  the  prop- 
I  erty  of  any  person,  or  to  reduce  the  aggre- 
j  gate  amount  of  the  assessed  valuation  of 
i  the  taxable  property  of  the  county,  but  may 
I  correct  such  errors  In  description  or  double 
assessmeats:  provided,  that  no  taxes,  except 
I  special  taxes,  shall  be  extended  upon  the  tax 
I  rolls  until  the  property  valuations  are  equal- 
I  ized  by  the  state  board  of  equalization  for 
the  purpose  of  raising  the  state  revenue." 

"See.  60  [as  amended  In  act  of  1899  (Iawb 
p.  288)].   The  secretary  of  state,  the  com- 
missioner of  public  lands  and  the  auditor  of 
state  shall  constitute  the  board  of  equaliza- 
tion.  The  auditor  shall  be  president  of  the 
I  board,  and  they  shall  remain  in  session  not 
I  to  exceed  twenty  days;  may  adjourn  from 
I  day  to  day,  and  employ  such  clerical  assist- 
ance as  may  be  deemed  necessary  to  facili- 
tate its  labors:  provided,  that  the  expense  of 
such  board  shall  not  exceed  the  sum  of  $500 
1  la  aay  one  year.   The  said  board  shall  meet 
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annually  on  ibe  first  Tuesday  in  S^tember. 
at  the  office  of  the  auditor  of  state,  and  shall 
examine  and  compare  the  retnms  of  the  as- 
sessment of  the  property  In  the  several  coun- 
ties of  the  state,  and  proceed  to  equalize  the 
same,  so  that  each  county  In  the  state  shall 
pay  its  due  and  Just  proportion  of  the  taxes 
for  state  purposes  for  such  assessment  year, 
according  to  the  ratio  the  valuation  of  the 
property  of  each  county  bears  to  the  total 
valuation  of  all  the  property  In  the  state. 
First.  They  shall  classify  all  propa-ty,  real 
and  personal,  and  shall  raise  and  lower  the 
valuation  of  any  class  of  property  In  any 
coilnty  to  a  value  that  shall  be  equal  and 
uniform  so  far  as  pos^hle,  In  every  part  of 
the  state,  for  the  purpose  of  ascertaining  the 
Just  amount  of  tax  due  from  each  county 
for  state  purposes.  Second.  The  secretary 
shall  keep  a  fall  record  of  the  proceedings 
of  the  board,  and  the  same  shall  be  pub- 
lished In  the  biennial  report  of  the  auditor 
of  state.  Third.  They  sliall  have  authority 
to  adopt  rules  and  regulatlona  for  tiie  gov- 
ernment of  the  board,  and  to  enforce  obedi- 
ence to  Its  ordors  in  all  mattos  In  relation 
to  the  returns  of  county  assessments  and 
equalization  of  values  by  said  board.  The 
said  board  of  equalization  shall  apportion 
the  amount  of  tax  for  state  purposes  as  re- 
quired by  law,  to  be  raised  in  the  state 
among  the  several  counties  therein,  la  pro- 
portion to  the  valuation  of  the  taxable  prop- 
erty therein  for  the  year,  as  equalised  "by  the 
.board,  and  shall  also  ascertain  the  gross 
amounts  Justly  due  from  each  county  for 
military,  state  bond  interest,  and  state  bond 
sinking  fund  taxes,  at  rates  and  limitations 
fixed  by  law.  It  shall  be  the  duty  of  the 
county  auditor  In  each  county  when  he  shall 
have  received  the  report  of  the  state  auditor, 
as  provided  in  section  61  of  this  act,  to  deter- 
mine the  rates  per  cent  necessary  to  raise 
the  taxes  required  for  state  purples  as  de- 
termined by  the  state  board  of  equalization, 
and  place  the  same  on  the  tax  rolls  of  the 
county  as  provided  by  law," 

Section  fll,  as  amended  by  the  act  of  1809 
(lA-wm  1889,  p.  289),  requires  the  state  audi- 
tor, within  10  days  after  the  state  board  ad- 
Jonms,  to  transmit  to  each  county  auditor  a 
transcript  of  the  proceedings  of  the  board, 
specifying  the  amount  to  be  levied  and  col- 
lected on  the  assessment  books  for  state 
purposes  for  such  year.  It  also  requires  the 
state  auditor  to  certify  to  each  county  the 
amounts  due  to  each  fund,  and  unpaid,  from 
such  county,  for  the  seventh  preceding  year, 
commencing  with  the  tax  levied  for  the  year 
1892;  and  each  year  thereafter  the  delin- 
quent state  taxes  are  required  to  be  certified 
to  the  county  auditors,  and  the  sum  added  to 
the  amount  levied  for  the  current  year.  It 
is  provided  In  section  02  that:  "The  amount 
of  state  tax  shall  be  levied  by  the  state 
Imard  of  equalization,  and  the  rate  be  ascer- 
tained by  tbe  several  county  auditors  on  the 
valuation  in  their  respective  counties:  pro- 


vided, tliat  the  amount  levied  In  any  one 
year  shall  not,  for  general  state  purposes, 
exceed  three  mills  on  a  dollar,  property  vat 
uatlon  of  the  entire  state."  Thia  section 
furtlier  provides  tl  :t  "the  amount  of  levy, 
as  determined  annually  by  the  state  board, 
shall  be  certified  by  the  auditor  of  state  to 
each  county  auditor  on  or  befwe  the  last 
Monday  of  S^tember  of  each  year."  The 
duties  of  the  several  county  assessors  are 
spedflcally  prescribed  in  the  nveuae  law. 
The  powers  and  duties  of  the  variona  county 
auditors  and  treasurers  are  also  specified 
in  said  act  of  1897»  in  so  far  as  they  r^te 
to  taxation.  The  county  asaeaaor  is  fur- 
nished with  a  printed  detail  list  wherein  a 
designation  of  the  dlffraent  kinds  of  property 
subject  to  taxation  is  set  fwth  in  a  con- 
venient and  proper  fonn,  and  in  which  the 
assessor  Is  required  to  set  down  In  the  prop- 
er column,  opposite  the  sev^l  kinds  and 
descriptions  of  property,  the  true  and  fair 
value  of  such  property,  and  to  file  sneh  lists 
with  tbe  clerk  of  the  county  board  of  equal- 
ization, bound  in  book  fonn,  for  the  purpose 
of  equalization  by  the  said  board.  The  as- 
sessor Is  also  required  to  verify  such  re- 
turns by  affidavit  in  accordance  with  a  form 
prescribed  by  the  statute;  and,  "after  the 
same  has  been  duly  equalised  the  county 
and  state  board  of  equalization,  the  same 
shall  be  delivered  to  the  county  auditor,  who 
shall  otend  the  amount  as  levied  the 
state  and  county  boards  upon  the  said  detail 
and  assewment  lists  as  provided  by  law." 
See  section  54.  In  section  66  of  this  act  (tf 
1807,  it  Is  provided  that  the  comity  auditor 
shall  carefully  enmine  the  assessment 
books  when  returned  to  him  by  the  asaeaaor. 
and.  If  he  discovers  tAat  the  assessment  of 
any  property  has  been  omitted,  he  shall  ex^ 
ter  the  same  upon  the  proper  list,  and  fortb- 
vlth  notify  the  assessor  making  sucb  omis- 
sion, who  shall  immediately  proceed  to  as- 
certain the  value  thereof,  and  correct  his 
original  return;  and,  In  case  of  the  Inability 
or  neglect  of  the  assessor  to  perform  his 
duty,  the  auditor  shall  ascertain  the  value 
of  such  property,  and  make  tbe  necessary 
corrections.  Section  48  of  the  same  act  de- 
clares that  all  property  shall  be  assessed  at 
Its  true  and  fair  value  In  money,  and  Uiat 
the  true  cash  value  of  proper^  shall  be 
that  value  at  which  the  property  would  be 
taken  In  payment  of  a  Just  debt  from  a  sol- 
vent debtor.  It  also  declares  that.  In  assess- 
ing real  property,  the  value  of  the  hind  and 
tbe  value  of  the  Improvements  thereon  shall 
be  separately  determined,  and  tbat  In  valu- 
ing any  real  property  on  which  there  Is  a 
coal  or  other  mine,  or  stone  or  other  quarry, 
the  same  shall  be  valued  at  such  a  price  as 
such  property,  Including  the  mine  or  quarry, 
would  bring  at  a  fair  voluntary  sale  for 
cash. 

It  will  appear  from  an  examination  of  the 
proTisionR  of  tbe  revenue  law  alwve  r^crred 
to  that  the  boards  of  equaltzatlfm— county 
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and  Btate— are  constituent  parts  of  the  ma- 
chinery of  taxation,  and  that  each  Is  rested 
with  certain  powers,  and  charged  with  spe- 
cial dntles.  It  is  true  that  such  boards  are 
not  specifically  provided  for,  or  even  men- 
tioned. In  the  constitution,  but  it  does  not 
follow  from  that  fact  that  the  legislature 
was  without  power  to  create  them,  and  pre- 
scribe their  powers  and  duties.  There  Is 
nothing  In  the  constitution  forbidding  the 
establishment  of  such  hoards,  and  It  was 
therefore  within  the  province  of  the  legisla- 
ture to  create  them,  if  It  deemed  them  neces- 
sary, in  order  to  secure  that  uniform  and 
equal  rate  of  assessment  and  taxation  on  all 
property  In  the  state  according  to  its  value 
in  money,  and  the  Just  valuation  of  ail  prop- 
erty, required  by  the  constitution.  In  fact, 
as  we  have  already  stated,  it  Is  not  claimed 
by  tlie  relator  that  the  legislature  had  not 
the  power  to  establish  these  boards  of  equal- 
ization and  designate  their  duties.  The  con- 
tention is,  as  we  have  said,  that  the  state 
board  exceeded  Its  power  and  jurisdiction 
In  raising  the  aggregate  valuations  as  re- 
turned by  the  county  boards  of  equalization. 

It  Is  insisted,  on  the  part  of  the  relator, 
that  the  powers  of  the  state  board  are  re- 
stricted by  law  to  a  mere  equalization  of  the 
aggregate  valuation  of  the  property  In  the 
several  counties,  as  fixed  by  the  county 
boards,  and  that  It  has  no  right  or  power  to 
increase  the  total  valuation  of  the  property  of 
the  state  so  fixed  upon  it;  and  It  Is  argued, 
in  effect,  that  when  the  state  board  raised, 
as  It  did  in  this  Instance,  the  valuation  of 
the  property  in  some  of  the  counties  of  the 
state  as  returned  to  it  by  the  respective  coun- 
ty auditors,  and  adopted  the  valuations  re- 
turned from  other  counties  as  the  true  and 
Just  valuations  therein.  It  failed  to  exercise 
Its  proper  functions,  and  a^med,  without 
authoiity  of  law,  to  act  In  the  capacity  of  as- 
sessor; that  if  the  board  deemed  It  proper 
and  Just  to  raise  the  valuations  In  certain 
counties,  and  accordingly  did  so,  It  was  In- 
cumbent upon  it  to  decrease  the  valuations  In 
the  remaining  counties  In  an  equal  amount, 
because  In  no  other  way  could  equalization  be 
effected  at  all.  And  this  position  seems  to  be 
In  accord  with  the  ruling  In  the  cases  of 
People  V.  Lothrop,  3  Colo.  428;  State  v.  State 
Board  of  Equalization,  18  Mont  473,  46  Pac 
■2m;  Wells,  Fargo  &.  Oo.  v.  State  Board  of 
Equalisation,  50  Cal.  194;  and  some  others 
cited  by  counsel  for  the  relator.  The  first 
two  cases  above  mentloued  are  perhaps  more 
favorable  to  relator's  contention  than  any  of 
the  other  cases  cited  by  him,  but  both  of 
those  decisions  are  based  upon  constitutional 
end  statutory  provisions  materially  different 
from  ours,  and  therefore  cannot  be  consid- 
ered as  authoritative  here.  The  decision  in 
the  Montana  Case,  It  will  be  noticed,  was  rest- 
ed largely.  If  not  wholly,  upon  the  provision 
of  the  constitution  of  Montana,  which  had 
been  adopted  from  the  Colorado  constitution 
after  It  lutd  been  Interpreted  by  the  supreme 


court  of  the  latto-  state.  The  court  proceed- 
ed upon  the  presumption  that  the  f  ramers  of 
the  Mtmtana  constitution  were  "conversant 
with,  and  designed  to  adopt,  also,"  the  Inter- 
pretation given  to  the  section  in  Colorado. 
See  State  t.  Fortune  (Mont)  60  Pac.  1066. 
In  the  case  last  cited,  the  Montana  court  ad- 
hered to  the  doctrine  announced, in  State  v. 
State  Board  of  Equali7.atlon,  supra,  but  it  ap- 
pears that  the  chief  Justice  concurred  in  the 
opinion  for  the  sole  reason  that  he  considered 
himself  bound  to  do  so  by  the  former  decision 
of  the  court.  He  said:  "I  concur  In  the  fore- 
going opinion  solely  ou  tlie  ground  of  stare 
decisis.  If  the  question  involved  were  a  new 
one  In  this  state,  I  should  be  In  favor  of  dis- 
regarding the  construction  given  to  the  sec- 
tion of  the  constitution  by  the  supreme  court 
of  Colorado  in  People  v.  Lothrop,  3  Colo.  428, 
and  followed  by  this  court  In  State  v.  State 
Board  of  Equalization,  18  Mont.  473,  46  Pac. 
24}t!,  fls  demonstrably  wrong."  It  was  held  in 
that  case  that  the  state  board  of  equalization 
was  without  power  to  change  the  valuation 
of  any  class  of  property.  Its  authority  being 
limited  to  raising  or  lowering  the  entire  as- 
sessment of  a  county.  But  such  Is  not  the 
case  in  this  state,  for  our  state  board  is  not 
only  anthorized,  but  required,  to  "classify  all 
property',  real  and  personal,  and  to  raise  and 
[or]  lower  the  valuation  of  any  class  of  prop- 
erty In  any  county  to  a  value  that  shall  be 
equal  and  uniform,  so  far  as  possible,  in  every 
part  of  the  state,  for  the  purpose  of  ascer- 
taining the  Just  amount  due  from  each  county 
for  state  purposes."  Section  60,  supra.  And 
the  records  of  the  proceedings  of  the  board  at 
its  1001  session  show  that  It  classified  all 
property  In  the  state,  and  raised  the  valua- 
tion of  certain  classes  of  property  in  certain 
counties  to  such  a  sum  or  amonnt  as  it  deem- 
ed necessary  to  secure  an  equal  and  uniform 
valuation,  so  far  as  possible,  tliroughout  the 
state.  This  It  certainly  had  the  right  to  do, 
under  the  statute,  and  the  fact  that  this  act 
of  the  board  resulted  to  Increasing  the  aggre- 
gate value  <tf  all  the  property  In  the  state, 
as  returned  by  the  county  boards,  Is  no  argu- 
ment against  Its  validity.  After  a  careful 
examination  and  consideration  of  the  provi- 
sions of  the  revenue  laws  and  the  constitution 
applicable  to  the  question  now  before  ns,  we 
are  convinced  that  the  contention  of  the  re- 
lator now  under  consideration  Is  clearly  un- 
tenable. Under  the  constitution  and  laws  of 
Utah,  which  are  almost  Identical  with  the 
provisions  of  our  constitution  and  statutes  on 
the  subject  in  question,  the  supreme  court  of 
tiiat  state,  in  the  case  of  State  T.  Thomas 
(Utah)  50  Pac:  615,  held  that  the  state  lioard 
of  equaiizatiou  had  power,  if  necessary,  tor 
the  purpose  of  equalization,  either  to  raise  w 
lower  the  aggregate  valuation  of  all  the  coun- 
ties In  the  state.  That  case  is  a  well-consid- 
ered one,  and  the  decision  therein  is.  In  our 
Judgment,  peculiarly  applicable  to  the  case  at 
bar.  The  cases  from  Colorado  and  Montana, 
above  mentioned,  pi'essed  upon  the  at- 
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tention  of  the  court  Id  that  case,  hut  It  de> 
cllned  to  follow  them  for  the  reason  that 
they  were  not  In  point  under  the  provisions 
of  the  constitution  and  laws  of  Utah  relating 
to  revenue  and  taxation.  See,  also,  Salt  Lake 
City  V.  Armstrong  (Utah)  49  Pac.  &il;  Wal- 
lace V.  BuUen  (Ok!.)  52  Pac.  954;  Id.,  54  Pac. 
074;  Renfrew  v.  Wehb  (Okl.)  54  Pac.  448. 
In  "Wallace  v.  Bullen.  supra,  several  of  the 
authorities  cited  by  the  relator  are  reviewed 
and  distinguished;  and,  on  rehearing,  the 
court  in  tliat  case  expressly  overruled  the 
case  of  Gray  v.  Stiles  (Okl.)  49  Pac.  1083, 
for  the  reason  that  the  law  was  not  correctly 
stated  therein,  and  followed  the  Utah  case  ot 
State  V.  Thomas,  50  Pac.  615. 

It  Is  further  contended  by  the  relator  that 
the  state  board  of  equalization  had  no  power 
to  Increase  or  change  real  estate  valuations 
Id  the  year  1901,  even  If  it  had  the  power 
to  do  so  In  the  year  1900;  having  exercised 
such  power  In  the  latter  year.  But  itwiUbe  ob- 
served that  section  3  of  the  revenue  law,  here- 
inbefore set  out  provides  that  "all  real  es- 
tate *  •  *  shall  be  subject  to  taxation 
•  •  ♦  upon  equalized  valuations  thereof, 
fixed  with  reference  thereto  on  the  first  day 
of  March  •  •  •  in  each  and  every  year 
In  which  the  same  shall  be  listed."  And  sec- 
tion G  Oast  proviso)  declares  that  all  real  es- 
tate subject  to  taxation  shall  be  listed  by  the 
assessor  each  year  In  the  detailed  and  araess* 
ment  list  And  by  reading  these  two  sec- 
tions. In  connection  with  sections  5S  and  60, 
supra,  tt  will  appear  that  all  real  estate  must 
be  listed  each  year,  and  equalized  by  the 
county  boaid  of  equalization,  and  also  by  the 
state  board,  each  year. 

We  conclude  that  the  state  board  had  the 
power  to  do  the  things  complained  of  here- 
in, and  the  demurrer  to  the  affidavit  Is  there- 
fore sustained,  and  the  application  for  the 
writ  of  review  denied. 

HADLEY,  FULLEUTON.  MOUNT,  and 
white;  JJ.,  concur;  REAVIS,  O.  J„  In  re- 
sult 
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HASTINGS  V.  ANACOItTES  PACKING  CO. 
et  al. 

(Supreme  Court  of  Washington.    July  26, 
1902.) 

CORPORATIONS— CITIZENSHIP—OWNERSHIP  OP 
STOCK  BY  ALIENS— PLACE  OF  BUSINESS- 
OWNERSHIP  OF  LANDS  nV  FOREIGN  CORPO- 
RATIONS —  FISHING  SITE  —  SUIT  BETWEEN 
LOCATORS  —  PLEADING  —  INJUNCTION  —  AP- 
PEAL—HARMLESS ERROR— FISH— STATUTORY 
REGULATION— VIOLATION  OF  STATUTE— EP- 
PECT. 

1.  Ballinrrcr's  Ann.  Codes  &  St  I  4250  et 

seg.,  jirovidcs  that  any  two  or  more  persons 
mny  orKani?.e  a  corporation  for  any  of  the  pur- 
poHes  therein  specified;  section  4255  requires 
one  member  of  the  board  of  directors  of  a  cor- 
poration to  be  a  resident  of  the  stnte,  and  that 
a  majority  of  such  board  shall  he  citizens  of  the 
United  States;  and  Const,  art.  2,  'i  H8,  prohibits 
foreign  corporations  from  acc)uiring  ownership 
In  lands  in  the  state,  and  provides  that,  for  the 
l^urposes  of  snch  prohibition,  a  corporation  m 


majority  of  whose  stock  Is  held  by  aliens  sha.ll 
he  doeined  to  he  foreign.  These  are  the  only 
limitations  as  to  the  citizenship  of  incorpora- 
tors. Bcld,  that  a  corporation  organized  under 
the  laws  ot  the  state,  but  a  majority  of  whose 
ftook  is  held  by  aliens,  is  a  domestic  corpom- 
tion  in  all  respects  except  as  to  the  ownership 
of  lands. 

2.  A  license  to  fish  in  the  waters  of  the  state, 
and  to  locate  and  occupy  a  fishing  site,  does  not 
con!4tittite  owneifibip  of  lands,  wifhin  Const  art 
'2.  i  Xi.  forbidding  the  acquisition  of  lands  in 
the  stfite  by  foreign  corporations. 

.1.  The  fact  that  a  corporation  has  Its  real  and 
active  place  of  business  outside  of  the  state  for 
certain  seasons  Of  the  year  does  not  make  It  a 
nonresident. 

4.  A  corporation  having  its  real  place  of  bad- 
ness outside  of  the  state  for  certain  seasons  of 
the  year  is  not  thereby  rendered  guilty  of  a  vio- 
lation of  the  statutory  requirement  that  arti- 
cles of  incorporation  must  state  the  city,  town, 
or  locality  In  which  the  corporation's  principal 
place  of  bnsiQes»  is  to  be  located. 

5.  An  fflfflrmative  plea  seeking  to  raise  a  ques- 
tion which  has  already  been  put  in  issue  by  the 
complaint  and  denials  thereto  is  demurrable. 

6.  1q  a  controversy  over  a  fishing  site  alleged 
to  have  be*n  located  by  both  parties  under 
the  law  forbidding  any  one  person  from  operat- 
ing more  than  three  of  such  sites,  an  allega- 
tion that  defendant  operated  more  than  three 
sites  was  Insufficient  to  authorize  the  admis- 
sion of  evidence  to  show  that  any  particular 
site  was  being  unlawfully  operated:  an  alle- 
gation of  the  particular  location  claimed  to  be 
unlawful  being  necessary,  to  raise  such  issue. 

7.  The  violation  of  Acts  1899,  §  6,  imposing  a 
penalty  upon  all  locators  of  fishing  sites  who 
fail  to  furnish  the  fish  commissioners  a  sworn 
statement  of  the  number  and  location  of  their 
traps,  etc.,  is  a  matter  between  the  state  and 
the  guilty  parties,  and  cannot  he  taken  ad- 
vantnse  of  in  any  way  by  a  private  individual. 

8.  Injunction  suits  being  tried  de  novo  on 
appeal,  the  admission  of  incompetent  evidence 
by  the  trial  court  Is  not  reversible  error,  irince 
the  appellate  court  wUl  disregard  the  incompe- 
tent evidence. 

Appeal  from  superior  court  San  Joan  coun- 
ty; George  A.  Joiner,  Judge. 

Suit  by  Jj.  B.  Hastings  against  the  Ana- 
cortcs  Packing  Company  and  another.  From 
a  decree  in  favor  ot  defendants,  plaintiff  ap- 
peals. Affirmed. 

Sweeney,  French  &  Stdner,  for  appellant 
Dorr  &  Hadley  and  Kerr  &  McCord,  Cor  re* 
spondents. 

FULLERTON,  J.  This  Is  a  contest  over 
a  fishing  site.  In  hie  complaint  the  appel- 
lant who  was  plnintifl^  below,  after  alleg- 
ing the  due  Incorporation  of  the  respondent 
Annoortes  Packing  Company  under  and  by 
virtue  of  the  laws  of  the  state  of  Washing- 
ton, further  alleged  that  he  was  the  owner 
of  a  certain  pound-net  fishing  license  issued 
to  him  by  the  fish  commiBsIoner  of  the  state 
of  Washington,  and  by  reason  thereof  was 
authorized  to  locate  a  pound  net  in  any  of 
the  waters  of  Puget  Sound  wherein  pound 
nets  were  not  especially  prohibited  by  law; 
that  on  the  6th  day  of  AprU,  1901,  while 
such  license  was  in  full  force,  he  located  a 
fishing  site  In  the  waters  of  Paget  Sound, 
at  or  near  the  southwest  point  of  San  Joan 
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Island,  known  as  "Salmon  Banks,"  by  driv- 
ing piles  and  posting  bis  license  number 
tbereon  In  tbe  manner,  required  by  statute; 
that  thereafter  he  caused  the  site  to  be  sur- 
Teyed,  and  a  plat  thereof  made  and  filed 
with  tbe  fish  commissioner;  that  on  or  about 
the  15th.  day  of  April,  1901,  the  respondents 
wrongfully,  willfully,  and  maliciously  enter- 
ed npon  bis  locatitui,  removed  one  of  the  piles 
placed  thereon  by  him,  and  then  and  tbere 
proceeded  to  drive  other  piles  preparatory 
to  tbe  construction  of  a  fish  trap  thereon,  and 
attempted  to  appropriate  tbe  site  to  their 
own  use  and  exclude  him  therefrom;  that 
the  respondents'  entry  thereon  was  wrong- 
ful, willful,  and  malicious,  and  to  his  dam- 
age In  a  large  sum.  Injunctive  relief  was 
demanded.  Tbe  answer  of  tbe  respondent 
Winch  was,  in  effect,  a  disclaimer  of  In- 
terest The  respondent  Anacortes  Packing 
Company  answered,  denying  tbe  material  al- 
legations of  the  complaint;  admitting,  how- 
ever, Its  due  incorp<H-atIon;  that  the  appel- 
lant bad  driven  piles  on  the  site  as  allied, 
and  posted  a  number  thereon;  and  that  it 
on  or  about  the  l&tb  of  April,  1901,  entered 
on  the  site  in  question,  and  proceeded  to 
drive  plies  preparatory  to  constructing  a 
trap  for  the  fishing  season  of  1901,— averring 
that  such  entry  was  of  rlgbt  Further  an- 
swering, by  way  of  a  cross  complaint  it  al- 
leged that  tbe  fishing  site  in  question  was 
first  located  by  Its  predecessor  In  Interest,  as 
early  as  the  beginning  of  the  Qsbing  season 
of  ISOG,  and  that  such  site  had  been  continu- 
ously occupied  and  fisbed  by  its  predecessor 
in  Interest  and  Itself  during  the  flsbing  sea- 
sons from  that  time  down  to  the  present  time, 
under  saccesslve  fishing  licenses  Issued  by 
the  fish  commissioner  of  the  state  of  Wash- 
ington; that  on  the  26th  of  April,  1900.  it 
procured  from  tbe  fish  commissioner  a  pound- 
net  license,  numbered  866,  and  shortly  after 
that  date  relocated  the  site  In  question,  by 
drivtog  piles  and  posting  Its  license  number 
thereon  as  required  by  law;  that  thereafter, 
and  before  tbe  fishing  season  of  1900  opened. 
It  constmcted  a  pound-net  trap  on  the  site, 
and  fished  the  same  during  the  entire  fishing 
season  of  1900;  that  It  had  since  tbe  close 
of  the  fishing  season  of  1900  continuously 
maintained  npon  the  site  piles  marking  the 
location,  and  kept  its  license  nombw  posted 
tbererai,  and  that  the  site  was  so  marked  at 
the  time  of  the  appellant's  entry  thereon  on 
April  6.  1901;  that  tbe  entry  of  the  appel- 
lant was  vm)ngful,  malicious,  and  unlawful, 
and  was  made  with  full  knowledge  of  the 
fact  that  the  respondent  was  then,  and  bad 
been  for  many  years  last  past,  in  open  and 
notorious  possession  of  the  same.  It  further 
alleged  that  at  the  time  of  such  entry  the 
lead  of  Its  oM  trap  was  in  existence,  clearly 
marking  and  defining  the  location  of  the  site, 
and  that  its  camp  buildings  were  theq  located 
upon  the  shore.  Immediately  abutting  upon 
tbe  fishing  ground.  It  further  alleged  Its  due 
Incorporation  under  tbe  lawa  of  the  state, 


that  It  was  not  the  owner  of  more  than  three 
pound-net  fishing  licenses  Issued  by  the  flab 
commissioner,  and  that  the  trap  location  was 
in  lawful  waters.  It  also  prayed  for  Injunc- 
tive relief.  For  reply,  the  appelant  denied 
generally  the  allegatlonB  of  the  cross'  com- 
plaint, save  the  due  Incorporation  of  the  re- 
spondent, and  set  up  three  affirmative  de- 
fenses. In  the  first  of  these  It  Is  alleged  that 
a  large  majority  of  the  shares  of  tbe  capital 
stock  of  tbe  respondent  (practically  all)  were 
owned  and  h^d  by  the  respondent  B.  V.. 
Winch  and  one  George  B,  Bower,  and  that 
neither  Winch  nor  Bower  was  or  ever  bad 
been  a  citizen  of  the  United  States;  that 
nominally  the  principal  place  of  business  of 
the  respondent  was  at  Anacortes,  In  this 
state,  bat  that  Its  real  and  active  place  of 
business,  except  for  a  few  months  In  each 
year,  was  at  Vancouver,  British  Columbia; 
and  that  the  respondent  had,  contrary  to  law, 
during  the  fishing  season  of  1900,  owned,  op- 
eratedr  and  taken  fish  from  some  12  different 
fishing  sites  under  licenses  obtained  from 
the  fish  commissioner,  "taken  out  in  the 
names  of  different  parties  for  tbe  i^se  and 
benefit  of  said  Anacortes  Packing  Company." 
The  second  and  third  affirmative  def^ises 
were  as  follows:  "For  a  sec<md,  further, 
separate,  and  distinct  defense  to  the  answer 
and  cross  complaint  of  the  defendant  the 
Anacortes  Packing  Company,  plaintiff  al- 
leges: First,  that  If  defendant  the  Anacor- 
tes Packing  Company  made  any  location  or 
constructed  any  trap  under  license  number 
850  between  the  2etb  day  of  April,  1900, 
and  the  Institution  of  tbis  suit,  the  defendant ' 
has  forfeited  all  right  to  said  location  imder 
said  license  number  856  prior  to  the  instltn- 
tlon  of  this  suit,  tor  the  reason  that  said 
defendant  failed  to  construct  a  trap  and  to 
fish  said  location  for  and  during  tbe  fishing 
season  of  1900,  as  provided  by  law.  For  a 
third,  separate,  and  distinct  defense  to  the 
answer  and  cross  complaint  of  the  defendant 
the  Anacortes  Packing  Company,  plaintiff  al- 
leges: First,  that  if  defendant  the  Anacortes 
Packing  Company  took  fish  from  any  fish 
trap  or  fishing  location  In  the  waters  of  Pu- 
get  Sound  fishing  district  during  the  fishing 
season  of  1900,  or  If  said  the  Anacbrtea  Pack- 
ing Company  fished  said  location  daring  tbe 
flsbing  season  of  1900,  under  license  num- 
bered 866,  It  did  80  in  violation  of  the  laws 
of  the  state  of  Washington,  and  especially  In 
violation  of  the  Acts  of  1899  (section  6), 
published  in  the  Session  Laws  of  the  State 
of  Washington  at  page  198  at  seq.,  and 
which  said  act  was  approved  on  the  13th 
day  of  March,  1899;  and  whatever  rights  the 
defendant  the  Anacortes  Packing  Company 
claims  to  have  acquired  to  tbe  location  de- 
scribed in  the  answer  and  cross  complaint 
of  said  defendant  were,  If  acquired  at  all, 
so  acquired  while  defendant  was  engaged  In 
the  violation  of  said  above-named  section  of 
said  act  of  March  13,  1899."  Demurrers 
were  interposed  and  sustained  to  these  af- 
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flrmatlTe  defenses,  and  the  cause  tried  upon 
the  remaining  issues,  resulting  in  a  judg- 
ment for  the  resp'jndeuts,  enjoining  the  ap- 
pellant from  entering  upon  or  In  any  wise 
interfering  with  the  fishing  site  In  dispute. 

The'  appellant  has  assigned  as  error  the 
rulings  of  the  court  sustaining  demurrers  to 
the  affirmative  matters  set  out  In  hia  reply. 
Taking  these  up  in  their  order,  he  contends 
that  no  one  but  a  citizen,  whether  a  natural 
person  or  a  corporation,  can  lawfully  acquire 
a  fishing  license,  or  lawfully  locate  thereunder 
a  fishing  site  In  any  of  the  waters  of  this 
state,  and  that  a  corporation,  although  Incor- 
porated within  and  by  virtue  of  the  laws  of 
this  state.  Is  not  a  citizen  of  the  state  If  a 
majority  of  Its  capital  stock  Is  owned  by 
aliens;  and  hence,  he  argues.  It  was  eri'or 
on  the  part  of  the  trial  court  to  deny  him 
the  Tight  to  show  that  a  majority  of  the 
capital  stock  of  the  respondent  Anacortes 
Packing  Company  was  held  by  aliens.  It  Is 
strenuously  urged  by  the  respondent  that 
these  are  questions  which  the  state  only  can 
raise.  But  this  question,  and  the  further 
question,  viz.,  whether  any  person  other  than 
a  citizen  of  the  state  may  lawfully  obtain  a 
fishing  license,  and  locate  a  fish  trap  there- 
under, we  have  not  found  It  necessary  to  con- 
Btder,  and  do  not  decide,  as  the  view  we  have 
taken  of  the  appellant's  second  proposition  ] 
concludes  the  question  against  him.  We  can-  j 
not  agree  that  a  corporutlon  organized  and  i 
existing  under  and  by  virtue  of  the  laws  of  | 
this  state  Is  an  alien  because  a  majority  of 
Its  capital  stock  is  owned  by  aliens.  Subject 
•  to  the  limitations  Imposed  by  the  constitution, 
the  power  of  the  legislature  to  prescribe  who  ■ 
may  and  who  may  not  form  a  corporation,  I 
and  the  powers,  prlvll^es,  immunities,  and  j 
Btatns  of  such  corporation  when  formed,  is  ' 
plenary;  and  the  courts  are  without  power  to  ! 
Ingraft  upon  it  conditions  and  limitations  not 
warranted  by  the  law  authorizing  Its  creation. 
The  legislature  of  this  state  has  1^  general 
law  authorized  the  formation  of  corpotatioos 
to  engage  lo  the  business  for  which  the  re- 
^ndent  corporation  was  organized  to  en- 
gage in.  The  act,  after  providing  generally 
the  purpcnes  tot  which  corporations  may  be 
organized,  further  provides  that  "any  two  or 
more  persona"  may  oi^nlze  a  corporation  tov 
one  or  more  of  such  pnrposes.  Ballluger's 
Ann.  Codes  &  St  |  4250  at  aeq.  It  nowhere 
requires  that  the  Incorporators  shall  be  citi- 
zens of  the  state  or  of  the  United  States,  nor 
does  It  require  that  the  holders  of  a  majority 
of  the  capital  stock  of  the  corporation  shall 
be  citizens  of  the  state  or  of  the  United 
States.  The  limitations  In  this  respect  are: 
VitBt,  that  a  corporation  the  majority  of 
whose  stock  is  held  by  aliens  is  prohibited 
from  acquiring  the  ownership  of  lands  (Const, 
art  2,  fi  83);  and,  second,  that  the  corporate 
powers  of  the  corporation  shall  be  exercised 
by  a  board  of  trustees,  one  of  whom  shall  be 
a  resident  of  the  state,  and  a  majority  citi- 
zens of  the  L'nlted  States.   Balliuger'a  Anu. 


Codes  &  St  S  4255.  Neither  of  these  limita- 
tions meets  the  objection  urged,  by  the  ap- 
pellant here.  The  license  to  fish  In  the  wa- 
ters of  the  state  which  the  statute  authorizes 
tlie  fish  commission  to  issue  is  a  roving  li- 
cense. It  runs  only  for  a  limited  period,— 
one  year,— and  all  rights  acquired  thereunder 
cease  at  the  expiration  of  the  license.  While 
under  It  the  holder  may  Jocate  and  occupy 
exclusively  during  its  life  a  fixed  location,  he 
acquires  no  title  to  real  propeity  In  so  doing. 
For  the  legislature,  therefore,  to  permit  a  cor- 
iraratiou,  a  majority  of  the  capital  stock  of 
which  is  held  by  alleus,  to  exercise  this  privi* 
lege,  does  not  violate  the  constitutional  pro- 
hibitl '□  against  alien  ownership  of  lands. 
The  language  of  the  constitution  on  this  sub- 
ject la  particularly  restrictive.  After  prohib- 
iting alien  ownei-sbip  of  lands,  it  provides  that 
"every  corporation,  the  majority  of  the  cap- 
ital stock  of  which  Is  owned  by  aliens,  shall 
be  considered  an  alien  for  the  purp::se8  of 
this  prohibition,"— not  that  It  shall  be  con- 
sidered an  alien  for  all  purposes,  or  for  any 
other  purpose  than  the  ownership  of  lands. 
For  all  other  purposes  a  corparation  organ- 
ized xmder  the  laws  of  the  state,  a  majority 
of  the  capital  stock  of  which  Is  held  by  aliens. 
Is  a  domestic  corporation, — a  citizen  of  the 
state,— aud  has  all  the  rights  and  privileges 
the  law  accords  to  corporations  generally.  As 
such  It  can  lawfully  procure  a  fishing  license 
from  the  llsh  commissioner  of  the  state,  and 
lawfully  locate  a  fishing  site  thereunder. 

There  Is  no  merit  In  the  contention  that  the 
respondent  corporation  has  Its  real  and  ac- 
tive place  of  business  elsewhere  than  in  this 
state  fur  certain  seasons  of  the  year.  Such 
conduct  neither  makes  it  a  nonresident  nor 
does  It  violate  the  provision  of  the  statute  re- 
quiring It  to  state  In  Its  articles  of  Incorpora- 
tion the  city,  town,  or  locality  In  which  its 
principal  place  of  business  Is  to  be  located. 
But  If  it  did  either  or  both  such  act  or  ads 
would  not  justify  the  seliure  of  its  pn^ierty 
by  a  stranger. 

The  sustaining'  of  the  demurrer  to  that 
branch  of  this  defense  averring  that  the  re- 
spondent corporation  was  the  owner  of  more 
than  three  fishing  licenses  was  justified  on 
the  ground  that  the  question  there  sought  to 
be  raised  was  In  Issue  by  the  allegations  of 
the  cross  complaint  and  the  denials  ttaoeto. 
This  being  so,  no  afllrmatlTe  plea  on  the  part 
of  the  appellant  was  necessary,  to  enable  him 
to  Introduce  evidence  upon  the  point  But 
more  than  this,  the  plea  was  Insofficlent  to 
raise  an  issue.  As  the  respondent  could  law- 
fully operate  three  fishing  sites,  a  general 
allegation  that  it  operated  more  than  three  ia 
not  sufflclmtly  specific  to  authorize  the  Intro- 
duction of  evidence  showing  that  any  partic- 
ular one  was  being  imlawf|Hy  operated. 
Facts  should  be  alleged  showing  that  the  par^ 
ticnlar  location  was  unlawftd. 

The  question  sought  to  be  raised  In  the 
second  defense  pleaded  was  also  Included  in 
the  general  issue.   As  the  law  proTkles  that 
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a  failure  to  fish  a  located  site  during  the 
fishing  season  oonstltotea  an  abandonmoit,  It 
iraa  necessary  for  the  corporation^  in  order 
to. show  that  It  had  maintained  its  location 
during  the  period  of  its  license,  to  allege  and 
prove  that  it  had  fished  the  site  during  the 
fishing  season  Included  therein.  No  afflnnit- 
tlve  plea  was  necrasary,  thorefore,  to  enable 
0ie  appellant  to  Introduce  counter  .evidence. 

No  Issue  could  he  raised  upon  the  allega- 
tions contained  In  the  third  ietpme  which 
could  avail  the  appellant  If  the  cwporatlon 
omitted  to  do  the  things  required  by  the  sixth 
section  of  the  act  of  1899,  the  state  might 
call  the  corporatlfm  to  account;  but  until  It 
does  so,  and  declares  the  rights  acquired  by 
other  provisions  of  the  statute  forfeited,  no 
private  individual  can  profit  thereby. 

The  appellant  further  contends  that  the 
trial  court  permitted  the  respondent  to  Intro- 
duce incompetent  evidence,  and  he  argues  the 
point  as  If  errw  In  this  respect  was,  alone, 
sufficient  to  entitle  him  to  a  reversal  of  the 
Judgment  entered  by  the  trial  court  If  this 
be  his  position,  he  is  mistaken.  Cases  of 
this  character  are  tried  in  this  court  de  novo. 
In  so  trying  them,  the  court  will  disregard 
Incompetent  evidence,  ond  try  the  cause  up- 
on that  part  of  the  evidence  it  deems  to  be 
competent;  and  it  is  only  when  the  compe- 
tent evidence  fails  to  .support  the  findings  of 
fact  made  by  the  trial  court  that  It  will  re- 
verse the  Judgmait  founded  th^^eon.  lo  rec- 
ognition of  tills  principle,  we  have  said  that 
It  was  better  for  the  trial  court  In  cases 
where  the  evidence  offered  was  of  doubtful 
competency,  to  admit  the  evidence,  as  this 
court  could  then  make  a  final  disposition  of 
the  case,  whereas,  if  competent  evidence  be 
excluded,  it  would  necessitate  remanding  the 
case  for  a  further  hearing.  The  real  question, 
therefore,  is,  does  the  competent  evidence 
sustain  the  findings  of  the  trial  court?  On 
this  question  we  have  had  no  difficulty.  To 
our  minds,  the  court's  findings  are  sustained 
1^  the  overwhelming  preponderance  of  the 
evidence.  In  fact,  we  have  been  unable  to 
discover  that  there  is  a  coufilct  on  any  ma- 
terial Issue  of  fact. 

The  judgment  Is  affirmed. 

WHITE,  HADLEY,  ANDERS.  and 
MOUNT,  JJ.,  concur.  REAVIS,  a  J.,  con- 
curs in  result 
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FRAZEE  et  al.  v.  SPOKANE  COUNTY 
et  a). 

(Supreme  Court  of  Washington.    July  28, 
1902.) 

INDIANS  —  HOMESTEAD    RIGHTS    IN  PUBLIC 
LANDS— MISTAKE  IN  PATENTS— ALIENA- 
TION—TAX  ATI  0  N. 

1.  Where  an  Indian  was  entitled  to  have  land 
patented  under  Act  Cong.  July  4,  1884,  $  5,  pro- 
viding that  Indians  located  or  thereafter  locat- 
ing OQ  pnbliir  Inods  may  avail  themselves  of 
the  homcBtead  law,  Hkp  citizens,  hut  all  patents 
therefor  shall  be  of  eSect  and  declare  that  the 


United  States  holds  the  lands  for  25  years  in 
trust  for  the  Indian,  and  that  at  end  of  such 
period  it  shall  convey  the  name  by  patent  to 
Said  Indian,  he  is  entitled  to  the  privileges 
and  protection  of  such  law  as  to  the  land, 
thoagh  the  executive  officers  erroneously  stated 
in  the  patent  to  bim  that  it  was  Issued  under 
another  law.  relating  to  transactions  with  In- 
dians of  a  tribe  to  which  he  did  not  belong. 

2.  An  Indian  who  has  become  a  citizen  of  the 
United  SMtes  under  Act  Cong.  Feb.  8,  1887. 
i  8,  relative  to  secaring  title  by  Indians  to  res- 
ervation lands  which  may  be  allotted  to  tbem 
in  severalty,  and  incidentally  conferring  citi- 
zenship on  sll  Indians  who  have  abandoned 
their  tribal  relations  and  adopted  the  habits 
of  civilized  life,  is  still  within  Act  Cong.  July 
4,  1884.  fi  5,  conferring  on  Indians  the  home- 
stead right  as  to  public  laods,  but  providing  that 
the  patent  shall  be  to  the  United  States  in 
trust  for  2R  years  for  the  Indian. 

3.  Though  an  Indian  enters  land  under  Act 
Cong.  March  3,  1875,  extending  the  privileges 
of  the  homestead  laws  to  Indians  who  have 
abandoned  their  tribal  relations,  and  placing 
a  five-year  limitation  on  alienation  thereunder, 
yet  Act  Cong.  July  4,  1884,  S  5,  continuing  the 
homestead  privilege,  with  an  enlargement  of 
the  time  of  restriction  on  alienation  from  &  to 
25  years,  being  passed  while  he  is  a  mere  occu- 
pant of  the  land,  and  before  he  had  obtained 
title,  he  may,  even  if  fae  is  not  obliged  to,  take 
tiUe  under  the  act  of  1884. 

4.  hand  is'  not  taxable  for  the  26  years  it  is 
to  be  held  in  trust  by  the  United  States  un- 
der Act  Cong.  Jniy  4.  1884,  I  5.  conferring  on 
Indians  the  homestead  right  as  to  public  lands, 
but  providing  that  the  patent  shall  be  of  effect 
that  the  United  States  holds  the  lands  for  25 
■yenrs  in  trust  for  the  Indian,  at  the  end  of 
which  time  it  shall  convey  the  same  by  patent 
to  him. 

Appeal  from  superior  court,  Ppokane  coun- 
ty; Geo.  W.  Belt,  Judge. 

Action  by  Gregorle  Frazee  and  wife 
against  Spokane  county  and  its  treasurer. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Afiirmed. 

Horace  Kimball  and  Mllos  Poindexter.  tor 
appelhintB.  Oravee  &  Graves,  for  respond- 
ents. 

HADLET,  J.  Tbls  action  was  brought  by 
respondents  against  appellants  to  remove  a 
cloud  of  taxes  heretofore  levied  against  re- 
spondents' real  estate,  to  cancel  certlflcatea 
of  delinquency  already  issued  thereon,  and 
to  enjoin  the  levy  and  collection  of  taxes 
against  said  land  for  the  year  1901.  The 
complaint  alleges  that  respondents  are  hus- 
band and  wife;  that  they  are  Indians,  form- 
erly members  of  the  Spokane  tribe,  but  pre- 
vious to  the  entry  and  patent  hereinaftCT 
mentioned  they  severed  their  tribal  relations, 
and  have  never  since  resumed  them;  that  tm 
or  about  March  6,  1883.  they  settled  upon 
and  made  entry  of  certain  described  lands 
situate  in  Spokane  county  under  the  pre- 
visious  of  tbe  homestead  act  of  coDgress  of 
18(i2;  that  thereafter,  on  May  81,  1800,  they 
made  proof  of  their  compliance  with  the 
provisions  of  the  homestead  laws,  and  made 
payment  for  such  lands  as  is  requicjed  by 
said  laws,  and  on  said  date  received  the  final 
certiflcflte  of  the  receiver  of  tbe  land  office 
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that  tbey  had  fully  complied  with  the  pro- 
TlsioDs  of  the  law;  that  thereafter,  on  De- 
cember 11,  1801,  a  patent  was  Issued  to 
them,  and  at  all  times  since  said  date  they 
have  been,  and  now  are,  living  upon  said 
land,  and  cultivating  It  as  tbeir  home;  that 
they  earned  their  lands  and  made  final  proof 
of  their  right  thereto  under  and  by  virtue  of 
the  provisions  of  the  act  of  congress  of  July 
4,  1884,  entitled  "An  act  making  appropria- 
tions for  the  current  and  contingent  expenses 
of  the  Indian  department,  and  for  fulfilling 
treaty  Btipulatlona  with  various  Indian 
tribes  for  the  year  ending  June  30,  1885,  and 
for  other  purposes,"  and  particularly  under 
paragraph  5  thereof,  which  paragraph  Is  as 
follows:  "That  such  Indians  as  may  be  now 
located  on  public  lands,  or  as  may,  under 
the  direction  of  the  secretary  of  the  Interior, 
or  otherwise,  hereafter,  eo  locate  may  avail 
themselves  of  the  provisions  of  the  home- 
stead laws  as  fully  and  to  the  same  extent 
as  may  now  be  done  by  citizens  of  the 
United  States;  and  to  aid  such  Indians  in 
making  selections  of  homesteads  and  neces- 
sary proofs  at  the  proper  land  ofllces,  one 
thousand  dollars,  or  so  much  thereof  as 
may  be  necessary.  Is  hereby  appropriated, 
but  no  fees  or  commissions  shall  be  charged 
on  account  of  said  entries  or  proofs.  All 
patents  therefor  shall  be  of  legal  effect,  and 
declare  that  the  United  States  does  and  will 
hold  the  lands  thus  entered  for  the  period  of 
twenty  five  years.  Id  trust  for  the  sole  use 
and  benefit  of  the  Indian  by  whom  such  en- 
try shall  have  been  made,  or  in  case  of  bis 
decease,  of  his  widow  and  heirs  according 
to  the  laws  of  the  state  or  territory  where 
such  land  Is  located,  and  that  at  the  expira- 
tion of  said  period  the  United  States  shall 
convey  the  same  by  patent  to  said  Indian, 
or  his  widow  and  heirs  as  aforesaid.  In  fee, 
discharged  of  said  trust  and  free  of  all 
charge  or  incumbrance  whatsoever;"  that 
nevertheless,  In  disregard  of  the  rights  of  re- 
spondents under  and  by  virtue  of  said  laws, 
the  executive  officers  of  the  United  States 
purported  to  Issue  to  them  a  patent  for  the 
lands  under  and  by  virtue  of  the  provisions 
of  the  act  of  congress  of  January  18,  1881, 
relating  to  transactions  with  the  Winnebago 
Indians  of  Wisconsin,  and  did  not  Issue  to 
them  a  patent  as  is  provided  in  the  act  of 
1884  above  mentioned.  Allegations  are  also 
made  to  the  effect  that  the  taxing  officers  of 
Spokane  county  have  levied  taxes  against 
the  lands,  tltat  certificates  of  delinquency 
therefor  are  held  by  defendant  Witherspoon, 
and  that  the  officers  are  threatening  to  levy 
taxes  for  the  year  1901,  which,  if  carried 
oat  on  the  tax  rolls,  will  appear  as  an  ap- 
parent lien  against  the  lands.  It  is  also  al- 
leged that  prior  to  the  commencement  of  this 
suit  the  respondents  applied  to  the  depart- 
ment of  justice  of  the  United  States  for  the 
district  of  Washington  for  the  Institution  of 
ft  suit  to  canc^  said  taxes,  or  that  the  United 
States  woald  Join  with  respondents  in  a  suit 


to  cancel  them,  but  their  request  was  denied. 
Appellants  demurred  generally  to  the  forego- 
ing complaint,  and  the  demurrer  was  by  the 
court  overruled,  to  which  appellants  ex- 
cepted. Thereupon  an  answer  was  filed,  and 
thereafter  respondents  moved  for  Judgment 
as  prayed  upon  the  pleadings,  which  motion 
was  granted.  After  the  granting  of  the 
motion,  appellants  maOe  application  for 
leave  to  amend  their  answer,  which  was 
denied.  They  then  moved  to  vacate  the 
judgment  rendered  on  the  pleadings,  and  for 
a  new  trial,  which  was  also  denied,  and 
they  have  appealed  to  this  court 

The  only  errors  assigned  are  upon  the  or- 
der overruling  the  demurrer  and  upon  tbe 
order  granting  Judgment  upon  tbe  pleadings. 
The  latter  assignment  was  not  discussed  in 
appellants'  opening  brief,  and,  although  dis- 
cussed in  respondents*  brief.  Is  barely  re- 
ferred to  In  appellants'  reply  brief.  Appel- 
lants' counsel  evidently  adopted  tbe  view 
that  tlie  real  controversy  here  is  Involved  in 
tbe  order  overruling  tbe  demurrer.  In  this 
view  we  concur,  and  will  confine  ourselves 
to  a  discussion  of  that  subject,  without  oc- 
cupying tlie  necessary  space  to  discuss  the 
other  subject.  We  may  say  in  passing, 
however,  that,  as  we  view  the  matter,  IC  the 
complalut  states  a  cause  of  action,  then  we 
think  the  answer  does  not  tender  any  Issue 
thereunder. 

It  is  averred  In  the  complaint  and  is  con- 
ceded by  appellants  that  tbe  executive  offl- 
cera  of  the  United  States  erroneously  stated 
in  the  patent  to  respondents  that  it  was  is- 
sued uuder  and  by  virtue  of  the  provisions  of 
the  act  of  congress  of  January  18,  1881. 
The  error  Is  manifest,  since  that  act  relates 
only  to  transactions  with  tbe  Winnebago  In- 
dians of  Wlscoqsln.  and  respondents  are  of 
a  different  tribe.  Undw  the  provisions  <^ 
that  act,  the  patents  contain  a  limitation 
that  the  lands  patented  shall  be  exempt 
from  taxation  of  any  character  and  shall 
remain  inalienable  for  the  period  of  20  years. 
Such  a  limitation  In  a  patent  Issued  to  an 
Indian  of  the  Cceur  d'Alene  tribe  was  held 
void  In  U.  S.  V.  Saunders  (C.  C.)  96  Fed. 
268.  aud  for  the  reasons  there  assigned  the 
limitation  stated  in  the  respondents'  patent 
Is  also  void. 

Appellants  contend  that  the  patent  shall 
be  given  full  force  and  effect  as  it  reads 
without  the  void  clause,  and  that  there  exist 
no  limitations  against  taxation  or  alienation; 
while  respondents'  position  is  that,  since 
they  are  Indians,  the  patent  should  have  con- 
tained the  limitation  provided  by  the  act  of 
congress  of  July  4,  1884  (23  Stat  76;  1  Supp. 
Kev.  St.  U.  S.  [2d  Ed.]  460).  heretofore 
quoted,  as  set  out  in  tbe  complaint.  Tbe 
above  statute.  It  will  be  observed,  provides 
for  tbe  Issuance  of  two  patents,— one  when 
a  person  entitled  to  It  under  the  act  shall 
have  consummated  bis  right,  and  which 
shall  declare  a  trust  under  which  tbe  United 
States  shall  hold  tbe  land  for  the  period  oC 
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St&  years  for  tbe  sole  aae  and  benefit  of  the 
patentee  and  his  heirs,  and  another  shall  be 
issaed  at  the  expiration  of  25  years,  convey- 
ing the  whole  title,  discharged  of  the  trast 
-and  of  ail  charge  or  incumbrance  whatso- 
ever. Respondents  urge  that  they  were  en- 
titled to  receive  the  patent  containing  the 
above  limitations,  under  which  they  could 
rely  upon  receiving  a  perfect  title  at  the  end 
of  26  years,  unincumbered  and  unaffected  by 
the  acts  of  themselves  or  others,  and,  fur* 
tber,  that  they  have  not  lost  the  privilege 
conferred  upon  them  by  the'act  through  the 
action  of  the  oflicers  of  the  land  department 
In  Issuing  a  patent  other  than  that  which 
they  were  entitled  to  receive.  The  power  to 
declare  the  manner  of  disposing  of  public 
lands,  and  of  fixing  limitations  affecting  the 
title  thereto,  lies  with  congress.  U.  S.  v. 
Gratiot,  14  Pet.  626.  10  L.  Ed.  573;  Bagnell 
V.  Broderlck,  13  Pet.  436,  10  L.  Ed.  235;  U. 
S.  V.  Fitzgerald,  15  Pet.  407,  10  L.  Ed.  785; 
Emblen  v.  Land  Co.  (C.  C.)  94  Fed.  710;  U. 
S.  V.  Tlchenor  (O.  C.)  12  Fed.  416.  It  follows 
that  no  officer  of  the  government  has  power 
to  dispose  of  public  lands  without  authority 
of  congress,  and  he  cannot  waive  the  con- 
•dltions  and  limitations  provided  by  congress 
to  attend  the  conveyance  of  such  lands. 
Deffeback  v.  Hawke,  115  U.  S,  392.  6  Sup. 
•Ct.  95,  29  L.  Ed.  423;  Davis  v.  Welbbold,  139 
U.  S.  507,  11  Sup.  Ct.  628,  35  L.  Ed.  238.  In 
Taylor  v.  Brown  (Dak.)  40  N.  W.  525,  a 
luitent  had  been  Issued  to  a  Sioux  Indian 
who  had  abandoned  his  tribal  relations,  and 
who  bad  earned  his  lands  under  an  act  of 
-congress  of  1875  (18  Stat.  420),  which  made 
the  land  inalienable  for  a  period  of  five 
years.  The  patent  did  not  show  that  he  was 
an  Indian,  and  contained  no  limitation  on 
flttenation.  The  court  held  that  the  act  of 
the  executiTe  officers  in  issuing  the  patent 
without  words  of  limitation  could  not  affect 
the  limitation  prescribed  by  congress,  and 
that  purchasers  from  the .  patentee  were 
chargeable  with  knowledge  ot  the  limitatioim 
Imposed  upon  hla  title  1^  the  act  of  con- 
gress. The  dedston  was  rendered  by  a  ter- 
ritorial court,  bnt  it  was  cited  with  approval 
in  EeUa  T.  Robs,  12  G.  C.  A.  206.  64  Fed.  417. 
The  case  was  also  appealed  to  the  supreme 
-court  of  the  United  Statra  (Taylor  v.  Brown, 
147  U.  8.  640.  13  Sup.  Ct  649.  37  h.  Bd.  813), 
and,  although  the  proposition  was  not  dis- 
cussed, yet  the  Judgment  was  affirmed,  and 
the  correctness  of  the  ruling  at  least  implied- 
ly recognised.  If,  then,  respondents  were 
originally  entitled  to  a  patent  under  the  pro- 
visions of  the  act  of  July  4,  1884,  they  are 
now  entitled  to  the  privileges  and  protection 
afforded  them  by  that  law. 

Appellants  ar^e  that,  as  the  complaint 
.shows  respondents  to  have  abandoned  their 
tribal  relations  and  adopted  the  habits  of 
-ch-illzed  life,  they  have  therefore  become 
•citizens  ot  the  United  States,  under  the  pro- 
visions of  the  act  of  Februaiy  8^  1887  (1 
:Supp.  Rev.  St.  U.  S.  [2d  Ed.]  534).  Section 


;  6  of  the  act  provides  as  follows:  "And  every 
Indian  born  within  the  territorial  limits  of 
the  United  States  to  whom  allotments  shall 
have  been  made  under  the  provisions  of  this 
act,  or  under  any  law  or  treaty,  and  every 
Indian  born  within  the  territorial  limits  of 
the  United  States  who  has  voluntarily  taken 
up,  within  said  limits,  bis  residence  separate 
and  apart  from  any  tribe  of  Indians  therein, 
and  has  adopted  the  habits  of  civilized  life. 
Is  hereby  declared  to  be  a  citizen  of  the 
United  States,  and  Is  entitled  to  ail  the 
rights,  privileges,  and  Immtmltles  of  such 
citizens,  whether  said  Indian  has  been  or 
not,  by  birth  or  otherwise,  a  member  of  any 
tribe  of  Indians  within  the  territorial  limits 
of  the  United  States,  without  In  any  manner 
impairing  or  otherwise  affecting  the  right  of 
any  such  Indian  to  tribal  or  other  property." 
It  is  therefore  Insisted  that  since  respond- 
ents have  become  citizens  by  virtue  of  th(> 
above  statute,  being  entitled  to  all  the  rights, 
privileges,  and  immunities  of  citizens,  It  fol< 
lows  that  they  are  also  subject  to  the  duties 
and  burdens  of  citizenship  in  the  way  of 
taxation  and  otherwise;  that,  since  they  al- 
lege that  they  entered  the  lands  as  a  home- 
stead, they  must  be  held  to  have  acquired 
them  with  the  same  unrestricted  title  as  that 
of  any  other  citizen  who  has  acquired  lands 
under  the  homestead  laws.  They,  howevar, 
not  only  aver  that  they  entered  the  lands  as 
a  homestead,  but  also  that  they  earned  them 
and  made  final  proof  of  their  right  to  them 
under  the  aforesaid  law  of  July  4,  1884. 
which  extends  the  benefits  of  the  homestead 
laws  to  Indians  located  upon  the  public 
lands.  The  fact  that  the  act  of  1887  confers 
citizenship  upon  Indians  who  comply  with 
certain  conditions  does  not  conflict  with  the 
law  of  1884.  The  act  of  1887  relates,  to  se- 
curing title  by  Indians  to  reservation  lands 
which  may  be  allotted  to  them  in  severalty, 
and  incidentally  confers  citizenship  upon  all 
Indians  who  comply  with  certain  conditions 
named.  But  the  act  of  1^  relates  to  the 
acquisition  by  Indians  of  title  to  lan^  other 
than  reservation  lands,  and  which  are  open 
to  others  as  well.  The  later  act  does  not 
repeal  the  former,  unless  It  may  be  said  that 
the  provision  conferring  citizenship  in  the 
later  one  has  the  effect  to  repeal  the  clause 
in  the  former  which  places  rratrlctlons  upon 
alienation.  We  do  not  think  It  has  that  ef- 
fect The  evident  design  of  congress  was  to 
prepare  the  Indian  to  become  a  self -support- 
ing indlvidnal,  and  If,  as  a  means  to  that 
end,  and  for  the  purpose  of  Inducing  him  to 
separate  himself  from  his  tribal  relations.  It 
saw  proper  to  confer  dtizenshlp  upon  bim, 
we  are  unable  to  see  that  it  is  repugnant  to 
the  government's  still  retaining  a  certain 
guardianship  over  him,  in  the  way  of  hold- 
ing title  to  his  lands  in  trust  for  a  period. 
BO  that  he  may  not  be  deprived  of  them 
white  be  is  learning  the  lessons  and  duties 
of  citizenship. 
AppeUants  adopt  the  argument  that,  while 
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respondents  belong  to  the  Indian  race  of 
men,  yet,  having  assumed  the  duties  of  clvi- 
llzed  life,  they  are  bo  longer  to  be  classed  as 
Indians,  within  the  meaning  of  the  law;  that 
the  term  "Indians,"  In  view  of  the  statute 
of  18S7  which  confers  citizenship,  must  be 
construed  to  refer  to  those  persona  only  who 
are  still  entangled  with  tribal  relations.  We 
are  not  Impressed  with  the  view  tliat  the 
term,  when  used  In  statutes  without  qualifi- 
cation, should  be  construed  as  being  re- 
stricted to  a  meaning  less  comprehensive 
than  the  ordinary  significance  thereof.  The 
term  "Indians,"  as  ordinarily  used  when  re-' 
ferrlng  to  persons  in  the  United  States.  Is 
understood  to  refer  to  the  members  of  that 
race  of  men  who  Inhabited  North  America 
when  It  was  found  by  Caucasian  people. 
We  do  not  see  that  It  lo^eally  follows  that 
a  member  of  that  race  who  has  become  a 
(dtlzen  may  no  longer  be  properly  called  an 
Indian,  with  more  force  than  It  would  also 
follow  that  a  member  of  the  African  or 
negro  race,  commonly  called  In  this  country 
the  "colored  race,"  and  who  Is  also  a  citi- 
zen, may  not  be  properly  and  technically  de- 
scribed by  his  racial  designation.  In  the  ab- 
sence of  plain  and  unequivocal  words  show- 
ing unmistakably  that  only  those  still  sus-. 
talning  tribal  relations  are  referred  to,  we 
think,  when  the  term  "Indians"  is  used  in 
a  statute,  and  without  any  other  limitation,, 
it  should  be  held  to  Include  members  of  tbe 
aboriginal  race,  whether  now  sustaining  trib- 
al relations  or  otherwise. 

We  have,  therefore,  the  statute  of  18S4, 
providing  that  such  Indians  as  were  then  lo- 
cated, or  might  thereafter  locate,  upon  the 
public  lands,  may  avail  themselves  of  the 
provisions  of  the  homatead  laws,  but  their 
title  to  lands  so  taken  shall  be  held  in  trust 
for  25  years  by  the  government  The  very 
statute  which  conferred  the  homestead  privi- 
lege In  it  described  also  provided  for  a  Hmi- 
tatlon  upon  titles  thereunder  not  applicable  to 
the  titles  of  other  persons  founded  upon  the 
homestead  laws.  Following  the  statute  of 
18S1,  we  have  that  of  1^7,  which  deals  with 
allotments  of  reservation  lands  only,  and,  as 
hnetofore  said.  Incidentally  confers  dtizea- 
shlp  upon  all  who  have  severed  their  tribal 
relations  and  adopted  the  haUts  of  civilized 
life.  But  the  latter  statute  In  ho  way,  either 
expressly  or  by  implication,  undertakes  to  In- 
terfere with  the  limitations  upon  titles  found- 
ed under  the  former. 

The  complaint  alleges  that  the  respondents 
entered  the  land  In  1883,  which  was  prior  to 
the  passage  of  the  law  of  18Si.  The  act  of 
March  S,  1875  (18  Stat.  420),  extended  the 
privileges  of  the  homestead  laws  to  Indians 
who  had  abandoned  their  tribal  relations,  and 
placed  a  llve-year  limitation  upon  alienation 
thoeunder.  It  Is  Insisted  that  respondents' 
title  is  subject  to  the  provisions  of  that  law, 
and  that  the  limitation  upon  alienation  has, 
in  any  event,  expired  since  the  patent  was 
Inned  In  1801.   The  statute  of  1881  was  a 


continuation  of  the  homestead  prlvii^e,  with 
an  enlargement  of  the  time  of  restriction  up- 
on alienation  from  5  to  25  years.  Respond- 
ents had  no  title  when  the  law  of  1884  was 
passed.  They  were  simply  occupants  of  the 
land.  We  see  no  reason  why  they  might  not 
avail  themsdvee  of  the  provldons  of  the  law 
of  18&1,  If  they  chose  to  do  so;  and  the  com- 
plaint alleges  that  that  is  what  they  did, 
which  the  demurrer  must  be  held  to  admit 
It  is  alleged  that  their  proof  was  made  in 
1890,  and  their  residence  upon  the  land  after 
the  act  of  1884  therefore  cova«d  tbe  neces- 
sary time  for  tiielr  title  to  ripen  under  the 
homestead  law.  Moreover,  the  statute  of  1881 
by  its  terms  related  to  "such  Indians  as  may 
be  now  located  vptm  public  lands,**  as  well 
as  to  those  who  might  thereafter  so  locate. 
In  U.  S.  V.  Baundoa,  supra,  the  act  of  1884 
was  held  not  to  attect  a  title  acquired  under 
the  law  of  1875;  but  It  wUl  be  obsOTed  that 
the  title  was  fully  earned  and  perfected  be- 
fore tbe  law  of  1884  was  In  force.  The  In- 
dian was  not  a  mere  occupant  of  tbe  land, 
but  had  fully  earned  his  title  and  made  his 
proof.  In  EellB  v.  Boss,  12  G  0.  A.  20S,  G4 
Fed.  417,  the  circuit  court  of  appeals,  Ninth 
circuit  had  rnider  consideration  a  contract 
made  by  a  Ehiyallnp  Indian,  permitting  the 
use  of  a  portion  of  bis  land  tat  tbe  purpose 
of  constructing  a  raUroad.  Juc^  McKenna 
delivered  the  opinion  of  the  court,  and,  while 
the  land  in  question  was  wltliln  a  reservathn, 
yet  we  think  the  reasoning  of  the  learned 
judge  Is  equally  cogetA  here.  The  opialon 
says,  at  page  420,  64  Fed.,  and  page  207,  12 
C.  O.  A.:  "The  act  of  1887,  which  confere 
citizenship,  clearly  does  not  emancipate  ttie 
Indians  from  all  control  or  ab(^sh  the  reaer- 
vattona.  *  •  •  That  the  atMlitlon  of  res- 
ervations and  of  the  guardianship  of  the  In- 
dians is  tbe  ultimate  hope  of  the  policy,  there 
can  be  no  doubt;  hut  it  will  not  be  aooasest 
reoiized  by  attributing  fandful  qnalittes  to 
the  Indians,  or  by  supposing  that  their  na- 
tures can  be  changed  by  legislative  enact- 
ment •  •  •  The  patent  has  clear  words 
of  prohibition  against  alienatitm.  and,  even  if 
It  had  omitted  them,  the  treaties  and  law  Im- 
posed them.  •  •  •  From  its  relaUona  to 
the  title,  and  from  the  terms  of  tbe  treaty, 
we  think  the  gov^ment  had  the  power  to 
make  such  conditions,  and  that  th^  were  not 
destroyed  by  making  -the  Indians  dtlsens. 
Such  effect  cannot  be  deduced  from  the  act 
of  1887,  for,  if  congress  could  do  so,  congress 
did  exididtly  clog  the  titie  with  a  onditlon 
of  noaallenation  for  26  yeara,  and  absolotely 
nulllfled  all  contracts  made,  tonclilnff  tbe 
same,  before  the  expiration  of  such  time." 
To  the  same  effect  Is  Be<^  t.  Beal  Ehtmte 
Co.,  12  C.  G.  A.  m,  06  Fed.  90,  dedded  by 
the  ch'cuit  court  of  appeals,  saghtb  drcolt. 
The  reasoning  of  the  court  as  found  tm  page 
SS,  6G  Fed.,  and  page  S02,  12  C.  C.  A.,  1» 
particularly  pertinent  to  the  prindple  InrolTed 
here.  The  court  said:  "It  la  urged,  aa  wp 
understand,  that  congress  could  not  make 
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these  Indians  cltlzeiu  of  the  United  States 
without  at  the  same  time  giving  to  them  the 
unrestricted  power  to  sell,  lue,  and  control 
ail  property  whatsoever  In  which  they 
chanced  to  hare  an  Interest  Thlfi  argument 
apjpears  to  us  to  be  untenable^  We  know  of 
no  reason,  nor  has  any  been  suggested,  why 
ft  was  not  competent  for  congress  to  declare 
that  these  Indians  should  be  deemed  citizens 
of  the  United  States,  and  entlOed  to  the 
rights,  privileges,  and  Inununltles  of  citizens, 
while  It  retained,  for  the  time  being,  the  title 
to  certain  lauds  In  trust  for  their  benefit,  and 
withheld  from  them  for  a  certain  period  the 
power  to  sell,  lease,  or  otherwise  dispose  of 
their  Interest  in  such  lands.  It  Is  compet^t 
for  a  private  donor,  by  deed  or  other  convey- 
ance, to  create  an  estate  of  that  character; 
that  la  to  say.  It  Is  competent  for  a  private 
person  to  make  a  conveyance  of  real  property, 
and  to  withhold  from  the  donee,  for  a  sea- 
son, the  power  to  sell  or  otherwise  dispose 
of  It  And  we  can  conceive  of  no  snfficlent 
reason  why  the  United  States,  In  the  exercise 
of  its  sovereign  power,  should  be  denied  the 
right  to  impose  similar  limitations,  specially 
when  It  Is  dealing  with  a  dependent  race,  like 
the  Indians,  who  have  always  been  regarded 
as  the  wards  of  the  government  Citizenship 
does  not  carry  with  it  the  right  on  the  part  of 
the  citizen  to  dispose  of  land  which  he  may 
own,  in  any  way  that  be  sees  fit,  without  ref- 
erence to  the  character  of  the  title  by  which 
it  is  held.  The  right  to  sell  property  Is  not 
derived  from,  and  is  not  dependent  upon,  citi- 
zenship; neither  does  It  detract  In  the  slight- 
est degree  from  the  dignity  or  value  of  citi- 
zenslilp  that  a  person  Is  not  possessed  of  an 
estate,  or.  If  possessed  of  an  estate,  that  he 
Is  deprived  for  the  time  being  of  the  right  to 
alienate  It"  The  above  case  was  appealed 
to  the  SQpreme  court  of  the  United  States, 
but  was  there  dismissed.  Beal  Estate  Co.  v. 
Beck,  163  U.  S.  68ti,  16  Sup.  Ct.  1201,  41  L. 
Ed.  305.  See,  also,  U.  S.  v.  Floumoy  Live 
Stock  &  BeaJ  Estate  Co.  (C.  C.)  69  Fed.  886; 
In  re  Coombs,  127  Mass.  278.  Appellants 
cite  U.  S.  T.  RIckert  (C.  C.)  106  Fed.  1.  In 
tliat  case  the  taxing  authorities  of  South  Da- 
kota sought  to  tax  as  personal  property  the 
Improvements  made  upon  lands  allotted  to  In- 
dians. It  was  held  that  under  a  statute  of 
that  state  declaring  that,  for  the  purpose  of 
taxation,  personal  property  shall  Include  in> 
provements  by  persons  on  lands  held  by  them 
under  the  laws  of  the  United  States,  such  im- 
provements on  the  lands  of  the  Indians  were 
taxable.  Taxation  of  the  lands  was  not  in- 
volved, and  the  case  rested  entirely  upon  the 
power  of  the  state  to  tax  personal  property  of 
the  Indians.  The  question  presented  was  en* 
tirely  different  from  that  involved  in  an  effort 
to  tax  lands  the  title  to  which  is,  at  least  In 
part,  retained  by  the  United  States.  Board 
of  Com'rs  v.  Godfrey,  60  N.  R  177,  decided 
by  the  appellate  comt  of  Indiana,  is  also  cit- 
ed. There  an  Indian  sought  to  have  his  lands 


relieved  from  taxation  by  vlrtae  at  the  ordi- 
nance of  1787,  wUcb  provided  that  the  lands 
of  the  Indians  In  the  particular  territory 
should  never  be  taken  from  them  without 
their  consent  It  wag  held  that  the  privilege 
extended  was  to  the  Indians  as  a  tribe,  and 
not  to  Individual  members  thereof  who  have 
severed  the  tribal  relation;  that  when  an  In- 
dian severed  his  tribal  relation  he  was  "no 
longer  the  Indlvldnal  named  In  that  ordi- 
nance." The  ordinance  did  not  recognize  sep- 
arate allotmrats  or  holdings,  as  Is  now  done 
by  the  statutes  of  the  United  States,  but  re* 
ferred  to  the  lands  of  the  tribes,  each  as  an 
entirety,  and  to  that  condition  only  was  the 
prohibition  applied.  However,  much  of  the 
reasoning  In  the  above  case  does  not  seem  to 
us  to  harmonbze  with  that  of  the  federal  cas- 
es cited  at)ove.  Hatch  v.  Ferguson  (C.  C)  57 
Fed.  059,  simply  holds  that  an  Indian  woman 
who  Is  married  to  a  citizen  of  the  United 
States,  aud  has  voluntarily  taken  up, her  resi- 
dence separate  and  apart  from  her  tribe,  hav- 
ing adopted  civilized  life,  becomes  a  citizen 
of  the  United  States  and  of  the  state  In  which 
she  resides,  and  may  maintain  a  suit  In  the 
federal  courts  against  citizens  of  other  states. 
U,  S.  V.  Elm,  25  Fed.  Gas.  1006  (No.  15,048), 
and  State  v.  Norrls  (Neb.)  55  N.  W.  1086, 
seem  to  deal  only  w^Ith  the  power  of  congress 
to  confer  citizenship  upon  Indians,  carrying 
the  right  to  vote,  etc.  Such  power  is  not 
questioned  by  respondents  here.  In  Pennock 
V.  Franklin  Co.,  103  U.  S.  44,  26  L.  Ed.  387, 
a  woman  of  mixed  and  half  Indian  blood 
having  refused  to  follow  her  tribe  to  Indian 
'I'eiTltory,  whither  they  went  under  a  treaty 
by  which  they  exchanged  their  lands  In  Kan- 
sas for  other  lands  In  Indian  Territory,  to 
which  woman  a  patent  in  fee  simple  had  been 
Issued  under  a  provision  of  the  treaty  to  lands 
In  Kansas,  was  held  to  have  absolute  tlti^ 
and  the  lands  were  subject  to  taxation  in 
Kansas.  The  conditions  were  therefore  whol- 
ly different  from  those  In  the  case  at  bar. 

The  above  Is  a  review  of  the  cases  cited  by 
appellants.  We  are  of  the  opinion,  for  rea- 
sons heretofore  assigned,  that  respondents' 
complaint  shows  them  to  hold  these  lands  un- 
der the  law  of  1884,  and  that  th^  are  sub- 
ject to  the  25-year  restriction  against  aliena- 
tion. In  Page  v.  Pierce  Co.,  25  Wasb.  6,  13, 
04  Pac.  801,  804,  this  court  said:  *  • 
It  would  seem  reasooaMy  clear  that  the  lands 
in  question  cannot  be  taxed  by  the  state  so 
long  as  the  government  has  an  interest  In 
them,  'either  legal  or  equitable,'  or  is  even 
charged  with  the  performance  of  some  obli- 
gation or  duty  respecting  them."  The  gov- 
ernment has  not  yet  relinquished  Its  full  titie 
to  these  lands,  and  they  are  therefore  not 
taxable,  within  the  above  ruling. 

The  demurrer  was  properly  overruled,  and 
the  judgment  Is  affirmed. 

RRVVIS,  C.  :J..  and  WHITE,  FULLER- 
TON,  ANDERS,  and  MOUNT,  JJ.,  concur. 
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OKOWI.ET  T.  UNITED  STATES  FIDEL- 
ITY &  GUARANTY  CO. 

(Siipn-me  (kturt  of  Washington.   July  20, 19(^.) 

CONTRACTOR'S     BOND  —  EVIDENCE  —  ATTOR- 
NEY'S FEES— BUILDING  UONTRACT— AL- 
T  B  R  A  TIG  N  S— A  VO  ID  ANCB . 

1.  Where  ao  owner  orally  directed  alterations 
in  buildiogB  under  coDBtruction,  which  dii-ec- 
tions  were  accepted  by  the  contractor,  the  own- 
er therebj;  waived  the  provisions  of  the  con- 
tract requiring  written  evidence  thereof  to  ren- 
der him  liable  therefor;  and  oral  evidence  was 
admi^^ible  to  show  Biich  services,  and  their  rea- 
flonnble  value,  in  an  action  by  the  owner  on 
the  contractor's  bond. 

*J.  In  an  action  on  a  defaulting  contractor's 
bond,  evidence  that  the  owner  had  refused  to 
nrbitrste  the  reasonable  value  of  extras,  as 
provided  in  the  contract,  was  admtBKible,  as 
the  surety  was  entitled  to  have  such  extra  work 
offset  pro  tanto  against  the  owner's  claim. 

3.  Where  a  building  contractor,  who  had 
agreed  to  furnish  all  materials  and  labor,  de- 
faulted and  allowed  liens  to  be  filed  against  the 
property,  and  the  surety  on  his  bond,  providing 
that  he  shall  faithfully  perform  the  conditions 
of  his  contract  neglected  to  pay  these  tiens, 
or  failed  to  appear  and  defend  foreclosure  suits 
after  notice,  the  owner  was  entitled  to  recover, 
In  addition  to  the  amount  of  the  lietts  which  he 
had  been  compelled  ta  pay,  his  reasonable  ex- 
penses, including  attorDejB  fees  In  defending 
such  suits. 

4.  A  contract  was  not  rendered  inadmiBidble 
as  evidence  on  account  of  corrections  and  in- 
terlinontions  which  were  clearly  shown  to  have 
been  made  before  it  was  signed. 

B.  An  owner  who  had  contracted  for  the  erec- 
tion of  certain  buildings  did  not  know  that  the 
contractor  had  a  partner  nntil  after  the  con- 
flict was  made  and  the  work  well  under  way. 
When  this  fact  was  discovered,  neither  the 
owner  nor  the  contractor's  surety  made  objec- 
tions tliercto.  Held,  thnt  the  surety  was  not  re- 
lieved from  its  obligation  to  indemni^  the  own- 
er against  the  failure  of  the  contractor  to  per- 
form the  contract, 

6.  Where  a  contract  provided  that  the  owner 
should  pay  receipted  hills  as  they  became  due, 
the  fact  that  he  required  such  bills  to  be  ap- 
proved by  the  foreman  in  charge  did  not  re- 
lieve the  surety  on  the  contractor  s  bond. 

Api>eal  from  superior  court,  King  connty; 
W.  H.  Bell,  Judge. 

Action  by  W.  M.  Crowley  against  ttae 
United  States  Fidtiity  ft  Guaranty  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

James  B.  Unrptay,  for  appellant'  Kerr  & 
McCord,  for  respondent. 

MOUXT.  J.  On  December  C,  1900,  re- 
spondent entered  Into  a  contract  with  L.  T. 
Parker,  undo:  vbich  Parker  agreed  to  fur- 
nish all  labor  and  material  and  construct 
for  respondent  three  cottages  for  the  sum  of 
$2,14S;  "first  payment,  $400,  when  cottiiges 
are  roofed  In;  second  payment,  $800,  nben 
flrst  and  second  coats  of  plaster  are  on; 
third  payment.  $94?,  one  day  after  comple- 
tion and  acceptance  of  bulldhigs;  all  pay- 
ments to  be  mode  on  receipted  Mils  ns  pay- 
ments liecome  due."  The  contract  provided 
that  .respondent  might  "during  the  pro;i;ress 


1  4.  See  Evidence,  vol.  aO,  Ceot  Dig.  f  1423. 
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of  said  buildings  require  alterations,  devia- 
tions, additions  to,  or  omissions  from  the 
said  contract,  specifications,  or  plans,  •  •  * 
and  the  same  shall  in  no  way  affect  or  avoid 
the  contract:  but  addittooal  costs  (If  aay) 
of  such  changes  will  be  added  to  the  amount 
of  such  contract  price,  and  deductions  shall 
be  made  from  said  contract  price  for  all 
omissions  of  work  specified,  at  a  fair  and 
reasonable  valuation."  And  It  further  pro- 
vided: "No  bin  or  account  for  extra  work 
will  be  allowed  or  paid  unless  authority  for 
ctmtracting  "same  can  be  shown  by  a  certifi- 
cate from  the  owner,  connterBlgned  by  the 
architect  or  superintendent."  To  secure  com- 
pliance with  this  contract  by  Parker,  ap- 
pellant executed  the  bond  upon  which  this 
suit  Is  based,  conditioned  that  Parker  should 
faithfully  perform  the  work,  and  faithfully 
comply  with  the  terms  and  conditions  of  the 
contract.  When  the  cottages  were  complet- 
ed, the  respondent  having  made  all  pay- 
ments In  conformity  with  the  contract,  it 
was  ascertained,  upon  a  settlement  between 
respondent  and  Parker,  that  there  were  un- 
paid bills  for  material  used  In  the  construc- 
tion of  the  buildings  amounting  to  •  about 
$400.  Before  making  the  last  payment,  re- 
spondent notified  appellant,  in  writing,  that 
these  outstanding  claims  were  unpaid,  and 
thnt  he  would  pny  out  the  balance  in  his 
bauds  upon  receipted  bllls^  and  requested  the 
appellant  to  see  that  the  contractor  paid 
them.  The  contractor  defaulted,  and  per- 
mitted Hens  to  be  filed  upon  respondent's 
property.  Kespondent  again  notified  appel- 
lant to  pay  the  claims,  and  tendered  ttae  bal- 
ance in  his  hfinds,  ^s..  $1.75.  Appellant  re- 
fused, and  the  lien  claimants  brought  an  ac- 
tion in  the  lower  court  to  foreclose  their 
liens.  Thereupon  respondent  served  upon  ap- 
pellant a  copy  of  the  complaint  in  the  lien 
case,  together  with  a  notice  demanding  that 
appellant  appear  and  defend  the  same,  and 
that,  if  it  failed  to  appear  and  defend  the 
lien  case,  respondent  would  employ  counsel 
at  appellant's  expense  and  interpose  a  de- 
fense thoeta  The  appellant  refused  to  ap- 
pear. Tlie  contractor.  Parker,  a  party  to 
said  suit,  defaulted.  Respondent  employed 
counsel,  filed  bis  answer,  put  the  claimants 
upon  their  proof,  and  pleaded  afflrmatlvdy 
his  contract  and  the  bond  executed  by  ap- 
pellant, alleged  a  full  compliance  with  the 
terms  of  the  contract  and  bond,  prayed  for 
the  dlsmlRsal  of  the  said  action,  and,  in  the 
altematiTe,  if  the  court  established  said 
claims  as  liens  upon  his  property,  that  upon 
payment  thereof  he  have  judgment  over 
against  Parker.  He  served  the  answer  upon 
Parker,  and  made  a  tender  of  the  balance  due 
from  him  under  the  contract.  The  court  In 
the  lien  case,  upon  a  trial,  rendered  Judg- 
ment agalnat  Parker  for  $500.67,  and  decreed 
a  foreclosure  of  the  liens,  and  further  decreed 
that  the  respondent  had  fully  and  faithfully 
romiilied  with  the  terms  of  his  contract  with 
Parker.    Beepondent  thereupon  paid  tlie 
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Judgment  in  the  lien  case,  and  demanded 
relmbnnemeDt  from  appellant,  vtalch  de< 
mand  waa  refased.  Bespondent  brought  Oils 
action  against  the  sureties  npon  the  bond  to 
recover  the  amount  of  the  judgment,  viz., 
♦500.67,  together  with  $50  for  attorney's 
fees  and  ?2  appearance  costs  Incurred  iu  de- 
fending the  Men  case.  Appellant,  after  deny- 
ing the  execution  of  the  contract  between 
Parker  and  respondent  set  tip  in  the  com- 
platDt,  alleged  that  respondent  made  a  con-  ' 
tract,  under  which  the  buildings  were  con- 
structed, with  L.  T.  Parker  and  one  Merrltt. 
copartners;  that  for  the  sake  of  convenience 
the  contract  was  made  In  the  name  of  Par- 
ker, and  that  it  was  agreed  and  understood 
between  Parker,  Merrltt,  and  respondent  that 
respondent  should  look  to  them  Jointly  for 
the  performance  of  the  contract;  that  the 
contract  provided  that  should  any  dispute 
arise  respecting  its  meaning,  the  same  should 
be  decided  by  one  Robertson,  an  architect, 
whose  decision  should  be  final,  and,  should 
any  dilate  arise  regarding  the  value  of  the 
extra  work,  such  dispute  should  be  deter-^ 
mined  by  arbitration;  that  respondent  has 
required  extra  work  which  at  a  fair  and  rea- 
sonable valuation  was  greatly  in  excess  of 
the  sum  of  $552.C7;  that  a  dispute  arose 
between  the  contractor  and  respondent  re- 
garding this  extra  work;  that  respondent  re- 
fused to  arbitrate  as  provided  in  said  con- 
tract; that  respondent  is  indebted  to  the 
contractors  for  extra  work  in  excess  of  the 
sum  of  ^2.67,  and  in  excess  of  the  penalty 
of  the  bond  sued  on.  and  has  refused  to  pay 
the  same;  and  that  respondent  refused  to 
make  the  payments  in  the  manner  and  at  the 
time  provided  in  the  contract.  These  allega- 
tions were  denied  in  the  reply.  Upon  the 
trial,  Judgment  was  rendered  in  favor  of  re- 
spondent for  the  full  amount  prayed.  At  the 
trial  the  appellant  attempted  to  prove  by 
oral  evidence  that  during  the  progress  of  the 
work  deviations  and  additions  to  the  plans 
were  requested  by  the  owner,  and  extra 
work  and  materials  were  furnished  and  put 
Into  the  buildings;  that  req;>ondent  refused 
to  pay  therefor;  and  that  the  amount  there- 
of exceeded  respondent's  demand.  This  tes- 
timony was  rejected  by  the  court  npon  the 
ground  that  the  contract  provided  that  no 
bill  or  account  for  extra  work  should  be  al- 
lowed or  paid  unless  written  authority  there- 
for was  produced.  Tbl»  mllng  ot  the  court 
la  assigned  as  error. 

It  appears  that  the  miglnal  plans  and 
specifications  and  the  contract  were  pre- 
pared by  one  Robertson,  an  architect,  on 
forms  usual  In  such  cases,  which  contemplat- 
ed a  superintendent  for  the  work.  No  su- 
perintendent was  employed,  but  the  owner 
himself  was  about  the  work  dally,  and  what- 
ever superintendence  was  necessary  he  did 
himself.  The  contract  provides  especially 
that  "should  the  owner,  during  the  progress 
of  the  work,  desire  any  deviation,  altera- 
WP.-W 


tion,  additions  to  or  omissions  from  said 
contract,  specifications,  or  plans,  he  shall  be 
at  liberty  to  have  such  changes  made,  and 
the  same  shall  in  no  way  affect  or  avoid  the 
contract,  but  the  additional  cost  shall  be  add- 
ed to  the  contract  price,  and  that  no  bill  or 
account  for  extra  work  shall  be  allowed  or 
paid  unless  authority  for  contracting  the 
same  can  be  shown  by  a  eertificate  from  the 
owner,  coontersigued  by  the  architect  or  su- 
perintendent" This  provision  of  the  con- 
tract was  for  the  benefit  of  the  owner,  to 
prevent  a  claim  for  extra  work  not  authorized 
by  him.  It  was  Intended  as  a  rule  of  evi- 
dence as  between  the  parties,  which  certainly 
could  _be  waived  by  the  owner  and  the  con- 
tractor. Under  the  contract  If  the  owner 
desired  any  changes  or  alterations  from  the 
original  plans  of  the  buildings,  he  was  at 
liberty  to  have  them  made,  and  the  contract- 
or was  bound  to  make  them.  It  was  the 
owner's  duty,  however,  to  give  written  au- 
thority to  the  contractor  for  such  changes  or 
alterations,  and  without  such  authority  the 
contractor  was  not  bound  to  make  them. 
But  If  the  owner  orally  directed  changes  or 
alterations  which  the  contractor  was  at  lib- 
erty to  accept,  and  which  be  did  accept,  the 
owner  and  the  contractor  thereby  waived 
the  provisions  of  the  contract  requiring  writ- 
ten evidence  thereof;  and  the  owner  cannot 
now  be  heard  to  say,  after  waiving  this  pro- 
vision, that  the  contractor  shall  not  be  paid 
for  such  extra  services.  1  Greenl.  Ev.  (16th 
Ed.l  8  304;  Bartlett  v.  Stanchfleld,  148  Mass. 
394,  Ifl  N.  K.  549,  2  L.  R.  A.  025;  McFad- 
den  V.  O'Donnell,  18  Cal.  160;  Meyer  v. 
Berlandi,  53  Jllnn.  50.  54  N.  W.  937;  Bidders 
V.  Davis.  88  Ala.  867.  8  South.  834;  McLeod 
V.  Genius,  31  Neb.  1,  47  N.  W.  473.  Under 
the  rule  announced  above,  the  contractor 
was  entitled  to  recover  against  the  owner 
for  the  extra  services  even  If  they  were  or- 
dered by  respondent  orally,  and  oral  evi- 
dence was  admissible  to  show  the  services 
and  their  reasonable  value;  and,  certainly, 
if  these  extras  equaled  or  exceeded  the  de- 
mands of  respondent  he  had  suffered  no  dam- 
ages. If  the  contractor  might  have  shown 
these  facts,  it  certainly  follows  that  his  surety 
may  do  so. 

Appellant  also  alleged  in  Its  answer,  and 
offered  to  prove,  that  a  dispute  arose  be- 
tween the  contractor  and  respondent  In  re- 
gard to  the  reasonable  value  of  the  extras, 
and  that,  in ,  accordance  with  the  contract, 
Parker  or  his  agent  sought  respondent  and 
offered  to  submit  such  dispute  to  arbitrators, 
and  that  respondent  refufied  this  offer.  Un- 
der these  circumstances,  Parker  was  enflUed 
to  recover  for  the  reasonable  value  of  the 
extras.  The  appellant  should  have  been  al- 
lowed to  show  these  facts.  Respondent  Is 
not  entitled  to  recover  from  appellant  mcM-p 
than  his  actual  damages,  and.  if  the  amount 
of  extras  furnished  by  Parker  under  the 
contract  exceeded   or   equaled  tbe  aum 
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claimed  by  respondent  appellant  was  en- 
titled to  hare  the  action  diamlBsed;  and  it 
any  extra  work  had  been  done,  and  not  paid 
for,  appellant  was  entitled  to  bave  the  value 
of  such  extta  work  offset  pro  tanto  against 
respondent's  demand.  It  waa  therefore  er- 
ror of  the  court  to  reject  this  eTldence. 

The  court  below  allowed  respondent  to  re* 
cover  for  tlie  amount  of  (552.67,  $500.67  of 
which  was  the  amount  recovered  In  the  ac- 
tion by  lien  claimants  against  his  properl^f 
|50  for  respondent's  attorney  In  defending 
the  action,  and  ^  for  dei^'s  fees  for  de- 
fendant's appearance  In  the  action  brought 
by  the  lien  claimants.  This  Is  alleged  as  er- 
ror, (1)  because  the  terms  of  the  bond  did 
not  contemplate  such  damages;  and  (2)  be- 
cause the  attorney's  fee  was  unnecessary. 
The  contract  provides  that  Parker  shall  fur- 
nish all  materials  and  labor  and  construct 
the  buildings.  The  bond  provides  that  Park- 
er shall  well,  truly,  and  faithfully  perform 
the  conditions  of  his  contract  This  court 
heU  in  Wheeler,  Osgood  &  Co.  v.  Everett 
Lund  Co.,  14  Wash.  030,  4fi  Pac.  316,  that 
the  true  meaning  and  Intent  of  the  provision 
requiring  the  coutractor  to  furnish  materials 
wau  certainly  that  be  should  pay  for  them; 
and  not  that  he  should  simply  supply  them, 
and  leave  respondent  to  pay  for  them.  This 
Is  the  only  reasonable  deduction  from  such 
an  agreement  If  the  contractor  furnished 
materials  under  the  contract  for  whl<^  he 
did  .not  pay,  and  on  account  of  whlcli  liens 
were  llled  against  hla  property.  It  became  the 
duty  of  the  contractor,  or  in  default  thereof 
the  sure^,  to  pay  these  liens;  and  neglecting 
to  do  BO,  and  thereby  causing  damages  to 
respondent,  the  respondent  waa  entitled  to 
recover.  He  was  also  entitled  to  recover 
his  reasonable  expenses.  Including  attor- 
ney's fees  in  defending  such  claims;  for  he 
had  notified  appellant  of  the  action,  and  ap- 
pellant had  refused  or  neglected  to  appear. 
1  Suth.  Dam.  (2d  Ed.)  S  88;  Henry  v.  Hand, 
36  Or.  402,  69  Fac.  330;  Inhabitants  of 
Westileld  v.  Mayo,  122  Mass.  100,  23  Am. 
Bep.  292;  Ah  Thnle  v.  Quan  Wan,  3  Cat. 
216;  Dubois  V.  Hermance,  56  N.  T.  673. 

Unless  the  extra  work  performed  by  Par- 
ker, and  unpaid  for  at  the  time,  was  equal 
to  the  amount  claimed  by  the  Ilea  claim- 
ants at  the  time  the  claims  were  filed,  it 
was  not  error  to  allow  the  amount  of 
»552.S7. 

There  are  several  corrections  and  Inter- 
lineations in  the  original  contract  and  speci- 
fications offered  in  evidence  by  the  respond- 
ent Tt  is  claimed  that  the  court  erred  in 
admitting  this  contract  In  evidence.  The 
evidence  clearly  shows  that  these  correc- 
tions and  Interlineations  were  made  and  In- 
serted before  the  contracts  were  signed. 
There  was  no  error  In  this  respect 

Appellant  alleged  that  the  contract  for 
the  construction  of  the  cottages  was  In  fact 
4  partufflwhlp  contract  betnreen  Parker  aud 


one  Merrltt  as  copartners,  on  the  one  ride, 
and  respondent  on  the  other,  and  that  tUs 
fact  was  well  known  to  respondent,  and  EOt 
to  appellant,  at  the  time  the  bond  was  giren. 
The  court  refused  to  find— we  think  correct- 
ly, under  the  evidence— that  the  contract 
was  in  fact  between  Parker  and  Menritt,  as 
copartners,  on  the  one  hand,  and  respoid- 
ent  on  the  other.  It  nowhere  appeared  in 
the  written  contract  that  Morltt  had  any 
interest  therein;  nor  does  it  tLppeax  by  the 
evidence  that*  respondent  knew  Moritt  vras 
a  partner  of  Parker  until  some  time  after 
the  contract  was  entered  into,  and  nntll  aft- 
er the  work  was  well  under  way.  It  also 
appears  that  reapondait's  first  information 
tliat  Parker  and  Merritt  were  actually  part- 
ners interested  in  the  construction  of  the 
cottages  was  obtained  from  the  managing 
agent  of  appellant  Bes^ndent  did  not  rec- 
ognize Merrltt  as  a  party  to  the  contract 
There  Is  nothing  In  the  case  to  show  that 
either  party,  at  the  time  the  cuitract  and 
bond  were  made,  knew  Parkw  and  Merritt 
were  partnerSfi  in  fact  After  the  fact  was 
discovered  that  Parker  and  Herritt  were 
partners,  neither  appellant  nor  respondent 
made  any  objection  thereto.  Under  these 
drcumstanees,  the  appellant  was  not  rtiier- 
ed  from  the  obligatton  to  indemnify  reqtond- 
ent  against  the  failure  of  Parkor  to  perform 
the  contract  and  it  was  not  erroEr  for  the 
lower  court  to  so  hold. 

It  te  argued  that  because  respondent  paid 
out  money  wheneva  wdera  were  presented 
to  him  by  Pa^er,  O.  K.*d  by  Merritt  mch 
paymento  were  not  in  accordance  with  the 
contract  It  appears  from  the  evidrace  that 
whenever  bills  tar  woik  or  materials  tm- 
.nlahed  were  presented  to  the  respondent  for 
payment  respondent  required  Merritt  to 
O.  K.  them,  and  that  these  receipted  bins 
were  then  paid.  Mierritt  at  this  time  was 
acting  as  foreman  tm  the  wmk.  The  con- 
tract provided  that  all  payments  afaonld  be 
made  upon  receipted  bills  as  paymenta  be- 
came due.  The  fact  that  Parker  or  reapood- 
ent  required  these  Mils  to  be  appro¥ed  1^ 
the  foreman  in  charge  of  the  wotk  ooold 
make  no  difference.  This  was  sim^  an 
additional  ^ecautlon,  and  an  evidence  that 
the  materials  were  actually  furnished.  It 
did  not  affect  the  contract  in  the  alighteBt 
The  reqiondent  had  agreed  to  pay  rxpon  re- 
ceipted bills.  It  is  not  shown  that  ha  paid 
before  the  amounts  were  due  under  tbe  ood- 
tract  nor  that  he  refnsed  to  pay  after  tiie 
payments  were  due  under  the  terms  there- 
of. This  did  not  release  the  surety. 

For  the  flnt  error  abore  discussed,  tbe 
cause  will  be  reversed,  and  remanded  to  the 
lower  court  for  further  proceedings  In  ac- 
cordance with  this  opinion;  appellant  to  re- 
cover the  costs  of  this  appeal. 

RBAVIS,  C.  J.,  and  WHITE,  ANDERS. 
HADLEY,  and  FULLERXOX,  JJ.,  eoncor. 
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ELIJS  T.  UNITBD  STATES. 

(Snpreme  Ck>urt  Of  Oklahoma.   July  17,  1902.) 

HOMICIDB  IN  INDIAN  RBSBRVATION— JURIS- 
DICTION. 

1.  The  district  court  at  Pawhaaka,  in  the 
Osage  iDdian  reservation,  has  no  jurisdiction 
of  the  crime  of  murder  committed  by  a  white 
person,  not  a  member  of  the  Indian  tribes,  on 
8aid  reservation.  The  case  of  Goodson  t.  U.  S., 
o4  l*ac.  423,  7  Old.  117,  followed  and  approved. 

(Syllabus  by  the  Court.) 

Emw  from  district  court*  Pawhuaka  coun- 
ty: before  Justice  Bayard  T.  Halner. 

Ed  Ellis  WAS  convicted  of  murder,  and 
brings  error.  Beversed. 

Fitspati-ick  &  Leaby  and  J.  HIU,  for 
plaintiff  In  error.   Horace  Speed,  U.  S.  Atty, 

BURFORD,  C.  J.  At  the  November  term, 
1887,  of  the  district  court  sitting  at  Pawhua- 
ka,  iu  the  Osa^  Indian  resoratlon,  an  in-, 
(llctment  was  returned  against  tbe  plaintiff 
In  error,  Ed  ElUs,  charging  blm  Tritfa  the 
oime  of  mimler.  The  defendant  Ellis  and 
one  James  Kesley  were  Jointly  charged  with 
having  killed  and  murdered  one  William 
Brown  on  the  Slat  day  of  October,  1897,  in 
the  Osage  Indian  reservation.  In  the  territory 
of  Oklalioma.  Bills  was  apprehended, '  tried 
at  the  Apilt  term,  1888,  of  the  district  court 
at  Fawhoskn.  found  guilty  of  manslaughter, 
and  sentenced  to  serve  a  term  of  eight  years 
In  the  Ohio  state  penitentiary,  at  Columbus, 
Ohio,  where  he  Is  now  confined.  He  was 
prosecuted  by  the  United  States,  and  the 
court  which  tried  and  sentenced  blm  was  at 
the  time  sitting  with,  and  exercising  the  pow- 
ers and  Jurisdiction  of,  a  United  States  cir- 
cuit and  district  court.  The  prisoner  objected 
to  the  Jurisdiction  of  the  court  at  each  step 
In  the  proceedings,  and  also  to  the  competen- 
cy, qualifications,  and  manner  of  selecting 
iToth  the  grand  and  petit  jurors  In  said  cause. 
After  the  conviction  and  sentence  of  Ellis,  be 
appealed  to  this  court 

It  la  conceded  by  counsel  both  for  the  Unit- 
ed States  and  for  the  prisoner  that  the  ques- 
tions presented  by  the  record  are  Identical 
with  those  decided  by  this  court  In  the  case 
of  Goodson  V.  V.  S.,  7  Okl.  117,  54  Pac.  423. 
ElUs  Is  a  white  peraon,  and  not  a  member  of 
any  Indian  tribe;  Brown,  the  person  alleged 
to  have  been  killed,  was  also  a  white  per8<Hi, 
and  not  a  member  of  an  Indian  tribe.  We 
held  In  the  Goodson  Case  that  there  were 
no  resklents  of  the  Osage  (ur  Kaw  reserva- 
tions having  the  Qualifications  of  jurors,  and 
that  the  Juries  fbr  the  district  court  at  Paw- 
hnska  must  be  drawn  from  the  jury  box  of 
the  county  to  which  these  reservatlona  were 
attached  for  Judicial  purposes.  We  also  held 
In  that  case  that  the  district  court,  when 
sitting  at  Pawhuska,  In  the  Osage  reserva- 
tion, has  no  jurisdiction  of  crimes  committed 
on  tlie  reservation  by  white  persons,  but  tliat 
such  persons  should  be  tried  in  the  district 
court  of  Pawnee  county.— tbe  county  to  which 
aucb  reservation  -la  attached  fur  Judicial  pur- 


poses. We  now  see  no  reason  to  change  ot 
modify  the  ruUng  In  tbe  Goodson  Case,  and 
on  the  authority  of  that  case  the  Judgment 
of  the  district  court  at  Pawhuska  In  this 
case  Is  reversed,  and  the  cause  remanded  to 
saKl  court,  wltb  directions  to  dismiss  said 
cause  for  want  of  Jurisdiction,  and  that  any 
txafhtat  proceedings  in  said  cause  be  had  In 
the  district  court  of  Pawnee  county.  And  tiie 
warden  of  the  Columbus,  Ohio,  penitentiary 
Is  directed  to  deliver  the  prisoner,  Ed  Ellla, 
to  the  United  States  marshal  of  Oklahoma, 
and  said  marshal  la  authorized  to  return  said  ^ 
prisoner  to  the  territory  of  Oklahoma,  and 
there  hold  blm  In  tbe  fed»al  jail  at  Guthrie^ 
subject  to  ball,  to  be  allowed  by  the  proper 
court,  and  subject  to  t&e  farther  ordos  of  the 
district  court  of  Pawnee  county,  Okl.  AH  the 
justices  concur,  ezc^t  HAINER,  J.,  who  tried 
ttie  case  below,  not  sitting,  and  IBWIN, 
absent 


(U  OkL  SW 
SIMMONS  V.  TERBITOBT. 
(Supreme  Court  of  Oklahoma.  July  16,  1902.) 

RIOT^WHAT  CONSTITUTBS-TRIAU-JDDG- 
MBNT— ARREST— NEW  TRIAL. 

1.  By  the  provisions  ot  the  statutes  of  Okla- 
homa, three  or  more  persons  mast  act  together 
in  order  to  commit  tne  crime  of  riot;  a  less 
number  than  three  cannot  commit  snch  offeiue, 
but  any  one  or  more  of  those  participating  in 
the  riot  may  be  tried  and  convicted. 

*2.  When  three  are  indicted  for  riot,  and  one 
is  tried  separately,  and  found  guilty,  judgment 
upon  the  .verdict  must  be  given  against  him 
unless  error  has  occurred  for  which  a  new  trial 
should  be  granted. 

8.  When  one  of  three  persons  Indicted  for  a 
riot  is  tried  separately,  and  then  a  second  is 
tried  and  acquitted,  the  court  cannot  arrest  the 
judgment  upon  the  finding  of  tbe  jury  against 
the  first,  but  must  enter  judgment  upon  the 
verdict. 

4.  When  one  of  three  persons  indicted  for  riot 
has  been  tried  separately  and  convicted,  be  is 
concluded  by  the  record  in  such  case,  and  the 
subsequent  acquittal  of  another  of  tbe  joint 
defendants,  in  a  separate  trial,  wlU  not  entitle 
the  one  convicted  to  a  new  trial  or  a  discharge. 

(Syllabus  by  the  Court) 

Error  firom  district  court,  Payne  county; 
before  Justice  B.  r.  Burwell. 

Bud  Simmons  was  convicted  of  riot,  and 
brings  error.  Affirmed. 

J.  M.  Springer,  for  plaintiff  In  error.  J.  C. 
Strang,  Atty.  Gen.,  for  tbe  Territory. 

BURFOBD.  C.  J.  The  plaintiff  In  error. 
Bud  Simmons,  was  convicted  of  the  crime  of 
riot,  in  the  district  court  of  Payne  county,  and 
brings  this  proceeding  to  reverse  said  judg- 
ment 

Tbe  recrad  presents  but  one  question.  At 
the  September,  1900,  term  of  the  district  conrt 
of  Payne  county,  an  indictment  was  returned 
against  Alva  Simmons,  Bud  Simmons,  and 
John  Doe.  containing  two  counto;  In  tbe  first 
count  tiiey  were  charged  wltb  conjoint  rob- 
bery, and  the  second  count  with  the  crime 
of  riot  while  carrying  Arearma.  The  defend- 
ant John  Doe  waa  never  apprehended;  tbe 
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two  Simmonses  were  arrested,  arralgaod,  and 
each  entered  a  plea  of  not  guilty.  A  sever- 
ance was  then  demanded  and  allowed.  Alva 
was  first  tried,  and  found  guilty  of  riot.  The 
court,  set  aside  the  verdict,  and  granted  him 
a  new  trial.  At  the  next  term  o£  court,  the 
plaintiff  in  error.  Bud  Simmons,  was  tried, 
and  found  guilty  of  riot.  Subsequently  Alva 
Simmons  was  tried  a  second  time,  and  ac- 
quitted upon  both  counts  of  the  Indictment. 
Bud  SimmoUR  then  filed  a  motion  to  set  aside 
the  verdict  against  him,  and  supported  the 
same  by  affidavit  showing  the  acquittal  ot  his 
codefendant,  Alva  Simmons.  The  court  over- 
ruled this  motion,  and  rendered  Judgment  on 
the  verdict.  Afterwards  a  motion  tot  new 
trial  was  filed  upon  the  ground  of  newly  dis- 
covered evidence,  but  this  presented  nothing 
but  the  averment  of  the  subsequent  trial  and 
flcquittal  of  Alva  Simmons.  Okl.  St  c.  25, 
iirt.  37,  §  2,  defines  riot  as  follows:  "Any 
use  of  force  or  violence,  or  any  threat  to  use 
force  or  violence.  If  accompanied  by  imme- 
diate power  of  execution,  by  three  or  more 
persons  acting  together  and  without  authority 
of  law,  Is  riot."  By  the  terms  of  this  stat- 
ute, three  or  more  persons  must  act  conjoint- 
ly in  order  to  constitute  riot;  less  than  three 
persons  cannot  commit  the  crime.  The  In- 
<11ctment  charged  three  persons,  viz.,  Alva 
Simmons,  Bud  Simmons,  and  John  Doe,  with 
having  committed  the  acts  which  constitute 
riot  It  was  not  charged  that  any  other  per- 
sons acted  together  with  them;  hence  It  must 
follow  that,  if  one  was  guilty  of  riot,  all  were 
guilty.  The  contention  now  Is  that,  Alva 
Simmons  having  had  a  separate  trial  and 
been  acquitted,  ex  necessitate  Bud  Simmons 
cannot  be  guilty,  and  must  be  discharged. 

A  casual  reading  of  the  reported  decisloBs 
nnd  text-books  would  seem  to  support  this 
•doctrine,  but  there  is  a  distinction  between 
the  cases  cited  by  counsel  for  plaintiff  In  er- 
ror and  the  case  at  bar.  lu  Turpln  v.  State, 
4  Elackf.  72,  the  Joint  defendants  were  tried 
jointly,  and  not  severally;  tbey  all  had  the 
same  Jury.  On  the  trial,  the  Jury  found  one 
KuUty  of  riot,  and  acquitted  the  others.  This 
was  clearly  contrary  to  law,  and,  having  ac- 
-qultted  all  but  one,  he  was  entitled  to  bis 
discharge,  as  he  could  not  be  put  upon  his 
trial  again  for  committing  an  offense  that 
It  required  three  to  commit.  In  ail  the  other 
cases  cited,  the  defendants  were  tried  togeth- 
er, and  by  the  same  Jury,  and  the  rule  is 
In  such  cases  that  no  conviction  can  be  bad 
■of  any  unless  the  minimum  number  necessary 
to  commit  the  crime  are  found  guilty.  But 
In  the  case  at  bar  the  same  rule  does  not 
prevail.  On  the  application  of  one  of  the  de- 
fendants, a  severance  was  ordered,  and  each 
ot  the  two  defendants  who  were  then  In  cus- 
tody was  tried  separately,  and  by  a  different 
jury.  Each  took  his  chances  with  a  jury  of 
his  own  choosing,  and  was  concluded  by  the 
result.  T\'hcn  the  jury  found  Alva  Simmons 
not  guilty,  the  court  was  bound  to  discharge 
him;  it  had  no  discretion.   The  evidence  may 


have  been,  and  the  presumption  la,  that  It 
was  Insufficient  to  warrant  his  convlctSoa; 
but  another  jury,  in  the  Bud  Simmons  Case, 
with  probably  more  eviden<ie  or  different  evi- 
dence, found  that  all  three  of  the  defendants 
were  engaged  in  the  riotous  conduct,  and 
hence  that  Bud  Simmons  was  guilty.  He 
■was  tried  and  convicted  before  Alva  was  ac- 
quitted; the  court  approved  the  verdict  in  this 
case,  and  rendered  the  judgment  from  which 
he  appeals  to  this  court  He  must  abide  the 
decision  of  the  jury  in  hla  own  case,  notwith- 
standing another  Jury  were  of  a  different 
opinion. 

One  electa  to  take  his  chances  alone  when 
he  Is  tried  separately,  and  must  abide  the  re- 
sult This  prfnciple  was  settled  by  the  su- 
preme court  of  Tennessee,  as  early  as  1832, 
and  Is  found  to-day.  In  the  case  of  State 
T.  AlUson,  3  Y«rg.  428,  AlUson  and  three  oth- 
ers were  Indicted  for  riot.  Allison  was  tried 
separately,  and  the  Jury  found  him  gnllty. 
On  a  subsequent  day  of  the  term,  one  of  the 
other  defendants  was  tried  and  acquitted. 
Judgment  bad  not  yet  been  pronounced 
against  Allison.  He  moved  In  arrest  of  judg- 
ment and  the  trial  court  arrested  the  Judg- 
ment  because  of  the  subsequent  acquittal  of 
one  of  his  codefeudauts.  The  attorney  gen- 
eral appealed  the  case,  and  the  supreme  court 
reversed  the  trial  court  and  In  discussing  the 
question  said:  "The  jury  trylog  Allison  liave 
said  that  he  is  guilty  of  a  riot;  and  as,  to  con- 
stitute a  riot  three  must  be  guilty,  this  \&- 
dlct  must  pronounce  him  guilty  together  with 
the  two  who  were  not  tried,  who  were  also 
guilty.  It  follows  from  what  has  been  said 
that,  upon  the  return  of  the  .verdict  of  the 
Jury  in  the  case  of  Allison,  It  would  have 
been  perfectly  competent  for  the  court  to  have 
proceeded  to  jndirment  upon  it  If  this  be 
BO,  bow  could  the  subsequent  trial  and  ac- 
quittal of  the  other  affect  the  case  of  Allison? 
He  bad  chosen  a  separate  trial;  the  Jury  ot 
his  own  selection  had  said  a  riot  had  been 
committed,  and  that  be  was  guilty.  He  most 
abide  the  decision  of  his  own  Jury  notwith- 
standing another  jury  may  have  entertained 
a  different  opinion.  Reasons  In  arrest  of 
Judgment  must  be  found  In  the  record  itseU. 
The  court  cannot  look  to  extrinsic  facta  fcr 
these  reasons.  Now,  although  the  three  were 
charged  in  the  same  indictment  yet,  whenever 
tbey  plead,  and  are  tried  separately,  the  plea, 
verdict  and  judgment  In  relation  to  one  coo- 
stltute  an  entirely  separate  and  distinct  rec- 
ord from  that  of  the  other,"  The  principle 
liere  cnimclated  is  applicable  to  the  case  at 
bar,  and.  as  the  reasoning  is  sound,  we  see 
no  reason  why  we  should  not  follow  that  dift- 
tinguisbed  court  Such  a  rale  will  better  sub- 
serve the  ends  of  justice  than  to  have  a  guilty 
criminal  discharged  upon  a  techntcality. 

The  Judgment  of  the  district  court  of  Payne 
county  is.  affirmed  at  the  costs  of  the  plaintiff 
In  error.  All  the  justices  concurring  except 
BURWELL.  J.,  who  tried  the  case  below,  not 
sitting,  and  IRWIN,  J.,  absent. 
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ALBRIGHT  t.  TERRITORY. 

(Supreme  Court  of  Oklahoma.  July  16^  1002.) 

HOMICIDE— VENUB. 

1.  A  person  charged  with  the  commission  of 
the  crime  of  murder  must  be  indicted  aod  tried 
in  the  county  where  the  injury  which  caused 
the  deatii  was  inflicted,  and  it  ia  not  necessary 
to  allege  the  place  of  death. 
(SylUbns  by  the  Court) 

Error  from  district  court  Payne  eoimty; 
before  Justice  B.  F.  Burwell. 

Yagel  H.  Albright  was  convicted  of  mturder, 
and  brlugs  error.  ACDrmed. 

Lowry  &  Workman,  C  B.  Gaae.  and  A.  J. 
Blddlson,  for  plaintiff  In  error.  J.  0.  Rob- 
l>erts,  Atty,  Gen.,  and  G.  L.  Burdlck,  for  the 
Territory. 

HAIXER,  J.  The  plaintiff  In  error,  Vagel 
H.  Albright  was  Indicted  In  the  district  court 
of  Payne  county,  on  the  charge  of  the  murder 
of  Willtam  6.  Tribble  In  Payne  county  on  July 
16,  1900,  and  was  convicted  of  manslaughter 
In  the  Qrst  degree,  and  sentenced  to  serve  a 
term  in  the  penitentiary  for  a  period  of  four 
years.  From  this  Judgment  the  defendant 
appeals. 

There  Is  but  one  question  argued  by  coun- 
'sel  for  plaintiff  in  error,  and  that  la  the  suffi- 
ciency of  the  Indictment  In  this  case.  It  Is 
contended  that  the  indictment  In  this  c&se  Is 
defective  In  not  alleging  the  place  of  the  death 
of  the  person  killed,  and  that  such  allegation 
la  material,  and  necessary  to  constitute  a  sntti- 
cieut  indictment 

The  Indictment  In  tfaia  case  is  as  follows: 
"Of  the  September  term  of  the  district  court 
of  the  First  judicial  district  of  the  territory 
of  Oklahoma,  within  and  for  Payne  county. 
In  said  territory,  la  the  year  of  om*  Lord  one 
thonsand  nine  hundred,  ihe  grand  jurors,  hav- 
ing been  first  duly  chosen,  selected,  impan- 
«led,  Bwom,  and  diarged  to  Inquire  of  offenses 
against  the  laws  of  the  territory  of  Okla- 
homa, committed  within  said  coonty.  in  the 
said  territory  of  Oklahoma,  npon  their  oaths 
'  aforesaid,  in  the  name  and  by  the  authority 
of  the  territory  of  Oklahoma,  do  find  and 
present:  That  at  and  within  said  Pajme 
county  In  said  territory,  on  the  16th  day  of 
July,  In  the  year  of  our  Lord  one  thousand 
nine  hundred,  Vagel  H.  Albright,  late  of  the 
county  aforesaid,  on  the  16th  day  of  July 
In  the  year  of  our  Lord  one  thousand  nine 
hundred.  In  the  county  of  Payne  and  territory 
of  Oklabonia,  aforesaid,  then  and  there  be- 
ing, did  thMi  and  there  unlswfuny,  purposely, 
feloniously,  maliciously,  and  wltta  a  iffemedl- 
tated  design  to  effect  the  death  of  William  Q. 
Trlbbte,  make  an  assault  In  and  npon  the 
person  of  talm.  tba  said  William  Q.  Tribble, 
and  the  said  Vsgel  B  Albright,  a  certain  gnu 
then  and  there  loaded,  and  charged  with  gtm- 
powder  and  leaden  bullets,  which  said  gun 
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he,  the  said  Vagel  H.  Albright,  in  his  hand 
then  and  there  had  and  held,  to,  against,  and 
upon  the  said  William  G.  Tribble,  then  and 
there  unlawfully,  purposely,  feloniously,  ma- 
liciously, and  with  premeditated  design  to  eC- 
fect  his  death,  did  shoot  and  discharge;  and 
the  said  Vagel  H,  Albright  with  the  leaden 
bullets  aforesaid,  out  of  the  gun  aforesaid, 
then  and  there  by  force  of  the  gunpowder 
shot  and  sent  forth  as  aforesaid,  the  said  Wil- 
liam G.  Tribble  then  end  there  unlawfully, 
purposely,  feloniously,  maliciously,  and  with 
a  premeditated  design  to  effect  bis  death,  did 
strike,  penetrate,  and  wound,  giving  to  the 
said  WllUam  G.  Tribble,  then  and  there,  with 
tiie  leaden  bullets  aforesaid,  so  as  aforesaid 
shot^  discharged,  and  sent  forth  ont  of  said 
gnn  by  the  said  Vagel  H.  Albright,  In  and 
upon  the  left  breast  of  said  WllUam  G.  Trib- 
ble. one  nK^l  wound,  of  which  said  mortal 
wound  the  said  William  O.  Tribble,  histantiy 
after  the  same  bad  been  inflicted  as  aforesaid, 
did  die,  on  the  said  IGth  day  of  July,  in  the 
year  aforesaid;  and  the  grand  Jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  that 
the  said  William  O.  I^lbble,  the  said  Vagel 
H.  Albright,  In  manner  and  form  aforesaid, 
unlawfully,  purposely,  feloniously,  malldona- 
ly,  and  with  a  premeditated  design  to  effect 
his  death,  did  kill  and  murder,  contrary  to  tiie 
form  of  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  territory  of  Oklahoma." 

At  common  law.  the  place  of  death  was  an 
essential  allegation  In  the  Indictment  It  was 
a  material  averment  In  the  Indictment  to  con- 
fer Jurisdiction.  But  this  rule  of  common 
law  has  been  modlded  not  only  by  our  stat- 
ute, but  by  the  organic  act  of  this  territory. 
Section  4040  of  the  Statutes  of  1893  provides 
as  followa:  '*The  Jurisdiction  of  an  Indict- 
ment for  murder  or  manslaughter,  when  the 
Injury  which  caused  the  death  was  Inflicted 
in  one  county,  and  the  party  Injured  dies  In 
another  county,  w  oat  of  the  territory.  Is  In 
the  county  where  the  Injury  was  Inflicted." 
And  section  10  of  our  (vganlc  act  provides 
that:  "All  offenses  committed  In  said  terri- 
tory, if  committed  within  any  organized  conn- 
ty.  shall  be  prosecuted  and  tried  wltUn  said 
connty,  and  If  committed  within  territory  not 
embraced  bi  any  organized  county,  shall  be 
prosecuted  and  tried  In  the  coonty  to  which 
such  territory  shall  be  attached  for  Judicial 
pnrixwes." 

It  wIU  thus  be  seen  that  by  the  provisions 
of  onr  (»ganle  act,  as  well  as  the  dear  and 
unmistakable  terms  of  onr  statnte,  a  person 
charged  with  the  commission  of  the  crime  of 
murder  must  be  Indicted  and  tried  In  tiie 
county  where  the  InJnry  which  caused  the 
death  was  Inflicted,  and  it  Is  not  necessary 
to  aS^  the  place  of  death.  Kansas  has  a 
similar  statnte.  And  In  passing  upcHD  tiils 
same  question  the  snpreme  court  of  that 
state,  In  the  case  of  State  r.  Bowen,  16  Kan. 
476,  said:  "An  Information  for  murder  la 
sufficient  which  charges  the  giving  of  the.  fa- 
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tnl  blow  In  the  coanty  In  which  the  prosecu- 
tion la  had,  and  the  fact  of  ensuing  death, 
altboagh  it  failed  to  allege  epeclflcally  in 
what  county  or  state  the  death  took  place." 
Mr.  Justice  Brewer,  In  discussing  this  sab* 
Ject  said:  "It  is  claimed  that  the  Informa- 
tion l8  Inauffldent  in  that  It  falls  to  allege 
the  place  of  the  deatii.  It  charges  that  on 
the  10th  of  October,  1874,  at  the  county  of 
Wilson,  the  defendant  Inflicted  two  mortal 
wounds  upon  John  Hoppder,  of  which 
wounds  the  said  Hoppeler  afterward,  and  on 
October  13,  1874,  died,  but  it  does  not 
charge  that  he  died  In  Wilson  county,  or  in 
the  state.  Hence  It  Is  said  that,  as  the  of- 
fense of  murder  or  manslaughter  Is  consum- 
mated only  by  the  death  of  the  party  assailed, 
the  place  of  the  death  Is  as  Important  as  the 
place  of  the  assault,  and  that  a  fallare  to  al- 
lege the  one  Is  as  fatal  as  a  like  ftillure  to 
allege  the  other.  Waiving  any  question  as  to 
the  effect  of  the  second  clause  of  section  110 
of  the  Crlmbtal  Code  (Gen.  St  p.  838),  and 
conceding,  that  except  upon  a  strained  and 
unnatural  cmstructlon,  there  is  no  allegation 
as  to  the  place  of  Hopp^er'a  death,  we  still 
think  the  Information  must  be  sustained.  It 
does  not  appear  that  any  question  was  raised 
in  the  district  court  as  to  the  suf&clency  of 
the  Information.  The  defendant  pleaded  'Not 
guilty,*  and  went  to  trial  upon  it  Perhaps 
this  la  Immaterial,  and  flie  defendant  has 
waived  nothing.  There  has  been  much  con- 
fusion and  conflict  as  to  the  Jurisdiction  and 
power  to  punish  in  cases  In  which  the  fatal 
blow  is  given  lu  one  county  or  state,  and 
death  ensues  In  anoth«  county  or  state.  So 
far  as  counties  are  conconed,  the  statute  set- 
tles all  question.  Gen.  St  p.  824,  S  29.  It 
Is,  however,  slleut  ns  to  cases  In  which  the 
woimd  Is  given  outside  the  state,  and  death 
ensues  within,  or  the  reverse.  In  State  v. 
Carter.  27  N.  J.  Law,  499,  the  power  of  the 
State  to  punish  was  denied  In  a  case  where 
the  fatal  blow  was  given  in  New  York,  and 
the  Injured  party  voluntarily  came  Into  New 
Jersey,  and  there  died.  On  the  other  hand, 
the  power  was  sustained  under  similar  cir- 
cumstances In  the  cases  of  Tyler  v.  People, 
8  Mlcli.  S20.  and  Com.  v.  Macloon,  101  Mass. 
1,  100  Am.  Dec.  89.  In  which  last  case  Is  a 
very  full  and  exhaustive  examination  of  the 
authorities,  English  and  American.  In  the 
onse  In  8  Mich.  Is  a  dissenting  opinion  by 
Judge  Campbell,  whose  Judgment  In  criminal 
questions  la  entitled  to  the  highest  considera- 
tion, in  which  be  holds  the  law  to  be.  In  the 
absence  of  statute,  that  Jurisdiction  to  punish 
for  the  homicide  Is  In  the  state  and  county  in 
which  the  fatal  blow  was  struck.  In  Riley 
V.  State,  0  Humph.  646,  the  supreme  coort 
of  Tennessee  decided  tlutt  according  to  the 
principles  of  common  law,  where  the  fatal 
blow  was  given  In  one  county,  and  death  en- 
sued In  another,  Jurisdiction  ot  the  homldde 
was  In  t2ie  first  county.  In  State  t.  McCoy, 


8  Rob.  S45.  41  Am.  Dec.  301,  foUowed  Ea 
State  V.  Foster,  7  La.  Ann.  250,  and  same 
case  in  S  La.  Ann.  290,  58  Am.  Dec. 
the  supreme  court  sustained  the  Jurisdiction 
Where  the  fatal  blow  was  given  within,  but 
death  ensued  without,  the  state.  They  rested 
their  decision,  howei'er.  It  should  be  said, 
upon  an  aa  of  the  legislature  of  1805,  adopt- 
ing the  common  law  of  Qigland,  which  thej 
construed  aa  Including  a  statute  of  2  Geo.  U 
npoi^  this  matter.  In  People  v.  Gill,  6  CaL 
687,  where,  intermediate  the  blow  and  the 
death,  a  Change  to  the  statute  had  been  made, 
the  crime  'n-as  bdd  to  be  of  the  date  of  the 
blow,  and  governed  by  that  law.  See,  also, 
Grosvoior  t.  Inhabitante  of  St  Augustine, 
12  East  244;  1  Bish.  Gr.  Law,  H  112,  118; 
1  BIsh.  Or.  Froc.  61,  62,  and  cases  dted  on 
both  sides  of  the  question.  It  seenu  to  us, 
without  pursuing  the  authorities  fnrthw,  rea- 
sonable to  hold  that  as  the  only  act  which 
the  defendant  does  toward  causing  the  death 
Is  in  glvhig  the  fatal  blow,  the  place  where 
he  does  that  is  the  place  where  be  commits 
the  crime,  and  that  the  subsequent  vrander- 
Ings  of  the  injured  party,  uninfluenced  by  the 
defendant  do  not  give  an  ambulatory  char- 
acter to  the  crime;  at  least  that  those  move- 
mento  do  not,  unless  under  express  warrant 
of  the  stetute,  change  the  place  of  ofTense; 
and  that  while  It  may  be  true  that  the  crime 
is  not  completed  until  death,  yet  that  the 
death 'simply  determines  the  character  of  the 
crime  committed  In  glvtog  the  blow,  and  re- 
fers back  to  and  qualities  that  act"  The  su- 
preme court  of  Washtogton,  in  the  case  of 
State  V.  Baldwin,  45  Pac.  650,  In  construing 
a  similar  statote,  held  that  In  an  Information 
for  murdn,  which  alleges  the  time  and  place 
where  the  offense  was  committed.  It  Is  not 
necessary  to  allege  also  the  place  of  death, 
under  the  law  of  that  state,  which  provides 
for  the  trial  of  criminal  actions  in  the  county 
where  the  chaise  has  been  committed. 

We  think  that  the  indictment  sufficiently 
alleges  that  the  deceased  was  shot  and  killed 
In  Payne  county;  but  even  If  it  did  not 
under  the  provisions  of  our  organic  act  and 
the  stotutes  of  this  territory,  an  indictment 
for  murder  Is  sufficient  which  charges  that 
the  injury  which  caused  the  death  was  to- 
fllcted  In  the  county  to  which  the  prosecution 
is  had,  and  It  Is  not  necessary  to  spedflcaUy 
allege  the  place  of  death.  The  demurrer  to 
the  Indictment  was,  therefore,  properly  over- 
ruled. 

There  betog  no  error  to  the  record,  tbe 
Judgment  of  the  district  court  of  Payne  coun- 
ty Is  affirmed.  The  clerk  of  this  court  wU 
Issne  a  mandate  to  the  district  court  of 
Payne  county  directing  the  sherifC  of  said 
county  to  enforce  the  Judgment  of  the  district 
court  All  the  Justices  concmring  excepting 
BURWELL,  J.,  who  presided  in  the  court  be- 
low, and  BURFORD,  C  J.,  not  sitting.  IR- 
WIN, J.,  alwent 
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TOWN  OF  NORMAN  t.  TEEL. 
(Supreme  Goiirt  of  Oklahoma.   July  18,  1002.) 

MUNICIPAL  CORPORATIONS— DEFECTIVa 
8TRBBTS-0RDINARY  CARB— NO- 
TICB  OF  DEFECTS. 

1,  A  muDicipal  corporation  is  bound  by  law 
to  use  ordinary  care  and  diligence  to  keep  its 
streets  and  sidewalks  in  a  reaaonably  safe  con- 
dition for  -ptibltr  use  in  the  ordinary  modes  of 
trarelln?,  and  If  it  fails  to  do  so  it  w  liable  for 
injuries  sustained  by  reason  of  such  negli^nce, 
provided,  however,  tliat  the  party  iDjured  ex- 
ercises ordinary  care  to  aroid  the  injury, 

'2,  Ordinary  care,  aa  applied  to  personal  in- 
jury cases,  "mpana  that  degree  of  care  and  cau- 
tion which  might  reasonably  be  expected  from 
an  ordinarily  prudent  person,  under  the  cir- 
cumstaaces  surrounding  the  party  at  the  time 
of  the  injury;  and  this  is  a  question  of  fact 
for  the  jnry  to  determine. 

3.  As  a  general  rule,  notice  to  a  city  marshal 
of  a  town  or  city  of  the  defective  condition  of 
a  street  or  sidewalh  is  insufficient  to  charge 
the  municipnlity  with  actual  notice,  but  where 
the  city  marshal  is  instructed  by  the  city  coun- 
cil or  board  of  trnstees  to  look  after  the  con- 
dition of  the  streets  end  sidewalks,  and  to  re- 
pair them  or  canse  them  to  be  repaired.  It  is 
not  error  to  admit  testimony  to  show  that  such 
officer  had  actual  notice  of  the  condition  of  the 
sidewalk  a  short  time  before  the  accident  oc- 
curred. 

4.  The  snflSciency  of  notice  to  fasten  liability 
npon  a  city  for  a  defective  sidewalk  is  a  ques- 
tion of  fact  to  be  determined  by  a  jury  under 
all  the  circumstances  surrounding  the  particu- 
lar case.  It  is  not  essential  that  the  corpora- 
tion shall  have  actual  notice.  If  the  defective 
condition  of  the  street  or  sidewalk  has  existed 
for  such  a  period  of  time  that  by  the  exercise 
of  ordinory  care  and  diligence  the  city  author- 
ities could  have  repaired  the  defect,  and  placed 
the  stxvet  or  sidewalk  in  a  reasonably  safe  con- 
dittOQ.  and  It  fails  to  do  so.  then  it  is  liable 
for  any  lajarlas  that  may  be  occasioned  thereby 
by  reason  of  such  negligence,  provided  the  in- 
jured party  was  in  the  exercise  of  ordinary  care. 

(Syllabus  by  the  Oonrt) 

Error  to  district  court,  Cleveland  county; 
before  Justice  C.  F.  IrwlD. 

Action  by  Urania  J.  Teel  against  the  town 
of  Norman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

B.  F.  Williams,  B.  F.  Wolf,  S.  H.  Harris. 
A.  W.  Fiaher,  and  Joseph  G.  Lowe,  for  plain- 
tiff In  error.  J.  R.  Keaton  and  John  Franlng, 
for  defaidaiit  In  error, 

HAIXEIt,  J.  This  was  an  action  brought 
by  the  defendant  in  error  against  the  town 
of  Norman  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  sustained  by  rea- 
son of  a  defective  sidewalk  on  one  of  the 
streets  of  said  town.  The  defense  interposed 
by  the  town  was  that  the  sidewalk,  at  the 
point  where  the  injury  occurred,  was  In  a 
reasonably  safe  condition  for  travel,  and  that 
the  town  had  no  notice,  either  actual  or  con- 
structive, of  the  defect  which  caused  the  In- 
Jury;  that  If  the  sidewalk  was  out  of  repair 
the  plaintiff  had  kuowledge  of  the  same,  and 
the  injury  resulted  from  her  negligence  and 
failure  to  use  due  care  and  caution  In  pass- 
ing over  tlie  walk.  The  plaintiff  recovered 
Judgment  for  $1,407.29,  and  the  defendant 
corporation  br*3gs  the  case  here  on  appeal. 


A  number  of  errors  are  assigned  by  plain- 
tiff in  error,  but  we  think  they  may  be  em- 
braced and  considered  In  three  general  prop- 
ositions, namely:  (1)  Is  the  evidence  Insuffl- 
clent  to  sustain  the  verdict?  (2)  Did  the 
court  commit  error  in  admitting  Incompetent 
testimony?  and  (3)  did  the  court  err  In  Its 
instructions  to  the  Jury?  The  plalnttCE  in  er- 
ror claims  that  the  evidence  shows  that  the 
sidewalk  was  In  reasonably  safe  condition 
for  public  travel,  considering  Its  location  and 
the  nature  of  the  municipality  and  the  means 
of  making  repairs,  and  that  the  town  was  not 
guilty  of  negligence  as  to  keeping  the  sidewalk 
In  repair;  and,  furthermore,  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  not 
taking  sufficient  precaution  to  avoid  the  In- 
Jury.  We  do  not  think  this  contention  of 
plaintiff  in  error  Is  sustained  by  the  evidence. 

It  appears  from  the  evidence  In  this  case 
that  the  plaintiff,  Mrs.  Teel,  was  60  years 
of  age;  that  she  resided  Just  outside  of  the 
limits  of  the  town,  on  the  north;  that  on  the 
evening  of  April  21,  1808,  between  sunset 
and  dark,  she,  in  company  with  another  lady 
and  her  granddaughter,  were  on  their  way  to 
her  daughter's  home,  who  resided  In  the 
south  part  of  town,  and  while  walking  on  the 
west  side  of  Peters  avenue,  on  the  sidewalk, 
her  companion,  Miss  Kogers,  stepped  on  a 
loose  board,  and  caused  It  to  fly  up.  which 
threw  Mrs.  Teel  on  her  face,  and  resulted 
in  the  breaking  of  both  of  her  arms;  that 
she  had  passed  over  the  sidewalk  every  few 
days  iu  going  and  returning  from  her  daugh- 
ter's home;  that  she  had  observed  the  side- 
walk to  be  in  a  poor  condition,  but  had  no 
notice  or  knowledge  that  the  board  was  loose 
where  the  accident  occurred.  The  plaintiff, 
In  answer  to  the  question,  "What  rate  of 
speed  were  yon  going?"  answered,  "A  usual 
walk."  And  again,  to  the  question,  "What 
care.  If  any,  were  you  taking  In  walking?" 
she  answered,  "The  usual  care;  I  was  al- 
ways careful  to  notice  holes,  of  coarse;  this 
one  board,  I  did  not  know  anything  about  that 
when  I  stepped."  The  evidence  tended  to 
show  that  the  sidewalk  where  the  Injury  oc- 
curred was  In  an  unsafe  and  defective  con- 
dition for  public  travel  at  the  time  of  the  ac- 
cident and  for  several  weeks  prior  thereto; 
that  the  stringers  under  the  boards  of  the 
sidewalk  at  and  near  the  point  where  the 
plaintiff  sustained  the  injuries  had  become 
decayed  and  rotten;  that  the  walk  had  been 
repaired  several  times,  but  that  the  string- 
ers were  In  such  a  rotten  and  decayed  condi- 
tion that  they  would  not  hold  the  nails,  and, 
consequently,  the  boards  from  time  to  time 
became  loose,  and  that  such  was  the  condition 
of  the  walk  for  some  time  prior  to  the  acci- 
dent; that  the  town  trustees  or  council  had 
Instructed  the  city  marshal.  In  conjunction 
with  the  street  commissioner,  to  look  after 
the  condition  of  the  sidewalks,  and  to  notify 
the  property  owners  to  build  new  walks  or 
repair  the  same;  that  the  city  marshal,  a 
short  time  bcfoi-e  the  aocident  occurred,  uoti- 
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fled  the  occapapt  of  the  property  where  the 
accident  occarred  to  r^air  the  sidewalk  In 
front  of  said  lot.  There  was  no  evidence  of- 
fered by  the  defendant. 

We  think  that  the  evidence  in  this  case  Is 
sufficient  to  warrant  the  Jury  In  finding  that 
fbe  sidewalk  where  the  accident  occurred  was 
in  a  defective  and  unsafe  condition  for  pub- 
lic Qse  in  the  ordinary  and  usual  modes  of 
travel;  that  the  unsafe  condition  of  the  side- 
walk had  existed  a  sufficient  length  of  time 
that  the  town  authorities  were  bound  to  take 
notice  or  knowledge  of  the  unsafe  condition 
of  the  walk;  and  that  It  had  sufficient  time 
to  repair  the  walk  had  It  exercised  reasonable 
care  and  diligence.  And  we  furtlw  think 
that  the  Jury  were  warranted  In  finding  from 
the  evidence  that  the  town  authorities  had  ac- 
tual notice  of  the  defective  condition  of  tibe 
walk,  and  that  the  plaintiff  was  In  the  exer- 
cise of  ordinary  care  at  the  time  she  fell 
and  sustained  tibe  injuries  complained  ot. 
But  It  la  the  settied  law  of  this  court  that 
unless  the  court  eonunltted  error  In  admit- 
ting Incompetent  evidence  prejudicial  to  the 
defendant,  or  It  erred  In  Its  instructions  to  the 
Jury,  the  verdict  will  not  be  disturbed  where 
the  evidence  reasonably  sustains  it 

A  municipal  corporation  la  bound  by  law 
to  use  ordinary  core  and  diligence  tc  keep  its 
streets  and  sidewalks  In  a  reasonably  safe 
condition  for  public  use  in  the  ordinary  modes 
of  traveling,  and  if  it  foils  to  do  so  it  is  lia- 
ble for  Injuries  sustained  by  reason  of  such 
ne^lgence;  provided,  however,  that  the  party 
InJnred  exercises  ordinary  care  to  avoid  the 
Injury. 

Ordinary  care  as  applied  to  this  class  of 
cases  means  that  degree  of  care  and  caution 
which  might  reasonably  be  expected  from  an 
ordlnaTlly  prudent  person  under  the  circum- 
stances surrounding  the  party  at  the  time  of 
the  Injury,  and  this  is  a  question  of  fact 
for  the  Jury  to  determine.  In  the  case  of 
aty  of  Aurora  v.  HlUman,  90  HL  61,  the  su- 
preme court  of  Illinois,  In  passing  upon  this 
question,  said:  "Where  a  party  la  Injured 
from  a  defective  sidewalk,  caused  by  the 
stringers  txpoa  which  the  boards  rested  being 
decayed,  bo  as  not  tQ  hold  nails,  so  that  a 
loose  board  tipped  when  stepped  upon  by  a 
companion  walking  with  the  person  injured, 
and  the  proof  showed  that  the  stringers  had 
been  In  this  condition  a  long  time  before  the 
accident,  though  It  failed  to  show  affirmative- 
ly the  ctty  blew  ol  the  particular  hoard  being 
loose  at  the  time,  it  was  held  that  the  city 
was  chargeable  with  notice  of  the  unsafe 
condition  of  the  walk,  and  was  guilty  of 
negllg«ice  In  not  having  it  lepalred.** 

But  it  Is  claimed  by  the  plaintiff  in  error 
that  the  court  erred  In  admitting  the  testi- 
mony of  the  witnesses  Downing  and  Pyles. 
We  think  that  the  testimony  of  these  wit- 
nesses was  competent  for  the  purpose  of 
tending  to  establish  the  fact  that  the  town 
authorities  had  actual  knowledge  of  the  con- 
dition, qt  tbe  walk  prior  to  the  accident 


Section  679  of  the  Statutes  of  1803.  In  rela- 
tion to  cities,  towns,  and  Tlllag«9^  provider: 
"Tbe  board  of  trustees  shall  superlntaid  the 
grading,  paving,  and  Improving  of  streets, 
and  the  building  and  repairing  of  sidewalks." 
It  will  thus  be  seen  that  the  board  of  trus- 
tees of  the  town  of  Norman  have  esqiress 
authority  to  superintend  the  building  and  re- 
pairing of  the  sidewalks  of  tbe  town.  The 
witness  Pyles  testified  that  at  the  time  of  the 
accident,  and  for  some  time  prior  thereto, 
he  was  city  clerk,  and  that  the  board  of 
trustees  instructed  the  town  mar^al  to  no- 
tify parties  who  had  defective  sidewalks 
to  r^lr  them  or  build  new  walks.  And  tbe 
evidence  of  the  witness  Downing  shows  that 
he  had  a  conversation  with  the  marshal,  a 
few  days  before  the  accidents  concerning  tiie 
condition  of  the  walk  In  front  of  the  projf- 
erty  where  tbe  accident  occurred.  But  it  Is 
contended  by  plaintiff  In  error  that  this  tes- 
timony was  Inanffldent  to  charge  tbe  city 
with  notice  or  knowledge  of  the  defective 
condition  of  the  walk.  We  think  that,  in 
view  of  the  testlmoi^  in  this  case,  this  was 
sufficient  notice  to  charge  the  town  with  ac- 
tual notice  of  the  defective  condlUmi  of  the 
sidewalk.  It  is  clear  that  notice  to  the  board 
of  trustees  or  any  member  thereof  would 
constitute  actual  notice  to  the  municipality, 
and  we  think  that  the  board  of  trustees,  un- 
der the  statute,  has  the  undoubted,  power 
and  authority  to  delate  the  power  to  wect 
new  sidewalks  and  repair  defective  sidewalks 
to  any  other  officer  for  the  town,  or  even  may 
confer  this  power  upon  some  person  who  Is 
not  an  officer  of  the  town.  We  percdve  do 
reason  why  the  town  marshal  should  not  be 
a  proper  person  to  notify  property  owners  of 
the  defective  condition  of  sidewalks,  and  to 
report  the  condition  of  the  same  to  the  coun- 
cil or  board  of  trustees.  It  Is  true  that  In 
the  absence  of  any  such  express  anthority  or 
dhrectlon,  It  wonld  be  no  part  of  the  duty  of 
the  cl^  marshal  to  look  after  the  condition 
of  the  ridewalka  of  the  cil7.  and  knowledge 
or  notice  to  lilm  would  not  be  notice  to  the 
city  council  or  board  of  trustees. 

In  the  case  of  City  of  Erie  v.  Phtipa,  42 
PacL  830,  the  supreme  court  of  Kansas,  in 
passing  upon  this  question,  said:  "Ordinari- 
ly, a  notice  to  the  city  marshal  of  a  city  of 
the  tiiixd  class  of  a  defect  in  a  street  would 
not  be  regarded  as  notice  to  tlie  dty,  bat 
where  the  city  marshal  ia  also  acting  as 
street  commissioner,  and  Is  directed  by  tbe 
mayor  to  look  after  the  streets,  and  ke^ 
them  In  good  condition,  an  inatmctlon  tliat 
the  notice  to  such  officer  was  notice  to  Hie 
city  cannot  be  regarded  as  prejndlcial  er- 
ror." In  Pool  V.  Mayor,  etc.,  23  S.  W.  57, 
the  suprme  court  of  Tennessee  said;  "If 
there  was  a  defect  in  the  walk,  and  some 
officer  or  agvnt  of  the  defendant,  whose  duty 
It  was  to  keep  or  see  the  streets  were  kcfit 
In  repair,  saw  K,  or  some  me  Informed  dther 
of  them  of  its  existence,  such  facts  constitut- 
ed actual  notice  to  defoidant  of  the  condition 
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of  the  walk."  We  tliink,  tberetore,  that  this 
testimony  was  competent,  and  the  conrt  prop- 
erly refused  to  give  Instmctlons  Nob.  3  and 
6  offered  by  the  defendant  to  withdraw  this 
testimony  from  the  consideration  of  the  Jury. 
The  sufficiency  of  notice  to  fasten  liability 
upon  a  city  for  a  defective  sidewalk  is  a 
question  of  fact  to  be  determined  by  a  jury 
under  all  the  clrcnmstonces  surrounding  the 
particular  case.  It  Is  not  essential  that  the 
corporation  shall  have  actual  notice.  If  the 
defective  condition  of  the  street  or  sidewalk 
has  existed  for  such  a  period  of  time  that  by 
the  exercise  of  ordinary  care  and  diligence 
the  city  authorities  could  have  i-epaired  the 
defect,  and  placed  the  street  or  sidewalk  In 
a  reasonably  safe  condition,  and  it  fails  to 
do  so,  then  it  fs  liable  for  any  injuries  that 
may  be  occasioned  thereby,  by  reaeon  of  such 
negligence,  provided  the  Injured  party  was  In 
the  exercise  of  ordinary  care.  In  the  case  of 
■City  of  Chicago  v.  Daile,  6  N.  B.  678,  the 
supreme  court  of  nUnols,  in  discussing  this 
subject,  said:  "It  la  not  essential  to  a  re- 
covery in  a  case  of  this  character  that  the 
evidence  should  Show  actual  notice  to  the 
city.  It  Is  the  duty  of  a  city  to  keep  Its 
streets  and  sidewalks  In  a  reasonably  safe 
condition  for  persons  to  travel  upon,  and 
when  a  sidewalk  gets  oat  of  repair,  so  that 
It  Is  unsafe  to  travel  upon,  and  so  remains 
for  a  considerable  time,  notice  of  the  defect- 
ive conditlcm  of  the  walk  will  be  presumed." 
In  Sullivan  v.  City  of  Oshkosh,  18  N.  W.  468, 
the  supreme  court  of  Wisconsin  held  that 
a  defect  of  three  weeks'  standing  la  sufficient 
to  charge  the  municipal  officers  with  con- 
structive notice,  and  render  Uie  city  liable. 
Tn  the  case  of  City  of  Logansport  v.  Justice, 
74  lud.  378.  S9  Am.  Bep.  79,  It  was  held 
that  notice  to  a  councilman  of  a  defect  in  a 
street  of  the  city  Is  notice  to  the  fAty,  al- 
though tbe  councilman  is  nqt  at  tbe  time 
-engaged  In  any  official  act.  In  the  case  of 
Behbei^  v.  City  of  New  Tork,  91  N.  T.  137, 
43  Am.  Rep.  657,  It  was  held  that,  where 
the  police  are  charged  with  the  duty  of  re- 
moving nuisances  from  the  streets,  the 
knowledge  by  a  policeman  of  a  dangerous 
and  unauthorized  obstruction  in  the  street  Is 
notice  to  the  city. 

It  is  next  claimed  that  the  court  eired  in 
Its  charge  to  the  Jury.  The  instmctlons  given 
by  the  court  to  the  jury  are  as  follows:  "(1) 
Tbe  jury  are  instructed,  as  a  matter  of  law, 
that  any  person  traveling  upon  a  sidewalk 
of  a  municipal  town  or  city  which  Is  in  con- 
stant use  by  the  public  hafi  a  right,  when 
nstng  the  same  with  reasonable  diligence  and 
care,  to  presume,  and  to  act  upon  the  pre- 
sumirtion,  that  it  la  reasonably  safe  for  ordi- 
nary travel  throughont  Its  entire  width,  and 
free  from  all  dangerous  holes,  obstructiona, 
cr  other  defects.  (2)  If  the  jury  betlevea  from 
the  evidence  that  the  plaintiff,  whUe  passing 
along  one  of  the  sidewalks  of  the  town  of 
Norman,  was  injured  as  alleged  in  her  peti- 
tion, and  that  the  injury  would  have  happen- 


ed to  her  if  the  said  sidewalk  had  been  in 
reasonably  good  repair  and  safe  condition, 
then  the  defendant  is  liable  for  such  injury; 
provided  the  jury  believe  from  the  evidence 
that  the  plaintiff  at  the  time  was  exercising 
reasonable  care  and  caution  to  avoid  Injury 
while  passing  over  said  walk,  and  that  said 
town  did  not  use  reasonable  care  to  keep  said 
sidewalk  in  safe  condition;  and  ivovlded  that 
you  further  believe  that  said  sidewalk  had 
\3em  oat  of  repair  and  In  such  a  dangerous 
condition  for  such  a  length  of  time  prior  to 
said  accident  that  the  anthoritlea  of  l^e  town 
of  Norman,  by  the  exercise  of  reasonable  care 
In  the  Inspection  of  sidewalks,  would  have 
known  of  such  defects.  (3)  If  you  believe 
from  the  evldaice  that  the  corporate  aathori- 
ties  of  the  town  of  Norman  did  not  exercise 
reastmable  care  and  snpwvlslon  over  that 
portion  of  tbe  sidewalk  where  the  injury  in 
question  la  allied  to  have  occurred,  to  keep 
it  Ui  good  and  safe  oondltion.  and  by  that 
means  aUowed  it  to  become  defective  and  un- 
safe, and  If  you  fnrthw  bdieve  from  the  evt- 
dence  that  the  plaintiff.  In  attempthig  to 
walk  along  that  portion  of  the  sidewalk,  by 
reason  of  such  defect  was  Injured,  and  has 
sustained  damage  tbenlay  as  charged  In  the 
petition,  and  that  she  was  at  tiie  time  exer- 
cising reasonable  care  and  caution  to  avoid 
such  Injury,  tiien  the  defendant  Is  llaUe,  and 
you  diould  find  for  the  plaintiff.  (4)  If  the 
jury  believe  from  the  evidence  that  the  plain- 
tiff, while  exercising  reasonable  care  and  can- 
Uon  to  avoid  Injury,  was  Injured  by  teuoa 
at  tile  defective  constructim  or  unsafe  condi- 
tion of  the  sMewalk  In  question,  and  If  they 
further  believe  from  the  evidence  that  the 
authorities  of  the  town  of  Norman  knew  of 
the  defective  condition  ot  said  ^ewalk,  or  if 
In  the  exercise  of  reaatmalde  care  In  tbe  man- 
agement, control,  and  8up»vlsion  of  Its  streets 
and  sidewalks  tiie  said  authorities  should 
have  known  of  Its  condition;  timt  Is,  If  Its 
unsafe  condition  had  existed  for  so  long  a 
time  prior  to  the  accident  that  the  town  au- 
thorities, In  the  exercise  of  proper  care  in 
Inspecting  sidewalks,  would  have  known  It  In 
time  to  have  repaired  the  same.— 41ien  the 
town  of  Norman  Is  liable,  and  your  verdict 
should  be  for  the  plaintiff,  and  In  determin- 
ing her  damage  you  ha^e  a  right  to  take  into 
consideration  the  pain  and  suffering  caused 
by  said  injuries,  the  loss  of  time  necessitated 
thereby,  the  sums  of  money  expended  by  the 
plahitiff  In  and  about  being  cured  of  said  In- 
juries, and  also  the  permanency  of  said  in- 
Jorics,  If  any  such  Is  shown  by  the  evidence, 
and  you  should  allow  her  such  damage  as  yon 
bdleve  win  reasonably  and  fairly  compensate 
ho'  for  the  injuries  sustained,  not  exceeding 
the  amount  named  In  the  petition,  to  irit,  tiiree 
thousand  and  fifty  d<dlars.  ^  The  conrt  In- 
structs the  jury  as  a  matter  of  law  that  the 
town  of  Norman  Is  not  required  to  hare  Its 
sidewalks  so  constructed  or  k^  In  such  a  con- 
dition as  to  secure  absolute  Immtmlty  In 
using  them,  nor  Is  K  bound  to  employ  the  ut- 
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most  can  ud  exertion  to  that  end.  Iti  do- 
ty, under  the  law,  Is  only  to  see  that  Its  side- 
walks are  reasonably  sate  for  perstms  exer- 
cising ordinary  care  and  cantloa.  (6)  The  ju- 
ry are  instructed  that  a  municipal  corpomtion 
1b  not  liable  Cor  every  accident  that  may  oc- 
cur from  defects  In  Its  sidewallts  or  streets. 
Its  otHcers  are  not  required  to  do  ererytblng 
that  human  energy  and  Ingenuity  can  pos- 
sibly do  to  prevent  the  happening  of  accidents 
or  Injury  to  the  clttzeus.  If  they  hare  exer- 
cised a  reasonable  care  In  that  regard,  they 
have  discharged  their  duty  to  the  public. 
The  town  Is  not  an  insurer  or  a  warrantor  of 
the  condition  of  Its  streets  and  sidewalks; 
nor  Is  every  defect  therein  actionable,  though 
it  may  cause  the  injury  sued  for,  It  Is  suffi- 
cient to  relieve  the  town  from  liability  In  this 
case  If  you  fiud  from  the  evidence  that  the 
sidewalk  at  the  place  of  the  accident  was  in 
a  reasonably  safe  condition  for  travel  at  the 
time  the  accident  Is  alleged  to  have  occurred. 
If  you  believe  from  the  evidence  that  at  the 
place  where  the  plaintiff  met  with  the  Injury 
complained  of  the  sidewalk  was  at  the  time 
in  a  reasonably  safe  condition,  your  verdict 
should  be  for  the  defendant  (7)  If  the  Jury 
believe  from  the  evidence  that  the  place  where 
the  accident  in  question  occurred  was  neces- 
saHly  more  dangerous  than  the  ordinary  side- 
walks, and  that  by  the  exercise  of  ordinary 
care  and  prudence  this  condition  of  things 
could  have  been  known  to  the  plaintiff,  or  was 
known  to  her,  then  the  plaintiff  was  required 
to  use  more  than  ordinary  care  and  caution 
to  avoid  the  accident,  and  If  she  failed  to  do 
so,  and  thereby  contributed  to  the  injury,  she 
cannot  recover  in  this  suit  (8)  The  Jury  are 
Instructed  that  in  this  case  the  law  puts  the 
burden  of  proof  upon  the  plaintiff;  that  Is, 
she  must  satisfy  the  Jury  by  a  preponderance 
of  the  evidence  that  she  was  Injured,  and  has 
sustained  damage  as  charged  in  her  petition, 
and  that  such  injury  was  caused  by  the  fault 
or  negligence  of  the  defendant;  and  If  she 
has  failed  so  to  do  she  cannot  recorer  In  this 
case." 

We  think  that  these  lustructlons  by  the 
court  except  Instruction  No.  7,  which  was 
given  at  the  request  of  the  defendant  fairly 
and  correctly  state  the  law  as  applied  to  the 
evidence  in  this  case.  Instruction  No.  7  does 
not  correctly  state  the  law,  but  was  more 
favorable  to  the  defendant  than  It  was  enti- 
tled to,  as  applied  to  the  evidence  In  this  caa& 
A  party  sustaining  an  injury  from  a  defective 
street  or  sidewalk  Is  only  bound  to  exercise 
ordinary  care  and  caution  to  avoid  the  Injury, 
and  Is  never  required  to  exercise  a  higher 
degree  of  care;  and  what  constitutes  ordinary 
care  and  caution  is  a  question  for  the  Jury  to 
determine  under  the  circumstances  of  the 
case.  In  the  case  of  City  of  Bloomlngton  T. 
Chamberlain,  104  lU.  268,  that  court.  In  dis- 
cussing this  same  question,  said:  "The  de- 
gree of  care  which  the  law  requires  a  plain- 
tiff to  exercise  while  passing  over  a  side- 
walk to  entitle  bJm  to  recover  for  an  Injury 


received  from  Its  defeetlre  condition.  Is  ordi- 
nary care,  under  all  tbe  circumstances  of 
the  case.  Knowledge  of  tbe  condition  of  tbe 
walk  Is  one  of  the  circumstances  to  be  con- 
sidered in  determining  whether  the  plaintiff 
exercised  ordinary  care.  *  *  *  In  an  ac- 
tion against  a  city  to  recover  for  an  injury 
caused  by  loose  boards  In  the  sidewalk,  an 
Instruction  that  the  law  required  the  plalntdff 
to  show  that  at  the  time  she  sustained  the 
Injury  she  was  exercising  ordinary  care  and 
caution,  and  that  if,  by  the  exercise  ot  such 
care  and  caution,  she  would  have  avoided 
the  danger,  the  verdict  should  be  for  the  de- 
fendant, states  the  law  sufficiently  favorable 
for  the  defendant,  and  removes  any  just 
cause  of  complaint  In  refusing  an  Instruction 
that  If  the  plaintiff  knew  of  the  defective 
condition  of  tbe  walk  It  was  her  duty  to  ex- 
ercise a  high  degree  of  care  while  passing 
over  It  and  also  another,— that  if  she  could 
have  gone  out  Into  the  street,  and' around  the 
defective  walk,  and  her  failure  to  do  so  show- 
ed a  want  of  ordinary  care  on  her  part  the 
Jury  should  Qnd  for  tbe  defendant"  And 
there  was  no  error  Id  refusing  the  other  In- 
structions offered  by  the  defendant,  since  tbe 
law  was  properly  embraced  In  the  general  In- 
structions of  the  court  And,  lastly,  It  Is 
claimed  by  the  plaintiff  In  error  that  the  court 
erred  In  overruling  the  amended  motion  for  a 
new  trial.  There  was  no  error  In  overruling 
this  motion,  since  no  diligence  whatever  was 
shown  to  Introduce  this  evidence,  which  was 
entirely  In  tbe  possession  of  the  defendant 
during  the  trial  of  the  cause. 

Finding  no  error  in  the  record  prejudicial 
to  the  rights  of  the  defendant  and  belleTiog 
that  substantial  Justice  has  been  done,  tbe 
judgment  of  the  district  court  of  Clereland 
county  Is  affirmed.  All  the  justices  concmv 
ring,  except  IRWIN,  J.,  who,  having  presided 
In  the  court  below,  did  not  alt 


(12  Okl.  SD 

FBANTZ  et  al.  T.  SAYLOB. 
(Supreme  Gonrt  of  Oklahoma.  July  IB,  IBQZ) 
INJUNCnON-^ACnOH  OH  BOND-^UHAGBa. 

1.  Attorney's  fees  are  not  a  proper  dement 

of  damage  to  be  proven  in  an  action  upon  aa 
injunction  undertaking.  Oelrtcbs  v,  Spaia.  15 
Wall.  211.  21  L.  Ed.  48,  followed  and  approved. 

2.  The  parties  had  been  contestants  for  a 
tract  of  government  land.  Tbe  result  ot  the 
contest  was  In  favor  of  plaintiff  in  error,  and 
after  he  had  secured  his  entry  he  brought  an 
action  of  iDjunctlon  to  dispossess  defendant  fa 
error  of  the  land.  The  trial  court  sustained  a 
demurrer  to  the  petition  on  tbe  ground  that  It 
bad  no  jurisdiction  of  the  subject-matter.  Held, 
that  the  expense  of  removing  Improvements, 
harvesting  crops,  and  injury  to  pasture  and 
pond  on  the  place  are  not  proper  elements  of 
damages  in  an  action  upon  the  Injunction  un- 
dertaking, as  the  plaintiff  in  error  was  uititled 
to  pOBSessIoD  of  the  land,  and,  If  the  defeat 
ant  was  entitled  to  remove  her  improrHnflat% 
tbe  removal  should  be  at  lur  cxpenMk 

(Syllabns  by  the  Court) 

8m  Injunction,  37  Cent  Dig.  |  617. 
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Error  from  district  conrt.  Kay  county;  be- 
fore Justice  Bayard  T,  Halner. 

Action  by  Margaret  Saylor  against  John 
C  Frantz  and  othM«.  Judgment  for  plain- 
tiff.  Defendants  bring  error.  Modified. 

This  action  was  brought  by  the  defendant 
in  erroi'  (plaintiff  below)  before  a  Justice  of 
the  pence  n^on  an  injunction  bond,  the  pen- 
alty of  which  was  $100.  The  case  was  ap- 
pealed to  the  district  court  of  Kay  coantj', 
and  there  tried,  resulting  in  a  verdict  for 
the  defendant  In  error  for  the  full  amount 
of  the  penalty  of  the  bond.  The  injunction 
bond  was  given  in  a  former  action  between 
the  same  parties,  and  wus  conditioned,  as 
required  by  law,  "to  pay  to  the  injured  par- 
ty the  damages  he  may  sustain  tC  it  be  final- 
ly decided  that  the  injunction  ought  not  to 
have  been  granted."  The  parties  to  this 
case  had  formerly  been  contestants  for  a 
tract  of  government  land,  the  result  of  the 
contest  being  in  favor  of  the  plaintiff  in  er- 
ror; and  after  he  had  secured  his  entry  he 
brought  the  action  in  which  the  injunction 
undertaking  was  given,  to  dispossess  the  de- 
fendant in  error  from  the  land,  which  be 
claimed  as  a  homestead;  all  these  matters 
being  set  up  in  the  pleadings.  On  May  2, 
18t»>,  a  temporary  order  of  Injunction  was 
issued  In  the  case,  as  was  the  practice  at 
that  time,  and  thereafter  subsequent  tem- 
porary orders  were  issued;  the  undertaking 
having  been  made  on  the  12th  day  of  June 
of  the  same  year.  The  first  temporary  order 
made  reduced  the  possession  of  the  defend- 
ant in  error  to  that  portion  of  the  land 
which  ahe  had  In  wheat,  and  the  part  sur- 
rounding her  house,  giving  her  a  specified 
time  to  harvest  the  wheat,  after  which  the 
plaintiff  was  to  be  given  possession  of  all 
the  land,  except  that  part  immediately  sur- 
rounding the  house  of  the  defendant  In  er- 
ror. On  the  25th  day  of  September  a  far- 
ther temporary  order  was  made,  allowing 
the  defendant  In  error  to  remain  in  posses- 
sion of  three  acres  about  her  house,  and  re- 
quiring her  to  fence  the  same  within  16 
days,  and  she  was  enjoined  from  occupying 
jtny  other  portion  of  the  land.  On  the  5th 
day  of  May,  1900,  the  cause  came  on  for 
final  trial,  and  after  hearing  the  matter  the 
court  held  that  It  had  no  Jurisdiction  of  the 
subject-matter  involved  In  the  suit,  that  the 
temporary  restraining  order  should  be  va- 
cated, and  that  the  demurrer  to  the  plain- 
tiff's petition,  raising  the  question  of  Juris- 
diction, should  be  sustained,  and  entered 
judgment  accordingly.  The  remainder  of 
the  facts  appear  in  the  opinion. 

J.  F.  King,  for  plaintiffs  in  error.  S.  H. 
Harris,  for  defendant  In  error. 

PAXGOAST.  J.  (after  stating  the  facts). 
At  the  tiial  of  this  A^ae  the  court  allowed 
the  plaiatifl  to  pnve,  as  an  Item  of  damage, 
that  she  had  contracted  to  pay  her  attorney 
fSO  in  the  twmex  Injunction  suit,  and  bad 


paid  125  of  that  amount  in  cash.  She  was 
also  allowed  to  prove,  as  an  item  of  dam- 
age, flO  for  Injmry  to  a  certain  pasture  and 
to  a  p<Hid  on  the  place;  also  that  she  bad 
paid  $10  for  removing  the  fence  and  other 
improvements  that  she  had  to  take  off  of 
the  land,  a  part  of  which  sum  seems  to 
have  been  paid  for  harvesting  the  crop  then 
on  the  land.  Other  items  were  allowed  to 
be  proven,  which  we  do  not  deem  material 
here,  as  they  were  the  ordinary  Items  of  ex- 
penses waal  In  such  cases. 

It  is  Insisted  that  tile  conrt  erred  In  al- 
lowing each  of  the  three  abore-mentloned 
Items.  The  question  of  most  Imitortance 
here  Is  upon  the  Item  allowed  for  attorney's 
fees.  It  Is  insisted  upon  the  one  band  that 
the  decision  In  the  case  of  Oelrichs  t.  Spain, 
15  Wall.  211,  21  L.  Bd.  43,  Is  dedalTe  of  this 
case,  while  on  the  other  hand  It  la  contend- 
ed that  the  rule  laid  down  there  Is  ex-' 
pressiy  limited  to  the  federal  courts,  and 
that  in  the  case  of  Richards  t.  Green  (Ariz.) 
32  Pac.  266,  following  16  Wall,  and  21  L. 
Kd..  the  court  overiooked  the  dlstinctltm 
made  by  tbe  supreme  court  of  the  United 
States  In  adopting  tbe  constmctlon  of  local 
statutes  and  roles.  In  an  examination  of  the 
different  state  courts  upon  this  qnestlon,  we 
find  that  prohatdy  a  majority  of  the  states 
allow  attorney's  fees  to  be  latrrui  as  an 
Item  of  damages  In  an  action  ap<Hi  an  in- 
junction nndertaking;  some  being  more  re- 
stricted tiian  others,  and  holdliv  to  tbe  rule 
that  only  those  items  of  attorney's  fees 
.which  were  expended  strictly  upon  the  e£- 
tort  to  dlsBolre  the  temiporary  Injunction 
should  be  allowed,  and  that  attorney's  fees 
generally  for  the  whole  case  shoiUd  not  be 
allowed.  Other  states  are  more  Ubml,  and 
follow  a  broad^  rale  (UnderhlU  t.  S^ncer, 
25  Kan.  71;  Nlmocks  t.  Wells  [Kan.  Sap.) 
21  Pac.  787),  while  others,  again,  follow  the 
role  laid  down  by  the  supreme  court  of  the 
United  States,  and  refuse  to  allow  attor- 
ney's fees  In  any  case.  The  cue  of  Oehrlchs 
T.  Spain,  supra,  was  an  action  arising  in  the 
District  of  Ofrinmbla,  and  appealed  from  the 
supreme  court  of  the  District  The  claim 
there  for  attorney's  fees  was  not  based  up- 
on any  statute,  but  upon  general  principle, 
following  tbe  rule  upheld  by  the  sereral 
states  which  allowed  attorney's  fees  as  an 
item  of  damage  for  procuring  tbe  dlssolu- 
tlon  of  an  injunction.  In  this  case  tlie  su- 
preme court  says:  "Upon  looking  Into  the 
report,  we  find  it  clear  and  abl^  and  we  are 
entirely  satisfied  with  it,  except  In  one  par- 
ticular. We  think  that  both  the  mastor  and 
the  court  ored  In  allow^  counsel  fees  as 
a  part  of  the  demises  covored  iTy  the  bcmds. 
In  Arcambel  t.  Wiseman,  8  DaU.  906,  1  L. 
Ed.  61S,  decided  by  this  court  In  1796,  It 
appeared,  *by  an  estimate  of  the  damages 
upon  which  the  decree  was  founded,  and 
wblcb  was  annexed  to  the  record,  that  a 
charge  of  $1,000  for  counsel  fees  In  tbe 
courts  below  had  been  allowed.'  This  court 
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tield  that  It  'ought  not  to  have  been  allow- 
ed.' The  repurt  Is  very  brief.  The  nature 
of  the  case  does  uot  appear.  It  la  the  set- 
tled rule  that  counsel  fees  cannot  be  includ- 
ed In  the  damages  to  be  recovered  for  the 
Infringement  of  a  pateut  «  «  «  They 
cannot  be  allowed  to  the  gaining  aide  In  ad- 
miralty aa  Incident  to  the  judgment,  beyond 
the  costa  and  fees  allowed  by  the  statute. 
*  *  *  In  actions  of  trespass,  where  there 
are  no  circumstances  of  a^ravatlon,  only 
compensatory  damages  can  be  recovered, 
and  tbey  do  not  Include  the  fees  of  counsel. 
The  plaintifC  is  no  more  entitled  to  tbem  if 
he  succeed  than  is  the  defendant  if  the 
plaintifE  be  defeated.  Why  should  a  distinc- 
tion be  made  between  them?  In  certain  ac- 
tions ex  delicto  vindictive  damages  may  be 
given  .1^  the  Jury.  In  regard  to  that  class 
of  cades  this  court  has  said:  'It  is  true  that 
damages  assessed  by  way  of  example  may 
indirectly  compensate  the  plaintiff  for  mon- 
ey expended  in  counsel  fees,  but  the  amount 
of  these  fees  cannot  be  taken  as  the  meas- 
ure of  punishment,  or  a  necessary  element 
In  its  infliction."  Day  v.  Woodworth,  13 
How.  370,  371,  14  L.  Ed.  181.  The  point 
here  In  qnestlon  has  never  been  expressly 
decided  by  this  court,  but  it  is  clearly  with- 
in the  reasoning  of  the  case  last  referred  to, 
and,  we  think,  is  substantially  determin- 
ed by  that  adjudication.  In  debt,  covenant, 
and  assumpsit,  damages  are  recovered,  but 
counsel  fees  are  never  Included.  So  In  eq- 
uity cases,  where  there  Is  no  Injunction 
bond,  only  the  taxable  costs  are  allowed  to 
the  complainants.  The  sanre  rule  Is  ap- 
plied to  the  defendant,  however  unjust  the 
litigation  on  the  other  side,  and  however 
lai^e  the  cxpcusa  litis  to  which  he  may  have 
been  subjected.  The  parties  In  this  respect 
are  upon  a  footing  of  equality.  There  Is  no 
fixed  atandard  by  which  the  honorarium  can 
be  measured.  Some  counsel  demand  much 
more  than  others.  Some  clients  are  willing 
to  pay  more  than  others.  More  counsel  may 
be  employed  than  are  necessary.  When  both 
client  and  counsel  know  that  the  fees  are 
to  be  paid  by  the  other  party,  there  is  dan- 
ger of  abuse.  A  reference  to  a  master  or 
an  Issue  to  a  Jury  might  be  necessary  to  as- 
certain the  proper  amount,  and  this  grafted 
litigation  might  possibly  be  more  animated 
and  protracted  than  that  in  the  original 
cause.  It  would  be  an  olBce  of  some  dell-, 
cacy  on  the  part  of  the  court  to  scale  down 
the  charges,  as  might  sometimes  be  neces- 
sary. We  think  the  principle  of  disallow- 
ance rests  on  a  solid  foundation,  and  that 
tiie  opposite  rule  is  forbidden  by  the  analo- 
gies of  the  law  and  sound  public  policy. 
The  amount  of  the  allowance  In  this  case 
may  be  remitted  here,  as  was  done  in  the 
case  In  3  Dall.  and  14  L.  lid.,  and  the  de- 
cree of  the  circuit  court  will  thereupon  be 
nftirmed.  Otherwise  the  decree  will  be  re- 
versed, and  the  cause  remanded  for  the  ref- 
ormation of  th«  decree  In  conformity  to  this 


opinion."  We  think  It  would  serve  no  good 
purpose  to  discuss  the  reasons  for  allowing 
or  disallowing  payments  made  to  counsel  as 
an  Item  of  damages  in  jirocurlng  the  disso- 
lution of  an  bijnnction.  The  sn^^me  court 
of  the  United  States  Is  a  court  of  last  re- 
sort in  civil  cases  in  this  territory,  when 
more  than  $3,000  Is  involved;  and  while  this 
case  could  not  be  appealed  to  that  court,  be- 
cause of  the  amount  Involved  in  It  not  be- 
ing sutilcieut  to  authorize  an  appeal,  yet  the 
decision  of  the  supreme  court  of  the  United 
States  Is  Just  as  binding  upon  this  court 
It  is  true  that  the  supreme  court  of  the 
United  States.  In  certain  cases  appealed 
from  state  courts,  where  the  question  of  the 
practice  and  rules  of  such  state  courts  has 
been  Involved,  as  well  as  lu  cases  of  statu- 
tory provision,  has  followed  the  decisions  of 
such  state  courts,  and  properly  applied  the 
statutes.  But  here  there  is  no  such  applica- 
tion to  be  made.  The  supreme  court  had  no 
decision  of  a  state  court  to  apply,  nw  atatu-i 
tory  provision  to  construe.  The  declalon 
was  upon  general  principles,  and  the  rea- 
sons given  for  the  rule  laid  down,  whatever 
may  be  said  in  favor  of  the  other  rule,  are 
certainly  ample  to  maintain  the  poslticm.  It 
cannot  be  denied,  as  stated  by  the  supreme 
court  of  the  United  States,  tbat  some  coun- 
sel demand  more  than  others,  and  that  some 
clients  are  willing  to  pay  more  than  others; 
that,  many  times,  more  counsel  are  employed 
than  necessary;  and  especially  Is  It  true 
that,  when  both  counsel  and  client  know 
.that  the  fees  are  to  be  paid  by  the  opposite 
party,  there  Is  danger  of  abuse.  It  would 
almost  seem,  from  the  testimony,  that  such 
was  the  case  here.  Twenty-five  dollars  was 
all  that  had  ever  been  paid  for  counsel  fees, 
yet  the  evidence  showed  that  the  contract 
was  for  double  that  amount  No  attempt 
had  ever  been  unade  to  collect  the  remain- 
der due.  and  the  attorney  went  so  far  as  to 
testify  tbat  the  amotmt  was  not  paid  be- 
cause of  his  negligence  In  making  the  col- 
lection. Who  knows  whether  the  remaining 
$25  will  ever  be  paid  or  not?  Who  knows 
but  that  If  It  bad  not  been  for  the  contract,, 
in  the  light  of  this  case,  $25  would  not  have 
been  the'  full  fee?  We  think  the  court  wred 
in  admitting  proof  of  counsel  fees  as  an  ele- 
ment of  damages.  There  Is  no  testimony 
offered  by  the  defendant  In  opposition  to 
this  item,  and  the  amount  went  to  the  Jury 
undisputed. 

Coming  now  to  the  next  item  of  damages, 
—the  damage  done  to  the  pasture  and  the  pond 
on  the  place.  Testimony  was  allowed  to  go  to 
the  Jury,  which  was  undisputed,  that  the  de- 
fendant had  been  damnged  in  the  sum  of 
$10  for  injury  to  pasture  and  a  pond  which' 
had  been  constructed  by  her  husband  upon 
the  place.  Upon  what  principle  can  this  be 
allowed  as  a  proper  item  of  damage?  The 
plalntUf  In  error,  according  to  all  the  rec- 
ords and  testimony,  was  entitled  to  posses- 
sion of  the  place.  -  The  contest  had  resulted 
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In  hla  favor,  and  he  was  the  homestead  en- 
tryman.  Whatever  pasture  there  was  <m  the 
place,  and  whatever  there  was  in  the  way 
of  ponds  on  the  place,  belonged  to  the  plain- 
tiff in  error.  They  were  not  subject  to  re- 
moval. The  defendant  In  error  had  no  prop- 
erty in  them,  and  certainly  could  not  be 
damased  by  their  injury. 

The  third  item  <the  f  10  for  removing  crop 
and  improvements)  was  not  a  proper  de- 
ment of  damages.  It  might  be  a  question 
whether  the  defendant  In  error  had  the 
right  to  remove  the  crop  and  improvements 
at  all,  under  certain  drcmnstances;  and 
certainly,  if  allowed  to  remove  them,  the 
ezpcmse  of  soch  removal  could  not  be  char- 
ged to  the  plaintiff  in  error.  Whatever  was 
spent  for  harvesting  crops  Is  so  clearly  wltfa- 
<rat  the  rule,  that  a  mer&  statement  of  the 
proposition  Is  sufficient  to  show  that  It  was 
error  In  allowing  It  Unqueetiraiably  the  de- 
fendant In  error  wonld  have  harvested  the 
crop  If  the  injunction  suit  hi\^d  never  been 
commmced,  and,  -If  good  ju^nrent  had  been 
used,  the  fence  and  other  improvements  on 
the  place  would  have  been  removed  by  the 
defendant  In  error  before  an  actlcm  for  pos- 
session  was  commenced.  It  has  been  re- 
peatedly h^  in  different  states  that  when  a 
party  Is  dispossessed  of  land  he  cannot  there- 
after remove  his  improvements.  Certainly, 
then,  the  defendant  In  error  cannot  be  al- 
lowed the  advantage  of  removing  her  Im- 
j^vements,  and  at  the  same  time  require  the 
plaintlflT  In  error  to  pay  the  expense  there- 
c»f.  Th««  was  no  dispute  upon  these  three 
Items  of  damage.  The  oidy  testimony  going 
to  the  jm'y  was  that  of  the  plaintiff.  The 
amounts  were  taken  without  questlou,  so 
that  it  is  clear  that  the  Jury,  In  rendaing 
the  verdict,  allowed  the  sums  In  full  to  the 
plaintiff.  If  the  case  had  been  as  carefully 
tried  as  It  should  have  been  by  counsel,  the 
error  In  these  two  last  Items  would  prob- 
ably not  have  occurred. 

The  court  below  having  erred  In  allowing 
these  three  items  of  damages,  and  this  court 
bdng  able  to  ascertain  the  exact  amount 
the  Judgment  of  the  court  below  will  be 
modifled.  and  the  defendant  in  error  will  be 
allowed  15  days  from  this  date  to  remit  the 
sum  of  $70.  and  the  decree  of  the  court 
below  will  thereupon  be  aflflrmed.  Other- 
wise the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  All  the  Jus- 
tices concurring,  except  HAINER,  J.,  who 
tiled  the  case  below,  and  IRWIN,  J.,  absent. 


(II  Okl.  6S4) 

GUTHRIE  NAT.  BANK  v.  DOSBAUGH 
et  al. 

<Supreme  Court  of  Oklnhomo.  Jaly  17,  1902.) 
ESTOPPELr-BANK  DRAFT— ACCEPTANCE. 
1.  A  bank  which  induces  another  bank  to 
honor  the  drnft  o(  a  third  person  so  that  he 
xaas  piij-  a  debt  due  his  creditor  cannot  be 
neard  to  say  that  the  maker  of  the  draft  did 
not  owe  his  creditor  th«  amount  of  the  draft, 


even  though  the  authority  to  honor  the  draft 
was  Unaited  to  the  amount  due  from  the  maker 
of  the  draft  to  his  creditor,  when  the  only 
persons  from  whom  the  paying  bank  could  as- 
ccrtaio  the  amount  due  were  the  maker  of  the 
draft  and  bis  creditor,  and  they  each  repre- 
sented that  the  amount  of  the  draft  was  the 
ainouiit  of  the  debt 
(Syllabos  by  the  Court.) 

Error  from  district  court,  Logan  county; 
before  Justice  John  H.  Burford. 

Action  by  John  Dosbaugb  and  another 
against  the  Guthrie  National  Bank.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Affirmed. 

Dale  &  Blerer,  for  plaintiff  In  error.  Geo. 
S.  Green,  for  defendants  In  error. 

BURWBLIi,  J.  One  J.  J.  Wilson  owned 
several  hundred  cattle,  which  were  located 
In  the  state  of  Kansas.  Peter  O'Connor,  as- 
sisted by  H.  H.  Hagan,  bought  these  cattle 
from  Wilson,  and  paid  him  $1,500  on  the  pur- 
chase price,  and  was  to  pay  the  balance  on 
delivery.  When  Hagan  and  O'Connor  went 
to  get  the  cattle,  a  dispute  arose  between 
them  and  Wilson  as  to  the  terms  of  the  con- 
tract of  sale,  and  Wilson  refused  to  make 
delivery,  and  Hagan  and  O'Connor  claim  that 
he  also  refused  to  return  the  fl,500.  The 
fact  of  this  controversy  was  made  known  to 
the  defendant  ta  error,  Dosbaugh's  Bank,  but 
finally  Hagan  and  O'Connor  agreed  to  ac- 
cede to  Wllsm's  demands,  and  Hagan  drew 
a  draft  on  the  Outhrle  National  Bank  of 
Guthrie,  O.  T.,  for  the  money  ^th  which 
to  pay  for  the  cattle.  This  draft  was  aa  fol- 
lows: "Dosbaugh's  Bank,  Cedarvale,  Kan- 
sas. October  0th,  1S96.  Pay  to  tbe  order  of 
DtMbaugh's  Bank,  ¥10,268.40,  ten  thousand 
two  hmidred  and  sixty-eight  and  to/ioo  dol- 
lars, value  rec^ved,  and  charge  to  account 
of  [Signed]  H.  H.  Hagan.  To  Guthrie  Na- 
tional Bank,  Guthrie.  O.  T."  On  tbe  face,  of 
this  draft  also  appear  the  following  memo- 
randa: "For  paymoit  of  400  steers,  sold  to 
Peter  O'Connor."  Before  aco^ttiuc  the 
draft;  and  advancing  the  mraiey  on  it,  Dos- 
baugh's Bank  sent  the  following  message  to 
the  Guthrie  National  Bank:  "Cedarvale. 
Kansas,  October  0th,  1898.  To  Gntfarle  Na- 
tional Bank,  Guttirie,  O.  T.  Is  R.  H.  Ha- 
gan's  check  good  for  ten  thousand  five  hun- 
dred dollars?  Answer  at  once.  [Signed] 
Dosbaugh's  Bank."  The  Guthrie  National 
Bank  answered  this  message  In  the  follow- 
ing language:  "Guthrie,  O.  T.,  Oct  Bth, 
1888.  Dosbaugh's  Bank,  Cedarvale,  Kansas, 
Hagan's  check  for  balance  due  Wilson  Is 
good.  [Signed]  Guthrie  National  Bank." 
Upon  receipt  of  this  reply,  Dosbaugh's  Bank 
gave  to  Wilson  a  certificate  of  deposit  for  the 
amount  of  the  draft,  and  the  cattle  were 
then  delivered  to  Hagan  and  O'Connor. 
Dosbaugh's  Bank  fwwarded  the  draft  to  Its 
correspondent  In  Kansas  City,  and  It  sent  It 
to  a  hank  In  Guthrie  for  collection,  but,  when 
the  Guthrie  bank  presented  the  draft  to  the 
Guthrie  National  Bank  for  payment,  tbe  lat- 
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ter  relUBed  to  pay  It,  and  tbe  draft  tbeu 
went  to  protest.  Subsequently,  by  an  ar- 
rangement between  all  of  the  parties,  the 
Guthrie  National  Bank  paid  on  the  draft  the 
sum  of  $0,724.40,  and  Dosbaugh's  Bank  then 
commenced  this  action  in  the  district  court 
of  Logan  county  for  the  difference  between 
that  amount  and  the  face  of  the  draft,  with 
Interest.  Judgment  was  rendered  for  the 
plnlntin  for  f617.92,  and  the  defendant  ap- 
pealed. 

It  is  contended  by  the  plaintiff  In  error: 
(1)  Tliat  the  ?CI7.92  was  without  considera- 
tion; that  Hagan  and  O'Conuor  were  com- 
pelled to  agree  to  pay  Wilson  that  sum  In 
addition  to  the  amount  that  was  actually  due 
him  under  the  contract,  or  lose  the  $1,500 
which  they  had  actually  paid;  and  (2)  that 
the  message  sent  by  the  Guthrie  National 
Bank  to  Dosbaugh's  Bank  limited  the  liabil- 
ity of  the  Guthrie  National  Bank  to  the 
amount  due  from  O'Coimor  to  Wilson  under 
the  original  contract. 

We  cauuot  agree  with  counsel  for  appel- 
lant that  there  was  no  consideration  for  the 
$617.92  In  controversy.  The  draft  was  not 
payable  to  Wilson.  If  it  had  been,  then  It 
may  be  that  so  long  as  WUs)n  remained  the 
owner  thereof  Hagan  could  stop  payment, 
and  litigate  that  question;  but  the  draft  was 
payable  to  Dosbaugh's  Bank,  and  the  pro- 
ceeds of  It  paid  to  Wilson  by  direction  of 
Ilagan,  which  was  equivalent  to  paying  It 
to  Hagan  himself.  Now,  as  to  the  telegram 
sent  by  the  Guthrie  National  Bank,  the  lan- 
guage was,  "Hagan's  check  for  balance  due 
Wilson  is  good."  In  construing  this  message 
and  the  legal  rffect  to  be  given  it,  the  court 
should  take  Into  consideration  tbe  facts  and 
circumstances  surrounding  It  as  disclosed  by 
the  record.  The  Guthrie  National  Bank  bad 
given  a  letter  of  credit  to  the  amount  of  $10,- 
500,  addressed  to  Wilson.  When  Mr.  Hagan 
went  to  get  the  mouey  at  Dosbaugh's  Bank 
he  exhibited  this  letter  of  credit  but  It  was 
not  addressed  .to  that  bauk;  hence  the  mes- 
sage from  Dosbaugh's  Bauk  to  the  Guthrie 
National  Bauk  asking  if  Hagan's  check  for 
$10,500  was  good.  It  was  Intended  by  all  of 
the  parties  that  Dosbaugh's  Bauk  should  ad- 
vance the  money  to  close  this  deal.  The 
Guthrie  National  Bauk  was  assisting 'Hagan, 
and  It  understood  that  be  was  buying  these 
cattle  from  WUson  for  O'Connor,  but  It  did 
not  know  the  exact  amount  due  Wilson  on 
the  deal.  Otherwise  It  would  have  wired  the 
exact  amount  for  which  It  would  honor  Ha- 
gan's  check.  And  this  theory  is  borne  out  by 
the  letter  of  credit  given  to  Hagan.  It  was 
as  follows:  "Guthrie  National  Bank,  Guth- 
rie, O.  T.  October  6th,  189S.  Jerome  Wil- 
son, Cedarvale,  Kansas— Dear  Sir;  Mr.  H. 
H.  Hagan  made  an-angements  with  this  bank 
to  pay  bis  check  for  the  balance  due  you  on 
the  O'Connor  cattle  deal  with  you.  We  do 
not  know  Just  tbe  amount  due  you,  but  atwut 
$10,500.00  Will  be  his  check.  Yours  resp. 
[Signed]    J.  W.  McNeal.  President"  TiM 


only  way  that  Dosbaugh's  Bank  could  know 
tbe  amount  due  on  this  deal  was  from  rend- 
ing this  letter  which  Hagan  exhibited  to  Its 
ofQcers,  and  by  what  Wilson,  Hagan,  and 
O'Connor  told  the  officers  of  the  bank;  and 
this  fact  was  known  to  the  Guthrie  National 
Bank  when  it  wired  tbe  message  on  October 
6tb.  From  this  letter  it  will  be  seen  that 
the  Guthrie  National  Bank  expected  the 
check  to  be  for  about  $10,500,  and  eren  if 
Hagan  and  O'Connor  bad  previously  par- 
chased  these  cattle  for  leas  money  than  they 
finally  bad  to  pay  for  them,  under  all  of  the 
circumstances  of  this  case  the  Guthrie  Na- 
tional Bank  should  pay  the  full  face  of  the 
draft.  The  letter  of  credit  which  It  gave 
Hagan,  together  with  the  message  sent  1^  tt, 
undoubtedly  Induced  tbe  officers  of  Dos- 
baugh's Bank  to  bdliere  that  Hagan  had  a 
right  to  check  on  It  for  at  least  $10,500. 

The  Judgment  of  the  trial  court  is  hereby 
affirmed  at  the  cost  of  appellant    All  the 
Justices  conciuTfing  except  BUBFOBD,  G. 
who  presided  at  the  trial  below,  not  sitting, 
and  IBWIN.  J.,  absent 


(U  Okl.  503) 

BARCLAY  et  al.  t.  UNITED  STATES. 

(Supreme  Court  of  Oklahoma.  July  16,  1902.) 

LARCENY— UNITED  STATES  CODRTS-COMHON- 
LAW  OFFENSE— ARREST  BT  PBIVATB  CITI- 
ZEN-COMMISSION OP  OFFSNSB-INDIAN  RU- 
ERVATION— MURDER. 

1.  Where  one  steals  property  in  the  Indian 
Territory  and  carries  it  Into  the  Osage  lodiaD 
reservation,  in  Oklahoma,  such  acts  constitute 
a  public  offense  under  the  laws  of  the  territory 
of  Oklahoma,  but  do  not  constitute  larceny  as 
defined  by  the  laws  of  the  United  State*. 

2.  There  are  no  common-law  offenses  under 
the  laws  of  the  United  States,  and  the  courts 
of  tbe  United  States  do  not  exercise  any  com- 
mon-law jurisdictitm,  except  where  conferred 
by  act  of  congreaa,  and  It  is  not  a  crime  against 
the  laws  of  the  United  States  to  steal  property 
in  one  of  the  states  or  territories  and  bring  it 
into  a  place  within  the  exclaslTe  jurisdiction  of 
the  United  States. 

3.  The  stealing  of  property  in  tlie  In^an  Ter- 
ritory and  brinffing  it  into  this  territory  is  lar- 
ceny in  this  territory.  Every  moment's  posses- 
sion by  the  thief  is  a  continuance  of  the  tres- 
pass, and  amounts,  in  legal  contemplation^  to  a 
new  caption  and  asportation. 

4.  A  private  person  may  arrest  another  for  a 
public  offense  committed  or  attempted  in  his 
presence,  and  when  such  part?  is  in  the  actual 
eommisBion  of  an  offense  he  may  be  arrested 
without  a  warrant  and  without  tteing  Grat 
informed  of  the  cause  thereof. 

5.  One  who  has  stolen  the  property  of  an- 
other is  in  the  c(»nniIs8ion  of  such  offense  at 
every  place,  and  so  long  as  he  remains  in  pos- 
session of  the  stolen  property. 

G.  If  property  is  taken  and  appropriated  In  a 
foreign  state  or  country  uuder  such  circumftan- 
ces  as  would  constitute  larceny  in  this  territory 
if  the  act  had  been  consummated  here,  and  the 
protierty  is  brought  into  this-  territory  by  the 
thief,  tbe  crime  is  the  same  as  larceny  of  such 
property  within  this  territory;  and  tbe  question 
of  the  larceoy  in  such  foreign  place  is  to  be 
determined  by  the  laws  of  this  territory,  and 
not  by  the  laws  of  the  place  where  the  property 
was  originally  stolen. 


t  e.  Bae  Criminal  Law,  vol.  14,  Cwit  Dl|.  1  lit: 
Larceny,  vol.      Gent.  Xng.  |  tf. 
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7.  Murder,  when  committed  within  the  Osage 
Indian  rpservation  hy  a  white  person,  is  pun- 
ishable under  the  laws  of  the  United  States 
and  by  the  United  States  coui-ts. 

8.  An  iDStmction  to  the  jury,  although  erro- 
neous, is  not  reversibie  error,  unless  it  might 
hare  misled  or  confused  the  Jury  to  the  preju- 
dice of  the  complaining  party. 

(Syllabus  by  the"  Court.) 

Error  from  district  court.  Pawnee  county; 
beftwe  Justice  Bayard  T.  Hainer. 

George  Barclay  and  James  Brummet  were 
convicted  of  murder,  and  bring  error.  Affirm- 
ed. 

C.  A.  GbaBteen  and  James  F.  Neal,  for  plaln- 
tilTs  in  error.  Horace  Speed,  U.  8.  Att7»  J- 
W.  Scothom,  and  B.  S.  McGuire,  Asst.  U.  S. 
Attys.,  for  the  United  States. 

BURFORD,  a  J.  The  plalntlffB  In  error, 
Geoi^  Barday  and  James  Brummet,  were 
Jointly  Indicted,  tried,  and  convicted  for  the 
crime  of  murder  committed  In  the  Osage  In- 
dian reservation,  and  sentenced  to  be  hang- 
ed. They  have  filed  a  Joint  petition  in  error 
bi  this  court 

It  appears  from  the  record  that  on  the  4th . 
of  July,  1900,  J.  I.  Poole  vas  residing  In  the 
Cherokee  NaUon,  In  the  Indian  Territory,  and 
on  that  day  be  went  with  his  family  to  a 
celebration  some  few  miles  from  bis  home. 
Daring  thdr  absence  his  dwelling  house  was 
entered,  and  there'  was  stolen  from  him  two 
blankets,  a  pair  of  pants,  a  bridle,  and  a  razor. 
Be  returned  to  his  home  in  the  evoilng  be- 
tween 6  and  7  o'clock,  and  found  that  his 
house  had  been  entered,  and  drawers,  doors, 
and  cupboards  opened,  and  their  contents 
scattered  about  He  missed  the  stolai  arti- 
cles, and,  as  It  was  near  night  he  waited  un- 
til the  next  morning,  and  then  procured  some 
of  his  neighbors  and  started  In  pursuit  of  the 
tlileres,  and  to  recover  the  property.  They 
traveled  on  into  the  Osage  Nation,  and  on 
the  night  of  .the  7th  the  party  stopped  at  the 
home  of  John  Harlow,  In  the  Osage  country, 
in  Oklahoma.  On  the  momhig  of  the  8th, 
while  feeding  their  horses,  and  assisting  Mr. 
Harlow,  whose  wife  was  sick,  in  getting  break- 
fast and  doing  the  chores,  Barclay,  Brummet, 
and  a  companion,  called  Kennedy,  rode  up 
to  the  barn  lot  ai^d  inquired  If  they  could 
get  breakfast  They  were  directed  to  go  to 
the  house  and  ask  Mr.  Harlow,  which  they 
did,  and  were  Informed  that  they  could  have 
breakfast.  While  breakfast  was  being  pre- 
pared, Mr.  Foole  recognized  his  stolen  pants 
on  (me  of  these  parties,  and  his  blankets  and 
bis  bridle  and  a  stolen  saddle  In  thehr  posses- 
iHaa.  Poole  and  his  party  had  left  their  arms 
at  the  housei  and  Brummet,  Barclay,  and  Ken- 
nedy were  all  armed.  While  they  were  get- 
ting ready  for  breakfast  Poole  notified  his 
friends  that  his  property  was  in  the  possession 
of  the  newcomers;  and  It  was  then  arranged 
that  one  of  Poole's  party  (Jes^e  Spencer) 
should  eat  breakfast  with  the  three  new  ar- 
rivals, and.  while  they  were  sitting  at  the 
breakfast  table,  Poole  and  hla  two  compan- 


ions, day  and  Dunlap,  would  arrest  the  party. 
The  eating  table  was  und^  an  arbor  a  few 
feet  south  of  the  dw^Ing  house,  and  a  short 
distance  east  of  a  small  smoke  bouse  used  for 
cooking  purposes.  When  breakfast  was  ready, 
Spencer  and  Barchiy  took  seats  on  the  north 
side  of  the  table,  fiicing  south;  Brummet 
sat  on  the  south  side,  facing  north;  and  Kea- 
nedy  was  seated  at  the  east  side,  facing  west. 
Poole  was  in  the  main,  dwelling  house,  north 
of  the  table.  His  Winchester  rifle  was  stand- 
ing against  the  south  side  of  the  room,  near 
the  door.  Dunlap  was  In  the  cook  house,  as- 
sisting In  the  cooking,  and  armed  with  a  32- 
caliber  revolver.  Clay  was  in  the  main  build- 
ing, and  had  a  double-barrel  shotgun.  Mr. 
Harlow  was  in  the  house  with  his  wife,  'and 
heard  all  that  transpired,  but  saw  none  of  it. 
When  the  parties  were  seated  at  the  table  as 
before  stated,  Mr.  Poole  stepped  from  Inside 
the  dwelling  house  Into  the  south  door,  facing 
the  table,  and  said:  "Throw  up  your  hands. 
Consider  yourselves  under  arrest."  And  he 
Immediately  stepped  out  and  picked  up  the 
gun  standing  against  the  bouse.  Dunlap  step- 
ped to  the  door  of  the  cook  house,  with  his 
revolver  drawn  on  the  parties,  and  Clay  threw 
down  his  shotgun  on  Barclay.  Immediately 
on  Poole's  demand  being  heard.  Spencer,  Bar- 
clay, and  Kennedy  rose  from  the  table  and 
threw  up  th^r  hands.  Brummet  did  not  rise 
or  throw  up  his  hands,  but  attempted  to  draw 
his  revolver,  which  caught  on  the  chair  or 
his  clothes,  and  Poole  rushed  at  blm  and 
clubbed  bis  rifle  and  struck  him.  He  dodged 
away  from  the  table  and  got  his  revolver 
out  and  Poole  struck  It  from  his  bands  with 
the  rifle.  In  the  meantime  Barclay  had  dodg- 
ed away  and  got  back  of  the  cook  house.  He 
then  dKW  bis  revolver  and  turned,  and,  hold- 
ing It  In  both  bands,  shot  and  killed  Foole, 
who  was  stIU  trying  to  subdue  Brummet 
^ncer  then  shot  at  Barclay  and  struck  blm 
on  the  leg,  making  a  slight  skin  wound, 
Barclay  then  threw  up  his  hands  and  surren- 
dered. Dunlap  had  his  gun  drawn  on  Bar-  ' 
clay  during  the  excitement,  but  when  Brum- 
met and  Poole  were  scuffling  they  came  be- 
tween Barclay  and  Dunlap,  and  Barclay  quick- 
ly Jumped  behind  the  corner  of  the  cook 
house.  IHmlap  snapped  the  gun  at  blm,  but 
it  failed  to  discharge.  There  was  some  evi- 
dence to  the  effect  that  three  shots  were  fir- 
ed, but  Mr.  Harlow,  who  was  In  the  house.  Is 
positive  that  only  two  were  fired;  and  Barclay 
admits  firing  one  of  these,  and  Mr.  Spencer 
the  other,  and  no  one  else  was  seen  to  fire  a 
shot.  Poole,  Spencer,  Dunlap,  and  Clay  were 
all  residents  of  the  Cherokee  Nation,  In  the 
Indian  Territory,  and  were  hunting  for  the 
parties  who  had  stolen  Poole's  property,  with 
the  purpose  of  apprehending  them.  Barclay, 
Brummet,  and  Kennedy  had  got  together  at 
Galena,  Kan.,  about  two  weeks  previous  to 
the  homicide,  and  had  been  traveling  togeth- 
er through  parts  of  Kansas,  Indian  Territory, 
and  Oklahoma.  Brummet  had  stolen  the 
horse  and  saddle  he  was  riding.  Kennedy, 
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whose  reni  name  was  Ben  Howe,  was  an 
escaped  conriet  from  the  Kansas  penitentiary. 
Bnunmet  had  served  a  term  in  the  peniten- 
tiary for  hoifie  stealing,  and  tlie  party  had 
atolen  the  property  of  Poole,  and  had  it  In 
their  possession  when  arrested.  Barclay  and 
Bnimmet  were  Indicted  lb  the  district  court 
of  Pawnee  county,  on  the  federal  side  of  the 
court,  for  the  murder  of  Poole.  Both  wwe 
conrlcted  and  sentenced  to  he  banged.  The 
Osage  Nation,  where  the  homicide  occurred, 
was  at  the  time  attached  to  Pawnee  county 
for  judicial  pnrx>oBes. 

The  theory  of  the  prosecution  on  the  trial 
of  the  caase  was  that  the  prisoners  had  stolen 
Pople's  property  in  the  Cherokee  country,  and 
brought  it  into  Oklahoma,  which,  under  the 
laws  of  the  territory,  constltates  larc«iy  In 
Oklahoma;  that  the  stolen  property  was  in 
their  possession  at  the  time  of  the  arrest,  and 
that  the  parties  making  the  arrest,  although 
not  officers,  were  authorized  to  make  the  ar- 
rest; nod  that  the  killing  of  Poole  in  resist- 
ing arrest  constituted  murder.  The  defense 
relied  upon  the  theory  that  they  were  being 
arrested  for  a  past  crime,  which  was  only  a 
misdemeanor,  the  valne  of  the  property  taken 
being  less  than  $20,  and  that  they  could  not 
arrest  the  prisoners  without  a  warrant,  and 
that  as  they  were  not  officers,  and  had  no  war- 
rant, and  as  the  offense  was  not  being  com- 
mitted In  the  presence  of  the  persons  attempt- 
log  the  arrest,  the  defendants  had  the  right 
to  resist  snch  unlawful  arrest,  even  to  the 
taking  of  life.  The  trial  court  adopted  the 
theory-of  the  prosecution,  and  the  Instructions 
to  the  Jury  were  in  harmony  with  that  theory. 

Coimsel  for  plaintiffs  In  error  contend  that 
no  crime  bad  been  committed  In  Oklahoma 
for  which  an  arrest  was  authorized.  We 
think  the  law  is  otherwise.  Section  2384,  St. 
1893,  provides:  "Every  person  who  steals 
the  property  of  another  in  any  other  state  or 
country,  and  brings  the  same  Into  this  terri- 
tory, may  be.  convicted  and  punished  in  the 
same  manner  as  if  such  larceny  bad  been 
committed  in  this  territory,  and  such  larceny 
may  be  charged  to  have  been  committed 
in  any  town  or  city  into  or  through  which 
wich  stolen  property  has  been  brought"  But 
it  is  contended  that  this  section  Is  not  appli- 
cable to  the  Osage  Nation,  because  it  is  an 
Indian  resei-vatlon.  the  title  to  which  Is  yet 
in  the  Indian  tribe,  and  that  it  is  only  such 
offenses  as  are  punishable  under  the  laws  of 
the  United  States  that  the  courts  have  ju- 
risdiction of.  In  support  of  this  position  we 
are  cited  the  case  of  Goodson  v.  U.  S.,  7  Okl. 
117,  54  Pac.  423.  In  the  Goodson  Case  this 
court  expressly  held  that;  "The  legislature 
may  make  any  act  criminal  when  commit- 
ted on  an  Indian  reservation,  which  act  Is 
not  punishable  as  a  crime  under  the  laws  of 
the  United  States,  and  the  territorial  courts 
will  have  jurisdiction  of  such  crfTenses.  But 
In  so  far  as  the  territorial  laws  attempt  to 
punish  the  same  acts  made  criminal  by  the 
laws  of  congress  when  committed  within  an 


Indian  reservation,  such  laws  are  Inconsist- 
ent with  the  laws  of  the  United  States,  and 
within  the  Inhibited  powers  of  the  legisla- 
ture." Now,  unless  the  act  of  bringing  sttdea 
property  into  the  Osage  Nation  la  a  crime 
under  the  laws  of  the  United  States,  then  the 
territorial  statute  making  such  act  a  crime 
is  applicable  to  the  reservation.  By  the  com- 
mon law,  prior  to  Its  modification  by  act  of 
parliament,  where  a  thief  stole  property  In 
one  county  of  the  kingdom  and  carried  It 
Into  another  cotinty,  be  might  be  prosecuted 
In  any  county  Into  which  he  carried  the 
stolen  property;  but  if  he  stole  it  within  the 
king's  dominions  where  the  common  law  did 
not  prevail,  and  carried  It  Into  a  county  of 
the  kingdom,  he  coold  not  be  prosecuted  In 
the  place  to  which  be  cairried  the  stolen 
property.  The  federal  courts  hold  that  there 
are  no  common-law  crimes  under  the  laws 
of  the  United  States;  that  all  crimes,  the 
punishment  and  the  procedure  are  statattHT* 
the  whole  criminal  jurisdiction  of  the  conrtB 
of  the  United  States  being  derived  from  acts 
of  congress.  U.  S.  y.  Hudson,  7  Cranch,  32, 
3  L.  Ed.  259;  U.  S.  v.  Brltton,  108  U.  a 
199,  2  Sup.  Ct  531,  27  L.  Ed.  698;  Jones 
T.  U.  8.,  137  V.  S.  202,  11  Sup.  Ct  80,  34  L. 
Ed.  691.  It  Is  also  expressly  held  that  the 
United  States  courts  have  no  jurlsdictioo  to 
punish  a  thief  who  steals  property  In  one  of 
the  states  and  carries  it  into  a  place  over 
which  the  United  States  exercises  excloalTe 
jurisdiction.  U.  8.  v,  Rogers  (D.  C.)  46  Fed. 
1.  We  And  no  statute  of  the  United  States 
making  it  a  crime  to  carry  stolen  property 
from  the  Indian  Territory  or  any -other  part 
of  the  United  States  into  an  Indian  resCTva- 
tion;  hence  we  conclude  that  the  act  of  the 
defendants  In  stealing  Poole's  property  in  the 
Cherokee  Natl(m  and  carrying  it  Into  the 
Osage  Nation  was  not  an  act  puntshalde  by 
the  United  States  courts  having  jurisdiction 
to  punish  crimes  in  such  reservation.  Then, 
If  It  was  not  a  crime  against  the  United 
States,  It  was  a  crime  against  the  laws  of 
Oklahoma,  and  came  within  the  terms  of 
section  2384,  supra. 

The  next  proposition  Is,  were  Poole  and  his 
assistants  authorized  to  make  the  arrest? 
Section  4990,  St  1893,  provides:  "A  prlrate 
person  may  arrest  another:  First.  For  a  pub- 
lic offense  committed  or  attempted  in  his 
presence."  Were  Barclay  and  Bnunmet  in 
the  act  of  committing  a  public  (rffense  In  the 
presence  of  Poole  and  party?  The  law  an- 
swers, "Yea."  Mr.  Bishop,  in  his  Directions 
and  Forms  in  Criminal  Causes  (section  607). 
says:  "Since  larceny  consists  of  any  aspor- 
tation of  the  goods  of  another  through  tres- 
pass by  one  who  simoltaneously  means  to 
steal  them,  the  complete  offense  is  committed 
In  every  locality  In  which  such  asportstioii. 
trespass,  and  Intent  to  steal  concur.  So  that 
some  goods  may  thus  he  stolen  succeaslTely 
by  the  same  i>erson  In  as  many  countriea. 
states,  and  conntles  as  he  can  conTey  tbpm 
into  or  thnvgh."   In  the  case  of  Fecqiie  t. 
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Burke,  11  Wend.  129,  the  supreme  court  of 
Xew  York  said,  in  construing  a  statute  like 
ours:  "In  this  respect  the  statute  recognizes 
the  common  law,  by  which  the  possession 
of  stolen  property  In  contemplation  of  law 
remains  In  the  owner,  and  the  thief,  there- 
fore, la  guilty  of  theft  In  every  place  Into 
which  he  carries  the  stolen  goods.  Such  has 
always  been  the  common  law  in  relation  to 
different  counties.  It  Is  a  principle,  also,  of 
the  common  law  that  evei-y  offender  shall 
he  punished  in  the  coianty  wherein  the  of- 
fense was  committed,  but  in  respect  to  stol- 
«n  goods  the  offender  may  be  punished  In 
any  county  where  he  carries  the  stolen  goods, 
as  he  is  guilty  of  stealing  them  In  ev^ry 
place  where  he  has  them."  The  supreme 
court  of  Alabama,  In  the  case  of  State  t. 
Seay,  20  Am.  Dec.  66,  In  discussing  a  similar 
statute,  said:  "Hence  it  appears  that  the 
bringing  of  the  stolen  property  here  was  to 
be  considered  a  new  asportation  In  whatever 
county  the  thief  might  be  fotmd  with  it  In 
his  possession,  and  that  the  Indictment  should 
be  drawn  for  a  larceny  committed  agatost 
the  peace  and  dignity  of  this  state,  locating 
the  taking  and  asportation  in  the  county 
where  the  indictment  Is  found.  The  language 
of  the  act  is  too  plain  to  authorize  any  other 
interpretation,  and  this  conclusion  gains 
strength  from  the  fact  that  when  property  is 
stolen  In  one  county,  and  the  thief  Is  fonnd 
-with  it  In  his  possession  in  another,  he  may 
be  Indicted  and  fonnd  guU^  In  the  latter,  be- 
cause In  any  county  In  which  the  property 
Is  found  with  him  there  Is  a  new  taking." 
In  the  case  of  State  v.  Matthews,  11  S.  W. 
793,  the  supreme  court  of  Tennessee  states 
the  same  proposition  thus:  "The  act  pro- 
ceeds upon  the  well-understood  principle  that 
the  contioned  possession  of  stolen  property 
anlmo  f  urandi  Is  at  every  step  a  new  caption 
and  asportation.  This  view  has  always  been 
held  at  common  law,  and  that  therefore  the 
stealing'  of  property  in  one  county  of  the 
state  and  taking  It  into  another  was  larceny 
in  the  latter  county.  Every  moment's  pos- 
session by  the  thief  Is  a  continuance  of  the 
trespass,  and  amounts,  In  legal  contempla< 
tlon,  to  a  new  caption  and  asportation."  This 
court  announced  the  same  doctrine  in  Keith 
V.  Territory,  8  Okl.  307,  57  Pac.  834,  and  the 
authorities  are  abundant  and  harmonious  on 
this  question.  We  have  only  dted  a  few  of 
the  older  and  leadhig  cases.  While  the  plain- 
tiffs in  error  were  In  possession  of  the  prop- 
erty stolen  hy  them  In  the  Indian  Territory, 
they  were  at  each  step  In  the  commission  of 
a  new  offense,  and  were  committing  larceny 
at  the  very  moment  they  were  arrested,  and 
at  the  time  Potde  lost  hia  life  ta  attempting 
their  arrest 

The  fnrther  contentitm  Is  made  that  It  was 
not  shown  on  the  trial  that  the  taking  of  the 
pr<^>erty  of  Poole  was  any  criminal  offense 
In  the  Indian  Territory,  or  that  it  was  not 
flhowii  that  the  taking  of  the  property  con- 
■stttnted  stealing  as  larceiqr  at  the  place 
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where  It  was  first  taken.  We  do' not  regard 
this  question  as  of  any  Importance.  It  Is 
well  settled  by  the  great  w^ght  of  authority 
that  we  do  not  look  to  the  law  of  the  place 
from  which  the  property  was  brought,  nor  to 
the  common  law,  to  determine  the  question 
of  the  larceny,  but  to  our  own  statutes.  We 
do  not  seek  to  punish  for  a  crime  committed 
In  the  Indian  Territory,  but  for  a  new  offense 
committed  in  the  Osage  Nation,  In  Okla- 
homa Territory,  and  against  the  laws  of  Ok- 
lahoma. The  question  as  to  whether  the 
original  taking  constituted  larceny  is  to  be 
determined  by  our  own  laws,  and  not  by  the 
laws  of  the  place  where  the  property  was 
first  taken.  This  principle  Is  settled  by  the 
followloig  authorities:  People  v.  Burke,  11 
Wend.  129;  Murray  v.  State,  18  Ala.  731; 
People  V.  Staples,  91  Cal.  23,  27  Pac  523: 
State  V.  Underwood,  49  Me.  181,  77  Am.  Dec. 
264;  Worthlngton  t.  State.  58  Md.  403,  42 
Am.  Rep.  338;  State  v.  Kief,  12  Mont  92, 
29  Pac.  664.  15  li.  R.  A.  722;  Hemmaker  T. 
State,  12  Mo.  454,  51  Am.  Dec.  172;  State  v. 
Butler,  67  Mo.  61.  The  courts  of  the  states 
of  Ohio,  Texas,  and  Massachusetts  have  held 
to  a  different  rule,  1;tut  they  are  not  sustained 
by  the  weight  of  authority.  The  question  as 
to  whether  the  taking  of  Poole's  property  In 
the  Indian  Territory  by  the  plahitlffs  In  er- 
ror constituted  a  crime  was  determined  by 
the  laws  of  Oklahoma,  and  not  by  the  laws 
of  the  Indian  Territory,  and,  as  they  were 
found  In  possession  of  the  stolen  property  at 
the  time  of  their  arrest,  It  was  Immaterial 
whether  the  crime  they  had  committed  was 
grand  or  petit  larceny.  In  either  case  It  was 
a  public  offense  under  our  laws,  and  they 
were  liable  to  arrest  and  punishment  for  such 
offense.  Poole  and  hts  assistants,  who  were 
on  the  hunt  for  the  thieves  who  had  taken 
his  property,  had  the  right  under  our  laws, 
to  arrest  tbe  thieves  wherever  they  might 
be  found  with  the  stolen  property. 

Applying  the  foregoing  rules  to  the  cause 
imder  consideration,  it  appears  that  the  trial 
court  pn^rly  Intexpnted  and  applied  the 
law. 

Instruction  No.  7  given  by  the  court  Is  com- 
plained of.  It  Is  as  follows:  "If  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt 
that  the  defendants,  or  either  of  them,  com- 
mitted the  theft  of  the  personal  goods  and 
chattels  of  the  said  J.  I.  Poole  in  the  Indian 
Territory,  and  that  the  said  defendants  brought 
said  goods  and  chattels  Into  Oklahoma  Terri- 
tory, and  that  Immediately  after  the  taking 
of  said  goods  by  the  said  defendants  the  said 
Poole  and  his  companions  pursued  the  said  de- 
fendants from  the  home  of  said  Poole,  In  the 
Indian  Territory,  into  the  Osage  Indian  reser- 
vation, and  that  the  said  Poole  and  his  com- 
panions in  pursuit  of 'said  defendants  had 
overtaken  the  said  defendants  and  found  them 
In  the  possession  of  the  stolen  property  of 
the  said  Poole,  then  in  tha;t  event  the  said 
Poole  and  his  companions  were  authcvlzed  to 
lirre^  said  d^endants,  although  they  had  no 
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warrant  or  legiil  proppss  for  that  purpose." 
This  instruction  dearly  and  explicitly  states 
the  law  as  applicable  to  the  evideuce  In  tlie 
case.  It  submits  to  the  ivry,  to  be  found 
from  the  evidence  beyond  a  reasonable  doubt, 
ell  the  proposltious  upon  which  the  conclu- 
sion Is  based.  It  assumes  nothing,  but  sub- 
mits the  entire  question  to  tbe  jury  as  to 
whether  the  conditions  existed  which  would 
justify  Poole  and  his  party  In  attempting  to 
arrest  the  defendants.  We  think  the  Instruc- 
tion fair  and  Impai'tlal,  and  not  open  to  any 
objections. 

The  defendants  on  the  trial  requested  the 
following  Instruction:  "In  order  to  Justify 
the  deceased  and  his  companions  in  making 
the  arrest  of  defendants  for  having  committed 
a  felony  on  an  occasion  already  past,  It  must 
be  proved  that  a  felony  was  actually  com- 
mitted in  this  territory,  and  that  there  was 
reasonable  ground  for  suspecting  these  de- 
fendants of  committing  said  felony.  A  mere 
suspicion,  alone.  Is  not  sulticlent  to  Justify  an 
arrest.  There  must  be  specilic  circumstances 
connecting  these  defendants  with  the  act. 
There  must  be  a  clear-cut  belief,  founded  up- 
on and  arising  from  definite  facts  and  strong 
reason.  A  mere  honest  belief  is  not  suffi- 
cient to  Justify  a  private  person  In  making 
an  an-est  for  a  past  felony,  and  the  facts 
must  be  such  as  would  warrant  a  cautious 
person  in  coming  to  the  conclusion  that  the 
person  arrested  Is  the  real  offender,  and  these 
facts  must  be  known  to  the  person  making 
the  arrest  at  tlie  time."  This  request  was 
made  upon  the  theory  that  tbe  defendants 
were  being  arrasted  for  a  felony  committed 
In  the  Indian  Teixitory,  and  not  for  the  com- 
mission of  an  ofTenae  being  then  committed 
in  Olilahomn.  The  court  gave  the  Instrae- 
tion  after  modifying  It  so  that  It  read  as  fol- 
lows: "lu  order  to  Justify  the  deceased  and 
his  compiinlons  in  making  the  arrest  of  the 
defendiints  for  having  committed  a  felony  on 
an  occasion  already  past,  It  must  be  proved 
beyond  a  reasonable  doubt  that  the  defend- 
ants were  still  In  the  commission  of  a  public 
offense  in  this  territory,  and  that  there  was 
reasonable  ground  for  believing  these  defend- 
ants committed  said  offense.  A  mere  suspi- 
cion alone  is  not  sufflcient  to  Justify  an  ar- 
rest There  must  be  apecifle  circumstances 
connecting  these  defendants  with  the  act. 
There  must  be  a  clear-cut  belief,  founded  up- 
on and  rising  from  definite  facts  and  strong 
reason.  A  more  honest  belief  Is  not  aufll- 
clent  to  justify  a  prlrate  person  In  making 
an  arrest  for  such  an  offense,  and  these  facts 
must  be  such  as  would  warrant  a  cautious 
person  In  coming  to  the  conclusion  that  tbe 
person  anTstcd  is  the  real  offender,  and  these 
facts  must  be  known  to  the  person  making 
the  arrest  at  the  time."  The  defendants 
complain  of  striking  out  the  word  "felony" 
and  Inserting  "public  offense."  The  modifica- 
tion made  the  Instruction  conform  to  the  lan- 
guage of  our  statute.  The  instruction  was 
evidently  requested  upon  the  theory  that  pri- 


vate persons  can  only  make  arrests  for  fel- 
onies, but  such  Is  not  our  law.  Tbese  de- 
fendants were  at  the  time  In  the  commission 
of  the  crime  of  petit  larceny,— a  public  of- 
fense, for  which  any  person  without  a  war- 
rant might  legally  arrest  thran,  who  knew 
of  such  fact,  while  In  the  commission  of  such 
offense.  They  had  evidently  stolen  Poole's 
propertj',  and  had  it  in  their  possession  when 
they  went  to  the  place  of  the  homicide.  Poole 
saw  and  recognized  his  property,  and  at- 
tempted to  arrest  them,  and  lost  his  life  at 
tbe  hands  of  the  thieves.  They  evidently 
knew  that  they  were  being  arrested  for  some 
of  their  numerous  crimes,  and  made  no  pre- 
tense or  claim  that  Poole  and  his  party  in- 
tended them  any  violence.  It  was  clearly  ap- 
parent from  all  the  facts  that  their  purpose 
was  to  escape  arrest,  and,  as  Barclay  said 
after  shooting  Poole,  "his  companions  bad 
called  him  a  coward  so  much  that  he  tbonght 
he  would  come  back  and  stay  with  them,  and 
pick  him  off."  Tbeir  conduct  at  the  time  is 
convincing  that  their  effort  to  avoid  arrest 
was  a  premeditated  attempt  to  escape  at  all 
hazards, — even  to  the  taking  of  human  lifa 
The  Instruction  Is  not  subject  to  the  objec- 
tion urged  against  it,  and  Is  as  favorable  to 
the  defendants  as  they  were  entitled  to,  un- 
der the  evidence  In  the  case. 

Instruction  No.  27  Is  also  objected  to.  It  is 
as  follows:  "You  are  Instructed  that  a  public 
offense  Is  any  act  made  punishable  by  the 
laws  of  the  territory. of  Oklahoma;  and  yon 
are  further  Instructed  that  the  bringing  of 
personal  property  stolen  from  the  Indian  Ter- 
ritory into  this  territory  Is  a  public  offense 
and  is  made  punishable  nnder  the  laws  of  this 
territory,"  There  are  some  Inaccuracies  con- 
tulned  in  this  Instruction,  which  render  It  In- 
correct as  an  abstract  proposition  of  law;  jet. 
when  taken  In  connection  with  the  evidence 
in  the  case  and  all  tbe  other  tnstructioi^  it 
could  not  have  worked  any  prejudice  to  the 
defendauts.  The  jury  bad  been  told  in  other 
instructions  that  unless  they  should  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendants  stole  Poole's  property  in  the 
Indian  Territory,  and  had  it  in  their  posses- 
sion In  Oklahoma,  Poole  and  bis  companions 
were  without  authority  to  make  the  arrest, 
and  they  could  lawfully  resist  such  attempt. 
It  was  apparent  that  they  were  the  thieres. 
One  of  them  admitted  it,  and  both  the  same 
as  confessed  it.  And  if  they  were  the  ttaleres, 
—and  tliere  Is  no  reasonable  doubt  on  this 
question,— then  tbe  error  in  the  Instruction 
was  harmless,  and  the  Jury  must  have  been 
satiated  beyond  any  reasonable  doubt  that 
they  wore  the  persons  who  stole  the  property 
from  Poole's  residence  In  the  Cherokee  Na- 
tion. An  Instruction,  although  erroneous.  Is 
not  reversible  error  unless  It  might  have  mis- 
led tlie  jury  to  the  prejudice  of  tbe  party  com- 
plaining. 

The  defendants  requested  a  number  of  In- 
structions which  were  refused.  We  have  ei- 
amlncd  all  these  refused  requests,  in  counec- 
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tion  wltli  the  InBtrnctlons  given,  and  the  prin- 
ciples euihracetl  In  them  are  either  embodied 
Id  the  Instructions  given,  or  they  fall  to  prop- 
etly  state  the  lair,  and  hence  were  proper^ 
refnsed. 

The  record  discloses  the  fiict  that  great 
latitude  was  shown  the  defendants  In  the  trial 
of  the  csnse.  The  wlude  proceedings  were 
controlled  by  fairness  and  liberality.  The  de- 
fendants were  ably  defended;  bad  all, the 
time  requested  to  j^ocnre  their  witnesses. 
The  court  d^yed  the  trial  to  enable  them  to 
get  their  testimony.  There  Is  no  appearance 
of  prejudice  on  the  part  of  the  jnry.  The  kill- 
ing of  Foole  while  in  the  pursuit  of  bis  prop- 
erty and  in  the  lawful  eiercbK  of  his  tights 
as  an  American  dtlsen  was  an  unnecessary 
and  unwarranted  deed.  Bmmmet  was  the 
first  to  refuse  to  obey  the  lawful  commands 
of  Poole,  fuid  Immedtatdy  pulled  bis  revcdver, 
and  was  wdeaTorlng  to  use  the  gun  on  Poole. 
He  wtL*  knod»d  down.  Poole  made  no  effort 
to  shoot  blm,  but  wiis  only  trying  to  subdue 
and  captore  him.  Barclay  took  advantage  of 
the  scuffle  and  got  away,  but  at  once  returned 
and  killed  Poole,  while  foumm^  was  at- 
tempting to  make  use  of  his  gun.  No  shot 
was  fired  by  the  arresting  par^  until  after 
Poole  was  UUed,  and  then  only  one  to  force 
Barclay  to  surrender.  The  jury  fonnd  the 
fbcts  against  the  defendants.  There  Is  evi- 
dence to  suj^Knt  tbe  verdict,  and  this  c^*urt 
cannot  reverse  the  case  on  the  weight  of  the 
evidence.  The  sentence  Is  the  xpcst  severe 
known  to  the  law,  but  the  crime  committed 
was  an  unprovided  and  desperate  murder. 
'Hie  Jury  which  tried  the  case  are  to  be  com- 
mended for  thdr  willingness  to  enforce  such 
penalties  aa  will  put  a  restraint  tm  the  com- 
mission of  such  crimes. 

We  find  no  error  In  the  record.  The  judg- 
ment of  the  district  court  of  Pawnee  county 
Is  affirmed,  and  said  cause  Is  remanded  to 
said  court,  vrltb  directions  to  bring  the  pris- 
oners before  it  and  fix  a  day  for  the  execu- 
tku  of  Hie  judgment  All  fbs  justices  concur, 
except  HAINER,  3.,  who  tried  the  cause  be- 
low, not  Bitting,  and  XRWiN,  J.,  absait 


(U  Okl.  666) 

SMITH  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.  Jul^  17,  1902.) 

HOMICIDB— INDICTMENT— INSTRUCTIONS— 
APPBAL-RKVIEW. 

1.  While  it  is  essential  that  every  material 
elemeot  oC  a  crime  sball  be  alleged  in  ac  in- 
dictmeut,  it  is  not  necessary  to  uae  the  exact 
language  of  the  statute.  Words  of  equiyalent 
import  are  sufQcient. 

2.  Homicide  is  murder,  as  defined  bj  our 
crimes  and  punisliment  act,  when  perpetrated 
without  authority  of  law,  and  with  a  premed- 
itated dmiffn  to  effect  the  death  of  tbe  person 
killed,  or  any  other  human  bein^. 

S.  Hence  an  indictment  whicli  charges  that 
the  homicidal  act  was  committed  "willfully,  fe- 
loniously, pnrposely,  unlawfully,  and  of  hla 
dfliberate  and  premeditated  malice,  and  with 

T  S.  8m  Homfclds,  vol.  X0,  Cant  DIs.  H  M». 


a  design  to  effect  the  death  of**  the  deceased. 
Is  sufficient  to  charge  the  crime  of  murder. 

4.  On  a  trial  for  mnrder  it  is  not  error  for  the 
court  to  charge  the  Jnry  that  the  issue  for  them 
to  determine  from  the  evIdeDce,  auder  the  In- 
strnctions  of  the  court,  is  the  guilt  or  innocence 
of  the  defendant. 

5.  It  is  tile  settled  law  of  this  court  that 
where  the  evidence  reasonably  tends  to  sustain 
the  verdict,  and  when  the  jury  has  been  prop- 
erly Instructed  as  to  the  law,  and  a  motion  for 
new  trial  has  been  denied,  and  the  verdict  of 
the  Jury  approved  by  the  trial  court,  this  court 
will  not  invade  the  province  of  the  jury  to 
weigh  the  evidence  and  disturb  the  verdict 

(Syllabus  by  the  Court) 

Error  from  district  court.  Pottawatomie 
county;  before  Justice  B,  F.  Burwell. 

Burd  Smith  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

A.  Hutchlns  and  J.  H.  Woods,  for  plaln- 
tift  In  error.  J.  O.  Strang,  Atty.  Oul,  tax 
the  Territory. 

HAINBR,  J.  The  plaintiff  In  error.  Burd 
Smith,  was  Indicted  and  tried  to  the  dis- 
trict court  of  Pottewatomle  county,  charged 
with  the  crime  of  murder.  Tbe  jury  return- 
ed a  verdict  of  guilty  of  manslaughter  In  the 
first  degree,  and  he  was  sentenced  by  the 
court  to  serve  a  term  of  10  years  In  the 
penitentiary.  From  this  judgment  the  plato- 
tlff  in  error  appeals,  and  asks  a  reversal  of 
tbe  cause  upon  the  following  asslgnmente  of 
error:  The  overruling  of  the  demurrer  to 
the  todlctment;  the  giving  of  erroneous  in- 
structions to  the  jury;  and  Ghat  the  evi- 
dence Is  insufficient  to  sustain  the  verdict 

It  is  claimed  that  the  Indictment  la  Insuffi- 
cient, for  the  reason  that  It  does  not  chaise 
that  the  shooting  was  done  "with  a  pre- 
meditated design  to  effect  the  death  of  the 
deceased,  J.  W.  Stovall,"  and  that  thlq  case 
comes  clearly  within  the  rule  announced  by 
this  court  to  the  cases  of  Jewell  v.  Terri- 
tory, 4  OkL  fiS,  43  Pac  lOTB.  and  Holt  v. 
Same,  4  Okl.  76,  43  Pac.  1083.  In  these 
cases  It  was  held  that  an  indictment  which 
falls  to  allege  that  the  homicidal  act  was 
committed  with  a  premeditated  design  or  In- 
tention to  effect  the  death  of  the  person 
killed  is  Insufficient  We  think  that  this  Is 
the  true  doctrine,  and  still  adhere  to  the 
rule  announced  to  those  cases.  But  In  the 
Jewell  Oase,  as  well  as  in  the  Holt  Case, 
there  was  an  entire  failure  to  allege  that  the 
homicidal  act  was  perpetrated  with  a  de- 
sign or  totentlon  to  effect  the  death  of  the 
deceased,  and  no  language  of  equivalent  im- 
port was  used.  But  to  the  case  at  bar  an 
examination  of  tbe  todlctment  discloses  that 
it  does  allege  that  the  Bfaooting  was  done 
with  "premedlteted  malice,  and  with  a  do- 
sign  to  effect  the  death  of  the  deceased,  J. 
W.  StovalL"  While  this  averment  Is  not  in 
the  exact  language  of  the  stetote,— and,  no 
doubt,  the  better  rule  is  to  follow  tbe  exact 
language  of  the  stetate  (that  Is,  that  the 
homicidal  act  must  be  done  wltii  "a  pre- 
meditated design  to  effect  tbe  death  of  the 
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IwreoD  killeil"),— yet  we  think  the  language 
used  Id  this  ludlctuient,  charging  that  the 
shooting  and  kllUug  were  done  with  "pre- 
meditated malice,  and  with  a  design  to  ef- 
fect the  death  of  the  deceased,"  Is  of  equlra- 
lent  import,  and  hence  sufficient  to  charge 
the  crime  of  murder.  In  10  Enc.  PI.  &  Prac, 
p.  483,  the  following  rule  la  anoouBced: 
"While  it  Is  essential  that  all  the  facts  con- 
stituting an  offense  must  be  83  stated  a?  to 
bring  the  defendant  precisely  within  the 
law,  it  is  a  rule  of  universal  application  that 
when  a  statute  creates  an  offense,  and  sets 
out  the  facts  which  constitute  It,  the  of- 
fense may  be  sufllciently  charged  in  the  lan- 
guage of  the  statute.  In  some  cases  it  has 
been  held  that  the  exact  language  of  the 
statute  must  be  used  in  charging  an  offense 
which  is  defined  by  statute,  but  the  prevail- 
ing doctrine  Is  that,  although  every  ingre- 
dieut  of  the  offense  described  must  be  set 
out,  It  is  not  necessary  to  use  the  exact  lan- 
guage of  the  statute,— words  of  equivalent 
Import  being  sufficient,— and  it  is  enough 
substantially  to  charge  the  offense  denoun- 
ced in  the  statute."  And  In  Holt  v.  Terri- 
tory, supra,  it  was  said:  "An  Indictment,  to 
be  sufficient,  must  charge  that  the  unlawful 
acts  by  which  the  homicide  was  perpetrated 
and  the  killing  itself  were  all  done  with  a 
premeditated  design  or  intention  to  effect 
the  death  of  the  deceased."  Hence  we  think 
the  indictment  was  sufficient  to  charge  mur- 
der, and  there  was  no  error  committed  by 
the  trial  court  In  overruling  the  demurrer 
thereto. 

It  Is  next  claimed  that  the  court  erred  In 
giving  iufitruction  No.  1  to  the  jury.  The  ob- 
jection to  this  instruction  is  that  the  court 
stated  to  the  Jury  that  they  must  find  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  shooting  was  done  with  a  premedi- 
tated design  to  effect  the  death  of  the  de- 
ceased, J.  W.  Stovall.  The  objection  to  this 
Instruction  Is  npon  the  supposition  that  the 
Indictment  does  not  allege  that  the  shooting 
was  done  with  a  design  to  effect  the  death 
of  the  deceased.  The  language  osed  by  the 
court  in  giving  this  instruction  Is  the  exact 
language  of  the  statute,  whereas  the  Indict- 
ment avers  that  the  shooting  was  done 
"with  premeditated  malice,  and  with  a  de- 
sign to  effect  the  death  of  the  deceased." 
The  objection  Is  not  well  founded,  and  there 
was  no  error  in  giving  this  instruction. 

It  is  next  contended  that  the  court  erred 
In  charging  the  Jury  that  the  issue  for  them 
to  determine  from  the  evidence,  under  the 
instructions  of  the  court,  Is  the  guilt  or  in- 
nocence of  the  dcferidaut  The  objection  to 
this  Instruction  is  that  the  Jury  have  noth- 
ing to  do  with  the  innocence  of  the  defend- 
ant, but  only  to  decide  whether  or  not  the 
defendant  is  guilty  beyond  a  reasonable 
doubt.  There  is  no  merit  In  this  contention. 
This  disposes  of  the  only  objections  made 
by  counsel  In  his  brief  to  the  instructions 
of  the  court  We  think  the  instructions,  as 


a  whole,  fairly  and  correctly  state  the  law 
applicable  to  the  case  at  bar. 

The  only  remaining  error  claimed  by  tlie 
plaintiff  in  error  Is  that  the  evidence  is  in- 
sufficient  to  siistain  the ,  verdict.  The  de- 
fendant in  this  case  admitted  the  killing  of 
the  deceased,  and  interposed  as  a  defense 
that  it  was  done  In  self-defense.  Upon  ah 
inspection  of  the  record,  we  think  that  the 
evidence  Is  sufficient  to  sustain  the  verdict 
of  guilty  of  manslaughter  In  the  flr^t  degree; 
and  the  mle  is  well  settled  in  this  court 
that  where  the  evidence  reasonably  tends 
to  sustain  a  verdict,  and  when  the  Jury  has 
been  properly  instructed  as  to  the  law,  and 
a  motloa  for  a  new  trial  has  been  denied, 
and  the  verdict  of  the  jury  approved  by  the 
trial  court,  this  court  will  not  Invade  the 
province  of  the  jury  to  weigh  the  evidence 
and  distnrb  the  vco^lct. 

There  being  no  error  In  the  record,  the 
Judgment  of  the  district  court  Is  afflnned. 
All  the  justices  coacarrinft  except  BUR- 
WELL,  J.,  who  presldec  in  the  court  below, 
not  sitting,  and  IRWIN.  J.,  absent*  FAN* 
COAST,  J,,  ooncnra  In  tbe  result. 


(11  OM.  aio> 
TUIOfBB  V.  TEBBITOBY. 

(Supreme  Court  of  Oklahoma.  July  17.  1002^ 

CRIMINAL  I/AW— INSANITY— BrVTDENCB-BX- 
CLUBION  FROU  JURT. 

1.  Where  evidence  is  offered  by  the  defend- 
ant In  the  trial  of  a  criminal  cause  which  in 
any  degree  tends  to  support  a  defense  which, 
if  established,  would  entitle  the  defendant  to 
an  acquittal,  it  Is  error  for  the  trial  judge  to 
pass  upon  the  sufficiency  of  such  evidence  and 
exclude  it  from  the  jury. 

2.  Where  a  defendant  charged  with  crime  on 
the  trial  of  the  cause  offers  testimony  for  the 
purpose  of  raising  a  reasonable  doubt  of  his 
sanity  at  the  time  of  the  commission  of  the 
crime,  It  is  within  the  province  of  the  trial 
jndge  to  determine  In  the  first  Instance  whether 
the  facts  offered  to  be  proved  would,  if  eatah- 
lished,  reasonably  justify  any  inference  of  the 
mental  unsoundness  of  the  prisoner  at  the  time 
of  the  commission  of  the  crimes  hot  he  cannot 
pass  upon  the  weight  or  suffldHicy  of  such  tes- 
timony. If  It  In  tna  least  degree  tends  to  sup- 
port the  defense  of  insanity  at  the  time  of  the 
commission  of  the  crime,  it  is  error  to  exclude 
it  from  the  consideration  of  the  Jury. 

3.  Paragraph  2  of  the  syllabus  of  the  orig- 
inal (HJinion  is  modified  to  conform  to  the  views 
herein  expressed. 

(Syllabus  by  the  Court) 

Error  from  district  court  Greer  county; 
before  Justice  B.  F.  Burwell. 
T.  V.  Tomer  was  convicted  of  murder,  and 

brings  error.  Reversed. 

J.  A.  Powers  and  J.  R.  Keaton,  for  plain- 
tiff In  error.  J.  C.  Strang,  Atty.  Qen.»  for  de- 
fendant In  error. 

BUKFORD,  C.  3.  The  original  opinion  was 
filed  in  this  case  September  5,  1801,  and  Bub< 
seiiueutly  a  rehearing  was  ordered.   It  is  now 

t  2,  See  Ciimlnal  Lair,  vol.  14,  Cent  Dig.  {  1711. 


Digitized  by  Google 


SMITH  T.  TEUBITOBT. 


80a 


omtended  hf  eonnsd  tat  plalntJfF  In  oror 
that  ttda  court  erred  In  ita  application  of  the 
Uw  aa  stated  to  the  facta  dlaclOBed  by  the 
record.  It  la  now  contended  that,  on  the  trial 
of  the  prelimlnaEy  motion  to  determine  the 
right  of  the  prisoner  to  a  jury  to  pass  upoo 
hl8  mental  condition  at  the  time  of  the  trial, 
all  the  evidence  on  behalf  of  the  prisoner 
tending  to  establlsta  the  defense  of  insanity 
was  not  Introduced,  and  that  he  had  other 
erklence  which  be  Intended  to  offer  on  the 
trial  of  the  cause,  but  which  he  was  prevent- 
ed from  doing  by  the  ruling  of  the  trial  court 
And  our  attention  Is  called  to  that  portlm  of 
the  record  where  the  defendant  made  the 
formal  offer  to  'introduce  other  evidence  and 
testimony  upon  the  question  of  the  mental 
condition  of  the  defendant,  as  Indicated  by 
bis  cmdnct  and  language,  snbsequ^t  to  the 
homicide  end  down  to  the  present  time,  as 
Indicated  by  the  former  question  to  this 
witness."  Objection  was  made  to  the  Intro- 
duction of  this  class  of  testimony  on  the 
ground  that  it  was  not  part  of  the  les  gestee, 
and  the  objection  was  sustained  by  the  court 
The  entire  record  i^scloses  tbot  the  court 
tried  the  case  upon  the  theory  that  the  con- 
versatlona,  actions,  and  conduct  of  the  pris- 
oner subsequent  to  the  homldde  were  not  ad- 
missible In  evidrace  for  the  purpose  of  show- 
ing his  mental  condition  at  the  time  of  the 
homicide.  As  stated  in  the  original  opinion, 
such  testimony  Is  admissible  whm  preceded 
by  evidence  tending  to  show  mental  unsound- 
ness prior  to  or  at  the  time  of  the  homicide, 
thus  strengthening  the  Inference  of  continn- 
ous  mental  unsoundness.  Or  in  cases  where 
the  evidence  of  mental  unsoundness  Is  of  such 
ft  character  as  to  Indicate  Insanity  to  such  a 
degree  or  of  so  permanent  a  nature  as  to 
have  required  a  longer  period  for  Its  develop- 
ment than  the  interval  between  the  crime 
and  the  trial,  some  discretion  must  be  vested 
In  the  trial  court  to  determine  the  competency 
of  evidence  from  which  mental  unsoundness 
may  be  Inferred.  The  court  must.  In  the  first 
Instance,  determine  whether  the  facts  of* 
fered  to  be  proved  would.  If  established,  rea- 
sonably Justify  any  inference  of  the  mental 
unsoundness  of  the  prisoner  at  the  time  of 
Uie  commission  of  the  offense,  but  he  cannot 
pass  upon  the  weight  or  sufficiency  of  such 
evidence.  These  questions  are  within  the  sole 
province  of  the  Jury.  If  the  testimony  offered 
tends  In  the  least  degree  to  support  the  de- 
fense of  Insanity  at  the  time  of  the  commis- 
sion of  the  act,  It  Is  oTor  to  exclude  It  from 
the  consideration  of  the  Juty.  It  Is  not  ev- 
ery peculiarity  of  manner  or  speech  that  is 
the  result  of  Insanity.  Some  persons  In  their 
normal  state  of  mind  have  peculiar  manners, 
unusual  customs,  and  make  use  of  strange 
and  extraordinary  expressions.  It  is  only 
when  the  peculiarities  of  speech  and  conduct 
indicate  a  change  in  the  usual  and  ordinary 
manners  and  language  of  the  particular  Indi- 
Tldnal  that  mental  unsoundness  may  be  In- 
ferred. Upon  a  reconsideration  of  the  whole 


case,  we  prefer  to  give  the  grimuff  ttw  boie- 
fit  of  any  doubt  In  this  case. 

There  was  some  evidence  introduced  by 
the  d^endant  for  the  purpose  of  showing 
mental  unsoundness  piiw  to  the  alleged  hcunl- 
clde.  The  trial  court  held  It  competent  and 
admitted  It.  In  view  of  this  fact;  we  think 
the  court  should  have  admitted  the  evidence 
offered  by  the  defendant  tor  the  purpose  of 
showing  mental  unsoundness  subsequent  to 
the  homicide,  and  allowed  the  Jury  to  detw- 
mlne  the  question  of  his  mental  cwdltion  at 
the  time  of  the  homicide. 

So  much  of  the  former  opinion  aa  holds  that 
the  court  had  a  right,  on  the  trial  of  the  cause 
before  the  Jury,  to  base  Its  actkm  In  exdud- 
ing  the  testimony  relating  to  mental  unaoond- 
ness  subsequent  to  the  homicide  upon  Its 
knowledge  derived  from  the  testimony  re- 
ceived on  the  preliminary  motion.  Is  modified 
to  conform  to  the  vlevra  herein  expressed. 
The  order  affirming  the  Judgment  of  the  dis- 
trict court  of  Greer  county  is  set  aside  and 
vacated,  and  it  is  now  ordered  that  the  Judg- 
ment of  the  district  court  of  Qreer  county  be 
reversed,  and  a  new  trial  ordered,  and  the 
cause  Is  remanded  for  further  proceedings. 
All  the  Justices  concur,  except  BUUWELX., 
J.,  who  tried  the  case  bdow,  not  stttlng,  and 
IBWIN,  J.,  abaent 

(u  oki.  ees) 

SMITH  V.  TKHRITOET. 
(Supreme  Court  of  Oklahoma.  Jalv  17.  1902.) 

CRIKIKAL  LAW— CONTINUANCD-HOinCmB- 
■YIDBNCB-^PHOTOaBAPHS. 

1.  It  Is  not  eRar  to  overmle  an  application 
for  a  continuance  la  a  trial  for  mormr,  where 
it  appears  that  the  defendant  bad  snfflcient 
time  to  prepare  for  trial,  and  to  procure  the 
attendance  of  resident  witnesses  and  to  take 
the  depodUons  of  nonresident  witnesses,  had 
he  exercised  reasonable  diligence. 

2.  Where  it  appears  that  an  application  fOr 
a  contioaance  of  a  cause  Is  not  made  in  good 
faith,  but  merely  for  vexation  and  delay,  the 
court  should  dear  tiie  application. 

3.  Od  a  trial  for  murder,  statements  and  dee* 
larations  by  the  defendant  concerning  the  de- 
ceased a  snort  time  l>efore  the  homicide,  and 
immediatdy  thereafter,  are  admissible  and  com- 
petent as  evidence  on  behalf  of  the  prosecution, 
where  they  tend  to  show  the  feeling  and  state 
of  mind  of  the  defendant  toward  the  deceased. 

4.  On  a  trial  for  murder,  it  is  competent  for 
the  prosecution  to  show  that  the  deceased,  a 
few  hours  before  the  homicide,  had  a  large 
pocketbook  In  bis  possession  and  on  his  per- 
BOD,  and  that  immediately  after  he  was  killed 
it  was  found  missing,  for  the  purpose  of  estab 
lishing  or  tending  to  establish  a  motive  or  pur- 
pose for  the  commission  of  the  crime. 

5.  Where  photographs  are  proven  to  be  a 
true  and  correct  representation  of  whatever 
they  purport  to  reproduce,  they  are  admissible 
and  competent  as  evidence,  as  an  appropriate 
aid  to  a  jory  In  elucidating  the  evidence;  and 
this  rule  applies  to  persons,  places,  and  thioga. 

6.  On  a  trial  for  murder,  where  it  is  shown 
by  the  prosecution  that  certain  photographs 
were  accurately  taken,  and  were  true  represen* 
tations  of  the  location  of  the  woands  upon  th« 
head  of  the  deceased,  they  were  admissible  la 
evidence. 
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7.  Declarations,  to  become  a  part  of  the  res 
ev!<teR.  must  nccomimny  the  net  which  they  are 
vupiiosed  to  characterize  and  ez|)lain;  and,  to 
make  suoh  declurationB  competeut  as  evideuce, 
they  must  exclude  the  idea  of  a  narration  of 
l>ast  occurrencea  or  ercutB.  To  constitute  a 
part  of  the  res  gesto!,  two  things  must  occur, 
namely:  (1)  the  accompanyiug  acta;  and  (2) 
the  declarations  attending  the  whole  transac- 
tion. 

8.  Declarations  of  a  defendant  subsequent  to 
the  commission  of  the  crime,  if  wanting  in 
spontaneity  and  instinctiveness,  are  but  a  per- 
son speaking  concerning  the  transaction,  and 
not  the  transaction  speaking  through  the  per- 
NOD  who  committed  the  act;  and  hence  tney 
form  no  part  of  the  res  gests,  and  were  prop- 
erly rejected  as  self-serving  and  hearsay  aecla- 
mtionR. 

0.  Uence,  on  a  trial  for  murder,  declarations 
made  by  the  defendant  a  few  minntes  subse- 
queut  to  the  killing  as  to  what  was  said  and 
done  at  the  time  and  place  of  the  homicide, 
and  after  the  defendant  had  gone  two  or  three 
hnndred  yards  in  the  nighttime,  and  from  the 
Kcene  of  the  homicide,  form  no  part  of  the  res 
gestie,  and  are  therefore  inadmisBlble  and  in- 
competent as  eridcnce. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  coun- 
ty: before  Justice  C.  F.  Irwin. 

Frank  Smith  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Newell  &  Jackson,  for  plaintiff  in  error. 
J.  G.  Strang,  Atty.  Gen.,  and  Charles  H. 
Woods,  for  the  Territory. 

HAINER,  J.  The  plaintiff  in  error.  Frank 
Smith,  was  indicted,  tried,  and  convicted  of 
the  crime  of  the  murder  of  Edward  I*  Cot- 
ney,  and  sentenced  to  the  penitentiary,  at 
liard  labor,  for  life.  From  this  judgment  be 
appeals,  and  assigns  a  number  of  errors. 

It  i%  first  claimed  by  the  plaintiff  in  error 
that  the  court  erred  In  overniling  defend- 
ant's application  for  a  continuance.  It  ap- 
pears from  the  record  that  the  Indictment  In 
tills  case  was  returned  in  the  district  court 
of  Cleveland  county  on  May  21,  1900.  The 
defendant  was  arraigned  on  May  23d,  and 
Interposed  a  demurrer  to  the  indictment  On 
the  following  day  the  demurrer  was  over- 
ruled, and  a  plea  of  not  gailty  entered.  On 
May  25th  the  cause  was  set  for  trial  for 
May  31st.  On  May  30th  the  defendant  filed 
an  application  for  a  continuance  on  the 
ground  of  absent  witnessra,  and  that  coun- 
sel for  defendant  did  not  hare  sufficient 
time  to  prepare  for  trial,  and  on  May  Slat 
the  cause  was  continued  by  the  court  until  \ 
the  next  regular  term.  On  October  15,  1900 
(being  the  next  re^ar  term  of  the  district 
court  of  Cleveland  county),  this  cause  was 
called  for  trial,  and  the  defendant  made  a 
second  application  for  a  continuance  on  the 
ground  of  absent  witnesses.  The  county  at- 
torney, on  hebulf  of  the  territory,  cansent- 
ed  that  the  affldavlt  for  continuance  might 
be  treated  and  considered  as  the  deposition 
of  the  absent  witnesses,  and  thereupon  the 
application  was  denied.  The  defendant  then 
made  application  for  a  change  of  venue 
from'  the  county,  supported  by  the  affidavit 
of  two  witnesses  that  he  could  not  have  a 


fair  and  Impartial  trial  In  said  connty,  on 
account  of  the  bias  and  prejudice  of  the  peo- 
ple against  him.  The  application  was  grant- 
ed, and  the  canse  was  removed  to  Canadian 
county.  On  December  3,  1900,  the  cause 
was  called  for  trial  in  the  district  court  of 
Canadian  county,  and  a  third  application 
for  a  continuance  was  filed,  alleging  as  a 
ground  therefor  the  absence  of  certain  wit- 
nesses which  defendant  claimed  that  be  was 
unable  to  procure.  This  application  was  de- 
nied by  the  coart,  and  the  cause  proceeded 
to  trial.  We  think  the  ap^cation  was  prop- 
erly dented.  The  defradant  had  sufficient 
time  to  prepare  for  trial,  and  to  jvocure  the 
attendance  of  the  witnesses  who  resided  In 
the  territory,  and,  as  to  those  witnesses  who 
did  not  reside  In  the  territory,  he  had  am- 
ple time  to  secure  th^r  deposltlona,  had  he 
exercised  reasonable  diligence.  In  Hyde 
Territory,  8  OkL  69,  50  Pac.  861,  It  was  held 
by  this  court  that  a  contlnuauce  of  a  cause 
rests  largely  within  the  sound  discretion  of 
the  trial  court,  and  wlU  not  be  h^  as  re- 
versible error  by  this  court  unless  there  Is 
clear  abuse  of  discretion.  And  In  the  case 
of  Kirk  T.  Territory^  10  Okl.  «,  eO  Pac  797. 
this  court  held  that  It  la  no  abuse  of  discre- 
tion to  overrule  an  application  for  continu- 
ance where  no  diligence  Is  shown  to  procure 
tbe  attendance  of  resident  witnesses,  or  to 
take  the  depositions  of  nonresident  witness- 
es. We  think  that  the  record  not  only 
shows  that  the  defendant  failed  to  exercise 
any  reasonable  diligence,  but  we  are  war- 
ranted In  holding  that  the  second  and  third 
appllcatloua  for  a  continuance  were  not 
made  In  good  faith,  but  for  vexation  and  de- 
lay. 

The  next  error  assigned,  of  which  tbe 
plaintiff  In  error  complains,  is  that  the  court 
eiTed  in  admitting  incompetent,  irrelevant, 
and  immaterial  testimony  on  behalf  of  tlie 
territory,  prejudicial  to  the  defendant  Ibis 
objection  Is  addressed  to  certain  testlmouj- 
given  by  the .  witnesses  Eaton,  Trice,  and 
Sharp  concerning  certain  rmarks  made  by 
the  defendant  immediately  before  the  kill- 
ing and  a  short  time  thereafter.  We  tblnlc 
that  tliese  statements  and  declarations  made 
by  the  defendant  were  clearly  competent 
for  the  purpose  of  showing  the  feeling  and 
state  of  mind  of  the  defendant  towards  tbe 
j  deceased.  There  was  no  error  In  admlttins 
the  tostlmou}-  of  tbe  witness  Maxwell  con- 
cerning a  conversation  that  he  had  heard 
between  tbe  defendant  and  Kitty  Mclntyre. 
The  defendant  stated  to  this  witness  that 
he  had  killed  the  deceased,  and  this  was 
certainly  competent  evidence  as  decta- 
mtions  against  his  interest;  and,  in  order 
to  make  such  declarations  admissible.  It  was 
necessary  for  tbe  prosecution  to  show  tbe 
place  where,  and  tbe  person  to  whom,  they 
were  made.  The  fact  that  this  bouse  was  a 
place  of  assignation  would  not  be  sufficient 
to  exclude  tbe  testimony  on  the  ground  that 
it  might  be  prejudicial  to  tbe  defendant. 
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It  Is  alBo  clnlmcd  that  the  court  erred  In 
admitting  testimony  on  behalf  o(  the  "terri- 
tory concerning  a  pocketbook  that  had  been 
on  the  person  and  in  the  poseesslon  of  the 
deceased  a  short  time  prior  to  the  time  that 
he  was  killed,  and  that  said  pocketbook 
could  not  be  found  on  tlie  person  of  the  de- 
ceased  or  in  any  other  place  Immediately 
after  the  killing.  It  appears  from  the  evi- 
dence that  the  deceased  was  In  the  town  of 
Lexin^on  in  the  afternoon  prior  to  the  kill- 
ing, and  that  he  had  on  his  person,  and  then 
In  his  possession,  a  large  pocketbook.  Mrs. 
Campbell  testliied  that  about  four  hours  hfr* 
fore  the  commission  of  the  crime  she  saw 
the  deceased  examining  the  pocketbook,  and 
that  she  bad  seen  it  l)efore,  and  that  he  was 
in  the  habit  of  carrying  it  in  plain  view  of 
everybody.  It  further  appears  that  the  de- 
fendant met  the  deceased  about  midnight 
on  October  28,  ISOO,  In  a  restaurant  In  the 
town  of  Lexington,  and  that  he  was  intro- 
duced to  the  deceased,  Edward  L.  Cotney, 
by  Win  Elkius;  that  the  defendant,  In  com- 
pany with  Will  Elklns  and  the  deceased, 
started  on  foot  in  the  direction  of  Purcell, 
and,  after  they  had  gone  about  a  half  a 
block.  Will  Elklns,  the  companion  of  the  de- 
fendant, stated  he  was  sick,  and  could  not 
go  any  further,  and  then  Cotney  and  the 
defendant  proceeded  on  their  journey  down 
the  river  towards  Purceil.  The  defendant 
testides  that,  as  tbey  were  approaching  the 
bridge  between  Lexington  and  Purcell,  the 
deceased  grabbed  him  and  commenced  to 
strike  at  him  with  a  knife,  and  then  the 
defendant  drew  a  revolver  and  attempted 
to  strike  blm  w^lth  it.  He  further  testifies 
that  be  could  not  knock  him  down,  and  he 
then  shot  him.  The  defendant  says  that  be 
shot  two  or  three  times.  There  was  no  eye- 
witness to  the  tragedy.  The  fatal  shots 
were  fired  and  the  deceased  was  killed 
about  an  hour  and  a  half  after  the  defend- 
ant had  met  the  deceased  in  the  restaurant 
at  liexlngton.  Soon  after  his  death  his  per- 
son was  carefully  examined,  and  the  pocket- 
book  was  missing,  and  no  trace  of  it  could 
be  found.  In  these  circumstances,  we  think 
the  court  properly  admitted  this  testimony 
for  the  purpose  of  establishing  or  tending 
to  establish  a  motive  or  purpose  for  the 
commission  of  the  crime. 

The  plaintiff  In  error  further  complains 
that  the  court  erred  in  admitting  In  evidence 
certain  photographs  of  the  deceased,  taken 
after  the  body  had  been  removed  from  the 
scene  of  the  homicide  to  the  residence  of  his 
ancle.  There  were  three  photographs  taken, 
showing  the  nature  and  location  of  the 
wonnds,  and  the  course  taken  by  the  bul- 
lets. This  testimony  was  offered  in  connec- 
tion with  the  testimony  of  the  surgeon's, 
and  after  it  was  shown  that  the  photo- 
graphs were  accurately  taWen,  and  were 
true  repreaentationB  of  the  location  of  the 
wounds.  Where  photographs  are  proven  to 
be  a  true  and  correct  representation  of  what- 


ever  they  purport  to  reproduce,  they  are  ad- 
missible as'au  appropriate  aid  to  a  Jury  In 
applying  the  evidence;  and  this  rule  applies 
to  persons,  places,  and  things.  They  are  ad- 
missible on  the  same  principle  that  applies 
to  diagrams  or  maps,  which,  upon  proof  of 
their  accuracy  and  correctness,  are  compe- 
tent evidence.  This  same,  question  was  be- 
fore the  court  of  appeals  of  New  York  In 
1891,  In  the  case  of  People  v.  Pish,  125  N. 
Y.  136,  26  N.  E.  310,  In  which  case  the  fol- 
lowing rule  Is  laid  down:  "Photographs  of 
the  place  of  the  killing,  and  of  deceased's 
head  and  neck,  showing  the  wound,  shown 
to  be  accurate,  were  admissible  in  evi- 
dence." Mr.  Justice  Earl,  in  delivering  the 
opinion  of  the  cotut  said:  "The  district  at- 
torney presented  In  evidence  a  photograph 
of  the  place  where  the  homicide  was  com- 
mitted, and  also  a  photograph  of  the  dead 
man's  head  and  neck,  showing  the  wound, 
and  it  is  now  claimed  that  this  evidence  was 
incompetent.  It  was  proved  that  the  photo- 
graphs were  accurately  taken,  and  were 
true  representations  of  tlie  barber  shop  and  the 
location  of  the  wound,  and  such  evidence  is 
now  everywhere  held  to  be  competent.  Ru- 
loflC  V.  People,  45  N.  Y.  213;  Cowley  v.  Peo- 
ple, 83  N.  Y.  464,  38  Am.  Kep.  46i;  People 
V.  Buddensieck,  103  N.  Y.  497,  9  N.  E.  44, 
57  Am.  itep.  766;  Archer  v.  Railroad  Co., 
106  N.  Y.  B89,  13  N.  E.  318."  In  Franklin  v. 
State,  69  Ga.  36,  47  Am.  Rep.  749,  the  su- 
preme court  of  Georgia,  in  discussing  this 
subject,  said:  "A  photograph  of  the  wotmd 
of  the  deceased  was  admitted  as  evidence 
over  objection  of  defendant  The  throat  of 
the  deceased  was  cut,  the  character  of  the 
wound  was  important  to  elucidate  the  Issue, 
the  man  was  killed  and  buried,  and  a  de- 
scription of  the  cut  by  witnesses  must  bave 
been  resorted  to.  We  cannot  conceive  of  a 
more  impartial  and  truthful  witness  than 
the  sun,  as  Its  light  stamps  and  seals  the 
similitude  of  the  wound  on  the  photograph 
put  before  the  jury.  It  would  be  more  ac- 
curate than  the  memory  of  witnesses,  and, 
as  the  object  of  all  the  evidence  Is  to  show 
the  truth,  why  should  not  this  dumb  witness 
show  it?  Usually  the  photograph  Is  intro- 
duced to  prove  Identity  of  person,  but  why 
not  to  show  the  character  of  the  wound? 
In  either  case  It  Is  evidence.  It  throws  light 
on  the  issue."  Citing,  with  approval,  the 
following  authorities;  1  Blsh.  Or.  Proc.  1097; 
Whart  Cr.  Ev.  644.  In  I>ederlchs  v.  Rail- 
road Co.,  46  Pac.  Go6,  35  L.  R.  A.  802,  It  was 
decided  by  the  supreme  court  of  Utah,  In  a 
recent  case,  that:  "Where  a  plain  picture  or 
representation  produced  by  the  art  of  pho- 
tography Is  verified  as  a  correct  representa- 
tion of  the  locality  at  the  time  of  the  acci- 
dent, It  is  admissible  In  evidence  to  enable 
the  court  or  Jury  to  understand  and  apply 
the  established  facts  to  the  particular  case. 
Such  photographic  scenes  are  admissible  as 
appropriate  aids  to  the  Jury  In  applying  evi- 
dence; whether  it  relates  to  persons,  things. 
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or  places."  These  photographs  were  com- 
petent evldwice,  and  they  were  properly  ad- 
mitted by  the  court 

The  plaintiff  in  error  complaiu  that  tbe 
court  erred  In  excluding  a  part  of  the  testi- 
mony of  A.  y.  Smith  In  regard  to  declara- 
tions made  by  the  defendant  to  him  a  few 
minutes  after  the  homicide.  The  evidence 
leading  up  to  the  excluaJon  of  this  testimony 
disclosed  that  the  witness  Smith  was  the  fa- 
ther of  the  defendant;  that  he  resided  near 
Lexington,  a  short  distance  from  where  the 
homicide  occurred;  that  he  was  at  home  and 
in  bed  at  the  time  the  shooting  and  killing 
occurred,  and  beard  the  shots  that  were  fired; 
and  tiiat  defendant  reached  his  father's  house 
two  or  three  minutes  after  tiie  shooting  oc- 
cumd.  The  defense  then  sought  to  show 
by  this  witness  what  tile  defendant  bad  said 
and  done  at  tbe  time  and  place  of  the  com- 
mission of  tbe  crime.  Upon  objection  by  the 
tmltwy,  this  evidoice  was  excluded  by  the 
court  The  testimony  sought  to  be  elicited 
from  tbe  witneu  did  not  come  within  Ibe 
rule  tiiat  it  was  a  part  of  tbe  res  gestae.  And 
In  this  connection  it  mnst  be  borne  In  mind 
that  tiie  dedaratitms  of  the  defendant  to  tbe 
witness  were  not  made  at  tiie  place  of  the 
homicide,  but  at  the  home  of  tbe  defendant's 
father,  which  was  a  short  distance  from 
where  the  shooting  occurred.  Tb»  defend- 
ant while  going  from  the  scoie  of  the  homi- 
cide to  where  this  witness  resided,  bad  suffl- 
dent  time  and  opportunity  to  pause  and  tiilnk 
over  the  enomUty  of  bis  crime,  and  make  up 
a  story  which  would  In  some  measure,  at 
least,  exculpate  blm  from  his  own  criminal 
acts  and  conduct  His  declarations,  thwe* 
fore,  to  his  father,  could  not  be  r^arded  as 
original  or  primary  evidence,  but  were  in  the 
nature  of  seLf-serrlng  declarations  of  the  de* 
fendant,  and  a  mere  narration  of  a  past  oc- 
currence. The  general  rule  Is  that  declara- 
tions, to  become  a  part  of  tbe  res  geatse,  most 
accompany  the  act  which  they  are  supposed 
to  characterize  and  explain,  and  most  so  har- 
monize as  to  be  clearly  one  transaction.  To 
make  such  declarations  competent  as  evi- 
dence, they  must  exclude  the  idea  of  a  narra- 
tion of  past  occnrrences  or  events,  and  they 
must  have  been  made  contemporaneously  with 
the  transaction  or  act  wblcb  they  are  suppos- 
ed to  characterize  and  explain.  And  to  con- 
stitute a  part  of  tbe  res  gestee,  two  things 
mnst  occur,  namdy,  tbe  accompanylim;  acts, 
and  the  declarations  attending  the  whole 
transaction.  We  think  that  this  case  comes 
within  the  rule  announced  "by  the  court  of 
appeals  of  the  state  of  Texas  in  the  case  of 
Jones  T.  State,  8  S.  W.  230,  where  It  was 
said:  "Declarations  of  a  defendant  subsequent 
to  the  commlsdon  of  the  offense,  if  wanting 
in  BpoDtaniety  and  lustlnctiveness,  are  but 
the  party  talking  about  the  &cts,  and  not  the 
facts  i^eaking  through  the  party,  form  no  part 
of  the  res  gestoe,  but  are  self-serving  declara- 
tions, and  as  such  are  properly  rejected  as 
evidence."   In  State  t.  Brown,  64  Mo.  367,  a 


statement  made  immediately  after  the  shoot- 
ing, while  the  defendant  was  present  and  tbe 
deceased  was  lying  where  he  had  fallen,  tiiat 
defendant  "had  a  knife  In  bis  band,"  was 
held  no  part  of  the  res  gestse.  In  King  v. 
State,  Co  Miss.  576,  5  South.  97,  7  Am.  St. 
Bcp.  681,  a  declaration  made  by  a  person 
after  bis  arrest,  but  littie  more  than  a  minute 
after  sliootlng  another,  as  to  the  reason  why 
he  shot  him,  was  held  inadmissible,  being  a 
mere  stetemmt  in  r^rd  to  a  past  transac- 
tion. In  Clore  v.  State,  26  Tex.  App. 
10  S.  W.  242,  It  was  hdd  that  statemente  by 
a  man  who  has  committed  a  homicide  made 
to  his  wife  after  reaching  home.  2Vi  miles 
from  the  place  of  bomldde,  are  not  admissible 
as  part  of  the  ra  gestee.  In  State  t.  Rider. 
96  Mo.  474,  8  S.  W.  723.  tt  was  held  that  dec- 
larations by  defendant  a  few  minutes  after 
tbe  killing,  and  after  be  had  gone  two  or 
tbree  hundred  yards.  In  tbe  night,  torn  the 
scene  thereof,  were  inadmiseible.  Hence  we 
are  of  tiie  c^lnlMi  that  the  evldoice  was 
clearly  Inadmissible  and  inoompetoit,  and  the 
objection  was  properiy  snstained  by  the  coort. 

Hie  next  error  assigned  is  that  the  conit 
«red  in  Its  Instmctiona  to  tbe  Jury.  It  is 
claimed  tJuit  tbe  court  erred  bi  giving  Instroe- 
tion  No.  20.  We  think  this  Instmction  cranes 
within  the  rule  announced  tUs  coort  In 
tbe  case  of  Kirk  t.  Terrltmr,  10  OkL  71^  OO 
Pac.  797;  and  when  this  Instruction  Is  taken 
In  connection  with  the  other  tustmctitms  coh- 
ering tbe  subject  of  justifiable  homicide,  and 
in  light  of  all  the  evideace,  we  tbiak  that  no 
prejudidal  error  was  committed. 

It  is  next  nrged  that  ttie  court  erred  In  glv* 
ing  Instruction  Mo.  22.  It  Is  claimed  that  this 
Instruction  was  ^roneooi;  confusing,  and  mis- 
leading. It  reads  as  follows:  "As  a  matter 
of  law,  no  me  has  a  right  to  Iclll  another,  even 
in  self-defense,  unless  such  killing  is  appar- 
ently necessary  for  sucb  detense.  Before  a 
person  can  justify  taking  tbe  life  of  a  human 
being  on  tbe  ground  of  sdf-defense,  be  must, 
when  attacked,  employ  ell  reasonable  means 
within  his  power,  cwislstent  with  bis  safety, 
to  avoid  tiie  danger  and  avert  tbe  necessity 
for  tbe  kllUng."  We  think  that  this  instruc- 
tion correctly  states  the  law  as  applied  to  tbe 
evidence  in  tills  case,  and  especially  when 
takm  In  connection  with  the  preceding  in- 
struction, which  is  as  follows:  "The  court  In- 
structs the  Jury  that  tbe  law  is:  If  a  person 
is  assaulted  In  such  a  way  as  to  Induce  In  blm 
a  reasonable  belief  tiiat  be  Is  in  actual  dan- 
ger of  losing  his  life  or  suffering  great  bodily 
harm,  he  will  be  Jnstlfled  in  defending  him- 
self, although  the  dangv  be  not  real,  but 
only  apparent  Such  person  will  not  be  bdd 
respooBlble  criminally  If  he  acts  In  self-de- 
fense, frran  real  and  honest  convlctims  as  to 
the  character  of  tbe  danger,  induced  by  rea- 
sonaMe  evidence  although  he  may  be  mlstek- 
as  to  the  extent  of  tbe  actnal  danger.  A. 
persw  need  not  be  In  actual  Imminent  peill 
of  his  life  or  of  great  bodily  barm  before  be 
may  slay  bis  assailant  It  Is  snffldeDt  If;  In 
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good  faith,  he  has  reosooable  belief,  from  the 
facts  as  they  may  appear  to  him  at  the  time, 
that  he  Is  In  such  Imminent  peril." 

In  view  of  the  Importance  of  the  case,  we 
bare  examined  not  only  the  Instructions  which 
counsel  claim  were  erroneous,  but  all  the  In- 
structions given  by  the  court;  and  we  are 
of  the  opinion  that  the  Instructions,  when 
taken  together,  fairly  and  correctly  state  the 
law  as  applied  to  the  evidence  In  this  case. 

Lastly  It  Is  claimed  by  plaintiff  In  error 
that  the  verdict  is  not  sustained  by  sufficient 
evidence.  We  do  not  think  so.  After  a  care- 
ful and  critical  examination  of  the  entire  rec< 
ord,  we  think  that  the  evidence  Is  entirely 
sufficient  to  sustain  and  uphold  the  verdict  of 
the  Jury.  And  It  Is  the  settled  nde  of  this 
court  that  where  the  evidence  reasonably  sup- 
ports  the  verdict  of  the  Jury,  and  the  court 
has  properly  Instructed  the  Jury  as  to  the  law 
of  the  case,  and  a  motion  for  new  trial  has 
been  denied  by  the  trial  court,  and  the  ver- 
dict of  the  Jury  approved,  this  court,  on  ap- 
peal, will  not  undertake  to  Invade  the  prov- 
ince of  the  jnry  by  weighing  the  testimony, 
and  disturb  the  verdict  of  the  Jury.  Doathltt 
T.  Territory.  7  OkL  55,  54  Pac.  312. 

There  being  no  error  In  the  record  prejudi- 
cial to  the  rights  of  the  defendant,  and  believ- 
ing that  substantial  Justice  has  been  done  In 
this  case,  the  Judgment  of  the  district  court 
of  C^adlan  county  Is  therefore  affirmed. 
AU  the  Justices  concurring,  except  IRWIN,  J., 
who  presided  In  the  court  below,  not  sitting. 


(U  Okl.  720) 

KAY  V.  WILEY  et  al. 
(Sopreme  Ckitirt  of  Oklahoma.   Jul;  17.  1902.) 
NVNOUPATIVBI  Wlli— WHO  CAN  MA  KB. 

1.  Under  the  laws  of  the  territory  of  Okla- 
homa, no  one  can  make  a  nuncupative  will 
except  those  In  actual  military  service  in  the 
field,  or  those  doing  dnty  on  shipboard  at  sea ; 
and  even  those  can  only  make  a  nuocupative 
will  when  they  are  at  the  time  in  actual  con- 
templation, fear,  or  peril  of  death,  or  at  the 
time  are  in  expectation  of  Immediate  death 
from  an  injury  received  the  same  day.  One 
who  at  the  time  is  engaged  tn  the  pursuit  of 
fanning  cannot  make  a  valid  nancapatiTe'will. 

(Syllabns  by  the  Court) 

Error  from  district  court.  Grant  county; 
before  Justice  John  L.  McAtee. 

In  the  matter  of  the  application  of  D.  W. 
Wiley  and  others  for  the  probate  of  a  nuncu- 
pative will.  From  an  order  admitting  the 
ume  to  probate,  Ma»faaU  Ray  brings  error. 
Reversed. 

A.  M.  Mackey  and  Sam  P.  Ridings,  for 
plaintiff  In  error.  P.  C.  SbnwB  and  S.  0. 
Bnmette,  for  defendants  In  error. 

BURWET^L,  J.  John  M.  Ray  was  a  farm- 
er tiring  on  a  homestrad  claim  in  Grant 
conn^.  On  June  4,  1898,  he  was  sitting  out- 
side of  his  honse.  tn  company  with  a  young 
man  "by  the  name  of  Elmer  M.  Thompson, 
niille  sitting  there,  engaged  In  conversation. 


a  rabbit  ran  along  by  the  side  of  a  corncrlb 
which  wag  located  a  short  distance  from  the 
house.  ThompEnn  remarked  that  the  rabbit 
would  be  a  good  shot,  and  then  went  into 
the  house  and  got  the  gun,  and  when  he 
returned  he  walked  out  a  few  steps  from  the 
house,  and  fired.  The  bullet  struck  a  stone 
and  glanced,  accidentally  striking  Bay  in  the 
breast,  and  went  clear  through  his  body.  A 
physician  was  called,  and  stated  to  Bay,  aft- 
er examining  him  that  he  (Bay)  was  In  a  crit- 
ical condition,  and  If  he  had  anything  to 
say,  or  any  request  to  make,  he  had  better 
say  it  before  the  wound  was  dressed.  Bay 
replied  that  he  had  a  request  to  make,  and 
asked  the  physician  to  call  in  two  young  men 
(one  of  whom  was  the  young  man  who  ac- 
cidentally shot  him),  and  he  then  toid  these 
gentlemen  that  he  desired  Mr.  and  Mrs. 
Hawks  to  have  all  pf  his  property  after  hla 
debts  were  paid,  and  that  he  also  desired 
them  to  have  his  claim  if  they  could  prove 
up  on  it  and  hold  It.  This  statement  was 
made  on  the  same  day  he  was  shot,  and  he 
died  from  the  efTects-  of  this  gunshot  wound 
some  four  days  later.  On  June  30,  1898, 
this  request  was  reduced  to  wrltli^,  and  was 
afterwards  admitted  to  probate  as  the  nun- 
cupative will  of  the  deceased,  and  the  prop- 
erty all  awarded  by  the  probate  court  to  Mr. 
and  Mrs.  Hawks.  From  this  order  Marshall 
Bay,  the  siurvlvlng  brother  of  the  deceased, 
appealed  to  the  district  court,  and  the  Judg- 
ment was  there  affirmed,  and  Bay  then  ap- 
pealed to  this  court  The  appellant  makes  the 
point  against  the  Judgment  that  the  written 
will  Is  not  the  same  as  the  sp<^en  words; 
that  the  spoken  words  willed  everything,  to 
Mr.  and  Mrs.  Hawks,  while  the  wrltt^  will 
gives  everything  to  Mr.  Hawks.  The  other 
side,  however,  contends  that  this  is  imma- 
terial, because  the  probate  court,  and  the  dis- 
trict court,  too,  ordered  the  property  dis- 
tributed pursuant  to  the  spoken  wcffds;  and 
other  qnestlona  are  raised  and  discussed,  but 
after  examining  our  own  statute  we  deem  it 
unnecessary  to  pass  upon  any  of  them. 

John  M.  Bay  was  engaged  in  one  of  the 
ordinary  civil  avocations  of  life,  and  was 
therefore  not  one  of  the  persona  who  can 
make  a  nuncupative  wlU,  even  though  he 
may  hsve  been,  at  the  time  the  words  were 
spoken,  tn  expectation  of  immediate  death. 
By  section  6170  of  the  Statutes  of  Oklah<»na 
of  1893,  It  is  provided  who  may  make  a  nun- 
cupative will,  and  under  what  circumstances 
one  can  be  made. 

"Sec.  6170.  To  make  a  nuncupative  will 
valid,  and  to  entitie  It  to  be  admitted  to  pro- 
bate, the  following  requisites  must  be  ob- 
served: First  The  estate  bequeathed  must 
not  exceed  In  value  the  sum  of  one  thousand 
dolIaiB.  Second.  It  must  be  proved  by  two 
witnesses  who  were  present  at  the  making 
thereof,  one  of  whom  was  asked  by  the  tes- 
tator at  the  time  to  bear  witness  that  such 
was  his  will,  or  to  that  effect.  Third.  The 
decedent  must  at  the  ttme  have  been  In  ac- 
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tual  mllitai-y  service  In  the  field,  or  doing 
duty  on  Blilplioard  at  sea,  aod  In  either  case 
in  actual  contemplation,  fear  or  peril  of 
death,  or  the  decedent  must  have  been  at  the 
time  in  expectation  of  Immediate  death  from 
an  Injury  received  the  same  day." 

This  section  states  that,  to  make  a  nuncu- 
pative will  valid,  the  decedent  must  at  the 
time  have  been  in  actual  military  service  in 
the  field,  or  doing  duty  on  shipboard  at  sea. 
Kven  the  soldier  who  is  not  In  the  field,  nor 
the  person  doing  duty  on  shipboard  nut  at 
sea,  cannot  make  a  nuncupative  nill.  The 
right  to  make  a  nuncupative  will  is  confined 
to  tlie  two  classes,  viz.,  those  In  actual  mflU 
tary  service  In  the  field,  and  those  doing 
duty  on  shipboard  at  sea;  and  all  other  per- 
sons of  every  character  and  occupation  are 
excluded  from  this  right.  Then  the  latter 
part  of  subdivision  3  of  section  G170  states 
the  circumstances  under  which  these  two 
classes  may  make  a  nuncupative  will.  In 
addition  to  being  In  military  service  In  the 
field,  or  doing  duty  on  shipboard  at  sea,  the 
decedent  must  at  the  time  have  been  in  ac- 
tual contemplation,  fear,  or  peril  of  death, 
or  such  soldier  or  sailor,  in  addition  to  being 
In  actual  military  service  In  the  field,  or  do^ 
Ing  duty  on  shipboard  at  sea,  must  have  been 
at  the  time  In  expectation  of  Immediate 
death  from  an  injury  received  the  same  day. 
This  statute  Is  plain  and  nnamblguous,  and, 
no  matter  what  rule  obtains  in  other  juris- 
dictions. In  this  territory  one  engaged  In  the 
ordinary  vocations  of  life  cannot  under  any 
circumstances  make  a  nuncupative  will. 
Hence,  the  will  In  question  could  not  pass 
the  title  to  the  property  of  the  deceased  to 
Mr.  and  Mrs.  Hawks,  but  the  property  should 
be  distributed  by  the  pr.)bate  court  under  the 
law  of  succession,  the  same  aa  though  the 
deceased  had  not  attempted  to  make  a  nun- 
cupative will. 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  district  court  is  hereby  reversed 
at  the  coat  of  the  defendants  in  error,  and 
the  case  remanded  with  directions  that  the 
lower  court  proceed  In  conformity  with  this 
opinion.  All  of  the  justices  concurring,  ex- 
cept IBWIN,  absent. 


(12  Okl.  M) 

YINGLINQ  T.  REDWINH. 

(Supreme  Court  of  Oklahoma.  July  18,  1902.) 

MORTOAGB-WHAT  CONSTITUTBS-ROCORDINO 
—  FORECLOSURE  —  PAROL  EVIDENCE  —  POS- 
SESSION —  CROSS-EXAMINATION  —  DBHUR- 

RBR  TO  EVIDBNCB. 

1.  Every  instrument  purporting  to  be  an  ab- 
solute conveyance  of  real  estate  or  any  interest 
therein,  but  intended  as  security  for  the  pay- 
ment of  money,  ehall  be  deemed  a  mortgage, 
iiud  must  be  recorded  and  fore<'lo8ed  as  such. 

2.  I*aroI  evidence  is  admissible  to  show  that 
an  Instrument  purportinn  to  be  a  warranty  deed 
was  in  fact  executed  as  security  for  the  pay- 
ment of  money. 

When  a  deed,  absolute  on  ita  face,  is  shown 
ti>  1"  n  uioitunire  in  fnt-t.  the  rights  of  the  par- 
tic:'  «u  such  instrument  will  be  measured  and 


determined  by  the  law  governing  the  rights  of 
I»artiea  under  a  mortgage. 

4.  In  the  absence  of  a  specific  agreement  to 
the  contrary,  a  moi-tgusee  is  not  entitled  to 
puasessiou  as  against  the  mortgagor,  although 
the  mortgage  purports  on  ita  face  to  be  a  deed 
absolute. 

5.  The  latitude  allowed  on  cross-examination 
of  witnesses  is  largely  within  the  discretion  of 
the  trial  court  and,  unless  such  discretion  haa 
been  obused  to  the  manifest  injury  of  the  com- 
plaining party,  a  cause  will  not  be  reversed  for 
such  errors. 

ti.  The  trial  court  should  sustain  a  demurrer 
to  the  evidence  whenever  all  the  evidence,  and 
the  reasonable  and  rational  inferenies  and  de- 
ductions therefrom  in  favor  of  the  iilaiutiff, 
tflken  :is  true,  wilt  not  warrant  a  verdict  for 
the  plaintiff. 

(Syllabus  by  the  Court) 

Err..r  to  district  court,  Pawnee  cotmly,  be- 
fore Justice  Bayard  T.  Halner. 

Action  by  F.  D.  Yiugling  against  W.  H. 
Itedwine.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

C.  J.  WrightsmaD  and  E.  M.  Clark,  for 
plnintlff  in  error.   A.  J.  Blddlaon,  for  de* 

fenduut  In  error, 

BURFORD,  O.  J.  The  plaintiff  in  error, 
F.  U.  YlngllDg.  brought  his  action  In  tlie 
probate  court  against  the  defendant  In  error, 
W.  H,  Redwlne,  for  forcible  detainer,  and  to 
recover  possession  of  lots  1  to  8,  inclusive,  in 
block  33,  in  the  town  of  Pawnee,  Okl.  Ylng- 
llng  recovered  judgment  In  the  probate  court, 
and  Bedwlne  appealed  to  the  district  court. 
Trial  was  there  had  to  a  jury,  and,  after 
the  plaintiff  had  Introduced  hi»  evidence  and 
rested,  the  defendant  demurred  to  the  evi- 
dence. The  court  sustained  the  demurrer, 
discharged  the  jury,  and  gave  judgment 
against  the  plaintiff  for  costs.  From  this 
judgment,  the  plaintiff,  Tingling,  appeals  to 
this  court,  and  complains  of  the  ruling  of 
the  trial  court  In  sustaining  the  demurrer  to 
the  evidence  and  discharging  the  jury. 

In  October,  1898,  the  defendant.  Redwlne, 
was  the  owner  of  the  real  estate  in  ques- 
tion, and  on  October  25,  ISOS,  conveyed  tbe 
same  by.  warranty  deed  to  F.  D.  Yingllng. 
On  October  31,  1898,  by  a  written  Instru- 
ment duly  executed,  Y'ingllng  leased  to  Red- 
wine  tbe  real  estate  In  question,  at  an  annual 
rental  of  $52.60  per  year,  and  agreed  to  re- 
convey  to  Redwlne  tbe  real  estate  at  any  time 
within  the  five  years  on  payment  to  lilm  of 
tbe  sum  of  $700.  Redwlne  remained  In  pos- 
session of  the  property,  and  on  December 
19tb  entered  upon  the  margin  of  tbe  records 
.where  said  lease  was  recorded,  in  tbe  office 
of  the  register  of  deeds,  a  written  release  of 
all  riglits,  options,  and  prlvll^es  under  said 
lease.  On  the  trial  of  the  cause,  the  plain- 
tiff relied  upon  his  deed  and  the  release  alx>Te 
referred  to,  together  with  proof  of  service  of 
a  notice  to  quit.  Tbe  court  on  cross-exami- 
nation of  plaintiCrs  witnesses,  permitted  tbe 
dt^fendant  to  show  that  at  the  time  the  deed 
and  lease  were  respectively  executed,  Red- 
wlne was  Imlebtcd  to  Yingllng  in  a  consid- 
erable sum;  that  the  deed  was  executed  as 
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Beeurlty  for  the  payment  of  a  portion  o£  said 
Buui;  and  that  it  was  agreed  between  the 
parties  that  Singling  would  reconvey  the  real 
estate  to  Redwine  at  any  time  be  should  pay 
on  said  Indebtedness  a  sum  eqnal  to  the 
agreed  value  of  the  real  estate. 

By  section  12,  c.  8,  Sess.  Laws  1807,  It  la 
provided:  "£}very  instrument  purporting  to 
be  an  absointe  or  qualified  conveyance  of 
real  estate  or  any  Interest  therein,  bat  in- 
tHided  to  be  defeasible  or  as  security  for  the 
paymwt  of  money,  shall  be  deemed  a  mort- 
gage and  must  be  recorded  and  foreclosed 
as  such." 

Parol  evidence  Is  admissible  to  show  that  a 
conveyance  of  real  estate,  absolute  on  its  face, 
was  given  as  security  for  the  payment  of 
money,  and,  when  such  proof  is  toade,  It  Is 
the  duty  of  a  couit  to  treat  such  Instrument 
as  a  mortgage,  and  determine  the  rights  of 
the  parties  thereto  as  under  a  mortgage.  The 
evidence  in  this  case  clearly  established  the 
fact  that  Redwlue  executed  the  deed  to  Ting- 
ling, and  conveyed  to  bim  the  real  estate,  as 
security  for  the  payment  of  an  indebtedness 
previously  incurred.  The  lease  from  Ylng- 
ling  to  Bedwine  was  for  the  purpose  of  car- 
rying out  a  plan  by  which  Ylugllng  was  to 
hold  the  real  estate  as  security;  Redwine  was 
to  pay  a  rental  equal  to  the  interest  on  the 
debt,  and,  on  payment  of  the  principal,  Ylng- 
ling  was  to  reconvey  to  Redwine. 

It  is  contended  by  the  plalutlff  In  error  that 
Kedwlne  released  his  interest  and  rights  In 
and  under  the  lease,  and  that  the  right  of 
possession  then  reverted  to  Yingling.  This 
contention  would  be  well  founded  had  Ying- 
ling taken  an  absolute  title  under  his  deed; 
but  such  was  not  the  case.  Be  in  fact  only 
had  a  mortgage  on  the  real  estate,  and,  in 
the  absence  of  a  specific  agreement  to  the 
contrary,  a  mortgagee  Is  not  ordinarily  enti- 
tled to  possession  until  after  foreclosure  and 
sale.  His  rights  were  to  be  measured  and  de- 
termined by  the  rights  of  a  mortgagee,  and 
when  at  his  request,  as  was  shown  by  the 
evidence  In  this  case,  the  lease  to  Redwine 
was  by  mutual  agreement  canceled  and  re- 
leased. Kedwlne  w'as  left  In  lawfol  possession 
of  his  own  property. 

According  to  plaintiffs  own  contention,  the 
lease  executed  on  October  31,  1898,  was  re- 
leased and  canceled.  Yingling  testilied  tliat  he 
imid  Redwine  $100  to  Induce  him  to  cancel 
this  lease  and  to  execute  a  new  one,  coupled 
with  some  other  conditions.  It  was  shown 
that  a  second  lease  was  written  up  and  sign- 
ed by  the  parties,  by  which  Redwine  agreed 
to  pay  rent  for  the  real  estate,  and  Yingling 
agreed  to  reconvey  it  to  Kedwlne  on  payment 
of  (1,000.  But  plaintiff  denied  the  validity 
of  this  lease,  and  introduced  evidence  to  show 
that  it  had  never  been  delivered.  He  Is 
bound  by  his  own  testimony.  If  the  second 
lease  had  been  relied  upon  by  plaintiff  to  re- 
cover for  nonpayment  of  rent,  the  defendant 
would  probably  have  been  estopped  from  quea- 
tkmlng  its  terms;  and  although  it,  with  the 


deed  and  the  Intaition  of  the  parties,  would 
have  together  been  held  a  mortgage,  yet  the 
right  of  possession  would,  by  the  terms  of 
the  agreement,  have  been  in  the  plaintiff. 
It  is  contended  that  the  court  erred  in  per- 
mitting the  defendant  to  make  a  case  on 
cross-examination  of  plaintlfC's  witnesses. 
The  Issue  in  the  case  was  the  right  of  [>os- 
session;  the  plaintiff  relied  upon  his  deed  and 
title,  and  Introduced  the  first  lease  and  the 
release  of  same  on  the  margin  of  the  record. 
The  character  of  these  instruments  became  a 
proper  matter  of  Inquiry,  and  If  there  was 
any  parol  agreement  by  the  parties,  by  which 
the  effect  was  different  from  what  was  ap- 
parent on  the  face  of  the  instrument,  we  can 
see  no  serious  error  in  permitting  it  to  be 
brought  out  on  cross-examination  of  the  par- 
ty who  offers  them.  The  question  of  the 
propriety  or  extent  of  cross-examination  Is 
one  largely  within  the  discretion  of  the  trial 
court  and,  where  there  has  been  no  abuse  of 
such  discretion  to  the  manifest  injury  of  the 
complaining  party,  tlie  cause  will  not  be  re- 
versed. 

We  think  there  was  no  error  in  the  court 
sustaining  the  demurrer.  Where  all  the  evi- 
dence offered  by  the  plaintiff,  with  the  reason- 
able Inferences  and  deductions  therefrom,  are 
taken  as  true,  and  yet  the  plaintiff  would  not 
be  entitled  to  a  verdict,  then  the  court  should 
sustain  a  demurrer,  and  discharge  the  jury. 
The  evidence  offered  by  the  plaintiff  showed 
beyond  question  that  the  deed  offered  in  evi- 
dence was  executed  as  security  for  the  pay- 
ment of  money;  that  the  defendant  was  the 
owner  In  fact;  that  he  was  in  possession; 
that  the  lease  by  which  he  agreed  to  be  a 
tenant  to  Yingling  had  been  mutually  aban- 
doned and  canceled,  and  that  the  last  lease 
had  never  been  executed.  Under  this  state 
of  facts,  the  plaintiff  was  not  entitled  to  pos- 
session. While,  In  this  kind  of  an  action,  ti- 
tle to  real  estate  will  not  be  tried,  yet  the 
title  and  the  right  to  title,  as  well  as  the  char- 
acter of  the  title  of  each  claimant,  may  be 
inquired  Into  sufficiently  to  enable  the  court 
to  determine  the  right  to  possession. 

The  judgment  of  the  district  court  of  Paw- 
nee county  is  affirmed,  at  the  cost  of  the 
plaintiff  in  error.  All  the  justices  concurring, 
except  HAINKB,  J.,  who  tried  the  case  be- 
low, not  sitting,  and  IBWIN,  J.,  abaent 


(12  Okl.  38) 

KBAGT  v.  WELLINGTON  NAT.  BANK. 

(Supreme  Court  of  Oklahoma.   July  18,  1002.) 

ACTION  ON  CONTRACT— LIMITATIONS—PLBAD- 
INO— PRESUMPTIONS— RES  JUDICATA. 

1.  In  an  action  against  a  resident  of  the  ter- 
ritory, to  recover  upon  a  contract  executed  out- 
side the  territory,  and  at  a  time  when  the  de- 
fondant  waa  a  nonresident  of  the  territory,  the 
plaintiff  is  not  required  to  plead  or  prove  facta 
showing  that  the  obligation  is  not  barred  by  the 
laws  of  the  state  where  the  defendant  formerly 
reHided.  Such  question  Is  a  matter  of  defense, 
and  unless  the  opfendant  pleads  and  proves  the 
law  of  the  foreign  jurisdiction,  and  the  con- 
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romitant  facta  necessary  to  bring  his  case 
within  our  statute  of  iimitations,  the  courts 
can  afford  him  no  exemption  from  liability. 

'J.  The  statute  of  limitationB  will  not  begin 
to  run  against  a  cause  of  action  until  the  case 
la  brought  under  the  operation  of  the  statute, 
and,  where  the  cause  of  action  arose  in  an- 
fither  state,  the  statute  of  limitations  does  not 
begin  to  run  against  It  until  the  d^)tor  becomes 
a  resilient  of  Uie  territwy. 

3.  Where  a  note  was  pxecuted  in  the  state 
of  Kansas,  and  suit  brought  to  recover  on  such 
note  in  this  territory,  and  the  statutes  of  limi- 
tation of  Kansas  are  nether  pleaded  nor  proven, 
this  court  will  presume  that  the  laws  of  that 
state  are  the  same  as  the  laws  of  Olclahoma. 

4.  Where  two  persons  are  sued  as  codefend- 
ants,  and  answer  separately,  and  not  by  way  of 
cross  petition,  or  make  default,  the  Judgment  of 
the  court  adjudicating  the  rights  of  the  plaintiff 
as  against  such  defendants  will  not  be  res  judi- 
cata, as  to  any  of  the  merely  relative  rights, 
as  between  the  defendants  thems^ves. 

(Syllabus  by  the  Cdart.) 

Error  from  district  court,  Kay  county;  be- 
fore Justice  Bayard  T.  Hainer. 

Action  by  the  Wellington.  National  Bank 
against  M.  B.  Keagy.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

James  Lawrence  and  Levi  Ferguson,  for 
plalntifl  In  error.  W.  G.  Tetlrick  and  D.  S. 
Hose,  for  defendant  In  error. 

BUBFOBD.  O.  J.  This  Is  an  action 
brought  In  the  district  court  of  Kay  county, 
In  this  territory,  by  tiie  Wellington  National 
Bank  of  Wellington,  Kan.,  on  the  14th  day 
of  Juue^  A.  D.  ISQS,  against  U.  B.  Keagy, 
the  i^lntife  in  error,  to  recorer  upon  a  note 
nude  by  Keagy  to  the  bank  on  January  14, 
1889,  for  the  snm  of  $1,200,  payable  30  days 
after  date,  with  10  per  cent,  interest  from 
^tnrity. 

The  plalntlir,  to  take  the  case  out  of  the 
statute  of  limitations,  pleaded  payments  of 
Interest;  also  that  Keagy,  before  the  expira- 
tion of  five  years  after  the  maturity  of  the 
note,  became  a  nonresident  of  Kansas,  and 
became  a  resident  ta  this  territory,  and  that 
at  the  time  of  the  conmiencement  of  this 
action  he  had  not  resided  In  this  territory 
five  years.  Keagy,  the  defendant  below, 
joined  Issiie  by  filing  an  unverified  answer 
denying  the  alleged  payments  of  interest, 
and  also  a  general  denial,  and  admitted  the 
execution  of  the  note.  He  also  pleaded  that 
the  matter  was  res  Judicata.  A  trial  was 
had  by  the  court  without  the  Interrentlon  of 
a  jury,  and  resulted  In  a  judgment  In  favor 
of  the  bank,  and  against  Keagy,  for  the 
amount  of  the  principal  and  nnpaid  interest, 
and  the  defendant  below  brings  the  case 
here  for  review. 

It  is  argoed  by  counsel  for  plaintUF  in 
error  that  the  note  sued  on  was  a  contract 
between  residents  of  the  state  of  Kansas, 
and  the  bank's  right  of  action  was  barred 
by  the  laws  of  that  state,  and  hence  by  our 
statute,  at  the  time  of  bringing  tjxls  suit 
And  they  base  tills  contention  on  the  alleged 

1i  S.  Sm  IJjnlUUOB  U  AcUoBS,  vol.  88,  Cub  Olf. 


fidlore  of  proof  to  show  that  Keagy  bad 
been  absent  from  the  state  of  Kansas.  The 
plaintiff  in  error  is  in  no  position  to  present 
this  question.  The  note  sued  on  was  dalxd 
January  14,  1889,  and  was  due  30  days  after 
date.  If  no  payments  had  been  made,  the 
fire  years'  limitation  would  not  have  ex- 
pired until  Febmary  14,  I8M.  The  proof 
showed  that  Kesgy  removed  from  Kansas 
in  September,  1883,  and  took  up  his  residence 
In  Kay  county,  OkL,  and  continued  to  live 
liiere  until  tbe  time  of  tbe  trial.  When  it 
was  shown  that  he  left  Kansas  and  came  to 
Oklahoma  to  live,  and  did  live  there  con- 
tlnnonsly,  tbe  presnmption  woold  arise  tiiat 
he  was  absent  from  Kansas  during  all  ol 
that  period.  Keith  v.  Stetter,  2S  San.  loa 
Thore  was  no  obligation  resting  on  tbe  plafn- 
tUt  below,  tither  to  plead  or  prove  that  his 
cause  of  action  was  not  barred  by  the  state 
of  Kansas.  The  note  Showed  on  its  face 
that  It  was  executed  In  the  state  of  KflWHe. 
and  the  plaintiff  alleged  in  its  petition  tiiat 
the  defendant,  Keagy,  bad  not  been  a  resi- 
dent of  Oklahoma  for  a  period  of  five  years 
prior  to  the  commmcement  of  Its  action. 
This  court  cannot  take  Jndldal  notice  of  the 
ItLWB  of  EanssB. 

The  Question  as  to  whether  the  cavse  of 
action  on  the  note  was  barred  by  the  statute 
of  limitations,  eittier  of  Kansas  or  of  Okla- 
homa, was  one  of  fact  snd,  there  being 
nothing  on  tbe  Ace  of  the  petition  to  show 
that  the  cause  of  action  was  barred,  it  be- 
came a  matter  of  defense,  and  devolved  npon 
the  defoidant  to  plead  the  laws  of  tbe  state 
of  Kansas,  and  sudi  a  state  of  fiicts  as 
would  show  that  the  right  to  recover  1^>on 
tiie  note  had  been  barred,  and  then  prove 
both  the  law  and  tbe  facts.  This  question 
was  expressly  decided  by  this  court  In 
BlehardBon  v.  Mackay,  4  OkL  828^  46*  FSc. 
640.  The  defendant,  Keagy,  took  no  steps 
whatever  to  establish  the  law  ot  Kansas 
relative  to  limitations  of  actions,  either  by 
his  pleadli^  or  proof.  Tbe  indorsemoits  of 
credits  on  the  note  w»e  not  material  to  any 
Issue  in  the  case,  except  to  determine  tbe 
amount  recoverable  on  the  note.  These 
credits  Indorsed  on  the  note,  if  not  admitted 
by  a  failure  to  deny  tiiem  nnd«  oath,  were 
at  least  prima  facie  evidence  of  payments, 
and  w^e  competent  to  go  in  evidsnce.  The 
defoidant  was  present  at  the  trial,  and  did 
not  offer  any  proof  to  controvot  the  tnttta 
or  correctness  of  the  credits,  and  the  pre- 
snmption is  that  he  made  the  paymenta  as 
shown  by  the  credits  mi  fbe  note.  Pears  v. 
Wilson,  28  Kan.  848.  The  uncontroverted 
evidence  showed  tint  Keagy  moved  from 
Kansas,  and  took  np  hts  residence  In  Okla- 
homa in  the  month  of  Septonber,  1808. 
This  action  was  commenced  In  Jnne^  U8B. 
Our  five  years*  limitation  did  not  begin  to 
rnn  until  the  defendant,  Keagy,  became  a 
resident  oC  Oklahmna.  Under  a  statute  of 
limitations,  the  time  b^[lns  to  ran  when  the 
cause  of  action  is  first  subjected  to  Its  (^ers- 
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tion.  Schnell  v.  Jay,  4  Okl.  157,  46  Pac.  598; 
Richardson  t.  Mackay,  4  Okl.  337,  4ti  Pac. 
«46;  Sohn  v.  Waterson.  17  Wall.  596,  21  L. 
Ed.  737;  Southgate  v.  Frier,  8  Okl.  43S,  57 
Pac.  841.  The  legislature  of  1895  am'Hided 
section  18,  art  3,  c.  66,  St.  1893,  on  the  sub- 
ject of  limitations  of  actions,  which  had  the 
effect  to  repeal  said  section,  and  create  a 
later  period  for  the  commencement  of  the 
operation  of  the  five  years'  limitation  on 
the  note  in  salt  This  act  was  approved 
February  28,  1895  (Sess.  Laws  1895,  p.  183), 
and  the  bank  had  fire  years  from  that  date 
in  which  to  commence  Its  action  against 
Keagy  In  this  territory. 

The  next  contention  of  plaintiff  in  error  Is 
that  the  matters  In  Issue  had  been  previous- 
ly adjudicated  in  an  action  in  the  courts  of 
Kansas.   There  Is  absolutely  no  merit  what- 
ever  in  this  couteotion.   The  record  intro- 
4oced  Id  evidence  shows  that  in  the  year 
1867  the  defendant,  Keagy,  executed  a  note 
to  the  Southern  Kansas  Mortgage  Company 
tor  the  sum  of  91,000,  and  secured  the  same 
by  a  miortgage  upon  80  acres  of  land  in  Sum- 
ner county,  Kan.   The  note  was  assigned  to 
one  James  H.  Hyatt,  Keagy  made  default, 
and  In  December,  1890,  Hyatt  brought  an  ac- 
tion In  the  district  court  of  Sumner  county, 
Kan.,  to  recover  judgment  on  hla  note,  and 
for  foreclosure  of  the  mortgage.   The  Well- 
ington National  Bank  was  made  a  codefend- 
ant  with  Keagy,  and  It  was  alleged  in  the 
petition  that  the  bank  claimed  some  Interest 
In  or  lien  on  the  real  estate  described  In  the 
mortgage,  and  It  was  asked  that  it  be  re- 
quired  to  come  in  and  make  known  its  claim. 
The  bank  was  served,  and  made  default. 
Judgment  was  recovered  by  Hyatt  against 
Keagy,  and  the  mortgaged  premises  sold  to 
satisfy  bis  lien.   If  the  bank  had  any  lien 
upon  the  real  estate,  it  might  have  set  up 
its  Interest  by  way  of  cross  petition,  and  had 
Its  lien  or  Interest  determined  in  so  far  as 
it  affected  the  interest  of  Hyatt,  but  a  fail- 
ure to  do  this  does  not  affect  any  rights  the 
bank  bad  against  Keagy,  Its  codef endant. 
It  was  not  called  upon  in  that  action  to  liti- 
gate Its  differences  with  Keagy,  but  to  assert 
Any  claims  it  had  adverse  to  Hyatt,  tbe  plain- 
tiff, or.  failing  so  to  do,  be  barred  so  far  as 
his  rights  were  concerned,  only.   The  su- 
preme court  of  Indiana,  In  Harvey  v.  Os- 
born,  55  Ind.  635,  very  appropriately  said: 
**Where  two  parties  are  sued  In  the  same 
.action,  and  one  files  a  separate  answer  to 
tbe  eomj^int,  and  not  In  the  nature  of  a 
crom  oomi^lnt  against  his  codefendant, 
sneli  codefendant  cannot,  under  our  Code  of 
Practice,  demur  or  reply  to,  or  Join  issue  in 
-any  manner  upon,  such  separate  answer. 
And  In  anch  a  case  tbe  finding  and  judgment 
of  the  court,  on  an  issue  joined  on  such  sep- 
arate answer  by  the  plaintiff,  will  not  neces- 
■sarlly  conclude  and  determine  any  of  the 
mmly  relative  rights  of  the  defendants  as 
between  ttaemselTesi"   In  the  case  at  bar,  It 
is  very  clear  that  the  Wellington  National 


I  Bank  could  not  be  concluded  or  esbvped,  aa 
to  any  matter  or  existios  right  between  it 
and  Keagy,  by  tbe  Judgment  of  the  court  ou 
the  Issues  joined  between  Hyatt  and  Keagy. 

We  find  no  error  In  tbe  record.  Tbe  Judg- 
ment of  the  strict  court  of  K&y  county  is 
afilrmed,  at  tbe  cost  trf  tbe  plaintiff  in  error. 
All  the  Justices  concur,  except  HAINSB,  X, 
who  tried  the  cause  bdow,  not  Blttlnjr,  and 
IBWIN,  J.,  absent. 


(u  ou.  my 
TBRRITOBT  t.  GOOPBB  et  aL 
(Sapreme  Court  of  Oklahoma.  July  17,  1902.) 

j  CRIMINAL  LAW— APPEAL— BAIL  —  RBFBRBNOB 
—JUDGMENT— PAYMENT—RIGHT  TO 
APPEAL— GASE-HADfiL 

1.  Where  a  person  cdmmitted-  an  offense  and 
was  Indicted  during  the  period  the  Nebraska 
criminal  procedure  was  in  force  in  Oklahoma, 
and  was  convicted  and  sentenced  after  the  ad- 
journment of  the  first  legislative  assembly,  and 
sought  to  take  an  appeal  from  such  judgment, 
the  Oklahoma  criminal  procedure,  which  took 
effect  December  25,  1890,  controlled  and  gov- 
erned the  proceedings  on  appeal;  and  after  the 
judgment  of  conviction,  and  in  case  of  man- 
slaughter, ball  was  allowable  after  conviction 
and  pending  appeaL 

2.  Where  one  voluntarily  assumes  a  certain 
position  in  a  legal  proceeding,  and  succeeds  in 
maintaining  that  position,  he  will  not  there- 
after, because  his  interests  liave  changed,  be 
permitted  to  assume  a  contrary  position,  to 
the  prejudice  of  a  party  who  acquiesced  in  the 
pfKsition  formnly  takoi  by  him. 

3.  Where  a  court  erroneously  refers  a  case 
to  a  referee,  where  only  questions  of  law  are 
in  issue,  and  afterwards  adopts  tbe  conclusions 
of  law  stated  by  the  referee  aa  its  own,  and 
renders  Iti  own  Judgment,  the  error  Is  cored, 
and  the  exception  must  be  to  the  ruling  and 
jadgment  of  the  court. 

4.  Where  a  judgment  Is  rendered  sustaining 
a  demurrer  to  a  petition  and  for  coats,  the  pay- 
ment of  the  costs  will  not  constitute  such  sat- 
isfaction of  the  judgment  as  will  prevent  the 
prosecution  of  an  appeal  to  procure  a  reversal 
of  the  judgment  sustaining  the  demurrer. 

5.  The  purpose  of  a  case-made  Is  to  bring 
into  a  record  for  the  appellate  court  all  the  rec- 
ords, files,  testimony,  rulings,  exceptiona,  and 

roceedings  in  said  cause  In  the  trial  court; 

ut  extrinsic  matters  constituting  no  part  of 
the  record  or  proceedings  in  the  trial  court  can- 
not be  incorporated  into  the  case-made^  so  as  to 
bring  such  matters  before  the  appellate  court, 
^llabiw  by  the  Court) 

Error  from  district  court,  Oklahoma  coun- 
ty; before  Justice  Henry  W.  Scott 

Action  by  the  territory  against  Andrew 
Cooper  and  othen  on  a  forfeited  appearance 
bond.  Judgment  for  defendants,  and  the 
state  brings  error.  Reversed. 

J.  L.  Brown  and  J.  O.  Strang,  Atty.  Oen., 
for  the  State.  J.  W.  Johiuon,  tat  defendants 

in  error. 

BUBFORD,  C.  J.  This  case  was  decided 
by  this  court  at  the  June  Ksslon,  1901,  and 
the  judgment  of  the  district  court  of  Okla- 
homa county  reversed.  Subsequently  a  re- 
hearing was  ordered,  and  tbe  case  Is  again 
before  us  for  consideration.  On  a  reexam- 
ination of  the  record  and  tbe  briefs  on  file. 
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we  are  still  of  the  opinion  that  the  Judgment 
must  be  reversed;  but.  Inasmuch  aa  in  the 
former  opinion  some  questions  were  determin- 
ed which  we  are  now  of  the  opinion  are  not 
properly  presented  by  the  record,  the  former 
opinion  la  set  aside. 

The  case  arises  out  of  a  suit  by  the  terri- 
tory to  recover  the  penalty  on  an  appearance 
bond  in  a  criminal  cause.  The  defendant 
Andrew  Cooper  was  indicted  In  the  district 
court  of  Oklahoma  county  on  the  16th  day 
of  October,  1800,  charged  with  the  crime  of 
murder,  was  tried  In  July,  1801,  and  In  Au- 
gust, 1891,  was  sentenced  to  serve  a  term 
of  two  yeai-s  in  the  penitentiary  for  man- 
slaughter. Ue  gave  notice  of  an  appeal  to  | 
this  court,  and  the  district  court  admitted  { 
him  to  ball  pending  t}ie  appeal,  and  he  gave  | 
an  appearance  bond  In  the  sum  of  $9,000,  | 
with  O.  A.  Mitscher,  T.  W.  WiUIamson,  and 
John  Cooper  as  sureties,  and  was  released 
from  custody.  He  failed  to  perfect  his  ap- 
peal or  to  appear,  and  afterwards  the  bond 
was  forfeited  in  the  district  courL  Suit  was 
then  brought  by  the  territory  against  the  de- 
fendant Andrew  Cooper  and  his  sureties  on 
the  bond,  to  recover  the  penalty  of  the  bond. 
The  record  discloses  that  the  sureties  appear- 
ed and  filed  an  answer,  to  which  the  territory 
demurred.  The  court  then  referred  the  case 
to  a  referee,  who  sustained  the  demurrer  to 
the  answer,  had  a  trial,  made  a  finding  of 
facts  and  conclusions  of  law,  and  filed  the 
same  In  the  district  court.  After  this  had 
been  done,  and  before  judgmeot,  the  court  per- 
mitted the  territory  to  withdraw  Ite  demurrer 
to  the  answer,  permitted  the  defendants  to 
withdraw  tlielr  answer,  and  gave  the  terri- 
tory leave  to  file  an  amendment  to  the  peti- 
tion. The  petition,  as  amended,  alleges  that 
"♦  •  •  on  the  28th  day  of  July,  1891,  the 
defendant  Andrew  Cooper  was  found  guilty 
und  sentenced  In  the  district  coart  of  Okla- 
homa county  for  the  crime  of  manslaughter, 
on  an  Indictment  pending  against  him  In  said 
court,  and  was  sentenced  to  Imprisonment  In 
the  penitentiary  at  Lansing,  Kansas,  for  a 
period  of  two  years,  to  commence  on  the  20tb 
day  of  August,  1891;  that  the  otFense  for 
which  he  was  convicted  was  committed  In 
July,  1890,  and  the  Indictment  was  found  and 
returned  In  October,  1890,  and  that,  to  pro- 
cure his  release  from  Imprisonment  pending 
an  appeal  to  the  supreme  court  of  said  terri- 
tory, he  executed  his  recognizance,  with  the 
defendants  O.  A.  Mitscher,  T.  W.  William- 
son, and  John  W.  Cooper  as  sureties.  In  the 
sum  of  ^'5,000,  conditioned  that  the  said  And- 
rew Coiner  would  appear,  submit  to  and  per- 
form any  judgment  rendered  by  the  said  su- 
preme or  district  court  In  the  farther  progresa 
of  said  cause,  and  not  depart  without  leave 
of  the  court;  that  said  recognisance  was  ac- 
cepted and  approved  by  the  clerk  of  the 
court,  and  said  defendant  released  from  cus- 
tody." A  copy  of  the  bond  Is  made  an  ex- 
hibit to  the  petition.  It  Is  further  alleged: 
That  the  defendant  Andrew  Cooper  baa  whol- 


ly failed  to  present  or  perfect  any  appeal  to 
the  supreme  court,  but  has  absented  himself 
from  the  territory  of  Oklahoma,  and  departed 
without  leave  of  the  court,  and  is  a  fugitive 
from  justice.:  That  on  the  13tb  day  of  Feb- 
ruary, 18i>3,  the  said  defendant  and  his  sure- 
ties were  duly  called  in  the  district  court  of 
CHdahoma  county,  and  made  default,  and  the 
said  bail  was  by  the  court  declared  forfeited, 
and  judgment  of  forfeiture  entered  against 
the  defendant  and  said  sureties.  That  the 
sureties  on  said  bond  are  fully  Indemnified 
against  any  loss  by  the  defendant  Andrew 
Cooper,  who  had  deposited  In  bank,  subject 
to  the  control  of  said  sureties,  the  sum  of 
$5,000,  to  be  used  by  tbem  in  the  payment  of 
said  bond  in  the  event  of  a  Judgment  against 
tbem  on  said  bond.  Thot  after  sold  bond 
was  duly  signed  by  said  sureties,  It  was  by 
them  presented  to  the  district  court,  hi  open 
court,  for  approval,  and  the  r^ease  of  the 
defendant  Cooper  requested.  That  the  coun- 
ty attorney  appeared  and  resisted  the  right 
of  the  defendant  to  be  let  to  ball  i>endlng  an 
appeal,  and  It  was  there  claimed  by  the  coun- 
ty attorney  that  the  defendant  had  commit- 
ted said  offoise  while  the  laws  of  Nebraska 
were  In  force  In  the  territory,  and  that  said 
laws  were  still  In  force  for  the  purposes  of 
said  case,  and  that  ball  could  not  be  allowed 
after  conviction  in  a  felony  case;  and  the  de- 
fendant and  the  sureties  on  sold  bond  con- 
tended before  said  court  that  the  laws  of 
Oklahoma,  adopted  by  the  AreA  legislative 
assembly,  were  applicable  to  said  case  after 
Judgment,  and  that  the  Oklahoma  crlnUDsi 
procedure  governed  In  said  matter  all  the 
proceedings  tn  said  canse  attet  judgment  In 
the  district  court,  and  that  the  defoidant  was 
entitled  to  ball,  within  the  discretion  of  the 
Judge,  pending  his  appeal.  That  said  cont«i- 
tloua  were  heard  by  the  court,  and  the  con- 
tention of  the  defendant  and  said  snretles 
was  sustained,  and  said  defendant  thm  let  to 
ball,  and  his  bond  given  and  opproved  by  the 
court  and  his  discharge  ordered,  and  that 
said  defendant  and  his  sureties  theo  and 
there  Insisted  that  said  district  court  and 
Judge  had  full  and  competent  jurisdiction  and 
authority  to  admit  said  defendant  to  baB; 
and  judgment  was  prayed  against  said  Cooper 
and  his  codefendants  for  the  sum  <tf  |G,000 
and  costs.  The  amendment  to  the  petltkm 
was  filed  November  25,  1895,  and  on  Novem- 
ber 30,  1895,  the  defendants  filed  a  general 
demnrrer  to  tiie  amended  petllton  on  the 
grounds  that  It  does  not  state  facta  8ufl3ctent 
to  constitute  a  cause  of  action,  and  because 
the  bond  sued  est  was  void,  for  the  reasuk 
that  the  court  had  no  authority  or  jorlsdlc: 
tlon  to  take,  accept;  or  ant3iorl»  the  same. 
The  court  again  referred  the  came  to  a  ref- 
eree, and  the  referee  sustained  the  demurrer, 
and  made  tala  report  to  the  effect  tbat  tbf^ 
bond  was  void,  and  asked  to  have  the  defend- 
ants reimburse  the  comity  for  costs  and  ex- 
pense paid  by  the  county  to  the  referee.  On 
the  flling  of  the  referee's  report,  the  court,  by 
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an  order,  adopted  tbe  conclmions  of  fbe  rem 
eree  and  Bostained  tbe  demurrer  to  tbe  peti- 
tioo;  and,  tbe  territory  baving  elected  to 
stand  on  Its  petitltm,  Judgment  was  rendered 
dlsmtealng  tbe  cause,  and  In  favor  of  tbe 
tenitmy  for  ^150^  as  referee's  fees  paid  by 
tbe  county,  and  It  was  ordered  tbat  out  of 
sucb  sum  it  pay  tbe  costs  of  said  suit  the 
territory  appeals. 

It  Is  strenuously  contended  1^  counsel  for 
tbe  territory  tbat  all  tbe  proceedings  bad  be- 
fore tbe  referee  were  void,  fw  tbe  reas.n 
tbat  tbls  was  not  sucb  a  cause  as  could  be 
by  a  court  referred  to  a  referee.  Conceding 
this  proposition  to  be  correct,  we  think  It  Is 
wboUy  immaterial  In  this  cause.  Tbe  only 
question  now  pending  is  tbe  ruling  of  the 
court  on  tbe  demurrer  to  the  petition.  This 
presents  a  pure  question  of  law,  and  there 
was  no  Issue  for  a  referee  to  try  or  deter- 
mine. Tbe  first  proceedings  before  the  ref- 
eree were  all  raeated  and  abandoned  by  the. 
withdrawal  of  tbe  original  answer  and  de- 
murrer thereto,  end  the  filing  of  the  amend- 
ment to  the  petition  and  tbe  demurrer  to  the 
amended  petition;  but  the  error  In  sending 
the  cause  to  a  referee  In  tbls  condition  was 
cured  by  the  action  of  the  court  when  It 
adopted  the  ruling  of  the  referee  on  the  de- 
murrer, and  made  It  its  order,  and  entered 
Its  judgment  sustaining  the  demurrer  to  the 
petition.  Was  tbls  roUng  of  the  coart  cor- 
rect? The  crime  was  committed  and  the  In- 
dictment returned  during  tbe  time  tbe  Ne- 
braska laws,  as  adopted  by  tbe  act  of  con- 
gress, were  In  force  in  the  territory.  The 
trial  was  bad  and  Judgment  rendered  after 
the  Oklahoma  laws,  as  enacted  by  our  first 
l^isladTe  assembly,  had  taken  efFect  It  Is 
contended  by  counsel  for  tbe  defendants  In 
error  tbat  after  Cooper  was  convicted  all  sub- 
sequent proceedings  In  the  case  were  required 
to  be  governed  by  tbe  Nebraska  laws,  and 
that  the  court  bad  no  Jurisdiction  or  authority 
to  admit  tbe  prisoner  to  ball  after  conviction, 
and  tbat  tbe  bond  sued  on  Is  absolutely  void. 
The  correct  detentdnatlon  of  this  question  de- 
pends upon  the  construction  to  be  given  the 
sections  intended  as  saving  clauses  In  tbe 
laws  of  1800.  These  laws  took  effect  Decem- 
ber 25,  184K>,  and  are  as  follows  (article  26,  c 
68,  St  1893): 

"Section  1.  That  as  to  all  ofTenses  commit- 
ted in  this  territory  against  tbe  laws  of  Ne- 
braska while  in  force  In  this  territory,  said 
laws  so  offended  against,  shall  continue  In 
force  unto  the  apprehension  and  prosecution 
and  until  punishment  and  penalty  is  Imposed 
-upon  such  offenders. 

"Sec.  2.  That  as  to  all  offenses  mention- 
ed in  the  preceding  section  In  which  prose- 
cutions are  now  pending,  tbe  laws  of  crim- 
inal procedure  of  the  state  of  Nebraska  now 
and  heretofore  In  force  In  this  territory, 
shall  continue  in  force  for  tbe  purpose  of 
prosecuting  such  offenses,  but  for  no  other 
purpose. 

**Sec.  3.  Tbat  as  to  all  offenses  nrentloned 


■in  flection  one  of  this  act,  wb^e  prosecu- 
tions have  not  yet  been  commenced,  auch 
offenses  sliall  be  prosecuted  under  the  pro-  • 
cedure  In  force  in  tbls  territory  after  the 
adjournment  of  tbe  first  session  of  the  legis- 
lative assembly." 

The  ttrst  section  above  quoted  refers  to 
the  laws  creating  and  defining  crimes,  and 
those  laws  are  continued  In  force  until  per- 
sons who  committed  offenses  prior  to  the 
adoption  of  our  present  crimes  act  have 
been  convicted,  and  have  served  tbe  sen- 
tences Imposed  as  provided  by  sucb  laws. 
The  second  section  relates  to  criminal  pro- 
cedure, and  Is  limited  to  tbe  prosecution  of 
offenses  pending  at  tbe  time  our  prt^sent  act 
regulating  criminal  procedure  took  ^ect. 
The  third  section  embraces  all  offenses  com- 
mitted while  tbe  Nebraska  laws  were  In 
force,  but  in  which  prosecutions  were  not 
commenced  until  after  the  Oklahoma  O^de 
of  Criminal  Procedure  was  adopted.  Tbe 
case  under  consideration  comes  within  tbe 
provisions  of  section  2.  The  prosecution 
against  Cooper  was  pending  when  these 
laws  tciok  effect,  and  be  was  prosecuted  to 
conviction  and  final  Judgment  under  said 
law^,  and  for  the  purirase  of  punishing  blm 
the  Nebraska  crimes  act  is  still  in  force. 
But  tbe  controlling  question  Is,  what  pro- 
cedure governs  after  Judgment  and  on  ap- 
peal? Tbe  particular  language  Is:  "The 
laws  of  criminal  procedure  of  the  state  of 
Nebraska  now  and  heretofore  In  force  In 
this  territory,  shall  continue  In  force  for  the 
purpose  of  prosecuting  such  offenses,  but  for 
no  other  purpose."  It  Is  conceded  that  un- 
der the  Nebraska  criminal  procedure  no  bail 
was  allowable  after  conviction,  pending  ap- 
peal, while,  if  tbe  laws  put  in  force  by  our 
first  legislative  assembly  control  after  Judg- 
ment and  on  appeal,  then  ball  was  allowa- 
ble, In  the  discretion  of  the  trial  court  Con- 
struing tbe  provisions  of  sections  1.  2,  and  3 
together,  and  giving  force  and  effect  to  all 
the  provisions  of  each,  we  think  the  Inten- 
tion of  the  legislature  was  to  continue  the 
crimes  act  in  force,  as  to  all  offenses  com- 
mitted against  such  laws,  until  final  punish- 
ment of  the  offender;  that,  as  to. prosecu- 
tions then  pending,  the  Criminal  Procedure 
Code  of  Nebraska  was  to  be  given  the  fur- 
ther prosecution  of  such  cases  until  convic- 
tion and  Judgment,  and  after  Judgment, the 
new  Code  should  govern;  and  ae  to;  aU  of • . 
fenses  committed,  and  in  which  no  prosecu- 
tions bad  been  commenced,  the  new  Code  ■ 
should  govern  from  the  inception^  of  the . 
prosecntlon.  This  Is  a  reasonable  and  con- 
sistent construction,  and  does  no  violence  to 
any  of  the  language  used.  The  prosecution 
of  Cooper  was  commenced  In  October.  1890. 
It  was  terminated  when  final  Judgment  was 
rendered  on  August  29,  1891.  He  then 
sought  to  take  an  appeal  from  said  judg- 
ment. He  then  became  plaintiff  in  error, 
or  appellant,  and  was  attacking  the  Judg-.- 
ment   He  was  no  longer  being  prosecuted 
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as  contemplated  iu  this  act.  He  was  enti- 
tled to  the  paore  liberal  provlsiona  of  the 
new  laws  then  In  force  for  prosecuting  his 
appeal.  Under  the  new  law,  one  convicted 
of  a  felony,  not  a  capital  case,  who  sought 
to  reverse  a  Judgment  of  conviction  on  ap- 
peal, was  entitled  to  bait,  and  be  sought  the 
l^eneflts  of  this  provision;  end  the  district 
court  held  that  the  new  procedure  applied 
after  judgment,  and  exercised  his  discretion 
In  favor  of  the  prisoner,  and  allowed  him 
bail.  This  was  the  construction  the  prisoner 
contended  for,  and  he  cannot  now  complain 
of  the  application  of  the  same  rule  of  con- 
struction under  which  he  procured  his  re- 
lease. Nor  are  the  other  defendants,  the 
sureties  on  the  bond.  In  any  position  to  In- 
sist upon  a  different  construction.  It  Is  al- 
leged In  the  petition  and  admitted  by  the 
demurrer  that,  after  the  defendant  Cooper 
was  convicted,  he  and  his  sureties  signed 
the  bond  in  suit,  and  went  before  the  judge 
of  the  district  court,  in  open  court,  and 
there  insisted,  against  the  objections  of  the 
county  attorney,  that  the  Oklahoma  crim- 
inal procedure  enacted  by  the  first  legisla- 
tive assembly  was  applicable  to  and  govern- 
ed the  proceedings  on  appeal,  and  after 
judgment  In  the  district  court.  In  the  face 
of  this  admitted  allegation,  they  are  now  In- 
sisting upon  a  different  construction  in  or- 
der to  defeat  payment  of  the  bond.  The  su- 
preme court  of  the  United  States,  In  the 
case  of  U.  S.  v.  Hodson,  10  Wall.  395,  19 
L.  Ed.  937,  in  passing  upon  the  validity 
of  a  distiller's  bond,  where,  as  In  this  case, 
the  sureties  sought  to  escape  the  penalty 
of  the  bond,  said:  "But  where  It  is  vol- 
untarily entered  Into,  and  the  principal  en- 
Joys  the  l>eneflts  which  it  is  Intended  to  se- 
cure, and  a  breach  occurs.  It  Is  then  too 
late  to  raise  the  question  of  Its  validity. 
The  parties  ore  estopped  from  availing 
themselves  of  such  a  defense."  This  prin- 
ciple Is  affirmed  in  the  case  of  Daniels  v. 
Tearney,  102  U.  S.  415,  26  L.  Ed.  187,  and 
the  further  doctrine  announced  that,  where 
one  has  availed  himself  for  his  benefit  of 
an  unconstitutional  law,  he  cannot  after- 
wards aver  that  unconstitutionality  as  a  de- 
fense. In  the  latter  case  It  was  held  that 
ibe  bond  was  void,  yet  the  obligators  were 
held  liable  thereon.  It  was  also  said  In  Da- 
vis V.  Wakelee,  156  U.  S.  680,  16  Snp.  Ct. 
555,  89  L.  Ed.  578:  "It  may  be  laid  down  as 
a  general  proposition  that  where  a  party 
assumes  a  certain  position  in  a  legal  pro- 
ceeding, and  succeeds  in  maintaining  that 
iwsltlon,  he  may  not  thereafter,  simply  be- 
cause his  Interests  have  changed,  assume  a 
contrary  position,  especially  If  it  be  to  the 
prejudice  of  the  party  who  has  acquiesced 
In  the  position  formerly  taken  by  him;"  and 
it  was  held  that,  although  the  judgment  was 
void  for  want  of  jurisdiction,  the  debtor 
"was  estopped  from  asserting  its  Invalidity. 
We  tblnk  the  court  had  jurisdiction  to  ad- 


mit the  defendant  Cooper  to  ball,  and  that 
the  bond  Is  not  void.  The  petition  states  a 
good  cause  of  action,  and  It  was  error  for 
the  court  to  sustain  the  demurrer. 

It  is  next  contended  by  the  defendants  In 
error  that,  the  county  commissioners  of 
Oklahoma  county  having  accepted  payment 
of  the  amount  of  the  judgment  against  the 
defendants,  the  territory  Is  estopped  from 
prosecuting  this  appeaL  This  contention 
cannot  be  sustained.  The  judgment  against 
the  defendants  was  not  a  Judgment  on  the 
bond,  but  one  for  a  portion  of  the  costs 
made  by  the  referee.  The  Judgnuent  against 
the  territory  was  the  principal  judgment, 
and  from  which  it  prosecutes  this  appeal. 
The  costs  were  only  an  incident  to  the  judg- 
ment The  judgment  against  the  territory 
was  that  the  demurrer  to  its  petition  be  sos- 
tained,  and  that  It  take  nothing  by  Its  suit, 
and  from  this  Judgment  the  territory  ap- 
peals. It  appears  from  the  report  and  rec- 
ommendations of  the  referee,  which  are  a 
part  of  the  record,  that  the  county  of  Okla- 
homa had  paid  to  the  referee  certain  costs 
and  expenses  incurred  in  the  trial  before  the 
referee,  and  he  recommended  that  the  de- 
fendants be  required  to  relm'burse  the  coun- 
ty; and  the  court  ordered  the  defendants  to 
pay  the  sum  of  $3S0  on  costs  to  the  plaln- 
tlfl!,  and  that  the  plaintiCT  pay  the  costs  of 
the  suit.  The  defendants  paid  this  sum  to 
H.  Overholser,  chairman  of  the  board  of 
county  commissioners.  This  did  not  consti- 
tute a  satisfaction  of  the  bond.  The  bond 
was  given  to  the  territory,  aud,  when  col- 
lected, the  proceeds  belong  to  the  common- 
school  fund  of  the  county,  for  the  use  of  the 
public  schools;  and  the  county  treasurer  Is 
the  only  officer  authorized  by  law  to  receive 
such  funds.  The  costs  in  the  case  are  still 
within  the  control  of  the  trial  court,  and  may 
be  adjusted  on  final  Judgment  In  the  cause. 

Our  attention  has  been  directed  to  what 
purports  to  be  a  copy  of  an  order  made  by 
the  board  of  county  commissioners  in  refer- 
ence to  a  compromise  In  this  case,  and 
which  has  been  inserted  in  the  case-made. 
This  order  la  no  part  of  the  proceedings  of 
the  district  court  or  of  the  record  In  this 
cause.  It  was  never  pleaded  or  Introdnced 
in  evidence,  and  was  never  before  the  dis- 
trict court.  A  case-made  contains  the  rec- 
ords and  proceedings  In  the  district  court, 
and  we  cannot  consider  papers  or  copies  of 
records  Incorporated  into  the  case-made 
which  are  no  part  of  the  records  or  flies  of 
the  proceedings  In  the  case  In .  the  court 
from  which  the  appeal  Is  taken. 

The  Judgment  of  the  district  court  of 
Oklahoma  county  is  reversed,  at  the  costs 
of  the  defendants  in  error,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer,  and  for  further  proceedings  in  sc- 
cordance  with  this  opinion.  All  the  justices 
concur,  except  BUBWEU*  ftnd  IBWIN.  JJ.. 
not  sitting. 
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HAJJTHORN  V.  QUINN. 
(Supreme  Court  ot  Oregon.   Aug.  4,  1902.) 
PAKTNBRSHIP— CONTRACT— BREACH— BOCCUSB. 

1.  A  contract  by  which  defendant  leaaes  fish- 
ery grounds  to  plaintiS,  who  agi-ees  to  establish 
and  operate  a  hshery,  advancing  ail  money  nec- 
essui?  therefor,  and  to  pay  defendant  hall  the 
net  proceeds  as  rental,  and  it  is  agreed  that 
each  shall  bear  half  the  cost  of  the  improve- 
ments, and  of  maintaining  and  operating  the 
fishery,  is  not  a  partnership,  so  that,  plaintiff 
uot  having  established  a  fishery,  but  merely 
made  an  abortive  attempt,  defendant  is  not 
bound  to  pay  any  of  the  cost. 

2.  That  work  was  more  expenaive  than  any 
one  anticipated  is  no  excuse  for  breach  of  con- 
tract to  do  it. 

Appeal  from  circuit  court,  Columbia  coun- 
ty; T.  A.  McBride,  Judge. 

Suit  by  J.  U.  Hanthora  agalnat  James 
<julun.  Decree  Cor  plaintiff.  Defendant  ap- 
peals. Reversed. 

This  is  a  suit  for  the  dissolution  of  an 
alleged  partnership,  and  for  an  accounting. 
The  defendant  Is  the  owner  of  fishing 
grounds  and  a  fishing  right  on  the  Columbia 
river.  Prior  to  1894  he  bad  operated  fish 
traps  thereon,  but  tbey  were  partly  washed 
out  and  destroyed  by  the  flood  of  that  year. 
In  the  fall,  be  approacbed  the  plaintiff,  who 
Is  a  cannery  man  in  Astoria,  with  the  design 
of  making  some  arrangement  by  which  the 
ground  could  be  cleared  of  the  remnants  of 
the  fish  traps,  and  operated  as  a  seining 
ground.  The  platntlfl  agreed  to  examine  in- 
to the  matter,  and  ascertain  whether  the 
project  was  feasible.  After  making  a  some- 
what careful  examination,  and  believing  that 
the  ground  could  be  profitably  operated  as 
a  fishery,  he  made  an  offer  to  buy  the  prop- 
erty, whicb  the  defendant  declined,  but  pro- 
posed "to  go  In  wltli  blm  on  some  [ffoposl- 
tlon." 

After  discussing  the  matter  for  a  time,  the 
parties  executed  the  following  written  agree- 
ment: 

"This  agreement,  made  and  entered  into 
this  11th  day  of  March,  1895,  by  and  between 
James  Qulnn  and  Jane  S.  Qulnn,  his  wife, 
of  Columbia  coun^,  Oregon,  and  J.  O.  Han- 
thom,  of  Astoria,  Clatsop  county,  Oregon, 
witneesetb: 

"First  That  the  said  James  Qtilnn  and 
Jane  B.  Qulnn,  In  consideration  of  the  sum 
of  one  dollar  and  other  valnbie  consideration 
to  them  in  hand  paid  by  the  said  J.  O.  Han- 
thorn,  the  receipt  whereof  Is  hereby  acknowl- 
edged, and  the  further  consideration  of  the 
several  and  the  mutual  agreements  of  the 
parties  hereto,  herein  contained,  to  be  by 
them  kept  and  performed,  have  let,  leased, 
and  demised,  and  by  these  presents  do  let, 
lease,  and  demise,  unto  the  said  J.  O.  Han- 
thorn,  his  heirs  and  assigns,  for  a  term  of 
ten  years  from  the  date  hereof,  for  fishery 
purposes,  the  fallowing  described  rights  and 
premises,  to  wit: 

T  2*  SM  CoBtntcts,  vol.  u,  cent  Dig.  I  U0>. 
e9P.-52 


"(1)  All  the  shore,  between  Ugh  and  low 
water  marks,. of  the  Columbia  rtver  adjacent 
to  that  porthm  of  the  Eben  W^d  donation 
land  claim  in  Colombia  coimty.  Oregon,  now 
owned  by  them,  b^thw  with  all  fSahery 
rights  and  taiyileges  now  owned  by  them,  or 
which  they  may  ha«after  acquire,  in  front 
of  said  premises,  in  the  waters  <tf  the  Co- 
lumbia river:  provided,  that  no  seines  shall 
be  drawn  or  traps  constructed  upmi  any  por- 
tion of  said  premises  lying  within  one  thou- 
sand feet  of  the  northwest  comer  of  the 
premises  owned  by  said  James  Qolnn  and 
Jane  S.  Qutain,  save  and  excepting  one  trap, 
which  may  be  constructed  at  or  near  the 
west  line  of  said  premises. 

"(2)  That  tract  or  parcel  of  land  bounded 
by  beginning  at  a  point  In  the  shore  line 
of  the  Columbia  river  twelve  hundred  and 
sixty  feet  easterly  or  northeasterly  from  the 
northwesttfly  comer  of  the  said  portion  of 
the  said  Eben  Weld  donatlm  land  claim, 
now  ovnied  by  them,  and  running  thence, 
east«1y  or  northeasterly,  along  the  said  shore 
line,  a  distance  of  one  thousand  feet;  thence 
easterly  or  southeasterly,  at  right  angles  to 
said  shore  line,  a  distance  of  one  hundred 
feet;  thence  westerly  or  southwesterly,  a  dis- 
tance of  one  thousand  feet,  to  a  point  one 
hundred  feet  distant  from  the  place  of  be- 
ginning; and  thence  to  the  place  of  begin- 
ning,—for  the  pivpose  of  erecting  thereon 
any  and  all  structures  cmTenlent  and  desir- 
able for  use  in  carrying  on  a  fishery  upon 
and  in  front  of  the  sh<nre  of  the  Columbia 
river, 

"(3)  The  Joint  use,  with  ourselves,  of  the 
wharf  now  constructed  and  situate  upon  the 
leased  prranlses  at  a  point  commonly  known 
as  'Qulnn's  Landing.' 

"(4)  A  right  of  way  over  said  Bben  Weld 
dmiatlon  land  dalm,  adjacmt  to  the  said 
shore,  above  described,  of  snfildent  width 
for  the  constmctlon  of  a  road  therecm,  by 
which  all  portions  ct  the  said  shore  may  be 
reached,  togetha  with  fbe  right  to  construct 
such  a  toad  thereon  aa  may  be  deemed  de- 
sirable and  convenient  In  carrying  on  the 
fishing  business  on  said  leased  premises,  and 
for  the  purpose  of  drawing  and  tending 
seines  and  other  fishing  gear  or  flsh  thereon, 
or  for  landing  <x  moving  thereon  utendla  and 
materials  for  the  construction  of  fish  traps, 
or  oth«  atroctures  for  the  taking  and  hind- 
li^  of  flsh  thereon. 

"(5)  The  privilege  of  pasturing  upon  theh: 
lands,  Indnding  the  said  donation  land  dalm 
of  Eben  Weld  and  other  lands  adjacent  there- 
to, at  all  times  of  the  year,  all  horses  and 
other  stock  used  by  the  said  J.  O.  Hanthorn 
in  carrying  on  and  operating  a  fishery  on 
the  premises  herein  leased  to  him,  or  which 
may  hereafter  be  leased  to  blm,  pursuant  to 
the  terms  and  conditions  of  this  agreement. 
And  we,  the  said  James  Qulnn  and  Jane  S. . 
Qulnn*  do  hereby  covenant  and  agree  with 
the  said  J.  a  Hanth(ffn  that  we  are  the  own- 
ers and  are  in  the  possession  ot  the  premises. 
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rights,  and  privileges  hereiubefore  described, 
and  that  we  will,  and  oar  heirs,  executors, 
nod  administrators  shall,  warrant  and  defend 
the  said  J.  O.  Hanthom,  bis  heirs,  executors, 
administrators,  and  assigns.  In  the  peaceable 
use  and  occupation  and  enjoyment  of  the 
said  leased  premises,  for  and  during  the  term 
for  which  this  lease  Is  given,  against  the 
lawful  claims  and  demands  of  all  persons 
wbora  soever. 

"Second.  That  the  said  J.  O.  Hnnthorn,  in 
consideration  of  the  premises,  and  of  the 
covenants  and  agreements  of  the  said  James 
Quinn  and  Jane  S.  Quinn,  herein  contained, 
bereby  coveuauts  and  agrees  that  be  will 
take  charge  of  the  aforesaid  described  prem- 
ises and  rights  and  privileges,  and  will.  In 
the  first  Instance,  each  year,  advance  all 
moneys  necessary  therefor,  and  will-  con- 
struct all  necessary  buildings,  and  make  all 
necessary  improvements,  and  supply  all  nee- 
essary  gear  and  plant.  In  order  to  establish 
and  operate  upon  said  leased  premises  a  fish- 
ery for  catching  salmon  and  other  fish,  and 
will  operate,  conduct,  and  carry  on  said  fish- 
ery, and  will  either  take  the  flsb  caught 
thereat  at  a  price  not  less  than  the  average 
price  paid  for  such  fish,  by  tbe  cannery  men 
OD  tbe  Columbia  river,  at  the  time,  or  sell 
and  dispose  of  tbe  same  to  other  parties  at 
such  price  or  prices,  and  will  beep  full  and 
correct  books  of  account  of  all  transactions 
relating  thereto,  which  books  shall  at  all 
times  be  open  to  the  inspection  of  all  parties 
Interested  therein,  and  pay  over  to  tbe  said 
James  Quinn,  at  the  end  of  each  fishing  sea- 
son, one-half  the  net  proceeds  derived  from 
said  fishery,  after  paying  all  expenses  and 
Indebtedness  incurred  In  establishing,  con- 
ducting, and  operating  the  same. 

"And  it  is  bereby  mutually  agreed,  by  and 
between  the  said  James  Quinn  and  J.  O. 
Hanthorn: 

"(1)  That  they  will  each  bear  one-balf  of 
the  cost  and  expense  of  said  buildings.  Im- 
provements, and  gear  and  plant,  and  the  nec- 
essary cost  and  expense  of  maintaining  and 
operating  said  fishery  and  everything  con- 
nected therewith,  and  that  they  will  share 
equally  in  the  profits  and  losses  of  said  fish- 
ery. 

"(2)  That  In  tbe  event  of  the  said  James 
Quinn.  or  the  said  J.  O.  Hanthorn,  desiring  to 
sell  or  dispose  of  his  Interest  In  said  fishery, 
or  the  proceeds  arising  therefrom,  or  of  any 
Interest  he  may  have  In  this  contract,  he 
shall  give  to  the  other  the  first  privilege  of 
buying  the  same,  at  tbe  price,  and  upon  the 
terms,  at  which  It  is  oCTered. 

"Third.  That  the  said  James  Quinn  and 
Jane  S.  Quinn,  In  consideration  of  the  said 
payments,  and  of  the  Individual  and  mutual 
agreements  of  the  parties  hereto,  hereinbe- 
fore contained,  hereby  agree  that  the  said 
J.  O.  Hanthorn,  his  heirs  or  assigns,  shall 
have  the  first  right  or  option  to  purchase,  at 
the  average  going  price  paid, '  at  the  time, 
by  cannery  men  on  the  Colnmbla  river,  for 


such  fish,  any  and  all  flsb  ^ugbt  by  them, 
or  by  any  other  person  or  persons,  upon  any 
lands  or  premises  now  owned  or  controlled 
by  them,  and  which  Is  coutiguous  to  the 
said  Eben  Weld  donation  land  claim,  or  any 
tract  which  Is  contiguous  thereto,  or  the 
shore  adjacent  thereto,  during  the  term  for 
which  this  lease  is  given,  and  bo  long  as  the 
said  lands  and  premises  shall  be  owned  by 
them  or  their  heirs;  and  In  the  event  of  their 
desiring  to  sell  or  lease  any  such  lands  or 
premises  which  are  suitable  for  fishery  pur- 
poses, separate  from  their  other  lands,  if  the 
same  are  offered  for  sale,  the  said  J.  O. 
Hanthorn,  his  heirs  or  assigns,  shall  have 
the  first  right  to  purchase  the  same,  at  the 
price  and  upon  the  terms  at  which  they  are 
offered,  and,  in  the  event  of  their  de8h*ing  to 
lease  tbe  same,  tben  the  said  J.  O.  Hanthorn, 
his  heirs  or  assigns,  shall  have  the  first  right 
to  lease  the  same  upon  the  same  terms  and. 
conditions  as  are  contained  In  this  lease. 

"In  witness  w^hereof,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals,  the 
day  and  year  first  above  written. 

"In  duplicate. 

"James  Quinn.  [Seal.] 
"Jane  S.  Quinn,  [Seal.] 
"James  0.  Hanthom.  [Seal.] 

"Executed  In  presence  of  Frank  J.  Taylor, 
Chas.  E.  Runyon. 

"State  of  Oregon,  County  of  Clatsop— ss.: 
This  certifies  that  on  this  11th  day  of  March, 
1895,  before  me,  a  notary  public  in  and  for 
the  state  of  Oregon,  personally  came  the 
above  named  James  Quinn  and  Jane  S.  Quinn, 
who  are  personally  known  to  me  to  be  the 
persons  described  in,  and  who  execnted,  tbe 
same,  freely  and  voluntarily,  for  the  uses  and 
purposes  therein  named.  In  testimony  where- 
of, I  have  hereunto  set  my  hand  and  afilxed 
my  notarial  seal,  the  day  and  year  last  abovQ 
written.  Frank  J.  Taylor,  Notary  Public  for 
Oregon." 

The  plaintiff  thereupon  proceeded  with  the 
work  of  preparing  the  grounds  referred  to  in 
the  agreement  for  fishery  purxmsee,  which  he 
continued  until  the  spring  of  1S98,  but  owing 
to  the  difficulties  encountered  in  removing  tlie 
snags,  piling,  and  other  renmants  of  the 
wrecked  fish  traps,  he  did  not  succeed  In  his 
effort,  and  bis  expenses  exceeded  the  receipts 
about  ?16,000.  In  tbe  faU  of  1S97,  he  de- 
manded of  the  defendant  repayment  of  one- 
half  the  money  so  expended  to  that  time,  with 
which  demand  the  defendant  refused  to  com- 
ply, claiming  that  he  was  not  liable  under  tbe 
conti'act  for  any  part  of  such  expensea.  The 
plaintiff,  nevertheless,  tried,  during  the  spring 
of  1S08,  to  put  the  ground  in  proper  condition 
for  a  fishery,  but  without  success.  He  there- 
upon abandoned  further  effort  in  that  direc- 
tion, but  In  the  fall  of  the  year  underto<A  to 
erect  a  fish  trap  on  the  ground,  whereupon  the 
defendant  and  his  wife  notified  him  In  writ- 
ing that  they  declined  to  further  recc^nlze  as 
valid  tbe  contract  set  out  In  the  compiahit. 
The  bnsiness  in  connection  with  tbe  proposed 
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fishery  was  conducted  under  the  name  of 
Hanthorn  &  Qulnn,  and  all  books  ot  account 
kept,  and  all  bills  rendered,  In  that  name. 
The  plaintiff,  however,  had  entire  control 
thereof,  hired  and  dischai^ed  all  employes, 
and  furnished  the  means  with  which  to  pay 
the  expenses.  The  defendant,  who  resided 
near  by.  took  considerable  interest  In  the 
work>  advised  with  the  plaintiff  from  time  to 
time,  was  familiar  with  the  progress  thereof, 
and  at  the  plalntlfTs  request  O.  K.'d  or  ap- 
proved a  part  of  the  time  checks  and  bills 
Incurred  In  Its  prosecution.  After  defendant's 
refusal  to  pay  any  part  ot  the  money  ad- 
vanced and  expended  by  the  plaintiff  In  at- 
tempting to  establish  a  fish^  on  the  leased 
premises,  and  bla  notice  to  plaintiff  to  desist 
from  the  further  nse  thereof  for  any  purpose 
whatever,  this  suit  was  brought  for  an  ac- 
counting; the  cfnnplaint  alleging  that  the  de- 
fendaut  and  plaintiff  were  partners  in  the  en- 
terprise, and  that,  as  such,  the  defendant  was 
liable  fw  one-halt  the  losaes  incurred  In  the 
venture.  The  defendant  admits  the  execution 
of  the  contract,  but  dwles  the  alleged  part- 
nership, and  his  liability  for  any  part  of  the 
expenses  Incurred  by  the  platntlfF  under  the 
agFtement,  and  affirmatively  alleges  that  the 
agreement  as  executed  does  not  etpress  an  the 
terms  and  conditions  agreed  on,  inasmuch  as 
it  does  not  apr^sly  provide  that  he  should 
not  be  liable  for  any  losses  Incurred.  Aftcar 
tlie  testimony  on  behalf  of  the  plaintiff  had 
beffii  taken,  the  defendant  moved  to  dismiss 
the  suit,  and  for  a  decree  against  the  plaintiff 
tor  costs  and  dlsborsements.  but  the  motion 
betafS  oveiTuled,  and  the  case  submitted  on 
the  testimony  of  both  parties,  the  court  found 
that  the  partnmhlp  existed  as  alleged,  and 
that  plaintiff  was  entitled  to  a  decree  against 
the  defendant  for  one-half  the  amount  ex- 
pended by  him.  In  and  about  the  estabUsb- 
ment  of  the  fishery,  over  and  above  a  small 
amount  received  therefrom,  less  one-half  the 
proceeds  of  the  partnership  luroperty.  Fnnn 
this  decree,  the  defendant  appeals. 

J.  N.  Teal,  for  appellant  C.  W.  Fulton,  for 
respondent 

BHIAN,  J.  fafter  stating  the  fact^.  There 
Is  no  controversy  as  to  the  amount  to  be  re- 
covered In  case  the  defendant  la  liable.  Nor 
fs  there  any  serious  qnesttou  that  the  written 
contract  set  out  in  the  complaint  does  not 
embody  the  terms  of  the  agreement  between 
the  parties.  The  defendant  alleges,  and  gave 
some  evidence  tendhog  to  show,  that  It  should 
have  cfflitfdned  a  provision  exonerating  him 
from  liability  for  any  losses  Incurred  in  con- 
dnctlng  the  enterprise,  and  that  It  was  omit- 
ted from  the  agreement  by  mistake;  but  It  Is 
clear,  from  the  testimony,  that  the  writ- 
ten Instrument  contains  the  actual  terms  of 
the  contract  between  the  parties,  and  was  so 
understood  by  them  before  It  was  executed. 
The  defendant  admits  that  the  question  of 
probable  losses  was  discussed  while  the  con- 
tract was  In  course  of  preparation,  but  says 


It  wan  understood  that  he  should  not  be  lia- 
ble foi  any  loss,  and  It  was  Intended  that  such 
a  provision  should  be  inserted  In  the  contract. 
Judge  Taylor,  who  prepared  the  contract,  oa 
the  other  hand,  says  that  the  question  was 
mentioned,  and  he  told  the  parties  that  then 
was  the  time  to  settle  all  such  matters,  as  the 
written  contract  aftor  Its  execution,  would 
prevail;  that  plaintiff  and  defoidant  talked 
the  subject  over,  and  finally  came  to  an  agree- 
ment uimn  that  point  which  was  first  reduced 
to  writing  In  pencil,  read  over  to  the  parties, 
and.  after  having  been  finally  agreed  upon, 
embodied  in  the  contract  which  was  then 
read  over  to,  and  signed  by,  the  parties  la 
duplicate.  The  plaintiff  says  that  whoi.  In 
the  preparation  of  the  agreement,  they  came 
to  the  qiKstlon  of  profits  and  losses,  the  de- 
fendant and  his  wife  suggested  that  he  ^uld 
take  all  the  chances,  but  be  refused  to  accede 
to  that  proposition,  and  told  than.  If  they  in- 
sisted upon  It  he  would  go  no  further  wltb 
the  agreement;  that  It  was  finally  understood 
and  agreed  that  they  should  share  equally  In 
the  losses,  If  any,  apd  the  contract  was  pre- 
pared and  executed  accordingly.  The  written 
contract  must  therefore  be  taken  to  express 
the  real  agreement  of  the  parties,  and  the  only 
question  for  detwmlnatlon  is  whether,  under 
its  iH*ovlBlon8,  the  defendant  Is  Uable  for  one- 
half  the  expenses  Incurred  by  the  plaintiff 
In  the  unsuccessful  attempt  to  establlali  and 
conduct  a  fishery  on  the  premises  described 
therein. 

The  complaint  alleges,  and  the  court  below 
found,  that  the  plaintiff  and  defendant  were- 
partners  in  the  enterprise,  and  that  defendant 
Is  liable  as  such  for  one-half  the  lossra.  A 
Iiartnership  Is  defined  as  a  voluntary  contract 
between  two  or  more  persons  agreeing  to  put 
tiielr  money,  effects,  labor,  and  skill,  or  either 
or  all  In  some  lawful  enterprise  or  business, 
wIUi  a  view  of  dividing  the  prints  or  sharing 
the  losses  which  result  therefrom.  Flower  t. 
Bamekoff,  20  Or.  132,  25  Pac.  370.  11  L.  B. 
A.  149.  Or,  as  defined  by  Mr.  Justice  Moore, 
It  la  "an  agreement,  entered  into  between  two- 
or  more  persons,  to  unite  their  labor,  skill, 
money,  and  property,  or  either  or  all  of  them, 
In  a  lawful  enterprise  for  their  mutual  ac- 
count" WlUls  V.  Crawford,  38  Or.  522,  68 
Pac.  0S5.  64  Pac.  866.  58  L.  R.  A.  904.  In- 
determining  whether  a  partnership  exists  be- 
tween two  or  more  persons,  the  Inteutkm  of 
the  parties  must  govern,  and,  where  the  facts 
are  given,  the  question  Is  one  of  law  fix  the 
court,  from  the  whole  contract  regardless  ot 
what  the  parties  may  call  their  agreement, 
or  of  special  expressions  or  provisions  there- 
in. 1  Bates,  Partn.  fi  17.  Among  the  essen- 
tial elements  of  every  partnership  are  a  com- 
munity of  Interest  In  the  property  and  busi- 
ness, and  the  right  of  survivorship.  Every 
member  of  a  partnership  Is  a  principal  having 
a  Joint  Interest  in  tiie  property,— is  an  agent 
of  his  associates,— and,  upon  the  death  of  his 
partner,  Is  entitled  to  retain  and  dispose  of  tiie 
imrtnei-shlp  effects  In  the  settlement  ol  its- 
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affairs.  A  mere  agreement  to  share  In  the 
profits  and  losses  of  an  enterprise  does  not  of 
Itself  create  a  partnership.  Id.  29;  Sbrum 
V.  Simpson,  155  Ind.  160,  57  N.  E.  708,  48  L. 
R.  A.  782;  Eastman  t.  Clark,  53  N.  H.  279, 
16  Am.  Rep.  192.  "One  essential  elemoit  of 
a  partnerslilp,"  says  Mr.  Justice  Shepley.  "is 
a  community  of  Interest  In  the  subject-matter 
of  it.  •  •  *  From  this  arises  the  right  of 
each  partner  to  make  contracts,  Incnr  liabil- 
ities, manage  the  whole  busIneBS,  and  dispose 
of  the  whole  propaty,  of  the  partnership,  for 
its  purpose,  In  the  same  manner  and  with  the 
same  power  as  all  the  partners  could  when 
actii^  together.  Another  element  la  tiwt;  up- 
on the  dlesolutfon  of  the  partnership  by  the 
death  of  one  of  the  partners,  the  sorrlTcffB 
become  entitled  to  retain  and  dispose  of  tbe 
partnership  (^Tects  for  a  settlement  of  all  Its 
affairs,  and  for  a  distribution  of  tbe  lemalnhig 
fund.  However  the  arrangement  of  bu^esa 
may  asRlndlate  it  to  a  partnership,  if  It  be 
such  that  on  the  death  of  one  Interested  this 
becomes  impossible,  It  will  be  evidence  that 
there  was  no  proper  partnership  existing." 
Dwinel  t.  Stone,  30  Me.  381.  And  In  Roper 
T.  Schaefer.  35  Mo.  App.  30,  the  law  la  said 
to  be  "that  simple  participation  in  the  profits 
and  losses  of  a  business  does  not  constitute  a 
partnership,  but  there  must  be  such  a  com- 
munity of  Interest  as  enables  each  party  to 
make  contracts,  manage  the  bualneas,  and  dis- 
pose of  the  whole  property;  and  this  rule  Is 
the  same  as  to  third  persons,  unless  the  party 
sought  to  be  charged  has  so  acted  as  to  lead 
the  plaintiff  to  believe  a  partnership  to  extet, 
and  to  act  upon  ancb  a  belief."  So,  also.  In 
Ashby  T.  Shaw,  82  Mo.  76:  "The  relation  of 
partnership  does  not  exist  between  persona 
associated  in  a  commtm  undertaking,  imless 
each  one  has  the  right  to  manage  the  whole 
business,  and  to  dispose  of  the  entire  propnty 
Involved  In  the  enterprise,  for  Its  purpose,  In 
tbe  same  manner  and  with  the  same  power 
as  all  can  when  acting  togethar." 

By  the  application  of  these  prindples  to  the 
facts,  It  Is  not  dlOlcult  to  determine  wheth^ 
a  partnership  actually  existed  between  the 
plQlntlffl  and  the  defendant.  Turning  to  tlae 
written  agreement,  from  the  terms  of  which 
this  qoestlon  must  be  determined,  we  ■  find 
that  its  salient  features  are:  (1)  That  the  de- 
fendant and  wife  "let,  leased,  and  demised"  to 
the  plaintiff,  "hia  belrs  and  assigns,  toe  a 
term  of  10  years,  •  •  •  for  fishery  pur- 
poses," certain  described  rights  and  premises. 
In  consideration  of  the  sum  of  $1  and  other 
valuable  consideration.  (2)  A  joint  use  was 
C^ven  the  plaintiff  with  the  d^endant  of  a 
certain  wharf.  (3)  The  plaintiff  was  given 
tiie  privilege  of  pasturage  for  "all  horses  and 
and  other  stock  used  by"  him  "In  carrying  on 
and  operating  a  fishery"  on  the  leased  prem- 
ises. And  <4)  the  lessw  warranted  peaceable 
nse  and  «)Joyment  of  the  premises  to  tbe 
plaintiff,  "his  hehrs,  executors,"  etc.  In  con- 
sideration of  these  covoiants  and  agreements 
on  the  part  of  the  defendant  the  plaintiff 


agreed:  (1)  That  he  would  take  ebat^  of  flie 
premises,  and  "win,  In  the  first  Instance,  each 
year,  advance  all'  moneys  necessary  tboefor, 
and  will  construct  all  necessary  bnlldinga, 
and  make  all  necessary  improvements,"  etc., 
"in  order  to  establish  and  operate  upon  said 
leased  premiaea  a  flsbwy,"  etc  ^  That  be 
would  "opwate,  conduct,  and  carry  on  said 
flshety."  and  dispose  of  the  fish  caught  as 
provided  In  the  contract  (3)  That  he  would 
keco  boo^  of  account  covcalng  all  tbe  trans- 
actions, whlcta  should  be  open  to  the  Inspec- 
tion of  all  parties  Interested.  (4)  At  tbe  end 
of  each  flshhig  season,  he  would  pay  to  tbe 
defendant  "one-half  tbe  net  proceeds  derived 
from  aaid  fishery,  after  paying  all  exptaaaes 
and  Indebtedneaa  Incurred  In  establlaibfngt 
conducting,  and  opiating  the  same."  So  far, 
it  is  clear.  The  contract  la  nothing  man  tlian 
a  mere  lease  from  the  defendant  to  the  plain- 
tiff of  certain  fishery  grounds,  wltti  an  agree- 
ment on  his  part  to  establish  a  fidiery  thoe- 
on,  to  operate  the  same,  and  pay  to  the  de- 
fmdant  one-half  Oie  net  proceeds  as  rentaL 
But  the  next  clause  Is  the  one  that  baa  given 
rise  to  this  litigation.'  By  It  plaintiff  and  de- 
fendant mutually  agreed  "that  they  will  eadi 
bear  one-half  of  ibe  cost  and  expense  of  said 
bnUdings,  improvements,  and  gear  and  plant 
and  the  necessary  cost  and  expense  of  main* 
talnlng  and  operating  said  fishery,  and  evoy- 
thing  connected  therewith,  and  that  th^  will 
share  equally  ta  tbe  profits  and  losses  of  said 
fishery."  The  plaintiff's  position  la  Oiat  by 
this  stlpnlatlon.  In  connection  with  Uie  prevl- 
ons  agreement  on  bis  i»art  to,  "In  tlie  Oist 
Instance,  each  ye&r,  advance  all  moneys  neces- 
sary therefor,"  and  c<»istnict  tbe  necessaiy 
buildings,  etc..  In  order  to  establish  and  op- 
erate a  fishery,  etc.,  tbe  parties  became  In 
effect  partners,  Johitly  Interested  in  tbe  brai- 
ns, and  liable  equally  ftv  the  losses  Incnr- 
red  thovbi.  Standing  alone,  and  without  ref- 
«'ence  to  the  context  the  clause  would  seem 
to  support  tbe  plaintiff's  contention,  but  It 
must  be  Interpreted  in  connection  with  tiie 
other  provldtms  of  tiie  contract  and  the  eri- 
dent  purpose  of  tbe  agreement  so  as  to  cany 
out  the  Intoitlons  of  tbe  parties  thereto. 

Taking  tbe  agreement  as  a  whole,  we  do 
not  think  It  created  the  relation  of  partnen 
between  the  plaintiff  and  defendant  On  Its 
face  It  purports  to  be,  and  is.  n<^lns  more 
than  a  lease  by  def«idant  to  tbe  plaintiff  of 
certain  deacribed  premises  and  fishing  rights 
for  tbe  term  of  10  yearn,  and  has  none  <a  tbe 
ordinary  cbaracteristlcs  of  a  partnmUp 
agreement  There  la  to  be  no  community 
of  Interest  between  tbe  plaintiff  and  dtfend* 
ant  In  tbe  property  b^onglng  to  tbe  pnjftm- 
ed  fishery,  or  In  the  business,  nor  Is  tbe  de- 
fendant to  bave  any  control  thweof,  w  make 
any  contracts  wlUi  refermce  thereto.  The 
plaintiff  Is  given  the  raitire  and  exclnsin 
possession  of  the  leased  premises,  and  of  the 
management  and  control  of  the  fishery  and 
of  the  business  connected  tiberewitb.  The 
defmdant  faaa  no  voice  ta  the  matter  what- 
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«ver.  He  has  do  power  to  make  contracts, 
Incur  liabilities,  to  bind  the  fishery  or  pro^H 
-erty,  to  manage  the  business,  sell  or  dispose 
of  the  fishery  or  Its  products,  and.  If  the 
plaintiff  had  died,  could  not,  as  a  partner, 
have  retained  and  disposed  of  the  property. 
The  situation  of  the  parties,  the  evident  pur- 
pose and  object  of  the  agreement,  its  terms 
and  provisions,  and  the  manner  In  which  the 
business  was  to  be  conducted,  are  wholly 
Inconsistent  with  the  theory  of  a  partnership. 
Under  such  an  Interpretation  of  the  contract, 
the  defendant  was  putting  Into  the  partner- 
ship business  vftluable  fishing  grounds  and 
wharfage  rights  without  any  compensation 
whatever,  and  was  irrevocably  vesting  in 
the  plaintiff,  not  only  the  exclusive  posaes- 
aion  of  the  leased  premises  for  the  term  of 
10  years,  but  the  right  to  make  such  con- 
tracts, Incur  such  liabilities,  and  expend  such 
sums  of  money  in  connection  with  the  pro- 
posed fishery,  during  the  entire  term  of  the 
lease,  as  in  bis  judgment  might  seem  advisa- 
ble; aud  the  defendant  would  be  liable  for 
one-half  thereof,  although  excluded  from  any 
participation  In  the  management  or  control 
of  the  business.  It  Is  imjwBsible  to  believe 
that  either  of  the  parties  Intoided  any  such 
agreement 

It  may  be  eald,  however,  that  It  Is  imma- 
terial, for  the  purpose  of  this  case,  whether 
the  plaintiff  and  defendant  Itecame  partners 
under  the  terms  of  the  agreement  since  It 
Is  provided  therein  that  they  wUl  each  bear 
ooe-balf  the  cost  and  expense  of  establish- 
ing and  operating  a  fishery  on  the  premises 
described  in  the  complaint  aud  will  share 
equally  In  the  profits  and  losses  thereof. 
Bat  before  the  plaintiff  can  recover  under 
this  provision,  unless  the  defendant  la  to  be 
^eemed  a  partner,  and  the  case  disposed  of 
<m  equitable  principles  applicable  to  such  re- 
lationship, he  must  show  that  he  has  com- 
plied with  the  terms  of  the  contract  on  his 
part;  and  this.  It  is  substantially  admitted, 
he  failed  to  do.  Under  the  contract  he 
agreed  to  construct  all  necessary  buildings, 
make  all  necessary  improvements,  and  sup- 
ply all  necessary  gear  and  plant  "in  order 
to  establish  and  operate  upon  said  leased 
premises  a  flsh«-y."  advancing.  In  the  first 
instance,  all  moneys  necessary  therefor. 
And  before  he  has  a  right  of  action  against 
the  defendant  under  the  profit  and  loss 
danse  of  the  agreement  he  must  show  that 
he  has,  in  fact,  established  and  operated  a 
flabery  upon  such  premises:  and  this  he  has 
not  done.  By  the  agreement,  the  defoidant 
atlpulated  that  he  would  bear  one-half  of  the 
cost  and  expense  of  such  buildings,  gear,  and 
plant  as  might  be  necessary  to  establish  the 
flabery,  and  one-half  of  the  expense  of  oper- 
ating the  same,  and  would  share  equally 
with  the  plaintiff  In  the  profits  and  losses  of 
**SBld  flahery."  But  unless  a  flshoy  was  in 
ftet  eatabliahed  by  the  plaintiff,  as  provided 
In  the  contract,  tha«  was  no  obligation  on 
Ala  part  He  did  not  agree  to  malce  any  ad; 


vances,  or  In  any  way  reimburse  the  plain- 
tiff for  money  expended  In  an  abortive  at- 
tempt to  establish  one.  Now  the  evidence 
shows,  and  it  is  not  seriously  disputed,  that 
plaintiff  never  did  establish  a  fishery  on  the 
leased  premises,  because  he  did  not  succeed 
in  removing  the  snags,  piling,  and  other  ob- 
structions, so  that  the  ground  could  be  suc- 
cessfully used  for  seining  purposes.  After 
three  or  four  years  of  ineffectual  effort,  find- 
ing that  the  expense  was  bo  much  more  than 
had  been  anticipated,  he  practically  abandon- 
ed the  enterprise.  The  evidence  shows  that 
it  waa  possible  to  dear  the  ground  so  that  It 
could  have  been  made  available  for  fishing 
purposes.  The  fact  that  the  work  was  more 
expensive  than  plaintiff  or  any  one  else  an- 
ticipated Is  no  excuse  for  his  failure  to  com- 
ply with  the  terms  of  bis  contract  "If,"  as 
said  by  the  supreme  court  of  Minnesota  In 
Stees  V.  Leonard,  20  Minn.  494  (Oil.  448),  "a. 
man  bind  himself,  by  a  positive,  express  con- 
tract to  do  an  act  In  Itsdf  possible,  he  must 
perform  his  engagement  unless  prevented  by 
the  act  of  God,  the  law,  or  the  other  party 
to  the  contract  No  hardship,  no  unfore- 
seen hindrance,  no  difficulty  short  of  Impoa- 
slbllity,  will  excuse  him  from  doing  what  he 
has  expressly  agreed  to  do.  This  doctrine 
may  sometimes  seem  to  bear  heavily  upon 
contractors,  but,  in  such  cases,  the  hardship 
Is  attributable,  not  to  the  law,  but  to  the 
contractor  himself,  who  has  Improvidently 
assumed  an  absolute,  when  he  might  have 
undertaken  only  a  qualified,  liability.  The 
law  does  no  more  than  enforce  the  contract 
as  the  parties  themselves  have  made  It 
Many  cases,  Ulnstratlng  the  application  of 
the  doctrine  to  every  variety  of  contract  are 
collected  in  the  note  to  Cutter  v.  Powell,  2 
Smith,  Lead.  Cas.  1."  And.  In  Stone  v.  Den- 
nis. 3  Port  231.  at  page  241,  It  Is  said: 
"Where  a  contract  does  not  contain,  on  Its 
face,  anything  Impossible,  illegal,  or  Immor- 
al, and  where  there  does  not  appear  to  have 
arisen  anything  subsequKit,  In  the  making 
of  It  which  renders  it  so,  and  It  Is  founded 
upon  a  sufficient  consideration,  the  party 
making  It  Is  held  to  Ita  performance.  It  Is 
the  duty  of  the  contracting  parties  to  provide 
against  contingencies;  they  are  presumed  to 
know  whether  the  completion  of  the  duty 
they  undertake  be  within  their  power. 
Therefore,  to  excuse  them  from  the  perform- 
ance of  their  contracts,  they  must  tning  them- 
selves within  some  one  of  the  above  provi* 
slona.  Without  It,  however  hard  the  cast 
may  be,  the  party  la  held  to  his  contract" 
In  the  recent  case  of  Publishing  Co.  v.  Moore, 
183  U.  S.  642,  22  Sup.  Ot  240,  46  L.  Ed.  366. 
Mr.  Justice  White  says:  *'A  court  of  law 
possesses  no  dispensing  powers;  It  cannot 
Inquire  whether  the  parties  have  acted  wise- 
ly or  rashly  In  respect  to  any  stipulation  they 
may  have  thought  proper  to  introduce  into 
their  agreements.  If  they  are  competent  to 
contract  within  the  prudential  rules  the  law 
has  fixed  as  to  parties,  and  there  faaa  been 
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no  fraad,  circnmTratlon,  or  UlegsUty  in  the 
case,  the  court  is  bound  to  enforce  the  agree- 
meat.  Men  may  enter  hito  ImproTldent  con- 
tract where  the  advantage  la  knowingly  and 
strikingly  against  them;  they  may  also  ex- 
pend thtir  property  upon  Idle  or  worthless 
objects,  or  give  it  away,  ff  they  please,  with- 
out an  equivalent,  In  spite  ot  the  powers  or 
Interference  of  the  court."  It  follows,  there- 
fore, that,  however  onerous  the  agreement 
on  the  part  of  the  platntUf  to  establish  and 
operate  a  fishery  upon  the  leased  ground 
proved  to  be  by  actual  experience,  the  hard- 
ship affords  no  excuse  for  his  failure  to  per- 
form his  contract,  or  ground  for  relief  as 
against  the  defendant  He  did  not,  in  fact, 
establish  and  operate  a  flahery;  and  this  was 
a  condition  precedent  to  his  right  to  enforce, 
against  the  defendant,  the  proTlsIon  requir- 
ing the  latter  to  share  In  the  profits  and 
losses  of  the  fishery  to  be  established. 

It  follows  that  the  decree  of  the  court  be- 
low must  be  reversed,  and  It  la  so  ordered. 


(41  Op.  sny 

PARKER  V.  PAGE  et  al. 
t    (Supreme  Court  of  Oregon.   Auff.  4,  1602.) 

LBASB-CONTINUATION— LIABIUTT  TOR  IH- 
PROVBMENTa. 

1.  A  lease  for  10  years  is  "continued,"  so  as 
to  relieve  the  lessor  from  liability  for  improve- 
mentp,  under  provision  that  it  "this  lease  can- 
uot  be  continued  after  expiration  of  said  ten 
years,  by  mutual  agreement  of  the  parties,"  the 
lessor  Bhould  pay  for  the  improremeots,  where 
the  parties  were  unable  to  arrive  at  any  defi- 
nite RRreement  as  to  readjustment  of  their  re- 
lationship, and  tiie  tenant  held  over,  and  the 
lessor  accepted  rent,  thus  creating  a  tenancy 
from  year  to  year. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBrlde,  Judge. 

Action  by  H.  B.  Parker  against  Charles  H. 
Page  and  another,  executors  of  E.  C.  Crow, 
deceasod.  Judgment  for  defendants.  Plain- 
tiff appeals.  Affirmed. 

This  Is  an  action  to  recover  upon  an  alleged 
breach  of  contract.  On  May  5,  1887,  E.  C. 
Crow  leased  to  plaintiff  lota  3  and  4,  block 
7,  In  McClure'B  Astoria,  and  the  water  front 
adjacent  thereto,  for  the  term  of  10  years, 
from  August  1,  18S7,  at  a  monthly  rental  of 
¥25,  payable  In  advance,  for  each  month  dur- 
ing the  term,  by  an  agreement  in  writing  con- 
taining the  following  stipulations,  among  oth- 
ers: "And  In  case  this  lease  cannot  be  con- 
tinued after  the  expiration  of  said  ten  years, 
by  mutual  agreement  of  the  parties  thereto, 
then  the  substantial  and  suitable  improve- 
ments, such  as  wharves  or  warehouses,  or 
both,  that  shall  have  been  constructed  by  said 
Parker  or  his  assigns,  and  shall  be  remaining 
on  said  lots  or  water  front  at  such  expiration 
of  this  lease,  shall  be  ptircliased  by  said  Crow 
or  his  assigns,  of  said  Parker  or  his  assigns, 
at  a  fair  valuation,  to  be  determined  by  arbl- 
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tratlon  In  the  usual  manner  In  case  Oie  par- 
ties hereto  cannot  agree  tbereta  •  •  • 
And  said  Parker,  party  of  the  second  part, 
hereby  engages  and  agrees  *  *  *  to  sur- 
render the  same  to  B.  G.  Grow  or  his  assigns 
at  the  teminatlon  of  this  lease,  or  of  any 
contlnuaUon  thereoj;  with  the  tanpiovements," 
ete.  The  complaint  sets  fwfb  the  execotlMt 
of  the  lease,  the  above  conditions,  and  the  con- 
struction upon  the  premises  Of  a  wharf  and 
warehouse,  and  their  present  value,  and,  as 
grounds  for  recovery,  alleges  that,  at  the  time 
of  termination  of  said  leas^  plaintiff  called 
upon  Crow  tor  a  renewal  thereof,  bat,  be  be- 
ing physically  and  mentally  unable  to  attend 
to  business,  application  was  made  to  his  at- 
torney and  agent,  who  refused  to  renew  the 
same,  saying  that  tbm  was  no  money  on 
hand  with  which  to  settle  for  the  improve- 
ments, and  farther  stating  Oiat  the  mattor 
wonld  be  attended  to,  bnt  no  settiement  was 
ever  arrived  at,  and  that  Crow  and  bis  repre- 
sentatives, the  defendants  bereln,  refused  to 
renew  the  said  lease  or  pay  the  value  of  said 
improvements.  The  defense  interposed  was 
that  the  lease  had  been  continued,  by  agree- 
ment of  the  parties.  In  cmtormlty  to  the  stlp- 
iflatlon,  and,  therefore,  fliat  Crow's  estate  was 
not  liable  for  the  Improvements.  B.  0.  Crow 
died  testate,  AprU  11,  1889.  and  on  the  2(Hh 
the  defendapts  wtn  appointed  executors  of 
his  will,  Parker  testified  in  substance  that 
he  sew  Crow  at  Knappa  about  a  year  before 
his  death,  which  was  befwe  the  lease  ex- 
pired; that  he  tixea  wanted  to  make  aonte  Im- 
proremente  on  the  wharf,  and  to  get  the  lease 
renewed,  and  that  was  the  only  tliiae  he  apoke 
to  the  deceased  about  each  renewal;  that  a 
short  time  before  Crow  died,  but  after  the 
lease  had  expired,  be  went  to  see  him  again, 
bat  found  him  In  such  a  ccmdltlon  tiiat  he 
could  not  talk  about  tlie  matter,  whereupon 
he  went  to  see  Mr.  Page^  who,  with  Hr. 
Brown,  bad  been  appohited  to  loMc  after  the 
estate,  and  spoke  to  him  about  renewing  the 
lease,  bnt  that  Page  urged  him  to  ke^  it 
longer,  and  said  that  It  was  "all  right";  tbat 
the  terms  of  the  lease  would  be  all  right;  to 
keep  It  along  until  they  could  get  some  money, 
and  they  would  aettie:  that  they  bad  no 
money,  and  would  have  to  sell  aome  of  Ae 
property,  and  obtein  It  In  that  way;  that  they 
did  not  want  to  extend  tbe  lease  or  stve  a 
new  one,  because  It  wonld  tie  up  tbe  pnip- 
trtf,  and  they  would  not  be  able  to  sen,  as 
It  was  their  purpose,  the  estete  being  involv- 
ed a  good  deid  in  debt;  tbat  he  saw  Page 
a  time  or  two  after  Crow's  death  wltta  the 
same  result;  that  he  airtced  leave  to  make 
improvements  on  tbe  premises  wlttioat  r^ard 
to  the  lease,  and  let  tbe  rent  run  on  from 
mraitii  to  month,  but  be  would  not  allow  any 
Improveroente  to  be  made,  because  be  thoogbt 
it  would  be  settled  In  a  tew  days;  that  Crow 
and  be  were  okl  friends,  and  he  contimied  to 
ke^  the  place,  and  as  long  as  he  could  get 
along  he  .kept  it,  and  raited  It  to  other  t>ar- 
ties,  and  kept  it  on  that  account  more  an  aa 


Digitized  by  Google 


OrJ  PAKKER 

accommodation  than  anything  else;  that  aft- 
er Crow  died  lie  went  to  see  Mr.  Powers  and 
Mrs.  CuUon,  Crow's  belrs,  and  they  urged  him 
to  keep  It  longer;  that  he  wanted  a  lease,  and 
talked  with  Brown  alwut  it,  who  said  that  it 
would  all  be  fixed  op  after  awhile.  It  is  fur- 
ther shown  tbat  plaintiff  continued  to  pay  the 
speciSed  rental  to  Crow  and  his  executors  for 
something  like  two  years  after  the  expiration 
of  the  lease;  that  on  February  9,  1808,  he 
sublet  to  Borthwick,  and  collected  rent  from 
hiui,  which  he  paid  to  Crow  and  hia  execu- 
tors; that  plalntifT  finally  stopped  payment  of 
rent,  and,  upon  notice  to  quit,  surrendered  the 
property  in  obedience  thereto.  The  plalntiif 
having  rested  his  case,  the  court,  on  motion 
of  defendants,  directed  the  jury  to  return  a 
verdict  in  their  favor,  wliich  having  been  done 
a  judgment  of  involuntary  nonsuit  was  enter- 
ed against  the  plalntifT,  from  which  he  ap- 
peals. 

J.  Q.  A.  Bowlhy  and  C.  W.  Fulton,  for  ap- 
pellant. Geo.  Noland  and  John  H.  and  A. 
M.  Smith,  for  respondents. 

WOLVEBTON,  J.  (after  stating  the  facta). 
The  complaint  is  based  upon  the  theory  of  a 
refusal  upon  the  part  of  Crow  and  his  ex- 
ecutors, at  the  expiration  of  the  term,  to  re- 
new the  lease  for  a  like  term  of  10  years. 
Parker  saw  Crow  but  once,  however,  with 
reference  to  the  lease,  which  was  at>out  a 
year  prior  to  his  death,  and  more  than  four 
months  prior  to  the  expiration  thereof;  and 
although  he  testified  that  he  wanted  to  make 
some  Improvements,  and  get  the  lease  re- 
newed, it  Is  not  developed  what  Crow  said 
or  agreed  to  at  that  time,  or 'whether  or  not 
he  encouraged  plaintiff  to  believe  that  he 
would  accede  to  his  wishes,  or  flatly  refused 
him.  In  other  words,  the  result  of  the  con- 
ference is  In  no  way  made  to  appear,  and 
it  is  not  shown  that  the  parties  came  to  any 
understanding  whatever  In  modification  of  or 
In  respect  to  the  agreement  then  In  force. 
There  appears  to  have  been  no  other  effort 
on  the  part  of  Parker  to  adjust  the  matter 
until  after  the  expiration  of  the  lease;  the 
next  being,  as  he  said,  a  little  before  Crow's 
death,  who  being  unable  to  talk  aboat  the 
matter,  the  conference  was  had  with  Page, 
who  had  been  appointed  to  look  after  his  '. 
business.  Other  efforts  followed,  after  this, 
with  the  executors  and  heirs  of  the  deceased, 
and  all  with  the  same  result,— that  no  agree- 
ment was  arrived  at,— and  In  the  meanwhile 
plaintiff  continued  In  possession,  and  paid  the 
rent,  as  before,  and  Crow  and  his  representa- 
tives continued  to  accept  the  same  without 
disturbing  taloi  In  the  enjoyment  of  the  praa- 
Ises. 

The  old  and  strict  rule  of  the  common  law 
that  whatever  annexations  were  made  to  real 
property  by  a  tenant  became  a  part  of  the 
realty,  and  "ould  only  be  severed  by  the  con- 
sent of  the  landlord,  has  been  much  relaxed 
to  meet  the  requirements  of  manufacturing 
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enterprises  and  trade  relations  (Wood,  LandL 

6  T.  §  526;  Alberson  v.  Mining  Co.,  39  Or. 
554,  65  Pac.  978);  but  the  present  cose  Is 
In  no  way  affected  by  It,  as  It  was,  by  the 
intendment  of  the  agreement,  evidently  the 
purpose  of  the  parties  that  the  improvements 
in  question  were  to  become  Inseparably  an- 
nexed to  the  realty,  but  that  the  landlord 
should  pay  the  tenant  for  them  in  case  the 
lease  could  not  be  continued,  after  the  expira- 
tion of  the  term,  by  mutual  agreement  of  the 
parties.  Kutter  v.  Smith,  2  Wall  491,  17  L. 
Ed.  830.  By  the  very  great  weight  of  Ameri- 
can authoritj',  where  there  has  been  a  leas- 
ing for  a  year,  or  for  a  term  of  years,  and  a 
holding  over  after  the  term  with  the  tacit 
acquiescence  of  the  landlord,  the  relationship 
and  agreement  of  the  parties  Is  converted  Into 
a  technical  tenancy  from  year  to  year.  This 
result  springs  from  the  act  of  the  tenant  in 
holding  after  tbe  term,  by  which  be  becomes 
a  trespasser,  and  the  landlord's  recognition 
of  his  lawful  right  to  continue,  by  which  the 
tort  is  waived;  and  tbe  law  Implies  a  contract 
of  further  leasing— that  Is,  from  year  to  year— 
upon  the  same  terms  and  conditions  contained 
in  the  expired  lease.  It  is  optional  with  the 
landlord  whether  to  treat  the  continued  hold- 
ing as  a  trespass  or  to  regard  the  act  of  tbe 
tenant  as  lawful,  and  the  tenant  has  no  al< 
ternatlve  bnt  to  abide  his  determination;  but, 
wlien  the  landlord  has  once  made  his  election 
by  recognition  of  the  tenancy,  he  cannot  there- 
after deny  the  relationship.  Wood,  Landl.  & 
T.  §  13;  18  Am.  St  Eng.  Enc.  Law  <2d  Ed.) 
407.  Such  is  the  solicitude  that  the  rule 
should  be  certain  tn  Its  effect  and  operation 
that  the  courts  adopting  It  have  quite  uni- 
formly implied  the  contractual  relationship  of 
a  tenancy  from  year  to  year  even  where  the 
holding  over  is  slight,  and  the  landlord  has 
either  expressly  or  by  implication  elected  to 
treat  It  as  lawful.  Delashman  v.  Berry,  20 
Mich.  2»2.  4  Am.  Rep.  392;  Mason  v.  Wler- 
engo's  Estate,  113  Mich.  151,  71  N.  W.  489, 

07  Am.  St.  Rep.  461;  Peehl  v.  Bumbalek 
(Wis.)  74  N.  W.  545;  Conway  v.  Starkweath- 
er. 1  Denlo,  113;  Adams  v.  City  of  Cohoes, 
127  N.  Y.  175.  28  N.  B.  25;  Haynes  v.  Al- 
drlch.  133  N.  Y.  287,  31  N.  E.  94.  28  Am.  St. 
Rep.  636;  Cavanaugh  v.  Clinch,  88  Ga.  610. 
15  S.  E.  673;  Wolffe  v.  Wolff,  09  Ala.  MO. 
44  Am.  R^.  R26;  Bradley  v.  Slater,  50  Neb. 
682.  70  N.  W.  258;  Smith  v.  Snyder,  168  Pa. 
541,  32  AO.  64;  Cloth  Co.  t.  Gardner,  99  111. 
151. 

It  is  urged,  however,  that  the  law  creates 
the  tenancy,- that  Is,  Implies  the  agreement 
from  the  acts  of  the  parties,— and  that  It 
lacks  the  characteristics  of  a  mutual  agree- 
ment, such  as  was  contemplated  by  the  par- 
ties, the  failure  of  which  would  make  It  in- 
cumbent upon  the  lessor  to  pay  for  the  Im- 
provements. Mr.  Chief  Justice  Bean,  In- 
Twiss  V.  Boehmer,  39  Or.  359.  362,  65  Pac. 
18.  says:  "The  relation  of  landlord  and  ten- 
ant exists  by  virtue  of  a  contract,  express  or 
Implied,  and.  to  constitute  such  a  relationship. 
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there  must  be  an  occupancy  of  the  premlBes 
In  subordination  to  tbe  title  of  the  lessor,  and 
with  his  permission,  express  or  Implied." 
Now  the  contract  Is  none  the  less  mutual  be- 
cause it  la  implied,  and  the  correlative  obli- 
gatlona  are  Just  as  binding  in  tbe  one  case  as 
Id  the  other.  True,  the  tenant's  cmtlnued 
holding  is  primarily  a  trespass,  but  the  law 
wIU  not  permit  him  to  gain  any  advantage 
because  of  his  wrongdoing.  Of  this  whole- 
some rule,  he  Is  charged  with  knowledge-  He 
is  also  charged  with  knowledge  of  the  fact 
that,  if  he  cmttaaes  In  posaeselon  without 
some  different  agreement  respecting  bla  hold- 
ing, the  tendlord  may  then  treat  blm  as^a 
tenant,  whether  he  desires  such  relation  or 
not  So  that  when  a  tenant  holds  ovw  after 
his  term  of  one  or  more  years,  although  be 
commits  a  trespass  la  so  doing.  It  is  tanta- 
mount to  an  offer  on  his  part  to  the  landlord 
to  continue  tbe  same  relationship,  but  only 
ftam  year  to  year;  and  when  tbe  landlord 
accepts  the  olftf,  which  may  be  by  implied  or 
express  assent,  there  Is.  in  legal  parlance,  a 
meeting  of  the  minds  tm  all  Intents  and  pur- 
poses. It  Is  said  that  tbe  law  raises  the  con- 
tract, but  fbe  partlea  necessarily  act  In  view 
of  the  law;  and  whenever  they  put  them- 
selres  In  a  condtthm  or  position  that  the  law 
will  make  for  them  a  compact  with  correla- 
tive obllgatlonB,  which  they  cannot  disregard 
without  hicurrlng  liability,  there  springs  a 
mutuality,  a  meeting  of  the  minds,  as  much 
as  though  there  was  express  assent  on  t>oth 
sides  to  the  contractual  relations.  For  a  more 
elabfMrate  dlscnseion  of  the  subject,  see  opin- 
ion of  Earl,  C.  In  Schuyler  v.  Smith,  61  N. 
T.  306,  10  Am.  Bep.  600,  where  the  same  re- 
sult was  reached.  So  we  conclude  here  that, 
as  to  plaintiff,  bis  continuance  in  possession 
without  any  different  agreement  as  to  the 
leaeing  than  tiiat  Which  was  entered  into  May 
5, 1S87,  was  tantamount  to  a  proffer  to  Grow 
to  create  a  tenancy  firom  year  to  year,  and 
when  Grow  accepted  the  rent,  and  allowed 
him  to  continue  without  objection,  the  minds 
of  the  parties  were  as  one,  and  there  was 
henceforth  a  mntnality.  and  a  complete  agree- 
ment by  whlcb  there  was  a  continued  leasing. 
Under  the  terms  of  the  wlglnal  lease,  it  was 
left  abs(dntdy  to  the  optiaa  of  the  plaintiff 
whether  he  would  agree  to  a  continuance  of 
tbe  relationship  with  Crow.  If  he  bad  de< 
cllned  to  oontinue  it,  and  surrendered  posses- 
sltm  at  the  end  of  th^  term,  there  would  have 
beai  but  one  thing  tas  Grow  to  do,  and  that 
would  be  to  pay  the  value  of  the  Improve- 
ments. But,  Instead  of  taking  this  course,  be 
continued  In  possession,  and,  the  law  charging 
him  with  fall  knowledge  of  tbe  effect  of  his 
act  In  BO  doing,  the  new  tenancy  from  year 
to  year  baa  been  established  through  his  own 
volition. 

•  It  is  furtho:  Insisted  that  the  platattUT  re- 
mained in  possession  pursuant  to  an  agree- 
ment that  his  so  holding  over  wafl  not  to  be 
construed  as  a  waiver  of  his  claim  for  the 
value  of  the  Improvements.   The  testimony, 
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however,  has  no  tendency  to  the  eatabllsfa- 
ment  of  such  an  agreement.  Tbe  only  con- 
ference Parker  had  with  Crow  with  reference 
to  the  lease  was,  as  we  bare  seen,  about  a 
year  prior  to  his  death,  but  it  Is  not  shown 
that  they  came  to  any  or  different  understand- 
ing then;  and,  without  more,  Parker  continu- 
ed In  possession  after  the  term,  paid  ills  rent, 
and  the  same  was  accepted,  and  so  It  con- 
tinued tcx  about  two  years  or  more.  Other 
efforts  to  arrive  at  a  settlement  were  bad 
with  the  executors,  but  no  such  efforts  appear 
to  hare  been  made  until  after  the  expiration 
of  the  lease,  and  It  Is  probable  that  at  the 
time  the  new  relations  had  been  formed. 
Whether  they  were  or  not,  tbe  testimony  ex- 
cludes the  possibility  of  any  agreemoit  tbat 
the  holding  over  shonld  not  oonstltate  or  op* 
enito  as  a  waiver  of  the  dalm  toe  Improve- 
ments,  and  the  most  tiiat  can  be  deduced 
from  thdr  several  ccmferenoes  Is  that  the  par- 
ties were  endeavoring  to  readjust  their  rela- 
tionship, which  Involved  as  well  the  matter  oC 
the  Improvements,  but  they  were  utta-ly  un- 
able at  any  time  to  arrive  at  any  definite  or 
ultimate  agreement  respecting  the  same,  w  to 
accomplish  a  settlement  of  their  differencea. 

It  Is  farther  urged  tbat  the  tma  "con- 
tinued" by  Intendment  of  the  parties  means 
"renewed,"  and  should  be  so  read  In  tbe 
lease,  and,  thus  read.  It  signifies  a  renewal  of 
tbe  original  tenn  of  10  years.  This  weald  be 
a  strained  and  unnatural  construction  of  tSie 
term,  as  In  Ita  ordinary  sense  it  has  Kppeo- 
prlate  application  in  tbe  connectioii  In  wUch 
it  Is  emidoyed.  The  lease  Is  osentlally  con- 
tlniMd  under  a  tenancy  from  year  to  year. 
In  either  evoit,  there  oould  be  no  holding  al^ 
solntely  under  tin  old  lease.  Tbe  reUtion- 
shlp  would  be  continued  by  a  holding  over, 
thereby  creating  a  tenancy  from  year  to  year, 
as  well  as  by  a  renewal,  which  would  be  the 
creation  of  a  new  term;  so  that  the  word 
"continued,"  In  Ito  ordinary  signification, '  la 
appropriate  In  charaetertadng  any  continuance 
whlcb  may  be  had  by  mutual  agreement  ol 
tbe  parties;  and  we  most  give  It  tiiat  mean- 
ing here.  The  context  w  a  construction  ot 
tbe  agreement  by  tbe  toar  comers  calls  for 
none  ofbee.  In  arriving  at  this  concOuBlon,  we 
have  not  overio<Aed  the  case  of  PhlUlpB  v. 
Reynolds  (Wash.)  05  Pac.  810,  72  Am.  Bt. 
B^.  107.  In  that  case,  however,  the  lesson 
agreed  tbat  at  the  expbatUm  of  tbe  terra  th^ 
would  buy  the  buildings  or  extend  the  lease. 
They  attempted  to  relieve  themselves  ct  ^ 
obligation  by  granting  an  utenskm  for  one 
day,  and  the  court,  very  pn^ia-Iy  said  the  act 
was  not  wltiiln  the  purview  of  the  contract 
and.  construing  It  as  a  wb(^  dedared  tbat 
by  the  Intendment  of  tiie  parties  tiia»  Ahould 
be  a  renewal  for  another  texm  of  12  years. 
The  lessors  would  not  so  much  as  afford  the 
oppntunity  of  a  tenancy  from  year  to  year, 
and  arbitrarily  fixed  a  nominal  limit  toe  a 
new  term;  so  that  tiiere  Is  no  sodi  analt^ 
between  that  case  and  this  as  to  establish 
a  precedent  far  our  constmctton  of  tbe  pre^ 


Digitized  by  Google 


Or.)  SMALL 

«Dt  lease.  Upon  the  evidence  adduced,  the 
plaintiff  Tvaa  not  entitled  to  recover.  But  It 
is  contended,  however,  that  the  court  erred 
la  directing  a  verdict  for  defendants.  With- 
out discussing  the  matter  further,  suffice  ft  to 
say  that  the  defendants  took  a  judgment  of 
nonsuit,  and  of  this  the  plaintiff  cannot  com- 
plain. 

The  Judgment  of  the  court  below  Ib  there- 
fore  affirmed. 


I  a  Or.  670) 

SMALL  V.  LUTZ. 

(Supreme  Court  of  Oregon.   Aug.  4,  1902.) 

PUBUC  LANDS-SWAMP  LANDS— CONTBYANCB 
BY  STATE— HOMBSTBAD  BNTRT-GONGLV- 
SIVBNBS8  OF.  DBTBRUNATION. 

1.  A  determination  by  the  aecretaiy  of  the 
interior,  on  an  application  for  a  patent,  that 
ihe  lands  applied  for  were  subject  to  homestead 
entry,  was  conclusive  as  against  one  to  whom 
the  land  bad  previously  been  conveyed  by  the 
state  under  a  list  of  swamp  lands  the  approval 
of  which  had  afterwards  been  zeroked. 

Appeal  from  circuit  court,  Lake  cotmty; 
Henry  L.  Benson,  Judge. 

Action  to  quiet  title  by  George  H.  Small 
against  Elmer  D.  Lntz.  From  a  decree  for 
plaintiff,  defendant  appeals.  Reversed. 

This  Is  a  suit  to  remove  a  cloud  from  the 
title  to  160  acres  of  land  In  Lake  coonty. 
The  plaintiff  asserts  title  under  the  act  of 
congress  of  March  12,  1800  (12  Stat  3),  ex- 
tending to  Minnesota  and  Oregon  the  swamp 
land  act  of  1850  (9  Stat.  519),  and  the  de- 
fendant through  a  patent  from  the  United 
States  under  the  homestead  law.  On  Sep- 
tember 16,  18S2,  the  secretary  of  the  Interior 
listed  and  certified  the  tract  in  controversy, 
with  other  lands,  aggregating  over  87,000 
acres,  to  the  state  as  swamp  and  overflowed, 
and  Inuring  to  It  under  the  act  of  congress  re- 
ferred to;  such  list  being  known  and  desig- 
nated as  "Approved  List  No.  5."  On  Septem- 
ber 28,  1886,  the  state  conveyed  the  land  In 
dispute  to  J.  M.  Allen,  and  the  plaintiff  has 
succeeded  to  Allen's  title  by  mesne  convey- 
ances. After  the  conveyance  by  the  state  to 
Allen,  It  was  reported  to  the  land  department 
by  one  of  Its  special  agents  that  the  report 
upon  which  list  Xo.  5  had  been  prepared  and 
approved  was  false  and  fraudulent  On  Jan- 
uary 20,  1887,  the  state  was  notifled  to  show 
cause  why  such  approval  should  not  be  set 
aside  and  revoked  for  that  reason.  Such  pro- 
ceedings were  thereafter  had  In  the  land  de- 
partment that  on  December  27, 1887,  the  sec- 
retary of  the  interior  revoked  and  canceled 
the  approval  of  list  No.  6  (7  Dec.  Dept  Int. 
.^72>,  and  the  land  in  controversy  has  never 
been  otherwise  listed  or  patented  to  the  state 
as  swamp  land.  On  March  28,  1893,  the  de- 
fendant settled  upon  and  entered  It  imder  the 
homestead  law  as  unappropriated  public  land 
of  the  United  States.  On  January  20,  1894, 
he  commuted  his  entry,  and  on  April  15, 1895, 
!i  patent  therefor  was  regularly  issued  to  him 
ill  due  form.   This  suit  Is  for  the  purpose  of 
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setting  aside  and  annulling  such  patent,  on 
the  ground  that  It  Is  void  because  the  land 
was  In  fact  swamp  and  overflowed,  and  pass- 
ed to  the  state  by  the  swamp  land  act  The 
complaint  alleges  that  the  land  in  1860  was, 
ever  since  has  been,  and  now  is  swamp  and 
overflowed  land,  within  the  meaning  of  the 
law  of  congress.  This  averment  Is  denied  by 
the  answer,  and  oral  evidence  was  given  at 
the  trial,  over  the  objection  of  both  parties. 
In  support  of  their  respective  positions,  the 
plaintiff  objecting  on  the  ground  that  the 
question  was  settled  by  approved  list  No.  5, 
and  the  defendant  that  It  was  concluded  by 
the  patent  to  him.  The  court  below  held,  in 
substance,  that  the  approval  of  list  No.  5  by 
the  secretary  of  the  Interior  was  a  conclusive 
adjudication  that  the  land  was  swamp  and 
overflowed,  within  the  terms  of  the  swamp 
land  act,  and  the  subseaueut  cancellation 
thereof  was  void  aa  to  the  plaintiff  because 
made  without  notice  to  his  grantor;  that 
therefore,  at  the  time  of  defendant's  settle- 
ment, the  land  In  question  was  not  open  to 
settlement  under  the  homestead  law,  and  as 
a  consequence  the  patent  issued  to'  the  de- 
fendant Is  void,  and  should  be  set  aside  A 
decree  was  entered  accordingly,  from  which 
the  defendant  appeals. 

B.  B.  Watson,  for  appellant  O.  Oogs- 
weU.  for  respondent 

BEAN,  J.  (after  stating  the  factsh  What- 
ever may  have  been  the  opinion  as  to  the 
proper  construction  ,  of  the  swamp  land  act 
prior  to  the  decision  of  the  supreme  court  of 
the  United  States  in  Lumber  Co.  v.  Rust  1^ 
U.  S.  589,  18  Sup.  Ct.  208,  42  L.  Ed.  C91,  It 
is  now  settled  that  under  such  act  the  legal 
title  to  the  land  remains  In  the  general  gov- 
ernment until  patent  issues,  and  the  land  de- 
partment has  power  and  authority  to  inquire 
into  the  legality  and  extent  of  rights  claimed 
under  the  act  It  is  also  settled  that  the  list- 
ing and  platting  of  certain  lands  to  the  state 
as  swamp  and  overflowed,  by  the  secretary 
of  the  interior.  Is  not  conclusive,  but  may  be 
revoked  and  annulled  at  any  time  prior  to  the 
Issuance  of  a  patent  by  that  officer  or  succes- 
sor. Brown  v.  Hitchcock,  173  U.  S.  473,  19 
Sup.  Ct  485,  43  L.  Ed.  772.  But  it  Is  argued 
that  the  order  canceling  and  revoking  list  No. 
S  was  void  as  to  the  plaintiff  because  made 
without  notice  to  his  grantor.  As  we  under- 
stand the  law,  the  fact  that  the  grantee  of  the 
state  may  not  have  been  notified  of  proceed- 
ings to  cancel  the  approval  of  a  list  of  lands  as 
swamp  and  overflowed  does  not  render  void 
the  action  of  the  land  department  in  canceling 
the  same,  but  merely  entitles  him  to  a  hear- 
ing In  the  proper  forum  as  to  whether  the 
lands  were  in  fact  swamp  and  overflowed 
within  the  terms  of  the  grant  Bank  v. 
Bladow,  6  N.  D.  108,  60  N.  W.  41;  Id.,  176 
U.  S.  448,  20  Sup.  Ct.  425,  44  L.  Ed.  540; 
Hawley  v.  Dlller,  178  U.  S.  476.  20  Sup.  Ct 
98C,  44  L.  Ed,  1157;  California  Redwood  Co. 
V.  Little  (0.  C.}  70  Fed.  854;  Mortgage  Co. 
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T.  Hopper,  12  C.  C.  A.  293,  61  Fed.  553. 
Practtcally  the  same  questloo  was  decided  in 
Bank  v.  Bladow,  supra.  In  that  case  the  final 
certificate  of  a  bomestead  claimant  had  been 
cancded  after  notice  to  the  entry  man,  but 
without  notice  to  bis  mortgagee.  It  was  beld 
tbat  the  cancellation  was  conclusive  against 
the  entry  man  upon  all  questions  of  fact,  and 
could  not  be  regarded  as  a  mere  nullity  when 
set  up  against  his  mortgagee,  although  the 
latter  had  no  notice  of  the  proceeding  to  can- 
cei  the  certificate.  "This  result  follows,"  says 
Mr.  Justice  Peckham,  "by  reason  of  the  char- 
acter of  the  entry,  and  of  the  certificate  given 
thereon.  It  does  not  transfer  the  title  to  the 
land  from  the  United  States  to  the  entry  man, 
and  It  simply  furnishes  prima  fade  evidence 
of  an  equitable  claim  upon  th^  government  for 
a  patent,  and  the  use  of  the'  certificate  for 
that  purpose  la  subject  to  be  destroyed  by 
cancellation  thereof  under  direction  of  the  de- 
partment. This  Is  the  legal  effect  of  such 
certificates,  and  all  who  deal  in  them,  or 
found  any  right  upon  them,  must  be  held  to 
do  so  with  fall  knowledge  of  the  character 
of  such  papm.  But  the  cancellation,  al- 
though conclnslve  as  to  the  entry  man  upon 
all  questions  of  fact.  If  made  f^er  notice  to 
him,  would  not  be  concIuslTe  upon  the  mort- 
gagee, If  made  without  notice  to  such  mor^ 
gagee,  and  with  no  opportunity  on  ItB  part  to 
be  heard;  that  is,  It  would  not  prevent  the 
mortgagee,  before  the  Issuing  of  a  patent, 
from  taking  proceedings  In  the  land  depart- 
men^  and  therein  showing  the  raUdity  of  the 
entry,  or  from  proceeding  before  a  Judicial 
tribunal  against  the  iMtentee,  If  a  patent  had 
already  Issued,  and  therein  showing  the  va- 
lidity of  the  entry;  such  proof  In  each  case 
would,  however,  have  to  be  made  1^  evidence 
other  than  the  certificate  which  had  been  cexi- 
celed.  Had  the  mortgagee  taken  either  of 
these  courses.  It  might  have  demanded  la  the 
one  case,  upon  proving  the  validity  of  the 
entry,  that  a  patent  should  be  Issued  to  the 
mortgagor  or  his  grantees,  leaving  the  land 
subject  to  the  Wea  of  the  mortgage,  or.  If  a 
patent  had  been  issued,  the  mortgagee  might 
then  have  demanded  relief  against  the  paten- 
tee upon  proof  of  the  validity  of  the  entry.  In 
a  proceeding  in  conrt  to  hold  him  as  trustee." 

This  same  principle  must  necessarily  apply 
to  the  listing  of  land  to  the  state  by  the  sec- 
retary of  the  Interior  under  the  swamp  land 
act  He  is  required  to  "make  out  an  accu- 
rate list  and  plats  of  the  lands"  deacribed  in 
the  act,  and  cause  a  patent  to  be  issued  to 
the  state  therefor,  and  npon  the  Issuance  of 
such  patent,  and  not  before,  the  legal  title 
vesta  in  the  state.  The  making  and  few- 
warding  to  the  governor  of  the  list  and  plats 
Is  but  one  step  In  the  process  of  the  admin- 
istration of  the  law.  It  does  not  transfer  the 
title  from  the  United  States  to  the  state,  nor 
does  it  devest  the  land  department  of  control 
over  the  land.  It  is  only  prima  facie  evi- 
dence of  the  right  of  the  state  to  a  patent. 
Until  the  patent  has  been  Issued,  the  land 


department  may  determine  fear  Itself  under 
what  circumstances  and  upon  what  notice 
It  will  revoke  and  cancel  the  list  All  who 
deal  with  the  state,  or  base  any  rights  i^KUk 
the  approved  list,  are  chargeable  with  knowl- 
edire  of  its  character,  and  of  the  fact  that 
the  proceedings  to  secure  the  legal  title  are 
lucomplete,  and  that  it  Is  within  the  power 
of  the  land  department  at  any  time  to  revoke 
the  list;  thus  destroyhig  the  prima  fade  evi- 
dence of  the  r^ht  to  a  patent  If  the  can- 
cellation is  made  without  notice  to  a  grantee 
of  the  state,  it  Is  not  conclusive  aa  to  him, 
and  does  not  destroy  his  equitable  title.  He 
still  has  the  right  to  show,  if  the  facts  are 
with  him,  1^  evidence  other  than  tbe  ap- 
proved list,  that  the  land  was  in  fact  within 
the  terms  of  the  svrtimp  land  grant,  and 
should  be  listed  and  patented  to  the  state. 
But,  In  onr  opinion,  this  showing  must  be 
made  to  the  secretary  of  the  Interior,  and 
before  the  legal  title  passes  from  the  govmi- 
ment  By  the  swamp  land  act,  It  Is  made 
the  exclusive  duty  of  that  officer  to  deter- 
mfaie  what  lands  are  within  the  grant  His 
office  Is  made  the  tribunal  whose  decision 
upon  that  subject  Is  controlling.  It  Is  for 
him  alone  to  pass  upon  that  qnestion,  and  bis 
Judgment  as  to  the  character  of  the  land  Is 
final  and  conduslve.  Heath  v.  Wallace.  138 
U.  S.  573,  U  Sup.  Ct  380,  34  U  Ed.  1063; 
Chandler  t.  aUning  Ca.  149  U.  8.  71M3  Sup. 
Ct  788,  87  L.  Ed.  657;  McCormIck  t.  Hayes. 
159  U.  8.  882,  16  Sup.'  Ct  87,  40  L  Ed.  171. 
When  the  defendant's  arollcatlon  for  a  pat- 
ent was  made  under  his  homestead  entry.  It 
became  the  duty  of  the  secretary  of  the  In- 
terior as  the  head  <a  the  land  department, 
and  by  virtue  of  his  general  control  over  the 
disposition  of  the  public  lands,  as  well  as 
under  the  provisions  of  the  swamp  land  act 
to  ascotaln  whether  the  land  applied,  for  was 
In  fact  public  land,  and,  when  the  defend- 
ants final  proof  was  acc^)ted,  and  a  patent 
Issued  to  him.  It  was  in  1^1  contemplation 
decided  that  the  land  was  not  swamp  and 
overflowed  within  the  terms  of  the  grant  to 
the  state.  The  acc^tance  of  defendant's  final 
proof,  and  the  issuance  of  a  patent  to  him. 
were,  so  far  as  appears,  made  in  the  regular 
course  of  buslnew  and  wderly  administration 
of  the  laws  of  the  United  States  relating  to 
the  disposition  of  public  lands,  after  the  usu- 
al notice  In  such  cases.  The  i^alntlfr  could 
have  appeared  and  contested  the  defendants 
right  to  a  patent,  on  the  ground  that  tb» 
land  was  In  fact  swamp  and  overflowed,  and 
passed  to  the  state  by  the  swamp  land  act 
He  did  not  pursue  that  course,  but,  nerer^ 
theless,  the  action  of  the  land  department 
Is  as  conduslve  upon  him  u  If  lie  bad  ap* 
peared  and  made  an  unavailing  cmteat  It 
was  for  a  dme  supposed,  and  so  hdd  by  the 
courts  and  tiie  land  deportment  that  tin 
swamp  land  act  was  a  grant  In  praesentL  so 
that  the  title  to  the  state  to  such  land  dated 
from  the  passage  of  the  act,  and  consequait- 
ly  that  the  government  of  the  United  States 
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therea^er  had  no  title  that  It  could  trans- 
fer to  a  liomestead  or  pre-emption  claimant; 
hence  a  patent  to  such  a  claimant  was  vi^d, 
and  of  no  force  or  effect  whatever.  Accord- 
ing to  recent  dedsiona,  particularly  Lnmbtf 
Co.  T.  Bust  snpra,  and  Brown  t.  Hitchcock, 
supra,  this  was  an  erroneous  lnt«pretatfon 
of  the  law,  and.  although  the  act  Is  in  Its 
terms  a  grant  in  preeseDtl,  the  legal  title  to 
the  laud  remains  in  the  general  governmeut, 
subject  to  Its  control  and  disposition  until  a 
patent  has  been  Issued  therefor. 

The  title,  therefore,  was  In  the  govei'nment 
of  the  United  States  at  the  time  the  defend- 
ant applied  for  a  patent,  and  it  was  the  duty 
of  the  secretary  of  the  interior  to  determine 
the  character  of  the  laud  before  issuing  such 
patent  The  decision  that  It  was  open  to  set- 
tlement under  the  homestead  law  was,  in 
effect,  a  holding  that  It  was  not  swamp  or 
overflowed  within  the  meaning  of  the  swamp 
land  act,  and  as  this  involved  a  question  of 
fact,  to  tie  determined  on  oral  testimony,  the 
decision  cannot  be  impeached  or  questioned 
except  in  a  court  of  equity,  for  fraud  or  mis- 
take other  than  an  error  of  judgment  "That 
department  {land  department],  as  we  have 
repeatedly  said,"  declares  the  supreme  court 
of  the  United  States  in  Steel  v.  Refining  Co., 
106  U.  S.  447,  27  L.  Ed.  226.  "was  estab- 
lished to  supervise  the  various  proceedings 
whereby  a  conveyance  of  the  title  from  the 
United  States  to  portions  of  the  public  do- 
main Is  obtained,  and  to  see  that  the  require- 
ments of  different  acts  of  congress  are  fully 
complied  with.  Necessarily,  therefore,  it 
must  consider  and  pass  upon  the  quallflea- 
tions  of  the  applicant  the  acts  he  has  per- 
formed to  secure  the  title,  the  nature  of  the 
land,  and  whether  it  is  of  the  class  which  is 
open  to  sale.  Its  Judgment  upon  these  mat- 
ters is  that  of  a  special  tribunal,  and  is  un- 
assailable except  by  direct  proceedings  for 
Its  annulment  or  limitation.  Such  has  been 
the  uniform  language  of  this  court  In  repeat- 
ed decisions."  And  in  Burfennlng  v.  Rail- 
road Co.,  163  U.  S.  321,  16  Sup.  Ct.  1018,  41 
L.  Ed.  175,  the  language  of  the  court  was: 
"It  has  undoubtedly  been  affirmed  over  and 
over  again  that  In  the  administration  of  the 
public  land  system  of  the  United  States, 
questions  of  fact  are  for  the  consideration 
and  Judgment  of  the  land  department,  and 
that  Its  Judgment  thereon  is  final.  Whether, 
for  instance,  a  certain  tract  Is  swamp  land 
or  not  saline  land  or  not  mineral  land  or 
not  presents  a  question  of  fact  not  resting 
on  record,  dependent  on  oral  testimony;  and 
it  cannot  be  doubted  that  the  decision  of  the 
land  department  one  way  or  the  other,  in 
reference  to  these  questions,  is  conclusive, 
and  not  open  to  relitigation  In  tbe  courts,  ex- 
cept In  those  cases  of  fraud,  etc.,  which  per- 
mit any  determluation  to  be  re-examined." 
See,  also.  Refining  Co.  v.  Kemp,  104  U.  S. 
636,  26  L.  Ed.  875;  .lohnson  v.  Drew,  171  U. 
S.  93,  18  Sup.  Ct.  800,  43  L.  Ed.  88.  It  has 
accordingly  been  tield  that  parol  evidence 


is  not  admissible  to  show  that  land  covered 
by.  a  patent  under  tbe  swamp  land  act  was 
In  fact  not  swamp  (French  v.  Fyan.  03  U. 
S.  160,  23  L.  Ed.  812),  or  that  land  patented 
to  a  pre-emption  claimant  (E/hrhardt  v.  Hoga- 
boom,  115  V.  S.  67,  5  Sup.  Ct  1157,  27  L. 
Ed.  340),  or  certified  by  the  secretary  of  the 
interior  as  Inuring  under  a  railroad  grant 
(Rogers  Locomotive  Works  v.  American  Em- 
igrant Co.,  164  U.  S.  rm,  17  Sup.  ct.  188, 
41  L.  Ed.  552),  or  patent  to  a  wagon  road 
company  (Pengra  v.  Munz,  28  Fed.  830,  12 
Sawy.  281),  was  in  fact  swamp  and  over- 
fiowed.  It  has  been  thought  that  a  differrat 
doctrine  was  announced  in  Wright  v.  Rose- 
berry,  121  U.  S.  488,  7  Sup.  Ct  985,  30  L.  Ed. 
1039,  but,  as  explained  in  McCormlck  v. 
Hayes,. supra,  this  is  a  mistaken  view  of  the 
decision.  Gaston  v.  Stott,  5  Or.  48.  and  Mil- 
ler V.  Toblu,  18  Or.  540,  16  Pac.  161,  were 
decided  prior  to  the  recent  decisions  of  the 
supreme  court  of  the  United  States  constru- 
ing the  swamp  land  act  and  as  the  queijtlou 
is  a  federal  one  the  decisions  of  that  court 
are  controlling. 

The  decree  of  the  court  below  must  be  re- 
versed, and  the  complaint  diamlsaed. 


(41  Or.  6U) 

MILB8  T.  COLUMBIA  RIVBB  FAOKEBS* 

ASS'N. 

(Supreme  Court  of  Oregon.   Aug.  4,  1902.) 
LIABILITY   FOR  WAOBS— BVIDBNCB-AQBNCT. 

1.  For  two  seasons  M.  Mwrated  a  seine,  catch- 
ing  and  shippiDg  fish  to  defendant,  which  was 
(^Dgaged  in  canning  them.  The  first  year  M. 
gave  orders  on  defendant  for  wages  of  his  men, 
but,  the  fish  received  being  less  than  the  sums 
so  paid,  M.  gave  it  a  mortgage  on  his  fishing 
outfit  for  the  excess,  its  general  manager  then 
assnrlDg  him,  as  to  the  operation  for  the  next 
year,  that  they  would  "see  him  through"  and 
"back  him."  For  part  only  of  the  second  sea- 
son defendant  paid  the  orders.  The  catch  of 
fisb  being  light,  the  employfe  went  to  defend* 
ant's  .office,  and  a  person  connected  with  it 
but  who  was  not  shown  to  hare  aathorlty  to 
bind  it  by  his  statements,  said  to  them,  on  uieir 
telling  him  where  they  were  working,  "All 
right  keep  right  ahead."  There  was  no  evi- 
dence that  M.  bad  express  authority  from  de- 
fendaut's  general  manager  to  employ  men  to 
assist  him.  The  orders,  were  to  pay,  and  charge 
to  the  account  of  M.  Held,  that  there  was  no 
evidence  to  render  defendant  liabia  for  the 
wages  of  the  men  M.  employed. 

Appeal  from  circuit  court  (Satsqi  connty; 
Tbos.  A.  HcBride.  Judge. 

Action  by  Thomas  Miles  against  the  C<rinm< 
bia  Blver  Packers'  AssodatiMi.  Judgment 
for  defendant.  Plaintiff  appods.  Afltemed. 

This  is  an  action  to  recover  wages  alleged 
to  be  due  from  the  defendant.  It  Is  averred 
in  the  complaint  that  the  defasdant  Is  a  pri- 
vate corporation,  for  which  plaintiff  pwform- 
od  90  days*  labor,  at  Its  instance  and  request, 
between  April  1  and  August  10,  1900,  in  op- 
erating a  seine,  for  which  It  promised  and 
agreed  to  pay  him  on  the  latter  date  (2  per 
day,  or  the  sum  of  ¥180,  no  part  of  whidi 
has  been  imld.    The  ^  complaint  also  states 
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eight  other  causes  of  action  on  account  of 
labor  performed,  the  aTerments  in  respect 
thereto  being  substantially  the  same  as  In  the 
first,  except  as  to  the  amounts  claimed  by  the 
persons  hereinafter  named,  who  assigned  to 
plaintiff  their  respective  demands,  as  follows: 
James  Hussey,  ?216;  John  Arquette,  ?181; 
George  Stuart,  $114;  Cusicic  Arquette,  $115; 
John  Paul,  $65;  Sam  Downle,  $230;  Robert 
Clunls,  $238;  and  Sin  Sam  Wah,  $130.  The 
answer  admits  that  the  defendant  is  a  cor- 
poration, but  denies  the  other  material  allega- 
tions of  the  complaint.  At  the  trial  plaintiCC 
introduced  his  testimony  and  rested,  where- 
upon the  court  on  defendant's  motion,  gave  a 
judgment  of  nonsuit,  and  plaintiff  appeals. 

Henry  B.  McCiian  and  George  Noland,  for 
appellant  C  W.  Fnlton,  tar  respondent 

MOORE.  0.  J.  (after  stating  the  facts).  It 
is  contended  by  plaintiff's  counsel  that  the  tes- 
timony^ shows  that  their  client  and  his  associ- 
ates were  employed  by  the  defendant  In  pur- 
suance of  authority  conferred  by  its  general 
manager  upon  one  Fritz  Miller,  who  for  some 
time  had  been  operating  a  seine  for  it;  that 
during  the  fishing  season  of  1900  the  defend- 
ant did  many  things  that  led  the  plaintiff, 
and  those  whose  claims  were  assigned  to  him, 
to  believe  that  the  business  in  which  they 
were  engaged  was  being  conducted  for  the 
corporation;  that  near  the  close  of  the  season 
one  of  Its  agents,  fearing  an  abandonment  of 
the  work,  stimulated  the  hope  and  held  out 
the  inducement  that  the  contracts  made  In  Its 
name  by  Miller  would  be  carried  out;  that  It 
paid  orders  Issued  by  him  to  several  laborers 
for  their  worb  In  1900;  that  during  the  pre- 
ceding year  It  carried  Into  effect  all  agree- 
ments made  by  Miller  with  the  men  engaged 
In  operating  the  seine;  that  acts  similar  to 
those  which  constituted  him  Its  agent  In  1899 
continued  him  in  that  relation  during  the  fish- 
ing season  of  the  next  year;  and  that  the  de- 
fendant's immediate  and  pecuniary  interest  In 
the  contracts,  in  pursuance  of  which  the  labor 
was  performed,  renders  its  promise  to  pay 
therefor  not  an  undertaking  to  answer  for 
the  debts  of  another,  but  furnishes  an  original 
obligation,  which  la  enjforceable  by  Miller's 
employes  against  It,  and  hence  the  court  er- 
red in  granting  the  nonsuit  The  testimony 
shows  that  during  the  fishing  seasons  of  1899 
and  1900  Fritz  Miller  operated  a  seine  at  the 
head  of  Puget  Island  in  the  Columbia  river, 
catching  and  shipping  salmon  to  the  defend- 
ant, which  was  engaged  In  canning  them; 
that  In  1889  Miller  issued  orders  on  the  de- 
fendant for  the  wages  of  his  men,  which 
were  promptly  paid,  but,  the  value  of  the  flsh 
received  being  less  than  the  sums  so  paid, 
Miller  gave  the  defendant  a  chattel  mortgage 
on  his  fishing  "gear"  to  secure  the  payment 
of  the  sums  overdrawn,  its  general  manager 
then  assuring  him,  In  referring  to  the  opera- 
Iklon  of  bis  seine  the  next  year,  that  "we  will 
see  you  through,"  and  also  saying  "that  they 
would  back  him";  that  Id  1900  Miller  employ- 


ed the  plaintiff  and  otbem  to  assist  him, 
agreeing  to  pay  them  $2  a  day;  and,  having 
shipped  to  the  defendant  about  $3,000  worth 
of  fish,  he  gave  to  each  of  his  employes,  when, 
quitting  his  service,  an  order  on  the  defend- 
ant, which,  omitting  the  name  of  the  person 
to  whom  issued,  the  date  when  given,  and 
the  sum  for  which  It  was  drawn,  Is  as  fel- 
lows:  "$  for  Labor.   Matthew's  Sands, 

 ,  190-.    C.  R.  Packers'  Ass'n,  Aatorla, 

Ore.— Dear  Sirs:   Please  pay  to  $  , 

and  charge  to  the  account  of  [Signed]  Filtz 
Miller."  The  defendant  paid  all  such  orders 
presented  prior  to  July  20,  1900,  but  refused 
to  pay  those  issued  to  the  plaintiff  and  .Us 
associates  at  the  close  of  the  fishing  season, 
August  10,  1000.  Miller,  as  plaintlfTs  wit- 
ness, l}elng  questioned  as  to  what  the  defend- 
ant's general  manager  said  in  relation  to  pay- 
ing the  claims  due  for  labor,  replied:  "He 
never  specially  mentioned  the  men,  or  any 
particular  thing,  at  any  time;  never  men- 
tioned any  particular  person  at  any  time." 
The  witness  having  testified  that  he  was  op- 
erating the  seine  for  the  defendant  ob- 
jection was  Interposed  on  the  ground  that  he 
ought  not  to  be  permitted  to  give  his  conclu- 
sions, whereupon  the  court  admonished  him  to 
state  the  facts,  obeyhig  which  he  testified.  In 
substance,  as  hereinbefore  stated.  A  careful 
examination  of  the  testimony  leads  us  to  con- 
clude that  Miller  had  no  express  anthorltr 
from  the  defendant's  general  manager  to  em- 
ploy laborers  to  assist  him  In  operating  the 
seine;  nor  do  we  think  he  was  conducting 
the  business  for  the  defendant,  except  that  ^ 
consideration  of  money  to  be  advanced,  be 
agreed  to  ship  to  it  such  salmon  as  he  nilght 
catch;  for  the  orders  Issued  by  htm  to  bis 
employes  conclusively  show  that  hia  account 
was  to  be  charged  with  the  sums  paid  there- 
on. The  plaintiff,  appearing  as  a  witness  In. 
his  own  behalf,  having  testified  that  on  July 
20,  1000,  he  visited  one  of  the  defendanrs 
agents,  was  asked  why  he  did  so,  and  re- 
plied: "Fish  slackened  off  a  Uttle,  and  we 
were  only  making  about  expenses,  and  we 
got  a  Uttle  uneasy  about  our  money,  and  we 
agreed  to  go  down,— send  some  man  down  to 
find  out  I  got  down,  and  went  to  the  office, 
and  asked  Mr.  Mattock  it  this  was  tiie  Colum- 
bia River  Packers'  Association  office,  and  he 
said,  'Yes,'  and  I  told  him  where  we  were 
working,  and  he  said,  'All  right  fce^  right 
ahead.' "  The  defendant's  counsel  objected 
to  any  testimony  In  respect  to  Mattock's  dec- 
larations until  his  authority  to  speak  tor  the 
defendant  had  been  established,  but  the  court 
permitted  the  witness  to  answer,  subject  to 
the  condition  that,  if  such  authority  was  not 
proven,  the  testimony  should  be  struck  out 
whereupon  he  continued:  "I  wanted  to  find 
out  about  the  wages,  and  he  said:  'We  are 
good  for  the  wages.  Go  back  and  go  to  work, 
and  we  will  pay  you  the  wages  when  the 
season  is  over.' "  The  testimony,  however, 
fails  to  show  that  Mattock  possessed  anthor- 
Ity  to  bind  the  defendant  by  any  statemoits 
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tiiHt  be  mlgbt  make,  even  It  It  be  aBaumed 
tbnt  In  an  action  of  tblB  form  tbe  defendant 
conld  be  rendered  liable  by  Bucb  a  declara- 
tion. In  180f)  the  defendant  having  paid  all 
orders  drawn  on  It  by  Miller,  took  a  mortgage 
on  hl8  '^ar"  as  secnrlty  for  the  snms  paid  in 
excem  of  the  value  of  tbe  salmon  received; 
but  ttalB  fact,  and  Ibe  statement  made  by  its 
general  manager.  In  referring  to  tbe  fishing 
aeaaon  <a  19Q0,  wherein  be  said,  "We  will  see 
yon  throngb."  and  that  they  "wonld  back 
lilm."  do  not  seem  to  have  allayed  the  appre- 
henslou  of  the  plaintiff  and  his  associates  In 
respect  to  secnring  their  wages,  for  lie  saya 
that,  as  they  were  only  making  about  ex- 
penaes,  "we  got  a  little  uneasy  abont  our 
mon^."  We  do  not  thhik  the  testimony 
shows  that  Miller  was  tbe  defendant's  agent 
in  operating  tbe  seine,  even  In  1809;  for, 
thongb  all  orders  drawn  by  bim  on  the  de- 
fendant In  favor  of  the  laborerg  were  paid  by 
It.  tbe  giviiv  of  a  mortgage  to  secure  sncb 
jiaymenta  shows  that  be  was  opoatliv  the 
aelne  toe  his  own  benefit.  The  contract  be- 
tween tbe  defendant  and  Miller  was  an  agree- 
ment to  furnish  bIm  money  with  which  to 
pnwecute  his  business,  without  stipulating 
what  sum  should  be  advanced  for  that  pur- 
pose; and,  the  defendant's  general  manager 
having  made  no  mention  of  the  men  to  be 
employed  by  Miller,  bis  promise  to  "back 
bimi,"  and  to  "see  bim  through,"  was  evident- 
ly nothing  more  than  an  agreement.  In  con- 
sideration of  secnring  tbe  salmon  to  be 
caught,  to  advance  on  account  thereof  a  rea- 
sonable sum  of  money.  There  being  no  am- 
biguity in  the  terms  "see  him  through"  and 
"back  him,"  the  court  was  competent  to  de- 
fine such  clauses,  without  referring  them  to 
the  Jury,  to  deta^mine  tbeir  meaning,  or  to 
explain  what  was  thus  understood  by  the 
parties;  and,  the  relation  existing  between 
Miller  and  tbe  defendant  in  1899  being  that 
of  debtor  and  creditor,  their  conrse  of  dealing 
at  that  time  would  not  alter  the  rule. 

There  was,  In  our  opinion,  no  competent 
testimony  Introduced  at  the  trial  tending  to 
render  the  defendant  liable  for  the  wages  of 
tbe  laborers  employed  by  Miller  to  assist  In 
operating  his  seine,  and,  no  error  having  been 
committed  In  granting  the  nonsuit,  the  Judg- 
ment is  affirmed. 


iil  MOBL  107) 

FINLEN  V.  HEINZB  et  al. 

(Sapreme  Conrt  of  Montana.    July  21,  1902^) 

SUPREME  COURT— APPELLATE  JURISDICTION— 
SCOPE  —  LE0I8LATIVB  LIMITATION  —  PINAL 
JUDGMENTS— PROCEDURE  —  INTERLOCUTORY 
JUDGMENTS— CONSTITUTIONAL  LAW  —  FAIL- 
URE OF  LEGISLATURE  TO  PRESCRIBE  PRO- 
CEDURE—PRESERVATION OF  SUBJECT  OF  AP- 
PEAL—INJUNCTION—JURISDICTION OF  TRIAL 
COURT— EVIDENCE  — VOID  ORDERS  —  ESTOP- 
PEL. 

1.  Under  Con6t.  art.  8,  §1  2,  3,  conferring  ai>- 
peiiate  jurisdiction  upon  the  flupreme  court  in 
all  oases  nt  law  anii  in  equity,  under  such  lina- 
itations  and  reinilations  as  may  be  prescribed 
by  law,  and  giving  such  conrt  power  to  issue 
original  writs  ia  aid  of  auch  jurisdiction,  the 


power  of  limitation  eiren  the  legislature  does 
not  extend  to  tbe  right  of  appeal  from  final 
judgments,  or  to  the  power  o<  the  court  on 
such  appeals,  but  merely  to  the  time  when  and 
within  which  appeals  may  t>e  taken,  to  mattern 
of  procedure,  and  to  the  extent  o(  relief  to  be 
granted  on  appeals  from  interlocutory  ordera. 

2.  Under  Const,  art.  8,  S8  ^>  3,  conferriug  ap- 

Seliate  jurisdiction  on  the  supi-eme  court  "on- 
er such  regulations  as  may  be  prescribed  by 
law,"  if  the  legislature  falls  to  provide  the 
necessary  appellate  procedure,  the  court  may 
adopt  rules  for  itself  in  the  place  thereof. 

3.  Const,  art.  8,  2,  3,  confer  appellate  ju- 
risdiction on  tbe  supreme  court  under  such  lim- 
itations as  may  be  prescribed  by  law,  with  an- 
tbority  to  issue  origiual  writs  in  aid  of  anch 
jurisdiction.  Code  Civ.  Proc.  S  21,  aothorlses 
sucu  court  to  atflrm,  reverse,  or  modify  any 
judemont  or  order  appealed  from.  Section  23 
authorizes  such  court  ttf  continue  in  force  an 
injunction  or  grant  an  injunction  pending  an 
appeal  from  an  order  refusing  or  dissolving 
an  injunction.  Sections  1722,  1T23,  aa  amend- 
ed by  Acts  1899,  p.  146,  enumerate  appeal- 
able orders,  and  authorize  the  supreme  court  to 
stay  any  of  the  orders  so  enumerated ;  and  sec- 
tion 1742  authorizes  such  court  to  review  oo 
appeal  any  Intermediate  order  not  itself  appeal- 
able. Held,  that  the  statntea  do  not  limit  the 
right  of  appeal  from  final  judgment,  or  the 
power  of  the  supreme  coart  oo  such  appeals,  but 
merely  proride  for  independent  appeals  from 
interlocutory  judgments  and  the  extent  of  re- 
lief to  be  granted  thneon. 

4.  An  appellate  court  has  inherent  power  to 
preiierve  the  subject  of  litigation  and  the  status 
of  the  parties  pending  an  appeal. 

5.  Under  Const,  art.  8,  I  3,  authorizing  the 
supreme  court  to  issue  such  original  and  reme- 
dial writs  (as  may  be  necessai^  to  the  complete- 
exercise  of  its  appellate  jurisdiction,  the  su- 
preme court  may  enjoin  the  operation  of  a  mine, 
and  require  it  to  be  preserved  in  statu  quo 
pending  an  appeal  in  a  case  Involving  the  title 
thei-eto. 

6.  Where,  on  an  appeal  to  the  supreme  court 
involving  the  title  to  a  mine.  It  appeared  that 
appellant  had  no  means  of  ascertaining  with 
certainty  from  day  to  day  the  value  of  the  ores 
taken  out  by  appellee,  who  was  In  exclusive 
possession;  that  whatever  redress  he  might 
obtain  wonld  depend  upon  the  testimony  of  wit- 
nesses and  tbe  Integrity  of  accounts  kept  ex- 
clusively by  appellee;  and  that  the  appeal 
could  not  be  heard  in  its  proper  order  for  at 
least  two  years,— an  Injunction  would  be  grant- 
ed In  aid  of  the  appeal  restraining  the  operation 
of  the  mine,  and  reqairiag  It  to  be  preserved 
In  statu  quo  pending  the  appeal. 

7.  Under  Const,  art.  8,  I  8,  authorizing  the 
supreme  court  to  Issue  such  writs  aa  are  nec- 
essary in  aid  of  Its  appellate  Jurisdiction,  tho 
authority  to  preserve  the  subject  of  litigation 
pending  an  appeal  to  such  court  is  exclusively 
vested  in  such  court  from  the  moment  the  trial 
court  has  entered  its  final  judgment  therein, 
and  such  court  has  no  power  whatever  to  issue 
an  injtmction  in  aid  of  the  appeal. 

8.  A  decrae  of  a  trial  court,  designed  to  pro- 
tect the  rights  of  the  parties  pending  an  appeal 
to  the  supreme  court  from  a  final  judgment,  be- 
ing void,  does  not  estop  tbe  party  at  whose 
instance  It  is  entered  from  applying  to  the  su- 
preme court  for  an  Injunction  to  preserve  such 
subject  pending  the  appeal. 

Appeal  from  district  court,  Silver  Bow 
county;  E.  W.  Hamey,  Judge. 

Action  by  Miles  Flnlen  against  F.  Augus- 
tus Helnze  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals,  and 
asks  for  an  Injunction  to  preserve  the  sub- 

Y  I.  Bee  Appeal  and  Error,  vol.  |,  CenL  Dtg.  f  at 
Courts,  vol.  U,  Cent  Olg.  i  274. 
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Ject  to  litigation  pending  appeal.  Injunction 
granted. 

Tills  In  an  action  In  the  nature  of  eject- 
ment, In  which  the  plaintiff  aeeka  to  recover 
possession  of  the  Minnie  Healy  lode  mining 
claim,  situate  In  the  Summit  Valley  mining 
dlsb'lct,  Silver  Bow  county,  together  witlj 
damages  for  ores  removed  therefrom  by  the 
defendants.  Pursuant  to  an  application 
made  at  the  time  the  action  was  brought, 
and  after  a  hearing  thereon,  the  district 
court  Issued  an  injunction  to  prevent  the  re- 
moval of  ore  from  the  property  pendente  lite. 
The  defendants,  In  tbelr  answer,  denied  that 
Flttlen  had  any  title  to  or  interest  In  the 
property,  or  any  right  to  the  possession  of 
It;  asserted  title  In  themselves  as  against 
him;  and  demanded  a  decree  againat  him  re- 
quiring and  directing  him  to  assign  to  the 
defendant  F.  Augustas  Helnze  certain  bonds 
and  leases  held  Flnleu  from  the  original 
owners  of  the  claim,  the  said  Helnze  claim- 
ing to  be  oitltled  to  such  assignment  by  vir- 
toe  of  an  agreement  entered  Into  between 
himself  and  Flulen,  the  condittons  of  which 
had  been  fully  kept  and  fulfilled  by  Hdnze. 
Upon  the  trial  of  the  cause  the  district  court 
found  upon  all  the  Issues  In  favor  of  the  de- 
fendant, and  entered  a  decree  accordingly. 
The  decree  enjoins  the  plaintiff  from  assert- 
ing  any  right  to  the  claim  byjiult  or  other- 
wise, and  from  Interfering  in  any  way  with 
the  possession  of  the  defradants.  It  also 
contains  the  following  provisions:  "It  la 
further  ordered,  adjudged,  and  decreed  tbat 
if  the  plaintiff  file  herein  within  five  days 
hereafter  an  additional  undertaking  on  in- 
junction in  favor  of  the  defendants  F.  Au- 
gustus Heinze  and  the  Johnstown  Ulning 
Oompany  In  the  sum  of  fifteen  thousand  dol- 
lars, wblcb  amount  may  be  Increased  in  the 
discretion  of  ttae  court  the  court  retaining 
jurisdiction  therefor  (jurisdiction  with  refer- 
ence to  the  injunction  and  all  matters  per- 
taining tiiereto  being  retained  by  the  court 
on  tile  motion  and  application  of  the  idaln- 
tlff  herein),  conditioned  as  required  by  law, 
and  to  pay  the  said  defendants  any  damages 
which  they  may  have  sustained  by  reason 
of  the  Issuance  of  the  restraining  order  or 
Injunction  herein  or  the  continuance  thereof, 
that  the  temporary  injunction  herein  be  con- 
tinued restraining  and  enjoining  all  of  the 
def«idants  from  mining,  carrying  away,  or 
converting  to  their  own  use  any  ores  or 
minerals  from  said  Minnie  Healy  lode  claim 
until  the  determination  of  any  appeal  which 
may  be  taken  by  the  plaintiff  to  the  supreme 
court  from  this  judgment  and  decree,  or  un- 
til the  further  order  of  this  court  herein; 
provided,  that  said  Injunction  shall  not  re- 
strain or  enjoin  said  defendants  from  doing 
any  work  or  timbering  In  said  claim,  or  In 
the  openings  therein,  or  the  vdns  belonging 
thereto,  which  may  be  necessary  to  the  prop- 
er care  and  preservation  thereof;  all  ores 
taken  out  in  doing  same  to  be  stored  In  or 
on  said  claim.   If  said  plaintiff  shall  not 


give  said  additional  undertaking  as  herein 
required,  tlien  the  said  restraining  order  and 
Injunction  shall  thereupon  be  and  become 
vacated  and  dissolved.  It  is  further  ordered, 
adjudged,  and  decreed  that.  If  the  defend- 
ants F.  Augustus  Heinze  and  the  Johnstown 
Mining  Oompany  shall  hereafter  file  ber^n 
an  undertaking  to  the  plaintiff  In  the  sum 
of  seventy-five  thousand  dollars,  subject  to 
be  increased  in  the  discretion  of  the  court, 
•.with  two  or  more  personal  sureties,  or  with 
one  surety  company  authorized  to  do  busi- 
ness In  the  state  of  Montana,  such  undertak- 
ing to  be  approved  by  the  Judge  of  this  court, 
and  conditioned  that  said  defendants  will 
pay  to  the  plaintiff  the  net  value  of  all  ores 
which  may  thereafter  and  during  the  pend- 
ency of  sndi  appeal  or  until  the  furthw  or- 
der of  this  court  herein  be  mined,  carried 
away,  or  converted  by  them  from  said  Min- 
nie Healy-  lode  claim,  and  also  all  damages 
and  loss  sustained  by  him  by  reason  of  the 
stay  of  the  restraining  order  and  Injunction 
b«rein  and  herein  ordered.  If  it  shall  be 
finally  adjudged  or  determined  in  this  action 
that  the  plaintiff  is  entitled  to  prevail  or  re- 
cover a  Judgment  herein,  then  said  restrain- 
ing order  and  injunction  shall  be,  and  Uie 
same  Is  hereby,  stayed  as  against  tbe  said 
defendants  until  the  de^minadon  of  such 
appeal  by  the  supreme  court,  or  nntU  the 
further  order  of  this  court  herein;  and  said 
restraining  order  and  Injunction  shall  not,  In 
that  event,  operate  or  be  effective,  after  the 
giving  or  approval  of  the  said  undertaking, 
to  restrain  or  enjoin  said  defoidants  F.  Au- 
gustus Heinze  or  the  Johnstown  Minhig  Com- 
pany from  mining,  extracting,  carrying  away, 
or  converting  to  their  own  use  the  ores  and 
minerals  from  said  Minnie  Healy  lode  dalm 
and  the  veins  belonging  thereto  during  the 
pendency  of  such  appeal,  or  nntli  the  fur- 
ther order  of  this  court  made  her^  tbat  ref- 
erence to  said  restraining  orfler  and  injunc- 
tion." The  plaintiff  thereupon  appealed  from 
the  Judgment  and  decree  and  from  an  order 
draylng  him  a  new. trial.  Upon  filing  the 
transcript  In  this  court  ttae  plaintiff  presented 
his  petition,  supported  by  affidavits,  setting 
forth  that  the  defendants  had  glren  the  un- 
dertaking provided  for  in  the  decree,  were  en- 
gaged in  mining  the  property  In  controvcny 
and  removing  therefrom  and  oonTertlng  to 
their  own  use  valuable  ores  to  the  amoont 
of  not  less  than  400  tons  per  day,  and  tlut; 
as  their  mining  operations  progressed,  and  as 
ail  the  valuable  ore  was  removed  from  tbe 
various  workings  In  the  property  from  time 
to  time,  the  defradants  were  destro^ng  tbe 
said  workings  In  order  to  prevent  tbe  ^laln- 
tifl  from  ascertaining  the  amount  and  ralne 
of  the  ores  removed  therefrom  In  case  be 
should  finally  obtain  a  judgment  against  ai« 
defendants  In  this  action.  Upon  the  show- 
ing thus  made  relief  Is  demanded  from  this 
court  by  way  of  injuhcttfoi  to  pres«ve  ttae 
property  pending  a  detmninatiwi  of  tlie  ap- 
peal. At  a  hearing  had  In  this  court  the 
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defendants  i$leA  counter  affldavlts  d^lng 
all  the  charges  made  as  to  the  destruction 
of  the  wOTklngs  In  the  property,  but  admit- 
ting that  they  were  mining  and  removing 

ores  as  alleged  by  the  plalntifl. 

W.  W.  Dlson,  A.  J.  Shores,  D.  Gay  Stlvera, 
0.  F.  Kelley,  and  Forbie  &  Erans,  for  appel- 
lant. McHatton  &  Cotter,  Toole  &  Bach,  J. 
M.  Denny,  and  O.  R.  Lemard,  for  respond- 
ents. 

BRANTLY,  C.  J.  (after  stating  the  facts). 
The  application  presents  three  questions-  for 
determination:  (1)  Whether  this  court  has 
power  to  grant  the  relief  demanded;  (2) 
whether,  if  it  has,  the  facts  shown  Justify  Its 
Interference;  and  (3)  whether  the  plaintiff, 
by  asUng  the  trial  court  to  retain  Jurisdic- 
tion (tf  the  case  for  the  purpose  of  protecting 
the  property  pending  the  appeal,  has  fore- 
closed Ills  application  to  this  court  for  that 
pnrpose. 

1.  Far  answer  to  the  first  question  ref- 
erence must  be  had  to  the  sections  of  the  con- 
stitution containing  the  grant  of  appellate 
power  to  tbls  court,  and  the  provisions  ctf  the 
Code  of  Civil  Procedure  enacted  In  pursuance 
of  them.  This  grant  is  contained  in  sections 
2  and  3  of  article  8,  which  declare: 

"Sec.  2.  The  supreme  court,  except  as  other- 
wise provided  in  this  constltutlopt  Bhall  have 
appellate  Jurisdiction  only,  which  shall  be  co- 
extensive with  the  state,  and  shall  have  a 
general  sujKrvisory  control  over  ail  inferior 
courts,  under  such  r^ulations  and  limitations 
as  nmy  be  prescribed  by  law.  - 

"See.  8.  The  appellate  jurisdiction  of  the 
supreme  court  shall  extend  to  all  cases  at 
law  and  in  equity,  subject,  however,  to  such 
llmttatlonB  and  regulations  as  may  be  pre- 
scribed by  law.  Said  court  shall  have  power 
in  its  discretion  to  issue  and  to  hear  and  de- 
termine write  of  habeas  corpus,  mandamus, 
qao-warranto,  certiorari,  prohibition  and  In- 
junction, and  such  other  original  and  rem- 
edial writs  as  may  be  necessary  or  proper  to 
the  complete  exercise  of  Its  appellate  juris- 
diction." 

The  provisions  of  the  Code  of  Civil  Proced- 
nre  referred  to,  omitting  parts  not  pertinent 
to  this  caa^  are  the  following: 

"Sec.  21.  The  supreme  court  may  affirm, 
reverse  or  modl^  any  Ju^mrat  or  order  ap- 
pealed l^om,  and  may  direct  the  proper  Judg- 
ment or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had. 
*  *  *  Its  Judgmmt  In  appealed  cases  must 
be  remitted  to  the  court  from  which  the  ap- 
peal was  taken." 

"Sec.  28.  The  supreme  court  may  continue 
In  force  an  Injunction  order  made  by  a  dis- 
trict court,  or  Judge,  or  grant  an  Injunction 
order  and  writ  pending  an  appeal  to  the  su- 
preme court  from  an  order  of  a  district  court, 
or  judge>  refusing  or  dissolving  an  Injunc- 
tion, upon  such  terms  and  under  such  rules 
as  the  supreme  court  may  establish.   No  ac- 


tion to  obtain  an  injunction  must  be  com- 
menced In  the  supreme  court,  except  in  cases 
where  the  state  is  a  party,  or  In  which  the 
public  is  interested,  or  the  rights  of  the  public 
are  Involved,  but  the  proper  district  court  has 
Jiirlsdlctlon  of  all  injunctions,  and  the  com- 
mencement of  all  actions  therefor,  except  as 
In  this  section  provided." 

Reference  must  be  had  also  to  sections 
1722  and  1723,  as  amended  by  the  act  of  the 
legislative  assembly  of  1899  (page  146). 
These  enumerate  the  Judgmento  and  orders 
from  which  appeals  lie,  and  provide  when 
tliey  may  be  taken.  Subdivision  2  of  the  for- 
mer provides  that  this  court,  or  any  one  of 
its  Justices,  may  atay  any  of  the  orders  enu- 
merated therein. 

The  defendants  argue  that  the  constlto- 
tional  grant  of  appellate  power  also  expressly 
authorizes  the  legislature  to  Impose  limita- 
tions upon  it.  and  to  provide  regulations  under 
which  it  may  be  exercised,  and  that,  as  these 
statutory  limitations  and  regulations  have 
been  enacted  by  the  legislature,  this  court 
must  loolc  to  them  exclusively  for  authority 
to  act  upon  this  and  all  similar  applications 
through  which  relief  is  sought  pending  an  ap- 
peaL  In  other  words,  section  21,  supra,  only 
authorizes  the  court  upon  final  hearing  to  af- 
firm, reverse,  or  modify  a  judgment  or  order 
of  the  trial  court  Section  23  permite  this 
court  to  Issue  an  Injunction  when  one  has 
been  refused  by  the  district  court,  or  to  con- 
tinue one  in  force  which  has  been  dissolved. 
Section  1722  authorizes  the  grant  of  a  stey  of 
any  ot  the  interlocutory  orders  enumerated 
when  such  relief  Is  appropriate.  It  therefore 
follows,  from  an  application  of  the  principle 
"expressio  unius  est  exduslo  alterius,"  that 
tills  court  can  grant  no  other  relief  In  aid  of 
ite  appellate  Jurisdiction  than  that  permitted 
by  these  specific  statutory  provisions.  We 
cannot  assent  to  the  proposition  that  the  leg- 
islature can  thus  limit  and  control  the  power 
vested  in  this  court  by  the  constitution,  or 
tibat  it  has  attempted  to  do  so  by  the  enact- 
ment of  any  of  these  provisions.  It  is  mani- 
fest from  the  language  of  this  instrument 
that  it  was  the  Intention  of  Its  framers  that 
the  power  of  review  granted  should  extend  to 
all  cases.  The  words  "the  sppellate  Jorlsdic- 
tlon  of  the  supreme  court  extends  to  all  cases 
at  law  and  in  equity**  are  of  unlvenal  appli- 
cation, and  must  be  construed  to  mean  that 
the  parties  litigant  have  the  right  of  appeal 
to  tiiis  court  for  final  review  of  the  actlmi  of 
the  trial  court,  whatever  It  Is,  and  that  this 
court  has  the  power  to  grant  such  relief  as 
this  review  implies.  It  Is  a  grant  of  power 
to  this  court;  and  at  the  same  time  a  guaranty 
of  a  right  to  the  hidlvldual  citizen  which  is 
Ind^ndent  of  legislative  control,  except  In  a 
qualified  sense.  In  considering  the  character 
and  extent  of  the  appellate  and  supervisory 
powers  granted  by  the  sections  quoted,  and 
the  limitations  placed  upon  them  by  the  ex- 
pression "under  such  r^ulations  and  limita- 
tions as  may  be  prescribed  by  law,"  this 
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court.  In  State  v.  First  Judicial  District  Court, 
24  Mont.  539,  G3  Tac.  305,  said:  "While  the 
legislature  caunot  decrease  the  powers  grant- 
ed by  the  coTiBtitutlon,  tblB  clause  evidently 
Intended  that  that  body  should  provide  the 
mode  of  procedure  to  be  employed  by  vphlch, 
and  the  limitations  as  to  time  within  which, 
both  these  imwers  should  be  Invoked;  for, 
though  the  power  of  the  court  Is  plenary,  It 
cannot  be  exercised  until  a  mode  for  Its  ex- 
«rclse  has  been  provided.  Yet  by  this  state- 
ment we  do  not  concede  that  the  legislature, 
by  falling  to  act,  can  render  these  powers  of 
no  avail.  It  is  a  question  worth  consideration 
whether,  in  the  absence  of  action  on  its  part, 
this  court  has  the  power  to  establish  rules  tor 
the  exercise  of  its  appellate  and  supervisory 
powers.  Some  procedure  must  be  provided  by 
which  the  Individual  litigant  may  avail  him- 
self of  tbe  relief  which  the  cowt  has  power 
to  grant.  It  Is  In  this  sense  that  an  appeal 
Is  the  creature  of  the  statute,  and  that  the 
right  to  It  does  not  exist  unless  It  Is  provided 
for."  By  this  language  we  meant  to  Inti- 
mate an  opinion  that  the  power  to  consider 
Appeals  to  this  court  from  final  Judgments 
In  all  cases  Is  a  constitutional  power,  and  that. 
In  the  absence  of  suitable  action  by  the  1^- 
Islature  providing  the  necessary  procedure, 
the  power  Is  not'beld  In  abeyance,  but  may 
nevertheless  be  exercised  under  suitable  rules 
provided  by  this  court.  The  clause,  "subject 
to  such  limitations  and  regulations  as  may  be 
prescribed  by  law."  contained  In  section  8,— 
a  substantial  equlTalent  of  the  limitation 
clause  In  section  2,^nu8t  be  read  in  connection 
with  the  precedtaig  clause,  which  embodies 
the  grant,  and  such  import  be  gVrm  to  It  as 
will  permit  tlie  court  to  retain  the  power 
vested  In  it,  as  a  distinct  department  of  the 
government,  with  its  own  peculiar  and  appro- 
priate functions,  and  at  the  same  time  pre- 
serve the  right  guarantied  to  the  litigant 
The  word  "limitations,"  In  its  ordinary  legal 
and  popular  sense,  refo^  to  the  time  within 
which  an  action  may  be  brought,  or  some  act 
done,  to  preserve  a  right.  In  this  sense  It 
Implies  power  in  tbe  legislature  to  enact  rea- 
sonable provisions  fixing  a  limit  to  the  time 
within  which  an  appeal  from  a  final  Judg- 
ment may  be  prosecuted.  This  the  leglsla- 
ttue  has  done  in  the  enactment  of  section 
1723,  supra,  after  recognizing  tbe  right  of  ap- 
peal in  subdivision  1  of  section  1722.  But  we 
think  that,  as  here  used,  the  term  has  a 
somewhat  broader  meaning.  It  refers  also  to 
the  power  of  the  legislature  to  provide  for  f^- 
peals  from  Interlocutory  or  Intermediate  or- 
ders and  decisions,  and.  in  its  discretion,  to 
direct  that  such  appeals  shall  be  taken  and 
■entertained  prior  to  final  Judgment,  and  that, 
unless  they  are  so  taken,  the  court  may  not 
review  such  orders  upon  appeal  from  tbe  final 
Judgment.  This  has  been  done  by  the  pro- 
vislcms  contained  in  subdivision  2  of  section 
1722,  subdivision  3  of  section  1723,  and  sec- 
tion 1742:  for  tbe  first  two  sections  enumer- 
ate the  Interlocutory  orders  from  which  ap- 


peals lie,  and  fix  tbe  time  bi  which  tbey  may 
be  takm,  while  the  latter  declares  that  upon 
appeal  from  a  final  Judgment  the  court  "may 
review  •  •  ♦  any  intermediate  order  or 
decision  excepted  to,  which  Involves  the  mer- 
its, or  necessarily  affects  the  Judgment,"  ex- 
cept one  from  which  an  appeal  might  have 
been  taken.  Xecessarily,  the  grant  of  tbe 
power  to  the  legislature  to  provide  for  appeals 
from  iuterlocutory  ord^  Implies  the  power 
to  withhold  the  right  to  them.  These  pro- 
visions, taken  together,  are  limitations  not 
only  as  to  the  time  within  which,  afto*  the 
making  of  the  particular  Judgment  or  order, 
the  appeal  may  be  prosecuted,  but  also.  In 
case  of  intermediate  and  Interlocutory  orders 
and  decisions,  as  to  the  time  In  the  course  of 
the  litigation  at  which  the  proceedings  for 
review  must  be  instituted.  Thus  Indirectly, 
and  by  the  substitution  of  another  time  at 
which,  and  a  different  mode  by  which,  the 
review  may  be  had,  they  further  limit  the  ex- 
tent of  relief  which  tbe  court  may  grant  up- 
on appeal  from  a  final  Judgment  But,  though 
this  is  true,  the  power  of  limitation  by  the 
legislature  applies  primarily  to  the  time  with- 
in which  the  power  of  this  court  may  be  in- 
voked by  the  litigant  It  is  only  In  this  sense 
that  the  legislature  may  Impose  limitations, 
and  these  limltatlous,  whatever  they  may  be, 
may  not  restrict  the  right  of  the  litigant  to 
have  every  order  In  the  case  affecting  the 
merits  reviewed  either  upon  appeal  from  the 
final  Judgmrat  or  during  the  progress  of  tiie 
case,  and  within  a  reasonable  time  after  flie 
particular  order  is  made;  nor  may  tbey  re- 
strict the  power  of  the  court  to  giant  Boch 
review.  So  the  word  ''regulations"  refers  to 
the  establlsbment  of  tbe  procedure  by  means 
of  which  the  power  may  be  set  In  motton,  and 
In  obedience  to  which  It  may  be  exercised.  It 
Is  only  In  this  qualified  sense  tiiat  an  appeal 
from  a  final  Judgment  Is  a  creature  of  tbe 
statute.  '  Appeals  from  Interlocntory  or  Int^ 
mediate  orders,  as  a  special  and  Independoit 
method  of  obtaining  relief,  are  not  based  upon 
a  constitutional  guaranty.  They  are,  there- 
fore, subject  to  just  such  Umltetions,  both  as 
to  the  particular  class  or  dassea  of  cvdecs 
from  which  they  lie,  and  as  to  the  time  In 
which  they  may  be  token,  as  well  as  to  the 
extent  of  the  relief  which  may  be  granted,  as 
the  legislature  may  Impose.  The  legislature 
may  also  regulate  the  procedure  to  be  observ- 
ed, and  the  rules  provided  by  It  must  he  the 
exclusive  guide.  In  this  sense  these  anieals 
are  exduslvcly  creatures  of  tiie  statute.  We 
do  not  mean  to  say  that  the  legislature  may, 
by  unreasonable  limitations  and  regnlatkms. 
or  by  nonaction,  destroy  or  render  ineffective 
tbe  power  of  this  conrt  to  review  Intoloca- 
tory  orders;  for,  notwlttutandlng  todQ>endent 
appeals  from  them  may  not  be  provided  for, 
errors  to  making  them  may  be  reviewed  upon 
appeal  flnm  the  final  Judgment  In  the  case, 
or  by  certlorsH,  according  as  one  or  the  other 
method  Is  appn^irlate,  pravtded  always  that 
review  upon  appeal  extends  only  to  inch  m- 
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dera  and  decisions  as  are  excepted  to  by  the 
party  iiggiie%'ed  and  such  exception  Is  prop- 
erly preserved.  None  ot  the  provisions  of  the 
statute  supra,  nor  any  others,  undertake  to 
limit  the  auxiliary  powers  of  this  court  upon 
appeal  from  a  final  Judgment.  AU  of  the  sec- 
tions cited,  except  section  21,  in  so  far  as  they 
attempt  to  fix  limitations  beyond  those  al- 
ready noticed  as  to  the  matter  of  time  and 
the  mode  of  procedure,  refer  exclnslTely  to  ax>- 
peala  from  Inttflocutory  orders  and  orders 
made  after  final  Judgment,  and  the  relief 
which  may  be  granted  In  aid  of  them.  Sec- 
tion 21  does  not  undertake  to  fix  any  limit 
upon  them,  bnt  maely  declares  the  extent  of 
relief  which  can  be  granted  upon  final  hear- 
ing, under  the  sections  of  the  couatitutlon 
quoted  as  construed  by  this  court  in  the  light 
of  the  circumstances  existing  at  the  date  of 
its  adoption.  State  t.  First  Judicial  District 
Court,  supra.  The  extent  of  the  relief  grant- 
ed upon  final  reriew.  In  so  far  as  this  pro- 
vision may  be  considered  a  legislative  limita- 
tion upon  It,  would  be  Just  the  same  had  It 
never  been  enacted.  It  follows,  therefore, 
that,  except  to  provide  independent  appeals 
from  interlocutory  orders,  and  to  deny  any 
other  mode  of  review  of  them,  the  legislature 
has  not  limited  In  any  way  the  extent  ef  the 
power  of  this  court  upon  appeals  from  final 
Judgments,  yot  do  we  think  such  limitations 
would  be  valid,  or  effective  for  any  purpose, 
should  any  such  be  enacted. 

We  do  not  deem  anything  said  herein  to 
be  In  conflict  with  the  views  expressed  la 
the  two  cases  recently  decided  by  this  court 
under  the  title  Maloney  v.  King,  68  Pac.  1012, 
1014.  The  first  of  these  cases  Involved  the 
question  whether  this  court,  undM*  the  pro- 
visions of  article  8,  §  3,  of  the  constitution, 
and  of  sections  1722  and  1723  of  the  Code 
of  Civil  Procedure,  supra,  has  the  power  to 
suspend  the  operation  of  an  Interlocutory  in- 
junction pending  an  appeal  from  an  order 
granting  It.  It  was  held,  among  other 
things,  that  it  Is  not  necessary  to  the  com- 
plete exercise  of  appellate  Jurisdiction  that 
the  order  be  modified,  vacated,  or  rendered 
dormant  while  the  appeal  la  pending.  In  the 
second  case  it  was  held,  among  other  things, 
that  upon  an  appeal  from  a  final  Judgment 
directing  a  perpetual  injunction  to  Issue  this 
court  Is  not  authorized  by  section  23,  or  by 
sections  1722  and  1723,  supra,  or  any  other 
provision  of  law,  to  stay  the  operation  of 
the  Injunction  pending  the  appeal,  since  these 
statutes  apply  to  interlocutory  Injunctions 
only,  and  have  no  reference  to  suspending  or 
staying  the  operation  of  a  final  decree.  It 
was  held,  also,  that  no  power  was  conferred 
by  the  constitution  to  suspend  the  order  or 
Judgment  pending  the  appeal.  In  neither  of 
these  cases  was  it  sought  to  have  the  sub- 
ject of  the  controversy  protected  and  pre- 
served until  the, appeal  could  be  disposed  of. 
In  the  case  of  Bordeaux  v.  Bordeaux,  69 
Pac.  103.  this  court  was  asked  to  grant  the 
appellant  temporary  alimony  and  suit  money 
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pending  her  appeal  from  a  Judgment  of  di- 
vorce. The  application  was  denied  on  the 
ground  that  It  sought  to  Invoke  the  exer- 
cise of  original  Jurisdiction  in  a  divorce  case, 
and  that  under  the  constitution  this  court 
was  not  vested  with  such  Jurisdiction,  The 
relief  sought  in  the  case  at  bar  is  not  a  bub- 
penslon  of  the  Judgment  of  the  district  court, 
nor  the  exercise  of  any  original  power.  It 
is  sought  to  preserve  the  property  pending 
the  appeal,  leaving  the  Judgment  in  force 
until  Its  integrity  can  be  determined,  and  the 
rights  of  the  respective  parties  finally  adju- 
dicated. 

Appellate  Jurisdiction  also  Implies  all  the 
power  and  InstrumentalitleB  necessary  to 
make  effective  the  ultimate  relief  sought 
This  follows  from  the  grant  itself  without 
other  express  provision,  for  "It  la  an  estab-' 
Ilshed  doctrine  that  one  of  the  essential  at- 
tributes of  appellate  Jurisdiction,  and  one  of 
the  inherent  powers  of  an  appelate  court; 
Is  the  right  to  make  use  of  all  the  wrlta 
known  to  the  common  law,  and,  if  necessary, 
to  Invent  new  writs  or  proceedings  in  order 
to  suitably  exercise  the  Jurisdiction  confer- 
red." Wheeler  v.  Irrigation  Co.,  9  Colo.  248, 
11  Pac.  103.  This  language  was  quoted  with 
approval  In  State  v.  First  Judicial  District 
Court,  supra,  and  we  deemed  It  an  expres- 
sion of  the  correct  rule.  If,  pending  the  ap- 
peal, the  subject  of  the  litigation  could  not 
be  preserved,  and  the  appellant  could  be  left 
in  such  a  position  that,  though  be  should, 
prevail  in  his  appeal,  and  be  finally  success- 
ful In  the  litigation,  he  could  not  enjoy  the 
fruits  of  bis  victory,  the  right  of  appeal 
would  have  no  substantial  value,  but  would 
be  one  In  name  only.  This  court  therefwe 
must,  of  necessity,  and  in  the  nature  of 
things,  possess  inherently  whatever  power 
may  be  necessary  to  preserve  the  subject  of 
the  litigation  and  the  status  of  the  parties 
pending  the  appeal.  Pennsylvania  R.  Co.  v. 
National  Docks  &  N.  J.  J.  C.  By.  Oo.  (N.  J, 
Err.  &  App.)  35  Atl.  433.  The  constitutional 
convention,  recognizing  this  necessity,  after 
giving  to  the  court  expressly  the  power  In 
Its  discretion  to  Issue  and  to  hear  and  de- 
termine the  six  writs  enumerated,  also  gave 
the  power  to  Issue,  hear,  and  determine  all 
other  original  and  remedial  writs  necessary 
to  the  complete  exercise  of  its  Jurisdiction, 
so  that  no  doubt  or  embarrassment  might 
exist  as  to  the  means  at  its  command  for 
this  purpose.  State  v.  First  Judicial  District 
Court,  supra.  The  original  writs  may,  there- 
fore, be  used  for  any  purpose  for  which  they 
are  appropriate;  and  the  others,  whatever 
they  may  be,  may  be  used  in  the  same  way 
In  aid  of  the  appellate  Jurisdiction.  The  writ 
of  injunction  has  been  assigned  by  this  court 
to  the  performance  of  prerogative  functions 
as  the  equity  arm  of  the  court's  original  Ju- 
risdiction, and  as  correlative  with  the  writ 
of  mandamus,  to  restrain  excesses,  JuBt  as 
the  latter  is  used  to  supply  defects  and  to 
compel  action.   State  t.  Horan,  24  Mont  433, 
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63  Pac.  300.  What  Is  said  of  It,  however, 
applies  to  it  as  a  JurlBdicUonal  writ,  the  use 
of  which  is  not  subject  to  restriction  or  con- 
trol by.  the  legislature,  but  1b  lodged  in  the 
discretion  of  this  court,  to  be  used  for  what- 
ever purposes  It  may  be  appropriate.  In  the 
protection  of  the  sovereignty  of  the  state,  Its 
franchises  or  prerogatives,  or  the  liberties 
of  the  people.  The  writ  of  Injunction,  used 
as  It  ordinarily  is,  as  a  Judicial  writ,  in  aid 
of  jurisdiction,  and  not  as  a  prerogative-  writ, 
is  one  of  the  writs  properly  classed  with 
"other  original  and  remedial  writs,"  and  is 
every  way  suitable  to  be  used  in  the  exercise 
of  the  auxiliary  power  now  invoked. 

2.  Having  reached  the  conclusion  that  this 
court  has  power  to  grant  the  relief  demand- 
ed, the  next  inquiry  la,  do  the  facta  present- 
ed upon  the  hearing  Justify  interference? 
Toueliing  the  affidavits  tending  to  show  wan- 
ton desti-uctlou  of  the  workings  in  the  prop- 
erty by  defendants,  we  think  them  so  over- 
whelmingly rebutted  by  the  counter  affida- 
vits that  they  are  not  worth  consideration. 
It  is  admitted,  however,  that  the  defendants 
liave  extensive  workings  in  the  claim,  and 
that  they  are  pushing  forward  their  opera* 
tlons  with  a  large  force  of  men;  that  they 
are  removing  from  it  and  converting  to  their 
own  use  about  400  tons  of  ore  per  day,  and 
that  this  is  of  great  value.  Under  the  view 
we  take  of  the  attempt  by  the  district  court 
to  retain  Jurisdiction  pending  the  appeal,  the 
plaintiff  has  no  security  against  loss,  in  case 
he  should  finally  prevail  In  the  Litigation, 
other  than  the  pecuniary  responsibility  of  the 
defendants.  Even  if  they  are  and  remain 
solvent,  he  has  no  means  of  ascertaining  with 
certainty  from  day  to  day  the  value  and 
amount  of  the  ores  taken  out  and  converted 
by  them.  Whatever  redress  he  might  ob- 
tain would,  therefore,  depend  upon  the  tes- 
timony of  witnesses,  and  the  integrity  of  the 
accounts  kept  exclusively  by  defendants.  It 
will  be  at  least  two  years  before  the  appeal 
can  be  heard  by  this  court,  If  it  Is  taken  up 
in  its  proper  order.  By  that  time  the  mine 
will  be  in  a  great  measure  exhausted.  The 
sole  value  of  the  estate  will  thus  be  greatly 
diminished.  These  facts  present  a  case 
which  appeal  so  strongly  to  our  discretion 
that  we  think  a  refusal  of  the  relief  demand- 
ed would  he  denial  of  justice.  To  grant  it 
would  be  simply  to  preserve  the  property, 
and  allow  it  to  stand  as  it  Is,  until  It  is  final- 
ly determined  who  is  the  lawful  owner  of 
It.  To  deny  It  would  be  to  permit  the  estate 
to  be  destroyed,  and  drive  the  plaintiff,  if 
finally  successful,  to  pursue  remedies  for  re- 
dress wholly  different  from  that  of  which 
he  seeks  to  avail  himself  In  the  present  liti- 
gation. These  observations  are  founded  ex- 
clusively upon  the  showing  now  made  to 
this  court.  W'e  have  not  looked  Into  the  mer- 
its of  the  case,  nor  are  we  to  be  understood 
as  having  prejudged  them  In  the  slightest 
degree.  .The  ultimate  fact  that  the  proper^ 
Involved  wo'tald  certainly  be  destroyed  pend- 


ing an  appeal  to  this  court  In  a  controversy 
involving  the  title,  so  that  the  complaining 
party  would  practically  be  defeated,  though 
he  should  finally  prevail,  is  a  suffldent 
ground  for  relief,  whatever  the  merits  of  the 
controversy  may  be,  it  appearing  from  the 
assignments  of  error  that  the  questions  in- 
volved are  important  and  doubtful,  and  that 
the  appeal  is  prosecuted  In  good  faith. 

3.  Much  contention  is  made  by  the  defend- 
ants In  support  of  the  view  that,  Inasmucli 
as  the  decree  shows  upon  Its  face  that  tlie 
trial  court,  at  plaintiff's  instance,  retained 
Jurisdiction  of  the  cause  pending  the  appeal, 
for  the  purpose  of  protecting  the  subject  of 
the  litigation,  the  plaintiff  may  not  be  heard 
in  this  court  upon  this  application.  On  the 
other  hand,  plaintiff  contends  that  the  recital 
in  the  decree  Is  false,  that  it  is  not  founded 
upon  any  suggestion  made  by  falm  to  the 
trial  court,  and  that  It  was  Inserted  by  the 
trial  court,  without  authority  or  facts  to  sup- 
port it,  by  way  of  an  amendment  to  the  orig- 
inal decree,  more  thau  six  months  after  tlie 
latter  was  regularly  entered.  We  shaU  not 
now  consider  what  power  the  district  court 
has  to  amend  Its  final  Judgment  or  decree 
more  than  six  months  after  It  has  been  reg- 
ularly entered,  or  what  evidence  is  neces- 
sary to  support  such  amendment  In  our 
opinion,  the  particular  amendment  In  ques- 
tion was  wholly  unauthorized,  no  matter  at 
whose  instance  It  was  made,  or  what  evi- 
dence there  was  tending  to  show  that  the 
matter  contained  In  the  amendment  was  in 
fact  a  part  of  the  decree  as  rendered  In  tbe 
first  instance.  When  that  court  rendered  Its 
final  Judgment  at  the  conclasion  of  the  case 
settling  the  rights  of  the  parties.  Its  Jurisdic- 
tion over  the  subject-matter  and  the  parties 
ceased,  except  for  the  purpose  of  entertain- 
ing a  motion  for  a  new  trial,  or  such  other 
proceedings  as  might  properly  and  lawfully 
be  bad  looking  to  a  revision  or  correction 
of  its  action,  or  to  enforce  the  decree  as  ren- 
dered. It  had  no  authority,  inherently  or 
by  statute,  or  by  any  rule  of  this  court  to 
retain  Jurisdiction  for  any  purpose  pending 
the  appeal.  Upon  appeal  from  a  final  judg- 
ment, after  the  motion  for  a  new  trial  has 
been  disposed  of,  Jurisdiction  over  the  sub- 
ject-matter Involved  and  the  parties  to  grant 
an  Injunction  or  other  appropriate  relief 
pending  the  appeal  is  vested  in  this  court. 
To  preserve  and  protect  the  property  so  that 
at  the  end  of  the  controversy  In  this  court 
It  may  be  In  the  same  situation  It  was  at  the 
time  this  court  obtained  Jurisdiction  over  it 
Is  solely  and  exclusively  the  office  and  duty 
of  this  court  It  Is  a  necessary  incident  to 
Its  appellate  power,  whether  expressly  con- 
ferred by  the  constitution  or  not,  unless 
withheld  by  express  provision  of  that  instru- 
ment Under  section  3,  cited  supra,  the  pow- 
er is  expressly  confided  to' our  discretion  to 
Issue,  hear,  and  determine  any  writ  which 
may  be  deemed  necessary  to  the  complete 
exercise  of  this  power.   To  protect  and  pre- 
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serve  the  rights  of  the  parties  is  a  power 
absolutely  necessary  In  aid  of  this  JnrlsdlC' 
tloD.  It  being  lodged  in  our  discretion,  with- 
out limitation  or  restriction,  the  district  court 
has  ao  power  to  take  it  away,  and  is  there- 
fore without  authority  to  act  In  the  premises 
In  any  way  whatever.  The  fact  that  It  has 
undertaken  to  do  so  at  the  instance  of  plain- 
tiff—and for  present  purposes  we  assume  it 
to  l>e  a  fact— does  not  alter  the  situation.  A 
judgment  or  order  rendered  without  Juris* 
diction  of  the  subject-matter  is  wholly  unau- 
thorized and  void,  and  does  not  estop  any 
person  from  questioning  Its  validity  when- 
ever it  suits  his  purpose  to  do  so,  whether 
such  person  be  a  party  to  it  or  not. 

It  is  therefore  ordered  that  an  InJunctioD 
issue  requiring  the  defendants  to  refrain 
from  mining  or  removing  any  ores  from  the 
Minnie  Healy  claim  pending  the  appeal  here- 
in, or  until  the  further  order  of  this  court; 
provided  that  before  the  same  shall  issue 
the  plaintiff  shall  file  with  the  clerk  of  this 
court  an  undertaking  in  the  sum  of  $300,000, 
with  at  least  two  good  and  sufficient  sureties 
for  the  full  amount  of  the  penalty  thereof. 
•  the  same  to  be  conditioned  as  is  provided 
by  law  in  such  cases,  the  sureties  to  be  ap- 
proved by  the  clerk  of  this  court;  and  pro- 
vided, further,  that  the  defendants  may  do 
whatever  work  may  be  necessary  to  preserve 
the  property  during  the  pendency  of  the  ap- 
peaL 

FIGOTT  and  MILBUBN,  33.,  concur. 


(25  Mont.  Z18) 

MURBAY  V.  HALDOBN. 
(Saprraae  Goart  of  Montana.  May  13»  1901.) 

FIiBADING— STRIKING  OUT  ALLEaATION— CON- 
STRUCTION OP  FART  RBUAININO. 

1.  Plaintiff,  in  bis  replication,  admitted  that 
defendant  had  performed  services  for  him  In  a 
forecloRure  suit,  and  that  a  fee  therefor  had 
been  allowed  by  the  court,  but  alleged  that  it 
had  been  agreed  between  them  that  they  should 
each  receive  one-half  of  the  attorney's  fee  so 
taxed.  On  motion  the  allegationa  as  to-  the 
agreement  were  stricken  oat.  Held  that,  as  the 
part  remaining  depended  for  Its  real  meaning 
on  the  part  stricken  out,  plaintiff  could  not  be 
charged  with  having  confessed  the  whole  fee  on 
a  quantum  meruit. 

On  motion  for  r^earlng.  Denied. 
For  fwmer  (vlnUm,  aee  6i  Pac  511. 

MIL-BURN,  J.  The  respondent's  counsel 
prays  for  a  rehearing,  and  for  ground  of  the 
prayer  says  that  this  court  in  its  opinion  held 
that  regardless  .of  the  question  of  morals  in- 
volved, the  allegations  of  the  replication 
stricken  out  by  the  lower  court  should  be  by 
It  heard  and  determined.  Counsel  states  that 
this  question  was  not  raised  In  the  briefs  or 
argument  upon  final  bearing;  that  the  only 
question  raised  and  argued  was  whether  or 
not  the  alleged  contract  for  compensation  was 
against  public  policy:  aud  that  "the  effect 
of  the  contract  upon  the  right  of  the  defend- 


ant tO'  recover  upon  a  quantum  meruit 
*  *  *  was  not  discussed,  and  this  matter 
has  never  been  presented  in  a  formal  way  to 
this  court."  Respondent's  coimsel,  In  his 
brief,  speaking  of  the  alleged  error  of  the  dis- 
trict court  In  striking  out  the  certain  parts  of 
the  replication,  uses  this  language:  "Strange- 
ly enough,-  and  as  if  in  the  best  of  faltb,  the 
plaintiff,  in  his  replication,  admits  that  the  fee 
was  allowed  by  the  court  upon  the  foreclosure 
of  the  mortgages;  but,  although  the  plaintiff 
has  had  the  advantage  of  the  allowance,  he 
comes  forth  to  assert  that  the  fee  so  allowed 
was  in  excess  of  the  reasonable  value  of  the 
Bervlces."  Coimsel  seems  to  be  in  error  as  to 
whether  or  not  the  question  of  quantum 
meruit  was  raised  or  considered  in  the  briefs. 
We  did  not  overlook  the  difference  between  a 
contract  to  do  an  Immoral  act  and  a  contract 
to  do  a  legal  act,  the  agreement  as  to  the  con- 
sideration being  void,  and  leaving  the  creditor 
to  recover  on  a  quantum  meruit  The  admis- 
sion of  the  plaintiff,  in  his  replication,  as  to 
the  allowance  by  the  court,  and  the  reasona- 
ble value  of  the  services  rendered,  was  not 
made  by  the  plaintiff,  but  was  the  result  of 
the  court's  action  on  motion  to  strike  out  the 
language  of  the  replication.  It  is  hardly  per- 
missible for  a  party  to  move  the  court  to 
strike  out  part  of  a  sentence  or  paragraph, 
and  then  charge  the  pleader  with  meaning  to 
say  what  the  part  remaining  In  the  pleading 
declares,  whereas  the  remainder  of  the  sen- 
tence or  paragraph  depends  for  Its  real  mean- 
ing aud  Intendment  upon  the  part  stricken 
out.  The  effect  of  the  striking  out  of  the 
parts  of  the  replication  as  to  the  $1,&00  mat- 
ter was  to  make  the  plaintiff  confess  the 
cause  of  action  In  the  sum  of  $1,500  on  a 
quantum  moult  Practical^  the  same  re- 
marks apply  to  the  action  of  the  court  in 
striking  out  the  parts  of  the  replication  re- 
ferring to  the  other  counterclaim  for  ?500. 
The  effect  of  the  pleading  as  to  the  matters 
before  striking  out  was,  It  is  true,  to  admit 
the  services  as  having  been  rendered,  but  also 
to  set  up  circumstances  from  which  the  court 
and  Jury  might  determine  that  the  agreement 
as  to  the  compensation  was  Immoral,  and  that 
$750  and  f2o0,  respectively,  had  been  actu- 
ally paid  therefor,  or  that  the  services  were 
worth  only  ?750  and  ?250,  respectively,  which 
sums  bad  been  severally  paid.  The  parts 
stricken  out  Included,  In  effect,  the  declaration 
that  ¥1,000  bad  been  paid  to  the  defendant  In 
full  for  the  said  services,  and  that  this  was 
part  of  the  $2,000  which  defendant  admitted 
had  been  paid  on  the  note.  This  certainly 
plaintiff  had  the  right  to  allege,  whether  the 
countei'clalm  was  on  a  quantum  meruit  or  ex- 
press contract.  It  was  not  intended  that  any- 
thing in  the  opinion  shotdd  be  construed  to 
mean  that.  If  the  services  were  legally  ren- 
dered, they  should  not  be  recompensed  In  a 
reasonable  sum  If  the  agreement  to  pay  a 
fixed  compensation  was  void;  but  If  the  al- 
leged contract  to  pay  a  fixed  sum  was  Im- 
,moraI,  and  had  been  executed  as  claimed,  the 
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plaintiff  had  a  rlglit  to  eo  allege  and  prove. 
The  statement  contained  In  the  Bald  opinion 
that  the  plaintiff  had  the  right  to  tell  the 
facta  to  the  court  and  jury  Id  any  way  that 
the  matter  of  the  said  contract  for  profes- 
Blonal  services  mlgbt  be  considered,  la  with- 
drawn, as  meaning  more  than  the  court  In- 
tended to  say. 

The  motion  for  rehearing  i$  denied.  Mo- 
tion denied. 


m  MonL  181) 

In  re  WBLLCOllfE. 
(Sopreme  Court  of  Montana.  March  8,  1901.) 

ATTORNBtTS— DI8BARHRNT— RSINSTATEUBNT. 

1.  The  mere  petition  of  attorneys  and  others 
for  the  reinstatement  of  a  diaban-ed  attorney 
will  not  be  consideied  where  such  attoruey  is 
not  before  the  court  Id  person,  or  by  petition 
by  him  sabscrlbed.  asking  for  leinstatement 
and  gfving  his  reasons  therefor. 

Petitions  of  W.  T.  Peraberton  and  others 
for  the  reinstatement  of  John  B.  Wellcome  as 
a  member  of  the  bar  of  the  supreme  court 
of  the  state  of  Montana.  Petitions  dismissed. 

PER  CURIAM.  Under  no  practice  known 
to  thia  court,  or  to  any  other  court,  so  far  as 
this  court  Is  advised,  can  the  mere  petitions 
of  attorneys  and  others  for  the  reinstatement 
of  a  disbarred  attorney  be  considered.  Said 
John  B.  Wellcome  not  being  before  this  court 
In  person,  or  by  his  petition  by  him  subscrib- 
ed, asking  for  reinstatement,  and  giving  his 
reasons  therefor,  there  Is  nothing  which  this 
court  can  entertain;  and  therefore  it  la  or^ 
dered  that  said  petitions  of  said  attorneys 
and  others  be  not  considered.  PIQOTT,  J., 
la  of  the  further  opinion  that  the  petitions 
or  memorials  are  frtvolous,  state  no  reason 
why  said  Wellcome  shotild  be  admitted  to  the 
bar,  have  no  place  among  the  papers  or  rec- 
wdfl  of  this  court,  and  should  tberefm  be 
tricken  from  the  fllea. 

on  o»i.  as)  ' 

OURTIN  r.  INOLB.  (8.  F.  2,236.)' 

(Supreme  Court  of  Oallfornla.  July  24,  1002.) 

AaKNCT-CONTRACTS—EVIDHNCE— WRITTEN 
AORBEHENT. 

1.  Civ.  Code,  f  1642,  provides  that  several 
contracts  relating  to  the  same  matters,  between 
the  same  parties,  and  as  parts  of  one  transac* 
tioD,  are  to  be  taken  together.  Code  Olv.  Proc. 
H  1856,1860,  and  Civ.  Code,  S  1647,  enact  that  a 
fMntract  may  be  explained  by  reference  to  the 
circumstBoces  under  which  it  was  made  and  the 
matter  to  which  It  relates.  Plaintiff  aned  on  a 
writing  whereby  defendant  acknowledged  the  re- 
ceipt friHD  C.  ot  certain  grain  bags,  the  property 
of  plaintifC,  and  agreed  to  pay  for  such  of^them  aa 
were  not  shippeu  to  plaintiff  by  a  certain  date. 
Defendant,  at  the  date  mentioned,  stored  the 
bags  in  warehouses  leased  by  C,  and  claimed 
he  was  authorised  so  to  do  hy  0.  Held  error 
not  to  admit  evidence  that  C.  was  plaintiff's 
agent. 

2.  Olv.  Code.  8S  2300.  2317,  provide  that  an 
agency  is  oHlensible  where  the  principal  inten- 
tionally, or  by  want  of  ordinary  care,  causes  a 
third  periion  to  believe  another  to  be  his  agent. 
SectloD  2318  provides  that  an  agent  has  the 
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authority  defined  tn  the  statute  as  to  those  hav- 
ing no  notice  of  reetrictlon  on  his  autbori^. 
Section  2319  enacts  that  an  agent  has  aathor* 

it7  to  do  anything  necessary  in  the  bDsiness  of 
his  ageiicf ,  and  to  make  a  representation  as  ti> 
any  mntter  of  fact  oo  which  the  right  to  use 
his  authority  depends,  the  tmth  of  which  can- 
not be  determined  by  reasonable  dUigeoee. 
Held,  that  it  was  error  to  exclude  evidence  ot 
convei-sations  between  defendant  and  C.  rela- 
tire  to  the  bag  transaction,  showing  that  de- 
fendant was  justified  in  treating  <k  am  plain- 
tiff's agent 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Frank  J. 
Murasky,  Judge. 

Action  by  D.  A.  Curtin  against  J.  W.  Zngl& 
From  a  Judgment  for  plaintiff,  defendant  «p- 
peala.  Reversed. 

Wal.  J.  Tuska,  for  appellant  Gannon  ft 
Freeman  and  W.  B.  TreadweU.  tac  respond- 
ent 

VAN  DTKB,  J.  The  transaction  out  of 
which  this  action  arose  Is  alleged  to  have 
taken  place  between  Moore,  Ferguson  &  Co., 
assignors  of  the  plaintiff,  commission  mer- 
chants and  dealers  In  grain,  of  San  Francisco, 
and  the  defendant  who  was  a  resident  and 
dealer  of  grain  in  Oregon.  The  claim  is 
founded  upon  a  Quantity  of  grain  bags  sold 
and  delivered  to  the  defendant  during  the 
year  1893,  and  not  returned,  amounting  to 
the  aura  of  $886.97.  and,  as  for  money  had 
and  received,  ?34.30,  being  a  balance  claimed 
on  a  transaction  concerning  a  shipment  ot 
oati  by  the  defendant  to  lald  Moorc^  Ferga> 
■on  &  Co. 

In  addition  to  the  general  denials,  the  de- 
fendant pleaded,  as  a  bar,  a  Judgment  in  his 
favor  recovered  In  the  circuit  court  of  the 
state  of  Oregon  for  Benton  C0UDI7,  upon  the 
same  cause  of  action  stated  in  the  complaint 
herein,  brought  by  Moor^  Ferguson  &  Co. 
against  said  defendant,  before  the  assignment 
to  the  plaintiff  herein.  But  It  ■  appeara,  and 
the  court  so  finds,  that  an  appeal  had  been 
duly  taken  from  said  Judgment  before  ttao 
commencement  ot  this  action,  suspending  fur- 
ther proceedings  thereunder. 

On  the  trial  herein  E.  W.  Ferguson, 
ber  of  the  firm  of  Moore,  Ferguson  ft  Co..  as 
a  witness  for  the  plaintiff,  testified  that  be 
knew  the  defendant  Ingle;  that  he  had  eor^ 
responded  with  him,  and  knew  his  handwrit- 
ing. In  connection  with  bis  testimony,  plain- 
tiff Introduced  and  read  In  evidence  and  relied 
upon  the  following;  "Office  of  J.  W.  Ingle 
&  Co.  Philomath,  Oregon.  Sept  lat,  18U3. 
Received  from  W.  F.  X3rosby  14,500  baga,  at 
Philomath  warehouse,  for  the  purpose  of 
shipping  grain.  Said  bags  are  the  property  of 
Moore,  Ferguson  ft  ,Co.,  of  San  Francisco, 
and  are  to  be  shipped  to  them  filled  with 
grain,  during  the  season  of  1893-94,  according 
to  the  terms  of  a  certain  warehouse  agree- 
ment entered  Into  with  W.  F.  Crosby  on  July 
28,  1S93;  all  bags  not  shipped  or  unaccounted 
for  at  the  expiration  of  this  agreement.  May 
SI,  1894, 1  horeby  agree  to  pay  for  at  tbe  mar- 
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ket  price  at  time  of  delivery,  seven  (7)  cents 
each.  J.  W.  Ingle."  John  Cook,  alBo  a  mem- 
ber of  the  firm  of  Moote,  Ferguson  &  Co.,  as 
a  witness  on  behalf  of  the  plaintiff,  testified 
In  reference  to  the  bags  shipped  by  said  firm 
and  the  amount  and  value  thereof  not  return- 
ed to  tbem  by  said  defendant,  and  also  testi- 
fied in  reference  to  the  shipment  of  oats  by 
defendant  to  said,  firm,  and  the  balance  due 
Id  the  transaction  as  alleged  In  the  complaint. 
On  cross-examination  the  witness  was  asked 
whether  he  knew  that  Mr.  Crosby  had  entered 
Into  an  agreement  with  Mr.  Ingle  about  grain 
bags  and  oats  and  other  things,  which  qu^- 
tloD.  upon  plaintiff's  objection,  the  court  re- 
fused to  allow  answered.  The  defendant  also 
offered  in  evidence  the  agreement  referred  to 
In  the  receipts  relied  npon  by  the  plaintiff, 
entered  Into  July  28,  18©3,  between  the  said 
MV.  F.  Crosby,  of  Albany,  Or.,  as  the  party 
of  the  first  part,  and  the  defendant  as  party 
of  the  second  part,  wherein  it  is  agreed: 
"The  party  of  the  first  part  agrees  to  furnish 
tbe  party  of  the  second  part  with  bags  and 
twine  for  receipts  and  shipment  of  all  grain 
passing  throngh  said  bouses,  and  assist  the 
party  of  the  second  part  In  paying  for  service 
of  bis  employ&s,  by  making  small  advances 
upon  the  salaries  due  them,  said  advances  to 
be  deducted  from  payments  dne  said  party  of 
the  second  part  as  hereinafter  mentioned;  the 
said  party  of  the  second  part  agrees  to  op- 
erate said  warehonses  at  his  own  expense; 
receive,  clean,  store,  sack,  uid  ship  grain  to 
the  order  of  the  party  of  the  first  part;  make 
pnrchases  of  fyaaaxB  for  said  party  of  tbe 
first  part  at  a  cost  to  the  party  of  the  flzst 
part  of  two  and  a  half  cents  per  bni^l;  said 
payment  to  be  made  by  tbe  party  of  the  first 
part  to  the  party  of  tbe  second  part  upon 
shlpihent  of  said  grain,  less  amoont  of  said 
advances  to  employes.  The  bags  fomistaed 
by  tbe  party  of  the  first  part  shall  be  account- 
ed for  by  the  party  of  the  second  part  as  the 
proi»erty  of  said  party  at  the  flrst  part,  and  at 
tbe  expiration  of  this  agreement,  on  May  81st, 
1804,  all  bags  not  accounted  for,  the  party  of 
tbe  8ea>nd  part  agrees  to  pay  to  the  party  of 
the  flrst  part  tbe  market  price  of  said  bags  so 
nnaccounted  for,  at  tbe  market  price  at  the 
time  of  delivery."  All  evidence  as  to  what 
the  parties  to  said  agreement  did  thereunder 
-was  excluded  by  the  court  Tbe  court  also, 
upon  objection  of  tbe  plaintiff,  refused  to  al- 
low defendant  to  Introduce  correspondence 
between  Moore,  Ferguson  &  Co.  and  himself, 
and  between  them  and  their  agent  Crosby, 
concerning  tbe  transaction  in  question.  In 
one  of  tliese  letters,  written  by  Moore,  Fergu- 
son &  Co.  to  the  defendant,  under  date  of 
San  Ftanclsco.  Jane  30,  1893,  tbey  say: 
"Tftnrs  of  the  2Sth  Inst  received  and  noted. 
Kvldently  you  have  misunderstood  Mr.  Cros- 
by In  reference  to  our  engaging  yon  to  look 
after  any  warebouses  for  us,  as  we  have  no 
knowledge  of  any  such  arrangement,  and  are 
not  mnnlng  any  war^ousea.  No  doubt,  Mr. 
rvosby  Intended  that  yon  sbould  understand 


that  he  is  employing  you  on  whatever  terms 
he  and  yon  may  have  agreed  upon.  Mr. 
Crosby  has  for  a  number  of  years  been  ship- 
ping grain  to  us,  and  we  have  been  making 
hlni  advances  on  shipments,  and  helped  him 
otlierwlse  In  a  financial  ]vay,  and  have  made 
no  change  In  this  respect  for  the  coming  sea- 
son. •  •  •  We  have  not  yet  heard  any- 
thing from  Mr.  Crosby  in  reference  to  bis 
fliTangement  with  you;  when  we  hear  from 
him,  we  will  know  more  about  your  arrange- 
ment with  him."  In  Crosby's  letter  to  Moore, 
Ferguson  &  Co.,  dated  at  Albany,  Or.,  June 
29,  1893,  the  foUowlng  occurs:  "In  talking 
to  Mr.  Ingle  yesterday,  he,  said  he  wrote  to 
you  about  bags  and  sight  drafts,  warehouse 
receipts,  etc.,  all  of  which  Is  In  error.  He 
asked  me  on  Monday  of  last  week,  when  I 
first  talked  to  blm  about  It,  If  he  was  dealing 
with  Moore,  Ferguson  &  Co.  or  myself.  I 
told  him,  with  me,  but  that  the  grain  would 
go  to  you,  and  I  would  probably  get  bags  of 
you.  If  you  send  the  bags,  be  wants  6,000 
each  at  Philomath  and  Wrens,  and  wants 
them  by  next  steamer."  A  letter  by  Moore, 
Ferguson  &  Co.  to  Crosby,  under  date  of  San 
Francisco,  July  1,  1808,  acknowledges  the  re  - 
celpt  of  the  letter  from  Crosby  of  the  29tli 
of  June,  Just  referred  to.  In  which  the  follow- 
ing occurs:  "Will  ship  those  to  Ingle  by 
next  steamer;  also  the  twine  ordered.  Tour 
arrangements  with  blm  appear  to  be  all  right. 
We  suggest,  however,  that  you  Include  In 
your  arrangements  that  he  Is  to  be  responsi- 
ble for  the  number  of  bags  that  may  be  ship- 
ed  to  him  until  tbey  are  returned  with  grain, 
and.  If  not  so  returned  or  accounted  for  as 
being  -on  hand,  that  he  shall  pay  for  them.'* 
It  will  be  seen,  by  reference  to  the  warehouse 
agreemoit  between  Oosby  and  Ingle,  that 
tbe  suggestion  of  Bfoore,  Fergnsm  &  Oa  that 
Ingle  Should  be  responsible  for  tbe  bagv  until 
ttietr  return  with  grain  was  not  lnc(wporated 
In  said  agreement  Tbe  following  letter  from 
Mooce,  Fei^son  ft  Co.  to  the  defmdant  was 
also,  upon  platntUTs  objection,  excluded  by 
tbe  court:  "310  Calif wnta  Street  Mocnre, 
Ferguson  &  Co.,  Commission  Merchants.  San 
Francisco,  August  17th,  '90.  We.  J.  W.  Ingle, 
Philomath,  Ogn.'-Dear  Sir:  Tours  of  tbe 
IStb  Inst  Is  received  and  noted,  and  in  reply 
will  say  that  you  se«n  to  have  a  mistaken 
Idea  In  regard  to  the  flrst  shipments  of  bags 
that  we  made  to  you.  Tbey  were  not  shipped 
by  us  at  your  request  but  at  Mr.  Crosby's  re- 
quest; we  shipped  tiiem  altogether  on  Mr. 
Crosby's  Instructions,  and  not  on  any  com- 
munication from  you.  Ton  will  remember 
that  from  the  be^nnlng  we  advised  you  that 
If  you  wished  us  to  ship  yon  any  bags  we 
wanted  that  you  sbould  make  arrangements 
flrst  as  to  price  and  payment  of  the  bags,— 
not  but  that  we  would  be  pleased  to  do  busi- 
ness with  you  direct  but  we  undwstand  you 
and  Mr.  Crosby  have  agreed  between  yonr- 
sdves  to  do  business  together,  and  we  do  not 
wish  to  Interfere  with  your  arrangements, — 
80,  whatever  agreement  Mr.  Crosby  may  have 
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made,  ft  Ig  between  jourselTes.  and  If  70a 
wlab  Mr.  GroBby  to  sblp  yon  some  more  bags, 
better  communicate  wltb  bim.  We  are  sur- 
mised tbat  yon  abonld  again  write  us  on  this 
subject;  as  we  bave  ab%ady  fully  advised  you 
bi  reference  ta  this  matter.  We  have  receiv- 
ed your  car  load  of  gray  oats  by  last  steamer, 
but  BO  far  have  been  unable  to  dispose  of 
them,  but  will  dispose  of  them  first  favorable 
opportunity.  The  markets  are  very  much  de- 
pressed, oats  are  v^j  slow  of  sale,  and  wheat 
Is  easier  again  tonlay,  Na  1  shipping  wheat 
about  91.05.  Tours,  truly,  Moore,  Ferguson 
ft  Co." 

The  theory  of  the  respondent,  which  seems 
to  have  been  adopted  by  the  court  in  the  ex- 
clusion of  the  offered  evidence  on  behalf  of 
the  defendant.  Is  that  the  receipt  Is  a  con- 
tract, complete  In  Itself,  between  the  defend- 
ant and  Moore,  Ferguson  &  Co.,  and  did  not 
require  any  explanation  or  reference  to  oth- 
er writings  concerning  the  transaction.  His 
counsel  says  In  his  brief:  "The  real  contro- 
versy is  whether  defendant  was  or  was  not 
bound  to  pay  for  the  bags  not  delivered. 
Bis  defense  was  that  he  had  stored  the 
balance  of  the  bags  In  certain  warehouses 
1b  Oregon,  belonging  to  third  persons,  and 
notified  W.  P.  Crosby  of  that  fact,  and  had 
received  his  approval;  and  he  claims  that 
Crosby  was  the  agent  of  Moore,  Ferguson 
A  Co.  He  offered  no  proof  of  any  such 
agency;  but  plaintiff's  evidence  was  that 
Crosby  was  never  their  general  agent."  As 
appears  from  the  foregoing,  however,  the 
defendant  did  offer,  and  the  court  ruled  out, 
evidence  tending  to  establish  the  agency  of 
Crosby.  Before  giving  the  receipt  relied  up- 
tm  by  the  plaintiff,  the  defendant  wrote  to 
Hoore,  Ferguson  &  Co.  concernlug  the  mat- 
ter, and  in  their  reply  they  say:  "You  seem 
to  have  a  mistaken  Idea  In  regard  to  the  first 
shipments  of  bags  tbat  we  made  to  you. 
They  were  not  shipped  by  us  at  your  request, 
but  at  Mr.  Crosby's  request;  we  shipped 
them  altogethw  on  Mr.  Crosby's  Instruc- 
tions." And  in  Crosby's  letter  to  said  Arm 
he  informed  them  of  the  conversation  be  had 
bad  wltb  Ingle  in  reference  to  the  transac- 
tion, and  aslied  tbem  If  they  approved  of 
the  plan.  In  tbelr  letter  to  CroRby,  In  reply 
thereto,  they  say:  "Your  arrangements  with 
him  appear  to  be  all  right"— adding  then  the 
■nggestion  heretofore  noted.  The  receipt  al- 
so says:  "According  to  the  terms  of  a  cer- 
tain warehouse  agreement  entered  Into  with 
W.  F.  Crosby  on  July  28,  1803."  The  de^ 
fendant  therefore,  bad  the  right  to  have 
that  agreement  considered  to  connection  with 
said  receipt  as  they  form  parts  of  the  same 
transacUon  between  Crosby  and  defendant. 

Several  contracts  relating  to  tbe  same  mat- 
ters, between  the  same  parties,  and  mode  as 
Iiarta  of  substantially  tbe  one  transaction, 
are  to  to  be  taken  together.  Glv.  Code,  | 
1642.  A  contract  may  be  explained  by  ref- 
erence to  tbe  drcumstances  under  which  it 
tras  made  and  the  matter  to  which  It  relates. 
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Olv.  Code,  I  164T;  also  aeetton  ISSBb  aubd. 
2,  and  section  ISBO,  Code  Glv.  Proe.  The 
defendant  it  appears,  stored  the  balance  of 
tbe  unused  bags  rec^red  by  him  under  the 
receipt  or  agreement  made  with  Crosby,  and 
relied  upon  by  plaintiff.  In  warehouses  In 
Oregon,  leased  by  Crosby,  and  was  anthor- 
Ixed  80  to  do  by  Crosby.  In  addition  to  ex- 
cluding the  corremondenee  and  agreements 
already  referred  to,  tlie  court  ruled  out  all 
testimony  ottered  by  tbe  defendant  In  refer- 
ence to  directloiu  to  him,  or  conversatloni 
with  him,  by  Crosby  concerning  the  bag 
transaction.  On  the  last  effort  of  defendant 
In  this  line  the  court  remarked:  "Tbat 
brings  up  the  old  question  again  of  his  au- 
thority. If  be  was  tbe  agent  of  Moore,  Fw> 
guson  ft  Co.,  tbis  testimony  would  be  rele- 
vant; otherwise,  not"— and  excluded  the  tes- 
timony so  offered.  This  was  dearly  error. 
The  excluded  evidence  tended  to  show  that 
tbe  defendant  was  justified  In  treating  Cros- 
by as  the  agent  of  Uoore,  Ferguson  ft  Oa. 
In  the  premises,  and  in  dealbig  with  him  as 
be  did.  ClT.  Code,  tl  2900,  mi-SSlA. 
Judgment  and  order  reversed. 

We  concur:  QABOCTXE,  J4  HABBI- 
SON,  J, 

OS?  CaL  84) 

HULL  T.  CALKINS  «t  al.  (L.  A.  l,0S9.>i 
(Supreme  Court  of  California.  July  23,  lOOZ) 

COUmSSTONBRS'  DEBI>-REFORMATION— BQ- 
VITY— JUDOHENT-CLBRIGAI,  SR- 
ROR— CORRECTl  ON. 

1.  Where  a  contract  was  omitted  by  mistake 
from  a  Judemeot  directing  the  sale  of  certain 
property,  the  commistilonerB'  deed  caniiot  be 
rerornied  b?  mnking  It  purport  to  coavey  th« 
coHti-act  which  had  not  in  fact  been  sold,  aad 
which  thr  commissioner*  were  not  authorlied 
by  the  writ  to  sell. 

2.  Equitr  will  not  Interfere  to  correct  a  mere 
clerical  error  in  a  judgment  appearing  on  the 
face  of  the  record,  whicli  could  be  corrected  by 
the  court  at  any  timp.  it  not  appearing  tbat  the 
InterentB  of  others  than  parties  to  the  salt  or 
parties  r^resented  by  them  are  affected. 

Department  1.  Appeal  from  superior  conrt, 
Ventura  county;  Bl  T.  Williams,  Judge; 

Action  by  Morton  Dennlson  Hull  agatatit 
James  W.  Calkins  and  others  to  correct  s 
Judgment  and  reform  a  commfsskmers'  deed. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Affirmed. 

Edgar  W.  Camp  and  Sidney  J.  Pars<Hi^ 
for  appellant  Henley  C.  BooCb.  Calvert  Wil- 
son, Richards  &  Carrier,  Grant  Jackson,  nod 
J,  W.  Taggart  for  respondents. 

PER  CURIAM.  This  Is  an  appeal  by  tbe 
plaintiff  from  a  Judgment  rendered  against 
him  on  demurrer  to  the  complaint  Tbe  cas^ 
as  alleged.  Is  In  substance  as  follows:  April 
7.  1888,  one  Alexander  Hon  was  tbe  owner 
of  certain  lands  In  the  Sespe  ranebob  in  tbs 

1  Rehrarlnc  donled  Aofuit  n,  IMl. 
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county  of  Ventwrn,  and  of  a  contract  of  the 
Pacific  ImpTOvement,  Oompouy,  agreeing  to 
pay  him  one-balf  of  the  proceeds  of  the  sales 
of  land  conveyed  to  It  by  his  deed  of  even 
date;  and  on  that  day  executed  to  the  de- 
fendant Calkins  a  deed  conveying  to  him 
the  lands,  and  assigned  to  bim  the  contract 
referred  to,  in  trust  to  sell  the  aame,  and 
with  the  proceeds  to  pay  to  hluiseif,  after  the 
expenses  of  executing  the  trust,  the  sum  of 
?13,000,  with  interest  as  provided,  with  the 
additional  sum  of  ?10,000  without  Interest, 
and  the  amount  of  a  mortgage  to  one  Drey- 
fus, the  payment  of  which  was  assumed  by 
him.  But  the  deed  was  taken  by  Calkins  as 
the  trustee  of  Morton  B.  Hull,  the  plaintiff's 
assignor,  who  was  the  real  beneficiary.  The 
deed  purports  to  convey  to  the  grantee  cer- 
tain lands  apeciflcaliy  described,  and  also  all 
the  right,  title,  and  interest  of  the  grantor  In 
the  Sespe  rancho.  The  land  conveyed  to  the 
Pacific  Improvement  Company  comes  within 
the  boundaries  of  the  tract  first  described, 
but  Is  excluded  by  specific  description.  It  is, 
however,  included  in  the  Sespe  rancho.  Sub- 
sequently orders  were  drawn  on  the  trustee 
by  More  In  favor  of  several  parties  for  vari- 
ous sums,  aggregating  something  over  |6,000; 
and  to  secure  them  another  deed  was  exe- 
'-■nted  by  More  to  Calkins  purporting  to  con- 
vey to  the  latter  all  the  right,  tdtle,  and  In- 
terest of  the  grantor  In  and  to  the  Sespe 
rancho  (described  as  "being  the  same  prop- 
erty described  In"  the  former  deed).  In  the 
year  following  the  above  transactions  More 
commenced  a  suit  against  Calkins,  which 
upon  his  death  was  continued  In  the  name 
of  bis  administrator  (one  of  the  defendants 
in  this  suit),  and  resulted  in  the  Judgment 
considered  in  More  t.  Calkins,  05  Cal.  435, 
30  Pac.  583,  29  Am.  St  Rep.  128;  In  which 
case  the  Judgment  was  afllrmed  except  as 
to  the  part  thereof  allowing  the  provision 
for  the  payment  to  the  trustee  of  $10,000, 
which  was  held  by  this  court  to  be  void.  By 
the  Judgment  thus  affirmed  the  trustee.  Cal- 
kins, and  one  Baker,  associated  with  him  as 
commissioner,  were  directed  to  execute  the 
power  of  sale  contained  In  the  deed  to  the 
f(^mer,  and  to  discharge  the  trusts  therein 
provided,  and  out  of  the  proceeds  (after  pay- 
ing the  expenses  of  the  sale)  to  pay  the  sums 
due  to  Oalklns,  amounting  In  the  aggregate 
to  $68,200,  with  Interest,  etc.,  less  $1,591.17, 
the  twiance  of  rents  In  the  hands  of  tbe  trus- 
tee, and  thereafter  the  amounts  of  the  sev- 
eral orders  above  referred  to,  and  the  bal- 
ance to  the  plaintiff;  "and  [In  the  language 
of  the  complaint]  thereupon  followed  a  de- 
scription of  the  property  to  be  so  sold,  which 
description  truly  described  all  the  property 
and  things  transferred  by  said  deed  of  April 
17.  1888,  except  that  It  did  not  mention  said 
contract."  Tinder  this  Judgment  the  proper- 
ty therein  described  was  sold  and  conveyed 
by  the  commissioners  September  7,  1891,  for 
the  sum  of  $75,000,  to  one  High,  who  had 
Dcen  employed  by  tbe  plaintiff,  then  assignee 


of  Martin  B.  Hull,  to  make  the  hid;  no  men- 
tion of  tbe  contract  being  made  in  the  deed. 
But  it  is  alleged  that  In  the  conclusions  of 
law  on  tbe  facts  found  <whlch  were  substan- 
tially as  above  ^ven)  it  was  by  the  court 
"decided  and  ruled  that  said  J.  W.  Calkins 
bad  full  power  and  authority  under  and  by 
virtue  of  said  deed  of  April  7,  1888,  to  sell 
•  •  *  all  the  property  mentioned  In  said 
deed  of  trust  [Including  the  contract  with 
the  Pacific  Improvement  Company]  for  tbe 
uses  and  purposes  therein  expressed,  and  to 
apply  the  proceeds  thereof  as  directed  in  said 
deed,"'  and  out  of  the  balance  to  pay  the  or- 
ders above  mentioned,  and  it  was  ordered' 
that  Judgment  should  be  entered  according- 
ly; but  that  the  contract  was  omitted  from 
the  description,  in  the  Judgment,  of  the  prop- 
erty to  be  sold,  by  mistake  of  Calkins'  attor- 
neys, who  supiHJsed  "that  a  sale  of  the  aald 
lands  would  transfer  to  the  purchaser  the  said 
contract,  and  all  the  rights  of  the  said  Alexan- 
der S.  More  under  said  contract";  that  all 
the  parties  to  the  suit,  and  tbe  Judge,  and 
also  tbe  commissions  appointed  by  the 
court,  and  the  purchaser  at  the  sale,  partici- 
pated in  tbe  mistake;  that  the  commissioner 
and  trustee  supposed  they  were  selling,  and 
the  purchaser,  and  his  principal,  Hull,  sup- 
posed they  were  purchasing,  the  contract  In 
question,  with  the  rights  of  the  plaintiff 
thereunder;  and  that  the  whole  property.  In- 
cluding the  contract,  was  not  worth  over 
the  amount  bid.  Tbe  mistake,  it  Is  alleged, 
was  not  discovered  until  tbe  year '1897;  and 
there  are  other  allegations  explaining  how 
It  was  that  It  was  not  sooner  discovered;  but 
these,  under  tbe  view  we  take  of  the  case, 
need  not  be  considered.  The  prayer  of  the 
complaint  Is  for  the  amendment  of  the  Judg- 
ment by  Including  In  the  description  of  the 
property  to  be  sold  the  contract  in  question^ 
and  for  a  similar  reformation  of  the  commis- 
sioners' deed. 

It  Is  assumed,  and  In  fact  alleged.  In  the 
complaint,  that  the  sale  of  the  lands  describ- 
ed In  the  Judgment,  which  Included,  In  the 
general  description  of  the  Sespe  rancho,  the 
lands  previously  conveyed  to  the  Pacific  Im- 
provement Company,  did  not  operate  to 
transfer  the  contract  with  that  company,  or 
the  rights  of  More  to  the  payments  therein 
stipulated;  and— as  otherwise  the  plaiutiff 
would  have  no  cause  of  action— this  assump- 
tion must,  for  the  purposes  of  this  appeal, 
be  admitted.  Assuming,  then,  this  to  be  the 
case,  the  object  of  the  suit  is,  not  only  to 
amend  the  Judgment,  but  to  reform  the  com- 
missioners' deed  by  making  It  purport  to  con- 
vey property  that  had  not  been  sold,  and 
which  the  commissioners  were  not  author- 
ized by  the  writ  to  sell.  This.  It  is  obvious, 
cannot  be  done.  Where  there  Is  a  mistake 
in  a  conveyance  by  the  owner  of  the  land 
himself  or  by  his  agent,  the  deed  may  be  re- 
formed. But  the  commissioners  to  sell  were 
not  the  agents  of  the  plaintiff  except  to  the 
extent  of  the  power  conferred  upou  them  by 
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tbe  order  of  sale,  and  there  waa,  therefore, 
lacking  that  essential  element  to  the  reform 
of  a  contract,  an  actual  contract  to  be  em- 
bodied In  the  reformed  Inatmment  A  sher- 
iff or  other  officer's  mistakes  in  the  ex«rciae 
of  his  power  may  doubtless  be  rectified;  but 
when  he  acts  In  accoi'dance  with  his  power 
there  Is  no  mistake  to  be  corrected  or  con- 
tract to  be  reformed.  Code  CSr.  Froc.  I  681; 
H^man  t.  Babcock,  30  Cal.  867,  and  2 
Notes  on  Gal.  Bep.  580;  UlUer  t.  Kolb.  47 
Ind.  220;  Armstrong  t.  Short,  9S  Ind.  331; 
Conyers  t.  Mericles,  75  Ind.  4^;  McCasIand 
V.  Insnrouce  Co.,  108  Ind.  130,  0  N.  E.  119; 
Ray  T.  Ferrell.  127  Ind.  570^  27  N.  B.  158; 
Davenport  T.  SotH's  Widow,  6  Ohio  St  450. 
Many  cases  are  cited  by  the  appellant's  coun- 
sel in  support  of  his  contention  to  tbe  con- 
trary, but  none  have  ap{dicatl(Hi  to  this  case. 
In  one  of  them  a  mortgage  was  reformed 
(Blodgett  T.  Hobart;  18  Vt  41S);  In  others,  a 
judgmmt  amended,  and  a  resale  ordered 
(Snyder  t.  Ires,  42  Iowa,  167;  Bank  t.  Went- 
worth.  2S  Kan.  183;  McGlure  t.  Bruck  [Minn.] 
45  N*.  W.  438);  and  In  another  the  snccessors 
of  tbe  Judgnrant  debtor  were,  upon  the  facts 
of  the  case,  enjoined  from  Interfering  with 
the  purchaser  (Waldron  t.  Letson,  15  17.  J. 
Kq.  126).  In  three  of  them  only  was  there 
an  amendment  of  a  sheriff's  deed.  QuIt^ 
T.  Baker,  37  Cal.  4G5;  Greeley  t.  De  Oottea, 
24  Fla.  475.  6  South.  289;  Farkrar  t.  Starr 
(Neb.)  33  X.  W.  424.  In  these  cases,  as  in 
the  case  of  Waldnm  t.  Letson,  the  equities 
of  the  case  were  very  atrwigly  In  favor  of 
the  purchaser  or  his  successors  in  intwest 
and.  as  In  that  case,  may  have  justified  the 
actual  dedston;  but  It  Is  difficult  to  perc^ve 
on  what  recognized  principle  of  equity  the 
court  was  justified  in  amending  the  sheriff's 
deed.  But  whatever  may  be  the  merits  of 
those  decisions,  they  differ  from  tbe  case  at 
bar  in  two  ^sentlal  circumstances  that  ren- 
der them  inapplicable  here.  Of  thrae  one 
was  that  there  was  not  In  any  <tf  them  any 
mistake  as  to  the  property  Intoided  to  be 
aold  and  in  fact  sold,  whldi,  in  the  case  first 
cited,  at  least,  and  probably  In  the  others, 
was  pointed  out  by  the  sheriff  to  the  bidders 
on  tbe  ground.  The  propmly  Intended  was, 
therefore.  It  may  be  said^  itself  sold,  though 
by  a  mistaken  description;  and  there  was 
some  color  for  the  application  of  the  maxim. 
"Prsesentla  corporis  tolUt  errorem  descrip- 
tlonls."  But  here  the  mistake  of  the  judg- 
ment was  not  in  describing  the  property  to 
be  sold,  but  in  omitting  to  provide  for  the 
sale  of  a  part  of  the  property  that  might 
have  been  sold.  Tbe  other  difference  be- 
twe«i  the  cases  Is  that  in  the  cases  cited  the 
mistake  occurred  originally  In  the  mortgage, 
from  which  It  was  carried  Into  the  foreclo- 
sure proceedings;  and  this  feature  of  the 
case  in  Qnlvey  v.  Baker  furnished  the  ground 
of  tbe  decision,  the  court  saying:  Equity 
"win  not  only  go  back  to  the  original  error, 
and  reform  It,  but  will  administer  complete 
justice  by  correcting  all  subsequent  mistakes 


which  grew  out  of  and  were  superinduced  by 
the  first"  37  Oal.  473.  But  here  there  was 
no  mistake  hi  the  trust  deed,  but  merely  a 
mistake  of  the  Judge,  superinduced  by  the 
mistake  at  the  attorneys  of  the  defendant, 
and  lu  the  production  of  which  the  plalutlff 
in  no  way  participated.  The  ground  of  the 
decision  In  those  cases  Is  th»efore  lacking 
bere. 

There  atlll  remains  the  question,  whether 
the  suit  can  be  maintained  for  the  purpose 
of  amending  the  judgment  and  this,  we 
think,  must  also  be  answered  in  the  nega- 
tive. The  alleged  mistake  Is  a  mere  clerical 
erroi;  appearing  on  the  face  of  the  record, 
and,  as  aiqpean  from  tbe  authorities  dted 
by  the  appellont^a  counsel,  could  be  cwrected 
by  the  court  at  any  time;  ax  does  It  appear 
that  the  interests  of  others  are  affected  ttuia 
partlea  to  the  suit  or  parties  represented  la 
the  suit  by  them.  Th&te  Is  lacking,  there- 
fore, any  ground  for  the  Interference  of  equi- 
ty. The  cases  In  which  equity  wUl  Interfere 
notrwltbstandlng  the  existence  of  a  legal  rem- 
edy are  all,  we  believe,  eases  of  original  eqid- 
ty  jurisdiction,  where  the  jurisdiction  at  lav 
waa  sulMequently  acquired.  Our  attentkm 
has  not  been  called  to  any  case  where  cowla 
of  equity  have  Intervened  to  correct  merdy 
clerical  errors. 

Fot  the  reasons  given,  the  Judgment  ap- 
pealed from  must  be  affirmed,  and  U  la  a» 
ordered. 


(137  C»l.  T9) 

COSTA  V.  SUPERIOR  COURT  OP  SANTA 

CLARA  COUNTY.   (S.  F.  2,192.) 
(Supreme  Court  of  Califoniia.  Jaly  23,  1902.) 

ADMINISTRATION— WITH  DRAW AL-JtTDGMEMT 
AGAINST  ADMINISTRATOR-^JUKia- 
DICnON— EQUITY. 

1.  lo  a  proceeding  to  set  aside  the  adminis- 
tration of  an  alleged  decedent  afterwards  foond 
to  be  alive,  tbe  probate  court,  after  declaring 
the  grant  of  adminiBtration  and  all  BobsequeDt 
proceedings  void,  b&d  no  authority  to  order  the 
administrator  to  pay  over  money  he  had  re- 
ceived, and.  In  default,  that  execution  issue. 

2.  A  proceeding  to  set  aside  administration 
cannot  be  said  to  be  a  suit  in  eouity,  where  no 
summons  waa  served  on  the  aamiuutratori  or 
pleading  filed  by  him. 

Department  2.  Petition  for  a  writ  of  re- 
view by  James  A.  Costa  against  the  superior 
court  of  Santa  Clara  cotm^.  Order  vacated 
in  part. 

C.  D.  Wright  and  H.  A.  Oabriel.  for  peti- 
tioner,  li!.  E.  Cotbran.  tot  respondenL 

PER  GURIA3I.  Petition  for  writ  of  re- 
view. It  appears  from  the  petitloo  that 
plaintiff  was  appointed  administrator  of  tbe 
estate  of  George  W.  Fay.  Tbereafto:,,  May 
27.  ISOS,  the  estate  was  distributed  to  the 
heirs  of  Fay.  Pursuant  to  ttie  decree,  plain- 
tiff paid  to  the  dhitrlbutees  all  the  funds  not 
disbursed  In  the  course  of  administration, 
except  |»410.5fi.  On  April  14,  1898.  said  Fay 
filed  a  petition  in  said  court  la  aald  matter. 
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11  which  it  was  shown  that  he  was  the  iden- 
tical Fay  whose  estate  was  being  administer- 
ed by  plaintiff  as  admlnlatrator.  The  peti- 
tion Bet  forth  the  proceedings  by  which  plum- 
tiff  became  possessed  of  Fay's  property  as 
adminlsti-ator;  that  during  all  tpe  time  the 
proceedings  In  administration  were  pending 
said  Fay  was  absent  from  the  state,  and  Ig- 
norant of  said  proceedings;  and  that  he. 
the  said  Fay,  Is  alive  and  In  the  flesh.  He 
prayed:  il)  That  citation  issne  to  plaintiff, 
Costa,  said  pretended  administrator,  to  show 
cause  why  all  the  proceedings  bad  by  blm 
in  said  matter  should  not  be  set  aside;  (2) 
why  all  the  property  described  In  said  pro- 
ceedings and  received  by  Costa  should  not  be 
returned  to  the  court  by  said  pretended  ad- 
ministrator, free  from  all  charges  and  claims 
of  every  nature;  (3)  why  all  said  property 
should  not  be  foi-tbwltb  ordered  by  the  court 
paid  to  said  petitioner,  Fay.  Oitation  duly 
Issued,  and  Costa  appeared  without  demurrer 
or  answCT,  and  consented  that  the  court 
might  set  aside  the  proceedings  had  In  the 
probate  court  for  want  of  jurisdiction,  but 
denied  the  jrlght  of  the  court  to  determine 
any  other  matter  involved  in  the  litigation. 
It  was  stipulated  that  In  the  present  proceed- 
ing the  transcript  In  S.  F.  2,032,  in  the  matter 
of  the  estate  of  George  W.  Fay,  deceased, 
now  on  file  in  this  court,  should  constitute 
the  complete  return  to  the  petition  for  a  writ 
of  review.  At  page  49  of  said  transcript  (as 
also  set  out  In  the  present  petition)  Is  the 
followbtg:  'binding  ItJ.  That  said  superior 
court  never  bad  or  acquired  Jurisdiction  to 
appoint  said  James  A.  Costa  as  administra- 
tor, or  to  administer  upon  the  estate  of 
George  W.  Fay."  The  petition  before  us, 
then,  shows  tliat  the  court  decreed  as  fol- 
lows: "First  That  all  the  proceedings  taken 
and  had  in  the  matter  of  the  estate  of  Oeorge 
W.  Fay  be  set  aside  and  annulled.  Second. 
Tliat  all  the  property  and  estate  of  said 
Oeorge  W.  Fay  received  by  James  A.  Costa, 
and  described  In  the  Inventory,  to  wit,  the 
■urn  of  91,518.68,  less  the  ram  of  f26  (al- 
ready received  by  Fay),  be  returned  and 
paid  to  tbe  said  George  W.  Fay.  free  from  any 
and  all  dalms  or  title's  set  ap  or  asserted 
thoreto  by  the  said  James  A.  Gosta  as  said 
administrator  or  otherwise,  or  any  one  claim- 
ing under  him.  Third.  That  said  James  A. 
Oosta  pay  to  said  George  W.  Fay  the  sum  of 
$1,518.68,  togethK  with  the  costs  incurred 
by  said  Fay  in  this  proceeding,  taxed  at  the 

sum  ot  9  •  Fourth.  That  the  clerk  Issue 

execution  in  favor  of  said  George  W.  Fay 
against  uld  James  A.  Costa  for  the  sum  of 
91,518.68.  together  with  said  costs."  The 
prayer  of  the  plaintiff's  petition  Is  that  the 
decree  directing  plaintiff  to  pay  over  said 
money,  and.  in  default,  that  execution  Issue, 
be  annulled  for  want  of  jurisdiction  In  said 
court  to  make  said  decree.  No  objection  Is 
made  to  the  decree  so  far  as  It  set  aside  the 
probate .  proceedings,  but  It  Is  claimed  that 
'  the  court  could  go  no  further. 


It  appears  that  the  hearing  In  the  cpurt 
below  on  Fay's  petition  was  had  and  the  de- 
cree entered  therein  on  May  SI.  1899.  The 
administrator  appealed  to  this  court  from 
that  part  of  the  judgment  set  forth  In  the 
second,  third,  and  fourth  paragraphs,  which 
were  the  same  as  shown  In  the  petition. 
The  appeal  was  dismissed  October  26,  1899 
an  re  Fay's  Estate,  126  Gal.  457,  58  Pac; 
936).  and  thereafter  the  administrator  insti- 
tuted the  present  proceeding.  A  demurrer 
to  the  petition  was  filed  for  insufflcinu^  of 
foots,  and  on  the  further  ground  that  plain- 
tiff had  a  plain,  speedy,  and  adequate  reme- 
dy, in  that  an  appeal  from  the  decree  set 
forth  Is  given  by  the  Code. 

Stevenson  v.  SuperlOT  Court.  62  GaL  60, 
was  an  application  for  a  writ  of  review  simi- 
lar to  the  case  here.  The  tower  court  made 
just  such  on  order  as  was  made  hare,  except 
as  to  directing  execution  to  issue;  It  was 
held  by  the  court  In  banc  that  the  tower 
court  had  no  jurisdiction  to  authorize  an  ad- 
mlnistratiMi  on  the  estate  of  a  person  rap- 
posed  to  be  dead,  hut  who  was  In  fact  alive; 
that  it  was  competent  tar  him  to  prove  the 
fact;  and  that  he  Boi^^t  to  make  the  proof 
in  the  right  tribunal.  The  demurrw  to  the 
petition  was  sustained,  and  the  proceedings 
dismissed.  The  Queetlon  here  is,  can  the 
court  go  beyond  the  case  of  Stevenson  v.  Su- 
perior Court  and  sustain  that  part  of  the 
judgment  which  directs  Gosta  to  pay  certain 
moneys,  and.  In  default  of  such  payment, 
that  executicm  larae?  The  case  Is  easily  dis- 
tinguishable from  fleydenfeldt  t.  Superior 
Court,  4Q  Pac.  210.  In  making  the  order  of 
dlstzllmtlon  the  court  there  was  clearly  wltb- 
In  its  jurisdiction,  although  it,  as  was  held 
by  this  court  committed  error,  In  conse- 
quence of  which  proper^  of  the  estate  was 
given  to  petitioner.  The  probate  court,  upon 
the  revenal,  simply  ordered  the  petitioner  to 
restore  what  she  had  acquired  through  this 
error.  The  power  of  a  court  to  right  an  In- 
jury done  in  this  way  by  itself  Is  generally 
admitted.  In  this  case  the  court  finds  that  it 
has  never  acquired  jurisdiction  of  the  sub- 
ject-matter involved  in  the  proceeding.  Its 
prevlons  orders  were  entirely  void,  and  In 
this  very  Judgment  It  was  so  declared.  The 
petitioner,  therefwe.  has  not  been  placed  In 
possession  of  the  property  by  any  valid  or- 
der or  process  of  the  court  After  the  judg- 
ment declaring  the  gront  of  administration 
and  all  subsequoit  proceedings  void,  the  pe- 
titioner will  be  r^rded  aa  a  treq)a»er  from 
the  beginning.  He  cannot  be  r^rded  as  a 
receiver  whose  possession  Is  that  of  the 
court 

Nor  can  it  be  said  that  the  proceeding  Is  a 
suit  in  equity.  The  petitioner  was  not  serv- 
ed with  rammohs,  but  with  a  citation.  It 
did  not  require  him  to  answer,  or  notify  him 
that.  In  case  of  failure  to  do  so,  judgment 
would  go  against  him.  It  purported  to  be  a 
proceeding  In  an  estate,  and  part  of  tbe  re- 
lief demanded,  to  wit,  the  decree  declaring 
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the  fgrant  of  admlulstration  Told,  was  prop- 
erly obtainable  only  in  that  proceeding.  Ste- 
venson r.  Superior  Court,  supra.  It  must, 
therefore,  be  deemed  a  proceeding  In  pro- 
bate. Surely  it  cannot  be  both  a  bill  in  equi- 
ty and  a  petition  aslcing  for  relief  which  can 
be  bad  only  in  the  probate  procedure.  Coun- 
sel state  that  there  is  here  no  probate  court, 
but  a  court  of  general  Jurisdiction,  including 
probate  Jurisdiction.  That  may  be  so,  but 
there  is  a  special  proceeding  for  the  admin- 
istration of  the  estates  of  deceased  persons, 
and  in  that  proceeding  the  power  of  the  court 
is  limited  by  the  prescribed  procedure.  A 
citation  issued  entitled  In  the  estate,  and  no- 
tifying the  person  to  appear  and  show  cause 
why  a  certain  order  should  not  be  made, 
does  not  require  the  person  notified  to  an- 
swer as  la  a  personal  action  when  summons 
la  issued;  nor  does  it  assure  blm  that,  If  be 
answers,  and  proposes  certain  Issnes,  he  will 
have  the  right  of  an  ordinary  litigant  in  a 
suit  in  etiuity,  especially  when  some  part  of 
the  demanded  relief  can  only  be  had  in  the 
probate  proceeding.  Uad  the  petitioner  filed 
an  answer  making  such  issues  as  be  might 
have  mode  In  an  equitable  action,  there 
would  have  been  no  harm  in  saying  that  It 
would  be  regarded  as  au  action  In  a  court  of 
equity,  as  was  done  in  Re  Thompson's  Es- 
tate, 101  Gnl.  a4».  35  Fac.  991,  36  Pac.  98. 
though  irregularly  brought  Here  the  peti- 
tioner did  not  answer  the  petition  or  cita- 
tion, and  no  issues  were  made,  and  therefore 
none  were  tried.  He  appeared  in  response  to 
the  citation,  and  declined  to  answer  or  de- 
mur. In  the  language  of  the  trial  court,  "he 
stood  mute,"  declining  to  plead.  He  was 
Bworu  as  a  witness,  and  conceded  that  Fay 
was  the  person  on  whose  estate  he  had  ad- 
ministered, and  he  did  not  object  to  a  de- 
cree def:laring  the  administration  void.  Nor 
does  be  now.  He  only  contends  that  the 
court  eonid  not  render  a  Judgment  for  the 
money,  and  order  execution.  In  short,  he  ap- 
peared In  the  probate  court  to  object  to  the 
Jurisdiction  of  that  court  to  do  anything 
more  than  to  vacate  the  administration. 
Suppose  a  petition  entitled  in  the  estate-  of 
Fay  and  addi-essed  to  the  probate  Judge  had 
been  Intended  to  sei-ve  as  a  hill  in  equity,  and 
no  summons  had  been  issued  or  served,  but 
Costa  had  been  cited  as  here,  but  had  failed 
to  appear,  could  Judgment  have  been  ren- 
dered against  him?  Could  the  court  have 
treated  it  as  a  bUI  In  equity,  and,  if  Judg- 
ment had  been  entered,  would  It  have  been 
sustainable  on  appeal?  It  seems  plain  that 
it  could  not  be.  This  case  seems  equally  ob- 
vious. A  petition  was  filed  asking  for  relief 
which  could  only  be  bad  In  the  probate  pro- 
ceeding, and  also  for  relief  which  the  court 
Bitting  In  probate  could  not  give.  Costa  sim- 
ply appeared  to  object  that  the  court  had  no 
Jurisdiction  to  gi*ant  the  additional  relief.  It 
is  admitted  that  the  objection  was  well 
founded,  but  it  is  conteuded  that  the  pro- 
ceeding may  be  converted  Into  a  bill  in  equi- 


REPOBTEB.  (ClL 

ty.  If  It  were  a  suit  In  equity,  the  party 
may  have  had  many  important  privileges 
which  might  be  denied  falm  In  a  probate  pro- 
ceeding,—such  as  the  fight  to  request  a  Jury 
trial,  in  case  of  an  adverse  dedsion  to  move 
for  a  new  trial,  and  the  right  of  appeaL  It 
was  Important  for  the  party  to  know  In  what 
f  omm  he  was  called  opon  to  answer. 

It  is  therefore  adjudged  that  the  said  court 
exceeded  Its  Jurisdiction  in  directing  said 
Costa  to  pay  to  said  Pay  the  anm  of  $1,51&(j8 
and  costs,  and  In  directing  its  clerk  tA  Issue 
execution  for  that  sum,  and  that  portion  of 
said  order  is  annulled  and  vacated. 


(S  CkL  JJunp.  KSt 

SHEBHAN.  Tax  OoUector,  et  al.  OSBOBNE 

et  aL   (S.  F.  2,23TJ 

(Supreme  Court  of  California.  July  23,  1902L) 

JUDGMENT  AGAINST  OFFICER— RIGHT  OP  SUC- 
CESSOR TO  OPEN  — DISMISSAL  — MISTAKK  — 
TERMINATION  OF  OFFICE  PENDING  SUIT. 

1.  If  a  judgment  in  an  action  against  the  tax 
collector  of  a  county,  which  adjudges  an  aaaea»- 

meat  void,  and  enjoins  him  and  fits  successors 
in  office  from  nroveediii|;  under  the  asBeBsment, 
is  binding  on  nim, — which  it  is  not  unless  the 
county  ia  bound  thereby,— he  has  a  right  to  pro- 
ceed by  suit  or  otherwise  to  set  It  aside,  is 
lirevencing  his  pertova.iog  his  duties. 

2.  An  order  dinmieaing  a  suit  to  set  aside  a 
judgnit^nt  adjudging  an  assessment  void,  aud 
enjoining  the  comity  tax  collector  from  pro- 
neediug  under  It,  though  entered  by  the  plais- 
titf  tax  collector's  attorney  with  his  consent, 
will  be  opened  for  mistake  on  showing  that  h« 
vave  bis  Consent  in  ignorance  of  his  oblfiTBtioB 
to  nttier  parties  interested,  and  that  their  in- 
terests would  be  prejudiced. 

3.  Though  the  term  of  offlce  of  a  tax  collector 
terminates  pending  a  suit  by  him.  It  may  be 
prosecatcd  without  Bubstltution  of  his  succes- 
sor; Code  Civ.  Proc.  i  385,  after  giving  the 
rule  in  case  of  death  of  a  party,  providing  that 
iu  case  of  any  other  transfer  of  interest  the 
action  may  be  continued  in  the  name  of  the 
original  party. 

Commissioners'  decision.  Department  2. 
Appeal  from  sup^Ior  court,  city  and  county 
of  San  Francisco;  Wm.  R.  Dalngerfldd. 

Judge. 

Suit  by  Edward  I.  Sheehan,  tax  collector 
of  the  city  and  county  of  San  Francisco,  and 
others,  against  George  Osborne  and  others. 
From  oi-der  denying  motion  to  set  aside  a 
Judgment  of  dismissal,  plaintlfl  Sbeeban  ap- 
peals. Reversed. 

Lloyd  &  Wood,  Page,  McCutchen  A  Bdls. 
and  Googau  &  Kahn.  for  appellant  Morri- 
son &  Cope,  A.  Heyneman.  Naphtoly,  Fric- 
denrlch  &  Ackerman,  and  Qarret  W.  Mc£n- 
emey,  for  respondents. 

SMITH,  C.  This  Is  an  appeal  from  an  or- 
der denying  the  appella;it'B  motion  to  set 
aside  a  judgineut  of  dismissal  of  date  Feb- 
ruary 17,  180S.  The  dismissal  was  en- 
tered by  the  iilnlntlfTs  attorney,  with  the 
consent  of  the  appellant,  but  it  is  claimed  by 
the  latter  that  in  giving  his  consent  he  acted 


^  S.  See  Atwtemvnt  ud  Revival.  toL  1.  CnL  DiS- 

IS  228.  288. 
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nnder  a  misapprehension  of  the  law  and  of 
the  facts,  and  of  hie  obligations  to  parties 
represented  lay  him,  and  for  whose  benefit 
the  suit  was  brought.  The  dismissed  suit 
was  brought  by  Block,  tax  collector  of  the 
city  and  county  of  San  Francisco,  with  the 
other  plaintiffs,  to  set  aside  a  Judgm^tt  of 
date  May  25,  1881,  recovered  by  the  defend- 
ant Osborne  and  the  predecessors  In  title  of 
defendants  Schweitzer  and  the  Crocker  Es- 
tate Company  against  Tlllson,  then  tax  col- 
lector, adjudging  the  assessment  known  as 
the  "Dupont  Street  Assessment"  to  be  void, 
and  enjoining  the  defendant  and  his  suc- 
cessors in  office  from  proceeding  nnder  the 
assessment  to  sell  the  lands  of  the  plalntlffB 
therein.  The  present  plnintlfC  Sheeban  was 
substituted,  pending  the  motion,  as  successor 
In  ofilce  of  Block.  The  other  plaintiffs  are 
owners  and  holders  of  Dupont  street  bonds, 
and  sued  in  their  own  behalf  and  In  behalf 
of  all  other  owners  and  holders  of  such  bonds. 
The  case  alleged  In  the  complaint  ia  substan- 
tially as  follows:  Prior  to  the  date  of  the  Judg- 
ment In  question,  there  were  pending  In  the 
superior  court  of  San  Francisco  against  the 
tax  collector  12  other  suits  In  wbldi  the 
questions  involved  and  the  attorneys  were 
the  same  as  in  the  suit  in  question,  and  it 
had  been  stipulated  In  writing  that  two  of 
these  suits,  namely,  Lent  v.  Tlllson  and  an- 
other, should  be  tHed  together  as  representa- 
tive cases,  the  others  to  abide  the  result  and 
in  each  a  like  Judgment  In  the  trial  court  and 
on  appeal  be  entered.  The  suits  named  were 
accordingly  tried,  and  Judgments  entered  for 
the  plaintiffs,  and  thereupon  Judgments  to 
the  same  effect  were  entered  In  the  other 
cases,  including  the  case  In  question  here. 
Thereafter  the  Judgments  in  the  two  repre- 
sentative cases  were  reversed  by  this  court, 
whose  Judgment  was  affirmed  by  the  su- 
preme court  of  the  United  States.  Lent  t. 
TiUflon,  72  Gal.  404.  14  Pac.  71;  Id.,  140  V. 
S.  316, 11  Sup.  Ct.  82Q,  35  L.  Ed.  419.  The  re- 
mittitur was  filed  July  30. 1801,  and  the  suit 
bronglit  July  20,  1895.  The  stipulation.  It  Is 
alleged,  was  by  Inadvertoice  not  filed,  and  has 
been  lost.  According  to  the  stipulation  the 
Judgment  In  question  should  have  been  set 
aside,  and  Judgment  In  accordance  with  the  de- 
cision of  this  court  entered.  But  this  was  not 
done.  Nnmerons  affidavits  were  filed  by  the 
parties,  which  on  some  points  sharply  conflict; 
bat  It  iB  claimed  by  the  appelluit  that  on  the 
ultimate  question  involved  there  was  no  sub- 
stantial conflict,  and  that  It  was  an  abuse  of 
discretion  in  the  court  to  deny  the  motion. 
The  points  urged  by  the  respondents,  acept 
as  to  order  of  statement,  are  as  follows:  (1) 
The  term  of  office  of  appellant  having  expir- 
ed, this  appeal,  it  is  claimed,  cannot  be  fur^ 
ther  prosecuted;  nor  can  the  present  tax  col- 
lector, who  was  elected  under  the  charter, 
be  substituted.  (2)  The  affidavits  being  con- 
flicting, the  dUscreUon  exercised  by  the  lower 
court  cannot  be  reviewed.  (3)  The  plaintiff's 
aflldavlt  does  not  show  a  mistake,  but.  If 


anything,  a  fraud  perpetrated  upon  plaintiff 
•  •  •  by  his  own  counsel,  (4)  The  mo- 
tion should  have  been  denied  on  the  ground 
of  laches.  (5)  The  plaintiff  Block  had  no  in- 
terest in  the  litigation,  and,  being  thus  a 
mere  nominal-party,  was  not  Injured;  nor  (6) 
could  he  control  the  suit  Hence  (7)  plain- 
tilTs  attorney  had  power  to  dismiss  the  ac- 
tion without  his  consent  (8)  Finally,  It  is 
claimed  the  plaintiff  Block  was  not  a  neces- 
sary or  proper  party  to  the  suit. 

It  may  be  that  the  last  point  Is  well  taken. 
Bailey  v.  Johnson,  121  Cal.  5C2,  54  Pac.  80. 
It  Is  a  question  whether  the  Judgment 
against  the  former  tax  collector  could,  as  it 
purported  to  do,  bind  bis  successor  in  office. 
The  tax  collector  Is  not  a  corporation  sole, 
whose  successors  constitute  the  same  fleU- 
tious  person,  and  are,  therefore,  bound  by  a 
Judgment  against  a  predecessor,  but  a  mere 
agent  of  a  corporation  aggregate, — that  is,  of 
the  county.  There  Is  no  direct  privity,  there- 
fore, between  a  tax  collector  and  his  suc- 
cessors hi  office;  nor  can  the  latter  be  re- 
garded as  "successors  In  interest"  to  their 
predecessors,  for  neither  have  any  Interest 
In  the  tax.  nor,  except  as  personally  affected,  * 
in  the  question  of  Its  validity.  Bailey  v, 
Johnson,  supra.  It  may  be,  Indeed,  where  a 
Judgment  Is  recovered  against  a  tax  collect- 
or, enjoining  the  enforcement  of  the  assess- 
ment on  the  ground  of  Its  invalidity,  that 
the  city  and  county  will  be  estopped  by  It; 
and  no  doubt,  if  It  has  participated  In  the 
defense,  and  thus  made  Itself  the  real  party 
of  record.  It  will  be  so  estopped.  Loftis  t. 
Marshall.  22  Cal.  Dec.  606.  But  under  our 
Code  persons  estopped  by  a  Judgment  inter 
partes  are  divided  into  two  classes,  which 
seem  to  he  exclusive  of  any  others,  namely, 
"the  parties  and  their  saccesawB  in  interest 
by  titie  8ul>8equent  to  the  commencement  of 
action."  The  latter  class  c<ffre«pond8  to 
such  privies  only  as  are  such  1>y  reason  of 
"successive  relationship  to  the  same  rights 
of  property."  and  thus  exclude  privies  by 
reason  of  "mutual  •  •  •  relntlonsbip"  to 
such  rights  (Bout.  Diet,  art  "Privity,"  and 
authorities  cited),  who  can  be  bound  only,  if 
at  all,  when  they  come  under  the  descrip- 
tion of  "parties  to  the  suif  (Code  Civ.  Proc. 
S  1908.  subd.  2).  If,  therefore,  the  plaintiff 
Block  was  bound  by  the  former  Judgm^t  It 
was  not  by  reason  of  bis  being  successor  In 
office  of  the  defendant  therein,  €x  of  any  oth- 
er direct  relation  between  the  two.  but  be- 
cause his  principal,  the  dty  and  county,  and 
therefore  tUmself  aa  its  [oesait  agent  was 
estopped.  Whether,  In  fact  the  city  and 
county  is  bound  by  the  Judgmmt  need  not 
In  its  atwoice  as  a  party,  and  In  tiie  absence 
of  discussion  in  the'  briefs,  be  conridered; 
but  If  It  be  not  bound,  It  Is  clear  the  plain- 
tiff Block  was  not  bound,  and  thwefore  bad 
no  cause  of  action,  and.  upon  this  hypotbeids, ' 
that  the  order  appealed  from' should  not  be 
disturbed.  But.  assumlnK  the  contrary,  and 
that  consequently,  the  former  Judgment  la 
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a  valid  Judgment  against  blm,  operating  to 
prevent  him  from  perCormiug  the  duties  of 
hla  office  (which  Ib  the  respondentB'  theory), 
there  can  be  no  doubt  that  Block  bad  the 
right  to  proceed  to  have  it  set  aside. 

There  is  another  ground  on  which,  per- 
haps. It  might  be  held  that  Block  had  no 
cause  of  action.  The  stipulation  on  which 
the  judgment  was  entered  also  provides,  on 
the  dlsjMsltlon  of  the  appeals  In  the  repre- 
sentatlTe  cases,  for  the  entry  of  Judgment  to 
cerrespond  with  the  judgment  of  this  court; 
and  we  can  see  no  reason  at  the  present  time 
vvhy  a  judgment  might  not  now  be  entered 
as  stipulated.  But  the  point  not  being  ar- 
gued by  the  counsel,  we  leave  It  without 
definite  decision. 

Other  objections  are  urged  to  the  BuflBden- 
cy  of  the  complaint,  but  these  are  such  as, 
if  well  taken,  might  be  cured  by  amendment; 
and  It  would  therefore  be  Improper  to  dis- 
pose of  them  on  this  motion. 

From  what  has  already  been  said  we  must 
regard  as  untenable  the  proposition  that 
Block  was  a  merely  nominal  party,  and 
therefore  had  no  control  of  the  suit,  and  also 
'  the  Inference  that  the  suit  might  be  dismiss- 
ed without  his  consent  The  terms  of  the 
Judgment  expressly  refer  to  him,  and.  If  the 
judgment  as  to  blm  was  valid, — whlcli  Is  the 
theory  of  respondent,— he  was  In  fact  a  par- 
ty, and  as  such  entltleri  to  maintain  a  suit 
or  other  proceeding  to  vacate  It.  But  he 
also  represented  In  the  suit  his  principal,  the 
city  and  county,  and  Indirectly  all  the  bond- 
holders, and  must,  therefore,  a  fortiori  have 
had  the  control,  or  right  to  control,  the  suit 

As  to  the  appellant's  showing  on  the  mo- 
tion to  vacate  the  order  of  dismissal,  we 
think  it  was  sufficient  On  many  points  the 
affidavits  of  the  paiiJcs  are  conflicting,  but 
the  ultimate  fact  asserted  In  Block's  affida- 
vit Is  ttiat  In  consenting  to  a  dismissal  he 
did  so  In  Ignorance  of  his  obligations  to  oth- 
er parties  Int^ested,  and  of  the  fact  that 
their  Interests  would  be  Injuriously  affected. 
This  Is  not  contradicted,  but  rather  confirm- 
ed, by  the  affidavit  of  the  attorney  who  ob- 
tained his  consent  to  the  dismissal;  for  this 
not  only  falls  to  show  that  Block  was  ad- 
vised as  to  his  obligations,  but  shows  af- 
firmatively that  he  yielded  to  the  request  on 
the -ground  that  he  had  become  a  party  at 
the  attorney's  request,  "and  did  not  see  why 
be  could  not  dismiss  these  suits  on  the  same 
request"  There  Is  no  reason  to  doubt,  th«'e- 
fore,  that  In  giving  bis  consent  he  was  in  Ig- 
norance of  the  effect  of  the  dismissal  on  the 
rights  of  bondholders  other  than  those  repre- 
sentetl  in  the  suit;  and.  In  view  of  the  pre- 
sumptlDus  applying  to  the  case  (Code  C9v, 
Proc.  S  1003,  subds.  1,  15),  we  cannot  pre- 
sume the  contrary.  Moreover,  it  is  clear 
from  the  affidavits  that  he  was  not  Informed 
of  his  obligations  to  the  county,  his  principal, 
—a  mistake  in~  which  the  attorney  seemed 
also  to  participate.  We  do  not  think  there 
vas  any  laches;  nor  do  we  thlnlc  It  material 


whether  the  mistake  of  the  plaintiff  Blpck 
was  the  result  of  mistake  or  of  fraud. 

The  remaining  i)oiut  urged  by  the  respond- 
ent Is  that  the  tei-m  of  office  of  the  appel- 
lant has  expired,  of  which  fact  it  is  claimed 
the  court  will  take  judldal  notice.  This  may 
be  admitted,  but  It  does  not  follow  that  the 
case  cannot  be  prosecuted  further,  or  that  It 
cannot  be  so  prosecuted  without  substitu- 
tion of  bis  successor  In  office.  As  to  the  lat- 
ter point  the  rule  Is  different  in  case  of  the 
death  of  a  party;  but  "in  case  of  any  other 
transfer  of  interest  the  action  or  proceeding 
may  be  continued  in  the  name  of  the  original 
party."  Code  Civ.  Proc.  {  386.  If  the  suc- 
ceeding party  desires,  he  can  make  bis  appli- 
cation to  be  substituted;  otherwise  the  suit 
will  proceed  without  such  substitution.  This 
renders  It  unnecessary  to  consider  the  point 
tliat  the  present  tax  collector  is  not  the  suc- 
cessor of  his  predecessors  elected  under  tlie 
former  law,  though  we  see  no  reanm  to 
doubt  that  he  is. 

We  advise  that  the  ord»  appealed  from  be 
reversed,  and  the  cause  remanded,  with  dJ- 
r(>ctlons  to  the  court  below  to  vacate  the  or- 
der of  dismissal  and  to  reinstate  the  case. 

We  concur:  COOPBB,  O.;  HATNBS,  C. 

PER  curiam:.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed,  and  the  cause  rMuanded, 
with  directions  to  the  court  below  to  vacate 
the  ordor  of  diamlsaal  and  to  reinstate  the 
case. 


087  CaL  71) 

GABDMER  v.  CALIFORNIA  GUAEANTBK 
mV.  CO.   (S.  F.  2,041.i 

(Supreme  Court  of  OalUomU.  July  2%  1902.) 

BBPORUATION  OF  COHTSACF-PLBADIMO— 
LIMITATIONS. 

1.  Complnint  for  reformation  of  bond  and 
mortga>;e,  allefang  the  actual  agreement  and 
the  parttcnlarB  In  which  the  writings  depart 
from  it.  whereby  his  delit  la  increased  and 
riglils  rItcq  him  are  omitted,  and  alleging  that 
the  instruments  were  thus  drawn  by  defend- 
ant's agent  with  intent  and  effect  of  defraud- 
ing plaintiff  by  anbstitutine  a  different  contract 
for  that  agreed  on.  and  that  by  stich  agmfs 
fraudulent  representations  plamtiff  was  de- 
ceived, and  led  to  believe  the  real  agreement 
was  expressed  in  the  writings.  Is  not  objection- 
able for  want  of  specific  allegations  as  to  facts 
of  the  fraud;  as,  under  Giv.  Code,  H  1010. 
83tn),  Code  Giv.  Proc.  {  1856,  subd.  1.  actual 
fraud  is  ImmateriBi,  and  mistake  of  the  par- 
ties, or  of  one  of  them,  known  to  or  suspected 
by  the  other,  is  ground  for  relief. 

2.  As,  under  Civ.  Code,  SS  1640,  8399.  and 
Cade  Civ.  Proc.  S  1856,  the  contract  really 
agreed  on  Is  regarded  as  the  contract  between 
the  partieH,  and  is  to  be  Interpreted  according 
to  their  real  Intention  as  proven,  and  there  need 
be  no  formal  revision,  suit  to  reform  the  co»- 
tract  is  not  barred  by  limitations,  so  long  as 
the  contract  remains  In  force  and  Is  not  so 
barred. 

8.  A  complaint  is  not  demorrable  because  of 
defective  allegations  in  regard  to  immaterial 
matters. 
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4.  The  efEect  of  a  mistake  for  which  reforma- 
tion is  asked  beiug  open  to  determination  of 
the  court  from  a  comparison  of  the  written  in- 
struments with  the  actual  contract,  both  set 
out  in  the  complaint,  defective  aUegations  in 
regard  thereto  way  he  treated  as  surpluauge. 

5.  Complaint  to  reform  contract  to  purchase 
shares  of  defendant's  "inrestment  tnnd"  need 
not  describe  snch  fund,  or  set  oat  defendant's 
bf-lawa. 

6.  The  manner  in  which  defendant  was  to 
conduct  its  business  is  sufflclentiy  described  bj 
ftllegation  of  the  complaint  that  it  was  to  be 
according  to  the  modes  of  basineM  of  boUdlng- 
and  loan  associations. 

Department  1.  Appeal  from  superior  court, 
dty  and  covnty  of  San  FranefBco;  Geo.  H. 
Bahra,  Jndg& 

Snlt  by  Oasper  J.  Gardner  against  the  Oall- 
fomlaOnaranteelnTefltmentCompany.  Judg- 
ment tm  defendant  Plaintiff  appeals.  Be- 
Torsed. 

See  62  Pac.  110. 

George  W.  Montelth,  for  appellant  Jos. 
Hutchinaiion,  for  i-espondent 

PER  CURIAM.  This  is  an  appeal  by  the 
plaintiff  from  a  judgment  rendered  on  de- 
murrer to  the  complaint.  The  suit  waa 
brought  for  the  reformation  of  a  bond  and 
mortgage  executed  by  the  plalntifT  to  the  de- 
fendant of  date  February  9,  1802,  which,  It 
Is  alleged,  through  the  fault  of  the  defend- 
ant's agent,  failed  to  express  the  real  inten- 
tion or  agreement  of  the  parties;  and  for 
other  relief.  The  amended  complaint  con- 
sists of  three  counts;  the  first  for  the  refor- 
mation of  the  Instruments  In  question,  the 
second  for  an  accounting,  and  the  third  for 
damages.  The  last  is  clearly  Insufficient  to 
Bhow  a  cause  of  action,  and  may  be  disre- 
garded as  surplusage.  The  others  set  forth  the 
same  facts  as  the  original  complaint,  and  do 
not  differ  substantially  except  In  the  relief 
demanded.  Together,  they  constitute  but 
one  cause  of  action,  and  should  hare  been 
thus  stilted,  as  In  the  original  complaint. 

The  mortgage  in  question  purports  to  have 
been  given  "to  secure  a  loan  of  •  ♦  • 
13,000,  *  •  •  made  on  *  •  •  60  shares 
of  the  Investment  fund  of  the  defendant, 
on  which  the  plaintiff  agrees  to  make  month- 
ly payments  of  $36  until  the  shares  are  fully 
paid  up  according  to  the  tenor  and  effect  of  a 
bond  of  even  date,  which  is  made  part  of 
and  secured  by  the  mortgage.  The  condi- 
tions of  the  mortgage  ai-e  that  the  mortgage 
may  be  satisfled  by  the  payment  of  "the  sum 
of  •  •  •  $3,000  and  interest  and  premi- 
um," according  to  the  tenor  and  effect  of  the 
bond,  "on  or  before  seven  years  from  date," 
or  by  the  surrender  of  the  60  shares  of  stock 
pledged,  aft«r  all  dues  thereon  have  been 
fully  paid,  or  the  stock  has  become  "of  the 
value  of  $100  per  share."  In  the  bond  re- 
ferred to,  which  is  for  the  penal  sum  of 
$6,000,  It  is  recited  that  "said  Casper  J. 
Gardner  has  bid  in,  In  accordance  with  the 
by-laws  of  said  company,  the  sum  of  *  *  • 
$.1,000,    •    •    *    being  the  par  value  of 


•  •  •  30  •  •  •  shares,  certificate  No. 
982  of  the  Investment  fund  of  said  company, 
as  and  for  a  pi'emlum  for  the  advancement 
to  him  by  said  company  of   •   •   •  $3,000 

•  •  •  by  way  of  anticipation  of  the  value 
at  their  maturity  of»*»60**» 
shares,  certificate  No.  982  of  the  investment 
fund  of  said  company,  now  owned  by  said 

•  •  •  Gardner,"  and  that  accordingly  "the. 
company  has  this  day  advanced  to  said  •  •  • 
Gardner  the  sum  of  •  •  ♦  $3,000  •  •  • 
In  consideration  of  said  premium  and  by  way 
of  anticipation";  and  thereafter  follows  the 
condition  that  the  bond  shall  become  void  if 
Gardner  shall  pay  the  company,  "on  or  be- 
fore seven  years  from  date,"  the  sum  of  $3,- 
000,  "and  the  full  amount  of  the  premium 
above  mentioned,"  if  said  60  shares  shall 
have  matured,  or  otherwise  "bo  much  of  said 
premium  as  may  have  been  earned"  (at  the 
rate  of  one-seventh  of  the  premium  each 
year)  at  the  time  of  the  payment  of  the  $3,t 
000  in  full,  or  shall  surrender  his  60  shares 
pledged,  atter  all  dues  thereon  have  been 
fully  paid  and  the  shares  have  become  "of 
the  par  value  of  $100"  per  share.  The  ac- 
tual agreement,  as  alleged  In  the  complaint, 
was:  Plaintiff  agreed  to  purchase  60  shares 
of  the  Investment  fund  of  the  defendant  by 
paying  the  sum  of  $60  "as  the  amount  of  the 
premium  and  membership  fee  thereof."  De- 
fendant agreed  to  loan  him  $3,000,  payable 
on  or  before  seven  years  from  date,  with  In- 
terest, etc.  Plaintiff  further  agreed  to  make 
payments  on  his  shar^  of  $36  per  month. 
Defendant  agreed  to  conduct  the  business  of 
the  Investment  fund  in  the  manner  in  which 
loans  commonly  known  as  "building  and  loan 
association  loans"  are  conducted,  and  there- 
by obtain  the  large  profits  that  ordinarily  re- 
sult from  compound  Interest  etc  Defend- 
ant further  agreed  that  at  any  time  after  the 
expiration  of  two  years  from  the  date  of  the 
loaning  the  plaintiff,  if  he  was  In  good  stand- 
ing, and  had  kept  paid  all  interest  due  upon 
said  loan  and  monthly  Installments  upon  his 
shares,  might  withdraw  his  Investment  In  his 
60  shares  of  said  investment  fund,  and  re- 
ceive back  the  aggregate  of  the  monthly  in- 
stallments paid  by  him,  together  with  three- 
fourths  of  the  profits  at  that  time  standing 
to  the  credit  of  his  shares,  less  a  withdrawal 
fee  of  20  cents  per  share,  provided  he  should 
pay  the  loan,  or  have  credited  thereon  the 
amount  he  was  entltied  to  withdraw,  and 
pay  the  balance;  And  defendant  further 
agreed  to  conduct  the  affairs  of  said  invest- 
ment fund  In  the  manner  In  which  funds  of 
building  and  loan  associations  are  conducted 
under  the  laws  of  the  state,  to  loan  out  all 
moneys,  etc.,  and  to  credit  the  profits  arising 
pro  rata  upon  the  shares  of  the  Investment 
fund.  Plaintiff,  It  is  alleged,  had  paid  all  In- 
terest and  dues  at  the  date  of  the  .filing  of 
the  complaint,— a  period  of  a  little  over  six 
years.  The  principal  points  of  divergence  be- 
tween the  actual  contract  as  alleged  and  the 
contract  as  executed  is  that  the  latter  makes 
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the  plaintiff  debtor  for  the  alleged  premium 
of  $3,000  In  addition  to  tlie  93,000  loaned, 
and  also  fulls  to  accord  blm  the  right  of 
withdrawing  his  invcetment  upon  the  terms 
agi-eed  upon.  Other  all^tlons  of  the  com- 
plaint will  be  referred  to  as  occa^fu  ma^ 
demand.  The  objections  urged  to  the  com- 
plaint are:  (1)  That  the  allegations  as  to 
the  fticts  constituting  the  alleged  fraud  are 
not  sufficiently  specific;  (2)  that  the  cause  of  t 
action  appears  to  be  barred  by  the  statute  of  '■ 
limitations;  and  (3)  that  the  complaint  Is 
ambiguous,  nDC«*tain,  and  unintellltf  ble. 

Tlie  first  of  these  objections  is  untenable. 
The  complaint  alleges  the  actual  agreement 
between  the  parties,  and  the  particulars  In 
which  the  written  Instruments  depart  from  It, 
—the  result  being  a  large  Increase  of  the 
plaintiff's  indebtedness,  and  the  omission  of  ; 
Important  rights  glvm  him  by  the  agreement; 
and  it  Is  alleged,  in  rffect,  that  the  Instro- 
ments  were  thus  drawn  by  the  defendant's 
agent  with  the  Intent  and  the  ^ect  of  de- 
frauding the  plaintiff  by  substituting  a  dif- 
ferent contract  for  the  one  actually  agreed 
upon,  and  that  by  the  fraudulent  representa- 
tions of  the  agent  the  plaintiff  was  deceived, 
and  led  to  believe  that  the  real  agreement 
was  In  fact  expressed  In  tbe  writings.  In 
cases  of  this  kind  the  fact  of  actual  fraud  Is 
generally  immaterial.  The  mistake  of  the 
parties,  or  the  mistake  of  one  known  to  or 
suspected  by  the  other,  is  equally  ground  for 
relief.  Civ.  Code,  H  1640.  3309;  Code  Civ. 
Proc.  S  1KS6,  subd.  1. 

The  objections  on  tbe  score  of  the  statute 
of  limitations  are  equally  untenable.   Under  i 
the  provisions  of  the  Codes  the  contract  real- 
ly agreed  upon  is  r^arded  as  the  only  con- 
tract between  tbe  parties,  and  this  Is  to  be 
interpreted  according  to  their  real  intention  , 
as  proven.   Nor  Is  it  necessary  that  It  should  I 
be  formally  revised.   Civ.  Code.  H  1040,  3390.  i 
3402;  Code  Civ.  Proc.  |  1856.   Hence,  while  | 
the  contract  remains  in  force,  and  not  barred  ' 
by  the  statute,  there  can  be  no  bar  to  the 
proof  of  the  real  Intention  of  the  parties,  or 
to  the  reformation  of  the  contract.   It  is 
therefore  unnecessary  to  consider  whether  the 
discovery  of  the  fraud  Is  aufflcimtly  alleged, 
or  whether  the  complaint  is  susceptible  of 
being  amended  in  this  particular. 

It  remains  only  to  consider  the  objections 
to  the  complaint  on  the  ground  of  ambiguity, 
uncertainty,  and  unlntelllglbllity.  These  are 
16  In  number,  to  each  count,  and  are  desig- 
nated serially  by  letters  from  "a"  to  "p"  In- 
clusive. For  convenience  sake,  they  may  be 
grouped  In  four  clauses;  the  first  being  di- 
rected to  the  statement  in  the  complaint  of 
the  actual  agreement,  the  second  to  the  al- 
lied effect  of  the  mistake  in  the  contract  as 
executed,  tbe  third  to  defects  In  the  plaintiff's 
allegations  as  to  the  fraudulent  representa- 
tions of  the  defendant  and  the  manner  In 
which  the  former  was  deceived,  and  the 
fourth  to  the  plaintiff's  explanation  of  his 
failure  to  discover  the  fraud  until  the  date 


named  in  tbe  complaint.  Of  these  several 
classes  of  objections  all  exc^t  the  first  go 
to  Immaterial  matters.  As  we  have  said,  nei- 
ther the  question  of  actual  fraud  nor  that 
of  the  statute  of  limitations  is  material  to  the 
case,  and  it  therefore  makes  no  difference 
whether  tbe  allegations  as  to  these  are  de- 
fective or  otberwise;  and  as  to  the  effect  of 
tbe  mistake,  this  ca^  be  determined  by  the 
court  Itself  from  a  comparison  of  the  written 
Instrpments  with  the  actual  contract.  All 
these  allegatliuw  may,  therefore,  be  treated 
as  aurplusf^  Davidson  v.  Sellgmaiit  61  N. 
T.  Super.  CL  47;'  Hughes  t.  Bailway  Co..  45 
N.  Y.  Super.  Gt.  114.  It  may  be  added,  how- 
ever, that  the  allegation  of  the  complaint  on 
the  point  last  discussed  Is  substantially  cor- 
rect, and  the  objections  urged  to  It  without 
ground.  The  allegation  la  that  by  the  mis- 
take in  the  written  Instruments  the  plaintiff 
is  made  to  appear  Indebted  to  tbe  defendant 
In  the  sum  of  ¥6,000,  Instead  of  93,000;  for. 
though  half  of  the  aggregate  named  Is  the 
premium,  and  the  actual  value  of  that  Is 
known  only  to  the  defendant,  yet  the  plahi- 
tiff,  if  the  shares  are  not  already  ot  the  value 
of  93,000,  Is  bound  by  the  mortgage  to  go  on 
paying  his  monthly  arrears  until  they  be- 
come so.  With  regard  to  the  actual  agree- 
ment, that,  we  think.  Is  stated  In  the  com- 
plaint with  commendable  clearness  and  cer- 
taluty.  It  was  unnecessary  to  describe  the 
nature  of  the  Investment  fund  or  of  the 
shares  otherwise  than  by  the  names  given  to 
them  In  the  written  Instnimente.  Nor  was  It 
necessary  to  set  out  the  by-laws  of  the  cor- 
poration. "A  general  statements  if  compre- 
hensive and  complete,  although  It  may  In  the 
proof  Involve  details,  cannot  be  arraigned  as 
Indeflnlte  or  uncertain."  Williams  v.  Fol- 
som,  57  Hun,  328,  10  N.  T.  Supp.  885.  The 
manner  In  which  the  business  of  the  d^end- 
ant  was  to  be  conducted  is  sufficiently  de- 
scrilied  In  a  general  way  by  r^erence  to  the 
modes  of  business  of  building  and  loan  so- 
cieties. There  are  other  objections  to  the 
complaint,  but  they  are  equally  trivial  with 
the  above,  and  It  would  not  be  profitable  to 
consider  them. 

For  the  above  reasons,  the  judgment  ap- 
pealed from  Is  reversed,  and  the  superior 
court  Is  directed  to  overrule  the  demmm. 
and  allow  the  defendant  a  reasonable  time 
within  which  to  answer  the  complaint 

<6  Cal.  Unrep.  98S> 

PICKERING  LIGHT  &  WATER  CO.  v. 

SAVAGE.   (L.  A.  1,079.) 

(Supreme  Court  of  California.  July  24.  1902.) 

APPBALi-^PECIFIGATION  Or  ERROR— SCFFI- 
CIENGY  OF  EVIDENCE— SURVBT-MAP. 

1.  Where,  on  an  appeal  from  an  order  den.<r- 
lag  R  new  trial,  there  are  no  specifications  of 
inaiifHciency  of  eri<lenee,  the  question  whether 
tbe  tindingB  are  supported  by  the  evidence  can- 
not be  roDsidered. 

2.  Where,  in  an  action  to  determine  a  boand- 
ary  liae,  a  witness  has  testified  to  a  survey,  the 

1  2.  8m  EvMuics,  nL       CwC  Die.  |  XfiOl. 
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admission  Id  erideDce  of  a  map  made  hj  Um 
explaoatM?  of  snch  snrrey  Is  not  error. 

CommlsafonerB*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
couutr;  W.  F.  Fitzgerald,  Judge. 

Action  b7  the  Pickering  Light  &  Water 
Company  against  Wflllam  E.  Savage.  Itie 
plaintiff  had  Judgment,  and  defaidant  ap- 
peals from  an  order  denying  a  new  trial.  Af- 
firmed. 

William  E.  Savage,  In  pro.  per.  Ghas. 
Monroe,  for  reqrandeut. 

SMITH.  C.  This  is  a  suit  to  quiet  tiUe  to 
the  land  described  In  the  complaint  The 
Judgment  was  for  the  plaintiff,  and  the  de- 
fendant appeals  from  au  order  denying  his 
motion  for  new  trial. 

The  defendant  Is  the  owner  of  the  S.  E.  ^ 
of  the  S.  E.  of  section  22,  township  2  8., 
range  11  W.,  and  the  plaintiff,  of  the  N.  E. 
14  of  the  S.  E.  ^  of  the  section  named,  and 
also  of  section  23  of  the  same  township,  ad- 
joining section  22  on  the  east  The  land  In 
controversy  is  a  strip  of  land  along  the  east-  | 
ern  and  ntn^hem  boundaries  of  defendant's 
land,  claimed  by  the  plaintiff  and  the  de- 
lendant,  respectively,  to  be  within  their  sev- 
eral tracts.  The  questions  Involved  relate  to 
the  location  of  the  southeast  corner  of  sec- 
tion 22,  and  to  an  alleged  practical  location 
of  the  north  and  east  boundaries  of  the  sec- 
tlm  by  a  survey  made  by  the  plaintiff  In  the 
yenr  18S7,  agreed  to  or  acquiesced  In  by  the 
defendant.  To  the  latter  contention  the  evi- 
dence cited  by  the  appellant  gives  some  color; 
bot.  unfortunately,  with  the  beat  disposition 
to-  do  so,  we  are  precluded  from  examining 
the  question  by  the  lack  of  any  speciQcatlons 
ot  insufficiency  of  evidence,  with  reference  to 
the  findings,  either  on  this  or  other  iwlnts. 
The  Bpeclflcations  of  error  are  also,  with  one 
exception.  Insufficient  to  InfoVm  us  as  to  the 
«Tors  complained  of.  In  the  excepted  case 
the  ruling  complained  of  was  the  admission 
of  a  map  made  by  the  witness,  explanatory 
of  a  survey  to  which  he  had  testified,  and 
was  clearly  right. 

W^e  recommend,  therefore,  that  the  order 
appcnled  from  be  affirmed. 

We  concur:   HATNES,  C;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinion,  the  order  appealed  from 
Is  aflinued. 


tm  Cal.  n) 

DUNN  T.  DUNN  et  al.  (S.  F.  2,271.) 

<Snpreme  Court  of  California.   July  22,  1902.) 

PARTITION— SALE— RRFUSAL  TO  CONFIRM— 
APPEALABLE  ORDER. 

1.  An  order  denying,  in  part,  confirmation  of 
palp  in  partition,  is  "a  special  order  after  final 
judgment"  from  which  Code  Civ.  Proc.  5  939, 
subd.  3,  and  section  9G3,  subd.  2,  give  appeal. 

1  L  8m  Appeal  ud  Brror,  voL  I,  C«nt  Dig.  |  BZL 


2.  Denial  of  confirmation  of  sale  In  partition, 
authorized  by  Code  Civ.  Proc.  9  766,  may  only 
be  with  a  just  regard  to  the  rights  of  all  con- 
cerned. 

3.  Confirmation  of  sale  in  partition  can  be  de- 
nied, for  inadequacy  of  price,  only  from  a  con- 
aideratioD  of  the  value  at  time  of  the  sate;  and 
evidence  that  the  property  was  worth  a  certain 
amount  more  when  confirmation  is  sought,  six 
months  after  the  sale,  and  tliat  it  was  worth 
"more"  or  "considerably  more"  at  the  time  of 
■ale  than  it  brought  does  not  justify  such  d» 
nial. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Pranclsco;  J.  M.  Sea- 
well,  Judge. 

Action  in  partition  by  Lawrence  Dunn,  ad- 
ministrator of  Thomas  F.  Dunn,  deceased, 
against  Lawrence  Dunn  and  others.  From 
order  denying  confirmation  of  sale  H.  B. 
Botbin,  purchaser,  appeals.  Reversed. 

Bishop  &  Wheeler  and  L.  M.  Hoefler,  for 
appellant.  P.  F.  Dunne,  J.  D.  Sullivan,  Jno. 
W.  Bourdette,  Dlnkelspiel  &  Gesford,  Edgar 
D.  Pelxotto,  Eugene  W.  Levy,  and  Andrew  F. 
Bert,  for  respondents. 

PER  CURIAM.  Action  In  partition.  Thoa. 
F.  Dunn,  in  his  lifetime,  brought  the  action 
November  29,  1897,  praying  partition  of  cer- 
tain real  property  situated  in  the  city  of  San 
Francisco.  Issue  was  Joined,  the  cause  tried 
by  the  court  and  on  March  21,  1808,  an  In- 
terlocutory decree  was  duly  made  and  enter- 
ed, adjudging  that  the  then  plaintiff,  and  de- 
fendants Lawrence,  William,  Gomellua,  and 
Henry  Dunn,  and  I.  H.  Jacobs,  were  tenants 
In  common  of  the  property,  and  defining  their 
several  Interests  therein;  that  defendant  Mul- 
len began  an  action  In  1896  against  Cornelias 
for  $6,000  and  obtained  a  Hen  by  attachment 
on  his  Interest  In  said  property,  which  said 
suit  is  now  pending,  and  said  lien  Is  stIU 
subsisting;  that  November  10,  1897,  Henry 
executed  a  mortgage  to  defendant -Detels,  to 
secure  the  payment  of  $300,  and  said  mort- 
gage debt  Is  unpaid,  and  Is  a  valid  lien  on 
said  property;  that  the  whole  of  said  proper- 
ty is  so  situated  that  an  actual  partition  can- 
not be  made  without  great  prejudice  to  the 
owners  thereof,  and  a  sale  la  necessary,  and 
that  all  parties  have  agreed  to  the  appoint- 
ment of  a  single  referee  "for  the  purpose  of 
making  sale  in  partition";  there  were  no  oth- 
er subsisting  Hens  on  said  property  than  as 
shown  above;  that  G.  H.  Umbeen  be,  and  he 
is  hereby,  appointed  referee  vrlth  anthorl^ 
to  sell  said  property  at  public  auction,  to  the 
highest  bidder,  for  cash,  t^on  notice  given, 
and  "the  publication  of  said  notice  shall  be 
In  the  same  manner  and  for  the  time  required 
for  the  sale  and  real  property  under  execu- 
tion." The  decree  directed  the  referee,  "after 
making  a  sale  of  said  real  property,  •  *  * 
to  report  to  the  court  his  proceedings  thereon, 
and  upon  the  confirmation  of  the  sale  of  said 
real  property  by  this  court  and  the  payment 
of  the  purchase  price  therefor,  said  referee  Is 
authorized  to  execute  a  deed  or  deeds  of  the 
real  property  sold  to  the  purchase  at  pur- 
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chasers";  the  referee  was  directed  to  pay  Into 
court  all  moneys  arising  from  the  sale,  the 
costs  and  expenses  and  attorney's  fees  to 
"abide  tlie  final  determination  and  judgment 
of  this  court  herein";  the  residue  to  be  paid 
to  the  parties,  and  in  the  shares  as  directed 
by  the  decree,  except  that  the  share  of  Cor- 
nelius, or  to  John  Dunn  as  guardian  of  his 
pwBon  and  estate,  was  to  be  subject  to  the 
Hen  of  defendant  Mullen,  and  tbe  share  of 
Ileary  vas  to  be  anbject  to  the  lien  of  de- 
fendaut  Detela.  In  each  of  these  cases,  the 
allotment  was  to  abide  the  final  judgment  In 
the  actions  pending  against  each  of  said  dis- 
tributees. 

Tliere  were  four  separate  tracts  of  laind. 
Tbomas  Dunn  died  October  10,  1888,  and 
plaintiff  was  substituted  as  administrator  of 
his  estate.  The  referee  proceeded  to  sell  as 
directed,  and  no  question  arises  as  to  the 
regularity  of  bis  proceedings.  In  his  return 
It  appears  that  he  advertised  the  sale  by 
handbills,  posters,  and  other  ways,  and  by 
published  notices  In  a  number  of  papers;  the 
sale  was  noticed  for  May  9,  1898,  at  the  auc- 
tion rooms  of  G.  H.  TJmbsen  &  Co.,  In  said 
city,  on  which  day,  receiving  no  bids,  and  be- 
ing unable  to  sell  tbe  property,  the  sale  was 
again  duly  advertised  tot  September  12,  1898, 
at  tbe  same  place.  Tbe  land  first  described 
In  tbe  decree  was  then  sold  to  Andrew  Dow- 
ney for  $3,400;  the  land  secondly  described 
was  sold  to  Wm.  GIselman  for  $0,600:  tbe 
laud  thirdly  described  was  sold  to  appellant, 
H.  E.  Bothin,  for  915,500;  and  the  land 
fourthly  described  to  Agathe  YUlegla  for  $1,- 
SOO.  Each  purchaser  paid  10  per  cent,  de- 
posit. The  report,  with  accompanying  affi- 
davits, and  the  petition  for  the  approval  of 
the  court  of  the  proceedings,  were  filed  March 
ao,  1899.  Plaintiff,  and  defendants  WHUam 
and  Ilenry  Dunn,  and  John  Dunn  as  guard- 
ian of  the  person  and  estate  of  Cornellns 
Dunn,  an  incompetent  and  a  defendant  herein, 
filed  objection  to  confirmation  of  the  sale  of 
the  several  tracts,  alleging  that  tbe  tract  sold 
to  Downey  for  $3,400  Is  of  the  value  of  $6,- 
OOO;  the  tract  sold  to  Olselman  for  $3,600  Is 
■worth  $9,000:  the  tract  sold  to  VlUegla  for 
$1,300  Is  worth  $2,500;  and  the  tract  sold  to 
Bothin  for  $15,500  Is  worth  $25,000;  that 
these  several  sums  for  which  the  propwty 
was  sold  were  Inadequate;  and  on  this  ground 
alone  asked  that  the  sales  be  not  confirmed. 
No  objection  was  made  to  the  sale  until  It 
came  up  for  confirmation.  The  hearing  of 
the  report  was  had  on  March  24,  1899,  six 
months  after  the  sale.  Referee  Umbsen  tes- 
tified that  he  had  been  In  the  real  estate  busi- 
ness In  San  Francisco  for  J5  years,  and  was 
familiar  with  values  of  real  estate;  that  he 
used  his  best  excrtious  to  attract  customers 
and  purchasers  at  the  siile;  that  the  sale  to 
Bothin  was  for  a  price  the  hlKliest  aud  best 
obtainable.  "Said  referee  upon  being  asked 
the  question,  was  the  sum  of  $15.r>00  the  fair 
value  of  the  property  at  the  time  of  the  sale, 
answered  that  that  was  the  best  price  he 
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could  obtain  at  the  time;  that  It  wac  a  bad 
time  to  sell  real  property;  that  there  waa  not 
much  demand  for  real  propwty  then,  and  It 
was  difficult  to  sell  it,  ow^lng  to  the  war  ex- 
citement" Witness  Schadde,  an  experienced 
real  estate  agent,  testified  that.  In  his  opinion, 
"the  sum  of  $15,500  was  not  the  fair  value  of 
the  property  at  the  time  of  tbe  sale;  that, 
while  he  did  not  consldw  the  property  worth 
$20,000  at  the  time  of  the  sale^  still  It  was 
worth  considerably  more  than  $15,500  at  that 
time,  but  the  exact  figure  be  would  not  at- 
tempt to  state,  owing  to  the  lapse  of  time 
between  the  date  of  the  sale  and  tbe  giving 
of  his  testimony."  Witness  Sontag,  a  real 
estate  agent  of  experience,  testified  that,  "In 
his  oplalon,  the  lot  of  land  sold  to  Bothin  for 
$15,500  la  worth  tbe  sum  of  $22,500.  That 
the  values,  generally  spcakhig,  of  real  estate, 
had  ai^reclated  considerably  since  the  12tb 
day  of  September,  189S,  the  date  of  the  ref- 
eree's sale;  and  that  In  his  opinion  tbe  said 
sum  of  $22,500  was  now  the  value  of  said 
lot  of  land,  and  that  he  could  obtain  said  sum 
for  the  same."  He  further  testified  that  "at 
the  time  of  the  sale  the  property  was  worth 
more  than  $15,500,  but  owing  to  the  period  of 
time  Intervening  since  the  sale  he  was  not 
prepared  to  testify  to  tbe  eoict  value.  In  bis 
opinion,  at  that  time.'*  This  was  all  tbe  evi- 
dence Introduced,  and  on  April  8,  1889,  the 
conrt  made  a  minute  order  confirming  tbe 
sale  of  tbe  lots  firstly  and  secondly  described 
in  the  decree,  but  (ndered  that  tbe  other  lota 
described  be  not  confirmed,  and  ordered  a  re- 
sale as  to  said  lots.  A  decree  was  entered 
April  20,  1809,  to  carry  out  this  minute  order, 
directing  how  the  funds  derived  from  the 
conarmed  sale  should  be  distributed,  and 
making  some  other  provisions,  and  dlrectli^ 
a  resale  of  the  other  lots. 

Bothin  appeals,from  so  much  of  the  decree 
as  ordered  that  tbe  sale  to  blm  be  not  con- 
firmed, and  be  also  appeals  ttova  the  minute 
order.  Exception  was  taken  to  the  minute 
order  of  April  3,  1899,  on  the  ground  that 
there  was  no  evidence  showing  the  land  sold 
to  appellant  was  of  any  greater  value  than 
$15,500,  and  that  this  sum  waa  Its  full  and 
fair  value  at  the  time  of  the  hearing  of  'the 
report  and  at  the  time  of  the  sale,  and  was 
the  best  price  obtabiable;  that  the  said  order 
"was  not  within  the  exercise  of  sound  discre- 
tion by  the  court,**  and  on  similar  grounds 
It  was  specified  that  tbe  said  decree  waa 
against  law, 

1.  Respondents  make  the  objection  that 
the  order  Is  not  appealable,  and,  if  it  be, 
Bothin  is  not  a  party  aggrieved  by  such  or- 
der, so  as  to  entitle  blm  to  appeal  therefrom. 
The  poiut  seems  to  be  that  in  neither  subdi- 
vision 3  of  section  039.  nor  In  subdivision  2, 
section  9(i3,  of  tlie  Code  of  Civil  Procedure, 
as  amended  la  1890  (St.  1899,  p.  7),  Is  It  pro- 
vided that  an  appeal  can  be  taken  In  parO- 
tion  proceedings  from  an  order  refusing  to 
confirm  a  sale  of  property;  that  tbe  appeal— 
and  that  only  In  section  939— is  allowed  as  to 
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the  reports  of  referees  as  provided  In  section 
763,  Code  Cflv.  Proc,  and  those  cases  appear 
to  apply  only  to  partitions  In  kind.  Appellant 
replies  that  the  right  of  appeal  need  not  rest 
on  these  provisions  at  all;  that  the  order  or 
judgment  appealed  from  Is  either  "a  special 
order  made  after  final  Judgment,"  or  *'a 
flunl  judgment"  or  order,  and  In  either  case 
an  appeal  therefrom  Is  expressly  authorized 
by  both  sections  939  and  963.  We  think  the 
case  of  Hammond  v.  Calileaud,  111  Cal.  206, 
43  Pac.  tJ07,  52  Am.  St.  Rep.  167,  Ig  authority 
for  appellant's  contention  that  the  so-called 
interlocutory  decree  may  be  regarded  as  a 
final  Judgment,  and  for  the  reasons  given  In 
that  case;  and  that  the  order  or  Judgment 
denying  the  confirmation  of  the  sale  was, 
therefore,  "a  special  order  after  final  Judg- 
ment," from  which  an  appeal  is  given  by  eec- 
Uon  939,  suhd.  3,  and  by  section  963,  aubd. 
2.  In  the  case  above  cited  the  defendant 
vras  sued  to  recover  the  difference  between 
his  bid  and  the  sum  obtained  on  a  resale  of 
the  property,  resulting  from  his  refusal  to 
pay  his  bid.  Defendant  failed  to  appeal  from 
the  order  confirming  the  sale,  and  the  gnes- 
tion  waa  whether  the  order  vras  "a  special 
order  made  after  final  Judgment,"  and  ap- 
pealable. The  court  held  that  It  was  such 
an  order;  and  it  was  tarther  held  that,  "if 
the  decree  did  not  become  final  until  the 
sale  was  confirmed.  It  then  became  final,  and 
the  pmrchaser.  being  then  a  party  to  that 
which  made  the  decree  final,  bad  a  right  to 
appeal  from  that  part  of  the  decree  as  to 
which  he  was  a  'party  aggrieved.* "  We  do 
not  see  that  the  case  woald  be  different 
where  the  order  confirmed  the  sale  in  part 
and  denied  confiirmatlon  in  part;  the  party 
Interested  Is  quite  as  much  "aggrieved" 
when  tbe  sale  Is  refused  conflmatton  as 
where  It  la  confirmed;  ordinarily,  he  wonld 
be  more  aggrieved.  It  was  the  sale  or  the 
act  of  purchase  by  which  the  purchaser  be- 
came a  party  to  tbe  action,  and  submitted 
liimself  to  the  Jurisdiction  of  the  court  as  to 
matters  connected  with  the  sale  (Boggs  v. 
Fowler,  16  Gal.  660^  76  Am.  Dec.  SSI,  cited 
In  the  Hammond  Case,  supra),  and  not  the 
confirmation  or  refusal  to  confirm.  There 
was  thna  conferred  "upon  the  purchaser  a 
definite  status  as  a  party  to  the  proceed- 
ings** (Hammond  v.  Calileaud),  and  where 
confirmation  was  refused  be  became  a  "par- 
ty aggrieved,"  and  had  the  right  of  appeal. 

2.  The  on^  ground  for  refusing  confirma- 
tion of  the  sale  was  the  alleged  Inadequacy 
of  the  price  bid.  Appellant  contends  that 
this  alone  is  Insufficient,  and,  fnrthermore, 
that  the  evidence  does  not  show  any  Inade- 
quacy warranting  such  relief.  Th^re  is  no 
pretense  of  unfairness  or  collusion  or  fraud 
In  the  proceedings.  The  evidence  showed 
that  proper  efforts  were  put  forth  to  find 
purchasers,  that  the  sale  was  falriy  conduct- 
ed, and  that  the  highest  and  best  obtainable 
price  was  the  result  of  the  sale.  "We  attach 
but  little  significance  to  the  testimony  that 


It  was  a  1>ad  time  to  sdl,  and  that  there  was 
not  much  demand  for  real  property  then,  and 
it  was  difficult  to  sell  it,  owing  to  the  war 
excitement  These  conditions  eristed  when 
tbe  parties  Interested  asked  to  have  the  prop- 
erty sold  and  agreed  to  a  single  referee  for 
that  purpose,  and,  besides,  it  appears  that 
two  of  the  tracts  brought  prices  which  the 
court  thought  satisfactory,  and  confirmed  tlie 
sales  as-  to  them,  although  the  same  objec- 
tion was  made  to  them  as  to  the  others.  We 
do  not  think  it  can  be  said  as  matter  of  law 
that  only  such  partition  sales  may  be  con- 
firmed as  are  made  when  it  Is  a  good  time 
to  sell,  or  there  Is  a  demand  for  rial  prop 
ei-ty,  or  there  Is  no  war  excitement.  It 
should  be  made  affirmatively  to  appear  that 
these  conditions  produced  a  depressing  in- 
fluence on  prices  such  as  caused  the  proper- 
ty to  brhig  much  less  than  Its  then  fair  mar- 
ket value,  and  what  this  amount  was.  The 
mere  statement  that  It  was  a  bad  time  to 
sell,  or  that  there  was  not  much  demand  for 
real  property  at  tbe  time.  Is  too  vague  and 
uncertain,  and  Inconsequential  to  sence  as  a 
guide  for  judidal  action.  The  question  here 
Is  twofold:  Is  th»e  an  Inadequacy  of  price  ' 
^bown,  and  when  Is  Inadequacy  of  price 
alone  sufficient  to  Justify  a  refusal  to  confirm 
the  sale  In  a  partition  case?  Bespondents,  In 
effect,  contend  that .  a  purchaser  under  our 
statute  relating  to  partition  Is  notblng  more, 
and  acquires  no  more  rights,  than  a  bidder 
under  the  chancery  practice  In  the  English 
courts;  that  the  referee  of  our  statute.  Ilk6 
the  master  In  chancery,  or  commissioner  of 
the  English  courts.  Is  but  the  agent  or  hand 
of  the  court,  and  until  the  court  confirms  tlie 
liiale  the  bidder  can  have  no  Interest  In  the 
property  because  the  sale  Is  treated  as  made 
by  the  court;  that  the  bidder  has  only  the 
right  to  have  his  bid  considered  by  the  court, 
which  would  be  accepted  or  refused  at  the 
discretion  of  the  court  Under  the  English 
chancery  practice,  a  mere  offer  to  advance 
the  bid  was  sufficient  to  produce  an  asdei  for 
resale.  "But  this  rule  of  the  English  courts 
has  not  been  adopted  In  the  states  of  this 
Union.  With  us  the  sale  partakes  some- 
what of  the  nature  of  a  sale  In  chancery  un- 
der the  English  practice,  and  somewhat  of 
that  of  a  sale  under  execution  at  law.  Until 
confirmation  the  sale  is  In  fieri  and  subject 
to  the  control  of  tbe  court  but  this  control 
Is  a  Judicial,  not  an  arbitrary,  one,  and  con- 
firmation must  follow  unless  there  exists 
some  reason  recognized  by  law  as  warrant- 
ing a  refusal  to  confirm.  A  bidder  at  a  sale 
In  chancery  assumes  certain  obligations 
which  he  must  discharge;  he  submits  him- 
self to  the  Jurisdiction  of  the  court,  and  be- 
comes a  party  to  tbe  cause  in  which  the 
sale  has  been  decreed,  and  he  may  be  com- 
pelled to  stand  by  the  offer  he  has  made. 
On  the  other  band,  he  acquires  certain  legal 
rights,  which  are  to  be  as  much  protected 
and  enforced  as  are  other  rights  of  other  per- 
sons. He  Is  entitled  not  only  to  ask  but  to 
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have  confirmation  if  there  Is  no  reason  valid 
tn  law  for  refusal."  Allen  v.  Martin,  61 
>[lBS.  78;  Bce,  also,  llowell  v.  Mills,  53  N.  Y. 
n22;  Lefevre  v.  Larnway,  22  Barb.  1G7; 
Freem.  Co-Ten.  §  545.  Our  code  provisions 
recognize  the  accepted  bid  as  a  sale,  and  the 
successful  bidder  as  a  purchaser.  "After 
completing  tlie  sale  of  the  pioperty  *  •  • 
the  referees  must  report  the  same  to  the 
court,  with  a  description  of  the  different 
parcels  sold  to  each  purchaser;  the  name  of 
the  purchaser;  the  price  paid  or  secured;  the 
terms  and  conditions  of  the  sale,"  etc.  (Code 
Civ.  Free.  9  784);  and  section  785  provides 
that  "If  the  sale  be  confirmed  an  order  must 
be  entered,"  etc.  If  the  purchaser  refuses 
to  pay  the  price  bid  and  take  a  deed,  and  a 
resale  Is  made  at  a  less  price,  the  first  pur- 
chaser is  liable  for  the  diiTerence.  Hammond 
V.  Caflleaud,  supra;  Iteem.  Co-Ten.  §  547; 
Bor.  Jud.  Sales,  §  400.  It  Is  true  the  decree 
prorldes  that  the  sale  shall  be  subject  to  the 
confirmation  of  the  court,  and  the  sale  is  not 
fully  completed,  so  as  to  entitle  the  purchas- 
er to  a  deed,  until  confirmation;  and  section 
766  provides  that  "the  court  may  confirm, 
change,  modify,  or  set  aside  the  report,  and 
If  necessary,  appoint  new  referees."  The 
court  doubtless  has  the  power  to  confirm  or 
refuse  to  confirm,  but  we  do  not  think  that 
this  is  an  arbitrary  power;  It  Is  neither  more 
nor  less  than  a  sound  Judicial  discretion,  and 
must  be  exercised  with  a  Just  regard  to  the 
rights  of  all  concerned  (Brock  v.  Bice,  27 
Grat  812),  "subject  to  the  review  of  the  ap- 
pelate tribunal,  and  the  propriety  of  Its  ex- 
ercise depends  upon  the  circumstances  of 
each  case,  and  can  only  be  rightfully  exer- 
cised when  it  CQn  be  done  with  a  due  regard 
to  the  rJgbts  and  interests  of  all  concerned.— 
the  purchaser  as  well  as  others."  Bounda- 
bush  T.  Miller,  32  Qrat.  454. 

There  Is  not  entire  agreement  by  appellate 
tribunals  as  to  when  mere  Inadequacy  of 
price  will  Justify  an  order  of  resale,  although 
the  weight  of  authority  seems  to  bold  to  the 
rule  that  there  must  be  something  more  than 
mere  Inadequacy,— i.  e.,  that  the  inadequacy 
must  be  such  as  to  Justify  the  inference  of 
fraud,  or  the  Inadequacy  must  be  so  gross 
as  to  shock  the  conscience.  Of  course,  fraud 
or  misconduct  In  the  purchaser  or  other  per- 
son connected  with  the  sale,  or  surprise  upon 
any  party  In  Interest  created  by  the  conduct 
of  the  purchaser  or  other  person  directing 
the  sale,  and  some  other  causes,  will  requhre 
a  resale.  In  the  case  before  ns,  we  do  not 
find  it  necessary  to  decide  the  question.  We 
think  the  court  must  look  to  the  value  of  the 
property  at  the  time  of  the  sale,  and  not  to 
the  time  when  the  question  of  confirmation 
is  before  the  court,  unless  these  periods  so 
nearly  coincide  as  to  Justify  the  presumption 
that  no  change  in  values  has  taken  place. 
In  re  Allen's  Estate,  11  Phila.  48.  In  re  Mc- 
fiee's  Estate,  6  Phila.  75,  the  court  said:  "It 
would  be  unjust  to  give  to  the  heirs  an  ad- 
vantage which  did  not  inhere  Id  the  estate 


at  the  time  at  which  it  was  struck  down  to 
the  purchaser.  He  has  his  rights  which  the 
court  is  bound  to  regard,  and  If,  by  a  rise  in 
the  value  of  the  property  after  these  rights 
have  attached,  he  gain  an  advantage,  it  is 
one  of  which  he  ought  not  to  be  deprived." 
Here  the  evidence  Is  that  the  value  had  ad- 
vanced In  the  interval,  and  there  is  no  evi- 
dence as  to  the  value  at  the  date  of  the  sale 
except  that  the  property  brought  all  that  It 
would  then  sell  for.  The  testimony  of  Son- 
tag  and  Schadde  that  It  was  then  worth 
"more,"  or  "considerably  more,"  than  the 
price  bid,  shows  no  substantial  difference. 
A  slight  difference  would  satisfy  the  legal 
effect  of  this  testimony,  and  we  are  clearly 
of  the  opinion  that  an  inconsiderable  differ- 
ence Would  not  Justify  the  court  in  the  ex- 
ercise of  the  Judicial  discretion  with  which 
it  is  clothed  in  ordering  a  resale.  In  those 
cases  where  inadequacy  has  been  held  to  be 
Bufflcient.  the  difference  between  the  selling 
price  and  the  actual  market  value  was 
shown  to  amount  to  a  considerable  sum,  and 
that  sum  was  given,  and  the  court  had  tan- 
gible evidence  upon  which  to  base  Its  discre- 
tion. No  such  showing  is  made  in  the  case 
before  us. 

The  Judgment  and  order  appealed  from  are 
reversed,  with  directions  to  confirm  the  sale 
to  appellant. 


(U7  Cal.  SB) 

CITY  OP  EUREKA  t.  GATES  et  al.   (S.  F. 
2,180.) 

(Supreme  Court  of  California.  July  23,  19(^) 

BTHEBTS— DEDICATION— ABANDONMENT  BY 
CITY— DEEDS— BBFORMATION—MIS- 
TAKE^-IiIUITATIONS. 

1.  Where  the  owner  of  a  tract  of  land  In  a 
city,  tbrongh  which  a  street  and  alley  are 
platted,  conveys  land  on  l>oth  sides  of  the 
street,  descriluDg  the  tracts  as  bounded  by  such 
street  and  alley,  such  conveyance  is  an  offer  to 
dedicate,  and  is  anfllciently  accepted  by  an  ordi- 
nance accepting,  and  declaring  to  be  pablic 
8ti*eet8,  all  streets  and  alleys  which  have  been 
dedicated  by  the  owners  thereof. 

2.  la  an  action  to  reform  the  descriptJoD  in  ■ 
deed  on  the  alleged  ground  of  mutusf  mistake, 
plaintiff  cannot  recover  witboat  evidence  that 
the  grantee  had  knowledge  of  snch  mistake. 

3.  A  city  cannot  abandon  a  street  which  has 
been  dedicated  to,  and  accepted  by.  the  palillc, 
by  adopting  a  map  on  which  the  street  la  not 
shown. 

4.  Where  the  owner  of  land  throngh  which  a 
street  has  been  platted,  conveyed  tracts  on 
each  side  thereof,  describing  the  tracts  as 
txtunded  by  such  street,  the  fact  that  she  had  a 
house  standing  partly  in  the  street  was  not 
notice  to  the  purchasers  tliat  such  description 
of  the  tracts  was  a  mistake. 

6.  Under  Code  Civ.  Proc.  S  338,  subd.  4,  re- 
quiring an  action  fur  relief  on  the  ground  of 
mistake  to  be  brought  within  three  yean  after 
discovery  of  the  facts  constituting  the  mistake, 
an  action  to  reform  a  deed  on  such  ground, 
brought  seven  years  after  the  mistake  was  dis- 
covered by  plaintiff,  is  barred. 

Department  2.  Appeal  from  superior  eonr^ 
Hnmboldt  county;  Q.  W.  Hunter,  Judge; 
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Action  by  the  city  of  Eureha  against  Ann 
■E.  Gates  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Ann  E.  Oatea  appeals. 
Affirmed. 

U  U.  Bumell,  H.  L.  Ftard,  ftnd  B.  M.  Frost, 
for  appellant  S.  P.  Campbell,  for  respond- 
ent 

P£B  CURIAM.  The  action  is  to  recover 
possession  of  a  certain  part  of  Tentb  street 
between  I  and  J  streets.  In  the  city  of  Eureka, 
and  a  certain  part  of  an  alley  leading  to  said 
part  of  Tenth  street  Defendant  Mrs.  Gates 
answered  by  specific  denials  of  the  allegations 
of  the  complaint;  pleaded  adverae  possession, 
and  alBO  the  statute  of  limitations.  By  way 
of  cross  complaint,  she  aeda  to  correct  a  de- 
scription given  In  a  certain  deed  to  one  Close, 
January  7,  18S1,  by  which  she  described  the 
land  conveyed  as  bouuted  by  Tenth  street 
and  the  alley  referred  to  in  the  complaint, 
and  also  to  correct  a  certain  other  deed  to 
Le  Roy  Gates,  December  3,  1SS5,  by  which 
the  land  conveyed  was  bounded  by  Tenth 
street.  The  gronnd  on  which  the  prayer  of 
the  cross  complaint  Is  baaed,  Is  the  mutual 
mistake  of  grantor  and  grantee,  in  each  in- 
stance. In  thus  describing  the  land  conveyed. 
ThlB  correction  of  these  deeds  is  sought  in  the 
action,  we  presume,  for  the  purpose  of  de- 
stroying tbelr  evidence  of  dedication.  The 
following  diagram  will  make  the  issue  more 
easily  understood: 


 MM^rea  tan*  dt^ra, 

Defendant  Phoebe  A.  Sharp,  answering  the 
cross  complaint,  alleges  that  said  Le  Roy 
Gates  conveyed  to  her,  September  22,  1886, 
the  land  In  the  second  deed  above  referred  to, 
and  by  the  same  description  as-  given  In  Ann 
Gates*  deed  to  Le  Roy;  denies  specifically  the 
allegations  of  the  cross  complaint.  Defend- 
ant Nettle  Drew  answers  the  cross  complaint, 
and  alleges  tliat  said  Close  conveyed  to  ber, 
on  October  2.  1894,  a  frontage  on  I  street 
and  oa  the  said  alley  of  tjO  feet,  part  of  the 


premises  conveyed  by  Aon  Gates  to  Close. 
She  alleges  that  to  reform  Ann  Gates'  deed 
to  Close  as  prayed  for  by  Mrs.  Gates  would 
be  an  Irreparable  Injury  to  her  property. 
Defendant  Margaret  Balcom  answers  tbe 
cross  complaint,  alleging  that  she  became  the 
owner  September  22,  1894,  by  mesne  convey- 
ances of  tbe  remaining  laud  conveyed  by  Ana 
Gates  to  Close,  and  denies  the  allegations  of 
the  cross  complaint,  and  avers  Irreparable  In- 
jury should  the  Ann  Gates  deed  be  reformed. 

The  plat  shows  tbe  lands  conveyed  by  Mrs. 
Gates  that  subsequently  came  Into  the  owner- 
ship of  defendants  Sharp,  Drew,  and  Balcom. 
Mrs.  Gates  owns  land  fronting  on  J  street, 
and  claims  the  west  120  feet  of  Tenth  street 
between  I  and  J,  and  also  the  alley  forming 
the  west  boundary  of  the  Drew  and  Balcom 
land.  The  city  claims  that  the  pieces  of  land 
In  dispute  were  by  Mrs.  Gates  dedicated  to 
and  accepted  by  the  city;  the  present  owners 
of  the  land  sold  by  Mrs.  Gates,  as  Iwunded 
by  Tenth  atreet  and  the  alley,  also  claim  such 
dedication.  The  principal  facts  were  stipu- 
lated by  the  parties,  and  where  not  agreed 
upon  the  facts  were  found  by  the  court  tn 
favor  of  the  plaintiff,  and  Judgment  passed 
accordingly.  Defendant  Mrs.  Gates  appeals 
from  the  Judgment  on  bill  of  exceptions. 

Appellant's  brief  deals  with  tbe  single  ques- 
tion of  dedication,  and  we  shall  consider  no 
other.  In  the  deed  to  Close  (January  7,  1881), 
Mrs.  Gates  described  the  property  as  follows: 
"Commencing  at  the  northeast  comer  of 
Tenth  and  I  streets  In  the  said  city  of  Ehirelca, 
and  running  thence  northerly  along  tbe  east- 
erly line  of  I  street  123  feet;  thence  In  an 
easterly  direction,  110  feet  more  or  less,  to  an 
alley;  thence  In  a  southerly  direction  parallel 
with  I  street,  along  the  westerly  line  of  said 
alley,  lOG  feet,  to  the  northerly  line  of  Tenth 
street;  thence  at  right  angles  westerly,,  along 
the  northerly  line  of  Tenth  street,  110  feet, 
to  the  place  of  beginning."  Close  bad  pre- 
vlc  isly  purchased  from  Mrs.  Gates  tbe  Inside 
lot  now  the  Balcom  land,  bounded  on  the 
west  by  the  alley.  Tbe  deed  from  Mrs.  Gates 
to  Le  Roy  (December  3,  1885)  was  described 
as  follows:  "Commencing  at  the  southeast 
corner  of  Tenth  and  I  streets,  and  running 
from  thence  south  along  the  east  line  of  I 
street  23  feet,  more  or  less,  to  my  south  bound- 
ary on  said  street;  thence  at  right  angles 
east  120  feet;  thence  at  right  angles  north 
26  feet,  more  or  less,  to  the  line  of  Tentb 
street;  thence  westerly,  on  tbe  south  line  of 
Tenth  street,  to  the  place  of  beginning."  The 
city  of  Eureka,  by  ordinance  April  7,  1885, 
declared:  "All  streets  and  alleys  within  tbe 
corporate  limits,  •  •  •  which  have  been 
dedicated  by  the  owners  thereof  for  the  use 
of  the  public,  are  hereby  accepted  and  de- 
clared to  be  public  streets  of  the  city  of 
Eurelca."  A  similar  ordinance  was  passed  In- 
1892.  A  Question  not  unlike  the  one  now- 
here arose  in  City  of  Eureka  v.  Armstrong, 
83  Col.  623,  22  Pac.  928.  23  Pao.  1085.  It 
was  there  held  that  such  a  description  as  the- 
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one  before  us  was  at  least  an  offer  to  dedi- 
cate, and  that  "the  offer  to  dedicate  must  be 
held  to  apply  to  tbe  whole  block,  and  not 
merely  tbe  120  feet  thereof,  for  It  will  not  be 
presumed  that  the  Intention  was  to  make  a 
cnl  de  sac."  It  was  also  held  that  the  ordi- 
nance of  April  7,  1885,  was  sufficient  accept- 
ance, and  we  think  was  manifested  within  a 
reasonable  time;  It  was  passed,  as  was  the 
ordinance  of  1892,  before  any  revocation  by 
Mrs.  Gates.  Mrs.  Gates  testified  that  she 
did  not  Intend  to  dedicate  tbe  street  and  al- 
ley, but  her  unaided  testimony,  now,  as  to 
what  she  Intended  by  her  deed,  cannot  be 
taken  as  against  the  deed  Itself.  She  realized 
this  no  doubt  when  she  set  up  in  her  cross 
complaint  certain  grounds  for  reforming  her 
early  deeds,  in  order  to  close  tbe  month  of 
this  witness  against  her. 

Aside  from  the  question  of  her  right  to  re- 
form, as  affecting  tbe  rights  of  subseqjuent 
purchasers,  without  notice  of  the  alleged  mis- 
take, we  tbiuk  it  is  clear  that  she  failed  to 
establish  a  case  for  reformation  of  her  deeds 
to  Close  and  Le  Roy  Gates.  She  alleges  that 
the  mistake  was  mutual,  i.  e.,  was  the  mis- 
take of  grantor  aud  grantee,  not  "the  mistake 
of  one  party,  which  tbe  other  at  the  time 
knew  or  saspected."  Section  3399,  Civ.  Code. 
There  Is  no  evidence  that  any  one  of  tbe 
grantees  of  appellant,  or  any  one  of  their 
grantees,  had  knowledge  of  such  alleged  mis- 
take, while  there  Is  much  evidence  that  the 
present  owners  of  the  land  conveyed  by  Mrs. 
Gates  as  bounded  In  part  by  Tenth  street  and 
by  tbe  alley  supposed  that  Tenth  street  and 
the  alley  belonged  to  tbe  city  as  streets.  The 
Gates  house,  as  shown  on  the  plat,  extended 
some  feet  into  tbe  street,  and  It  appeared  that 
she  Inclosed  the  lands  in  question,  and  claim- 
ed to  be  the  owner,  after  she  had  made  ber 
deeds  to  Close  and  Le  Roy  Gates. 

It  Is  in  evidence,  also,  that  in  1887  the  city 
caused  a  map  to  be  adopted  which  did  not 
show  this  extension  of  Tenth  street  from  I 
to  J  streets,  nor  did  It  show  the  alley  in  ques- 
tion. So  far  as  this  latter  fact  is  conc^ned, 
we  do  not  think  It  at  all  eoncluslye  of  the 
city's  rights  under  the  dedication  and  ac- 
ceptance that  occurred  long  before,  and  un- 
der which  rights  of  property  owners  had 
grown  up.  The  city  could  not  abandon  a 
street  simply  by  adopting  a  map  which  omit- 
ted to  designate  such  street  City  of  Eureka 
T.  Armstrong,  supra. 

Appellant  contends  that  Mrs.  Gates'  claim 
of  ownership  of  the  street  and  the  fact  that 
she  was  using  it,  and  the  fact  that  her  house 
occupied  a  part  of  it,  were  sufficient  notice 
to  purchasers  that  ber  deed  to  Close  and 
Gates  was  not  intended  as  a  dedication  or  of- 
fer to  dedicate.  Tbe  purchasers  certainly  did 
not  understand  her  possession  in  this  way,  as 
appears  from  the  evidence,  and  we  do  not 
think  It  can  be  reasonably  claimed  that  her 
possession  was  notice  of  the  mistake  she  now 
claims  to  have  made  -In  tbe  deed.  -  We  do  not 
think  appellant  succeeded  In  showing  by  clear 


and  satisfactory  evidence  that  there  waB  a 
mutual  mistake,  common  to  both  parties  to 
the  instruments,  and  that  It  has  been  shown 
that  both  parties  did  what  neither  Intended. 
Anything  short  of  showing  such  a  condition 
of  facts  would  be  Insufficient  ground  for  re- 
forming a  deed.  Ward  t.  Yorba.  123  CaL 
447,  56  Pac.  68. 

It  appeared  that  Mrs.  €rat^  dIscoTered 
alleged  mistake  In  1S88.  Snbdlvlslon  4^  f  338, 
Code  Civ.  Pioc,  requires  an  action  to  obtain 
relief  on  the  ground  of  mistake  to  be  brought 
within  three  years  after  discovery  of  the 
facts  constituting  the  mistake.  The  statute 
of  limitations  was  pleaded  to  the  cross  com- 
plaint, which  latter  was  filed  in  April.  ISK. 
This  was  7  years  after  Mrs.  Gates  discovered 
her  mistake  according  to  ber  own  testlmoiqr, 
and  was  14  years  after  ber  deed  to  Glose. 
Tbe  statute  would  bar  the  relief  sought  In  the 
cross  complaint.  We  think  the  evidence  sup- 
ported the  flndfngs  of  fact,  and  It  is  not  dis- 
puted that  they  support  the  jvdigmeat. 

The  Judgment  Is  affirmed. 


(6  Cal.  Unrep.  9M) 

BARKLET-GRAT  GBOCBB  GO.  v.  KEL- 

IMY  OIOAR  GO.    (L.  A.  1,083.) 

(Supreme  Court  of  California.  Jul;  28.  1902.) 

8ALB  BT  SAHFUB-BREACH  OF  OONTRACI^ 
STIDBNCB, 

1.  Uneqairoeal  testimony  of  purchaser's  agent 
that  cigars  Bhipped  were  greatly  inferior  to 
samples,  thus  breaking  contract,  la  not  contra- 
dicted by  testimony  of  defendant's  agent  that 
sample  used  were  honestly  selected  by  him, 
without  Intention  to  defraud,  and  of  persons 
claiming  to  be  experts  that  cigars  of  the  same 
brand  shown  in  court  were  good  cigars,  and  of 
a  former  salesman  of  the' manufacturer  that  it 
made  only  one  class  of  cigars,  and  all  of  the 
same  quality. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angles 
county;  Waldo  M.  York.  Judge. 

Action  by  the  Barkley-Gray  Grocer  Com* 
pany  against  the  Kelley  Cigar  Company. 
From  an  order  denying  plalntUE  a  new  trial, 
he  appeals.  Reversed. 

Chas.  H.  McFarland,  for  appellant  John 
D.  Pope  and  A.  L.  Hawes,  for  respondent. 

SMITH,  C.  The  suit  was  brought  to  re- 
cover damages  for  the  defective  quality  of 
goods  sold  by  defendant  to  pialntlfT  under 
contract  set  out  below,  and  the  Judgment 
was  for  defendant.  The  plaintiff  appeals 
from  an  order  denying  his  motion  for  a  new 
trial.  Tbe  following  is  the  contract  between 
the  parUes,  so  far  as  material:  "Ijos  An- 
geles. Cal.,  Aug.  8th,  1890.  We  agree  to  con- 
sign to  Barkley  &  Gray  Grocer  Co.  100  U.. 
more  or  l»s,  'Undo  Josh  Weatbersby  Qgars,' 
and  funUsb  our  own  galesman  to  travd  with 
salesman  of  Barkley  &  Gray  G.  Co.  to  place 
the  cigars  with  the  retiiU  trade.  All  orders  are 
to  be  signed  by  the  parcbaser,  and  takoi  on 
Kelley'S'  regular  order  blanks.    Barkley  A 
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Gray  Grocer  Co.  are  to  pay  for  such  dgarg 
as  are  accepted  by  the  credit  men  and  ship- 
ped out.  The  balance  of  the  cigars  remain- 
ing unsold  are  the  property  of  KeUey  Cigar 
Co.  The  goods  are  to  be  sold  not  subject  to 
countermand.  All  sales  are  bona  fide  and 
□ot  returnable.  The  cigars  are  to  be  sold  at 
not  less  than  $35.00  per  M.  Toms  of  dis- 
count to  the  Jobbers  are:  10  per  cent  trade 
and  4  per  cent,  casta  discount— goods  deliv- 
ered by  Kelley  Cigar  Ca  All  accounts  to 
be  discounted  are  closed  by  flO-day  accept- 
ance. *  *  *  Signed  in  duplicate.  Kelley 
Cigar  Co.,  by  C.  E.  Lazier.  Berkley  &  Gray 
<!rocer  Co..  M.  J.  Barkley."  Samples  of  the 
cigars  were  exhibited  to  the  plaintiff  at  the 
time  of  the  transaction  by  the  defendant's 
agent,  and  similar  samples  were  used  by  the 
salesmen  of  plaintiff  and  defendant  on  sales 
made  under  the  contract  to  merchants  in 
Arizona  and  this  state,  and  for  the  goods  sold 
plaintiff  paid  the  defendant  in  full.  But  It 
Is  alleged  the  cigars  sold  were  inferior  to  the 
samples,  and  were  returned  to  plaintiff  by 
its  customers,  who  refused  to  pay  therefor. 
It  is  found  by  the  court  that  the  defendant 
agreed  that  the  cigars  to  be  delivered  to 
plaintiff  should  be  equal  to  the  samples  ex- 
hibited to  plaintiff  by  defendant,  and  that 
there  was  a  similar  agreemmt  by  the  sales- 
men ot  the  plaintiff  and  defendant  with  the 
parties  to  whom  sales  were  made.  But  It  la 
also  found  that  the  cigars  delivered  by  the 
defendant  to  the  plaintiff,  and  by  the  plain- 
tiff to  Its  cnstomers,  were  equal  to  sample; 
and  whether  this  finding  is  Juslifled  by  the 
evidraice  Is  the  only  question  In  the  case. 
On  this  point,  Barkley,  who  acted  In  the 
transactions  In  question  on  behalf  of  Uie 
plaintiff,  and  the  various  parties  to  whom  the 
goods  were  sold,  eight  in  number,  testify  nn- 
eqnlvocally  that  the  cigars  were  greatly  in< 
fetior  to  the  samples,  and  their  evl^nee  Is 
strongly  confirmed  by  the  circumstances  of 
the  case.  Nor  do  I  find  In  the.  recbrd  any 
evidence  contradictory,  or  tending  to  contra- 
dict, either  directiy  or  indirectly,  their  testi- 
mony. The  testimony  of  Lazier,  defendant's 
agent,  tends  indeed  to  show  that  the  sam- 
plea  used  were  hon»tly  selected  by  him, 
without  Intention  to  defraud;  and  several 
witnesses,  daiming  to  be  expats,  testified 
that  cigars  shown  them  In  court,  of  the 
same  denomination  or  brand  as  those  sold, 
were  good  five-cent  cigars;  and  another  wit- 
ness testified  that  he  had  formerly  been  con- 
nected as  traveling  salesman  with  the  Blng- 
bftmpton  Cheroot  Company,  the  manufactur- 
m  of  the  cigar  In  qnestiui,  and  that  the 
company  made  only  one  class  of  cigars,  and 
all  of  the  same  quality.  But  there  was  no 
-testimony  on  behalf  of  the  def^dant  as  to 
the  quality  of  tbe  cigars  returned  to  the 
plaintiff,  or  as  :to  bow  they  compared  with 
the  samples.  There  was  therefore  no  sub- 
stantial conflict  In  the  testimony  on  this 
point,  and  the  finding  should  have  been  for 
plahttifl. 


We  advise  that  the  ovdec  SLDspealeA  from 
be  revwsed,  and  the  cause  remanded  to  the 
lower  court  for  a  new  trial. 

'  We  concur:  QBAY,  C.;  HATNBS,  C 

PER  CUKL4.M.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  la  reversed,  and  the  cause  remanded  to 
the  lower  conrt  for  a  new  tilaL 
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CRAIG  et  aL  V.  ZELIAN.    (Sac.  966.) 
(Supreme  Court  of  California.    July  24,  1902.) 

CONTRACTS— SALB  OF  ULND— DBSGRIPTION— 
PAROL  BVIDENCB. 
1.  Where  a  contract  for  the  sale  of  land  con- 
tains no  description  in  terms  or  by  reference 
other  than  "a  strip  of  land  in  front  of  Gtolden 
Rule  Store  and  Stent  Market,"  and  such  strip 
is  not  inclosed,  and  can  be  identified  only  by 
parol  evidence,  the  contract  is  void,  thoagh  at 
the  time  of  tbe  negotiations  tbe  parties  consult* 
ed  a  map,  and  cannot  bo  aided  by  parol. 

Department  1.  Appeal  from  superior  court, 
Tuolumne  county;  G.  W.  Nlcol,  Judge 

Action  by  William  Craig  and  another 
against  Charles  Zellan.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.  Affirmed. 

E.  W.  Holland,  for  appellants.  J.  P. 
O'Brien,  for  respondent 

HARRISON,  J.  Plaintiffs  brought  this  ac- 
tion to  recover  damages  for  tbe  breadi  of  an 
agreement  for  the  conveyance  of  real  prop- 
er^. At  the  close  of  the  plaintiffs'  case  the 
court  ordered  a  nonsuit,  and  tram  the  Judg- 
ment entered  thereon  the  itlalntlffs  have  ap- 
pealed, 

An  agreement  for  the  sale  of  real  property 
must  not  only  be  In  writing  and  subscribed 
by  12ie  party  to  be  charged,  but  the  writing 
must  also  contain  such  a  description  of  the 
property  agreed  to  be  sold,  eith&t  In  terms 
or  by  reference,  that  It  can  be  ascertained 
wlthotit  resort  to  parol  evidence.  Parol  evi- 
dence may  be  resorted  to  for  the  pnrpose  of 
Identifying  the  description  contained  In  the 
writing,  with  its  location  upon  the  groimd, 
but  not  for  tbe  purpose  of  ascertaining  and 
locating  the  laud  about  which  the  parties  ne- 
gotiated, and  supplying  a  description  thereof 
which  they  have  omitted  from  the  writing. 
The  agreement  npon  which  the  present  ac- 
tion Is  based  Is  In  the  following  terms: 
"Stent,  Nov.  20th,  1808.  Received  of  Wm. 
Oraig  and  James  Marlow  the  sum  of  (20.00 
(twenty  dollars)  In  part  payment  for  a  strip 
of  land  in  front  of  Golden  Rule  Store  and 
Stent  Market.  The  purchase  price  of  said 
lot  to  be  $150.00  (one  hundred  and  fifty  dol- 
lars). Charles  Zellan."  The  land  was  not  In- 
closed or  in  any  mode  designated  upon  tbe 
ground.  How  far  it  Is  located  from  the 
Golden  Rule  Store,  or  the  width  of  the 
"strip."  or  Its  length,  Is  not  given,  and  It 


f  1.  See  Fraada,  Statutt  of.  voL  »,  Out.  Dtg.  H 

226,  230.  23ft. 
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must  be  beld  tbat  there  Ib  no  description  of 
the  land  intended  to  be  conveyed.  This  de- 
fect In  the  description  is  not  aided  by  the 
fact  that  the  parties  consulted  a  map  at  the 
time  of  their  negotiations,  since  the  map  is 
not  referred  to  in  the  writing.  Whatever  aid 
to  the  description  of  the  land  might  be  given 
by  the  map  can  be  had  only  by  parol  evi- 
dence, and  it  Is  only  by  such  evidence  that 
it  Is  shown  that  a  map  was  referred  to. 
Moreover,  this  map  was  not  Itself  introduced 
In  evidence.  The  statute  of  frauds  was  origi- 
nally enacted  "for  the  prevention  of  frauds 
and  perjuries,"  and  an  agreement  for  the 
sale  of  land  Is  required  to  be  in  writing.  In 
order  that  this  purpose  may  be  accomplish- 
ed. The  whole  object  of  the  statute  would 
he  frustrated  If  any  substantive  portion  of 
the  agreement  could  be  established  by  parol 
evidence.  A  description  of  the  land  Intend- 
ed to  be  conveyed  Is  one  of  the  most  essen- 
tial parts  of  the  agreement,  and  must  be  con- 
tained in  the  writing. 
The  judgment  Is  affirmed. 

We  concur:   GAitOUTTB,  J.;  VAN  DYKE, 

J. 


(137  Cai.  107) 

WILLIAMSON  T.  JOYCE  et  a!.    (Sac.  967.) 

(Supreme  Court  of  California.    July  24,  1902.) 

CITIES  —  STREET  IMPROVEMENTS  —  RESOLU- 
TION OP  INTENTION— DESCRIPTION  OF 
WORK— ASSESSMENTS-LIEN. 

1.  Wnere  a  city  council  resolved  that  it  was 
their  intention  to  order  certain  streets  to  be 
sewered,  within  certain  limits,  with  branch 
wewera  from  the  lateral  aewers  to  the  curb  lines, 
and  with  certain  manholes  and  flushing  appara- 
tus, bat  did  not  specifr  the  number  of  branch 
Hewers,  or  the  materials  to  be  used,  the  resolu- 
tion was  insufficient  to  give  the  council  jurisdic- 
tion to  order  the  work,  under  the  street  im- 
provement act  (section  3),  requiring  the  resolu- 
tion of  Intention  to  "describe  the  work."  and  as- 
oessments  for  such  work  created  no  lien  on  the 
property  assessed  therefor. 

Department  1.  Appeal  from  superior  court, 
San  Joaquin  county;  Joseph  H.  Budd,  Judge. 

Action  by  one  Williamson  against  one 
Joyce  and  others.  From  a  judgment  for  de- 
fendant!, plalntltr  appeals.  AfflrmedL 

Joshua  B.  Webster,  for  appellant.  S.  M. 
Spurrier,  Charles  DeLegh,  for  respondents. 

HARBISON.  J.  Action  to  foreclose  the 
lien  of  a  street  assessment  upon  certain  prop- 
erty In  the  city  of  Stockton.  The  court  sup- 
tained  a  demurrer  to  the  complaint,  and  from 
the  Judgment  ttaweon  in  favor  of  the  defend- 
ants the  plaintiff  has  appealed. 

The  complaint  Is  in  the  ordinary  form  for 
the  foreclosure  of  the  Hen  of  a  street  assess- 
ment, and  sets  forth  the  various  proceedings 
taken  therefor,  from  and  Including  the  reso- 
lution of  intention  down  to  and  including  the 
recording  of  the  return  upon  the  warrant  is- 
sued upon  the  assessment.  In  the  resolution 
ot  Intention  the  city  council  resolved  that  It 


was  their  Intention  to  order  the  following  de- 
scribed work  and  Improvement  in  said  city 
to  be  done  and  made,  viz.:  "That  Oak  street, 
in  said  city,  from  the  center  line  of  Grant 
street  to  the  center  line  of  Pilgrim  street,  that 
Grant,  Aurora,  Sacramento,  Union,  and  Pil- 
grim streets,  each  from  a  point  210  feet  north 
of  the  north  line  of  Oak  street  to  a  pohit  260 
feet  south  of  the  south  line  of  Oak  street,  be 
sewered;  that  Is  to  say,  that  lateral  sewers 
be  constructed  on  said  streets  within  the 
aforesaid  limits,  and  that  branch  sewers  be 
laid  from  said  lateral  sewers  to  the  curb  lines 
on  each  side,  and  that  manholes  be  construct- 
ed at  each  of  the  terminations  of  said  lateral 
sewers  and  at  each  of  the  intersections  of 
Aurora,  Sacramento,  Union,  and  Pilgrim 
streets  with  Oak  street,  and  that  the  man- 
holes at  the  termination  of  said  lateral  sew- 
ers be  provided  with  automatic  flushing  ap- 
paratus." Under  repeated  decisions  of  this 
court  this  resolution  of  Intention  did  not  "de- 
scribe the  work,"  as  required  by  section  3  of 
the  street  improvement  act,  and,  as  the  coun- 
cil did  not,  therefore,  obtain  Jurisdiction  to 
order  the  work,  the  assessment  therefor  cre- 
ated no  lien  upon  the  property  described  In 
the  complaint.  Schwlesau  v.  Mahon,  128  Cal. 
114,  60  Pac.  683;  Fay  v.  Reed,  128  Cal.  357, 
GO  Pac.  927;  Bay  Rock  Co.  v.  Bell,  133  Col. 
150,  65  Pac.  299;  McDonnell  v.  Glllon.  1S4 
Cal.  329,  66  Pac.  314.  The  resolution  does 
not  mention  the  material  with  which  the  sev- 
eral streets  are  to  be  "sewered,"  or  the  num- 
ber of  branch  sewers  to  be  laid  from  the 
lateral  sewers,  or  the  character  ot  the  "auto- 
matic flushing  apparatus." 
The  Judgment  is  affirmed. 

We  coneur:  GAEOUTTB,  J.;  VAN  DYKE, 

J. 

(m  Cal.  im 

GAGE  "v.  FRITZ,  Police  Judge.   (S.  P.  3,290.) 

(Supreme  Court  ot  California.    July  31.  1902.) 

PROHIBITION—PARTIES— PERSON  BENEFICIAL- 
LY INTBRESTBI>-CRIMINAL  LJBBL. 

1.  Where  a  criminal  charge  of  libel  is  pend- 
ing in  a  justice's  court,  on  the  complaint  ot  the 
person  lipeled,  such  person  has  no  such  benefi- 
cial interest  in  the  charge  as  will  entitle  him. 
under  Code  Civ.  Proc.  1103,  authorizing  the 
writ  of  prohibition  to  issue  upon  the  application 
of  the  t)ei-son  beneflclally  Interested,  to  appi; 
for  prohibition  to  prohibit  a  police  justice  from 
taking  jurisdiction  of  the  charge  upon  the  com- 
plaint of  other  parties. 

In  banc.  Petition  by  Henry  T.  Gage  tf» 
prohibition  against  Alfred  J.  Frits,  police 
judge.  Dented. 

A.  A.  Moore,  W.  W.  Foote,  aad  J.  3.  Uer- 
man,  for  petitioner. 

PER  CURIAM.  This  is  a  petition  to  this 
court  by  Henry  T.  Gage  for  an  original  writ 
of  prohibition  to  restrain  Alfred  J.  Fritz. 
Judge  of  the  police  court  of  the  city  and  coun- 
ty of  San  Francisco,  from  proceeding  to  hear 
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and  determlDe  a  preltmlnarr  examination  of 
John  D.  Spreekels  and  W.  S.  Leake  upon  a 
criminal  charge  of  libel  of  the  said  Gage  on 
the  complaint  of  one  Boardman.  The 
grounds  of  the  petition  are  that  a  charge  of 
the  same  tdeotlcal  libel  was  peudiug  before  a 
Justice  of  the  peace  In  the  city  of  Los  Angeles^ 
upon  a  complaint  made  by  aaid  Gage,  and 
that  therefore  the  said  police  Judge  of  San 
Franclaco  has  no  Jurisdiction  to  entertain  and 
proceed  with  said  preliminary  examination; 
and  also  that  the  said  proceeding  before  the 
■aid  police  Judge  Is  collusive.  Waiving  the 
question  whether  a  certain  Judgment  of  the 
Bup«"ior  court  of  San  Francisco,  which  has 
been  presented  to  us,  denying  a  slmllnr  peti- 
tion for  [u-ohibition,  Is  conclusive  on  the  ques- 
tion, and  not  determining  the  question  wheth- 
er the  said  Police  Judge  Fritz  has  any  juris- 
diction In  the  premises,  still  the  petition  for 
the  writ  must  be  denied,  for  the  reason  tbnt 
aald  Gage  is  not  legally  a  person  "beneficially 
Interested,"  within  the  meaning  of  section 
1108  of  the  Code  of  Civil  Procedure.  Wheth- 
er the  proceeding  before  the  police  Jud^e  Is 
collusive  Is  a  question  primarily  to  be  deter- 
mined by  the  prosecuting  officers,  and  by  the 
magistrate  with  whom  the  complaint  ta  lodg- 
ed. 

The  petition  for  tbe  writ  Is  denied. 
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SAN  DIEGO,  a  ft  B.  BT.  CO.  t.  SHAF- 

FEIl.  County  Auditor.   (L.  A.  l.OoT.) 

(Supreme  Court  of  California.   July  24.  1002.) 

DEUNQUENT  TAXES— SALE  OP  REALTY— PUR- 
CHASE BY  STATE  —  REDEMPTION  —  CONni- 
TIONS— PRHSONAL  PROPERTY  TAXES— LIISN 
ON  LAND— ASSBSSUSNTS  ON  LAND  AFTEB 

1.  Under  Pol.  Code,  S  3817,  as  amended  by 
'  St.  lt^7,  p.  433,  proviiltng  tbiit  any  ppi-Kon 
whose  land  has  been  sold  for  deliniiuent  ta-^ea 
and  purchased  by  the  state  may,  if  the  state 
haa  not  disposed  of  it.  redeem  It  by  paying  tlie 
taxes  due  thereon  at  the  time  of  the  sale,  the 
taxes  that  were  a  lieu  on  the  land  at  the  time 
the  tazea  for  which  it  was  sold  became  delin- 
quent, and  the  taxes  on  the  laud  for  every  year 
after  tbe  sale,  where  land  was  sold  to  tbe  state 
in  18»J  for  taxes  assessed  thereon  In  1888,  and 
which,  under  section  375t),  became  delinquent  in 
December,  1888,  the  former  owner  could  not  be 
required  to  pay  his  peraonal  property  taxes  fur 
1889  as  a  condition  of  his  right  to  redeem, 
Bach  pei'sonal  property  taxes  not  having  been  a 
lien  on  the  land  when  the  taxes  for  which  it 
was  sold  became  delioquent. 

'2.  Where  land  bas  been  sold  for  delinquent 
taxes,  and  pun-based  by  the  atnte,  personal 
property  taxes  thereafter  asKessed  against  tbe 
former  owner  are  not  assesKments  against  the 
land,  witbio  PoL  Code,  i  8817,  requiring  all 
■Bch  land  to  be  aRsessed  after  purchase  by  the 
state  until  a  deed  is  tnnde  to  the  state,  and 
hence  are  not  required  by  section  3815  to  be 
paid  as  a  condition  of  redemption  of  tbe  land. 

Department  1.  Appeal  from  superior  court, 
San  Dlega  county;  George  Fuller,  Judge. 

Application  by  the  San  Diego,  Cuyamaca 
ft  Eastern  Railway  Company  for  mandamus 
to  compel  Ehigene  E  Shaffer,  county  auditor, 
tB  furnish  ■  correct  statement  of  the  amount 


necessary  to  redeem  land.  Prom  a  Judg- 
ment In  faTor  of  plaintiff,  defendant  appeals. 

Affirmed. 

Th*ey  L.  Ford,  Atty.  Gen..  T.  L.  Lewis, 
DIst  Atty..  and  S.  Haines,  Dep.  Dlst  Atty., 
for  appellant  George  J.  Leovy,  for  respond- 
ent. 

HARRISOX.  J.  The  plaintiff,  being  desir- 
ous to  redeem  certain  parcels  of  land  that  had 
been  sold  to  the  state  for  nonimyment  of 
taxes  tbereun,  appiled  to  the  county  auditor 
for  an  estimate  of  the  amount  to  be  paid  for 
such  redemption.  One  portion  of  tbe  laud 
sought  to  be  redeemed  was  sold  March  18; 
1887.  for  nonpuymeiit  of  taxes  a«»esKed  there- 
on in  the  .reiir  1880,  and  the  other  portion 
was  sold  Afiirch  l(t,  1889.  for  nonpayment  of 
tlie  tuxea  as.settsed  thereon  In  tbe  yeur  188Su 
The  auditor  luclnded  in  the  estimate  which 
be  gave  to  tbe  pbiintlff  tbe  taxes  upon  cer- 
tain pergonal  property  of  the  plaintiff,  to- 
gether with  tbe  penalties  and  intertest  there- 
on. The  assessment  upon  the  personal  prop- 
erty thus  included  in  the  estimate  was  made 
In  tbe  year  1880.  The  plaintiff,  deeming  that 
these  taxes  were  not  properly  Included  in  the 
estimate,  applied  to  the  superior  court,  and 
obt.ilned  a  Judgment  directing  a  writ  of  man- 
date to  Issue  commanding  the  auditor  to  fur- 
nish a  correct  statrnieut  of  tbe  amount  nec- 
essary to  redeem  the  laud,  and  to  omit  from 
such  statement  any  reference  to  or  estimate 
of  the  tax  upon  said  personal  property  or  t^e 
penalties,  intfrest,  and  costs  thereon.  From 
this  Judgment  the  auditor  has  appealed. 

Tbe  only  question  nr^^nted  upon  the  ap- 
peal Is  whether  the  plaintiff  is  required  to 
pay  tiie  taxes  upon  the  personal  property,  to- 
gether wlrb  the  penalties  and  interest  there- 
on, as  a  condition  of  redeeming  the  land,  and 
tbls  question  is  to  be  determined  solely  upon 
a  consideration  of  tbe  provisions  of  tbe  stat- 
ute providing  for  such  redemption.  Section 
3817  of  the  Political  Code,  as  amended  In 
1807  (St.  1807.  p.  433).  Is  as  follows:  "In  aU 
cases  where  real  estate  has  been  or  may  here- 
after be  sold  for  delinquent  taxes  to  the 
state,  and  tbe  state  has  not  disposed  of  the 
snnie,  tbe  person  whose  estate  has  been  or 
may  hereafter  be  sold,  bis  heirs,  executors, 
administrators,  or  other  successors  In  Inter- 
est, shall  at  any  time  after  the  same  has  been 
sold  to  the  state,  and  before  the  state  shall 
have  disposed  of  tbe  same,  have  the  right  to 
redeem  such  real  estate  by  paying  to  the 
county  treasurer  of  the  county  wherein  tbe 
real  estate  may  be  situated  the  amount  of 
taxes  due  thereon  at  the  time  of  said  sale, 
with  interest  thereon  at  the  rate  of  seven  pet 
cent  per  annum;  and  also  all  taxes  that  were 
a  lien  upon  said  real  estate  at  tbe  time  said 
taxes  became  delinquent;  and  also  for  each 
year  since  tbe  sale  for  which  taxes  on  said 
land  have  not  been  paid  an  amount  equal  to 
the  percentage  of  taxes  for  that  year  upon 
the  Tolue  of  the  real  estate  as  assessed  tor 
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that  year,"  together  w^th  certain  percentage 
upon  these  amoui)tB  ae  a  penalty  for  the 
privilege  of  redonptton.  At  the  time  the 
Bales  of  the  land  were  made  the  taxes  tbeieon 
became  delinquent  on  the  last  Monday  of  De- 
cember In  the  year  In  which  the  asaieBsment 
was  made.  Pol.  Code,  S  8750.  As  the  as- 
sessment for  the  personal  property  was  made 
In  the  year  1889,  the  taxes  therefor  could  not 
have  been  a  lien  upon  the  land  at  the  time, the 
taxes  for  which  the  land  was  sold  became 
delinquent.  The  plalntUI  was,  therefore,  not 
required,  under  section  8817,  to  pay  them,  in 
order  to  redeem  the  land  from  the  sales. 
The  tBxes  upon  the  personal  property  were 
not  taxes  "due  npon  the  land''  at  the  time  of 
either  of  the  sales,  nor  were  they  Included  In 
any  assessment  upon  the  land  that  had  been 
sold  to  the  state,  provided  for  In  section  3816. 
The  jodgmoit  Is  affirmed. 

We  concur:   GAROUTTB,  J.;  VAN  DTKB, 

J. 


(6  Cal.  Unrep.  M) 

8TAMBACH  T.  EMBBSOX  et  ol.  (WOODS. 
Intervener).   (L.  A.  1,070.) 

(Sapreme  Court  of  California.   July  26,  1902.) 

ADMINISTRATION    OF  ESTATES— MORTGAQD— 
JUaiSDIOTION  —  PRES8INQ  DEMANDS  — 
JUDGMENT— COIiI^TBRAL  ATTACK. 

1.  Where  there  are  several  claiina  against  a 
Bolvent  estate,  some  of  which  are  being  pressed 
for  immediate  payment,  and  the  property  can- 
not be  sold  at  once  wftoont  great  sacrifice,  the 
probate  court  has  jurisdiction  to  authorize  a 
mortgnge  to  pay  off  the  pressing  demtiTids;  the 
reqiih-Pineuts  of  Code  Civ.  Proc.  §§  104:!,  1645, 
that  claimB  be  paid  in  a  certain  order,  as  there- 
in specified,  having  application  to  insolvent  es- 
tates only. 

2.  In  an  action  to  foreclose  a  "probate  mort- 
gage," the  order  of  the 'probate  court  authoriz- 
ing the  mortgage  cannot  be  questioned,  where 
the  court  had  jurisdiction  to  make  such  order. 

Department  1.  Appeal  from  snperlor 
court  Santa  Barbara  oonnty;  W.  S.  Day, 
Judge. 

Action  by  Ida  V.  Stambach  against  Frank 
N.  Kmerson,  as  executor  of  the  estate  of  Wil- 
liam Calder,  and  others,  defendants,  and 
Theo.  Woods,  Intervener.  From  a  Judgment 
for  plaintiff,  the  Intervener  appeals.  AfOrm- 
ed. 

Paul  B.  Wright  and  Wm.  G.  Grlffin<(Heiiry 
P.  Starbucfc,  of  counsel),  for  appellant.  Rich- 
ards Sc  Carrier  and  Canfidd  &  Starbudc,  for 
*%8pondent 

PER  CUBIAM.  This  action  was  brought 
by  the  plaintiff  to  foreclose  a  "probate  mort- 
gage" made  by  the  defendant  Frank  N.  Em- 
prson,  as  executor  of  the  estate  of  William 
Calder,  deceased,  and  Agnes  Lee  Emorson, 
the  sole  devisee  under  the  will  of  said  de- 
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cedent,  made  pnrouant  to  an  order  of  the 
superior  court.  The  other  defendants,  ex- 
cept Agnes  Lee  Emerson,  bold  liens  against 
the  Interest  of  the  Emersons  as  succ^usors  to 
the  estate.  The  plaintiff  answered  the  com- 
plaint In  Inter^-entlon,  a  trial  was  bad,  and 
the  court  found  the  amounts  severally  due 
the  plaintiff,  the  Intervener,  and  the  other 
defendants,  and  ordered  a  sale  of  the  mort- 
gaged j^mlses,  and  that  the  proceeds  be 
applied— First,  to  the  satisfaction  of  the 
amount  found  due  to  the  plaintiff;  secoxid, 
to  the  amount  found  due  the  Intervener; 
and,  .third,  to  the  payment  of  the  subsequent 
lienors  in  the  order  and  amounts  named. 
The  Intervener  alone  appeals. 

The  said  mortgage  was  executed  October 
2,  180^  to  secure  a  note  of  that  date  to  the 
plaintiff  for  |2,000i  with  taiterest  at  10  per 
.cent,  payable  quarterly.  Agues  Lee  Smer^ 
son.  the  sole  devisee  of  the  deceased,  joined 
In  tbe  execution  of  the  note  and  mortgage. 
Th^  were  three  parcels  of  land  belongtaiff 
to  the  estate:  the  first  (the  parc^  here  mort- 
gaged) appraised  at  ¥4,000;  the  second,  at 
¥2,000;  and  tbe  third,  at  f 400^— In  alU  f6,4O0L 
Tbe  liabilities  of  tbe  estate  to  creditors  were: 
To  the  Intervener.  Theo.  Woods,  91^S00^  un- 
secured; to  Richard  Halls.  $1,000;  secured 
by  mortgage,  executed  by  deceased  In  bis 
lifetime,  on  Uie  sectuid  parcel;  to  First  Xa- 
tlonal  Bank  of  Santa  Barbara,  91,000,  unse- 
cured; and  to  the  Santa  Barbara  Savings  & 
Loan  Bank,  91,000;  secured  by  mortgage.— 
amounting  in  all  to  94.500,  besides  some  tatex^ 
est  The  petition  was  for  leave  to  execute 
the  mortgage  here  In  question  for  tbe  sum 
of  92,000.  for  the  purpose  of  paying  the  said 
claims  of  Bald  banks,  alle^ng  that  It  was 
to  the  best  Interest  of  the  estate  that  said 
property  should  not  be  sold;  tbat  there  was 
then  llttie  or  no  demand  for  real  estate;  tbat 
said  banks  were  urgfaig  payment;  that  to 
force  a  sale  of  any  part  of  the  real  estate 
would  be  ruinous  to  the  intereate  of  the  «s- 
tete;  that  tbe  note  to  Theo.  Woods,  tbe  In- 
tervener, bore  bitorest  at  9  per  ceat  pct  an- 
num; and  further  alleged  that  *the  Intoest 
thereon  was  paid  up  to  that  time,"  and,  tiiat 
the  holder  thereof  "does  not  require  Its  im- 
mediate payment"  The  complaint  In  inter- 
vention sets  out  a  copy  of  said  petition  and 
order,  admits  that  the  money  borrowed  from 
the  plaintiff  was  used  In  extinguidifng  the 
clslm  of  Bald  banks,  and  alleges  tbat  the  ex- 
ecutor afterwards  sold  said  second  pared 
for  92,S00.  and  said  third  parcel  tor  9S0O,  and 
with  the  proceeds  paid  the  mortgage  claim 
of  said  HoUs  in  full,  and  paid  Intervene 
upon  her  said  claim  91.OOO,  and  the  eoort 
found  there  was  unpaid  up<m  her  said  claim, 
with  Intoest  9630,  and  that  there  was  un- 
paid upon  plaintitTs  claim  92.558.71  and  costs 
of  siilt 

App^lant's  contentioit  is  tbat  fte  court  had 
no  Jurisdiction  to  make  said  wder  authoris- 
ing the  executor  to  execute  said  note  and 
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mortgage,  and  tbat  they  be  declare  void 
and  of  no  effect  In  so  far  as  Bald  mortgage 
affects  her  cUim  against  said  estate. 

Appellant's  attack  upon  the  jadgment  here 
la  queation  Is  collateral,  and  must  therefore 
fail,  unless  the  order  under  which  the  loan 
was  made  and  the  mortgage  executed  was 
absolutely  void.  Appellant's  special  ground 
of  objection  Is  that  the  petition  upon  which 
tlie  order  was  based  stated  that  the  loan  was 
desired  for  the  purpose  of  paying  two  speci- 
fied claims,  one  of  which  was  secured  by 
mortgage,  the  othec  unsecured,  appellant's 
claim  being  also  unsecured.  The  petition  alle- 
ged, however,  that  the  claim  of  each  of  the 
banks  was  bting  pressed  for  Immediate  pay- 
ment, while  appellant  did  "not  require  im- 
mediate payment."  Here  was  a  special  alle- 
gation made  in  the  petition,  explanatory  of 
the  fact  that  the  amount  specified  was  all 
that  the  exlgendea  of  the  situation  required 
4»r  justified.  No  question  Is  made  as  to  the 
sufficiency  of  the  service  of  notice  of  the  pe- 
tition upon  appellant,  nor  la  there  any  alle- 
gation that  while  the  service  was  8u£Bcient 
fn  law,  that  In  fact  she  had  no  knowledge  of 
Its  pendency;  nor  Is  there  In  her  complaint 
In  Intervention  any  denial  of  the  allegation 
that  she  did  not  require  Immediate  payment, 
notwithstanding  a  copy  of  said  petition  con- 
taining said  statement  Is  set  out  In  her  com- 
plaint In  Intervention,  and  must  therefore 
have  been  called  to  her  attention.  It  would 
therefore  appear  to  be  Inequitable  that  she 
shonld  now  be  heard  to  assert,  aa  against  the 
lender,  that  the  purpose  to  which  a  part  of 
the  money  was  applied  was  nnautiiorteed, 
though  It  was  paid  to  creditors  whose  claims 
are  not  assailed,  except  upon  the  ground  that 
th^  were  not  secnred;  the  contention  being 
that  the  money  borrowed  shonld  have  been 
for  the  purpose  of  ptgrlng  all  unsecured  cred- 
itors ratably.  Appellant's  complaint  In  in- 
tervention, however,  does  not  allege  that  at 
the  time  said  order  was  made  said  estate 
■wuB  Insolvent,  or  that  it  la  now  Insolvent 
At  the  time  the  order  was  made  no  part  of 
the  real  estate  had  been  disposed  of.  The 
aggregate  appraised  value  thereof  was  $6,- 
400,  and  the  ae^^regate  Indebtedness  f4,50a 
The  parcel  mortgaged  to  the  plaintiff  was 
appraised  at  f4i000,  and  tiie  other  two  par- 
cels at  ^,400.  The  two  parcels  last  named 
were  afterwards  sold  by  the  executor  for 
$3,S0IX  an  excess  over  the  appraised  value 
of  ^WO.  Out  of  the  proceeds  of  this  sale 
the  claim  of  Richard  HaUs  for  fl.OOO,  and 
$1,000  upon  the  claim  of  the  Intorener  were 
paid,  leaving  unsatisfied  mly  the  dalm  of 
the  plaintiff,  upon  which  there  was  found 
to  be  due  92,558.71,  and  upon  the  claim  of 
die  Intervener  $030.00,  aggregating  $3,190.^ 
These  sums,  with  the  costs  of  suit,  represent 
the  unpaid  Indebtedness  of  the  estate.  The 
clalma  of  the  other  defendants,  who  are  des- 
ignated aa  "snbseqncmt  lienors,"  are  llabll- 
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Itles  of  Emerson  and  wife,  and  not  of  the 
estate,  and  they  do  not  appeal.  It  Is  neither 
alleged  nor  found  that  the  estate  is  Insolvent, 
nor  even  that  the  market  value  of  the  prop- 
erty has  depreciated.  No  equity  of  any  char- 
actCT  has  arisen  In  favor  "of  the  intervener 
which  should  Influence  the  court  In  its  con- 
struction of  the  statute  under  which  plaln- 
tUTs  mortgage  was  executed.  The  money 
borrowed  from  the  plaintiff  was  Immediate- 
ly applied  to  the  payment  of  admitted  debts 
of  the  estate  and  did  not  in  any  manner  In- 
crease Its  liabilities,  nor  prevent  the  Intffl'- 
vener  from  compelling  a  prompt  settlement 
of  the  estate. 

It  Is  not  contended  by  appellant  that  the 
court  has  not  power,  In  a  propw  cas^  to 
make  an  order  authorizing  the  executor  to 
borrow  money,  and  to  execute  a  mortgage 
upon  property  of  the  estate  to  secure  Its  pay- 
ment, but  that  In  the  case  at  bar  tiie  petition 
was  fatally  defective  In  that  the  purpose 
was  ptated  to  be  the  payment  of  two  speci- 
fied claims,  and  not  for  the  payment  ratably 
of  bU  claims  belonging  to  a  specified  class, 
citing  sections  1613  and  1045  of  the  Code 
of  OIvll  Procedure.  The  first  of  these  sec- 
tions classifies  the  liabilities  against  estates, 
and  the  second  provides:  "If  the  estate  Is 
insufficient  to  pay  all  the  debts  of  any  one 
class,  each  creditor  must  be  jiald  a  dividend 
in  proportion  to  his  claim;  and  no  creditor 
of  any  one  (flass  shall  receive  any  payment 
until  an  those  of  the  preceding  class  are  fully 
paid."  It  is  only  In  the  case  of  Insuffidoicy 
of  assets  to  pay  all  the  debts  of  any  one 
class  that  dividends  are  required  to  be  paid. 
Here  there,  was  neither  all^aUon,  evid^ce, 
or  finding  that  the  estate  was  Insufficient 
to  pay  all  Ite  debts  In  f  uIL  Vpon  no  theory 
can  appellant's  contention  be  sustained  other 
than  utter  want  of  jurisdiction  to  make  the 
order  authorizing  the  loan  and  the  executlcm 
of  the  mortgage;  for.  If  Jurisdiction  be  con- 
ceded, error  in  making  the  order  cannot 
avail  the  appellant  npon  this  collateral  at- 
tack, and  even  If  It  were  permissible  to 
attack  the  order  upon  that  ground,  it  doea 
not  appear  that  appellant  has  suffered  Injury. 
The  purpose  of  the  statute  Is  three-fold:  (1) 
For  the  protection  of  estates  from  unneces- 
sary lens,  white,  securing  at  Oe  same  time 
prompt  payment  of  pressing  creditors;  (2) 
for  the  protection  of  the  laider.  who  nat- 
urally relies  up(Hi  the  validly  of  the  order 
of  the  court  authorizing  the  loan;  and  ^  for 
the  protection  of  titles  against  collateral  at- 
tack. These  considerations  require  that  a 
liberal  construction  be  given  to  the  proceed- 
ings of  the  superior  court,  and  that  errors 
in  the  exercise  of  Ite  jurisdiction  in  such 
cases,  when  committed,  should  be  corrected 
by  a  direct  proceeding  for  that  pmiMse. 

We  think  the  petition  In  this  case  was  In 
substantial  compliance  with  the  statute.  The 
Judgment  Is  therefore  affirmed. 
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TAYLOR  T.  NEVADA-CALIFORNIA- 
OREGON  BY.  CO.   (No.  1,623.) 

(Supreme  Court  of  Nevada.    J11I7  SI,  1902.) 

MASTER  AND  SBItVANT— DEPKCTTVE  MACHIN- 
ERY  —  BEKVANT'S  RIQIIT  TO  CONTINUE 
WORK— NOTICE  TO  MASTER  OP  DEFECT- 
PROMISE  TO  REPAIR— ASSUMPTION  OF  RISK 
— IMMINENCY  OF  DANGER— EXCESSIVE  DAM- 
AGES. 

1.  Where  a  motion  for  a  continuance  in  an 
actton  for  lojuriea  was  based  on  the  sbsenc-c 
of  a  witness,  wlio  was  not  present  wbea  tlie  in- 
jary  occurred,  and  the  testimony  which  be  was 
expected  to  give  in  regard  to  other  matters 
was  not  oal;  immaterial,  but  could  hove  been 
aopplifHl  by  other  witnesses,  there  was  no  abuse 
of  dbicretioD  ia  refusiug  the  continuunL-e. 

2.  ir  a  servant,  on  uoting  a  defect  in  ma- 
chinery operated  by  bim,  notifies  bis  master^ 
and  receives  his  promise  to  repair  it,  he  may 
continue  to  operate  aurh  machinery  for  a  rea- 
sonable time  without  thereby  assuming  the  rinks 
locideut  to  the  defect,  provided  the  danger 
therefrom  is  not  bo  Imminent  that  a  person  of 
ordinary  prudence  would  refuse  to  continue  the 
work, 

3.  A  railroad  engineer  notified  his  employer 
that  his  engine  tender,  which  waa  practically 
Qew,  was  rolling  too  much  on  its  trucks,  and 
that  it  waa  getting  dangerous,  and  received  a 
promise  that  the  defect  would  be  remedied. 
Four  days  later  be  again  gave  notice  that  the 
detect  oupht  to  be  remedied  at  once,  and  re- 
ceived a  similar  promise..  The  defect  consisted 
of  a  gradually  increasing  weakness  of  the  ten- 
der's sprines,  which,  no  repairs  being  made, 
finally  reaulted,  live  days  after  the  second  no- 
tice, in  the  derailment  of  the  engine  and  plain- 
tlETa  injury,  the  front  bolster  of  the  tender 
having  caught  in  the  front  truclf,  and  lifted  it 
from  the  track.  Held,  that  the  question  as  to 
whether  the  danger  was  so  imminent  aa  to  re- 
quire plaintiff  to  discontinue  work  notwith- 
standing the  promises  to  repair  was  for  the 
jury. 

4.  Whether  plaintiff  continued  in  the  service 
after  such  a  period  of  time  had  ezjiired  after 
the  promises  to  repair  as  would  preclude  all 
reasonable  expectation  that  such  promises 
would  be  fulfilled  waa  a  question  for  the  jury. 

6.  In  an  action  for  nei'*iual  injuries,  plain- 
tilTs  evidence  showed  that  be  was  3(«  yeara  old, 
and  earning  flUO  per  month,  when  Injured; 
and  tliRt  his  injuries  consisted  of  a  blow  on 
the  head,  causing  partial  deafness,  a  burn  on 
the  rifrht  lee.  a  burn  and  bruise  on  the  arm, 
two  ribs  broken  from  the  sternum,  a  denres!ted 
lung,  a  permanently  painful  strain  and  sepa- 
ration Of  the  muscular  fibers  of  the  back,  ren- 
dering him  permanently  weak,  and  causing 
InternI  curvature  ot  the  spine,  and  permanently 
disabling  him  from  following  his  avocation  or 
performing  ordinary  manual  labor.  Uefend- 
ant's  evidence  tended  to  contradict  plaintiff's 
as  to  the  extent  of  the  injuries.  BelA,  that  a 
Terdict  of  915,600  waa  not  bo  escesaive  as  to 
■how  any  improper  motive  or  bias  »d  the  put 
of  tbe  jury. 

Fitxgerald,  J.,  diaaentliic. 

Appeal  from  district  eonrt,  Waataoe  coviity; 
W.  D.  Jones,  Judge. 

Action  by  Andrew  J.  Taylor  against  the 
Merada-Callfonita-Oregon.  Railway  Company. 
From  a  Jadgment  la  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.  Affirmed. 


T  L  laa  Ooatlniianc^  voL  Ul  Gent  IHg.  tt  O,  0. 
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W.  B.  r.  Deal  and  B.  B.  Dodcc;  for  app^ 
lant  Torreyson  A  Sommerfleld  and  F.  R 
NorcroBB,  for  respondent 

MASSET,  O,  J.  This  action  was  brought 
by  the  respondeat  to  recover  from  appellant 
damages  For  personal  Injuries,  physical  pain, 
and  mental  anguish  caused  and  alleged  to 
have  been  suffered  by  him  in  a  wreck  while 
In  the  employment  of  appellant  as  engineer 
on  one  of  its  engines  on  the  30th  of  January, 
1900,  of  which  respondent  was  in  charge  at 
the  time.  The  material  averments  of  the 
complaint,  briefly  stated,  are  that  on  or  about 
the  15tb  day  of  January,  1900,  while  acting 
as  a  locomotive  engineer,  he  discovered  that 
his  englue  was  in  need  of  repair  by  reason 
of  the  fact  that  the  springs  connecting  with 
the  bolsters  supporting  the  tank  on  the  tender 
had  become  weakened  from  use,  so  that  the 
tank  was  permitted  to  roll  from  side  to  side 
when  the  engine  was  In  motion;  that  upon 
discovering  tbe  condition  of  the  springs  he 
notified  £.  Gest,  the  general  manager  of  ap- 
pellant, of  such  condition,  and  the  effect 
thereof,  and  requested  hitn  to  have  them  re- 
paired; that  about  the  same  time  he  gave  a 
similar  notice  to  and  made  the  same  request 
of  E.  Smith,  appellant's  master  of  transporta- 
tion; also  at  the  same  time  notified  Gest  and 
Smith  of  what  was  necessary  to  remedy  the 
defect,  namely,  to  fasten  pieces  of  iron  upon 
the  ends  of  the  bolsters,  so  as  to  prevent  the 
tank  from  rolling,  and  by  attaching  safety 
chains,  one  at  each  corner  of  the  truck,  to 
prevent  the  trucks  from  turning-  under  tbe 
tender.  Thereupon  Gest  and  Smith  Informed 
respondent  that  the  engine  would  be  repaired 
as  requested.  Shortly  thereafter,  and  on  the 
80th  day  of  January,  1000,  while  respondoit 
was  running  the  engine,  and  by  reason  of  the 
defect,  tbe  tank  rolled  to  such  an  extent  that 
the  front  bolster  of  the  tender  caught  in  th* 
frame  of  the  truck  of  the  tendor  In  each  a 
way  that  when  the  tank  rolled  in  the  opposite 
direction  it  lifted  the  truck  from  the  trad^, 
and  the  truck  turned  under  the  tender,  eaoa- 
ing  a  derailment  of  the  engine,  throwing  it 
over  an  embankment,  and  throwing  plaintiff 
from  the  engine  so  that  he  fell  beneath  • 
portion  thereof,  and  was  injured  to  the  ex- 
tent of  having  two  ribs  on  the  left  side  broken 
and  crushed  into  the  left  lung,  the  muscles 
of  the  right  arm  braised  and  burned,  a 
blow  received  upon  tbe  head,  causing  the 
right  ear  to  become  affected,  so  that  it  be- 
came necessary  to  lance  the  dmm  tba«of; 
that  the  injury  vras  caused  to  respondent  by 
reason  of  tbe  negligence  of  appellant  In  tell- 
log  to  repair  after  being  notlfled  by  respond- 
ent of  the  defecL  The  answer  of  the  appe- 
lant put  in  issue  all  tbe  material  allegatloDS 
of  the  complaint,  and.  In  addition  thereto, 
set  Dp  other  defenses  not  necessary  to  be 
stated,  as  no  questions  r....-  involved  In  this 
appeal  nndw  tba  same.  The  east  was  tried 
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beCore  a  jury,  and  a  verdict  In  favor  of  the 
rrspondfiut  returned  for  $15,500  damages. 
From  tbe  judgmeat  rendered  thereon,  and 
Trom  the  order  denying  appellant's  motion 
for  a  new. trial,  this  appeal  was  taken. 

The  material  facts  controlling  the  ques- 
tions made  on  this  appeal  under  the  assign- 
ment of  errors  are  as  follows:  The  respond- 
ent, at  the  time  of  the  trial,  was  37  years 
old.  During  a  period  of  15  years  preceding  he 
was  a  locomotive  engineer  continuously  In 
the  employment  of  the  appellant.  On  or 
about  the  day  of  January,  1900,  he  dis- 
covered that  the  tank  of  the  tender  of  the 
locomotive  which  he  was  running  was  rolling 
from  side  to  side,  caused  by  a  gradual  weak* 
entng  of  the  springs  under  It  from  use,  and 
that  there  was  danger  that  the  bolster  sup- 
porting the  tank  would  catch  under  the  arch 
bar  of  the  truck,  and  the  tank  rolling  in  tbe 
opposite  direction  would  lift  the  truck  from 
the  track  and  derail  tbe  tender.  On  or  about 
tbe  2l8t  day  of  January,  1900,  respondent 
called  the  attoitliMi  of  the  train  master  and 
general  manager  of  the  appellant  to  the  de- 
fect, and  at  the  same  time  explained  what 
was  necessary  to  r^edy  It  The  train  mas- 
tec  at  that  time  Informed  respondent  that  he 
would  see  the  general  manager,  and  have  it 
fixed.  It  required  two  days  to  make  a  trip 
over  appellant's  road  from  Beno  and  return. 
On  or  about  January  25,  1900,  the  rrapondent 
went  to  the  office  of  appellant's  general  man- 
ager, and  notified  him  that  the  tank  was  roll' 
Ing  too  much,  and  that  It  ought  to  be  fixed 
right  away.  The  general  manager  Informed 
him  that  he  would  have  the  needed  repairs 
made  right  away.  Belying  upon  tbe  prom- 
ises of  the  officers  of  appellant,  the  respond- 
ent continued  to  mn  bis  locomotive  until  the 
:vnh  day  of  January,  1900,  at  wblch  time,  on 
his  return  trip  to  Reno,  when  coming  down 
a  grade  upon  a  curve  In  the  road  at  the  usual 
rate  of  speed,  the  tender  was  derailed  from 
tile  defect,  tbe  engine  thereby  thrown  from 
the  track  over  an  embankment  and  upon  the 
recpoDdent,  inflicting  tbe  Injuries  complained 
of.  The  following  Injuries  to  respondent 
were  occasioned  In  the  wreck:  A  blow  upon 
bia  bead,  causing  almost  deafness  of  a  per- 
manent cbaracter  in  his  right  ear;  a  burn 
npon  his  right  leg;  a  bum  upon  bis  right 
arm;  two  ribs  broken,  detached  from  the 
sternum,  and  depressed  upon  the  left  lung; 
a  permanently  painful  sprain  and  separation 
of  the  muscular  fibers  of  the  back,  rendering 
It  permanently  weak,  causing  lateral  curva- 
ture of  the  spinal  column,  and  permanently 
disabling  respondent  from  following  his  avo- 
cation of  locomotive  engineer  or  performing 
ordinary  manual  labor.  There  was  evidence 
before  the  jury  tending  to  show  that  re- 
fipondent's  hearing  would  gradually  grow 
worse,  and  that  the  Injury  to  the  muscles  of 
the  back  would  cause  continuous  pain  in 
the  future.  Tbere  was  also  evidence  tending 
to  show  tbat  respondent's  earning  capacity 


as  a  locomotive  engineer  was  about  flOO  per 
mouth.  Tbe  engine  and  tender  in  use  at  the 
time  of  the  wreck  were  practically  new,  hav- 
ing been  in  use  since  the  13tb  day  of  Decem- 
ber preceding  the  accident. 

When  the  cause  was  called  for  trial,  the 
appellant  applied  to  the  court  for  a  contin- 
uance. The  application  was  based  upon  the 
absence  of  a  witness,  wbo  was  sick.  The  re- 
fusal of  the  court  to  grant  a  continuance  has 
been  assigned  as  error.  It  appears  from  the 
record  tliat  the  witness  on  account  of  whose 
absence  the  continuance  was  sought  was  not 
present  when  the  accident  causing  respond- 
ent's injuria  happened,  and  was  not  even  at 
that  time  within  this  state.  His  knowledge 
of  tbe  facts  expected  to  be  proven  by  him  as 
set  out  In  the  affidavit  In  support  of  the  mo- 
tion could  have  been  based  upon  hearsay 
alone,  and  such  testimony  was  not  even  ad- 
missible. Hie  other  testimony  of  the  absent 
witness,  relating  to  tbe  incompetency  of  the 
respondent  to  properly  and  skillfully  run.  op- 
ee&te,  and  control  a  locomotive  engine  with, 
a  train  of  cars  thereto  attached  with  com- 
pressed air  by  means  of  a  Westlnghouse  air 
brake,  was  not  material  to  any  Issue  made  by 
the  pleadings  (Comp.  L&wb  1900, 1  3255);  and, 
even  if  material,  the  record  shows  that  such 
expert  testimony  could  have  been  supplied  by 
other  witnesses  familiar  with  the  use  of  such 
mechanical  appliances.  It  appearing  that 
there  was  no  abuse  of  discretion  in  the  re- 
fusal to  grant  the  continuance  (8  Enc.  PL  & 
Prac.  828;  Ohoate  v.  Mining  Co.,  1  Nev.  78), 
the  action  of  the  trial  coort  tfaoreon  must  be 
sustained. 

Upon  the  facts  stated,  the  appellant  con- 
tends that  continuance  in  the  s^vlce  by  re- 
spondent notwithstanding  the  promtee  of  ap- 
pellant to  repair  as  a  matter  of  law  was  snch 
contributory  negligence  as  .to  defeat  his  claim 
for  damages.  For  tbis  reason  It  is  earnest- 
ly Insisted  by  appellant  that  the  verdict  is 
against  both  the  law  and  the  evidence. 
While  it  may  be  true  that  it  la  tbe  duty  of 
the  court  In  a  proper  case,  upon  the  facts 
found,  to  declare  as  a  matter  of  law  that 
there  wfus  such  contributory  negligence  as 
would  relieve  tbe  master  of  ail  legal  liability, 
yet  such  rule  should  be  applied  only  In  cases 
where,  from  tbe  facts  found,  such  inferences 
only  can  be  drawn.  The  general  rule  ap- 
plicable to  cases  of  this  cbaracter,  establish- 
ed by  the  great  weight  of  authority,  is  that 
if  tbe  servant,  noting  a  defect  In  the  ma- 
chinery, complains  to  the  master  of  such  de- 
fect who  promises  that  such  defect  shall  be 
remedied,  the  servant  may.  In  reliance  upon 
the  promise,  continue  In  the  service  for  a  rea- 
sonable time  thereafter  without  thereby  as- 
suming tbe  risk,  provided  the  danger  is  not 
of  so  imminent  and  immediate  a  character 
that  a  person  of  ordinary  prudence  would  re- 
fuse to  continue  In  the  service.  Hough  v. 
Bailroad  Co.,  100  U.  S.  215,  25  L.  Ed.  612; 
St^henson  t.  Duncan,  73  Wis.  401,  41  N.  W. 
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33T,  9  Am,  St  Rep.  806;  Manuf actnrlng' Co. 
V.  Morrissey,  40  Ohio  St.  150,  48  Am.  Rep. 
C69;  Laning  t.  Railroad  Co.,  49  N.  T.  521,  10 
Am.  Rep.  417;  Patterson  v.  Railroad  Co..  76 
Pa.  389,  18  Am.  Rep.  412;  Conroy  t.  Iron 
Worka,  62  Mo.  35;  Greeulcof  v.  Railroad  Co., 
33  Iowa,  52;  Railway  Co.  v.  Watson,  114  Ind. 
20,  14  N.  B.  721,  15  N.  E.  824,  5  Am.  St.  Rep. 
078;  Railway  Co.  v.  Ott,  11  Ind.  App.  564, 
38  N.  E.  842,  39  N.  E.  529;  Marsh  v.  Chlcker- 
lug,  101  N.  Y.  396,  3  N.  E.  56;  Lyttle  t.  Rail- 
road Co.,  84  Mich.  289,  47  N.  "W.  571;  Furnace 
Co.  V.  Ahend,  107  III.  44,-47  Am.  Rep.  425; 
LJnch  V.  Manufacturing  Co.,  143  Mass.  206, 
9  N.  E.  728;  Railroad  Co.  v.  Single,  91  Tex. 
287,  42  S.  W.  971;  Parody  t.  Itallroad  Co. 
(C.  C.)  15  Fed.  205.  Upon  the  authorities 
above  cited  Is  also  based  the  general  rule  that 
the  time  in  which  the  servant  is  Justlflcd  In 
continuing  In  the  service  In  reliance  npon 
such  promise  without  assuming  the  risk  Is 
such  a  period  as  would  not  preclude  all  rea- 
sonable expectation  that  the  promise  might 
be  kept,  and  this  Is  ordinarily  a  question  for 
the  jury.  We  cannot,  therefore,  hold,  as  a 
matter  of  law,  neither  are  ire  able  to  say  as 
a  matter  of  fact,  upon  this  record,  as  against 
the  verdict  -of  the  jury,  that  the  danger  was 
80  imminent  and  Immediate  that  the  respond- 
ent, as  a  prudent  man,  should  have  refused 
to  continue  In  the  service  notwithstanding  ap- 
pellant's promise  to  repair.  As  a  matter  of 
fact,  the  tank  set  up  on  springs,  when  filled 
with  water  and  fuel,  would  necessarily  roll 
to  some  extent  when  running  npon  the  road. 
The  tender  was  new,  and  had  been  used  only 
a  few  weeks  before  the  accident.  The  roll- 
ing of  the  tank  was  the  result  of  the  gradual 
weakening  of  the  springs  from  nse.  When 
respondent  first  called  the  attention  of  appel- 
lant's officers  to  the  defect.  It  was  only  "get- 
ting dangerous."  That  the  danger  was  not 
Imminent  and  Immediate  at  that  time  ap- 
pears from  the  fact  that  he  continued  to  run 
the  engine  and  tender  without  accident 
Even  after  he  thought  It  was  rolling  too 
much,  and  had  notified  appellant's  officials  on 
the  25th  day  of  January,  he  continued  to  run 
it  without  accident  Jbe  danger,  therefore, 
at  the  time  the  promise  was  made,  was  not 
Imminent  and  Immediate,  but  measured  by 
the  defect  shown,  was  progressively  danger- 
ous. It  will  not  do  to  say  that  because  re- 
spondent knew  the  machinery  was  getting 
dangerous,  and  because  the  accident  did  hap- 
pen, as  a  matter  of  law  and  a  matter  of  fact 
the  danger  was  immediate  and  Imminent 
To  so  hold  would  absolutely  destroy  the  legal 
effect  of  the  master's  promise  under  the  rule 
stated.  Conroy  v.  Iron  Works,  6  Mo.  App. 
102.  Under  the  facts  of  this  record  It  was 
for  the  Jury  to  say,  under  the  rule  stated, 
whether  tlie  danger  was  so  Imminent  and  im- 
mediate that  the  respondent,  as  a  reason- 
ably prudent  man,  would  have  refused  to 
rontinue  in  the  service  notwithstanding  appel- 
lant's promise  to  repair,  and  whether  he  did 
contiuae  under  such  promise  such  a  period  of 


time  as  to  preclude  all  reasonable  expectation 
that  the  promise  would  be  kept. 

It  is  next  urged  by  appellant  tliat  the  dam- 
ages awarded  are  so  excessive  as  to  appear 
to  have  been  given  under  the  Influence  of 
prejudice.  There  was  evidence  showing  tliat 
as  the  result  of  the  accident  the  respondent 
who  was  about  36  years  of  age,  received  a 
blow  upon  his  head,  causing  permanent  par- 
tial deafness  of  the  ear,  a  burn  upon  his 
right  leg,  a  bum  and  bruise  upon  his  arm. 
two  ribs  broken  from  the  sternum  and  de- 
pressed upon  the  lung,  a  permanently  painful 
strain  and  separation  of  the  muscular  fil>OTS 
of  the  back,  rendering  it  permanently  weak, 
and  causing  a  lateral  curvature  of  the  spinal 
column,  permanently  disabling  respondent 
from  following  his  avocation  as  a  locomotive 
engineer,  or  performing  ordinary  manual  la- 
bor. There  was  also  evidence  tending  to 
show  his  earning  capacity  as  a  locomotive 
engineer.  The  jury  waa  Justified  In  taking 
into  consideration  all  these  facts  In  estbnatiDg 
the  amount  of  damages,  notwlthstnndlnif  ib&re 
was  evidence  tending  to  show  that  the  in- 
juries were  neither  so  extensive,  permanent 
nor  painful  as  claimed  by  respondent 
"There  being  no  absolute  fixed  legal  rule  of 
compensation,  appellate  courts  ought  not  to 
intCTfere  with  tlie  verdict  unless  It  clearly  ap- 
pears that  there  has  been  snch  a  mistake  of 
the  principles  upon  which  the  damages  were 
estimated,  or  some  Improper  motive  or  Idas 
indicating  passion  or  prejudice  upon  the  part 
of  the  jury."  Solen  v.  Railroad  Co.,  13  Ncr. 
138.  Taking  alt  these  facts  into  considera- 
tion, we  cannot  say  that  it  clearly  appears 
that  there  has  been  such  a  mistake  of  the 
principles  upon  which  the  damages  were  ea- 
timated  or  some  improper  motive  or  bias  In- 
dicating passion  or  prejudice  npon  tbe  part  of 
the  Jury.  '"The  amount  of  tbe  T€Tdict— al- 
though pra-haps  greater  than  we  would  have 
given— is  not,  In  our  opinion,  iDconBiBtmt  wltii- 
the  exercise  of  an  honest  judgment  upon  tbe 
part  of  the  jnry,  whose  special  province  It 
was  to  determine  this  queetion."  Solen  t. 
Railroad  Co..  supra. 

An  examination  of  the  other  assignments 
relating  to  the  exclusion  and  admission  of  evi- 
dence convinces  us  that  th^  are  without  mer- 
it, and  tha^ore  reanire  no  notice  In  tfato 
opinion. 

The  judgment  and  ordn  appealed  from  ar» 

affirmed. 

BEI'KNAP,  J.,  concurs. 

FITZGERALD,  J.  I  dissent  In  two  In- 
stances fatal  errors  were  committed  at  tbe 
trial:  (1)  Appellant's  motion  for  a  continu- 
ance should  have  been  granted,  the  showing 
therefOT  being  aufficlent.  The  case  cited  in 
the  prevailing  opinion,  to  wit,  Ghoate  t.  Min- 
ing Co.,  1  Nev.  73,  Is  against.  Instead  of  In 
favor  of,  the  doctrine  it  la  cited  to  support. 
And  (2)  in  several  Instances  appdiant'a  tes- 
timony was  erroneously  ruled  out. 
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RIOKARD  T.  GBACH.  (No.  1.028.) 

(Supreme  Goort  of  Nevada.   Aug.  7,  1902.) 

LIMITATIONS-OPEN  MUTUAL  CURRENT  AO- 
COUNT— PAYMENT  BY  THIRD  PBRSON-ELUII- 
NATION  OF  ITEMS— EVIDENCE. 

1.  An  open,  mutual,  and  current  account  sued 
on  would  hare  been  barred  b7  limitations  but 
for  the  last  two  itema,— one  for  70  cents,  and 
tbe  other  for  fl7.UU.  The  70  cents  item  bnd 
been  cbarecd  to  defendant  on  his  own  credit, 
and  tbe  ?17  upon  the  guaranty  of  a  third  per- 
8on.  Thereafter  the  creditor  presented  to  such 
Ktiarnutor  a  bill  for  both  itema,  and  the  guar- 
antor, without  koowiuK  that  the  70  cents  item 
was  Included  in  such  bill,  paid  the  whole  bill. 
The  guarantor  knew  nothing  about  the  account 
sued  on,  and  defendant  never  latiSed  the  paj- 
meot  of  tbe  70  cents,  and  the  creditor  testified 
that  he  included  the  70  cents  item  in  the  bill 
presented  to  the  guarantor  merely  for  conven- 
ience in  bookkeeping,  and  beoaase  be  thonght 
auch  party  could  collect  it,  and  that  he  would 
have  stricken  it  ont  if  It  had  been  objected  to. 
Defendant  was  credited  on  the  account  with  a 
cash  payment  of  JI8.30,  and  the  guarantor  re- 
reived  a  receipt  for  the  same  amount.  Held, 
that  the  payment  and  receipt  did  not  so  com- 
pletely eliminate  the  TO  cents  item  frotn  the  ac- 
count as  to  let  In  the  bar  of  limitatiooB. 

Appeal  from  district  court.  Storey  county; 
C.  B.  Mack,  Judge. 

Action  by  Thomas  Blckard  against  Ed- 
ward Geach.  From  a  judgment  In  favor  of 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

George  D.  Pyne,  for  appellant  Gcoige  N. 
Noel,  for  respondent. 

FnZGBKALD,  J.  In  tte  court  below 
plaintiff,  Blckard,  received  judgment  against 
tbe  defendant,  Geacb,  for  the  sum  of  I433.- 
98.  Defendant  made  a  motion  for  a  new 
trial,  and  the  motion  was  denied.  Thereafter 
defendant  appealed  to  this  court  from  tbe 
said  judgment  and  also  the  order  denying  him 
a  new  trtaL  Plaintiff  alleged  that  "a  mutual, 
(Ven,  current  running,  and  continuous  ac- 
count* existed  betwe^  tme  A.  J.  Hoot  and 
Om  detendant  tbe  first  item  of  whlcb  was 
on  tbe  12th  day  of  April,  1804,  and  tbe  last 
on  tbe  10th  day  of  June.  1898;  tbat  on  said 
account  a  balance  of  remained  due 

and  unpaid;  and  tbat  said  account  had,  fw 
a  Taluabla  consideration,  been  duly  assigned 
by  said-  Boot  to  tbe  plaintiff.  Defendant  ad- 
mits tbat  the  account  between  Boot  and  bim- 
aeUt  was  "open,  mutual,  nmning,  and  contln- 
uona,"  and  be  also  ad^ts  tbe  asslgnmrat 
but  he  claims  tbat  tbe  last  item  in  said  ac- 
count was  on  the  2d  day  ot  December,  1896; 
and  that  as  tbe  suit  was  not  comm«iced  un- 
til tbe  10th  day  of  August  1901,  over  four 
years  bad  elapsed  between  tbe  last  item  of 
tbe  account  and  the  commencement  of  tbe 
snit  tberewi,  and  consequently  the  action  was 
barred  by  tbe  statute  of  llmlutlons.  Defend- 
ant's admission  thot  the  account  between 
Boot  and  blimelf  was  open,  mtitual,  and  cur- 
rent renders  many  of  the  cases  cited  In  tbe 
briefs  of  counsel  only  remotely,  if  at  all,  ap- 
plicable; for  many  of  tbe  said  cases  Inrolved 


the  question  wlietlier  or  not  there  had  erer 
been  a  mutual,  open,  and  current  account 
between  the  parties.  In  the  case  before  us 
tbat  point  is  admitted,  and  the  question  to 
be  considered  and  determined  Is,  when  did 
the  last  item  of  the  account  take  place?  On 
the  account  as  presented  and  clainted  by  tbe 
plaintiff  were  two  Items  as  firilows:  "Au- 
gust 14tfa.  1887,  one  shoe  stand,  f.70;  June 
lOth,  1898,  four  sweep  shoes,  ¥17.00."  The 
total  of  tbe  last  two  Items  la  $18.30,  and  on 
the  account  Is  a  cash  credit  of  |18.30  of  tbe 
date  of  June  13.  1898.  At  tbe  time  tbat  the 
Item  of  70  cents  for  the  shoe  stand  was  con- 
tracted and  charged,  to  wit  14th  of  August, 
1897,  there  was  certainly,  under  tbe  admis- 
sion of  defendant  an  open,  mutual,  and  cur- 
rent account  between  defeudnut  and  Boot, 
for  nothing  had  up  to  that  time  occurred  to 
affect  the  account:  and  the  suit  having  been 
commenced  on  the  10th  day  of  August  1901, 
was  in  time,  provided  that  nothing  subso- 
quently  occurred  to  cbange  the  status  of 
things.  Counsel  for  tbe  defendant  claims 
that  a  payment  made  bad  the  effect  of  elim- 
inating two  Items  from  the  account  and 
thereby  letting  in  the  bar  of  the  statute. 
Tbe  facts  of  the  said  payment  were  as  fol- 
lows: After  the  70  rants  item  for  the  shoe 
stand  bad  been  contracted,  and  tbe  goods  de- 
livered, and  the  charge  therefor  made,  the 
defendant  wanted  to  get  the  "sweep  shoes" 
mentioned,  but  Boot  declined  to  let  him  bave 
them'.  Aft^warda  M.  C.  Prater  told  Root 
to  let  defaidant  bave  tbe  "sweep  shoes"  and 
tiiat  he  (Prater)  would  pay  tor  them.  Boot 
then  let  dtfendant  bare  tbe  "sweep  shoes," 
and  chained  tbem  to  defendant  Subse- 
quently Boot  made  a  bill  tor  ihe  "sweep 
sboes.**  and  included  la  the  Mil  the  Item  of 
tiie  "shoe  stand,"  70  cents,  and  presented 
It  to  said  Prater,  and  Prater  paid  It— tiie 
70  cents  item  as  well  as  tbe  $17.60  item,— 
thus  making  in  all,  as  paid  by  Prater,  91&3(j. 
tbe  amount  of  the  shoe  stand  item  and  the 
sweep  shoes  Item.  Boot  gave  Prater  a  re- 
ceipt for  tbe  whole  amount  $18.30;  and  sub- 
sequentiy  entered  a  cash  credit  on  bis  books 
in  favor  of  defendant  f&r  the  sum  of  $18.30, 
this  entry  being  on  the  13tb  day  of  June, 
1899.  Defendant  claims  that  the  payment 
by  Prater  of  this  biU  of  $18.30.  Including  the 
70  cents  item,  and  taking  a  receipt  therefor, 
dlmlnated  torn  tiie  account  tbe  seventy  cents 
item,  and  thus  the  last  Item  of  the  account 
took  place  on  the  2d  day  of  Decemba.  1895. 
and  therefore  tbe  whole  account  was  barred 
under  the  statute  of  limitations  of  four  years. 
When  Boot  was  asked  why  be  put  the  70 
cents  item  Into  the  bill  that  he  presented  to 
Prater,  when  Prater  bad  not  ordered  or 
agreed  to  pa^  that  Item,  but  only  the  $17.60 
item,  be  said.  In  substance,  tbat  it  was  for 
convenience  In  his  bookkeeping;  and  he 
thought  Prater  could  get  the  money  out  of 
the  defendant  better  than  be  (Boot)  could; 
and  that,  if  I'rater  bad  objected  to  the  70 
cents  Item,  be  would  have  stricken  It  from 
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tlie  bill.  The  question  for  decision  is:  Did 
the  said  payment  and  receipt,  under  the  cir- 
cumstances stated,  so  completely  eliminate 
the  70  cents  item  from  the  account  as  to 
make  the  last  Item  of  said  account  to  have 
token  place  on  the  2d  day  of  December,  1895, 
and  thus  let  in  tlie  bar  of  the  statute  of 
four  years?  We  think  it  did  not.  Certainly, 
when  Root  put  the  TO  cents  item  on  the  bill 
that  he  presented  to  Trater,  and  received  the 
money  of  the  70  cents  item,  and  gave  B  re- 
ceipt therefor,  he  (Root)  did  not  intend  that 
his  acts  should  ha^'e  such  effect  as  counsel 
for  defendant  claims.  Such  a  supposition 
would  be  contrary  to  human  nature.  No  one 
could  suppose  that  a  man  lu  his  senses 
would,  in  order  to  collect  an  item  of  70  cents, 
whether  owed  by  Prater  or  not,  intentional- 
ly let  In  the  bar  of  the  statute  for  a  claim 
of  J433.93.  Prater,  in  making  the  payment, 
could  not  have  had  such  an  intent,  because 
he  did  not  know  anything  about  the  matter. 
He  did  not  know  that  the  70  cents  item  was 
not  a  part  of  what  he  had  agreed  to  pay. 
And  the  defendant  could  not  have  bad  such 
an  intent,  because  he  had  nothing  to  do  with 
the  placing  of  the  70  cents  item  on  the  Pra- 
ter bill,  or  Prater's  payment  thereof  or  tak- 
ing a  receipt  therefor.  Defendant  was  not 
bound  by  Prater's  act,  for  there  is  nothing 
in  the  testimony  to  show  that  defendant  ever 
either  ordered  or  ratified  Prater's  act  In  pay- 
ing the  70  cents  item.  Suppose  the  situation 
were  reversed,— that  the  balance  of  the  ac- 
count bad  been  In  favor  of.  Instead  of 
against  defendant,  and  defendant  had  sued 
Root,  and  Root  had  pleaded  the  statute  of 
limitations,  and  supported  his  plea  by  his 
act  In  getting  the  payment  of  the  TO  cents 
from  Prater  in  the  manner  stated,— could 
It  be  claimed  with  any  showing  of  reason 
that  his  claim  would  have  been  successful? 
Certainly  not  Then  with  similar,  though 
perhaps  not  with  equal,  reason,  defendaut's 
plea  of  the  statute  supported  by  such  act 
must  fall.  If  Root  did  wrung  in  putting  the 
70  cents  item  on  the  Prater  bill  when  Prater 
had  not  ordered  It,  it  was  a  wrong  to  Pra- 
ter, but  not  to  defendant.  The  trial  judge. 
Sitting  without  a  Jury,  found  as  a  matter  of 
fact  in  the  case  that  the  payment  of  the  70 
cents  was  a  payment  on  the  general  account 
between  Root  and  defendant  and  not  a  pay- 
ment of  a  special  transaction,  separate  and 
apart  from  the  open,  mutual,  and  current 
account  Under  the  testimony  lu  the  case 
this  question  was  a  matter  of  fact  to  be  de- 
termined by  a  Jury,  or.  In  case  of  a  jury 
being  waived,  by  the  court  sitting  without  a 
jury.  The  trial  court  found  this  fact  against 
the  respondent  and  under  the  evidence  we 
cannot  say  that  the  flnding  was  not  lup- 
ported. 

We  conclude  that  the  action  was  not  bar- 
red by  the  statute  of  limitations,  and  it  la 
ordered  and  adjudged  tliat  the  Judgment  of 
the  district  court  herein  and  Its  order  deny- 


ing a  new  trial  be,  and  the  same  ate,  af- 
firmed. 

MASSEY,  C.  J.,  concurs.  BELKNAP.  J., 
was  not  present  during  the  argument  of  the 
above  case,  and  did  not  participate  In  the  de- 
cision. 


m  N«r.  MO) 

STATB  ex  rel.  BULLION  ft  BXCRANOB 
BANK  T.  MACK.  Jndge  (WILLIAMS^ 

Intervener).    (No.  1,624.) 
(Sapreme  Court  of  Nevada.   Aug.  7,  1902.) 

MANDAMUS— INTBRVSNTION—CLATU  AGAINST 
ESTATE— DISQUALIFICATION  OP  JUDOE, 

1.  Coiup.  Laws  1900,  fi  3U94,  provides  that 
any  person  shall  be  entitled  to  interveue  in  mn 
action  who  has  an  interest  in  the  matter  in 
litigation,  in  the  success  of  either  of  the  par- 
ties, or  an  interest  against  both.  A  corpora- 
tion of  which  the  district  judge  was  a  stock- 
holder brought  maDda|nus  to  compel  him  to 
pass  upon  a  claim  ssaiDBt  an  insolvent  estate. 
Ht^d,  that  another  claimant  had  sufficient  in- 
terest to  intervene  by  asking  that  he  be  com- 
pelled to  call  another  judge. 

2.  Comp.  Laws  IIKIO,  S  2545,  provides  that  a 
udfce  shall  not  act  in  a  proceeding  in  which  he 
8  interested.  Section  2868  provides  that  no 
district  judge  shall  admit  any  will  to  probate, 
or  grant  letters,  when  interested  as  next  of 
kin.  legatee,  or  devisee,  when  named  as  ocec- 
utor  or  trustee,  or  when  a  witness  to  a  will. 
Section  2S70  provides  that  when  precluded 
from  acting  from  the  above  causes,  or  "when 
he  shall  in  any  manner  be  Interested,**  he  shall 
rail  in  another  judge  to  hold  conrt  BM,  that  a 
jndge  who  was  a  stockholder  of  a  corporation 
presenting  a  claim  against  an  estate  was  dis- 
qualified from  passing  thereon,  and  shoidd  call 
In  another  judge  to  act  ' 

3.  No  formal  application  for  the  calling  of  a 
qualified  judge  to  pass  upon  a  claim  against 
an  estate  was  oecesaary  where  the  record  dis- 
closed that  the  acting  judge  was  dlsqaalified. 

4.  The  effect  of  the  disquaiificatlOD  of  a  jndge 
upon  probate  proceedings  before  such  disanaU- 
ficBtion  was  disclosed  will  not  be  oonsiaered 
where  no  such  question  is  presented  hr  the  rec- 
ord. 

Original  mandamns  by  the  state,  on  the  re- 
lation of  the  Bullion  ft  Exchange  Bank, 
against  C.  E.  Mack,  district  judge.  Dora  WQ- 
llams  intervenes.  Application  of  relator  de- 
nied, and  that  of  intervenar  granted. 

Alfred  Charts,  tor  i^tor.  F.  M.  Holhiker, 
William  Woodbnni,  and  C.  B.  UaCk,  In  pro. 
per.,  toe  respondent  A*  B.  Ohoiey,  Itenmor 
Coffin,  and  J.  O.  Sweencgr,  tax  intorreaer. 

BELKNAP,  J.  The  relator  brings  manda- 

mas  to  compel  respondent,  as  district  judge, 
to  approve  or  reject  that  certain  claim  ot 
relator  for  the  sum  of  ¥19,360.98  against  Uie 
estate  of  Evan  Williams,  deceased,  urtilcta 
claim  had  been  duly  filed  and  preaoited  and 
allowed  in  part  by  the  execntrlx  of  said  es- 
tate. By  his  answer  the  respondent  bam 
hla  refusal  to  act  upon  said  claim  npon  the 
admitted  fact  that  he  is  a  stockholdw  of  the 
relator.  Dora  Williams,  at  the  proper  time 
asked  to  intervene,  basing  her  right  thereto 


1 1.  S«e  Judgw,  vol.  Sa,  Cent  Dtg.  |  Ktt. 
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upon  the  admitted  facta  that  she  was  the  wid- 
ow of  the  deceased,  executrix  and  derlsee  of 
his  last  will  and  testament,  and  a  creditor  of 
the  deceued,  having  filed  her  claim  against 
the  estate  of  deceased,  upon  which  claim  she 
had  objected  to  respondent's  taking  any  ac- 
tion for  the  reasons  set  np  In  respoadent's  an- 
swer to  relator's  petition,  and  that  respond- 
ent had  failed  and  refused  to  call  another 
judge,  as  required  hy  law,  to  act  upon  her 
said  claim.  8be  asked  that  the  peremptory 
writ  Issue  against  respondent  compelling  him 
to  can  another  Judge.  It  is  averred,  and  not 
denied,  that  the  estate  oC  Williams  Is  In- 
solvent. The  pleadings  present  many  other 
facts  which  we  do  not  deem  material.  Ob- 
jection was  made  to  the  Intervention  at  the 
proper  time  by  relator  and  respondent  but 
the  court  made  an  order  allowing  the  inter- 
vention. It  has'been  settled  by  the  decisions 
of  this  court  fState  v.  Graeey,  11  Nev.  223; 
Same  t.  Curler,  67  Pac.  1075)  that  a  proceed- 
ing In  mandamus,  under  our  practice  act 
regnlatlng  the  same,  Is  a  civil  remedy,  with 
the  qualities  and  attributes  of  a  civil  action. 
By  section  599  (Comp.  Laws  1900,  §  3604)  of 
the  civil  practice  act,  It  Is  provided,  that  any 
person  shall  be  entitled  to  Intervene  In  an  ac- 
tion who  has  an  interest  In  the  matter  in 
litigation.  In  the  success  of  either  of  the  par- 
ties to  the  action,  or  an  Interest  against  both. 
Under  the  facts  and  this  statutory  rule,  we 
are  of  the  opinion  that  the  Intervener,  as  a 
claimant  against  the  estate,  has  such  an  in- 
terest in  the  subject-matter  and  interest 
against  both  as  authorized  the  order  of  inter- 
vention. She  Is  certainly  Interested  as  a 
claimant  against  this  insolvent  estate  In  hav- 
ing a  qualified  Judge  called  to  pass  upon,  not 
only  the  relator's  claim,  but  her  claim  also. 
The  approval  of  claims  by  the  district  judge 
under  the  act  regulating  the  settlement  of  es- 
tates (Comp.  Laws  1900,  S  289G)  gives  them 
the  rank  of  acknowledged  debts  against  the 
estate,  and  authorizes  their  payment  In  the 
course  of  administration;  and  while  it  is  true 
that  objections  may  be  made  on  final  account- 
ing, yet  the  declared  policy  of  the  law  Is  the 
speedy  and  Inexpensive  settlement  of  estates. 
It  follows,  therefore,  that  the  validity  or  in- 
validity of  claims  against  estates  should  be 
determined  before  payment,  and  not  be  held 
In  abeyance  until  final  account  by  the  action 
of  a  disqualified  Judge.  The  answer  of  re- 
spondent to  relator's  petition  shows,  as  we 
believe,  such  an  Interest,  under  the  facts,  as 
would  disqualify  him  to  act  upon  relator's  or 
Intervener's  claim  under  the  rule  of  the  com- 
mon law  or  the  rule  of  our  cIvU  practice  act, 
tf  such  rule  should  prevail  In  probate  pro- 
ceedings. It  is  the  rule  of  the  common  law 
that  a  Judge  shall  not  hear  and  determine  ac- 
tions In  which  he  Is  interested  (Cooley,  Const. 
Lim.  p.  506;  State  v.  Crane,  36  N.  J.  Law, 
394;  Bank  v.  McGulre  ,[S.  D.]  80  N.  W.  lOT-i, 
47  L.  R.  A.  413,  76  Am.  St.  Kep.  598),  and  It 
iB  the  express  declaration  of  our  statute 


(Comp.  Laws  1000,  S  2545)  that  a  judge  shall 
not  act  in  an  action  or  proceeding  In  whlcli 
he  la  interested.  Under  this  statutory  rule 
this  court  has  held  that  the  action  of  a  dis- 
qualified Judge  is  absolutely  void.  Frevert 
v.  Swift,  19  Nev.  364,  11  Pac.  273;  State  v. 
Noyes,  25  Nev.  49,  56  Pac.  Qid.  Jurisdiction 
of  probate  matters  Is  vested  by  our  constitn. 
tlon  In  the  district  courts,  and,  if  there  were 
no  other  provision  of  law  tlian  the  section 
of  the  civil  practice  act,  supra,  we  would 
be  disposed  to  hold  that  Its  language  was  suf- 
ficiently broad  to  apply  to  "proceedings"  In 
IH*obate;  but  we  are  not  left  in  doubt  as  to 
what  the  rule  should  be,  as  the  legislature, 
In  the  act  regulating  the  settlement  of  es- 
tates of  deceased  persons  (Comp.  Jjsws  1900, 
SS  2860,  2870),  has  declared  In  substance  and 
in  effect  the  same  rule  prevailing  under  the 
civil  practice  act  In  civil  actions.  By  section 
28G9,  supra.  It  Is  provided  that  no  district 
Judge  shall  admit  any  will  to  probate,  or 
grant  letters  testamentary  or  of  administra- 
tion In  any  case  where  he  shall  be  Interested 
as  next  of  kin  to  the  deceased,  or  as  a  legatee 
or  devisee  under  the  will,  or  when  he  shall 
be  named  as  executor  or  trustee  In  the  will, 
or  shall  be  a  witness  thereto.  By  section 
2870,  supra,  It  Is  declared:  "When  any  dis- 
trict Judge  who  would  otherwise  be  author- 
ized to  act,  shall  be  precluded  from  acting 
from  the  causes  mentioned  in  the  preceding 
section,  or  when  he  shall  in  any  manner  be 
Interested,  he  shall  call  a  district  judge  of 
another  district  to  hold  the  court  of  his  coun- 
ty; and  such  judge  shall  hold  such  court  and 
be  vested  with  all  the  powers  of  the  court  and 
Judge  so  disqualified,  and  shall  retain  Juris- 
diction as  to  all  subsequent  proceedings  In 
regard  to  the  estate."  This  language  Is  too 
plain  to  require  construction.  If  the  legisla- 
ture did  not  intend  that  the  Interest  of  the 
Judge,  other  than  the  Interest  specified  In  sec- 
tion 2869,  should  disqualify  him  from  acting, 
It  would  never  have  Inserted  in  the  section, 
"or  when  he  shall  In  any  manner  be  Inter- 
ested." If  this  language  does  not  mean  what 
It  Imports,  It  was  useless  and  was  meaning- 
less. The  facts  shown  by  respondent's  an- 
swer to  relator's  petition  and  In  the  petition 
for  intervention,  not  disputed,  establish  the 
respondent's  disqualification,  and  under  those 
facts  nothing  remained  to  be  done  except  to 
call  another  Judge,  which  the  statute  author- 
ized and  directed  in  mandatory  terms.  No 
formal  application  for  the  calling  of  a.  quali- 
fied Judge  was  necessary  when  the  record 
disclosed  that  respondent  was  disqualified,  as 
admitted  here.  Krumdlck  v.'  Crump,  98  Cal. 
117,  32  Pac.  800;  HeUbron  v.  Campbell  (Cal.) 
23  Pac.  122;  Gunn  v.  Lauder  (N.  D.)  87  N. 
W.  999.  It  Is  not  necessary  either  to  consid- 
er or  discuss  what  the  effect  of  the  re^ond- 
ent's  disqualification  may  or  may  not  have 
been  upon  the  proceedings  In  probate  before 
such  dlsqualltlcation  was  disclosed,  as  no  sucli 
question  is  presented  by  this  record. 
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The  peremptory  writ  apon  tbe  aitpUcatlon 
of  tbe  relator  will  be  denied,  and  granted  up- 
on the  application  of  the  Intervener. 

FITZGERALD,  J.,  concurs  In  tbe  order. 
MASSEY,  C.  J.,  did  not  participate  In  tiiie 
abore  decision. 

(11  Okl.  71P1 

CHRISTY  T.  SPRINGS. 
(Snpreme  Court  of  Oklahoma.  Jnlj-  17,  1902.) 

<lUIBTINO  TITLE— ACTUAL  POSSESSION— VA- 
CANT PREMISES  —  EXECUTION  ~  DEFECTS  — 
AMENDMENT— SALE— CON  I-'IRM  ATI  ON— DEED. 

1.  To  Bustain  an  action  under  section  613, 
Civ.  Code  (St  ItflKl),  the  plaiotiS  must  be 
HhowD  to  be  In  the  actual  poascBsion,  either 
by  himself  or  by  tenant. 

2.  An  action  to  quiet  title  may  be  maintained 
br  the  holder  of  the  legal  title  when  he  ia  not 
in  poBsesslon,  it  the  premises  he  vacant  and 
unoccupied. 

3.  When  it  appears  that  an  execntlon  was 
directed  to  the  sheriff  of  Kingfisher  county  on 
a  judgment  of  the  district  court  of  that  county, 
but  delivered  to,  and  received  and  executed  by, 
the  sheriff  of  Canadian  county.— the  officer  to 
-whom  it  should  have  been  directed,— Aetd  that, 
while  the  direction  should  have  been  to  the 
sheriff  of  Canadian  county,  the  direction  to  the 
sheriff  of  KinRfisher  county  was  simply  an  ir- 
regularity; a  defect  subject  to  amendment,  and 
not  making  vtAi  tbe  writ,  or  the.  sale  and  deed 
made  thereunder. 

4.  Where  a  sale  of  real  estate  made  under  an 
execution  issued  upon  a  judgment  of  the  dis- 
trict court  was,  by  the  court  having  jurisdic- 
tion o(  the  parties  litigant,  upon  Uie  retnm 
thereof,  examined  and  confirmed,  and  a  deed 
ordered  to  be  made  to  the  purchaser,  no  dis- 
trict court  of  any  other  county  can,  for  any 
supposed  irregularities  or  erroneous  rulings, 
declare  such  order  and  judgment  void. 

5.  Where  a  sheriff's  deed  recites  the  return 
of  an  execution,  and  the  proceedings  and  sale 
thereunder,  and  that  the  court,  after  examining 
the  same,  cunfirmed  tbe  sale  and  ordered  a 
deed  made  to  the  purchaser,  held  that,  in  the 
absence  of  a  contrary  showing,  the  sale  will  be 
presumed  to  have  been  confirmed  as  in  the 
■deed  recited. 

6.  The  confirmation  of  tbe  sale  of  real  estate 
i-elates  back  to  the  date  thereof. 

(Syllabna  by  the  Court.) 

Error  from  district  court,  Canadian  county; 

before  Justice  C.  F.  Irwin. 

Action  by  Myram  S.  Springs  against  Taylor 
P.  Christ>-.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

W.  W.  Noffainger,  for  plalntllT  In  error. 
G.  O.  Blake.  E.  E.  Blake,  W.  T.  Beeks,  and 
John  LiTlngston,  for  defendant  In  error. 

BKAUCHAMP,  J.  Tbe  plalntlit  In  error 
alleges  numcTons  errors,  but,  in  his  brief, 
argues  only  the  fourth  assignment— "that  the 
decision  Is  not  siistnined  by  the  evidence  and 
Is  contrary  to  law."  The  facts,  as  shown  by 
the  evidence,  are  that  on  the  27th  day  of 
October.  1893,  Christy,  plaintiff  In  error,  ob- 
tained judgment  against  one  T.  F.  McMeacb- 
nn  in  the  district  court  of  Kingfisher  county 
for  the  sum  of  ?220  and  costs,  as  shown  by 
the  judgment  docket  In  the  district  clerk's 
office  for  Kingfisher  county;  that  the  action 


In  which  said  judgment  was  obtained  was  a 
replevin  action;  that  the  court  honae  In  King- 
fisher county,  since  the  rendition  of  said  judg- 
ment, was  destroyed  by  fire,  and  tlmt  the  rec- 
ords of  tbe  district  derk's  office,  wltb  tiie 
exception  of  the  judgment  docket  were  de- 
stroyed; that  McMeachan  appealed  said  case 
to  this  court,  and  gave  a  sqpersedeas  bond; 
that  thereaftra',  and  on  the  3d  day  of  May, 
1894,  on  the  application  of  Christy,  the  Judge 
of  the  district  court  of  Kingfisher  county,  at 
his  chambers  in  El  Reno,  ordered  that  cauisty 
be  permitted  to  execute  a  restltation  bond, 
and  that  upon  (he  approval  thereof  Igr  tbe 
clerk  <tf  the  district  court  of  Kingfisher  ooon- 
ty  the  Judgment  shall  not  be  stayed  pend- 
ing the  hearing  of  the  case  In  tbe  suprone 
court;  that  Gbrlaty  made  and  execnted  a 
bond,  which  was  by  tbe  clet*  approved  and 
filed;  that  thonafter,  and  on  tbe  4th  day  of 
May,  1894,  an  execatlon  was  Issued  upon  said 
Judgm^t,  and  delivered  to  Thomas  R.  Jack- 
son, sheriff  of  Canadian  county;  that  there- 
upon, and  on  tbe  4th  day  of  May.  1894,  said 
sheriff  levied  upon  the  lots  in  question,  and 
caused  tbe  same  to  be  appraised  by  three 
disinterested  householders,  residents  of  Cana- 
dian county,  and  a  copy  of  tbe  appraisal  was 
deposited  with  the  clerk  of  the  court,  and 
that,  after  advertising  the  property  for  sale^ 
on  tbe  12tta  day  of  June,  1894,  the  same  was 
by  the  sheriff  sold  to  Christy,  and  he  return- 
ed the  execution  into  court  with  his  proceed- 
ings thereunder  duly  certified,  and  that  the 
court  on  the  13th  day  of  June,  1894,  as  shown 
by  the  recitals  In  the  sheriff's  deed,  confirmed 
tbe  sale,  and  ordered  a  deed  made,  which 
deed  was  filed  and  recorded  in  Canadian 
county  June  18,  ISM;  that  on  the  18th  day  of 
January,  1896,  tbe  supreme  court  affirmed  the 
judgment  of  the  district  court  of  Kingfisher 
county;  that  on  the  17tb  day  of  March. 
1803,  Thomas  P.  McMeachan  acquired  title 
from  the  board  of  town-site  trustees  to  the 
lots  In  question.  On  the  27th  day  of  Septem- 
ber, 18I>9,  McMeachan  and  wife  conveyed  the 
lots  to  Springs  by  quitclaim  deed.  Aprfi  14. 
lOOO.  Springs  commenced  this  action  In  the 
district  court  of  Canadian  county  to  quiet  ti- 
tle. 

A.  C.  Springs,  the  husband  of  tbe  defendant 
in  error,  testified  that  be  had  claimed  tbe 
possession  of  the  lots  for  his  wife  since  1S9T 
or  1808;  that  prior  to  1897  he  bad  a  contract 
wltb  McMeachan  for  the  lots;  that  he  bad 
permitted  one  Hutchinson,  or  Hutchings,  to 
fence  them  for  the  use  of  them;  that  Hutch- 
inson, or  Hutchings,  went  away  and  took 
the  fence  down,  and  that  shortiy  thereafter 
he  fenced  tbem  (just  when,  he  cannot  tell); 
that  tbe  Hutchinson  fence  was  put  there  in 
1807  or  1898.  And  upon  cross-examination 
he  testified  that  he  bad  made  no  claim  to  tbe 
lots  before  the  sale  under  the  execution;  that 
the  only  Improvement  put  upon  tbe  lots  was 
the  fence,  and  be  '^as  not  certain  that  it  was 
on  those  lots,  but  somewhere  near  there; 
that  be  had  not  paid  any  taxes,  but  w«it  to 
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pay  them,  and  found  that  Ohiiaty  had  paid 
them.  W.  H.  Oril^,  an  attonuy  at  law,  tes- 
tified that  he  had  examined  the  execution  up- 
on which  the  sbadlTB  sale  was  'made,  prior 
to  the  Bale,  and  that  It  then  read,  "To  the 
Sheriff  oC  Kingfisher  Connty,"  and  that  It  bad 
since  been  mutilated  by  tearing  out  the  word 
"KingOaher."  The  re«>rd  also  discloses  a  de- 
cree and  ctmflrmatlon  by  the  district  court  ot 
Canadian  county,  filed  June  3,  1894.  Thti 
execution  docket  aC  the  district  clerk's  office 
for  Canadian  county  shows  the  registration 
and  return  of  tiie  execotlon.  Christy  testl- 
fled  that  after  the  appeal  was  taken  from 
the  Judgment  of  the  district  court  of  King- 
fisher county,  and  a  stay  bond  given,  he  gare 
a  restitution  bond,  In  accordance  with  the  op> 
der  of  the  Judge,  whicb  was  approred  by  the 
clerk  of  the  district  court  of  Kingfisher  coun- 
ty; that  he  gave  a  party  the  privilege  to 
fence,  who  had  some  sheds  or  pens  on  them; 
that  he  never  knew  c£  any  advose  dalm  to 
the  lots  until  this  suit  was  commenced;  that 
he  bad  paid  the  taxes;  and  he  introduced  tax 
receipts  for  the  yean  1894  to  1S99,  both  In- 
clusive. 

The  Judgment  docket  of  the  district  court 
of  Klngfilber  county  shows  as  follows: 


sUtute,  an  action  to  quiet  title  may  be  main- 
tained by  the  holder  of  the  legal  title  where 
he  is  not  In  posaesBlon,  if  tbe  premises  be 
vacant  nnd  unoccupied.  Doughiss  v.  Nuzum, 
supra. 

The  ^alntlff  claims  title  by  virtue  of  the 
sheriirs  deed  made  by  the  slieritf  of  Canadian 
county,  whicb  was  made,  delivered,  and  re- 
corded several  years  btf  ore  the  quitclaim  deed 
to  defoidant.  Unless  the  sh^fTs  deed  la 
void,  tbe  defendant  cannot  recover.  She 
claims  that  the  sheriff's  deed  is  vcdd:  "(1) 
Because  it  shows  upon  its  face  that  it  was 
esecuted  pursuant  to  a  sale  made  by  tbe  sher* 
iff  of  Canadian  county  und«  a  writ  issued 
and  directed  to  the  sheriff  of  Elingfiaher  coun- 
ty; <2)  because  the  execution  under  which  it 
was  sold  In  fact  issued  from  the  district 
court  of  Kiugflsher  county,  and  was  directed 
to  tbe  sherlft  of  Kingfisher  county;  (3)  the 
sale  was  void  because  it  was  at  a  time  wh^ 
the  execution  on  the  Judgment  had  been  stay- 
ed by  the  giving  of  a  supersedeas  bond,  and 
causing  Bummfflis  to  be  issued  thereon  from 
the  supreme  court.'* 

Section  4333.  St.  1893.  provides:  "Execu- 
tions sliall  be  deemed  processes  of  the  court, 
and  shall  be  issued  by  the  clerk,  and  direct- 


Jndgiii«nt  Debtor. 

Jndgment  Creditor. 

Date  ot  Jndgnent 

Date  of  Dooketlnff. 

UcUeMtaan.  T.  F. 

Chrfaty,  T.  P. 

October  X7, 18M. 

Fag»  of  reeotd,  40Bl 

Amoimt  of  Judgment,  KSDud  oosU. 

Tbe  defendant  In  error  claims  to  have 
brought  the  action  under  section  613  of  the 
Civil  Code,  which  reads,  "An  action  may  be 
brought  by  any  pereoQ  in  possession,  by  him- 
self or  tenant,  of  real  property,  against  any 
person  who  claims  an  estate,  (v  Interest  there- 
in, adverse  to  him,  for  the  purpose  of  deter- 
mlnlDg  such  adT«*se  estate  or  Interest"  In 
order  to  sustain  an  action  under  this  section, 
the  plaintiff  must  be  shown  to  be  In  the  ac- 
tual poBsessIoD,  either  by  himself  or  by  ten- 
ant Eaton  V.  Giles,  5  Kan.  24;  Douglass  v. 
Xuzum,  16  Kan.  515;  Douglass  v.  Bishop, 
24  Kan.  749.  The  section  quoted  Is  not  in- 
tended to  give  the  right  to  bring  an  action 
to  quiet  title,  for  that  existed  previously,  but 
to  authorize  an  additional  remedy  to  quiet  the 
possession;  and,  of  necessity,  such  possession 
must  be  an  actual  one.  Constructively,  the 
owner  of  land  is  as  much  in  possession  when 
It  Is  occDpted  by  his  tenant  as  when  occupied 
by  himself.  If  tbe  possession  mentioned  In 
this  section  Is  a  mere  constructive  one,  then 
the  words  "or  tenant"  have  no  slgniflcanee; 
but  by  giving  the  word  "possession"  Its  pri- 
mary and  legal  meaning  the  words  "or  tenant" 
become  Important,  and  authorize  the  action 
upon  the  possession  by  tenant  The  defend- 
ant had  not  the  actual  possession  necessary 
to  entitle  her  to  maintain  the  action  under  tbe 
section  quoted.  However,  Independent  of  the 
6DP.-6B 


ed  to  the  sheriff  of  the  county.  They  may  be 
directed  to  different  counties  at  the  same 

time." 

Section  4340:  ;*The  officer  to  whom  a  writ 
of  execution  is  delivered  shall  proceed  Im- 
mediately to  levy  the  same.  •  • 

Section  436S:  "When  an  execution  Is  Issued 
to  the  sheriff  of  a  county  other  than  that  In 
which  the  Judgment  was  rendered,  the  sher- 
iff, after  endorsing  tbe  date  of  Its  reception 
thereon,  shall  deliver  the  same  to  the  clerk 
of  the  district  court  of  his  county,  who  shall 
thereupon  enter  tbe  same  In  the  execution 
docket  in  the  same  manner  as  If  it  bad  been 
Issued  from  a  court  of  which  he  is  the  clerk; 
and  before  the  sheriff  shall  return  any  such 
writ,  he  shall  cause  his  return  to  be  entered 
In  like  manner." 

We  will  assume  that  the  execution  was  di- 
rected to  the  sheriff  of  Kiogflsher  county,  as 
the  deed  made  by  the  sheriff  of  Canadian 
county  so  recites.  Does  that  fact  render  tbe 
execution  void?  It  was  delivered  to  the  sher- 
iff of  Canadian  county,  ace^ed  by  him,  in< 
dorsed  and  delivered  to  the  clerk  of  Canadian 
county,  entered  in  the  execution  docket,  lev- 
led,  lots  appraised  and  sold,  return  and  record 
thereof  made,  all  as  required  by  the  statutes. 
In  the  case  of  Bank  v.  Franklin,  20  Kan. 
265,— a  case  where  the  execution  was  direct- 
ed to  tbe  deputy  sheriff,— we  quote  from  the 
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syllabus:  "That  vhlle  tin  direction  BboQld 
have  been  made  to  the  sheriff,  the  direction 
to  the  depots  sheriff  was  simply  an  Irreg- 
ularity,—a  defect  subject  to  amendment,  and 
not  making  void  the  wrlt,--and  that  the  offi- 
cer, having  taken  the  writ  and  proceeded  to 
execute  It,  could  not  set  up  such  a  defect  as 
a  defense  to  an  action  against  htm  for  fail- 
ure to  sell  the  property."  "An  execution  ad- 
dressed to  the  wrong  officer  will  afford  no 
Justification  to  him,  but,  If  the  levy  Is  In  fact 
made  by  the  officer  to  whom  It  sh;)uld  have 
been  directed,  the  Irregularity  Is  conddered 
harmless,  and  the  levy  and  sale  are  not 
void."  In  the  case  of  Pecotte  v.  Oliver 
(Idaho)  10  rac.  302,— a  case  wherein  a  con- 
stable had  seized  property  under  an  attach- 
ment, subsequently  Judgment  was  obtained 
and  execution  Issued  to  the  sheriff  of  that 
county,  but  delivered  to  tbe  constable,  and 
the  property  was  sold  by  him,— In  tbe  opin- 
ion, delivered  by  Hays,  C.  J.,  it  Is  said:  "It 
is  conceded  tliat  the  defendant  is  the  officer 
who  had  served  the  attachmeut  process,  and 
that  he  held  the  property  by  virtue  of  that 
writ.  Freem.  Ex'ns,  62;  Clark  v.  Sawyer,  48 
Cal.  133.  Rfnce  the  pro[>erty  In  dtepnte  was 
that  held  under  tbe  attachment,  the  dtrectltm 
of  the  execution  must  therefore  be  treated 
as  a  dlrei-tl  n  to  an  Improper  officer,  as  It 
clearly  was,  so  far  as  the  subject-matter  of 
this  action  Is  concerned."  Held,  that  the 
execution  was  not  void,  and  the  Irregularity 
might  have  ^en  cured.  The  rule  Is  laid 
down  by  Frerm.  Ex'ns.  I  65:  "Where  a  writ 
is  directed  to  an  Improper  officer,  but  exe- 
cuted by  tbe  proper  officer,  the  error  In  the 
direction  does  not  vitiate  the  writ  and  may 
be  cured  by  amendment"  To  render  an 
executlou  sale  void,  there  must  be  wonting 
some  one  of  the  substantlals  which  are  In- 
dlspcDsable  to  a  valid  sale.  An  erroneous 
Judgment  or  an  Irregular  execution  Is  not 
necessarily  void.  Mere  error  or  Irregularity, 
where  there  is  jurisdiction,  does  not  render 
them  void  or  avoid  the  sale,  but  merely  ren- 
ders tbe  sale  voidable,  or  subject  to  be  set 
aside  in  a  proper  proceeding  brought  by  the 
party  interested.  It  cannot  be  done  collat- 
erally. And  as  against  an  Irregular  writ  of 
execution,  the  defendant  therein  alone  can 
object.  If  he  does  not  be  Is  considered  as 
cMisentlng,  and  a  sale  thereon  la  valid.  Bor. 
Jnd.  Sales  (2d  Ed.J  }  789.  Tbe  execution 
was  directed  to  the  ^lerlff  of  Kingfisher 
county,  when  It  should  have  been  to  the  sher- 
iff of  Canadian  county.— therefore  directed 
to  an  improper  officer,— but  was  delivered  to, 
and  received  and  executed  by,  tbe  proper 
officer,  as  fully  shown  by  the  record.  It 
follows  that  the  execution  was  not  void,  and 
that  the  irregularity  might  have  been  cured 
by  amendment  And  we  can  see  no  differ- 
ence. In  principle,  from  the  fact  that  the 
execution  was  directed  to  tbe  sheriff  of  one 
county,  when  it  should  have  been  directed  to 
tbe  sheriff  of  another  and  different  county, 


if  in  fact  it  was  delivered  to,  and  executed 
by,  the  pnqwr  officer  of  the  pro^r  coun^. 
Numerous  cases  can  be  found,  where  the  writ 
was  directed  to  the  proper  officer  and  exe- 
cuted by  an  Improper  officer,  wherein  the  sale 
by  the  latter  was  held  to  be  void.  But  we 
have  been  unable  to  find  a  sli^le  case  or  au- 
thority where  the  writ  was  in  fact  executed 
by  the  proper  officer  that  the  sale  was  held 
to  he  void  undo?  a  statute  similar  to  ours. 

The  defendant  contends  Uiat  the  sale  was 
void  because  it  was  at  a  time  whra  the  exe- 
cution on  the  Judgment  had  been  stayed  by 
the  supersedeas  bond.  When  the  appeal  to 
the  supreme  court  was  taken  from  the  Judg- 
ment, a  sopersedeas  bond  was  giv«i  under 
the  proviaions  of  section  569  ot  the  CoAe. 
After  the  supersedeas  bond  was  given,  upon 
application,  the  Judge  at  chambers  granted 
an  order  allowing  the  Judgment  creditor  to 
give  a  restitution  bond  and  mtorce  the  Judg- 
I  ment  notwltbstandlng  the  supersedeas  bond, 
under  section  573  of  the  Code.  The  defend- 
ant contends  that  the  order  of  the  Judge  al- 
lowing the  Judgment  to  be  enforced  was  void, 
for  the  reason  that  the  actkin  was  not  an 
action  upon  contract  for  the  payment  of 
money  only.  The  ordff  was  not  void,  and. 
if  irregular,  could  only  be  taken  advantage  of 
by  the  d^endant  in  the  Judgment;  and.  If 
the  execution  issued  before  the  stay  expired. 
It  is  but  an  irregularly  for  which  the  sale 
was  liable  to  be  set  aside,  but  it  did  not 
r«ider  void  the  sale.  Bor.  Jnd.  Sties 
Ed.)  p.  313. 

The  BherlfTs  deed  recites  that  on  the  13tb 
day  of  June,  1804,—the  day  that  tbe  deed 
was  shown  to  have  been  executed,— the  sale 
was  by  the  court  conurmed.  and  the  deed 
ordered  to  be  made;  and.  in  the  absence  of 
a  contrary  showing,  it  must  be  presumed  that 
the  recitals  in  the  deed  are  true,  and  thut  tbe 
sale  was  by  decree  of  tbe  court  ctmfirmed 
as  in  the  deed  stated,  and  as  by  the  statute 
required  before  the  deed  should  be  made. 
The  decree  and  Judgment  of  confirmation  are 
conclusive  upon  tbe  matters  adjudicated,  and 
the  district  court  of  Canadian  county  conld 
not  tor  any  supposed  Irregularities  or  erro- 
neous rulings,  declare  such  orders  and  Judg- 
ment void;  and  the  confirmation  of  the  sale 
relates  tttck  to  the  date  thereof.  Oalbrrath 
V.  Drought  29  Kan.  711;  Payne  r.  Lumber 
Co.,  9  Okl.  G83,  60  Pac.  235.  In  this  case  the 
sale  was  fairly  mode,  the  proceeds  were  ap- 
plied to  tlie  payment  of  the  Judgment  and 
the  Judgment  was  confirmed  by  the  supreme 
court  and  McMeachan  dev«ited  of  title  by 
the  sheriff's  deed,  long  before  the  defend- 
ant herein  secured  tbe  deed  from  McMeach- 
an; and  the  quitclaim  deed  conveyed  no  title. 

The  decision  of  the  trial  court  was  not  sus- 
tained by  tbe  evidence,  and  was  contrary  to 
law,  and  the  court  erred  In  overruling  tbe 
motion  of  the  plahitlff  in  error  for  a  new 
trial.  The  Judgment  and  decree  of  the  trial 
court  are  reversed,  and  tbe  cause  remanded. 
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with  dh'ectlpiiB  to  vacate  and  set  aside  the 
Judgment  and  decree-  rendered,  and  to  pro- 
ceed in  accordance  with  this  oplnlim,  with 
costs  to  defendant  in  error. 

mwXN%  J.,  bavlDK  preelded  In  the  court 
below,  not  sitting.  All  of  the  other  Justices 
concurring. 


(12  ou.  47) 

SIVILS  T.  TATLOB. 

(Sopreme  Court  of  Oklahoma.   July  18,  1002.) 

PROHISSORT  NOTE— MARK— SIGNATURB— PETI- 
TION—SUFFICISNCY. 

1.  A  promissory  note  Is  an  ln»trument,  nego- 
tiable in  form,  wberebjr  the  sisner  prMnlsea  to 
pay  a  speciQed  sum  Of  money.  Section  3389, 
St.  Okl.  18U3. 

'2.  Signature  or  sabscriptioa  includes  mark, 
where  the  person  cannot  write,  bis  name  being 
written  near  it,  and  written  by  a  person  who 
writes  bis  own  name  as  a  witness.  Section 

uaao. 

3.  The  mark  of  one  who  cannot  write,  under 
the  statutes  of  this  territory,  is  not  a  signa- 
ture or  subscription,  unless  the  person  writing 
his  name  writes  his  own  name  as  a  witness 
uear  it. 

4.  Where  the  petition  of  the  plaintiff  declares 
upon  five  promissory  notes,  purporting  to  be 
signed  by  mark,  and  not  attested  by  a  witness, 
the  defendant  denies  the  execution  of  the  notes 
by.  answer  duly  yerified,  and  on  the  trial  the 
plaintiff  testifies  that  the  maker's  name  was 
xigned  to  the  notes  by  him  at  the  maker's  re- 
iiuest,  and  that  no  other  person  was  present 
when  the  same  was  signed,  held,  that  the  peti- 
tion does  not  state,  nor  the  evidence  prove,  a 
cause  of  action. 

Burford.  C.  J.,  dissenting. 
(SylUbus  by  the  Court.) 

Error  from  district  court,  Pottavratamle 
county;  before  Justice  BeoJ.  F.  Burwell. 

Action  by  John  Taylor  against  Jamea  B. 
Rivlls.  Verdict  for  plaintiff.  From  an  order 
denying  a  trial,  defendant  brings  error.  Re- 
versed. 

li.  G.  Pitman,  T.  G.  Cutlip,  and  W.  S.  Pen- 
dleton, for  plaintiff  In  error. 

BEAUCHAMP,  J.  This  action  was  com- 
menced by  Taylor  against  Sivlls  In  the  dis- 
trict court  of  Pottawotamle  county  to  recover 
upon  five  promissory  notes  of  J400  each,  with 
Interest  at  the  rate  of  10  per  cent,  per  annum, 
bearing  date  August  30,  1894;  the  first  being 
due  January  let,  and  one  each  year  tbere- 
after.  Each  of  the  notes  is  for  the  same 
amount,  and  the  same  form  and  tenor,  except 
the  date  of  maturity,  and  reads  as  fonows: 
"?400.00/100.  Bokoshe.  I.  T.,  Aug.  30,  IWK. 
On  or  before  January  1st,  18D5,  after  date, 
I  promise  to  pay  to  the  order  of  John  Taylor 
the  sum  of  four  hundred  dallars,  value  re- 
ceived, with  ten  per  cent  Interest  per  annum 
from  date  untH  paid.  If  Interest  Is  not  paid 
to  become  as  principal,  and  bear  the  same 
rate  of  Interest,  payable  without  defalcation 
or  discount;  and  I  hereby  relinquish  and 
waive  all  right  to  the  benefit  of  all  laws,  In 
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force  In  tbis  state,  exempting  personal  prop- 
erty from  levy  or  forced  sale  on  any  judg- 
ment, execution,  attachment,  or  other  legal 
process  in  the  collection  of  the  above  debt 

Ua 

"James  ES.  X  Sivlls." 
mark 

Taylor  all^;ed  In  his  petition  that  BlrUs, 
being  Indebted  to  him  in  the  sum  of  f 2,000, 
on  tbe  30tb  day  of  Angnst,  18M,  made,  exe- 
cuted, and  delivered  to  Urn  said  notes.  SlvUa 
filed  an  answer,  verified*  denying  generally 
and  specifically  tbe  allegations  of  the  petition, 
and  tbe  execution  and  delivery  of  tbe  Dotes 
sued  on,  and  denied  any  Indebtedness  to  Tay- 
lor on  August  SO.  1804,  tor  which  tbe  notee 
are  alleged  to  have  been  given. 

The  canse  coming  on  for  trial.  Slvils  made 
application  for  a  conthiaance  on  account  of 
abserft  witnesses,  which  was  by  the  court  de- 
nied. Taylor  was  called  aa  a  witness  In  his 
own  behalf,  and  testlfled  tlut  tbe  notes  sued 
on  woe  given  In  settjanent  of  an  Ind^ed- 
ness  from  SlvUs  to  him  on  an  account,  and 
other  Indebtedness^  and  tbe  name  of  Sivlls 
was  signed  to  tbe  notes  by  blm  (Tsylor)  at 
the  request  of  Sivlls,  and  that  he  (Sivlls). 
touched  tbe  pen  which  he  (Taylor)  made  tbe 
mark  with,  purporting  to  be  the  mark  of 
Sivlls;  that  he  bad  known  Sivlls  for  a  con- 
siderable length  of  time,  and  had  always  un- 
derstood that  he  (SlvUs)  could  not  write;  that 
be  had  written  his  name  for  blm  a  nunber 
of  times  before;  that  the  notes  were  signed 
and  delivered  at  bis  (Taylor's)  house  In  tbe 
Choctaw  Nation.  The  notes  were  Identified 
by  him,  and  introduced  In  evidence  over  tbe 
objections  of  SlvUs,  and  Taylor  rested  his 
casft  SlvHa  demurred  to  tbe  evidence;  the 
court  overruled  the  demurrer;  Sivlls  excepted. 
Slvihi  then  testified  in  his  own  behalf,  and 
denied  any  Indebtedness  to  Taylor,  August 
30,  1894,  and  denied  executing  the  notes,  or 
authorizing  tbe  slgnbig  ot  them  by  Taylor, 
and  claUned  that  be  could  write  bis  own 
name;  and  further  testified  that  be  was  from 
100  to  160  miles  distant  from  Taylor's  place 
on  the  day  that  the  notes  were  dtaimed  to 
have  been  signed  by  blm.  Other  witnesses 
also  testified  that  Sivlls  was  at  the  place 
claimed  by  him  on  that  dat^  and  there  was 
considerable  testimony  admitted  as  rebuttal, 
tending  to  show  ^t  Slvils  had  admitted  tbe 
notes,  and  testimony  regarding  a  ftnrmer  In- 
debtedness and  settlement.  Tbe  jnry  return- 
ed a  verdict  for  Taylor  for  ¥3.007.  Motion 
for  a  new  trial  was  overruled,  exceptions  duly 
saved,  and  Sivlls  brings  case  here  upon  peti- 
tion in  error  tor  review. 

The  first  assignment  of  erroi'  Is  "that  Ihe 
court  erred  In  overruling  the  motion  of  plain- 
tiff In  error  for  a  new  trial";  and  the  grounds 
therein  are  "surprise  which  ordinary  pru- 
dence could  not  have  guarded  agalust";  but 
as  the  granting  of  a  new  trial  on  tbe  grounds 
of  accident  or  surprise  Is  largely  In  the  dis- 
cretion of  the  trial  court,  and  ss  a  reversal 
Is  necessary  for  the  reasons  assigned  in  the 
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seotmd  contoition  of  plaintiff  In  error,  we  win 
pass  the  flret 

■  Tbe  second  Is  "tbat  the  court  erred  Id  orer- 
niUng  the  demorrer  to  the  evldaice."  The 
i.cUon  was  upon  the  notes.  Sivila  denied  the 
notes,  and  that  the  saute  were  executed  by 
him.  The  petition  set  forth  copies  of  the 
notes,  and  the  same  purported  to  hare  been 
signed  hy  Slvlls'  mark.  Section  3380,  St. 
1303,  rends:  "A  promissory  note  Is  an  in- 
strument, negotiable  In  form,  whereby  the 
signer  promises  to  pay  a  speclBc  sum  of  mon- 
ey." Section  2666  provides:  "Words  used 
In  duy  statute  are  to  be  construed  In  their 
ordinary  sense,  except  where  a  contrary  In- 
taition  plainly  app^rs,  and  except  also  that 
the  words  hereinafter  explained  are  to  be  un- 
derstood as  thus  explained." 

Section  2690:  "Signature  or  subscription 
Includes  mark,  when  the  person  cannot  write, 
bis  name  being  written  near  It,  and  written 
1^  a  person  who  writes  his  own  name  as  a 
witness."  The  notes  in  anesdon  do  not  pur- 
port to  have  been  signed  by  any  person  who 
subscribed  bis  name  as  a  witness;  tbe  notes 
do  not  bear  the  name  or  signature  of  any 
p^Bon  as  attesting  witness. 

Section  3389,  siQira,  deflnes  a  promissory 
nota  The  notes  sued  on  purport  to  be  prom- 
Inoiy  notes  as  tiiereln  defined.  Section  2666 
[HOTideB  how  words  used  In  tbe  statute  shall 
be  understood,  while  section  2690  defines  ''sig- 
nature." 

Tbe  Iratmment  sued  on  In  no  sense,  as  to 
the  signature,  conforms  to  the  requirements 
of  tiie  statute  cited.  The  evidence  does  not 
in  tiie  least  tend  to  suj^ly  defectii  in  the 
signature  to  tiie  notes;  on  the  contrary.  It 
strmgthens  the  view  tbat  the  notes  were  nev- 
er executed  by  Slvils.  Tajior  testified  that 
Ibtt  name  of  Slvlte  wiu  signed  by  him  at  the 
request  of  Slvils,  and  tbat  Slvlls  touched  the 
pen  when  he  (Taylor)  made  the  mai^  As 
disclosed  1^  tiM  eridoice,  tiie  two  were  the 
only  pwsons  presoit  when  the  notes  were 
signed.  The  notes  bebig  made  to  Taylor,  he 
could  not  become  an  attesting  wItneBs,  such 
as  most  in  all  reason  be  contemplated  by  the 
statutes;  U  so.  then  tiie  very  purpose  of  the 
statute,  the  prevention  of  fratid.  could  easily 
be  defeated.  Agafai,  m  signing  the  name  of 
Slvfifl  to  the  notes,  Taylor  must  have  acted 
as  tiie  agent  of  Slvlls;  he  must  have  acted  as 
the  agent  of  tbe  party  contractiiig  with  him 
as  beneficiary,  and  not  only  in  signing  the 
contract,  but  also  In  informing  him  of  the 
contents;  and  if  Taylor  could  so  act,  then 
he  could  suit  himself  as  to  the  amount  and 
temn,  and  Slvlls  could  not  show  by  parol 
evidence  that  tbe  same  were  Incorrectiy  stat- 
ed; he  could  not  vary  or  alter  them  by  parol 
evidence.  It  would  be  ccmtrary  to  an  prece- 
dent and  reason  to  hold  that  the  payee  of  a 
note  could,  as  the  agent  of  the  maker,  who 
purports  to  sign  by  mark,  sign  the  name  of 
tbe  maker,  and,  without  complying  with  the 
requirements  of  tbe  statutes,  btaid  him  there- 
to. In  the  case  of  Watson  v.  Billings,  38 


Ark.  278,  42  Am.  Bep.  1,  the  supreme  court 
of  Arkansas,  In  construhig  a  statute  of  tbat 
state  that  reads,  "Signature  or  snbsorlption 
includes  mark,  when  the  person  cannot  write, 
his  name  being  written  near  It.  and  witnessed 
by  a  person  who  writes  his  own  name  an  a 
wltn«M,"  say:  "The  mark  of  one  who  cannot 
writer  made  shice  the  adoption  of  the  ClvU 
Code,  is  not  a  signature  or  subscriptkm,  un- 
less the  person  writing  his  name  writes  his 
own  name  as  a  witness  to  It"  Also  see  Bx 
parte  MUler  (Ark.)  3  B.  W.  «83,  4  Am.  St. 
Hep.  17.  At  common  law  it  Is  not  neeesBaiy, 
to  constitute  a  signature  by  marlc,  tbat  tbe 
same  should  be  attested  by  a  witoess,  but 
under  the  statutes,  of  this  twritory  it  is  neces- 
sary; and  there  is  nothing  In  the  record  to 
show,  nor  Is  It  contended,  that  the  common 
law  prevails  where  tbe  notes  purport  to  bave 
been  executed,  or  that  the  law  AtOen  from 
the  statutes  of  this  territory;  and  In  the  ab- 
BCDce  of  such  a  showing  the  laws  of  the  two 
Jurisdictions  will  be  presumed  to  be  the  same. 

It  was  error  to  admit  the  notes  In  erldaice 
over  the  objections  of  SIvUs;  and,  when  ad- 
mitted, the  evidence  did  not  prove,  neltber 
does  the  petition  state,  a  cause  of  actltxu 
The  demurrer  to  the  evidence  should  bave 
been  sustained. 

The  order  of  the  trial  court  refusb^  a  new 
trial  is  reversed,  and  the  cause  remanded  wltt 
instructions  to  grant  a  new  trial,  and  farther 
proceed  In  accordance  with  this  opinion. 

HAINBB.  OXLIJSTTB,  and  PAMOOAST, 
JJ.,  concur.  BUBFOBD,  0.  J.,  dissents.  IB- 
WIN,  jr.,  absent  BUBWELL,  Jn  who  trted 
the  cause  below,  not  alttinff. 


(U  OU.  H> 

In  re  INGRAM. 
(Snpreme  Court  of  Oklahoma.  Jnly  18,  18Qft> 

LARCENY   ON   INDIAN  RBSB!RVATION-~JOBIB- 

DICTION— "INDIAN  COUNTRY." 

1.  Irfirceny  when  committed  on  an  Indian  res- 
ervation in  the  territory  of  Oklahoma  is  a  crime 
punishable  under  the  laws  of  the  United  Stotea, 
and  the  federal  side  of  the  district  court  hav- 
ing jurisdiction  over  such  reservation  is  tta* 
proper  fonmi  In  which  to  try  and  punish  audi 
offense. 

2.  The  Osage  Indian  reservation  in  OUahoom 
is  "Indian  country,"  within  the  meaning  of  Bev. 
St.  U.  S.  §  2145.  which  extends  to  the  "In- 
dian country"  the  general  laws  of  the  United 
States  as  to  the  pnnishment  of  crimes  oaminit- 
ted  In  any  place  within  tbe  sole  and  ezctosive 
Jurisdiction  of  the  United  States,  and  aa  inter- 
preted by  Justice  Brewer  in  the  case  of  Ex 
parte  Wilson,  11  Sup.  Ct.  870;  140  U.  8.  STOl 
B5  Lu  Ed.  513. 

3.  The  district  conrt  of  Pawnee  county,  sit- 
ting  as  o  United  States  court,  has  power  and 
jarisdiction  to  punish  a  white  person  tor  tha 
crime  of  larceny  committed  on  the  Oaaga  Id" 
dian  reservation  In  Oklahoma. 

(Syllabus  hy  the  Conrt) 

Application  of  Oharles  Ingram  for  a  writ  of 

habeas  corpus.   Writ  denied. 

Buckner  &  Son,  Tor  petitioner. 


1 1.  See  iBdiRDi.  Tola.  27.  Cent  Dig.  |  M. 
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BCBFOBD,  a  J.  The  petitioner,  Charles 
Ingram,  was  convicted  in  tbe  district  court  of 
Pawnee  county,  sitting  as  a  United  States 
comt.  for  the  crime  of  larceny  committed  In 
the  Osage  Indian  reservation,  and  sentenced 
to  Imprisonment  for  one  year  in  the  federal 
jail  at  Guthrie.  He  now  applies  for  a  writ  oC 
babras  corpus  to  secure  his  discharge. 

The  contention  of  the  petitioner  is  that  the 
court  which  sentenced  blm  had  no  jurisdic- 
tion of  the  offense  committed  in  the  Osage 
Indian  reservation.  In  support  of  this  posl- 
tlon  we  are  referred  to  the  case  of  U.  S.  v. 
Prldgeon,  153  tT.  S.  48,  14  Sup.  Ct.  746.  38 
L.  Ed.  631.  The  only  Question  decided  In  the 
Prldgeon  Case  was  that  tbe  ciime  of  horse 
stealing,  which  had  been  made  a  special  crime 
when  committed  In  the  Indian  Territory,  was 
not.  after  the  creation  of  the  territory  of 
Oklahoma,  any  longer  a.  crime  against  the 
United' States  in  that  portion  of  the  Indian 
Territory  whldi  was  by  the  organic  act  em- 
braced within  the  borders  of  Oklahoma. 
Horse  stealing  was  not  made  a  crime  gea- 
erally  against  the  United  States,  but  only 
when  committed  In  the  Indian  Territory,  and 
whm  any  pwtlon  of  the  country  embraced 
within  the  boundaries  of  Indian  Territory 
ceased  to  be  a  portion  of  said  Indian  Tmi- 
trar,  tlien  tiie  law  ineatlng  sm^h  crime  was 
withtlrawn  from  socA  portion  as  ceased  to 
compose  part  of  the  Indian  Twrltory.  Bat 
tbe  withdrawal  of  an  Indian  reservation  from 
tbo  Indian  Toritory  does  not  make  It  any 
less,  or  change  Its  character  ftom,  "Indian 
conntry,"  as  contemplated  by  section  214C, 
Bev.  St  U.  S.  1878,  which  extends  to  the 
"Indian  country"  the  general  laws  of  the 
United  States  as  to  the  punishment  of  crimes 
in  any  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States  the  punish- 
ment of  which  Is  not  otherwise  provided. 
The  Una  "Indian  country,"  as  used  in  this 
act,  has  been  frequently  construed  by  the  su- 
preme court  of  tbe  United  States.  Ex  parte 
Wilson,  140  U.  S.  575,  11  Sup.  CL  870,  36  L. 
Ed.  613.  and  cases  cited.  The  Osage  Indian 
reservation  In  Oklahoma  is  "Indian  country," 
as  such  term  has  been  defined  In  the  cases 
above  referred  to. 

We  reviewed  all  the  questions  presented  by 
petitioner  In  the  case  of  Goodson  v.  U.  B..  7 
Okl.  117,  M  Pac.  423,  and  that  ease  Is  de- 
cisive of  the  questt<ms  presented  In  the  case 
under  consideration.  Tbe  organic  act  made 
the  Osage  country  a  part  of  Oklahoma  Terri- 
tory, and  gave  the  courts  of  Oklahoma  ex- 
clusive and  original  Jurisdiction  ov»  all 
crimes  and  offenses  committed  upon  said  res- 
ervation, and  authorized  tbe  supreme  court  of 
Oklahoma  to  attach  said  reservation  to  some 
one  of  t\w  organized  counties  tat  jiidlclsl  pur- 
poses. This  has  been  done,  but  the  reserva- 
tion has  never  been  opened  to  settlement; 
tbe  Indian  titles  have  not  been  devested;  tbe 
Indians  still  occupy  their  tribal  relations  and 
government,  and  are  under  the  control  and 
TOpervIslon  of  an  Indian  agent  There  Is  no 


county,  town^p,  or  local  government  ex- 
tended over  tbe  reservation,  but  it  is  as  much 
"Indian  country"  as  an  Indian  reservation 
can  be  at  any  otber  place  within  the  jurisdic- 
tion of  the  United  States.  Tbe  courts  of  Ok- 
lahoma, territorial  and  federal,  bare  jurisdic- 
tion there  the  same  as  elsewhere  in  Indian 
reservfltions.  The  crime  of  larceny  is  made 
punishable  by  the  laws  of  the  United  States 
wh^n  committed  at  any  place  within  the  ex- 
clusive jnrlsdictl'jn  of  the  United  States;  and, 
lUvewlse,  when  committed  at  any  place  In  tbe 
"Indian  country."  The  district  court  of  Paw- 
nee county,  when  exercMug  the  jurisdiction 
of  the  United  States  court,  had  jurisdiction  of 
the  petitioner  and  the  crime  with  which  he 
was  elinrged,  and  he  Is  not  illegally  impris- 
oned. 

The  writ  Is  denied  at  the  costs  of  the  peti- 
I  tloner,  and  the  prisoner  remanded  to  the  cus- 
tody of  tbe  United  States  msrshsl  All  &e 
justices  cwcurrlng,  except  IBWIM»  3^  absent 

(U  OU,  67) 

BOYNTON  et  al.  v.  CROCKETT  et  al. 
(Supreme  Court  of  Oklahoma.  July  18,  1902.) 

MEW  TRIAI^HEARINO—EVIDHNCE— RECORD- 
MODIFICATION— JOURNAL  ENTRIBB— 
SIONATURB  OF  JUDQB. 

1.  Where  a  motion  for  new  trial  has  been 
pending  for  several  years,  and  there  is  no  rec- 
ord, minute,  memorandum,  or  monlment  to  Indi- 
cate that  such  motion  has  ever  been  acted 
opon  by  the  court,  oral  evidence  alone  will  not 
be  sufficient  upon  wMch  to  base  an  entry  nunc 
pro  tunc. 

2.  Where  a  motion  for  new  trial  U  filed,  and 
the  judge  who  tried  the  cauae  retires  from  the 
bench  leaving  such  motion  pending  undisposed 
of,  hia  anccessor  will  ordinarily  grant  a  new 
trial,  where  the  motion  involves  a  review  of 
the  evidence  taken  on  the  trial  and  the  proceed- 
ings before  the  fwmer  judge,  and  the  same  has 
not  been  preserved  b;  bill  of  exeeptioiis  or 
other  record,  so  the  new  judge  can  review  the 
grounds  Iqt  new  trial. 

3.  Tha  law  makes  It  the  dnty  of  the  clvk 
to  record  the  jndgments,  orders,  and  proceed- 
ings of  the  court,  and  when  so  entered  npon 
the  records  or  Journal  of  the  court  such  records 
import  absolute  verity,  and  can  only  be  changed 
or  modified  by  the  order  of  the  court  and  such 
records  or  journals  need  not  be  signed  by  the 
judge  in  order  to  give  them  validity. 

4.  The  practice  of  preparing  and  presenting 
jonrnal  entries  to  the  judge  for  bis  signatare 
IB  only  in  aid  of  the  clerk,  and  for  his  aasist- 
ance  in  making  up  his  journal  and  recording 
the  proceedings  of  the  court;  and  where  the 
clerk  accepts  and  records  an  entry  prepared 
by  connsel  on  one  side  of  the  case,  and  which 
has  not  been  approved  by  the  judge  or  adverse 
counsel,  such  entry,  when  so  recorded,  becomes 
the  judgment  of  the  court,  and  in  case  of  the 
destruction  of  the  journal  such  original  en^, 
when  identified,  is  a  sufficient  memorandum  to 
authwize  the  court  to  direct  the  same  entered 
of  record  to  restore  such  judgment 

6.  It  is  the  dntv  of  counsel  to  make  timely 
ezamiQations  of  tbe  journals  of  the  courts  and 
see  that  the  records  correctly  recite  the  pnKeed- 
inga,  and,  if  they  have  objections,  to  present 
the  same  to  the  court  by  prop«  motion,  and 
have  the  records  corrected,  or  have  on^saions 
supplied. 

(SyUahns  by  the  Court) 

Error  from  district  court  Kingfisher  coun- 
ty; before  Justice  Clinton  F.  Irwin. 
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Action  by  Andrew  &ockett  and  Martha 
Crockett  against  M.  Z.  Boynton  and  others. 
Judgment  for  defendantfL  From  an  order 
granting  a  new  trial,  defeiidanba  bring  ^ror. 
Affirmed. 

Boynton  &  Smith,  J.  C.  Robberts.  and  P.  S. 
Nagle,  for  plnliitlffs  In  error.  D.  K.  Cunning- 
luim  and  Buckner  &  Son,  (or  defendants  In 
error. 

BURFORD.  G.  J.  This  case  presents  for 
our  review  the  action  of  tbe  trial  conrt  In 
snstalnlng  a  motion  for  a  new  trial.  In 
1806  Andrew  Crooki'tt  and  Mnrtba  Crockett 
brought  un  action  In  the  district  court  of 
KlugSslier  county  against  M.  Z.  Boynton,  F. 
L.  Boynton,  mid  C.  W.  Smith  to  have  can- 
celed certain  deeds  and  Instruments  affecting 
real  estate  in  Kingfisher  connty,  on  the 
grounds  of  fraud,  forgery,  duress,  and  other 
causes.  IssueS  were  formed,  and  the  cause 
was  tried  to  the  court,  the  Honorable  John 
C;  Tarsney  being  at  that  time  the  presid- 
ing judge.  The  court  found  for  the  defend- 
ants, and  Judgment  was  rendered  against 
the  plaintiffs  on  Xorember  18,  1898.  On 
Korember  IS,  1808.  the  plaintiffs  filed  a  mo- 
tion for  a  new  trial,  and  the  ruHiig  on 
this  motion  presents  the  question  in  contro- 
Terey  In  this  cause.  On  September  25.  VJOl, 
the  motion  for  new  trial  was  called  up  by  the 
plaiutllts,  and  presented  to  Hon.  C.  F.  Ir- 
win, presiding  Judge,  for  his  consideration 
and  disposition.  It  was  contended  on  the 
part  of  counsel  for  the  plaintiffs  In  error  that 
this  motion  was  acted  opon  and  overruled  at 
the  same  term  of  court  at  which  it  was  filed, 
nnd  that  the  Judgment  of  the  court  had  be- 
come final  On  the  other  hand.  It  was  con- 
tended by  counsel  for  defendants  In  error 
tliat  Judge  Tarsney  adjourned  the  term  of 
court  at  which  the  trial  was  bad  without  dis- 
posing of  the  motion  for  new  trial,  and  that 
prior  to  tlie  next  term  of  court  he  was  suc- 
ceeded on  the  bench  by  the  Hon.  C.  F.  Ir- 
win as  judge  of  said  court,  and  that  said 
motion  was  still  pending  for  disposition.  The 
court  beard  evldenc-e  both  by  affidavits  and 
oral  testimony  as  to  the  status  of  said  mo- 
tion. It  was  shown  that  after  the  trial  of 
Raid  cause,  and  prior  to  the  hearing  on  said 
motion,  all  the  Journals  and  records  of  said 
court  were  destroyed  by  fire,  except  the  ap- 
I>eBrance  docket  and  the  pleadings  and  a  copy 
of  a  Journal  entry  of  the  judgment  in  said 
cause.  There  was  no  record  evidence,  memo- 
randum, or  other  writing  of  any  action  by  the 
<-ourt  on  said  motion  for  new  trial.  Several 
witnesses  testified  that  It  was  their  personal 
recollection  that  Justice  Tarsney  overruled  the 
motion  for  new  trial  at  the  term  at  which  it 
was  filed.  It  was  also  aliown  tliat  at  the 
name  time  the  defendants  in  error  had  filed 
n  demand  for  a  second  trial,  whlcli  was  over- 
rnletl,  and  It  Is  probable  that  some  uncer- 
tainty exists  from  confusion  of  the  two  mo- 
tions.  There  la  no  record  that  the  motion 


was  ever  disposed  of.  Th&»  Is  no  presump- 
tion fn  favor  of  such  action.  Where  a  case 
Is  tried  by  the  court,  and  Its  decision  an- 
nounced, It  Is  the  duty  of  the  clfffe  to  record 
such  proceedings,  and  the  presumption  will 
always  prevail  In  favor  of  such  record  In  the 
absence  of  a  posltlTe  showing  to  the  con- 
trary. It  Is  claimed  that  the  court  did  over- 
rule the  motion  for  new  trial,  but  It  Is  not 
contended  that  any  record  was  ever  made  <tf 
such  ruling.  If  the  court  orermled  the  mo- 
tion, and  the  cleric  failed  to  enter  the  appro- 
priate record,  tbea  the  same  could  be  sup- 
plied by  proceedings  nunc  pro  tunc,  provided 
the  proper  basis  could  l>e  established  to  war- 
rant such  an  order.  It  may  be  stated  as  an 
established  mle  that,  while  panA  evidence  Is 
competent.  It  Is  not  of  itself,  unaided  by  any 
note,  minute,  memorial,  or  memorandum,  suffi- 
cient to  authorize  a  nunc  pro  tunc  order;  and 
this  court  adapted  this  rule  In  Bank  t.  Smitb, 
2  OkL  6.  35  Pac.  955.  Or,  If  the  record  had 
been  properly  made,  and  was  subsequently 
destroyed  by  fire,  leaving  no  note,  minute,  or 
memoranda  of  its  existence  or  character,  then 
the  plaintiffs  In  error,  if  they  desired  to  aTsU 
themselves  of  such  record,  should  have  takm 
the  appropriate  steps  In  a  proper  ^oceeding 
und^  our  statute  for  the  restoration  of  de- 
stroyed recwds,  and  placed  themselves  In  s 
position  to  suppwt  their  p(wition  by  the  rec- 
ord as  thus  restored.  We  think  the  court  did 
not  err  In  holding  that  tbe  motion  for  new 
trial  was  still  pending  and  undisposed  of  at 
the  date  of  the  hearing. 

The  next  proposition  is,  did  the  court  en* 
iQ  sustaining  the  motion  and  granting  a  new 
trial?  It  has  beoi  tbe  policy  of  the  courts 
generally  to  favor  granting  new  trials  where 
the  Judge  who  tried  the  case  Is  unable  to  hear 
the  motion  for  new  trial.  His  successor  Is 
unable  to  review  tbe  evidence  or  the  proceed- 
ings by  which  the  result  was  reached.  The 
motion  for  new  trial  is  on  each  of  the  statu- 
tory grounds,  and  Justice  Irwin,  not  bsTta^ 
heard  the  trial,  was  not  suffldently  sdTlaed 
to  Intelligently  pass  upon  tbe  sufHcIency  of 
the  grounds  allied  for  new  trial.  The  su- 
preme court  of  Kansas.  In  tbe  case  of  Baas 
V.  Swingley.  22  Pac.  714,  in  an  opinion  by 
Justice  Valentine,  exhaustively  reviews  this 
question,  and  holds  that  ordinarily  It  Is  tiie 
duty  of  a  new  Judge,  to  whom  a  motion  for 
new  trial  Is  nmde,  and  who  did  not  try  tbe 
cause,  to  grant  a  new  trial,  unless  the  evi- 
dence has  been  preserved  by  btll  of  exertions 
or  otherwise,  so  that  he  may  have  all  tiie 
proceedings  before  him  for  review.  This  was 
not  (lone  in  the  case  under  conslderatlmi,  and 
we  are  unable  to  say  that  the  court  erred  In 
granting  a  new  trial. 

It  is  contended  by  counsel  for  plaintiffs 
in  error  that  tbe  trial  court  erred  In  not 
making  an  order  to  record  the  original  Judg- 
ment nunc  pro  tunc,  but  this  was  error  with- 
out prejudice.  The  granting  of  a  new  trial 
vacates  the  original  Judgm«it.  and  It  Is  Im- 
material whether  It  Is  of  record  or  not  It 
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WM  conceded  ^at  a  judgment  had  been  Ten- 
dered, and  tbat  counsel  t<x  defendants  drew 
up  a  Journal  entry,  and  filed  It  with  the  clerk, 
which  was  accepted  by  the  clerk,  and  record- 
ed as  the  Judgment  in  said  cause.  This  made 
such  record  on  the  Journals  of  the  court  the 
Judgment  of  tbs  court,  until  set  aside  or 
vacated  or  modified  by  the  court.  The  court 
renders  Judgments,  but  the  clerk  records 
them.  He  Is  the  rec(wdlng  officer  ot  the 
court,  and  bis  records  Import  absolute  verity. 
There  Is  no  law  In  this  torltory  requiring 
the  Judge  to  ilgn  Journal  entries  prepared  by 
couDsel  and  Intended  to  be  recorded;  nor  Is 
there  any  law  reaulrlng  such  entries  to  he 
submitted  to  adverse  counsel  In  order  to  give 
them  validity.  The  practice  which  has  pre- 
vailed of  submitting  Journal  entries  to  the 
Judge  for  his  signature  Is  In  aid  of  the  clerk, 
and  for  his  Infwmation  and  protection.  Our 
Civil  Code  provides  (section  731):  "The  clerk 
of  the  district  court  shall  keep  an  appearance 
docket,  a  Journal,  a  Judgment  docket,  an  exe- 
cution docket  and  such  other  books  as  may 
be  ordered  by  the  court,  or  required  by  law." 
Section  733:  "On  the  journal  shall  be  en- 
tered the  proceedings  of  the  coort  of  each 
day,  and  all  ordei's  of  the  Judge  in  vacation 
or  at  chambers,  and  also  all  Judgments,  en- 
tered on  confession  or  default."  Section  742: 
"He  alull  keep  the  records  and  booka  and  pa- 
pers ^potalnlng  to  the  court,  and  record  its 
Iffoceedioi^"  Under  article  IT  it  is  provided 
In  section  427:  "All  Judgments  and  orders 
must  be  entered  on  the  Journal  of  the  court, 
and  specify  clearly  the  relief  granted  or  order 
made  In  the  action."  The  only  provisions  re- 
quiring the  Judge  to  sign  the  record  are  found 
In  sections  429  and  431.  Where  the  Judge 
orders  a  complete  record  mode  in  a  cause, 
tlie  Judge  Is  .required  at  the  next  t&m  to  slgiv 
the  record.  But  this  does  not  contemplate 
the  regular  Jonnial  of  the  dally  proceedings 
of  the  court.  It  Is  usual  to  keep  a  a^arate 
"complete  reccvd,"  and  the  court  rarely  orders 
a  complete  record  except  hi  causes  Involving 
the  title' to  or  sale  of  real  estate.  The  other 
provi^n,  requiring  the  Judge  to  sign  the  rec- 
ords, is  In  casQS  where  the  clerk  has  failed 
to  keep  up  his  records,  and  the  court  orders 
tbem  brought  up,  and  th«i  approves  and  sub- 
scribes the  reCOTd  when  It  is  brought  up.  But 
It  to  better  practice  tot  the  presiding  Judge 
to  sign  the  record  either  at  the  end  of  each 
day's  proceeding  or  at  least  at  the  end  of 
each  term.  The  records  in  the  case  under 
consideration  had  been  destroyed  by  fire.  It 
was  shown  tbat  the  original  Journal  entry 
filed  by  the  counsel  for  plaintiffs  In  emu'  had 
been  duly  recorded  as  tbe  Judgment  of  the 
conrt,  and  the  original  of  such  entry  was  pre- 
served. This  entry,  when  made  on  the  jour- 
nal by  the  derlc  became  and  was  the  judg- 
ment of  the  court,  and  could  only  be  changed 
on  the  order  of  the  court;  and  tbe  proof  that 
tbe  copy  Introduced  In  evidence  was  the  entry 
from  which  the  clerk  made  the  record,  and 
that  it  bore  the  file  mark  of  the  clerk,  aided 
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by  the  oral  testlmray  and  affidavits,  was 
snfflcient  to  authorize  the  conrt  to  order  It 
entei-ed  upon  Its  Journals  as  the  Judgment  in 
the  cause. 

The  judgment  of  the  district  court  granting 
a  new  trial  is  affirmed,  .at  the  costs  of  the 
plaintiffs  In  error,  and  the  cause  remanded 
for  further  proceedings.  All  tlie  '  ices  con- 
curring, except  IKWIN,  J.,  who  tried  the 
cause  bdow,  not  sitting. 


(U  Okl.  645) 

LOVE  V.  MOORB. 

(Supreme  Court  of  Oklahoma.   July  17,  1902.) 

JUSTICE  OF  THE  PEACE— JURISDICTION— 
DOCKET  ENTRIES— PROCEDURE. 

1.  A  justice  Of  the  peace  haviug  issued  a  sum- 
mons in  a  case,  which  was  regularly  served, 
and  which  ease  was  several  times  continued, 
tbe  last  continuance  being  to  March  15,  1000, 
at  1:30  p.  m.,  on  which  date  the  case  was  tried, 
the  justice  failing  to  note  on  his  docket  spe- 
ciScally  that  the  case  was  called  at  the  hour 
of  1:30  p.  m.,  but  instead  thereof  noting  the 
fact  that  tbe  cnse  was  called,  tbat  plaintiff  ap- 
peared, that  defendant  appeared  not,  and,  after 
waiting  one  hour,  declared  the  defendant  to  be 
in  default,  and  rendered  judgment,  did  not  lose 
jurisdiction. 

2.  8eld,  further,  that  the  language  used  was 
equivalent  to  stating  that  the  case  was  called 
at  1:30  p.  m.  on  March  15,  1900. 

3.  All  presumptions  should  be  in  favor  of  the 
regularity  of  the  proceedings  of  justices  of  the 
peace,  and  not  against  it. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Noble  county; 
before  Justice  Bayard  T.  Hainer. 

Action  by  B.  D.  Love  against  S.  A.  Moore. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

On  December  12,  1809,  the  defendant  in  er- 
ror commenced  an  action  before  E.  W.  Jones, 
a  Justice  of  the  peace  of  the  city  of  Perry, 
Noble  county,  against  the  plaintiff  In  error 
and  others.  Tbe  trial  day  was  December 
IStb,  at  which  time  certain  parties  appeared, 
and  certain  motions  were  filed.  On  January 
11th  an  alias  summons  was  Issued,  and  served 
on  the  plaintiff  lu  error,  and  on  January  16tb, 
the  return  day  of  the  siunmons,  the  plaintiff 
in  error  appeared,  and  the  case  was  continued 
to  February  19th.  The  case  was  then  con- 
tinued until  March  6tb,  and  again  until  March 
14th,  and  then  until  March  15tb,  at  1:30  p.m. 
The  justice's  docket  shows  this  entry:  "Mch. 
15,  1900.  Case  called.  PIff.  appears.  Defts. 
appear  not,  and,  after  waiting  one  hour,  were 
declared  to  be  in  default.  Whereupon  Judg- 
ment rendered  in  favor  of  plaintiff  against 
defendants  C.  E.  Beed  and  B.  D.  Love  In  the 
Bum  of  $54.00,  being  priucipal  of  note,  130.00. 
Int.  ¥19.10,  and  atty.'s  fee  of  $4.90,  and  costs 

of  suit  taxed  at  $-  ."   On  June  13,  1900, 

an  abstract  of  this  judgment  was  filed  in  the 
district  court  of  Noble  county,  and  on  Au- 
gust 13,  1901,  an  execution  was  issued  out  of 
the  district  court,  and  on  the  same  day  levied 

1  lai  ^■^^  Peace,  vol.  a,  CenL  Dig. 
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on  certain  property  of  the  plaintiff  In  error. 
On  September  10,  1801,  the  plaintiff  in  error 
filed  a  motion  In  the  district  court  to  quash 
the  execution  and  set  aside  and  vacate  the 
Judgment  r«idered  tn  this  case,  for  the  rea- 
son that  the  trans^lpt  of  the  justice's  pro- 
ceedings failed  to  sbov  that  the  Justice  of 
the  peace  had  Jurisdiction  to  render  the  Judg- 
ment against  the  plaintiff  In  error.  Among 
other  things,  the  docket  of  the  Justice  was  In- 
troduced In  evidence.  From  Judgment  deny- 
ing the  motion,  plaintiff  appeals. 

J.  W.  Quick  and  S.  H.  Harris,  for  plaintiCT 
In  error.  W.  M.  Bowles  and  B.  B.  Evans, 
for  defendant  In  error. 

PANCOAST,  J.  (fitter  stating  the  facta). 
It  te  contended  by  the  plahitlff  in  error  that 
the  proceedings  of  the  Justice  of  the  peace 
who  rendered  the  original  Judgment  were  so 
Irregular  that  the  Judgment  rmdered  Is  void 
and  ft  nullity;  that  no  presumptions  In  favor 
of  the  regularity  of  the  proceedings  of  a  Jus- 
tice court  are  Indulged  In;  and  that  all  the 
facts  necessary  to  diow  &e  Jnrlsdlctlon  ot 
an  Inferior  court  must  sgipear  from  the  rec- 
ord; and,  finally,  that  the  Justice's  docket 
falling  to  show  aflOrmatlrdy  the  hour'  at 
which  the  def^dants  failed  to  appear  and 
were  adjudged  In  default,  and  this  being  a 
Jurisdictional  defect,  the  Judgment  rendered 
against  him  Is  void.  Several  cases  are  cited 
in  support  of  the  contention  of  the  plaintiff 
In  error  in  this  casct  among  which  may  be 
noted  the  case  of  Mudge  v.  Taples,  25  X.  W. 
287,  ft  Michigan  case,  the  decision  in  which 
seems  to  rest  upon  the  former  case  of  Vroman 
V,  Thompson  (Mich.)  16  N.  W.  808.  This  la 
the  leading  case,  to  which  all  other  cases  re- 
fer that  follow  the  rule  laid  down  here.  A 
careful  oamlnatlon  of  these  cases  shows  the 
fact  to  be  that  In  the  state  of  Michigan  there 
Is  a  statutory  provision  which  specifically  re- 
quires the  time  of  the  appearance  of  the  par- 
ties to  be  entered  upon  the  justice's  docket; 
and  Uie  learned  court,  following  that  statu- 
torj  provision,  necessarily  held  that  where 
the  defendant  failed  to  api>ear  It  was  neces- 
sary for  the  Justice  of  the  peace  to  note  the 
hour  at  which  the  plaintiff  appeared  and  the 
trial  was  had.  This  case  is  followed  In  the 
case  of  Post  v.  Harper  (Mich.)  28  N.  W.  161. 
The  case  of  Miller  v.  Flue  (Neb.)  64  N.  W. 
282,  is  cited  as  following  and  sustaining  the 
Michigan  cases,  but  a  careful  examination  of 
this  case  does  not  uphold  this  contention,  for 
in  the  Nebraska  cose  it  was  shown  that: 
"The  docket  of  the  Justice  falls  to  disclose 
the  day  and  hour  specified  In  the  summons 
for  the  appearance  of  the  defendant;  nor  does 
It  appear  that  service  of  the  writ  was  ever 
had  upon  him;  nor,  If  made,  that  It  was 
served  at  least  three  days  before  the  time  set 
for  trial,  as  required  by  statute.  It  is  shown 
that  Miller  never  appeared  before  the  Justice. 
Therefore  It  was  necessary  for  the  docket  to 
show  affirmatively  that  Jurisdiction  was  ftc- 


gnlred  over  his  person  by  the  service  pro- 
eras  upon  him  within  the  time  and  In  the 
mode  prescribed  by  statute.  In  other  wor^ 
it  was  indispensable  that  the  docket,  liy  a 
reasonable  Intendment,  disclose  that  the  Jnt- 
tlce  had  Jurisdiction  of  the  person  of  the  de- 
fendant While  It  is  true  that  the  docket  en- 
try shows  that  the  plaintiff  appeared,  the 
trial  was  bad  and  Judgment  was  rendwed  on 
the  2d  day  of  May,  1881,  yet  it  Is  not  shown 
that  that  was  the  day  fixed  for  the  return  of 
the  summons.  Nor  does  the  docket  state  at 
what  hour  the  plaintiff  f^npeared  and  the  case 
was  called  for  trial."  So  it  Is  plainly  seen 
that  this  case  did  not  rest  alone  i^Km  tbe  de- 
fect tliot  the  docket  did  not  Aow  the  hoar  at 
which  the  triftl  was  bad;  and  while  tbe  court; 
farther  on,  refers  to  the  Michigan  cases  as 
supporting  Its  decision,  yet  It  is  evident  tbst 
the  decision  does  not  rest  vpoa  tills  one  propo- 
Bitton.  The  case  ot  State  .  Laurandeau 
(Mont.)  S8  Pae.  6S6,  Is  also  relied  upon  as 
supporting  the  contention  of  the  pUlntlff  in 
error.  While  the  comt  seemln^y  citea  the 
Michigan  cases  with  ftpproval.  yet  the  case 
under  consideration  thoe  Is  not  the  case  here 
at  alL  In  tiiat  case  it  was  shown  affirmfttive- 
ly  by  tbe  Justice's  docket  that  the  plaintiff 
did  not  appear  at  the  time  set  for  the  trial  or 
at  the  time  the  trial  was  haf ;  that  the  de- 
fendants did  appear,  but  made  no  answer; 
and  that  the  Justice,  notwithstanding  the  fall- 
nre  of  the  plaintiff  to  ai^ear,  renda«d  Judg- 
ment In  the  ease,  ta  the  deelsfon  of  the  case 
the  Montana  court  holds  (quotii^  from  Bed- 
man  V.  White,  25  Mich.  528):  **  The  fallme 
of  the  plaintiff  to  appear  within  one  boor 
after  process  Is  returnable  works  a  discon- 
tinuance, and,  of  course,  oclndes  an  aoOor- 
Ity  In  the  Justice  to  give  Judgment  for  hbn. 
•Now,  if  tiie  proof  afforded  by  tbe  do<A»t  was 
80  defective  aa  not  to  show  that  the  plaintiff 
ai^>eared  on  any  particular  dfty  out  of  sar- 
wal,  it  certainly  did  not  show  that  lie  ap- 
peared within  tbe  time  prescribed,  to  author- 
ize the  Jiistice  to  *rettder  Judgment  tor  lilm. 
It  tiierefore  falls  to  diow  aflOnnatiTciiy,  as 
is  necessfti^,  that  the  Justice  was  possessed  of 
authority  to  give  the  Judgment  In  qnestkm, 
and  WM  properly  excluded.'**  This  case, 
therefore,  cannot  be  held  to  be  In  point  In  the 
case  at  bar,  nor  can  any  of  the  cases  refored 
to  be  hdd  to  be  authority  b»e,  as  fbe  first 
two  are  based  uptm  a  statntwy  provMon, 
and  the  others  npoa  a  dtffercsit  state  of  foots. 
These  are  about  the  only  cases  which  bold 
along  the  line  Indicated,  and  require  meSt 
strict  nicety  of  form  and  expression  on  One 
part  of  Justices  of  the  peace;  whlle^  on  the 
other  hand,  numerous  courts,  whose  decisions 
are  entitled  to  tiie  same  respect;  deal  mn^ 
more  liberally  with-  the  records  of  Jutlcea  of 
the  peace  In  matters  of  this  character.  In 
the  case  of  Bacon  v.  Bassett.  19  Wis.  45,  tiie 
court  had  this  identical  question  before  It  and 
it  was  there  contended  that  the  Justice's 
docket  should  show  afllnnatively  at  what 
hour  the  case  was  called  and  ttie  Judgment 
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rendered;  tbat  It  sbould  Bhow  that  he  held 
hiB  court  In  some  town  in  the  county,  and 
that'  the  summons  was  served  In  that  county; 
otherwise,  that  It  did  not  show  facts  sufficient 
to  g^ve  him  jurisdiction.  The  court,  In  pass- 
ing upon  that  case,  held  that  the  statute  did 
not  require  the  Justice  to  enter  In  bis  docket 
that  he  held  his  court  at  the  time  and  place 
appointed  in  the  summons;  that  the  presump- 
tion was  tbat  he  did  so  until  the  contrary  was 
shown.  Nor  did  It  require  the  justice  to  en- 
ter on  the  docket  at  what  hour  the  suit  was 
called  or  the  judgment  rendered,  the  pre- 
sumption being  that  the  suit  was  called  with- 
in one  hour  after  the  time  specified  in  the 
summons,  and  judgment  rendered  after  the 
expiration  of  such  hour.  From  the  language 
used  by  the  justice  in  this  case,  is  it  nieces- 
sary  to  presume  anything  in  order  to  fairly 
show  that  the  justice  tried  tbe  case  at  the 
hour  to  which  the  same  bad  been  continued? 
It  la  true  tbat  tbe  hour  Is  not  noted  spec- 
ifically, but  is  not  the  language,  "Case  called, 
lilalntiff  appeared,  defendants  appeared  not, 
and,  after  watting  one  hour,  were  declared  to 
be  in  default,"  equivalent  to  tbe  statement 
that  the  plaintiff  appeared  at  the  hour  of  1:30 
p.  m.?  If  not,  why  the  statement  that  the 
justice  waited  one  boiur  ?  What  does  the  lan- 
^age  "waiting  one  hour"  refer  to  If  It  does 
not  refer  to  tbe  boor  1:30,  to  which  time  the 
case  had  been  adjourned?  If  the  case  had 
been  called  at  any  other  hour,  and  the  tan- 
kage used  tbat  is  used  by  the  justice  in  this 
case,~tbat  is  to  say,  if  tbe  justice  bad  call- 
ed tbe  case  at  tbe  hour  of  10  o'clock  la  the 
forenoon  instead  of  at  1:30  In  tbe  afternoon, 
and  had  used  the  language  that  be  did  use  in 
this  case,  viz.,  "after  waiting  one  hour,  de- 
fendants were  declared  to  be  in  default,"— 
then  the  Justice  would  have  directly  falsified 
the  records  of  the  case  In  a  statement  of  tbat 
kind,  which  would  have  been  absolutely  mis- 
leading, and  could  have  been  made  for  no 
other  purpose  than  to  deceive  tbe  parties. 
Certainly  there  Is  no  presumption  here  that 
an  (Acer,  whether  of  a  court  of  general  or 
limited  jurisdiction,  will  make  a  statement 
that  is  clearly  false. 

This  case  seems  to  be  argued  upon  the 
theory  that  the  plaintiff  did  not  appear,  and 
for  that  reason  the  justice  lost  jurisdiction, 
and  some  evidence  was  Introduced  in  the 
court  below  to  show  tbat  the  plaintiff  did 
not  appear.  This  evidence,  however,  was 
not  considered  by  the  court  In  rendering  tbe 
decision,  and  it  was  properly  excluded.  Tbe 
record  of  even  a  court  of  limited  jurisdic- 
tion cannot  be  Impeadied  or  sustained  in  the 
manner  attempted  in  this  caste,  and  particu- 
larly Is  this  true  In  a  collateral  attack.  This 
ia  ft  proceeding,  by  way  of  motion,  to  set 
aside  the  Judgment  of  the  court,  and  an  at- 
tack upon  an  execution,  upon  tbe  theory  tbat 
the  Justice  had  lost  Jurisdiction,  and  that, 
therefore,  the  judgment  was  a  nullity.  The 
record  In  the  case  shows  that  personal  serv- 
ice was  had,  and  that  It  was  upon  one  of  the 


adjourned  days  that  the  defendants  did  not 
appear.  The  record  shows  affirmatively  that 
tbe  plaintiff  did  appear,  and  therefore  tbe 
justice  had  Jurisdiction  of  tbe  plaintiff  on 
the  day  of  the  trial,  jurledictlon  of  tbe  de- 
fendants by  virtue  of  service,  and  jurisdic- 
tion of  the  subject-matter.  If  It  is  held  that 
the  Justice  lost  Jurisdiction  because  be  did 
not  note  specifically  upon  his  docket  that  the 
case  was  called  at  1:30  p.  m.  on  March  16, 
1900,  then  no  allowance  can  be  made  for  <be 
fact  tbat  justices  of  the  peace  are  usually 
not  legal  experts,  and  we  cannot  use  the 
well-eetabUsbed  rule  that  justices  of  the 
peace  are  not  expected  to  keep  their  dock- 
ets with  tbe  same  nicety  of  legal  form  and 
expression  as  will  be  found  In  the  records 
of  courts  of  general  Jurisdiction.  Indeed,  we 
think  tbat,  If  such  strictness  Is  required  In 
the  records  of  justices  of  the  peace,  it  will 
hardly  be  possible  to  expect  tbat  any  Judg- 
ment will  ever  be  rendered  by  a  justice  of 
the  peace  in  this  territory  that  some  flaw 
cannot  be  found  In.  We  think  the  record  In 
this  case  is  an  exceptionally  well  kept  one 
for  a  Justice  of  the  peace.  The  defect  com- 
plained of  Is  tbe  only  one  noticeable:  In 
fact,  it  will  hardly  be  found  that  records  of 
the  district  court  are  kept  with  more  partic- 
ularity than  were  tbe  records  in  this  case. 
In  the  case  of  DriscoU  v.  Smith,  17  N.  W. 
876,  the  supreme  court  of  Wisconsin  bad  un- 
der consideration  a  case  exactly  In  point, 
and  the  court  said:  "The  first  ground,  if 
tenable,  is  Jurisdictional,  and  properly  cog- 
nizable by  tbe  writ  The  summons  was  re- 
turnable February  25tb,  at  7  o'clock  In  tbe 
afternoon.  The  entry  in  the  docket  Is,  'Feb- 
ruary 26,  1881,  case  called,'  etc.  Section 
3623,  Rev.  St.,  requires  the  justice  to  call  the 
case  for  trial  at  tbe  hour  specified  in  the 
process.  Section  3574,  Rev.  St,  requires  the 
Justice  to  enter  in  his  docket  'the  time  when 
the  trial  la  had,'  and  *wtaere  the  parties  ap- 
I>eared  before  him.*  The  statute  does  not 
require  that  tbe  exact  hour  of  calling  the 
case  should  be  entered  on  the  docket  Ba- 
con V.  Bassett,  19  Wis.  45.  All  reasonable 
presumpUouB  must  be  indulged  in  in  favor 
of  the  proceedings  before  even  a  Justice's 
court  and  the  presumption  is  that  the  case 
was  called  at  the  hour  named  In  the  process, 
nothing  appearing  to  the  contrary,  and  the 
statute  nof  requiring  the  hour  of  calling  it 
to  be  entered  In  tbe  docket"  In  E^ansas, 
from  which  state  our  justice  practice  was 
taken,  the  court  deals  liberally  with  Justices* 
records.  There  the  court  holds  that  all  pre- 
sumptions sbould  be  in  favor  of  the  regular- 
ity of  the  proceedings,  and  not  against  it. 
Oreen  v.  Tower,  30  Pae.  468.  Notwithstand- 
ing the  case  cited  supra  from  Nebraska,  the 
case  of  Wells  v.  Turner,  le  N.  W.  484,  from 
the  same  state,  seems  to  go  farther  than  all 
the  oth«r  cases,  and  holds  that  the  justice 
court  had  jurisdiction  even  though  both  par- 
ties ftiiled  to  appear  at  the  time  tbe  case 
was  set  for  triaL  The  Justice  in  that  cas^ 
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havlug  possession  of  the  evidence  of  the 
Indebtedness  upon  wbicb  the  suit  was 
brought,  after  waiting  one  hour  from  the 
time  the  case  was  set  for  trial,  and  neither 
the  plaintiff  nor  defendant  appearing,  In  the 
absence  oC  both  parties  entered  up  judgment 
against  the  defendant,  and  the  court  says 
that  in  such  a  ease  "the  Jugtlce  may  proceed 
with  the  trial  In  the  absence  of  the  plain- 
tiCC,"  and  also  that,  "If  there  Is  no  defense 
to  4:he  action,  the  fact  that  Jiidgnieut  was 
rendered  before  the  expiration  of  the  hour 
will  be  error  without  prejudice."  The  two 
cases  from  Nebraska  cannot  be  harmonized, 
and,  while  we  are  not  satisfied  with  the  rule 
laid  down  In  the  first  one.  we  do  not  feel 
disposed  to  adopt  the  last  one  literally.  Both 
cases  go  to  extremes  which  we  do  not  deem 
justified.  We  therefore  conclude  that  the 
justice  had  jurisdiction  of  the  plaintiff,  of 
the  defendant,  and  of  the  subject-matter  of 
the  action;  that  his  failure  to  note  upon  his 
docket  the  hour  at  which  the  case  was  called 
la  not  fatal  to  the  Jurisdiction  he  had  acquir- 
ed of  the  parties.  From  the  language  used 
It  will  be  presumed  that  he  called  the  case 
at  the  hour  of  1:30  p.  m.  on  March  15th,  and, 
after  watting  one  hour,  and  the  defendants 
falling  to  appear,  he  rendered  judgment  in 
favor  of  the  plaintiff. 

We  see  no  error  in  this  case,  and  the  judg- 
ment Is  therefore  aCBrmed.  All  the  Justices 
concurring,  except  HAINER,  J.,  who  tried 
the  case  below,  not  sitting,  and  IRWIN,  J., 
ahaeat. 


(tL  OkL  614) 

MTERS  T.  FIRST  PRB8BTTBRIAN 
CHURCH  OF  PBRRY. 

(Supreme  Court  of  Oklahoma.   July  16,  1902.) 

ACCOUNT  STATRD  —  VERIFICATION  —  LIMITA- 
TIONS—SECOND ACTION— EVIDENCE— PLEAD- 
INGS—HELIQIOUS  SOCIBTIES— APPOINTMENT 
OF  MINISTER. 

1.  To  avoid  necessity  of  proof  of  ao  account 
declared  on  in  the  petition  and  denied  by  the 
answer,  it  is  not  sufficient  to  verify  the  petition 
generallv.  The  statute  contemplatea  an  account 
stated  duly  verified  as  to  its  correctness,  and 
attached  to  the  petition,  and  the  petition  should 
specifically  allege  the  correctness  of  the  verified 
account  so  attached. 

2.  When  a  party  brings  his  action  to  recover 
for  services  rendered  as  a  minister  of  the  gos- 
pel within  the  time  pref<ml)ed  by  statute,  and 
procures  a  judgment,  which  is  sObsegueatly 
reversed  In  the  supreme  court,  and  the  cause 
remanded  for  new  trial,  and  the  case  is  dis- 
misfted  by  the  trial  court  without  prejudice, 
and  such  party  brings  a  second  suit  within  one 
year  from  the  time  of  dismissal  of  the  first 
pause  to  recover  for  the  same  services,  but  in 
the  first  action  he  set  up  a  contract  partly  writ- 
ten and  partly  oral,  and  in  the  second  relied 
solely  npon  an  oral  contract,  such  second  cau«e 
of  action  will  not  constitute  such  a  departure 
as  will  lot  in  the  statnte  of  limitations. 

3.  Where  the  plaintiff  sued  npon  contract, 
and  the  defendant,  in  his  answer,  admits  the 
execution  of  the  contract,  and  said  cause  is 
dismissetl  without  prejuiiice,  in  ft  second  action 
on  the  same  cause  of  action  plaintiff  may  In- 

•f  1  8M  Limitation  of  AcUoni,  vol.  33,  Cent.  Dig.  ( 


troduce  la  evidence  In  support  of  his  allegation 
of  contract  the  admissions  in  defendant's  for- 
mer pleading,-  and  the  defendant  will  not  be 
permitted  to  contradict  such  admisaions. 

4.  A  demurrer  to  the  evidence  admits  all  the 
facts  proven  to  t>e  true,  and  evei^  fact  which 
may  be  ressonahly  and  rationally  inferred  from 
the  facts  proven;  and,  where  there  is  evidence 
reasoosbly  tending  to  estiibliiih  each  material 
averment  of  the  petition,  it  is  error  to  sustain 
a  demurrer  to  the  evidence. 

6.  By  the  laws  of  the  Presbyterian  Church 
and  the  staudiug  rules  of  the  presbytery  of 
Oklnhoma.  tlie  presbjtpry  has  the  rigiit  to  ap- 
point a  minister  of  such  church  as  a  stated 
supply  to  any  vacant  church  within  its  juris- 
diction, aud  such  church,  wlieu  accepting  the 
services  of  such  stated  sup^>ly,  becomes  ob- 
ligated to  pay  him  a  fair  and  just  compensation 
for  his  services. 

6,  The  I'resbytei-ian  Church  is  governed  by 
its  own  rules  aud  laws,  and  the  courts  will 
give  effect  to  them.  The  laws  of  the  territory 
do  not  contravene  or  supplnnt  such  law*R.  and 
tnistces  of  an  incorporated  Presbyterian  church 
have  no  authoiity  ex  ofhcio  to  employ  jiastors 
or  8u|)plie9  for  the  chunh.  or  to  coutroct  for 
their  coini:en><ation.  and  can  ooly  do  so  when 
authorized  by  a  public  vote  of  the  congregation. 

7.  Where  a  party  suea  upon  an  express  oral 
contract,  and  tried  the  case  upon  such  theory, 
and  submits  the  same  upon  such  theory,  and 
relies  thereon,  and  judgment  is  rendered  against 
him.  he  will  not  be  permitted  on  appeal  to 
claim  on  Implied  coutrac-t  or  quantum  meruit, 
but  muKt  be  held  on  the  theoi?  on  which  he 
tripd  the  case  in  the  court  below. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Xoble  comity; 
before  JubUcc  John  L.  McAtee. 

Action  by  Simon  P.  Myers  as^lnst  the 
First  Presbyterian  Gharcb  of  Perry.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Modified. 

H.  A.  Johnson,  for  plaintiff  In  error.  S. 
H.  Harris  and  Dlggs  &  Oreas,  for  defendant 

in  error. 

BURFOBD,  C.  J.   The  plaintlft  In  error 
brought  his  actlou  In  the  probate  court  of 
Noble  county  against  the  First  Presbyterian 
Church  of  Perry,  Okl.,  to  recover  for  services 
rendered  as  "stated  supply"  for  said  church. 
The  amended  petition  sets  out  two  causes  of 
action,  one  covering  the  period  from  March 
lU,  18&4,  to  March  10.  1895.  and  the  other 
I  from  March  Hi,  18D3,  to  September  15,  1895. 
;  The  first  cause  of  action,  as  stated  In  the  pe- 
!  tltlon.  Is  as  follows,  to  wit:    "For  his  first 
I  cause  of  action  plaintiff  states;   That  said 
I  defendnnt  is  a  corporation  existing  under 
and  by  virtue  of  the  laws  of  Oklahoma  ter- 
■  ritory,  and  has  at  all  times  so  existed  since 
i  the  8th  day  of  April,  1894,  and  doing  busi- 
I  ness  In  the  city  of  Perry.  Noble  county,  Okla- 
homa territory,  in  and  under  the  name  of 
the   'First   Presbyterian   Church   of  Perry, 
Oklahoma';  and  that  this  plaintiff  was  at  all 
times  hereluafter  stated  a  duly  aud  regular- 
ly ordalucd  minister,  iind  qualified  to  servo 
said  defendaut  church  as  stated  supply  and 
minister  under  the  rules  and  regulations  of 
said  defendant  church,  aud  tlie  rules  and 
rogulntions  of  the  Bourd  of  Home  Missions 
of  the  Presbyterian  Church  la  the  United 
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States  of  America  and  the  Oklahoma  Presby- 
tery, under  which  rules  said  defendant 
church  was  controUed  at  all  times  herein- 
after mentioned;  aad  that  on  the  10th  day 
of  June,  1804,  plaintiff  was  appointed  stated 
supply  to  serve  said  del'endant  church  by 
the  Oklahoma  Presbytery  for  a  term  of  one 
year  beginning  on  the  Ititb  day  of  March, 
18&4,  and  ending  on  the  15th  day  of  March, 
1S95,  and  that  said  appointment  was  duly  and 
regularly  made  in  conformity  to  the  rules 
and  regulations  of  said  Board  of  Home  Mis- 
sions and  Oklahoma  Presbytery,  under  whose 
jurisdiction  said  defendant  church  was  at 
said  time,  and  was  governed  by  the  rules 
iind  regulations  of  the  same;  and  that  on  or 
about  the  21st  day  of  June,  1S94,  after  said 
appointment,  said  defendant  church,  by  its 
duly  and  regularly  elected,  qualified,  and  act- 
ing trustees,  duly  and  regularly  employed 
by  oral  agreement  this  plaintiff,  In  conform- 
ity with  said  rules  and  regulations,  as  they 
had  authority  so  to  do  as  such  trustees,  un- 
der such  rules  and  regulations,  to  serve  said 
defendant  church  as  minister,  stated  supply, 
and  leader  of  the  religious  services  of  the 
said  defendant  church  for  a  term  of  one 
year,  to  begin  on  the  l(Jth  day  of  March, 
1S&4,  and  to  end  on  the  15th  day  of  March, 
tSU5;  and  that  said  defendant  church,  by  Its 
said  trustees  as  aforesaid,  promised  to  pay 
tbis  plaintiff  for  said  services  the  sum  of  two 
hundred  dollars  (?200);  and  that  said  con- 
tract of  employment  was  made  in  all  re- 
spects In  conformity  to  the  said  rules  and 
regulations  governing  said  defendant  church, 
as  aforesaid;  and  that  this  plaintiff  fully 
and  diligently  performed  such  services  for 
said  church  under  said  contract,  and  wholly 
complied  with  bis  part  of  the  same.  That 
at  the  time  of  said  appointment  said  defend- 
ant church  was  vacant,  as  defined  by  said 
roles  and  regulatians.  That  said  services 
were  reasonably  worth  said  sum  of  $200  over 
and  above  the  amount  plaintiff  was  to  re- 
celTe  during  said  time  from  the  Board  of 
Home  Missions  of  the  Presbyterian  Church 
Id  the  United  States  of  America,  which  was 
%ijO0.  and  that  said  defendant  agreed  as 
aforesaid  to  pay  plaintiff  for  said  services 
^200  as  their  part  of  plaintiff's  salary,  and 
over  and  above  said  $000,  and  that  said  de- 
fendant received  said  services  by  and  with 
the  acquiescence  and  consent  of  its  said  offi- 
cers and  members,  and  with  their  agreement 
as  aforesaid,  and  approval.  That  said  de- 
fendant has  paid  this  plaintiff  on  said  salary 
the  sum  of  $17.40,  and  that  there  is  now  due 
and  unpaid  the  sum  of  $182.60,  with  Interest 
thereon  at  the  rate  of  7  per  cent,  per  annum 
from  March  15,  1895,  for  said  services  so  per- 
formed by  plaintiff  for  defendant  under  said 
contract,  no  part  of  which  has  ever  been 
paid,  and  that  said  defendant  had  wholly 
failed  and  refused  to  pay  the  same,  altliough 
often  requested  so  to  do  by  this  plaintiff, 
prior  to  bringing  this  suit.  That  all  of  said 
sum  was  due  and  unpaid  on  the  15tb  day 


of  March,  1899,  and  that  on  or  about  the  7th 
day  of  January,  1890,  plaintiff  commenced  In 
tbis  court  within  due  time  his  action  against 
said  defendant  to  recover  said  sum  of  money 
due  on  said  contract  as  aforesaid,  and  ob- 
tained Judgment  therefor,  which  was  after- 
wards appealed  by  said  defendant  to  the  su- 
preme court,  and  by  said  court  reversed,  and 
remanded  for  a  new  trial;  and  that  on  the 
14th  day  of  November,  1898,  this  court  dis- 
missed said  cause  without  prejudice;  and 
that  on  the  22d  day  of  July,  1899,  this  plain- 
tiff commenced  a  new  action  for  the  recov- 
ery of  said  sum  oT  $182.G0.  and  within  one 
year  after  the  said  dismissal  of  the  former 
action;  and  that  the  plaintiff  did  not  fall 
In  said  former  action  uiwn  the  merits,  but 
failed  by  the  case  being  dismissed  without 
prejudice  as  aforesaid,  and  otherwise  than 
ui>on  the  merits.  Wherefore  plaintiff  prays 
judgment  for  said  sum  of  $182.60,  together 
with  Interest  thereon  from  March  15,  1895. 
at  the  rate  of  seven  per  cent,  per  annum,  and 
costs  of  this  suit"  The  second  cause  of  ac- 
tion was  Identical  with  the  first,  except  as 
to  time  and  amount  It  was  for  the  period 
of  six  month  from  March  10,  1894,  to  Sep- 
tember 15,  1894,  and  for  a  balance  due  un- 
der an  obligation  to  pay  $100  for  said  time. 
A  demurrer  was  filed  and  overruled,  and  the 
defendant  answered.  The  answer  admits 
that  plaintiff  served  the  church  as  "stated 
supply"  during  tlie  period  claimed,  but  al- 
leges that  he  was  employed  by  the  Board  of 
Home  Missions  of  the  Presbyterian  Church, 
at  a  stated  'compensation  of  $600  per  annum, 
which  sum  was  duly  paid,  and  that  the 
church  had  never  agreed  to  pay  him  any 
sum  in  addition  to  that  paid  by  the  board  of 
home  mlBsIona.  The  defendant  also  plead- 
ed the  statute  of  limitations  and  res  judicata, 
and,  furthermore,  that  by  the  taws  and  rules 
of  the  Presbyterian  Church  an  oral  contract 
could  not  be  entered  Into  between  a  minister 
and  the  church.  Reply  was  filed,  setting  out 
'  the  record  in  the  former  suit  between  the 
same  parties,  and  some  additional  allegations, 
and  on  these  issues  the  cause  went  to  trial. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, and  the  defendant  appealed  to  the  dis- 
trict court  There  the  cause  was  tried  to  a 
Jury,  and,  after  plaintiff  had  submitted  his 
evidence,  a  demurrer  was  sustained  to  the 
evidence,  and  judgment  given  In  favor  of  the 
defendant.  The  plaintiff  appeals,  and  the 
question  to  he  determined  Is  whether  or  not 
the  court  erred  in  sustaining  the  demurrer 
to  plaintiff's  evidence. 

Before  entering  upon  a  discussion  of  that 
question,  it  Is  proper  to  dispose  of  some  ques- 
tions raised  by  defendant  In  error.  It  Is  con- 
tended that  the  cause  Is  barred  by  the  stat- 
ute of  limitations,  and  that  plaintiff  Is  not 
entitled  to  maintain  the  action.  The  plain- 
tiff la  suing  for  services  rendered  In  1894  and 
1895.  The  action  was  commenced  In  the  pro- 
bate court  on  July  22,  1890,  and,  unless  It 
comes  within  one  of  the  exceptions,  would 
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clearly  be  barred.  But  the  plaintiff  pleads 
and  the  evidence  shows  that  be  brought  a 
prior  actloD  in  the  probate  court  to  recover 
for  the  same  services,  which  action  was  com- 
menced January  15,  1896,  and,  after  having 
been  to  the  supreme  court,  there  reversed, 
and  remanded  for  new  trial,  was  finally  dis- 
missed in  the  probate  court  on  the  7th  day  of 
April,  1899.  In  July  following— less  than  one 
year— this  action  was  commenced.  Section 
3895,  St.  Okl.  1893,  provides:  "If  any  action 
be  commenced  within  due  time  and  a  Judg- 
ment thereon  for  the  plaintiff  be  reversed,  or 
If  the  plaintiff  fall  In  such  action  otherwise 
than  upon  the  merits,  and  the  time  limited 
for  the  same  shall  have  expired,  the  plaintiff, 
•  •  *  may  commence  a  new  action  with- 
in one  year  after  the  reversal  or  falhu%  of 
the  first"  We  think  It  sufficiently  appears 
from  the  record  that  the  cause  of  action  re- 
lied upon  in  this  suit  is  the  same  as  that  In- 
volved in  the  prerions  action.  The  former 
case  is  reported  In  5  Okl.  809,  50  Pac  70,  38 
L.  R.  A.  687,  and  the  opinion  in  that  case  is 
made  part  of  the  record  in  the  case  before  ' 
us.  In  that  case  the  cause  of  action  was  for 
the  recovery  of  the  same  sum  of  money,  for 
the  same  services  here  claimed  for.  but  the 
plaintiff  there  relied  partly  on  the  written 
"call"  and  partly  on  an  oral  contract  for  re- 
covery, while  In  this  action  he  relies  wholly 
upon  oral  contract.  The  causes  of  action  are 
the  same,  hut  different  only  In  form,  which 
does  not  affect  the  merits.  After  the  cause 
was  reversed,  and  remanded  to  the  probate 
court,  the  cause  was  dismissed  by  the  pro- 
bate court  without  prejudice,  for  failure  of 
the  plaintiff  to  comply  with  a  rule  as  to  pay- 
ment of  costs.  This  did  not  constitute  a  trial 
of  the  case  on  or  a  determination  of  the 
merits,  and  hence  the  plaintiff  had  a  right  to 
bring  his  second  action  within  one  year  from 
the  dismissal  of  the  first,  and  this  was  done, 
and  the  statute  of  limitations  has  not  barred 
the  right  of  action.  Neither  does  the  Judg- 
ment in  the  first  cause  constitute  an  estop- 
pel. There  was  nothing  finally  adjudicated. 
The  merits  were  not  Involved  In  the  dismis- 
sal, and  the  court  expressly  ordered  the  dis- 
missal without  prejudice. 

The  plaintiff  in  error  contends  that  he  was 
entitled  to  Judgment  on  the  pleadings,  be- 
cause his  petition  was  verified,  and  the  an- 
swer of  the  defendant  was  not  sworn  to. 
The  account  set  out  In  plaintiff's  petition  Is 
not  the  character  of  account  that  is  contem- 
plated in  section  3986,  St  1893.  In  ordo*  to 
dispense  with  proof  of  an  account  alleged 
upon  one  side  and  denied  upon  the  other.  It 
is  not  sufficient'  to  verify  generally  the  peti- 
tion. The  statute  says:  "The  correctness  of 
any  account  duly  verified  by  the  affidavit  of 
the  party,  his  agent  or  attorney,  shall  be 
taken  as  true,  unless  the  denial  of  the  same 
be  verified  by  Ihe  affidavit  of  the  party,  his 
agent  or  attorney."  This  contemplates  a 
tated  acco  jnt  duly  verified,  and  the  petition 
ist  allege  the  correctness  of  the  verified  ac- 


count attached.  Cook  Bumham,  3  Kan. 
App.  27,  44  Pac.  447. 

This  brings  us  to  the  consideration  of  the 
evidence  on  the  demurrer.  A  demurrer  to 
the  evidence  not  only  admits  the  facts  as 
proven  to  be  true,  but  admits  such  facta  as 
may  be  reasonably  and  rationally  Infwred 
from  the  facts  proven.  If  there  Is  evidence 
fairly  tending  to  establish  each  material  aver- 
ment of  the  petition,  It  is  error  to  sustain  a 
demurrer  to  plaintiff's  evidence.  Jaffray  v. 
Wolf,  1  Okl.  312,  88  Pac.  945.  The  evidence 
shows  that  the  plaintiff,  Myers,  was  a  regu- 
larly licensed  and  ordained  minister  at  the 
Presbyterian  church;  In  good  standing,  and 
of  several  years'  experiencfc  Shortly  after 
the  settlement  of  the  city  of  Perry,  the  First 
Presbyterian  Church  of  Perry  was  organized, 
and  admitted  Into  the  presbytery  of  Okla- 
homa. It  was  also  Incorporated  under  the 
laws  of  the  t^ritory  of  Oklahoma.  The 
plaintiff  ministered  to  the  spiritual  wants  ot 
the  churcii,  and  assisted  them  in  raising  mon- 
ey to  erect  their  church  building.  He  held 
a  commission  ^m  the  Board  of  Home  Mis- 
sions of  the  Presbyterian  Church  of  the  Unit- 
ed States,  but  was  not  assigned  to  any  charge 
ns  pastor  or  supply.  The  Perry  church  was 
vacant  and  was  desirous  of  employing  a  i>aB- 
tor,  and  on  April  9,  1894,  executed  a  "call," 
In  form  as  prescribed  by  the  rules  of  the 
Presbyterian  Church,  In  which  the  church 
agreed  to  pay  him  $200  per  year  In  addition 
to  any  sum  the  board  of  home  missions 
should  appropriate.  The  call  was  duly  sub- 
mitted to  the  Oklahoma  presbytery,  and  the 
presbytery  rejected  the  call,  and  recommend- 
ed Bev.  James  Farr  as  supply  to  the  church. 
The  church  declined  to  receive  Rev.  Farr,  and 
prepared  and  submitted  their  grievance  to  the 
presbytery  at  a  called  meeting  In  June,  1894. 
At  this  meeting  of  the  presbytery  the  request 
of  the  Perry  church  for  the  Inatallatlon  of 
Rev.  M.vers  was  denied,  and  Rev.  Myers  was 
appointed  stated  supply  for  the  Perry  church 

'  for  one  year,  beginning  March  10,  1894,  and 
tbe  presbytery  recommended  the  field  to  the 
board  of  home  missions  for  aid  to  the  amount 
of  $800  per  year.  Bev.  Myers  continued  to 
minister  to  the  church  aa  stated  supply  dar- 
ing the  period  the  presbytery  had  designated, 
and  the  church  accepted  bis  services,  and  dor* 
Ing  the  period  paid  him  the  snm  of  $17.40i 
The  board  of  home  missions,  by  reason  of 
financial  embarra^ment  only  allowed  and 
paid  him  $600,  histead  of  $800,  as  reqaeAed 

,  by  the  Oklahoma  presbytery.  At  the  end  of 
the  first  year  the  Oklahoma  presbytwy  agafai 
appointed  Rev.  Myers  "stated  supply"  to  the 
Ferry  church  at  a  salary  of  $450,  the  chorch 
to  raise  $100.  and  the  board  of  home  missions 
was  requested  to  pay  $360.  Under  this  as- 
signment the  plaintiff  again  renewed  his  min- 
isterial labors  during  the  six  months  desig- 
nated by  the  preebjrtery.  For  this  s«*vlce 
the  board  of  home  missions  in  New  Yoi^  paid 
Ulm  $300  and  the  church  paid  him  $77.50. 
The  church,  after  the  flnrt  assignment  of  Ber, 
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M;^  as  stated  sapply,  made  their  applica- 
tion to  the  board  of  home  missloDB  at  Xew 
York  for  aid,  In  which  they  stated  that  they 
would  pay  $200  towards  the  salary  of  their 
minister,  and  requested  aid  In  the  sum  of 
$800.  In  answer  to  this  the  board  allowed 
■9600  aid.  on  condition  that  the  church  raise 
the  balance  of  $400  to  make  the  salary  $1,000. 
The  trustees  of  the  church,  In  conversation 
with  Rev.  Myers,  agreed  to  pay  him  $200  for 
the  first  year  and  $100  for  the  last  six  months, 
but  It  Is  not  shown  that  the  trustees  ever  act- 
ed on  this  mattar  In  session,  or  that  the  mon- 
bershlp  of  the  church  In  session  evet  author- 
ized sQch  action.  In  the  first  action  the 
4lefendant  filed  Its  answer,  In  which  it  spe- 
■cifically  admitted  that  It  agreed  to  pay  Rer. 
Myei-s  the  sum  of  $100  as  stated  supply  for 
the  last  six  months,  and  th&t  be  performed 
the  services  required  of  him;  but  it  also  al- 
leged that  he  had  collected  divers  Bums  from 
various  persons,  and  failed  to  accoont  for  the 
same,  and  demanded  an  accomiting.  This 
answer  was  Introduced  In  evidence  by  the 
plaintiff,  and  Is  a  written  admlBsIon,  made  In 
a  judicial  proceeding,  and  is  concInsiTe  <hi 
the  church,  and  clearly  establisbes  tbe  alle< 
nation  of  a  contract  to  pay  $100  toe  the  sec- 
ond 'six  months'  services  by  Myers.  In  the 
absence  of  any  showing  that  this  sum  had 
he^  Ittid.  Myers  was  entitled  to  a  Judgment 
against  the  church  for  the  balance  claimed 
by  him  on  last  six  months'  salary,-422.50 
and  Interest  Tbe  demmrer  admitted  this  as 
A  fact,  and  this  alone  made  it  error  to  sus- 
tain the  demurrer. 

As  to  the  first  cause  ot  actkm.  more  diffi- 
culty Is  presented.  Tbe  laws  of  this  terri- 
tory authorize  an  Incorporated  church  or  re- 
ligious association  to  elect  trustees,  who  take 
and  htilA  its  prop^ty,  and  may  make  and 
enter  into  contracts  respecting  its  temporal 
officers.  But  It  Is  not  tbe  policy  ot  our  law 
to  interfere  with  the  spiritual  or  domestic 
.affairs  of  the  church.  The  lav  reoognlsee 
the  right  of  religious  organizatlona  to  enact 
.and  adopt  their  own  rules.  laws,  and  regula- 
tions for  the  conduct  of  their  affairs.  Tbe 
selecfion  and  employment  of  pastors  and  offl- 
cers  of  the  church  belon^^  to  the  society,  and 
xDSty  be  done  hi  such  manner  as  Its  laws 
prescribe.'  The  Presbyterian  Church  Is  a 
■congregstional  body.  Its  powtors  are  vested 
In  its  membership,  and  may  be  executed 
through  its  delegated  autliority.  The  selec- 
tion of  a  pastor  Is  i^lmartly  in  Ihe  congre- 
gation, hut  must  be  approved  by  the  pres- 
bytery, and  accepted  by  the  minister  select- 
ed; and  its  trustees  are  not  vested  wlfli  any 
power  ex  officio  to  employ  nUnlsters,  m  to 
-contract  as  to  salarin.  This  irawer  may  be 
exercised  by  them  only  when  authorized  by 
4kect  vote  of  the  congregation,  composed 
of  those  who  are  authorized  by  the  laws  of 
tbe  church  to  participate  In  such  meetings. 
Book  1,  c.  15,  Form  of  Government;  Ckm- 
fession  of  Faith,  p.  405.  But  a  stated  supply 
is  not  a  pastor.  His  selection  is  made  by  the 


presbytery.  He  may  be  commissioned  as  a 
missionary  by  the  mission  board,  and  bis 
eompenslition  fixed  in  whole  or  in  part  by 
the  board.  It  Is  not  the  policy  of  this  hoard 
to  aid  a  church  which  will  not  help  itself; 
hence  each  church  receiving  old  Is  required 
to  give  something  for  the  support  of  Its  min- 
ister or  supply.  Stated  supplies  are  under 
the  charge  and  control  of  the  presbytery  In 
whose  jurisdiction  they  work,  and  have  only 
such  rights  and  prerogatives  as  may  be  ex- 
pressly conferred  on  them  by  the  presbytery. 
Moore's  Presbyterian  Digest,  p.  476.  It  Is 
also  one  of  the  laws  of  the  Presbyterian 
Church  that:  "Each  presbytery  shall,  at  its 
semiannual  meeting,  prepare  a  list  of  its 
vacant  churches  and  unemployed  ministers 
who  are  competent  for  service,  and  who  have 
not  been  relieved  from  the  active  work  of 
the  ministry.  •  •  •  The  presbytery  shall 
also  require  of  each  of  the  churches,  on  the 
list  so  prepared,  a  i:eport  as  to  the  amount 
it  Is  able  to  contribute  for  the  support  of  the 
preaching  of  the  go^el  during  tbe  ensuing 
six  months,  to  the  end  that  the  presbytery, 
or  its  committee,  may  determine  the  number 
of  appointments  to  be  made  for  it  from  the 
list  of  supplies."  Presbyterian  Digest.  56  A. 
P.  49S.  By  section  2,  art  7,  of  standtaig  rules 
of  the  presbytery  of  Oklahoma,  It  is  specif- 
ically provided:  "Vacant  churches  must  ap- 
idy  to  the  luresbytery  or  the  home  mission 
committee  for  permission  to  employ  a  supply, 
and  no  church  shall  be  permitted  to  nnploy 
a  stated  suppiy  from  year  to  year  without 
the  consent  of  tiie  presbytery."  Section  8: 
"Vacant  churches  sliall  pay  the  supplies  serv- 
ing them  by  appointment  of  prrabytery  a 
fair  and  just  compensation."  This  Is  the  law 
controlling  and  governing  the  rations  be- 
tween Rev.  Myers  and  the  First  Presbyte- 
rian Church  of  Perry.  It  is  binding  both 
upon  the  minister  and  tiie  (Aurch.  and  the 
courts  will  uphold  and  enforce  it  When 
the  church  accepted  Bev.  Myers  as  Its  stated 
supply  In  the  absence  of  any  legal  contract 
it  became  oUlgated  to  pay  him  a  fair  and 
Just  compoisatlon  for  his  services.  If  It 
could  obtain  aid  from  the  home  mission 
board,  tlUs  was  its  right,  and,  after  applying 
tbe  amount  paid  by  such  board,  if  there  was 
still  a  balance  due,  to  make  a  fair  and  Just 
comi>«i8ation,  it  was  bound  and  obligated 
to  i»iy  such  balance.  We  are  of  the  opinion 
that  under  the  evidence  In  this  case  no  con- 
tract was  made^  which  was  binding  on  the 
church,  as  to  amount  of  salary,  and  that  the 
plaintiff  cannot  recover  upon  express  am- 
tract  He  has  dected  to  sue  upon  an  ex- 
press oral  ag^reement  made  with  ttu  trustees. 
If  th^  made  such  agreraient  good  morals 
would  require  them  to  carry  It  out;  but  the 
law  of  the  church  does  not  recognise  It,  and 
It  Is  not  sbown  that  it  was  authorized  by  the 
sessitm,  and  hence  he  cannot  recover  upon 
the  contract  set  up  in  the  first  cause  of  ac- 
tion in  his  petition.  But  if  he  had  tunught 
his  action  tta  the  Cslr  and  reasonable  value 
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of  Ills  services,  noder  section  3,  c.  7,  supra, 
and  proved  that  his  services  were  Treasonably 
worth  more  than  he  has  been  paid,  he  could 
then  have  recovered  without  any  express 
<-ontract-  If  it  had  been  shown  that  the 
amounts  paid  Myers  on  the  ¥200  were  paid 
with  the  full  knowledge  and  concurrence  of 
the  members  of  the  church,  it  might  have 
-been  treated  as  a  ratification  of  the  alleged 
contract  with  the  trustees.  Evidently  the 
members  knew  of  the  statement  made  to  the 
board  of  home  missions  that  the  church 
would  pay  $200  on  Hev.  Myers'  salary. 
They  also  knew  tbat  he  failed  to  get  the  sum 
from  the  board  asked  for  as  aid.  They  knew 
that  the  church  had  represented  that  his 
salary  should  be  $1,000.  They  also  knew  he 
was  only  getting  $000.  No  doubt  they  knew 
he  had  been  promised  the  additional  $200, 
but  by  reason  of  lack  of  a  contract  witered 
Into  according  to  the  rules  and  laws,  it  seeks 
to  avoid  payment  When  the  presbytery 
designated  Myers  as  a  stated  supply,  and 
the  church  accepted  his  services  under  the 
rule  of  the  presbytery,  which  la  binding  on 
the  church,  there  arose  an  Implied  contract 
to  pay  him  a  fair  and  Just  compensation.  If 
he  has  received  already  a  fair  and  Just  com- 
pensation, then  he  Is  entitled  to  no  more. 
The  plaintiCt  has,  Indeed,  been  extremely  un- 
fortunate in  his  selection  of  remedies.  His 
first  suit  was  on  a  contract  both  oral  and 
written;  In  this  he  was  defeated.  His  pres- 
ent suit  Is  on  oral  contract;  he  falls  to  es- 
tablish this  on  his  first  cause  of  action,  and 
would  have  failed  on  the  second  If  defend- 
ants h.id  not  made  the  unfortunate  admis- 
sion in  their  former  pleading.  His  action 
Khould  at  first  have  been  on  the  implied  con- 
tract to  recover  reasonable  compensation. 
The  demurrer  in  this  cause  was  to  each  cause 
of  action  separately,  the  demurrer  was 
properly  sustained  to  the  evidence  as  to  the 
first  cause  of  action,  and  was  improperly  sus- 
tained as  to  the  second  cause  of  action. 

The  Judgment  of  the  district  court  sustain- 
ing the  demurrer  to  the  evidence  in  support 
of  the  first  cause  of  action  will  be  aflirmed, 
and  the  Judgment  sustaining  the  demurrer 
to  the  evidence  In  support  of  the  second 
cause  of  action  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial  on  the  sec- 
ond cause  of  action,  the  defendant  In  error 
to  pay  the  costs  In  tills  court.  All  the  Jus- 
tices concur,  except  IRWIN,  J.,  absent,  and 
HAINKU,  J.,  not  sitting. 

(11  <»tl.  658) 

FITZGERALD  et  al.  v.  FOSTER  et  al. 

(!3upreme  Court  of  Oklahoma.  July  16,  1902.) 

APPEARANCE  —  EFFECT  —  PUBLIC  LANDS  — 
TOWN-SITE  TRUSTEES— RESULT- 
ING TRUST. 

I.  Where  defendants  voliiutarily  appear  and 
file  a  gcneial  demurrer  to  a  petition,  and  the 
"ause  is  the  kind  of  a  caiiite  triable  in  the  court 
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wherein  the  action  is  pending,  althoagh  no  smn- 
mous  was  issued  and  served,  the  court  lias 

juriudiction  of  the  persons  of  such  defendants, 
and  of  the  cause  of  action,  and  has  power  to 
render  any  rightful  judgment  therein. 

2.  In  an  action  against  town-site  trustees  ap- 
pointed by  the  secretary  of  the  interior,  imder 
the  act  of  congress  of  May  14,  ISDO  (26  Stat 
p.  lOi).  c.  207).  and  to  whom  patent  has  issued, 
to  declare  a  resulting  trust  in  favor  of  a  plain- 
tiff who  claims  adversely  to  the  town-rite  en- 
try, even  if  such  action  would  Jle,  the  town-site 
lot  claimants  are  necessary  parties. 

a.  It  is  a  universal  rule  that  courts  will  not 
interfere  with  the  action  of  the  department  ol 
the  interior  In  its  disposition  of  the  public 
lands,  or  decree  to  whom  patent  or  deed  shall 
issue.  Town-site  trustees  appointed  under  the 
act  of  May  14,  l^M,  were  ofUcers  or  agents  of 
the  government,  and  the  issuance  of  patent  to 
them  for  a  town  site,  and  the  recording  of  the 
same,  did  not  operate  to  devest  the  department 
of  the  interior  of  ail  of  the  control  of  the  land 
embraced  therein.  The  conveyance  of  a  town 
site  to  such  trustees  was  for  a  particular  use 
named  by  coUKress.  and  the  courts  had  not. 
during  their  existence,  the  right  to  Intercept 
the  legal  title  in  the  hands  of  the  govemment'ii 
agents;  and  such  trustees  could  not  be  ad- 
judged by  a  court  of  equity  to  be  trustees  for 
the  use  and  benefit  of  one  claiming  adverseij 
to  the  trust  created  by  the  act  of  con^rese. 
under  which  patent  was  issued  to  them;  and 
a  petition  which  discloses  oo  its  face  that  the 
trustees  had  not,  at  the  commencement  of  the 
actioD,  conveyed  the  title  by  deed,  but  still 
retained  the  same,  fails  to  state  a  cause  of  ac- 
tion for  a  resulting  trust. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  coimty; 
before  Justice  John  H.  Bnrford. 

Action  by  Xenophon  Fitzgerald  against 
John  Foster  and  others.  On  the  death  of 
plaiolift,  the  action  was  revived  In  the  nftme 
of  David  Fitzgerald  and  others.  From  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  bring  error.  Affirmed. 

Joseph  Wlsby  and  Dale  &  Blerer,  for  plaln- 
tlfTs  in  error.   Horace  Speed,  U.  8.  Atty.,  for 

defendants  in  error. 

BUR  WELL,  J.  This  action  InTolvea  the 
title  to  160  acres  of  land,  on  which  is  now 
built  a  portion  of  the  city  of  Guthrie,  and  is 
worth  several  hundred  thousand  dollars.  It 
was  commenced  by  Xenophon  Fitzgerald,  in 
the  district  court  of  Logan  county,  against 
John  Foster,  William  S.  Robertson,  and  An- 
drew C.  Schnell,  the  duly  appointed,  qualified,, 
and  acting  board  of  town-site  trustees  for  the 
city  of  Guthrie,  to  declare  a  resulting  trust; 
the  plaintiff  claiming  that  he  took  the  land 
as  a  homestead,  and  made  settlement  and  Im- 
provements thereon  before  it  was  settled  up- 
on or  taken  by  the  town-site  settlers  for  town- 
site  purposes.  The  plaintiff  also  Joined,  as 
defendants  In  the  action.  Ransom  Paype  and 
James  H.  Huckleberry,  two  other  claimants 
for  the  land,  but  It  will  not  be  necessary  to 
discuss  the  respective  rights,  if  any,  they  or 
either  of  them  may  have  to  the  property,  as 
the  case.  In  our  opinion,  must  be  determined 
upon  the  right  and  power  of  a  court  of  eqnitir 
to  interfere  with  the  town-site  trustees  in  the 
dlsposlllon  of  the  legal  title  to  the  land,  which 
question  was  raised  by  a  demurrer  to  UK- 
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petition.  After  the  commencement  of  the  ac- 
tlon  the  phdntUr  died,  and  It  was  then  re- 
vived In  the  name  of  David  Fitzgerald,  Ed- 
ward W.  Fitzgerald,  Annie  Wllaon,  Martha 
Llpp,  and  Addle  Thompson,  the  heirs  at  law 
of  the  original  plaintiff. 

The  grounds  of  the  demnrrei  were:  (1) 
The  court  had  no  Jurisdiction  over  the  per- 
soDB  of  the  defendants;  (2)  the  court  has  no 
Jurisdiction  over  the  subject  of  the  action;  (3) 
there  is  a  defect  of  parties  defendant;  (4)  the 
iHunplaInt  falls  to  state  a  cause  of  action; 
.lud  (0)  there  are  several  causes  of  action 
Improperly  Joined.  The  trial  court  sustained 
the  demurrer,  and  the  plaintiff  tbereuptm 
elected  to  stand  upon  his  petition,  and  Judg- 
ment was  rendered  in  favor  of  defendants 
aud  for  costs,  from  which  Judgment  the  plain- 
riff  appealed  to  tlils  court.  There  Is  nothing 
In  the  Journal  entry  which  shoyra  whether 
the  court  intended  to  Snstaln  the  demurrer 
upon  all  of  the  gronnds  or  only  a  portion  of 
them.  We  wlU,  therefore,  take  up  the  differ- 
ent grounds  of  the  demurrer,  and  see  if  any 
**rror  was  committed  by  the  trial  court. 

The  contention  that  the  court  had  no  Ju- 
risdiction of  the  persons  of  the  defendants  or 
nf  the  cause  of  action  is  without  merit.  The 
record,  it  Is  true,  falls  to  show  service  of  sum- 
mons upon  the  defraidants,  but  by  filing  a 
demurrer  they  voluntarily  appeared  generally, 
which  gave  the  court  Jurisdiction  over  the 
l)]N«onB  of  the  defendants,  and  the  cause  of 
action  was  one  which  is  triable  only  In  the 
district  court  Therefore,  the  orart  had  ju- 
risdiction of  the  persons  01  the  defendants 
itnd  of  the  cause  of  action,  and  had  power  to 
render  any  rightful  Judgment  therein. 

The  third  ground  of  demnrrw  was  settled 
lu  the  case  of  Bockfinger  t.  Foster,  10  Okl. 
488,  62  Fac.  799.  wher^n  the  court  said:  "In 
an  actitm  against  town-«lte  trustees  appoint- 
ed by  the  secretary  of  the  Interior,  under  the 
act  of  congress  of  May  14,  1890  (28  Stat  p. 
100,  c.  207),  and  to  whom  patent  has  issued, 
to  declare  a  -reBultlng  trust  in  ftivw  of  a 
plaintiff  who  claims  adversdy  to  the  town- 
site  entry,  ev«i  if  such  action  would  lie,  the 
town-site  lot  claimant^  are  necessary  pwties 
to  the  action." 

This  brings  us  to  a  couBtdaatlou  of  the 
question  as  to  whether  the  petition  states  a 
cause  of  action.  The  petition  is  framed  upon 
the  theory  that  the  government  has  Issued 
Its  patent  for  this  land  to  the  town-site  trus- 
tees, ahd  that  tfaey  held  the  legal  title  at  tbe ' 
time  of  the  commencement  of  the  action; 
and,  if  the  allegations  of  tbe  petition  arc  true, 
then  ft  falls  to  state  a  cause  of  action,  for  It  Is 
a  universal  rule  that  courts  of  equity  will 
not  Interfere  with  the  officers  of  the  interior 
department  in  the  disposition  of  the  public 
lands,  and  this  court  has  held  in  two  cases 
iBochflnger  v.  Foster,  10  Old.  488.  62  Pac.  790, 
and  Uammer  v.  Hermann,  65  Pac.  043)  that 
these  tow*n-8lte  trustees  are  simply  guvern- 
ment  agents,  created  for  the  conveyance  of 
the  legal  tlUe  from  the  government  to  the 


lot  claimants  entitled  thereto.  Until  tbe  trus- 
tees convey  the  le^al  title  by  deed.  It  Is  under 
the  control  and  supervision  of  the  interior  de- 
partment, and  the  interference  of  tbe  courts 
to  compel  such  trustees  to  convey  to  one  who 
claims  to  be  the  equitable  owner  of  land  bdd 
In  brust  by  them  would  be  an  interference 
with  the  primary  disposal  of  the  soil,  which 
wlU  not  be  done.  There  is  not  a  single  point 
raised  in  this  case  which  was  not  fully  con- 
sidered in  the  cases  above  cited,  and  th<»e 
decisions  were  handed  down  after  diligent  In- 
vestigation of  all  of  the  authorities  at  our 
command.  We  are  satisfied  with  the  rules 
therein  stated.  The  petition  did  not  state  a 
cause  of  action,  and  the  demurrer  on  that 
ground  was  properly  sustained.  It  Is  imnec- 
essnry  to  determine  the  other  point  that 
there  Is  a  misjoinder  of  several  different 
causes  of  action. 

The  Judgment  of  the  trial  court  Is  affirmed. 
All  of  the  Justices  concurring,  except  BUB- 
FOBD,  C.  J.,  who  presided  at  the  trial  below, 
ai^  HAINKB.  J.,  having  been  of  counsel,  not 
sItUug,  and  lUWIN.  3^  absent 


(11  OU.  6651 
WINBBRENNER  v.  FORNEY. 
(SatiTeme  Court  of  Oklahoma.  Jaly  IG.  1002.) 

PUBLIC  LANDS—WHO  NOT  DISQUALIFIED  TO 
ENTER. 

1.  One  who  was  vithin  the  Ponca  Indian  res- 
ervation Jwfore  the  hour  of  12  o'clock  noon 
(central  standard  time)  of  Beptember  10,  1893, 

and  mnde  the  race  from  said  reservntioQ  into 
that  part  of  the  Clierobee  Outlet  which  was 
opened  to  settlement  on  that  day,  is  not  by 
reanon  thereof  difiquaHfled  from  settling  apoa 
and  61iDR  a  homestead  entry  npon  a  quarter 
uectioD  of  land  within  the  country  then  declared 
open  to  settlement. 
(SyllnbuH  hy  the  Court) 

Appeal  from  district  court,. Kay  county; 
before  Justice  Bayard  T.  Hainer. 

Action  by  Robert  L.  Wln^brenner  against 
Edward  0.  Forney.  A  demurrer  to  tbe  peti> 
tlon  was  sustained,  and  plaintiff  appeals. 
Affirmed. 

S.  H.  Harris,  for  app^nt  Dale  *  Biero:, 
for  appelleew 

BURWSm  J.  This  ease  involves  the 
question  as  to  whether  one  who  made  the 
race  Into  the  Cherokee  Outlet  on  September 
16.  1883,  ttom  the  west  line  of  the  Ponca 
Indian  reservation.  Is  a  "sooner,"  and  there- 
fore disqualified  to  make  homestead  entry  of 
any  of  the  lands  thrown  open  to  settlement 
by  the  president's  proclamation  dated  August 
19;  1883.  Edward  C.  Forney  made  the  run 
into  the  Cherokee  Outlet  on  the  day  of  tbe 
opening,  and  made  homestead  entry  on  the 
land  in  controversy,  which  is  the  8.  W.  %  of 
section  19  of  townsh^  26  N.,  of  range  *1  B. 
of  the  Indian  meridian,  In  Kay  county.  Rob- 
ert L.  Winebrenner  filed  a  contest  against 
Forney  on  tbe  grounds  of  prior  settlement 
and  "soonerism."  The  contest  was  tried  In 
the  local  land  office,  then  appealed  to  the 
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commlBsIoDer  of  the  general  land  office,  and 
then  to  tiie  secretary  of  the  interior,  who 
found  in  favor  of  Fwney  on  both  qoeations. 
Patent  iras  Issued  to  Forney,  and  Wlnebren- 
ner  began  this  snlt  to  declare  a  resulting 
trust  In  the  district  court  a  demurrer  to  the 
petition  was  snstalned,  and,  plaintiff  refnshig 
to  plead  further,  judgment  for  defendant  for 
costs  and  dismissal  of  the  action  was  ren- 
dered, and  plalntMf  appealed  to  this  court. 
We  are  Inclined  to  the  opinion  that  this  case 
might  be  disposed  of  upon  technical  grounds, 
but,  as  couns^  on  both  sides  have  seen  fit  to 
waive  ^very  question  except  the  one  of  dis- 
qualification of  Forney,  we  will,  because  of 
the  many  other  cases  in  the  lower  courts  in- 
volving the  same  question,  decide  that  point, 
60  that  these  parties,  as  well  as  other  persons 
Interested  in  similar  cases,  may  know  their 
respective  rights  without  further  delay. 

By  section  14  of  the  act  of  congress  of 
March  2, 1880,  It  is  provided:  'The  president 
Is  hereby  authorized  to  appoint  three  commis- 
sioners, not  more  than  two  of  whom  shall  be 
members  of  the  same  political  party,  to  nego- 
tiate with  the  Cherokee  Indians  and  witii  all 
other  Indians  owning  or  chilming  lands  lying 
west  of  the  ninety-sixth  d^ree  of  longitude 
in  the  Indian  Territory  for  the  cession  to  t^e 
United  States  of  all  their  title,  claim,  or  in- 
terest of  every  kind  or  character  In  and  to 
said  lands,  and  any  and  all  agreemeols  re- 
sulting from  snch  negotiation  shall  be  report- 
ed to  the  president  and  by  him  to  congress 
at  its  next  session  and-to  the  council  or  coun- 
cils of  the  nation  or  nations,  tribe  or  tribes, 
agreeing  to  the  same  for  ratification,  and  for 
this  purpose  the  sum  of  twenty-five  thousand 
dollars,  or  as  much  thereof  as  may  be  neces- 
sary. Is  hereby  appropriated,  to  be  imme- 
diately available:  provided,  that  said  com- 
lAIssIou  Is  further  authorized  to  submit  to  the 
Cherokee  Nation  the  proposition  that  said 
nation  shall  cede  to  the  tTnited  States  in  the 
Dianna  and  with  the  effect  aforesaid,  all  the 
Tights  of  said  nation  in  aaid  lands  upon  the 
same  terms  as  to  payment  aa  is  provided  In 
the  agreement  made  with  the  Credc  Indians 
of  date  January  nineteenth,  elghteai  hondred 
and  eighty  nine,  and  ratified  by  the  present 
congress;  and  if  said  Chendiee  Nation  shall 
accept,  and  by  act  of  Its  legislative  authority 
duly  passed,  ratify  the  same,  the  said  lands 
shall  thereupon  become  a  part  of  the  public 
domain  tox  the  purpose  of  such  disposition 
as  is  her»n  provided,  and  the  i«esident  Is  au- 
thorized as  soon  thereafter  as  he  may  deem 
advisable,  by  proclamation  [to]  (^>en  said 
lands  to  settiement  in  the  same  manner  and 
to  the  same  effect  as  in  this  act  inrovlded  con- 
cerning the  lands  acquired  from  said  Creek 
Indlaqs,  but  until  said  lands  are  opened  for 
settlement  by  proclamation  of  the  president, 
no  person  shall  be  permitted  to  enter  upon 
and  occupy  the  same,  and  no  person  violating 
this  provision  shall  be  permitted  to  enter  any 
of  said  lands  or  acquire  any  right  thereto." 
Counsel  for  appellant  contends  that  by  the 
ms  of  this  act  all  peraona  were  prohibited 


from  entering  upon  and  occnp^ng  any  of  the 
lands  west  of  the  ninety-sixth  degree  of  longi- 
tude, no  matter  whether  it  was  lands  daimed 
by  the  Cherokee  or  other  Indians;  that  the 
Ponca  reservation  Is  west  of  the  nlnetr^lxth 
degree  of  lon^tude,  and  therefore  no  one 
could  go  upon  it  until  thrown  open  to  settle- 
ment, which  has  not  yet  been  done.  It  is 
true  that  the  section  Just  quoted  ivovides  fbnt 
no  person  shall  be  permitted  to  enter  apom 
and  occupy  any  of  the  lands  referred  to,  and 
that  no  pawn  violating  the  provisions  there- 
of shall  be  permitted  to  enter  any  of  the 
lands  described,  or  acquire  any  right  tha-eto, 
and  It  Is  also  true  that  this  section  inclodes 
the  Ponca  Indian  reservation;  but  this  act 
must  be  considered  In  the  light  of  subseqaent 
acts  of  congress  and  the  president's  procla- 
mation opening  the  Cherokee  lands  to  settle- 
ment; and,  In  order  that  a  more  complete  un- 
derstanding of  the  facts  may  be  had,  -we 
here  give  a  map  of  these  difterrait  resem- 
tl(ms  and  lands: 
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We  will  now  notice  the  proviBlone  of  sec- 
tion 10  of  the  act  of  congress  of  March  3, 
1883:  "The  president  of  the  United  States 
is  hereby  authorized,  at  any  time  within  six 
months  after  the  approval  of  this  act  and 
the  acceptance  of  the  same  by  the  Cherokee 
Nation  as  herein  provided,  by  proclamation, 
to  open  to  settlement  any  or  all  of  the  lands 
not  allotted  or  reserved,  in  the  manner  pro- 
vided In  section  thirteen  of  the  act  of  con- 
gress approved  Jiarch  the  second,  eighteen 
hundred  and  eighty  nine,  entitled  'An  act 
making  appropriations  for  the  cun'ent  and 
contingent  expenses  of  the  Indian  depar.- 
ment  and  for  fulfllling  treaty  stipulations 
with  various  Indian  tribes,  for  the  year  end- 
ing June  the  thirtieth,  eighteen  hundred  and 
ninety,  and  for  other  purposes,' "  etc.  Section 
13  of  the  act  of  March  2,  1889.  refers  to  what 
bdctlons  shall  be  reserved  for  school  land, 
length  of  residence,  amount  to  be  paid,  qual- 
iflcatlons  of  eatrymen,  etc.;  and  then  sec- 
tion 10  of  the  act  of  March  8,  1893,  con- 
cludes: "No  person  shall  be  permitted  to  oc- 
cupy or  enter  upon  any  of  the  lands  her^n 
referred  to,  except  In  the  manner  prescribed 
by  the  proclamation  of  the  president  opening 
the  same  to  settlement;  and  any  person  oth- 
erwise occupying  or  entering  upon  any  of 
Bald  lands  shall  forfeit  all  right  to  acquire 
any  of  said  lands.  The  secretary  of  the  in- 
terior shall,  under  the  direction  of  the  pres- 
ident, prescribe  rules  and  regulations,  not 
Inconsistent  with  this  act  for  the  occupation 
and  settlement  of  said  lands,  to  be  incorpo- 
rated in  the  proclamation  of  the  president, 
which  shall  be  issued  at  least  twenty  days 
before  the  time  fixed  for  the  opening  of  said 
lands."  Then  finally  in  the  president's  proc- 
lamation we  find  this  language:  "Said  lands 
so  to  be  opened  as  herein  proclaimed,  shall 
be  entered  upon  and  occupied  only  in  the 
manner  and  under  the  provisions  following, 
to  'Wit:  A  strip  of  land,  one  hundred  feet 
In  width,  around  and  Immediately  within  the 
onter  bonndarles  of  the  entire  tract  of  the 
country,  to  be  opened  to  Bettlement  under  this 
proclamation.  Is  hereby  temporarily  set  apart, 
for  the  following  purposes  and  uses,  viz.:* 
Said  strip,  the  Inner  boundary  of  which  shall 
be  one  hundred  feet  tram  the  exterior  bound- 
ary of  the  country  known  as  the  Cherokee 
Outlet  shall  be  opened  to  occupancy  In  ad- 
Tsnce  of  the  day  and  hour  named  for  the 
opening  of  said  country,  by  persons  expect- 
ing and  Intendihg  to  make  settlement  pur* 
snant  to  this  iNroclamatlon.  Such  occupancy 
■bril  not  be  regarded  as  trespass,  or  In  tIo> 
latlwi  of  ttils  proclamation,  or  of  the  law 
under  which  It  Is  made;  nor  shall  any  settle- 
ment rights  be  gained  thereby." 

Appelant  InsIsttT  that  It  was  Intended  by 
this  language  to  set  apart  a  strip  of  land  100 
feet  wide  around  all  of  the  Indian  country 
west  of  the  nlnety-slxtb  degree  of  longitnde. 
This  would  place  the  line  from  which  the 
run  could  be  made  from  the  east  all  the  way 
from  12  to  no  miles  east  of  tbe  land  actually 
89P.-S6 


oi>ened  to  settlement.  In  other  words,  per- 
sona desiring  to  make  the  run  from  the  east 
would  have  to  run  across  a  strip  of  land 
from  12  to  50  miles  wide  before  they  would 
rrach  the  edge  of  the  land  whlcAi  was  to  be 
opened  to  settlem^t  and  entry.  We  cannot 
agree  with  this  view  of  the  law,  because  it 
will  be  presumed  that  the  president  did  that 
which  he  had  a  lawful  right  to  do;  and  it  is 
questionable  if  he  had  the  right  to  open  up, 
even  temporarily  for  the  use  of  those  who 
wished  to  make  tbe  run,  a  strip  of  land  100 
feet  wide  off  of  the  east  side  of  the  Osage 
Indian  reserration,  and  deprive  the  Indians 
and  tiieir  lessee  of  the  occupancy  thereof, 
even  for  the  2S  days  Intervening  between 
the  proclamation  and  the  date  of  opening, 
while  he  did  have  the  undoubted  right  to 
open  up  a  strip  100  feet  wide  Immediately 
withui  the  outer  Hues  of  the  land  actually 
opened  up  to  settlement.  And  this  is  what 
we  think  he  did.  These  are  the  lands  which 
he  had  in  mind  when  he  wrote  the  proclama- 
tion. He  was  not  then  trying  to  keep  people 
out  of  the  lands  which  the  gorernment  had 
not  even  treated  for,  but  out  of  the  lands 
which  he  was  proclaiming  should  on  a  cer- 
tain day  be  opened  to  settlement;  and,  when 
he  referred  to  "a  strip  one  hundred  feet 
wide  from  the  exterior  of  the  country  known 
as  the  'Cherokee  Outlet,' "  he  evidently 
meant  that  country  known  as  the  "Cherokee 
Outlet"  which  was  then  being  opened  to 
settlement;  and  this  theory  is  strengthened 
by  the  language  used  In  other  portions  of  the 
proclamation.  The  president  says:  "Now, 
therefore,  I.  QroTer  Cleveland,  presld«it  of 
the  United  States,  by  Tirtue  of  the  power  in 
me  vested  by  the  statutes  hereinbefore  men- 
tioned, and  by  other  the  laws  of  the  United 
States,  and  by  several  agreements,  do  hereby 
declare  and  make  known  that  aU  the  lands 
acquired  from  tbe  Cherokee  Nation  of  In- 
dians, the  Tonkawa  tribe  of  Indians,  andf 
the  Pawnee  tribe  of  Indians,  by  the  three 
several  agreements  aforesaid,  will,  at  thn 
hour  of  twelve  o'clock  noon  (central  star«- 
ard  time)  on  Saturday,  the  sixteenth  day  of 
the  month  of  September,  A.  D.  eighteen  hun- 
dred and  ninety-three,  and  not  before,  be 
opened  to  settlement  under  the  terms  of,  and 
subject  to,  all  the  conditions,  limitations,  res- 
ervations, and  restrictions  contained  in  said 
agreements,  the  statutes  above  specified,  the 
laws  of  the  United  States  applicable  thereto, 
and  the  conditions  prescribed  by  this  procla- 
mation, saving  and  excepting  lands  described 
and  id«itlfled  as  follows,  to  wit:  The  lands 
set  apart  for  the  Osage  and  Kansas  Indians 
[describing  them];  the  lands  set  apart  for 
the  Confederate  Otoe  and  Missouri  tribes 
<tt  Indians  [then  describing  the  lands];  and 
the  lands  set  apart  for  the  Fonca  tribe  of 
Indians  [then  describing  these  lands];"  and 
then  the  proclamation  exempts  certain  other 
resOTvatlons  and  lands.  From  this  language 
it  will  be  seen  that  tbe  president  excepted 
from  this  opening  the  Osage  reservation,  the 
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Kansas  reservation,  the  Otoe  and  Missouri 
reservations  and  the  Ponca  reservation,  and 
then  finally  uses  the  language,  "Said  lands 
so  to  be  opened  as  herein  proclaimed  shall 
be  entered  upon  and  occupied  only  in  tiie 
manner  and  under  the  provisions  following, 
to  wit:  A  strip  of  land  one  hundred  feet 
In  width  around  and  immediately  within  the 
outer  boundaries  of  the  entire  ti'act  of  coun- 
try to  be  opened  to  settlement  under  this 
proclamation  is  hereby  temporarily  set  apart 
for  the  following  purposes  and  uses,"  etc 
This  language  expressly  sets  apart  a  strip 
within  the  outer  boundaries  of  the  entire 
tract  of  counti*y  to  be  opened  to  settlement 
under  the  prociuuiation;  and  although  It 
continues  with  the  expression,  "Said  strip, 
the  inner  boundaiT  of  wliicb  shall  be  one 
hundred  feet  from  the  exterior  l>oundary  of 
the  country  known  as  tlie  'Cherokee  Outlet,'  " 
It  must  be  remembered  that  the  Indian  resfir- 
VQtkms  liad  been  excepted  by  ttte  president 
before  he  reached  this  point  in  the  Instru- 
ment. leuTing  only  the  lands  to  be  opened  to 
Bettlemeut.  But  the  president  continues  in 
the  same  paragraph  by  saying:  "Such  occu- 
pancy shall  not  be  regarded  as  trespass  or 
In  violation  of  this  proclamation,  or  of  the 
law  under  which  It  Is  made;  nor  shall  any 
settlement  rights  be  gained  thereby."  If  this 
strip  on  the  east  was  from  12  to  50  miles 
east  of  the  lands  to  be  opened  to  settlement, 
why  provide  that  such  occupancy  should  not 
be  regarded  as  trespass,  and  that  no  settle- 
ment rights  should  be  gained  thereby?  In 
fact,  why  do  the  absurd  thing  of  granting 
pei-sons  the  right  to  start  into  a  race  for  a 
borne  50  miles  away,  on  the  east  of  the  land 
to  be  opened,  when  such  persons  could  make 
the  race  from  either  the  north,  south,  or 
west,  and  start  from  the  outer  line  of  the 
land  to  be  opened?  The  president  must  have 
known  that  no  man  would  run  from  the  east 
If  he  had  to  start  from  the  east  line  of  the 
Osage  Indian  reservation,  and  we  assume 
that  the  president  did  not  intend  to  give  per- 
sons the  right  to  do  that  which  no  sane  per- 
son would  do.  The  100-foot  strip  was  a 
strip  of  land  100  feet  wide  around  tbe  land 
actually  opened  up  to  settlement  But  coun- 
sel for  appellant  says,  if  this  be  tbe  construc- 
tion to  be  placed  upon  tbe  proclamation,  then 
persons  could  have  gone  Into  the  country  on 
the  railroad  Hght  of  way  or  on  school  land 
or  upon  allotments.  We  think  not  In  con- 
struing a  law  or  proclamation,  we  should  al- 
ways bear  in  mind  the  purpose  of  the  law 
or  instrument  These  lands  to  be  opened 
Joined  right  up  against  lauds  owned  and  oc- 
cupied by  Individuals  on  every  side  except 
the  east,  and  It  was  necessary  to  give  the 
people  a  place  all  along  the  line  from  which 
tbey  could  have  an  equal  stort  in  the  race; 
hence  tbe  100-foot  strip.  If  the  lOO-foot 
strip  had  not  been  set  apart,  those  who  in- 
tended to  make  the  race  would  have  been 
'npelled  to  start  from  the  highways  on  the 
Qu  lines  which  led  into  the  country,  and 


these-  were  only  four  rods  wide,  and  are  a 
mile  apart,  or  they  would  have  been  com- 
pelled to  pay  license  to  make  tbe  race  from 
the  lauds  adjoinbig  the  lauds  to  l>e  opened, 
for  which  privilege  in  many  cases  a  l^rge 
sum  of  money  would  hare  been  asked,  thus 
giving  a  decided  advantage  to  the  ricb;  and 
the  same  thing  might  have  been  ti-ue  of  the 
Indian  reservations.  The  lOO-foot  strip  gave 
all  an  equal  show.  It  is  alleged,  though, 
that  the  defendant  started  from  that  part  of 
the  Outlet  known  as  the  "Ponca  Reserva- 
tion." From  this  allegation  it  will  be  seen 
that  he  was  within  the  Ponca  reservation  be- 
fore the  hour  of  opening,  and  \t  is  contended 
that  the  act  of  March  2,  1880,  prohibited  p^- 
sons  from  entering  upon  and  occupying  any 
of  the  lands  west  of  the  ninety-sixth  degree 
of  longitude  before  the  same  was  opened  to 
Bettlemeut.  This  Is  true,  but  the  act  of 
March  3,  1883,  modified  the  act  of  Harcb  2, 
18S0,  to  the  extent  that  one  who  did  not 
enter  the  lands  opened  to  settlement  In  vio- 
lation of  the  president's  proclamation,  and 
who  was  otherwise  qualified,  could  make  en- 
try. Congress  and  the  president  were  deal- 
ing with  the  lands  to  be  actually  opened  to 
settlement  and  the  fact  that  the  defendant 
was  within  the  Ponca  Indian  reservation 
prior  to  the  time  of  o[)euing  did  not  disqual- 
ify him  from  making  homestead  ratry  on  a 
tract  within  the  country  opened  to  Bettle- 
meut on  September  16, 1893. 

For  the  reasons  herein  given,  the  Judgment 
of  the  lower  court  is  hereby  affirmed  at  the 
coats  of  the  appellant 

BURFORD,  C.  J.,  and  GILLETTE  and 
BEAUCUAMP,  JJ.,  concur.  HAINER,  J., 
who  tried  the  case  below,  and  PANCOAST, 
J.,  who  was  of  counsel,  not  sitting.  UIWIN. 
7,,  absent; 

(U  ou.  sm 

LONG  V.  McWILLIAMS. 

(Supreme  Court  of  Oklahoma.   July  16,  1002.) 

ACTION  FOR  ASSAULT— PLBADINQ— RIGHTS  OT 
MARRIED  WOMAN— DAHAQBS. 

1.  It  is  not  error  to  overrule  8  demurrer  to  a 
petition  which  alleges  that  the  defendant,  at  a 
certain  time  and  place,  willfully  and  mali- 
cIou?I.v  beat,  bruised,  and  wounded  the  plidn- 
tiff  with  a  stick  or  club,  thereby  caoBing  ber 
great  paio,  suffering,  and  mental  angaid,  t9 
her  damage  in  the  snm  of  $1,000. 

2.  By  the  laws  of  Oklahoma,  a  married  wo- 
man who  is  living  with,  and  performing  the  or- 
dinary duties  for,  her  husband,  may  sue  for 
and  recover  damages,  in  her  own  name  and 
right,  for  pain  and  suffering  occasioned  by  an 
assault  upon  her  person  by  a  third  party. 

'3.  Where  the  evidence  introduced  on  the  trial 
reasonably  tends  to  support  the  verdict  of  lie 
jury  nnd  jndprment  of  the  court,  this  court  will 
not  disturb  such  verdict  and  judgment 

4.  This  court  cannot  say  that  a  judgment  for 
^00,  allowed  as  damages  for  an  assault  witti 
a  heavy  cane,  which  disabled  one  arm  of  tbe 
n<;9aiiltpd  party  for  several  weeks,  and  caused 
fover,  pnin,  and  ftuffering.  is  so  excessive  sb  to 
require  a  new  trial. 
(Syllabus  by  the  Court) 
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Error  from  district  court,  Canadian  coun- 
ty; before  Justice  BenJ.  F.  Burneil. 

Action  by  Margaret  J.  McWiUlams  against 
J.  H.  Long.  Judgment  for  plaintiff,  and  de- 
fendant brlnga  error.  Affirmed. 

Pearl,  Goodwin  &  Reid,  for  plaintiff  In  er- 
ror. 

BURFORD,  C.  J.  The  defendant  In  error, 
Margaret  J.  McWilllame,  brought  lipr  action, 
in  tlie  district  court  of  Canadian  county, 
against  plaintiff , In  error,  J.  H.  Long,  to  re- 
cover Judgment  for  damages  alleged  to  have 
been  sustained  by  reason  of  an  unlawful  as- 
sault Long  flled  a  general  denial,  and  the 
cause  was  tried  to  a  Jury,  a  verdict  was  ren- 
dered, and  Judgment  pronounced  for  the 
plaintiff  for  fSOO  damages.  Long  appeals  to 
this  court. 

It  is  first  contended  that  th«  conrt  erred  in 
overruling  the  demurrer  to  the  petition.  The 
plaintiff  alleged  in  her  petition  that  the  de- 
fendant aniawfully  and  maliciously  struck, 
beat,  and  bruised  the  plaintiff  with  a  club, 
thereby  greatly  injuring  and  wounding  h^, 
and  causing  her  great  physical  and  mental 
suffering  and  anguish,  and  incapacitating  her 
for  work,  to  ber  damage  in  the  sum  of  $1,000. 
Every  material  fact  necessary  to  a  recovery 
was  averred  In  the  petition,  and  the  demurrer 
was  properly  overruled. 

On  the  trial  of  the  cause  it  developed  that 
the  plaintiff  was  a  married  woman,  living 
with  and  performing  the  ordinary  household 
duties  tor  her  husband,  and  that  she  was  not 
employed  for  wages  or  engaged  In  any  other 
avocation.  The  defendant  thereupon  moved 
to  dlfimlss  the  cause,  for  the  reason  tbot  she 
could  not  maintain  the  action  without  her 
husband  being  Joined;  which  motion  was  by 
the  court  overruled,  and  exceptions  saved. 
Couusel  for  plalntift  In  error,  In  contending 
for  the  above  theory,  have  evidently  over- 
looked chapter  40  of  our  statutes,  entitled, 
"Husband  and  Wife."  Section  15  of  that 
chapter  provides:  "From  and  after  the  pas- 
sage of  this  act,  woman  shell  retain  the  same 
legal  existence  and  legal  personality  after 
marriage  as  before  marriage,  and  sball  re- 
ceive the  same  protection  of  all  her  rights  as 
a  woman,  which  her  husband  does  as  a  man; 
and  for  any  Injury  sustained  to  her  reputa- 
tion, person,  property,  character  or  any  nat- 
ural right,  she  shall  have  the  same  right  to 
appeal  in  ber  own  name  alone  to  the  courts 
of  law  or  equity,  for  redress  and  protection 
that  her  husband  has  to  appeal  in  his  own 
name  alone,  provided,  that  this  act  shall  not 
confer  upon  the  wife  a  right  to  vote  or  hold 
office,  except  as  is  otherwise  provided  by 
law."  The  injury  complained  of  in  the  case 
at  bar  was  an  injur}'  to  the  person  of  the 
defendant  in  error,  and  she  had  the  right  to 
sue  In  her  own  name,  and  recover  such  ele- 
ments of  damages  as  were  the  proximate  re- 
sult of  the  alleged  assault,  and  which  the  law 
awards  her  as  ber  own  separate  property. 
The  general  rule  is  that  a  married  woman  en- 


gaged in  the  household  duties  for  ber  hus- 
band cannot  recover  for  loss  of  time,  but  that 
the  h\tsband  may  recover  for  such  loss.  We 
are  not  called  upon  to  decide  whether  this  Is 
the  rule  under  our  statute.  The  trial  court 
eliminated  this  question  by  instructing  the 
jury  that  the  plaintiff  on  the  trial  had  failed 
to  prove  any  damages  except  such  as  might 
be  allowed  for  pain  and  suffering,  and  con- 
fined the  jury  to  this  one  element.  There 
can  be  no  question,  under  our  statute,  but 
that  a  married  woman  may,  in  her  own  name 
and  right,  recover  damages  for  pain  and  suf- 
fering caused  by  an  unlawful  assault.  There 
was  no  prejudicial  error  in  the  ruling  on  the 
motion  to  dismiss  or  in  the  Instructions. 

The  further  contention  is  urged,  by  counsel 
for  plaintiff  in  error,  that  the  evidence  is  not 
sufficient  to  support  the  verdict  of  the  Jury. 
This  court  has  repeotedly  held  that  it  will  not 
disturb  the  judgment  of  the  trial  court  where 
there  Is  any  competent  evidence  reasonably 
t»idlng  tq  support  the  verdict  and  Judgment. 
In  this  case,  the  reasonably  fair  preponder- 
ance of  the  evidence  Is  In  favor  of  the  ver- 
dict, and  this  court  must  adhere  to  the  well- 
established  rule. 

It  is  lastly  contended  that  the  verdict  of 
the  Jury  is  KEcessive.  The  plaintiff  testified 
that  the  defendant  struck  her  on  the  arm 
with  a  heavy  cane;  that  she  was  partially 
disabled  for  about  six  weeks;  was  sick,  fever- 
ish, and  suffered  great  pain  and  agony.  Evi- 
dently, the  Jury  believed  her.  and  awarded 
her  the  sum  of  $300  as  a  plaster  fer  her 
wounded  feelings.  We  cannot  say  that  this 
amount  Is  so  exorbitant  as  to  be  excessive. 

We  find  no  error  in  the  record.  The  Judg- 
ment of  the  district  court  of  Canadian  coun- 
ty is  offirmed,  at  the  costs  of  the  plaintiff  in 
error.  All  the  Justices  concurring,  except 
BURWBLL,  J.,  who  tried  the  case  below,  not 
sitting,  and  IRWIN,  J.,  absent 


(u  oki.  no) 

HOPKINS  T.  DIPBRT. 
(Supreme  Court  of  Oklahoma.  July  17,  1002.) 

CONVBRSION— DRMURRBR— TBRDICT-IN- 

STRUCnONS. 

1.  In  an  action  to  recover  the  value  of  per- 
sonal property,  a  Reueral  denial  puts  in  Issue  the 
plaintiffB  alle»;atlon  of  ownership. 

2.  In  such  a  case,  an  answer  attempting  to 
set  up  a  defense  by  way  of  a  second  count, 
which  admits  the  taking  of  the  property,  and 
alleges  that  it  was  taken  under  a  chattel  mort- 
gage given  hr  the  husband  of  the  plaintiff,  and 
that  the  husband  of  the  plaintiff  was  the  own- 
er of  the  property,  does  not  state  a  defense, 
and  a  demurrer  thereto  was  properly  eustiiincd. 

3.  A  verdict  In  such  a  case,  after  the  formal 
parts,  including  the  title  of  the  case,  and  show- 
ing that  the  jury  was  impaneled  and  sworn, 
should  coDtnin  nothing  more  than  a  finding  of 
tile  issues  for  the  plaintiff,  and  an  assessment 
of  the  amount  of  recovery. 

4.  It  is  not  error  for  the  coart  to  give  oral 
instructious  in  civil  cHses.  to  the  Jury,  whet, 
written  instructions  are  not  asked  for  by  eitbei 
part.Y, 

(Syllabus  by  the  Conrt.) 
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Error  from  district  court,  Woodward  coun- 
ty; before  Jastlee  John  H.  Burford, 

Action  by  Catherine  Dipert  against  J.  H. 
Hopkins.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Charles  Swlndall,  for  plaintiff  In  error.  J. 
R.  Deane  and  S.  B.  Laune,  for  defendant  in 
error. 

PANCOAST.  J.  The  first  error  complained 
of  In  the  record  lu  this  case  is  that  the  court 
sustained  a  demurrer  to  the  second  defense 
set  up  lu  the  answer  of  the  defendant.  The 
petition  alleges  that  the  plaintiff  was  the 
owner  and  in  possession  of  certain  cows  and 
calves,  describing  them;  that  the  defendant 
wrongfully  took  the  goods  and  cattle  describ- 
ed, and  unlawfully  conv^ted  them  to  hia 
own  use,  to  the  damage  of  the  plaintlfC  In 
the  sum  of  $289;  and  that  the  plaintlfC  de- 
manded return  of  the  property,  which  was 
refused.  The  prayer  was  for  Jm^ment  for  • 
the  amount  of  the  damages,  the  value  of 
the  cattle,  with  Interest  at  7  per  c«it.  To 
this  petition  an  answer  was  filed,  containing, 
first,  a  general  denial,  and  for  a  second  de- 
fense the  defendant  admitted  that  he  had 
sold  the  fire  head  of  cows  and  three  calves 
described  in  the  i>etltion,  and  alleged  that 
they  had  been  taken  by  him  to  satisfy  a  cer- 
tain chattel  mortgage  and  note  executed  by 
Samuel  Dipert,  the  husband  of  the  plaintiff, 
and  that  the  defendant  had  afterwards  sur- 
rend^ed  a  certain  note  to  the  husband  of 
the  plaintiff,  and  released  the  mortgage  given 
to  secure  the  same,  and  bad  delivered  to  the 
plaintiff  certain  stock  that  remained  unsold, 
upon  an  agreement  not  to  make  any  further 
costs,  and  to  waive  all  right  and  title  that 
she  formerly  claimed  In  the  cattle. 

A  ;rery  casual  reading  of  the  pleadings  will 
show  that  every  fact  that  could  hiave  been 
proven  under  the  second  alleged  defense 
could  have  been  proven  under  the  general 
denial,  and  therefore  the  alleged  second  de- 
fense was  mere  surplusage,  and,  taken  alone, 
did  not  constitute  a  defense  to  the  cause 
of  action  set  forth  In  the  petlUon.  When  a 
general  denial  Is  sufficient  to  entitle  a  party 
to  make  a  complete  defense  to  an  action,  it 
Is  not  good  practice  to  attempt  to  set  up  a 
state  of  facts  or  defense  by  way  of  a  second 
count,  which  can  be  proven  under  the  gen- 
eral  denial;  and  unless  such  second  defense 
does  contain  av^ments  of  facts  which  can- 
not be  proven  under  the  general  denial,  and 
which  amount  to  a  defense.  It  does  not  state 
facts  sufficient  to  constitute  a  defense  to  the 
action,  and  a  demurrer  thereto  should  be 
sustained. 

The  allegation  in  the  second  count  of  the 
answer,  that  Samuel  Dipert  was  the  owner 
of  the  cattle,  was  not  necessary,  as  the  de- 
nial of  the  plalntlfrs  ownership  would  allow 
tie  defendant  to  prove  the  ownership  of  any 
other  person.  Before  the  plaintiff  could  re- 
cover  Dnd«r  her  iwtitlon,  she  must  prove 


that  she  was  the  owner  of  the  property: 
and  the  defendant.  In  order  to  show  that  she 
was  not  the  owner,  might  show  that  some 
one  else  was  the  owner. 

The  contention  that  the  court  erred  In  its 
instructions  given  upon  the  value  of  the 
property  taken,  if  the  plaintiff  was  found  en- 
titled to  recover,  is  without  any  mo-lt  what- 
ever. The  Instruction  upon  this  proportion 
was  brief  and  to  the  point,  and  was  that,  if 
the  Jury  found  Uiat  the  plaintiff  was  the 
owner  of  the  prop^ty,  and  that  the  same 
was  unlawfully  taken  from  her,  then  that 
the  Jury  should  return  a  verdict  for  the 
plaintiff,  and  "fix  the  amount  of  her  recov- 
ery at  the  reasonable  market  value  of  the 
cows  and  calves  at  the  time."  There  can 
be  no  question  but  that  this  is  the  correct 
rule.  The  value  of  the  property  at  the  time 
It  was  taken  is  the  only  rule  in  such  cases. 
Under  our  statute  there  are  other  rules  laid 
down  in  addition  to  this  one,  but  the  first 
rule  laid  down  by  the  statute  Is  followed 
here.  There  are  cases  In  which  the  party 
would  not  only  be  entitled  to  recover  the 
market  value  of  the  property  takoi,  but 
would  be  entitled  to  recover  the  highest  mar- 
ket value  at  any  time  between  the  time  of 
the  conversion  and  the  verdict,  and  also  com- 
pensation for  time  and  money  properly  ex- 
pended In  pursuit  of  the  property.  This  was 
not  a  case,  however,  in  which  the  last  two 
rules  named  would  apply. 

Counsel  also  seem  to  think  that  the  form 
of  the  verdict  In  this  case  was  not  correct, 
because  It  does  not  state  whether  the  dam- 
ages assessed  were  tor  the  market  value  of 
the  cattle  at  the  time  they  were  tak^  or  for 
the  highest  market  value  of  the  property  at 
any  time  between  the  time  of  the  taking  and 
the  rendition  of  the  verdict.  In  no  case 
shotUd  the  verdict  contain  any  such  state- 
ment no  matter  what  rule  of  damages  la 
applied,  and  no  matter  what  the  evidence 
might  be  in  the  case.  The  verdict  should, 
beyond  the  formal  part  contain  nothing 
more  than  the  finding  for  the  plaintiff,  and 
the  amount  of  the  recovery. 

Nor  does  the  record  show  the  verdict'  to 
be  excessive  In  this  case.  Tbe  amount  of 
the  recovery  was  fixed  at  ¥145,  while  the 
amount  claimed  was  (288.  There  was  am- 
ple evidence  upon  which  to  base  a  rordlct 
for  this  amount  and  the  value  of  the  pn^ 
erty  was  a  question  for  tbe  jurj  exclortvely. 

The  next  assignment  of  wror  is  that  the 
court  gave  oral  instructions  to  the  jury.  We 
think  that  counsel  make  this  aselgnment  un- 
der a  misapprehension  of  the  provisions  of 
the  statute  on  the  questim  of  InstructlonB 
to  Juries.  The  fifth  8Ut>divlsion  of  section 
287  of  the  Code  of  Civil  Procedure  provides 
that:  "When  the  evidence  la  concluded,  and 
either  party  desires  special  Instructions  to 
be  given  to  the  Jury,  snch  Instructions  shall 
be  reduced  to  writing,  numbered,  and  sign- 
ed by  the  party  or  his  attorney  asking  the 
same,  and  delivered  to  the  court  The  court 
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ahall  give  general  instroctlons  to  the  Jury, 
which  shall  be  In  writing,  and  be  numbered, 
and  signed  hy  the  Judge,  if  required  bjr  either 
party.'*  This  section  does  not  require  the 
general  Instrnctlons  to  be  In  writing,  unless 
ft  is  demanded  by  one  of  the  parties  to  the 
case.  lu  other  worda,  either  party  In  the 
trial  of  a  case  may  require  the  Instructions 
to  be  In  writing,  and.  If  ao  required  at  the 
ipK^ter  ttane,  the  court  Is  then  In  duty  bound 
to  reduce  the  Instmctlona  to  writing,  and 
number  and  sign  them.  There  la  nothing  In 
this  case  to  Indicate  that  any  demand  wan 
made  upon  the  court  to  reduce  his  Instructions 
to  writing,  either  the  general  Instructions  or 
the  explanatory  instruction  given  when  the 
Jury  returned  into  court  It  la  true  that  an 
exception  was  saved  to  each  and  every  In- 
struction, and  the  record  shows  that  each  In* 
struction  given  by  the  court  was  signed,  end 
noted  as  given.  The  record  contalnlD^  no  de- 
mand for  written  Instructions,  there  was  no 
error  In  giving  the  InstructlonB  orally. 

This  C(nicludes  ell  the  assignments  of  error. 
We  see  no  error  in  the  proceedings  of  the 
<!Ourt  below,  and  the  judgment  moat  therefore 
fie  affirmed.  All  the  Jmtlces  concurring,  ex- 
cept BURFORD,  0.  J.,  who  tried  the  ease  be- 
low, not  sitting,  and  IRWIN,  3^  absent 


(11  Okl.  esB) 

GBI8T  V.  GOSBT  et  at 

<Sapreine  Court  of  Oklahoma.  July  17,  1902.) 

HOUBSTBAD— PBSCBHT— INJUNCTION-JUDO- 
HBNT-COLLATBRAI*  ATTACK— BB- 
LIBF  IN  BQUITT. 

1.  In  case  of  the  death  of  an  entryman,  the 
homestead  held  under  the  laws  of  the  United 
Htates  descends  to  the  widow.  If  there  be  one, 
and  not  to  the  heirs  generally. 

ii.  If  property  is  wrongfully  levied  upon,  the 
party  interested  must  proceed  In  the  court  from 
whi^  the  execution  issued  to  have  the  levy 
dischar«d.  and  cannot  obtain  the  desired  re- 
lief by  iDjunction  in  a  separate  action. 

3.  where  an  action  was  brought  in  Cleve- 
land county,  and  a  summons  was  wrongfully  la- 
aned  to,  and  served  upon,  one  of  the  detendaDts 
in  Canadian  county,  the  defendant  served  in 
Oaua^aa  county  cannot,  after  allowins  the 
case  to  go  by  default,  have  the  sheriff  enjoined 
from  selling  property  levied  upon  under  an 
«zecution  issued  upon  such  judgment. 

4.  A  party  claiming  an  interest  in  property 
levied  upon  under  an  execution  has  an  adequate 
l^^edy  at  law.  by  way  of  motion,  to  have  the 
property  released  from  the  levy. 

5.  When  the  judgment  of  a  court  of  record 
contains  a  finding  that  due  persona!  service  was 
made  upon  the  defendant,  such  judgment  will 
be  upheld,  and  the  same  cannot  be  attacked  in 
an  Injunction  proceeding. 

6.  Section  4464  of  the  Statutes  of  1893  pro- 
vides an  ample  remedy  for  all  matters  com- 
plained of  in  this  case. 

7.  Equitable  relief  cannot  be  given  where  par- 
ties have  negligently,  or  without  cause,  failed 
to  present  their  defenses  to  the  court  in  which 
the  action  was  brought. 

<Syllabns  by  the  Court.) 

Brror  from  district  court,  Canadian  coun- 
ty; before  Justice  Clinton  F.  Irwin. 


f  4.  8ee  Bxecutton,  vol.  21,  Cent.  Dig.  |  1M. 


Action  by  Mary  C.  Crist  agahist  A.  A.  Cos- 
by and  others.  Judgment  for  defendants^ 
and  plaintlflr  brings  error.  Affirmed. 

Forrest,  Lowe  &  Sheller,  for  plaintiff  in  er- 
ror. W.  L.  Baxter  and  Cotteral  &  Hornw, 
for  defendants  In  error. 

PANCOAST.  J.  On  the  29th  d*y  of  June, 
1900,  the  plabitur  In  error  (plaintiff  below) 
commenced  her  acUon  tn  the  district  court 
of  Canadian  county,  and  obtalnea  a  tempo- 
rary ord«  cS  injunction  trom  the  probate 
court  of  that  county;  the  petition  In  the  case, 
omitting  the  caption,  being  as  follows:  "For 
her  cause  of  action  the  plaintiff  all^^es:  (1) 
That  she  is,  and  for  more  than  four  years  last 
has  been,  an  actual  resident  of  the  coun^  of 
Canadian.  That  she  settled  with  ber  hus- 
band, one  M.  Thomas,  In  the  Cheyenne  and 
Arapahoe  Indian  reservation  on  the  evening 
of  said  reservation  for  settlonent  In  1892,  and 
for  more  than  five  years  thereafter  resided  up- 
on said  land  with  her  husband,  said  M.  Thom- 
as, who  made  valuable  Improrements  there- 
on, and  cultivated  the  same,  and  the  same^ 
during  all  of  said  time,  was  tiie  homestead  of 
said  M.  Thomas,  and  this  plaintiff,  his  vrHe. 
The  said  land  was  described  as  follows,  to 
wit:  *The  S.  E.  ^  of  Sec.  7,  townsh^r  11, 
range  7  west  I.  H.,  in  Canadian  county,  O. 
T.,'  and  is  the  same  land  referred  to  In  the 
levy  of  a  certain  execution  now  In  the  hands 
of  the  defendant  Cosby,  hereinafter  more 
specifically  referred  to.  (2)  Plaintiff  further 
alleges  that  on  or  abont  the  20th  day  of  Ap- 
ril, 1898,  the  said  M.  Thomaa  departed  this 
life,  leaving  this  plaintiff  and  Jacob  ThMnas, 
Roy  Thomas,  and  Stella  Thomas,  his  minor 
children,  residents  upon  said  land;  that  there- 
after, to  wit  on  or  about  the  7th  day  of  June, 
1900,  plaintiff  united  In  marriage  with  W.  H. 
Crist  who  Is  now  her  husband,  and  the  plain- 
tiff says  that  she  Is  the  same  perstm  de- 
scribed in  the  said  execution  In  the  hands  of 
the  said  defendant  Coaby,  refored  to.  (8> 
The  idalntiff  further  all^^  that  on  or  about 
the  1st  day  of  May,  1898,  she  was  Induced  to 
sign  a  certain  paper,  which  she  was  led  to 
believe  and  did  believe  was  an  application  for 
life  insurance,  but  which  afterwards  proved 
to  be  a  promissory  note  for  the  sum  of  eighty- 
eight  doUars  and  eighty  cents  <$88.80);  that 
the  note  was  payable  to  the  order  of  one  B. 
M.  Cohen,  according  to  her  best  recollection 
and  belief,  the  said  Cohen  being  thok  and 
tb«:e  solicitor  for  a  life  insurance  company, 
and  the  said  notes  wera  given  by  plaintiff  lu 
conslderatltHi  of  certain  life  insurance  then 
and  there  contracted  for  through  the  said 
Cohen,  but  which  the  plaintiff  never  received 
or  accepted,  and  which  was  never  issued  to 
her;  that  the  said  Cohen  soon  thereafter  de- 
parted from  the  county  of  Canadian,  and.  that 
plaintiff  has  never  had  any  knowledge  of  his 
whereabouts  since  his  dquirtare.  (4)  Plain- 
tiff farther  alleges  that  the  said  Andrew 
Klngkade,  mentioned  In  Exhibit  A,  haeto  at- 
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tached,  was  also  a  life  ineurance  agent  and 
copartnra'  with  tbe  aaid  Cohen  In  tbe  Bald 
transaction,  but  plaintiff  avers  that  be  was 
not  a  payee  nor  party  to  said  promissory 
note;  that  said  Kingknde  is  a  resident,  or 
was  thereafter  a  resident,  In  the  county  of 
Cleveland,  residing  In  the  city  of  Norman,  In 
said  county.  (5)  Plaintiff  further  alleges  that 
thereafter  plaintiff  received  a  summons  from 
the  probate  Judge  in  the  county  of  Cleveland, 
purporting  to  summon  the  plaintiff  to  appear 
in  an  action  before  said  probate  judge  against 
this  plaintiff  for  the  recovery  of  the  amount 
In  said  note;  that  the  said  summons  required 
the  appearance  of  the  plaintiff  before  said 
judge  to  answer  on  the  24th  day  of  August, 
1899;  that  the  same  was  not  served  on  plain- 
tiff until  the  28th  day  of  August,  1809,  and 
such  was  the  only  service  of  her  in  said  case, 
and  tbe  said  Andrew  Kingkade  and  the  said 
Cohen  were  made  codefendants  In  tbe  said 
action  against  the  plaintiff.  And  the  plain- 
tiff avers,  from  information  and  belief,  that 
tbe  making  of  the  said  Andrew  Kingkade  de- 
fendant in  tbe  said  proceedings  in  tbe  said 
action  b&fore  the  said  probate  Judge  was  for 
tbe  single  and  only  purpose  of  making  excuse 
and  pretense  to  Issue  a  summons  to  tbe  coun- 
ty of  Canadian  by  tbe  said  probate  judge  in 
the  said  proceedings;  that  said  Kingkade  was 
not  a  party  to  said  note,  but  plaintiff  says 
that  he  was  the  agent  of  the  said   In- 
surance Company.  And  plaintiff  says  that 
the  summons  Issued  by  tbe  said  probate  judge 
was  directed  to  the  sheriff  of  Canadian  coun- 
ty, wherein  this  plaintiff  was  found,  and  was 
served  therein  at  the  time  and  In  the  man- 
ner as  heretofore  stated;  that  no  service  was 
had  upon  the  said  Kingkade  nor  upon  either 
of  the  said  codefendants  In  tbe  county  of 
Cleveland  nor  elsewhere;  that  tbe  said  pro- 
bate judge,  notwithstanding  there  was  no 
summons  served  upon  tbe  said  Kli^feade  in 
the  county  of  Cleveland,  nor  upon  the  said 
Cohen  in  the  said  county,  proceeded  to  render 
judgment  In  said  cause  against  this  plaintiff, 
and  plaintiff  hereto  attacbes  a  copy  of  tbe 
Judgment  so  then  and  there  entered,  and  a 
transcript  thereof  Is  filed  with  the  district 
clerk  In  and  for  the  county  of  Canadian,  be- 
ing tbe  same  transcript  upon  which  the  ex- 
ecution hereinafter  referred  to  was  Issued, 
and  marks  the  same  Exhibit  A,  and  makes 
tbe  same  part  of  this  petition.  (0)  Plaintiff 
further  alleges  that  the  said  defendant  A.  A. 
Cosby  1b  the  sheriff  of  Canadian  county,  Okla- 
homa, and  that  such  sheriff  received  the  ex- 
ecution issued  upon  said  transcript,  and  by 
virtue  of  said  execution  has  made  a  levy  up- 
on certain  property,  and  has  advertised  the 
same,  and  is  about  to  sell  said  property,  and 
unless  restrained  will  sell  the  same.  Said 
property  is  described  as  follows,  to  wit:  'One 
dwelling  house  and  bam  and  all  other  build- 
ings located  on  the  8.  E.  U  of  section  (7) 
seven,  township  (11)  eleven,  range  7  west  I. 
in  Canadian  county,  O.  T.'   Also  tbe  un- 


divided one-third  Interest  In  all  growing 
crops  located  upon  tbe  above-described  land, 
which  were  levied  upon  to  Ratlsfy  said  Judg- 
ment (7)  Plaintiff  further  says  that  the  levy 
upon  said  property  Is  made  upon  tbe  assump- 
tion that  said  property  belongs  to  this  plain- 
tiff, when  in  truUi  and  fact  plaintiff  Is  not 
tbe  owner  of  said  property,  nor  any  part 
thereof  in  her  own  right;  that  whatever  in- 
terest she  has  therein  la  In  tbe  nature  of  a 
Qduciary  Interest;  that  the  improvements  re- 
ferred to  upon  said  land  are  perman^it  and 
lasting  Improvements,  and  are  a  part  of  said 
real  estate,  and,  as  such,  are  not  subject  to 
levy  as  the  property  of  this  plaintiff;  that 
the  title  to  tbe  land  upon  which  said  Improve- 
ments are  located  is  atlll  In  the  government 
of  the  United  States,  though  the  heirs  of  tlie 
said  Thomas,  deceased,  have  a  right  to  ac- 
quire title  thereto  under  the  laws  of  the  Unit- 
ed States  by  making  tbe  requisite  proofs  of 
said  settlement  and  improvements  by  said 
Thomas;  that  the  said  one-third  Interest  to 
tbe  said  crop  of  wheat  referred  to  In  said 
levy  Is  the  property  belonging  to  the  said 
heirs  of  tbe  said  Thomas,  deceased,  and  is 
not  the  personal  property  of  this  plaintiff,  but 
her  only  Interest  In  and  to  said  wheat  la  as 
tbe  administratrix  of  tbe  said  Thomas,  and 
that  her  Interests,  If  auy  such  be  had,  is  joint 
with  the  heirs  of  the  said  Thomas,  deceased, 
and  not  a  several  and  distinct  Interest.  (8) 
Plaintiff  alleges  that  the  said  judgment  In  tbe 
said  probate  court  of  the  said  Cleveland  coun- 
ty is  of  no  force  and  effect  against  this  plain- 
tiff, for  the  reason  that  said  probate  judge 
had  no  Jurisdiction  ov«  tbe  person  of  this 
plaintiff,  according  to  law.  Wherefore  plain- 
tiff prays  that  a  temporary  Injunction  issue 
restraining  the  said  Cosby  from  selling  the 
said  property  pending  this  action,  that  on  the 
final  hearing  the  court  will  decree  that  said 
Judgment  Is  null  and  void,  and  that  plaintiff 
be  granted  such  other  and  further  relief  as 
in  equity  may  be  deemed  right  and  just."  To 
this  petition  a  general  demurrer  was  filed  and 
sustained.  The  plaintiff  electing  to  stand  up- 
on tbe  petition,  the  case  Is  bronght  here  for 
review. 

It  Is  contended  by  the  plaintiff  In  error: 
First.  That  tbe  improvements  levied  upon 
by  the  sheriff  were  permanent,  and  a  part  of 
the  realty,  and  were  necessary  to  the  making 
of  final  proof  on  the  land;  that  tbe  same  did 
not  belong  to  the  plaintiff  in  error,  but  be- 
longed to  tbe  heirs  of  M.  Thomas,  tbe  heirs 
being  the  plaintiff,  the  widow,  and  three 
minor  children.  Second.  That  the  Judgment 
was  void,  for  the  reason  that  Cohen  and 
Kingkade,  who  were  codefendants  of  the 
plaintiff  In  error  In  the  action  In  Cleveland 
county,  had  no  interest  in  the  subject-matter 
of  the  action,  and  were  fraudulently  made 
parties  for  the  purpose  of  obtaining  service 
upon  the  plaintiff.  Third.  That  the  probate 
court  of  Cleveland  county  never  had  Jurls- 
dlctloD  of  the  |;ilalnUfl,  for  the  reason  tbat 
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Judgment  was  rendered  on  the  24tb  A&y  of 
August.  1899,  and  the  Bummons  was  not  serv- 
ed upon  her  until  the  28tii  day  of  August,— 
foar  days  after  the  rendition  of  the  Judgment. 
Fourth.  That  the  Judgment  iu  Cleveland  coun- 
ty had  been  fraudulently  obtained,  and  that 
no  consideration  had  been  given  for  the  notes 
sued  on. 

The  first  contention  of  the  plaintiff  in  error 
is  not  well  founded,  and  the  petition  la  not 
good  upon  that  ground,  for  two  reasons: 
First,  that  the  homestead,  upon  th^  death  of 
the  entryman,  descended  to  the  widow,  and 
not  to  the  heirs,  as  is  plainly  seen  by  refer- 
ence to  section  2291  of  the  homestead  laws 
(Kev.  St.  U.  S.  1878,  p.  420).  The  heirs  only 
take  In  cases  where  there  is  iio  widow.  But, 
if  this  were  not  true,  the  petition  could  not 
be  sustained  on  this  grouud,  for  the  reason 
that  the  plaintiff  has  an  adequate  remedy  at 
law  by  way  of  motion  to  release  the  property 
from  levy.  This  remedy  is  brief  and  ef- 
fective. "White  Crow  v.  White  Wing.  3  Kan. 
276;  Harrison  t.  Andrews,  18  Kan.  535;  Green 
T.  McMnrtry.  20  Kan.  189;  Bank  t.  Huntoon, 
(Kan.  Sup.)  11  Pac.  3C9. 

It  was  held  In  the  case  of  White  Crow  t. 
White  Wing,  supra,  in  Kansas,  at  a  very 
early  day,  that  any  persoa  interested  in  the 
defeat  of  a  sale  might,  although  be  was  not 
a  party  to  the  suit  move  the  court  to  set 
aside  such  sale.  Tliis  case  has  been  followed 
In  numerous  cases,  and  In  Green  v.  McMurtry, 
supra,  the  court  said:  "The  fact  that  the 
defendant  was  not  legally  served  with  sum- 
mons, and  the  fact  that  he  was  not  legally 
and  technically  a  party  to  the  action,  would 
not  deprive  him  of  the  privilege  of  making 
such  a  motion.  Any  person  Interested  In  a 
snit  may  make  a  motion  with  reference  to  his 
interest,  whether  he  is  technically  a  party 
thereto  or  not."  The  general  rule  that  an 
Injunction  will  not  be  Issued  where  there  is  a 
plain  and  adequate  remedy  at  law  Is  appli- 
cable here.  There  Is  certainly  no  reason  for 
multiplying  suits  when  a  full  and  complete 
remedy  exists,  and  by  the  most  direct  and 
informal  method  that  could  exist  In  the 
case  of  Rullman  v.  Hulse  (Kan.  Sup.)  6  Pac. 
176,  It  was  held  that:  "Before  a  summons 
can  be  rightfully  Issued  from  one  county  to 
nnother,  the  person  served  with  the  summons 
In  the  county  in  which  the  action  is  brought 
must  have  a  real  and  substantial  Interest  in 
the  subject  of  the  action  adverse  to  the  plain- 
tiff, and  against  whom  some  suhstantlal  re- 
sult may  be  obtained;  and  the  action  must 
be  rightfully  brought  In  the  county  in  which 
it  Is  brought  and  as  against  the  person  served 
with  the  summons  In  such  county."  This 
rule  was  laid  down  in  Dunn  v.  Hazlett,  4 
Ohio  St  435,  and  Allen  v.  Miller,  11  Ohio  St 
374.  and  Is  followed  and  upheld  by  the  su- 
preme court  of  Kansas  in  KuUman  v.  Hulse, 
supra,  and  Wells  v.  Fatten,  33  Pac.  15.  But 
while  it  is  held  that  a  summons  Issued  to  a 
foreign  county,  where  tbe  party  served  in  the 


county  wha%  the  action  Is  brought  has  no  sub- 
Btantlal  lnt«est  In  the  subject  of  the  action.  Is 
founded  upon  a  wrongful  act,  and  cannot  be 
supported,  yet,  In  order  that  the  defendant  In 
the  action  may  take  advantage  of  the  wrong- 
ful act,  he  must  presoit  tliat  question  at  as 
early  a  stage  as  Is  possible  In  the  case  In 
which  the  snmmona  was  wrongfully  issued. 
He  cannot  allow  Judgment  to  be  taken 
against  him  by  default  withont  attempting  to 
preserve  bis  rights,  and  after  Judgment  la 
rendered  commence  a  separate  action,  and 
obtain  the  relief  that  he  would  have  been  en- 
titled to  if  he  had  gone  directly  to  the  court 
that  rendered  the  Judgment,  and  tested  the 
Jurisdiction  of  the  court  In  that  ease.  No 
good  reason  can  be  presented  why  a  defend' 
ant  who  has  been  improperly  and  fraudulent- 
ly made  a  party  to  a  suit  should  not  present 
to  the  court  In  which  the  action  Is  brought 
all  the  defenses  which  can  be  presented.  In- 
deed, It  has  been  held  that  defenses  of  this 
character,  If  not  taken  advantage  of  in  tbe 
action  in  which  they  exist  until  after  the  par- 
ties have  answwed  to  the  merits,  will  be 
waived,  and  the  defendant  will  not  afterwards 
be  heard  to  say  that  the  trial  court  had  no 
Jurisdiction.  Such  questions  may  be  waived 
if  not  settled  before  proceeding  to  try  the 
other  Issues  In  the  case,  or  by  allowing  the 
case  to  go  by  default,  and  making  no  defense 
whatever.  The  plaintiff  In  error  should  have 
proceeded  diligently  in  the  case  in  which  the 
Judgment  was  rendered,  and,  having  failed  to 
do  so,  cannot  obtain  relief  by  injunction  in 
a  separate  suit 

If  it  be  true,  as  contended,  that  Judgment 
was  rendered  four  days  prior  to  the  service 
of  tbe  summons,  such  defect  cannot  be  taken 
advantage  of  here.  Tbe  Judgment  In  this 
case,  as  shown  by  the  exhibit  attached  to  tbe 
petition,  contains  a  finding  of  the  court  that 
due  personal  s^vlce  was  made  upon  the  de- 
fendant. This  Is  sufficient  to  uphold  the 
Judgment  and  the  same  cannot  be  attacked 
In  an  Injunction  proceeding.  Dexter  v.  Coch- 
ran, 17  Kan.  447.  Such  finding  and  adjudi- 
cation are  prima  facie  evidence  of  due  and 
legal  service  of  summons,  and  the  presump- 
tion thus  raised  cannot  be  overthrown  by  an 
all^ation  of  tbe  fact  that  the  summons  was 
not  served  until  four  days  after  the  Judg- 
ment was  rendered.  There  Is  nothing  said 
in  tbe  petition  as  to  what  the  return  of  the 
sheriff  on  the  summons  was.  The  court  must 
have  looked  to  the  summons,  and  based  the 
finding  that  due  service  was  had  upon  the 
return.  And  even  the  return  of  a  sheriff  Is 
conclusive,  and  cannot  be  questioned  by  an 
Injunction  action.  Goddard.v.  Harbour  (Kan. 
Sup.)  44  Pac.  1065,  54  Am.  St  Rep.  608.  If 
the  return  of  a  sheriff  cannot  be  attacked  In 
an  Injunction  proceeding,  a  fortiori  will  the 
rule  apply  to  the  judgment  of  a  court,  where 
It  affirmatively  appears  from  the  Journnl  en- 
try of  the  Judgment  that  due  service  was  had. 
No  one  can  contradict  that  which  the  record 
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actuolly  avers;  and,  were  not  tills  tbe  role, 
the  greatest  confusion  would  prevail.  There 
would  be  bnt  little,  If  any.  solemnity  to  the 
judgment  of  a  court,  and  a  great  multiplicity 
of  suits  would  be  the  rule.  Dressy  t.  Wood. 
15  Kan.  344;  Omn  v.  Bank,  16  Kaq.  841; 
O'DriscoIl  V.  Soper,  1»  Kan.  574. 

Xt  may  be  argued  that  the  defendant  could 
not  hare  defended  against  this  suit,  because 
Bavlce  was  not  made  until  after  the  Judg- 
ment was  rendered.  Conceding  this  conten- 
tion to  be  true,— which  must  be  conceded  un- 
der the  demurrer,— yet  we  have  a  epeclflc 
8tatut(»7  provision  coverlDg  just  such  cases. 
Section  4461  of  the  Statutes  of  1893  specifical- 
ly provides  bow  and  in  what  cases  courts  may 
vacate  or  modify  their  own  judgments  or  or- 
ders at  or  after  the  term  at  which  the  Judg- 
ment iB  rendered  or  the  order  made.  The 
third,  fourth,  and  seventh  provisions  of  that 
flecti<m  are  ample  to  cover  all  the  questions 
of  this  case.  It  a  summons  Is,  In  fact,  fraud- 
ulently Issued,  and  there  Is  no  opportunity  to 
d^end,  "the  party  sed^lng  to  vacate  or  modi- 
fy a  judgment  or  order  may  obtain  an  otAtr 
tnspendlng  proceedings  on  the  whole  or  part 
thereof  •  ♦  •  ^jpon  It  being  rendo'ed 
probable  •  •  •  that  the  party  Is  entitled 
to  have  such  Judgment  or  order  vacated  or 
modmed."  Section  4469,  St.  1893.  This  ar- 
ticle, making  provision  for  the  vacation  of 
Judgments,  applies  to  all  the  courts  of  rec- 
ord of  this  territory.   Section  4472,  St  1893. 

What  is  said  here  of  the  third,  contention 
applies  with  equal  force  to  the  fourth  one. 
There  Is  a  general  underlying  principle  here 
covering  this  entire  case  that  seems  to  have 
been  entirely  overlooked  by  counsel.  The 
general  role  that  equitable  relief  cannot  be 
given  where  parties  have  negligently  or  with-, 
out  cause  tailed  to  present  their  defenses  ap- 
plies here.  There  is  no  allegation  whatever 
in  the  petition  that  any  application  baa  been 
made  for  relief  to  the  court  that  rendered 
the  Judgment;  and  undw  ail  circumstances, 
where  there  has  been  no  such  appllcati<m, 
the  rule  Is  general  that  an  Injunction  will  be 
denied.  In  16  Am.  &  Bng.  Bnc.  Law  (2d  Ed.) 
p.  S74,  it  Is  said:  "The  only  cases  In  which 
equity  wiU  relieve  against  a  Judgmoit  on 
grounda  which  might  have  been  avaUed  of  as 
a  defense  to  the  action  at  law  are  where  the 
party  was  prevented  trom  making  such  de- 
fense, not  through  any  lack  <tf  diligence  on 
bl8  part,  but  through  fraud,  acddoit,  sur- 
prise, w  some  adventitloua  circumstances  be* 
yond  hie  control.  Tbls  proportion  has  bem 
80  rqteatedly  affirmed  that  It  has  become  a 
principle  and  maxim  of  equity,  and  It  Is  so 
Inflexible  tliat  it  will  not  be  abrogated  even 
where  the  jtldgment  Is  manifestly  wroug  in 
law  or  fact,  or  will  work  injustice  or  hard- 
ship."  See,  also,  the  cases  there  cited. 

The  judgment  of  the  court  below  Is  affirm- 
ed. All  the  justices  concurring,  except  IB- 
WIN.  J.,  who  tried  the  case  below,  not  sit- 
ting, and  HAIKER  and  BUKWJGLL,  JJ.,  who 
concur  In  the  result  reached. 


(12  Okl.  1») 

HBBEISBN  V.  HATOHELLl 
(Supreme  Goort  of  Oklahoma.  July  18,  1002.) 

UNLAWFUL  DETAINER— WHEN  LIBS. 
1.  Where  two  persons  are  contesting  for  a 
tract  of  government  land  on  the  ground  of  prior 
settlement,  and  each  party  ia  in  possession  of 
80  acres  thereof,  and  the  contest  u  dosed,  the 
entry  of  one  canceled,  and  the  other  allowed  to 
make  homestead  entry  of  the  land,  and  snbse- 
guently  the  defeated  entryman  files  a  [letitian 
praying  for  department  BUpervisoir  authority 
and  for  a  rehearing,  ani  petitioiier  ia  granted  a 
rehearing,*  and  is  given  30  days  to  nJe  affida- 
vits and  brief  as  to  why  a  rehearing  should 
be  granted,  and  the  successful  contestant  is 
given  the  same  time  to  file  affldavits  and  brief 
as  to  why  a  rehearing  should  not  be  granted, 
all  affidavits  and  briefs  to  be  served  on  the 
opposite  party,  sach  order  has  the  effect  of  re- 
opening the  contest  for  further  consideration: 
and  an  action  for  unlawful  detainer  commenced 
by  the  contestant  after  the  contest  had  been 
originally  closed,  and  after  the  entry  of  his  ad- 
versary bad  been  canceled  and  his  entry  filed, 
bnt  after  the  order  was  made  by  the  secretary 
of  the  Interior  on  the  petition  for  rehearing, 
directing  each  p'arty  to  make  their  respective 
showing  for  and  against  snch  rehearing,  and 
before  the  secretary  had  either  allowed  or  de- 
nied such  rehearing,  is  prematurely  commenced, 
and  should  be  dismissed  at  the  cost  of  die 
party  bringing  such  action.  Unlawful  detainer 
will  not  He  to  remove  an  unsuccessful  claimant 
from  a  tract  of  government  land  until  the  con- 
troversy between  the  parties  is  finally  aetUed 
in  the  interior  department. 
■  (Syllabus  by  the  Court.) 

Error  from  district  court,  Kay  county;  be- 
fore Justice  Bayard  T.  Halner. 

Action  by  Frank  Hatchell  against  Arnold 
Hebelsen.  From  Judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed. 

Bansom  &  Bailey,  for  plaintiff  In  etrw. 
T,  H.  Ouppage  for  defendant  in  error. 

BUBWELIi,  J.  This  Is  an  action  at  un- 
lawful detainer  to  recover  the  posseerton  ot 
the  N.  E.  U  of  section  28  N.,  of  rai^  1  E.. 
of  the  Indian  meridian,  in  Kay  conn^.  The 
facts  In  this  case  are  about  as  follows:  Ar- 
nold Hebelsen  on  October  27,  1896,  filed  a 
homestead  entry  on  the  land  In  question,  and 
Frank  Hatchell  contested  him.  The  contest 
was  decided  In  favor  of  Hatehell,  and  on  N> 
Temba  18,  1899,  Hebelseai'a  motloa  for  re- 
view  was  denied,  and  his  homestead  entry,  aa 
a  result  thereof,  was  cancded.  and  HatdieU 
allowed  to  file  on  tbe  land  on  December  12. 
1899.  Hebdsen  then  filed  a  petition  asking 
for  department  supervisory  authority,  which 
petition  was  granted  by  departmatal  letter 
of  May  11,  1900,  which  la  as  foUowa:  "De- 
partm^t  of  the  Interior.  May  11th,  1900. 
Frank  Hatchell  vs.  Arnold  Hebelsen.  Mo- 
tion for  Rehearing.  The  Commissioner  of  the 
General  Land  Office.— Shr:  Arnold  Hebelsen 
has  filed  a  petition  asking  for  the  exercise  of 
department  supervisory  authority,  with  a 
view  to  a  further  or  supplemoitaiy  heaxii^ 
bi  the  unreported  case  of  Frank  Hatchtil  vs. 
said  Hebelsen,  decided  September  8,  1899. 
and  adhered  to  on  review  November  18.  Tbe 
tract  involved  la  the  N.  E.  %  of  sec  2S,  T.  28 
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X.,  R.  1  E.,  Perry,  Oklalioma.  Upon  exam- 
ination it  appears  that  the  proper  grouDds 
haye  been  shown  for  entertaining  the  peti- 
tion. I  am  therefore  directed  by  the  secre- 
tary to  transmit  the  some  to  your  office,  to 
l)e  rotunied  to  the  applicant,  notifying  him 
that  it  win  be  considered,  provided  he  will 
serve  upon  the  opposite  party  a  copy  of  the 
same  and  of  all  tbe  affidavits,  exhibits,  and 
other  papers  filed  In  connection  therewith,  to- 
gether with  a  copy  of  this  order,  and  return 
said  papers,  with  evidence  of  service,  within 
thirty  days  from  receipt  thereof.  Both  par- 
ties will  be  allowed  to  file  briefs,  as  provided 
by  rule  of  practice  No.  114.  Very  respect- 
fully, S.  V.  Proudflt,  First  Assistant  Attor- 
ney." Three  days  after  this  order  was  pro- 
mulgated, the  plaintiff  commenced  the  pres- 
ent suit,  and  on  May  20,  1000,  Judgment  of 
"guilty"  was  rendered  by  the  prot)ate  court 
against  Arnold  Hebelsen  and  his  wife,  Marie 
Hebc^en,  and  from  this  Judgment  tbe  de- 
fendants appealed  to  tbe  district  court  On 
September  15,  1900,  the  secretary,  after  an 
examination  of  tbe  affidavit  and  showing 
made  by  eacb  party,  finally  closed  the  case, 
and  denied  Hebelsen  a  rehearing,  leaving 
Hatchell's  entry  Intact.  On  October  26, 1900, 
the  case  was  tried  in  the  district  court,  which 
was  also  resulted  In  a  verdict  of  "guilty" 
against  the  d^endants-.  At  the  commence- 
ment of  the  action  each  party  was  In  posses- 
sion of  80  acres  of  the  land. 

This  Judgment  should  be  reversed,  for  the 
reason  that  the  contest  case  was  still  pend- 
ing before  the  Interior  department  when  it 
was  begun  In  the  probate  court.  It  Is  true 
that  the  contest  had  been  closed  once,  but 
wh«i  the  secretary  made  the  order  of  May 
11,  1900,  giving  Hebelsen  the  right  to  file  affi- 
davit and  brief  as  to  why  rehearing  should 
be  granted,  and  giving  Hatchell  an  oppor< 
tunlty  to  file  affidavits  and  brief  against  such 
rehearing,  It  had  the  effect  of  reopening  the 
contest  for  further  consideration,  and  until 
the  bearing  on  the  petition  pursuant  to  the 
order  of  May  11,  1900,  was  closed,  Hebelsen 
bad  the  right,  one  of  tbe  grounds  of  his  con- 
test being  prior  settlement,  to  occupy  a  por- 
tion of  the  land.  It  Is  true  that  this  court 
has  held  that  where  two  persons  are  contest- 
ing before  the  Interior  department  for  a  tract 
of  government  land,  and  tbe  land  Is  awarded 
to  one,  he  may  maintain  unlawful  detainer 
against  the  unsuccessful  contestant  if  he  is 
In  possession  of  any  portion  of  the  land;  but 
on  the  other  hand  it  has  also  held  that  until 
the  contest  is  finally  closed  and  the  land 
awarded  to  one,  unlawful  detainer  vrlll  not 
He  (Commager  v.  Dicks,  1  Okl.  82,  28  Pac. 
864).  and  tbe  fact  that  the  contest  was  closed 
before  this  case  was  tried  In  the  district  court 
Is  iromaterlal,  as  the  district  court  only  ac- 
quired Jarlsdiction  by  appeal,  and  the  power 
of  that  court  to  render  Judgment  agaiust  the 
defendant  related  back  to  the  original  com- 
mencement of  tbe  action  In  the  probate  court. 
The  action  having  been  prematurely  com- 


menced In  the  probate  court,  It  should  have 

been  dismissed. 

For  tbe  reasons  herein  stated,  the  judgment 
of  the  district  court  Is  hereby  reversed,  and 
the  cause  remanded,  at  the  cost  of  the  ap- 
pellee, and  the  district  court  Is  hereby  direct- 
ed to  dismiss  the  cause  of  action,  and  to  tax 
all  of  the  costs  to  the  defendant  in  error.  All 
of  the  Justices  concurring,  except  UAINER, 
J.,  who  presided  at  the  trial  below,  not  sitting, 
and  IBWIN,  absent 

(U  OU.  6W) 

BOSTON  ft  K.  O.  CATTLB  LOAN  CO.  r. 
DI0K80N. 

(Supreme  Ooort  of  Oklahoma.  July  17,  1902.) 

CONTRACT  TOR  PBRSONAIi  SBRVICE9— 
LIABILITT. 

1.  Willhuna  Bros.  &  Harrington  were  tbe 
owners  of  a  herd  of  cattle,  and  they  employed 
one  J.  D.  Dickson  to  herd  and  care  for  them 
at  a  stipulated  price  of  $30  per  month.  When 
Dickson  quit  work  there  was  due  him  the  sum 
of  fl77.60.  At  the  time  the  contract  was  made 
between  WlUiams  Bros.  &  Harrington  the 
Boston  &  Kansas  City  Cattle  Loan  Company 
had  a  chattel  mortgage  on  these  cattle,  and  the 
contract  was  made  for  the  emoloyment  of  Dick- 
son  with  its  knowledge,  and  it  assented  and 
agreed  to  the  employment  but  did  not  agree 
to  pay  for  such  services.  Held,  in  a  suit  by 
Dickson  against  the  Boston  &  Kansas  City  Cat' 
tie  Loan  Company  to  recover  for  such  wage^ 
that  the  defendant  was  not  liable  therefor,  ana 
also  held  that  the  plaintiff  had  no  lien  on  tii* 
cattle  covered  by  the  chattel  mortgige. 
(Syllabus  by  the  Court.) 

Error  from  probate  cour^  Wasblta  county; 
Blchard  A.  BUlups,  Judge. 

Action  iy  3.  D.  Dtoks<Hi  against  tbe  Boston 
&  Kansas  City  Cattle  Loan  Company.  Judg>- 
ment  for  plaintiff,  and  defendant  brings  ei^ 
ror.  Reversed. 

Blake,  Blake  &  Seeks,  for  plaintiff  In  ^ror. 
J.  K.  Uttle,  tor  defendant  In  error. 

BUBWELL,  J.  Willlama  Bros.  &  Harring- 
ton were  the  owners  of  a  herd  of  cattle,  and 
employed  the  defendant  In  error  at  an  agreed 
price  of  $30  per  month  to  herd,  feed,  and  to 
generally  care  for  such  cattle.  At  the  time 
of  tbe  making  of  this  contract  tbe  plaintiff  In 
error  hdd  a  chattel  mortgage  against  these 
cattle,  which  Dickson  was  employed  by  Wil- 
liams Bros.  &  Harrington  to  herd.  Tbe  peti- 
tion also  alleges  that  the  contract  for  services 
between  the  defendant  In  error  and  Williams 
Bros.  &  Harrington  was  well  known  by  tbe 
plaintiff  in  o'ror,  and  agreed  to  by  It  Dick- 
son worked  under  this  contract  until  he  had 
earned  tbe  sum  of  $450.  $272.40  of  which 
had  been  paid,  leaving  a  balance  due  him  of 
$177.60.  For  this  amount  he  sued  the  mort- 
gagee, the  Boston  &  Kansas  City  Cattle  Loan 
Company,  In  the  probate  court  of  Washita 
county.  The  defendant  demurred  to  the  pe- 
tition, which  was  overruled,  and  Judgment 
rendered  In  favor  of  Dickson  for  the  amount 
prayed,  and  the  defendant  appeals. 

The  record  In  the  case  presets  but  the  one 
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question  as  to  wtautber,  under  the  above  state 
of  facta,  the  mortgagee  can  be  held  for  the 
paymoit  of  anch  Bervlces,  even  thoi^h  the 
i-ontract  with  WUllama  Bros,  ft  Harrington 
was  made  with  Its  knowledge,  and  was  as- 
sented to  or  agreed  to  by  It.  We  think  not. 
There  Is  no  allegation  anywhi»e  In  the  peti- 
tion to  the  effect  that  the  Boston  &  Kansas 
City  Cattle  Loon  Company  emidoyed  Dick- 
son, or  Bgi^ed  to  pay  him  for  hia  aerTlces, 
but,  on  the  contrary,  the  petltton  alleges.  In 
substance,  that  the  contract  was  made  with 
Williams  Broa.  &  Harrington.  Dickson 
claims,  though,  that  the  statutes  give  him  a 
Hen  on  the  cattle  which  he  cared  for,  and  in 
snpirart  of  this  contention  cites  section  1,  art. 
B,  c.  2,  of  the  Statutes  of  1893.  It  Is  as  fol- 
lows: "Every  p«*son  who  shall  keep,  board 
or  train  any  horse,  male  or  other  animal, 
shall  for  the  amount  due  thereof,  have  a  Hen 
CHI  such  animal,  and  on  any  vehicle,  harness 
or  equipment  coming  Into  his  possession 
therewith,  and  no  owner  or  claimant  shall 
have  the  right  to  take  any  audi  property  out 
of  the  custody  of  the  poson  having  such  11^ 
except  with  his  consent,  or  on  the  payment  of 
such  rent;  and  sncb  Hen  shall  be  valid 
agnbist  said  property  In  the  possession  of  any 
poson  receiving  or  purchasing  It  with  notice 
of  anch  claim."  This  section  does  not  apply 
to  cattle  bi  the  posses^n  of  the  owner,  and 
which  are  simply  being  herded  and  cared  for 
by  A  hired  hand,  who  Is  working  by  the 
month.  This  section  has  reference  to  per- 
sons who  train  animals,  to  persons  who  board 
animals,  aud  to  persons  who  take  animals  in 
their  possession  and  keep  tiiem  for  the  owner. 
But  the  defendant  also  cites  section  31,  c.  4S, 
of  the  Statutes  of  1893.  as  giving  bim  a  lien. 
This  section  Is  in  the  following  language: 
"Every  person  who,  While  lawfully  In  pos- 
session of  an  article  of  personal  property, 
renders  any  service  to  the  owner  thereof  by 
Uibor  or  skill  employed  for  the  protection.  Im- 
provement, safe-keying  or  cnrrlnge  thereof, 
has  a  special  Hen  thereon,  dependent  on  pos- 
session, for  tlie  compensation,  If  any,  which 
Is  due  to  him  from  the  owner  for  such  serv- 
ice." This  section,  like  the  other  we  relied 
upon  by  defendant  In  error,  has  no  applica- 
tion to  a  case  like  the  one  at  bar.  If  Dlckstm 
had  taken  possession  of  the  cattle,  and  cared 
for  them  and  fed  them  for  plaintiff,  under  s 
contract  so  to  do,  then  th^  might  he  some 
reason  In  the  contention;  but.  If  Dickson  hss 
a  lien  on  the  cattle  which  he  was  herding, 
then  under  the  same  reasoning  every  farm 
hand  has  a  Hen  on  the  corn  which  he  husks, 
on  the  wheat  which  he  cuts,  on  the  horses 
which  he  feeds  and  cares  for,  and  so  oa. 
That  was  not  the  Intention  of  the  l^lslature. 
Dickson's  possession  of  the  cattle  was  the 
possession  of  his  employw;  but.  If  Dickson 
had  had  a  Hen  on  the  cattle  (which  he  did 
not  have),  by  tHlnglng  suit  and  attaching  the 
property  he  would  have  waived  such  Hen. 
The  petitlMi  did  not  state  a  cause  of  action 
against  the  appellee,  and  therefore  the  de> 


murrer  interposed  In  the  trial  court  on  that 
ground  should  have  been  sustained. 

The  Judgment  of  the  lower  court  Is  re- 
vo-sed,  and  cause  rananded,  with  direction 
to  sustain  said  demurrer,  and  to  proceed  la 
conformity  with  the  views  ezpreased  herein. 
Costs  taxed  to  appellee,  which  shaU  Include 
cost  of  transcript,  amounting  to  93.70.  All 
the  Justices  concurrli^;,  exc^t  IRWIN,  3^  ab- 
sent. 


CU  OU.  8S4) 

LEWIS  V.  HALL. 
(Supreme  Court  of  Oklahoma.    July  17,  1902.> 
MOTION  POR  NEW  TRIAL— DBNIAL. 

I.  It  is  not  reversible  error  for  a  trial  court  to 
peremptorily  overrule  a  motioD  for  a  new  trial 
IB  a  case  tried  before  tiie  court  without  a 
Jury,  where  there  is  no  error  shown  to  have 
occnrred  in  the  trial  of  the  canae. 
<83^iabn8  by  the  Court.) 

Error  from  district  pourt,  Kingfisher  coun- 
ty; before  Justice  C.  F.  Irwin. 

Action  by  T.  M.  Lewis  against  A.  A,  HalL 
Judgiuent  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

This  is  an  action  in  replevin,  brought  by 
the  plaintiff  in  error  ngainst  the  defendant  In 
error  lu  the  court  below  to  recover  a  certain 
quantity  of  com.  A  Jury  was  waived,  and 
the  case  was  tried  to  the  court  The  court 
rendered  Judgment  in  favor  of  the  defend- 
ant In  error,  nnd  a  motion  for  a  new  trial 
was  filed,  wblcb  was,  as  shown  afflrmatlve- 
ly  by  the  Journal  ratry  of  Judgment,  "per- 
emptorily overruled."  Exertions  were  saved 
to  the  rulluKS  of  the  trial  court,  and  the  case 
Is  brought  to  this  court  by  petition  In  error, 
with  transcript  attached,  which  brings  to  this 
court  only  those  matters  which  are,  by  stat- 
ute, made  of  record  In  the  court  below. 

W.  A.  McCartney,  for  plalntllF  In  error. 

FANOOAST,  J.  The  single  error  complain- 
ed of  Is  that  the  court  below  poenptorily 
overruled  pUlntUTs  motion  for  a  new  trial. 
It  Is  contended  by  the  plaintiff  hi  em»  that 
the  statute  not  only  gives  the  party  against 
whom  Judgment  Is  rendered  the  right  to  file 
a  motion  for  a  new  trial,  but  mates  It  Im- 
perative that  he  file  such  motion.  In  wder  to 
present  the  orrors  occurring  at  the  trial  to  tbe 
supreme  court,  and  therefore  the  party  flUog 
such  motim  Is  entitled  of  right  to  have  the 
same  folly  and  carefully  considered  by  the 
trial  court;  and  In  support  of  this  contrition 
cites  several  Kansas  cases,  via:  Hover  t. 
Cocktais,  17  Kan.  618;  Stats  v.  Snmmors 
(Kan.)  24  Pac.  109B;  BfUlway  Co.  t.  Qood- 
rich  (Kan.)  19  Pac.  439. 

Tbto  question  Is  not  a  new  one  In  this  court. 
Practically  the  same  proposition  arose  In  the 
case  of  Ptaison  v.  Prentlse,  8  Okl.  143.  66  Pac. 
1040.  In  that  case,  as  In  this,  a  Jury  was 
waived,  and  trial  was  had  to  tbe  court  One 
of  the  errors  there  comj^alned  of  was  that 
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the  eonzt  orermled  tbe  motion  for  a  new  trial 
pro  fomuu  In  that  case,  however,  the  jfco- 
ceedlngs  of  the  court  below  were  broogbt  ta 
■this  court  by  a  case-made^  and  craislderlng 
that  caee,  this  court  was  enabled  to  examine 
the  record,  and  determine  whether  there  waa 
In  fact  any  error  in  the  proceedtngn  of  tbe 
court  below.  Wltb  the  record  before  us  In 
this  case  we  are  unable  to  make  such  an  ex- 
ambiatlon,  as  the  tramcrlpt  does  not,  and 
could  not,  GtHitaIn  the  evidence  or  any  of  the 
^oceedincB  of  tbe  court  bdow.  other  than  tha 
petition,  affldavft,  and  writ  of  replevhi.  motion 
for  new  trial,  and  journal  entry  of  Judgment. 
With  only  this  recwd  before  ns.  it  la  Impos- 
•lUe  to  say  whether  or  not  the  court  erred  in 
the  Judsment  rendered. 

snpreme  court  of  Kansas  has  laid  down 
the  rule  of  practice,  holding  It  error  for  tbe 
trial  court  to  ovemle  a  motion  for  a  mw 
trial  pro  forma.  Tbe  leading  case  on  this 
proposition  seons  to  be  tbe  case  of  State  r. 
BMisem,  28  Kan.  138,  which  waa  a  charge  of 
mnrdw.  In  ovemilli«  the  motion  tm  a  new 
trial  in  that  case,  tbe  cwrt  declined  to  look 
into  the  erldaice,  m  pass  upon  Its  snffldoicy. 
The  defendant  was  charged  wltb  a  grave 
crime,  the  evidence  mu  greatly  conflicting, 
and  thm  waa  a  serious  question  as  to  wheth- 
er or  not  the  Jury  waa  warranted  in  finding 
tbe  defmdant  guilty  itf  tbe  crime  charged, 
CnquestlonaUy  In  aodi  cases  It  would  be  er- 
ror for  the  trial  court  to  overrule  a  motion 
to  a  new  trial  pro  forma,  w,  porhops,  even 
peremptorily.  This  court  has  iield  that  when 
a  case  Involves  a  question  of  Act  to  be  detfiv- 
mhied  by  a  Jury,  a  rule  of  practice  should  be 
adopted  diffnent  from  tbat  wUcb  prevails  In 
cases  tried  to  the  court,  which  hivdve  pure- 
ly questions  of  law,  m  both  questlonB  of  law 
and  fact  To  reverse  a  case  tried  to  tbe  court 
without  a  Jury  because  the  trial  court  had  not 
given  tbat  consideration  to  the  cause  when 
passing  upon  the  motion  for  a  new  trial  that 
nanally  is*  and  ordinarily  should  be.  given, 
regardless  of  whether  or  not  the  Judgment 
of  the  court  was  In  f&ct  correct,  would  be 
merely  to  reprimand  the  Judge  <a  the  trial 
court  The  true  rale  in  such  cases,  when 
brmigbt  to  this  court  by  appeal.  Is  to  deter^ 
mine  whether  or  not  the  trial  court  rendered 
a  correct  Judgment  in  the  case.  If  this  court, 
upon  an  oamlnatloD  of  the  record,  finds  that 
a  correct  Judgment  was  rendered,  then  It  be- 
comes Immaterial  whether  or  not  the  court 
below  gave  the  cause  proper  consideration 
when  passing  upon  the  motion  for  a  new 
trial.  If  the  Judgment  was  coirect.  no  good 
xmrpose  could  be  served  by  reversing  tbe  case, 
but,  on  tbe  contrary,  great  Injury  would  be 
done  to  tbe  defendant  In  error.  Tbe  plain- 
tlfC  in  error  having  failed  to  bring  the  case 
bere  In  such  form  as  to  enable  this  court  to 
examine  tbe  entire  record,  and  determine 
whether  or  not  there  was  In  fact  error  in  tbe 
Judgment  of  tbe  court  below,  and  tbe  pre- 
sumption being  In  favor  of  tbe  correctness 
fldE  the  Judgment  of  the  trial  court,  this  case 


MoKEAI»  S91 

must  be  affirmed,  upon  the  authority  of  the 

'  case  of  riustm  v.  Prentlse.  aupn. 

The  judgment  of  the  court  below  Is  affirmed. 
AH  the  Justices  concurring,  except  IRWIN, 
J.,  who  tried  the  case  below,  not  sitting. 

01  Oki.  SU) 

OREER  et  al.  v.  UcNEAL  et  aLi 

(Supreme  Court  of  Oklahoma.    Bept  4,  1901.> 

PROBATB  COURT— JUDOM  ENT3-C0NCLUSIV»- 
NESS— RECITALS— RES  JUDICATA— ACTION 
ON  AJ^HINISTRATOH'S  BOND. 

1.  The  probate  court  is,  upon  all  matters 
upon  which  it  is  Biithorlzed  to  deal  and  upon 
wliicb  it  has  jurisdiction,  a  court  of  record  and 
of  final  authority,  and  its  final  judgments  are 
In  these  mattera  absolate,  unless  appealed  from. 

2.  It  Is  not  necessary  that  In  proceedinn 

{iroperlr  before  the  probate  court  and  within 
ts  Jurisdiction  its  judgments  shall  contain  a 
recitation  of  the  facts  upon  which  the  Jurisdic- 
tion of  the  court  depends.  A  Bnal  judgment  of 
the  probate  court  imparts  Jurisdiction,  and  it 
will  be  Inferred  from  the  fact  that  socb  a 
Judgment  WB9  rendered  that  all  tbe  facts  neo- 
cssar^  to  its  proper  rendition  had  been  found 
to  exlut  before  the  jodgment  was  rendered. 

S.  In  the  abaence  of  fraud  and  colluaion.  the 
amount  found  to  be  due  against  the  administra- 
tor npon  a  final  settlement  of  his  accounts  by 
tbe  judgment  of  the  probate  court  is  conclusive, 
not  only  upon  him,  but  upon  his  sureties  in  an 
action  upon  the  administration  bond,  uoless  an 
appeal  has  been  taken,  or  the  judgment  has 
been  reversed  upon  a  proceeding  la  «rror. 

(SjUabos  by  the  Court) 

Error  from  district  court,  L(^n  eoonty; 
btfore  Justice  John  H.  BaxfonL 

Action  by  T.  F.  UcKennon.  administrator, 
against  Frank  H.  Greer.  J.  W.  McNeal,  and 
otiiers.  Judgment  for  plalntUF,  and  defemU 
ants  Qreer  and  Bobot  B.  Beeves  bring  error. 
Affirmed. 

This  was  an  action  brought  In  the  district 
court  of  Logan  county  by  McKennon,  admin* 
Istrator,  against  the  plaintiffs  In  oror  and 
others,  upon  certain  administration  bonds. 
Tbe  facts  necessary  for  a  determination  of  the 
case  are  that  Pentecost  and  Murphpy  were 
appointed  administrators  of  the  estate  of  F. 
R.  ifcKennon,  deceased.  In  January,  1883. 
Thereafter  Murpbey  was,  at  his  own  request, 
relieved  from  the  administration,  after  which 
time  Pentecost  served  as  sole  administrator. 
Thereafter,  on  December  12,  1895,  J.  W.  Mc- 
Neal was,  upon  bis  application,  released  at 
surety  upon  Pentecost's  original  administra- 
tion bond,  and  Pentecost,  under  tbe  direction 
of  the  court,  filed  a  second  administration 
bond,  which  was  approved  June  20,  IWW,  np- 
on which  tbe  plaintiffs  In  error  were,  wltb 
others,  sureties.  Each  of  these  administra- 
tion bonds  provided  that  "If  the  above-bound- 
eu  H.  Pentecost  shall  faithfully  execute  the 
duties  of  the  trust  as  such  administrator,  ac- 
cording to  law,  then  this  obligation  to  be  nuH 
and  void;  otherwise  to  be  and  remain  In  full 
force  and  effect."  Pentecost  filed  what  pnr- 


>  For  opinion  on  rehearing,  sat  6>  Pae.  Stt. 
1 8.  See  Executors  and  Administrators,  vol,  & 
Cent  Dis.  i  2471. 
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ported  to  be  his  last  annual  report  on  Febrn- 
ttry  2T,  1897,  which  was  not  approved  by  the 
probate  court  Thereafter,  upon  April  27, 
he  was  remoTed  from  his  office,  and  the 
defendant  in  error  T.  F.  McICennon  and  G.  E. 
BllUngsley  were  appointed  by  the  court  to  be 
special  administrators  of  the  estate  to  serve 
until  an  administrator  could  be  appointed  to 
succeed  Pentecost.  After  his  remoral  Pente- 
cost was  required  by  the  court  to  file  a  sup- 
plementary report  covering  the  period  from 
the  date  of  his  last  annual  report  to  the  date 
of  his  removal,  and  also  covering  the  period 
up  to  the  time  when  his  supplementary  re- 
pwt  was  filed,  namely,  Jane  23,  1897.  Vari- 
ous hearings  were  bad  upon  these  reports, 
when,  upon  the  27th  day  of  July,  liJ»7,  the 
probate  court  rendered  a  final  Judgmrait 
against  Pentecost,  In  which  It  was  recited 
that:  "The  same  being  a  day  of  the  regular 
July  term  of  said  court  •  •  •  this  mat- 
ter came  on  for  hearing  upon  the  special  re- 
port of  Harry  W.  Pentecost  late  administra- 
tor <rf  said  estate,  filed  June  23,  1807,  •  •  • 
and  the  court  having  heard  the  evidence  and 
argument  of  counsel,  and  being  duly  advised 
in  the  premises,  finds  the  following;"  -and 
here  the  court  included  In  the  judgment  roi* 
dered  an  elaborate  and  Itemized  finding  of 
facts,  and  the  judgment  concludes  that:  "It 
Is  therefore  considered,  ordered,  and  adjudged 
by  the  court  that  said  Harry  W.  Pentecost 
late  administrator  of  said  estate,  Is  Indebted 
to  said  estate  In  the  sum  of  $2,403^  and 
that  said  Pentecost  now  has  or  should  have 
In  bis  hands  said  amount  belonging  to  said 
estate;  and  the. said  H.  W.  Pentecost  Is  here- 
by directed  and  ordered  to  forthwith  pay  over 
to  George  B.  Bllllngsley  and  T.  F.  BIcKennon, 
special  administrators  of  said  estate,  the  sold 
sum  of  $2,403.33,  as  the  money  of  said  efr- 
tate."  The  special  administrators  thereaftw 
demanded  from  Pentecost  the  amount  of 
money  thus  found  to  be  due  by  the  probate 
court,  and,  payment  having  been  refused,  two 
salts  were  brought  In  the  district  court— one 
against  Pentecost  and  Ifla  sureties  upon  his 
first '  administration  bond,  and  the  other 
against  the  administrator  and  his  special 
sureties  upon  the  second  administration  bond. 
The  petition  In  each  case  declared  upon  the 
Judgment  which  had  been  found  by  the  pro- 
bate court  agalust  the  defendant  Pentecost 
and  his  sureties,  respectively,  and  by  each  of 
the  petitions  filed  therein  averred  additional 
liabilities  upon  various  other  Items  of  ac- 
count as  due  from  Pentecost  Bach  of  tbe 
cases  was  tried  to  the  court  without  a  Jury, 
and  by  consent  of  the  parties  to  the  cause 
were  consolidated,  and  a  common  judgment 
rendered,  In  which  the  final  Judgment  of  tbe 
probate  court  was  affirmed,  and  a  Judgment 
for  $2,403.33  found  to  be  due,  and  the  lia- 
bility distributed  So  that  the  siuretles  upon 
the  first  administration  bond,  up  to  the  time 
of  McNeol's  release  therefrom,  were  required 
to  pay  $1,7(^.06,  and  against  the  remainder 
ef  the  defendants,  Including  the  plaintiffs  in 


error,  for  $644.27,  with  Interest.  Upon  all  the- 
other  counts  the  court  rendered  judgment 
agalust  the  plaintiffs,  the  defendants  In  error 
here,  and  In  behalf  of  the  defendants,  the 
plaintiffs  In  error  h«e.  Tlie  defendants  re- 
served no  exsefftiooa,  and  haje  taken  no  ap- 
peal. 

Lawrence  &  Huston,  for  plaintiffs  In  otot. 
Cotteral  &  Hornor,  for  defendants  in  ecxor. 

McATBB,  J.  (after  staUng  the  facts).  It  is 
provided  in  the  Statutes  of  1893,  under  the 
chapter  upon  probate  courts  and  upon  the 
subject  of  their  Jurisdiction,  that:  "Sec  1171 
(2).-'The  proceedings  of  this  court  are  con- 
strued In  the  same  manner,  and  with  like  In- 
tendments, as  the  proceedings  of  courts  of 
general  jurisdiction,  and  to  Its  records,  orders. 
Judgments  and  decrees  there  are  acctnrded 
like  force,  effect  and  legal  presumption  aa  t& 
the  records,  Judgments  and  decrees  of  dis- 
trict courts."  And  by  section  1576  (1)  that: 
There  shall  be  a  probate  court,  "which  shall 
have  the  Jurisdiction  and  proceed  In  the  man- 
ner provided  In  the  laws  governing  proceed- 
ings In  probate  courts  and  of  guardians  and 
wards."  And  by  section  1426  that:  "Tbt- 
settlement  of  the  account  and  the  allowance- 
thereof  by  the  court  or  upon  appeal,  la  ccn- 
clt  :ive  against  all  persons  In  any  way  In- 
terested in  the  estate,  saving,  however,  to  all 
persona  laboring  under  any  legal  disability, 
tlitir  right  to  move  for  cause  to  reop^  and 
examine  the  account  or  to  proceed  by  actl<Mi 
against  the  executor  or  administrator,  either 
individually  or  upon  his  bond,  at  any  time 
before  final  dlstrlbutifHi;  and  In  any  actioo 
brought  by  any  such  person,  the  allowance 
and  settlement  of  such  account  Is  prima  facte 
evidence  of  Its  correctness."  And  It  is  again 
provided  in  section  1470:  '"Orders  and  de- 
crees made  by  the  probate  court  or  the  judge 
thoeof,  need  not  recite  the  existraice  of  facts, 
or  the  performance  of  acts  upon  which  the 
Jurisdiction  of  the  court  w  Jndge  may  de- 
pend, but  it  shall  only  be  necessary  that  they 
contain  the  matters  ordered  or  adjudged,  ex- 
cept as  otherwise  provided  In  this  chapter.** 
These  provisions  of  the  statute  thus  plainly 
and  explicitly  declare  the  probate  court  to  be, 
upon  the  matters  with  which  It  la  authorised, 
to  deal  and  upon  which  It  has  Jurisdiction,  a 
court  of  record  and  of  final  antlwilty;  that 
Its  final  judgments  are  absolute  unless  ap- 
pealed from;  and  that  Its  records  and  Judg- 
ments shall  be  so  taken  In  all  proceedings 
properly  before  It  and  within  Its  jurisdiction, 
and  shall  be  so  taken  without  the  recitation 
of  facts  upon  which  the  Jurisdiction  of  the 
court  may  depend.  One  of  the  subjects  in- 
cluded within  Its  Jurisdiction  is  the  settle- 
ment of  final  accounts,  and  the  Judgmoit  of 
the  probate  court  therefore,  upon  the  only 
count  upon  which  the  district  court  rendered 
judgment  against  the  plaintiffs  In  error,  was 
final  and  absolute  as  against  the  administra- 
tor Pentecost  The  finding  ot  the  court  was 
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tbat.  Pentecost  was  In  default  tm  the  pay- 
ment of  TaTlous  snms  of  money,  amounting 
to  tbe  ]ndgm«it  fonnd  against  blm,  which  he 
was  ordered  to  pay  Over  as  administrator,  and 
which  he  failed  and  refused  to  do.  He  did 
not,  tiierefore,  In  the  terms  of  the  bond  sued 
ypon,  "faithfully  execute  the  duties  of  the 
trust  as  such  administrator,  according  to 
law,"  and  the  obligation  was,  therefore,  In 
full  force  and  ^ect  as  against  his  sureties. 
The  uniform  holding  of  the  courts  baa  been 
tbat,  hi  the  absaice  of  fraud  and  ctrilnslon,  | 
the  amount  found  to  be  due  against  the  ad-  > 
mlnlstrator  by  the  Judgment  of  the  probate  ; 
court  Is  eoncIuBlve,  not  only  upon  him,  but  I 
upon  his  sureties,  In  an  action  upon  the  ad-  ; 
ministration  bond,  unleBS  an  appeal  has  been  I 
taken,  or  the  judgment  has  been  reversed  up-  ! 
on  a  proceeding  In  error.  It  cannot  be  aald  | 
tbat  the  sureties  were  not  privy  to  the  pro-  | 
ceedlngs  affecting  theh"  principal,  or  tbat  th^  i 
were  in  any  soise  stningera  to  the  proceed-  | 
Ing  against  him.   It  was  said  in  Bralden  r.  i 
Mercer,  44  Ohio  St  842,  7  N.  B.  15S,  that:  ; 
"Thtf  sureties  in  an  undertaking  In  attach-  ! 
ment  Contract  to  pay  tiie  defendant  all  dam- 
ages sustained  by -reason  of  the  attachment 
If  the  order  prove  to  hare  been  wrongfully 
obtained.  Has  It  ever  been  doubted  that  the 
determination  by  the  court  In  the  attaehmoit 
proceediiv  that  the  order  waa  wnmgfully  ob- 
tained conduded  the  sureties  i^wn  that  Ques- 
tion In  an  action  upon  Uielr  undertafctngT  By 
an  undertaking  In  replevin  the  sureties  con- 
tract that  their  principal  will  duly  prosecute 
the  action,  and  pay  all  costs  and  damages 
which  may  be  awarded  against  him.  No-  ' 
body  will  claim  that  the  award  of  damages  j 
in  the  replevin  suit  is  not  final  agahwt  the  I 
BuretlCB  In  a,n  action  against  them  upon  ttte  | 
undertaking.  An  undertaking  in  an  injunc-  j 
tlon  proceeding  Is  conditioned  to  secure  the  i 
party  enjoined  the  damages  he  may  sustain  ; 
If  It  be  ftoally  decided  that  the  taijnnctlon  | 
onght-not  to  have  been  granted.  It  has  never  | 
been  supposed  that  the  suretlea,  In  an  action  i 
against  ttiem,  could  be  heard  to  say  tbat  tiiey 
wen  strangers  to  the  Injunction  iwoceedlng.  I 
and  that  the  declslmi  of  the  court  that  the  | 
injunction  ought  not  to  have  been  granted  | 
should  be  disregarded,  end  tint  question 
again  litigated.  It  la  not  easy  to  disHnguIsh 
the  principle  involved  In  these  proceedings 
from  the  one  we  are  considering.   Indeed.  It 
may  w<^  be  considered  an  established  prin- 
ciple that  whenever  a  surety  has  contracted 
with  reference  to  tiie  conduct  of  one  of  the 
imrMea  In  some  suit  or  i»vceedlng  In  court 
he  Is,  In  the  absence  of  fraud  and  collusion, 
craiduded       the  Jn^rmeut."  Many  cases 
dted  In  affirmation  of  the  principle  are  to  be 
fonnd  In  the  decisions  of  the  supreme  courts 
of  Wisconsin,  Michigan,  New  Hampshire, 
Connecticut,  the  supreme  court  of  the  United 
States,  California,  and  others. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed.  All  the  Justices  concur,  ex- 
cept BTTBFOBD,  C.  J.,  who  presided  below. 


(U  Okl.  52S) 
GRBEB  et  al.  v.  McNEAL  et  al. 

(Supi-eme  Court  of  Oklahoma.    July  16,  1902.) 

ADMINISTRATOR'S  BOND— LIABILITY  OF  SURE- 
TIES—JUDGMENT  AGAINST  ADMINIS- 
TRATOR—CONCLUSIVENESS. 

1.  The  sureties  on  an  administrator's  bond 
are  bound  to  the  extent  to  which  their  principu! 
is  bound. 

2.  The  sureties  upon  an  administrator's  bond 
are,  in  the  absence  of  fraud,  concluded  by  the 
decree  of  the  probate  court,  duly  rendered  up- 
on a  final  setuement  and  accounting  by  their 

firinclpal,  as  to  the  amount  of  the  principal's 
lability,  although  the  sureties  on  the  bond  are 
not  parties  to  the  accounting. 

3.  The  sureties  on  an  administrator's  bond 
cannot  attack  collaterally  a  judgment  of  the 
probate  court  against  the  admmistrator  upon  a 
final  settlement  and  accounting  by  their  prin- 
cipal, for  V  'lo.te  fidelity  to  his  trust  they  nave 
obligated  ti.cmselves. 

4.  As  a  general  role,  aaretiea  on  the  bond  of 
a  public  officer  are  not  liable  for  any  official  de- 
linquency or  default  of  the  principal  occurring 
prior  to  the  executioq  of  the  bond.  But  this 
general  rule  has  no  application  to  an  adminis- 
trator's bond,  because  the  purpose  for  which 
an  administrator's  bond  is  given  is  entirely 
different  The  term  of  office  of  a  public  officer 
is  definite  and  certain,  while  an  administrator 
has  no  fixed  tenure  of  office.  It  is  a  conUna- 
oua  trust  or  employment  from  the  date  of  hi» 
appointment  until  the  close  of  the  administra- 
tiou.  The  condition  of  an  official  bond  is  that 
the  principal  shall  faithfully  perform  the  du- 
ties of  the  office  to  which  he  has  been  elected 
or  appointed.  The  bond  of  an  administrator  is- 
that  he  shall  faithfully  execute  the  duties  of 
the  trust  according  to  Idw.  Hence  the  sure- 
ties on  an  administrator's  bond,  conditioned  as 
the  bonds  were  in  this  action,  are  liable  for 
whatever  fa  properly  chargeable  to  the  admin- 
istrator in  his  official  capacity,  and  it  Is  not  es- 
sential to  prove  that  the  funds  or  property  so 
chargeable  were  actually  on  hand  and  intact  at 
the  time  the  second  or  additional  bond  was  ex- 
ecuted. If  the  moneys  or  property  are  shown 
to  have  come  to  the  hands  of  tne  administrator 
In  his  official  capacity,  and  he  has  not  properly 
disposed  of  or  accounted  for  the  ssme,  he  is 
boand  to  do  so  on  a  final  settlement;  and  tbs 
Boretles  upon  his  bond,  no  matter  vhtta  such 
bond  was  executed  and  approved,  are  held  lia- 
ble for  tiie  faithful  performance  and  ezeeotion 
of  sndi  tmsL 

6.  The  refusal  or  neglect  of  an  administrator 
to  obey  or  comply  with  the  final  jndgment  of 
the  probate  court  rendered  against  him  consti- 
tutes a  breach  in  his  bond  which  provides  that 
he  "shall  faithfully  execute  the  duties  of  tho' 
trust  as  such  administrator,  according  to  law," 
and  renders  him  liable  as  well  as  the  sureties 
thereon  for  the  full  amount  of  said  Judgment* 

(Syllabus  by  the  Court) 

On  petition  for  rehearing.  Affirmed. 
For  former  opinion,  see  69  Pac.  881. 

HAINBB,  J.  The  statement  of  tActii  In  thfr 
opinion  of  this  court  of  September  4,  1901, 
does  not  correctly  state  the  Jndgment  of  the- 
dfstrlct  court  It  says:  "A  Judgment  for 
¥2,403.88  found  to  be  due,  and  the  Uabllity 
distributed  so  that  the  sureties  upon  the  first 
administration  bond,  up  to  the  time  of  Mc- 
Neal'a  release  therefrom,  were  required  tfr 
pay  $1,759.06,  and  against  the  remainder  of 
the  defendants.  Including  the  plaintiffs  in  er- 
ror, for  9044.27,  with  taterest."  The  Judg- 
ment that  was  rendered  by  the  district  court 
waa  as  follows:  "That  the  plaintiff,  T.  l\ 


Digitized  by  Google 


894 


69  PACIFIC 


REPORTER. 


(Old. 


McKennon.  administrator  of  tlie  estate  of 
Francis  R.  McKennou,  was  entitled  to  recover 
from  Harry  W.  Pputecost,  as  principal,  and 
J.  W.  McNeal,  T.  B.  Reder,  J.  N.  Wallace, 
Frank  H.  Greer,  and  Robert  8.  Beeves,  as 
sureties,  Jointly  and  severally,  the  sum  of 
$1,75&.0G,  with  interest  ttiereon  at  the  rate 
of  7  per  cent,  per  annum  from  tbe  27tb  day 
of  July,  1897.  The  court  further  finds  that 
the  plaintiff  was  entitled  to  recovw  from  the 
defendants  Harry  W.  Pentecost,  as  principal, 
and  T.  B.  Reder,  J.  N.  Wallace.  Frank  H. 
Greer,  and  Robert  S.  Reeves,  as  sureties. 
Jointly  and  severally,  the  furtixer  and  addi- 
tional sum  of  $644.27,  with  interest  tbereon 
at  the  rate  of  7  per  cent  per  annum  from 
July  27,  1897,  togetber  with  costs  of  the  ac- 
tion." In  other  words,  tbe  court  rendered 
Judgment  against  all  tbe  sureties  on  both 
bonds  for  $1,759.06,  and  an  additional  Judg- 
ment against  all  the  sureties  except  McNeal 
<who  was  released  by  order  of  tbe  probate 
court  on  Deceml>er  12,  1895,  and  at  tbe  date 
of  the  execution  of  tbe  second  or  additional 
bond)  for  tbe  sum  of  $644.27,— in  all  tbe  sum 
of  $2,403.33,— together  with  interest  at  the 
rate  of  7  per  cent  per  annum  from  July  27, 
1897,  tbe  date  of  tbe  judgment  rendered 
against  Pentecost  in  the  probate  court.  It 
appears  from  tbe  record  that  on  July  27, 1897, 
upon  a  full  hearing  and  consideration  of  tbe 
final  report  of  Harry  W.  Pentecost,  late  ad- 
ministrator of  the  estate  of  Francis  R.  Mc- 
Kennon, deceased,  tbe  probate  court  of  Logan 
county  found  that  there-  was  a  balance  in  the 
hands  of  tbe  said  Pentecost  as  administrator, 
and  due  tbe  estate.  In  the  sum  of  $2,403.33, 
for  which  amount  Judgment  was  rendered 
against  the  said  Pentecost,  and  he  was  order- 
ed and  directed  to  forthwith  pay  over  said 
amount  to  T.  F.  McKennon  and  George  E. 
BUIIngsley,  special  administrators  of  said  es- 
tate, the  said  sum  of  $2,403.33  as  the  money 
of  said  estate.  There  was  no  appeal  taken 
from  this  Judgment,  and  hence  it  was  in  full 
force  and  effect  at  tbe  time  these  suits  were 
brought  upon  tbe  bonds  of  tbe  late  admlnls- 
tratcff,  Harry  W.  Pentecost.  In  this  action 
upon  the  bonds  tbe  plaintiff  avers  that  tbe 
said  Harry  W.  Pentecost,  late  administrator 
of  the  estate  of  Francis  R.  McKennon,  de- 
ceased, has  not  paid  over  to  tbe  said  T.  F. 
McKennon  and  George  E.  Blllingsley,  special 
administrators,  or  to  any  person  or  persons, 
for  and  on  behalf  of  said  estate,  tbe  said  sum 
of  $2,403.33.  or  any  part  thereof,  and  that  the 
said  Harry  W.  Pentecost  has  In  his  bands 
tbe  sum  of  $2,403.33.  the  money  of  said  es- 
tate, and  that  he  bas  neglected  and  refused 
to  comply  with  the  Judgment  and  order  of 
tbe  probate  court  to  pay  over  said  money. 
AVe  think  that  the  findings  and  Judgment  of 
tbe  probate  court  were  final  and  conclusive, 
not  only  as  against  Pentecost,  as  principal 
on  tbe  bonds,  but  they  were  also  final  and 
conclusive  against  tbe  sureties  thereon. 
Judge  Woerner,  In  bis  late  work  on  the 
^erlcan  Law  of  Administration  (page  M7, 


S  255),  states  the  general  rule  as  follows: 
"The  liability  of  a  surety  on  an  adminis- 
trator's bond  Is  coextensive  with  the  liability 
of  the  principal  in  the  bond.  The  refusal  or 
neglect  of  tbe  principal  to  obey  or  comply 
with  the  Judgment  or  decree  of  a  court  of 
competent  Jurisdiction  constitutes  a  breach 
rend^ing  tbe  sureties  liable,  and  they  are* 
bound  and  concluded  by  such  Judgment 
against  the  principal,  unless,  of  course,  there 
was  collusion  or  fraud  between  the  principal 
and  those  who  seek  satisfaction  out  of  tbe 
sureties,  which  must  be  establlBhed  In  a  di- 
rect proceeding."  In  StovaU  t.  Banks,  lO 
WalL  583,  10  L.  Ed.  1036,  tbe  supreme  court 
of  tbe  United  States,  la  passing  upon  this 
question,  said:  "Sureties  In  a  bond  are 
bound  to  tbe  full  extent  to  which  their  prin- 
cipal is  bound.  A  surety  cannot  attack  col- 
laterally a  decree  made  against  an  adminis- 
trator, for  whose  fidelity  to  his  trust  he  haa 
bound  himself."  Mr.  Jaatlce  Strong,  in  the 
course  of  the  opinion,  used  tbe  following  lan- 
guage: "It  has  been  argued  on  behalf  of  the 
defendant  in  error  that  the  decree  of  the  su- 
perior court,  if  admitted,  would  have  beeo 
only  prima  facie  evidence  against  the  sureties 
in  the  bond.  Were  that  conceded,  tt  wonld 
not  Justify  the  exclusion  of  tbe  evidence.  But 
tbe  concession  cannot  be  made.  The  decree 
settled  that  the  administrator  of  tbe  intestate, 
Alfred  Eubanks,  held  In  his  hands  sums  of 
money  belonging  to  tbe  equitable  plaintiffs  In 
this  suit,  as  distributees  of  the  intestate's  es- 
tate, which  he  had  been  ordered  to  pay  orer 
by  a  court  of  competoit  Jurisdiction;  and  the 
record  established  his  failure  to  obey  tbe  or- 
der. Thereby  a  breach  of  his  administration 
bond  was  concluslv^y  shown.  Certainly  the 
administrator  was  concluded.  And  the  sure- 
ties In  the  bond  are  bound  to  the  full  extent 
to  which  their  principal  Is  bound."  In  Bco- 
tield  V.  CburchiU,  72  N.  Y.  565,  It  was  held 
that.  In  tbe  absence  of  fraud  or  collusion  be- 
tween tbe  executor  and  legatee,  the  decree  of 
tbe  surrogate  was  conclusive  upon  tbe  sure- 
ties. Mr.  Justice  Miller,  In  the  course  of  the 
opinion,  said:  "It  cannot  be  denied  that  a 
breach  of  this  condition  baa  occurred  within 
tbe  letter  of  tbe  bond,  and  the  positive  under- 
taking of  the  sureties  has  become  fixed  and 
operative  by  tbe  surrogate's  decree.  In  the 
absence  of  fraud  or  collusion  between  tbe  ex- 
ecutor and  tbe  legatee,  the  decree  of  tbe  sur- 
rogate Is  conclusive  uiMn  tbe  sureties.  It 
binds  the  principal  and  the  sureties  alike,  and 
cannot  be  Impeached  In  a  collateral  proceed- 
ing. While  the  most  solemn  Judgments  do 
not  conclude  those  who  are  neither  parties 
nor  privies,  yet,  when  an  obligee  undertakes 
the  payment  of  a  Judgment  which  may  be  re- 
covered against  his  principal,  be  cannot  es- 
cape the  effect  of  such  Judgm«it  when  re- 
covered. He  bas  bound  himself  to  pay,  and 
Is  Indebted  for  the  amount  of  the  Judgm^t 
when  recovered,  without  regard  to  Its  legal 
merits.  Such  is  the -nature  of  his  contract, 
and  he  must  abide  and  stand  by  it,  irreqiec- 
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tire  of  tlie  consequences.  He  cannot  go  be- 
hind It  or  allege  that  It  was  erroneous,  and 
embraced  mcnre  than  was  Intended.  The  de- 
cree Is  final  as  to  the  Indebtedness  ct  the  ee- 
tate  and  the  obligation  of  the  necutor  to 
pay,  and  tbe  sureties  cannot  go  back  of  such 
Judgment  Thayer  t.  Clark,  4  Abb.  Dec.  891; 
Id.,  48  Barb.  248;  People  t.  Downing,  4  Sandf. 
ISO;  Baggot  t.  Boulger,  2  Dner,  160."  In 
Deobold  V.  Opperman,  18  N.  B.  &1,  2  L:  B.  A. 
644,  7  Am.  St  Rep.  760.  the  New  York  court 
of  appeals  said:  "The  sureties  were  bound 
by  tbe  surrogate's  decree  reversing  tbe  order 
of  discharge,  though  not  parties  thereto,  In 
the  absrace  of  coUoslon  between  the  adminis- 
tratrix -and  the  distributees  or  creditors  of 
the  estate."  In  Eenck  t.  Parchen,  57  Pac 
94,  the  supreme  court  of  Montana,  In  passing 
upon  this  subject  said:  "A  Judgment  against 
an  administrator  in  a  probate  proceeding  de- 
termining the  amount  of  his  Indebtedness  to 
the  estate  Is  conduslTe  as  against  the  sure- 
ties, and  cannot  be  inquired  Into  collaterally." 
And  In  Botkhi  t.  Klehiscbmldt.  52  Pac.  668, 
(;9  Am.  St  Rep.  G41,  tbe  same  court  declared 
that:  "The  sureties  on  a  goardlan's  bond 
are  bound  by  a  Judgmmt  against  their  prln-  i 
flpal  determining  the  amonnt  of  his  indebt-  | 
edness  to  the  estate^  though  not  parties  to 
such  suit;"  and  "a  claim  that  too  much  In- 
tenat  was  Included  in  a  Judgment  ascertain- 
ing the  amount  of  a  guardian's  Indebtedness 
cannot  be  Inquired  Into  .  In  an  action  on  bte 
bond."  In  lAompson  t.  Dekum,  62  Pac.  517, 
the  supreme  court  of  Or^n  thua  states  tbe 
rule:  **A  Judgment  against  the  executor  on 
the  final  settlement  is  concluBlre  on  his  sure- 
ties, in  the  abB«ice  of  fraud  or  collusion." 
In  Meyer  t.  Berth,  72  N.  W.  74S,  the  supreme 
court  of  Wisconsin,  hi  a  recent  case,  has  de> 
cided  that:  "Sureties  upon  a  probate  bond 
are.  In  the  absence  of  ftand,  concluded  by  the 
decree  of  tlie  proper  court,  rendered  upon  an 
accounting  by  their  principal,  as  to  the 
amount'  of  tbe  pFlnclpal's  liability,  even . 
though  tbe  anretlee  be  not  ^tles  to  tbe  ac- 
counting." The  supreme  court  of  Illinois,  in 
Nevltt  T.  Woodbum,  48  N.  B.  385,  62  Am. 
St  Rep.  815,  states  tiie  rule  as  f<dlowB:  "In 
the  absence  of  fraud  or  collusion,  sureties  on 
administration  bonds  are  bound  by  'adjudlca- 
tlona  against  their  principal  as  to  his  account 
-with  the  estate,  though  not  parties  thereto." 
It  must  therefore,  follow  that  the  Judgment 
of  the  probate  court  that  Fentecoet  was  in- 
debted to  the  estate  in  the  snm  of  92,408.88 
on  July  27, 1897,  was  final  and  conclnsiTe,  and 
could  not  be  collaterally  attacked  by  tbe  sure- 
ties tai  an  action  upon  the  admhdstrator'B 
bond,  which  to  the  subject  of  this  contro- 
versy. 

This  brings  us  to  tbe  second  proposition  In- 
Tolred  In  this  case.  It  Is  earnestly  contend- 
ed by  the  learned  counsel  for  plaintiff  In  ei^ 
ror  that  the  sureties  on  Qie  first  admbds- 
trator's  bond  were  liable  for  all  the  defalca- 
tions of  tbe  administrator  until  December  12, 
I895t  to  wit  the  sum  of  $l,7u9.0G,  when  Mc- 


Neal,  who  was  one  of  tbe  sureties  on  the  first 
bond,  was  r^eased;  and  that  tbe  sureties 
on  the  second  bond,  Including  the  plalntiflB 
In  error,  were  not  liable  with  tbe  sureties  on 
the  first  bond  for  the  sum  of  |1,7S9.06.  but 
were  only  liable  for  tbe  defalcations  of  the 
administrator  from  the  time  the  second  bond 
went  Into  effect  December  12,  18%,  which 
defalcations  amounted  to  ¥644.27.  And  it  la 
contended  that  the  second  or  additional  btmd 
glvoi  by  Pentecost  and  his  sureties  on  De- 
cember 12,  188$i,  was  prospective  in  Its  terms, 
and  not  retroactive,  and  hence  the  plaintilfs 
in  error  Greer  and  Reeves  are  not  liable  for 
any  defalcations  of  Pentecost  prior  to  said 
date.  The  condition  of  the  bond,  as  provided 
by  section  1248  of  our  statute,  is  as  follows: 
"That  the  executor  or  administrator  shall 
faithfully  execute  the  duties  of  the  trust  ac- 
cording to  law."  The  conditions  in  the  bonds 
In  these  actions  are  in  the  exact  language  of 
tbe  statute.  They  read:  "If  the  above- 
bODUdeu  Harry  W.  Pentecost  shall  faithfully 
execute  the  duties  of  the  trust  ss  such  admin- 
istrator according  to  law,  tben  this  obligation 
to  be  null  and  void;  otherwise  to  be  and  re- 
main In  full  force  and  effect"  The  duties 
and  obligations  resting  upon  an  admlnlstratw 
are  plain  and  mandatory.  It  provides  that  he 
"shall  faithfully  execute  tbe  duties  of  the 
trust  according  .to  law."  It  la  seir-evldent 
that  one  of  tbe  most  Important  duties  de- 
volving upon  an  adminlstrato'  la  to  promptly 
pay  over  to  the  propo:  persons  all  money  In 
his  handa  belon^g  to  the  estate,  when  or- 
dered BO  to  do  by  the  court  in  orda  that 
the  funds  arising  from  the  estate  may  be 
properly  distributed  by  the  court  And 
hoice,  where  an  administrator  Is  removed 
from,  office,  as  in  this  case,  for  malfeasance. 
It  la  his  duty  to  promptly  pay  over  the  mon- 
eys of  the  estate  to  those  who  are  duly  ap- 
pointed to  stKceed  him,  and  in  obedience  to 
tbe  order  of  the  court  In  the  case  at  bar 
the  probate  court  made  an  order  tliat  Pente- 
cOBit  should  forthwith  pay  to  bis  8ucce8S(»rs 
the  amount  of  money  which  bis  reports  uid 
the  evidence  showed  he  bed  In  bis  possession 
or  under  his  control,  and  belonging  to  the 
estate.  He  failed  or  refused  to  comedy  with 
this  order.  This  constituted  a  clear  breach  of 
the  conditions  In  the  bond.  The  gist  of  these 
actions  upon  bonds  against  tbe  principal  and 
sureties  tbereon  Is  that  Pentecost  failed  or 
refused  to  comply  with  the  Judgment  and  or- 
der of  the  probate  court  of  July  27,  1897. 
We  Hilnk  that  it  Is  wholly  Immatwlal  when 
Pentecost  misappropriated  or  embemled  the 
funds.  In  our  opinion,  the  moment  Pente- 
cost tailed  or  refused  to  comply  wldi  the 
Judgmait  and  order  of  the  incobate  court  he 
committed  a  breach  in  the  bond,  and  rendered 
the  sureties  Jotetly  and  severally  liable  for 
the  full  amount  of  said  Judgment 

Judge  Woerner,  In  his  work  on  tbe  Amol- 
can  Law  of  Administration  (page  648,  {  255). 
states  tbe  general  doctrine  aa  follows:  "It 
is  obvious  that  tbe  purpose  of  a  new  or  ad- 
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^lltlonal  bond  ordered  by  tbe  court  ex  mero 
motu,  or  moved  by  some  Interested  p^aon 
for  the  better  protection  ot  tbe  estate,  or  vol- 
untarily given  by  the  principal  in  anticipation, 
of  such  an  order,  Is  to  add  the  security  re- 
salting  from  the  new  to  that  afforded  by  tbe 
{AA  bond.  Hence  the  estate  Is  protected,  aft- 
of  the  giving  of  the  new  bond,  by  both  sets 
of  sureties;  those  on  the  first  bond  remaining, 
and  those  on  the  second  bond  becoming,  li- 
able for  any  Iweach  happening  after  the  new 
bond  is  given.  Wh^  the  condition  of  tlie 
bond  Is  that  the  principal  shall  'accoont  fw, 
pay,  and  deliw  all  money  and  property  of 
saU,  estate,'  the  snretles  on  the  last  bond  are 
liable  for  tbe  loss  following  any  defalcation, 
convemlon,  or  devastavit  cfunmitted  the 
prlncbnl.  whether  before  or  after  tbe  giving 
of  tiie  last  bond,  because  tiie  nonpayment 
aftw  an  order  by  the  court  havliv  jurisdic- 
tion crastltotes  a  distinct  tweach  of  the  bond. 
The  same  result  follows  where  the  terms  ot 
the  bond  are  to  'do  and  perfonn  all  other 
acts  which  may  be  required  of  him  at  any 
time  by  law/  In  such  case  botii  sets  ot  aure- 
tles  are  Ibible,— the  first,  because  -Uie  conver- 
sion or  other  misconduct  leading  to  the  Iobb 
«f  the  assets  occurred  during  the  time  when 
they  were  sureties;  the  last,  because  tbe 
nonpayment  constituted  a  breach  wbUe  they 
were  such." 

In  Ghoate  t.  Arrlngton,  116  Mass.  662,  by 
tiie  saiHreme  judicial  court  of  Massachusetts, 
In  an  action  where  the  executor  gave  a  bond 
with  two  sureties,  conditioned  that  he  should 
administer  acon-dlng  to  law  the  estate  of  tlie 
testatw,  and  render  an.  account  and  It 
peared  that  one  of  tbe  suretiee  was  a.tt«e- 
warda  discharged  1^  order  of  the  jnobate 
conrt,  and  a  new  bond  was  given  wlUi  a  new 
surety,  and  before  the  execution  of  tbe  latter 
bond  property  belonging  to  the  testator's  es- 
tate came  to  tbe  bands  of  the  aecutw,  for 
which  he  failed  to  account,  and  a  suit  at  law 
was  brougbt  upon  the  second  bond  for  this 
breach  of  Its  ctrnditloDS,  it  was  held  that  the 
surety  upon  the  second  bond  was  liable  for 
the  full  value  of  the  estate  not  accounted  for, 
and  that  a  surety  upon  an  executor's  bond  Is 
liable  for  any  default  on  the  part  of  the  ex- 
ecutor in  not  accounting  tor  assets  rec<^ved 
before  as  well  as  attet  the  encntion  of  the 
bond. 

In  Bellinger  v.  Thompson,  37  Pac.  716.  tbe 
supreme  court  of  Or^n,  In  passing  upon  this 
question,  held  that  tbe  sureties  on  the  bond  of 
an  executor  conditioned  for  the  faltbfnl  ptf- 
formance  of  bis  duties  are  liable  for  assets 
misapplied  before  the  execution  of  the  bond. 
In  this  case  Chief  Justice  Bean  fuUv  dis- 
cusses this  entire  subject,  and  distlngiii.ihea 
-an  administration  bond  from  a  bond  given 
by  a  public  offlcer.  In  the  course  of  the  opin- 
ion be  Bald:  "It  is  next  contended  that  be- 
cause Ingalls  bad,  prior  to  the  order  requiring 
him  to  give  bonds,  paid  $2,937.80  on  claims 
against  tbe  estate  in  favor  of  third  persons, 
and  applied  the  sum  of  $3,070  on  a  claim  In 


his  own  favor,  for  which  he  was  not  allowed 
credit  on  final  settlement,  the  sureties  on  the 
bond  in  action  are  not  liable  for  the  money 
80  aivUed.  In  otbn  words,  the  contention 
for  the  defendants  is  that  such  application 
was  a  conversltm  of  tbe  funds  bdong^ng  to 
the  estate,  and  that  they  are  <mly  liable  on 
their  bonds  for  assets  converted  and  roisap> 
idled  after  tbe  ueeutlCHi  thereof.  It  is  un- 
doubtedly the  general  nUe  that  siffeUes  <m  d- 
fidal  bonds  are  only  liable  for  defaults  oc- 
curring  after  the  commmcemoit  of  the  term 
of  atOiee  tor  which  thegr  become  reaponslUe; 
and  sneb  Is  the  purport  of  the  anUMMrltleB 
cited  by  defendante.  But  this  rule  has  m> 
aiq>licatl(m  to  an  administrator's  or  execotor's 
bond,  because  the  Jaw  nndw  which  and  tbe 
purpose  for  which  they  axe  glvoi  are  differ- 
ent  There  are  no  terms  of  office  of  an  ex- 
ecutor or  adntitailBtrator.  It  Is  a  oontbinons 
eiqdoyment  from  the  date  of  appointment  un- 
til the  dose  of  the  administratloB.  U  daring 
such  time  an  administrator  or  executor 
should,  for  any  snfflclent  reason,  give  a  bond, 
he  woidd  not  therein  be  entitled  to  a  mw 
ccnnmltment  of  the  estate  to  bis  hands,  nor 
wovdd  it  result  bi  any  setOement  or  rest  la 
his  accounts.  And  a^ln,  the  condition  of  an 
offldal  bond  is  that  the  principal  shall  faith- 
fully perform  tiie  ^httles  <^  tiie  office  to  whldi 
he  has  been  elected  or  appt^ntad,  and  It 
would  be  an  unwarranted  constroctlon  of  tbe 
twms  of  sndi  bond  to  btdd  tbe  soretlea  liable 
for  any  default  occurring  pricr  to  tbe  com- 
mraicemoit  of  tbe  term;  but  sn  admfaito- 
trator's  or  esracutor's  bond  te  conditioned  *Oiat 
be  shall  foithful^  poform  tbe  duHea  of  his 
trust  acc(»dtng  to  law.'  HIQ's  Ann.  Law^  | 
1068.  A  failure  to  pay  over  to  tbe  b^  or 
l^atee  the  amount  ascertained  tm  final  set- 
tlement to  be  due  such  heir  or  legatee,  and 
ord«ed  paid  to  hlm^  is  a  brea<di  of  aoch  btrnd 
and  conditlona  (Oeronld  v.  Wilson,  81  N.  T. 
B73);  and  the  sureties  thereon  at  tbe  time 
ot  such  breach  are  liable  for  sucb'  default 
no  mattor  when  the  bond  may  have  been 
^ecnted,  or  when  the  funds  wwe  actually 
misapplied  or  lost  to  the  estate.  The  ex- 
ecutor or  administrator,  ^m  the  moount  be 
becomes  such,  is  entitled  to  the  possceslM 
and  cont'rol  of  all  the  itroperty  of  tbe  estetew 
but  he  is  not  required  to  pay  or  accoont  for 
any  motiey  or  property  coming  Into  his  pos- 
session until  ordered  to  do  so  by  the  eonnty 
court.  In  every  case,  therefore,  where  a  bond 
Is  given  by  an  executor  durtng  the  progress 
of  administration,  the  sureties  assume  lia- 
bility thereundo',  ui>on  the  anumptlon  tiiat 
he  is  In  possession  at  the  time  tbe  bond  Is 
given  of  all  the  assets  of  the  estate  whicb 
have  been  received  by  him  and  are  unac- 
counted for,  and  they,  In  effect,  agree  that  he 
will  execute  his  trust  by  faithfully  adminle- 
terbig  upon  and  accounting  for  such  assets. 
The  bond  Is  security  against  a  breach  of  doty, 
and  there  Is  no  such  breach  uitU  there  la  a 
failure  to  account  or  pay  ot«  the  mon^  as 
ordered  by  the  county  court  Scbouler,  BCra, 
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S  146;  1  Woerner.  Adm'n,  |  2SS;  Scofleld  r. 
ClmrchUl,  72  N.  Y.  iSCS;  Lacoste  v.  Spllvalo, 
»U  Ca!.  35,  30  Pftc.  571;  Ptokstaff  v.  People, 

50  lU.  148;  Oboate  T.  Arrlngton,  116  Mass. 
552;  Foster  v.  Wlae,  46  Ohio  St,  2Q,  16  N.  B. 
6ST,  15  Aju.  St.  Bep.  542;  Dugger  t.  Wrlstat, 

51  Ark.  232,  11  S.  W.  21S,  14  Am.  St.  Rep. 
48;  Brown  t.  SUte,  23  Kan.  236;  State  t. 
CnuBbanw,  6S  Mo.  254;  Beard  t.  Roth  <C. 
€.)  35  Fed.  397.  Plnkstaff  v.  People,  supra, 
vas  an  action  uptui  an  admlnlBtrator'a  second 
tiond,  In  the  trteU  of  which  the  snretiea  sought 
to  defendt  as  the  soFetUes  do  ber^  on  the 
ground  that  the  assets  came  Into  the  bands 
of  the  admin latrator,  and  were  misapplied  be- 
fore the  bond  was  executed;  bat  Oblef  Jus- 
tice lAwrence,  ^leakinc  for  the  court,  said: 
'Conceding  the  sureties  iqpon  the  bond  are  lla* 
ble  <ml7  for  Inreftches  occurring  after  Its  ex»- 
•cutlon,  the  breach  In  the  present  case  Is  of 
that  chaiactw.  Even  If  the  money  due  the 
heirs  had  beoi,  as  arerred  In  the  plea,  ap- 
propriated hj  the  administrator  to  his  own 
use  before  the  btrnd  was  given,  yet  for  such 
mlsajntUcatlon  of  the  funds  he  would  be  lia- 
ble only  for  nominal  damages,  if  able  and 
-willing  to  pay  tbe  h^  whatever  might  be 
doe  them  on  final  settlement  The  gravamen 
of  this  action  Is^  not  that  the  admlnlstnttor 
had  confounded  the  trust  funds  with  his  own, 
and  appropriated  them  to  bis  own  ua^  but 
that  he  did  not  respond  to  the  demands  of 
■the  guardian.  WheUier  he  had  In  fact  used 
the  trust  fm^  or  not  when  this  bond  was 
given,  tbey  woe  In  the  ^e  of  the  law  thra 
in  his  hands  to  be  administered,  and  the  bond 
was  given  as  security  that  they  should  be  so 
administered.  But  for  this  new  bond  he 
probably  would  then  have  be«i  removed,  and 
the  heirs  and  creditors  would  have  bad  their 
recourse  upon  the  first  b<Hid.  By  the  additional 
bend  he  was  kept  in  office,  the  securities 
thereon  undertaking  that  he  would  duly  ad- 
minister all  unadmlnlstered  assets.  The  bond 
can  have  no  other  rational  constmctlon,  and 
Bodi  must  have  been  the  Intraitlon  of  the  par- 
ties. He  then  stood  chargeable  with  certain 
assets.  Vor  the  purposes  for  which  this  bond 
was  given  they  were  in  his  hands.  The  se- 
curities undertook  that  he  would  pay  them 
over  to  the  persons  entitled  to  receive  them 
whai  duly  called  upon.  This  he  has  not 
done,  and  hence  the  liability  at  these  defend- 
ants.* And  In  Brown  v.  State,  supra,  It  Is 
said  that  tbe  liability  of  an  administrator  to 
an  ortate  for  property  he  has  received  and 
converted  to  bia  own  use  Is  'assete  In  bte 
hands  belonging  to  the  estate,*  which  It  Is  his 
duty  to  make  available,  and  to  account  for  on 
final  settlement  In  Dugger  v.  Wright  su- 
pra. It  was  held  that,  although  the  executor 
had  converted  the  funds  of  the  estate  prior  to 
the  execution  of  the  bond.  It  was  atlll  his 
4uty  to  account  to  the  probate  court  there- 
ftte,  and,  when  be  failed  to  comply  with  the 
order  of  the  court  directing  blm  to  pay  over 
the  amount  with  wUch  be  had  been  chained 
on  that  account,  the  sureties  on  tbe  bond 
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were  liable,  by  tiie  terms  of  the  undertaking, 
to  make  good  the  default  A  surety  on  an 
administrator's  w  executor's  bond,  condition- 
ed as  the  bonds  in  action  are.  Is  liable  for 
whatever  Is  properly  chargeable  to  tbe  ex- 
ecutor In  his  official  capacity;  and  it  is  not 
necessary  to  show  that  the  funds  or  proper^ 
so  chargeable  were  actually  on  hand.  Intact 
OT  In  specie,  at  the  time  the  bond  was'ae- 
cuted.  If  they  are  shown  to  have  ccone  Into 
the  hands  of  tbe  secutor  in  his  official  ca- 
pacity, and  he  has  not  properly  disposed  of  or 
accounted  for  th^o,  be  Is  bound  to  do  so  on 
final  settlement;  and  the  sureties  upon  bis 
bond,  whenevo*  glroi,  are  bs3A  tcr  the  faith- 
ful performance  of  ^t  duty." 

The  state  ot  Gallfomla  has  a  statute  that 
Is  slmflar  to  ours  In  requhrlng  an  admtailstra- 
tor  to  give  further  and  *«irtitfa^^>|  security  for 
file  faithful  execution  of  his  trust  The  su- 
preme court  ot  that  state,  In  the  case  of  La- 
coste T.  Spiivalo,  64  Gal.  35,  30  Pac.  571,  held 
that  tbe  effect  of  their  Code,  which  provIdCB 
that  In  case  of  the  Insufltolency  of  an  admto- 
Istrat(w*s  bond  ho  may  be  required  to  give 
furtlwr  and  additional  security,  Is  to  render 
the  snretleB  to  the  new  bond  UaUe  tor  a 
devastovit  by  tbe  administrator  occurring  be- 
fore thehr  obligation.  In  the  course  cX  the 
opinion  the  court  said:  "We  think  these  pro- 
visions of  the  statute  admit  (tf  but  one  hiter- 
pretation,  and  that  Is  that  the  f  urth»  ae- 
cnrlty'  autbcvlzed  by  them  to  be  reautared  Is 
and  vras  totended  to  be  cumulative.  The 
very  purpose  of  requiring  it  la  to  strengthen- 
to  Increase— the  security  previoudy  existing, 
and  It  la  obvious  that  the  purpose  vrould  fall 
unless  both  bonds  relate  to  tbe  same  subject- 
mattw.  It  Is  perfeetiy  true,  as  argued  by 
the  learned  counsel  for  the  app^lants,  that 
sureties  are  entitled  to  stond  upon  tiie  precise 
tnrms  vt  their  contract;  but  what  was  th^ 
contract?  They  knew  that  the  party  fw 
whom  they  yrere  becoming  sureties  was  diar- 
ged  with  the  execution  of  a  trust;  that  hi  Us 
admtolstration  he  was  subject  to  the  lawful 
ord^  of  the  probate  court;  that  he  had  al- 
ready given  one  bcmd  as  security  for  the 
faithful  discharge  of  his  duties,  among  which 
was  tbe  accountlog  to  that  court  for  all  pnv- 
erty  of  the  estete  coming  to  his  liands  as  ad- 
ministrator; that  the  court  was  authorized, 
when  satisfied  that  the  security  already  givoi 
tor  that  purpose  was  Insufflclmt  to  require 
the  administrator  to  give  further  security  tm 
the  same  purpose,  and  that  the  court,  In  tiie 
exercise  of  the  power  conferred  upon  It  by 
the  law,  had  required  of  the  administrator  to 
question  such  further  security;  and,  knowing 
all  this,  they  were  willing  to  become,  and  did 
become,  further  sureties  that  the  adnUnlstra- 
tor  would  faithfully  execute  the  duties  of  his 
trust  according  to  law.  In  the  bond  that 
they  aecuted  the  fact  of  SpUvato's  appoint- 
ment as  administrate,  tiie  fact  of  the  Issu- 
ance of  letters  of  admlnlstratitm  to  him,  tbe 
fact  that  he  had  already  given  one  bmid  for 
the  faithful  execution  of  the  duties  of  hia 
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trust,  and  the  fact  tbat  he  vas  ordered  to  file 
an  'additional  hond*  are  expressly  recited. 
To  Bay  that  when  they  executed  an  'addi- 
tional' bond  they  did  not  bitend  to  add  to,  to 
Increase,  to  augment,  the  security  prertonsly 
existing.  Is  to  do  violence  to  the  language  the 
parties  themselres  employed,  as  well  as  to 
contravene  the  clear  purpose  of  the  law  un- 
der which  tlie  order  was  made  requiring  the 
bond  to  be  given-  Counsel  are  mistaken  in 
tetenlng  to  section  1402  of  the  Code  of  Civil 
Procedure  (which  Is  similar  to  paragraph 
6781,  Hlttell's  Gen,  Laws)  as  another  Instance 
in  which  'further  security'  may  be  required 
<ft  the  esecutor  or  administrator.  That  and 
the  succeeding  section  provide  for  the  obtaln- 
1ns  hy  a  surety  of  his  release  from  r^pon- 
slbllity  on  account  of  future  acts  of  his  prin- 
cipal. Upon  snch  an  application  the  court  or 
Judge  is  required  to  cause  the  executor  or  ad- 
ministrate to  appear  at  a  time  or  place  to  be 
specified,  and  to  give  other  security;  and.  If 
new  sureties  be  given  to  the  satisfaction  of 
the  Judge,  be  may  thereupon  make  an  order 
that  the  sureties  who  ai^lled  for  relief  shall 
not  be  llaMe  on  their  bond  for  any  subse- 
quent act,  default,  or  misconduct  of  the  ex- 
ecutor or  administrator.  So  far  as  these  sec- 
tions bMr  upon  the  sul^ect,  they  strengthen, 
rather  than  weaken,  the  view  we  take  of  the 
other  sections  referred  to.  and  of  bonds  given 
thereunder.  When  the  previous  security  ap- 
pears Insufflclent,  and  something  must  be 
added,  the  statute  requires  further  security 
to  be  given;  when  Independent  security  Is  re- 
quired. It  speaks  of  other  security.  There 
no  doubt  that  the  general  rule  rating  to 
suKtles  on  official  bonds  Is  that  they  are  not 
liable  for  any  offlclal  delinquency  or  default 
of  their- principal  occurring  prior  to  the  exe- 
cution of  the  bond.  Such  Is  the  purport  of 
numerous  cases  cited  by  counsd  for  appel- 
lants. But  the  case  In  hand  Is  an  exception 
to  that  role,  and  Is  an  nceptlon  because  the 
law  under  which  and  the  purpose  tot  which 
the  reiR^entatlve  dames  of  btmds  are  given 
dlflTers.  This  distinction  was  recognized  and 
enforced  by  the  court  of  appeals  of  New  York 
In  the  case  of  Scofteld  t.  Churchill,  72  N.  Y. 
667,  668,  which  was  an  action  upon  an  ex- 
ecutor's bcmd,  in  which  the  sureties  son^t  to 
defend,  as  the  sureties  here  do.  by  (diowing 
that  tbe  funds  for  which  they  were  sought  to 
be  diarged  had  been  lost  to  fhe  estate  before 
the  bond  In  suit  was  executed.  But  the  court 
there  overruled  the  d^ense,  and  hdd  the 
sureties  liable,  ^at  casti  Is  a  strong  author- 
ity In  support  of  the  view  we  take  of  the  con- 
tract of  the  sureties  here.  Holding,  as  we 
do,  that  the  sureties  on  the  bond  In  dispute 
became  responsible  for  the  faithful  execution 
by  the  administrator  of  the  duties  of  his  trust, 
without  regard  to  the  time  of  the  execution 
of  the  bond,  it  becomes  unnecessary  to  deter- 
mine any  other  point  made  for  the  appel- 
lants." 

We  think  that  these  authorities  are  clcar^ 
tn  point,  and  are  decisive  of  the  case  under 


consideration.  We  have  examined  Qie  autbtf^ 
itles  cited  by  counsel  for  plaintiff  ht  error 
In  BUi^rt  of  their  contention  In  this  caw. 
We  have  no  criticism  to  make  as  to  the  Isv 
announced  In  those  cases,  but.  Id  our  optahm. 
they  do  not  apply  to  the  ease  at  bar.  The 
distlncdon  between  a  bond  given  by  a  pnUic 
officer  for  the  faithful  discharge  of  his  dotln 
during  his  term  of  office  and  that  of  a  bond 
given  by  an  administrator  or  executor  wblcli 
provides  that  he  shall  faltbfnlly  admiidster 
his  trust  according  to  law  was  not  conddacd 
and  made  In  those  cases.  It  Is  true  tbat  the 
doctrine  Is  w^  settled  that  the  Uablllty  vt 
the  sucety  Is  not  to  extend  by  impllcatioD  be- 
yond ttie  terms  of  his  ctmtract,  and  tbat  tbe 
contract  or  undertaking  18  to  receive  a  strict 
Interpretation,  and  not  to  extend  l>ey<nid  the 
fair  scope  of  Its  terms.  And  this  Is  the  doc- 
trine announced  by  the  supreme  court  at  tbe 
UnHefl  States  in  the  case  of  U.  S.  v.  Baji, 
15  Pet  187.  10  L.  Ed.  706,  and  also  in  the 
case  of  Farrar  v.  U.  8.,  5  Pet  373,  8  L.,Ed. 
150.  But  the  court  In  these  cases  bad  under 
consideration  the  Intopretetlon  to  be  idaced 
upon  the  conditiaiB  of  an  offlctal  bond,  snd 
not  the  boud  of  an  executor  or  administrator. 
The  case  of  Mahaska  Go.  v.  Ingalls.  16  Iowa, 
81,  cited  by  counsel  in  support  of  Its  con- 
tention. Involved  the  construction  of  tbe  lia- 
bility of  a  surety  on  an  official  bond,  and  it 
was  there  hdd  that  sureties  on  said  bonds 
were  not  liable  for  prior  ddlnqnendes  itf  tbe 
principal.  And  the  Indiana  cases  followed 
the  same  general  rule.  In  the  case  of  Thon^ 
Bcm  r.  MacGregor,  81  N.  Y.  6^  tbe  coort 
had  before  It  the  llablllly  of  tbe  sureties  m  a 
receiver's  txxaA.  In  this  case  tbe  condition 
of  tbe  bond  was,  **If  tbe  said  Cbarles  B. 
Kiker  shall  henceforth  discharge  the  dodes 
of  bis  trust  as  such  receiver."  The  court 
held— and,  we  think,  properly— that  this  bond 
was  not  retroactive,  but  prospective  In  It* 
t^ma,  and  therefore  the  sureties  were  rdler- 
ed  from  liability.  Nor  do  we  think  tbe  eases 
cited  from  tbe  federal  courts  by  ooansd  tat 
plaintUF  in  error  are  applicable.  These  cases 
Involved  the  liabliity  ot  sureties  on  oOdal 
bonds,  and  In  each  case  the  decision  turned 
upon  the  language  of  the  federal  statute  un- 
der which  the  bond  was  gUvtaa,  and  the  pecul- 
iar wording  of  the  bond. 

From  a  consideration  <tf  the  foregoing  aa< 
thoritles  we  deduce  the  following  g«iecal 
rules: 

1.  That  the  sureties  on  an  administrator's 
bond  are  bound  to  tbe  extent  to  which  their 
principal  Is  bound. 

2.  That  the  sureties  upon  an  admlnMra- 
toi'*s  bond  are.  In  the  absence  at  fraud,  con- 
cluded by  the  decree  of  the  probate  court  du- 
ly rendered  upon  a  final  settlement  and  ac- 
counting by  their  principal,  as  to  the  amoont 
of  the  principal's  liability,  although  tbe  soi^ 
ties  on  the  bond  ace  not  parties  to  the  ac- 
countii^. 

3.  That-  tlie  sureties  on  an  administrator's 
bond  cannot  attack  collaterally  a  Judgment  of 
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the  probate  court  against  tbe  administrator 
upon  a  final  settlement  and  accounting  by 
their  prhiclpal,  for  whose  fidelity  to  his  tmst 
they  hare  obligated  tbemselveB. 

4.  As  a  general  rule,  sureties  on  the  bond 
of  a  public  officer  are  not  liable  for  any  offi- 
cial dellnqnency  or  default  of  the  principal 
occurring  prior  to  tbe  execution  of  the  bond. 
But  this  general  rule  has  no  application  to 
an  administrator's  bond,  because  the  purpose 
for  which  an  administrator's  Imnd  Is  given 
Is  entirely  different.  Tbe  term  of  office  of  a 
public  officer  Is  definite  and  certahi,  while 
an  administrator  has  no  fixed  tenure  of  of- 
fice. It  iB  a  continuous  tmst  or  employment 
from  the  date  of  bis  appointment  until  the 
close  of  the  adminiBtmtion.  The  condltlcm 
of  an  official  Iwnd  Is  that  the  principal  sball 
faithfully  perform  the  duties  of  tbe  office  to 
which  he  has  been  elected  or  appointed.  The 
bond  of  an  administrator  Is  that  he  shall 
faithfully  execute  tbe  duties  of  the  trust  ac- 
cording to  law.  Hence  tbe  sureties  on  an  ad- 
ministrator's bond  conditioned  as  tbe  bonds 
were  In  tbla  action  are  liable  for  whatever 
la  properly  chargeable  to  the  admlniatrator  in 
his  official  capacity,  and  it  is  not  essential 
to  prove  that  the  funds  or  property  so  charge- 
able were  actually  on  band  and  Intact  at  the 
time  the  second  or  additional  bond  was  exe- 
cuted. If  the  moneys  or  property  are  sbowu 
to  have  come  to  the  hands  of  tbe  admiDl»- 
trator  in  bis  official  capacity,  and  he  has  not 
properly  disposed  of  or  accounted  for  the  same, 
he  is  bound  to  do  so  on  a  final  settlement;  and 
the  sureties  upon  his  bond,  no  matter  when 
such  bond  was  executed  and  approved,  are 
held  liable  for  tbe  faithful  performance  and 
execution  of  such  trust. 

5.  The  refusal  or  neglect  of  an  administra- 
tor to  obey  or  comply  with  tbe  final  Judg- 
ment of  the  probate  court  rendered  agslnat 
him  constitute  a  breach  ii  bis  bond,  which 
provides  that  he  "shall  faithfully  execute  the 
duties  of  the  trust,  as  snch  administrator, 
according  to  law,"  and  renders  him  liable,  as 
well  as  the  sureties  thereon,  tot  tbe  full 
amount  of  said  Judgment 

Tbe  Judgment  of  the  district  court  of  Logan 
county  Is  therefore  affirmed.  AH  tbe  Justices 
concurring,  except  BURFORD,  C.  J.,  who, 
bavins,  presided  in  tbe  court  bdow,  did  not 
Bit;  and  IRWIN,  J.,  absent 
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BENO  MILL  &  LUMBER  CO.  t.  WESTEB- 

FIELD  (No.  1,614). 
(Hnpreme  Court  of  Nevada.    Aug.  14,  1902.) 
NEW  TRIAL— ORDER— APPEAL— REV1I5W. 

1.  An  order  merely  directing  a  new  trial  be- 
cause dvfondant  was  deprived  of  the  testimony 
of  a  certain  witness  does  not  atHi-matively 
show  it  was  made  on  one  ground  only. 

2.  A  motion  for  new  trial  being  made  on  sev- 
eral grounds.— one  of  them  insufficiency  of  evi- 
dence—and the  evidence  being  conflicting,  so 
Its  to  nnthorize  the  granting  of  new  trial  on 
that  Brouud  without  atuse  of  discretion,  order 
Kranting  new  trial  for  the  stated  reason  that 


defendant  was  deprived  of  the  testimony  of  a 
certain  witness  will  be  sustained,  though  sucb 
witness  properly  refused  to  testify. 

On  rehearing.  Granted. 

For  former  report,  see  67  Pac.  96L 

BELKNAP,  3.  In  tbe  opinion  heretofore 
filed  importance  was  attached  to  the  state- 
ment of  respective  counsel  that  the  only  mat- 
ter considered  by  tbe  Judge  before  whom  the 
motion  for  new  trial  was  heard  and  determin- 
ed was  the  refusal  of  Judge  Curler  to  be 
sworn  as  a  witness.  The  record  does  not 
show  this  fact  It  Is  as  f(^ows:  "The  court 
now  renders  its  decision  upon  defendant's 
motion  for  a  new  trial  of  this  cause,  and  di- 
rects that  a  new  trial  of  said  cause  be  grant- 
ed, for  the  reason  that  the  defendant  was  de- 
prived of  the  testimony  of  Judge  Curler  at  the 
former  trial,  and  such  testimony  may  have 
been  materlnL"  This  Is  the  record,  and  by  it 
we  must  be  governed.  It  should  be  noticed 
that  the  above  words  do  not  exclude  from 
consideration  any  ground  upon  wbidi  tbe  mo- 
tion was  made.  In  OuUahan  t.  Starbuck,  2} 
Cal.  414,  a  similar  question  arose.  Tbe  court 
In  that  case  said:  *'It  Is  stated  by  appel- 
lant's counsel  that  the  only  ground  upon 
which  the  court  below  based  its  action  in 
granting  a  new  trial  was  a  supposed  error  In 
its  refusing  to  allow  a  peremptory  challenge 
to  a  Juror  after  he  had  been  acc^ted,  though 
not  sworn.  We  do  not  doubt  such  was  the 
fact  but  the  record  does  not  show  this,  and 
by  its  contents  we  must  be  governed.  •  •  *" 

Tbe  question  before  us  Is  tbe  effect  to  be 
given  to  tbe  terms  of  the  order.  Appellants 
contend  that  as  the  order  allowing  a  new 
trial  was  made  upon  one  ground  only.  It 
should  be  construed  as  overruling  the  motion 
upon  tbe  other  grounds.  To  this  view  th^e 
are  two  answers:  (1)  The  recMd  does  not  af- 
firmatively show  that  the  order  was  made 
upon  one  ground  only,  as  was  erroneously 
considered  in  the  original  opinion.  (2)  Such 
construction  wonid  be  unjuot,  for  reasons 
fnlly  stated  in  the  case  of  Kauffman  v.  Maier, 
94  Cal.  276,  29  Pac.  481,  18  L.  R.  A.  124,  fol- 
lowing, where  a  similar  question  arose:  "The 
proposition  of  the  appellant,  that  this  court 
is  limited  upon  this  appeal  to  a  consideration 
of  the  grounds  specified  In  the  order  granting 
tbe  new  trial,  is  untennble.  A  party  has  the 
right  to  move  for  a  new  trial  upon  any  or  all 
of  tbe  grounds  permitted  by  the  statute,  and 
if  the  record  on  which  bis  motion  Is  based 
discloses  more  than  one  ground  for  whidi  a 
new  trial  should  be  granted,  the  court  can- 
not by  stating  In  its  order  that  the  motion  Is 
granted  upon  one  ground  only,  and  denied 
upon  the  others,  deprive  the  othec  party  of 
the  right  to  a  review  by  this  court  of  the 
entire  record.  Tbe  action  of  the  court  be- 
low Is  limited  to  granting  or  refusing  a  new 
trial,  and,  except  In  those  cases  In  which  It 
Is  Justified  in  limiting  the  new  trial  to  one  or 
more  designated  issues,  the  effect  of  an  order 
granting  a  new  trial  Is  to  place  the  cause  In 
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the  pmltkm  It  hdd  befwe  any  trial  had  been 
had.  Upon  an  appeal  from  that  order,  this 
court  will  review  the  entire  record  upon  whi<4i 
the  order  was  baaed,  and,  If  there  be  found 
any  error  In  the  record  which  would  have 
justified  the  court  ht  making  the  order,  the 
order  will  he  affiruied.  upon  the  same  prin- 
ciples that  an  order  sustaining  a  demurrer  to 
a  defective  complaint  will  be  sostained,  even 
though  the  ground  upon  which  tbe  trial  court 
sustained  It  may  be  h«3d  untenable.  A  mo- 
tion for  a  new  trial  is  a  proceeding  in  tbe 
nature  of  a  new  action,  wherdn  the  state- 
ment or  bill  of  exceptions  corresponds  to  fhe 
complaint,  and  the  speclficationa  of  wrror  to 
a  demnrrn-  thereto;  and  the  action  of  the 
trial  court  In  sustaining  the  motion  is  to  t>e 
treated  on  the  same  principles.  If  there  be 
any  grounds  upon  which  its  action  can  be  up- 
held, the  order  will  be  snstained,  Irrespective 
of  the  particular  ground  given  1^  that  court, 
whether  in  an  opinion  or  by  ■  statement  In 
the  order  Itself.  A  contrary  rule  might  work 
-great  Injustice.  If  a  new  trial  is  granted,  the 
former  decision  la  set  aside,  and  t^e  party 
whose  motion  has  prevailed  it  not  "aggrieved,' 
and  has  no  ground  for  an  appeaL  By  the  or- 
der granting  the  new  trial  the  judgment  la 
vacated,  and  the  cause  Is  In  the  same  condi- 
tion as  when  the  Issues  were  joined.  But  If, 
upon  an  appeal  from  that  order,  the  action  by 
this  court  la  limited  to  a  review  of  merely  the 
ground  designated  by  the  lower  court,  and 
that  ground  should  be  hdd  Insufficient,  the 
moving  party  would  be  deprived  of  the  new 
trial,  to  which  the  record  might  ahow  that  he 
is  manlfesUy  enUtied." 

The  motion  tar  new  trial  was  made  upon 
several  grounds,  one  of  which  was  Insuffi- 
ciency of  the  evidence  to  support  the  verdict 
Tbe  evidence  was  conflicUng.  In  such  case 
the  M^er  of  tbe  district  court  will  not  be  dis- 
turbed, unless  Its  discretion  has  been  abased, 
and  no  abuse  has  been  shown. 

It  Is  <»aered  that  the  order  of  the  district 
court  allowing  defendant  a  new  trial  be  af- 
firmed 

FITZGERAU).  J.,  coocnn. 


(U;  Cal.  12») 

In  re  WOOD'S  ESTATE. 

Appeal  of  WOOD.   (S.  F.  2.789.) 

(Supreme  Court  of  Galifomia.   Ang.  6.  1902.) 

MARRIAOS-DXVORCBD  PBR80K-TAUDITT— 
STATUTES. 

1.  Under  Civ.  Code,  I  91,  providing  that  tbe 
effect  of  a  judgment  decreeing  a  divorce  is  to 
restore  the  pnrtie«  to  the  state  of  unmarried 
persons,  and  section  61,  providing  that  a  subse- 
<iuent  marriage  coDtracted  by  any  person  during 
the  life  of  a  former  husband  or  wife  of  such 
person  with  any  jierson  other  than  such  for- 
mer husband  or  wife  if  void  unless  the  former 
marriage  has  been  annulled  or  dissolved,  provid- 
ed that  in  case  it  be  dissolved  the  decree  of  di- 
vorce must  have  been  rendered  at  least  one 

1  1.  Set  Divorce,  vir.    IT  Ceat.  Die.  !  8U. 


year  prior  to  snob  subseqnent  marriage,  wher» 
a  woman,  within  five  months  after  obtaining  a 
divorce  in  California,  was  married  in  Nevada, 
to  a  citizen  thereof,  in  accordance  with  the  laws 
of  that  state,  the  marriage  was  valid  in  Cali- 
fornia, tbe  prohibition  of  remarriage  fai  the 
statute  having  no  extraterritorial  force. 

Temple,  Harrison,  and  Van  Dylw,  JJ.,  dis- 
senting. 

In  tmnc.  Appeal  from  superior  court,  dtj 
and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Application  by  Abble  Rose  Wood,  as  widow 
of  Joseph  M.  Wood,  for  a  family  allowance  t» 
be  paid  out  of  bis  estate.  From  an  order  de- 
nying her  application,  she  appeaisi  Re* 
versed. 

Lloyd  &  Wood  and  Timothy  J.  I^(hui,  for 
appellant  J.  O.  Bates,  Brans  ft  Meredith, 
and  Wm.  P.  Hnmphr^s,  tor  respondent 

OAROCTTE,  J.  This  appeal  is  prosecuted 
from  an  ordn*  denying  appellant's  application 
for  a  family  allowance  she  claiming  to  be- 
the  surviving  widow  of  the  deceased,  Jos^h 
M.  Wood.  The  appeal  Is  taken  on  a  Judg- 
ment roll  without  the  evidence,  and  tbe  de- 
nial of  the  family  allowance  was  based  soldy 
upon  the  ground  that  appellant's  marriage- 
with  the  deceased  was  a  nullity.  The  appel- 
lant, Abble  Rose  Wood,  and  the  deceased, ' 
Joseph  M.  Wood,  were  married  at  Reno,  In 
the  state  of  Nevada,  on  January  1, 1898.  The 
marriage  was  by  llc«ise,  and  solemnised  In 
all  respects  according  to  the  laws  of  that 
state.  At  the  date  of  the  marriage  Joa^h 
M.  Wood  was  an  unmarried  man,  and  the  ap- 
pelant, Abble,  had  been  prevlouriy  divorced. 
Her  divorce  took  place  hi  the  courts  of  the 
state  of  California,  August  19,  189T,  and  the 
deceased  and  appellant  were  residents  of 
California.  The  divorce  upon  Its  face  was 
absolute  in  form,  and  had  not  been  appealed 
from  at  the  time  of  the  aectmd  marriage,—* 
period  of  4%  months  after  the  decree  was 
rendered.  Aside  from  the  question  inrolved 
as  to  the  validity  and  effect  of  the  aforesaid 
decree  of  divwce,  the  marriage  In  the  state  ot 
Nevada  was  a  valid,  binding  marriage. 
These  parties  were  entitled  to  enter  into  a 
contract  of  marriage  In  the  state  of  NevadOt 
If  appellant,  upon  January  1,  1896,  had  been 
previously  dlvwced  from  her  former  husband 
by  the  decree  rendered  In  the  state  of  Oali- 
fomia.  The  question  Is  then  presented:  Was 
she  a  single  woman  at  the  time  she  married 
Wood  In  the  state  of  Nevada?  For,  It  she 
was  a  married  woman  In  California  at  that 
time,  Bbe  was  also  a  married  woman  In  Ne- 
vada, and  therefore  could  not  ccmtract  this 
second  marriage.  The  answer  to  this  ques- 
tion demands  a  construction  of  section  61  of 
the  Civil  Code,  and  other  sections  of  the  same 
Code  bearing  upon  the  same  subject-matter 
must  be  considered  In  passing  upon  this  ques- 
tion of  construction.  Section  61  is  as  follows: 
"A  subsequent  marriage  contracted  by  any 
person  during  the  life  Of  a  former  husband 
or  wife  of  such  person,  with  any  person  other 
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than  sucli  former  husband  or  wife,  is  illegal 
and  void  from  the  beglnnlog/  unless:  (1)  The 
former  marriage  has  \iem  annulled  or  dis- 
solved; provided  that  in  case  it  be  dlSBoIved, 
tbe  decree  of  divorce  must  have  been  r^- 
dered  and  made  at  least  one  year  prior  to 
such  snbseqnent  mnrrlage."  The  court  does 
not  find  it  necessary  to  seek  for  the  moving 
cause  actuating  the  legidatnre  in  amending 
this  section  by  tbe  recent  addition  thereto  of 
that  provision  containing  the  one-year  clause. 
It  is  argued  upon  tbe  part  of  respcmdent  that 
It  was  enacted  In  line  with  a  sound  public 
yoUcy,  which  should  prohibit  marriages  of  di- 
vorced persons  within  the  period  of  time  glT- 
eQ  by  the  statute  for  an  appeal  from  divorce 
decrees.  Yet  It  is  evident  that  this  was  not 
the  whole  reason  for  the  l^lslatlon,  for  the 
evil  to  be  avoided  would  still  remain  until 
the  appeal  from  the  decree  was  finally  affirm- 
ed or  reversed,— a  result  which  would  not  be 
determined  within  the  one-year  period.  It 
also  may  be  mentioned  that  the  time  to  ap- 
peal from  a  divorce  decree  has  been  slutrt- 
oied  recently  to  a  period  of  six  months,  and 
vet  the  one-year  clause  found  In  this  sectloa 
liaa  not  been  chai^d  to  accord  therejrltb. 
But  wbateva-  may  be  the  public  policy  which 
demanded  the  law,  the  construction  of  that 
law  can  be  arrived  at,  regardless  of  that  par- 
ticular polity.  At  the  outset  It  may  be  said 
that  the  policy  of  tbe  law  of  the  civilized 
world  Is  to  sostaln  the  validity  of  marriage 
contracts.  In  this  case  an  opposite  conclu- 
■lon  to  that  declared  by  the  majority  of  the 
conrt  would  nullify  hundreds  of-  marriages, 
place  the  stamp  of  lUegltlmacy  upon  scores  of 
cbildren,  and  change  the  source  of  title  to 
^eat  property  Interests.  UnlesB  fbe  law 
points  plainly  to  that  end,  such  a  conclusion 
should  not  be  declared;  and,  a»  tbe  court 
flews  the  law,  it  Is  not  plain  to  that  end,  but 
plain  to  tbe  contrary.  It  Is  tbe  contention  of 
rei^ndent  that  by  virtue  of  the  provisions  of 
this  section  of  the  Code  ani>eUant  was  not  at)- 
solutely  divorced  until  one  year  after  tbe  de- 
cree of  divorce  was  rendered.  In  other  words, 
It  is  claimed  that  this  section  is  to  be  con- 
strued as  part  of  the  decree  by  operation  aZ 
law,  and.  so  rending  the  decree.  It  is  not  ab- 
solute and  not  effectual  until  one  year  after 
Its  rendition;  and  therefore  it  Is  contended 
that  it  was  not  absolute  In  this  case  when  the 
marriage  took  place  in  Nevada,  and  conse- 
quently appellant  was  not  then  a  single  wo- 
man. That  the  legislature  had  power  to  pro- 
Tide  for  the  rendition  of  a  decree  of  divorce 
by  a  court  which  should  not  be  absolute  for 
the  period  of  one  year  after  Its  rendition,  we 
have  no  doubt,  but  that  the  legislature  has 
failed  to  so  provide  by  section  61,  or  even  at- 
tempted So  to  do,  we  also  have  no  doubt. 
The  obvious  meaning  of  tbe  section  is  that 
ncltlier  of  the  divorced  parties  shall  marry 
M'ltliln  the  period  of  one  year  after  the  decree 
of  d'vorce  is  rendered.  The  statute  is  a  pro- 
lilbitlon  pure  and  simple  upon  the  marriage 
of  either  party  for  one  year,  and  declares  the 
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penalty  for  a  -violation  of  this  prohibitory  pro- 
vision to  be  the  nullity  of  the  marriage.  This 
is  the  obvious  construction  of  the  section,  test- 
ing it  by  its  face;  and,  when  It  fs  tested  in 
the  light  of  other  sections  treating  of  the  same 
general  subject,  the  soundness  of  tbis  con- 
struction Is  made  more  certain. 

Sectltm  61  declares  that  the  snbseqnent 
marriage  is  void  from  Its  Inc^tlon  unless  "the 
forma-  marriage  has  been  annulled  or  dls-  - 
s<^ed:  provUed  that  In  case  It  be  dissolved, 
the  decree  of  divorce  must  have  been  ren- 
dered and  made  at  least  we  year  prior  to 
such  subsequent  marriage."  Thus  the  year 
provision  In  direct  words  applies  to  marriages 
already  dissolved,  for  it  declares  In  substance 
that  the  marriage  must  have  been  dissolved 
at  least  one  yrar,  or  the  second  marriage  will 
be  void.  The  sectltm  thus  speaks  for  Itsdf, 
and  when  tiie  verb  "dissolTe*'  is  used,  aa  re- 
lating to  the  first  marriage,  It  meaiis,  and 
can  only  mean,  a  dissolution  of  the  mairiage, 
—a  divorce.  Again,  when  a  decree  of  divorce , 
has  been  "rendered  and  madeT'  the  marriage 
Is  dissolved,  and  tbe  section,  by  the  use  ofv 
those  words,  thus  declares  it  must  have  been  ■ 
dissolved  one  year  before  elQier  party  may 
marry  again.  Tbe  meaning  of  the  word  "ren- 
dered" as  applied  to  decrees  and  Judgments 
hi  well  settled,  and  when  a  decree  or  Judg-> 
ment  Is  rendered  It  has  full  force  and  effect 
Even  the  oitry  of  it  does  not  go  to  Its  valid- 
ity. It  has  full  force  and  effect  regardless 
of  the  mere  ministerial  act  of  entering  it  upon 
the  Judgment  book.  Kb.  Freeman,  in  bis 
work  on  Judgments,  declares  (volume  1,  |  SS)> 
"Expressltms  occastonally  find  their  way  into 
reports  and  text-books  Indicating  that  the  en- 
try is  eraentlal  to  the  existence  and  force  of 
the  Judgment  These  eiqpresslimB  baye  es- 
caped from  their  authors  when  writing  of 
matten  of  evidence,  etc.  •  *  •  The  ren- 
dition of  a  Judgmmt  is  a  Judicial  act;  its 
entry  upon  the  record  Is  merely  mlnlsierlal. 
A  Judgment  Is  not  what  Is  entered,  but  what 
Is  ordered  and  considered.  The  entry  may 
express  more  (a  less  than  what  was  orda%d 
by  the  court,  or  It  may  be  neglected  alto- 
gether; yet  In  neither  of  these  eases  is  tbe 
Judgment  of  the  court  any  less  Its  Judgment 
than  though  it  were  accurately  entered. 
*  *  *  It  is  therefore  not  indispensable  to 
the  validity  of  an  execution,  and  a  sale  made 
thereunder,  that  a  Judgment  should  have  been 
actually  entered  before  the  writ  issued." 
See,  also.  In  re  Hughston's  Estate,  133  Cal. 
321,  65  Pac.  742,  1039.  This  principle  of  law 
applies  even  with  more  force  to  decrees  la 
probate  and  equity.  And  this  court  has  held 
more  than  once  that  when  a  decree  of  divorce 
is  rendered  that  decree  is  of  full  force  and 
effect.  In  re  Newman's  Estate,  75  Cal.  221, 
16  Pac.  887,  7  Am.  St.  Rep.  146;  In  re  Cook's 
Estate,  77  Cal.  232,  17  Pac.  023;  19  Pac.  431, 
1  L.  R.  A.  5G7,  11  Am.  St  Rep.  267;  In  re 
Cook,  83  Cal.  417,  23  Pac.  392. 

Section  61,  subd.  1,  does  not  purport  to  op- 
erate upon  or  affect  a  decree  of  divorce.  It 
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deaiB  with  divorced  peraons.  It  affects  them 
after  the  decree  of  divorce  has  been  rendered. 
It  deals  with  them  after  they  have  become  un- 
married. The  article  of  the  Code  mider  which 
tills  section  Is  found  deals  with  the  validity 
of  marriages.  Under  the  article  dealing  with 
the  dissolution  of  marriages  we  find  section 
91,  which  declares:  "Tlie  eftect  of  a  Judg- 
ment decreeing  a  divorce  Is  to  restore  the 
■parties  to  the  state  of  unmarried  persons." 
By  this  section  the  effect  of  a  judgment  de- 
creeing a  divorce  is  laid  down,  and  sections 
00  and  91  substantially  declare  that  when  a 
marriage  Is  dissolved  the  parties  are  restored 
to  the  state  of  unmai-ried  persons.  The  word  - 
"dissolved"  Is  used  in  the  same  sense  in  sec- 
tions Gl  and  00,  and  thus  It  is  made  plain  that 
the  proviso  found  in  subdivision  1  of  section 
Gl  contains  legislation  ofCecting  unmarried 
persons  alone. 

Again,  section  IW  of  the  Civil  Code  pro- 
vides: "All  children  of  a  ■  woman  who  has 
been  married,  born  within  ten  months  aft«- 
the  dissolution  of  the  marriage,  are  presumed 
to  be  legitimate  children  of  that  marriage." 
The  words  "dissolution  of  the  marriage,"  as 
bearing  upon  a  dissolution  of  marriage  by  di- 
vorce, can  only  refer  to  the  time  when  the 
decree  of  divorce  Is  rendered,  and  the  10- 
moDtbs  period  mentioned  In  the  section  be- 
gins to  run  from  that  time.  And  It  would  be 
a  contradiction  of  terms  to  say  that  the  de- 
cree of  divorce  does  not  t&ke  effect  until 
one  year  after  its  rendition,  and  at  the  same 
time  say  that  the  dissolution  of  the  marriage 
takes  place  when  the  decree  is  rendered.  If 
the  decree  does  not  take  effect  until  one  year 
after  Its  rendition,  then  the  dissolution  of 
the  marriage  does  not  take  place  until  that 
time.  And  It  would  follow  that  this  10- 
months  period  of  time  referred  to  In  the  stat- 
ute w^ould  not  begin  to  run  until  one  year 
after  the  decree  of  divorce  was  rendered.  It 
is  quite  apparent  that  the  statute  should  not 
be  so  construed.  Let  us  make  a  closer  exam- 
ination of  this  section.  It  says,  In  substance, 
that  after  the  marriage  is  dissolved  the  for- 
mer husband  and  wife  may  contract  a  sub- 
sequent marriage  with  each  other  Immediate- 
ly. Thus  the  section  itself  recognizes  that  the 
first  marriage  Is  dissolved  by  the  decree;  for. 
If  not  dissolved  by  the  decree  when  rendered, 
how  could  these  two  people  Intermarry  again? 
If  the  decree,  when  rendered,  is  but  an  In- 
terlocutory or  nisi  decree,— that  is,  a  decree 
which  does  not  take  effect  until  one  year 
after  its  rendition,— then  the  former  husband 
and  wife  could  not  intermarry  withlu  that 
period.  In  answer  to  this  legal  dilemma  It 
Is  said.  In  substance,  that  the  decree  dissolv- 
ing tlie  marriage  is  complete  as  to  tlie  hus- 
band and  wife,  but  not  full  and  complete  as 
to  any  other  person.  This  presents  another 
dilemma,  for  It  would  be  inconsistent  to  hold 
that  these  two  people  were  entirely  and  com-- 
nletely  divorced  as  to  each  other,  but  not  dl- 

rced  to  the  extent  that  either  could  marry 
-Ird  person.   Surely,  if  they  are  completely 
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divorced  as  to  each  other  by  the  decree,  then 
by  all  law  they  are  completely  divorced  as  to 
the  whole  world.  This  must  be  so,  for  the 
decree  is  Ihter  partes,  and,  as  far  as  its  bind' 
ing  effect  Is  concerned,  the  world  at  large  has 
nothing  to  do  with  it. 

Section  61,  being  general  legislation  pro- 
hibiting marriages  between  certain  persons, 
has  no  extraterritorial  operation.  An  ex- 
haustive review  of  this  question  is  found  In 
State  V.  Shattuck,  69  Vt.  403,  38  Atl.  81,  40 
L.  R.  A.  428,  60  Am.  St.  Rep.  936.  It  Is  there 
said:  "The  language  of  our  statute  Is  gen- 
eral, and  it  is  a  fundamental  rule  that  no  stat- 
ute, whether  relating  to  marriage  or  other- 
wise. If  In  the  ordinary  general  form  of  wtwda, 
will  be  given  effect  outside  of  the  state  or 
country  enacting  It.  •  *  •  Henc^  If  a 
statute,  silent  as  to  marriages  abroad,  as  oars 
is,  prohibits  classes  of  persons  from  marrying 
generally,  or  from  intermarrying,  or  declares 
void  all  marriages  not  celebrated  according  to 
prescribed  forms.  It  has  no  effect  upon  mar- 
riages, even  of  domiciled  inhabitants,  entered 
into  out  of  the  state.  Those  marriages  are 
to  be  judged  of  by  the  courts  of  such  atate. 
just  as  fhough  the  statute  did  not  exist." 
Bishop  on  Marrlnge  and  Divorce  (section  867) 
declares  the  same  rule.  Therefore,  when  sec- 
tion 61  uses  the  language,  "a  snbseqitent  mar- 
riage contracted  by  any  person,"  etc.,  It  only 
refers  to  a  subsequent  marriage  contracted  in 
tbe  state  of  California  by  any  powm,  and  tbe 
section  should  be  read  as  though  tbe  words 
"in  tbe  state  of  CallfcHnla"  f(dlowed  the  word 
"contracted."  It  cannot  be  possible  tliat  tbe 
legislature  by  this  section  attempted  to  de- 
clare what  particular  marriages  contracted  In 
the  state  of  Nevada,  or  any  other  place  In  the 
whole  world,  would  be  Invalid  and  void.  8ec^ 
tlon  63  of  the  Clrll  Cod^  hereafter  qaoted. 
idiows  that  the  legislature  never  tboogbt  of 
such  legislation.  By  Inserting  tbe  words  *in 
the  state  of  California"  in  the  section, — words 
which  it  is  perfectly  apparent  should  be  in- 
serted by  construction,— then  there  Is  notblng 
left  in  this  case  for  respondent;  for  tbe  mar- 
riage here  contracted  and  wblch  we  have 
here  under  consideratloa  was  not  contracted 
in  the  state  of  California,  but  in  the  state  of 
Nevada,  and  therefore  sectioa  61  has  no  appli- 
cation to  it  whatsoever.  Section  61  refws  to 
marriages  contracted  In  this  state,  exactly  as 
does  section  60,  which  declares,  "AH  mar- 
riages of  white  persons  with  negroes  or  mu- 
lattoes  are  illegal  and  void."  In  fbe  face  erf 
that  law,  this  court  held  that  a  marriage  be- 
tween a  white  man  and  a  negro  woman,  con- 
tracted In  the  territory  of  Utah,  being  valid 
tliere,  was  a  valid  marriage  In  this  state. 
Pearson  v.  Pearson,  51  Cal.  130.  And  tbia 
decision  was  based  upon  the  broad  proposition 
of  law  found  formulated  In  section  G3  of  tbe 
Civil  Code,  which  declares:  "All  marriages 
oontra<;ted  without  tills  state,  which  would  be 
valid  by  the  laws  ot  the  country  In  which  the 
same  were  contracted,  nre  valid  In  this  state." 

Much  w^ght  Is  attached  by  rcsp<Hideut  to 
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the  case  of  Brook  t.  Brook,  B  H.  L.  Cas.  IDS. 
As  to  the  legal  positions  taken  by  the  various 
learucd  English  judges  In  tbnt  case.  Dr. 
Bishop,  In  his  work  upon  Marriage  and  Di- 
vorce (secnons  876,  S77,  et  seq.)«  shows  them 
to  be  faUaciouB.  See,  also,  Com.  r.  Lane,  113 
Mass.  458,  18  Am.  Bep.  509.  The  statute  of 
this  state  (section  63,  Civ.  Code)  and  the  case 
of  Pearson  v.  Pearson,  supra,  are  also  entirely 
opposed  to  BnxA  v.  Brook. 

There  Is  no  finding  of  fact  in  this  record 
that  these  two  peoi^e,  domiciled  in  the  state 
of  CaUfomia,  wait  to  the  state  of  Nevada  to 
contract  a  marriage  there,  In  order  to  evade 
the  laws  of  the  state  of  their  domicile.  Such 
ctHiduct  has  been  held  by  courts-  of  some 
Jurisdictions  to  be  a  fraud  upon  tbe  law  of 
their  domicile,  and  therefore  not  to  be  counte- 
nanced. Whether  tliat  be  the  law  of  this 
state,  when  considered  In  view  of  tbe  provi- 
sions of  section  63  of  the  Civil  Code,  it  is 
not  necessary  for  this  com't  to  consider  upon 
the  pres«it  state  of  facts.  Norman  v.  Nor- 
man,. 121  OaL  621.  M  Pac  148,  ^  L.  R.  A 
343,  66  Am.  St.  Rep.  74.  It  follows,  from 
What  has  been  said,  that  when  the  decree  of 
divorce  was  rendered,  August  19,  1897,  Abble 
Rose  Wood  became  an  unmarried  person, 
and,  being  an  unmarried  person,  and  other- 
wise competent  to  marry  outside  of  the  state 
of  California,  she  could  contract  a  valid  mar- 
riage with  J.  M.  Wood  in  tbe  state  of  Nevada 
under  its  laws;  and,  the  marriage  being  valid 
in  that  state,  it  Is  valid  in  this  state.  Fear- 
son  V.  Pearson,  supra;  Civ.  Code,  8  63. 

For  the  foregoiug  reasons  the  order  Is  re- 
versed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 

BEATTY,  O.  J.  I  concur  In  the  Judgmait 
of  reversal.  If  the  appelant  is  the  widow  of 
Joseph  M.  Wood,  she  Is  entitled  to  a  family 
allowance.  If  the  Reno  marriage  was  lawful 
in  Nevada,  it  is  valid  hare  (Civ.  Code,  S  63); 
and  if,  at  the  date  of  the  Reno  marriage 
plaintiff  was  an  unmarried  person,  the  mar- 
riage was  lawful  in  Nevada.  Whether  she 
was  an  unmarried  person  depends  upon  the 
proper  construction  of  a  few  sections  of  our 
Civil  Code.  A  marriage  Is  dissolved  by  death 
or  1^  divorce.  Civ.  Code,  S  90.  **The  effect 
of  a  Judgment  dccredng  a  divorce  is  to  re: 
store  the  parties  to  tbe  state  of  unmarried 
persons."  Section  91.  This  section  should 
always  have  been  read  with  the  qualification 
that  the  decree  must  be  final  and  Irreversible; 
that  ia  to  say,  the  status  of  an  unmarried  per- 
son should  never  have  been  held  to  accrue 
until  the  time  for  appeaJlng  bad  elapsed,  or. 
In  case  of  an  appeal  taken,  until  an  affirm- 
ance of  the  decree  by  the  court  of  last  re- 
sort. But  It  baa  been  otherwise  construed. 
This  court  baa  decided  that  a  divorced  per- 
son becomes  an  unmarried  person  Immediate- 
ly upon  the  rendition  of  tbe  decree,  and  many 
marriages  have  been  entered  Into,  pending  the 


right  of  appeal,  under  license  of  that  con- 
struction. It  Is  too  late,  therefore,  for  thlt 
court  to  adopt  another.  Tbe  amendment  of 
February  25,  1897,  to  section  61  of  the  Civil 
Code,  was  probably  intended  by  Its  author 
to  remedy  the  anomalous  condition  of  our 
maiTlage  law  resulting  from  the  construction 
theretofore  placed  .upon  section  01,  Id.,  under 
which  a  husband  or  wife  could  be  taken  sub< 
Ject  to  the  contingency  of  beiag  displaced  by 
the  reversal  of  an  appealable,  and  possibly 
erroneous,  decree.  Unfortunately,  however,  the 
sections  (90  and  91)  that  required  amendmoit 
were  overlooked,  and  an  amendment  ingrafted 
upon  section  61,  which  cannot  be  held  to  affect 
a  marriage  celebrated  In  a  foreign  Jurisdic- 
tion without  running  counter  to  the  -current 
of  decision  In  the  courts  of  the  United  States, 
and  at  least  one  decision  of  this  court  Pear- 
son V.  Pearson,  Gl  CaL  120.  If  the  object  of 
the  amendment  was  to  postpone  tbe  change 
of  status  resulting  from  the  divorce  until,  and 
to  make  It  d^endent  upon,  tbe  finality  of  the 
decree.  It  was  wholly  inadequate  to  that  pur- 
pose. It  would  not  even  have  suspended  the 
effect  of  the  decree  dorlng  the  time  then  al- 
lowed for  taking  an  appeal  from  the  Judg- 
ment, for  the  yesr  of  suspension  was  to  com- 
mence with  the  rendition  of  Judgment,  while 
the  yrar  limited  for  appealing  only  commen- 
ced to  run  from  the  entry  of  judgment,— acts 
often  separated  by  conslderatde  lapse  of  time. 
3£uch  less  would  it  have  suspended  the  effect 
of  the  decree  pending  a  decision  of  the  ap- 
peal. 

For  these  reasons  I  cannot  regard  tbe  amend- 
ment of  section  61'  as  having  any  effect  upon 
the  accepted  construction  of  sections  90  and  91 
of  the  OIvll  Code,  and  this  conclu^on  Is  forti- 
fied by  the  consideration  that  an  act  involv- 
ing consequences  in  their  nature  penal  la  to 
be  strictly  construed.  That  our  marriage  law 
requires  amendmmt,  and  that  tbe  supposed 
Inteutlon  of  this  amendment  was  a  laudalsle 
one,  I  am  fully  persuaded;  but  that  intention 
should  be  made  manifest  In  tbe  terms  of 
the  law,  and  not  left  to  rest  upon  a  doubtful 
construction.  As  the  law  stands,  and  as  it 
has  been  construed,  my  conclusion  Is  that  the 
appellant  became  an  unmarried  woman  when 
the  decree  of  divorce  was  rendered;  that  her 
marriage  was  valid  fn  Nevada,  though  for- 
bidden by  OUT  law;  that  it  was  consequently 
valid  here  (Civ.  Code,  i  63);  that  she  Is  the 
widow  of  Joseph  M.  Wood,  and  entitled  to  a 
widow's  allowance. 

TEMPLE,  J.  I  dissent  It  may  be  con- 
ceded that  the  marriage  was  valid  If  plaintiff 
-was,  in  the  full  sense  of  the  term,  an  un- 
married woman  at  the  time.  She  was  for- 
merly the  wife  of  Robert  B.  Smith,  but  ol>- 
tained  a  decree  of  divorce  against  him  on  tbe 
19th  day  of  August,  1897.  The  decree  was 
absolute  In  form.  It  is  declared  in  section 
91  of  the  Civil  Code,  that  such  a  decree  re- 
stores the  parties  "to  the  state  of  unmarried 
persons."   Ttie  decree  has  not  been  set  aside 
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OF  siupcDded,  nor  ban  any  appeal  been  taken 
therefrom.  It  Is  contended,  howero',  that 
this  did  not  qualify  bet  to  marry  again  for 
one  year  after  Its  rendition,  anless  she  remar- 
ried her  former  boaband.  This  contention  la 
baaed  largdy  on  aectlon  61  of  the  CItU  Code. 
That  aectlOD,  bo  far  as  mato-l^  here,  reads 
aa  foUowa:  "A  snbseqoent  marriage  con- 
tracted by  any  person  during  the  life  of  a  for* 
mer  husband  or  wife  of  such  person,  with 
any  person  otho'  than  auch  former  husband 
or  wife,  is  fUegal  and  void  from  the  begin- 
ning, unleas:  (1)  The  former  marriage  haa 
been  anntiUed  or  dlsaolTed:  prorlded,  that  In 
case  It  be  dlaaolTed,  the  decree  of  divorce 
must  hare  been  rendered  and  made  at  least 
one  year  prior  to  such  subsequent  marriage." 
In  addition,  «ectl<ni  63  of  the  CItU  Code 
makes  valid  In  this  state  any  marriage  con- 
tracted without  the  atate  which  Is  valid  where 
entered  Into.  Section  90  declares  that  mar- 
riage Is  dissolved:  "(1)  By  death  of  one  of 
the  parties;  .(2)  by  a  Judgment  of  ffivorce;" 
Sectltm  91  dedam  that  the  ^ect  of  a  Judg- 
ment decreebig  a  divorce  Is  to  restore  the  par^ 
tlee  to  tlie  condition  of  unmarried  persomf. 
The  question  here  is  whether  the  proviso  In 
section  61  becomes,  in  effect,  a  part  of  every 
decree  of  ^orce  thereafter  pronounced.  That 
it  must  be  so  considered  Is,  I  think,  quite  ob* 
Tlous.  Such  Is  the  natural  effect  of  such  a 
status,  and  auch  are  flie  deciatens  In  all  anal- 
ogoua  caaes.  AvA  It  matters  not  how  the 
statute  is  worded,  provided  It  appears  that 
It  was  Intended  that  the  decree  of  divorce 
should  not  at  once  restore  the  parties  to  the 
condition  of  unmarried  persona.  Km  is  there 
any  force  In  the  si^gestlon  that  they  are  ex- 
pressly authorised  within  the  period  to  marry 
each  other  aa  implying  that  they  had  been 
divorced.  The  atatute  is  a  limitation  upon 
the  effect  of  the  decree,  and  recognizes  the 
fact  that  for  many  purposes  the  partlea  are 
divorced  when  tbe  Judgmmt  Is  rendMed.  A 
Judgment  In  a  divorce  proceedlog  la  In  some 
respects  peculiar.  For  some  purposes  it  Is 
desirable  that  It  should  take  effect  at 
once.  If  there  are  children,  their  custody. and 
care  ahould  be  at  once  provided  for.  There 
are  alao  special  reasons  why  It  should  not 
take  effect  so  that  tbe  parties  can  remarry, 
except  with  each  other,  so  long  aa  the  Judg- 
ment Is  subject  to  review  and  to  be  reversed. 
It  ' would  certainly  be  a  scandalous  condition 
of  things  If  one  could  lawfully  hare  two 
wlvea  or  two  husbandB.  Many  divorce  Judg- 
ments are  procured  upon  substituted  service 
vt  summons.  In  such  case  tbe  court  may, 
and  upon  a  proper  showing  should,  allow  the 
defendant  to  answer  to  tbe  merits  within  one 
year  after  the  rendition  of  the  decree.  Sec- 
tion 473,  Code  Civ.  Proe.  Such  permission 
would  vacate  the  decree,  and  the  parties 
would  surely  not  be  unmarried  persons.  And 
again,  when  tbls  proviso  was  adopted  a  judg- 
ment was  subject  to  appeal  for  one  year. 
During  all  that  time,  and.  If  an  appeal  were 
taken,  until  the  appeal  was  detei'mlned,  the 


case  was  pending  and  undetermined,  exc^ 
toe  certain  limited  purposes.  If  the  parties 
ate  allowed  to  marry,  exce^  each  other,  with- 
in tbat  time,  the  same  scandaloua  omdltlona 
might  occur  which  I  have  specified;'  It  would 
transpire  that  the  new  spouse.  In  case  of  a 
marriage  would  have  been  taken  on  condi- 
tion. Any  dvlUxed  people  wosld  desire  to 
avoid  such  poBslUlltles. 

But  It  matters  not  what  the  Intention  of 
the  legislature  may  have  been,  exc^  as 
manifested  ta  the  text  of  the  statute.  It  ia 
admitted  that  the  atatnte  renders  tiie  parties 
tncapaUe  of  marrying,  during  tbe  period, 
within  this  state.  If  that  be  so,  the  ^orlsioa 
haa  tbe  [weclae  effect  In  this  state  aa  tbough 
it  were  a  valid  dause  In  the  decree;  In  otbw 
words,  as  to  this  state  it  Is  to  be  deemed  a 
part  of  every  decree  ot  divorce.  There  Is  no 
authority  or  precedent  for  «  different  con- 
atructlon  aa  to  the  effect  at  the  decree  within 
and  wlQiont  the  atate.  To  ao  hold  'wonld 
work  partial  defeat  of  tiie  leglsIatlTe  poller, 
which  eva7  <me  mnst  adndt  is  in  tiie  inters 
esta  of  good  moriUa.  If  fke  remedy  Is  not  as 
complete  as  It  might  have  been,  that  wUI  not 
affect  the  execution  of  the  law.  That  sndi 
was  the  le^slatlre  Intoit  is  obrious.  Stun 
liar  statutes  have  long  existed  in  other  states. 
2  Nels.  Dlv.  &  Sep.  par.  582a.  Two  classes 
of  statutes  upon  thla  matter  are  discussed  In 
the  authorities:  First  Those  whldi  prohibit 
marriage  wlthtat  the  limited  iierlod,  but  do 
not  declare  the  second  marriage  void.  It  Is 
held  that  such  statutes  are  penal,  and  have 
no  extraterritwlal  effect.  In  sndb  a  case; 
therefore,  a  marriage  in  another  state,  which 
Is  lawful  there,  will  be  held  to  be  valid  In  tbe 
atate  of  the  domicile,  and  wh«e  tbe  decree 
was  obtained.  The  otha-  dass  of  statutes 
are  like  ours  in  reference  to  tills  matter. 
Th^  declare  the  subsequrat  marriage  void 
trom  the  beglnnhig,  unless  the  parties  shall 
have  been  divorced  for  a  Umlted  period.  In 
such  caaes  a  auluequent  marriage  wlthta  tbe 
period  la  hdd  vt^d,  although  entered  Into  in 
another  state.  Thla  la  upon  the  ground  tiiat 
tbe  parties  are  not  unmarried  persona,  and 
therefore  not  capable  of  lawfully  contracting 
marriage  anywhere.  Under  such  conditions 
It  would  follow  aa  a  matter  of  course  that  tbe 
statutory  proTlsion  Is  to  be  deemed  as  quali- 
fying tbe  effect  of  every  decree  of  divorce 
thereafter  rendered.  Tlils  question  is  so  fully 
and  ao  well  considered  In  McLennan  r.  Mc- 
Lennan,  31  Or.  480,  50  Pac.  802.  38  L.  R. 
A.  863,  C5  Am.  St  Rep.  835,  tbat  It  is  only 
necessary  to  refer  to  that  case  for  a  full  state- 
ment of  the  argument  The  statute  of  Ore- 
gon simply  declared  what  I  concdve  to  be 
the  effect  of  sevwal  sections  of  our  Glril 
Code,  construed  together,  with  the  dlffer«ice 
that  tbe  period  during  which  the  parties  were 
declared  incapable  of  marriage  was  for  tbe 
time  to  take  an  appeal,  and  during  an  ap- 
peal pending,  If  one  were  taken.  The  parties 
married  In  the  state  of  Wasblngton  during 
the  period  of  the  prohibition.  It  was  held 
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that  the  divorce  was  only  partial,  and  would 
not  be  complete  until  tlie  expiration  of  the 
limited  period.  The  distinction  between  this 
class  of  cases  and  those  cited  by  appellant  is 
clearly  stated.  To  the  game  effect  are  the 
cases  of  Wllhlte  v.  "WUhlte,  41  Kan.  159.  21 
Pac  173,  and  Conn  v.  Conn,  2  Kari.  App. 
419,  42  Pac.  1006.  See,  also,  Calloway  v. 
Bryan,  51  N.  C.  570;  Cox  v.  Combs,  8  B. 
Mon.  231.  In  Washington  the  statute  (Code 
1881,  i  2008)  directs  the  court  to  order  a  com- 
plete divorce  to  both  parties,  and  that  "nei- 
ther party  shall  be  capable  of  contracting 
marriage  with  a  third  person  until,"  etc.,  the 
period  for  an  appeal  shall  have  expired.  This 
statute  was  construed  In  Re  Smith's  Elstate, 
4  Wash.  702,  30  Pac.  1059,  17  L.  R.  A.  573, 
and  that  case  is  Interesting  In  view  of  some 
arguments  here,  because  It  attempts  to  recon- 
cile the  limitation  upon  the  effect  of  the  de- 
cree with  the  other  provision  that  the  court 
shall  grant  a  complete  divorce.  The  divorce 
must  be  8  full  divorce,  and  not  a  divorce  a 
mensa;  but  the  Judgment  will  not  have  full 
eflfect  until  the  expiration  of  the  period  pre- 
scribed. Before  the  Codes  partial  divorces 
had  been  allojped  In  this  state.  This  was 
changed  by  the  Codes,  and  hence  the  em- 
phatic language  as  to  the  effect  of  the  decree. 
When  the  decree  takes  effect,  it  shall  be  a 
full  divorce.  Many  cases  are  cited  by  appel- 
lant which  are  supposed  by  apx>eUant  to  hold 
a  contrary  doctrine.  They  are  all,  I  think, 
cases  construing  a  statute  which  merely  pro- 
hibited the  marriage,  or  which  directly  pre- 
scribed a  penalty.  It  is  universally  held  that 
such  laws  have  no  extraterritorial  force.  All 
admit  that  the  state  may  declare  certain  mar- 
riages void,  as  opposed  to  its  policy,  or  to 
good  morals,  and  that  such  laws  will  be  up- 
h^d,  and  such  marriages  will  be  held  void, 
wherever  contracted.  This  Is  declared  to  be 
the  rule  in  Com.  v.  I^ne,  113  Mass.  468,  18 
Am.  B^.  600.  Chief  Justice  Gray  said  two 
classes  of  marriages  were  not  allowed  any 
validity,— one,  which  was  deemed  contrary  to 
the  law  of  nature,  and  one  which  the  legis- 
lature declare  shall  not  be  allowed  any  valid- 
ity because  contrary  to  the  policy  of  our  laws. 
This  view  was  also  taken  in  Brook  v.  Brook, 
0  EL  L.  Cas.  193.  The  case  has  been  much 
criticised,  but  It  seems  to  me  the  criticism 
could  much  more  properly  be  aimed  at  the 
singular  act  of  parliament  which  the  court 
was  called  upon  to  construe.  It  Is  clear  that 
the  common  ideas  of  Christendom  as  to  what 
should  constitute  Incest  are  not  binding  vpon 
any  nation.  It  may  adopt  Its  own  view  as  to 
what  marriages  are  IncestiTous.  It  was  not 
the  fault  of  the  court  that  the  statute  declared 
the  same  relation  Incestuous  under  some  cir- 
cumstances and  lawful  under  others.  The 
statute  In  eflfect  declared  tliat  certain  mar- 
riages were  opposed  to  good  morals  and  to 
the  policy  of  Bngland.  and  the  court  sustained 
the  law,  while  admitting  that  such  marriages 
would  be  held  good  generally  throughout 
Christendom.  The  principle  is  admitted  ev- 


erywhere. Furthermore,  whatever  may  be 
said  upon  this  subject  will  not  aflfect  the  po- 
sition here  taken  that  at  the  time  of  the  Reno 
marriage  the  plaintiff  was  not  an  unmarried 
person. 

My  associates  attach  great  Importance  to 
certain  decisions  of  this  court  which  hold  that 
the  parties  are  completely  divorced  as  soon 
as  the  decree  is  rendered.  It  was  because  of 
these  decisions  that  section  61  was  amended. 
The  evil  effect  of  these  cases  is  the  evil  at 
which  the  amendment  was  aimed.  This  is 
admitted,  but  my  associates  think  It  is  only 
effectual  to  prevent' these  too  hasty  marriages 
within  this  state.  The  whole  principle  for 
which  I  contend  Is  admitted  by  this  position. 
The  statute  Is  practically  made  a  part  of  each 
decree,  but  Its  effect  is  illoglcally  limited  to 
prohibiting  marriages  within  the  state,  while 
admitting  that  the  Intent  was  to  prohibit  them 
everywhere;  for  It  Is  said  that  by  going  out 
of  the  state  they  sought  to  evade  our  laws, 
and  that  an  agreement  to  marry,  made  with- 
in the  period  during  which  marriage  was 
prohibited,  is  against  public  policy,  although 
the  parties  did  not  agree  to  marry  within  that 
period,  nor  Within  this  state.  The  legislature 
then  desired  to  prohibit  such  marriages  be- 
tween persons  resident  In  this  state,  wherever 
they  might  be  solemnized;  otherwise  to  Uiar- 
ry  in  Nevada  Is  not  an  evasion  of  our  laws, 
and  is  not  prohibited  by  the  policy  of  the 
state.  If  any  reasonable  construction  will 
make  the  statute  effectual,  such  construction 
should  be  given,  rather  than  one  which  will 
defeat  the  evident  object  of  the  legislature. 
The  construction  I  have  suggested  is  that 
which  has  been  given  to  certain  statutes  de- 
fining the  effect  of  contracts.  They  are  con- 
strued as  entering  Into  and  as  a  part  of  the 
contract  It  is  said  the  statute  Is  penal,  and 
Its  effect  must,  therefore,  be  limited.  If  I 
have  correctly  construed  It,  it  is  no  more  penal 
than  is  the  statute  which  declares  that  other 
married  persons  aie  not  conqi^t^t  to  con- 
tract matrimony. 

I  cannot  bring  myself  to  believe  that  the 
order  setting  apart  a  homestead  to  plaintiff 
is  an  adjudication  which  precludes  an  inquiry 
into  the  validity  of  the  marriage.  Admitting 
that  the  notice  required  and  given  for  the  pro- 
bate of  a  will  or  the  grant  of  admlnistratioii 
brings  all  Interested  parties  before  the  court, 
still  the  law  gives  them  no  right  or  oppor- 
tunity- to  he  heard  In  the  matter  of  setting 
apart  a  homestead.  The  probate  law  express- 
ly declares  that  the  order  of  dtetrihutlon  shall 
conclude  all  interested  parties.  To  obtain  this, 
a  special  notice  Is  required,  and  all  persons 
may  come  in  and  make  known  their  claims^ 
and  all  who  show  themsdves  Interested  may 
contest  the  heirship  of  any  claimant.  Includ- 
ing the  person  claiming  to  t>e  a  widow,  who, 
under  our  law.  Is  an  heir.  It  cannot  be  that 
the  ex  parte  order  setting  apart  a  hoqKstead, 
where  there  Is  no  provision  made  for  a  hear- 
ing at  all,  was  intended  to  conclude  .upon 
final  distribution  other  claimants  who  aie  Uius 


Digitized  by  Google 


906 


68  PACIFIC 


BEFOBTBB. 


brought  In  that  they  may  be  then  heard  ap- 
OD  the  matter.  But  the  contention  ignores 
the  nature  of  n  proceeding  in  rem.  There  the 
court  gets  Jurisdiction  by  having  possession 
of  the  thing,  and  only  has  jurisdiction  to  dis- 
pose of  the  thing.  Necessarily,  wliere  no  one 
appears,  and  then  as  to  those  who  do  not 
appear,  and  actually  raise  a  contest,  the 
court  can  malie  no  finding  or  enter  any  judg- 
ment which  binds  any  one  except  In  the  dis- 
position of  tlie  tiling  seized  and  possessed  by 
the  court  or  Its  offlcera. 

HARRISON,  J.  (dissenting).  For  the  pur- 
pose of  ascertaining  the  will  of  the  legisla- 
ture upon  any  subject,  all  its  provisions  upon 
that  subject  must  be  considered  together,  and, 
80  far  as  possible,  harmonized.  Tbe  provision 
in  section  90,  Civ.  Code,  that  a  marriage  may 
be  dissolved  by  the  Judgment  of  a  court  o'f 
competent  jurisdiction  decreeing  the  divorce, 
as  well  as  the  provision  in  section  91  that  the 
effect  of  the  Judgment  is  to  restore  the  par- 
ties to  the  state  of  unmarried  persons,  must 
be  read  in  connection  with  section  61.  This 
section,  as  amended  In  1897,  is  the  latest  ex- 
pression of  the  legislative  will  In  reference  to 
the  effect  of  a  judgment  of  divorce,  and  is, 
to  be  read  in  connection  with  the  other  sec- 
tions that  refer  to  the  dissolution  of  a  mar- 
riage. This  amendment  to  the  section  places 
a  limitation  upon  the  effect  of  a  decree  of  di- 
vorce in  determining  the  status  of  the  parties 
to  tbe  action,  and  suspends  the  operation  of 
tbe  decree  for  one  year  from  the  time  it  was 
rendered.  Until  then  the  proceedings  for  a 
divorce  are  Inchoate  and  undetermined,  and 
the  parties  to  the  actloh  are  still  legally  bound 
to  each  other  as  husband  and  wife,  and  their 
status  or  capacity  for  marriage  Is  unchanged, 
whatever  may  be  their  social  or  Individual 
relations  to  each  other.  By  virtue  of  this 
provision  courts  are  Inhibltecl  from  granting 
a  decree  of  divorce  which  will  be  immediately 
operative,  or  which  can  be  final  or  effective 
until  after  the  expiration  oC  a  year.  The 
section  Is  not  to  be  construed  as  applying 
solely  to  marriages  already  dissolved,  but  as 
also  declaring  that  until  the  expiration  of  a 
yrar  from  the  time  the  decree  of  .divorce  Ip 
rendered  the  roarrlflge  is  not  dissolved. 
Reading  the  several  sections  together,  they 
ore  to  be  construed  as  declaring  that  a  mar- 
riage Is  dissolved  only  by  death  or  by  a  de- 
cree of  divorce  that  has  been  made  at  least 
one  year,  and  that  until  It  has  been  so  dis- 
solved a  subsequent  marriage  contracted  with- 
in that  year  by  either  spouse  Is  Illegal  and 
Told  from  tbe  beginning.  This  construction 
of  the  section  is  also  in  harmony  with  other 
provisions  of  the  law  of  this  state.  At  the 
time  that  the  decree  In  the  present  case  was 
rendered  an  appeal  could  be  taken  from  the 
Judgment  within  six  months  after  Its  entry. 
Until  that  time  had  expired  the  action  was 
deemed  to  be  pending,  and  the  judgment  of 
divorce  had  not  become  operative.  Code  Civ. 
Proc.  (  1049.    In  Hills  v.  Sherwood,  33  Cal. 


47S,  the  court  said,  in  reference  to  the  con- 
struction to  be  given  to  the  language  of  a 
contract  between  parties,  that  a  Judgment 
"may  be  final  as  to  the  court  which  renders 
it  without  being  final  as  to  the  subject-mat- 
ter." In  Be  Blythe's  Estate,  99  Cal.  475,  34 
Pac.  ICS,  this  language  of  tbe  court,  as  well  as 
the  above  section  1049,  was  relied  upon  in  sap- 
port  of  the  proposition  that  a  judgment  is  not 
final  with  reference  to  the  rights  affected  by 
the  litigation,  or  so  as  to  be  admissible  in 
evidence,  while  an  appeal  can  be  taken  from 
it.  Under  the  same  section  it  was  held  in 
Feeney  v.  Hinckley,  134  Cal.  467,  66  Pac. 
E)SO,  tliat  a  Judgment  rendered  in  favor  of  a 
plaintiff  for  the  recovery  of  money  from  the 
defendant  does  not  create  a  cause  of  action 
in  favor  of  the  Judgment  creditor  until  after 
tbe  time  for  an  appeal  therefrom  has  expired, 
even  though  no  appeal  be  taken.  By  reason 
of  the  principle  upon  which  these  cases  were 
decided  the  judgment  of  divorce  between  the 
plaintiff  and  Smith  would  not  be  available 
to  her  In  any  civil  action  Involving  her  status 
as  an  unmaiTled  person,  or  upon  any  criminal 
prosecution,  for  the  violation  of  her  obliga- 
tions as  a  married  woman  and  the  wife  of 
Smith,  until  the  expiration  of  six  months  trom 
Its  rendition. 

It  Is  not  disputed  that,  if  the  marriage  be- 
tween the  plaintiff  and  the  deceased  had  tak- 
en place  within  this  state  at  the  time  H  was 
entered  into  in  Nevada,  it  would  hare  been 
void;  but  it  is  contended  ttiat  by  reason  of 
section  03,  Civ.  Code,  which  provides  that  a 
marriage  which  is  valid  at  tbe  place  where  It 
Is  entered  into  will  be  held  valid  In  this  state. 
Its  validity  cannot  be  questioned.  Section  63. 
however,  is  only  a  statutory  declaration  ct  a 
long-established  principle  In  reference  to  the 
validity  of  contracts,  vte.,  that  a  contract 
which  Is  valid  under  the  lex  loci  will  be  treat- 
ed as  valid  by  the  lex  fori.  But  a  contract 
entered  into  in  another  state  that  is  contrary 
to  the  policy  of  the  laws  of  this  state  will 
not  be  enforced  by  the  courts  of  this  state. 
Irrespective  of  whether  It  is  contrary  to  the 
policy  of  the  laws  of  the  country  whare  it 
was  entered  Into.  Especially  will  persons 
who  are  citizens  of  this  state,  and  dcHnlcUed 
therein,  not  be  permitted  to  go  into  another 
state  for  the  purpose  of  entering  into  a  con- 
tract which  is  forbidden  by  the  laws  of  this 
state,  and  immediately  return  to  this  state, 
and  invoke  the  aid  of  our  courts  for  the  en- 
forcement of  that  contract.  Marriage  is  de- 
fined in  section  55,  Civ.  Code,  to  be  "a  personal 
relation  arising  out  of  a  civil  contract,"  and 
the  validity  of  that  contract  Is  to  be  deter- 
mined by  tbe  same  rules  as  Is  the  validlity 
of  any  other  contract.  Unless  the  contract  is 
valid,  the  personal  relation  of  marriage  has 
not  been  created.  The  question  presented 
herein  does  not  involve  the  legitimacy  of  the 
issue  of  a  marriage  entered  into  as  was  that 
of  the  plaintiff  with  the  deceased,  or  the 
rights  of  third  persons  dependwit  upon  the 
relation  then  created,  or  the  violation  of  Mvtj 
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erf  the  lawa  of  the  state  of  Nevada,  but 
whether  a  contract  of  marriage  which  Is  con- 
trary to  the  policy  of  our  laws,  and  which 
parties  subject  to  those  laws  have  sought  to 
evade  by  going  luto  anothei*  state  for  the  pur- 
pose of  entering  into  such  contract,  and  Im- 
mediately upon  Its  execution  retarnlng  to  this 
state,  can  be  made  the  basis  of  an  action  tm 
enforcing  a  rlgbt  which  exists  solely  by  virtue 
of  that  contract.  The  plaintiff  is  seeking  to 
enforce  for  her  own  benefit  a  contract  eDtn*ed 
into  by  her  which  is  contrary  to  the  pcAicj  of 
the  laws  of  this  state,  and  In  intended  disre- 
gard thereof,  and  must  fall  therein. 

Certain  cases  were  cited  upon  the  argoment 
wherein  weight  is  given  to  the  fact  that  it 
was  detwmlned- therein  that  the  parties  went 
to  another  state  "for  the  purpose"  of  evading 
the  laws  of  their  own  state,  and  the  omis- 
sion of  the  court  to  find  that  the  parties 
herein  wmt  to  the  state  of  Nevada  "for  the 
purpose"  of  evading  the  laws  of  this  state  is 
relied  upon  Id  support  of  the  appeal.  The 
omission  of  the  court,  however,  to  make  such 
a  finding,  Is  Immaterial.  It  suffidently  ap< 
pears  from  the  findings,  that  the  court  did 
make  that  such  was  the  purpose  of  the  plain- 
tiff and  Wood.  Their  Intermarriage  within 
this  state  was  forbidden  by  the  laws  of  this 
state,  and  the  court  finds  that  at  the  time 
of  th^  Intermarriage  they  resided  In  and 
were  domiciled  In  tills  state,  and  "that  on 
the  1st  day  of  January,  IS^,  the  plaintiff 
and  the  said  'Wood,  for  the  sole  purpose  of 
marrying  each  other,  and  vrltfaout  any  Intent 
to  change  their  residence,  went  to  Reno,  In 
the  state  of  Nevada,  and  there  married  each 
other,  and  at  once  returned  to  their  said  resi- 
dence in  California,  and  continued  to  reside 
there  until  tho  death  of  said  Wood  as  afore- 
said." In  the  cases  referred  to,  the  fact  of 
such  purpose  was  made  by  statute  one  of 
the  dements  for  rendering  the  marriage  void; 
but,  even  in  the  absence  of  such  provision  in 
the  statute,  courts  wlU  not  aid  parties  in  the 
enforcement  of  a  contract  which  they  hare 
entered  Into  In  an  Intended  violation  of  the 
taws  of  their  own  domicile.  The  plaintiff 
herein  is  not  seeking  to  enforce  any  right 
which  she  claims  by  virtue  of  having  been 
a  reiddent  of  the  state  of  Nevada  at  the  time 
that  the  marriage  was  entered  Into;  nor  is 
she  seeking  to  enforce,  under  the  principles 
of  comity  between  the  several  states,  any 
rights  acquired  under  the  laws  of  the  state 
of  Nevada.  She  comes  Into  court  with  the 
acknowledgment  that  the  contract  of  mar- 
riage was  contrary  to  the  law  of  her  domicile, 
and  It  clearly  appears  from  the  admissions 
made  at  the  trial  that  she  went  to  that  state 
for  the  ^purpose  of  evading  that  law.  The 
policy  of  the  laws  of  a  state  is  superior  to 
any  obligations  of  comity.  It  thus  appears 
that  by  the  .laws  of  this  state  the  former 
marriage  of  the  plaintiff  to  Smith  was  not 
"dissolved"  at  the  time  she  was  married  to 
Wood,  and  that  the  plaintiff  herein  remained 
a  married  woman  until  tbe  expiration  of  one 


year  from  the  rendering  of  the  decree  of  di- 
vorce from  Smith.  She  was,  therefore.  In- 
capacitated from  contracting  another  marriage 
In  any  place;  for,  If  her  former  marriage  with 
Smith  was  not  dissolved  In  California,  it  was 
not  dissolved  In  Nevada.  The  status  of  one 
who  la  married  Is  not  changed  by  going  into 
another  state,  but  accompanies  the  person 
wherevtt  he  goes.  The  provisions  of  section 
63  have,  therefore,  no  application,  for  it  la 
not  contended  that  the  laws  of  Nevada  per- 
mitted or  recognized  the  validity  of  a  mar- 
riage unless  both  of  the  parties  were  at  tiie 
time  unmarried  persons.  Parties  who  seek  to 
establish  the  validity  of  a  marriage  In  an- 
other state  must  be  capable  of  contracting  the 
marriage  In  that  state,  and  must  not  have  a 
buaband  or  jvlfe  living  at  the  time  the  mar- 
riage Is  contracted.  The  cases  dted  from 
New  Tork  and  other  jurisdictions  to  tiie  ef- 
fect that  a  Judgment  of  divorce  in  which  the 
guilty  party  is  prohibited  from  again  marry- 
ing during  the  lifetime  of  the  other  does  not 
render  a  marriage  contracted  by  him  In  an- 
other state  Invalid,  do  not  contravene  this 
proposition.  In  those  cases  tiie  marriage  was 
dlwlved  when  the  decree  of  divorce  was  ren- 
dered, and  by  the  dissolution  of  tbe  marriage 
the  status  of  bpth  of  the  parties  to  the  action 
was  changed.  The  prohibition  upon  the  guilty 
party  was  m^ly  a  j^eualty,  which  had  no 
extraterritorial  effect 

For  the  foregoing  reasons,  as  weD  as  for 
those  presented  in  the  opinion  of  Mr.  Justice 
TEMPLE,  the  marriage  stored  into  between 
the  plaintiff  and  the  deceased  was  illegal  and 
void.  The  Judgment  and  ord^  ebould,  there^ 
fore,  be  affirmed. 

VAN  DYKE,  J.  I  dissent,  and  concur  In 
the  views  ^pressed  In  the  dissenting  opinions 
of  Mr.  Justice  TEMPLE  and  Mr.  Justice 
HARRISON  In  holding  that  the  so-called 
Reno  marriage  was  void,  and  should  have 
been  so  declared. 
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FISHER  V.  McINERNET  et  a1.  (S.  F.  1,301.) 
(Supreme  Court  of  California.   Aug.  11,  1902.) 
Dissenting  opinion. 

For  majority  opinion,  see  60  Pac.  622. 

BEATTT,  G.  J.  The  vital  question  Involv- 
ed In  this  case  Is  somewhat  obscured  by  tbe 
complicated  transactions  out  of  which  the  liti- 
gation arises.  Devested  of  these  extraneous 
and  miessentm  features,  the  case  may  be 
thus  stated:  The  real  propaty  of  a  judgment 
debtor  is  sold  under  execution.  Before  tiie 
time  for  redemption  has  elapsed,  his  attorney 
takes  an  assignment  of  tbe  certificate  of  sale 
from  the  purchasdr  at  the  execution  sale.' 
Tbe  eonsidention  for  the  transfer  b  tbe 
amount  required  for  redemption,— a  small 
fraction  of  the  value  of  the  property.  There 
being  no  evidence  on  the  point,  ibe  presump- 
tion is  that,  even  If  tbe  attorney  paid  bis  own- 
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money  for  tbt  astlsnment,  be  did  so  wfthont 
tin  couaeot  of  his  client;  and  tbat  he  bolds  tbe 
title  aa  an  InToluntary  trnatee  for  hla  client, 
with  at  moat  a  llai  tor  flie  anm  e]q>eDded  In 
procuring  the  transfer.  The  qneatlon  then  Is 
whether  another  Judgment  creditor  of  the 
ent  can  subject  hla  equitable  estate  In  the  land 
to  the  payment  of  hla  Judgment  It  to  hdd 
that  he  cannot  that  the  right  of  the  dlent 
to  aiforoe  hla  eitultj  against  Ui  tmstee  to  a 
purely  personal  right,  which  he  may  walre 
If  he  chooses  so  to  do*  and  that  hto  Taluabl* 
Interest  In  the  land  to  at  hto  <vtlon  placed  In»> 
yottd  the  reach  of  an  honest  creditor.  From 
thto  OMiclu^n  Z  dissent.  I  think,  on  the  con- 
trary, that  the  creditor  baa  the  -rlj^t  to  pro- 
oeed  In  hla  own  behalf  as  well  against  tbia 
estate  aa  a^lnst  any  other  TSloable  propwty 
of  hto  debtor. 


(13T  Cal. 

DOUANIN  T.  AUSTRIAN  BENEV.  80a 

or  BAN  JOSE.   (S.  F.  2,273.) 
(Supreme  Court  ot  Califoniia.   Aug.  7,  1902.) 
SOCIBTIBS-^ZPULSION  OP  UEUBSa-^aLLOTS 

— NOTICB. 

1,  Under  the  constitution  of  a  society  pro- 
Tiding,  on  preference  of  charges  against  a 
member,  for  trial  by  a  committee,  report  of 
Its  verdict,  and  the  pronouncing  of  judgment 
on  the  verdict,  and  fixing  of  ueoalty  by  tlie 
society,  two-tbirds  ot  the  balloti  cast  being 
neceasary  for  expulsion,  a  decree  of  a  court 
adjudging  a  judgment  of  expulsion  void,  be- 
cause it  merely  showed  that  a  maj9rity  voted 
for  expulsion,  does  not  affect  the  verdict  of 
the  committee,  or  prevent  the  society  from 
thereafter  voting  thereon  for  expulsion. 

2.  Provision  of  the  constitution  of  a  society 
tliat  a  two-thirds  vote  shall  be  necessary  lor 
expulsion,  aod  that  a  ballot  shall  not  be  re- 
considered, does  not  prevent  a  second  ballot, 
on  a  judgment  of  expulsion  being  declared  void 
by  a  court,  because  showing  merely  that  a 
majority  voted  therefor. 

S.  Under  the  constitution  of  a  society  pro- 
Tiding  for  notice  to  a  member  only  of  pref- 
erence of  a  cbarge,  and  of  the  verdict  of  the 
committee,  and  declaring  that,  In  the  absence 
of  exceptions  thereto  in  two  weeks,  the  so- 
ciety shall  ballot  on  the  penalty,  he  not  to  t>e 
present  during  the  ballot.  In  the  absence  of 
exceptions  by  him,  do  further  notice  to  him  to 
necessary. 

Commlsstonen^  declalon.  Department  2. 
Appeal  from  superior  court,  Santa  Clara  coun- 
ty; A  L.  Rhodes,  Judge. 

Action  by  Nick  Doljanin  against  the  Austri- 
an Benevolent  Society  of  San  Jose.  Judg- 
ment for  defoidant.  Plaintiff  aroeals.  AC- 
fflnned. 

•E.  A.  Oatnld  and  Jas.  H.  Oampbdl,  fOr 
appdlant  Ghaa^  Oaik  and  Jas.  B.  Lows,  for 
respi»dait 

OBAY,  O.  The  plaintiff  appeata  txom  m 
Judgment  against  him  In  an  actkm  brought 
to  obtMia  a  writ  of  man^te  cmq^elUng  de> 
fradant  to  lelnatate  plaintiff  Into  llie  fall 
status  of  mnnbershlp  In  the  respondent  so- 
ciety. The  findings  show  tiuit  the  aiveUant 
was  duly  tried  befwe  a  trial  committee  of 
zeqxmdent  upon  ehargea  duly  preCerte^  and 


after  notice  duly  glreo  him,  and  ttiat  on  said 
trial  the  committee  found  appellant  guilty  of 
•eraal  offenses  against  the  lawa  of  said  so- 
ciety, and  recommended,  that  be  be  expelled 
from  the  same  Said  committee  duly  filed 
their  report,  findings,  and  recommeodatlona, 
togethw  with  a  transcript  of  the  evidence 
taken  before  It  with  Hie  society  on  March  14, 
1800.  The  ptolntlff  filed  no  exceptions  to  said 
report  findings,  or  recommendations  within 
the  time  allowed  by  the  laws  of  said  society, 
or  at  aU;  and  thereafter,  on  AprU  11,  1S89, 
ttw  society  at  a  r^ular  meeting  ixi6k  up  and 
considered  the  said  r^jMrt  and  tot*  a  balloC 
thereon,  and  the  result  of  the  ballot  waa  then 
entered  by  the  secretary  of  the  society  tit  Its 
minutes,  to  the  effect  ttutt  the  bsBots  oC  a 
majority  of  the  members  of  the  society  then 
present  was  In  farw  of  flie  ezpulakm  oC  ap- 
pellant from  the  society,  and  the  appellant 
was  thereupon  treated  by  the  society  as  ex- 
pelled. All  ttiese  proceedings  were  regular, 
and  In  aecQrdance  with  the  towa  <tf  the  so- 
ciety, up  to  the  Tote  of  expnlsfon.  The  ood- 
stltntlon  of  tlie  sodety  required  a  two-thirds 
afilrmatlTe  rote  ot  all  tiie  members  present 
In  order  to  ezpd  a  member.  After  thto  action 
of  the  society,  appeUant  applied  to  tlie  supe- 
rior court  for  a  writ  of  mandate  to  compd 
the  society  to  retnstete  him  to  membontalp. 
and  upon  this  application  the  court,  after  a 
bearing,  "ordered,  adjadged.  and  decreed  that 
tbe  Tote  of  said  society  burportlng  to  expel 
the  petitioner  from  the  sodety  waa  Told.  and 
that  the  sodety  bnmedtoteiy  relnstato  tbe  pe* 
tltloner  to  memboshlp  In  said  society,  to  tbe 
extent  that  such  memboshlp  existed  Imme- 
diately priw  to  such  attempted  ezpulslmL** 
Tbe  flodlnga  furtbo'  stete  that  thereafter,  and 
"on  June  27,  1899,  a  meeting  of  said  society 
was  duly  and  regularly  held;  tihat  all  tbe 
officers  and  a  quorum  of  the  members  <rf  tbe 
society  were  present;  Hut  Ibe  sodety,'  In 
pursuance  of,  and  In  accordance  wltb,  said 
judgment  set  aside  tbe  order  and  tiie  entry 
<Hi  the  minutes  ot  said  society,  made  oo  flie 
11th  day  of  AprU,  1899,  pnrpwtlng  to  expel 
said  petitioner  aa  a  member  of  said  society, 
and  then  and  tiiere  reinstated  said  petitioner 
as  a  member  of  said  sodety  as  of  tbe  time 
immediately  preceding  said  allied  expulsion 
on  tbe  11th  day  of  April,  1899;  that  tbero- 
upoQ  said  society  proceeded  to  conrider  tba 
said  report  of  aahl  trial  committee  that  foniid 
that  the  said  diarges  aflalnst  said  petlttoner 
were  true^  and  recommending  hto  exinilslon 
from  said  sodety;  that  thereupon  a  ^per 
ballof  wu  duly  had  and  takm  by  tbe  mem- 
bers of  said  society  then  present  upon  the 
question  of  sustaining  tbe  said  report  axA 
ncommmdatlons,  and  ezpdllng  said  petmon- 
er  from  aatd  aoclety,  and 'that  man  than  two- 
thirds  of  the  ballote  of  said  membeis  <tf  said 
sodety  were  then  east  In  tavor  of  sustaining 
said  report  and  recommendation,  and  of  ex- 
pelling said  petitioner  tmn  said  sodety;  ttiat 
the  result  ot  said  Tote  and  ballot  waa  tben 
acoradln^  annonnced  tty  the  prealdeBt  of  tfaa 
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Bodety,  and  the  same,  and  the  proceedings  of 
the  society  In  said  matter,  were  dnly  entered 
In  tbe  minutes  of  the  society;  that  thereby 
said  petitioner  was  legally  expelled  from  said 
society,  and  the  secretary  of  the  society  was 
then  ordered  by  the  society  to  notify  the  peti- 
tioner of  hts  expnislon,  as  aforesaid,  from  the 
society,  and  the  notice  was  given  according- 
ly." As  conclusions  of  law  the  trial  court 
finds  that  said  "Nick  Doljonln  was,  by  regu- 
lar proceedings,  duly  and  legally  expelled 
from  said  Austrian  Benevolent  Society  of  San 
Jose,  and  Is  not  entitled  to  be  reinstated  as 
a  member  of  paid  society."  The  constitution 
-of  the  society,  aftw  providing  for  the  pro- 
cedure for  the  preferment  of  charges,  notice 
to  the  offending  memb«,  the  selection  of  the 
trial  committee,  the  trial  Itself,  the  report  and 
Terdlct  of  the  committee,  notice  tbereof.  and 
-exceptions  tfaneto  by  the  accused,  iffovldes 
further:  If  no  exceptions  are  filed  within  two 
weeks,  the  sodety  shall  proceed  to  pronounce 
Judgment  upon  the  verdict,  and  affix  the  pen- 
alty, and  shall  decide  by  ballot  whether  It 
Shan  be  expulsion,  snspenslon,  reprimand,  or 
fine.  The  constitution  farther  i»rovldes  as  M.- 
lows:  "During  the  ballot,  the  accused  broth- 
■er  shall  withdraw  from  the  hall.  If  upon  the 
ballot  two-thta^B  of  tbe  ballots  are  cast  for 
expulsion,  such  shall  be  tbe  penalty.  If  two- 
thbxts  of  the  ballots  are  cast  for  suspension, 
suspenrion  shall  be  tbe  penalty,  and  the  so- 
■de^  sbaU  proceed  to  fix  the  duration  of  sudi 
snspenslon.  If  neither  expnislon  nor  snspen- 
-slon  is  determined  as  the  penalty,  as  above 
provided,  the  penalty  shall  either  be  repri- 
mand, fine,  or  both.  If  fine  Is  determined  up- 
^on,  then  the  society  shall  fix  the  amount,  not 
exceeding  ten  dollars.  If  reprimand  is  de- 
cided upon,  then  tbe  accused  shall  be  repri- 
manded daring  the  meeting  by  the  acting 
presidmt  No  ballot  held  under  this  sectkm 
shall  be  reconsidered." 

1.  It  does  not  appear  from  flie  record  before 
US  that  the  ballot  taken  on  April  Uth  showed 
that  two-thirds  of  the  members  present  failed 
to  vote  for  expulsion  of  the  accused.  To  t>e 
-mvre,  the  entry  in  the  minutes,  as  appears 
from  tbe  findings,  showed  "that  the  ballots 
of  a  majority  of  the  members  of  tbe  society 
then  present  was  In  favw  of  the  expulsion 
of  the  petitioner  from  tbe  society";  but  this 
**ma]orIty"  may  have  consisted  of  two-thirds 
-of  all  the  members  present,  tot  all  that  ap- 
pears in  the  entry  or  elsewhere.  Besides, 
this  vote  at  the  Instance  of  i>etItloner  was  by 
a  court  of  competent  jurisdiction  adjudged  to 
be  void;  and,  in  pursuance  of  that  decree,  the 
society  was  warranted  In  treating  the  matter 
as  If  no  vote  bad  ever  been  taken,  and  no 
attempt  made  to  "pronounce  Judgment  upon 
tbe  vo^ct"  A  void  vote  or  a  void  attempt 
to  pronounce  judgment  did  not  deprive  the 
coclety  of  jurisdiction  to  thereafter  take  a 
-rote  that  would  be  valid  under  Its  code  of 
procedure,  and  pronounce  a  valid  judgment 
on  the  verdict.  The  case  In  this  respect  Is 
<aot  different  In  principle  from  any  criminal 


case  that  has  been  appealed,  and  the  judg- 
ment reversed  for  some  defect  or  Informality 
In  pronouncing  judgment  In  the  court  below, 
and  the  case  remanded,  leaving  It  for  tbe  trial 
court  to  simply  arraign  tbe  defendant  for 
sentence,  and  pronounce  Judgment  on  him  In 
a  proper  manner,  just  as  If  no  previous  at- 
tempt bad  been  made  to  do  so.  The  revers- 
ing the  judgment  on  the  ground  alone  of  Its 
Informality  or  defect  would  not  necessarily 
affect  th^  verdict  80,  also,  here  the  decree 
referred  to  In  the  flndlnga  in  this  case  was  not 
Intended  to  annul,  and  did  not  have  the  ef- 
fect to  annul,  tbe  trial  of  petitioner  before  the 
committee,  or  to  In  any  way  affect  their  ver- 
dict and  recommendation. 

2.  It  Is  also  a^nrent  from  the  foregoing 
statement  that  the  provision  of  the  constitu- 
tion prohibiting  a  reconslderatlCHi  of  a  ballot 
once  taken  was  not  violated.  A  reconsidera- 
tlon  implies  that  there  is  something  In  exist- 
ence to  reconsldor.  The  first  vote  was  void, 
and  should  be  so  treated,  for  all  pnrpoeea,  as 
we  have  already  seen. 

3.  The  laws  of  the  <Hrder  did  not  provide 
that  the  accused  should  have  notice  of  the 
time  fixed  for  pronouncing  judgment,  but  to 
tbe  contrary  it  provided  tbat  he  should  not 
be  present  when  the  ballot,  which  was  the 
essence  of  the  judgment,  was  being  taken. 
Notice  and  opportunity  to  be  present  at  the 
trial  and  cross-examine  vrttnesses  ore  provid- 
ed tor,  and  this  was  sufficient  Besides,  tiie 
accused  tiaving  filed  no  exceptions,  there  was 
nothing  left  for  the  society  to  do  except  by 
their  ballot  to  pronounce  judgment  and  there- 
fore notice  at  that  stage  of  the  case  could 
avail  nothing. 

The  Judgment  should  be  affirmed. 

We  cmicur:   COOPEB,  C;  HAYNBS,  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  af-. 
firmed. 


(T  Mont  my 

ANACONDA  COPPER  UIN.  CO.  T. 

HBINZB  et  oL 

(Supreme  Court  of  Montana.    Aug.  2,  1902.) 

UINB8  AND  MINING— ORB  VEIN— OWNERSHIP— 
BURDEN  OF  PROOF— INJUNCTION— EQUITA- 
BLE TITLE-EVIDENCE— RBBUTTAIi-AFPSAI* 
—RULES  or  TRIAL  COURT. 

1.  In  an  action  to  restrain  defendants,  who 
are  engaged  in  removing  ores  from  beneath 
the  surface  of  plaintiff's  ground,  the  burden  is 
on  defendants  to  ahow  that  they  are  not  tres- 
passers, and  that  ther  have  a  right  to  follow 
ttie  vein  into  plaintifrs  territory;  and  In  case 
of  doubt  an  injunction  should  be  granted. 

2.  Where,  on  an  application  for  an  injunction, 
affidavits  offered  by  defendants  were  received 
over  plaintiff's  objection  tbat  copies  had  not 
been  served  on  bis  counsel,  as  required  by  the 
rnles  of  the  district  court,  and  the  record  does 
not  show  tbe  provisions  of  sucb  rule,  the  su- 
preme court  is  unable  to  say  whether  the  ruling 
was  ei-roneous. 

3.  On  an  application  for  Injunction  to  re- 

1  3.  See  ETldeace,  vol.  20,  Cent  Dig.  S  1411. 
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strain  defendants  from  removine  ores  from 
Itinintiff's  ground,  the  court  cannot  consider 
the  evidence  in  another  action  involving  the 
title  to  the  same  vein,  but  to  which  this  plain- 
tiff was  not  a  party,  or  interested,  either  where 
8uch  evidence  is  emhraced  in  affidavits  or  on 
the  court's  own  rerollection  thereof. 

4.  Under  Cir.  Code,  H  1012,  1013,  provid- 
ing that  the  truntees  or-  officers  of  any  mining 
corporation  shall  not  have  power  to  sell  any 
part  of  the  mining  gronnd  anless  the  sale  is 
first  anthoriKPd  by  m  vote  of  two-thirds  of  all 
the  stockholders  at  a  meeting  called  for  that 
purpose  at  which  three-fourths  of  tjie  stock  is 
represented,  a  proposition  by  the  president 
that  OD  deposit  of  a  specified  sum  as  the  pur- 
chase price  the  corpoi'ation  will  at  once  pro- 
ceed to  obtain  the  requisite  consent  of  Its  stock- 
holders for  sellinj;,  and  will  then  sell  and  con- 
vey a  specified  portion  of  its  mining  claim,  and 
the  acceptance  of  such  proposition  and  depoMit 
of  the  money,  do  not  give  the  pi-opoeed  pur- 
chaser an  equitoble  title  to  the  mine,  or  right 
to  extract  ore  therefrom, 

5.  WTiere,  in  an  action  to  restrain  defend- 
ants from  taking  ore  from  beneath  the  surface 
of  plaintiffs  ground,  defendants  had  introduced 
evidence  that  the  apex  of  the  vein  was  in  their 
ground,  and  that  it  could  be  traced  to  the  point 
where  they  were  working,  evidence  by  plaintiff 
tending  to  show  that  the  vein  was  not  con- 
tinuous was  proper  rebuttal. 

(S.  Where,  on  a  motion  for  an  injunction  to 
restrain  dcfondants  from  taking  ore  from  be- 
neath the  surface  of  plaintiCra  groand,  the 
court  has  received  Incompetent  evidence  for  de- 
fendants, and  excluded  material  evidence  of- 
fered by  piaintifT,  and  it  is  reasonably  appar- 
ent that  the  court  was  influenced  thereby  in  de- 
nying the  motion,  the  order  will  be  reversed, 
pven  though  the  competent  evidence  received 
was  sucacieot  to  sustain  the  order. 

Appeal  from  district  court.  Silver  Bow 
poiin^;  Wm.  Clancy,  Judge. 

Action  by  the  Anaconda  Copper  Mining  i 
Company  against  F.  Augnatus  Ilelnze  and 
others.   From  an  order  denying  a  temporary 
injunction,  plaintiff  appeals.  Reversed. 

W.  Dixon,  A.  J.  Shores,  0.  F.  Kelly, 
and  D.  Gay  Stivers,  for  appellant.  McIIatton 
&  Cotter  and  J.  M.  Denny,  for  respondents. 

BRANTLY,  C.  J.  Action  in  ejectment  and 
for  damages,  In  which  plaintiff  seeks  to  ve- 
cover  possession  of  the  Snow  Bird  quartz  lode 
mining  claim,  situate  in  Silver  Bow  county, 
and  the  value  of  or^  removed  therefrom  by 
the  defendants.  Equitable  relief  by  way  of 
Injunction  ia  also  sought  to  restrain  removal 
of  ores  pending  the  action,  and  perpetually. 
In  case  plaintiff  succeeds  in  obtnining  judg- 
ment. Upon  filing  the  complaint  tbe  plaintiff 
applied  for  and  obtained  an  order  requiring  j 
the  defendants  to  show  cause  why  they 
should  not  be  enjoined  pending  tbe  action. 
They  appeared,  and  filed  a  joint  answer,  and, 
after  dcnylug  that  they  were  guilty  of  tres- 
passing upon  the  property,  set  up  an  equitable 
counterclaim,  by  which  they  seek  to  obtain 
a  decree  adjudging  the  defendant  F.  Augus- 
tus Heinze  the  owner  of  it  imder  a  contract 
by  which  he  purchased  it  from  the  plaintiff, 
with  other  property,  for  the  price  of  $100,(KK), 
which  has  been  fully  paid.  After  a  hearing 
the  temporary  lnjun<>tioQ  was  denied.  The 
plaintiff  baB  appealed. 


The  subjoined  diagrams  will  serve  to  IIlus- 
trnte  the  contentious  of  the  parties. 

The  main  controversy  at  the  hearing  turned 
upon  the  question  where  the  apex  of  the  vein 
in  which  certain  ore  bodies  are  found  Is  sit- 
uated,—whether  within  the  boundaries  of  the 
Snow  Bird  claim,  or  within  those  of  the 
Johnstown  and  Rarus  claims  to  the  north, 
which  belong  to  the  defendants,  the  Johns- 
town Mining  Company  and  tbe  Montana  Ore 
Purchasing  Company.  The  plaintiff  contend- 
ed that  the  apex  of  a  vein,  known  as  the 
"Windlass  Vein,"  passes  through  the  north- 
eastern portion  of  the  Pennsylvania  claim  In 
the  direction  indicated  by  the'  words  "Wind- 
lass Vein"  upon  diagram  1,  and  that  this  apex 
is  also  found  within  the  perpendicular  planen 
descending  Uito  the  earth  through  the  exterior 
boundaries  of  the  Snow  Bird  claim.  The 
Snow  Bird  Is  a  fractional  claim,  and  a  por- 
tion of  It  shown  on  diagram  1  la  Indicated  by 
tbe  letters  G,  H,  K,  L,  M.  Portions  of  the 
Johnstown  and  Rarus  claims  to  the  north  are 
Indicated  by  the  letters  G,  C,  D,  I,  K.  The 
Pennsylvania,  to  the  south,  belongs  to  the 
Boston  &  Montana  Consolidated  Copper  & 
Silver  Mining  Company.  Tlie  lines  AA  and 
BE  represent,  substantially,  parallel  fault  fis- 
sures extending  through  the  country  in  a 
northeasterly  and  southwesterly  direction,  and 
dipping  into  tbe  earth  at  an  angle  of  about 
50°  toward  the  northwest  Under  tbe  theory 
advanced  by  the  plaintiff  the  fault  occasioned 
by  geological  disturbances  In  the  crust  of  tbe 
enrth  was  attended  by  such  a  movement  of 
the  portion  between  the  fissures  as  to  cut  off 
[  and  destroy  the  Identity  and  continuity  of  the 
vein  to  the  east  and  west  and  the  Windlass 
vein,  having  Its  apex  near  the  surface  to- 
ward the  east  end  line  of  the  PennaylTanla. 
is  cut  off  by  the  fault  so  that  Its  top  or  apex 
descends  into  the  earth  under  the  face  of  the 
east  fault  fissure  until  it  passes  through  the 
north  side  line  of  that  claim  into  the  Snow 
Bird,  thus  presenting  what  plaintiff  claims  is 
a  subfault  apex  within  the  boundaries  of  the 
latter.  AA  represents  the  face  of  tbe  east 
fault  near  the  900-foot  level  of  tbe  Rarus 
workings;  BB  the  face  of  tbe  west  fault  at  or 
near  the  1,000-foot  level.  Tbe  vein,  as  it  de- 
scends under  the  east  fault  fissure,  enters  the 
Snow  Bird  ground  across  the  line  HI  iMtweai 
the  800  and  900  foot  levels,  and,  traversing 
the  claim  under  the  dip  of  the  fault  passes 
i  into  the  Johnstown  acroM  the  line  GK  about 
the  1,000-foot  level.  The  plaintiff's  witnesses 
state  that  the  vein  is  practically  vertical.  Let 
us  suppose  a  plane  passed  downward  through 
the  earth  In  the  direction  of  the  strike  and 
along  the  southeast  w..ll  of  the  vein  fissure, 
and  the  portion  of  the  earth  toward  the  south- 
west removed.  To  a  person  facing  the  north- 
east the  vein  would  be  exposed  with  the  va- 
rious levels  ending  at  the  east  fault  fissure' 
represented  by  the  line  CE  on  diagram  2- 
This  ts  the  line  of  the  subfault  apex  as  con- 
tended for  by  the  plaintiff,  and,  If  Its  theory 
la  correct  It  la  entitled  to  the  portion  of  the 
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Teln  Intercepted  by  a  plane  passing  through 
the  line  C£  (AA,  diagram  1)  on  the  strike  and 
dip  of  the  fault,  and  pra^iendicidar  planes 
passhig  don-nward  Into  the  earth  through  the 
lines  GK  and  HI  (diagram  1).  The  plalntUX 
Introduced  evidence  tending  to  sustain  this 
contention.  The  defendants  c<mtended,  and 
produced  evidence  tending  to  show,  that  the 
so-called  "Windlass  V^n"  has  no  existence  In 
fact:  tliat  there  Is  a  vein  the  top  or  apex  of 
AThich  Is  found  in  the  Johnstown  and  Banis 
(.-laims;  that  the  vein  dips  to  the  south  or 
Koutheast,  and  In  Its  descent  into  the  earth 
posses  beyond  the  boundarlra  of  these  claims 
through  the  Snow  Bird  and  into  the  Penn- 
sylvania claim;  that  It  has  been  so  developed 
as  to  demonstrate  Its  continuity  from  its  apex 
to  the  ore  bodies  In  question;  and  that  the 
apex  of  the  vein  being  so  situated  with  ref- 
erence to  the  end  lloea  of  the  Johnstown  and 
Rams  claims  as  to  give  extral&teral  rights 
thereon,  the  ore  bodies  belong  to  the  defrad- 
ant  corporations  by  virtue  of  th^r  ownership 
of  the  apex.  While  admitting  that  the  fault 
runs  through  the  country  as  plaintiff  claims, 
they  also  produced  evidence  tending  to  show 
that  It  does  not  so  Interrupt  the  vein  as  to 
destroy  Its  continuity  and  Identity  along  its 
strike,  but  that  it  con  be  readily  traced  en- 
tirely through  the  fault  by  sabstantlally  con- 
tinuous ore  bodies  of  a  character  and  com- 
position  Identical  with  that  on  either  side  of 
It.  There  Is  no  controversy  but  that  defend- 
ants are  entitled  to  follow  the  vein  which  has 
Its  apex  on  their  claim;  so  that,  If  their  con- 
tention as  to  Its  Identity  and  continuity  upon 
the  dip  and  strike  through  the  fault  is  well 
founded,  they  are  the  owners  of  tiie  ores  In 
dlspnte. 

1.  The  contention  Is  made  in  this  court  that, 
It  being  made  to  appear  that  the  defendants 
were  at  the  time  of  the  hearing  engaged  In 
removing  ores  from  beneath  the  surface  of 
the  plaintiff's  ground,  the  burden  was  upon 
them  to  shoii^  that  they  are  not  trespassers, 
and  that  the  evidence  produced  by  them  was 
not  snfllclent  to  warrant  a  refusal  of  the  In- 
junction.  As  the  order  must  be  reversed 
upon  other  grounds,  we  shall  not  now  nnder- 
take  to  decide  where  the  preponderance  of  the 
evidence  Is,  but  leave  the  wh<de  matter  to  the 
discretion  of  the  district  court  upoA  the  evl- 
Aence  which  the  parties  may  produce  at  an- 
other hearing.  We  agree  with  the  contention 
of  the  plaintiff,  however^  that  In  such  cases 
the  burden  rests  iqion  the  def^dant  to  show 
that  he  Is  not  a  trespasser,  but  that  he  pos- 
sesses a  title  which  justifies  an  Intrusion  upon 
the  tm^tory  of  his  neighbor;  and,  unless  the 
evidence  is  reasonably  clear  and  satisfactory 
that  the  defendant  is  In  the  right,  the  Injunc- 
tion should  be  granted.  In  such  cases  the 
doubt,  If  any,  should  always  be  resolved  In 
favor  of  granting  the  writ;  but  granting  or 
refusing  it  Is  so  much  a  matter  of  discretion 
in  the  trial  court  that  this  court  will  not  in- 
terfere unless  there  has  been  a  manifest  abuse 
of  discretion. 


2.  The  defendants  filed  In  support  of  tii^ 
contention  the  affidavits  of  George  H.  Robin- 
son and  others.  Objection  was  made  to  them 
on  the  ground  that  copies  of  them  bad  not 
been  served  upon  counsel  for  pUtlntiff,  as  re- 
quired by  the  rules  of  the  district  court  The 
objection  was  ovnruled,  counsel  excqitlng. 
It  does  not  appear  from  the  record  what  are 
the  provisions  of  the  rule  upon  which  cotmsd 
rely.  We  are  therefore  unnble  to  say  whether 
the  ruling  was  erroneons. 

3.  The  affidavit  of  Beblnson  was  {leroted 
'  mainly  to  a  history  of  a  certain  caose  hereto- 
fore tried  and  determined  In  the  district  court 
of  Sliver  Bow  county.  In  wblch  there  was  an 
issue  between  the  defendants  In  this  cause 
and  the  Boston  &  Montana  Consolidated  Cop- 
per &  SIIv«r  Mining  Company  as  to  the  own- 
ership of  the  vein  In  controversy  in  this  ac- 
tion, the  cause  mentiwed  being  designated  oa 
the  calendar  of  the  cUstrict  conrt  as  "Cause 
No.  7,387."  Judgment  therebi  was  for  the  de- 
fendants In  this  action.  The  ^tatUf  herein 
was  not  a  party  to  tiie  action.  The  flndlngs 
and  jndgmoit  of  the  court  therehi  are  refer- 
red to  In  the  affidavit  of  Bobinson,  and  mftde 
a  part  of  It  as  fully  as  If  set  ont  therein. 
The  other  affidavits  contained  similar,  ttaon^ 
not  such  extended,  r^erences  to  tiie  some 
matier.  Objeetiim  was  made  to  this  evldaice 
on  the  ground  of  Its'  inciHnpetency.  The  ob- 
jection was  overruled.  Counsel  for  the  de- 
fendants undertake  to  justify  this  mlbig  of 
the  court  upon  the  theory  that  the  references 
made  to  cause  7,337  and  the  result  tiiereln 
served  to  enlighten  the  conrt  as  to  the  Issue 
in  this  cans^  and  famished  aid  to  a  pro|>er 
determination  of  the  respective  rights  of  the 
parties.  The  matier  was  put  In  the  foirm  of 
affidavits,  counsel  say.  In  order  to  avoid  the 
necessify  of  "having  to  present,  as  waa  the 
case  In  said  cause  No.  V,887,  ten  Totomes,  com- 
prising about  6,000  pages,  of  testimaay."  As 
we  understand  cotmsel,  the  affidavits  were  Id- 
iToduced  for  fiie  purpose  of  showing  that  the 
Issue  before  the  court  was  the  same  as  that  In 
cause  7,837,  and  that  tiie  evidence  iqion  vrhlcb 
def«idanta  based  their  claim  of  title  In  that 
controversy  was  the  same  as  that  upon  wbl^ 
tiiey  wouU  have  to  rdy  In  case  tiiey  took  the 
time  and  trouble  to  establish  It  In  fiie  present 
craitroveray.  In  other  words,  since  the  coot 
had  theretofore  in  another  actkm,  apcm  an  to- 
ane  of  title  between  the  defendant  carp«n- 
tions  and  a  stranger,  heard  a  large  anuHint  of 
evidence,  and  had  reached  the  conduskm  tSiat 
the  said  defendants  were  entlUed  to  the  ore 
bodies  in  controvosy,  and  It  would  be  ineon- 
venlent  to  go  Into  the  merits  ot  the  present 
case  and  establish  title  against  the  iJpin^ff. 
the '  plaintiff  should  be  bound  by  hearsay 
statements  or  the  courlfs  recollection  of  the 
evidence  adduced  In  the  other  action,  and  the 
judgment  of  the  court  thereon.  It  reqnlrea 
no  argument  to  demonstrate  the  fallacy  of 
this  reasoning.  The  evidence  waa  wholly 
incompetent  as  hearsay,  and  the  findings  and 
judgment  of  the  court  of  no  bindinc  effect 
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vhatever,  except  upon  the  partiea  to  ttiat  ac- 
tion and  their  prlrles.  The  plaintiff  vaa  not, 
upon  the  record  before  us,  eren  remotely  in- 
t»e6ted  In  that  cootroTersy.  Bad  the  record 
Id  7,337  been  offered,  Instead  of  the  effldaTlts, 
It  should  have  been  excluded  as  exhibiting  a 
res  Inter  alios  acta,  and  of  no  evidentiary 
value  whatever.  The  statements  of  the  wit- 
nesses made  at  the  hearing  therein  coold,  un- 
der no  circumstances,  be  considered  for  any 
purpose  In  this  case,  except  for  impeachment, 
and  then  only  after  ttie  attention  of  the  par- 
ticular witness  testifying  had  been  called  to 
the  cmtradlGtory  statements  then  mad&  Nor 
was  the  court  at  liberty,  opou  Ite  recollection 
of  the  evidence  In  that  case,  to  consider  It  In 
determining  the  rights  of  the  plaintiff,  but 
was  bound  to  beAt  only  legal  evidence,  of- 
fered and  admitted  In  the  regular  way  at  the 
hearing,  and  to  reach  a  conclusion  thereon 
without  reference  to  what  had  theretofore 
appeared  In  otha  con  trover  Bies  touching  the 
wime  Bubject-matter  between  other  parties. 
KnowlecU^  of  the  issues  to  be  tried  is  to  be 
obtained  from  tbe  allegations  and  contentions 
of  the  parties  In  the  particular  case,  and  not 
by  reference  to  Issnea  framed  between  othw 
parties  hi  other  eases  In  the  merits  of  which 
the  parties  whose  rl^ts  are  being  tried  bme 
no  Interest 

4.  To  show  equitable  title  to  the  Snow  Bird 
claim  In  F.  Auguatus  Helnze,  the  defendants 
offered,  and  there  were  admitted  In  evidence, 
certain  telegrams,  and  a  receipt  for  the  sum 
of  f 100,000,  the  purchase  price  agreed  to  be 
paid  by  said  Helnxe  for  the  claim,  with  ot2ier 
property,  as  the  result  of  negotiations  be- 
tween  him  and  J.  B.  Haggin,  the  president  of 
the  idalntlff  during  tbe  year  1807.  They  are 
the  f  ollowtng: 

'  "Stew  York,  10  September.  Mr.  Arthur  P. 
Hetause:  On  deposit  with  the  Anaconda  Cop- 
per  Minliv  Company  of  one  hundred  tboii- 
sand  doners,  said  company  wQl  at  once  pro- 
ceed  to  obtain  the  requisite  eonscpnt  of  ifs 
shickholden  tor  sdllng,  and  will  tlim  sell  and 
convey,  to  F.  A.  Heinse,  or  his  nominee,  an 
Its  hiterAt  in  the  Sullivan  claim,  lot  number 
two  tblrty-nlne,  and  In  and  to  the  portion  ot 
tin  Snow  Bird  claim  lying  between  tlie  Penn- 
■jivanla.  Rams,  and  Johnstown  claims,  and 
east  of  tbe  projectitm  of  the  east  end  Ibie  of 
tbe  St  Lawrence;  and  also  assi^  any  and  all 
clalma  which  it  may  have  for  damages  tor 
trespass  on  said  mines  to  date  of  said  deed. 
Said  depoM  to  be  appHed  to  the  payment  of 
purctoae  money  when  deed  is  ready  for  de- 
livery.  Answer.   3.  B.  Hagxln,  Frest.** 

"New  York,  14  September.  F.  Aug.  Helnse: 
That  is  not  my  proposition.  Money  must  be 
dqxx^ed  with  the  Anaconda  Copper  Mining 
Go.  Ko  delay  will  be  necessary  except  the 
legal  publication,  as  sufficient  stockholders  are 
represented  here.  S.  B.  Haggin." 

"New  York.  September  16th.  1807.  B&- 
celved  of  Montana  Ore  Purchasing  Company 
the  sum  of  one  hundred  thousand  dollars 
(9100.000)  for  deposit  In  pursuance  of  tele- 
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gram  to  Arthur  P.  Helnze,  dated  September 
10th,  1807,  of  J.  B.  Haggin.  president,  for'the 
purposes  stated  In  said  telegram.  [Signed]  J. 
B.  Haggin,  Prest" 

It  was  shown  by  other  evidence  that  nego* 
tlations  for  tbe  purchase  and  sale  had  been 
pending  tor  some  time;  tliat  they  had  been 
conducted  for  tiie  plaintiff  by  said  Ha^in; 
and  that  tbe  receipt  was  for  a  deposit  wllb 
Haggin  toe  the  company,  pending  consent  ot 
tbe  stockholders,  which  Haggin  undertook  to 
secure.  It  was  shown  that  the  signature  of 
Haggin  to  the  receipt  is  genuine;  but  no 
other  foundation  was  laid  for  tbe  Introduction 
of  the  telegrams,  except  that  it  was  shown 
that  they  had  been  recdved  In  the  usual  way 
at  the  office  <a  fbe  Western  Union  Tdegrapb 
Company  at  Butte,  and  d^ra^  to  F.  Au- 
gustus Helnae,  or  his  brother,  Arthur  P. 
Heihze.  who  was  acting  for  him,  and  that  F. 
Augustus  Helnae  acted  upon  them  in  making 
the  deposit.  There  was  also  evidence  tending 
to  show  that  the  proposed  sale  toe  the  com- 
pany by  Haggin  had  been  enjoined  at  the 
suit  of  some  of  the  stockhoMws,  and  for  tiiat 
reason  that  It  had  not  been  consummated; 
also  that  the  porebase  price  had  t>eai  paid 
back  to  EEeinse  upon  bis  depositing  In  its 
place  f  1S0,000  in  first  mortgage  bonds  of  tbe 
Mtmtana  Ore  Purchasing  Company  as  securi- 
ty for  tbe  performance  of  tbe  contract  on  his 
part  in  case  the  necessary  consent  (rf  the 
8tockhold«:B  should  be  obtained,  and  that 
these  bonds  are  still  In  the  bands  of  Hai^ln. 
For  present  purposes  we  shaU  assume,  with- 
out deciding  that  tbe  reference  in  the  recdpt 
to  the  telegram  of  September  lOtb,  and  the 
oral  evidence  showing  that  the  depcalt  vas 
made  In  pursuance  and  as  an  acceptance  ot 
the  proposition  therein  made,  would  have 
been  sufficient  preUmlnary  proof  to  enable  tbe 
court  to  admit  and  consider  the  tf^egrams  and 
receipt  as  evidence  In  an  action  brought  fbr 
the  purpose  ot  cbarghig  Haggin  upon  a  con- 
tract made  by  him.  It  will  be  observed,  how- 
ever, that  tbe  proposltiim  made  was,  not  that 
the  plaintlfl  would  convey  unconditionally, 
but  that  it  would  conv^  In  ease  it  could  se- 
cnre  the  necessary  ccmsent  of  tbe  stockholders 
at  a  meeting  to  be  held  for  that  purpose, 
whidi  tbe  president  would  proceed  to  do. 
Under  tbe  provisions  of  law  in  force  at  Uie 
time  these  negotlatloos  took  place,  the  board 
of  directors  of  a  mining  corporation  organ- 
ized under  tbe  laws  of  this  state  had  no  au- 
thority to  sell,  lease,  mortgage,  or  otherwise 
dispose  of  Its  real  estate,  nor  could  the  board 
conf«-  such  BUthorl^  upon  an  agent,  whether 
he  was  an  officer  or  other  poson.  Sections 
492  and  403  of  the  fifth  division  of  the  Com- 
plied Statutes  of  1SS7,  brought  forward  Into 
Civ.  Code,  II  1012,  1013,  are  applicable,  and 
require  any  such  disposition  of  property  to  be 
authorized  by  consent  of  stockholders  owning 
at  least  two-thirds  of  the  sliares  of  the  capital 
stock  at  a  meetli^  caUed  and  conducted  as 
therein  directed.  Unless  these  provisions  of 
law  are  obsored,  a  sale,  lease,  mortgage  or 
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Other  dlspoBitlon  of  the  property  could  not  be 
made.  It  Is  apparent  from  the  tologram  of 
Rcptemhcr  10th  that  Haggin  claimed  no  au- 
thority to  act  for  the  corporation,  for  he  ex- 
pressly states  that  the  corporation  will  ob- 
tain authority  In  case  the  deposit  should  be 
made.  Therefoi-e,  while  he  might  possibly  be 
personally  liable  ondor  bis  undertaking  to  an- 
ew^ In  damages  for  failure  or  refusal  to 
carry  It  out,  be  did  not,  nor  could  be,  bind 
tbe  corporation  by  any  promise  or  undertak- 
ing whatever  in  Its  behalf.  Had  be  made  an 
agreement  In  the  name  of  tbe  corporation, 
another  question  would  be  presented.  As  he 
did  not.  It  Is  entirely  clear  that  he  did  not, 
prima  facie,  bind  the  corporation,  and  there 
being  no  proof  of  authority  la  him  to  do  so, 
tbe  evidence  offered  to  show  equitable  title 
was  wholly  Incompetent  Why  the  security 
for  the  purchase  price  has  been  retained  does 
not  appear.  The  conveyance  certainly  ongbt 
to  be  made  or  this  should  be  returned.  But 
until  the  necessary  authority  Is  obtained  by 
the  board  of  directors,  neitho-  they  nor  the 
president  can  execute  a  conveyance,  nor  can 
a  specific  performance  by  the  corporation  It- 
self be  enforced. 

5.  The  plaintiff  offered  to  Introdnce  evl- 
doice  tending  to  rebut  defendants*  evidence 
in  chief  to  the  effect  that  the  vein  could  be 
traced  through  tbe  fault  by  means  of  con- 
tinuous ore  bodies  identical  in  composition 
and  character  with  those  found  to  the  east 
and  west  of  the  fault  and  of  substantial  com- 
mercial valne.  Tbe  evidence  consisted  of  a 
Dumtier  of  assays  from  samples  taken  from 
tbe  fault  matter,  and  tended  to  support  tbe 
contention  of  the  plaintiff  that  the  fault  mat- 
ter consisted  of  conntry  rock,  which  contained 
no  mineral  except  such  as  could  be  found  in 
the  country  rock  anywhere  In  that  locality. 
Upon  objection  this  was  excluded  on  the 
grotmd  that  It  was  a  part  of  tbe  plaintlfTs 
case  In  chief,  and  not  proper  rebuttal.  The 
plaintiff's  thewy  was,  as  we  have  said,  that 
a  prima  fade  case  for  an  Injunction  was 
made  out  by  a  showing  that  the  defendants 
were  engaged  In  removing  ore  from  beneath 
the  surface  of  the  Snow  Bird  claim.  This  It 
attempted  to  do-  Aftn-  the  defendants  bad 
gone  fully  Into  their  evidence  tending  to  es- 
tablish title  to  the  ore,  basing  their  claim  In 
part  upon  the  Identity  and  continuity  of  tbe 
vein  through  the  fault  matter.  It  was  clearly 
competent  for  tbe  plaintiff  to  rebut  the  evi- 
dence adduced  In  tills  behalf.  It  was,  there- 
fore, error  to  exclnde  tbe  evidence  offered,  as 
It  tended  to  fortify  plaintiff's  contention,  and 
to  rebut  the  claim  of  defendants.  If,  as  de- 
fendants contend,  the  plaintiff  had  gone  into 
this  phase  of  the  evidence  In  chief.  It  would 
ordinarily  have  been  within  the  discretion  of 
the  court  to  exolnde  further  evidence  upon 
this  point;  but  tbe  record  discloses  that  It  had 
not  done  m. 

fl.  It  is  said  by  defendants  that,  even 
though  the  court  below  did  commit  error  In 


admitting  and  In  excluding  evidence,  the  or- 
der should  not  be  reversed  on  that  ground, 
if  there  Is  sufllcient  competent  evidence  in  the 
record  to  Justify  the  refusal  of  the  injunetlwi. 
They  cite  ilontana  Ore  Purchasing  Co.  v. 
Butte  &.  Boston  ConsoL  Copper  &  Silver  Mln. 
Co.,  25  Mont.  427,  65  Pac.  420.  There  is  no 
doubt  that  this  case  states  the  genial  rule 
observed  by  this  court  In  equity  cases  where 
It  is  reasonably  apparent  that  tbe  error  com- 
mitted In  the  admission  or  exclusion  of  the 
evid«ice  has  wrought  no  pr^udlce  In  tbe  re- 
sult. This  rule,  however,  has  no  application 
where  the  error  complained  of  Is  fundamental, 
and  it  is  not  reasonably  apparent  that  It  did 
not  result  In  prejudice.  If  the  evidence  ad- 
mitted or  excluded  Is  trifling,  or  unimportant, 
as  compared  with  tbe  competent  evld«ice  ad- 
mitted and  considered,  and  If  Its  exclusion 
or  admission  could  not  have  affected  tbe  re- 
sult reached,  tbe  Judgment  or  order  appealed 
from  will  not  be  reversed  on  the  ground  of 
error  in  odmltting  or  excluding  it  Where, 
however,  tbe  evidence  In  question  Is  of  Im- 
port and  by  the  ruling  of  the  court  thereon 
It  Is  made  reasonably  apparent  that  It  was 
so  regarded  by  the  conrt  and  for  that  reason 
probably  affected  tbe  result  reached,  tbe  Judg- 
ment or  Mtler  based  upon  It  cannot  l>e  sus- 
tained. The  statement  made  In  the  case  cit- 
ed Is  not  properly  guarded,  but  it  must  be 
interpreted  In  the  light  of  the  conditions  there 
presented.  So  interpreted,  It  Is  apparent  that 
this  court  did  not  Intend  to  lay  down  the 
broad  declaration  that  a  Judgment  or  wder 
made  In  an  equity  case  will  neva  be  reversed 
upon  appeal  on  tbe  gromid  that  the  trial  court 
has  erred  In  admitting  and  excluding  evi- 
dence. The  intention  was  to  follow,  and  not 
overturn,  tbe  rule  correctly  stated  in  Bonk  v. 
Oreenhood.  16  Mont  385,  41  Pac.  2S0,  851. 
which  was  cited  In  support  of  tbe  vleir  en- 
tertained of  the  evidence  under  considera- 
tion. In  that  esse  the  evidence  admitted  was 
of  doubtful  rdevancy  and  materiality.  It 
was  also  trifling  and  unimportant  and  could 
not  have  affected  tbe  result  In  the  present 
case  the  finding  of  tbe  court  may  have  been 
founded  entirely  upon  the  objectionable  evi- 
dence, and,  were  It  competent,  such  finding 
would  have  been  Justified.  If  this  had  been 
excluded,  and  that  admitted  and  considered 
which  was  improperly  excluded,  it  Is  possible 
that  the  result  would  have  been  dlffermt 
Under  such  drcumstancw  tbe  order  most  be 
reversed,  and  another  hearing  ordered. 

Nothing  said  herein  Is  to  be  unda*stood  as 
an  Intimation  to  the  district  conrt  that  upon 
another  hearing,  after  considering  all  compe- 
tent evidence  offered  by  the  parties,  it  should 
or  should  not  issue  an  Injunction;  nor  are  we 
to  bo  understood  as  having  prejudged  tbe  al- 
leged eqnltalde  tltie  of  defoidant  Helme. 
Let  the  order  be  revnsed,  and  tbe  came  ce> 
manded. 

Reversed  and  remanded. 

PIGOTT  and  MILBURN,  JX,  Concur. 
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(tt  Or.  14) 

QARDNBB  UeWILLIAMB. 
(Sapreme  Court  of  Oie^-on.    Auk.  U.  1902.) 

PLBADINO— SBPABATB  DBFBNSB3— 8BPARATB 
STATAMBNT. 
1.  In  an  action  to  recover  for  pastoring  de- 
fendant's Btock,  he  answered  as  a  .first  defense 
that  he  rented  the  premises  to  plaintiff,  and 
that  as  a  part  oiC  the  consideration  it  was 
agreed  that  such  stock  might  roam  on  aaid 
premises  withoDt  expense  to  defendant,  and 
that  sncb  stock  was  left  on  the  premises  pur- 
snant  to  such  agreement.  The  answer  then 
oontinaed:  "Defendant,  for  a  second,  separate, 
and  further  answer  to  the  complaint  herein, 
here  repeats  the  first  separate  answer  herein, 
and  makes  the  same  a  part  of  this  answer,  and 
further  alleges,"  and  then  sets  forth  certain 
acts  of  waste  to  sach  premises,  committed  bj 
piaintlfF,  to  defendant's  damage  in  a  sum  stat- 
ed. On  plaintiff's  motion,  the  court  struck  out 
the  second  separate  defense,  on  the  ground  that 
the  facts  alleged  therein  were  not  separately 
stated,  within  Hill's  Ann.  Laws,  8  73,  requiring 
separate  defenses  and  counterclaims  to  be 
separately  stated.    Eetd  not  error. 

Appeal  from  circuit  court,  Douglas  county; 
J.  W.  Hamilton,  Judge. 

Action  by  John  W.  Gardner  against  D.  O. 
McWilliams.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

This  Is  an  action  to  recover  money.  It  la 
alleged  Id  the  complaint  that  plaintiff  pas- 
tured certain  horses  and  cattle  for  defendant 
at  tats  request  from  September  1,  1000,  to 
March  6. 1001,  for  wtalch  tae  prcHnlsbd  to  pay  a 
reasonable  sum;  that  sncta  pasturage  was  rea- 
sonably worth  $201.02,  no  part  ot  which  has 
been  paid.  For  a  second  cause  at  action*  it  Is 
aU^ed  that  about  December  15,  1900,  plain- 
tiff loaned  defendant  f&60,  which  he  prom- 
ised to  pay  the  next  day,  but  that  he  failed 
to  pay  any  part  thereof.  The  answer,  having 
denied  the  material  allegations  of  the  com- 
plaint, alleged  as  a  separate  defense  to  the 
first  cause  of  action  that  about  August  29. 
1900,  defendant  demised  to  plaintiff,  for  the 
term  of  one  year,  certain  land  in  Douglas 
conn^,  for  the  use  of  which  the  latter  agreed 
to  pay  the  sum  of  $275  per  annum,  stipulat- 
ing to  take  good  care  of  the  premises  and  of 
the  buildings  and  Improvemeiita  thereon,  and 
to  aorrender  the  property  at  the  termination 
of  the  lease  Id  as  good  condition  as  when 
received,  the  usual  wear  and  decay  and  the 
destruction  thereof  by  the  elements  alone  ex- 
cepted; that,  as  part  of  the  consideration  for 
said  lease,  It  was  agreed  that  plaintiff  should 
permit  defendant's  stock  to  roam  upon  the  de- 
mised premises  until  April  1,  1901,  without 
expense  to  bim,  and,  in  pursuance  thereof, 
said  stock,  which  comprises  the  horses  and 
cattle  described  in  the  complaint,  were  left  on 
the  leased  land  until  March  7,  1001.  "De- 
fendant for  a  second,  separate,  and  further 
answer  to  the  complaint  ber^n,  here  repeats 
the  first  separate  answer  herein,  and  makes 
the  aame  a  part  of  this  answer,  and  further 
allfges,"  In  Bubstflnce,  tbat  plaintiff  broke  the 
cov<xinnt8  tn  said  lease  to  be  kept  and  per- 
formed by  him,  In  that  he  made  a  bogpen  out 
flC  ttw  cellar.  Injuring      and  destroying  a 


milk  safo  therein;  that  he  removed  a  fuce 
inclosing  an  ochard,  allowing  the  hogs  and 
cattle  to  run  tlwrein,  breaking  down  the 
branches,  and  ItiUing  many  of  the  trees;  tbat 
be  defaced  the  dwelling  on  said  premises  by 
knocking  boles  In  the  plaster,  and  by  tearing 
off  the  paper  and  lining  In  some  of  the  rooms, 
—to  defendant's  damage  in  the  sum  of  ¥^S. 
The  court,  upon  plaintiff's  motion,  struck  out 
the  second  separate  defense,  on  the  ground 
that  the  facts  alleged  therein  were  not  sep- 
aratriy  stated,  and,  the  defendant  having  de- 
clined to  amend  his  answer,  a  reply  put  In 
iBsae  the  remalulng  allegations  of  new  matter 
therein.  Tbe  trial  resulted  In  a  judgment  for 
plaintiff  In  the  snm  of  I19&50,  and  defendant 
appeals. 

John  T.  Long,  txtt  appellant  Dextor  Bice, 
for  naptnident 

MOOBB,  a  J.  (after  stating  the  fftcti).  It 
is  conteaided  by  defendant's  connsel  that  tbe 
reference  In  tbe  second  separate  defense  to  the 
facts  tlierelnbafOre  stated  in  the  answK  was 
an  aUnalon  to  matters  <tf  Inducement  onlyj 
which  were  thus  pnq>erly  Incorporated  In, 
and  became  a  part  of,  tbe  second  separate 
defense,  and  that  this  behig  so,  the  court 
erred  In  striking  out  the  latter  defenses  The 
Matute  prescribing  tbe  manner  ct  averring 
new  matter  in  an  answer,  so  far  as  material 
herein,  Is  as  fcdiows:  "The  defendant  may 
set  forth  by  answer  as  many  defenses  and 
counterclaims  as  he  may  haw.  They  shall  be 
separately  stated,  and  refer  to  the  causes  of 
action  which  Ihey  are  Intoided  to  answer  In 
such  manner  that  they  may  be  bitelUglbly 
distinguished."  Hfll's  Ann.  Laws  Or.  I  T& 
It  is  also  provided  that  tbe  plaintiff  may  de- 
mur to  one  or  more  defenses  or  counterclaims, 
and  reply  to  the  residue.  Id.  I  77.  Constro- 
Ing  these  provisions  In  pari  materia,  tiiere  re- 
mains little  room  for  doubt  tbat  new  mattK 
constituting  a  defease  must  be  comidete  In 
Itself,  and  must  contain  all  tbat  Is  necessary 
to  answer  the  whole  cause  of  action,  or  that 
part  of  It  to  which  it  is  addressed.  Xenla 
Branch  Bank  v.  Lee,  7  Abb.  Prac.  372;  Ay^ 
rault  V.  Chamberlain.  S3  Barb,  229;  Uppen- 
cott  v.  Goodwin,  8  How.  Prac.  242;  Ham- 
mood  V.  Earle.  58  How.  Prac.  426.  The  rule 
Is  quite  well  settled  that  It  Is  unnecessary  to 
restate  In  a  pleading  facts  contained  In  a 
prior  count  which  constitute  matters  of  tn> 
ducement  necessary  to  explain  both;  In 
which  case  the  pleader,  tqr  referring  to  the 
preceding  narrative,  thereto  makes  it  a  part 
of  tbe  subsequent  count  BaskdH  v,  Haskell, 
64  Cal.  262;  Freeland  v.  McCuIlough.  1  Denlo, 
414,  43  Am.  Dec.  680;  Grooksbank  v.  Gray,  20 
Johns.  344;  Curtis  v.  Moore^  16  Wla.  146. 
Matter  stated  In  a  pleading,  constituting  a 
history  of  the  transaction  (Wormonth  v. 
Hatct^  S3  CaL  121),  which  naturally  precedes 
and  logically  leads  up  to  the  gravamen  of  the 
action  or  defense  (Abendrotb  v.  Boardley,  27 
Wis.  65^.  is  denominated  Inducement  (Benke 
T,  Association,  100  CaL  420,  M  Pib  1088! 
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BellowB  T.  Dist.  Tp.  of  West  Fork,  70  Iowa, 
320,  30  X.  W.  582),  and  sbould  be  pleaded, 
to  enable  the  court  to  decide  wheth^  a  prima 
facie  case  la  presented  (Uupre  t.  Rein,  7  Abb. 
N.  C.  2m^;  but  the  mattera  thus  stated  are 
not  deemed  material,  and  need  not  be  denied 
<Fry  T.  Bennett,  fi  Sandf.  M). 

In  the  case  at  bar,  the  flnt  aerate  de- 
fense, which,  by  adoption,  Is  made  a  part  of 
the  second,  la  more  than  a  history  of  the 
transaction,  and  contains  matter  not  neces- 
sary to  the  second  separate  defense;  tor  the 
alleged  agreement  that  defendant's  cattle  and 
horses  were  to  be  paatured  on  the  leased  land 
until  April  1,  IflOl,  evidently  did  not  lead  to 
the  injury  of  the  cdlar  nor  to  the  destruction 
of  the  milk  safe  by  plainUfTs  hogs. 

The  avennente  of  the  first  aeparate  de- 
fense,  when  incorporated  Into  the  sectmd,  nec- 
essarily resulted  in  uniting  two  afBrmatlTe  de- 
fenses that  should  have  been  separately  stat- 
ed, and  rendered  the  latter  subject  to  be 
stdcken  out  as  redundant 

Mo  error  having  been  committed  as  alleged, 
the  Judgment  Is  affirmed. 


(42  Or.  46S) 

LA  FOLLBTT  t.  MITOBELU 
(Supreme  Coart  of  Oregon.    Aug.  11,  1002.) 

SALES-ACTION  FOR  REFUSAL  TO  RBCEIVB- 
FAILURE  TO  DELIVER— ATTACHMENT— OPPI- 
CIAL  CHARACTER  OF  OFFICER— CONCLUSIVE- 
NESS OF  RETURN— EVIDENCE— RES  JUDICATA 
—PLEADING. 

1.  Where,  in  an  action  by  a  seller  of  produce 
against  the  buyer  for  breach  of  the  sale  con- 
tract, plaintiff  set  up  as  an  excuse  for  uoDper- 
formaDce  on  his  part  an  attachment  levied  on 
the  gouds  by  defendant,  and  defendant  in  his 
ftDswer  alleged  that  the  attachment  writ  was 
placed  in  the  hands  of  a  certain  person  aa  con- 
stable for  serrice.  and  that  under  defendant's 
direction  Buch  person  as  constable  levied  on 
the  prodnce,  defendant  was  thereby  precluded 
Trom  questioning  the  official  character  of  the 
alleged  officer. 

2.  The  official  character  of  one  who,  at  a 
buyer's  instance,  leTies  on  the  goods,  and  there- 
by rendeni  the  seller  unable  to  deliver  them,  is 
immaterial  to  the  sufficiency  of  such  levy  as 
an  excuse  for  nondelivery. 

3.  lo  an  action  by  a  seller  of  a  crop  of  pota- 
toes against  the  purchaser  for  breach  of  the 
sale  contract,  plaintiff  set  op  as  an  excuse  for 
nonperformance  on  bis  part  an  attachment 
levied  on  the  potatoes  at  defendant's  instance, 
while  they  were  being  sacked  for  delivery. 
There  were  two  retoms  by  the  officer  In  the  at- 
tachment proceedlnsB.— <me  showingthat  he  at- 
tached ana  had  in  nls  possession  270  sacks  of 
iwtatoes,  and  that  the  balance  were  in  the 
field;  while  the  other  return  showed  that  he 
attached  and  had  in  his  possession  270  sacka. 
Beld,  that  the  returas  were  not  conclusive  as 
to  the  number  of  bushels  attached. 

4.  Proof  that  the  entire  crop  was  seised  by 
the  officer  and  placed  in  the  hands  of  a  keeper 
at  the  instance  of  defendant,  who  was  present 
at  tlie  time,  was  sufficient  to  sustain  plaintiffs' 
excusp.  regardless  of  the  officer's  return. 

5.  Where,  in  nn  action  by  a  buyer  of  produce 
afrninst  the  seller  for  failure  to  deliver,  defend- 
ant, besides  a  Keneral  denial,  made  an  affirm- 
ative defense,  bui^ed  on  a  breach  by  plaintiff 
in  refUKinp  to  n*<-eive  the  produce,  a  judgment 
in  defendant's  favor  for  costs  sod  disbur«e- 
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ments  was  not  a  bar  to  a  sabseQoent  action 
by  defendant  against  plaintiff  tm  the  latts'a 
breach  in  refusing  to  receive. 

6.  Where,  in  an  action  by  a  buyer  of  produce 
against  the  seller  for  a  breach  of  the  <uub  ochi- 
tract,  consisting  of  an  alleged  repudiation  there- 
of before  the  time  for  delivery  arrived,  de- 
fendant filed  an  affirmative  answer,  setting  op 
a  breach  by  plaintiff  in  refusing  to  receive,  and 
judgment  was  rendered  for  defendant  for  costs, 
inconsistency  between  such  answer  and  the 
complaint  in  a  Bubseguent  action  by  the  seller 
against  the  buyer  for  his  refusal  to  receive  waa 
no  defense  to  the  second  action,  the  only  ques- 
tion in  the  former  action  having  been  as  to 
repudiation  by  the  seller. 

Appeal  from  circuit  court,  Marlon  connty; 
J.  W.  Hamilton,  Judge. 

Action  by  Joseph  W.  La  Follett  against  Ifc- 
Klnley  HltcbeU.  From  a  Judgment  In  favor 
of  platntlff,  defendant  anpcnls.  Affirmed. 

This  Is  an  action  to  recover  damages  tor 
Iweacb  of  a  contract  On  Mior  17.  1898,  tbe 
plaintiff  and  defendant  entered  Into  a  con- 
tract, whereby  the  forma  agreed  to  sell  and 
dellvOT  to  the  latter  by  June  1,  1808,  U  possi- 
ble, f .  0.  b.  boat  on  the  Willamette  river,  all 
bis  crop  of  potatoes,  which  It  waa  supposed 
would  amount  to  from  700  to  90O  sacks,  de- 
fendant to  furnish  the  sacks  and  pay  a  cer- 
tain stipniated  price  for  the  potatoes  when  so 
delivered.  Soon  after  making  the  contract, 
the  plaintiff,  with  Are  «nploy6a,  entered  up- 
on lb9  perfwmance,  sacking  and  pottinK  tbe 
potatoes  In  condition  tor  delivery.  On  May 
27th  the  defendant  proposed  a  modification 
of  tbe  contract  so  that  the  delivery  shonld  be 
made  at  the  plaintiff's  farm,  Instead  of  on 
board  the  boat,  to  which  plaintiff  offered  to 
consent,  providing  defendant  would  pay  tbe 
balance  doe  before  the  potatoes  wwe  remov- 
ed. Defendant  reused  to  make  sncAi  pay- 
ment, and  nc^ed  the  plahiUff  that  he  wonid 
not  accept  the  potato»  at  any  time  or  place, 
at  the  same  time  demanding  the  return  of  the 
$20  paid  on  the  purchase  price  and  tbe  ralne 
of  tbe  sacks  he  had  furnished.  FlaintUf  re- 
fused to  return  the  money  so  advanced  on  the 
contract  or  to  pay  tor  tbe  sacks,  but  Informed 
the  defendant  that  be  Intended  to  comply 
with  his  contract  by  ddlverlng  the  potatoes 
at  the  time  and  place  agreed  on.  On  the 
next  day  the  det«idant  commenced  an  action 
In  a  Justlce'a  court  against  the  plaintiff  to  re- 
cover the  mtmey  advanced  under  tbe  contnct, 
the  value  of  the  sacks  he  bad  furnished  tbe 
plaintiff,  and  some  other  Items  as  damages, 
alleging  that  the  plaintiff  had  violated  the 
t«m8  of  his  contract,  and  had  refused  to 
comply  therewith.  At  the  same  time  he  sued 
out  a  writ  ot  attechment,  and  on  the  31st  of 
May,  In  company  with  the  acting  constable, 
went  to  the  farm  of  the  plaintiff,  who  had  In 
the  meantime  sacked  and  prepared  for  de- 
livery all  the  potatoes  except  about  75  sacks, 
and  notified  him  that  be  would  not  take  the 
potetoes,  again  demanding  a  return  of  tbe 
$20  advanced  and  the  price  of  die  sacks. 
Plaintiff  refused  to  comply  wiitb  aoch  de- 
mand, whereupon  the  defendant  directed  tha 
constable  to  seize  and  attach  all  the  potatoes 
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tn  the -field,  which  K-os  accordingly  done^  and 
tfaey^ere  placed  Id  the  care  of  a  keeper.  A 
few  days  later,  270  aacba  ot  the  potatoes  m 
attached  were  takoi  to  Brooka,  where  tbey 
were  later  sold,  aa  pwlshable  pxopoty,  at  10 
c«ita  a  sack;  the  remainder  being  left  In  the 
fleld.  where  they  subsequently  spoiled.  On 
June  30,  1898,  a  nonsuit  was  taken,  and  the 
action  dismissed.  Thereafter,  on  July  9, 
1898,  the  defendant  commenced  another  afr 
tlon  against  the  plaintiff  to  recow  damages 
for  an  alleged  tveach  of  tbe  luntract  referred 
to.  In  bis  complaint,  after  setting  *oiit  tbe 
contract,  alleging  the  amount  of  money  he 
had  advanced  and  the  Talue  of  the  aacka  foi^ 
Dished,  he  averred.  In  substance,  that  on  May 
27,  18&8,  the  plaintiff  herein  repudiated  tbe 
contract;  and  informed  him  that  he  would  not 
deliver  tbe  potatoes  as  stipulated,  or  at  all; 
that  upon  ancb  r^usal  be  demanded  tbe  re* 
turn  of  the  $20  and  the  value  of  the  sacks 
fmrnlsbed,  but  ^Intlfl  refused  to  return  tbe 
money  or  pay  for  tbe  aacks;  that  tbe  potatoes 
Mren  purchased  for  resale,  and  the.  plaintiff 
wu  80  informed  at  tbe  time;  that  by  reason 
of  the  breach  of  the  contract  defendant  bad 
been  damaged  in  the  sum  of  $100  as  profits 
on  socb  contemplated  transaction,  ta  adOltion 
to  the  money  advanced  and  tbe  value  of  tbe 
sacks  furnished.  The  plabitiff  as  defendant 
In  aucb  action,  for  his  answa  denied  tbe 
Inreach  of  tbe  contract  as  alleged  In  the  com- 
plaint,  and  for  an  affirmative  def enae  averredt 
in  substance,  that  on  or  about  the  date  re- 
ferred to  tbe  defaukuDt  proposed  to  take  the 
potatoes  at  the  farm,  to  which  he  agreed,  on 
condition  that  the  balance  of  the  purchase 
price  should  be  paid  before  th^  woe  taken 
away,  but  that  defendant  wroivfuUy  refused 
Id  make  such  payment,  and  thereupon  notl- 
Had  plaintiff  that  be  would  not  accept  the 
potatoes,  and  absolutely  refused  to  receive 
them;  that  plaintiff  was  then,  and  ever  since 
has  beeii,  ready  and  willing  to  deliver  tbe 
whole  of  the  potatoes,  and  at  that  time  and 
ace.  and  at  divers  times  thereafter  and  be- 
fore tbe  eommencranent  of  tbe  action,  had  of- 
fered the  whole  of  them  to  defendant,  and 
'demanded  payment  of  the  balance  of  the  pur* 
cbase  i«ice,  but  that  defendant  wrongfully 
fefused  to  accept  or  pay  for  them.  Such  pro- 
«eeding8  were  tbacafter  bad  In  the  action 
that  a  trial  In  the  circuit  court  resulted  In  a 
▼erdiet  and  judgment  in  tavn-  of  tbe  plalnUff 
fw  bis  costs  and  disbursements,  such  Judg- 
ment being  affirmed  on  appeal  December  24, 
1800L  Hltcbdl  V.  La  FoUett,  38  Or.  178,  63 
Fac.  S4.  On  January  20th  following,  tbe 
present  action  was  commraced  by  plaintiff 
against  tbe  defendant  Tbe  complaint,  aftw 
setting  out  tbe  terms  of  tbe  contract  for  tbe 
■ale  of  Ihe  potatoes,  avers,  In  effect,  that  In 
pursuance  thereof  the  plaintiff,  prior  to  May 
81,  1898,  bad  sacked  and  put  up  for  delivery 
all  the  potatoes  mentioned  tberein,  except 
abont  70  sacks  thneof,  and  was  then,  and  at 
All  times  since  has  beoi.  reedy  and  willing  to 
gatom  his  contract  and  deliver  the  potatoes. 


as  agreed  uiwn,  but  tbat  the  defendaut  hbi- 
dered  and  prev«.ted  him  from  so  doing  by 
wrongfully  causing  the  potatoes  to  be  seized 
under  a  writ  of  attachment  Issued  out  of  the 
justice's  court  in  the  action  brought  iny  him 
against  tbe  plaintiff  on  the  28th  of  May;  that 
nndw  such  writ  J.  W.  Taylor,  as  cmistabie, 
aelsed  and  held  all  the  potatoes  until  they 
bad  spoiled  and  become'  unmark^ble,  ex- 
cept the  270  MdkB  refttred  to»  and  prays  for 
a  Judgment  agabut  tbe  defendant  fw  $872.15 
general  and  $76.78  special  damages.  The  an* 
awer  denies  all  the  material  aUegatlons  of  tiie 
ctnnplaint;  and  by  way  of  esti^prt  sets  iq>  tbe 
pcoeeedings  and  judgment  in  tbe  actlmi 
brought  by  defendant  agalntt  plaintiff  on 
July  0th  to  recover  damages- fw  an  alleged 
breach  of  contract  A  reiMr  ma  filed,  put 
ting  In  Issue  tbe  material  allegations  of  the 
anaww,  and  denying  that  the  Judgment  re- 
ferred to  is  a  bar  to  this  action.  At  the  trial 
tbe  plaintiff  introduced  aa  evidence  the  rec- 
ords in  the  actions  against  him  of  May  28  and 
July  8,  1896,  gave  oral  tesUmony  tending  to 
support  tbe  allegatlona  of  his  ccnnplaint,  and 
rest^  Tba  defendant  thereovon  moved  fw 
ft  nonsuit  "Which  being  ovwmled  be  Intro* 
duced  testtancmy  in  his  defense,  and  at  the 
ctoae  of  all  the  evidence  requested  a  dbectKm 
to  the  Jury  to  return  a  vwdlct  In  hla  favor. 
This  was  likewise  overruled,  and  tbe  cause 
submitted,  resulting  tai  a  verdict  and  Judg- 
ment in  tavw  of  tiie  platntUC,  from  which  the 
def  aidant  appeals. 

L,  K,  Adams  and  Sd.  Mendenhall,  for  ap* 
pellant  John  Bayne  and  John  A.  Jeffrey,  Cor 
respondent 

BBAN,  J.  (after  stating  the  faeb^  Tlie 
several  assignments  of  error  may  all  be  di»* 
posed  of  a  nw^watlon  of  the  motions 
for  a  nonsuit  and  for  a  directed  vwdlct  ThB 
grounds  of  these  motions  are:  (1)  That  it 
w^a  not  abown  that  Taylw,  who  assumed  to 
attadi  tbe  potatoes  on  May  81,,  1888,  was  an 
officw  authorised  to  serve  a  writ  of  attach- 
ment; (2)  that  his  letum  upoa  the  writ  is 
conclusive  in  this  action  aa  to  the  numbw  of 
buahds  of  potatoes  attached;  and  (8)  that  the 
Judgment  In  the  former  action  tom^t  1^  tbe 
defendant  against  the  plaintiff  on  July .  8, 
1896,  to  lecovw  damages  for  an  alleged 
breach  ot  the  contract,  Is  a  bar  to  this  ac- 
tion. 

The  'first  objectltm  Is  disposed  of  by  Ihe 
fact  that  defendant  afflrmatlTely  alleges  In 
bis  answer  that  the  irrit  ot  attachmmt  rdfer- 
red  to  was  placed  in  Taylor's  hands  as  con- 
stable fw  service,  and  that  It  waa  in  puran- 
ance  tt  his  direction  and  under  his  Instruc- 
tlwi  that  Taylor,  as  such  constable,  levied 
upon  and  took  Into  his  possession  270  sadcs 
of  potatoes  belonging  to  tbe  plaintiff.  It  is 
thus  affirmatively  asserted  that  Taylw  waa 
the  officer  he  repres«ited  himself  to  be,  and 
that  In  seizing  the  property  of  the  plaintiff  he 
waa  acting  undw  tbe  inatmctlon  and  by  tbe 
direction  of  the  defendant  The 'defendants 


Digitized  by  Google 


918 


69  PACIFIC 


BEPORTEB. 


(Or 


therefore,  Is  concluded  by  his  auswer  to  ques- 
tion tbe  offlclal  character  or  authority  of  Tay- 
lor. Moreover,  It  to  not  material  whether 
Taylor  had  authority  to  .serre  the  writ  of  atr 
tachment  or  not  This  la  an  action  to  recor- 
er  damages  for  breach  of  a  contract,  and  not 
for  a  -wrongful  attachment.  The  averment 
In  the  complaint  that  the  property  was  adzed 
and  attached  at  the  Instance  and  by  the  di- 
rection of  the  defendant,  and  the  proof  In 
support  thereof,  were  for  the  purpose  of  ex- 
cusing the  plalndlTs  failure  to  dellvor  the 
pototoes  as  stipulated  In  the  contract  The 
Allegation  and  proof  were  material  in  order 
to  show  either  a  waiver  by  the  defendant  of 
performance  of  this  provision  of  the  contract, 
or  'that  by  his  action  and  conduct  he  had 
made  it  Impossible  for  the  plaintiff  to  de- 
liver the  goods  as  agreed  upon. 

N'or  Is  the  return  of  the  officer,  as  shown 
by  the  record,  concliuiTe  between  the  parties 
as  to  the  number  of  biQheto  attached.  There 
are  two  retarns  In  the  record,  from  one  of 
which  It  appears  that  the  officer  attached 
and  had  In  his  posacssloo  at  Jones*  warehouse 
at  Bi-oobs  270  sacks  of  potatoes,  and  the  bal- 
ance w»e  "in  the  field  and  sacked";  and  from 
the  other  that  he  attached  270  sacks,  and 
had  than  In  his  possession  In  the  warehouse 
at  Brooks.  So  that,  if  the  question  of  the 
number  of  bushels  attached  was  to  be  deto*- 
mlned  from  the  officer's  retnm.  Its  correct 
solution  would  be  difficult  But  as  already 
suggested,  the  allegation  and  proof  of  the  at- 
tachment are  wly  tor  the  purpose  of  excus- 
ing plaintiff's  falliffe  to  comply  with  a  condi- 
tion precedent  on  bis  part  The  oral  proof 
shows,  or  tends  to  show,  that  the  mtlre  crop 
of  potatoes  was  seized  by  the  officer,  and 
placed  In  the  custody  of  a  keeper,  at  the  In- 
stance and  by  the  direction  of  the  defendant 
who  was  present  at  the  time.  Tbto  was  suffi- 
cient for  the  purposes  of  this  case,  whether 
conforming  to  the  facts  as  stated  in  the  of- 
ficer's return  or  not 

The  next  question  has  reference  to  the  ef- 
fect of  the  judgment  in  the  action  bron^t  by 
the  defendant  against  the  plaintiff  on  July  9, 
1888.  to  recover  damages  for  an  alleged 
breach  of  the  ctmtract  set  out  In  the  com- 
plaint in  the  present  action.  A  brief  refer- 
ence to  the  pleadings  In  the  case  of  Mltchdl 
V.  La  Follett,  38  Or.  178,  63  Pac.  54,  Is  neces- 
sary to  an  Intelligent  undarstanding  .of  the 
question  Involved.  The  complaint,  after  set* 
ting  out  the  agreemmt,  alleged,  in  substance, 
that  on  the  27th  of  May,  1898,  La  Follett  re- 
pudiated the  contract,  and  Informed  Mltch^ 
that  he  would  not  deliver  the  tK>tatoes  as 
stipulated,  or  at  all,  and  "ever  since  has  and 
still  does  refuse  to  dellvor  the  said  potatoes 
to  the  plaintiff,  or  any  part  thereor*;  that 
upon  such  refusal  Mitchell  demanded  the  re- 
turn of  the  $20  and  payment  for  the  sacks 
furnished,  but  Is.  Follett  refused  to  pay  the 
same,  or  any  part  thereof.  The  answer  de- 
nied the  breach  of  the  contract  as  Alleged  in 
the  complaint  and  for  an  affirmative  defease 


averred  that  on  oc  about  the  27th  of  May, 
1888,  Mitchdl  proposed  to  take  the  potatoes 
at  La  FoUetf s  farm,  where  they  were  situ- 
ated, and  Ia  Follett  agreed  to  so  deliver 
them,  provided  Mitchell  would  pay  the  bal- 
ance due  before  their  removal,  which  he  re- 
fused to  do,  and  then  and  there  notified  La 
Follett  that  he  would  not  accept  the  potatoes 
at  any  time  or  place,  and  absolutely  refused 
to  receive  them,  or  to  pay  the  balance  of  the 
purchase  price,  although  La  Follett  was  th». 
Is  now,  ,and  ever  sbiee  has  been,  ready  and 
willing  to  deliver  tbem,  and  at  divers  times 
thereafter,  and  before  the  commencement  of 
the  action,  offered  and  tendered  to  Mitchell 
the  whole  of  the  potatoes  Ba<^  and  twine; 
that  Ijl  Follett  had  duly  and  fully  performed 
and  offered  to  perform  all  the  conditions  and 
provisions  of  the  contract  on  bte  part.  There 
Is  xu)  dispute  under  the  authorities  as  to  the 
rule  of  law  that  an  Issue  once  determined  in 
a  court  of  competent  jurisdiction  cannot  be 
again  litigated  between  the  same  parties. 
But  thm  Is  a  difference,  sometimes  ov»look- 
ed,  between  the  effect  of  a  judgment  as  a 
bar  or  estoppel  agataist  the  prosecution  of  a 
second  action  upon  tbe  same  claim  or  demand 
and  Its  effect  as  an  estoppel  in  another  ac- 
tion betweei  tbe  same  parties  upon  a  differ- 
ent claim  or  demand.  In  tbe  former  case 
the  judgment.  If  uptm  the  merits.  Is  an  abso- 
lute bar,  and  concludes  tbe  partiw  and  thelr 
prlvles,  not  only  as  to  every  matter  that  was 
actually  litigated,  but  as  to  any  other  that 
might  have  been  litigated.  Where,  hxnrever. 
the  action,  although  between  the  same  par- 
ties, is  upon  a  different  claim  or  demand,  the 
judgment  in  the  prlOT  action  operates  as  a 
bar  or  estoppel  only  as  to  those  matters  di- 
rectly In  Issue,  and  not  those  collaterally  liti- 
gated. This  distbictlon  Is  pointed  wt  by  Mr. 
Justice  Field,  with  his  usual  clearness,  in 
CroraweU  v.  Sac  Co.,  9i  U.  S.  3&1,  21  L.  Ed. 
195,  and  was  applied  by  this  court  In  Glenu 
V.  Savage,  14  Or.  S67, 13  Pac.  442.  and  Apple- 
gate  V.  Dowell.  15  Or.  513,  522,  36  Fae.  631. 
Before,  therefore,  the  judgment  In  Mitchell 
V.  La  Follett  supra,  can  be  Invoked  as  a  bar 
to  this  actlMi,  it  must  appear  that  the  ques- 
tion now  in  issue  was  directly  involved  In 
that  case  and  determhud  therein.  Within 
the  meaning  df  the  rule  relied  upon,  a  fact  or 
matter  in  Issue  is  said  to  be  "that  upon  which 
tbe  plaintiff  proceeds  by  bis  action  and  which 
the  defendant  controverts  in  his  pleadings." 
Oarwiood  v.  Garwood,  29  Oal.  514;  King  t. 
Chas^  15  N.  H.  8,  41  Am.  Dec.  675.  Now.  In 
the  former  action  Mitchell  iHroceeded  and 
based  his  rlgbt  to  recover  iq^on  an  alleged 
breach  of  the  contract  by  La  Follett  on  the 
27th  of  May.  That  was  the  material  allega- 
tion In  the  complaint  which  the  latter  con- 
troverted by  his  ODEvree,  and  was  the  subject 
of  inquiry  bef6re  the  eourt  and  jury.  If  the 
finding  and  judgment  had  been  in  favor  of 
Mitchdl,  La  Follett  would  be  estopi>ed  from 
alleging  in  this  action  anything  to  tbe  con- 
trary; but,  as  the  action  resulted  In  a  final 
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Judgment  In  favor  of  La  PoUett,  It  constitut- 
ed an  adjudication  tbat  there  had  been  no 
breach  of  the  contract  on  bis  part,  but  did  not 
determine  tbat  Mitchell  himself  had  not  vio- 
lated the  terms  and  conditions  thereof.  That 
question  vnxa  not  Involved  in  the  former  con- 
troversy, and  the  judgment  therein  Is  no  bar 
to  this  action.  The  plaintiff  was  not  obliged 
to  set  up  In  the  former  action  a  breach  of  the 
contract  by  the  defendant  for  the  purpose  of 
recovering  damages  therefor.  Freem.  Jndgm. 
(3d  Ed.)  i§  227,  228.  And  as  said  by  Mr.  Jus- 
tice Field  In  Cromwell  T.  Sac  Co.,  supra:  "It 
is  not  believed  tbat  there  are  any  cases  going 
to  the  extent  that,  because  In  the  prior  ac- 
tion a  different  question  from  tbat  actually 
determined  might  have  arisen  and  been  liti- 
gated, therefore  such  possible  question  is  to 
be  considered  as  occluded  from  consideration 
in  a  second  action  between  the  same  parties 
on  a  different  demand,  although  loose  re- 
marks looking  in  tbat  direction  may  be  found 
In  some  opinions.  On  principle  a  point  not  In 
litigation  in  one  actlcm  cannot  be  received  as 
conclusively  settled  In  any  subsequent  action 
upon  a  different  cause  because  it  might  have 
been  determined  fn  the  first  action."  So  we 
conclude  that  the  judgment  in  the  former  ac- 
tion between  the  same  parties  to  this  record 
Is  In  no  way  a  bar  to  this,  because  the  point 
now  In  controversy  was  neither  involved  nor 
litigated  there. 

It  is  insisted,  however,  tbat  the  position  as- 
sumed by  the  plaintiff  In  the  present  case  Is 
inconsistent  with  bis  answer  In  the  former 
one,  because  It  was  there  alleged  that  he  had 
offered  to  deliver  tbe  whole  of  tbe  potatoes  to 
tbe  defendant,  and  was  able  and  willing  to 
perform  the  contract  on  his  part.  That  ac- 
tion, however,  was  grounded  on  the  repudia- 
tion of  the  contract  by  the  plaintiff  before 
the  time  for  delivery  had  arrived.  That  was 
the  gist  of  the  controversy,  and  tbe  only 
question  really  litigated  and  settled  by  the 
Judgment.  The  mere  Inconsistency,  If  there 
is  any,  between  some  of  the  allegations  of 
plaintiffs  answer  In  the  case  referred  to  and 
the  position  he  now  assumes,  does  not  estop 
him  from  maintaining  this  action,  because  tbe 
defendant  has  not  been  misled  or  injured 
thereby,  and  therefore  has  no  cmiae  of  com- 
plaint on  that  ground.  Tbe  evidence  does 
tend  to  show  that  the  plaintiff  was  ready  and 
willing  at  all  times  to  comply  with  the  terms 
of  his  contract,  and  deliver  tbe  potatoes  as 
agreed  upon,  and  so  notified  the  defendant  In 
writing,  but  that  be  was  prevented  trom  do- 
ing so  by  tbe  wrongful  acts  of  the  defendant. 
It  is  therefore  doubtful  whether  the  allega- 
tions of  his  answer  In  the  former  action  are 
In  any  substantial  sense  inconsistent  with  the 
position  now  assumed  by  him.  But,  whether 
they  are  or  not,  they  afford  no  reason  why 
the  judgment  therein  should  be  considered  as 
an  estoppel  or  conclusive  bar  to  tliis  case. 

It  follows  from  these  views  that  tbe  judg- 
ment of  the  court  below  should  be  affirmed, 
and  It  Is  BO  ordered. 


(42  Or.  Ml 
POPPLETON  T.  JONES  et  ai. 
(Supreme  Court  of  Oregon.    Aug.  11.  1002.) 

PARTNERSHIP— DEBTS— SURVIVING  PARTNER 
—LIABILITY— CONTRACT— PAYMENT  IN  MA- 
TERIALS— DAMAGES- INTEREST. 

1.  Under  Hill's  Ann.  Laws,  S6  1101-1103, 
1105.  providing  that  the  executor  or  adminis- 
trator or  a  deceased  person,  who  was  a  nieniBer 
of  a  firm,  shall  include  in  the  inventory  ol  the 
decedent's  estate,  in  a  sepni-ate  schedule,  the 
property  of  such  firm,  and  shall  administer  the 
same,  unless  the  surviving  partner  applies  for 
administration  thereof  and  qualifies  for  that 
purpose,  the  common-law  right  of  a  creditor  of 
a  tirm  to  sue  and  recover  of  the  surviving  part- 
ner without  attempting  to  collect  from  tlie  es- 
tate of  the  deceased  pai-tner  Is  not  affected. 

2.  Where  defendants  purchased  certain  prop- 
erty of  plaintiff  "for  the  agreed  price  of  $800, 
to  be  paid  on  or  before  twe  yein-s,  in  building 
materials,"  j)lnintiiF's  claim,  on  defeudaiit's  de- 
fault in  delivery  of  such  materials,  was  not  a 
money  demand,  but  for  damages,  and  under 
Hill's  Ann.  Laws,  f  3587,  prescribing  tbe  rata 
of  interest  on  all  moneys  after  tbe  same  be- 
come due,  such  damages  were  not  liquidated, 
so  as  to  bear  interest,  till  judgment  was  ren- 
dered therefor.  ' 

Appeal  from  circuit  court,  Yamhill  county; 
George  H.  Burnett,  Judge.' 

Action  by  Edgar  Poppleton  against  George 
W.  Jones  and  another.  From  a  Judgment  tor 
plaintiff  for  tbe  principal  amount  claimed,  but 
without  interest,  both  parties  appeal  Af- 
firmed. 

This  is  an  action  to  recover  money.  It  la 
alleged  hi  tlie  complaint  that  on  March  31. 
1800,  the  defradants.  George  W.  Jones  and 
r.  6.  Adams,  and  one  Jaines  Flett  were  part- 
ners engaged  in  business  as  Jones  &  Co.;  tbat 
on  said  day  plaintiff,  at  their  request,  sold 
and  assigned  to  them  all  bis  Interest  in  a 
contract  for  tbe  purchase  of  certain  real  prop- 
erty,  for  vhlcb  they  agreed  to  deliver  to  hhn, 
on  or  before  two  years  therefrom,  building 
ooaterial  of  tbe  value  of  $800;  tbat  between 
April  31,  ISOl,  and  August  9,  lt»4,  he  re- 
ceived from  them  mat^ial  of  tbe  value  of 
$223.03.  and  upon  demand  for  tbe  remainder 
they  refused  to  deliver  any  more,  and  also 
neglected  to  pay  the  sum  due  on  account 
thereof.  The  dnnand  Is  for  the  recovery  of 
the  sum  of  |800,  with  Interest  from  March 
31,  1882,  less  the  price  of  tbe  material  so 
received;  tbe  date  of  ddlvery,  the  quantity, 
and  the  value  of  which  Is  stated.  The  de- 
fendante,  Jones  and  Adams,  filed  a  plea  in 
abatement,  alleging  tbat  prior  to  the  com- 
mracement  of  the  action  Flett  died  Intestate 
hi  Yamhill  county,  Or.,  being  an  inhabitant 
thereof;  that  upon  application  therefor  tbe 
county  court  of  said  county  appointed  an  ad- 
ministrator of  said  partnership  estate,  who, 
having  duly  qualified,  Is  In  possession  of  the 
firm  assets  of  Jones  A  Co.;  that  said  estate 
Is  solvent,  and  the  administrator  thereof  baa 
in  bis  hands  sufficient  money  with  which  to 
pay  an  its  debts;  and  that  plaintiffs  claim 
has  never  been  presented  to  said  administra- 
tor.  A  donnrrer  to  tbe  pica  on  tbe  gronnd 

f  S.  See  Jat«reBt,  vol.  29,  CeaL  Dig.  |  S3, 
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tliat  It  did  not  ttate  Cacts  nffldoit  to  con< 
sUtnte  ft  defcoaie  bftrlng  beoi  nistalned,  and 
Uie  defendanti  decUnlnv  to  plead  fnrtlier, 
judgment  Traa  rendoed  agataut  tbem  for  the 
aum  claimed,  wltliout  Intovat,  and  th^  ap- 
peal PlalntUf  also  appeals,  assigning  a> 
mr  llie  action  cX  the  cout  in  leCoslng  to  al- 
low Intraest 

W,  T.  Vinton  and  H.  H.  Hewitt,  for  appel- 
lants. W.  A.  Cleland,  for  respondent 

MOOBB,  a  J.  (litter  stating  the  facts).  It 
Is  contended  bj  defcDdanta*  counsel  that,  fli* 
complaint  having  alUeged  that  Jones,  Adams* 
and  Flett  were  partners  when  the  contract 
relied  upon  was  oitored  Into,  the  obligation 
Oins  created  Is  joint,  and  Fletfs  death  did 
not  sorer  It;  that,  though  at  onnmon  law  the 
engagements  of  partners  were  Joint,  the  death 
of  one  of  the  members  dlssolred  the  firm, 
whereupon  an  action  at  law  was  maintainable 
thereon  against  the  snrrlTors:  that  the  reason 
for  ouch  rule  Is  founded  upon  the  fact  that 
1^  the  ancient  law  the  sorvlTWs  possessed  the 
right  to  continoe  In  possesBlou  of  the  firm's 

*  effects  with  powe^  to  collect  the  debts,  to 
wind  up  Its  affairs,  and  to  settle  Its  obliga- 
tions; but  tbat  the  statute  of  this  state  bav* 
ing  taken  from  the  surviving  partners  such 
right,  thereby  relieved  tbem  from  the  several 
liability  which  Is  an  Incident  to  the  exercise  of 
such  right,  and  that  the  court  erred  In  sus- 
taining the  demorrer  to  the  plea  In  abatement 
and  in  rradering  the  Jn^^ent  complained 
ot.  The  statute  adverted  to  provides,  In  ef- 
fect, thftt  the  executor  or  administrator  of  a 
deceased  person,  who  wbs  a  member  of  a 
partnership,  shall  Include  In  the  Inventory  of 
the  decedent's  estate.  In  a  separate  schedule, 
the  property  of  such  partnership,  and  caase 
the  value  thereof  to  l>e  estimated  by  the  ap- 
praisers (Hill's  Ann.  Laws  Or.  1 1101),  where- 
upon be  shall  have  the  custody  and  control 
of  such  property  for  the  purpose  ot  dischar- 
ging his  trust,  unless  the  surviving  partner, 
within  five  days  from  the  filing  of  i^nch  In- 
ventory, applies  for  the  admhiistratlon  there- 
of. Id.  I  1102.  If  be  petitions  therefor,  and 
Is  competent  and  qualified,  he  is  entitled  to  be 
appointed,  and,  when  commissioned.  Is  de- 
nominated the  administrator  of  the  partner- 
ship, with  the  same  powers  and  subject  to 
the  same  liabilities  and  duties  that  are  inci- 
dent to  and  devolve  upon  a  general  adminis- 
trator (Id.  I  1103);  but  if  he  is  not  appointed 
administrator  of  the  partnership  the  adminis- 
tration thereof  devolves  upon  the  executor  or 
general  administrator,  who  Is  required  to  give 
an  additional  nndartaking  in  double  the  value 
of  the  property  (Id.  |  1105).   The  question 

,  presented  on  this  appeal  Is  whether  the  stat- 
ute conferring  upon  the  county  court  jurisdic- 
tion of  partnership  estates  upon  the  death  of 
one  of  the  members  has  so  changed  the  rules 
of  the  common  law  as  to  prevent  a  creditor 
of  a  firm  from  maintaining  an  action  at  law 
against  the  surrlvors  on  their  joint  obligation. 
Bj  tbe  old  iawt  whoi  a  person  died  intestate 


REPORTEB,  (Or. 

In  England,  the  king,  as  paren  patrbe,  wbed 
his  goods,  and  heid  them  as  general  trustee  of 
tfie  kingdom.  Tbto  pmogative  he  exerdsed 
at  first  throngli  his  ministers  of  justice^  bat 
afterwards  probably  to  aid  tbe  church)  be 
conferred  It  upon  tbe  prelates,  who.  ae  his 
almoners,  stized  the  goods  of  Intestates,  aold 
them,  and  dlstrlbnted  the  moni^  tai  diarity, 
or  In  ploa  urns.  Thus  the  eedeslastlcal  courts 
early  secured  jurisdiction  of  most  probate 
matters.   2  BL  Comm.  *9at  the  origin 

of  our  probate  Bystwi,  referable  to  the  Sng- 
Uah  spiritual  conrts,"  says  Mr.  Woemer  In  bis 
wotk.  €a  American  Law  ot  Admlidstratlon  C2d 
Ed.  •341),  ''Is  oUll  recognisable  In  tbe  ded- 
tSoDM  of  some  states  as  to  tb^  mode  of  pnh 
cedure,  although  the  rules  of  the  dvll  and 
common  law,  which  govenied  tbe  ecclealaatl- 
cal  courts,  are  necessarily  greatly  modified  In 
the  adaptation  to  tiw  widely  dtffevnt  circum- 
stances and  spirit  of  the  American  people^" 
The  court  of  equity,  however,  executing  the 
quasi  trust  existing  between  partners  In  con- 
sequence of  their  fiduciary  relations  (Pool 
Eq.  Jur.  [2d  Ed.]  I  108S),  took  jurisdiction 
of  all  dealings  between  them,  as  an  incident 
to  accounts  9  BI.  Comm.  *4S7).  Though 
the  death  of  a  partoer  dissolved  tbe  partner- 
ship (PoweU  T.  North,  S6  Am.  Dec.  B1S>,  the 
surviving  partner,  however,  retained  exclu- 
sive possession  of  the  firm's  assets,  In  trust 
for  the  payment  of  tbe  Arm's  debts,  and  tor 
the  braeflt  of  tbe  heirs  and  distributees  of 
the  decedent  (Eaatou  v.  Courtwrlght,  84  Ho. 
27).  In  the  discharge  of  the  duty  thus  Im- 
posed upon  him  he  was  subject  only  to  the 
supervisory  jurisdiction  of  a  court  of  equity. 
Case  T.  AbeeC  1  Paige,  898;  Washburn  v. 
Goodman,  17  Pick.  519;  Russell  v.  McCaU, 
141  N.  Y.  437,  36  N.  fc.  408,  38  Am.  St.  Rep. 
807;  DarrowB  v.  Calktas,  154  N.  T.  503,  49 
N.  B.  61,  48  L.  R.  A.  299,  61  Am.  St  Rep. 
637.  Trust  property  Is  generally  limited  to 
trustees  as  joint  tenants,  in  which  case,  upon 
the  death  of  one  of  them,  the  whole  estate, 
whether  real  or  personal,  devolves  upon  Uie 
survivor,  because  of  the  Inconvenience  of  trus- 
tees holding  as  tenants  In  common.  1  Perry. 
Trusts  (0th  Ed.)  t  843.  The  ration  of  a 
partner  to  the  other  members  of  tbe  firm 
being  only  tiiat  of  a  quaal  trustee,  there  is 
not  the  same  supervlsorsbip  as  in  joint  tm- 
ancy,  but  there  Is  a  surrtvorablp  peculiar  to 
partnership.  Pars.  Partn.  (3d  Ed.)  •440.  AIT 
partnership  contracts  when  made,  and  during 
the  lifetime  of  the  partners,  are  to  be  con- 
sidered as  joint,  thereby  reud«lng  each  mem- 
ber of  tte  firm  liable  to  third  parties  for  all 
the  partnership  debts.  15  Bnc.  PL  &  Prac. 
854;  17  Am.  &  Eng.  Enc.  Law,  1062.  But 
the  death  of  one  of  the  partaers  extinguishes 
the  joint  obligation  as  to  him  (McLaln  v. 
Carson's  Ex'r,  37  Am.  Dec.  777),  "and,"  as 
was  said  by  Mr.  Justice  Thompson  in  Harga- 
dine  V.  Gibbons,  45  Mo.  App.  461,  "tbe  cred- 
itors of  the  firm  simply  had  one  debtor  less.'* 
In  Grant  v.  Shurter.  1  Wend.  ISO,  Mr.  Jus- 
tice Woodworth,  dlacnsdng  this  subject^  saTo: 
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"In  the  case  of  a  Joint  contract,  If  one  of  the 
parties  die,  his  executor  Is  at  law  discharged 
from  liability,  and  the  sturivor  alone  can  be 
sued;  and  if  the  executor  be  sued  he  may 
plead  the  surrlvorsblp,  or  give  It  Id  erldence 
under  the  general  issue;  but  If  the  contract 
be  several,  or  joint  and  several,  the  executor 
of  the  deceased  may  be  sued  at  law  In  a 
separate  action."  Though  the  creditor  ot  a 
partnership  at  common  law  might  proceed  In 
equity  against  th^  estate  of  a  deceased  part- 
nfiv,  he  had  no  remedy  at  law  against  bis 
r^resentatlve  for  the  recovery  of  such  joint 
d«bt.  Bumslde  t.  Merrick.  4  Mete.  537.  '^At 
common  law  the  death  of  one  of  two  Joint 
contractors,"  says  Mr.  CShlef  Justice  Blgelow 
ta  Re  Bice,  7  All«i,  112,  '^era  the  prwulseg 
and  renders  the  snrvlvor  liable  tha«on  as  on 
hie  sermtl  promise.  In  sncfa  case  the  sni- 
TivOT  only  can  be  sued  on  the  contract,  and 
the  executor  or  admlnlatrator  of  the  deceased 
party.  If  sued,  may  plead  the  BurvlTorship  In 
bar.  or  give  It  In  evidence  on  a  trial  of  the 
merits."  "Hie  decease  of  one  partner,"  says 
Mx.  Justice  Chapman,  In  Forward  t.  Foi- 
ward,  6  Allen,  4W,  "dlssoJves  the  partnership, 
and  its  debts  become  the  sole  debts  of  the 
smrivlng  partner.  He  should  pay  them,  and 
settle  his  account  In  probate  court"  In 
Lane  t.  Doty,  4  Barb.  SS4,  Mr.  Justice  Paige, 
discussing  Oils  question,  says:  "In  case  of  a 
Joint  contract  if  one  ot  the  parties  dies,  bla 
executor  or  admlntatrator  is  at  law  dl8cha]^ed 
from  liability,  and  tbe  suttItw  alone  can  be 
floed."-  In  Kcbter  t.  Ptvpenhansen,  42  M.  T. 
378,  It  was  held  that  in  case  of  Oie  death 
of  one  of  the  partners  a  creditor  of  the  Arm 
mutt,  in  the  first  Instance,  exhaust  his  rem- 
edy against  the  surrlror,  and.  If  he  ftilled  by 
this  means  to  collect  his  debt  he  might  re* 
sort  to  a  Bolt  in  equity  against  the  representa- 
tive of  tiie  deceased  partner.  In  Sherman 
Krenl,  42  Wis.  33,  it  was  held  that  when 
one  of  the  partners  dies  the  legal  remedy  on 
a  Joint  obligation  is  agahist  the  survlTors 
only,  and  that  the  estate  of  the  deceased  Is 
disdiarged  at  law,  though  his  administrator 
may  be  proceeded  agaliwt  In  equity  upon 
showing  that  the  remedy  against  the  snr- 
Tfrors  has  been  exhausted,  or  that  they  are 
Insolvent  To  the  same  effect,  see  Voorhls  v. 
Chllds*  Ex'r,  17  N.  Y.  354;  Pope  v.  Cole,  56 
N.  T.  124,  14  Am.  It^.  19&  The  more  mod- 
em doctrtaie,  however,  seems  to  be  that 
though  the  obligation  of  a  partnership  Is  re- 
garded at  law  as  Joint,  It  Is  nevertheless  treat- 
ed In  equity  as  Joint  anA  several,  thereby  ren- 
dering the  estate  of  a  deceased  partner  Ua- 
bte  for  the  firm's  debts.  In  states  1&  whldt 
this  rule  prevails  the  creditor  may,  at  his  op- 
tion, either  pursue  bis  legal  remedy  against 
the  survivors,  or  resort  In  equity  to  the  estate 
<tt  the  deceased  partner,  irrespectlTe  of  the 
condition  of  the  accounts  between  tbou,  and 
regardless  ot  the  ability  of  the  survtvors  to 
pay  the  firm  debts.  Story,  Partn.  I  8^; 
X.IndL  Partn.  10r>3. 
The  right  of  a  creditor  to  elect  the  fwum 


and  to  designate  the  parties  against  whom  he 
institutes  an  action  at  law  oi  brings  a  suit 
in  equity  to  recover  on  the  obligation  of  a 
firm,  after  the  death  of  a  member.  Is  not  nec- 
essarUy  Involved  herein,  and  is  treated  only 
by  way  of  argument,  to  illustrate  the  prin- 
ciple that  the  death  of  a  partner  eo  Instant! 
releases  his  estate  from  all  liability  at  law 
upon  the  Joint  debt  Though  the  possession 
of  the  assets  of  a  firm  once  afforded  a  ralld 
reason  for  preventing  a  creditor  from  resort- 
ing to  a  suit  In  equity  against  the  representa- 
tive ot  a  deceased  partner  (Pearson  r.  Keedy, 
43  Am.  Dec.  160),  it  would  neverthelem  seem, 
upon  principle,  that  an  action  at  law  could 
be  maintained  by  a  creditor  against  such  part- 
ners, not  because  they  can  ecerdse  the  right 
to  continue  in  possesricm  ot  the  firm's  assets. 
If  thwe  be  any,  but  because,  the  death  ot  the 
partner  having  freed  bis  estate  from  liability 
at  law,  the  sorvlvMS  are  nevertheless  liable 
upon  their  obligation.  In  Brigham  Ht^klns 
Oo.  T.  Gross.  54  Pac  1127*  the  sniweme  court 
ot  Washington  reached  a  different  concluslan. 
Mr.  Ohiet  Justice  Scott  rendering  the  de^ 
sl<Hi,  says:  "The  prlncl^e  upon  which  Uie 
surrlvors  were  allowed  to  be  sued  at  common 
law  was  that,  upon  the  death  of  one  mon- 
ber  of  the  firm,  they  succeeded  to  the  entire 
partnership  property  as  a  matter  of  right  and 
might  proceed  with  the  due  settlement  ot  the 
partnership  estate  practically  unrestricted. 
We  have  no  statute  making  such  contracts 
several,  and,  as  the  unqualified  right  to  admin- 
ister up<m  the  partnearship  estate  has  been 
taken  from  Ibe  snrvlTw,  It  would  seem  as 
though,  in  the  absence  of  leglslatlm  authW' 
Izlng  it,  the  reason  tor  sustaining  the  actitm 
against  h|m.  unless  the  partnership  estate  is 
taiBolTent  no  longer  exists."  No  case  Is  cited 
In  sui^rt  of  this  conclusion,  and  as,  at  com- 
mon law,  the  Johit  obligation  of  partners  upon 
the  death  ot  one  of  - them  rendered  the  snr- 
Tlvors  Uat^  In  an  action  at  law  thereon,  no 
statute  dedarbig  such  effect  was  necessary. 
In  the  absence  ot  which  the  ancient  rule  stlU 
prevails,  and  hence  tre  cannot  adopt  the  rea- 
son advanced  nor  follow  the  decl8l(m  relied 
upon  by  defendant's  eouns^  In  Harrlngtcm 
T.  Herrlcik.  12  0.  C.  A.  281,  64  Fed.  468,  It 
was  held.  In  construing  the  statute  Invited 
In  the  case  of  Brlgbam  Hopkins  Go.  Oross, 
supra,  that  where  one  partner  dies,  and  bis 
administrator  administers  vpoiu  the  firm's  es- 
tate because  of  the  failure  of  the  snrvlvor 
to  apply  therefor,  such  administrator  Is  not 
a  necessary  partj  to  an  action  against  the 
survivor  on  a  note  given  by  the  firm.  Mc- 
Kenna,  J..  In  deciding  the  cas^  says:  *The 
Washington  statute  does  not  take,  away  tiie 
rl^t  a  surviving  partner  has  of  administering 
tiie  assets  of  the  firm,  but  only  guards  It  In  tiie 
Interests  of  r^resentatlveB  of  the  deceased 
partner,  by  requiring  a  bond,  and  substitutes 
the  suporvlslon  of  the  probate  court  tor  a 
court  of  equity.  The  obUgatiMis  of  the  sur- 
viving partner  are  not  released,  and  the  reme- 
dies of  the  creditors  are  not  changed."  In 
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Brlgbam  Hopkins  Oo.  t.  Gross  (C.  C.)  107 
Fed.  709.  it  was  held  that  under  tbe  statute 
of  Washington  an  action  may  be  maintained 
against  a  surrlTlng  membei-  of  a  partn«'sliip 
to  collect  a  firm  debt  without  Joining  as  a 
defendant  the  administrate  of  the  deceased 
partner,  and  without  pleading  any  excuse  for 
the  noDjoInder.  No  raror  having  been  com- 
mitted In  rendering  judgment  against  the  sur- 
Tking  partner  for  the  principal  due,  the  ac- 
tion of  the  court  in  this  respect  wlU  not  be 
disturbed. 

This  brings  us  to  a  consideration  of  the 
cross  appeal.  PlalntUf's  counsel  contend  that 
the  court  erred  lu  refusing  to  allow  their 
client  Interest  on  the  debt  after  It  matured. 
It  Is  argued  that,  notwithstanding  the  agree- 
ment was  to  pay  in  building  material  on  or 
before  two  years  from  March  31,  1890,  after 
the  expiratl(Hi  of  that. period  the  debt  was 
payable  hi  money,  and,  this  bebig  so,  it  bore 
Interest  at  the  legal  rate.  The  statute  In 
force  when  the  contract  was  entered  into  pro- 
Tided  that  the  rate  of  Interest  In  this  state 
shall  be  S  per  centum  per  annum,  and  no 
more.,  on  all  moneys  after  the  same  become 
due.  HiU's  Ann.  Laws  Or.  S  3587.  The  alle- 
gation of  the  complaint  in  respect  to  the  time 
and  manner  of  paying  the  consideration  for 
the  assignment  of  the  contract  of  purchase  is 
as  follows:  "That  on  the  31st  day  of  March. 
1890,  at  McMInnTllle,  In  the  state  ctf  Oregon, 
plaintiff,  at  the  special  Instance  and  request 
of  defendants,  sold  and  delivered  to  said  de- 
fendants, for  the  agreed  price  of  eight  hun- 
dred d<dlars  (1800.00),  to  be  paid  on  or  before 
two  years  from  said  date  in  building  mate- 
rials," etc.  It  will  be  observed  that  neither 
the  character,  quality,  nor  value  of  the  build- 
ing mataial  to  be  delivered  Is  stated  In  the 
complaint.  In  Cole  v.  Ross.  0  B.  Mon.  393, 
1  Am.  Kep.  517,  it  was  held  that  an  agree- 
ment to  pay  93,333.33,  "payable  In  good  mer- 
chantable pig  metal,  delivered  on  the  bank 
in  Greenupsburg,  at  twenty-nine  dollars  per 
ton,"  was  an  imperative  obligation  to  pay  In 
pig  metal.  Mr.  Justice  Simpson,  speaking  for 
the  court  in  deciding  the  case,  says:  "The 
expression  'payable  In  good  machantable  pig 
metal'  clearly  points  out  the  thing  whidi  Is  to 
be  paid.  It  Is  not  of  the  same  import  as  the 
expression  'may  be  paid  In  pig  metal.'  The 
latt».  If  used,  would  have  Implied  an  elec- 
tion to  pay  In  the  thing  named  or  not,  as 
It  might  suit  the  convenience  of  the  obligors. 
The  former,  in  direct  and  positive  language, 
makes  the  amount  payable  In  the  thing  speci- 
fied, and  shows  that  It  was  really  a  contract 
fw  pig  metal,  and  not  for  money,  which 
might  be  paid  by  the  delivery  of  the  article 
named;  and  that  the  sum  mentioned  was 
merely  the  medium  by  which  the  quantity 
of  the  thing  contracted  for  was  to  be  ascer- 
tained, according  to  Its  stipulated  value  per 
ton.'*  In  Mattox  v.  Craig,  2  Bibb.  584,  it  was 
held  that  an  action  of  debt  would  not  lie  to 
recover  upon  a  note  for  the  payment  of 
"elgbty-nlne  dollars,  to  be  dlacharged  in  good 


merchantable  brick,  common  brick  at  fonr 
dollars  per  thousand,  and  sand  brick  at  five 
dollars  per  thousand,  to  be  delivered  at  the 
bouse  of  Kiid  Craig,  in  the  town  of  ^elby- 
vHI^  on  or  before  the  first  day  oC  August 
next"  In  deciding  the  case  Mr.  Justice 
Boyle  says:  "It  Is  a  settled  doctrine  of  the 
common  law  that  debt  will  not  He  vptm  a 
contract  fw  the  delivery  of  prop^ty,  or  the 
performance  of  any  other  duty,  eccistt  the 
payment  of  money.  This  doctrine  bas  been 
recognized  by  the  decisions  of  this  court  in 
the  cases  of  Watson  v.  McNalry,  1  Bibb.  '356; 
Bruner  v.  K^oe,  Id.  487.  In  principle  we 
can  perceive  no  difference  between  these  cas- 
es and  the  one  before  tiie  court  In  etUier 
case  the  sum  mentioned  is  not  the  thing  to 
be  paid,  bnt  merely  the  medium  by  wbkh 
the  value  or  quuitity  of  the  thing  contracted 
to  be  paid  is  to  be  ascertained.  The  exiH«B- 
slott  'to  be  discharged  in  good  merchaiitable 
brick,*  etc  cannot  be  construed,  as  was  con- 
tended in  argument,  to  give  an  Section  to  the 
debtor  to  pay  In  bricks  or  not.  as  might  suit 
his  convenience,  but  plainly  Imports  an  im- 
perative obligation."  In  Johnson  v.  Dotdey 
(Ark.)  44  8.  W.  1032,  40  L.  R.  A.  74,  It  was 
held.  In  construli^  a  clause  In  a  note;  "pay- 
able in  levee  bonds  of  the  state  of  Arkansas 
at  par,  and  at  LltUe  Rock,  In  said  state." 
that  tiie  word  "payable,"  when  so  used  Id 
commercial  tmnsactlmis,  means  "to  be  paid,** 
rather  than  "which  may  be  paid,"  and  that 
a  note  payable  In  the  manner  indiattsd  does 
not  become  payable  In  moil«y  on  the  fUlnre 
of  the  maker  to  paj  or  tendw  fbe  bonds  <» 
the  day  the  note  Is  due,  since  It  does  not  give 
him  the  mere  privilege  or  option  to  pay  In 
bonds,  but  makes  a  positive  and  abaotote 
promise  to  pay  In  the  specific  funds  named. 
In  State  v.  Multnonuh  Co.,  13  Or.  287,  10 
Pac.  035,  it  was  held.  In  effect  that  the  rl^t 
to  recova  interest  depended  uimn  the  statote 
conferring  It  "Mr.  Justice  Thayer,  ^Making 
for  the  court  In  that  case,  and  referring  to 
Hill's  Ann.  Lews  Or.  |  35S7,  says,  'This  stat- 
ute was  Intended,  doubtless,  to  cover  every 
case  of  the  allowance  of  Interest"  The  edi- 
tors of  the  American  ft  BngUah  Bncycl<q>edla 
of  Law  (volume  16  [2d  Ed.]  1024),  In  qteakliig 
of  the  general  mle  In  respect  to  contracts  other 
than  to  pay  money,  say:  "Where  the  Bctitm 
is  for  damages  for  the  breach  ot  a  contract 
to  do  some  thing  other  than  to  pay  money, 
the  rule  against  the  recovery  of  Interest  on 
unliquidated  damages  has  been  held  generally 
applicable."  The  failure  of  the  defendants  to 
deliver  the  building  material  agreed  upon  re- 
sulted In  damages  to  the  plaintiff,  t'l  recover 
whlch  he  Instituted  this  action.  Imi.  ns  onr 
statute  only  provides  for  the  payment  of  In- 
terest upon  "money"  after  It  become:  ■  thie.  tin- 
damages  sought  to  be  recovered  n-ei»  p.'ft  IK}- 
uldated  so  as  to  become  "money"  till  the  jiul*.'- 
ment  was  rendered,  and  hence  no  '  'ror  w.--- 
committed  In  refusing  to  allow  inttn  .^t. 

It  follows  from  thefie  considerations  *tii:it 
the  Judgment  te  affirmed. 


Digitized  by  Google 


OrO  WILSON  T.  WILSOX.  923 


(U  Or.  «S) 

WII^SON  et  al.  v.  WILSON  et  al. 
tSupreme  Court  of  Oregon.    Ang.  11,  1D02.) 

PARTNERSHIP  —  ACCOUNT  I  NO-LACHES— MAN- 
NER OF  RAISING  OBJECTION— DEMUR- 
RER—LEGAL  LIMITATIONS. 

1.  The  Qoetition  as  to  whether  a  dafm  or  de> 
mand  is  too  stale  to  form  the  basis  of  a  suit  in 

equity  may  be  raised  by  demurrer  where  the 
cumplaint  sfaows  the  requisite  factB. 

2.  Where,  through  the  laches  of  a  complain- 
ant in  equity,  it  has  become,  doubtful  whether 
defendant  can  command  the  evidence  necessary 
for  a  fair  presentation  of  his  case,  or  deCend- 
aut  has  been  deprived  of  any  advantage  which 
he  might  bare  had,  or  will  be  aubjetted  to  any 
hardship  that  might  have  been  avoided,  if  the 
claim  had  been  seasonably  iastitnted,  equity 
will  not  grant  relief,  though  the  full  limitation 
upplicable  to  a  remedy  at  law  may  not  have 
expired. 

3.  Two  years  after  the  death  of  one  of  two 
partners  his  foreign  administrator  sued  the 
liurriTing  partuer  within  tbe  state  on  notes 
lireviously  executed  to  deceased  in  settling  drm 
hnsincss.  Defendant  attempted  to  set  up  eq- 
uitable defenses  by  way  of  answer,  but  made 
no  attempt  to  avail  himself  of  them  by  way 
of  cross  bill,  as  he  could  have  done,  and  judg- 
ment went  against  him.  Subsequently  defend- 
ant's land  was '  sold  under  tbe  judgment,  and 
purchsRed  by  the  administrator  as  such,  and 
»till  later  a  domestic  administrator  appointed 
for  deceased  sold  the  land  ao  purchased  by  the 
foreign  administrator,  and  defendant  pur- 
fhased  it.  None  of  the  partnership  assets, 
pxcept  the  notes,  were  accounted  for  to  the 
administrators:  the  surviving  partner  remain- 
ing in  possession  of  them.  Ten  years  after 
decedent's  death,  and  after  the  administrators 
had  applied  most  of  decedent's  personal  assets 
upon  his  debts,  and  had  practically  settled  his 
estate,  the  surviving  partner  sued  for  an  ac- 
counting, and  sought  the  benefit  of  his  equita- 
ble defenses  to  tbe  notes,  alleging  further  that 
his  deed  from  the  domestic  administrator  was 
void,  and  seeking  to  Impress  a  trust  upon  the 
land.  Htld,  that  complainant's  claim  was  bar- 
red by  laches. 

Appeal  from  circuit  court,  Douglas  county; 
J.  W.  Hamilton,  Judge. 

Salt  by  W.  C.  Wilson  and  unother  agalnat 
G.  W.  Wilson  and  auothffl.  From  a  decree 
la  favor  of  defendants,  complainants  appeaL 
A^med. 

The  complaint  alleges.  In  substance:  That 
plaintiffs  are  htisband  and  wife.  That  prior 
to  November,  1888.  and  until  May  3,  1886, 
plaintiffs  were  the  owners  In  fee  of  1,608  acres 
of  land,  situated  In  Douglas  county,  Or.,  par- 
ticularly describing  the  same.  That  plaintiff 
W.  C.  Wlls<»i  and  defendant  George  W.  Wil- 
son are  brothers,  and  tbe  sons  of  Daniel  Wil- 
son, deceased.  That  prior  to  May,  1888,  W. 
O.  and  Daniel  were  stockholders  In  the  Green 
^fountain  Mining  Oompany,  a  private  corpora- 
tion, and  together  owned  more  than  half  of 
the  capital  stock  thereof.  That  tbe  corpora- 
tion was  the  owner  of  a  quartz  mining  claim 
situated  In  Douglas  connty,  but  not  upon  the 
Raid  InndB  of  plaintiffs.  That  on  or  about 
May  22.  1888.  W.  C.  and  Daniel  entered  Into 
a  copartnership,  for  tlie  purpose  of  leasing 
nnd  working  the  claim  for  their  own  advance- 
nipnt  and  beucftt,  and  then  and  there  agreed 
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with  each  oth^  upon  the  following  terms, 
namely,  that  W.  C.  should  procure  a  lease 
from  the  company,  take  possession  thereof, 
and  work  the  claim,  and  attend  to  It,  direct, 
manage,  and  supervise  the  operation  of  the 
same  in  extracting  gold  therefrom;  that  Dan- 
iel should  advance  from  his  private  funds 
such  sum  or  sums  of  mtmey  from  time  to 
time  as  might  be  necessary  to  purchase  tools, 
machinery,  and  supplies,  pay  for  labor,  and 
defray  other  expenses  In  operating  the  mine, 
which  money,  so  advanced,  was  to  be  ex- 
pended by  the  copartnership,  and  repaid  to 
Daniel  out  of  the  clear  profits  of  the  venture; 
and  that  the  proflts  remaining  after  paying 
such  advances  and  tbe  losses  Incurred  In 
operating  the  business  should  be  divided  and 
shared  equally  between  the  partners.  That, 
In  pursuance  of  the  agreement,  W.  C.  pro- 
cured the  lease  to  the  mine  for  the  copart- 
nership, entered  Into  possession,  managed, 
and  supervised  the  opening,  improving,  and 
working  thereof,  and  continued  so  to  do  until 
the  death  of  Daniel,  November  14,  1890. 
That  prior  to  November  30,  1388,  Daniel  ad- 
vanced $1,800,  and  subsequently,  on  or  about 
December  23,  1888,  advanced  ^80,  aggregat- 
ing $2,380,  ail  of  which  was  expended  lu  the 
operation  ot  said  mine,  in  accordance  with 
the  copartnership  agreement  That  the  co- 
partnership expended  and  incurred  liabilities 
in  working  and  operating  said  mine  far  in  ex- 
cess of  the  moneys  advanced  by  Daniel. 
That  on  or  about  said  November  30,  1888, 
Daniel,  b^ng  desirous  of  withdrawing  his 
personal  attention  from  tbe  business,  and  re- 
moving to  the  state  of  Washington,  requested 
plaintiff  to  assume  tbe  entire  responsibility  of 
operating  the  mine,  and  to  collect  and  remit 
to  him  tbe  net  proflts  of  tbe  business,  appli- 
cable to  the  repayment  of  the  amount  so  ad- 
vanced, and  to  secure  the  payment  of  the 
same  by  the  promissory  note  of  the  plaintiffs. 
That  W.  C.  acceded  to  such  request  and 
thereupon  with  his  wife  executed  and  de- 
livered to  Daniel  their  promissory  note  for 
said  claim  of  ?1,800,  payable  three  years  after 
date,  and  on  December  23,  1888,  executed  a 
second  note  for  $580,  payable  in  one  year. 
That  the  sole  and  only  consideration  for  said 
notes  was  the  money  expected  to  be  realized 
from  the  business  of  the  copartnership  over 
and  above  the  operating  expenses,  and  the 
amount  thereof  applicable  to  the  reimburse- 
ment of  Daniel  for  the  advances  made.  That 
W.  C.  operated  said  mine  skillfully  and  pru- 
dently, but  at  a  loss  far  In  excess  of  said  ad- 
vances, without  at  any  time  realizing  any 
profit  applicable  to  the  payment  or  discharge 
of  said  promissory  notes,  or  either  of  them, 
whereby  the  consideration  thereof  wliolly  and 
entirely  failed.  That  such  copartnership  con- 
tinued until  the  death  of  Daniel,  and.  no  set- 
tlement of  the  accounts  and  business  has 
ever  been  bad  with  bim,  or  any  representative 
of  his  estate.  That  tlie  copartnership  prop- 
erty is  imdiaposed  of,  and  that  upon  a  full 
and  final  accounting  a  large  amount  of  moo- 
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«7  wtll  b«  found  dae  W.  (X  from  tb«  estate 
of  Daniel  That  Danld  died  In  tbe  state  of 
Wasblngton*  and  on  December  1^  1890.  tbe 
defendant  George  W.  WUaon  was  appointed 
admlnlBtrator  of  his  estate  In  that  state 
niat  on  December  23,  1802,  he^  a?  meh  ad- 
ministrate, insUtuted  an  action  upon  each 
of  said  notes  In  the  etrcalt  court  for  Douglas 
coimty  In  this  state,  and  that  plaiintlffs  ap- 
peared and  filed  their  answer  in  each  of  said 
actions,  which  were  adjudged  Insofflclect,  be- 
cause equitable  In  their  nature,  and  did  not 
constitute  a  defense  at  law,  wberet^Mn  judg- 
m^ts  were  given  aud  rendered  against  them. 
That  on  September  19,  1893,  he  caused  execu- 
tions to  Issue,  and  certain  pwsonal  property 
of  W.  C.  to  be  sold.  Ttiat  later,  on  February 
1,  1894,  be  caused  alias  executions  to  Issue, 
and  tbe  aforesaid  real  property  to  be  BoiA  to 
satisfy  the  same.  That  George  W.  Wilson, 
as  such  administrator,  became  tbe  purchaser, 
and  suluequently,  on  or  about  May  3,  1896, 
obtained  a  sheriff's  deed  therefor.  That  on 
April  22, 1897,  upon  tbe  application  of  George 
W.  Wilson  as  administrator,  the  defendant 
George  M.  Brown  was,  by  the  county  court 
of  Douglas  county,  appointed  admlnlstraUf 
of  the  estate  of  Daniel  In  and  for  the  state 
of  Oregon,  to  whom  letters  of  administration 
were  duly  issued.  That  Brown,  assuming  to 
act  as  such  administrator,  and  after  obtain- 
ing a  license  tbovfor,  adi  tbe  land  so  pur* 
diased  by  George  W.  as  administrator  to 
satisfy  the  claims  against  the  estate  In  the 
state  of  Wasblogton,  and  that  W.  0.  became 
Ihtt  purchaser  thereof  at  such  sale  for  the 
■nm  and  price  ct  $1,600,  whldi  stun  he  paid 
to  Brown  as  such  administntor*  and  nbse- 
Quently  received  a  deed  in  pursuance  of  such 
sale  from  said  admlnlatrator.  That  the  l^al 
title  to  said  lends  was  in  George  W.  person- 
ally, and  not  in  the  estate  ot  Daniel,  and  that 
by  reason  thereof  the  sale  to  W.  Ow  was  null 
and  Told.  That  Brown,  as  administrator,  baa 
remitted  to  George  W.  Wilson,  adminlstratcr 
In  the  state  of  Washington,  a  part  of  said 
sum  of  $1,000,  and  threatens  to  remit  the  bal- 
ance, consisting  of  |250,  unless  restrained. 
That  George  W.  threatens  to,  and  will  un- 
less restrained,  transfer  the  legal  title  to  aU 
of  such  lands  to  some  innocent  purcbasw, 
and  thereby  prevent  plalntlfTs  from  enforcing 
their  equitable  title  thereto,  to  their  Irrepara- 
hle  Injury.  That  defendants  have  had  no- 
tice at  all  times  of  the  equities  of  plalntlffa, 
■B  herein  set  forth,  and  that  plaintiffs  have 
been  ever  since  May  1,  1888,  and  now  are^ 
fai  the  open,  notorious,  actual,  and  erdnsive 
possession  and  occupation  of  all  of  said  prem- 
ises, claiming  title  as  against  all  persons 
whomsoever,  and  that  George  W.  claims  and 
aaserta  wmB  right  or  Interest  therein  ad- 
verse to  plaintiffs.  Tbe  prayer  is  for  an  ac- 
counting between  tbe  plaintiffs  and  defend- 
ants relative  to  the  copartnership  buBlneas; 
tbot  George  W.  be  declared  to  be  the  trustee 
of  tbe  legal  title  to  tbe  real  property  for  the 
OM  and  beneflt  ot  tbe  plalntlffa;  that  be  be 


directed  to  execute  and  dellrer  to  plalntlffa  % 
good  and  sufficient  deed  conTeylng  the  legal 
title  thereto;  and  that  be  be  enjoined  from 
tbe  enforcement  of  the  aald  Judgments,  and 
for  such  other  relltf  as  may  sean  ^per  la 
equity.  To  this  complahit  a  d^urrer  was 
intnpoeed  and  snatalned,  and,  platntUfa  re- 
fusing to  plead  further,  a  decree  was  render- 
ed, dlamlsaing  the  suit;  from  whldi  Oieiy  aj^ 
peaL 

B.  B.  Watson,  for  appellanti.  J.  G.  roller* 
too,  for  respondents. 

WOLVKETON,  J.  (after  BtaOng  the  facts). 
This  la  essentially  a  suit  for  an  accounting 
and  settle meot  of  copartnership  affairs  by  the 
surviving  partoer  agahist  the  administrator  at 
m  deceased  partner,  and  was  Instituted  i^on 
the  hypothesis  that  equity  has  Jurisdiction  te 
grant  relief.  The  defendants  Insist,  however, 
that  it  baa  not,  bnt  that  tbe  county  court  Is 
invested  with  tbe  exclusive  Jurisdiction  In  Oie 
premises.  In  4he  view  we  have  talrai  of  fiie 
controversy,  however,  it  may  tw  conceded 
OAt  equity  has  the  requisite  authority^ 
matter  we  do  not  pretend  to  decide— and  yet 
It  does  not  follow  that  plalntUb  have  a  cause 
of  suit,  as  it  Is  further  InslBted  that  tbe  cUlin 
or  demand  sued  upon  Is  stale,  and  ttiat  It 
would  be  Inequitable  to  permit  them  to  pursue- 
It  at  thla  tim&  Tbia  question  msy  be  raised 
by  a  donurrer,  if  tiie  complaint  abows  tbe 
requisite  facts  upon  its  face.  Bell  t.  BuOstHi, 
78  CaL  285, 14  Fac.  191.  2  Am.  St  781. 
Sevwal  conditions  may  combine  to  render  a 
claim  or  demand  stale  In  equity.  If  by  the 
laches  and  dday  of  tbe  complainant  It  bae 
become  doubtful  irtietiber  adverse  parties  can 
command  the  evldoice  necessary  to  a  fair 
preaeatatlon  of  flie  cue  on  th^  pert  or  ir 
It  siqoears  that  the^  have  been  dq^rlred  of 
any  sncb  advantages  tbey.ml^t  have  bad  IT 
the  claim  had  hem  seasonably  Insisted  upon, 
or  btfore  It  became  antlqui^ed,  or  If  they  be 
anbJected  to  any  hardship  that  ml^t  fasT* 
been  avoided  1^  reaaonably  prompt  pnoeed- 
]ngB»  e  court  of  equity  win  not  taiterfiera  t» 
give  rell^  but  wHI  remain  puslve;  end  tble 
although  ^e  full  time  may  not  have  riapaed 
which  would  be  required  to  bar  a  remedy  at 
law.  If,  however,  upon  the  otticr  band,  H 
deaxfy  appeara  that  lapse  of  tbne  has  not  In 
fact  changed  the  conations  snd  xelatlve  po- 
sitions of  tbe  parties,  and  that  they  are  not 
materially  Impaired,  and  there  are  peculiar 
drcuniBtances  entitled  to  consideration  as  ex< 
cusing  the  delay,  the  court  wUl  not  deny  Oie 
appropriate  relief,  although  a  strict  and  on- 
guallfied  application  of  the  rule  of  Umitathms 
would  seem  to  require  It  Every  case  Is  gov- 
erned chiefly  by  Its  own  circumstances.  Says 
Mr.  Justice  Lord  In  Neppach  v.  Jonea,  20  Or. 
481,  494,  26  Pac.  669,  23  Am.  St.  Rep.  14S, 
quoting  from  an  English  case:  "Two  di^ 
cumstances  always  Important  In  such  cases 
are  tbe  lengtb  of  tbe  delay  and  the  nature  <tf 
the  acts  done  during  the  intervals,  which 
might  affect  ettbor  party,  and  cause  a  balaae* 
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of  Jnatlc*  or  tnJuBtln  tn  taking  tb«  one  conne 
or  the  other,  bo  fav  as  relates  to  the  remedy." 
See,  also,  Welsa  v.  Betbel,  8  Or.  522;  Sedlak 
T.  Sedlak.  14  Or.  510,  13  Pac.  4S2;  Lawrence 
T.  Rokes,  61  Me.  3S. 

By  tbe  complaint  It  appeara  tliat  tbe  alleged 
copartnership  tbovtofore  ezlstlnf  betweai 
W.'  C.  Wilson  and  Daniel  Wilson  was  dbH 
solved  by  the  latter'a  deatb  November  14, 
1800,  more  tban  10  years  prior  to  the  com- 
mencement of  this  suit,  and  that  Uie  remain- 
ing property  belonging  to  suCh  copartnership 
was.  by  tbe  stron^t  Inference,  then  In  tbe 
bands  of  W.  C  and  so  remains.  No  part  nt 
this  property  is  shown  to  have  gone  Into  the 
bands  of  eltba  George  W.  Wilson  or  George 
M.  Brown,  In  either  their  personal  or  r^ 
resentatlve  capacity.  In  December,  18B2, 
George  W.,  as  tbe  Washington  administrator, 
tnstltnted  actions  In  this  state  In  his  repre- 
sentative capacity  npon  the  promissory  notes, 
thus  affording  tbe  plaintiffs  ample  OEVortunfty 
to  set  up  theb:  equitable  defense  by  way  of  a 
croBS  bin,  as  tbey  now  concede,  which  would 
have  operated  'to  give  them  essentially  tbe 
same  relief  songht  In  this  proceeding;  but 
ttey  did  not  avail  themselves  tboeof.  They 
have  ddayed  action  upon  their  demand  In  any 
capacity  until  George  W..  as  such  administra- 
tor, enforced  bts  judgments  by  the  sale  of 
their  lands,  which  be  was  compelled  to  pur- 
chase for  the  bnieflt  of  the  estate,  and  nntU 
the  appointment  of  George  M.  Brown  as  ad- 
ministrator in  this  state,  and  a  sale  of  such 
lands  In  bis  representative'  capacity,  at  which 
sale  W.  C.  became  the  purchasw,  and  until 
mil  the  money  obtained  upon  this  sale,  and 
paid  by  W.  0.  hito  tbe  hands  of  the  adminis- 
trator, had  been  remitted  to  George  W.  as  ad- 
ministrator in  tbe  state  of  Washington,  there 
to  be  applied  upon  the  Indebtedness  of  the 
estate  of  Daniel;  that  Is  to  say,  until  the  In- 
dividual estate  of  Daniel  (for  ndthcr  of  the 
administrators  had  anything  of  tbe  alleged 
copartnership  property  to  administer)  has 
been  practkally  administered,  and  almost  the 
whole  applied  by  bis  personal  representatives 
to  the  discharge  of  his  personal  indebtedness. 
This,  it  appears  to  ns.  Is  such  an  unwarranted 
delay,  under  the  clrenmstanees.  as  to  render 
tbe  plaintiffs'  demand  stale,  and  one  which  It 
would  be  Inequitable  to  now  permit  to  be  en- 
forced against  the  representatives  of  Daniel's 
estate.  C^ain  It  is  that  the  plaintiffs,  by 
their  acts  and  laches,  have  put  the  dtfendants 
to  such  great  disadvantages  that  tbey  cannot 
now,  by  the  utmost  diligence,  present  their 
defense  in  as  favorable  light  as  tbey  might 
hsve  been  able  to  do  if  the  plalDtlffs  had  sea- 
sonably pressed  their  claim.  In  the  mean- 
time, tbe  derendants  have  practically  admin- 
istered the  Individual  estate  of  Daniel,  and 
parted  with  almost  the  entire  funds,  presum- 
ably in  the  discbarge  of  legitimate  indebted- 
ness and  demands.  For  these  reasons,  plain- 
tUTs*  clslm  must  be  treated  as  stale,  and  they 
cannot  now  be  permitted  to  prosecute  it 
There  are  some  things  upon  the  face  of  the 
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pleadings  snggastlTe  of  tbe  fact  ttiat  tte  claim 
Is  otherwise  without  merit,  but  of  this  w« 
cannot  speak  In  a  ruling  upon  a  demurrer. 

C<HnpIalnt  Is  also  made  that  George  W. 
Wilson  became  the  owner  of  the  lands  pnr^ 
chased  at  tiie  exeontlon  sale  In  hie  Indivldnak 
capacity,  and  that  Brown,  as  administrator,, 
oould  not.  therefore,  convi^  any  title  to  W. 
O.  under  his  purchase.  It  matters  no^  what 
the  oondltlon  of  tbe  title  was,  or  who  was 
the  owner  In  fee  at  the  tlme^  because  W.  G. 
purchased  at  a  Judicial  aale^  and  to  bim  0» 
doctrine  of  caveat  onptor  applies  In  Its  fullest 
sense,  and  he  cannot  oanplaln  that  be  did  not 
obtain  a  good  title,  and  cannot,  thereforew 
duuge  George  W.  Wilson  aa  a  trustee  of  sodt 
title  for  bis  benedt 

Affirmed. 


(ti  Or.  u> 

GOLTRA  V.  PBNLAND. 

(Supreme  Court  of  Oregon.    Aug.  11,  1903.) 

CONVERSION  —  EVIDENCB  —  aUBOTCIBNCT  — 
ADMISSIBILrrY-CONFORMITY  TO  PLEADINOS 
—V ALUS-CLAIMS  AGAINST  BSTATB. 

1.  There  being  no  statutory  form  for  claims 
Aled  with  a  personal  representative  against  tbe 
decedent's  estate,  such  a  claim  is  BUfflcient  if 
it  shows  a  BubsistiDR  liability  In  favor  of  the 
claimant  and  is  verified  according  to  the  stat- 
ute; and  in  order  to  maintain  an  action  there- 
on,  In  case  of  rejection,  it  Is  not  necessary  to 
set  out  therein  uie  evidence  upon  which  the 
ctaimBDt  expects  to  recover. 

2.  In  an  action  for  oonversion  of  sheep,  evi- 
dence that  in  June  defendaot  had  in  bis  pos- 
session sheep  belonging  tor  plaintiff,  which  be 
(defendant)  agreed  to  care  for  on  shares  for 
a  year  from  toat  date,  snd  that  in  the  follow- 
ing Noveml>er  he  sold  all  the  sheep  on  a  cer- 
tarn  range  on  which  he  was  accustomed  to  run 
fato  sheep,  was,  in  the  sbseoce  of  evidence  tiiat 
he  had  sheep  st  any  other  place,  sufficient  to 
take  the  cass  to  the  Jury  en  the  question  of 
converdon. 

8.  Where  a  bailee  of  sheep  converts  them  to 
his  own  use  at  a  time  when  the  owner  has  not 
seen  them  for  some  time,  and  their  value  Is 
thus  peculiarly  witliln  the  bailee's  knowledge^ 
in  an  action  m  tbe  conversion  tbe  bailee  wtll 
be  liable,  in  the  absence  of  proof  by  him  as  to 
the  actual  value  of  the  sheep,  for  me  value  of 
ordinary  sbeep  vt  the  kind  eUdmed  br  plaitt- 
tiff. 

4.  Where  the  complaint  in  an  action  for  the 
conversion  of  sheep  alleged  that  prior  to  a  cer- 
tain date  defendant  bad  In  his  possession  a 
band  of  sheep  which  he  was  keeping  for  plain- 
tiff on  shares,  and  that  on  such  date  they  liad 
a  settlement,  in  which  the  number  of  sheep 
owned  by  plaintiff  was  ascertained,  it  was 
competent  for  plaintiff  to  show  that  defendant 
had  retained  possession  of  the  band  of  sheep 
up  to  the  date  of  the  settlement,  and  that  on 
such  date  tfaere  was  an  unliquidated,  unsettled 
claim  between  him  and  defendant,  grovrlng  out 
of  previous  transactions. 

Appeal  from  circuit  court,  Uorrow  conn^; 
W.  R.  EUls,  Judge. 

Action  by  W.  H.  Goltrn,  executor  ot  Hngb 
Fields,  against  Jane  Penland,  executrix  of 
William  Penland.   From  a  judgment  In  ta- . 
vor  of  defendant,  plaintiff  appeals.  Revived. 


Tl.  See  Bxerutera  and  Atetnlsbmtor^  voL  tt. 
Cent.  Dig.  I  CU, 
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Tblt  acUon  wM  ongtataUy  brought  by 
Hugb  Fields  agalnat  the  executrix  of  the  es- 
tate ot  William  Penland,  deceased,  to  recover 
910,806,  the  value  of  certain  sheep  alleged  to 
have  be«i  converted  by  Pmland  to  his  own 
nee.  After  Penland'a  death,  FIdds  presented 
to  the  ececutrlx  for  allowance  a  claim  for  the 
value  of  the  sbe^  in  queetlMi,  hi  the  follow- 
ing form: 

"In  the  County  Court  of  Morrow  County, 
State  of  Oregon.  In  the  Matter  of  the  B!*- 
tate  of  William  Penland,  Deceased. 

The  EsUts  of  William  Penland.  Deceased,  Dr^ 

to  Hush  Fields,  1901. 

To  the  ralae  of  2,88S  tw«  at  $3  per 
head   r.  %  8,664  00 

To  821  yearling  Iambs  at  $2  per 
head   .7..^.     1,642  00 

Total   110306  00 

Interest  on  same  from  December 
1.  1000.  at  6  per  cent  

Total   « 

"State  of  Oregon,  County  of  Morrow— ss.: 
I,  Hugh  Fields,  being  fli-st  duly  sworn,  de- 
pose and  say:  That  William  Penland,  de- 
ceased, during  bis  lifetime,  and  for  several 
years  previous  to  his  death,  bad  In  his  po»- 
sesslon  and  on  shares  one  band  of  ewe  sheep, 
my  property;  that  In  the  month  of  June,  1900, 
a  settlement  was  had  between  me  and  said 
Wilham  Penland,  and  at  said  time  tbe  said 
William  Penland  bad  In  bis  possession,  be- 
longing to  me,  2,SS8  ewes  and  821  yearling 
lambs,  and  it  was  agreed  between  me  and 
the  said  William  Penland  that  the  said  Wil- 
liam Penland  should  run  said  band  of  ewes 
and  lambs  for  another  year  from  said  time; 
that  since  said' time,  and  during  tbe  month  of 
November,  1000,  the  said  William  Penland, 
without  my  knowledge  or  consent,  wrongfully 
and  unlawfully  sold  and  dlsi>osed  of  said 
ewes  and  said  lambs,  and  all  of  them,  and 
converted  the  same  to  his  own  use,  and  said 
ewes  were  at  the  time  of  said  sale  of  the 
value  of  $3  per  head,  and  said  lambs  were 
at  tbe  time  of  said  sale  of  the  value  of  $2 
per  bead,  making  a  total  of  f 10,306  due  me 
for  said  ewes  and  lambs  from  the  estate  of 
William  Penland,  deceased,  with  Interest 
thereon  at  the  rate  of  six  per  cent  per  an- 
num from  December  1,  1900;  that  no  part  of 
tbe  same  has  been  paid;  that  there  are  no 
offsets  or  counterclaims  against  the  same. 
[Signed]  Hugh  Fields. 

"Subscribed  and  sworn  to  before  me  this 
18tb  day  of  April,  1901.  [Signed]  O.  E.  Red- 
fleld,  Notary  Public  tor  Or^on.  [Seal.]" 

As  the  claim  was  not  allowed,  this  action 
was  brought,  and  on  November  12th  an 
amended  complaint  filed,  alleging,  In  sub- 
stance, that  for  several  years  prior  to  tbe  1st 
day  of  June.  1000,  Penland  bad  In  bis  posses- 
sion a  band  of '  ewe  sheep,  the  property  of 
plaintiff,  which  he  bad  been  caring  for  on 
shares;  that  on  June  1,  1900,  be  and  the 
plaintiff  had  an  accomitlng  and  settlement  In 
Teference  to  aucb  sheep,  wbaeln  It  waa  ascer- 


tained and  agreed  1^  and  between  fliem  that 
Penland  tha  had  of  such  dieep  and  tiielr  b- 
crease  2,888  ewes  and  8S1  yearling  lambs, 
which  It  was  agreed  he  should  keep  and  care 
for  tm  Bharea  anothw  year,  when  he  was  to 
return  them  to  the  plaintiff,  together  with  a 
share  of  tbe  wool  and  increase;  that  In  pur^ 
auance  of  such  agreement  he  retained  posses- 
sion of  the  sheep  until  November.  1000;  when, 
without  the  knowledge  or  consent  of  the 
plaintiff,  he  wrongfully  and  unlawfully  aold 
and  dlt^KWed  of  them,  converting  the  pro- 
ceeda  to  his  own  use,  to  the  plalntifTs  dam- 
age in  the  sum  of  f 10.806.  The  answer  de- 
niea  all  the  material  allq^tions  of  the  com- 
plaint except  tbe  deatb  of  Penland  and  Uie 
defoidant^s  appointment  and  quallflcatlon  as 
executrix,  and  for  an  affirmative  d^enae  al- 
legea  that  In  the  fall  of  1807  Penland  had  In 
his  possession  about  BOO  sheep  b^ngfaig  to 
the  idalntlff,  whitii  at  the  letter's  request  he 
sold  and  disposed  of,  and  settled  for  the  inro- 
ceeda  In  full.  Beffire  tbe  issues  were  made 
qp  Blelda  died,  and  W.  H.  Ooltra,  who  was 
aroolttted  executor  and  snbstttnted  as  plain- 
tiff, filed  a  reply,  denying  the  material  allega- 
tions, of  the  answer.  Upon  the  lasuea  thus 
Joined  a  trial  waa  had,  and  at  the  close  of  the 
testimony  the  court,  on  motion  of  the  de- 
fendant, struck  out  an  tbs  erMmce  aa 
to  the  value  of  the  sheep,  except  that  of 
Fields,  and  directed  a  verdict  In  favor  of  the 
defendant  on  the  ground  that  tbe  evldmce 
vras  Insafflclent  under  tbe  statute.  From  the 
Judgment  rendo^  In  favor  of  the  defend- 
ant on  tba  verdict  id  directed,  idaintlff  ap- 
peals. 

H.  H.  Hewitt  for  appellant  O.  W.  Fhdps 
and  H.  S.  WUsaa.  for  respondent 

BE>AN.  J.  (after  stating  tbe  facts).  In  aup- 
port  of  the  ruling  of  the  trial  court  In  direct- 
ing a  verdict  it  is  argued  that  there  Is  a  fatal 
variance  between  plalntifTs  claim  as  present- 
ed to  the  executrix  for  allowance  and  his 
cause  of  action  set  out  In  the  complaint  But 
we  are  unable  to  concur  In  this  position.  The 
claim  was  for  2,888  ewe  sheep  and  821  year- 
ling lambs  converted  by  the  deceased  to  bis 
own  use,  of  tbe  alleged  value  of  |3  a  bead 
for  ewes  and  $2  for  lambs,  and  the  actltni 
was  prosecuted  for  the  same  demand.  The 
fact  that  the  verification  of  the  claim  does 
not  state  the  circumstancee  out  of  vibldi  tbe 
liability  arose  with  the  same  parUcnlarity  as 
required  In  a  complaint  is  no  objection  to  Its 
introduction  in  evidence  in  this  action.  The 
statute  neither  provides  nor  requires  any  par- 
ticular form  for  a  claim  against  the  estate  ot 
a  deceased  person.  It  is  sufficlei>t  if  the 
(datm  as  presented  shows  a  subsisting  lia- 
bility in  favor  of  the  claimant  and  against 
tbe  estate,  and  Is  verified  tn  accordance  with 
tbe  statutory  requirements.  Tbe  facts  con- 
stituting the  claim  need  not  be  set  out  vrith 
the  particularity  required  In  a  pleading,  but 
may  be  stated  in  general  terms;  and  if  the 


Digitized  by  Google 


Or.) 


GOLTRA  y. 


PENLANDl 


927 


clnlm  Is  r^ected,  And  nn  action  bi  brought 
tbcreon.  It  Is  snfflclent  U  It  appears  tbat  It 
Is  founded  on  the  same  elaim  or  demand  as 
that  presented  to  the  administrator  or  ex- 
ecutor. In  Wilkes  T.  Com^us,  21  Or.  350, 
28  Pac.  135.  tbe  plaintiff  presented  a  claim 
to  an  executor  for  allowance  based  on  one 
ground  of  liability,  and  soogbt  on  the  trial 
to  recover  on  another.  Bat  that  case  affords 
no  precedent  In  this  Instance,  as  here  the 
claim  presented  and  tbe  one  sued  on  are  tbe 
same.  Bach  la  tot  tbe  ralue  of  a  certain 
namber  of  sheep,  alleged  to  have  been  con- 
verted by  the  def«idant*s  testator  to  hts  own 
use;  and  It  Is  Immaterial  that  the  claim  pre- 
sented to  Qie  executrix  did  not  set  out  the 
evidence  upon  which  tbe  plaintiff  expected  to 
recover. 

It  Is  furtho:  Indsted  that  there  was  no  evi- 
dence of  tbe  alleged  conversion,  other  than 
that  of  Fields.  His  testimony  and  tiiat  of 
anotlier  witness  Is  undisputed  that  on  June 
1.  1000,  Fields  and  tlie  defmdant's  testator 
had  a  settlemoit  and  accomiting  of  differ- 
ences between  them  which  had  grown  out  of 
the  previous  leasing  of  she^,  at  which  time. 
It  was  understood  and  agreed  that  Poiland 
ttara  had  In  bis  possession  at  such  sheep  and 
their  increase  the  numbor  mmtloned  In  the 
complaint,  which  be  agreed,  to  retain  and 
care  for  on  shares  another  year  from  that 
date.  In  the  following  November  Penland 
sold  and  disposed  of  all  the  sheep  upon  his 
range  to  the  Penland  Live  Stock  &  Land 
Company,  a  corporation  organized  at  that 
time.  There  is  no  direct  testimony,  save  hts 
own,  tbat  Flfdds'  sheep  were  on  tbe  range  at 
the  time  of  the  sale;  but  In  our  opinion  It  is 
a  fair  Inference  from  tbe  evidence.  It  was 
shown  that  there  Is  a  particular  section  of 
the  country  known  as  the  "Penland  Range," 
where  be  was  accustomed  to  run  his  sbeep. 
There  was  no  evidence  tbat  be  bad  sheep  at 
any  other  place.  Tbe  testimony,  therefor^ 
that  In  Jun^  1900,  be  bad  In  his  possession 
sheep  bdmiglng  to  Fields,  which  be  agreed 
to  care  for  on  shares  another  year,  and  Uiat 
In  Novembo*  be  sold  and  disposed  of  all  the 
sheep  on  his  ranges  furnished  a  reasonable 
Infwence  that  the  plaintiff's  sheep  were  In-- 
eluded  In  the  numbCT  disposed  of.  We  think, 
thuefore,  there  was  sufficient  evidence,  In- 
dependwt  of  Fields  .testlmcmy,  to  carry  tbe 
case  to  the  jury  upon  this  point. 

It  Is  also  contended  that  there  was  not  siif- 
flclent  proof  of  Qie  value  of  the  sheep  al- 
leged to  have  been  converted.  Fields  testi- 
fied that  Ibe  old  ^eep  were  worth  ^  and  tbe 
lamlM  92  a  bead,  and  th»e  was  evidence  osx 
behalf  of  tbe  plaintiff  that  such  was  tbe  price 
of  (Hrdlnary  stock  sheep  and  yearling  lambs 
at  the  time  of  the  alleged  conversion.  All 
of  this  evidence,  exc^t  tbe  testimony  of 
Fields,  was  stricken  out  by  tbe  court  on  tbe 
ground  that  it  was  not  proof  of  the  value  of 
the  particular  sbe^  In  controversy.  The 
plaintiff's  theory  was,  aud  be  offered  evidence 
tending  to  show,  tlutt  for  some  time  prior  to 


the  alleged  setflement  In  June.  1900,  Pen- 
land  had  been  In  possession  of  sheep  belong- 
ing to  bis  testator,  under  an  agreemoit  by 
which  tbey  should  each  share  In  tbe  profits 
and  Increase  thereof;  that  nelth»  be  nor  his 
testatw  had  seen  the  sheep  tor  some  time, 
and  thdr  value,  th^efore,  was  a  fact  pe- 
culiarly within  the  knowledge  of,  and  sus- 
ceptible of  proof  by,  the  defendant  If  such 
is  the  fact;  and  Penland  bad  by  tbe  sale  put 
it  out  ot  the  power  of  the  plaintiff  to  show  the 
value  of  his  sheep,  he  or  bis  estate  would,  we 
think,  be  liable  for  the  value  of  ordinary 
sheep  of  the  kind  claimed  by  the  plaintiff,  in 
tlie  absoice  of  proof  by  the  defwdant  as  to 
tbe  actual  value  of  tbe  particular  sheep  In 
controversy.  Kavanaugh  v.  Taylor,  2  Ind. 
App.  SOS,  28  N.  E.  553;  Tea  t.  Gates,  10  Ind. 
164;  Claric  v.  Ulller.  4  Wend.  G28;  Hart  v. 
Ten  Eyck,'2  Johns.  Ch.  63.  "Tbe  principle." 
says  the  supreme  court  of  Mew  Hampshire, 
In  Bailey  v.  Shaw,  24  N.  B.  207.  55  Am.  Dec. 
241,  "that  a  person  who  has  acquired  the  pos- 
scssicm  of  goods,  and  who  puts  It  out  of  the 
power  of  the  owner  to  show  the  quality  and 
value  of  the  praperts  by  any  artifice  or  con- 
cealmmt,  may  be  held  liable  for  the  value  of 
the  best  quality  of  such  goods.  Is  well  set- 
tled." The  court  below  was  therefore  In  er- 
ror In  directing  a  verdict  for  the  defendant. 

There  Is  one  other  assignment  of  enw, 
based  on  tbe  ruling  of  the  court  In  the  admis- 
sion of  testimony,  that  It  may  be  advisable  to 
notice  briefly.  In  view  of  a  new  trial  Be- 
fore the  death  of  Fields,  bis  depodtlon  was 
taken  In  pursuance  of  an  order  of  tiie  court. 
He  testified,  among  other  things,  tbat  he  had 
delivered  to  Penland  a  band  of  sheep  be- 
longing to  him.  Counsel  for  tbe  plaintiff 
thereiq)on  proposed  to  read  to  the  jni^  his 
answer  to  the  qoestlmi,  "Yon  may  state 
whether  or  not  he  retained  ttie  possession  of 
the  band  of  sheep  from  that  time  until  the 
Ist  of  June,  1000,"  bul;  because  oC  defend- 
ant's objection  that  tbe  queetion  was  leading, 
and  did  not  conform  to  the  pleadings,  he  was 
not  permitted  to  do  so,  and  this  ruling  is  as- 
signed as  error.  The  complaint  alleges  that 
prior  to  June  1,  1000,.  Penland  had  in  his  pos- 
session a  band  of  sheep,  the  property  of  tbe 
plaintiff,  which  be  was  keeping  on  shares, 
and  that  the  alleged  settlement  was  concern- 
ing such  sheep.  It  is  quite  clear,  therefore, 
that  It  was  competent  for  the  plaintiff  to  give 
evidence  In  support  of  these  allegations,  as  a 
basis  for  the  accounting  and  settlement  of 
June  lat,  and  as  toidlng  to  support  his  con- 
tention in  reference  thoeto.  Thoe  could 
have  been  no  accounting  and  settlement,  as 
alleged  In  the  complaint,  unless  there  was 
some  matto*  between  tbe  parties  to  be  set- 
tled and  adjusted.  Evidence  was  therefore 
admissible  to  show  that  there  was  an  un- 
liquidated and  unsettled  claim  growing  out  of 
previous  transactions  between  them.  Rmlth 
V.  Farra.  21  Or.  39n.  28  pac.  241,  20  L  R.  A. 
115;  Easton  v.  Eaaton.  112  Mass.  438.  In- 
deed, the  competency  of  the  evidence  offered 
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Is  not  seriously  qnestloned;  but  It  Is  sought 
to  estop  tbe  plaintiff  from  Insisting  upon  the 
alleged  error,  because  on  a  previous  motion 
of  the  deiendant  to  strike  out  a  part  of  the 
complaint,  and  also  on  an  application  for  a 
continuance,  the  plaintiff's  counsel  had  ar- 
gued, and  tbe  coui-t  ruled,  that  the  allegation 
that  prior  to  June  1,  1900,  Penland  bad  in 
his  possession  sheep  belonging  to  the  plain- 
tiff was  a  matter  of  inducement,  concerning 
■which  It  would  not  be  competent  for  either 
party  to  give  evidence  on  the  trial.  Whether 
this  would  amount  to  a  waiver  of  the  error 
Is  not  now  important,  since  the  case  must  be 
reversed  on  other  grounds,  and  at  another 
trial  either  party  will  have  an  opportunity  to 
give  evidence  on  this  Issue. 

For  the  reasons  given,  the  Judgment  must 
be  reversed,  and  a  now  trial  ordered. 


Ml  Or.  177) 

NORMILE  V.  OREGON  B.  &  NAY.  00. 

(Supreme  Coart  of  Oregon.    Aug.  11,  1902.) 

COMMON  CARRIERS  —  PARTIAL  EXBHPTION 
FROM  LIABILITY  Ii'UR  NEOLIGENCB— AOHBE- 
MENT  AS  TO  VALUE  OF  STOCK  SHIPPBD— 
AQRBEMBNT  FOR  UNLOADINO— VARIANCB. 

1.  Plaintiff  having  sned  defendant  as  a  com- 
mon carrier  on  its  common-law  liability,  and  a 
valid  contract  limiting  its  liability  to  a  stipu- 
lated value  of  the  stock  shii^ed  appearing, 
there  is  s  fatal  variance. 

2.  Plaintiff,  having  sued  defendant  on  Its  lia- 
bility as  a  common  carrier,  cannot  recover  on 
its  liability  as  a  warehouseman. 

8.  Whether  a  carrier's  liability  as  snch  has 
ceased  where  it  nnloads  a  mnle,  and  aecnrea 
it  only  to  a  light  plow,  painted  red,  is  a  qnes- 
tion  for  the  jury. 

4.  Notwithstanding  stipulation  In  bill  of  lad- 
ing that  the  shipper  shall  ooload  tbe  stock,  the 
carrier  undertaking  to  do  this  without  notice 
to  the  shipper  is  liable  for  negligence  therein. 

5.  A  common  carrier  cannot,  even  In  part, 
exempt  itself  from  liability  for  injury  from  its 
negligence  to  stock  shipped,  even  in  considera- 
tion of  B  lower  tariff. 

6.  A  contract  of  shipment  of  live  stock,  pro- 
viding that  tbe  stipulated  tariff  Is  less  than 
that  for  transportation  at  carrier's  risk,  and  is 
given  in  part  consideration  of  shipper's  agree* 
ment  to  limitation  of  carrier's  hahility,  and 
that  It  is  afrreed  the  value  of  the  stock  does 
not  exceed  $100  per  head,  does  not  make  a 

Cartial  exemption  from  liability  for  negligence, 
ut  a  valid  valuation;  it  not  being  shown  that 
it  was  not  eutered  into  freely  by  the  shipper, 
or  whether  he  could  have  obtained  other  terms 
4ID  a  higher  valuatioo. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBrlde,  Judge. 

Action  by  S.  Normlle  against  the  Oregon 
Railroad  &  Navigation  Company.  Judgment 
for  plaintiff.   Defendant  appeals.  Reversed. 

This  Is  an  action  to  recover  the  value  of  a 
mule,  which,  with  other  stock,  tbe  defendant. 
It  Is  alleged,  undertook  and  agreed,  for  the 
consideration  of  fl5,  to  transport  from  Port- 
land to  Astoria,  skillfully  and  safely,  and 
there  driver  to  plaintiff  In  good  condition. 
It  is  further  alleged  that  the  defendant  Is  a 
common  carrier,  and  engaged  In  that  busl* 

1 ».  See  Carriers,  vol.  I,  Cent  Dig.  SI  M-W.  " 


ness,  and  that  It  placed  the  stock,  consisting 
of  eight  head  of  horses  and  two  head  of 
mules,  on  board  Its  steamer  Hassalo.  to 
transport  the  same  to  Astoria,  but  did  not 
transport  It  safely  or  in  good  condition,  and 
^1d  not  use  due  or  ordinary  care  In  the  han- 
dling and  delivery  thereof,  but  that  upon  the 
arrival  of  said  steamboat  at  the  port  of  As- 
toria, and  while  the  animals  were  still  In  Its 
possession,  defendant  vrrongfully,  careleasly. 
ami  negligently  tied  one  of  the  mules  to  a 
small,  light  plow,  painted  red,  by  reason 
whereof  said  animal,  although  gentle  and 
tractable,  by  moving  Its  head  also  moved  the 
plow,  which  was  wholly  detached,  and,  be- 
coming Mghtened.  ran  away  and  was  In- 
jured. 

Two  defenses  are  Interposed.  By  the  first 
It  la  alleged  that  the  parties  entered  Into  a 
written  contract  concerning  the  shipment  and 
transportation  of  the  stock:  that  the  defend* 
ant  received,  and,  with  due  care  and  dili- 
gence, safely  transported  and  delivered,  the 
same,  and  the  whole  thereof,  to  pl&lntlff  at 
Astoria,  In  like  condition  as  when  rec^ved. 
in  accordance  with  the  terms  of  said  ship- 
ment and  tbe  conditions  of  said  contract; 
that  immediately  upon  the  arrival  of  said 
stock  at  the  port  of  Astoria,  the  plaintiff  took 
Into  hla  possession,  receipted  to  the  d^md- 
ant  therefor,  and  paid  the  defendant  tlia 
agreed  compensation  of  $15  for  Its  carriage 
and  delivery.  The  seccmd  defmse  to  par- 
tial only,  wher^n  It  Ib  aUeged  tbatt  by  the 
terms  of  the  written  ctmtract  It  was  agreed 
and  provided  that  the  ralne  of  the  stock  did 
not  exceed  $100  for  each  head,  and  that  the 
recovery.  If  any  be  had,  should  not  exceed 
that  sum.  The  reply  alleges  that  the  de- 
fendant 1b  a  common  carrier,  as  set  op  ta 
the  ans\ver,  and  Is  required  and  enjoined  1^ 
law  to  carry  all  freight  and  live  stock  that 
may  be  delivered  to  It  safely  and  securely, 
and  deliver  the  same,  In  as  good  condlttoa 
as  when  received,  to  Its  owner  at  the  toml- 
nation  of  the  shipment;  that  the  aUeged 
and  pretended  contract  set  forUi  by  defend- 
ant la  fraudulent  and  void,  for  the  reason 
that  at  the  date  of  Its  execution  the  regular 
price  charged  by  said  company  for  tranaprart* 
in<;  horses  and  mules  from  Portland  to  As- 
toria was  $1.50  per  head,  which  price  was 
charged  to  the  plaintiff,  but  that  by  tbe 
terms  of  the  said  alleged  agreement  It  Is 
attempted  to  limit  the  value  of  said  atock 
and  defendant's  liability  therefw,  cmitraxy 
to  law  and  public  policy;  and  for  tbe  far- 
ther reason  that  P.  Schrader  signed  tbe  said 
agreement  without  having  an  (H?portanltT  to 
read  It,  and  was  compelled  thereto  befwe  de- 
fendant would  rec^ve  and  transpMl  said 
stock.  It  Is  further  allied  that  defradant 
refused  to  permit  the  plaintiff  to  Irad.  or  as- 
sist In  loading  or  unloading,  said  animals  om 
or  off  the  boat,  but  that  defendant,  wlQioiit 
authority  from  plaintiff,  wrongfully  and  un- 
iawfully,  and  In  violation  ot  the  terms  of 
said  contract  of  Its  own  volition,  loaded  the 
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horaea  and  mules  on  aald  boat,  and  unloaded 
ttaem  off  tbe  same,  and  tied  tbem  on  the 
vhorf  and  in  the  warehouse  of. defendant 
at  Aatoria,  and  wblle  In  the  possession  of  de- 
fendant, and  la  the  nnloadlng,  the  Injury  to 
aald  mule  occurred,  all  without  any  fault 
of  ^alntlfl,  but  by  reason  ot  the  carelessness 
and  negligence  of  the  defendant.  There  waa 
evidence  tending  to  show  that  Schrader,  who 
waa  acting  for  plaintiff,  delivered  tbe  anl- 
tnala  to  the  defendant  at  Portland  for  ehlp- 
meut  to  Astoria;  that  the  deck  hands  put 
tbem  aboard  the  boat;  that  when  be  ai^ 
rived  at  Astoria  he  vent  ashore,  after  the 
boat  had  been  there  a  little  wblle;  that  the 
horses  were  then  unloaded,  and  tied  on  the 
dock;  that  he  did  not  know  when  they  were 
taken  off  the  boat,  as  be  was  asleep  at  the 
tim^  and  waa  not  notified;  that  no  one  else 
bad  charge  of  the  stock  but  him;  thnt  he 
started  to  take  tbe  horses,  but  waa  notified 
that  the  freight  would  have  to  be  paid  be- 
fore he  could  proceed;  that  be  went  at  once 
to  plabitlff's  house  near  by,  who  was  then 
not  out  of  bed;  that  in  tbe  coarse  of  a  half 
an  hour  plaintiff  appeared,  paid  tbe  freight, 
and  receipted  for  the  stock,  and  that  aa  soon 
«s  tbli  was  done  Schroder  attempted  to 
take  four  of  tbe  horses  away,  wbH-eupon 
the  mule,  seeing  the  borsea  start,  made  an 
«ffort  to  follow  them,  and  In  doing  ao  shifted 
tbe  plow,  which  frightened  It,  and  the  hi- 
Jnry  ensued;  and  that  Schrader  paid  his  own 
fare  to  Astoria.  The  bill  of  lading  signed  by 
Schrader  was  offered  on  the  part  of  the  de- 
fense, and  admitted  In  evidence.  Upon  the 
cause  being  submitted,  plaintiff  obtained  a 
Judgment  for  9100;  and  tbe  defendant  ap- 
peals. 

W.  C.  BrTstol.  for  appellant  a  W.  Fulton, 
for  respondent. 

WOLVBVRTON,  J.  (after  stating  the  facta). 
At  the  threshold  of  the  controversy,  counsel 
for  defendant  Insists  that,  as  plaintiff  did  not 
declare  upon  the  special  contract  entered  Into 
by  the  parties  respertlng  the  shipment,  as 
evidenced  by  the  bill  of  lading,  be  should 
have  been  denied  relief  because  of  a  variance 
In  tbe  proof.  The  plaintiff  has  a  legal  right 
to  pursue  the  form  of  action  adopted  (8  Bnc. 
Fl  it  Prae.  818),  but  having  thus  made  his 
election,  be  must  recover  upon  the  common- 
law  liability,  or  not  at  all,  and  a  valid  special 
contract  of  tbe  parties,  providing  or  stipulat- 
ing for  a  different  or  restricted  liability  in 
tbe  particular  or  particulars  relied  upon  for 
recovery,  will  not,  in  reason  and  good  prac- 
tice, support  the  action.  It  is  seldom  that 
bills  of  lading  showing  the  contractual  and 
correlative  retations  and  obligations  of  the 
carrier  and  shipper  relative  to  the  shipment 
are  drafted  with  a  view  to  changing  or  re- 
vtrlctlng  all  the  common-law  liabilities  to 
which  the  carrlH-  la  subjected;  and  If  any  re- 
main upon  which  an  actu>n  may  be  founded 
And  recova7  had  without  coming  In  conflict 
•wttb  special  Slmltatlona  and  natrlctlona,  then 


etists  no  reason  why  13ie  common-law  action 
may  not  be  maint^iined,  notwithstanding  the 
special  ccmtract  To  Illustrate:  If  there  be 
a  special  restrlctlcm  on  account  of  loss  oc- 
casioned by  fire  or  by  robbery,  that,  of  Itself, 
could  not  prevent  a  recovery  upon  tbe  com- 
mon-law liability  In  a  failure  to  carry  safely 
in  other  respects.  Ordinarily,  the  commw 
carrier  is  considered  and  treated  as  an  In- 
surer of  tbe  goods  It  undertakes  to  carry,  and 
all  limitations  of  common-law  liabtUties  are 
In  the  nature  of  exceptions  to  its  general  on- 
dertaklng;  and  hence.  In  order  to  avoid  such 
liabilities,  tbe  exceptions  must  be  pleaded. 
Thus  it  has  been  held  in  Railway  Co.  t.  Ml«h< 
Olson.  2  Wlllson,  dv.  Oaa.  Ot  App.  I  168, 
that  "In  an  action  against  a  common  carrier, 
founded  on  the  common-law  liability  of  such 
carrier.  It  Is  not  necessary  to  produce  in  evi- 
dence a  bQl  of  lading  of  tbe  property  alleged 
to  have  been  lost  or  injured.  If  there  waa  a 
special  contract  restricting  the  common-law 
liability  of  the  carrier,  it  devolved  upon  the 
carrier  to  allege  and  prove  It"  To  the  aame 
purpose  Is  Coupland  t.  Railroad  Co.,  61  Conn. 
S31.  23  Aa  870,  15  L.  R.  A.  534,  a  case  of 
much  analogy  to  tbe  present  See,  also,  Tug- 
gle  V.  Railway  Co.,  62  Mo.  425,  and  tbe  rea- 
soning of  Mr.  Justice  GravM  In  Railroad  Co. 
V.  Perkbis,  25  Mich.  829,  12  Am.  Bep.  276. 
And  this  is  Just- what  the  defendant  has  done 
In  the  case  at  bar.  It  has  set  up  that  by  a 
special  agreement  the  plaintiff  limited  himself 
In  his  recovery  to  ?100.  Tbe  plaintiff  replied 
that  the  alleged  agreement  was  void,  as  being 
contrary  to  sound  public  policy.  If  void,  tbe 
defendant's  common-law  Uablllty  remains  un- 
changed and  unrestricted  In  that  particular, 
and  tbe  special  contract  cannot  stand  In  the 
way  of  plaintiff's  recovery  by  the  common- 
law  f(Hin  of  action.  If,  however,  the  special 
agreement  is  found  legal  and  binding,  there 
Is  a  variance  fatal  to  that  form  of  action,  and 
the  plaintiff  must  be  remitted  to  the  special 
contract  and  an  action  thereon.  Railroad  Cow 
V.  Remmy,  13  Ind.  518;  Railroad  Co.  v.  Ben- 
nett 89  Ind.  457;  Hall  v.  Pennsylvania  Co., 
00  Ind.  459;  Snow  v.  Railway  Co.,  109  Ind. 
422,  9  N.  W.  702;  White  v.  Railway  Co.,  2 
C.  B.  (N.  S.)  7. 

It  Is  suggested  by  counsel  for  plaintiff  that 
after  having  alleged  negligence  on  the  part  of 
the  defendant  In  securing  the  mule  In  the 
manner  described,  it  could  make  no  differ^ 
ence  whether  It  was  acting  In  the  capacity  of 
a  common  carrier  or  a  warehouseman;  It 
would  be  liable  in  either  capacity.  But  tbe 
action  Is  essentially  grounded  upon  the  failure 
of  the  company,  through  Its  negligence,  to 
transport  and  deliver  safely,  and  not  upon  any 
negligence  in  properly  storing  the  property  to 
await  its  reception  by  tbe  shipper.  The  com- 
plaint proceeds  upon  that  Idea,  and  the  reply 
la  in  reaffirmation  of  It  So  that  recovery 
most  be  bad.  If  at  all,  against  the  defendant 
In  Its  capacity  as  a  common  carrier,  and  nut 
a  warehouseman.  This  brings  t»  to  tbe  con- 
tention U  the  defendant  that  It  waa  icUenA 
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of  Ilflbllitf  under  the  complaint  wben  the 
transfer  of  the  stock  was  made  from  the  boat 
to  the  wharf.  There  Is  an  irreconcilable  con- 
flict In  the  authorities  as  to  when  the  duties 
of  a  common  carrin-  cenae  and  tbose  of  a 
warcbouEieman  begin,  where  freight  is  carried 
to  Its  destination,  and  unloaded,  and  put  In 
a  place  usnul  and  convenient  for  Its  recep- 
tion by  the  shipper.  Many  of  the  authorities 
hold  that  the  shipper  must  have  a  reasonable 
time  after  the  arrival  and  deposit  thereof  In 
which  to  receive  and  take  it  away;  some  re- 
quiring notice  to  the  shipper  also,  while  oth- 
ers relieve  the  carrier  at  once  upon  the  safe 
deposit  and  storage  at  the  usual  place,  the 
same  being  convenient  for  its  reception  by  the 
shipper.  It  Is  not  esHentlai  that  we  should 
declare  at  this  time  which  of  the  rulea  la  the 
better,  or  which  should  be  adopted,  as  under 
either  it  Is  necessary  that  the  goods  should 
lie  unloaded  with  care,  If  they  are  to  be  token 
from  the  car  or  boat  to  a  place  of  d^slt, 
and  put  In  a  place  reasonably  safe  and  free 
from  liability  to  injury.  The  carrier  does 
not,  lu  any  event,  discharge  Itself  of  duty  as 
a  carriw  by  merely  taking  goods  to  the  ter- 
minus of  Its  route,  but,  as  is  said  by  Mr. 
Chief  Justice  Bigelow  In  Rice  v.  Ralboad 
Corp.,  08  Mass.  212,  "it  Is  bound  also  to  un- 
load them  witli  due  core,  and  put  them  in  a 
place  where  they  will  be  reasonably  safe  and 
free  from  injury.  Until  this  is  done,  the 
duty  and  responsibility  which  attach  to  a  cor- 
poration as  carriers  do  not  close."  See,  also, 
Thomns  v.  Railroad  Corp.,  10  Mete.  tMass.) 
472,  43  Am.  Dec.  441;  Norwaj  Plains  Go.  v. 
Boston  &  M.  Railroad,  61  Am.  Dec.  423;  Gregg 
v.  Railroad  Co.  (111.)  35  N.  E.  313.  37  Am.  St. 
Rep.  238.  The  carrier  is  required  to  safely 
carry  and  deliver,  and,  without  determining 
which  is  the  better  rule,  there  Is  evidence  suf- 
ficient to  go  to  the  Jury  In  the  case  at  bar 
whether  in  any  event  the  carrier  safely  de- 
posited and  secured  the  stock  upon  Its  wharf 
or  in  Its  warehouse,  whatevw  the  place  of  de- 
posit may  be  termed;  that  la  to  say,  wheth- 
er they  wore  taken  from  the  boat,  and  put  in 
ft  place  reasonably  secure  and  free  from  all 
liability- to  injury,  which  includes,  of  course, 
the  securing  of  the  animals  In  a  reasonable 
manner  with  reference  to  their  safety.  The 
company  could  not  be  said  to  have  discharged 
its  duty  as  a  carrier  if  at  the  place  of  destina- 
tion it  had  left  the  horses  and  mules  loose,  to 
go  where  they  pleased,  and  thus  permitted 
them  to  run  astray  or  be  injured,  uor  did  It 
discbarge  Its  duty  In  that  capacity  until  it 
had  reasonably  secured  the  stock  after  un- 
loading it  from  the  boat;  aii&  it  was  a  proper 
question  for  the  jury  to  determine  whether 
defendant  exercised  reasonable  care  in  secur- 
ing the  mule  In  controversy  to  a  light  plow, 
painted  red,  for  In  doing  this  act  It  was  dis- 
charging a  duty  incuuilient  upon  it  as  a  com- 
mon carrier.  The  Instructions  given  were  in 
harmouy  with  thlft  view,  and  hence  were  not 
subject  to  cxc^ittions. 

In  this  conufctlou  another  question  may 


be  noticed.  By  the  terms  of  the  bill  of  lad- 
lug.  It  is  agreed  that  the  shipper  should  load 
and  unload  the  stock,  and  It  ta  contended 
by  the  defendant  that  it  was  the  duty  of 
the  plaintiff  to  have  unloaded  this  stock 
from  the  boat,  and  the  defendant  was  there- 
by relieved  of  all  responsibility  In  respect 
thereof.  The  plalntUf  answers  this  conten- 
tion hy  saying  that  the  defendant,  regardless 
of  the  terms  of  the  contract,  unloaded  the 
stock  of  its  own  accord,  without  giving 
plaintiff  an  opportunity  to  attend  to  the 
matter.  There  was  evidence  adduced  tend- 
ing to  show  that  the  employes  of  the  defend- 
ant unloaded  the  stock  in  the  morning  be- 
fore Schradier,  who  accompanied  It,  was  up. 
and  without  calling  him,  or  m>t]fyinK  him 
that  it  was  ready  to  be  taken  from  the  boat. 
The  court  instructed  the  jury.  If,  notwith- 
standing the  stipulation  in  the  bill  of  lading 
by  which  the  shipper  was  to  unload  the 
stock,  the  defendant  und«*took  to  discharge 
that  duty  Itself,  without  notice  to  the  ship- 
per or  his  agent,  It  was  liable  If  negligent  in 
the  performance  of  the  act  This  was  a 
correct  exposition  of  the  law,  and  the  lu- 
strnrtion  was  proper.  Railroad  Oo.  t.  Kings- 
bury (Tex.  Civ.  App.)  26  S.  W.  322;  Railroad 
Co.  T.  Wmiams  (Neb.)  86  X.  W.  832,  Si  L. 
B.  A.28d. 

It  is  a  sound  and  wholesome  doctrine, 
based  upon  considerations  of  public  policy 
and  fa^  dfeallng,  that  a  common  carrier  will 
not  be  permitted  to  stipulate  against  liabil- 
ity f(Hr  loss  or  Injury  at  property  intrusted 
to  it  for  carriage  and  transportation  occa- 
sioned by  its  own  negligence  <a  tbat  of  its 
agents  and  servants.  In  some  Jurisdictions 
such  a  stipulation  or  agreement  ia  aphdd 
as  valid,  but  the  very  great  weight  of  Amer^ 
lean  authority  Is  in  support  of  the  doctilne 
as  stated.  6  Am.  ft  Etag.  Sue.  Law  (2d  Ed.) 
308.  The  text  of  this  valuable  edition  is  eo 
strongly  and  abondautly  supported  by  apt 
citations  that  it  is  muiecessary  for  us  to 
make  further  references  to  the  authorities. 
Nor  can  the  carrier  be  pern^tted  to  stipulate 
or  contract  for  a  partial  or  limited  exemp- 
tion from  liability  occasioned  by  Its  negli- 
gence with  any  more  reason  than  It  may 
for  a  total  exemption.  We  adi^t  the  rea- 
soning of  Mr.  Justice  (Caldwell  in  Railway 
Co.  V.  AVynn.  88  Tenn.  320,  327,  14  S.  W. 
311.  It  is  palpable  and  cogent,  and  leads 
with  Irresistible  power  to  but  one  result 
'*ro  our  minds  it  is  perfectiy  clear  that  the 
two  kinds  of  stipulations— that  providiiig  tift 
total,  and  tbat  providing  for  partial,  exemp- 
tion from  liability  for  the  consequences  of 
the  carrier's  negligence— stand  upon  the 
same  ground,  and  must  be  tested  by  the 
same  principles.  If  one  can  be  enforced, 
the  other  can;  If  dther  be  Invalid,  tK>th  must 
bo  held  to  be  so;  the  same  considerations 
of  public  policy  <^rating  In  each  ca^te. 
With  great  deference  for  those  who  may 
differ  with  us,  we  think  It  entirely  lU<^ticnl 
and  imreasunable  to  say  that  the  carrier 
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may  not  absolve  Itself  from  liability  for  the 
whole  value  of  the  property  lost  or  destroy- 
ed through  its  negUgeoce,  but  that  it  may 
absolve  Itself  from  responsibility  for  one- 
half,  three-fourths,  seven-eighths,  nine- 
tenths,  or  ninety-nine  hundredths  of  the  loss 
so  occasioned.  With  great  unanimity  the  au- 
tliorlties  say  It  cannot  do  the  former.  If  al- 
lowed to  do  the  latter.  It  may  thereby  sub- 
stantially evade  and  nullify  the  law,  which 
says  it  shall  not  do  the  former,  and  in  that 
way  do  indirectly  what  It  is  forbidden  to  do 
dh-ectly.  AVe  hold  that  It  can  do  neither." 
Uke  reasoning  Is  employed  by  Mr.  Justice 
Dlekeuson  in  Moulton  v.  Railway  Co..  31 
yUnn.  85,  S8,  16  N.  W.  407,  47  Am.  Rep.  781, 
and  the  authorities  are  ample  by  which,  to 
our  minds,  the  doctrine  Is  satisfactorily  set- 
tled and  established.  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  Ed.  627;  Railroad 
Co.  v.  Simpson,  30  Kan.  645.  2  Pac.  821,  46 
AnL  Rep.  104;  Black  v.  Transportation  Co., 
55  Wis.  31»,  13  N.  W.  244,  42  Am.  Rep.  713; 
Abramg  V.  Raibwad  Co.,  8T  Wis.  485,  58  N. 
W.  780,  41  Am.  St.  Rep.  55;  Alalr  t.  Rail- 
road Co.,  53  Minn.  100,  M  N.  W.  1072,  lit  L. 
R.  A.  764,  39  Am.  St  Rep.  588.  No  sort  of 
consideration,  whether  it  be  based  upon  a 
different  or  lower  tariff,  or  whatever  It  might 
be,  win  therefore  esempt  the  carrier,  In 
whole  or  in  part,  from  liability  attributable 
to  his  own  negligence;  and,  where  such  is 
the  essential  purpose  of  the  contract,  it  can- 
not be  upheld.  It  must  be  conceded  that 
authorities  are  to  be  found  to  the  contrary, 
but  many  that  are  cited  to  that  purpose  do 
not  so  hold,  and  confusion  has  arisen  through 
their  misinterpretation,  which  has,  no  doubt, 
in  some  Instances,  at  least.  Influenced  such 
contrary  holding.  It  is  true  that  a  common 
L-arrler's  common-law  liability  may  be  lim- 
ited and  restricted  in  almost.  If  not  in  ev- 
ery, other  particular.  In  this  there  is  almost 
entire  harmony '  among  the  authorities,  and 
the  confusion  alluded  to  is  the  outgrowth 
of  general  expressions  touching  the  limita- 
tions of  liability  as  to  the  carrier,  when  it 
was  not  Intended  to  convey  the  idea  of  an 
exemption  from  a  fiablllty.  In  whole  or  In 
part,  for  the  loss  sustained.  Thus,  in  HIU 
V.  Railroad  Co.,  144  Mass.  284,  10  N.  E.  836, 
the  court  uses  the  expression,  "taking  the 
whole  agreement  tt^ether.  the  liability  of 
the  defendROt  is  limited  by  the  valuation 
expressed  In  the  shipping  agreement";  but 
this  case  Is  In  no  sense  an  authority  for  a 
partial  exemption.  "It  was  substantially  cov- 
ered," as  the  court  say,  by  Graves  v.  Rail- 
road Co.,  137  Mass.  33,  50  Am.  Rep.  2S2. 
Afl  to  the  latter  case,  there  can  be  no  misun- 
derstanding, as  Mr.  Chief  Justice  Morton,  in 
announcing  the  opinion,  directly  observed 
that,  "if  we  adopt  the  general  rule  that  a 
carrier  cannot  thus  exempt  himself  from  re- 
sponsibility, we  are  of  opinion  that  it  does 
not  cover  the  case  before  us,  which  must  be 
governed  by  other  considerations.  The  de- 
fendant has  not  attempted  to  exempt  Itself 


from  liability  from  the  negligence  of  Its 
servants.  It  has  made  do  contract  for  the 
purpose."  So,  In  the  case  of  Hart  v.  Rail- 
road Co.,  112  U.  S.  331,  5  Sup.  Ct  151,  28  L. 
Ed.  717,  sometimes  cited  as  sanctioning  a 
partial  exemption,  the  court  say:  "The  lim- 
itations as  to  value  has  no  tendency  to  ex- 
empt from  liability  for  negligence."  In  fur- 
ther illustration,  see  Harvey  v.  Railroad  Co., 
74  Mo.  538.  So  that  there  is  not  so  much 
inbarmony  among  Judicial  utterances  upon 
the  subject  as  might  be  suggested  by  a  cur- 
sory reading  or  consideration  thereof.  See 
Hutch.  Carr.  (2d  Ed.)  250.  The  agreement, 
so  far  as  It  Is  mat^ial  here,  is  as  follows: 
"That  the  said  company  has  this  day  re- 
ceived from  the  shipper  (P.  Schrader)  8  head 
of  horses,  2  head  of  mules,  to  he  transported 

•  •  ♦  at  the  rate  of  •  •  ♦  trf.  »  •  • 
per  head,  which  is  less  than  the  tariff  rate 
for  the  transportation  of  live  stock  at  car- 
der's risk,  and  Is  given  said  shipper  in  part 
consideration  of  his  agreement  to  the  limita- 
tion of  the  liability  said  company  as  com- 
mon carrier,  as  herein  set  forth,  upon  the 
terms  and  conditions  following,  which  are 
accepted  and  agr^M  to  by  the  shipper  as 
just  and  reasonable.  •  •  *  And  it  is 
hereby  further  agreed  that  the  value  of  the 
live  stock  to  be  transported  under  this  con- 
tract does  not  exceed  the  following  men- 
tioned sum,  to  wit,  each  horse,  one  hundred 
dollars;   each  mule,  one  hundred  dollars; 

•  •  •  such  valuation  being  that  whereon 
the  rate  of  compensation  to  this  company 
for  its  services  and  risk  connected  with  said 
property  is  based."  And  we  are  concMned 
with  Its  proper  construction,  as  a  correct 
solution  of  the  controversy  depends  upon  It. 
It  will  be  noted  that  the  contract  was  en- 
tered into  by  Schrader  as  shipper,  and  not 
by  the  plaintiff  in  person.  But,  however  this 
may  be,  Schrader  was  the  acknowledged 
agent  of  the  plaintiff,  and  was,  therefore, 
duly  authorized  to  enter  Into  such  contract 
on  his  part.  Squire  v.  Railroad  Co.,  OS 
Mass.  239,  03  Am.  Dec.  162;  HIU  v.  RaUroad 
Co.,  144  Mass.  284,  10  N.  E.  836.  If  the  pur- 
pose of  the  contract  was  merely  to  place  a 
limit  on  the  amount  for  which  the  defendant 
shall  be  liable,— that  is  to  say,  exempt  It  In 
any  measure  from  full  liability,  as  respects 
the  value  of  the  property  concerned,— then 
clearly,  as  to  any  losses  resulting  from  neg- 
ligence, it  cannot  be  upheld;  and  this  upon 
the  ground  that  it  would  not  he  Just  and 
reasonable.  Quasi  public  functionaries  ari> 
especially  held  to  fair  dealing,  and  when 
acting  as  public  carriers,  with  the  advan- 
tages between  them,  and  the  shipper  stand- 
ing very  much  to  their  side,  they  cannot  be 
allowed  to  enter  into  any  contract  relative 
to  the  business  in  which  they  are  engaged 
unless  It  is  Just  and  reasonable;  and  a  con- 
tract exempting  from  liability  based  upon 
negligence  cannot  be  so  characterized.  If, 
however,  upon  the  other  hand,  the  stipula- 
tion as  to  the  value  la  fairly  and  honestly 
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made  as  a  basis  of  the  carrier's  charges  and 
responsibility,  It  will  be  sanctioned  as  a 
proper  and  lawful  contract  It  Is  confident- 
ly asserted  by  bigh  authority  that  there  can 
be  no  difference  In  a  case  like  the  present 
one,  where  the  stipulation  Is  that  the  value 
does  not  exceed  a  specified  sum,  and  one 
where  the  value  is  stipulated  to  be  a  given 
sum;  and  further,  that  It  can  make  no  dif- 
ference whether  the  valuation  expressed  in 
the  contract  Is  one  previously  named  by  the 
shipper  on  requirement  of  the  carrier,  or  one 
Inserted  in  the  contract  by  the  carrier  with- 
out being  named  by  the  shipper,  but  acqui- 
esced in  by  him.  In  either  case  it  becomes 
a  part  of  the  contract,  on  which  the  mlnd^; 
of  the  parties  meet,  and  on  which  they  act. 
Presumably,  charges  for  transportation  are 
measurably  based  upon  the  value  of  the 
property,  and,  furthermore,  the  measure  of 
care  on  the  part  of  the  carrier  will  very 
naturally  be  bestowed  In  proportion  to  the 
value  of  the  goods  in  transit.  AH  recognize 
the  Impracticability  of  fixing  one  rate  ap- 
plicable to  stock  of  different  value,  and  it 
se^ms  reasonable  that  for  stock  of  ordinary 
worth  an  ordinary  or  average  value  may  be 
fixed,  and  a  rate  for  shipment  arrived  at 
accordingly,  and  an  agreement  fairly  eo- 
tered  into  upon  this  idea  between  carrier  and 
shipper  would  appear  to  meet  all  the  re- 
quirements of  the  law.  So,  In  the  case  at 
bar.  If  the  plaintiff  freely,  and  without  re- 
straint—that Is,  was  laboring  under  no  such 
inequality  of  conditions  as  that  be  was  com- 
pelled to  enter  into  the  contract  whetb^  he 
would  or  not,— in  order  to  have  his  stock 
carried,  executed  the  contract  In  question, 
be  Is  bound  by  the  stipulations  as  lo  value. 
It  Is,  In  effect,  a  representation  that  the 
horses  and  mules  were  not  worth  to  exceed 
flOO  per  bead,  and  an  express  assent  to  the 
rate  fixed  as  a  proper  charge  for  transporta- 
tion based  upon  such  valuation.  The  plain- 
tiff cannot  consistently  claim  a  higher  valua- 
tion upon  the  agreed  .rate  of  freight,  and  the 
contract  Is  not  In  any  proper  sense,  one  for 
the  exemption  of  defendant  from  the  conse- 
quences of  negligence.  In  such  a  case  the 
shipper  Is  estopped  to  deny  the' value  which 
he  himself  has  deliberately  fixed  and  agreed 
to  as  the  real  value  of  the  property  when  It 
comes  to  a  loss.  Such  stipulations  and  con- 
tracts are  supported  and  upheld  upon  con- 
siderations of  fairness,  as  they  relate  both  to 
the  shipper  and  the  carrier.  We  are  led  to 
this  conclusion  by  cases  of  palpable  analogy 
and  high  authority.  Indeed,  there  are  but 
few  opposed.  Hart  v.  Railroad  Co.,  supra; 
Alair  V.  Railroad  Co.,  supra;  Railway  Co. 
V.  So  well,  90  Tenn.  17,  15  S.  W.  837;  Stames 
T.  Railroad  Co.,  91  Tenn.  516,  19  S.  W.  675; 
Railroad  Co.  v.  Payne,  80  Va.  481.  10  S.  E. 
748,  6  L.  R.  A.  849;  Gregg  v.  Railroad  Co., 
supra;  Hill  v.  RnllrondCo.,  supra.  See,  also, 
Abrama  v.  Railroad  Co.,  supra. 


The  testimony  shows  that  the  plaintiff  bad 
been  shipping  on  the  steamboat  line  betweoi 
Portland  and  Astoria  for  six  yearn;  that 
shortly  prior  to  the*  shipment  In  qnestlon  he 
endeavored,  wltbont  success,  to  get  a  lower 
freight  rate  from  the  company;  bnt  noth- 
ing appears  to  have  been  said  touching  the 
valuation  of  the  stock  to  be  transported. 
Schrader  sa^  he  did  not  know  anything 
about  the  price  of  shipment  or  the  rate  at 
the  time  he  took  the  stock  to  the  Portland 
dock;  that  he  desired  It  shipped  at  whatever 
the  rate  was;  that  after  he  took  It  to  the 
dock,  he  saw  a  young  man  with  reference 
to  the  shipment,  who  produced  the  shipping 
receipt,  saying,  "You  will  have  to  sign  this," 
and  he  signed  It  There  was  no  testimony 
of  a  different  tendency,  and  this,  in  brief, 
siiows  the  considerations  and  drcnmstance^ 
under  which  the  contract  was  entered  Into. 
There  was -no  effort  at  the  immediate  time 
to  obtain  a  different  rate,  nor  was  there  any 
effort  whatever  to  secnre  a  diffarent  agree- 
ment as  to  values.  Plaintiff  knew  the  rate, 
because  he  had  previously  endeavored  ta 
obtain  a  lower  rate,  and  presumably  he  was 
acquahited  with  the  terms  of  shipment  as 
to  values,  having  been  for  six  years  a  ship- 
per by  the  rlv^,  and,  being  cognizant  of 
these  matters,  directed  his  stock  to  be  ship- 
ped without  any  endeavor  w  attempt  to  ax- 
rtve  at  a  different  agreement  ^cept  as  to 
the  rate;  and  we  can  see  nothing  in  the  im- 
mediate circumstances  attending  the  ship- 
ment and  execution  of  the  bill  of  lading  that 
savors  of  restraint  or  unfairness  on  the  part 
of  the  defendant  In  requiring  Its  execution 
on  the  part  of  Schrader.  It  Is  not  dlacloaed 
whether  or  not  plaintiff  could  have  obtained 
other  terms,  based  upon  a  higher  valuation 
of  the  stock,  had  he  applied  lAerefw.  and 
represented  that  It  was  above  the  average 
value  stated  in  the  bill  of  lading,  and  we- 
must  presume  that  he  could  liave  obtained 
other  conditions  altogether  reasonable;  the 
defendant  being  a  common  carrier  of  live 
stock,  as  well  as  other  prop«rty,  and  being 
In  duty  bound  to  accept  ^nd  carry  all  stock 
offered  on  terms  that  are  reasonable  and 
Just  From  these  considerations,  it  was  er- 
ror for  the  trial  court  to  leave  the  question 
with  the  Jury,  as  It  did,  whether  there  was 
any  consideration  In  the  way  of  a  loww  or 
less  than  the  ordinary  rate  for  a  limitation 
of  the  defendant's  liability  for  negligence  as 
to  such  stock.  The  contract  Is  one  which 
the  parties,  so  far  as  the  record  shows,  could 
lawfully  make,  and  there  was  no  evidence 
tending  to  show  that  It  was  not  freely  and 
fairly  executed  by  the  parties  involved.  The 
plaintiff  was,  therefore,  not  ^titied  to  re- 
cover upon  his  common-law  action,  having 
entered  Into  a  special  contract  relative  to 
the  utmost  value  of  the  animal  injured,  so 
that  the  Judgment  must  be  reversed,  and 
the  cause  remanded. 
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MATNE  V.  CHICAGO,  R.  I.  &  P.  BY.  CO. 

(Supreme  Court  of  Oklahoma.    Jul7  18,  1902.) 

CAKRIERS— DANGEROUS  DEPOT  GROUNDS— IN- 
JURY TO  INTENDING  PASSENGER—  . 
NBaLIOENCB— PBTITION. 

1.  It  is  negligeoce  for  a  railway  company  to 
Allow  a  freight  train  ou  a  side  track  to  block 
the  crossing  or  passageway  over  sach  side 
track  to  the  depot  of  the  company  at  a  time 
when  a  passenger  train  of  the  company  ia  due 
at  the  station,  bo  that  persona  desiring  to  take 
passage  on  such  paaseuger  train  cannot  reach 
the  depot  in  time  to  purchase  tickets  and  get 
aboard  such  train. 

2.  In  case  a  railway  company  is  guilty  o£ 
negligence  in  blocking  with  a  freight  train  the 
usual  crossing  to  the  depot,  thereby  compelling 
pei-sons  desiring  to  take  passage  on  the  train 
of  the  defendant  company  to  choose  some  other 
route  in  order  to  §et  to  the  depot,  and  such 
pei'son  sustains  an  mjury  while  on  the  way  to 
the  depot,  sQcb  railway  company  is  not  liable 
to  the  person  injured,  unless  the  negligence  on 
the  part  of  such  railway  company  is  the  prox- 
imate cause  of  the  injury,  and  the  injary  is  the 
natural  and  probable  consequence  of  the  neg- 
ligence of  the  company  in  allowing  the  cross- 
ing to  be  blocked,'  and  the  injury  ought  to  hare 
been  foreseen  in  the  light  of  the  attending  cir- 
ca mstanees, 

3.  A  railwu  company,'  having  a  station  at  a 
given  point  by  Implication  Invites  persons  to 
come  upon  the  premises  for  business,  and  it  ia 
the  doty  of  the  company  to  be  reasonably  sure 
that  it  is  not  inviting  them  into  danger,  and 
to  that  end  the  company  must  use  care  and 
prudence  to  render  the  premises  safe  for  the 
visit. 

4.  Even  though  a  railroad  company  holds 
oat  SQch  invitation,  and  a  person  desirioff  to 
take  passage  on  the  train  of  the  defendant 
company  accepts  such  invitation,  the  company 
is  not  liable  for  an  Injury  to  such  person  unless 
it  is  shown  that  the  premises  were  not  safe 
for  the  visit,  and  that  it  ought  to  have  been 
foreseen  that  a  person  attempting  to  reach  the 
depot  of  the  company  was  Uable  to  be  injured. 

5.  In  an  action  against  a  railway  company 
to  recover  damages  for  injuries  received,  the 
petition  mnst  show  that  the  injary  was  the 
natural  and  probable  consequence  of  the  neg- 
ligent and  wrongful  act  of  the  defendant  com- 
pany, and  that  the  defendant  company  ought 
to  have  foreseen  such  Injury  in  the  ll^ht  of  the 
attending  circumstances;  and  a  petition  which 
fails  to  show  such  facts  by  proper  averments 
does  not  state  a  cause  of  action,  and  an  objec- 
tion to  the  introduction  of  evidence  on  the 
ground  that  the  petition  does  not  state  facts 
ftnfricient  to  constitute  &  cause  of  action  will 
be  sustained. 

(SjIlabuB  by  the  Court.) 

Error  from  district  court,  Orant  county;  be- 
fore Justice  John  I*  McAtee. 

Action  by  Ella  J.  Mayne  against  the  Chica- 
go, Kock  Island  &  Pacific  Bailway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
OTor.  Affirmed. 

Tbls  IB  an  action  brongbt  In  the  district 
conrt  of  Grant  county  by  the  plaintiff  In  er- 
ror against  the  defendant  in  error  to  recover 
damages  in  the  sum  ot  94,000,  alleged  to  bare 
been  guatalned  by  reason  of  the  n^lg«ice  of 
tbe  defendant  In  error,  the  matorbU  facta  in 
relation  to  such  alleged  negligence  being  stat- 
ed In  the  petition  as  follows:  "That  on  the 
mining  of  June  28^  1900,  this  plaintiff  de- 
sired to  take  the  passenger  train  of  the  de- 
fendant 'railway  company  as  a  passenger  (m ' 


the  north  and  east  bound  train,  and  toe  that 
purpose  had  her  preparations  made,  and  was 
ready  to  start  to  the  d^t  of  tbe  defendant 
railway  company  to  await  the  arrival  ot  said 
train;  tbat  she  was  ready  to  go  to  said  depot 
so  as  to  arrive  there  a  few  minutes  In  ad- 
vance of  the  time  scheduled  for  the  arrival  of 
said  train;  tbat  sbe  <mly  had  a  sbint  dis- 
tance to  go,  having  stopi;>ed  tbe  night  pre- 
vious at  a  bouse  only  a  short  distance  from 
said  depot,  on  the  street  used  as  tbe  principal 
business  thoroughfare  of  said  town  of  Ben- 
foow;  tbat  when  she  was  ready  to  start  for 
said  depot  there  was  a  freight  train  of  the 
defendant  railway  company  swltdiing  on  said 
side  traA  aforesaid,  and  nmnlng  tbe  engbie 
and  cars  thixeon,  and  plaintiff  did  not  at- 
tempt to  cross  said  track  at  tbat  time,  be- 
lieving it  to  be  dangorous,  and  believing  tbat 
the  defendant  company  would  cause  said 
freight  train  to  stop  switching  and  running 
said  cars  and  engine  up  and  down  aald  track 
before  the  time  tm  the  arrival  of  the  pasarm- 
ger  train,  and  would  clear  a  pKssageway  tor 
pwsons  desiring  to  go  to  said  depot  for  tiie 
purpose  of  taking  said  passenger  train;  tbat 
plaintiff  waited  for  the  purpose  of  seeing  if 
said  train  would  stop  switching  or  a  passage- 
way wouM  be  cleared  until  tbe  time  was  dose 
fOT  Uie  arrival  ot  said  train,  and  sbe  could 
see  the  smoke  from  tbe  engiae  ot  said  pas- 
senger train  as  It  approached  In  tbe  distance 
from  tiie  sontti.  Thereupon  plaintiff  started 
to  go  over  to  said  depot,  to  see  If  sbe  could 
get  to  said  depot,  and  believing  that  vrix&i 
she  got  near  said  depot  that  a  passageway 
would  be  opened  up  so  tbat  she  could  pass 
through,  and  get  to  said  depot;  tbat  sbe  went 
over  toward  said  depot  over  and  by  tbe  path 
used  by  persons  generally  going  to  said  d^t 
on  foo^  and  leading  to  tbe  nmb  aid  of  said 
depot;  tliat  when  sbe  came  near  to  said 
freight  train  on  said  side  track  said  train 
had  been  stopped,  and  sold  train  closed  up, 
making  a  s<^id  oontlnuons  train  of  cars  com- 
plet^y  bloddng  said  pathway,  so  that  Ae 
could  not  get  to  the  depot  by  .tbat  route;  here- 
upon she  started  to  go  to  the  south  to  take 
tbe  way  m  route  ot  getting  to  the  d^iot 
usually  used  by  teams  and  wagons  in  going 
to  and  from  said  depot,  as  berelnbefore  set 
out,  but  learned  tiiat  It  wu  also  Uocked  by 
said  freight  train,  and  sbe  could  not  pass 
that  way;  and  plaintiff  allies  the  fact  to  be 
tbat  said  freight  train  was  a  solid,  ramtlnnoiis 
train  of  cars  extending  a  long  distance  ea(A 
way  botib  abore  and  below  said  depots  and 
between  her  and  said  depot,  and  cranpletely 
Shutting  off  access  to  said  depot  by  any  ot 
tbe  usually  travded  or  used  ways  or  routes; 
tbat  tbe  only  way  by  wblcb  plaintiff  oould 
then  get  to  said  depot  was  to  go  around  said 
fredgbt  train,  and  tor  this  purpose  she  started 
to  the  nortb,  seld  freight  train  being  headed 
nwth,  and  the  engine  ot  said  train  being  near 
the  ninth  end  ot  said  rtde  track,  and  about 
at  the  sooth  end  of  the  stock  pens  ot  the  de- 
fendant railway  company  at  said  statkm; 
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that  plaintiff  went  north  and  around  said  en- 
gine and  train,  and  started  south  to  go  to  the 
depot;  that  by  tliis  time  the  pnsseng^  train 
of  the  defendant  railway  company,  and  upon 
"n-hich  the  plaintiff  desired  to  take  passage, 
was  rapidly  approaching  said  station,  coming 
north;  that  plaintiff  hastened  to  get  to  said 
deiwt,  walking  rapidly  down  the  right  of  way 
ot  the  defendant  railway  company,  and  that 
by  reason  of  the  proximity  of  said  approach- 
ing passenger  train  plaintiff's  attention  was 
directed  to  it;  that  between  plalutlft  and  the 
depot  of  defendant  were  two  mall  catchers,  or 
cranes,  erected  and  maintained  on  the  west 
side  of  the  main  track  of  defendant's  rail- 
way; that  said  cranes  or  mall  catchers  were 
situated  a  few  feet  out  from  the  track,  and 
heavy  beams  or  ties  extended  from  the  base 
of  said  cranes  or  catchers  to  said  truck,  said 
beams  being  similar  in  size  to  the  ties  used  in 
the  road  bed  of  the  railway;  that  said  beams 
or  ties  were  about  6  or  8  inches  In  height 
from  the  ground,  and  about  eight  inches  wide 
Bt  the  top;  that  the  space  in  between  said 
beams  or  ties  was  vacant,  and  not  Oiled  up 
with  dirt;  that,  In  order  to  get  to  the  d^t, 
plaintiff  attempted  and  was  compelled  to  pass 
over  said  beams  or  ties  projecting  between 
said  mail  cranes  or  catchers  and  the  main 
track;  that  plaintiff  is  a  large,  heavy,  fleshy 
woman,  and  as  she  went  to  pass  over  said 
ties  or  beams  aforesaid  in  some  manner  she 
tripped,  and  fell  heavily  upon  said  ties  or 
beams;  that  she  was  walking  as  carefully  as 
she  could  under  the  circumstances,  and  that 
said  fall  was  not  caused  by  any  fault  or  neg- 
ligence upon  her  part;  that  she  struck  her 
face  and  nose  violently  upon  one  of  said  ties, 
or  some  hard  substance  there  at  the  time, 
bruising  her  face  badly,  and  causing  her  nose 
to  bleed  profusely;  that  she  struck  her  right 
hand  and  shoulder  upon  said  ties,  or  the  rail 
of  the  railroad  track,  or  some  hard  substance, 
In  such  a  manner  as  to  violently  wrench  and 
strain  the  muscles  and  tendons  of  her  hand 
and  arm,  and  to  brutee  her  shoulder,  and 
cause  her  hand,  arm,  aud  shoulder  to  be- 
come inflamed  and  swell,  and  be  very  painful; 
that  i^Intiff  struck  her  knee  In  falling  upon 
8am<^  hard  substance,  badly  bruising  it,  and 
causing  It  to  swell  and  become  greatly  dis- 
colored, and  Injuring  the  kneecap;  that  by 
said  fall  plaintiff  sustained  an  Injury  In  the 
chest  and  spine,  and  to  the  muscles  of  the 
back,  and  she  suffers  almost  continual  pain 
from  said  Injury."  An  answer  was  filed  to 
the  petition,  the  case  came  on  for  trial,  a  jury 
was  impaneled  and  sworn,  and  a  statement 
on  behalf  of  the  plaintiff  was  made  to  the 
Jury.  The  plaintiff  was  called  as  a  witness 
In  her  own  behalf,  and,  after  one  or  two  pre- 
liminary questions  had  been  asked,  the  de- 
fendant objected  to  the  Introduction  of  any 
evidence  under  the  petition  upon  the  ground 
that  the  petition  did  not  sttite  a  cause  of  ac- 
tion, and  also  moved  for  judgment  on  the 
Btatemeut  of  counsel  for  plaintiff  to  the  Jury. 
These  objections  were  sustained  by  the  court, 


and  the  jury  was  dlscliarged.  Judgment  was 
rendered  in  favor  of  the  defendant  for  costs, 
motion  for  new  trial  was  overruled,  and  plain- 
tiff appealed  to  this  court. 

Ma'ckey  &  Simons,  for  plaintiff  In  error. 
M.  A.  Low,  W.  F.  tWans.  0.  O.  Blake,  and  £L 
E.  Blake,  fbr  defendant  In  error. 

PANCOAST,  J.  (after  stating  the  facts). 
We  shall  consider  this  case  in  the  light  of 
the  objection  to  the  introduction  of  evidence 
under  the  petition  upon  the  ground  that  the 
same  did  not  state  a  cause  of  action,  rather 
tlian  from  the  standpoint  of  the  objection  to 
the  statement  of  counsel  to  the  Jury,  as  we 
doubt  the  propriety  of  sustaining  an  objec- 
tion to  the  introduction  of  evidence,  and  ren- 
dering Judgment  because  the  statement  of 
counsel  to  the  Jury  does  not  make  out  a 
prima  facie  case.  Elaborate  briefs  liave 
been  flled  in  tlils  case  by  both  parties,  and 
numerous  cases  cited,  yet  no  case  Is  cited 
directly  In  point,  or  which  lays  down  suffi- 
cient general  principles  upon  which  a  deci- 
sion can  be  based  in  this  case.  Indeed,  coun- 
sel for  defendant  In  ^ror  admit  that  tlie 
cases  In  point  are  few.  We  have  heea  on- 
ablt2  to  find  any  case  containing  some  of  the 
material  points  In  the  case  at  bar,  yet  nu- 
merous cases  are  to  be  found  which  lay  down 
principles  which  are  applicable  here.  There 
is  one  grave  defect  In  the  petition  in  that  It 
falls  to  state  that  the  freight  train  occupy- 
ing the  side  track  and  blocking  the  main 
crossing  to  the  depot  coutlnned  to  so  Uock 
the  way  until  the  passenger  train  arrived, 
or  until  a  time  so  near  the  arrival  of  the 
passenger  train  that  persons  desiring  to  take 
passage  could  not  have  reached  the  depot  in 
time  to  purchase  tickets,  check  their  bag- 
gage, etc.  The  nearest  that  the  petition 
comes  to  a  statement  of  that  kind  Is  that  the 
plaintiff  waited  "until  the  time  was  close 
for  the  arrival  of  said  passenger  train,  and 
she  could  see  the  smoke  from  the  engine  of 
said  passenger  train  as  It  approached  In  the 
distance  from  the  south.  Thereupon  plain- 
tiff started  to  go  over  to  said  depot,  to  see  If 
she  could  get  to  said  depot,  and  believing 
that  when  she  got  near  said  dqmt  that  a 
passageway  would  be  opened  up  so  that  she 
could  pass  through  and  get  to  said  d^mt; 
that  she  went  over  toward  said  depot  over 
and  by  the  path  used  by  persons  generally 
going  to  said  depot  on  foot,  and  leading  to 
the  north  end  of  said  depot;  that  when  she 
came  near  to  said  freight  train  on  said  side 
track  said  train  had  been  stopped,  and  said 
train  closed  up.  making  a  solid  continuous 
train  of  cars  completely  blocking  said  path- 
way, so  that  she  could  not  get  to  the  depot 
by  that  route."  Thereupon  she  started  to  go 
south,  aud,  learning  that  the  sonth  crossing 
was  blocked,  and  she  could  not  pass  that 
way,  she  revei*Bed  her  st^s,  and  went  north. 
How  long  a  time  this  was  before  the  pas- 
senger train  reached  the  depot  cannot  be 
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determined  from  the  petition;  or  whether  or 
not  the  freight  train  did  open  up  a  way 
for  passragcrs  to  cfosb  the  side  track  be- 
tween that  time  and  the  time  of  the  arrival 
of  the  passenger  train  Is  not  stated,  and  can- 
not be  determined  from  the  petition.  This, 
we  think,  is  material,  in  order  to  show  neg- 
ligence In  the  fli'st  Instance  upon  the  part  of 
the  defendant.  Bat  conceding  that  the  de- 
fendant railway  company  was  negligent  In 
blocking  the  usual  way  to  the  depot,  was 
such  negligence  the  proximate  cause  of  'the 
Injury  sustained?  It  Is  not  sufficient  that 
the  defendant  was  negligent,  but  such  neg- 
llg^ce  must  have  been  the  proximate  cause 
of  the  injury,  for  no  negligence  can  fomish 
the  foundation  of  an  action  for  damages  un- 
less It  was  the  proximate  cause  of  the  In- 
Jury.  1  Thomp.  Xcg.  fi  44.  And  In  order 
that  an  act  of  negligence  shaU  be  deem- 
ed the  proximate  cause  of  the  Injury  It  must 
be  such  that  a  person  of  ordinary  Intelll- 
gence  would  have  foreseen  that  the  acci- 
dent was  liable  to  be  produced  thereby.  A 
proximate  cause  Is,  therefore,  probable  cause; 
or,  in  other  words,  that  the  circumstances 
were  such  that  the  Injuries  resulting  might 
have  been  foreseen  as  likely  to  result  from 
the  wrongful  act,  or  was  the  natural  and 
probable  consequence  of  tlie  wrongful  acL 
Atkinson  t.  Transportation  Co.  (Wis.)  18  N. 
W.  TC4,  50  Am.  Bep.  352;  Armll  T.  Ballroad 
Co.  (Iowa)  30  X.  W.  42.  As  stated  by  Mr. 
Justice  Strong  in  RaUroad  Co.  v.  Kellogg,  94 
U.  S.  409,  24  L.  Ed.  25G:  "But  It  Is  generally 
held  that,  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounUng  to  wan- 
ton wrong,  Is  the  proximate  cause  of  an  in- 
jury. It  must  appear  that  the  lujnry  was  the 
natural  and  probable  consequence  of  the  neg- 
ligence or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  In  tiie  light  of  the  at- 
tending circumstances."  Can  we  say  that 
the  injury  In  this  case  ought  to  have  been 
foreseen  by  the  defendant  company  when 
the  company  oegllgeutly  blocked  the  usual 
patbway  to  the  d^ot  building?  If  not.  tben 
the  injury  was  not  the  natural  and  probable 
consequence  of  the  negligratce  or  wrongful 
act'  It  may  be  conceded  that  It  should  have 
been  foreseen  that  a  person  wishing  to  take 
passage  upon  the  train  of  the  defendant 
company,  finding  the  usual  pathway  to  the 
depot  blocked  by  a  freight  train,  would  seek 
some  other  mode  of  ingress  to  the  depot; 
and  it  may  be  conceded  that  the  only  other 
ingress  to  the  depot  in  this  case  was  that 
sought  by  the  plalntiCF  In  going  around  the 
engine  and  b^ween  the  two  tracks,  but  it 
does  not  a^kear  that  the  route  so  taken  was 
not  a  reasonably  safe  one,  or  that  It  should 
have  been  foreseen  by  a  person  using  ordi- 
nary care  tliat  the  accident  was  liable  to  oc- 
cur. So  far  as  can  be  ascertained  from  the 
averments  in  the  petition,  we  think  the  Im- 
mediate and  proximate  cause  of  the  injury 
in  this  case  was  the  tripping  of  the  plaintiff 
at  the  point  where  she  attempted  to  cross  the 


ties  which  extended,  beyond  the  rails  for  the 
purpose  of  supporting  the  cranes  or  mail 
catchers.  It  was  not  negligence  on  the  part 
of  the  defendant  company  to  have  these  ties 
in  place  at  that  point  There  must  have 
been  a  conslderaUe  space  between  the  main 
track  and  the  side  track.  There  is  no  state- 
ment in  the  petition  to  lead,  one  to  believe 
that  the  route  taken  along  near  the  main 
track  over  these  ties  was  the  only  one  that 
could  have  been  tak«i  by  the  plalntiCC.  For 
aught  that  appears,  except  the  statement 
that  there  was  some  brush  or  other  obstmc- 
tious  near  that  point  the  balance  of  the 
space  may  have  been  entirely  open  and 
smooth.  Nor  ain  we  tell,  from  the  allega- 
tions of  the  petition,  how  the  plaintiff  came 
to  fall  or  trip.  It  does  not  seem  that  those 
ties,  which  were  several  feet  apart,  and  not 
to  exceed  eight  Inches  square,  were  really 
dangerous  to  a  person  traveling  on  foot  In 
daylight,  or  that  an  injury  might  have  been 
anticipated  If  one  should  attempt  to  reach 
the  depot  by  that  route.  We  do  not  think 
that  any  person  using  ordinary  cantton 
would  have  apprehended  dai^er  in  traveling 
along  that  point;  nor  can  we  believe  that  a 
person  using  ordinary  care  and  caution 
would  have  been  injured.  What  Is  usual  the 
law  requires  a  person  doing  a  wrong  to  an- 
ticipate and  provide  against  but  the  law 
does  not  require  that  even  a  wrongdoer  shall 
anticipate  and  provide  against  the  unusual. 

f^pecial  attcnU<A  Is  called  by  the  defend- 
ant to  the  case  of  Bennett  T,  Railroad  Co., 
102  U.  S.  on,  26  li.  i:d.  236.  The  facts  In 
that  case,  however,  are  so  entirely  different 
from  the  facts  In  the  case  at  bar  that  the 
rule  laid  down  there  Is  not,  and  cannot  be, 
followed  as  the  rule  here.  In  that  case  the 
company  negligently  left  open  a  hatchway 
in  a  building  through  which  the  passeogers 
had  to  pass  In  order  to  reach  the  place  for 
taking  passage,  and  a  passenger  traveling 
along  what  was  the  usual  route  and  the  way 
prepared  by  the  company  to  reach  the  point 
of  passage.  In  the  nighttime,  there  being  no 
liglits  provided  to  enable  him  to  choose  bis 
way,  coming  to  the  open  hatchway,  fell  Into 
the  same.  'H.ere  there  was  not  only  negli- 
gence on  the  part  of  the  company,  but  that 
negligence  was  the  immediate,  proximate 
cause  of  the  Injury,  and  the  Injured  person 
was  using  dne  care  in  passing  over  the  route 
prepared  by  the  defendant  company  for 
reaching  its  trains  and  boats.  It  is  true,  in 
that  case,  as  in  this,  the  company  did,  by 
Implication,  invite  the  parties  to  come  upon 
the  premises  for  business,  and  it  was  the  du- 
ty of  the  company  to  be  reasonably  sure  that 
It  was  not  inviting  them  into  danger,  and  to 
that  end  the  company  must  use  care  and 
prudence  to  render  the  premises  safe  for  the 
visit.  Can  we  say  In  the  case  at  bar  that  the 
path  by  which  the  plaintiff  undertook  to 
reach  the  depot  was  not  safe  for  a  person 
traveling  in  the  daytime?  If  it  had  been  aft- 
er dark,  a  different  condition  would  have  ex- 
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isted.  The  element  of  negligence  would  have 
been  there.  The  plaintiff  would,  perhaps, 
have  had  the  same  right  to  attempt  to  reach 
the  depot  by  the  route  taken,  and  It  might 
be  conceded  that  there  would  have  be^  no 
reasonable  ground  to  believe  that  there  was 
danger;  yet  on  account  of  the  darfeness,  no 
light  being  established,  It  ought  to  have  been 
foreseen  or  expected  that  a  person  would 
stumble  oyer  the  ties  whldi  had  been  laid 
for  the  foundation  of  the  crane,  or  that  it 
ought  to  have  beoi  foreseen  that  the  plalntUf 
might  fall  into  any  dangerous  place,  if  Oiere 
was  one.  But  that  would  not  have  been  this 
case,  because  there  are  elnnents  entralng 
Into  such  a  case  that  do  not  exist  here.  The 
petition  does  not  show  that  the  Injury  was 
the  natural  and  probable  consequence  of  the 
wrobgful  act  of  the  def«idant  company,  aod 
that  It  ou^t  to  have  been  foreseoi  In  the 
light  of  the  attending  circumstances.  We 
therefcwe  conclude  tbat  the  petltlrai  does  not 
state  a  cause  of  actlcm,  and  that  tiie  court 
did  not  err  In  sustaining  the  objection  to  the 
introdnctl(ni  of  evidence  under  it. 

Tin  Judgment  is  afBrmed,  all  the  Justices 
concnrrlng,  except  IBWIN.  J.,  abs^t; 


(U  Okl.  S7» 

LIYEBPOOL  &  L.  &  O.  INS.  OO.  v.  T.  BC. 

BIGHABDSON  LUMBBB  CO. 

(Supreme  Court  of  Oklahoma.    Feb.  18,  iW2.) 

CONTRACT— PAROL  EVIDBNCB— INSURANCB 
—APPLICATION. 

1.  The  execution  of  a  coQtract  in  writing 
fiupersedes  all  the  oral  ncKOtiations  or  Btipula- 
tioaa  concerning  Its  matter  which  jncceded  or 
accompanied  the  execution  of  the  lUstrnment. 

2.  Where  the  terms  of  a  written  contract  are 
clear,  plain,  explicit,  end  free  from  all  am- 
biguity,  parol  testimony  is  not  admissible  to 
chflnge  or  vary  its  terms. 

3.  An  applicant  for  insurance,  who  accepts  a 
policy  the  provisions  of  which  are  plain,  clear, 
and  free  from  all  ambiguity,  is  chargeable  with 
IcDOwledge  of  its  terms  and  legal  effect.  It  is 
the  duty  of  the  assured  to  read  and  know  the 
contents  of  the  policy  before  he  accepts  it,  and 
where  he  fails  or  neglects  to  do  so  he  is  e»> 
topped  from  denying  Icnowlcdge  of  its  terms 
and  conditions,  unless  he  alleges  and  proves 
that  he  was  induced  cot  to  read  the  pohcy  by 
some  trick  or  fraud  of  the  other  iurty> 

(SyllabuB  by  the  Court.) 

Brror  from  district  court,  Oklaboma  coun- 
ty; before  Justice  B.  F.  BurwelL 

Action  by  the  T.  M.  Blchardson  Lumber 
Company  against  the  Liverpool  ft  London  ft 
Globe  Insorance  Company.  Judgment  for 
plaintiff,  and  defendant  tetngs  error.  Be- 
versed. 

Stuart  &  Gordon  and  John  W.  Bhartel,  for 
plaintiff  In  error.  Howard  &  Ames,  for  de- 
fendant In  error. 

HAINEB.  J.  This  was  an  action  brought 
by  the  T.  M.  Richardson  Lumber  Company 
Rgnlnst  the  LIrerpool  &  London  St  Globe  In- 
surance Company  to  recover  upon  a  fire  In- 

1 1,  Sm  Insuranos,  voL  2^  CodL  mg.  |  XBL 


Burance  policy  Issued  cm  December  7,  1896^ 
for  a  loss  occasioned  by  fire  on  June  12, 18D7. 
The  property  covered  the  hisurance  voUej 
is  described  as  follows:  "On  Its  stoc^  of 
lumber,  latb,  shingles,  posts,  piclcets,  sash, 
and  doors,  while  contained  In  the  sheds  and 
yards  situated  on  the  north  side  of  the  C.  O. 
&  G.  Bailroad,  In  the  town  at  Bed  Oak,  L  T. 
*  *  *  Clear  space  and  seventy-flve  pa  cenL 
company  Insurance  clauses  attadied."  The 
policy  contained,  among  otb^  the  following 
provislM):  "Warranted  by  the  assured  tbat 
a  clear  space  of  two  hundred  feet,  tramways 
excepted,  shall  be  always  maintained  between 
the  lumber  hereby  insurad  and  any  mill  or 
other  manufacturing  establishment,  or  else  this 
policy  shall  be  void."  The  policy  was  writ* 
ten  by  the  local  agoit  of  the  Insurance  com- 
pany at  Oklahoma  City.  OkL.  and  d^vered 
to  the  defenOant  In  extoe  witii  the  said  dear 
space  claiue  attached  ia  a.  ctmsi^eaaim  place 
on  the  face  of  said  pc^cy.  Tlie  defendant  In 
error  accepted  the  poUcy  as  thus  written,  and 
paid  the  premium  tli«ef«-,  which  was  $2JiO 
per  hundred  where  the  policy  contained  the 
clear  sp^ce  dauae  No  objection  was  made 
to  the  conditions  In  the  policy  tbe  d^md- 
ant  In  error.  The  undisputed  testimony  shows 
that  tiie  clear  space  lumber  dause  was  not 
maintained  by  the  defmdant  In  error,  and 
that  the  lumba  which  was  destn^red,  for 
which  the  plaintiff  In  the  court  below  seAs 
to  recover,  was  located  In  the  yard  and  aheds, 
and  that  the  sheds  were  adjoining  tlie  mlU. 
There  was  no  testimmiy  to  show  fbBt  then 
was  any  written  or  verbal  agreement  or  un- 
derstanding between- the  plaintiff  and'  defend- 
ant that  the  clear  space  lumber  clause  dumld 
not  be  Insrated  In  Uie  policy.  There  was  no 
averment  In  the  ^alntlff's  pettUon  of  mistake 
or  fraud,  and  there  Is  no  pnxtf,  <w  evoi  a  sor- 
gestim,  of  mistake  or  tnni  In  the  teetwd.  A 
Jury  having  been  waived  the  cause  was  tried 
by  the  court  Then  wss  no  objectbm  to  any 
of  the  evldmce  Introduced  by  either  the  ^In- 
tlfl  or  def  CTdant 

The  cause  was  tried  on  the  theory  thst 
since  the  local  agent  and  the  state  agent  had 
examined  the  pn^rty  and  knew  the  sttoatlon 
there<tf  prlw  to  the  time  tlie  Insurance  p^ley 
was  wilttoi  by  the  local  agent  and  d^versA 
to  the  Insured,  the  defendant  thereby  waived 
the  clear  space  t^nse  In  Its  policy,  and  was 
esb^ed  from  defeating  plaintiff's  recovery 
upon  the  policy;  and  this  Is  the  eontentlan  of 
the  defendant  In  oror.  We  think  the  conten- 
tion of  counsel  f<a  defendant  in  armr  Is  desr^ 
ly  unsound  and  untenabla,  The  ccmtraet  Is 
dear  and  explicit.  There  Is  no  doabt  or  sm- 
blgolty  in  its  tnms  and  provlshnts.  There 
is  no  rule  <tf  law  better  settled  upon  reason 
and  authority  than,  where  the  terms  of  a  writ- 
ten contract  are  dear,  plain,  ezidldt;  and  free 
from  all  ambiguity,  that  parol  testimony  Is  In- 
admissIUe  to  change  or  wy  Its  toms.  In 
Inaurance  Co.  v.  Lyman,  15  WalL  OU.  21  L. 
Bid.  246,  It  was  hdd  by  the  supreme  court  nt 
the  United  States  that  parcrt  testimony  Is  not 


Digitized  by  Google 


OH)  UYEBPOOL  A  L  ft  a.  INS  CO.  t. 


T.  U.  RIOHABDSOH  LUUBXB  Oa  98T 


Mlmls^ble  to  show  that  a  parol  contract  of  to- 
•orance  was  made  before  a  loss  occurred, 
where  the  written  contract  was  executed,  de- 
livered, and  paid  tot  afterwards,  and  that 
where  the  terms  of  the  contract  were  reduced 
to  writing,  signed  by  one  party  and  accepted 
by  the  other  when  the  premlam  was  paid, 
neither  psrty  can  abandon  that  instrament  as 
of  no  Talue  In  ascertaining  what  the  contract 
was,  and  resot^  to  the  verbal  negotlatlona 
which  were  preliminary  to  its  execution,  for 
that  purpose,  and  all  previous  negotlatloiia 
and  verbal  statements  are  merged  and  ex- 
cluded when  the  parties  assent  to  a  written 
Instmment  as  expressing  the  agreement  In 
iDsurance  Co.  v.  McMaster,  SO  C.  C.  A.  532, 
87  Fed.  63,  the  circuit  court  of  appeals  of  the 
Eighth  circuit  held  tbat  an  applicant  for  lit- 
surance,  who  accepts  pc^cles  the  provisions 
of  which  are  plain,  clear,  and  free  from  all 
ambiguity,  Is  chargeable  with  knowledge  of 
the  ienaa  and  legal  effect  of  these  contracts. 
It  Is  bis  duty  to  read  and  know  the  contents 
of  the  policies  before  accepting  them,  and, 
where  he  falls  to  do  so,  he  Is  estopped  from 
denylns  knowledge  thereof,  unless  he  proves 
that  he  was  dissuaded  from  reading  the  poii- 
cies  hy  some  trick  or  fraud  of  the  other  party, 
and  ttist  no  represtmtatlQu.  promise,  or  agree- 
ment made,  or  opinion  expressed,  in  the  pre- 
Tions  parol  negotlatlcs^  as  to  the  terms  or 
legal  effect  of  tho  resulting  written  agree- 
ment, can  be  permitted  to  prevail,  either  at 
law  or  tn  equity,  over  the  plain  piovisliHis 
and  just  interi^etation  of  the  contract,  In  the 
absence  of  some  artifice  which  concealed  its 
terms  and  prevoited  the  complainant  from 
reading  It  In  Insurance  Co.  t.  Mowry,  96 
U.  S.  544,  547.  24  L.  Ed.  674.  the  policy  pro- 
Tided  that  It  should  be  void  and  wholly  for- 
feited it  the  {Hremiums  were  not  punctually 
paid.  The  agent  who  procured  the  policy 
agreed  with  the  Insured  that  the  company 
■honld  give  notice  when  the  premiums  fell 
due;  but  this  agreement  was  not  contained  in 
ttie  policy.  The  company  failed  to  give  notice, 
and  the  Insured  failed  to  pay  the  premium. 
The  agreement  of  the  agoit  before  the  policy 
tasned  was  claimed  to  be  an  estoppel  of  the 
company  against  Insisting  upon  the  forfeiture 
of  the  policy.  Mr.  Justice  Field,  Id  ddivo* 
tag  the  ofrinlon  of  the  court,  said:  "All  tore- 
tIoub  verbal  arrangements  were  merged  In 
the  written  agreemcDt.  The  nuderstanding 
of  the  parties  as  to  the  amount  <^  the  Insur- 
ance, the  conditions  upon  wbldi  It  should  be 
payable,  and  the  premium  to  be  paid,  was 
there  expressed,  for  the  very  purpose  of  avoid- 
ing any  controversy  or  question  respecting 
them.  •  •  •  An  estoppel  cannot  arise 
from  a  promise  as  to  future  actions  wdth 
respect  to  a  right  to  be  acquired  upon  an 
agreement  not  yet  mad&  •  •  •  doc- 
trine baa  no  placa  or  application  when  the 


statement  relates  to  rights  depending  niKia 
contracts  yet  to  be  made,  to  which  the  per- 
son complaining  is  to  be  a  party.  He  has  It 
In  his  power.  In  such  cases,  to  guard  in  ad- 
vance against  any  consequences  of  a  subset 
quent  change  of  intention  and  conduct  by 
the  person  with  whom  he  is  dealing.  For 
compliance  with  arrangements  respecting  fu- 
ture transactions  parties  must  provide  by 
stipulations  in  their  agreemwts  when  reduced 
to  writing.  The  doctrine,  carried  to  the  ex- 
tent for  which  the  assured  contends  in  this 
case,  would  subvert  the  salutary  rule  that  the 
written  contract  must  prevail  over  previous 
verbal  arrangements,  and  open  the  dow  to  all 
the  evils  which  that  mle  was  Intended  to  pre- 
vent White  V.  Ashton,  51  N.  Y.  280;  Blge- 
low.  Estop.  437.  441;  White  v.  Walker,  81 
III.  422;  Faxton  v.  Faxton,  28  Mich.  159." 

Section  822  of  our  Statutes  of  1893,  In  rela- 
tion to  contracts,  reads  as  follows:  "The 
execution  of  a  contract  In  writing,  whether 
the  law  requires  It  to  be  written  or  not,  super- 
sedes all  the  oral  negotiations  or  stipulations^ 
concerning  Its  matter,  wblch  preceded  or  ac- 
companied the  execution  of  the  Instrument** 
This  principle  Is  •not  only  In  harmony  with 
the  provisions  of  our  statute  in  relation  to 
contracts,  and  In  consonance  with  sound  rea- 
son, but  it  is  so  clearly  and  fully  settled  by 
the  decisions  of  our  federal  comrts  that  we 
deem  It  unnecessary  to  dte  and'  review  other 
cases.  Applying  these  well-settled  principles 
to  the  case  at  bar.  we  hold  that  since  the  T. 
M.  Richardsou  Lumber  Company,  the  d^end- 
ant  in  error,  accepted  and  paid  the  premium 
on  its  policy  of  Insurance,  the  terms  of  which 
w^e  plain,  clear,  and  free  from  all  ambiguity, 
it  was  chargeable  with  knowledge  of  the  can- 
dltlons  and  legal  effect  <^  the  provialons  am- 
tained  In  the  contract  It  was  Its  duty  to 
examine,  read,  and  know  the  contents  of  the 
policy  before  accepting  and  paying  the  pre- 
mlmn  therefor,  and.  having  failed  or  neglect- 
ed to  do  so,  tt  Is  estopped  from  denying 
knowledge  of  Its  terms  and  conditions,  unless 
It  avers  and  proves  that  Its  offlcw  or  ag«it 
who  acc^ted  the  policy  was  induced  not  to 
read  the  same  by  stmie  fraud  or  trick  of  the 
agent  of  the  Insurance  company.  The  plain- 
tiff having  violated  the  express  provisions  of 
the  contract  of  vrarranty  in  relation  to  the 
clear  space  clause.  It  tba«by  rendered  Its 
policy  void.  Upon  the  Issues  framed  In  this 
case  and  the  evidraice  presented  by  the  rec- 
ord, the  appellee  cannot  recover  upon  the 
policy. 

The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial  and  to  proceed 
in  accordance  with  the  views  horeln  express- 
ed. All  the  Justices  concurring,  except  BUB- 
WELL,  J.,  who.  having  presided  In  tlw  court 
below,  did  not  slL 
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LIVERPOOL  &  L.  &  G.  IXS.  CO.  t.  T.  M. 
RICHARDSON  LUMBER  CO. 

(Supreme  Court  of  Oklahoma.    July  17,  1002.) 

CONTRACTS— PAROL    EVIDENCE— INSURANCEJ- 
CONUITIONS  OF  POLICY— WAIVER— 
AUTHORITY  OP  OFFICERS. 

1.  It  is  a  fuDdanieatal  rule  of  law  tbat  parol 
coDtcmporaneoua  evidence  is  inadmissible  to 
voutradit-t  or  vary  the  terms  of  a  valid  written 

instrumcut. 

2.  Wheu  parties  have  dt-libfrately  entered  in- 
to a  written  contract  iii  tiuch  terms  as  import 
a  lexal  oblij^ution,  without  any  uncertainty  as 
to  the  object  or  intention  ot  »uch  transaction, 
it  is  conclusively  presumed  tbst  the  whole 
transaction  of  the  partieii,  and  the  extent  and 
manner  of  tbeir  undertaking,  was  reduced  to 
writing;  and  all  oral  testimony  of  previous  ne- 
gutiatious  or  statementtj  between  the  parties, 
or  contemporaneous  therewith,  are  merged  in 
the  written  fnstrumeDt,  in  the  absence  of  fraud 
or  mutual  mistake  of  the  parties. 

3.  A  contract  in  writing,  if  its  terms  are  free 
from  doubt  or  ambiguity,  must  be  permitted  to 
speak  for  itself,  and  cannot  by  the  courts,  at 
the  instance  of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence,  unless  in  case 
of  fraud  or  mutual  mistake  of  facts,  and  this 
principle  is  applicable  to  contracts  of  insur- 
ance. 

4.  A  stipulation  in  an  insurance  policy  which 
reads.  "Warranted  by  the  assured  that  a  clear 
space  of  ^00  feet,  tramways  excepted,  shall  al- 
ways be  maintained  between  the  lumber  here- 
by insured  and  any  mill  or  other  manufactur- 
ing establishment,  or  else  this  policy  shall  be 
void."  is  a  reasonable  and  competent  provision 
to  insert  or  attach  to  the  policy. 

5.  It  is  reasonable  and  comnetent  for  insur- 
ance companies  to  provide  in  tneir  policies  that 
no  officer,  agent,  or  other  representative  of  the 
company  shall  have  ,the  power  to  waive  such 
stipulation  of  warranty,  unless  indorsed  thereon 
or  added  thereto. 

0.  Where  an'insarance  policy  contains  such  a 
stipulation  of  warranty,  and  provides  that  no 
officer,  agent,  or  other  representative  of  the 
company  shall  have  the  power  to  waive  any 
condition  or  provision  of  the  policy,  unless  such 
waiver  shall  be  written  upon  or  attached  there- 
to, such  limited  grant  of  authority  is  the  meas- 
ure of  their  power. 

7.  Where  such  limitation  is  expressed  in  the 
Ijolicy,  the  assured  is  presumed  to  bare  notice 
aud  knowledge  of  such  limitation,  and  is  bound 
thereby. 

8.  Where  the  waiver  relied  on  Is  the  act  of 
an  agent  of  the  Insurance  company,  it  must  be 
shown  that  the  agent  bad  express  authority 
from  the  company  to  make  the  waiver,  or  that 
the  company  subsequently,  with  Imowledge  of 
Hhe  facts,  i-atified  the  unauthorized  action  of  the 
agent. 

(Syllabus  by  the  Court.) 

On  rehearing.  Reversed.  For  former  opin- 
Ion,  Bee  69  Pac.  936. 

This  W08  an  action  brought  by  the  T.  M. 
Richardson  Lumber  Compauy  against  the 
Liverpool  &  London  &  Globe  Insurance  Com- 
pany to  recover  upon  a  fire  Insurance  policy 
Issued  on  December  7,  ISOO,  for  loss  oecflsiou- 
ed  by  flre  June  12,  1897.  In  order  that  the 
Important  questions  presented  In  this  case 
may  be  better  understood  In  the  application 
and  discussion  of  the  opinion,  we  deem  it 
proper  to  fully  define  the  issues  upon  which 
tlie  case  was  tried.    The  material  averments 
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In  the  petition  are  as  follows:  "That  the  de- 
fendant, the  Liverpool  &  London  &  Globe  In- 
surance Company,  Is  a  foreign  corporation, 
duly  incorporated  and  doing  a  general  fire 
insurance  business  In  the  territory  of  Okla- 
homa, and  having  a  local  office  at  Oklahoma 
City,  Oklahoma  county,  territory  of  Oklaho- 
ma. That  ou  the  7th  day  of  December,  liOtt, 
for  a  valuable  consideration,  the  defendant, 
the  Bald  I^h-erpool  &  London  &  Globe  Insur- 
ance Company,  entered  into  a  contract  where- 
by it  imdertook  to  Insure,  and  did  insure,  the 
plaintiff  from  all  direct  leas  or  damage  by 
fire  for  a  period  of  oue  year,  extending  and. 
j  continuing  from  12  o'clock  noon  of  December 
I  7,  1800,  to  and  until  12  o'clock  noon  Decem- 
I  ber  7,  18!)7,  to  an  amount  not  exceeding 
twelve  hundred  dollars  (|1,200)  on  Its  certain 
stock  of  lumber,  lath,  ehlngles,  posts,  pickets, 
sash,  and  doors,  while  contained  in  the  sheds 
aud  yard  situnted  on  the  north  side  of  the 
C,  O.  &  G.  Railroad,  in  the  town  of  Red  Oak, 
I.  T,  That  a  copy  of  said  contract  of  Insur- 
ance, made,  executed,  and  delivered  by  the 
defendant  to  the  plaintiff  as  aforesaid,  is 
hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  of  this  petition.  That  on  the 
12th  day  of  Jnne,  18lt7,  a  flre  occurred  at 
plalntlfTs  yard  In  Red  Oak,  I.  T.,  and  entirely- 
consumed  the  propCTty  contained  In  the  said 
yard  and  shed,  and  described  in  the  contract 
of  insurance  aforesaid.  That  the  value  of 
said  property  at  the  time  of  said  fire  was 
the  sum  of  one  thousand  dollars.  That  the 
same  was  totally  destroyed  thereby,  to  the 
plaintiff's  loss  In  the  sum  of  one  thousand 
dollars  ($1,000).  That  the  defendant  was 
promptly  notified  of  the  flre,  and  of  the  loss 
occurring  thereby,  and  within  sixty  days  after 
the  date  of  said  Ore  'proof  of  loss',  was  made 
out  as  stipulated  In  said  policy,  and  delivered 
to  the  defendant's  agent  at  Oklah<Hna  City. 
That  the  plaintiff  has  done  and  performed 
each  and  every  condition  on  its  part  as  stlpa- 
lated  In  said  contract  That  the  defendant 
has  failed  and  neglected  to  adjust  or  pay  the 
loss  accruing  to  the  plaintiff  by  reason  of 
said  Ore,  and  as  It  agreed  to  do  In  said  con- 
tract of  Insurance,  to  plaintiff's  damage  in 
the  sum  of  one  thousand  dollars." 

The  defendant's  answer  to  the  petition  con- 
sisted of  a  general  denial.  Tbereu[>on  tbe 
plaintiff,  by  leave  of  court,  flied  the  following 
amended  petition:  "Comes  now  the  said 
plaintiff  and,  with  leave  of  court  first  had, 
complains  of  said  defendant,  for  that:  (1> 
The  plaintiff  Is  a  corporation  duly  organized 
and  existing  under  the  laws  of  said  territory, 
(2)  The  defendant  is  a  corporation  duly  cw- 
ganlzed  and  existing  under  tbe  laws  of  — ~, 
but  at  all  times  herein  mentioned  has  been 
and  Is  doing  business  as  an  insurer  of  prop- 
erty agnlnst  loss  by  flre  In  the  Indian  Terrl- 
torj'  and  tbe  territory  of  Oklahoma,  and 
maintaining  an  otHcc  and  agent  at  Oklahoma 
City,  said  county.  (3)  On  December  7,  181>G. 
the  plaintiff  being  the  owner  of  and  having 
an  hisurable  iuterest  In  a  certain  stock  of 
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lumbtS',  lath,  shfngles,  posts,  pickets,  Basil, 
and  doors,  coDtained  in  sliedB  and  yard  situ- 
ated, on  the  nortlj  side  of  the  Cboetaw,  Okla- 
homa &  Gulf  Railroad,  in  the  town  of  Ked 
Oak,  in  the  Indian  Territory,  the  plaintiff  and 
defendant  entered  into  a  certain  contract  in 
writing,  the  t^me  being  upon  a  valuable  con- 
sideration duly  paid  by  plaintiff  to  defendant, 
commonly  called  a  'policy  of  insurance,'  a 
true  copy  of  which  is  attached  to  the  original 
petition  herein,  marked  'Exhibit  A,'  which  is 
hereby  made  a  part  hereof,  whereby  the  de- 
fendant insured  the  plalnticr  against  all  di- 
rect loss  or  damage  by  fire  on  said  property 
while  located  as  therein  set  forth  for  a  term 
of  one  year  from  December  7,  1896,  at  noon, 
to  December  7,  1897,  at  noon,  in  the  sum  of 
¥1,200;  and  the  said  contract  was  made  and 
policy  Issued  at  said  Oklahoma  City.  (4)  On 
June  12,  1E07,  and  while  the  plainUff  was 
still  the  owner  and  In  the  possession  and  oc- 
cupancy of  said  property,  and  while  the  same 
was  located  in  the  said  yard  and  sheds,  a  fire 
occurred  therein,  whereby  the  same  was  whol- 
ly consumed  and  destroyed,  the  value  of  the 
same  at  that  time  being  $1,000,  and  consist- 
ing of  125,000  feet  of  dressed  and  undressed 
iumher,  whereby  by  direct  loss  from  such 
fire  the  plaintiff  was  Injured  and  damaged  In 
said  sum  of  $1,000.  <5)  Immediately  after 
such  fire  the  plaintiff  duly  notified  the  defend- 
ant of  such  loss  In  writing,  and  within  less 
than  sixty  days  after  such  loss  the  plaintiff 
rendered  a  atatemeut  to  defendant,  duly  slgn< 
ed  and  sworn  to  by  plaintiff's  officer  and 
agent,  stating  the  knowledge  and  belief  of 
plaintiff  as  to  the  time  and  origin  of  said  fire, 
and  the  interest  of  the  iusnred  and  of  all 
others  tlierein,  and  the  other  matters  and 
things  required  by  the  terms  of  said  policy, 
which  statement  of  proof  of  loss  was  duly  de- 
livered to  and  received  by  said  defendant,  and 
retained  by  it  without  objection  thereto,  nor 
was  an  appraisement  or  any  further  state- 
ment required  by  It  in  accordance  with  the 
terms  of  said  policy.  (0)  The  plaintiff  in  all 
things  bus  done  and  performed  the  acts  and 
things  required  of  It  by  the  terms  of  said 
policy,  and  attended  to  all  requirements  of 
defendant  made  in  accordance  therewith,  ex- 
cept In  this:  That  to  said  policy  of  insurance 
iB  attached  a  certain  condition  entitled  'Lnm- 
ber  Space  Clause'  In  these  words,  to  wit, 
'Warranted  by  the  assured  tliat  a  clear  space 
of  200  feet,  tramways  excepted,  shall  always 
t>e  maintained  between  the  lumber  hereby  in- 
sured and  any  mill  or  other  manufacturing 
establishment,  or  else  this  policy  shall  be 
void.'  But  plaintiff  says  that  immediately 
prior  to  the  making  of  said  contract  of  insur- 
ance the  agents  of  the  defendaut,  duly  au- 
thorized so  to  do,  made  personal  examination 
of  the  property  covered  by  said  policy,  aud  its 
situation,  well  knowing  that  such  clear  space 
did  not  exist  and  would  not  be  made,  and 
prior  to  and  at  the  time  of  entering  Into  said 
eontrnct  and  Issuing  said  policy  waived  said 
condition  and  agreed  to  accc^n  such  risk  as 
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attended  said  contract,  with  said  property.  Its 
location  and  situation  unchanged  In  every  par- 
ticular; but  defendant  has  neglected  and  re- 
fused to  adjust,  settle,  or  pay  said  damage 
and  loss,  although  demand  therefor  has  been 
made.  Wherefore  the  plaintiff  prays  judg- 
ment for  the  sum  of  one  thousand  doUai-s  ' 
($1,000),  interest  thereon  from  June  12,  1897, 
at  7  per  cent,  per  annum,  and  costs  of  suit." 

And  thereupon  the  defendant  filed  the  fol- 
lowing answer:  "Now  comes  the  defendant 
in  the  above  cause  and  denies  each  and  all 
the  allegations  in  plaintiff's  petition.  For  fur- 
ther answer  herein  defendant  says  that  it 
did  not  at  any  time,  through  any  of  Its 
agents,  when  the  policy  sued  on  in  this  ac- 
tion was  written  and  issued,  or  prior  there- 
to, agree  to  insure  any  of  the  lumber  for 
which  suit  is  brought  herein;  that  the  lum- 
ber burned  was  situated  in  a  mill  belonging 
to  tlie  plaintiff,  and  under  the  same  roof 
with  said  mill,  and  the  agents  of  defendant 
did  not  agree  at  any  time  to  Insure  the  lum- 
ber In  said  mill,  nor  in  any  sheds  adjoining 
'the  same,  but  covered  lumber  in  yard  only, 
aud  such  sheds  as  were  not  within  prohib- 
ited space  hereafter  mentioned.  Defendant 
further  says  that  under  and  by  virtue  of  a 
clause,  known  in  said  policy  as  a  'lumber 
space  clause,*  which  was  a  warranty  on  the 
part  of  the  assured,  the  assured  warranted 
that  a  continuous  clear  space  of  two  hundred 
feet  should  always  be  maintained  between 
the  lumber  insured  and  any  mill  or  other 
manufacturing  establishment,  else  the  pol- 
icy should  be  void;  that  this  lumber  space 
clause  aferesald  was  Inserted  in  and  pasted 
on  the  face  of  the  policy  sued  on  in  this 
cause,  and  the  assured  accepted  said  policy 
with  said  lumber  space  clause  in  the  same, 
and  loiew  that  It  existed  as  a  part  of  said 
policy.  Defendant  says  that,,  notwithstand- 
ing said  clear  space  clause,  plaintiff  did  not 
maintain  a  space  of  two  hundred  feet  be- 
tween the  lumber  which  was  burned  and 
its  manufacturing  establishment,  which  con- 
sisted of  a  planing  mill  and  sawmill,  and  tlio 
same  being  operated  at  the  time  by  the 
plaintiff  for  the  purpose  of  manufacturing 
and  planing  lumber.  The  defendant  says 
that  the  agents  of  the  defendant  company 
had  no  authority  to  issue  policies  of  insur- 
ance on  lumber  without  inserting  said  clear 
space  clause,  and  were  especially  prohibited 
by  said  company  from  doing  so;  that  by  the 
terms  of  the  policy  of  insurance  sued  on  in 
this  case  the  agents  of  the  defendant  are 
prohibited  from  waiving  any  clause  or  pro- 
vision which  amoouts  to  warranty,  and 
which,  if  not  observed,  would  render  the 
policy  void.  The  defendant  further  says 
that  if  any  agreement  was  made  between 
any  of  its  agents  and  the  plaintiff,  whereby 
the  lumber  In  question  should  be  covered  by 
the  policy  herein  suej}  on,  said  agreement 
was  merged  into  a;fd  destroyed  by  the  In- 
sei*tlon  of  said  clear  space  clause  in  said 
policy,  because  defendant  says  that  all  the 
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lumber  barncd  and  for  which  suit  Is  brought 
herein  was  witliiD  the  prohibited  limits  of 
said  lumber  space  clauee  and  was  not  two 
hiindi^  feet  from  the  mill.  Wherefore  de- 
fendant prays  to  be  dismissed  without  day, 
and  have  judgment  for  Its  costs." 

To  this  answer  the  plaintiff  filed  a  reply 
consisting  of  a  general  deniaL  Upon  the  Is- 
sues thus  framed  the  cause  was  tried  by  the 
court,  a  jury  having  been  waived,  upon  the 
following  agreed  statement  of  facts:  "It  is 
agreed  by  and  between  the  attorneys  for  the 
plaintiff  and  defendant  In  this  cause  that 
the  case  shall  be  tried,  heard,  and  deter- 
mined upon  the  following  agreed  statement 
of  facts:  It  Is  agreed:  That  D.  0.  Richard- 
son, if  present,  would  testify  as  follows: 
He  Is  an  interested  party;  a  stockholder  In 
the  plaintiff  company;  Its  manager;  waa 
such  when  the  policy  sued  on  was  written; 
had  chaise  of  the  business  at  Bed  Oak, 
where  the  property  destroyed  was  situated 
when  destroyed,  W.  H.  Ebey  was  local 
agent  of  defendant  at  Oklahoma  City;  that 
the  witness  Van  ValkMiburg  was  and  is' 
state  agent  and  adjuster  for  defendant;  that 
the  said  Ebey  applied  to  witness  to  provide 
Insurance  for  plaintiff;  that  witness  inform- 
ed him  he  could  do  so  If  he  wished,  but  that 
plaintiff  would  make  no*  written  appUcatlon 
for  such  insurance;  that  said  Van  Valken- 
burg  and  Ebey  went  to  Red  Oak  for  tlie  pur- 
pose of  examining  the  situation  of  the  prop- 
erty and  deciding  whether  to  write  policies 
thereon;  that  afterwards  said  Ebey  wrote 
and  delivered  the  policy  sued  on  in  this  ac- 
tion; that  the  same  Is  for  the  amount  and 
on  the  property  requested  by  witness  of 
said  Ebey;  that  the  sheds  mentioned' in  said 
policy  were  the  only  sheds  plaintiff  had  at 
that  place  at  the  time  the  property  was  ex- 
amined by  sai4  agents  and  said  p^lcy  writ- 
ten; that  witness  had  no  notice  whatever  of 
want  of  authority  on  the  part  of  said  Et>ey 
to  write  said  policy,  or  to  insure  the  prop- 
erty therein  described,  until  after  the  same 
was  destroyed  by  fire;  that  plaintiff  bad  no 
such  notice;  that  plaintiff  believed  said  pol- 
icy to  be  valid,  and  relied  on  it  as  such,  and 
relied  upon  and  believed  in  the  authority  of 
said  Ebey  to  make  such  contract  of  Insur- 
ance. That  he  would  further  testify  that  no 
policy  of  Insurance  bad  been  written  on  any 
of  the  property  of  the  plaintiff  at  Red  Oak 
since  the  sheds  were  built,  and  that  he  es- 
pecially desired  Insurance  on  the  lumber 
therein,  and  requested  the  said  Ebey  to 
write  such  insurance  in  the  amount  men- 
tioned in  said  policy,  as  at  that  time  the 
same  was  not  covered  by  Insurance;  that 
the  property  described  In  said  policy  was  de- 
stroyed, as  alleged  in  the  amended  petition, 
at  the  time  named,  and  was  of  the  value 
claimed,  and  proof  of  loss  and  demand  for 
payment  were  made  as  required  by  said 
policy;  that  Ebey  and  Van  Valkenburg  were 
fully  acquainted  with  the  location  of  all  of 
the  property  of  plaintiff  at  Red  Oak  when 


said  policy  was  written,  and  there  was  no 
agreement  or  understanding  that  any  change 
should  be  made  therein,  and  that  the  plain- 
tiff did  not  then  intend  to  make  any  change, 
and  was  not  requested  to  do  so  by  said 
agents  of  defendant,  but  plaintiff  requested 
said  insurance  upon  the  same  as  it  then' was, 
and  such  examination  was  made  for  the  par> 
pose  of  determining  whether  the  same  would 
be  written,  and  after  such  examination  the 
said  policy  was  written  and  deUraed  to 
plaintiff  without  any  further  convocation, 
imderstandlng,  or  agreement  whatever,  and 
from  that  time  was  relied  upon  as  a  valid 
Insurance  of  the  property  insured,  and  no 
other  Insurance  was  taken  thereon.  M.  W. 
Van  Valkenburg,  If  present,  would  testify  aa 
follows:  1  am  state  agent  for  the  Uver- 
pool  &  London  &  Globe  Insurance  Company. 
My  territory  is  Kansas.  Indian  Territory, 
and  Oklahoma.  I  went  to  Red  Oak  with  W. 
H.  Ebey  to  look  at  the  lumber  in  the  yarda 
of  the  Richardson  Lumber  Company  for  the 
purpose  of  Insurance.  When  I  examined 
the  same  I  authorized  Insurance  on  the  lum- 
ber in  the  yard,  but  not  In  the  sheds  adjoin- 
ing the  mill.  At  that  time  my  company  was 
not  seeking  insurance  on  mills  and  lumber, 
or  fixtures  In  the  same.  Neither  the  mill 
nor  the  lumbear  In  the  same,  or  any  sheds 
adjoining  the  same,  was  Intended,  so  far  as 
I  knew,  to  be  covered  by  the  policy  sued  on, 
and  I  never  told  Mr.  Richardson,  or  led  him 
to  heileve,  that  this  was  the  fact.  The 
"clear  space  clause"  was  Inserted  In  this  pol- 
icy In  order  to  protect  the  company  against 
loss  or  hazard  by  reason  of  the  lumber  be- 
ing less  than  two  hundred  feet  from  the 
mill.  Neither  I  nor  Mr.  Et>ey  was  author- 
ized by  the  company  to  waive  the  "clear 
space  clause";  the  company  requiring  the 
lumber  or  clear  space  clause  to  be  attached 
to  all  policies  covering  lumber.  The  pre- 
mium charged  on  this  mill  risk  was  (6.00  per 
hundred.  The  premium  on  lumber  at  Red 
Oak.  under  this  policy,  with  the  clear  space 
or  lumber  clause  attached  to  the  policy  was 
$2.50  per  hundred.  $2.50  per  hundred.  In 
other  words,  was  the  premium  charged  for 
the  Insurance  under  this  policy,  and  not 
¥0.60.  The  sheds  c(mtainhig  lumber  at  Bed 
Oak  were  connected  with  and  adjoining  the 
mill,  and  tJiere  was  no  space  whatever  be- 
tween the  sheds  and  the  lumber  la  the  same 
and  the  mill.  They  were  all  under  the  same 
roof.  In  my  authorization  to  Ageat  Ebey 
to  write  on  lnml>er.  I  distinctly  stated  that 
he  should  give  the  Ut^^hwI  &  London  & 
Globe  no  insurance  on  the  mUI  or  contenti, 
for  the  reason  that  we  considered  said  mills 
extremely  hazardous.  Had  sheds  been  erect- 
ed in  the  yards  during  the  life  of  our  policy, 
two  hundred  feet  from  the  mill  would  have 
covered  lumber  In  there.  I  never  saw  the 
policy  form  until  after  the  fire,  and  eren  tf 
I  had  I  never  should  have  contemplated  Its 
covering  lumber  In  mill  or  sheds  attached, 
as  the  question  of  insuring  lumber  In  miU 
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or  sheds  attached  was  never  mentioned, 
(The  defendant  company  had  no  notice  of 
-any  agreement  to  Insure  lumber  in  the  mill 
or  sheds  attached,  as  testified  to  by  witness 
Richardson.)  There  was  other  lumber  In 
the  yard  covered  by  this  policy,  which  was 
not  within  the  prohibited  space,  and  which 
constituted  the  principal  stock.*  T.  M.  Up- 
sbaw,  if  present,  would  testify  as  follows: 
'I  wrote  the  policy  In  question.  At  the  time 
I  did  so  I  was  managing  Ebey's  business, 
and  wrote  the  words  "lumber  In  sheds  and 
yards,"  for  the  reason  that  I  had  never  writ- 
ten a  policy  without  covering  lumber  la 
sheds,  this  being  In  the  usual  form.  Ebey 
gave  me  no  Instructions  whatever  as  to  the 
writing  of  this  policy.  I  attached  the  "dear 
space  clause"  to  the  policy,  because  this 
clause  was  attached  to  all  policies  covering 
lumber  yards.'  The  witness  Richardson 
knew  that  the  rate  on  this  mill  was  $6.60. 
and  that  If  any  lumbOT  was  In  the  same  the 
rate  would  be  the  same  on  that.  It  la  fur- 
ther agreed  the  deposition  of  W.  H.  Ebey 
shall  be  read  as  his  testimony  herein.  It  Is 
further  agreed  that  prior  to  and  at  the  time 
of  issuing  this  policy,  sued  on  herein,  said 
W.  H.  Ebey  was  the  agent  of  defendant, 
with  the  usual  powers  to  solicit  Insurance, 
make  contracts  in  reference  thereto,  issue 
-policies,  and  collect  premiums." 

The  deposition  of  W.  H.  Ebey,  above  refer- 
red to,  Is  as  follows:  "Interrogatory  1:  You 
may  state  your  name,  age,  place  of  residence, 
■and  occupation.  Answer  to  Interrogatory  1: 
W.  H.  Ebey;  age,  34;  Terrel.  TexM.  Inter- 
rogatory 2:  Where  did  you  reside.  In  what 
business  were  you  engaged,  and  what  rela- 
tion did  you  bear  to  the  defendant,  the  Liver- 
pool &  London  &  Globe  Insurance  Company, 
on  and  prior  to  December  7,  1806?  Answer 
to  interrogatory  2:  Resided  at  Oklahoma  City, 
O.  T.;  was  engaged  In  the  Insurance  busi- 
ness; was  agent  for  the  Liveri>ool  &  London 
■A  Globe  Insurance  Company.  Interrogatory 
3:  Are  you,  and  were  you  prior  to  December 
7,  1896,  acquainted  with  Mr.  M.  W.  Van  Val- 
kenburg,  and  did  you  know  fals  business,  and 
the  relation,  if  any,  he  bore  to  the  defendant 
insurance  company?  Answer  to  Interroga- 
tory 3:  I  knew  Mr.  M.  W.  Van  Valkenburg  as 
state  special  agent  of  the  Liverpool  &  London 
•A  Globe  Insurance  Com[>any.  Interrogatory 
4:  You  may  state  whether,  on  or  about  De- 
-cember  7, 1896,  as  the  agent  of  the  defendant, 
joa  made  or  wrote,  or  had  made  or  written, 
4  contract  or  policy  of  insurance  upon  certain 
lumber,  shingles,  etc.,  for  $1,200,  for  the 
plaintiff  T.  M.  Richardson  Lumber.  Company, 
the  property  being  situated  at  Red  Oak,  In 
the  Indian  -Territory.  Answer  to  Int^roga- 
tory  4:  Yes.  Interrogatory  5:  You  may  state 
whether,  previous  to  writing  said  policy,  Mr. 
Van  Valkenburg  and  yourself  made  a  visit 
to  Red  Oak;  and.  If  so,  for  what  purpose  you 
went  there.  Answer  to  Interrogatory  6:  Yes; 
Hr.  Van  Valkenburg  and  myself  visited  Red 
Oak,  I.       for  the  purpose  of  inspecting  the 


T.  M.  Richardson  lumber  plant,  to  determine 
whether  or  not  Mr.  Van  Valkenburg  would 
authorize  me  to  write  insurance  on  same. 
Interrogatory  6:  You  may  describe  the  .mills 
and  yards  of  plaintiff  as  you  found  them  at 
Red  Oak  upon  the  occasion  of  that  visit.  An- 
swer to  interrogatory  6:  It  would  be  difficult 
for  me  to  describe  the  plant  with  sufiicl^t 
accuracy  to  be  Intelligible.  Interrogatory  7: 
How  much  of  a  clear  space,  if  any,  was  there 
between  the  lumber  In  the  yards  and  sheds 
and  the  mills,  and  how  near  were  the  yards 
and  sheds  to  the  mills?  Answer  to  interroga- 
tory 7:  There  was  over  200  feet  clear  space 
between  the  mill  and  lumber  piles,  but  do  not 
remember  distinctly  as  to  sheds.  Interroga- 
tory 8:  You  may  state  what  conditions,  if  any, 
were  attached  to  the  taking  of  the  risk  la 
way  of  making  or  creating  a  clear  space. 
What  was  said  on  the  subject?  What  deci- 
sion was  arrived  at  by  you  and  Van  Valken- 
burg as  to  taking  the  risk  as  it  stood,  or  as 
to  first  requiring  a  change  to  be  made  In  tiie 
location  or  situation  of  the  mills  and  lumber 
in  the  yards  or  sheds?  Answer  to  interroga- 
tory 8:  I  will  answer  this  question  in  a  gen- 
eral way  by  stating  that  Mr.  Van  Valken- 
burg, after  Inspecting  the  plant,  was  satis- 
fled  with  same  and  authorized  a  liberal  line 
to  be  written.  Nothing  was  said  -to  me  by 
Mr.  Van  Valkenburg  about  changes.  He  was 
satisfied  to  write  the  risk  just  as  It  stood. 
Interrogatory  9:  You  may  state,  If  you  know, 
whether  or  not  the  visit  of  yourself  and  Mr. 
Van  Valkenbnrg  to  Red  Oak  was  not  to  ex- 
amine the  situation  and  condition  of  the  mUls 
and  lumber  In  yards  and  sheds,  for  the  pur- 
pose of  determining  whether  the  defendant 
would  write  the  Insurance  on  them  as  they 
stood,  and  whether  It  was  decided  to  do  so, 
and  was  done,  and  whether  anything  was 
said,  and,  if  so,  what,  to  any  one  connected 
with  the  plaintiff,  about  making  any  changes 
before  the  risk  would  be  taken,  and,  if  any 
conversation  was  bad.  with  whom  and  what 
it  was.  Answer  to  Interrogatory  9:  Mr.  Van 
Valkenburg  visited  Red  Oak  to  see  whether 
or  not  Mr.  Van  Valkenburg  would  authorize 
me  to  write  Insurance  on  the  T.  M.  Richard- 
son sawmill  plant.  After  Inspecting  same, 
authority  was  given  me  to  write.  Mr.  Van 
Valkenburg  had  a  talk  with  T.  M.  Richardson 
at  Red  Oak.  Nothing  was  said  In  mj  pres- 
ence about  any  changes." 

The  court  found  the  Issues  tor  the  plaintiff 
and  against  the  defendant,  and  rendered  Judg- 
ment for  the  sum  of  $1,000,  with  Interest  and 
costs,  as  prayed  for  In  plaintiff's  petition.  A 
motion  for  new  trial  was  duly  filed,  consid- 
ered, and  overruled  by  the  court  From  such 
Judgment  and  ruling  of  the  court  the  defend- 
ant brings  tbe  case  here  on  appeal  for  t»- 
Tlew. 

HAINER.  J.  (after  Stating  the  facts). 
Briefly  stated,  the  evidence  is  as  follows: 
That  W.  H.  Ebey  was  the  local  agent  of  the 
Insurance  company  at  Oklahoma  City,  and  M. 
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W.  Van  Vnlkenburg  was  state  ageot  or  ad- 
juster for  the  state  of  Kansas  and  for  Ok- 
lahoma and  Indian  Territories;  that  Ebey  so- 
licited the  Insurance  from  Richardson,  who 
was  the  manager  of  the  T.  M.  Richardson 
Lumber  Company,  the  defendant  in  error; 
that  the  Insured  informed  him  that  no  writ- 
ten appiicatiou  would  be  made,  but  that  he 
could  write  the  company  a  policy  if  be  so 
desired;  that  Van  Valkenburg  and  Ebey ' 
thereupon  went  to  Red  Oak.  I.  T,,  for  the 
purpose  of  examining  the  situation  and  can- 
ditlou  of  the  property,  to  determine  whether 
the  policy  should  be  Issued;  the  property  of 
the  insured  consisted  of  a  stock  of  lumber 
situated  in  the  yards  and  sheds  of  said  lum- 
ber company;  that  Van  Valkenburg  Informed 
him  that  he  was  satisfied  with  the  risk,  and 
authorized  the  local  agent  to  write  a  "liberal 
policy";  the  policy  was  then  written  by  a 
clerk  of  the  local  agent,  and  afterwards  de- 
Ilvwed  to  Richardson,  who  accepted  the  pol- 
icy, and  paid  the  premium.  It  further  ap- 
pears that  Ebey  had  the  usual  powers  to 
solicit  insurance,  make  contracts  In  reference 
thereto,  issue  policies,  and  collect  premiums. 
There  was  no  indorsement  on  the  policy  or 
added  thereto  that  any  of  the  stipulations  or 
conditions  therein  contained  were  waived,  and 
there  was  no  Issue  tendered  or  evidence  of- 
fered  tliat  the  policy  was  void  on  the  ground 
of  fraud  or  mutual  mistake  of  the  parties. 
The  policy,  which  Is  the  subject  of  contro- 
versy in  this  action,  contains,  among  other 
tilings,  the  following  stipulation:  "Warrant- 
ed by  the  assured  that  a  clear  space  of  200 
feet,  tramways  excepted,  shall  always  be 
maintained  between  the  lumb^  hereby  in- 
sured and  any  mill  or  other  manufacturing 
establishment,  or  else  this  policy  shall  be 
void." 

It  is  a  fundamental  rule  of  law  that  parol 
testimony  Is  Inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument.  If 
Its  terms  are  free  from  doubt  and  ambiguity. 
Greenleaf  In  his  work  on  Evidence  (volume  1, 
§  275).  states  the  rule  as  follows:  "When 
parties  have  deliberately  put  thtir  wgage- 
ments  Into  writing.  In  such  terms  as  Import  a 
legal  obligation,  without  any  nncertalnty  as 
to  the  object  or  e:<:tent  of  such  engaganent. 
It  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent 
and  manner  of  their  undertaking,  was  reduced 
to  writing;  and  all  oral  testimony  of  previous 
colloquium  between  the  parties,  or  of  conver- 
sation or  declarations  at  the  time  when  It  was 
completed  or  afterwards,  as  it  would  tend  in 
many  Instances  to  substitute  a  new  and  dif- 
ferent contract  for  the  one  which  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of  one 
of  the  parties,  is  rejected."  Starkie.  In  his 
work  on  Evidence  (J>th  Am.  Ed.  p.  687),  thus 
states  the  rule:  "It  is  likewise  a  general  and 
most  Inflexible  rule  that  wherever  written  in- 
struments are  appointed,  either  by  the  re- 
qutr^sient  of  law  or  by  the  compact  of  the 
parties,  to  be  the  repositories  and  memorials 


of  tmth,  any  other  evidence  Is  excluded  from 
being  used,  either  as  a  substitute  for  such  in- 
struments or  to  contradict  or  alter  tbem. 
This  Is  a  matter  both  of  principle  and  policy, 
— of  principle,  because  such  Instruments  are 
in  their  nature  and  origin  entitled  to  a  much 
higher  degree  of  credit  than  parol  evldwce; 
of  policy,  because  It  would  e  attended  with 
great  mischief  If  those  instruments  upon 
which  mra's  rights  depraded  were  liable  to  be 
Impeached  by  loose  collateral  evidence."  Sec- 
tion 822  of  our  Statutes  of  1893,  In  relation 
to  contracts,  reads  as  follows:  "The  ececu- 
tion  of  a  contract  In  writing,  whether  the  law 
requires  It  to  be  written  or  not,  supersedes  al} 
the  oral  negotiations  or  stipulations  concern- 
ing its  matter,  which  preceded  or  accompsDled 
the  execution  of  the  instrument." 

In  Insurance  Co.  v.  Thomas,  3  Johns.  Cas. 
1,  in  an  action  upon  a  policy  of  insurance, 
where  parol  evidence  was  oCfered  to  vary  the 
terms  of  a  written  Instrument,  Mr.  Justice 
Kent  said:  "The  next  point  is  whether  the 
parol  proof  be  admissible  to  explain  the  con- 
tract, and.  If  it  be,  what  Is  the  effect,  In  the 
present  case,  of  such  proof.  I  know  no  rule 
better  established  than  that  parol  evidenee 
shall  not  be  admitted  to  disannul  or  substan- 
tially vary  or  extend  a  written  agreement. 
The  admission  of  such  testimony  would  be 
mischievous  and  Inconvenient  Parol  evi- 
dence is  to  be  received,  in  the  case  of  an  am- 
blgultas  latens,  to  ascertain  the  Identity  of  a 
person  or  thing;  but,  before  the  parol  evi- 
dence Is  to  be  received  in  such  case,  the 
latent  ambiguity  must  be  made  out  and 
shown  to  the  court.  In  the  present  instance 
there  is  no  ambiguity.  The  language  of  the 
contract  throughout  is  conslstrat  and  explicit 
This  general  rule  of  law  has  been  particularly 
and  emphatically  applied  to  policies  (Skin.  54>, 
and.  except  In  the  special  Instance  of  ex- 
planations resulting  from  the  usage  of  trade, 
they  have  never  been  allowed  to  be  contra- 
dicted by  parol  agreements."  In  Insurance 
Co.  V.  Mowry,  9C  U.  S.  544,  547,  24  L.  Ed. 
674,  the  policy  provided  that  It  should  be 
v<^d  and  wholly  forfeited  If  the  premiums 
were  not  pimctually  paid.  The  ag^t  who 
procured  the  policy  agreed  with  the  Insured 
that  the  company  should  give  notice  when  the 
premiums  fell  due,  but  this  agreement  was 
not  contained  In  the  policy.  The  company 
failed  to  ^ve  notice,  and  the  Insured  failed 
to  pay  the  premium.  The  agreement  of  the 
agent  before  the  policy  Issued  was  claimed 
to  be  an  estoppel  of  the  company  against  to- 
sistlng  upon  the  forfeiture  of  the  policy.  Mr. 
Justice  I'leld,  In  delivering  the  opinion  of  the- 
court  said:  "All  previous  verbal  arrange- 
ments were  merged  in  the  written  agreement. 
The  understanding  of  the  parties  as  to  the 
amount  of  the  Insurance,  the  conditions  upon 
which  it  should  be  payable,  and  the  premium 
to  be  paid,  was  there  expressed  for  the  very 
purpose  of  avoiding  any  controversy  or  ques- 
tion respecting  them.  *  *  *  An  estoppel 
cannot  arise  from  a  promise  as  to  future  ac~ 
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Hon  with  respect  to  a  rlebt  to  be  acqnlied 
upon  an  agreement  not  yet  made;  •  •  • 
Tbe  doctrine  has  no  place  or  application  when 
the  atatenieut  relates  to  rights  depending  up- 
on contracts  yet  to  be  made,  to  which  the 
person  complaining  la  to  be  a  party.  He  has 
It  !n  bis  power  In  soch  cases  to  guard  In 
adrance  against  any  consequences  of  a  sub- 
seqoent  change  oX  Intention  and  coodnct  by 
the  person  with  whom  he  Is  dealing.  For 
compliance  wltb  arrangements  respecting  fu* 
tore  transactions  parties  must  provide  by  stip- 
nlations  In  their  agreements  when  reduced  to 
writing.  The  doctrine,  carried  to  the  extent 
for  which  the  assured  contends  In  Oils  case, 
would  subvert  the  salutary  rule  thnt  the  writ- 
ten contract  must  prevail  met  previous  verbal 
arrangements,  and  open  the  door  to  all  the 
evils  which  that  rule  was  Intended  to  pre- 
vent. White  T.  Ashton,  61  N.  T.  280;  Blge- 
low.  Estop.  437,  441;  White  t.  Walker.  31 
IIL  422;  Fajtton  t.  Faxon.  28  Mich.  15J)." 
In  Insurance  Co.  t.  Lyman.  15  Wall.  664,  21 
L.  Ed.  240.  Mr.  Justice  Miller.  In  delivering 
the  opinion  of  tbe  -supreme  court  of  the  Unit- 
ed Stutes,  said:  "Undoubtedly  a  valid  verbal 
contract  for  insurance*  may  be  made,  and, 
when  It  Is  relied  on  and  Is  unembarrassed  by 
any  written  contract  for  the  same  Insurance, 
It  can  be  proved  and  become  the  foundation 
of  a  recovery  as  In  ail  other  cases  wbra-e  con- 
tracts may  be  made  either  by  parol  or  in 
writing.  But  It  is  also  true  that  when  there 
is  a  written  contract  of  Insurance  It  must 
have  tlie  same  effect,  as  the  adopted  mode  of 
expressing  what  the  contract  Is.  that  It  has 
in  other  clasttes  of  contract,  and  must  have 
tbe  same  effect  In  excluding  parol  testimony 
in  Its  application  to  It  that  other  written  In- 
struments bare.  Counsel  for  the  defendants 
in  error  here  relies  on  two  propositions,  name- 
ly, that  the  policy,  though  executed  January 
5th,  Is  really  but  tbe  expression  of  a  verbal 
contract  made  the  Slst  day  of  December  pre- 
vious, and  that  tbe  loss  of  the  vessel  between 
those  two  dates  does  not  invalidate  the  con- 
tract, though  known  to  the  Insured  and  kept 
secret  from  tbe  Insurers;  and.  secondly,  tliat 
they  can  abandon  the  written  contract  alto- 
gether and  recover  on  tbe  parol  contract  We 
do  not  think  that  either  of  these  propositions 
is  sound.  Whatever  may  have  twen  the  pre- 
cise facts  concerning  the  negotiations  for  a 
renewal  of  the  Insurance  previous  to  the  exe- 
cution of  the  policy,  they  evidently  had  refer- 
ence to  a  written  contract  to  be  made  by  the 
company.  When  tbe  company  came  to  make 
this  Instrument  they  were  entitled  to  the  In- 
formation which  tbe  plaintiff  had  of  the  loss 
of  the  vessel.  If,  then,  tbey  had  made  the 
policy.  It  would  hsve  l>ound  tbem,  and  no 
qnestion  could  have  been  raised  of  the  valid- 
ity of  the  instrument  or  of  fraud  practiced 
by  the  iosnrcd.  On  the  other  hand,  if  they 
had  refused  to  make  a  policy,  no  lujury  would 
bnve  been  doue  to  the  plaintiffs,  and  tbey 
wonld  then  liave  stood  on  their  parol  contract. 
If  Uiey  bad  one.  and  did  not  need  a  policy 


procured  by  fraudulent  concealmrait  of  a  ma- 
terial fact  at  the  time  It  was  executed  and 
the  premium  paid.  To  permit  tbe  plaintiffs, 
therefore,  to  prove  by  parol  that  the  contract 
of  Insurance  was  actually  made  before  the 
loss  occurred,  though  aecuted  and  ddlvered 
and  paid  fw  aftowards,  Is  to  contradict  and 
vary  the  terms  of  the  policy  In  a  matter  ma- 
terial to  the  contract  which  we  understand 
to  be  opposed  to  tbe  rule  on  that  subject  In 
the  law  of  Louisiana  as  welt  as  at  the  com- 
mon law.  We  think  It  equally  dear  that,  the 
terms  of  the  contract  having  been  reduced  to 
writing,  signed  by  one  party  and  accepted  bj 
the  other  at  the  thne  the  premium  <a  tosur- 
ance  was  paid,  neither  party  can  abandon 
that  instrument  as  of  no  value  In  ascertain- 
ing what  tbe  contract  was,  and  resort  to  tbe 
verbal  negotiations,  which  were  preliminary 
to  Its  execution,  for  that  purpose.  The  doc- 
trine Is  too  well  settled  tbat  all  previous  nego- 
tiations and  verbal  statements  are  merged 
and  excluded  when  the  parties  assent  to  a 
written  instrument  as  expressing  the  agree- 
ment" In  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Ass'n,  183  U.  8.  S08.  22  Sup.  Ct 
133,  46  L.  Ed.  313,  the  supreme  court  of  tbe 
United  States,  In  discussing  this  Id^itlcal 
question,  said:  **Contracts  In  writing.  If  in 
unambiguous  terms,  must  be  permitted  to 
speak  for  tbemselves,  and  cannot  by  the 
courts,  at  the  Instance  of  one  of  the  parties, 
be  altered  or  contradicted  by  parol  evidence, 
unless  in  case  of  fraud  or  mutual  mistake  of 
facts;  and  this  principle  is  applicable  to  cases 
of  Insurance  contracts." 

The  policy  sued  on  In  this  case  is  plain 
and  explicit  and  free  from  all  doubt  or  am- 
biguity. There  is  no  allegation  In  tbe  peti- 
tion of  fraud  or  mistake,  and  none  Is  claimed 
or  shown;  and  hence  parol  testimony  was 
Inadmissible  and  Incompetent  to  vary  or 
change  the  terms  and  conditions  of  the  p*  .cy, 
and  all  previous  negotiations  and  statements 
between  tbe  Insurer  and  assured  were  merged 
In  tbe  policy.  The  question  then  arises:  Did 
tbe  Insurance  company,  by  the  acts  and  con- 
duct of  Its  agents,  waive  the  stipulation  In  the 
policy  in  reference  to  the  clear  space  lumber 
clause?  The  policy  provides  the  mode  in 
which  any  stipulation  or  condition  contained 
therein  may  be  waived.  It  is  as  follows: 
"This  policy  Is  made  and  accepted  subject  to 
the  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agree- 
ments, and  conditions  as  may  be  Indorsed 
hereon  or  added  hereto;  and  no  officer,  agrat 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement- indorsed  hereon  or  added  hereto, 
and  as  to  such  provisions  and  conditions  no 
officer,  agent  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  wrlttoi  upon  or 
attached  hereto;  nor  shall  U7  srlvUegs  «r 
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remission  affecting  tbe  Insurance  under  this 
policy  exist  or  be  claimed  by  the  insured,  mi- 
IwB  so  written  or  attached."  In  the  case  of 
Northern  Assur.  Co.  t.  Grand  View  Bldg. 
AsB'n,  183  U.  S.  SOS,  22  Sup.  Ct  133,  46  L. 
KM.  313,  the  snpreme  court  of  the  United 
States  has  recently  construed  an  Insnrance 
policy  containing  the  Identical  stipulations  and 
conditions  that  are  contained  In  this  policy, 
reversing  the  judgment  of  the  circuit  court  of 
appeals  imported  hi  41  G.  G.  A.  207,  101  Fed. 
77,  and  cited  by  ^counsel  for  plaintiff  In  error 
in  support  of  their  contention  In  this  cause. 
Mr.  Justice  Shiraa.  speaking  for  the  supreme 
court  of  the  United  States,  after  an  exhav»t- 
ire  and  able  review  of  authorities,  said: 

"What,  then,  are  the  principles  sustained 
by  the  autborltles  and  applicable  to  the  case 
in  hand?  They  may  be  brl^y  stated  thus: 
That  contracts  In  writing.  If  In  unambiguous 
terras,  must  be  permitted  to  speak  for  them- 
selves, aiid  cannot  by  the  courts,  at  the  In- 
stance of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence;  unless  In  case 
of  ftsud  or  mutual  mistake  of  facts;  that  this 
principle  is  applicable  to  cases  of  insurance 
cimtracts  as  fully  as  to  iKtntracts  on  other 
subjects;  that  provisions  contained  In  Are  in- 
surance policies  that  such  a  policy  shall  be 
void  and  of  no  effect  if  other .  insurance  to 
placed  on  the  property  in  other  companies 
without  the  knowledge  and  consent  of  the 
company,  are  usual  and  reasonable;  that  It  Is 
reasonable  and  competent  for  the  parties  to 
agree  that  such  knowledge  and  consent  shall 
be  manifested  in-  writing,  either  by  Indorse- 
ment upon  the  policy  or  by  other  vnrlting; 
that  It  Is  competent  and  reasouable  for  in- 
surance companies  to  make  It  matter  of  con- 
dition in  their  policies  that  their  agents  shall 
not  be  deemed  to  have  authority  to  alter  or 
contradict  the  express  terms  of  the  policies 
as  executed  and  delivered;  that  where  fire 
insurance  policies  contain  provisions  whereby 
Bgento  may,  by  writing  Indorsed  upon  the 
policy  or  by  writing  attached  thereto,  express 
the  company's  assent  to  other  Insurance,  such 
limited  grant  of  authority  Is  the  measure  of 
the  agenfs  power  in  the  matto-,  and  where 
such  limitation  Is  expressed  In  the  policy,  exe- 
cuted and  accepted,  the  Insured  is  presumed, 
as  matter  of  law,  to  be  avrare  of  such  limita- 
tion; that  insurance  companies  may  waive 
twfeitore  caused  by  nonobservance  of  such 
ccHiditions;  that,  where  waiver  Is  relied  on, 
the  plaintiff  must  show  that  the  company, 
with  knowledge  of  the  facts  that  occasioned 
the  forfeiture,  dispensed  with  the  observance 
of  the  condition;  that,  where  the  waiver  re- 
lied on  Is  an  act  of  an  agent,  it  must  be 
shown  eltber  that  the  agent  had  express  au- 
thority from  the  company  to  make  tbe  waiver, 
or  thiit  the  company  subsequently,  with 
knowledge  of  tbe  facts,  ratified  the  action  of 
the  agent.  In  the  light  of  these  principles," 
continued  the  learned  justice,  "let  us  examine 
the  contract  that  was  made  betweeu  the  par- 
ties to  tbe  controversy  before  us.   The  con- 
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tract  was  In  writing,  and  In  dear  and  nnam- 
blgnouB  terms.  That  contract  provided  tbat 
;  'this  enthre  policy,  unless  oth^wlse  ao  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  If  the  Insured  now  has, 
or  shall  hereafter  mak$  or  procure,  any  other 
contract  of  insnrance,  whether  valid  or  not,  on 
property  covered  In  whole  or  In  part  by  this 
policy,*  and  tiaat  *no  oBScex,  a^nt,  or  other 
representative  of  this  company  aiiall  have 
power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  of 
the  policy  may  be  the  subject  of  agreement 
Indorsed  hereon  o^  added  hereto,  and  as  to 
such  provisions  or  conditions  no  officor,  agen^ 
or  representative  shall  have  power  or  be 
deemed  or  held  to  have  waived  such  prort- 
slons  or  conditions,  unless  such  waiver.  If  any, 
shall  be  written  upon  or  attached  hereto,  nw 
shall  any  privilege  or  pormission  affecting  the 
Insurance  under  this  policy  exist  or  be  claim- 
ed by  the  Insured,  unless  so  written  or  at- 
tached.* Such  betilg  the  contract,  and  the 
yrap&ety  Insured  having  b^en  destroyed  by 
fire  on  June  1,  1898,  and  the  insurance  com- 
pany having  denied  UabiUQr  because  inform- 
ed that  ol^er  Insurance  was  held  by  the  In- 
sured on  the  same  property,  without  the 
knowledge  or  consent  of  the  company,  this 
actlffli  was  brought  It  is  not  pretended, 
as  we  understand  the  plalntltTs  positlffli, 
tbat  by  any  language  or  declaration  of  the 
agent,  at  tbe  time  the  policy  waa  delivered 
and  tb.e  premium  paid,  he  claimed  to  have 
power  to  waive  any  provision  w  condltloa 
of  the  policy,  nor  that  the  plaintiff  was  In- 
duced to  accept  tbe  policy  1^  any  promise 
of  the  agent  to  procure  the  assent  of  the 
company  to  permit  the  outstanding  insur- 
ance and  to  waive  the  condition.  The  plain- 
tiff's case  stands  solely  on  the  pn^oaltlon 
that  because  It  Is  alleged,  and  the  Jnry 
have  foimd,  that  tbe  agrat  bad  notice  or 
knowledge  of  the  existence  of  taumraiice  ex- 
isting in  anoth^  company  at  tbe  time  the 
policy  In  suit  was  executed  and  accepted, 
and  received  tbe  j^remlom  called  f w  tn  0ie 
contract,  thereby  tbe  insurance  company  la 
estopped  from  availing  Its^  of  the  pro- 
tection of  the  conditions  contained  la  the 
policy.  In  other  words,  the  contention  Is 
that  an  agent  with  no  authority  to  d*n^wwg 
with  or  alter  the  conditions  of  the  policy 
could  confer  such  power  upon  himself 
disregarding  the  llmItati<mB  expressed  In  the 
contract;  those  limitations  b^ng  accordlBg 
to  all  the  autliorltles  ]^%Bumably  known  to 
be  Insured.  It  was  not  shown  that  the 
company,  when  It  received  the  premium, 
knew  of  the  outstanding  insurance,  nor  that, 
when  made  aware  of  such  Insurance,  It 
elected  to  ratify  the  act  of  ito  agent  In  ac- 
cepting the  premium.  On  the  contrary,  all 
the  record  discloses  Is  that  the  jury  found 
that  tbe  agent  knew,  when  the  policy  in  the 
defendant  company  was  Issued  and  deliT- 
ered  to  the  plaintiff,  that  there  was  then 
subsisting  fire  Insurance  to  tbe  amount  ai 
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fl.GOO  in  another  fire  InsuraiLce  company, 
and  tbat  such  knowledge  bad  bem  commu- 
nicated to  the  agent  by  or  on  behalf  of  the 
assured.  There  Is  no  finding  that  the  agent 
communicated  to  the  company  w  to  its 
general  agent  at  Chicago,  at  the  time  be 
accounted  for  the  premium,  the  fact  that 
there  was  existing  Insurance  on  the  inrop- 
erty,  and  that  he  had  midertaken  to  waive 
tbe  applicable  condition.  Indeed,  it  appears 
from  the  letter  of  defendant'B  manager  at 
Chicago,  to  whom  the  proofs  of  lose  had 
been  sent,  which  letter  was  pot  In  evldoice 
by  the  plalntlfE  and  is  set  forth  In  the  bill 
of  exceptions,  that  the  additional  insurance 
held  1^  the  plaintiff  was  without  the  knowl- 
edge or  ctmsent  of  the  company;  and  it 
further  appears,  and  was  found  by  the  Jury, 
that  immediately  on  the  company's  being 
informed  of  the  fact,  the  amoimt  of  the 
preminm  was  tendered  by  the  ag^ts  of  the 
company  to  the  Insured.  So  that  that  is 
iK>t  the  qlightest  ground  for  claiming  that 
the  Insurance  company,  with  knowledge  of 
the  factsh  elttier  accepted  or  retained  the 
premium.  The  plaintiff's  case,  at  its  best, 
la  based  on  the  alleged  fact  that  the  agent 
bad  been  informed,  at  the  time  he  d^Tered 
the  policy  and  received  .the  premium,  that 
there  was  other  insurance.  The  only  way 
to  arold  the  defense  and  escape  from  the 
cperatkm  of  tiie  condition,  la  to  hold  that 
it  Is  not  competent  for  flie  insurance  com- 
panies to  protect  themaelTes  by  omdltlons 
of  the  kind  contained  In  this  p^lcy.  So  to 
hold  would,  as  we  hare  Been,  entirely  sub- 
vert well-settled  jolnclples  declared  in  the 
leading  English  and  American  cases,  and 
particularly  in  those  of  this  court  This 
case  Is  an  Illustration  of  the  confuston  and 
uncertainty  which  would  be  occasltmed  by 
permitting  the  introduction  of  parol  evidence 
to  modify  written  contracts,  and  approv- 
ing the  ccmdnct  of  agents  and  persons  ap* 
plying  for  Insurance  in  dlsr^arding  the  ex* 
press  limitations  pot  upon  the  agents  the 
principal  to  be  affected.  It  should  not  e»* 
cape  observation  that  preserving  written 
contracts  flrom  change  or  alteration  by  ver* 
bal  testlmoiiy  of  what  took  place  prior  to 
and  at  the  time  the  parties  put  thehr  agree- 
moits  into  that  forin  la  for  the  bauflt  of 
both  parties.  In  the  present  case,  It  the 
witness  on  whom  the  plaintiff  relied  to  prove 
notice  to  fhA  ai^t  had  died,  or  bad  bagot- 
ten  the  drcumatances,  be  would  thus,  if  he 
had  depended  to  prove  bis  contract  by  evi- 
dence extrinsic  to  the  written  Instromait 
have  fomid  himself  unable  to  do  so-  So, 
on  the  other  side,  if  the  agmt  had  died,  or 
tils  memory  bad  failed,  the  defendant  com- 
pany might  have  been  at  the  mercy  of  tm- 
scnqmlous  and  interested  witnesses.  It  is 
not  an  answer  to  say  that  such  dlffleuJtles 
attend  other  transactions  and  negotlatl<ms, 
for  it  Is  the  knowledge  of  the  IncoovoiIenceB 
that  att«id  oral  evidence  that  has  led  to  the 
custom  of  putting  Impoi'tant  agreemente  in 


wrltli^,  and  to  the  legal  doctrine  that  pro- 
tects thou  when  so  expressed,  and,  when  no 
fraud  or  mutual  mistake  exists,  from  b^g 
changed  or  modified  by  the  testimony  of  wit- 
nesses as  to  conversations  and  negotiations 
that  may  never  have  taken  place,  or  the  real 
nature  and  meaning  of  which  may  have  fad- 
ed from  recollection.    Besides  the  Impor- 
:  tance  of  such  consldei-atlous  to  the  parties 
i  immediately  concerned  in  business  transac- 
■  Hons,  the  community  at  large  have  a  deep 
;  interest  In  the  welfare  and  prosperity  of  such 
;  beneficial  Institutions  as  fire  Insuinnce  com- 
panies.  It  would  be  very  unfortunate  If 
;  prudent  men  would  be  deterred  from  Invest- 
ing capital  in  such  companies  by  having 
j  reason  to  fear  that  conditions  which  have 
:  been  found  reasonable  and  necessary  to  put 
{  into  pollclea  to  protect  the  companies  from 
I  faithless  agents  and  from  dishonest  Insurers 
I  are  liable  to  be  nullified  by  verdicts  based 
!  an  verbal  testimony.** 

"Coming  to  the  decisions  of  our  state 
courts,"  says  the  same  learned  Justice,  "we 
find  that  while  there  Is  some  contrariety  of 
decisions,  the  decided  weight  of  authority  is 
I  to  the  effect  that  a  policy  of  Insurance  In  wrlt- 
I  ing  cannot  be  changed  or  altered  by  parol 
evidCTce  of  what  was  said  prior  or  at  the 
!  time  the  insurance  was  effected;  that  a  con- 
\  dltion  contained  in  the  poUcy  cannot  be  walv- 
:  ed  by  an  agent  unless  he  has  express  au- 
'  thority  so  to  do.  and  then  only  In  the  mode 
1  prescribed  In  the  policy;  and  that  mere  knowl- 
edge  by  the  agent  of  an  existing  policy  of  In- 
;  surance  will  not  affect  the  company,  unless 
[  it  is  affirmatively  shown  that  such  knowl- 
edge was  communicated  to  the  company.  In 
I  Wwcester  Bank  v.  Hartford  Fire  Ins.  Co., 
11  Gush.        90  Am.  Dec.  14S.  which  was  a 
case  of  additioiutl  Insurance,  and  where  one 
I  Smith  testified  that  he  was  agent  for  the  de- 
L  fendant  company  to  Issue  policies,  and  was  In 
1  the  habit  of  receiving  notices  of  additional  In- 
'  surance,  which  he  Indorsed  on  the  policies, 
I  it  was  held  by  the  supreme  Judicial  court  of 
Massachusetts  that  as  it  Is  provided  In  the 
policy  on  which  this  action  is  brought  that 
If  the  assured  or  his  assigns  shall  hweaftOT 
make  any  other  insurance  on  tiie  same  prop- 
erty, and  shall  not  With  aU  reasonable  dili- 
gence give  notice  thereof  to  this  compauff. 
and  have  same  Indorsed  on  this  Instrument 
or  otherwise  acknowledged  by  them  In  writ- 
ing, this  ptdlcy  shall  cease  and  be  of  no  fur- 
ther effect,  and  as,  aftw  the  making  of  this 
policy,  toe  assured  obtained  other  Insnranca 
on  the  same  property,  but  ^d  not  have  the 
same  Indorsed  on  the  policy  or  otherwise  ac- 
knowledged by  the  defendante  In  writing, 
the  policy  was  void,  notwithstanding  there 
was  parol  evidence  tending  to  diow  that  no- 
tice bad  been  given  to  Smith,  the  c(mipany*s 
agent  The  same  court  held  In  Hale  v.  In- 
surance Co.,  6  Gray,  169,  86  Am.  Dec.  410, 
tiiat  a  policy  issued  by  a  mutual  fire  Insur- 
ance company,  whose  by-laws  provided  that 
any  Insurance  subsequently  obtained  without 
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the  coDScnt  In  writing  of  tbelr  president 
should  avoid  the  policy,  and  that  the  by-laws 
'should  In  no  case  be  altered,  except  by  a  vote 
of  two-tlilrds  of  the  stockholders  or  directors, 
was  avoided  by  a  subsequent  Insurance  ob- 
tained with  the  mere  verbal  consent  of  the 
president  It  was  sulci  by  Blgelow,  J.,  giving 
the  unanimous  opinion  of  the  coui*t:  'Such 
being  the  rights  of  the  parties  under  the  con- 
tract, it  Is  clear,  upon  the  facts  In  this  cas^ 
that  the  policy  was  annulled,  under  the  flf- 
tceuth  article  of  the  by-laws,  by  reason  of 
the  subseiiuent  Insurance  procured  by  Stone 
and  Pony  on  the  property  without  the  as- 
sent of  the  president  of  the  corporation  In 
writing,  unless  the  waiver  of  such  written  as- 
sent by  the  president,  and  his  verbal  assent 
to  such  subsequent  Insurance  as  found  by  the 
Jury,  operate  to  set  aside  this  provision  In  the  I 
by-laws  as  to  this  particular  policy  and  ren-  j 
der  the  contract  valid,  notwlthstandiug  by  I 
its  express  terms,  as  by  the  clause  in  the  by- 
laws, it  would  be  otherwise  void.  But  the 
difficulty  In  maintaining  the  plalntUTs  posi- 
tion on  tills  part  of  the  case  Is,  not  only  that 
it  attempts  to  substitute  for  the  written  agree- 
ment of  the  parties  a  verbal  contract  but 
that  thwe  Is  an  entbe  absence  of  any  .author- 
ity on  the  part  of  the  president  to  make 
such  waiver  or  give  such  verbal  assent.  He 
was  an  agent  with  powers  strictly  defined 
and  limited,  and  could  not  act  so  os  to  bind 
the  d^mdant  t>eyond  the  scope  of  his  au- 
thority. Story,  Ag.  ftS  127,  133;  Salem  Bank 
v.  Gloucester  Bank,  17  Mass.  29.  9  Am. 
Dec.  111.  By  article  15  of  the  by-laws,  his 
iwwer  to  assent  to  subsequent  insurance  was 
expressly  confined  to  giving  such  assoit  in 
vnlting.  In  order  to  guard  against  the  dan- 
ger of  overlnsurance,  the  corporation  might 
well  require  that  any  assent  to  further  in- 
surance on  property  Insured  by  tiieni  should 
be  given  by  the  deliberate  and  well-consid- 
ered act  of  tlielr  president  In  writing,  and 
not  be  1^  to  the  vagueness  and  uncertainty 
of  parol  proof.  The  whole  extent  and  limit 
of  the  president's  aathority  in  this  respect 
were  set  fortli  in  the  by-laws  attached  to  the 
policy  In  the  inesent  case,  and,  as  the  evi- 
dence shows,  were  fully  known  to  the  as- 
sured. *  *  *  If  the  argument  of  the 
plaintiff  should  be  carried  out  to  its  Inti- 
mate result  it  would  give  to  the  president  the 
light  In  any  case  to  suspend  or  change  the 
by-lawfl  by  his  verbal  act  and  at  bis  pleasure. 
We  are  therefore  of  the  opinion  that  the  find- 
ing of  the  jury  does  not  render  the  policy 
valid,  but  that  it  was  annulled  by  the  subse- 
quent insurance  obtained  by  the  assured  with- 
out the  written  consent  of  the  president' 
In  Smith  V.  Insurance  Co.,  60  Vt  682, 15  Atl. 
35S,  1  L.  B.  A.  216,  6  Am.  St  Bep.  1^,  the 
supreme  court  of  Vermont,  In  an  elaborate 
opinion;  In  Wilson  v.  Insurance  Co.,  4  B.  I. 
>>e  supreme  court  of  Rhode  Ishnd;  and 
■er  V.  Iiisunince  Co.,  G.">  Mich.  r>2.1,  33 
m,  8  Am.  St.  Rep.  9()8.  and  same 
1  Mich.  4L4,  30  N.  W.  GTl,  IS  Am. 


St  Bep.  275,  the  supreme  court  of  Michigan, 
— h^  that  the  fact  that  the  company's  agent 
had  autb(n1ty,  in  a  certain  way  or  mannw, 
to  consent  to  the  taking  of  additional  Insnr- 
Buce,  does  not  aid  tbe  plaintiff;  that  the 
agent  did  not  consent  in  tiie  cases  cited, 
wlthlu  the  line  of  his  antborlty  or  In  tbe  man- 
ner prescribed  by  the  policy,  wherein  fbe 
agent  Is  expressly  prohibited  from  waiving  or 
modifying  the  written  contract  The  anme 
view  of  the  law  prevails  In  Connecticut  In 
Sheldon  v.  Insurance  Co.,  22  Conn.  235,  58 
Am.  Dec.  420,  ft  was  held  that  where  the 
ptdlcy  and  survey  constituted  a  contract  be- 
tween the  parties,  and  there  was  no  imper- 
fection or  ambigui^  in  the  contract,  evidence 
of  parol  representationa  made  to  the  agent 
prlOT  to  the  iBBuing  of  the  policy  conld  not 
be  received  to  explain  or  qualify  tlie  cimtract 
See,  also,  Glendale  Woolen  Co.  v.  Protectint 
Ins.  Co.,  21  Conn.  10.  37,  &1  Am.  Dec.  300; 
Hough  V.  Insurance  Co.,  29  Conn.  10,  76  Am. 
Dec.  581.  *  *  *  Jennings  v.  Insurance 
Co.,  2  Denio,  75,  baa  long  been  a  leading  case. 
There  it  was  held  that  the  condltlcsis  of  In- 
surance containing  statements  (tf  the  purpose 
for  which  the  property  inanred  is  to  be  Decu- 
pled, and  of  ito  situation  as  to  other  build- 
ings, are  warrantlea,  and,  if  untrue,  the  p<^icy 
is  void,  though  the  variance  be  not  material 
to  the  risk,  and  that  parol  evidence  that  the 
insured  truly  informed  the  agent  of  the  ia- 
surer  who  prqiared  the  application  as  to 
these  particulars,  is  not  admissible.  In  tlie 
opinion  the  language  of  Parker,  C.  J.,  In 
HIggluson  V.  Dall.  13  Maaa:  96,  is  quoted  that 
'policies,  though  not  xmdex  seal,  have  never- 
theless ever  be^  deemed  instruments  of  a 
solemn  nature  and  subject  to  most  of  the 
rules  of  evidence  which  govern  in  the  case 
of  specfaities.  The  pc^cy  is  itself  consid- 
ered to  be  the  contract  between  the  parting 
and,  whatever  proposals  are  made  or  con- 
versations had  prior  to  the  subscription,  they 
are  consldoed  as  waived,  if  not  inserted  In 
the  policy,  or  omtained  in  a  monorandnm 
annexed  to  it.'  In  Fowler  v.  Insnranoe  Co., 
116  N.  T.  380,  22  N.  E.  576.  S  L.  B..A.  805, 
it  was  said:  'A  long  line  of  autborltlea  has 
settled  the  law  to  be  that  when  It  Is  expressly 
provided  that  the  premium  on  a  life  Insur- 
ance policy  shall  be  paid  on  or  before  a  cer- 
tain day,  and  in  default  thereof  tlie  policy 
shall  be  void,  the  nonpayment  ot  the  premlmn 
upon  the'  day  named  works  a  fOTfdtnte. 
*  *  *  The  claim  that  such  a  iwovlsion  in 
a  ^Id-up  policy  is  unconscionable  and  t^res- 
sive,  and  presents  a  case  in  which  a  court 
of  equity  should  rdleve  from  the  forfeiture 
incurred  by  omission  to  make  prompt  pay- 
ment of  premiums.  Is  not  a  new  oae.  It  has 
frequently  been  presented  to  the  courts,  and 
has  received  very  full  consideration  in  this 
court  in  Attorney  General  v.  Insurance  Ga, 
82  X.  Y.  172,  and  in  People  v.  Knickerbocker 
Life  Ins.  Co.,  103  N.  T.  480,  485.  9  N.  E.  35. 
It  was  decided  in  those  cases  that  provisfams 
in  paid-up  pollcieB,  iasued  In  lieu  of  other 
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pedicles  ou  whlcli  notes  bad  been  given  for 
premloms,  that  they  should  be  void  in  case 
the  interest  on  such  notes  was  not  paid,  are 
not  unconscionable,  oppressive,  or  usurious. 
In  the  first  case  cited,  Judge  Earl  said: 
"There  are  doubtless  some  decided  cases 
which  bold  tliat  such  forfeiture  should  not  be 
enforced;  but  I  think  the  better  rule  is  to 
uphold  and  enforce  such  contracts,  when  free 
from  fraud  or  mistalie,  Just  as  the  parties 
have  made  them.'*  And  In  Douglas  v.  In- 
surance Co.,  83  X.  Y.  492,  It  was  said:  "It 
lias  generally  been  found  most  conducive  to 
the  general  welfare  to  leave  parties  to  make 
their  own  contracts,  and  tben  enforce  them  as 
made,  unless,  on  the  ground  of  fraud,  acci- 
dent or  mlstalce.  Ignorance,  Impossibility,  or 
necessity,  relief  can  be  granted  against  them." 
*  •  *  It  would  be  Impossible  to  sustain 
the  claim  that  the  statements  and  representa- 
tions contained  in  the  pamphlet  Issned  by  the 
company  were  to  be  regarded  as  affecting  or 
modifying  the  strict  terms  of  the  policy,  with- 
out disregarding  the  established  rule  ot  law 
that  a  written  contract  merges  all  prior  and 
contemporaneous  negotiations  in  reference  to 
tbe  same  subject,  and  that  the  whole  engage- 
ment of  the  parties  and  the  extent  and  man- 
ner of  their  undertaking  are  embraced  In  the 
writing.  This  rule  is  the  same  In  equity  as 
at  common  law,  and,  although  a  written 
agreement  may  be  set  aside  or  reformed, 
fraud  or  mistake  must  be  shown  to  entitle 
a  party  to  such  relief.  And  It  Is  never  com- 
petent. In  an  action  upon  a  written  contract, 
to  show  that  it  was  executed  on  tbe  faith  of 
a  preceding  parol  stipulation  not  embraced  in 
it'  In  Baumgartel  v.  Insurance  Co..  136  N. 
Y.  547,  32  N.  E.  900,  where  defendant  had 
issued  to  pUiintiff  a  policy  of  fire  insurance 
which  contained  a  clause  to  the  efTect  that, 
unless  otherwise  provided  by  agreement  in- 
dorsed thei'eon.  It  should  be  void  in  case  of 
other  Insurance  on  the  property  insured,  and 
it  also  provided  that  no  agent  of  tbe  company 
should  have  power  to  waive  any  provision  or 
condition  of  the  policy,  except  such  as  by  its 
terms  might  be  the  subject  of  agreement  in- 
dorsed thereon  or  added  thereto,  and,  as  to 
those,  that  be  should  have  no  such  power,  nor 
be  deemed  to  have  waived  them,  unless  In  writ- 
ing 80  indorsed  or  attached,  and  where,  in  an 
action  upon  tlie  policy,  it  appeared  that,  during 
Its  life,  the  plaintiff,  without  notice  to  the  de- 
fendant and  without  its  knowledge  or  con- 
sent, obtained  other  insurance  upon  the  prop- 
erty, and  that  thereafter  be  informed  tbe 
agent,  who  bad  Issued  tbe  policy,  of  this  fact, 
and  that  tbe  agent  had  replied,  'All  right;  I 
will  attend  to  it,'  but  It  did  not  appear  that 
the  plaintiff  tben  had  the  policy  in  suit  with 
him,  or  afterwards  applied  to  said  agent  for 
written  consent  to  the  other  insurance.  It  was 
held  that  knowledge  of  the  agent  of  the  sub- 
sequent Insurance  did  not  satisfy  tbe  condi- 
tion of  the  policy,  and  that,  plaintiff  having 
failed  to  comply  therewith,  the  policy  was 
forfeited  and  void,  and  also  held  that  the 


statements  of  defendant's  agent  did  not 
amount  to  a  waiver  of  the  conditions,  or  au- 
thorize the  application  of  the  doctriue  of  es- 
toppel. It  was  said  In  the  opinion:  'The 
stipulation  with  respect  to  further  insurance 
is  one  of  the  conditions  upon  which,  by  the 
agreement  of  tbe  parties,  tiie  liability  of  tbe 
defendant  depeuded  in  the  cose  of  a  loss  dur- 
ing the  term  of  the  insurance.  The  parties 
have  also  agreed  upon  the  mode  in  which  the 
condition  could  be  complied  with  or  waived, 
namely,  by  writing  indorsed  upon  the  policy 
in  tbe  form  of  ft  consent  to  the  other  insur- 
ance. The  agent  bad  power  to  give  this  con- 
tract only  in  tbe  manner  prescribed  by  the 
contract  But  there  Is  not  in  the  case  any 
proof  even  of  verbal  consent  by  the  agent 
that  tbe  plaintiff  might  procure  further  and 
additional  Insurance.  •  •  *  The  effect  of 
such  stipulations  in  a  contract  of  insurance, 
as  well  as  the  manner  in  which  they  may  be 
modified  or  waived  by  agents  of  the  company, 
hare  been  so  thorouglily  discussed  and  so 
clearly  pointed  out,  that  a  reference  to  some 
of  the  more  recent  cases  on  tbe  subject  is  all 
that  is  needful  here.  Allen  v.  Insurance  Co., 
123  N.  Y.  »,  25  X.  E.  309;  Quinlan  v.  Insur- 
ance Co.,  133  X.  Y.  356,  31  N.  E.  31,  28  Am. 
St  Rep.  645;  Messelback  v.  Norman,  122  N. 
Y.  583,  26  N.  E.  34;  Walsh  v.  Insurance  Co., 
73  N.  Y.  5.'  " 

The  court  of  appeals  of  tbe  state  of  New 
York,  In  Wood  v.  Insurance  Co.,  149  N.  Y. 
382,  44  N.  E.  81,  52  Am.  St.  Rep.  733,  a  late 
case,  held  that  "the  restrictions  Inserted  in 
the  contract  upon  tbe  power  of  tbe  agent  to 
waive  any  condition,  unless  done  in  a  particu- 
lar manner,  cannot  be  deemed  to  apply  to 
those  conditions  which  relate  to  the  Inceptton 
of  the  contract  when  It  appears  that  the  agent 
has  delivered  It;  and  received  the  premtums, 
with  full  knowledge  of  the  actual  situation. 
To  take  the  bmeflt  of  a  contract  with  full 
knowledge  of  all  the  facts,  and  attempt 
afterwards  to  defeat  It,  when  called  u[>on  to 
perform,  by  asserting  conditions  relating  to 
those  facts  would  be  to  claim  that  no  eon- 
tract  was  made,  and  thus  operate  as  a  fraud 
up<Hi  the  other  party."  And  the  same  rule 
was  announced  by  tbe  court  of  appeals  of 
New  York  in  the  case  of  Robblns  v.  Insur- 
ance Co.,  149  N.  Y.  482.  44  N.  E.  159,  and  a 
number  of  other  states  have  annoimced  prac- 
tically the  same  rule.  Mr.  Justice  Shiras, 
In  discussing  the  rule  laid  down  by  tbe  later 
New  York  cases,  uses  the  following  lan- 
guage: 

"It  Is  doubtless  true  that  in  several  later 
cases  the  New  York  court  of  appeals  seems 
to  have  departed  from  tbe  principles  of  tbe- 
prevlous  cases,  and  to  have  held  that  tlie  re- 
strictions Inserted  Id  the  contract  upon  the 
power  of  an  agent  to  waive  any  condition, 
unless  done  in  a  particular  manner,  cannot 
be  deemed  to  apply  to  those  conditions  which 
relate  to  tbe  inception  of  the  contract,  when 
it  appears  that  tbe  agent  has  delivered  It 
and  received  the  premiums  icith  full  knoicl- 
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edge  af  the  acbml  tiiuttXkm.  To  take  the 
buiefit  of  a  contract  wUh  full  knotoletlge  of 
alt  the  facts,  and  attempt  afterwards  to  de- 
feat It,  wlien  called  upon  to  perform,  by 
asserting  conditions  relating  to  those  facts, 
would  be  to  claim  that  no  contract  was 
made,  and  tbus  operate  as  a  fraud  upon  tbe 
other  party.  Bobbins  t.  Insurance  Co.,'  149 
N.  Y.  484,  44  N.  E.  159;  Wood  T.  Insurance 
Co.,  149  N.  T.  382,  44  N.  E.  80,  52  Am.  St 
Bep.  733.  But  see  Boiirbacli  v.  Insurance 
Co.,  C2  N.  y.  63,  20  Am.  Bep.  451,  and 
Owens  T.  Insurance  Co.,  56  N.  Y.  5^-570, 
which  are  Irreconcilable.  The  fallacy  of 
this  view."  says  Justice  Shlras,  'is  disclosed 
In  the  pbrases  we  have  Italicized.  It  was 
thereby  assumed  that  the  agent  had  full 
knowledge  of  all  the  facts,  that  such  knowl- 
edge must  be  deemed  to  have  been  disclosed 
by  tbe  agent  to  his  principal,  and  that,  con- 
sequently, it  would  operate  as  a  fraad  upon 
the  assured  to  plead  a  breach  of  the  condi- 
tions. This  mode  of  reasoning  overlooks 
both  the  general  principle  that  a  written  con- 
tract cannot  be  varied  or  defeated  by  parol 
evidence,  and  the  express  provision  that  no 
waiver  shall  be  made  by  the  agent,  except 
In  writing  Indorsed  on  tbe  policy.  As  we 
shall  hereafter  show,  when  we  come  to  con- 
sider the  meaning  and  legal  purport  of  the 
contract  In  suit,  such  express  provision  was 
Intended  to  protect  both  parties  from  the 
dangers  involved  in  disregarding  the  rule 
of  evidence.  The  mischief  is  the  same, 
whether  tbe  condition  turned  upon  facts 
existing  at  and  before  the  time  when  the 
contract  was  made,  or  upon  facts  sebse- 
quently  taking  place.  In  Insurance  Co.  v. 
Martin,  40  N.  J.  Law,  568,  29  Am.  Bep.  271, 
the  facts  were  as  follows:  A  policy  described 
the  property  insured  as  'occupied  as  a  dwell- 
ing and  boarding  house.'  In  fact  it  was 
occupied  as  a  country  tavern,  and  there  was 
kept  for  use  a  billiard  table  In  a  room  hack 
of  the  bar  room.  The  property  continued  to 
he  so  used  until  tbe  fire  occurred.  In  the 
conditions  of  insurance,  taverns  were  classi- 
fied as  extrahazardous,  and  billiard  roams 
were  named  as  specially  hazardous;  each 
being  subject  to  higher  premiums  than  or* 
dinarlly  hazardous  rights.  It  was  held  by 
the  New  Jersey  court  of  errors  and  appeals 
that  evidence  that  tbe  application  for  Insur- 
ance was  prepared  by  the  agent  of  tbe  in- 
surer, and  that  be  knew  at  the  time  of  the 
application  that  tbe  property  was  occupied 
■as  a  tavern,  and  that  a  billiard  taMe  was 
kept  In  It  for  use,  could  not  be  received  for 
the  purpose  of  showing  that,  under  the  de- 
BcrlptloD  of  a  dwelling  and  boarding  house, 
the  parties  Intended  to  Insure  the  premises 
as  they  were  then.  In  fact  being  used;  that 
a  written  contract  of  Insurance  cannot  be 
altered  or  varied  by  parol  evidence  of  what 
occurred  between  the  Inswed  and  the  agent 
of  tbe  Insurer  at  the  time  of  effecting  the  in- 
surance: nnd  that  such  evidence  will  not  be 
secelved  to  raise  an  estoppel  In  i^ia,  which 


shall  cimcliide  the  Insurer  from  setting  up 
the  defense  that  the  policy  was  forfeited  by 
a  breach  of  the  conditions  of  insunuice.  In 
tbe  opinion  of  the  court,  given  by  Judge 
Depue,  there  was  a  f  nU  examination  of  cases 
on  the  subject  of  the  admisdhlUty  of  parol 
evidence  In  acttois  on  policies  of  insurance, 
and  some  of  his  observatlonB  are  so  weighty 
and  so  applicable  to  the  case  tMfote  m  tiiat 
we  shall  quote  from  them  at  some  lengtii: 
The  leading  case  In  New  Yoi^  Is  Jennings 
V.  Insnrance  Co,  2  Deido,  7S.  Tbl%  esse 
held,  in  accordance  wlUi  a  sales  of  cases 
beginning  with  Tanderroiwt  r.  Smith,  2 
Calnes,  155.  tliat  panrf  eridraice  that  the  In- 
sured truly  Informed  the  agent  of  die  in- 
surer, who  prepared  tbe  applicatioD,  as  to 
tbe  situation  of  tbe  premises,  wss  not  com- 
petent to  TKTj  a  warranty  on  that  subject; 
or  Bare  the  insnred  from  the  consequences 
of  a  breocib  of  tbe  contract  of  Insurance. 
This  case  was  recognized  as  good  law  hj  the 
courts  of  that  state  nntil  tbe  dedsim  In 
Plumb  V.  Insurance  Co^  18  N.  T.  392,  72 
Am.  Dec.  626,  where  such  evidence  was  hdd 
by  a  divided  court  to  be  admlssitde,  not  to 
chai^  the  contract,  but  to  produce  tbe  same 
result  under  the  golse  of  an  equitable  es- 
topiwL  Plumb  T.  Insurance  Ca  was  flaw- 
ed In  Bowley  Insurance  Co.,  36  N.  Y. 
560.  It  was  Justly  criticised  and  condemned 
as  founded  on  emmeous  views  bj  tbe  chitf 
justice  In  Dewees  t.  Insnrance  Co.,  as  re- 
ported In  36  N.  J.  Law.  866,  and,  with  Sow- 
ley  T.  Insurance  Co..  has  been  greatly  shaken 
by  subsequent  decisions'  In  the  same  coart.  If 
it  was  not  practically  overruled  by  Bohr- 
bach  T.  Insurance  Ca,  62  M.  T.  47-63.  20 
Am.  Bep.  451.  In  Maher  v.  Insurance  Co., 
67  N.  Y.  283,  reformation  of  the  contract  of 
Insurance  seems  to  have  been  regarded  as 
the  ai^ropriate  method  of  relief  imder  sach 
circumstances.  The  condltlcm  of  the  law  on 
tbls  important  subject  In  that  state  is  such 
that  It  would  not  be  advisable  to  adopt  it. 
or  prudent  to  endeavor  to  follow  the  deci- 
sions of  Its  courts.  The  dl8C<H-dant  and  ir- 
reconcilable decIslcHis  which  have  grown  oat 
of  tbe  departure  from  the  law  as  held  tn 
Jebnings  v.  Insurance  Co.  are  cited  by  Judge 
Folger  In  Van  Scholck  v.  Insnrance  Co.,  68 
N.  Y.  438.  Some  of  the  conditions  of  the 
policy  may  be  controlled  by  evidence  of  the 
knowledge  of  the  parties  at  the  time  tbe  In- 
surance was  effected,  and  others  not;  but 
no  rule  or  principle  has  been  promulgated 
for  ascertaining,  in  advance  of  the  litiga- 
tion, what  stipnlattons  In  the  contract  be- 
long to  the  one  class  or  the  other,— a  condi- 
tion of  the  law  sure  to  result  from  the  effort 
to  deal  with  contracts  of  this  kind  In  dis- 
regard of  established  rules  of  law  and  ac- 
knowledged legal  principles.  •  •  •  It  Is 
manifest  that  the  theory  that  such  parol 
evidence,  though  Jt  may  not  be  competent 
to  change  the  written  conti-act,  may  be  rp- 
celved  for  the  purpose  of  raising  an  estoppel 
in  pals,  Is  a  mere  avaslon  of  the  rule  exclud* 


Digitized  by  Google 


Okl.)       LXYSBFOOL  ft  L.  &  O.  INS.  OO.  t.  T.  M.  UIUUARDSON  LUMBER  00.  949 


ing  pan^  testimony  when  offered  to  alter 
a  written  contract  A  party  suing  on  a  con- 
tract in  an  action  at  law  moat  be  conclosive- 
ly  presumed  to  be  aware  of  wliat  the  cou-  ; 
tract  contains,  and  the  legal  effect  of  his  , 
agreement  Is  that  Its  Urma  shall  be'  com- 
piled wltb.  ISxtrlnslc  erldence  of  the  kind 
under  consideration  must  enttrely  fall  In  Its 
object,  unless  Its  purpose  be  to  show  that  the 
contract  expressed  In  the  written  contract 
was  not  in  reality,  the  contract  as  made. 
A  defendant  cannot  be  estopped  from  mak-  j 
ing  the  defense  that  the  contract  sued  cm  Is 
not  his  contract  or  that  his  adversary  has 
himself  violated  It  In  those  particulars  which 
are  made  condltlonB  to  bis  right  under  It  on 
the  ground  of  negotiations  and  traiiBactlons 
occurring  at  the  time  the  contract  was  en- 
tered Into,  unless  the  plaintiff  la  permitted 
to  show  from  such  sources  that  the  contract, 
as  put  in  writing,  does  not  tmly  express  the 
Intention  of  the  parties.  The  difficulty  lies 
at  the  very  threshold.  An  estoppel  cannot 
arise  except  upon  proof  of  a  contract  differ- 
ent from  that  contained  in  the  written  policy, 
aud  an  Inflexible  rule  of  evidence  forbids 
the  Introduction  of  such  proof  by  parol  tes- 
timony, when  offered  to  vary  or  affect  the 
terms  of  the  written.  Instrument  *  •  • 
The  cases  usually  cited  for  the  proposition 
that  a  contract  of  insurance  Is  excepted  out 
of  the  class  of  written  contracts  with  respect 
to  the  admissibility  of  parol  evidence  to  vary 
or  control  the  written  contract  will  be  found 
on  examination  to  be  to  a  large  extent  those 
in  which  the  proof  has  been  received  with  a 
view  to  a  reformation  of  the  policy  in  equity, 
or  to  meat  the  defense  that  the  contract  was 
Induced  by  false  and  fraudulent  representa- 
tions not  embodied  In  the  contract  or  are  the 
decisions  of  comrts  in  which  the  legal  and  eq- 
uitable lurtsd<'!tion8  are  so  blended  that  the 
functions  of  a  court  ot  equity  have  been  trans- 
ferred to  the  Jury  box.  •  •  •  The  powers 
of  agents  of  every  kind  of  principals  to  act 
ttx  and  bind  thebr  principals  are  determined 
b7  the  unvarying  rule  of  ascertaining  what 
authority  Is  delegated  to  them.  How  the  con- 
tract was  affected,  whether  directly  with  the 
Insurer  or  by  the  in1»rventlou  of  agents,  Is 
of  no  cmseqaoiee.  The  questlm  of  the  ad- 
missibility of  the  testimony  doea  not  relate 
to  the  method  by  which  the  contract  was 
made.  It  concerns  the  rule  of  evidence  by 
which  the  contract,  however  made,  shall  be 
Interpreted.  Upon  principle  It  Is  impossible 
to  perceive  on  what  ground  such  testlmcmy 
shmld  be  received.  A  policy  of  Insurance 
to  a  c<Hitract  In  writing,  of  such  a  nature  as 
to  be  within  the  general  rule  of  law  that  a 
contract  In  writing  cannot  be  varied  or  al- 
tered by  parol  testimony.  If  It  be  ambigu- 
ous in  Its  terms,  parol  evidence  such  as 
would  be  competent  to  remove  an  ambiguity 
In  other  written  contracts,  may  be  resorted 
to  for  the  purpose  of  explaining  its  meaning. 
If  ft  Incwrectly  or  impratectly  expresses  the 
nc-tuBl  agreement  of  the  parties,  It  may  be 


reformed  In  equity.  If  strict  compUaujce 
with  the  conditions  of  Insurance,  with  re- 
spect to  matters  to  be  done  by  the  insured 
]  after  the  contract  >as  been  concluded,  has 
,  been  waived),  such  waiver  may.  In  general, 
be  shown  by  extrinsic  evidence  by  parol. 
Further  than  thl^  It  Is  not  safe  for  a  court 
of  law  to  gow  To  acept  polldea  of  insur- 
ance oat  of  the  class  of  contracts  to  which 
they  belong,  and  deny  them  the  protection 
of  the  rule  of  law  that  a  contract  which  Is 
j  put  in  writing  shall  not  be  altered  or  varied 
by  parol  evidence  of  the  omtract  the  parties 
intended  to  make,  as  distinguished  from 
what  appears,  by  the  written  contract  to 
be  that  which  they  have  In  fact  made,  to  a 
violation  of  the  principle  that  will  open  the 
door  to  the  grossest  firaoda.  *  *  *  A 
court  of  law  con  do  nothing  but  enforce  the 
contract  as  the  parties  have  made  It  The 
legal  rule  that  in  courts  of  law  the  written 
contract  shall  be  r^rded  as  the  sole  r^;>08- 
itory  of  the  taitratimiB  of  the  parties,  and 
that  Its  terms  cannot  be  changed  by  parol 
testimony,  to  of  the  utmost  Importance  in 
the  trial  of  Jury  cases,  and  can  never  be  de- 
parted from  without  the  risk  of  disastrous 
consequences  to  the  rights  of  parties.* 

"Dewees  v.  insurance  Co.,  35  N.  J.  Law, 
366,  referred  to  In  the  cose  Just  dted,  re- 
ports an  optaiion  by  Chief  Justice  Beasley, 
and  from  which  we  shall  quote,  as  It  con- 
tains, as  we  think,  an  able  and  sound  state- 
ment of  the  law  on  this  Important  subject: 
The  contract  between  these  litigants,  on 
the  point  which  I  shall  discuss,  to  clear  and 
unambiguous.  The  defendant  agreed  to  In- 
sure a  building  occupied  as  a  country  store, 
and  the  stock  of  goods,  consisting  of  the 
usual  variety  of  such  a  Btore.  This,  by  the 
plain  meaning  of  the  terms,  is  a  warranty 
on  the  part  of  the  Insured  that  the  building 
was  used,  at  the  date  of  the  agreement  for 
the  purpose  specified.  It  was  a  representar 
tion,  on  the  face  of  the  policy,  touching  the 
premises  In  question,  and  which  affected  the 
risk;  and  such  a  representation,  according 
to  all  the  authorities,  amotmts  to  a  war- 
ranty. •  •  •  The  cases  are  numerous 
and  decisive  upon  the  subject;  so  much  so, 
that  It  does  not  appear  to  me  to  be  neces- 
sary to  refer  to  them  in  detail,  ast  In  my 
oplnl<m,  the  character  of  a  representation 
of  thto  kind  to  apparent  upon  its  face.  It 
can  be  intended  for  no  other  purpose  than 
to  characterize  the  use  of  the  building  at 
the  date  of  the  Insurance;  for,  unless  this 
be  done,  there  can  be  no  restriction  on  tbe 
use  of  the  property  by  the  Insured,  during 
the  running  of  the  risk.  Unless  this  descrip- 
tion has  tbe  force  thus  attributed  to  It  the 
premises  could  have  been  used  for  any  of  the 
most  hazardous  purposes.  A  building  de- 
scribed In  a  policy  as  a  dwelling  bouse  could, 
except  for  the  rule  above  stated,  be  .con- 
verted into  a  mill  or  factory.  I  think  It  is 
locontestably  clear  that  the  deBcripl;ion  of 
the  use  of  the  premises  In  this  case  was. 
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meant  to  define  the  characto'  of  tlie  risk  to 
be  assumed  by  the  defeodaDts.  But,  be- 
sides tbls.  It  Is  plain  tbat  tlie  written  con- 
tract was  violated  In  a.  fatal  particular  by 
the  assured.  By  the  express  terms  of  one  of 
the  stlpulatlous  of  the  Insurance,  it  la  de- 
clared that,  If  the  premises  should  be  used 
"for  the  purpose  of  carrying  on  therein  any 
trade  or  vocation,  or  for  storing  or  keeping 
therein  any  articles,  goods,  or  merchandise 
denominated  'hazardous/  or  'extrahazardous/ 
or  'specially  hazardous,'  In  the  second  class 
of  the  classes  of  hazards  annexed  to  this 
policy,"  etc.,  "from  thenceforth,  so  long  tb 
the  same  shall  be  so  used,"  etc.,  "the  policy 
Khali  be  of  no  force  or  eBFect."  Among  the 
extrahazardous  risks,  that  of  keeping  a  "pri- 
vate stable"  is  enunciated,  and  It  was  shown 
on  the  trial,  and  was  not  denied,  that  at  the 
date  of  the  policy  and  at  the  time  of  the 
Hre  a  part  of  the  building  Insured  was  ap- 
plied by  the  plaintiff  to  this  use.  It  cannot 
be  denied,  then,  that,  if  we  take  Into  view 
these  conditions  of  tbe  case  alone,  the  plain- 
tilT's  action  must  fall  to  the  ground.  He  did 
an  act  which  by  force  of  his  written  agree- 
ment had  the  effect  to  suspend  temporarily 
Ills  Insurance.  As  this  fact,  having  this 
destructive  effect,  could  not  be  disputed,  it 
became  necessary,  In  order  to  save  the  plain- 
tiff's action,  to  avoid  the  efCect  of  the  writ- 
ten contract;  and  this  burdeu  was  assumed, 
on  the  ground  of  argtmient,  by  the  counsel 
of  the  platntlCf.  The  position  taken  with 
this  view  was  that  tbe  policy  was  obtained 
for  the  plaintiff  by  tbe  agents  of  the  de- 
fendant, and  that  they  knew  that  the  build- 
lug  In  question  was  in  part  used  as  a  sta- 
ble. The  plaintiff's  claim  appears  to  be  a 
meritorious  one,  and  on  this  account,  and  In 
the  hope  that  there  might  be  found  some 
legal  ground  on  which  to  support  this  action, 
tbe  case  was  allowed  by  me,  at  the  circuit, 
to  go  to  the  Jury,  and  the  questions  of  law 
were  reserved  for  this  court  But  tbe  con- 
sideration which  X  have  since  given  the  mat- 
ters Involved  has  excluded  the  faintest  idea 
that  upon  legal  principles  this  suit  can  be 
successfully  carried  through.  In  my  opin- 
ion, tbat  end  can  be  attained  only  by  tbe 
sacriflce  of  legal  rules  which  are  settled  and 
are  of  the  greatest  importance.  Let  us  look 
at  the  pn^xtsltlon  to  which  we  are  asked  to 
give  our  assent  The  contract  of  these  par- 
ties, as  it  has  been  committed  to  writing,  la 
tbat.  If  the  plaintiff  shall  keep  a  stable  on  the 
premises  Insured,  for  the  time  being  tlie  pol- 
icy shall  be  vacated.  But  It  is  said,  the 
agents  of  the  defendants  who  procured  this 
contract  were  aware  that  the  real  contract 
designed  to  be  made  was  tbat  the  plaintiff 
might  apply  tbe  premises  to  this  use.  This 
knowledge  of  tbe  agent  of  the  defendants, 
and  which,  it  is  contended,  will  bind  the 
defendants.  Is  to  have  the  effect  to  vary  the 
obligations  of  the  written  contract.  Upon 
what  principle  can  this  be  done?   There  la 


no  pretense  of  any  fraud  Id  the  procurement 
of  this  policy.  Tbe  only  ground  that  can 
be  taken  Is  that  the  agent,  kuowiug  that 
the  premises  were  to  be  In  part  used  as  a 
stable,  should  have  bo  described  the  use  in 
the  policy.  The  assumption  is,  and  must 
be,  tbat  tbe  warranty  in  its  present  form 
was  a  mistake  In  the  agent.  But  a  mistake 
cannot  be  corrected,  in  conformity  with  our 
judicial  system.  In  a  court  of  law.  No  one 
can  doubt  that,  in  a  proper  case  of  this 
kind,  an  equitable  remedy  exists,  "There 
cannot  be,  at  the  present  day."  says  Mr. 
Justice  Story,  "any  serious  doubt  that  a  court 
of  equity  has  authority  to  reform  a  con- 
tract where  there  has  been  an  omission  of 
a  material  stipulation  by  mistake;  and  a 
policy  of  Insurance  is  Just  as  much  within 
tbe  reach  of  the  principle  as  any  other  con- 
tract." Andrews  v.  Insurance  '2o.,  3  Mason, 
10,  Fed.  Cas.  No.  374.  It  Is  possible,  there- 
fore, that  in  this  case  in  equity  the  present 
contract  might  be  reformed,  so  as  to  permit 
the  plaintiff  to  keep  his  staXAe  In  this  build- 
ing; but  I  think  it  has  never  before  been 
supposed  that  tbls  end  could  be  reached  in 
this  state  by  proof  l)efore  the  Jury  in  a  trial 
at  the  circuit.  The  principle  would  cover 
a  very  wide  field;  for.  If  this  mistake  con 
be  there  corrected,  so  can  every  possible 
mistake.  If  the  plaintiff  can  modify  the 
stipulatiou  with  respect  to  the  restricted  use 
of  the  premises,  on  the  plea  of  a  mistake 
In  the  stipulation,  on  similar  grounds  It 
would  be  open  to  the  company  to  modify 
tbe  policy  with  respect  to  the  amount  In- 
sured. I  am  at  a  loss  to  see  how,  on  the 
adoption  of  the  principle  claimed,  we  are 
to  keep  separate  the  functions  of  our  l^al 
and  equitable  trlt>unals.  Nor  do  I  think.  If 
this  court  sustain  the  present  action,  that  it 
could  be  practicable  to  preserve  In  any  use- 
ful form  the  great  primary  rule  that  written 
Instruments  are  not  to  be  varied  or  contra- 
dicted by  parol  evidence.  Tbe  knowledge 
of  the  agent  In  the  present  transaction  is 
Important  only  as  showing  what  the  tacit 
understanding  of  the  contracting  parties 
was.  Suppose,  Instead  of  proof  of  such  tacit 
understanding,  the  plaintiff  tiad  offered  to 
make  a  stronger  case  by  showing  that  the 
agent  expressly  agreed  that  the  building 
might  be  used,  not  only  as  a  country  store, 
as  the  policy  stated,  but  also  as  a  stable, 
and  that  the  restraining  stipulation  did  not 
apply  to  tbe  extent  expressed.  Can  any  one 
doubt  that,  according  to  the  practice  and  de- 
cisions of  this  state,  such  proof  would  have 
been  rejected?  A  rule  of  law  admitting  such 
evidence  would  be  a  repear  of  the  principle 
giving  a  controlling  efficacy  to  written  agree- 
ments. The  memory  and  understanding  of 
those  present  at  the  formation  of  the  con- 
tract would  be  quite  as  potent  as  the  written 
Instrument.  1  have  not  found  that  it  is  any- 
where supposed  tbat  this  general  rule,  which 
illegallzes  parol  evidence  under  the  cwdl- 


Digitized  by  Google 


Oki.)       MVEBPOOL  &h.CiQ.  INS.  CO.  v. 


T.  M.  RICOARDSON  LUMBER  CX).  951 


tions  tn  question,  has  been  relaxed  with  re- 
spect to  contracts  of  Insurance.  Decisions 
of  the  utmost  authorlt?,  both  in  England 
and  In  this  country,  propound  this  doctrine  as 
applicable  to  policies  in  the  clearest  terms.' " 
In  Insurance  Co.  T.  Thomas,  27  C.  C.  A. 
42,  82  Fed.  40G,  47  L.  R.  A.  450,  it  was  de- 
«^ided  that:  "Knowledge  by  the  agent  of  an 
insurance  company,  at  the  time  of  procuring 
ttie  Insurance,  that  the  Insured  intended  to 
take  out  other  insurance,  does  not  operate  as 
a  waiver  of  a  condition  in  the  policy,  sub- 
sequently delivered,  forbidding  other  Insur- 
ance except  by  consent  of  the  Insurauce 
company  indorsed  on  the  policy.  The  rule 
that  a  prior  parol  understanding  or  agree- 
ment cannot  control  a  subsequent  contract 
applies,  an<f  the  waiver,  to  be  effectual,  must 
be  subsequent  to  the  written  contract,  and 
must  be  made,  not  only  with  knowledge  of 
the  other  insurance,  and  with  Intent  to  waive 
the  condition,  but  must  be  supported  by  a 
valuable  consideration,  or  become  operative 
by  way  of  estoppel."  In  discussing  the  sub- 
ject of  the  admissibility  of  parol  evidence  to 
vary  or  contradict  the  terms  of  an  Insur- 
ance policy,  and  the  doctrine  of  waiver, 
Jenkins,  Circuit  Judge,  uses  the  following 
language:  "It  is  the  settled  law  with  respect 
to  written  contracts  of  Insurance,  as  well  as 
to  other  written  contracts,  that  all  negotia- 
tions or  agreements  leading  up  to  the  written 
contract  are  merged  In  It,  and  that  parol 
evidence  of  a  supposed  prior  agreement  can- 
not be  entertained  to  contradict  the  express 
stipulations  of  the  written  contract  Thus, 
In  Thompson  v.  Insurance  Co.,  104  U.  S.  252, 
259,  26  L.  £d.  765,  It  was  ruled  that  'a  parol 
agreement,  made  at  the  time  of  Issuing  a 
policy,  contradicting  the  terms  of  the  policy 
Itself,  like  any  other  parol  agreement  incon- 
sistent with  a  written  Instrument  made  con- 
temporary therewith.  Is  void,  and  cannot 
be  set  up  to  contradict  the  writing.*  We 
hare  had  occasion  to  speak  to  the  same  ef- 
fect, and  in  no  doubtful  language.  Union 
8tock  Yards  &  Transit  Co.  t.  Western  Land 
&  Cattle  Co.,  18  U.  S.  App.  438,  453,  7  C. 
C.  A.  660,  59  Fed.  49;  GorreU  v.  Insurance 
Co.,  24  U.  S.  App.  188,  11  C.  0.  A.  240.  63 
Fed.  371;  Lumber  Co.  v.  Comstock,  34  U. 
S.  App.  414,  18  0.  O.  A.  207,  71  Fed.  477. 
The  written  contract  Speaks  conclusively  the 
agreement  of  the  parties,  and  cannot  be  con- 
tradicted by  parol.  Therefore  a  supposed 
agreement  to  permit  other  Insurance,  made 
before  the  written  contract,  cannot  avail  to 
defeat  the  subsequent  express  stipulations 
of  the  written  instrument.  Much  less  can 
mere  knowledge  of  an  Intention  of  the  pro- 
posed assured  to  effect,  or  that  he  had  ef- 
fected, other  Insurauce,  avoid  the  condition's 
of  the  subsequent  written  contract.  The  as- 
sured knows,  or  is  bound  to  Inform  himself, 
of  the  conditions  and  stipulations  of  bis  con- 
tract before  Its  acceptauce.  He  should  not 
be  allowed  to  accept  the  contract,  and  after- 


wards defeat  an  essential  cnudition  of  It, 
through  plea  of  Ignorance  of  its  conditions. 
Nor  do  we  understand  that  the  doctrine  of 
waiver  can  have  application  here.  A  waiver 
is  an  Intentional  relinquishment  of  a  kuowu 
right.— an  election  by  oue  to  dispense  with 
s'tmethlDg  of  value,  or  to  forego  some  ad- 
vantage he  might  have  taken  or  insisteil 
upon.  Warren  v.  Crane,  50  Mich.  301,  15 
N.  W.  465.  Mr.  Bishop  thus  defines  the 
term:  'Waiver  Is  where  one  in  possession 
of  any  right,  whether  conferred  by  law  or 
by  contract,  and  with  full  knowledge  of  a 
material  fact,  does  or  forbears  the  doing  of 
something  Inconsistent  with  the  existence 
of  the  right,  or  of  his  Intention  to  rely  upon 
it.  Thereupon  he  Is  said  to  have  waived  it, 
and  he  Is  precluded  from  claiming  anything 
by  reason  of  It  afterwards.'  Bisb.  Cont.  | 
791i.  But  manifestly  there  can  be  no  waiver 
of  a  nonexistlng  right, — of  that  which  does 
not  exist.  Delivery  of  the  policy  containing 
the  stipulations  against  other  insurance,  un- 
der circumstances  which  indicate  a  previous 
or  contemporaueous  parol  agreement  that 
such  other  insurance  would  be  permitted, 
cannot  avail;  for,  within  the  decision  in 
Thompson  v.  Insurance  Co.,  supra,  and  the 
other  cases  cited,  no  prior  or  contemporary 
parol  agreement  can  be  set  up  to  contradict 
the  writing.  The  waiver  must  be  subsequent 
to  the  written  contract,  and,  to  be  operative, 
must  be  made,  not  only  with  knowledge  of 
the  fact  of  other  insurauce.  and  with  Intent 
to  waive  the  provisions  of  the  existing  con- 
tract, but  must  be  supported  by  a  valuable 
consideration,  or  become  operative  by  way 
of  estoppel.  Here,  sut)sequent  to  the  sup- 
posed knowledge  of  an  Intent  to  effect  other 
Insurance,  the  parties  stipulated  by  theh- 
contract  that  It  should  be  void  if  other  In- 
surance bad  been  or  should  be  effected,  and 
that  no  waiver  of  any  condition  of  the  con- 
tract should  be  valid,  unless  written  upon  or 
attached  to  the  policy.  An  Intent  to  waive 
cannnt  be  entertained  from  the  mere  fact  of 
knowledge,  tn  the  face  of  an  express  term 
of  the  contract  made  and  delivered  subse- 
quent to  such  knowledge.  Xhere  was  here 
shown  no  Intent  or  -agreement  to  waive  sub- 
sequent to  the  delivery  of  the  contract;  and 
no  consideration  for  a  waiver  is  disclosed, 
nor  Is  any  estoppel  proven.  There  was  no 
act  or  conduct  upon  the  part  of  the  insur- 
ance company,  subsequent  to  the  delivery  of 
tbe  contract,  Inducing  change  of  position  by 
the  assured.  He  knew,  or  should  have 
known,  of  the  conditions  of  the  policy,  and, 
so  knowing  them,  was  Informed  of  the  terms 
of  the  contract  proposed  hy  the  insurance 
company,  and  with  such  knowledge  paid  the 
premium  demanded." 

It  must  thci*efore  follow  that  the  acts 
and  conduct  of  the  agents  of  the  Insurance 
company,  prior  to  and  at  tbe  time  of  the  ex- 
ecution of  tbe  p'jiicy,  which  is  the  subject 
of  this  couti-uvei'sy,  were  whollj'  insufficient 
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to  (KHistltate  a  'waiver;  sach  waiver  not  har- 
ing  been  indorsed  upon  or  attacbed  to  ttae 
policy  as  required  by  Its  express  provisions. 
There  Is  no  evidence  in  tbe  record  to  sbow 
that  the  local  agent,  after  he  bad  delivered 
the  policy  and  received  the  premium,  com- 
municated vrlth  the  Insurance  company  that 
any  of  the  conditions  and  stipulations  con- 
tained In  the  policy  were  waived;  and  there 
Is  no  evidence  to  show  that  the  Insurance 
company  had  any  knowledge  of  the  fact 
that  the  clear  space  lumber  clause  attached 
to  the  policy  had  been  violated  by  the  agent 
prior  to  the  loss,  and  hence  there  Is  not  the 
slightest  ground  for  claiming  that  the  In- 
surance company,  iriXh  knowledge  of  the 
facts,  either  accepted  or  retained  the  pre- 
mium and  subsequently  ratified  the  unau- 
thorized acts  of  its  agents.  In  short,  there 
was  no  walva,  no  estoppel  or  ratification, 
either  by  the  agent  or  the  Insrurance  com- 
pany, that  would  rendra  It  liable  upon  Its 
policy.  The  rule  announced  by  the  supreme 
court  of  the  United  States  In  the  case  of 
Northern  Assur.  Oo.  t.  Grand  View  Bldg. 
Ass'n,  supra,  where  It  was  declared  that, 
"where  the  waiver  relied  on  Is  the  act  of  an 
agent,  it  must  be  shown,  elth»  that  the 
agent  had  eKpress  authority  from  the  com- 
pany to  moke  the  waiver,  or  tiiat  the  com- 
pany sQbseQuently,  with  knowledge  of  the 
facts,  ratified  the  action  of  the  agent,"  Is 
not  only  directly  in  point,  but  Is  decisive  of 
tliis  question.  We  do  not  deem  it  necessary 
to  farther  review  the  state  decisions,  which 
are  In  irreconcilable  conflict  with  the  latest 
expression  of  the  supreme  court  of  the  Unit- 
ed States  uptMD  this  important  subject  We 
think  that  the  decision  of  the  siqireme  court 
of  the  United  States  Is  the  correct  and 
sound  rule  to  adopt 'and  that  the  doctrhie 
announced  the  later  cases  of  a  number 
of  the  state  courts  and  some  of  the  federal 
courts  Is  a  wide  d^arture  from  the  true  In- 
terpretatlon  of  valid  written  contracts,  and 
is  violative  of  the  fundamental  jinrlnclples 
of  tibe  law  of  agency.  The  rule  of  law 
which  admits  parol  testimony  to  vary  or 
change  Uie  terms  of  a  valid  written  Instm- 
ment,  whose  terms  are  free  from  doubt  or 
ambiguity,  repeals  the  fnndamentel  prlnd- 
ple  that  the  written  Instrument  must  contnd 
over  the  verbal  negotiations  and  statements 
made  prior  to  and  contemporaneous  with 
.the  ezecuthm  of  tb»  instrument  It  also  con- 
travenes the  fundamental  doctrine  that  an 
agent  cannot  act  b^ond  the  Ktupt  of  his  an- 
tbnlty.  It  is  also  In  conflict  with  the  doc- 
trine that  a  principal  has  the  undoubted  au- 
thority to  limit  the  powers  of  an  agent  In  a 
contract,  and  such  grant  of  outhority  Is  the 
measure  and  limit  of  the  agent's  power  In 
such  matter,  and.  where  the  limitations  of 
ttae  agent  are  expressed  in  the  Instrument, 
the  parties  thereto  are  bound  to  have  fnU 
notice  and  knowledge  thereof.  In  this  con- 
nection It  must  be  home  In  mind  that  the 
supreme  court  of  the  United  States  Is  our 


conrt  of  last  resort  In  tUs  territory,  and  that 
its  decisions  are  binding  upon  this  court 

From  a  consideration  at  the  foi-egolng  au- 
thorities we  deduce  the  following  general 
rules: 

1.  It  Is  a  fundamental  rule  of  law  that 
panrf  contemporaneous  evidence  Is  inadmirai- 
bie  to  contradict  or  vary  the  tenns  of  a 
valid  written  Instrument 

2.  Wh«i  parties  have  dtiiberately  entered 
into  a  written  contract  In  such  terms  as  Im- 
port a  legal  obligation,  withont  any  uncer- 
tainty as  to  the  object  or  Intent  of  such 
transaction,  It  Is  conclusively  presumed  that 
the  whole  transaction  of  the  parties  and  the 
extent  and  manner  of  their  undertaking  was 
reduced  to  writing;  and  all  oral  testimony  of 
previous  negotiations  or  statemei^ts  betweoi 
the  parties,  or  contemporaneous  timewith. 
are  merged  In  the  written  Instrument,  In  tiie 
absence  of  fraud  or  mutual  mistake  of  the 
parties. 

3.  A  contract  In  writing,  if  its  terms  are 
^e  trmn  doubt  or  ambiguity,  must  be  per- 
mitted to  speak  tm  itself,  and  cannot  by 
the  courts,  at  the  Instance  of  one  of  the 
parties,  be  altered  or  contradicted  by  parol 
evidence,  unless  In  case  of  fraud  w  mntnal 
mistake  of  facta;  and  this  principle  Is  ap- 
plicable to  contra  eta  of  Insurance. 

4.  A  stlpnlati<»i  in  an  Insurance  policy 
which  reads,  "Warranted  by  the  assured  that 
a  dear  space  of  200  feet  tramways  except- 
ed, shall  always  be  maintained  between  the 
lumber  hereby  Insured  and  any  mill  or  other 
manufacturing  establishment  or  else  this 
policy  Shan  be  void,"  is  a  reasonable  and 
competent  provision  to  Insert  or  attach  to 
ttae  policy. 

5.  It  is  reasonable  and  competmt  for  hi- 
Burance  companl^  to  provide  In  their  poli- 
cies that  no  (^cer,  agent  or  other  represen- 
tative of  tiie  company  duill  have  the  power 
to  waive  such  stipulation  of  warranty,  un- 
less indorsed  hereon  or  added  thereto. 

6.  Where  an  Insurance  pcdlcy  contabis 
such  a  stipulation  of  warranty,  and  provides 
that  no  officer,  agent  or  othtr  r^resentatlve 
of  ttae  company  shall  have  the  power  to 
waive  any  condition  or  provlsl<m  of  the  pol- 
icy, unless  such  waiver  shall  be  written  upon 
or  attaetaed  thereto,  such  limited  grant  of  au- 
thority is  tiie  measure  of  their  power. 

7.  Where  such  limitation  is  expressed  In 
the  policy,  the  assured  is  presmned  to  have 
notice  and  knowledge  of  such  limitation,  and 
Is  bound  thereby. 

8.  Where  the  waiver  relied  on  la  the  act 
of  an  agent  of  the  Insurance  company,  it 
must  be  shown  that  the  agent  bad  express 
ajitborlty  from  the  company  to  make  the 
waiver,  or  that  the  company  subsequeutly. 
with  knowledge  of  the  facts,  ratified  the  un- 
authorized action  of  the  agent 

The  Judgment  of  Itae  district  conrt  of  Okla- 
homa county  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a 
new  trial  and  further  proceed  In  consiHianve 
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■with  tbia  opInUm.  All  the  Justices  concuiv 
ring,  except  BUBWBLL,  J.,  who  having 
presided  In  the  court  below,  did  not  al^  and 
IBWIN.  absent 
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D.  M.  OSBORNE  &  CO.  T.  WALTHBR. 
(Supreme  Coart  ot  Oklahoma.  July  18,  1902.) 

SALE— WARRANTY  —  EVIDENCE  ~  CONTRACT- 
CONSTRUCTION— ELECTION  OF  REMEDIES. 

1.  D.  M.  OsborDe  &  Co.  sold  Walther  a  har- 
vester for  $20  cash  and  two  notes  of  $50  each. 
Walther  failed  to  pay  the  notes  when  due,  and 
Osborae  &  Go.  brought  snit  to  recover  on  the 
notes,  and  Walther  set  ap  an  oral  warraoty, 
and  failure  of  the  machine  to  comply  with  the 
terms  of  the  warranty.  Osborne  &.  C!o.  replied 
that  the  machine  was  sold  under  an  expresti 
written  warranty,  different  in  terms  from  the 
alleged  oral  warranty.  On  the  trial  Walther 
testified  in  one  instance  that  the  written  war- 
ranty was  not  delivered  to  Bini  until  after  the 
contract  for  the  machine  had  been  consummat- 
ed and  machine  delivered,  and  on  rebuttal  tes- 
tified that  the  written  warranty  was  given  to 
him  at  the  time  the  notes  were  signed  and  con- 
tract made.  Hdd,  that  his  evidence  should  be 
i-otuitraed  unfavorably  to  him,  and  that  the 
kvritten  warranty  was  part  of  the  agreement  of 
aale,  as  shown  by  fals  evidence,  and  that  it  was 
(•rror  to  exclude  it  from  the  jury. 

2.  Where  an  article  is  sold,  and  notes  given 
for  part  of  the  purchase  price,  which  contain 
the  provision  that  the  title  to  such  property 
shall  remain  in  the  seller  nntil  the  notes  are 
paid,  snch  provision  ia  for  the  benefit  of  the 
seller,  and  fae  may  elect  to  treat  the  sale  as 
nlraolute,  and  sne  on  the  notes,  and  a  suit  to 
recover  judgment  on  the  notes  constitutes  such 

n  election. 

3.  Where  a  machine  Is  sold  accompanied  by 
a  warranty  as  to  fitness,  and  the  machine  deliv- 
ered, and  part  of  the  purchase  price  paid,  en 
failure  of  the  warranty  the  ptirchaser  has  two 
remedies  at  fals  election, — he  may  keep  the  ma- 
rhfoe,  end  recoup  or  recover  in  damages  the 
difference  between  the  price  agreed  to  be  paid 
and  the  actual  value  of  the  machine,  together 
with  a  fair  compensation  for  the  loss  incurred 
by  an  effort  in  good  faith  to  ose  it  tor  the  pur- 
pose warranted:  or  he  may  promptly  return 
the  machine  as  soon  as  he  discovers  the  de- 
fects, and  recover  the  consideration  paid,  or 
ofTer  to  restore  the  same  on  condition  that  the 
seller  shall  return  all  recdved  by  him. 

(Syllabna  1^  the  Court.) 

Error  from  district  court,  Canadian  county; 
before  Justice  C.  F.  Irwin. 

Action  by  D.  M.  Osborne  &  Co.  against  Fritz 
Walther.  Judgment  for  defendant;  and  plaln- 
ticr  brings  error. '  Reversed. 

G.  O.  Blake,  B.  E.  Blake,  W.  T.  Beeks,  and 
Don  C.  Smith,  for  plaintiff  in  error.  B.  J. 
Simpson  and  Marsh  &  Wallace,  for  defendant 
in  error. 

BURFORl^,  C.  J.  On  June  10,  1898,  the 
plflintiff  in  error,  D.  M.  Osborne  &  Co.,  a 
corporation,  through  Its  agent,  J.  W.  Hughes, 
at  BI  Reno,  Okl.,  sold  to  the  defendant  In 
error,  Fritz  Walther,  a  harvester  and  binder 
for  the  consideration  of  $120,  payable  $20 
cash,  and  the  balance  in  two  equal  Install- 
ments of  $50  each;  the  first  to  be  paid  Sep- 
tember 1,  1808,  and  the  second  September 
1.  1899.  The  defendant,  Walther,  executed 


bis  two  promissory  notes  for  the  deferred  pay- 
ments, bearing  Interest  at  10  per  cent  from 
date,  and  10  per  cent,  attorney's  fees  If  not 
paid  when  due.  By  the  terms  of  these  notes, 
both  notes  were  to  become  due  on  failure  to 
pay  the  one  falling  due  first  Bacb  note  also 
contains  this  provision:  "The  express  condi- 
tion ot  the  sale  and  purchase  of  the  machine 
for  which  this  note  la  given  la  such  that  the 
title,  ownership,  or  right  of  possession  does 
not  pass  from  the  said  D.  M.  Osborne  &  Co. 
until  this  note  and  Interest  and  all  other  notes 
given  for  the  same  purchase  are  paid  in  full." 
Walther  paid  the  $20,  executed  the  notes,  and 
the  machine  was  delivered  to  him  at  Hughes' 
store  In  Bl  Reno.  The  sale  was  accompa- 
nied by  either  an  oral  or  written  guaranty  as 
to  fitness  and  working  qualities.  The  trial 
court  ezduded  the  written  guaran^  on  the 
ground  that  the  evidence  showed  that  It  was 
not  a  part  of  the  agreement  of  sale,  but  was 
delivered  to  the  defendant  subsequent  to  the 
time  the  sale  was  conpummated,  and  held  that 
the  oral  guaranty  was  controllhig.  We  will 
review  this  question  later.  The  defendant 
failed  to  pay  the  notes,  and  in  February,  1899, 
the  plaintiff  brought  this  action  in  the  district 
court  to  recover  judgment  on  the  notes.  As 
a  defense  to  this  action  the  defendant  admit- 
ted the  execution  of  the  notes,  but  alleged 
that  they  were  executed  In  part  consideration 
for  one  binder,  which  "was  represented  to  this 
def^dant  by  said  plaintiff  to  be  capable  of  do- 
ing, performing,  and  accomplishing  good  and 
satisfactory  work  as  a  harvestlog  machine, 
and  that  said  representations  and  guaranty 
failed  in  this,  to  wit  said  self-binder  utterly 
failed  to  perform  and  accomplish  good  and 
satisfactory  work  as  a  harvesting  machine, 
and  that  said  plaintiffs  were  duly  notified  of 
such  failure,  thereby  causing  the  considera- 
tion for  which  said  notes  were  given  to  utter- 
ly fail.  The  defendant  further  answ^ng, 
alleges  and  says  that  relying  upon  the  plain- 
tiff's representation,  he  paid  to  said  plaintiff 
the  sum  of  twenty  dollars  In  cash,  and  execut- 
ed and  delivered  to  them  the  said  notes  sued 
on;  such  representations  being  the  considera- 
tion which  caused  the  defendant  to  make 
said  payment  and  execute  said  notes.  Where- 
fore defendant  prays  that  said  notes  be  can- 
celed, and  that  he  recover  judgment  against 
the  plaintiff  for  the  sum  of  twenty  dollars 
and  the  coats,"  etc.  To  this  answer  the  plain- 
tiff replied,  setting  up  the  following  written 
guaranty,  which  it  was  alleged  accompanied 
the  agreement  of  sale,  to  wit:  "Remove  this 
Warranty  and  Give  to  Purchaser.  Warranty. 
This  implement  Is  warranted  to  be  well  made, 
of  good  material,  and,  if  properly  set  up  and 
operated,  to  do  good  work.  If,  upon  one 
day's  trial,  the  machine  should  not  work  well, 
the  purchaser  shall  immediately  notify  the 
local  agent  who  sold  It  and  D.  M.  Osborne 
&  Co.,  Auburn,  X.  Y.,  and  allow  reasonable 
time  for  some  one  to  be  sent  to  put  it  In  or- 
der. If  It  Is  not  then  made  to  do  good  work. 
It  must  be  returned  at  once  to  said  local  agent 
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at  hiB  place  of  basioess,  and  any  paymenta 
made  thereon  will  be  refunded.  Continuous 
use  of  tbe  machine,  or  use  at  Intervals  through 
the  harvest  aeason,  or  failure  to  notify  D.  M. 
Osborne  ft  Co.  and  their  agmt,  or  failure  to 
return  the  machine  as  agreed,  shaU  be  deem- 
ed an  acceptance  of  the  machine  by  the  pur- 
chaser. No  variation  of  tliis  order,  oral  or 
MTitten,  vlll  be  recoRnlzed  by  us.  D.  M.  Oa* 
borne  ft  Co."  On  these  Issaes  the  case  was 
tried  to  a  Jury,  and  a  verdict  returned  in  fa- 
vor of  the  defendant  for  $20.  Judgment  was 
rendered  accordingly,  and,  after  proi»rly  sav- 
ing the  questioiis  presented  by  motiim  for  new 
trial,  the  plamtiff  brings  the  case  here  on  error 
for  review. 

On  the  trial  it  was  clearly  established  by 
the  defendftnt  ffiat  at  the  time  he  porchased 
the  machine  tbe  local  agent  represented  to  him 
tliat  the  haTVester  was  a  good  machine,  and 
would  do  good  work;  that  be  began  cutting 
his  wheat  witb  tbe  machine,  and  tbe  binder 
would  cboke  np,  and  tolled  to  properly  bind 
the  sheaves,  and  In  heavy  or  down  grain 
would  not  work  at  all.  He  notlAed  the  agent, 
Hughes,  of  such  fallore^  and  Hughes  sent  out 
an  expert  to  adjnst  tbe  machine,  who  work- 
ed on  it  and  operated  it,  but  failed  to  ronedy 
the  defects;  and.  after  repeated  efforts  to 
make  it  do  aatiafactory  work  as  a  binder, 
and  after  having  cut  considerable  grain  with 
It  he  was  compelled  to  have  a  different  ma- 
chine to  complete  his  harvesting,  and  that  he 
set  this  machine  out  at  bis  ploce,  where  It 
still  remained  at  the  time  of  the  tilal,  nei- 
ther party  ever  having  made  any  attempt 
to  use  It  after  the  flrst  season.  Under  the 
evidence  It  clearly  appears  that  the  machine 
failed  to  perform  its  work  In  the  manner  re- 
quired either  by  the  terms  of  the  oral  war- 
ranty relied  upon  by  defendant,  the  written 
warranty  pleaded  by  the  plabitlff,  or  the  war- 
ranty which  the  law  Implies  In  ancb  cases  In 
the  absence  of  an  express  warranty.  One  of 
the  piindpal  questions  to  be  determined  la 
whether  the  oral  warranty  relied  upm  by  the 
defendant  or  the  written  warranty  set  up  by 
plaintiff  Is  tbe  one  which  controls  In  this  case. 
Both  parties  itleAd  an  express  warranty,  hence 
the  question  of  Implied  warranty  Is  not  to  be 
considered.  The  defendant  testlfled  that  he 
purchased  tbe  machine  from  an  agent  at  the 
stcre  of  Mr.  Hughes;  that  he  had  talked 
with  Mr.  Hughes  several  times  about  pur- 
chasing tbe  machine,  and  that  he  said  that 
the  machine  vrould  do  Just  aa  good  work  as 
any  other  machine  sold  In  the  town,  and 
would  work  all  right  to  his  aatlBfaction;  that, 
after  he  had  bought  the  machine  and  signed 
the  notes,  and  was  on  tbe  wagon,  and  ready 
to  pull  out,  be  was  given  the  written  guar- 
anty, and  told  to  keep  It,  which  he  did,  and 
produced  It  at  the  trial,  and  that  he  had  not 
read  it.  J.  W.  Hughes  testlfled  that  he  was 
agent  for  D.  31.  Oshome  &  Co.  tai  1898,  and 
sold  the  machine  in  question  to  Mr.  Walther; 
that  be  told  Walthn-  that  the  machine  would 
do  as  good  work  as  any  machine.  He  did 


not  recollect  delivering  the  written  warranty, 
but  that  it  was  delivered  by  some  one  about 
his  place  of  business.  On  rebuttal  the  de- 
fendant testified  as  follows:  "Q.  TVIiere  were 
yon  when  this  warranty  was  given  you,  Mr. 
Walther?  A.  Up  there  hi  Mr.  Hughes'  store. 
Q.  When  you  signed  the  notes?  A.  After  I 
had  them  signed.  Q.  While  you  were  still  in 
the  store  there?  Where  did  you  sign  the 
notes?  A.  In  the  store.  Q.  Who  took  the 
notes?  A.  Huglies,  I  guess;  young  Hughes. 
Q.  And  at  that  time  the  warranty  was  given 
you?  A.  Yes,  sir.  Q.  You  signed  an  order 
like  that  for  the  machine  (handing  witness 
a  paper)?  A.  1  signed  a  contract.  That  is 
what  they  called  them.  Q.  And  then  that 
was  torn  off  the  en'd  and  handed  you?  A.  1 
do  not  remember."  'niere  appears  a  mate- 
rial conflict  in  the  defendant's  own  testimony. 
When  bis  attention  was  flrst  called  to  the 
written  guaranty,  or  "slip,"  as  It  was  called 
on  the  trial,  he  stated  that  It  was  handed 
to  him  while  on  bis  wagon,  when  he  was  Jutt 
ready  to  pull  out.  But  afterwords,  when  he 
was  called  In  .bis  own  behalf  on  rebuttal,  he 
testlfled  that  It  was  given  to  him  In  the  store 
at  the  time  he  signed  the  notes  sued  on*  and 
after  signing  the  notes.  If  this  written  war- 
ranty was  delivered  to  the  defendant  at  tbe 
time  he  executed  the  notes,  and  constituted 
a  part  of  the  transaction  of  the  purchase  of 
the  machine,  it  then  becomes  a  material  part 
of  the  agreement,  and  is  binding  vpoa  both 
pailies,  and  extrudes  all  previous  oral  rep- 
resentations and  statements  leading  up  to 
the  consummation  of  the  contract  Tbe  de- 
termlnation  of  this  question  must  d^end  up- 
on the  defendant's  own  testimony  and  the 
accompanying  circumstances.  The  general 
rule  is  that  the  testimony  of  a  person  in  his 
own  behalf  must  be  construed  most  stnm^y 
against  him,  and,  where  there  are  appozcait 
conflicts  In  his  testimony,  one  part  favorable 
and  tbe  other  unfavorable  to  him,  that  must 
be  accepted  and  given  the  greater  weight 
which  Is  unfavrasble  to  hte  Interests.  Tbe 
written  guaranty  and  the  notes  in  question 
relate  to  the  same  subject-matter,  are  between 
the  same  parties,  and  were  passed  between 
tbe  contracting  parties  on  the  same  day.  One 
received  and  kept  the  notes;  the  other  re- 
ceived and  kept  the  machine  and  tbe  written 
warranty.  In  the  absence  of  any  allegation  to 
the  contrary,  It  would  be  presumed  that  the 
written  warranty  and  notes  were  contempo- 
raneous  parts  of  the  same  transacdon,  and 
constitute  the  terms  of  tbe  sale  and  warran- 
ty. The  defendant  admitted  that  It  was  de- 
livered to  him,  and  we  think  his  own  evi- 
dence failed  to  overcome  the  presumption 
tluit  it  was  delivered  to  him  at  the  time  tbe 
sale  of  the  machine  was  finally  consummated 
and  the  papers  executed.  U^der  the  defend- 
ant's own  testimony,  we  tliink  the  trial  court 
should  have  let  the  writtrai  guar&niy  go  to 
the  Jury,  and  that  it  was  em»  to  exclude  It 
But  whether  the  sale  of  the  harvester  was 
accompanied  by  an  oral  or  a  written  wur- 
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ntDt7,  in  either  event  we  think  the  trial 
court  misdii'ected  tlie  Jury  in  the  Instmctlon 
numbered  2.  The  transactions  between  the 
plalntlflF  and  defendant,  as  shown  by  the  evi- 
dence, constituted  an  executed  contract  of 
sale,  accompanied  by  a  warranty  as  to  fitness 
and  working  qualities  of  tlie  machine.  It  is 
true,  by  the  terms  of  the  notes  the  title  to 
the  machine  was  not  to  pass  to  Walther  un- 
til tlie  notes  were  paid,  but  this  was  a  condi- 
tion for  the  benefit  of  the  plalntitf,  and  might 
be  waived  by  It.  By  its  election  to  sue  on 
tbe  notes  for  the  purchase  price,  of  the  ma- 
chine, it  waived  this  clause  in  the  notes,  and 
title  passed  to  the  defendant.  The  warrait- 
ty,  whether  oral  or  written,  did  not  change 
the  legal  efCect  of  the  sale.  The  plaintiff 
warranted  the  machUie  to  do  good  work.  If 
tbe  machine  failed  to  come  up  to  the  war- 
ranty, tbe  defendant  had  a  right  to  follow 
one  of  two  courses  at  his  election,— he  could 
either  keep  the  machine,  and  record  or  re- 
coup In  damages  the  difference  between  the 
value  of  the  machine  in  its  imperfect  condition 
and  the  purchase  price,  together  with  a  fair 
comp^sation  for  the  loss  incurred  by  an  ef- 
fort Id  good  faith  to  use  it  for  the  purpose 
for  whleh  It  was  warranted  (section  2631,  St. 
1893);  or  he  could  have  elected  to  rescind 
the  contract.  In  which  event  the  law  required 
him  to  act  promptly  upon  discovering  tbe  de- 
fects in  the  machine,  and  to  restore  or  return 
it  to  the  plaintiff,  or  to  ofTer  to  restore  it  on 
ronditl(Hi  that  the  plaintiff  would  return  the 
notes  executed  and  money  paid  (sections  866, 
8ti8,  Id.).  There  is  no  evidence  to  the  effect 
that  the  defendant  ever  made  any  effort  or 
offer  to  rescind  the  contract,  and  he  was  in  no 
position  to  recover  the  money  paid  on  the 
purchase  price  until  he  had  made  such  prompt 
effort  to  restore  the  property  as  the  law  re- 
<iuires. 

The  trial  court  treated  the  sale  of  the  ma- 
chine as  a  conditional  sale,  and  the  terms  of 
the  warranty  as  tbe  terms  of  the  conditions, 
and  instructed  the  jury  that  If  tlie  plaintiff 
sold  the  machine  to  the  defendant,  and  war- 
ranted the  machine  to  do  good  work,  and  the 
defendant  gave  the  machine  a  fair  trial,  and 
it  was  defective,  and  would  not  do  good  work, 
and  that  he  notified  the  plaintiff  of  such  de- 
fective condition  and  failure  to  perform  its 
work,  and  it  failed  to  make  it  do  good  work, 
"then  the  defendant  was  under  no  obligation 
to  keep  the  said  machine,  but  that  it  was  the 
duty  of  tbe  plaintiff  to  take  tbe  said  machine 
away,  and  to  pay  back  to  the  defendant  what 
he  had  paid  thereon;  and  in.  this  case  tbe 
plaintiff  cannot  recover  for  the  value  of  said 
machine,  and  the  Jury  should  render  a  verdict 
in  favor  of  the  defendant  for  the  twenty  dol- 
lars paid  to  the  plaintiff  by  the  defendant  as 
a  part  of  the  purcliase  price  of  the  said  ma- 
chine." We  do  not  think  this  Instruction  cor- 
rectly states  the  law  as  applicable  to  the  is- 
sues and  evidence  in  this  case.  The  Instruc- 
tion Is  also  subject  to  a  mor*  serious  objec- 
tion.  While,  from  the  entire  charge  to  the 
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jury,  we  do  not  think  the  conrt  Intended  to 
take  any  question  of  fact  from  the  Jury,  or 
to  direct  their  verdict,  yet  the  language  used 
iB  clearly  susceptible  of  such  construction,  and 
wag  misleading  to  the  Jury.  The  Jury  are 
told  that  "In  this  case  the  plaintiff  cannot  re- 
cover for  the  value  of  said  machine,  and  the 
jury  should  render  a  verdict  In  favor  of  the 
defendant  for  the  twenty  dollars  paid  to 
plaintiff."  This  left  nothing  for  the  jury  to 
try,  and  they  probably  so  understood  it.  The 
court  probably  meant  to  tell  the  jury  tljat,  if 
they  found  the  facts  for  the  defendant  as 
embraced  in  the  first  part  of  the  charge,  then 
the  plahitiff  would  not  be  entitled  to  recover; 
but,  if  It  did,  the  language  used  to  express 
such  idea  la  too  inapt  to  convey  such  meaning 
to  the  untrained  mind.  There  are  oth^  al- 
leged errors  complained  of,  hut,  as  they  are 
not  likely  to  occur  upon  a  retrial  of  the  cause, 
we  will  not  now  discuss  them. 

For  tbe  errors  in  exdnding  the  written 
warranty  upon  the  evidence  .as  shown  by 
tbe  record  and  in  giving  instruction  No,  2  the 
judgment  of  the  district  court  of  Canadian 
county  is  reversed,  at  the  costs  of  the  de- 
fendant In  error,  and  the  cause  remanded, 
with  directions  to  grant  a  new  trial.  All  the 
justices  concur,  except  IRWLN,  J.,  who  tried 
the  case  below,  not  sitting. 
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COMSTOCK  T.  EAGLETON. 

(Supreme  Couit  of  Oklahoma.  July  16,  1902.) 

AFPBAL— CASE-MADB^-PROBATB  JUDQB— 
FALSE  IHPRISONMSNT. 

1.  Where  the  certificate  of  the  judge,  who 
settled  and  signed  the  case-made,  atBrmativeb' 
shows  that  the  game  was  submitted  to  him  to 
be  settled  and  BiRned  by  the  parties  to  the 
cause,  at  a  time  and  place  different  from  that 
named  in  the  notice,  no  objections  appearing  in 
the  record,  and  no  showing  made  in  this  court 
to  the  contrary,  the  notice  required  will  be  pre- 
sumed to  have  been  waived. 

2.  A  probate  judge  in  passing  and  render- 
ing jud^ent  in  a  bastardy  case  pending  in  his 
court  acts  judicially,  and  is  not  amenable  to  a 
civil  action  for  false  imprisonment,  though  the 

ndgmcnt  was  erroneous,  and  in  rendering  such 
ndgment  be  erroneously  exceeds  the  jurisdic- 
tion of  his  court 

3.  A  probate  judge  issuing  a  commitment  car- 
rying into  effect  and  supported  by  a  judgment 
of  ins  court  having  junsdiction  of  the  person 
and  of  the  subject-matter  will  be  protected 
against  a  civil  action  for  damages  for  false  Imr 
prinonment  nnder  such  commitment. 

(Syilobus  by  the  Court) 

EiTor  from  district  court,  Pawnee  county; 
before  Justice  Bayard  T.  Hainer. 

Action  by  J.  O.  Comstock  against  Wm.  L. 
Engleton  for  false  imprisonment.  Judgment 
for  defendant,  upon  demurrer  to  petition,  dis- 
missing action,  and  for  costs.  Plaintiff  here 
by  petition  In  eiror  for  review.  Affirmed. 

C  J.  Wrlghtsman,  for  plaintiff  in  errw. 
Lewis  P.  Mosler  and  A.  J.  BlddUnn,  for  de- 
fendant in  error. 

BEAUCHAMP,  J.  The  defendant  on  the 
3d  dfiy  of  June.  1002,  filed  a  motion  In  this 
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court  to  strike  from  fhe  files  fbe  case-madek 
and  to  dismiss  tlie  iKtltloa  In  error,  for  the 
reason  tbat  tbe  record  affirmatiT^y  shows 
ttiat-the  case-made  was  not  settled  and  sign- 
ed as  required  by  law,  the  order  chC  the  dis- 
trict judge,  or  the  notice  served  upon  the  de- 
fendants attorney.  The  record  discloses  that 
vpaa  the  roidition  of  the  Judgment  bereln,  on 
the  IGth  day  of  NoTember,  1900,  on  applica- 
tion, the  dtetrlct  court  ordered  that  tbe  plain- 
tiff be  given  20  days  to  make  and  serve  a 
case-made,,  the  defendant  5  days  to  suggest 
amendments  thereto,  and  tbat  the  case  be 
settled  on  S  days*  notice  In  writing  by  either 
party.  Tbe  casfr^nade  was  served  upon  the 
defendant's  attorney  on  November  19,  1900. 
On  the  23d  di^  of  October,  1901,  the  plaln- 
tlfTs  attorney  served  notice  In  writing  upon 
the  defendant's  attorney  that  on  the  26th  day 
of  Octob«,  1901,  at  9  o'clock  a.  m.,  or  so  soon 
thereafter  as  counsel  could  be  heard,  he 
would  apply  to  the  judge  at  his  cbambers  In 
tbe  city  of  Ferry.  Noble  county,  to  settle  and 
sign  the  case-made.  The  certlfloite  of  the 
Judge  certifies  "tbat  the  case-made  and 
amendments  thereto  hare  been  duly  served 
In  due  time,  and  the  amwdments  thereto  duly 
suggested,  and  the  same  was  duly  submitted 
to  me  for  settlement  and  signing,  as  required 
by  law,  by  the  parties  to  said  cause.  •  •  • 
Witness  my  hand  at  the  dty  of  Newklrk, 
Noble  county,  *  *  *  tbe  26tb  day  of  Oc- 
tober. 1901."  Where  tiie  certificate  of  the 
jn^e,  who  settled  and  signed  the  case-mad^ 
affirmatively  shows  that  tbe  same  was  sub- 
mitted to  him  to  be  settled  and  signed  by 
the  parties  to  tbe  cause  at  a  time  and  place 
different  frmn  tbat  named  in  tbe  notice,  no 
objections  appearing  In  tbe  record,  and  no 
showing  made  in  this  court  to  the  contrary, 
the  notice  wUl  be  presumed  to  have  been 
waived.  Tbe  motion  Is  overruled. 

Tbe  plahitlff  commenced  ttils  actl<m  In  the 
dlstrlet  comt  of  Pawnee  county  to  recover 
damages  Ua  false  Imprlstrnment  In  the  sum 
of  95,817.60.  and  fn  his  amraided  petition  for 
cauie  of  actlm  alleges:  "(1)  Tbat  tbe  said 
defaidant  is  now,  and  was  at  all  tbe  times 
hereinafter  named,  the  duly  qualified  and  act- 
ing probate  judge  within  and  for  Pawnee 
county.  Oklahoma  territory.  Plaintiff  fur- 
ther states  that  on  the  7th  day  of  Febrmiry, 
1900.  the  probate  court  In  and  tM  Pawnee 
county,  Oklahoma  territory,  in  which  tbe  de- 
fendant William  L.  Eagleton,  was  then  and 
there  sitting  and  acting  as  tbe  sole  presiding 
jodge  thereof,  rendered  a  judgment  against 
the  plaintiff  In  a  certain  bastardy  proceeding 
then  pending  In  tbe  saltf  probate  court  of  the 
county  of  Pawnee  and  territory  of  Oklahoma, 
wherein  the  territory  of  Oklahoma  was  plain- 
tiff aud  I.  O.  Comstock  was  defendant,  by  the 
terms  of  which  judgment,  amongst  other 
things,  the  said  court  ordered  that  J.  O.  Corn- 
stock  be  remanded  to  the  custody  of  the  sher- 
iff of  Pawnee  county,  Oklahoma,  to  be  by 
him  committed  to  the  common  jail  of  Paw- 
nee county,  O.  T.,  until  the  costs  of  said 


prosecution.  In  the  snm  of  $101.20^  be  paid, 
and  nntll  the  said  J.  O.  Comstock  sbonld  fur- 
nish a  bond  to  the  territory  of  Oklahoma, 
with  good  and  sufficient  sureties,  to  be  ap- 
proved by  the  judge  of  tbe  probate  court  of 
Pawnee  county,  Oklahoma  torltory,  provid- 
ing that  the  said  J.  O.  Comstock  should  pay 
the  sum  of  f5.00  per  month,  on  the  first  day 
of  each  and  every  month,  commencing  on  tiie- 
first  day  of  March,  1900.  for  each  and  every 
mcmtb  thereafter  for  the  term  of  four  years." 
A  copy  of  tbe  judgment  Is  attached  to  tbe 
petition  as  an  exhibit    **pialntlff  further 
states  tbat  on  the  9th  day  of  February.  1900, 
tbe  said  defendant,  Eagleton,  Issued  a  war- 
rant at  commitment  to  T.  M.  Grant  u  the 
sbolff  of  Pawnee  county,  Oklahoma,  upon 
said  judgment  above  named."  Tliai  follows 
tbe  commitment  which  recites  tbe  charge  in 
tbe  complaint  In  tbe  probate  court  tbe  'ar- 
raignment plea  of  tbe  defendant  trial,  ver- 
dict of  tbe  Jury,  sentence  and  Judgment  of 
tbe  court  snd  commands  tbe  sheriff  of  Paw- 
nee county  "to  safely  keep  said  J.  O.  Oom-. 
Btodk  nntll  tbe  bonds  above  mentioned  are 
duly  made  and  approved  by  the  jm^  of  the 
probate  court  snd  until  be  pay  tbe  costs  of 
the  prosecution,  or  until  he  ^all  be  dischar- 
ged therefrom  by  due  process  of  law."  **Ajid 
plaintiff  further  states  that  under  and  by 
virtue  of  said  Oder  of  commitment  to  the 
said  dieriff  of  Pawnee  county,  Oklahoma,  the 
said  defendant,  Eagleton.  did  therein  and 
thereby  request  direct  Instigate,  cause,  and 
procure  the  said  J.  O.  Comstock  to  be  tm- 
prlsoned  and  deprived  of  his  llbert7  ^  ^ 
said  sheriff  of  Pawnee  county.  OkUthoma. 
who,  under  the  said  ar&eat  at  commltmoit  (n 
tbe  9th  day  of  February.  1900,  took  the  plain- 
tiff into  Us  custody,  and  lawfully  and  with 
force,  and  without  any  authority  of  law,  kfpt 
detabied,  and  Imprisoned  blm  for  the  space 
of  117  days  immedlatdy  following  said  date; 
that  the  said  warrant  of  commitment  taned 
by  tbe  said  Eagleton  as  probate  judge  afore- 
said Is  void  oa  ttB  face;  and  that  for  no  odwr 
cause  was  said  J.  O.  Comstock  Imprisoned 
and  restrained  of  bis  liberty  than  that  set 
forth  in  said  MHumttment"  Then  fbllow  al- 
legations of  damages.  The  defendant  de- 
murred to  the  petitlOQ  for  the  reason  that  Q» 
ssme  does  not  state  facta  anfflclent  to  con- 
stitute a  cause  of  action.  The  court  upon 
consideration,  sustained  the  demurrer,  and. 
tbe  plaintiff  electing  to  stand  on  bis  petition, 
dismissed  the  action,  and  adjudged  tbe  costs 
to  the  plaintiff,  to  which  action  and  Judgment 
of  tbe  court  the  plaintiff  acepted,  and  brings 
the  case  here  by  petition  In  oror  for  review. 

It  is  admitted  by  plaintiff  In  enor  In  his 
brief  that  In  the  case  complained  of  tbe  pro- 
bate court  oif  Pawnee  county,  ot  wblcta  de- 
fendant In  error  was  at  the  time  tbe  presid- 
ing judge,  had  jurisdiction  both  of  the  sub- 
ject-matter- and  of  the  person  of  tbe  defend- 
ant; that  the  trial  of  said  cause  was  conduct* 
cd  in  strict  conformity  to  law;  and  that  the 
judgment  rendered  therein  was  valid  wul 
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binding,  except  that  portion  thereof  which 
reads:  "It  is  a  farther  order  of  tiie  court 
Oiat  the  deCendant  J.  O.  Oomstock  be  re- 
manded to  the  custody  of  the  Bberlfl  of  Paw- 
nee county,  Oklahoma  territory,  to  be  by  him 
committed  to  the  common  Jail  <rf  Pawnee 
coimty  until  the  bonda  above  mentioned  are 
made  and  approved  and  the  coats  of  the 
prosecution  paid."  This,-  he  contends,  was  bi 
excess  of  the  }urlBdlctJob  of  the  probate  conrt, 
therefore  void,  and  that  a  commitment  lf»ned 
thereunder  was  without  authority  and  Told. 

Under  what  cirenmstAnces  can  a  judge  of 
the  probate  court  be  held  liable  to  a  i^tH  ac- 
tion for  damages  for  an  act  done  by  htm  In 
his  capacity  as  judge?  Nothb^;  Is  more  es- 
sential and  Important  than  that  the  judiciary 
shall  be  Independent  Every  judge  should 
fe^  perfectly  free  to  follow  the  dictates  of 
bis  own  judgment,  and  the  one  thing  essen- 
tial to  that  UideFendence  Is  that  they  shall 
not  be  exposed  to  a  private  actlm  for  dam- 
ages for  anything  that  they  may  do  In  their 
ofilclal  capacity.  Ko  judge  would  feel  free 
If  he  knew  that  upon  the  rendition  of  a  judg- 
ment or  order  that  he  might  be  subjected  to 
a  salt  by  the  defeated  party,  and  in  the  event 
that  H  should  be  held  erroneous,  and  that  he 
had  mistakenly  exceeded  his  jurisdiction  and 
powers  hi  some  particular,  be  mulcted  in 
damages.  In  this  case  It  Is  admitted  that  the 
probate  court  had  jurisdiction  of  the  subject^ 
matter  of  the  action  and  of  the  person,  and 
that  the  trial  of  the  cause  was  condocted  in 
strict  conformlly  to  law,  bat  that  the  court 
erroneously  exceeded  Its  Jurisdiction  In  one 
particular,  and  therefore  that  the  judge 
shoidd  be  held  liable  In  damages  tor  the  exe- 
cution thereof.  In  the  case  of  Bandall 
Brlgham,  7  Wall.  635, 19  U  Bd.  285,  the  court 
says:  "Now,  It  Is  a  goieral  principle  appli- 
cable to  all  judicial  officers  that  they  are  not 
liable  to  a  civil  action  tor  any  judicial  act 
done  within  theh:  jorisdlcUon."  In  the  case 
of  Bradley  t.  Fisher,  18  WalL  835,  20  L.  Ed. 
640,  the  coort  held  that  Judges  of  courts  of 
record,  of  superior  or  general  jurisdiction, 
are  not  liable  to  civil  actions  for  their  judicial 
acts,  even  when  such  acts  are  In  excess  of 
theh:  jurisdiction,  and  are  alleged  to  have 
been  dxme  maliciously  or  corruptly,  fntese 
cases  are  cited  and  approved  by  Brewer.  J., 
In  Cooke  v.  Bangs  (G.  C.)  31  Fed.  W3,  and  It 
la  said  that  "the  rule  that  justices,  as  well  as 
all  other  judicial  officers,  are  exempt  from 
liability  to  an  action  for  damages  for  acts 
done  wtUitn  their  jurisdiction,  is  made  clearer 
by  the  dissenting  opinion  of  Mr.  Ji^stlce 
Davis,  with  whom  concurred  Mr.  Justice  Cllf- 
ford:  *I  agree  that  judicial  officers  are  ex- 
empt from  responsibility  In  a  dvil  action  for 
their  judicial  acts  In  respect  to  matters  of 
controversy  within  their  jurisdiction.  I 
agree,  further,  that  Judges  of  superior  or  gen- 
eral authority  are  equally  exempt  from  lia- 
bility, even  when  they  have  exceeded  their 
Jurlsdlctiou,  unless  their  acts  complained  of 
were  done  maliciously  or  COTruptly.  But  I 


dissent  from  the  rule  laid  down  by  the  ma- 
jority of  the  court  that  a  judge  Is  exempt 
from  llaUUty  In  a  case  like  the  present,  where 
It  Is  alleged,  not  mily  that  his  proceeding  was 
In  excess  of  jurisdiction,  but  that  he  acted 
mallcloudy  and  corruptly.* "  In  this  case  a 
distinction  Is  drawn  between  k  case  where  a 
justice  of  the  peace  Is  acting  simply  in  ex- 
cess of  his  Jurisdiction  and  one  In  which  he- 
attempts  to  act  In  respect  to  a  subject-matter 
of  which  he  clearly  has  no  jurisdiction.  And 
It  Is  said:  "A  distinction  must  be  here  ob- 
served between  excess  of  Jurisdiction  and  a 
dear  absence  of  all  jurisdiction  over  the  sub- 
ject-matter. Where  there  Is  <dearly  no  au- 
thority over  the  subject-matter,  any  author- 
ity exercised  Is  a  nsui^ed  authority,  and  for 
the  exercise  of  snch  authority,  when  the  want 
of  jurisdiction  Is  known  to  the  Judge,  no  ex- 
cose  Is  permissible.  But  where  jurlBdIctl<m 
over  the  subject-matter  Is  Invested  by  law  In 
the  judge,  or  la  the  court  whl(di  he  holds,  the 
msnner  and  extent  In  vbicb  the  Jurisdiction 
shall  be  exercised  are  generally  as  much 
questions  for  his  determination  as  any  other 
question  Involved  In  the  case,  although  upon 
the  correctn«s  of  his  determination  In  these 
particulars  the  validity  of  his  Judgment  may 
depend.  •  •  •  Indeed,  some  of  the  most 
difficult  and  embarrassing  questions  which  a 
Judicial  cfflcet  Is  called  upon  to  condder  and 
determine  relate  to  his  Jurisdiction,  or  that 
of  the  conrt  held  by  him,  or  the  manner  In 
which  the  jurisdiction  shall  be  exwdsed;  and 
the  same  principle  of  exemptton  from  llaMl- 
Ity  which  obtains  fw  errors  committed  In  the 
ordinary  prosecntion  at  a  salt  where  there  Is 
Jurlsdlctkin  of  both  subject  and  person  ap* 
plies  In  cases  of  tills  kind  and  for  the  same 
reasons.'*  Many  more  autbwlttos  m^t  be 
cited  holding  the  same  rule,  but  we  deem  It 
unnecessary.  The  probate  conrt  In  this  case 
not  <Hi^  had  the  pown  and  Jurtsdletlou  to 
require  the  defendant  to  secure  the  perfor- 
mance of  the  order  of  the  court  but  It  was 
a  duty.   Bectlon  2986.  8t  1808. 

The  proceedli^  anthortrad  In  such  doss  <tf 
cases  are  spedal  proceedings,  and  In  many 
respects  In  their  nature  criminal,  ^e  action 
Is  commenced  upon  a  complaint  duly  certi- 
fied; up<ni  the  ffiing  of  the  cmnplaint  a  war- 
rant for  the  arrest  of  tbe  accused  shall  be 
Issued;  the  proceeding  shall  be  entitled  In 
the  name  ot  the  territory;  the  county  attor- 
ney Is  required  to  appear  and  proaecnte;  the 
Issue  to  be  tried  shall  be  "guilty**  or  "not 
guilty."  If  a  Jury  be  demanded,  the  cause 
shall  be  continued,  and  the  defendant  may  be 
admitted  to  ball.  If  tbe  accused  be  found 
guilty,  he  shall  be  charged  with  tbe  mainte- 
nance of  the  child,  and  the  court  shall  require 
the  defendant  to  secure  the  performance 
the  order.  Shall  the  defendant  be  discharged 
If  he  falls  to  give  the  bond  to  appear  for 
trial?  If  committed  to  Jail,  and  upon  trial  Is 
found  guilty,  and  he  fails  to  secure  the  per- 
formance of  the  order  of  the  conrt.  shall  be 
then  be  discharged?  Or  shall  be  be  commlt- 
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ted  until  he  bas  complied  with  the  order  of 
the  court,  or  the  court  has,  for  sofflclent  rea- 
son, vacated  the  order  or  judgment  as  pro- 
vided by  section  2987,  supra?  These  are 
questions  that  the  defendant  as  Judge  was 
called  upon  to  decide,  and  until  the  decision 
of  this  court  (E!t  parte  Comstock,  10  Olil.  290, 
61  Pac.  921)  bad  not  been  construed  by  thla 
court.  The  defendant  cannot  be  called  upon 
to  answer  In  damages  for  error  of  Judgment 
in  a  Judicial  construction,  of  a  statute,  am- 
biguous as  it  Is. 

Probate  Judges,  under  the  statutes  of  this 
territory,  are  made  the  clerlts  of  their  re- 
spectlTe  courts.    St.  Okl.  5  alo76. 

The  plaintiff  in  error  lu  his  brief  says  that 
his  action  Is  founded  upon  the  "ministerial 
act  of  the  defendant  in  issuing  the  commit- 
ment," and  attempts  to  distinguish  in  that  re- 
spect, and  contends  that  the  defendant  is  lia- 
ble for  issuing  the  commitment,  even  though 
not  liable  for  rendering  the  Judgment,  for  in 
the  one  instance  he  acts  Judiciaiiy,  while  In 
the  other  his  acts  are  ministerial.  In  the 
case  of  Cook  v.  Bangs,  supra,  the  defendant 
was  a  Justice  of  the  peace,  and  adjudged  the 
defendant  in  the  original  action  guilty  of  con- 
tempt, upon  a  complaint  alleging  failure  to 
sign  an  appearance  bond,  as  required  by  the 
justice,  In  an  action  pending  before  him. 
The  Justice,  without  bearing  any  evidence. 
Imposed  a  fine,  and  ordered  that  In  default 
of  payment  the  defendant  be  committed  to 
the  county  Jail.  The  defendant  refused  to 
pay  the  fine.  A  commitment  was  issued  by 
the  justice,  and  the  defendant  imprisoned. 
He  was  taken  l>efore  a  court  commissioner 
on  a  writ  of  habeas  corpus,  who,  after  due 
liearlng,  adjudged  that  the  charge  against  the 
petitioner  was  false,  sham,  illegal,  and  void, 
and  fully  acquitted  and  discharged  the  peti- 
tioner. Thereupon  the  Justice  issued  a  sec- 
ond commitment  for  the  same  charge,  and 
Judgment  as  before,  and  defendant  was  in- 
carcerated. Brewer,  J.,  in  the  opinion,  says: 
"It  is  very  doubtful  whether  this  action  of  the 
justice  was  not  In  respect  to  a  subject-matter 
over  which  he  had  no  jurisdiction,  and  yet, 
while  It  is  doubtful,  I  still  think  that  the 
protection  which  should  be  accorded  to  him 
goes  with  him  in  that  respect  The  defend- 
ant in  this  case.  In  issuing  this  second  war- 
rant, I  think  clearly  acted  erroneously.  But 
the  proceeding,  although  erroneous,  was  with- 
in the  limits  of  a  Jurisdiction  vested  In  him, 
for  be  had  Jurisdiction  over  the  matter  of 
contempt,  and  it  seems  to  me  that  the  public 
policy  which  requires  an  independent  Judi- 
ciary compels  that  he  should  be  held  not 
amenable  to  a  civil  action  for  damages."  In  \ 
Downing  v.  Herrick.  47  Me.  462,  the  court 
held:  "Since  no  action  will  lie  against  a 
Justice  of  the  peace  tor  an  error  of  judgment 
while  acting  judiciaiiy  and  within  the  scope  I 
of  his  JurlsdiHiou,  he  cannot  be  held  liable  ' 
for  Issuing  a  mittimus,  under  which  plaintiiT 
was  Imprisoned,  which  was  issued  to  make 
effective  a  Judgment  so  readaxA,"  The  de- 


fendant was  required  to  determlDe  whetiier 
the  facta  warranted  the  Issuance  ot  a  com- 
mitment The  Judgment  so  required.  The 
commitment  issued  was  fully  supported  by 
the  Judgment  of  the  court  bavli^;  Jurlsdictkm 
of  the  penwn  and  the  subject-matter  at  the 
action,  and  was  only  to  carry  into  effect  the 
proriBlons  thereof.  Certainly  It  the  Judge 
who  rendered  the  Judgment  is  exempt  from 
liabUl^  the  cN^ier  who  merdy  issued  the 
process  to  carry  into  effect  the  Judgment  will 
be  protected. 

The  Judgment  of  the  trial  court  sustahiing 
the  demurrer  to  the  petition,  dismissing  the 
action,  with  costs,  under  the  facts  in  this 
case,  la  right,  and  wIU  therefore  be  affirmed. 

HAINERi  J.,  baring  presided  hi  the  court 
below,  not  sitting.  IBWIN,  J.,  absent  All 
the  oth»  Justices  concurring. 


(U  Obi.  C87) 
HELVIE  et  aL  HOOVBB. 
(Supreme  Coort  of  Oklahoma.  July  17.  1902.) 

ESTATES  BT  EHTIRBTY—  TENANCY  IN  COM- 
MON—TR  U  ST— PRES  UMPTION. 

1.  The  common-iaw  rule  of  estate  by  entirety 
does  not  obtain  in  thin  territory. 

2.  A  li-ansfer  of  real  estate  by  ordinary  war- 
ranty deed  to  Silas  O.  Hoover  and  Lonrinda 
Hoover,  who  are  husband  and  wife,  is  held  to 
con-vey  to  each  an  undivided  one-half  interest 
in  the  fee  simple. 

3.  By  section  3760  Of  the  Statutes  of  ISSS 
it  is  provided  that  when  a  transfer  of  real  es- 
tate is  made  to  a  person,  end  the  consideration 
therefor  is  paid  by  or  for  another,  a  trust  is 
presumed  in  favor  of  the  person  by  or  for  whom 
the  payment  is  made. 

(SyUabuB  by  the  Court.) 

Error  from  district  court,  Cleveland  county; 
before  Justice  C.  F.  Irwin. 

Action  by  John  W.  Helvle  and  others 
against  Silas  C.  Hoover.  Judgment  tor  de- 
fendant, and  plaintiffs  bring  erm.  Be- 
versed. 

This  Is  an  action  brought  by  the  plaintUb 
in  error  against  the  defendant  in  error  la 
Cleveland  county.  The  petition  alleges  that 
on  and  prior  to  March  19,  1900,  the  defend- 
ants, Silas  C.  Hoover  and  Lourinda  Hoover, 
were  husband  and  wife;  that  on  that  date 
Lourinda  Hoover  died,  leaving  as  her  sole 
heirs  her  husband,  the  defendant  in  error,  and 
the  plaintiffs  In  error,  her  brothers;  that  on 
December  19,  1809,  Lourinda  Hoover  pur- 
chased lots  1,  2,  3,  4,  and  5,  in  block  SI.  in 
the  city  of  Norman,  Okl.,  the  consideration 
therefor  being  $5,000,  of  which  (1,000  was 
paid  in  cash  from  her  separate  funds,  and 
siie  obligated  herself  to  pay  the  remaining 
H.OOO  in  annual  payments  of  $1,000  each,  a 
mortgage  being  taken  upon  the  property  to 
secure  the  deferred  paymKOts;  that  after 
making  the  purchase  Ix>urinda  Hoovct  ex- 
pended for  improvements  the  sum.  of  $1,000. 
When  the  property  involved  was  purchased, 

%  2.  Sw  Hunband  and  WlfS,  TOl.  tt.  Cent  Die.  H 
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the  transfer  of  tlfle  thereto  was  by  the  usual 
form  of  warranty  deed,  executed  by  the  gran* 
tora,  T.  W.  Hendricks  and  Victoria  Hendricks, 
hlB  wife,  to  Slhis  C.  Hoover  and  Lourtnda 
HooTer,  parties  of  the  second  purt.  The  pe- 
tition alleges  that  Silas  C.  Hoover  became  in- 
rested,  as  above  stated,  with  a  legal  Interest 
In  the  estate,  but  that  he  did  not  pay  any 
part  of  the  purchase  price  thereof;  that  he 
had  ex[>ended  no  aniotmt  whatever  thereon; 
that  by  reason  of  the  premises  Silas  C.  Hoo- 
ver  was,  during  the  lifetime  of  Lourlnda  Hoo- 
ver, the  trustee  of  an  undlTided  one-half  In- 
t crest  in  the  real  estate  described,  for  lier 
use  and  benefit,  and  since  her  death  is  the 
trustee  of  an  undivided  one-half  interest  for 
the  nse  and  benefit  of  her  heirs.  To  this  pe- 
tition 8  general  demurrer  was  filed,  whldi 
was  sustained  by  the  court.  The  plaintiifg, 
electing  to  stand  upon  their  petition,  appealed, 
and  the  cause  is  brought  to  this  court  for  re- 
view. 

C.  W.  Brewer  and  Shartel,  Keaton  &  Wells, 
for  plaintilTs  In  error.  Xewell  &  Jackson,  for 
defendant  in  emn*. 

PAXCOAST,  J.  (after  stating  the  facta). 
This  case  Involves  but  one  principal  question, 
viz.:  What  was  the  title  of  Silas  Hoover  and 
Lourlnda  Hoover  to  the  property  conveyed  to 
them  by  T.  W.  Hendricks  and  Victoria  Hen- 
dricks, his  wife?  And  one  minor  question, 
which  fs:  Does  the  law,  under  the  allega- 
tions of  the  petition,  presume  that  Silas  C. 
Hoover  holds  the  Interest  conveyed  to  him  In 
trust  for  the  use  and  benefit  of  Lourlnda 
Hoover  and  her  heirs?  It  Is  contended  by  the 
plaintiffs  in  error  that  the  title  conveyed  was 
that  of  tenants  In  common,  that  each  took 
an  undivided  moiety  thereof,  and  that  Silas 
Hoover  held  his  Interest  in  trust  for  the  use 
and  benefit  of  Lourlnda  Hoover  and  her  heirs. 
The  defendant  in  error  contends  that  the  es- 
tate conveyed  by  the  deed  to  Silas  G.  Hoover 
and  Lourlnda  Hoover  Is  what  Is  termed  at 
the  common  law  tenancy  by  entirety,  being 
a  peculiar  estate  of  joint  teuancy  existing 
only  as  between, husband  and  wife,  or.  It  not 
such  an  estate,  then  the  estate  was  that  of 
joint  tenancy. 

It  Is  admitted  by  the  plalntiCTs  In  error  that 
under  the  rule  of  the  common  law  the  Inter- 
est conveyed  by  the  deed  in  this  case  would 
be  a  joint  estate  for  life,  the  survivor  taking 
the  whole  estate;  but  It  Is  claimed  that  un- 
der our  statutes  such  estates  have  been  abol- 
ished, or,  In  any  event,  are  Inconsistent  with 
our  present  law.  Under  the  common-law  rule 
of  England,  where  real  property  was  con- 
veyed to  husband  and  wife  in  the  manner 
employed  In  this  case,  the  title  was  held  to 
be  one  of  tenancy  by  entirety,  which  was  a 
peculiar  class  of  joint  tenancy,  not  havlug 
some  of  the  necessary  essentials  of  ordinary 
Joint  tenancy.  An  estate  in  Joint  tenancy, 
properly  speaking,  at  common  law,  could  be 
created  only  by  purchase,  while  tlie  estnte  by 
entirety  could  only  exist  as  between  husband 


and  wife,  and  might  be  acquired  by  purchase 
or  otherwise;  yet  the  riglit  of  survivorship 
existed  In  both  estates,  there  being  a  dlfifer- 
enee,  however,  In  the  authority  of  the  hus- 
band to  control  the  estate  during  the  lifetime 
of  the  parties  from  the  right  of  control  exer- 
cised by  Joint  tenants  in  other  cases.  The 
principal  difference  between  joint  tenancies  at 
the  common  law  and  tenants  in  common  was 
In  the  right  of  survivorship,-  Where  the  prop- 
erty was  held  by  either  of  the  two  classes  of 
Joint  teuancy,  there  was  nothing  to  Inherit  in 
case  of  the  death  of  either  of  the  parties,  be- 
cause the  title  was  for  the  life  of  the  tenants; 
the  survivor  taking  the  fee  to  the  whole  es- 
tate. They  were  not  seised  of  moieties,  but 
of  entireties.  In  such  cases  the  survivor  docs 
not  take  as  a  new  acquisition,  but  under  the 
original  limitation,  his  estate  being  simply 
freed  from  the  participation  of  the  otlier,  so 
that  in  case  of  the  death  of  either  of  the 
joint  tenants  there  is  nothing  to  descend  to 
the  heirs  of  such  deceased  person,  the  sur- 
vivor taking  the  entire  estate  to  the  exclu- 
sion of  the  heirs  of  the  deceased.  There  is  no 
conflict  between  the  authorities  under  the 
common-law  rule  with  reference  to  the  joint 
estates  of  either  kind.  The  conflict  arises  on- 
ly in  cases  based  upon  statutory  provision, 
where  the  common-law  rule  Is  expressly  re- 
pealed, or  where  it  has  been  held  to  be  re- 
pealed by  Implication,  or  from  principle,  be- 
ing Inconsistent  with  and  repugnant  to  our 
modern  ideas  of  the  relation  of  husband  and 
wife  and  having  no  place  In  our  jurisprudence. 

In  many  of  the  cases  decided  tiie  differ- 
ence between  Joint  tenancy  and  tenancy  by 
entirety  Is  overlooked,  and  in  many  Instances, 
where  the  title  Is  in  the  husband  and  wife, 
the  law  of  Joint  tenancy  as  between  other 
persons  has  been  applied.  Following  this 
method  of  considering  such  estates,  counsel 
tor  defendant  In  this  case,  while  noticing  the 
distinction  between  the  two  classes  of  Joint 
tenancy,  do  not  stand  squarely  on  either.  We 
thluk  It  necessary  to  notice  the  distinction,  as 
having  some  bearing  In  this  case;  for  the  rea- 
son  of  the  rul$  must  help  to  determine  wheth- 
er or  not  the  rule  still  exists.  In  4  Kent, 
Comm.  p.  362,  the  author  states:  "Convey- 
ances to  husband  and  wife,  •  •  •  by  rea- 
son of  the  unity  of  husband  and  wife,  are 
not  strictly  joint  tenancies,  but  conveyances 
to  one  person.  They  cannot  fake  by  moieties, 
but  tliey  are  both  seised  of  the  entirety,  and 
the  survivor  takes  the  whole."  In  1  Devi. 
Deeds,  §  117,  the  author  says:  "At  common 
law,  where  an  estate  In  fee  was  conveyed  to  a 
man  and  his  wife,  they  were  held  to  be  nei- 
ther Joint  tenants  nor  tenants  In  common. 
Considered  as  one  person  In  law,  they  could 
not  take  the  estate  by  moieties.  •  •  • 
The  husband  la  entitled  to  the  possession  dur- 
ing their  joint  lives,  but  upon  the  death  of 
one  the  whole  estate  ve.sts  In  the  survivor." 
lu  1  Wawhl).  Ileal  I'rop.  p.  072,  we  llnd  It 
stated  that.  If  property  Is  conveyed  to  lius- 
baud  and  wife,  "they  are  ueither  teuauts  lu 
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common  nor  properly  Joint  tonantfi,  though  t 
haviug  the  right  of  Burvlvorship,  hut  are  what 
are  called  'tenants  hy  entirety.'  While  such 
estates  have,  like  a  Joint  tenancy,  the  quality 
of  Burrlvorship,  they  differ  from  that  in  this  ' 
osnential  respect:  that  neltber  can  convey  his  | 
or  her  interest,  so  as  to  affect  the  right  of 
survivorship  in  the  other.  They  arc  not  eeis- 
ed«  in  the  eye  of  the  law,  of  moieties,  but 
of  entireties."  This  author,  In  speaking  of 
the  two  classes  of  Joint  tenancy,  indicates 
that  tlie  rights  of  Jolut  tenants  may  be  sev- 
ered hy  a  conveyance  during  the  lifetime  of 
either  of  the  parties  interested.  This  Is  not 
upheld  by  any  of  the  older  authoritiea,  nor 
does  this  author  speclScally  state  this  to  be 
the  rule.  See,  also,  the  same  author  (volume 
1.  pp.  673,  674),  where  the  question  Is  fully 
discussed,  with  statutes  and  citations  set  out 
lit  length.  The  author  concludes  that  "the 
policy  of  the  American  law  Is  opposed  to  the 
notion  of.  survivorship,  and  therefore  regards 
such  estates  as  tenancies  in  common."  Vol- 
ume 1,  p.  644. 

Coming,  then,  to  the  proposition:  Does  the 
old,  unmodified  common-law  rule  prevail  in 
this  territory?  Is  It  In  force?  Is  it  in  har- 
mony with  our  modern  Ideas  and  statutory 
provisions,  giving  the  wife  the  right  to  acquire 
property,  and  handle  and  convey  the  same, 
freed  from  all  the  legal  fictions  of  the  common 
law  pertaining  to  married  women?  The  com- 
mon-law rule  of  Joint  tenants  was  the  out- 
growth of  the  English  feudal  system.  The 
common-law  rule  of  tenants  by  entirety  was 
evolved  by  reason  of  the  idea  of  the  nonentity 
of  the  wife  during  the  marriage  relation,— 
the  oneness  of  the  husband  and  wife,  as  it  Is 
generally  expressed  by  the  authorities.  In 
other  words,  the  legal  restrictions  make  It  im- 
iwsslble  for  the  wife  to  have  other  legal  ex- 
istence than  that  of  her  husband.  In  some 
of  the  states  this  rule  was  adhered  to  until 
abolished  by  statute.  In  others,  the  rule  was 
adhered  to  uutU  laws  were  enacted  giving  the 
wife  a  legal  existence,  with  the  right  and 
power  to  hold  property  separate  and  apart 
from  her  husband,  when  the  courts  of  such 
states  held  that  the  rule  had  been  abolished, 
and  was  no  longer  In  harmony  with  the  mod- 
ern law  In  relation  to  marriage,  and  the  right 
of  the  wife  to  hold  and  manage  her  separate 
estate.  Other  states,  notably  Ohio,  Nebraska, 
Missouri,  and  others,  hold  that  the  rule  of 
the  common  law  with  reference  to  joint  ten- 
ancy never  did  exist  there;  that  the  reasons 
which  gave  rise  to  this  description  of  estates 
In  England  never  existed  here;  that  the  rule 
was  not  founded  on  principles  of  natural  Jus- 
tice, nor  in  any  reasons  of  policy  applicable 
to  modem  society  or  Institutions,  but,  on  the 
contrary,  is  adverse  to  the  understanding,  hab- 
its, and  feeling  of  the  people;  that  no  statute 
existed  recognizing  any  such  principles  as  the 
right  of  survivorship,  but  that  various  statu- 
tory provisions  were  Inconslsteat  with  It, 
Sergeant  v.  Stelnberger.  2  Ohio,  305,  15  Am. 
Dec  553;  Wilson  t.  Fleming  13  Ohio,  (Hi; 


Kerner  v.  McDonald  (\eb.)  &4  N.  W.  92,  83 
Am.  St  Rep.  550;  Robinson's  Appeal  (Me.) 
33  Atl.  Go2,  30  L.  R.  A.  331,  51  Am.  St.  VLep. 
307;  Hoffman  v.  Stlgei-s,  28  Iowa,  307;  Whit- 
tlesey V.  Fuller,  11  Conn.  337;  Wilson  t.  Wil- 
son, 43  Minn.  398,  45  N.  W.  710;  Cooper  v. 
Ckmper,  76  111.  57;  Donegan  v.  Donegan  (Ala.) 
15  South.  823,  49  Am.  SL  Rep.  53;  Bradley 
T.  Love,  60  Tex.  472;  Washburn  v.  Bums, 
»4  N.  J.  Law,  la 

Tiedeman  In  hie  work  on  Real  Property 
(section  237),  speaking  of  thl^  class  of  estates, 
says;  "The  American  law  has  berai  in  oppt>- 
Bltion  to  Joint  tenancy,  and  has  shown  more 
favor  to  tenancies  In  common.  The  doctrine 
of  Burrivorahip  has  been  considered  repug- 
nant to  the  American  sense  of  Justice  to  the 
heirs.  A  numbw  of  the  states  have  by  stat- 
ute abolished  Joint  tenancy  altogetha,  except 
in  the  case  of  trustees  and  other  persona  hold- 
ing a  Joint  estate  In  a  fldudary  capacity; 
while  it  may  be  stated  as  a  general  rale  in 
the  rest  of  the  states  that  a  Joint  estate  will 
be  presumed  In  every  case,  except  that  o: 
trustees,  etc.,  to  be  a  tenancy  in  common, 
unless  expressly  declared  to  be  a  Joint  ten< 
ancy,  even  though  the  four  unities  are  pres- 
ent" Chancellor  Kent  In  his  Commentaries 
(volume  4,  p.  361),  in  treating  of  this  subject, 
says:  "The  common  law  favored  title  hy 
Joint  tenancy,  by  reason  of  this  very  rig'ht  of 
survivorship.  Its  policy  was  arerse  to  the 
division  of  tcDures,  because  it  tended  to  mul- 
tiply the  feudal  services,  and  weaken  the 
cacy  of  that  i-onnection.  But  in  Haws  t. 
Haws,  3  Atk.  &24,  Lord  Hardwlcke  observed 
that  the  reason  of  that  policy  had  ceased  with 
the  abolition  of  tenures,  and  he  thought  that 
even  the  courts  of  law  were  no  longer  in- 
clined to  favor  them,  and  at  any  rate,  they 
were  not  favored  in  equity,  tor  they  were  a 
kind  of  estates  that  made  no  provision  for 
posterity.  As  an  instance  of  the  eqnlty  riew 
of  the  subject,  we  find  that  the  rule  of  sur- 
vivorship Is  not  applied  to  the  case  of  money 
loaned  by  two  or  more  creditors  on  a  joint 
mortgage.  The  right  of  survlvorsliip  is  also 
rejected  In  all  cases  of  partnerships,  for  It 
would  operate  very  unjustly  In  such  cases. 
In  this  country,  the  title  by  Joint  tenancy  is 
very  much  reduced  In  extent  and  the  incident 
of  survivorship  is  stlU  more  extensively  de- 
stroyed, except  where  it  Is  proper  and  neces- 
sary, as  in  the  case  of  titles  held  by  trustees." 
We  think.  In  every  Instance  where  text  writ- 
ers have  written  upon  this  subject  they  have 
come  to  the  conclusion  that,  where  JcAnt  ten- 
ancy and  tenancy  by  entirety  are  not  upheld 
either  by  special  statute  or  by  yery  early  ad- 
judications, the  state  courts  have  almost  uni- 
formly held  against  the  doctrine. 

Counsel  upon  both  sides  have  cited  the  case 
of  Baker  t.  Stewart  (Kan.  Sup.)  19  Pac.  904, 
2  L.  R.  A.  434,  10  Am.  St  Rep,  213;  the 
plaintiff  relying  upon  the  opinion  of  the  ma- 
jority of  the  court  and  the  defendant  citing 
the  dissenting  opinion  delivered  by  Chief  Jos- 
tice  Ilorton.  There  Is  no  qvestlon  bat  tbat 
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the  decision  of  tbe  majority  of  the  court  ia 
that  case,  as  delivered  by  Justice  Valentine, 
Is  a  correct  statement  of  the  conunoD-law 
rule;  and  It  Is  Just  as  true  that  In  the  dis- 
senting opinion  by  Chief  Justice  Horton  Is 
given  the  correct  analysis  of  the  more  mod- 
ern rule,  which  Is  in  opposition  to  the  com- 
mon-law rale;  and  here  It  may  be  remarked 
that  the  first  legislature  that  convened  after 
that  decision  was  rendered  repudiated  the  doc- 
trine and  passed  an  act  abolishing  It  Under 
the  ancient  doctrine  of  the  common  law,  the 
husband  and  wife  Vfere  not  only  one  person 
In  law,  but  the  very  legal  existence  of  a  wo- 
man was  suspended  during  the  marriage  re- 
lation. She  was  entirely  under  the  pro'tectlon 
and  Inflnence  of  her  husband.  We  think  that 
in  no  state  has  a  married  woman  been  given 
such  right  and  control  over  her  own  property 
during  the  existence  of  the  marriage  relation 
as  has  been  given  to  her  by  the  statutes  of 
this  territory.  Here  she  is  not  only  allowed 
to  contract,  and  to  purchase  and  control  real 
and  personal  property  upon  her  own  account, 
as  fully  and  to  the  same  extent  as  Is  ordi- 
narily allowed  married  men  In  other  states, 
but  she  Is  allowed  to  sell  and  convey  her  real 
estate  without  the  consent  or  signature  of  the 
husband,  and-  she  Is  allowed  to  thus  control 
her  property  and  dispose  of  the  same,  of 
every  kind  and  character,  except  the  home- 
stead; and  while  her  Interest  In  the  home- 
steed  cannot  be  conveyed  without  her  cons^t, 
yet  she  may  by  separate  deed  convey  her  In- 
terest in  the  homestead  to  an  extent  that  she 
cannot  afterwards  repudiate  her  acL  Thus 
It  will  be  seen  that  while  the  old  rule  of  the 
common  law  was  that  a  married  woman  had 
no  legal  entity,  and  while  the  courts,  as  a 
rule,  have  been  slow  In  conceding  the  wife's 
equality  with  her  husband,  and  the  right  to 
enjoy  equally  with  him  the  rights  of  property, 
to-day,  under  our  statutes  as  they  now  exist, 
there  Is  no  distinction  whatever.  There  Is  no 
right  whatever  that  Is  suspended  during  the 
marriage  relation.  They  are  not  In  any  sense, 
as  at  common  law,  only  one  person.  With 
reference  to  their  right  to  contract  for,  buy, 
and  sell  property,  find  handle  the  same,  they 
are  as  separate  and  distinct  as  though  the 
marriage  relation  did  not  exist  She  Is  not 
under  the  protection  and  influence  of  her  hus- 
band In  any  respect,  so  far  as  It  relates  to 
her  private  property.  They  are  In  fact  two 
separate  and  Independent  persons,  and  the 
huslund  has  no  more  interest  hi  or  control 
■over  the  wife's  property  than  he  has  Interest 
to  or  control  over  property  belonging  to  any 
other  person.  There  Is  absolute  equality  of 
the  husband  and  wife.  There  Is  nothing  In 
the  nature  of  bondage.  The  Individuality  of 
each  remains  the  same  as  before  marriage. 
The  wife  and  husband  may  deal  with  each 
otber  with  reference  to  property,  and  buy  and 
sell  and  convey  to  each  oth^,  as  freely  and 
to  the  same  extent  as  though  the  marriage 
relation  did  not  exist.  Surely,  then,  If  in  any 
state  the  prlnclptes  of  the  common  law  with 
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reference  to  estates  of  Joint  tenancies  and  es- 
tates by  entirety  are  repugnant  to  the  modem 
Ideas  of  the  relation  of  husband  and  wife, 
and  the  rights  of  married  women  to  hold  and 
convey  property,  such  principle  cannot  be  up- 
held in  tliis  territory. 

We  cannot  understand  how  It  can  be  con- 
tended that  a  married  woman,  who  Is  clothed 
with  all  the  authority  to  hold,  accumulate, 
control,  and  sell  her  separate  property,  can  at 
the  same  time  be  held  not  to  exist  as  a  legal 
entity,  but  be  so  merged  in  her  husband  as 
to  be  wholly  under  his  dominion.  Certainly 
no  such  legal  fiction  can  obtain  here.  In  fact, 
section  2078  of  the  Statutes  of  1893  expressly 
provides  that  the  woman  "shall  retain  the 
same  legal  existence  and  legal  personality  aft- 
er marriage  as  before,  and  shall  receive  the 
same  protection  of  all  her  rights  as  a  woman 
which  her  husband  does  as  a  man;  and  for 
any  Injuries  received  to  her  reputation,  per- 
son, property,  character  or  any  natural  right, 
she  shall  have  the  same  right  to  appeal  In  her 
own  name  alone  to  the  courts  of  law  or  eq- 
uity for  redress  and  protection,  that  her  hus- 
band has  to  appeal  in  his  own  name  alone." 
It  Is  conteiVded,  however,  by  the  defendant 
In  error,  that  section  29T1  of  the  Statutes  of 
1803  upholds  the  doctrine  of  joint  tenancy. 
This  section  simply  provides  that  the  husband 
and  wife  may  hold  real  and  phonal  prop- 
erty together  afii  joint  tenants  or  tenants  in 
common.  In  other  words,  the  section,  taken 
as  a  whole,  means  that  the  husband  or  wife 
may  hold  real  or  personal  property  together 
In  the  same  manner  that  any  otber  persons 
may  hold  property  together.  We  do  not  wish 
to  be  understood  as  holding  that  property  can- 
not be  conveyed  to  two  or  more  persons  as 
joint  tenants,  U  the  same  is  so  e^ressed  In 
the  deed. 

It  Is  also  contended  by  defendant  in  error 
that  by  reason  of  the  repeal  of  section  1637 
of  the  Statutes  of  1S03,  which  was  an  act 
passed  by  the  first  legislature  of  the  t&rri- 
tory,  the  legislature  has  put  Its  seal  of  ap- 
proval on  estates  in  joint  tenancy  and  by  en- 
tirety. We  cannot  concede  this,  position. 
This  section  provided  that  no  estate  In  joint 
tenancy  should  be  held  or  claimed  under  any 
grant,  devise,  or  conveyance  whatsoever,  un- 
less the  premises  therein  mentioned  should  be 
therein  expressly  declared  to  pass.  We  think 
that  the  first  legislature  having  declared  that 
no  estate  in  Joint  tenancy  could  be  held  or 
claimed  except  in  the  cases  provided,  it  put 
Its  seal  of  disapproval  on  the  common-law 
rule  of  estates  In  joint  tenancy.  Had  this 
section  not  been  repealed  by  section  46  of  the 
Laws  of  1897,  and  wholly  left  out  of  the  chap- 
ter on  "Conveyances,"  we  would  not  have 
deemed  It  necessary  to  continue  this  decision 
to  such  length.  By  the  adoption  of  this  stat- 
ute alone  the  legislature  cut  off  the  existence 
of  the  common-law  doctrine  of  joint  tenancy 
in  this  t«Tltory.  It  Is  claimed,  however,  that 
the  repeal  of  this  section  revived  the  common- 
law  rule.  But  this  is  not  correct,  for  our 
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statute  erpre— ly  prorldei  flist  wheneTcr  any 
act  of  the  leglslatlTe  usembly  to  repealed, 
which  repealed  a  former  act,  sacb  former  act 
shall  not  therebj  be  Terlved,  unless  It  shall 
be  expressly  so  prorlded.  Section  2G96,  St 
1898.  Similar  sections  of  statutes  have  been 
repeatedly  held  to  apply  to  the  repeal  of  the 
common-law  rule,  aa  well  as  statutory  enact- 
ments. So  that  we  may  properly  conclude 
that  the  rule  of  the  common  law  of  }otDt  ten< 
ancy,  because  of  the  adoption  of  section  30,  c 
21,  of  the  Statutes  of  1803,  never  bad  any 
existence  in  this  territory,  and  that  the  repeal 
of  that  section  did  not  revive  the  common-law 
rule.  We  think  that  the  estate  conveyed  by 
the  deed  In  question  in  this  case  was  a  fee- 
simple  title  of  an  undivided  oue-hnlf  Interest 
to  each  of  the  grantees,  and  that  ujioo  the 
death  of  either  of  the  grantees  such  interest 
would  descend  to  the  heirs. 

It  is  contended  by  plalotlffs  in  error  that  it 
was  error  to  sustain  the  demurrer  in  this 
case,  because  of  section  37G0  of  the  Statutes 
of  which  provides  that  when  a  trans- 

fer of  real  property  Is  made  to  one  person, 
and  the  consideration  thereof  Is  paid  by  ot 
for  anothn,  a  trust  la  presumed  to  result  In 
favor  of  the  person  by  or  for  whom  such  pay- 
ment Is  made.  The  petition  alle^ng  that  the 
consideration  was  paid  by  Lourluda  Hoover, 
this  section  woult?  hare  application  here,  and 
the  law  will  presume  a  trust  in  favor  of  the 
person  who  made  such  payment.  This,  how- 
ever. Is  a  mere  presumption,  which  may  be 
overthrown  by  evidence.  We  therefore  con- 
clude that  the  court  below  erred  In  sustaining 
the  demurrer  to  the  petition. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  Is  remanded,  with  directions 
to  overrule  the  demurrer  to  the  petition.  All 
the  Justices  concur,  except  IRWIN»  who 
presided  below,  not  sitting. 


037  Cal.  204) 

JOHNSTON  V.   SACRAMENTO  OOUNTT 
«t  al.   (Sac.  81&)i 

(Supreme  Court  of  California.   Ang;  9,  1902.) 

CX>UNTIBS—rBRRIBB— INJUNCTION. 

1.  A  county  may  not  establish  and  operate 

a  ferry  partly  without  the  county,  even  in  con- 
nection with  another  county  in  which  is  the 
other  side  of  the  stream;  the  only  express  au- 
thority being  as  to  ferries  "withio  the  county** 
(St.  1887,  p.  458),  while  Pol.  Code,  |  2713, 
provides  for  bridges  crossing  the  line  between 
counties;  and  there  being  no  such  Implieid  au- 
thority as  to  ferries  from  section  4003,  em* 
powering  coanties  to  purchase  and  hold  such 
personal  property  as  may  be  necessary  to  the 
exercise  ot  its  powers,  and  to  make  such  oi^ 
ders  for  the  diapositiOD  or  use  of  its  property 
as  the  interests  of  its  inhabitants  require. 

2.  lojunctioD  will  lie,  at  suit  ot  a  taxpay- 
er, to  restrain  a  county  from  iucorring  expense 
for  equipping  a  ferry  partly  without  the  coun- 
ty, it  haviag  do  authority  to  sstabllsh  or  op- 
erati  such  a  one. 

Commissioners*  dedslon.  Department  1. 
Appeal  from  superiw  court,  Sacramento  conn* 
ty;  Joseph  W.  Hughes,  Judge. 

*  BdisMing  dealsd  8«t«nbsr  %t  VtOL 


Action  by  Wnilam  Johnston  agalntt  the 
county  of  Saaamento  and  otfaera.  Judgment 
for  defendants.  Plaintiff  appeals.  Beversed. 

Frank  D.  Ryan  and  James  B.  Devine,  Cor 
appellant  Chas.  W.  Baker  and  W.  M.  Blma, 
for  respondents. 

CaiPHAN,  a  A  general  demurrer  to  the 
complaint  was  sustained,  and,  plaintiff  declin- 
ing to  amrad,  Judgment  passed  for  defend- 
ants, from  which  plaintiff  appeals. 

The  complaint  shows  that  early  In  the  year 
1900  the  sni>ervl8oni  of  tlie  adjoining  counties 
of  Sacramento  and  Yolo  entered  Into  a  writ- 
ten contract  to  JolnUy  construct,  equip,  main- 
tain, and  operate  a  free  public  ferry  across 
the  Sacramento  rlvo",  between  the  two  coun- 
ties, each  county  to  bear  one-half  tiie  ex- 
pense of  Its  construction  and  oQulpment.  and 
thereafter  Sacramento  county  to  pay  two- 
thirds  of  the  cost  of  Its  maintenance,  open- 
tlon,  and  repair,  and  Tolo  county  one-third 
thereof.  That  In  pursuance  of  said  contract 
the  supervisors  of  Sacramento  county  adver- 
tised tot  bids  for  snch  work,  and  fixed  a 
time  when  the  contract  thmfw  would  bo 
awarded  by  vlrttie  of  the  foUowIng  restdu- 
tlon:  "Resolved,  that  sealed  bids  be  received 
by  the  boards  suporvlsors  of  Bacramoito 
and  Tolo  counties,  respectively,  sitting  In  Joint 
session,  at  the  offlce  of  the  board  of  super- 
visors of  Sacramento  county,  on  I  street,  be- 
tween Sixth  and  Seventh,  Sacramento  dty, 
ap  to  2  o'clock  p.  m.  of  Wednesday,  March 
7,  1900,  for  the  construction  of  a  tree  ferry 
and  appurtenances,  Indudlng  cable  pontoons, 
to  be  located  and  operated  at  a  point  about 
one  and  me-half  miles  norOiwest  of  the  town 
of  Freeport,  Sacramento  county;  and  that  tiie 
clerk  of  the  board  be  requested  to  advertise 
due  notice  to  blddors  for  the  performance  of 
this  projected  work,  for  three  weeks.  In  Oie 
Woodland  Mall  and  E*aciac  Bee;  and  tiiat 
an  Invitation  be  extended  by  this  board, 
through  Its  Clark,  to  the  board  of  supervisors 
of  Yolo  couniy,  to  meet  in  Joint  session  with 
the  board,  at  the  time  and  place  berefnabove 
mentioned.  Adi^tted  February  10,  1900." 
Pursuant  to  said  resolution  the  board  advei^ 
tised  for  bids.  It  was  further  alleged  Oat 
the  supervisors  of  Sacramento  county  have  In- 
curred expense  in  the  matter  of  the  proposed 
construction  of.  the  ferry,  and  unless  restrain- 
ed will  proceed  with  Its  construcUon  and 
maintenance,  and  defray  the  cost  thoeof  ont 
of  tbe  county  funds.  That  the  cost  of  the 
construction  of  tbe  ferry  to  the  county  of 
Sacramento  <outside  of  tbe  expenses  of  its 
futiuv  maintenance  and  repair)  will  be  ^,000. 
Plaintiff  is  a  taxpayo-,  and  sues  for  himself 
and  all  other  taxpayera  In  tbe  county,  al- 
leging that  said  contract,  and  the  construc- 
tion, future  operation,  and  repair  of  said  ferry, 
is  unlawful  and  in  excess  of  the  powers  of 
the  board  of  supervisors;  that  said  board  will, 
unless  restrained,  proceed,  and  compel  tbe 
erection  and  construction  of  said  ferry,  and 
will  continue  to  operate  the  same,  and  to  pay 
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the  cost  and  expense  tbereof  out  of  the  county 
funds. 

^liere  ttae  Sacramento  river  forms  the 
boundary  between  Sacramento  county  and 
I'olo  county,  the  middle  of  the  main  channel 
of  the  river  la  the  boundary  line  of  each  coun- 
ty.  PoL  Code.  i§  3906,  3928,  31)29.  The 
board  of  snperrlsors  have  power:   "(i)  To 
lay  out.  maintain,  control,  cwstract,  repair, 
and  manage  public  roads,  turnpikes,  ferries, 
wharves,  chutes,  and  other  shipping  faclUtieB, 
and  bridges,  within  the  county,  unless  other- 
vise  provided  by  law,  and  to  grant  franchises, 
and  licenses  to  collect  tolls  theretm.  *  *  *" 
Statutes  1S07,  p.  458.  The  Political  Code  (sec- 
tions 27U-2716)  makes  further  provlsiMis  for 
tlie  auction  and   maintenance  of  bridges. 
Section  2713  provides,  among  other  things, 
that:   "«   •   •   Bridges  crossing  tiie  Ihie  be- 
tweoi  counttes  must  be  constructed  by  the 
counties  Into  which  such  bridges  reach,  and 
each  of  tlie  counties  Into  which  any  such 
bridge  reaches  sball  pay  such  portion  of  the 
cost  of  such  bridge  as  shall  have  been  pre- 
viously agreed  upon  by  the  boards  of  Bup«- 
Tlsora  of  said  countleB."  There  la  no  similar 
or  corresponding  provision  as  to  fcnles  cross- 
ing the  lines  between  counties,  nor  are  there 
any  similar  provisions  for  the  erectlw  and 
maintenance  of  ferries  such  as  relate  to 
bridges  In  the  sections  above  referred  to. 
The  only  qteclflc  power  to  construct  and  op- 
erate ferries  hy  a  county  is  found  In  section 
4016,  aubd.  4,  Pol.  God^  and  In  tbe  county 
goremment  act,  above  dted.   Under  this  au- 
thority many  ferries  have  been  constructed 
and  owned  by  the  county,  and  operated  by  It 
acrosB  streams  wtaolly  within  tbe  county;  and 
tiie  power  la,  yre  think,  to  be  found  In  tiie 
provisions  quoted.  In  the  case  befwe  us, 
Sacramento  and  Tolo  counties  have  proceeded 
to  establish  a  ferry,  and  own  and  operate  it 
Jointly,  under  a  power  Implied  from  the  ex- 
press power  to  construct,  own,  and  <^erate 
ferries  **wlthin  the  county."  Can  this  power 
be  thus  derived?  We  think  not  The  legis- 
lature might,  and  probably  should,  make  ivo- 
Tlslon  as  to  ferries,  as  It  has  done  as  to 
bridges,  to  meet  situations  such  ss  api>ear 
here.  This  case  would  seem  to  lllustrato  the' 
necessity  for  some  such  legislation.   It  seems 
*  to  us,  however,  an  unwarranted  assumption 
for  the  Judicial  departmrat  of  government  to 
supply  by  construction  of  existing  law  what 
ttae  legislative  branch  of  government  has  fail- 
ed to  ^nvide.   If  It  la  c<»npet«it  for  counties 
now  to  do  what  Is  proposed  to  be  done  by 
Sacramento  and  Yolo  counties,  1.  e.,  become 
owners  of- a  ferry  on  the  terms  to  which  th^ 
bave  agreed,  it  would  be  competent  for  Sacra- 
mento to  assume  all  but  a  merely  nominal 
portion  of  the  cost,  and.  If  this  be  tme,  Sacra- 
mento county  could  also  assume  the  entire 
cost,  and  ask  only  of  Tolo  county  the  privilege 
of  landing  on  her  side  of  the  river.  Indeed, 
it  Saoamento  county  could  secure  land  from 
a  private  owner  on  which  to  build  its  ferry 
landing,  we  cannot  see  that  Yolo  county  could 


complain,  and  Sacramento  county  would  thus 
be  owning  and  operating  a  ferry  outside  Its 
boundaries,  in  foio  county,  without  the  latter 
taking  any  action  whatever.  Respondents' 
contention  must  lead  to  this  result  Respond- 
ents say  that  the  question  Is  the  same  as  con- 
fronted states  having  a  rlva:  as  a  dividing 
boundary,  and  cases  are  cited  where  it  has 
been  held  that  a  franchise  may  be  granted, 
by  one  state  thus  situated,  to  run  a  ferry, 
without  the  grantee  having  first  obtained  tlie 
right  to  land  on  the  other  side  by  the  concur- 
rent action  of  botii  states.  Conway  v.  Tay- 
lor, 1  Black,  608,  17  U  Ed.  191,  Allen  v. 
FamswOTth,  5  Yerg.  187,  and  othra  cases  «re 
cited.  These  cases  hold  that  the  franchise  re- 
lates to  the  landing,  and  not  to  the  water; 
that  such  a  franchise  may  be  less  valued  tor 
not  extending  across  the  river,  but  not  less 
valid  as  far  as  It  goes;  that  the  franchise 
granted  by  a  state  la  confined  to  the  transit 
from  her  ovra  shores,  and  she  leaves  other 
states  to  regulate  the  same  rights  on  their 
side,  as  each  state  has  Jurisdiction  only  to  the 
center  of  the  dividing  river.  Following  the 
principles  of  these  cases,  respcmdents  claim 
that  each  county  may  own  a  ferry  and  operate 
It  to  the  center  of  the  Sacramento  river,  and 
hence  these  two  counties  could  meet  with 
tta^  ferries  at  tiie  center  of  the  stream,  and 
there  transfer  freight  and  passengers.  But 
auch  an  arrangement,  they  say,  would  be  ab- 
Burd,  and,  because  absurd.  It  follows,  by  the 
reasoning  of  respondents,  that  the  court  will 
not  compel  counties  to  such  extremity,  but 
will  construe  the  law  so  aa  to  permit  the 
more  convenient  and  rational  method  adopted 
in  ttie  present  tostance.  Doubtless,  Qiese 
counties  could  each  grant  a  franchise  to  op- 
erate a  ferry  at  the  points  proposed;  and  as 
each  county  wonld  have  gtvea  Ite  license,  as 
far  as  its  authmlty  extended,  the  two  would 
make  a  complete  operative  franchise.  But 
this  does  not  hdp  us  any  In  solving  the  ques- 
tion of  the  right  of  the  county  to  own  a 
ferry  to  be  opiated,  in  part,  without  the 
county,  when  the  only  power  given  Is  to  own 
and  operate  It  vrithin  the  county.  But  it  Is 
said  the  board  of  supervisors  has  power:  **(3> 
To  make  such  contracts,  purchase  and  hold 
such  personal  property  as  may  be  necessary 
to  the  exercise  of  Its  powers.  (4)  To  make 
such  orders  for  the  disposition  of  use  of  Ite 
property  as  the  lnta>este  of  the  Inhabltante 
require."  Pol.  Code,  i  4003.  Assuming  that 
these  provisions  cover  the  case,  respondenta 
suggest  that  "the  Interests  of  tbe  bihabltants 
of  Sacramento  county  who  wish  to  cross  tbe 
river  to  Yolo  county  require  that  the  per- 
sonal property  of  Sacramento  county,  to  wit, 
a  ferry  boat  and  its  ai^rtenauces,  swing 
from  the  center  of  the  Sacramento  river  to  a 
point  on  the  Yolo  Side;  and  the  int^este  of 
the  Inhabltante  of  Yolo  county  require  the 
same  disposition  by  Yolo  county  of  Ita  per- 
sonal property."  This  would  be  very  well 
but  for  the  statutory  restriction  that  the  coun- 
ty must  keep  within  Ita  boundaries  In  "Qie 
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exereise  of  Its  powers,**  and  Is  not  permitted 
to  purchase  personal  property,  however  con- 
veuient  it  may  be  to  the  lubabitauts,  unless 
It  "may  be  necessary  to  the  exercise  of  its 
powers";  and  here  the  power  Is  to  operate 
ferries  "within  the  county."  The  argument 
that  necessity  requires  facilities  for  travel 
from  one  end  of  the  ptate  to  another  is  not 
persuasive,  for  the  act  provides  Cor  granting 
franchises  by  means  of  which  the  object  can 
be  accomplished  without  the  county  itself  en- 
gaging In  the  business,  and,  besides,  this  Is 
on  argument  more  appropriate  in  an  appeal 
to  the  legislature.  Bespondents  quote  from 
Mr.' Dillon  to  the  effect  that  counties  may 
exercise  such  powov  "as  are  necessary  to  the 
exercise  of  their  corporate  powers,  the  per- 
formance of  corporate  duties,  and  the  acc^Hii- 
pUshment  of  the  purposes  of  their  associa- 
tions." DllL  Mun.  Corp.  {  89.  Bat  It  can- 
not be  said  that  the  power  to  own  and  op- 
erate a  ferry  without  the  boondarlea  of  a 
county  Is  necessary  to  tbe  exerc^  of  the 
corporate  power  given  to  own  and  operate 
A  ferry  within  tbe  county;  nor  Is  it  neoesBary 
for  tlie  perftirmanca  of  corporate  diity»  nor 
fbr  ttae  accomplishment  of  the  porposea  of  tbe 
association,  that  the  county  should  ao  operate 
ft  tary.  The  same  pow«r  la  given  to  make 
roftda,  ttumplkes,  and  to  erect  wharvea,  cbntea^ 
and  other  ablpping  fadlltlea,  aa  In  the  caae 
of  Storrlei.  Tbe  reasoning  of  reatKmdeDte 
woold  lead  to  the  r^t  of  a  county,  where 
conTenlent  and  necesaary  for  the  wdfare  of 
the  bibabitanta,  to  extend  wbarres  and  chntea 
Into  an  adjoining  county.  It  might  be  rery 
beneflclal  to  tbe  commerce  and  trade  of  Sacra- 
mento county  to  erect  and  maintain  vliarvea 
oppMlte  the  <3ty  at  Sacnmentoi,  «r  at  the 
pidnt  in  Tolo  county  wbere  tbe  propoaed  f my 
landliv  ia  altuated.  It  would  liatdly  tie 
claimed  that  this  could  be  done  under  a,  power 
Implied  as  necessary  to  the  exercise  of  tbe 
power  granted.  The  legislature  baa  exi^eesly 
^vlded  tor  flie  oonatmctlon  of  bridgea  over 
rlTera  or  crecfta  dividing  two  counties  and  ap- 
pelant omtenda  that  tbla  la  equlTalait  to  tbe 
wttbbtdding  by  tbe  le^alature  ot  Ite  conaent 
to  conatmct  and  tverate  farlea  by  the  aame 
meOiod.  Bespondente'  leglj  to  tbia  la  tbat 
section  2718,  supra,  "was  enacted,  not  to 
grant  any  additional  powov  iqxm  oountleB, 
but  to  put  the  matter  of  twidge  bnUdli«  in  a 
mwe  convenient  form."  Bnpondenta  furtlier 
eoDtend  tliat  if  section  271ft  bad  nevor  been 
enacted  tbe  counties  could  Join  In  Ito  con- 
Btructitni  of  brldgee  over  dividing  abeama, 
each  coimty  building  to  Uie  center,  "and,  If 
Ini^^ea  are  personal  property,  undoubtedly  a 
coun^,  under  liberal  conatructlon  of  tlie  gen- 
eral ttatutea  relatiug  to  brldgea.  could  have 
built  an  extension  of  a  bridge  frmn  tbe  mid- 
dle of  tbe  river  to  tbe  opposite  shore  If  it 
obtained  tbe  consent  of  the  other  county  so  to 
do.**  It  was  held  In  Croley  v.  Railroad  Co., 
184  <3aL  0G7,  W  Fac  800^  that  anbdiriaUm  ^ 
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i  25,  of  the  county  government  act  (St  1897, 
p.  45S),  which  authorizes  the  board  of  super- 
visors to  erect  and  maintain  bridges  "wiUiln 
the  county."  does  not  apply  to  a  bridge  con- 
structed across  the  Sacramento  rivo-  where 
It  Is  the  boundary  between  two  counties,  be- 
cause the  bridge  would  not  be  within  the 
county  of  Sacramento.  The  court  said:  "As 
one-half  of  a  bridge  to  be  constructed  over  a 
river  which  is  the  boundary  between  two 
counties  would  be  In  each  cotmty.  It  is  readily 
seen  that  its  constructltm  cannot  t>e  carried 
out  under  the  provisions  of  that  subdivision. 
It  Is  also  evident  that  neither  county  would 
have  tbe  right  to  construct  a  bridge  beyond 
Ite  own  boundary  line,  and  there  Is  no  pro- 
vision in  the  subdivision  for  any  concert  of 
action  between  the  boards  of  the  two  coun- 
ties, or  for  harmonizing  any  difference  be- 
tween tbem  If  such  should  exist"  The  opin- 
ion then  shows  that  tbe  power  to  construct 
bridges  at  such  places  Is  derived  from  tiiat 
portion  of  section  2718  ta  tbe  Political  Code 
which  Is  not  superseded  by  Oie  county  govern- 
ment act  It  will  thus  be  aeen  that  in  tbe 
absence  of  aome  aucb  int^vlsiou  aa  la  found 
In  sectifni  2718,  rdatlng  to  ferriea,  tbtn  la  no 
power  to  construct  or  operate  them  except 
"within  the  county.*' 

Hr.  A.  L.  Shinn,  appearing  aa  amiena 
eorise.  makes  the  on^  addltloud  ptdat  for  ic- 
apondents,— tbat  injunction  wlU  not  He  if  tbe 
contract  would  be  void  and  the  operating  of 
tbe  terry  would  not  be  a  legal  durge  a^biat 
the  county;  citing  Linden  v.  Gaas^  4S  CaL  ITl; 
McCoy  V.  Briant  6S  CaL  247;  Merrlam  T.  Sn- 
pervlaora.  72  CaL  517,  M  Pac  IST;  and  Me- 
Brlde  t.  NewUn,  120  OaLSe,  ffi.  PacBTT.  We  do 
not  think  these  cases  controDtng.  In  MeBtlde 
T.  NewUn.  In  wbleb  tbe  etbm  are  cited,  tbe 
action  waa  to  rcetrahi  tbe  super flaora  front 
aHowhig  a  claim  alleged  to  be  lOegaL  It  waa 
bald  tbat  the  board  waa  tlie  appropilata  tEl> 
tnmal  to  pass  upon  tbe  legality  of  tbe  claim, 
and  It  nmat  be  preinmed  tbat  It  would  par> 
form  Ita  duty,  and  reject  tbe  dalm  It  IDcgal; 
tbat  to  cDjoin  the  board  Iba  court  would  bar* 
to  determine  tbat  a  tribunal  posseaaing  Jndl- 
dal  powers  waa  intending  to  and  would  vio- 
late tbe  law.  TUB  line  of  eaaea  la  dlatlB- 
gnlabable  Cram  ttie  case  at  bar.  We  ttiliik 
the  casea  of  Winn  v.  Shaw.  87  CaL  SO, 
Pac.  968;  Barry  t.  Goad.  89  CaL  21B,  96  Rscl 
T8S;  and  Bradford  t.  CI^  and  Conn^  ot  Saa 
Ffandaco,  112  CaL  687.  44  Pac.  81%-atate 
tbe  law  governing  aucb  caae  as  tbe  one  maw 
here,  and  tbat  Injunction  wlli  Be. 

The  judgment  aliould  be  reveraed,  wItt  61- 
rectlona  to  overrule  the  demurrer. 

We  coneun  OOOPBB,  O.;  ORAT,  OL 

PER  CURIAM.  For  tbe  reaaona  gtrea 
tbe  forcing  opfuton,  tiie  judgmasit  to  » 
versed,  wltb  dlrectitma  to  oveEruie  llw  da- 
mum* 
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JACOBS  T.  LUDEMANN.    (S.  F.  2,101.) 
<8vpT«me  Court  of  California.    Aug.  8,  1902.) 

■     FINDINGS  OP  PACT— TRUST. 

1.  It  is  sufllcient  for  the  court  to  find  the  ul- 
timate fact,  the  amoont  due  from  ptaiutiff  to 
defendant,  withont  finding  the  Items  of  debt 
and  credit. 

2.  No  trust  relation  exists  prior  to  defendant  i 
taking  title  as  security  at  execution  sale  UQ-  j 
der  plaintiff's  judgmeot,  Dotwithstaudiag  prior  ; 
relation  of  mutual  friendship  and  of  debtor 
and  neditor,  it  appearing  merely  that  plaintiff 
was  weak,  but  not  that  this  incapacitated  him  . 
from  understand  ill  g  the  effect  of  the  agree- 
ment that  defendaut  should  so  take  title.  I 

C'ommlsslouers'   decision.   Department   2.  1 
Appeal  from  superior  court.  Contra  Coata 
county;  Jos.  P.  Jones,  Judge. 

Action  by  H.  Williams  Jacobs  against  Jobn 
Jjudeniann.  Judgment  for  defendant  Plain- 
tiff appeals.  Affirmed. 

Otto  Turn  Bnden,  tar  appellBnt.   DaTls  ft 
HHl  and  H.  V.  AlTarado,  for  respondent. 

CHIPMAX,  C.  Statement  of  facts:  The 
complaint  vas  filed  May  21,  1808.  It  la  al-  ■ 
leged  that  beretofbre  in  an  action  1)roiight  by 
this  plaintiff  in  the  snperior  court  of  Contra 
Costa  county,  mtitled  William  Jacobs  t.  Rob- 
ert v.  81mpB(Hi  and  Thomas  J.  Fallon,  Judg- 
ment was  duly  giren  and  made  against  the 
def«9idantB  therein  adjudging  that  the  land, 
the  sniKlect  of  the  present  action,  be  sold 
pursnant  to  the  decree  of  said  court  for  tibe 
puipow  of  realizing  a  certain  sum  of  money 
due  said  plaintiff  In  that  action  fnnn  defend- 
ants tiier^;  that  thereafter  the  said  land 
was  sold  as  provided  by  law  in  such  cases; 
that  at  the  time  of  said  sale  plaintiff  taer^ 
was  aged  19  years,  without  a  family,  and  at 
that  time  he  was  acquainted  with  defend- 
ant herein;  tliat  defendant  pretended  to  take 
great  Interest  in  plaintiff  and  his  aftalrs;  was 
a  fellow  countryman  of  plaintiff,  and  assm^ed 
lilm  Oiat  he  would  look  after  his  affairs,  and 
that  idalntiff  might  repose  Imidldt  confidence 
In  him;  tiiat.  trnsthig  defendant's  assnnnces, 
plabitlff  did  place  confidence  In  him;  that 
when  said  land  ms  offered  for  sale  by  the 
commissioner  wider  said  decree  defendant 
rqiresented  to  plaintiff  that  he  (plaintiff)  was 
not  attOiortced  by  law  to  bid  upon  said  prop- 
erty nor  to  purchase  It  at  anch  sale,  but  that 
he  (defendant)  would  procure  some  one  else 
to  bid  and  purchase  the  property  for  him, 
and  thaeapon  defendant  offered  to  and  did 
bid  in  and  purchase  said  land  for  plaintiff  and 
hold  the  same  for  plaintiff,  and  after  the  la- 
snance  of  the  commissioner^  deed  would  con- 
vey the  land  so  purchased  to  plaintiff;  that 
plaintiff,  reposing  confidence  in  defendant 
and  bellerlng  bis  representations  to  be  tme, 
and  being  himself  aged  and  Infirm  in  body, 
flld  tiien  and  there  permit  defendant  to  be- 
come and  he  did  become  the  purchaser  nt 
Bald  sale  for  the  sum  of  92,000,  and.  a  certlfi- 
<*ate  of  sale  was  Issued  to  d^endant,  and 
later  a  cominlssloner*B  deed;  that  defendant 


paid  no  mon^  for  said  purchase,  and  plaintiff 
])ald  the  costs  and  expenses  of  sale;  that  in 
January,  1808,  plaintiff  was  taken  sick,  and 
80  continued  for  several  months,  and  unable 
to  help  himself,  during  all  which  time  he  re- 
sided at  defendant's  "rooming  bouse  kept  and 
maintained  by  the  latter  at  the  dty  of  Oak- 
land," at  the  invitation  of  defendant,  who 
pretended  to  be  his  friend.  It  Is  alleged  that 
when  plaintiff  was  "so  lying  sick  at  said  hotel 
of  the  said  defendant  unable  to  help  himself 
and  feeble  In  mind  as  weU  as  in  body,"  de- 
foidant  procured  plaintiff  to  assign  to  de- 
fntdant  his  (plaintiff's)  deposit  account  with 
the  Snn  Etenclsco  Savings  Union;  and  also 
plaintiff  is  informed  and  "IndlstincOy  re- 
members" that  defendant  c&used  him  to  sign 
a  paper  writing  acknowledging  that  said  land 
belonged  to  defendant  and  alleges  that  if  sudi 
paper  Is  In  existence  tt  was  procured  by  fraud, 
dec^tlon,  and  undue  influence,  and  while 
plalntll^was  unable  to  comprehend  the  nature 
of  any  such  document;  that  d^endant  now 
pretends  and  gives  ont  that  be  Is  tbe  ezdu- 
^ve  owner  of  said  land,  and  that  pliUntlff 
has  no  interest  ther^n,  whereaa  the  truth 
is  that  plaintiff  Is  the  owner,  and  "the  same 
was  but  held  In  trust  as  hereinabove  men- 
tioned," by  defoliant  fco'  plaintiff.  Judg- 
ment is  prayed  that  defendant  aet  forth  what 
right  or  title  he  has  or  claims  in  said  land; 
that  it  be  adjudged  that  any  document  which 
jdalntlfl  may  have  signed  whfle  sick  and 
feeble  in  body  and  mind  be  declared  null  and 
void;  that  it  be  decreed  that  defendant  holds 
said  land  In  trust  for  plaintiff,  and  that  he  be 
directed  to  convey  tiie  Utile  to  plaintiff. 

The  court  made  the  fofiowlng  findings  of 
fttcts:  Plaintiff  and  def«idant  became  ac- 
quainted In  February,  18M,  whoi  plaintiff 
came  to  defendants  hotel,  and  stated  to  de- 
fendant that  be  (plalntllO  had  been  defrauded 
of  Us  liome  by  Simpson  aijd  Fallon;  that  his 
relatives  had  ntfused  to  help  him,  and  that  he 
had.  no  friends  nnlesa  defendant  would  be- 
friend btan  and  look  after  his  interests;  that  be 
besought  defendant  to  take  care  of  him  and 
look  after  his  Interests,  and  procure  for  him 
an  attorn^,  end  help  him  to  recover  his  home 
from  Simpson  and  Fallon;  that  plaintiff  waa 
an  aged  man,  feeble  and  sntterlng  much  of 
the  time  from  bodily  ailments,  and  in  need 
of  some  person  to  take  care  of  his  affairs; 
"defendant  waa  thereby  moved  to  take  an 
interest  In  blm  and  his  alEalrs,  and  did  prmn- 
Ise  to  lock  after  him  and  bis  affairs,"  and 
to  look  Attee  and  care  for  him,  and  astiat  him 
in  recovering  bis  said  home;  defendant  re- 
ceived plaintiff  Into  his  hotel  at  said  time 
and  ever  after  until  May  18,  18D8,  "contin- 
uously and  all  the  time  gave  the  plaintiff  a 
home,  and  all  the  comforts  of  a  home,  in 
said  hotel  and  with  defendant's  family,"  and 
during  all  said  time  cared  fw  him,  nursing 
him  In  sickness,  and  treated  plalntlfl  as  a 
guest  of  said  hotel;  shortly  after  plaintiff 
came  to  defmdant's  hotel  defendant  procured 
for  blm  an  attorney,  Mr.  Wm.  L.  Hill,  of  tbe 
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Arm  ot  Davl*  ft  HID,  and  with  the  aid  of 
said  counsd  took  tile  necessary  8t«pa  to  re- 
cover plalntllTB  Interest  In  bis  satd  borne;  an 
action  was  commenced  In  tbis  said  court,  and 
after  a  ivotracted  defense  In  said  action  plain- 
tiff recovered  Judgment,  and  tbe  sale  of  said 
land  mratloned  In  tbe  complaint  was  the  re- 
snlt  of  that  litigation;  defendant  rendered 
much  service  to  plaintiff  In  and  about  said 
Utlgatlmi  with  ^alutllTs  approval,  and  spent 
much  time  and  money  in  securing  evidence 
and  procuring  the  attendance  of  widiesses, 
aud  himself  attending  as  an  assistant  to  plain- 
tiff hi  the  Utlgatlon;  that  from  the  time  plain- 
tiff came  to  defendant's  hotel  and  until  the 
order  of  sale  of  said  land,  as  alleged  In  tbe 
complaint,  there  was  no  speclfle  contract  be- 
tween plaintiff  and  defendant  with  regard  to 
the  amount  of  compensation  defendant  was  to 
recdve  for  his  said  services,  except  that  plain- 
tiff *^%peatedl7  assured  defendant  from  tbe 
first  that  defendant  should  have  Just  com- 
pensation"; "at  tbe  time  said  order  ot  sale 
waa  made  plaintiff  was  Indited  to  def«idant 
in  a  large  sum  of  money  for  his  board  and 
living  and  nursing  at  dtfendant's  hotel,  and 
for  services  rendered  and  money  expoided  by 
defendant  In  assisting  plaintiff,  and  said  In- 
debtedness was  still  taicreasing,  and  in  con- 
sideration thereof  plaintiff  suggested  and  pro- 
posed to  defendant  that  defendant  bid  for  and 
purchase  said  land  at  aald  sale,  and  take  and 
hold  the  deed  tba-cfcs  and  tbe  possession 
tiiereof  as  security  for  sold  Indebtedness,  ac- 
crued and  accruing  as  aforesaid,  and  as  se- 
curity for  such  additional  expenses  as  defend- 
ant might  necessarily  Incur  In  and  about  the 
premises  and  In  and  atMut  tbe  rare  and  man- 
agement thereof;  that  "It  was  then  and 
there  agreed  between  plaintiff  and  defoidant 
that  defendant  should  bid  for  and  purchase 
said  land  for  the  sum  of  $2,000,  which  amount 
should  be  credited  on  tbe  Judgment  against 
Simpson  and  Fallon,  and  take  possession  of 
and  hold  the  same  as  security  for  said  In- 
debtedness and  expenses;  In  accordance  with 
said  agreement  defendant  purchased  said  laud 
with  plalDtlfTs  knowledge  and  In  his  presence, 
and  did  receive  and  record  the  commissioner's 
deed  therefor,  and  did  enter  Into  possession 
of  said  laud,  and  now  holds  possession  there- 
of as  security  for, said  Indebtedness  and  ex- 
penses; defendant  did  not  pay  the  amount 
so  bid,  and  plaintiff  gave  a  receipt  to  the  com- 
missioners as  for  money  paid  on  said  Judg- 
ment, and  plaintiff  paid  the  costs  and  expens- 
es of  said  sale;  In  December,  1807,  plaintiff, 
being  In  need  of  money  and  being  unable  to 
attend  to  bis  own  wants,  requested  defendant 
to  draw  money  from  the  bank  for  bis  use, 
and  thereupon  signed  and  handed  to  defend- 
ant a  writing  directing  the  transfer  of  his  ac- 
count Into  the  nnme  of  defendant;  said  ac- 
count was  transferred  solely  for  plaintifTs 
conv^Ience,  and  while  so  transferred  and  at 
plaintiff's  request  defendant  drew  $125  and 
no  more,  and  thereafter,  at  plaintiff's  request, 
defendant  retransferred  tbe  account  to  plain- 


tiff, and  no  other  transfer  was  ever  made; 
that  It  Is  not  true  that  defendant  caused 
plaintiff  to  sign  a  paper  admitting  that  said 
land  belonged  to  defendant,  and  no  such  pa- 
j  per  was  ever  signed  by  plaintiff;  defendant 
never  pretended  to  own  tbe  land;  plaintiff  Is 
the  lawful  owner,  "and  Is  entitled  to  liave 
the  same  conveyed  to  bim  upon  the  paymrat 
of  tbe  Indebtedness  due  from  plaintiff  to  de 
fendant,  and  which  Indebtedness  is  secured 
by  said  land;  and  defendant  does  not  bold 
the  aald  land  upon  any  trust  other  than  that 
hereinabove  stated."  The  court  finds  that  on 
February  21.  18(10.  the  day  on  vblch  the  testi- 
mony dosed,  tbe  plaintiff  was  Indebted  to  de- 
fendant In  the  sum  of  fSOO  "over  all  payments 
and  audits."  As  condnidonB  of  law  the  court 
found  tbat  plaintiff  "Is  indebted  to  defendant 
in  the  sum  of  f 80O,  with  1^1  interest  from 
February  21,  1890,  and  tbat  defendant  holds 
tbe  legal  title  to  and  possession  ot  the  land 
as  security  for  the  payment  of  said  Indebted- 
ness";  that  plahitlff  will  be  entitled  to  have 
aald  land  conveyed  to  him  by  defendant  and 
possession  surrendered  "within  ten  days  after 
the  pUlntiff  shall  have  paid  to  defendant  said 
sum  of  eight  hundred  dc^cs  and  interest  as 
ofwesald  and  the  costs  of  this  action";  If  de- 
fendant fails  to  so  convey  upon  payment 
made  to  him  as  aforesaid,  "that  then  tbe  clerk 
ot  this  court  make  such  conveyance  fc*  and 
on  bdialf  of  defendanL"  Judgment  was  en- 
tered accordingly,  from  which  and  from  the 
order  denying  his  motion  for  a  new  trial 
plaintiff  appeals.  Other  facts  appear  In  the 
oi;dnion. 

This  Is  an  action  to  compel  d^endant  to 
convey  to  j^Intlff  certain  land,  title  to  which 
It  Is  alleged  that  defendant  holds  in  trnst  for 
plaintiff.  D^endant  admits  that  plaintiff  Is 
the  owner,  but  avers  tbat  he  (defendant)  holds 
the  title  by  agreement  with  plaintiff  to  secure 
the  indebtedness  of  plaintiff  to  defendant 
Substantially  oU  the  facts  alleged  in  tbe  an- 
swer describing  the  relations  ot  the  parties, 
tbe  conduct  and  acts  of  defendant  in  mana- 
ging the  affairs  of  plaintiff  and  looking  after 
his  personal  care  and  comfort,  the  circum- 
stances under  which  defendant  became  the 
purchaser  of  the  land  in  question  at  plalntilTs 
request  and  solely  to  afford  defraidant  a  secn- 
rity  for  the  Indebtedness  ot  plaintiff  to  de- 
fendant as  well  as  other  facts  alleged  In  tbe 
answer,  are  fonnd  by  the  conrt  to  be  tme. 

Appclkint  contends  that  tbe  findings  are 
not  supported  by  tbe  evidence.  A  careful  ex- 
amination of  the  record  satisfies  us  that  there 
Is  ample  proof  to  support  tbe  findings  upon 
all  material  issues  in  tbe  case.  Tbe  evidence 
is  sufficient  to  show  tbat  plaintiff  came  to  de- 
fendant's hotel  in  18&i  In  a  condition  requir- 
ing not  only  personal  attention,  but  bis 'busi- 
ness affairs  demanded  the  direction  of  some 
one  better  able  than  himself  to  look  after 
them;  tliat  It  was  by  plaintiff's  request  that 
defeodnnt  undertook  not  only  to  look  after 
plaintiff's  physical  welfare,  but  his  business 
Interests  as  well;  that  defendant  prudently 
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placed  the  litigation  necessary  to  vlndloate 
plaintilTB  rights  In  the  hands  of  an  attorney, 
who  bronght  It  to  a  soccessful  conclusion; 
that  In  enforcing  the  Judgment  liy  a  sale  .of 
land,  wbld^'bccame  the  subject  of  this  action. 
It  WHS  at  plaintiff's  request  that  the  prop- 
erty was  bid  In  by  defendant  and  the  deed 
mnde  to  him,  and  the  purpose,  as  found  hy 
the  court,  was  that  defendant  i^ould  hold  the 
title  for  plaintiff  to  secure  defendant  the  ac- 
crued and  accruing  Indebteduces  of  plaintiff 
to  him.  Prior  to  the  sale  of  the  land  and 
conveyance  to  defendant  there  was  no  trust 
relation  and  no  occasion  for  any  such  rela- 
tion. Tlie  transfer  by  plaintiff  of  his  account 
with  the  Savings  Union  to  defend-int  was  at 
plalntiirs  auggratlon,  for  the  better  conven- 
ience of  drawing  money  as  needed  In  the 
pending  litigation,  as  testified  by  defendant, 
and  the  account  was  retransferred  at  plain- 
tiff's reiinest  after  $VSo  had  been  drawn  out. 
There  is  nothing  In  the  case  to  show  that 
defendant  was  endeavoring  to  overreach  plain- 
tiff In  the  matter  of  the  bank  account  or  aub- 
scqnently  as  to  the  land.  Defendant  was  able 
to  satisfactorily  show  to  the  court  his  recelpta 
and  disbursements  in  managing  the  land,  and 
the  reasonable  value  of  plaintiff's  board  and 
lodging  was  shown  to  be  75  cents  per  day. 
After  allowing  ail  credit  and  offsets,  the  court 
found  on  sufficient  evidence  the  balance  due 
dtfendant  at  the  date  mentioned  In  the  find- 
ings. 

Plaintiff  contends  that  the  finding  of  this 
balance  la  but  a  conclusion  of  law,  and  that 
the  court  should  hare  foupd  the  Items,  debit 
and  aredit,  so  as  to  show  the  figures  from 
which  the  conclusion  was  deduced.  It  was 
not  necessary  for  tlie  court  to  do  thia  The 
ultimate  fact  was  the  amount,  if  anything, 
clue  from  philntlff  to  defendant,  and  this  was 
ascOTtained  and  found  from  the  evidence  sub- 
mitted to  the  court 

Appellant  further  contends  that  the  Judg- 
ment should  be  reversed  because  thwe  Is  no 
finding  "concerning  the  effect  and  operation 
ctf  the  confidential  relations  existing  between 
the  parties  as  they  are  alleged  in  the  com- 
plalnt,  aud  whether  or  not  appellant's  mental 
and  physical  weakness  was  taken  advantage 
of."  No  fraud,  dec^tlon,  or  undue  Influence 
of  defendant  Is  alleged  except  in  connection 
with  the  allegation,  made  on  the  'indistinct 
recollection"  of  plaintiff,  that  defendant  pro- 
cured plaintiff  to  execute  a  paper  writlug  ac- 
knowledging defendants  ownership  of  the 
land.  There  was  not  the  slightest  evlclence 
tliat  such  a  paper  was  ever  signed  by  plain- 
tiff or  claimed  by  defendant  to  have  any  ex- 
istence, and  the  court  so  foimd.  The  findings 
in  other  respects  are  as  comprehensive  as  the 
allegations  of  the  complaint. 

There  Is  no  allegation  in  the  complaint  that 
plaintiff  was  at  any  time  mentally  Incompe- 
tent or  that  his  physical  and  mental  weak- 
ness made  him  Incapable  of  understanding 
fnlly  the  nature  of  the  business  be  had  In- 
trusted to  defendant  and  the  effect  of  the 


agreement  he  made  with  defendant  respect- 
ing the  liuid.  We  cannot  regard  the  case  as 
one  of  a  trustee  dealing  with  a  cestui  que 
truBt  in  respect  of  trust  property,  as  wdi- 
narlly  understood,  or  as  contemplated  In  the 
sections  of  the  Civil  Code  relied  on  by  appel- 
lant Philntlff  had  a  Judgment  against  Simp- 
son and  Fallon,  and  to  enforce  collection  thdr 
land  was  sold,  plaintiff  applying  the  price  bid 
on  bis  Judgment  and  by  agreement  with  de- 
fendant directed  the  commissioner's  deed  to 
be  made  to  defendant  to  secure  him  the  debt 
owbig  by  plaintiff  to  defendant.  Defendant 
held  the  title  and  possession  mudi  as  would  a 
grantee  under  a  trust  deed  with  right  of  pos- 
session. There  was  a  certain  trust  relation, 
as  there  is  in  all  species  of  agency,  and  de- 
fendant was  bound  to  account  to  plaintiff  for 
the  rents,  issues,  and  profits  of  the  land  held 
by  him  as  security.  He  never  claimed  the 
property  to  be  his  absolutely,  and  never  dis- 
puted plaintiff's  right  to  the  land  on  payment 
of  hfs  Indebtedness. 

Appellant,  proceeding  from  the  admitted  re- 
lations of  friendship  and  confidence,  contends 
that  "where,  under  such  circumstances,  a  par- 
ty acquires  an  advantage  over  the  other,  the 
advantage  so  obtehied  is  presumptively  ac- 
quired by  undue  infiuence  and  fraud,  and  the 
burden  Is  on  the  lurty  who  acquires  the 
advantage  to  disprove  the  presumption." 
The  rule  Is  stated  with  accuracy  in  section 
2235,  Civ.  Code.  As  we  have  seen,  there  was 
no  sort  of  trust  relation  up  to  the  sale  of  the 
land.  Prior  to  that  time  the  relation  was 
that  of  mutual  friendship  and  debtor  and 
(xedlto.  And  there  is  no  allegation  that 
"during  the  existence  of  the  trust"  1-  e.,  after 
the  commissioner's  deed  to  defendant,  there 
were  any  tranasctlons  between  the  trustee 
and  bmefidary  with  respect  to  the  trust  prop- 
erty. Thne  is  no  evidence  that  defendant 
obtained  any  advantage  over  his  ben^clary 
during  the  existence  of  the  trust  or  at  any 
other  time,  and  no  such  presumption  as  plain-  ' 
tiff  invokes  could  arise;  and.  If  hny  presump- 
tion could  be  Indulged  that  defendant  was 
guilty  of  fraud  or  exercised  an  undue  Influ- 
ence over  plaintiff.  It  la  rebutted  by  the  evi- 
dence in  the  case. 

So  far  as  we  are  able  to  Judge  from  the 
facts  disclosed,  the  declBlcm  of  the  court  was 
Just  and  fair  to  both  parties,  and  warranted 
by  the  evidence.  There  was  perhaps  no  rea- 
son why  defendant  should  not  make  a  deed 
reeonveylng  the  property  at  once  upon  pay- 
ment to  him  of  the  amount  due.  but  we  can- 
not see  that  material  injury  was  done  to 
plaintiff  by  giving  defendant  10  days  In  which 
to  moke  the  conveyance  and  surrender  pos- 
session of  the  land. 

It  Is  advised  that  the  Judgment  and  order 
be  affirmed. 

We  concur:   COOPER,  C;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  ophilon,  the  Judgment  aud  order 
are  affirmed. 
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(137  Cal.  172} 
TRUBODT  et  al.  t.  TRUBODT.   (S.  F. 

2,037.) 

(Supreme  Court  ol  California.    Aug.  8,  1902.) 

ACTION  BY  HEIRS— DEMURRER— lUIMITATIONS 
—MISJOINDER  OF  CAUSES. 

1.  The  heirs  may  bring  suit  to  set  aside  a 
deed  made  by  intestate;  Code  Civ.  Pi-oc.  S 
14o2,  providing  they  may  maintain  action  for 
possession  of  hie  real  estate,  or  to  quiet  titie 
to  it.  against  any  one  but  the  admimstrator. 

2.  That  a  cause  of  action  is  barred  by  Itmita- 
tions  is  not  ground  for  suistaiDing  demurrer  to 
com^ilaint;  the  statute  applicable  not  being 
specified  as  ground  of  demurrer. 

8.  Complaint  ia  not  open  to  objection  of 
miajoioder  of  caasea  of  action,  there  being  but 
one  cause  of  action  atated;  the  allegation  as 
to  other  matters  not  atatiiig  any  other  cause. 

CommlsslonerB'  dedslon.  Department  2. 
Appeal  from  superior  court.  <Aty  and  county 
of  San  Francisco;  James  M.  Trontt,  Judge. 

Action  by  W.  A.  Tnibody  and  another 
against  Jane  Trabody.  Jndgmoit  for  defend* 
ant  I^lntlffB  appeal,  Reroned. 

D.  H.  Whittemore,  for  appdlanbL  W.  F. 
Ofbson,  for  respondent 

SMITH,  C.  Appeal  from  judgment  against 
plalDtlffs  on  demurrer  to  complaint  The  de- 
fendant Is  the  widow  of  John  Trubody,  de- 
ceased; the  plaintiffs,  bis  Hons  by  «  former 
wife.  The  suit  was  brought  to  set  aside,  on 
the  ground  of  undue  influence,  certain  deeds 
made  by  the  deceased  to  the  defendant. 

The  obJecdoDs  urged  to  the  complaint  are: 
That  It  does  not  state  facts  sufficient  to  con- 
Btltate  a  cause  of  action;  that  the  action  can- 
not be  maintained  by  the  heirs,  in  the  ab- 
sence of  adminlatration;  that  the  cause  of 
action  is  barred  by  the  statute  of  limitations 
and  by  laches;  that  there  is  a  misjoinder  of 
causes  of  action;  and  that  the  complaint  is 
uncertain,  ambiguous,  and  unintelligible  in 
certain  particulars. 

None  of  these  objections  are  well  taken. 
The  complaint,  besides  other  matters,  alleges 
unequivocally  that  subsequently  to  the  year 
1802  the  deceased,  by  reason  of  an  accident 
became,  and  until  his  death  continued  to  be, 
"weak  m  mind  and  body,  •  •  •  incapa- 
ble of  doing  any  business,  •  •  *  (and) 
yielding  and  timid  In  disposition,  and  lost  all 
strength  of  character  and  flrmness  of  mind, 
and  (was)  wholly  unable  to  withstand  the 
arts  and  importunities  of  the  defendant" 
who  from  the  date  mentioned  "became  and 
was  continuously  to  the  day  of  his  death  his 
Bole  confldential  adviser";  and  "that  at  the 
date  of  the  deeds  he  was  mentally  Incompe- 
tent to  comprehend  or  understand  the  result 
of  his  acts,"  etc.;  that  "taking  advantage 
of  his  weakness,  she  obtained,  without  con- 
sideration, and  by  her  Importunities  and  un- 
due Influence,  wrongfully  and  fraudulently," 
all  his  estate,  which  was  apparently  of  the 
value  of  about  ¥^,000,  etc.  It  Is  also  alleged, 
-with  regard  to  each  piece  of  land,  tbat  the 
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deed  was  obtained  by  fraud  and  undue  In- 
fluence, and  without  consideration.  These  al- 
legations—not to  speak  of  others  in  tbe  com- 
plaint—are  manifestly  snffldoit  to  abow  a 
good  cause  of  action. 

The  other  objectlona  are  equally  untenable. 
The  heirs  could  maintain  the  action.  Cir. 
Code,  S  13S4;  Code  Civ.  Proc.  8  W52.  The 
action  was  not  barred.  The  last  deed  was 
made  April  17.  1807,  and  the  suit  was  brought 
within  a  year  thereafter.  As  to  the  two  oth- 
er tracts,  more  than  four  years  had.  Indeed, 
elapsed  after  the  execution  of  the  deed  when 
plaintiff's  ancestor  died;  but  we  are  not  pre- 
pared to  hold  that  the  statute  could  ran 
against  a  man  In  tbe  alleged  condition  of  tbe 
deceased.  It  la,  however,  sufficient  to  say,  on 
this  point,  that  the  four-year  bar  (Code  Civ. 
Proc.  fi  343)— the  only  provision  of  the  statnte 
applicable— was  not  specified  as  ground  of  de- 
murrer. There  Is  no  misjoinder  of  actions. 
The  cause  of  action  stated  rests  upon  the 
charge  of  undue  Influence.  Tbe  allegations  as 
to  other,  matters  do  not  state  any  other  cause 
or  causes  of  action,  but  are  obviously  alleged 
as  part  of  the  charge  of  undue  Influence. 
The  complaint  Is  not  uncertain,  ambiguous,  or 
unintelligible. 

We  advise  that  the  judgment  be  reversed. 

We  concur:   HAYNES,  J.;  COOPER,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  (pinion,  the  Judgmmt  Is  re- 
versed. 

Off  CaL  IMI 

In  re  COOK'S  BSTATB. 

CUOCO  et  al.  v.  DRINKHOUSB  at  aL 
(S.  F.  2,879.) 

(Snpreme  Court  of  Califomla.    Ang.  8,  1902.) 

DBCBDENTS  ESTATE— SALE  FOB  PAYMENT  OT 
DEBTS-PETITION— STATEMENT  OF 
VALUK-CURB  BY  DECREE. 

1.  Petition  for  sale  of  decedent's  land  for 
payment  of  debts,  stating  tliat  it  was  IW 
acres  of  unimproved  desert  land,  cbiefly  vai li- 
able for  the  possibility  that  It  coDtained  petiole* 
um,  and  that  an  inventorr  and  appraisement 
was  made  and  returned  to  tbe  cooH,  does  not 
satisfy  Code  Civ.  I'roc.  (  1537,  providing  it 
Bhall  contain  a  gen-'ral  description  of  tbe  real 
estate,  and  tbe  condition  and  "value  thereof." 

2.  On  a  direct  attack  of  sufflclency  of  petition 
for  sale  of  decedent's  real  estate  for  payment 
of  debts  by  appeal  from  the  order  of  sale,  tbe 
order  will  not  suivply  deficiencies  of  the  peti- 
lion,  under  Code  Civ.  Proc.  B  1537.  providing 
that  failure  to  set  forth  facts  in  the  petition 
will  not  invalidate  the  subseqaent  promilings 
it  the  defect  be  supplied  by  prooCs,  and  the 
facts  be  stated  In  the  petition;  this  availing 
only  on  collateral  attack. 

Commissioners'  decision.  Department  Z. 
Appeal  from  superior  court  city  and  conntj' 
of  San  Francisco;  George  H.  Bahrs,  Judge. 

In  tiie  matter  of  the  estate  of  John  Cook 
(also  known  as  Giovanni  Cuoco),  deceased. 
From  an  order  of  sale  for  payment  of  debtSr 

1 1.  See  Blzeeuton  and  AAsUnUtratOB^  vsL  & 
CanL  Dig.  I  1391. 
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iiaetauo  Oaoco  and  otbera  appeal;  John  A. 

Drinktaoose,  administrator  of  said  deceased, 

and  Heiiry  Bohls  being  respoDdents.  Re- 
versed. 

R.  BL  Houghton  and  T.  J.  Lyons,  for  ap- 
pellants. A.  Eeof  and  Q.  Onnzendorfer,  for 
respondents. 

HAYXES,  C.  This  appeal  Is  from  an  or- 
der of  tbe  superior  court  directing  the  sale 
of  real  property  belonging  to 'the  estate  of 
said  John  Cook  (otherwise  known  as  Gio- 
Tanul  Ct^ooo),  deceased.  The  appellants  are 
those  who  would  succeed  tu  bis  estate.  The 
ground  upon  which  «  reversal  Is  urged  Is 
that  the  petition  upon  which  the  order  was 
based  does  not  comply  with  tbe  reci'tilrementa 
of  section  1637  of  tbe  Code  of  CWa  Procedure, 
In  that  tbe  value  of  tbe  real  estate  sought 
to  be  sold  was  not  stated  In  the  petition,  and 
It  was  not  alleged  that  its  value  could  not 
be  ascHtalned.  Said  section  of  tbe  Code  pro- 
vides that  the  petition  shall  contain,  among 
other  things,  "a  general  description  of  all  the 
real  property  of  which  the  decedent  died  seis- 
ed, or  In  wblcb  he  liad  any  interest,  or  in 
which  the  estate  has  acquired  any  interest, 
and  tbe  condition  and  value  thereof."  Tlie 
ODlj  real  estate  of  whicb  the  deced«it  died 
seised  conslBted  of  160  acres  of  land  In  Kern 
county,  and  tbe  petltltui  alleged:  TTbat  said 
land  is  unimproved  desert  land.  It  la  situate 
in  tbe  McElttriclE  district,  and  Is  chiefly  val- 
uable for  the  possibility  that  it  may  contain 
petroleum."  Respondents,  while  not  admit- 
ting that  tbe  statement  In  the  petition  relat- 
ing to  tbe  value  of  tbe  land  Is  not  a  sufil- 
dent  compliance  with  the  requirements  of  the 
Code  in  that  regard,  insist  that  the  alleged 
Insufficiency  of  the  petition  is  cured  by  the 
recitals  in  the  order  of  sale,  pursuant  to  that 
further  provision  of  said  section  1637.  whicb 
reads  as  follows:  "If  any  of  the  mattera 
berdn  enumerated  cannot  be  ascertained.  It 
mart  be  so  stated  In  the  petition;  but  a  fail- 
ure to  set  forth  facts  hereinbefore  enumerated 
will  not  invalidate,  the  subsequ«it  proceed- 
ings if  the  defect  be  supplied  by  the  proofs 
at  the  hearing  and  the  general  facts  showing 
such  sale  is  necessary  or  that  snch  sale 
is  for  tbe  advantage,  benefit,  and  best  Inter- 
ests of  the  estate  and  those  Interested  therein 
be  stated  In  Uie  decree."  The  proceeding  ia 
the  superior  court  directing  Uie  sale  of  real 
ostate  by  an  administrator  for  the  payment 
nf  debts  and  expenses  of  administration  la 
statutory.  The  statute  prescribes  the  pur- 
poses for  which  the  sale  may  be  made,  what 
facta  shall  be  stated  in  the  petition,  what 
notice  Ediall  be  given  of  the  hearing,  bow  wit- 
nesses may  be  compelled  to  attend  and  tes- 
tify, and  what  facts  shall  be  made  to  appear 
to  the  satisfaction  of  the  court.  In  acting 
upon  such  petition  tbe  superior  court  la  still 
a  court  of  general  Jurisdiction,  and  its  action 
thereon  is  entitled  to  tbe  same  presumptions 
that  attach  to  ita  action  in  other  cases,  when 


collaterally  attacked.  Bnnis  v.  Kennedy,  108 
OaL  338,  41  Pac.  468.  But  ita  proceedings  In 
such  cases  are  subject  to  review  and  reversal, 
as  in  otber  cases,  mion  a  direct  attack  made 
by  appeal  from  an  order  directing  tbe  sale, 
and  upon  such  review  any  substantial  de- 
parture from  the  statutory  requirements  com- 
pels a  reversal;  the  distinction  being  that  up- 
on collateral  attack  the  proceeding  will  be  • 
sustained,  and  the  purchaser's  ttUe  held  good, 
unless  It  appears  that  the  court  did  not  ac- 
quire jurisdiction  to  order  tbe  sale;  while  up- 
on direct  attack  by  appeal  from  tbe  order 
it  may  be  reversed  for  error,  though  tbe  court 
bad  jurisdiction.  The  petition  was  deariy 
defective.  It  did  not  state  tbe  value  of  the 
property,  nor  did  it  comply  with  that  pro- 
vision of  section  1687,  Code  C»v.  Froc.,  which 
requires  that,  "if  any  of  tlie  matters  liere 
enumerated  cannot  be  ascertained.  It  must  be 
so  stated  in  the  petition." 

But  it  Is  contended  that  the  defbcta  In  tbe 
petition,  as  to  the  value  of  tiie  land,  are  cured 
by  the  order  of  sale,  pursuant  to  the  provi- 
sion in  said  section,  bereinb^ore  qnoted,  an- 
thoriztaig  defects  in  tbe  petition  to  be  supi^led 
by  proofs  at  the  hearing.  In  tbe  decree  w 
(ffder  of  sale  It  Is  recited  that:  "The  court 
heard  and  examtaed  all  oi  tbe  allegations  and 
proofs  of  said  petition,  which  were  of  all  said 
matt«rB  which  are  required  to  be  stated  in  a 
petition  for  an  «der  of  sale  of  real  prop- 
erty according  to  tbe  proviitons  of  section 
1637  of  said  Code  of  Civil  Procedure.  And 
from  the  evidence  heard  In  support  of  tbe  al- 
legations of  this  petition,  no  person  Interested 
In  said  estate  appeared  to  oppose  said  applica- 
tion, and  from  the  proofs  made  it  appeared 
to  the  sa,tisfaction  of  the  court  that  a  sale  of 
said  real  property  is  necessary  to  pay  tbe 
debts,  expenses,  and  charges  of  administra- 
tion of  said  estatci  and  that  said  sale  Is  fcr 
the  advantage,  benefit,  and  best  totensta  of  ' 
said  estate  and  of  those  Interested  therein. 
It  is  fheeeton  ordered,"  etc.  Assuming, 
vritbont  deciding,  that,  if  a  sale  had  been 
made  and  confirmed  under  said  order.  It 
wooUt  have  been  held  valid  upon  a  coUatoral 
attack,  It  would  not  follow  that  it  ahonld  be 
h^  valid  when  directly  attacked  upon  ap- 
peal. Bneh  proceedings  are  no  more  exempt 
from  the  corrective  power  of  an  appcBate 
court  than  others,  and,  except  as  otherwise 
specially  provided,  tbe  practice  In  probate 
proceedings,  including  sales  and  craiveyances 
of  the  real  estate,  is  the  same  as  In  otber  civil 
cases.  It  Is  dear  that.  If  a  general  demurrer 
bad  been  Intaposed  to  the  petition  before  the 
order  appealed  from  vras  made,  it  must  have 
been  sustained,  as  in  cases  of  eomplalnta  ob- 
noxious to  such  demurrer;  and  In  tbe  latter 
case  the  fact  that  tbe  defaidanta  made  de- 
fault, and  that  Judgment  bad  been  entered 
upon  It  as  though  the  complaint  were  suffl- 
cient,  would  not  prevent  Ita  reversal  vtpon 
appeal.  Upon  appeal  from  the  order  of  sale 
it  cannot  be  sustained  in  tbe  absence  of  a 
sufficient  petitltm,  any  more  than  a  Judgment 
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In  an  ordinary  civil  action  can  be  sustained 
upon  appeal  therefroBi  If  no  cause  of  action 
be  stated  In  the  complaint.  In  Gharky  r. 
Werner,  06  Cal.  388,  5  Pac.  070,  the  petition 
described  10  parcels  of  real  estate,  and  due 
notice  was  given  of  tlie  hearing,  and  on  the 
day  60  fixed  the  executor  moved  for  leave 
to  amend  the  petition  by  adding  another  par- 
cel, and  It  was  so  amended,  and  thereupon 
an  order  of  sale  was  made  without  further 
notice,  and  that  order  was  appealed  from. 
It  was  hold  error  to  make  the  order  without 
further  notice,  and  that  the  court  should  have 
treated  it  as  a  new  petition,  and  proceeded 
de  novo.  See,  also,  Wilson  v.  Hastings,  G6 
CaL  243,  5  Pac.  217.  In  Witts-  v.  Bachman, 
117  CaL  318.  49  rac.  202,  it  was  held  that 
the  amendment  of  a  complaint  In  matter  of 
substance  after  the  entry  of  a  default  has  the 
effect  to  supersede  the  origlDal  complaint,  and 
to  open  the  default.  Leaving  out  of  consid- 
eration, for  the  moment,  the  curative  clause 
of  said  section,  it  would  appear  to  be  plain 
that,  the  petition  being  insutiicient,  there  was 
no  basis  for  the  order  directing  notice  to  be 
given  of  the  hearing,  nor  for  supplying  the 
defects  of  the  petition  in  tbe  order  of  sale, 
as  there  would  appear  to  be  no  appreciable 
difference  between  supplying  the  defects  of 
tbe  petition  by  amendment,  and  in  effect  do- 
ing the  same  thing  upon  the  hearing  In  tJbe 
order  of  sale;  for  as  to  the  new  or  amenda- 
tory facts,  at  least,  the  appellants  were  with- 
out notice.  They  were  not  required  to  ap- 
pear and  object  to  an  Insufficient  petition, 
even  If  It  be  conceded  that  they  were  i^ally 
notified  of  its  pendency. 

Recurring  now  to  the  curative  clause  of 
said  section,  it  mnst  be  obvious  that  appel- 
lants could  not  be  affected  on  this  appeal 
from  tbe  order  by  evidence  of  material  facts 
not  alleged  In  the  petition,  and  of  which  they 
'  had  no  notice,  and  without  wblcb  no  valid 
order  could  have  been  made.  In  re  Smith's 
Estate,  51  CaL  563,  565,  It  is  said:  "In 
the  petition  filed  in  this  case  the  condition 
of  the  property  Is  not  stated,  and  in  this  re- 
spect tbe  petition  Is  substantially  defective. 
The  provision  found  in  the  statute  (section 
1537,  supra)  that  a  failure  to  set  out  the  neces- 
sary facts  in  tbe  petition  will  not  invalidate 
the  subsequent  proceedings  If  the  defects  be 
supplied  by  proof  at  the  healing,  and  stated 
in  the  decree,  does  not  aid  the  respondents. 
Tbe  provision  of  the  statute  has  no  applica- 
bility to  a  petition,  the  Insufficiency  of  which 
Is  directly  attacked  by  general  demurrer  in 
the  probate  court,  or  by  objection  to  its  suf- 
ficiency taken  upon  appeal  from  the  order  of 
sale."  In  Estate  of  Boland,  55  CaL  310,  315, 
Estate  of  Smith,  supra,  is  cited  approvingly. 
It  is  there  said;  "The  verification  of  the  peti- 
tion, the  description  of  the  property,  its  con- 
dition! value,  and  character,  are  jurisdictional 
facts,  which  must  affirmatively  appear  In  a 
verified  petition,  before  a  probate  court  can 
make  any  valid  ordfr  for  a  sale  of  the  real 
fi-operty  of  an  estate  to  pay  debts.  These 


are  the  essence  of  the  petitloD,  without  which 
it  has  no  legal  existence.  The  petition  is  the 
commencement  of  a  distinct  proceeding  in  the 
nature  of  an  action.  Without  it,  the  court 
acquires  no  jurisdiction  to  order  the  sale,  for 
the  jurisdiction  for  that  purpose  depends  upon 
the  averments  of  such  a  petition."  Kertchem 
V.  George,  78  Cal.  597,  21  Pac.  372,  was  an 
action  against  the  purchaser  at  an  adminis- 
trator's sale  for  a  specific  performance  of  his 
contract  of  piu-chase.  The  petition  alleged 
that  tbe  land  was  "an  unperfected  claim  un- 
der the  homestead  laws  of  congress"  to  cer- 
tain lands  described  only  by  tbe  public  sur- 
vey. "It  was  not  stated  what  it  was  worth, 
whether  it  was  Improved  or  unimproved,  pro- 
ductive or  unproductive,  occupied  or  vacant, 
and  the  like."  Tlie  order  was  held  void,  and 
specific  performance  denied.  It  la  contended 
by  respondents  that  It  has  long  been  settled 
that  a  substantial  compliance  with  section 
1537  Is  sufficient;  citing  Stuart  v.  AUen.  Hi 
CaL  501,  7tf  Am.  Dec.  551;  Richardson  v.  But- 
ler, 82  CaL  174,  23  Pac.  8,  16  Am.  SL  Rep. 
101;  and  Estate  of  Argueilo,  85  Cal.  131.  24 
Pac.  641.  The  first  two  of  these  cases  were 
actions  to  quiet  title,  and  therefore  tbe  attack 
was  collateral.  In  the  last  of  those  cases 
the  defect  In  the  petition  was  the  failure  to 
state  whether  the  real  property  was  separate 
or  community.  But  it  was  said  that  that  de- 
fect was  remedied  by  the  fact  stated  in  the 
order  directing  the  sale  that  It  was  separate 
property.  Whatever  may  bo  said  of  that  case, 
there  is  this  distinction  to  be  taken  between 
it  and  the  case  before  us,  viz.,  that  there  tbe 
order  showed  a  distinct  finding  of  tbe  omitted 
fact,  while  here  there  is  none.  In  Estate  of 
Heydenfeldt,  127  CaL  456,  5&  Pac.  839,  writ- 
ten objections  were  filed  in  tbe  court  below. 
These  objections  are  not  stated  in  tbe  (pin- 
ion, but  it  Is  said  that  a  substantial  com- 
pliance-with  the  statute  is  sufficient,  and  witli 
that  statement  we  agree.  Burris  v.  Ken- 
nedy, 108  Cal.  338.  41  Pac.  458,  also  cited  by 
respondents,  was  an  action  to  quiet  Utie,  and 
the  attack  was  therefore  collateral.  In  tbe 
later  case  of  Estate  of  Byrne,  112  CaL  17ti. 
178,  44  Pac.  467,  468,  it  is  said:  "The  suf- 
ficiency of  the  petition  is  the  basis  of  tbe 
order  of  sale,  and  upon  a  direct  appeal  from 
this  order,  if  the  petition  Is  defective  Id  any 
of  these  statutory  requirements.  It  Is  Catal 
to  the  validity  of  the  order." 

It  Is  further  contended  by  respondents  that 
the  -  sufficiency  of  the  petition  must  l>e  de- 
termined by  the  circumstances  of  each  case: 
that  here  a  sale  is  shown  to  be  necessary  for 
the  payment  of  debts  and  expenses  of  ad- 
ministration, and,  as  the  estate  consists  of  a 
single  parcel  of  real  property,  a  court  wonh) 
require  less  particularity  in  the  petition  thau 
wliere  there  were  several  pieces  of  property. 
But,  assuming  the  correctness  of  this  state- 
nicut.  It  does  not  aid  the  respondents.  Tho 
land  Is  described  In  the  petition  as  the  nonb 
lialf  of  the  south  half  of  a  dostgnated  section, 
containing  lUO  acres,  and  that  it  is  uuim- 
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prored.  It  !■  obrlov  that  It  1m  capable  of 
many  labdivlalona  wlUiout  Injury,  while  a 
single  parcel  to  one  that  cannot  bo  divided 
wltbont  loaa  or  Injury.  For  aught  that  ap- 
pears In  the  record,  a  10-acre  lot  taken  tnm 
elthv  corner  of  tiie  tract  would  bring  In  the 
market  10  times  the  amount  required,  and, 
U  so,  It  to  cleuly  important  that  the  court 
should  be  informed  of  the  Talue,  and  that  the 
quantity  to  be  a(M  be  r^trlcted  to  the  re- 
quirements of  the  estate;  or  U,  on  the  other 
hand,  the  vahie  to  so  little  that  the  whole 
would  not  produce  more  than  the  expenses  of 
ssle,  it  Ifl  equally  clear  tiiat  a  sale  should  not 
be  wdered.  Reason  and  justice  require  that 
the  value  should  be  alleged  and  shown,  evcai 
If  we  were  at  liberty  to  disregard  the  positive 
requirement  of  the  statute. 

Bot  respondents  further  contend  tliat  an 
inventory  and  appraisement  of  all  tbe  estate 
was  nude,  and  thst  that  fact  waa  alleged  In 
the  complaint  The  all^atlon  to  that  on  a 
day  named  "your  petitions  duly  made  and 
returned  to  this  court  a  true  Inventory  and 
appralsemoit  of  all  the  estate  of  said  deceased 
which  has  come  Into  hto  possessioa  or  knowl- 
edge. That  your  petitioner  has  published 
notice  to  tbe  creditors  of  said  decedent  bb 
required  by  law  and  the  order  of  thto  court 
in  the  premises,  to  ivesent  their  claims 
against  the  deceased,  all  of  which  will  more 
fully  appear  if  reference  to  the  papers  on 
flle  in  the  clerics  ofQce  herein  and  to  the 
records  ^  the  court  In  the  matta  of  said 
estate  to  whlcdi  reference  to  hereby  made." 
"Matters  of  substance  must  be  alleged  in  di- 
rect terms,  and  not  by  way  ct  recital  or  refer- 
ence, much  less  by  ahibits  merdy  attached 
to  the  pleading.  Wba1»ver  is  essenttol  to  a 
csnse  of  action  most  be  presetted  by  a  dis- 
tinct avenn«i1;  and  cannot  be  left  to  an  In- 
ference to  be  teiwn  from  the  construction  of 
a  document  attached  to  the  complaint"  Bnr^ 
kett  V.  Griffith,  90  Cat  S32,  27  Fac.  627,  13 
U  R.  A.  707,  25  Am.  St  Rep.  151;  Society  v. 
Tfaoronton,  117  Cal.  481,  49  Pac.  673;  aty  of 
Los  Angeles  v.  Slgnoret,  CO  OsL  29a  This 
genial  role  to  applied  with  equal  force  and 
propriety  to  petitions  for  the  sale  of  real 
estate  to  pay  debta  and  expenses  of  adminis- 
tration. See  Townsend  v.  Gordon,  19  Cal. 
U»,  S07,  208.  In  Stuart  T.  AUen,  16  CaL  473, 
76  Am.  Dec.  651,  cited  by  respiDndentB,  the 
reference  to  tbe  Inventory  was,  in  terna,  tor 
description,  and  tor  condition  and  value;  and- 
the  action  was  to  quiet  title:  Here,  in  tbe 
reference  to  the  Inventory  there  was  no  men- 
tion of  the  tond,  and  tbe  validity  and  suf- 
ficiency of  tbe  petition  to  directly  in  Issue 
apon  appeal  from  the  order.  In  Wilson  v. 
Hastings,  66  ObL  IMS,  6  Pac.  217^  the  action 
was  ejectment  It  to  said  (page  24^  66  Cal., 
page  218^  6  Pac:):  "In  the  case  bef6re  us,  the 
reference  In  the  petitim  to  the  inventory  wa% 
In  the  language  of  toe  petition,  'for  greater 
cwtalnty,'  without  stotb^  for  what  the  r^- 
erence  waa  made,— whether  for  description. 
Of  TAlua^  or  condlUoo";  and  the  reference  waa 


held  Insufflcient  to  Incorporato  the  Inventory 
as  part  at  tbe  petition.  We  regsrd  the  rule 
as  well  settled  that  a  necessary  allegation  In 
a  complaint  or  jietitloa  must  be  distinctly 
averred  In  the  complaint  or  petition,  and  If 
mnitted  It  cannot  be  supidied  by  a  ref  eroice 
to  an  exhibit;  but,  If  the  allegation  be  de- 
fective, it  may  be  aided  by  an  express  refer- 
ence to  an  exhibit  for  that  avowed  purposow 
Thus  tested,  the  reference  to  the  Inventwy 
In  thto  case  to  wholly  unavailing  to  suwl7 
0ie  want  ot  an  allegation  of  value. 

I  advise  tbat  the  <a&a  appealed  tnm  be 
reversed,  and  the  petition  dlmnlsaed. 

We  concur:  OHIPHAN,  0.;  SMITH,  a 

PEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed  from 
to  reversed,  and  the  petition  dismissed. 

McFAKLAND,  J.  I  concur  In  the  Judg- 
ment of  reversal  on  the  ground  that  the  court 
in  its  decree,  does  not  find  the  value  of  the 
property.  The  opinion  of  tbe  commissioner 
seems  to  hold  tliat  no  defect  or  InfiufSclency 
In  tbe  petition  for  sale  can  be  remedied  under 
section  1537,  Code  Civ.  Proc,  by  proofs  at 
the  hearing  and  flndlogs  by  the  court  If 
tbe  opinion  be  susceptible  of  tbat  constmo- 
tlon,  I  could  not  concur  In  It 


■fl37  Cal.  110) 

MOWBT  V.  WEISENBORN  et  aL    (S.  F. 
2,253.)' 

(Supreme  Court  of  California.    Aug.  D,  1002.) 

DI8MISSAI,  OP  ACTION— WANT  OF  PROSBOO- 
TION— APPBALr-R£VIBW— DISCRSnON. 

1.  An  action  in  which  the  burden  ot  proof 
is  not  on  defendant  may  be  dismissed  for  want 
of  prosecution  by  plaintiff,  though  it  stands 
on  demurrer  to  the  complaint. 

2.  It  CBODot  be  said  there  waa  any  abuse  «i 
discretion  in  dismissing  an  action  for  want  of 
prosecution,  where  demurrer  was  filed  to  com- 
plaint, and  set  for  hearinir  In  ISDO,  bat  hearing 
was  continued  for  plaintiff  to  employ  an  at- 
torney in  place  of  one  who  had  died,  and  one 
was  not  employed  till  1896,  and  after  a  motion 
to  dismiss,  which  was  denied,  and  no  steps  to 
have  demurrer  disposed  of  were  talten  till  1899, 
when  notice  was  ^iven  that  demurrer  would  be 
beard  on  a  certain  day,  and  on  the  next  day 
the  motion  to  dismiss  was  made,  and  tliiSi 
though  from  1896  to  1899  the  department  in 
which  the  case  waa  pending  was  engaged  in 
trial  of  criminal  cases,  and  the  law.  and  mo- 
tion calendar  of  dvii  cases  (here  pending  was 
not  called;  it  not  appearine  that  the  judge 
was  regnested  to  hear  tbe  demurrer,  or  that 
effort  to  have  the  case  transferred  was  made. 

Department  2.  Appeal  from  superior 
court  city  and  county  of  San  Francisco;  J. 
M.  Beaweli,  Judge. 

Action  by  Ellen  M.  Mowry  against  Bmllle 
Weisenbom  and  others.  From  order  <tf  d]»> 
missal,  plaintiff  apiteato.  Affirmed. 

D.  M.  Delmas  and  Mr.  Sbortridge,  for  ap- 
peltont   F.  J.  Oastelbun,  te  nqmndents. 

PKB  onRIAH.   Appeal  by  plaintiff  from 
ain  order  dismissing  the  action  on  tbe  grounJ 
'BshMrtng  iealea  Isptmbsr  »,  IMI. 
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tbat  plaintiff  has  not  nsed  due  diligence  In 
Its  prosecution.  Tlie  action  v/aa  brouglit  in 
the  Buperior  court  of  the  city  and  county  o( 
San  Francisco.  The  facts  appearing  by  the 
record  are  as  follows:  The  complaint  was 
filed  April  19,  1880.  Two  demurrers  there- 
to were  served  May  16,  1800,  and  filed  May 
21,  1890.  On  June  27,  1896,  defendants  serv- 
ed a  motion  to  dismiss,  which  was  filed 
June  29,  1896.  The  motion  was  noticed  for 
hearing  July  3,  1896.  Accompanying  the  mo- 
tion was  the  affidavit  of  defendants'  attor- 
ney, showing  that  when  the  demurrers  came 
on  to  be  heard.  May  30,  1890,  Attorney 
Wright  Informed  affiant  that  plaintiff's  at- 
torney of  record  (Theodore  Bradley)  had 
died,  and  "on  behalf  of  plaintiff  requested 
affiant  to  allow  said  demurrers  to  go  over 
until  plaintiff  employed  another  attorney  to 
attend  to  said  cause.  That  afllant  consent- 
ed, and  in  consequence  of  which  said  demur- 
rers went  off  the  motion  calendar  of  the 
court.  That  on  the  19th  day  of  June,  1896, 
affiant,  on  behalf  of  defendants,  served  a 
written  notice  on  the  plaintiff,  requiring  her 
to  app&int  another  attorney  in  the  place  of 
Theodore  Bradley,  deceased,  or  to  appear  in 
person  In  said  action.  That  affiant  has  never 
been  notified  that  plaintiff  has  retained  an 
attorney  in  the  place  of  her  deceased  attor- 
ney of  record,  and  affiant  does  not  know 
whether  she  has  employed  another  attorney 
or  not  That  since  said  action  was  com- 
menced, plaintiff  has  done  nothing  to  affi- 
ant's knowledge  to  bring  the  same  to  trial, 
or  to  dispose  of  the  same."  The  motion  came 
on  to  be  heard  July  3,  1896,  before  Judge 
Wallace  {plaintiff  appearing  by  counsel),  was 
argued,  submitted,  and  denied.  It  appears 
by  affidavit  of  defendants'  attorney  that  on 
July  10,  1896,  defendants  served  on  plaln- 
tilTs  attorney  proposed  bill  of  exceptions  to 
the  order  denying  motion  to  dismiss,  and  on 
July  18th  plaintiff  served  proposed  amend- 
ments, and  on  July  22d  defendants  served 
notice  of  nonadoption  of  the  third  proposed 
amendment,  and  delivered  the  proposed  bill 
Qt  exceptions  to  the  clerk.  That  the  Judge 
failed  to  give  defendants  notice  of  the  settle- 
ment of  said  bill  of  exceptions,  and  the  bill 
has  never  been  settled.  That  thereafter 
plaintiff  took  no  further  steps  to  bring  on 
said  demurrer  for  hearing  until  January  9, 
1899,  on  ■  which  day  plaintiff  served  notice 
of  motion  that  said  demurrers  of  defend- 
ants would  be  heard  on  January  13,  1899. 
It  further  appears  that  on  the  day  for  hear- 
ing the  presiding  judge  transferred  the  cause 
from  department  6  to  d^rtment  4  of  said 
court,  "for  hearing  of  all  forth^-  proceed- 
ings." On  that  day,  at  10  o'clock  a.  m., 
plaintiff  appeared  In  department  0  by  her 
counsel,  ready  to  proceed  with  the  argummt 
of  said  demurrers,  and  was  then  Informed 
of  said  transfer  to  department  4.  Th^eaft- 
er,  January  14th,  defendants  served,  and  on 
January  IG,  1889,  filed,  their  affidavit  and 
notice  of  motion  to  dismiss.    On  January 


24,  1899,  by  stipulation  of  the  parties,  the 
cause  was  transferred  from  departmmt  4  to 
depart:ment  1  of  said  court  for  hearing  of 
all  further  proceedings.  On  January  30, 
1899,  plaintiff  served  and  ffied  the  affidavit 
of  one  Westerfeld,  stating  that  he  is  em- 
ployed as  the  clerk  of  D.  M.  Delmas.  That 
said  Delmas  was  retained  in  said  cause  in 
June,  1896,  and  that  the  cause  was  pend- 
ing in  department  6  of  said  court  That 
Judge  Wallace  presided  over  that  depart- 
ment, and  that  during  the  whole  of  the 
time,  from  June,  1896,  until  January  3, 
1899,  he  was  engaged  in  the  trial  of  crim- 
inal cases.  That  since  January  3d,  and  to 
the  present  time,  said  department  has  been 
presided  over  by  Judge  Dunne.  That  on 
January  5,  1899,  afilant  called  upon  Judge 
Dunne  at  his  chambers,  and  on  being  In- 
formed by  him  that  he  would  hear  the  case, 
deponent  thereafter,  on  January  6,  1899,  had 
the  demurrers  placed  upon  the  calendar  of 
said  department  for  hearing  for  January  13, 
1899,  at  10  o'clock  a.  m.,  and  so  notified  de- 
fendants' attorney.  That  the  last-named  day 
and  hour  affiant  was  present  In  court,  and 
ready  to  proceed  with  the  argument  of  said 
demurrers.  That  he  then  learned  from  de- 
fendants* attorney  that  the  cause  had  been 
transferred  to  department  4  of  said  court 
for  further  hearing.  That  on  January  14, 
1899,  said  attorney  for  defendants  served  up- 
on plalutllTs  attorney  a  notice  that  on  Janu- 
ary 20,  1809,  he  would  move  to  dismiss  said 
action.  That  on  January  24,  1899,  said  ac- 
tion was  transferred  from  department  4  to 
department  1,  pursuant  to  stipulation.  In  a 
supplemental  affidavit  Westerfeldi  deposed 
that  he  is  now  and  since  May  21,  1896,  has 
been  an  attorney  at  law  duly  admitted  to 
practice.  That  from  June,  1^6,  tmtU  Jan- 
uary 12,  1899,  while  said  action  was  pend- 
ing in  department  6,  tlie  Judges  presiding 
over  said  department  were  engaged  In  the 
trial  of  criminal  coses,  and  the  law  and  mo- 
tion calendar  of  civil  eases  pending  In  said 
department  was  not  called  during  said  time. 
One  Alpera  made  affidavit  that  plaintiff  was 
very  desirous  of  having  the  action  tried  as 
soon  as  possible,  and  he  so  informed  i^aln- 
tlfTs  attorney,  Mr.  Delmas,  and  was  told 
that  If  it  was  desired  to  have  Judge  Wallace 
try  the  case,  It  would  be  necessary  to  wait 
until  he  took  np  the  trial  of  civil  cases. 
That  plaintiff  did  desire  the  cause  to  be 
tried  by  Judge  Wallace,  and  she  would  wait 
until  he  could  try  It  That  on  several  occa- 
sions plaintiff  urged  her  attorney  to  dlqioee 
of  tbe„  case  speedily.  Plaintiff  also  made 
affidavit  to  these  facts.  On  the  toregolng 
facts  the  cpurt  granted  defendants'  motion 
February  6,  1809. 

1.  Plaintiff  cMitends  that  the  court  has 
not  the  power,  on  motion  of  defoidHnts.  to 
dismiss  an  action  for  want  of  prosecution, 
when  it  stands  on  demurrer  to  the  com- 
plaint; that  plaintiff  cannot  be  cbai^icd  with 
negligence  tm  not  bringing  defoidaQiB'  de- 
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morrer  to  a  hearing.  Tbe  argument  of  plain* 
tut  Is  that  It  waB  equally  wltblD  the  power  of 
(lefendaDts,  as  ft  was  equally  their  duty,  to 
bring  about  the  trial  oC  the  isaue  of  Ian 
raised '  by  the  demurrers,  and  that,  lx>th 
plaintiff  and  defendants  standing  upon  pre- 
cisely the  same  ground  In  this  regard,  nei- 
ther could  charge  the  other  with  negligence; 
that  defendants  could  not  have  Ijeeu  in- 
inred  by  a  delay  which  he  had  the  legal 
means  In  his  own  hands  to  end.  This  con- 
tention iB  grounded  on  what  Is  claimed  to  be 
the  English  chancery  practice,  adopted  by 
the  Kew  York  chancery  courts  since  the 
Codes.  There  Is  but  one  form  of  civil  ac- 
tions under  our  Code,  and  this  court  has 
never  made  any  dlBtinctlon,  In  dealing  with 
a  motion  to  dismiss  for  lack  of  diligence  in 
prosecuting  the  action,  between  actions  at 
law  and  actions  in  equity,  nor  can  we  see 
any  good  groond  for  such  a  distinction.  It 
Is  true  that  the  defendant  may  bring  about 
a  trial  of  the  Issue  presented  by  his  demur- 
rer, but  he  is  not  under  any  duty  to  do  so. 
His  attitude  to  the  case  la  iuvoluntary,  and 
quite  different  from  that  of  the  plaintiff. 
He  is  put  to  a  defense  only,  and  can  be 
charged  with  no  neglect  for  failing  to  do 
more  than  meet  the  plalntUT  step  by  step. 
The  plaintiff  Is  the  party  charged  with  the 
duty  of  diligence  In  prosecuting  the  action 
as  the  issues  are  presented.  The  case  is  at 
Issue,  whether  It  be  an  issue  of  law  or  an 
lasae  of  fact,  and  when  at  issue  the  duty 
Is  upon  the  plaintiff  to  diligently  pursue  the 
action.  It  was  said  in  KubU  t.  Hawkett, 
89  Cal.  638,  27  Fac.  57:  "The  appeUants 
brought  the  action.  It  would  seem  that 
upon  them  rested  the  burden  of  prosecuting 
It  to  a  flnality,  and  that  aS'  a  step  in  that 
direction,  from  the  facts  then  appearing  to 
the  court,  they  should  have  taken  measures 
to  have  the  demurrers  determined,  so  that 
-the  action  could  progress;"  citing  Simmons 
Y.  Keller,  50  Cal.  38.  KubU  t.  Hawkett, 
supra,  was  cited  approTlngly  in-  Bank  v. 
Nason,  IIS  CaL  626,  47  Fac.  596;  McLaugh- 
lin r.  Clausm,  116  CaL  488,  48  Fac.  487; 
People  V.  Jefferds.  126  Cal.  296,  58  Fac.  704; 
Water  Co.  t.  Alien  (Cal.)  61  Pac.  1083.  In 
Simmons  t.  Keller  the  point  was  unsuccess- 
fully urged  that  "when  the  defendant  can 
fainuelf  bring  the  cause  to  trial,  he  cannot 
bare  Judgment,  as  In  the  case  of  nonsuit, 
for  the  obTlons  reason  that  he  Is  as  much 
In  default  as  the  plaintiff  for  not  bringing 
the  case  to  trial."  In  Bank  t.  Nason,  supra, 
the  point  was  made  that  "the  nonaction  of 
plaintiff  alone  will  not  warrant  a  dismissal, 
but  the  defendant  must  seek  a  trial."  But 
while  it  was  said  that,  "where  the  delay  has 
been  at  the  instance  or  request  of  the  de- 
fendant, the  court  will  properly  refuse  to 
dismiss,"  the  action  was  dismissed  on  a 
showing  that  plaintiff  had  without  a  valid 
reason  delayed  prosecution  after  answer. 
We  do  not  think  this  court  has  overio(Aed 
the  point  made  by  appellant  In  all  the  nu- 


merous cases  where  judgments  of  dismissal 
hare  been  affirmed.  -  There  may  be  cases 
where  the  rule  would  not  apply,— for  exam- 
ple, under  section  1050,  Code  Civ.  Proc., 
where  "one  person  brings  an  action  against 
another  for  the  purpose  of  determining  an 
adverse  claim,  which  the  latter  makes 
against  the  former  for  money  or  property 
upon  an  obligation."  In  such  case  the  bur- 
den is  cast  upon  the  defendant  to  set  forth 
and  inaintain  his  claim,  and  it  might  be 
said  that  he  would  not  come  within  the  rea- 
son of  the  rule.  It  is  possible  that  some 
other  cases  might  be  suggested  where  the 
rule  would  not  apply,  but  with  such  we  have 
now  no  concern.  We  think  it  was  the  duty 
of  the  plaintiff  to  lo^secute  her  action  with 
reasonable  diligence,  and  that  the  defendants 
were  not  precluded  from  making  a  motion 
to  dismiss  because  tbey  bad  demoired  to  tbe 
complaint 

2.  But  It  Is  contended  that  want  of  dili- 
gence is  not  shown.  It  appears  that  the  de- 
murrers were  filed  In  1890,  and  were  set 
down  for  hearing  in  May  of  that  year;  but 
the  hearing  was  continued,  to  enable  plain- 
tiff to  employ  a  substitute  attorney  for  the 
one  who  had  meanwhile  died.  Plaintiff  did 
not  employ  an  attorney  to  look  aftm:  the 
case  until  In  ISdG,  and  not  until  called  upon 
to  do  so,  and  after  defendants  had  served 
upon  her  a  notice  of  motion  to  dlsmlm  the 
action.  This  motion  was  denied,  but  plain- 
tiff took  no  steps  to  have  the  demurrers  dis- 
posed of- until  January  9,  1899,  vb&x  she 
gave  notice  that  the  demurrers  would  be 
heard  on  January  13th,  and  on  the  next  day 
defendants  moved  to  dismiss  the  action.  It 
Is  urged  that  from  Jnne,  1890,  to  January, 
1889,  department  6,  where  the  case  was 
pending,  was  engaged  in  the  trial  of  crim- 
inal cases,  and  that  the  law  and  motion  cal- 
endar of  civil  cases  there  pending  was  not 
called  during  said  time.  It  does  not  appear 
that  the  Judge  was  requested  to  hear  the 
demurrers,  or  declined  to  do  so;  It  does  not 
appear  that  any  effort  was  made  to  have 
the  case  transferred  to  another  department, 
where  it  might  be  expedited;  on  the  con- 
trary. It  appears  that  plaintiff  desired  that 
the  case  should  be  tried  by  Judge  Wallace 
In  department  6,  and  presumably  did  not 
want  it  transferred.  It  is  settled  law  that 
the  court  had  the  power  to  dismiss  the  action, 
and  the  only  question  Is,  did  it  abuse  Its  dis- 
cretion in  so  doing?  People  v.  Jefferds,  su- 
pra. We  cannot  say  that  the  facts  show 
such  abuse. 

The  order  Is  alflrmed. 

IW  Csl.  118} 

In  re  JOHNSTON.   (Or.  877.) 
(Supreme  Coart  of  Califoruia.    Aug.  5,  1802.) 

OAS  COMPANIES— LATINa  PIPE  IN  STRBETTS— 
PEHM  IT-CONSTITUTIONAL  LAW. 
1.  Under  Const,  art  11.  S  19.  providing  that 
In  a  city  having  no  public  works  for  supplying 
light,  any  one  may.  under  direction  of  toe  sv- 
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perintendeot  of  etreete,  aod  nnder  such  gen- 
eral reKulationa  as  the  city  may  prescribe  for 
damans  and  indemnity,  lay  pipes  In  the  streets, 
HO  far  as  necessary  for  supplying  gaslight,  the 
c-ity  may  not  require  a  permit. 

2.  The  requirement  by  a  city  of  a  permit  for 
laying  gas  pipes  in  a  street  is  not  an  exercise 
of  the  police  power;  it  being  otherwise  provided 
that  the  work  shall  be  under  the  direction  of 
the  superintendent  of  streets. 

3.  That  it  is  the  purpose  of  a  company  to 
sapply  gas  through  its  pipes  for  other  pur- 
poses than  light  will  not  deprive  it  of  the 
right,  under  Const,  art.  11,  S  19,  to  lay  pipes  in 
street  for  supplying  gaslight. 

In  banc.  Application  by  William  Henry 
Johnston  for  writ  ot  habeas  corpus  against 
the  chief  of  police  of  Pasadena.  Petitioner 
dlachai^^. 

Lynn  Helm,  Edward  G.  Bailey  (William 
M.  Bisson,  of  counsel).'  for  petitioner.  E. 
F.  Preston,  amicus  cnrlse.  C.  J.  WtUett, 
City  Atty.  (W.  R.  Bacon  and  Herbert  J. 
Goudge,  Asst.  Gi^  Atty.,  of  coniui^),  'for  re- 
spondent. 

HARRISON,  J.  The  petitioner  was  ar- 
rested for  the  violation  of  an  ordinance  of 
the  city  of  Pasadena,  passed  December  17, 
1901,  and  seeks  his  discharge  under  a  writ 
of  habeas  corpus,  on  the  ground  that  the 
ordinance  itself  is  In  violation  of  the  con- 
stitution and  Invalid.  Section  2  of  the  ordi- 
nance Is  as  follows:  "It  shall  be  unlawful 
for  any  person,  Qrm  or  corporation  to  lay 
down  any  pipe,  conduit  or  connection  there- 
with In  any  public  street  or  thoroughfare  in 
the  city  of  Pasadena,  for  the  purpose  of 
r^upplylng  the  said  city  or  its  inhabitants 
with  fresh  water,  or  with  gas  used  exchi- 
sively  for  Illumination,  or  with  other  IIlu- 
ralnatlng  light,  without  first  obtaining.  In  the 
manner  hereinafter  prescribed,  a  permit  from 
the  superintendent  of  streets  of  said  city, 
to  make  the  necessary  excavations  therefor. 
Any  person,  firm  or  corporation  desiring  to 
obtain  such  a  permit  shall  file  with  the  su- 
perintendent of  streets  of  -said  city  an  ap- 
plication therefor  in  writing,  setting  forth 
the  public  streets  or  thoroughfares,  and  the 
particular  portions  thereof,  which  it  Is  de- 
sired to  excavate;  the  size  and  character  of 
the  excavation  to  be  made,  and  specifically 
the  porfKises  for  which  the  pipe,  conduit  or 
connection  therewith.  Is  to  be  used,  whether 
for  water,  gas  or  electricity,  and  If  for  gas 
or  electricity  that  said  gas  or  electricity  Is 
to  be  supplied  solely  to  said  city  or  its  In- 
habitants, to  be  useid  exclusively  for  Illumi- 
nation. Said  application  must  be  verified  by 
the  oath  of  such  person,  or  by  the  oath  of 
a  member  of  such  finu,  or  by  the  oath  of 
the  president  and  secretary  of  such  corpora- 
tion, as  the  case  may  be.  The  said  super- 
intendent of  streets  upon  receiving  such  ap- 
plication, and  upon  compliance  by  the  ap- 
plicant with  all  the  requirements  of  the  ordi- 
nances of  said  city  which  are  now,  or  which 
may  be  hereafter  in  force,  regulating  the 
tearing  up  or.  excavation  of  any  part  of  the 


public  streets  or  place  in  said  city,  shall  is- 
sue a  permit  authorizing  the  excavation  de- 
scribed In  said  application."  The  next  section 
declares  that  a  violation  of  the  ordinaace 
shall  constitute  a  misdemeanor,  and  that 
any  person  convicted  thereof  shall  be  pun- 
ished by  fine  or  by  imprisonment,  or  by 
both.  The  city  of  Pasadena  Is  a  munfcipul 
corporation,  organized  under  a  charter  ftam- 
ed  by  a  board  of  freeholders,  and  approved 
by  the  legislature  January  29,  1901,  and  docs 
not  own  or  control  any  public  works  for  sap- 
plying  Its  inhabitants  with  artificial  light. 
The  Valley  Gas  &  Fuel  Company  Is  a  cor- 
poration organized  under  the  laws  of  this 
state,  with  its  principal  olhce  In  the  city  of 
Pasadena,  "for  the  purpose  of  manufactur- 
ing, distributing,  and  selling  gas  In  any  law- 
ful manner  within  the  state  of  California, 
and  supplying  municipalities  and  their  in- 
habitants with  artificial  light."  Prior  to  the 
passage  of  the  above  ordinance,  the  city  of 
.Pasadena  had  adopted  an  ordinance  provid- 
ing that  no  person  should  make,  or  procure 
to  be  made,  any  excavation  in  any  street  of 
said  city,  for  any  purpose,  without  first  ob- 
taining from  the  superintendent  of  streets 
written  permisBlon  to  do  so;  and  that  any 
person,  on  applying  for  soch  permissimi. 
should  execute  to  the  city  a  bond  in  the  sum 
of  $500,  with  two  sureties,  to  be  approved 
by  the  mayor,  as  an  Indemnity  to  the  city 
for  any  expenditure  rendered  necessary  by 
said  excavations  during  the  period  of  one 
year  after  the  said  excavations  were  made. 
No  other  ordinance  was  ever  passed  by  the 
city  in  reference  to  damages,  or  indemnity' 
for  damages,  caused  by  using  the  streets  for 
laying  pipes  therein  for  supplying  gaslight 
to  its  inhabitants.  On  December  IT,  1901. 
the  Valley  Gas  &  Fuel  Company  applied  to 
the  superintendent  of  streets  for  the  privi- 
lege of  using  the  public  streets  and  thor- 
oughfares of  said  city  for  the  pnrpuse  of 
laying  down  pipes  and  conduits  therein,  and 
connections  therewith,  so  far  as  migbt  be 
necessary  for  introducing  Into  and  supply- 
ing the  said  city  with  gaslight  and  present- 
ed to  said  supei'iutendent  of  streets  a  bond, 
duly  executed  by  it,  in  the  sum  of  $500. 
with  two  snreties.  In  accordance  with  the 
provision  of  the  ordinance  last  referred  to. 
which  said  bond  bad  been  on  that  day  ap- 
proved by  the  mayor  of  said  city.  The  su- 
perintendent refused  to  grant  the  permit, 
and.  the  city  council  having  refused  to  di- 
rect him  to  issue  the  same,  the  said  Valley 
Gas  &  Fuel  Company  afterwards  notified 
tlie  superintendent  that  on  the  11th  day  of 
Januai-y,  1902,  at  8  o'clock  a.  m..  commen- 
cing at  a  designated  point  In  me  of  the 
streets  of  said  city.  It  would  use  the  pobtic 
streets  of  said  city  for  the  purpose  of  lay- 
ing down  pipes  and  conduits  therein,  and 
connections  therewith,  so  tar  as  might  be 
necessary  for  Introducing  Into  and  supply- 
ing the  city  and  Its  Inhabitants  with  gae- 
llght  or  other  Illuminating  l^t,  and  <rfler- 
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Ing  to  comply  wjth  all  general  regulations 
tbat  such  municipality  mlglit  prescribe  for 
damages  and  Indemnity  for  damages  in  con- 
nection tlierewltti;  said  use  of  said  streets 
to  be  under  the  direction  of  the  said  super- 
intendent of  streets.  On  said  11th  day  of 
Jnnunrj',  1902,  at  the  time  and  place  desig- 
nated In  said  notice,  the  said  corporation 
commenced  using  the  streets  for  the  pur- 
pose theretofwre  named,  and  the  petitioner 
herein  "was  then  and  there  in  the  employ- 
ment of  said  company,  engaged  In  escarat- 
iug  the  sti'eet  for  the  said  purpose,  and  for 
no  other  purpose,  and  was  at  that  time  ar- 
rested, under  a  complaint  issued  out  of  the 
police  court  of  said  city.  In  which  he  was 
fbarged  with  the  crime  of  misdemeanor,  in, 
that  he  did,  at  that  time  and  place,  "make 
an  excavation  in  the  public  streets,  to  wit, 
Columbia  street,  at  the  head  of  Beacon 
street,  for  the  purpose  of  laying  down  pipe 
for  the  purpose  of  supplying  said  city  and 
its  inhabitants  with  gas,  without  first  ot>- 
tainlng  a  permit  from  the  superintendent  of 
streets,  as  provided  by  ordinance  No.  470  of 
said  city  of  Tasadena."  Upon  his  arrest  be 
sued  out  from  this  court  a  writ  of  habeas 
forpus,  under  which  he  seeks  his  discharge. 
Section  19  of  article  11  of  the  constitution' 
ileclares;  "In  any  city  where  there  are  no 
public  works  owned  and  controlled  by  the. 
municipality  for  supplying  the  same  with 
water,  or  artiadai  light,  any  Individual  or 
any  company  duly  incorporated  for  such 
purposes  under  and  by  authority  of  the  laws 
of  this  state,  shall,  under  the  direction  of 
the  Buperintepdent  of  streets,  or  other  offi- 
cer tn  control  thereof,  and  under  such  gen- 
eral regulations  as  the  municipality  may 
prescribe  for  damages  and  Indemnity  for 
damages,  have  the  privilege  of  using  the 
public  streets  and  thoroughfares  thereof,  and 
of  laying  down  pipes  and  conduits  therein, 
and  connections  therewith,  so  far  as  may  be 
necessary  for  introducing  Into  and  supplying 
such  city  and  its  inhabitants  either  with  gas- 
light or  other  illuminating  light,  or  with 
fresh  water  for  domestic  and  all  other  pur- 
poses, upon  the  condition  that  the  munici- 
pal government  shall  have  the  right  to  regu- 
late the  charges  thereof."  In  People  v.  Ste- 
phens, 62  Cal.  209,  the  above  section  was 
construed  by  this  court  to  be  a  direct  grant 
from  the  people  to  the  persons  therein  desig- 
nated of  the  right  to  lay  pipes  in  the  streets 
of  a  city  for  the  purposes  specified,  without 
walt^g  for  legislative  authority,  or  being 
subject  to  any  restrictions  from  that  branch 
of  the  government;  the  court  saying,  with 
reference  to  the  privilege  of  laying  pipes  In 
the  public  streets  and  thoroughfares  of  any 
city:  "That  privilege  is  expressly  granted  by 
the  section  of  the  constitution  cited,  subject 
to  the  direction  of  the  superintendent  of 
streets,  or  otiier  officer  In  control  thereof, 
and  under  such  general  regulation  as  the 
municipalitj'  may  prescribe  for  damages  and 
Indemnity  for  damages,  and  upon  the  con- 


dition tbat  the  municipal  government  shall 
have  the  right  to  regulate  the  charges  there- 
of." The  only  limitations  upon  this  privi- 
lege are  those  contained  In  the  language  in 
which  it  Is  granted,  viz.,  that  the  work  shall 
he  done  "under  the  dh-eetlon  of  the  superin- 
tendent of  sti-eets,  or  other  officer  In  control 
thereof,"  and  "under  such  general  regula- 
tions as  the  municipality  may  prescribe  for 
damages  and  indemnity  for  damages."  Up- 
on a  compliance  with  these  conditions,  any 
individual  or  company  duly  incorporated  for 
such  purpose  Is  given  the  privilege  "of  using 
the  public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits  there- 
in so  far  as  may  be  necessary  for  Introducing 
into  and  supplying  such  city  and  Its  inhabit- 
ants either  with  gaslight  or  other  illuminat- 
ing light,  or  with  fresh  water  for  domestic 
and  all  other  purposes."  The  municipality 
may  prescribe  regulations  "for  damages  and 
indemnity  for  damages,"  hut  these  regula- 
tions must  be  "general,"— 1.  e.,  uniform  In 
thefr  application  to  all  who  may  desire  to 
exercise  the  privilege.  The  designation  of 
"damages  and  indemnity  for  damages"  as 
the  subject  upon  which  the  municipality  may 
prescribe  regulations  In  regard  to  laying  the 
pipes  is  a  limitation  upon  its  authority  over 
the  matter,  and  a  prohibition  from  prescrib- 
ing regulations  upon  any  other  subject  con- 
nected with  the  exercise  of  the  privilege. 
"When  the  sovereign  authority  of  the  state, 
either  In  its  constitution  or  through  Its  leg- 
islature, has  created  a  right,  and  expressed 
and  defined  the  conditions  under  which  It 
may  be  enjoyed,  it  is  not  within  the  prov- 
ince of  a  municipality,  where  mich  right  la 
sought  to  be  exercised  or  enjoyed,  to  impose 
additional  burdens  or  terms  as  a  condition 
to  Its  exercise.  The  constitution  does  not 
authorize  the  municipality  to  require  a  per- 
mit as  a  condition  upon  which  the  pipes 
may  be  laid  in  Its  streets,  and  Its  claim  of 
a  right  to  require  a  permit  Includes  the  right 
to  refuse  one;  and  the  right  -to  annex  one 
condition  to  the  exercise  of  the  privilege  im- 
plies the  right  to  annex  others,  which  may 
at  least  impair,  If  not  In  fact  amount  to  a 
denial  of,  its  exercise.  The  provision  that 
the  work  Is  to  be  done  under  the  direction 
of  the  superintendent  of  streets  gives  all  the 
protection  for  the  use  of  the  streets  that 
could  be  obtained  under  a  permit;  and,  un- 
der the  provision  authorizing  the  munici- 
pality to  prescrilK  regulations  for  damages 
and  Indemnity,  for  damages,  the  city  will  he 
fully  protected  against  any  pecuniary  loss  or 
detriment. 

Under  the  statutes  of  New  Jersey,  anj- 
telephone  company  was  authorized  to  use 
the  public  roads  and  highways  on  the  line  of 
Its  route  for  the  purpose  of  erecting  poles 
thereon  to  suspend  its  wires  and  other  fix- 
tures, upon  first  obtaining  the  consent  of 
the  owner  of  the  soil;  with  the  proviso  that 
the  use  of  the  public  streets  in  any  Incor- 
porated cities  and  towns  o£  the  state  ahonld 
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be  subject  to  snch  regulatlone  and  restric- 
tions as  might  be  Imposed  by  the  corporate 
authorities  of  said  cities  and  towns.  The 
nnthorltles  of  the  township  of  Summit  pass- 
ed an  ordinance  that  no  wire  should  be 
stretched  across  any  public  street  without 
the  permission  of  the  township  committee. 
In  an  action  to  restrain  a  telephone  com- 
pany from  stretching  Its  wires  across  cer- 
tain streets  of  the  township,  the  court  held 
that  this  ordinance  was  not  a  "regulation  or 
restriction,"  under  the  statute,  and  was 
therefore  invalid,  saying:  "A  right  to  pre- 
vent the  use  of  the  streets  for  suspending 
wires,  unless  previous  consent  is  obtained,  if 
such  a  right  be  lawfully  conferred,  author- 
izes a  refusal  to  consent  at  discretion,  and 
confers  a  virtual  power  of  prohibition.  The 
right  to  the  use  of  the  streets  has  been  ex- 
pressly granted  by  the  legislature,  and  the 
power  to  prohibit  or  interdict  this  use, 'so 
granted,  cannot  be  inferred  from  the  decla- 
ration in  the  proviso  annexed  to  the  grant,— 
that  the  use  should  be  subject  to  such  regu- 
lations and  restrictions  as  may  be  Imposed. 
The  restrictions  intended  in  such  a  proviso 
must  be  held  to  be  restrictions  In  the  na- 
ture of  regulations,  and  not  restrictions 
which  shall  prohibit  the  use,  or  Impose  new 
conditions  to  the  power  to  exercise  the  fran- 
chise." Inhabitants  of  Township  of  Summit 
V.  New  York  &  N.  J.  Tel.  Co.,  57  N.  J.  Eq. 

41  Atl.  140.  A  charter  was  granted  to 
n  gas  company  by  the  legislature  of  Geor- 
gia, in  which  It  was  authorized  to  use  the 
streets  of  the  city  of  Atlanta  for  laying  its 
liipes  and  fixtures  therein,  with  the  proviso 
"that  the  public  thoroughfares  shall  at  no 
time  be  unnecessarily  Interrupted  or  Imped- 
ed by  the  laying  down  or  erection  thereof, 
and  that  said  streets  shall  not  be  thereby  In- 
jured, but  shall  be  left  In  as  good  state  and 
condition  as  they  were  before  the  laying 
down  of  said  pipes."  The  city  of  Atlanta 
having  passed  an  ordinance  requiring  any 
person  who  desired  to  excavate  any  street 
for  the  purpose  of  laying  gas  pipes,  or  for 
any  other  purpose,  to  procure  a  written  per- 
mission therefor  from  the  city  engineer,  un- 
der the  penalty  of  fine  and  Imprisonment, 
the  gas  company  obtained  an  Injunction 
against  any  Interference  with  It  on  the  part 
of  the  city  authorities  In  laying  the  pipes  in 
the  streets,  and  the  same  was  affirmed  on 
appeal;  the  supreme  court  saying;  "The 
liermlssion  of  the  city  of  Atlanta  was  not 
required  to  enable  the  complainant  to  exer- 
cise Its  franchise.  It  certainly  was  not  made 
a  condition  by  Its  charter.  This  was  not  the 
contract  Into  which  It  entered  with  the  state, 
nnd  it  would  appear  anomalous  If  a  subordi- 
nate power  could  impose  terms  which  the 
superior  did  not  see  proper  to  impose."  City 
of  AUnuta  v.  Gate  City  Gaslight  Co.,  71  Ga. 
106.  The  some  principle  has  been  followed 
elsewhere.  Michigan  Tel.  Co.  v.  City  of 
Benton  Harbor.  121  Mich.  512,  80  N.  W.  386, 
47  L.  B.  A.  104;  Wlsconsla  TeL  Oo.  r.  City 


of  Oshkosh,  62  Wis.  32.  21  X.  W.  828;  Ap- 
peal of  Pittsburgh,  115  Pa.  4,  7  Atl.  778; 
Borough  of  Mlllvale  v.  Evergreen  Ky.  Co., 
131  Pa.  1,  18  Atl.  993,  7  L.  K.  A.  369;  Har- 
risburg  City  Pass.  Ry.  Co.  v.  City  of  Harris- 
burg,  140  Pa.  465,  24  Atl.  56;  State  v.  Flad, 
23  Mo.  App.  185;  Hodges  v.  Telegraph  Co.. 
72  Miss.  910,  18  South.  81,  29  L.  R.  A.  770. 
In  Borough  of  Mlllvale  v.  Evergreen  Ry. 
Co.,  supra,  the  court  said:  "The  power  of 
the  defendant  In  the  exercise  of  Its  fran- 
chise Is  altogether  independent  of  the  bor- 
ough, and  Is  of  just  as  high  and  authorita- 
tive origin  as  the  right  of  the  borough  to  ex- 
ist at  all.  The  rights  of  both  are  derived 
from  the  same  source,  to  wit,  the  legislative 
pDW^er  of  the  commonwealth,  and  the  com- 
pany Is  not  subject  to  the  slightest  obliga- 
tion to  go  to  the  borough  for  consent  to  ex- 
ercise any  part  of  its  corporate  franchise. 
Any  other  doctrine  would  subordinate  the 
corporate  franchise  of  the  defendant  to  the 
will  of  the  borough  council,  and  cannot  be 
sanctioned  for  a  moment." 

The  ordinance  In  question  Is  not  an  exer- 
cise of  the  police  power,  nor  can  It  be  Justi- 
fied under  that  authority.  The  exercise  by  a 
municipality  of  the  police  power  over  Its 
streets  ;s  limited  to  the  protection  of  the  pub- 
lic In  tiieir  use  of  the  streets,  and  does  not 
include  a  limitation  upon  their  use  for  any 
legitimate  purpose.  The  highways  of  a  state, 
including  the  streets  In  its  cities,  are  under 
the  control  of  the  people  of  the  state,  and  in 
this  state  the  people  have  declared  In  their 
constitution  that  the  streets  of  a  city  may  be 
used  for  laying  pipes  therein  for  supplying  its 
Inhabitants  with  gaslight.  Under  the  provi- 
sion tliat  the  work  shall  be  done  "under  the 
direction  of  the  superintendent  of  streets," 
ample  protection  Is  afforded  to  the  Inhabit- 
ants of  the  city  against  any  unnecessary  en- 
croachment or  hindrance  In  their  use  of  tbe 
streets. 

The  suggestion  on  tne  part  of  the  respond- 
ent that  It  is  the  purpose  of  the  corporatiMi 
herein  to  supply  gas  through  Its  pipes  for 
other  purposes  than  light,  even  If  founded 
upon  fact,  does  not  deprive  It  from  exercising 
the  right  conferred  upon  It  by  the  constitu- 
tion, or  authorize  the  municipality  to  prevent 
It  from  enjoying  that  right  Even  though  the 
pipes  when  laid  may  be  available  for  other 
pm-poses  than  supplying  gaslight,  the  corpora- 
tion Is  not  thereby  deprived  of  the  right  which 
the  constitution  has  given  It  to  lay  Its  pipes 
In  the  streets,  nor  can  It  be  required,  as  a 
condition  of  exercising  that  right,  to  declare 
that  the  gas  to  be  supplied  by  it  shall  be 
used  exclusively  for  Illumination,  or  is  to  be 
supplied  solely  for  such  us&  It  may  be  added 
that  it  is  not  made  to  appear  that  the  streets 
■will  be  subject  to  any  other  or  greater  ob- 
struction than  Is  requisite  for  the  supplying 
of  gas  for  illuminating  purposes.  One  of  the 
purposes  for  which  the  corporation  the  Valley 
Gas  &  Fuel  Company  Is  organised  1b  to  sup- 
ply municipalities  and  their  Inhabitants  wftli 
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gas  for  artificial  light  and  It  baa  given  to  tbe 
clt7  ot  Pasadena  ft  bond,  executed  In  accord- 
once  with  the  ordinance  of  that  city,  to  In- 
demniCy  it  for  damagea,  and,  by  Ita  notice  to 
the  snperlntendent  of  streeta  of  the  time  and 
place  at  which  It  would  commence  to  lay  Its 
pipes,  has  given  to  that  officer  an  opportunity 
of  having  the  work  done  under  his  direction. 
The  corporation  has  thus  compiled  with  all 
the  condltltma  named  In  the  constitution  aa 
requisite  to  confer  upon  It  the  right  to  lay  its 
pipes  In  the  streets  of  that  city,  and  while  so 
engaged.  Its  servants  and  employes  are  In  the 
exercise  of  a  lawful  occupation,  tor  which 
they  cannot  be  sablected  to  criminal  proseco- 
tlon  or  arrest 

'    The  petitioner  Is  discharged. 

Wecmcur:  BEATTT,  O.  J.;  QAROUTTB, 
J.;  McFARLAMD,  J.;  TEMPLO*  J.;  ElBN- 
SHAW,  J. 

(Vn  Cal.  IH) 

WSniSH  T.  BARnSHAR.    (Bac;  9S0.)s 

(Supreme  Ooart  of  California.    Ajig.  7.  1902.) 

AHBHOBD  ANSWBB-CONSTRUCnON— BABH- 
LiraS  ERROR. 

1.  An  amended  answer  which,  after  making, 
as  to  the  first  count  of  the  complaint  certain 
denials,  nnmbered  from  1  to  6,  indnsive,  by 
parngi-aph  6  alleges  that  for  amended  answer 
to  the  second  cause  of  action  defendant  adopts 
psragnpht  1  to  S,  Inclusive,  ot  the  answer  to 
the  first  cause  ot  action,  and  makes  them  a 
part  of  the  amended  answer  to  the  second  cause 
of  action,  as  if  repeated,  will  be  held  to  refer 
to  such  paragraphs  of  the  amended  answer, 
and  not  of  the  original  answer. 

2.  PlaintifF  cannot  complain  that  while  the 
answer  claims  30  inches  ot  water  the  court 
finds  defendant  only  claims  25  inches,  and  ^vea 
him  judjpuent  for  that  amount. 

3.  Plaintiff,  in  action  to  restrain  defendant 
from  taking  water  from  a  ditch,  being  fonnd 
to  be  the  owner  aubject  to  defendant's  righta 
Doder  an  agreement  sud  defendant  being  giv- 
en by  the  judgment  no  greater  righta  than  giv- 
en by  the  agreement,  mistake  la  a  finding,  giv- 
ing the  date  of  the  agreement  as  later  than  It 
was,  is  immaterial. 

Commissioners'  dadskm.  Department  3, 
Appeal  from  superior  court  Siskiyou  county; 
J.  S.  Beard,  Judge. 

Action  by  John  O.  Welsh  against  F.  H. 
Bardshar.  Judgment  for  defendant.  Plain* 
tiff  appeals.  Affirmed. 

li.  F.  Oobm.  for  appelant  OIUIs  ft  Ti^ 
■eott,  for  reqxHidait 

COOPER,  a  This  sctkn  was  brongbt  to 
restrain  defendant  from  Interfering  with  a 
certain  wator  ditch  sOesed  to  bdong  to  plain- 
tiff, and  to  recorer  dsmages  for  alleged 
wrongful  acts  of  defendant  The  case  was 
tried  before  the  conrt  findings  filed,  and  Judg- 
ment thereupon  entered  for  defendant  The 
appeal  Is  ftom  the  Judgment  on  the  judgment 
roll,  and  the  sufficiency  of  the  evidence  to 
Justly  de  findings  Is  not  questioned.  Ap- 
pellant claims  that  the  flndlngs  are  eootra- 
dlctory  and  contrary  to  the  admlsalon  of  the 
answer  ta  several  respecta.  This  claim  la 

'  *  Rekeartna  denied  September  1^  IMA 
6»P.-«3 


based  upon  the  contention  fliat  the  original 
answer  la  as  to  certain  matters  made  the  an- 
swer In  the  case,  and  that  the  portions  of  the 
answer  so  claimed  to  be  the  defendanf  s  plead- 
ing contain  admlB8l<nis  contrary  to  the  flnd- 
lngs. 

The  amended  answer  superseded  the  orig- 
inal as  a  pleading.  Gllman  v.  Cosgrove,  22 
Cal.  358;  Pflster  v.  Wade,  69  Cal.  133,  10 
Pac.  369;  Schneider  v.  Brown,  85  CaL  206, 
24  Pac  715. 

The  answo-  as  amended  contains  certain 
specific  dentals  and  averments,  numbered  Id 
paragraphs  1,  2,  3,  4.  and  6,  as  to  the  first 
count  or  caose  of  action  alleged  In  the  com- 
plaint It  Is  then  alleged  In  paragraph  •  as 
follows:  "And  for  amended  answer  to  the 
second  cause  of  action  set  forth  In  the  com- 
plaint herein  defendant  adopts  paragraphs  1, 
2,  8,  4,  and  5  of  the  answer  to  the  first  cause 
of  action  set  forth  In  the  complaint  snd 
makes  them  a  part  of  the  amended  answer 
to  the  second  cause  of  action  herein,  th»  same 
as  If  they  were  repeated  herein."  We  think 
It  was  plainly  the  Intention  of  the  pleader  to 
adopt  the  preceding  paragraphs  of  the  amend- 
ecl  answer.  The  answer  referred  to  the  an- 
swer as  amended.  This  was  evidently  the 
coDstmctlon  placed  apon  It  by  the  parties, 
and  by  the  corn^  In  making  Its  flndlngs.  Rtr- 
agraph  0  of  the  amended  answer  Is  In  almost 
precise  tangaage  of  an  allegation  at  the  end 
of  paragraph  6  of  the  original  answer  In 
which  defendant  adopts  paragraphs  1  to  6, 
Inchurive,  of  his  answer  'to  the  first  cause  of 
action,  "and  makes  diem  a  part  of  his  an- 
swer to  the  second  canse  of  actim."  Hence 
It  Is  plainly  seen  that  the  reference  In  the 
amended  aiuwer  Is  to  Its  preceding  para- 
^phs,  and  not  to  the  original  answer. 

Appelant  mmtenda  ttiat  under  tiie  amend- 
ed answer,  as  we  have  construed  It  ttie  de- 
fendant claims  80  Inches  of  the  waters  of  the 
ditch,  and  admila  tiiat  he  threatens  to  divert 
that  amount  of  wator.  He  Uieo  complains 
tiiat  the  court  finds,  contrary  to  the  admls- 
skms  of  the  answer,  that  the  defendant  wily 
claims  25  Inches,  and  gives  Judgment  for  that 
amount  to  defendant  If  the  defendant  were 
the  complaining  party,  there  would  be  much 
f<ffee  In  the  contention,  bat  we  do  not  see 
that  appellant  has  any  cause  of  complaint  be- 
canse  tiie  defoidant  did  not  get  flie  right  to 
80  Inches  ot  water  instead  of  2S.  The  conrt 
found  upon  the  issue,  and  the  finding  Is  f a 
less  amount  of  water  than  the  def aidant 
claims  ta  his  sntwer.  It  Is  nrged  tiist  the 
court  found  that  the  contract  with  the  prede- 
cessors In  Interest  of  the  dtfoidant  by  which 
they  agreed  to  allow  the  plaintiff  to  construct 
the  ditch  across  thehr  lands  In  consideration  of 
the  rlg^t  to  take  from  the  ditch  80  inches  of 
water  was  made  on  April  1.  1808,  which  was 
long  after  the  completion  of  the  ditch,  and 
after  the  defendant  had  become  the  owner  of 
the  land.  This  Is  evidently  a  clerical  mis- 
take as  the  answer  alleges  ito  csntnct  W 
bare  been  made  April  1,  188<L 
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Howerer,  ttili  flnOtnc  to  mlf  of  a  probatlTe 
fact,  and  may  be  r^arded  aa  Immaterial,  in 
Tlew  of  tile  fact  that  tbe  court  elsewhere  fiods 
Uiat  plalotlff  Is  the  owner  of  the  dltdi  sub- 
ject to  defendant'a  rights  under  the  agree- 
ment, and  "that  tbe  waters  that  he  has  taken 
flrom  said  ditch  has  been  under  the  said  agree- 
ment and  In  accordance  therewith."  The 
Judgment  gives  defendant  no  greater  rights 
than  la  glren  by  the  agreement  found  by  tbe 
court  In  fact,  It  gives  him  less,  as  the  agree- 
ment  la  that  he  may  take  30  Inches  of  water 
"at  any  place  or  places  along  the  line  of  the 
ditch'*  and  tlie  Judgment  Is  that  he  may  take 
25  Inches  at  such  place  or  places.  In  view  of 
the  fact  that  the  findings  support  the  judg- 
ment and  respond  to  the  Issues  made  by  the 
pleadings,  We  advise  that  the  Judgment  be  af- 
Ormed. 

We  concur:   HATNBS.  O.!  GBA.Y,  O. 

PER  CURIAM.  Per  the  reasons  glT»  In 
tbe  foregoing  opinion,  the  Judgment  to  af- 
firmed. 

(137  Cal.  123) 

In  re  TIBBETTS'  ESTATE    (8.  P.  2,594.)i 
(Suprptne  Court  of  California.    Ang.  6,  1902.) 
WILLS-UNDUE  INFLUENCE— BVIDENCB. 

1.  Fiiiditig  of  undue  iuflueoce  in  execution  of 
will  devisiiie  to  deceased's  muther  laud  which 
facr  busbancT  bad  giveo  her,  with  agreeme&t 
her  to  devine  It  back  to  faim  if  she  died  before, 
he  did.  will  not  be  diMurlied  on  appeal:  It  ap- 
peariuK  the  will  was  made  two  jears  after  their 
marriage,  at  wblch  time  be  was  70  rears  old 
and  she  itU  years  old,  and  8  mouths  before  her 
death:  tbiit  she  was  rerr  ill  at  and  several 
months  before  and  after  tne  time  of  executing 
it,  though  her  mind  was  sound;  that  the  rela- 
tions between  them  were  very  pleaaant  till 
they  returned,  a  year  after  this  marriage,  to 
where  her  folks  lived,  whea  trouble  arose  be- 
tween them,  as  to  the  cause  of  which  the 
evidence  was  conflicting;  there  being  evidence 
that  she  was  always  afTectioiiRtely  attached  to 
lUm,  notwithstanding  the  boxtility  of  her  fami- 
ly, and  their  endeavor  to  destroy  her  affection 
for  him;  that  she  claimed  be  was  as  good  to 
her  aa  he  could  be,  but  her  mother  would  not 
believe  it;  that  her  mother  tried  to  keep  them 
apart,  and  to  a  great  extent  kept  him  from  her; 
that  her  mother  had  conversations  with  her 
about  disposing  of  her  property,  and  knew  It 
was  to  be  devined  to  her;  and  that  her  brother 
bad  the  will  drawn,  and  she  went  with  her 
mother  to  execute  It,  and  then  |[ave  it  to  her. 

2.  Deceased's  husband,  contestmg  for  undue 
influeoce  her  will,  made  eight  months  before 
her  death,  giving  her  property  to  her  mother, 
may  show  that  the  mother  and  her  family 
would  not  allow  him  to  have  anything  to  do 
with  her  funeral,  or  to  see  her  Ixny. 

3.  Admission  of  testimony  on  contest  by  hus- 
band, for  nndne  Influence,  of  hia  wife's  will, 
giving  her  property  to  her  mother,  that  In  ref- 
erence to  the  fact  that  be  was  70  years  old 
while  she  was  30  years  old  when  they  were  mar- 
ried, her  mother  said  she  would  be  willing  for 
her  other  dauKhters  to  marry  old  men  as  rich  as 
he  waa,  If  error,  la  harmleas. 

Harrison  and  Temple,  JJ.,  dissenting. 

In   bank.    Appeal   from   superior  court, 
Santa  Grua  county;  Lucas  F.  Smith,  Judge. 
In  the  matter  of  the  estate  of  Clara  U  Tib- 
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betts,  deceased.  John  O.  TIbbetts  contested 

her  win,  and  It  was  denied  {ffobate.  Saiab 

A.  Dyer,  proponent,  appeals.  Affirmed. 

Oarl  B.  Lindsay,  for  appellant  W.  D. 
Storey,  tot  respondent. 

McPAItLAND,  J.  Tbia  la  a  contest  oC  tbe 
will  of  Clara  L.  TIbbetts,  deceased.  Her 
motber,  Sarah  A.  Dyer,  Is  the  proponent,  and 
John  C.  Tibbetts,  the  surviving  husband  of 
the  deceased,  to  tbe  contestant  The  qnes- 
tion  was  whether  or  not  the  will  was  tbe  r»- 
sult  of  the  undue  Influence  of  the  mother,  and 
of  the  slaters  of  the  deceased,  Mary  B.  Dyer 
and  Minnie  O.  Trumbley,  and  of  her  half 
brother,  Fred  L.  Stevens,  or  any  of  them. 
Thto  question  was  submitted  to  a  jury  aa  a 
special  Issue,  the  Jury  auswered  In  the  af- 
firmative, and  Judgment  was  reuda«d  deny- 
ing tbe  probate  of  the  will,  on  the  ground  of 
the  alleged  undue  Influence.  The  proponent 
appeato  from  the  Judgmoit  and  from  an  order 
denying  a  new  trlat 

Tbe  main  contention  of  appellant  to  that 
'  there  Is  not  stifflctent  evidence  to  warrant  Uia 
Jury  In  flndbig  die  (act  of  undue  influence. 
The  case  to  undoubtedly  ■  Tei7  close  one^ 
when  considered  In  the  light  of  fonncor  ded- 
slons  of  tfals  court  cited  by  appellant  and  par- 
tlculariy  the  dectolona  In  re  McDerltt  95  OaL 
17.  30  Pae.  101;  In  re  Langfocd's  KsUte,  108 
OaL  008,  41  Pac  701;  and  In  re  Wflson'a  Bb- 
tate,  117  Oal.  269.  49  Fac.  172,  711,-an  of 
which  cases  were  beyond  donbt  correctly  de- 
cided, and  rightly  declare  the  law  toucblng 
the  anbjeet  of  the  contest  of  wOto.  But  aft- 
er mature  consideration  of  tbe  case  at  bar,  we 
bare  reached  the  conclusion  tbat  ttM  evldaice 
was  not  so  entirely  insufficient  to  sapport  tbe 
finding  or  undue  Influence  aa  to  warrant  vb  ta 
dlsturbbig  the  verdict  Tbe  vodlct  mlg^t 
with  propriety  have  been  tbe  other  way;  but 
we  cannot  say  that  It  was  entirely  outside  the 
le^tlmate  prorlnce  of  the  Jury.  Tba  Cacts 
here  are,  in  important  partlculan,  dUCerent 
from  those  In  tiie  cases  above  cited.  In  tlw 
HcDerltt  Case  It  appeared,  among  Mlier 
things,  that  there  waa  no  evidence  tbat  "ttM 
subject  <tf  the  testamentary  disposition  of  Ua 
property  waa  vrec  mentioned  to  tbe  brother 
Andrew,"  who  was  charged  with  the  nndne 
influence,  or  that  the  latter  knew  of  the  ax> 
ecutlon  of  the  wOl  untU  after  tbe  death  of  ttw 
testator.  The  will  In  ttiat  caae^  after  its  ex- 
ecution. *Sras  tak«i  away  by  the  attorney, 
and  there  was  no  proof  that  any  member  of 
Andrew's  family  knew  of  It"  In  tbe  Luc- 
ford  Case  the  testator,  when  he  concluded  to 
make  hto  wUl,  wait  two  or  tbree  wedu  prior 
to  Its  execution,  "entirely  alMie  to  hto  attor* 
neya,"  talked  hto  bustaieaa  affaliv  over  with 
them  freely  and  folly,  and  gave  spedfle  di- 
rections as  to  tbe  provisions  of  tbe  intended 
will.  He  called  on  hto  attomcTa  several  times 
before  the  draft  of  the  will  was  completed, 
and  tben  executed  It  In  their  law  ofllc^  In 
the  absence  of  bis  wlfe^  who  was  accused  of 
tiw  undue  influence  and  three  yean  after- 


Digitized  by  Google 


Gal.) 


IN  R£  TIBBETTS*  ESTATE. 


979 


wards  he  r^nbllshed  it  witii  a  codicil.  TtM 
facts  in  those  two  cases  connected  with  the 
immediate  execution  of  tbe  wOl  were  very 
different  from  those  of  tiie  case  at  bar.  In 
tbe  Wilson  Case  the  only  point  decided  was  In 
rdatlon  to  the  moital  aonndness  of  the  tes- 
tatrix when  she  made  the  wHL  In  the  case 
at  bar,  as  we  affirm  the  Judgment)  it  is  not 
necessary  to  state  the  evidence  with  much  de- 
tali;  but  «8  it  is  contended  that  this  case  Is 
wltldn  the  cases  above  dted,  we  wlli  notice 
the  general  features  ctf  tiie  present  case.  The 
deceased  and  the  respondent  were  married  at 
Santa  Cruz,  Cal.,  on  April  15,  1897.  He  was 
70  years  old  and  she  80.  Ttiey  immedlatdy 
went  to  Chicago,  111.,  and  remained  there  a 
year,  and  tixen  returned  to  Santa  Cmz,  arirlT- 
Ing  there  in  the  latter  part  of  April,  18^ 
where  they  continued  to  reside  until  her  death 
on  Febmary  3,  1900.  The  will  in  question 
was  executed  on  May  31,  1899.  ^e  relations 
between  them  were,  beyond  doub^  pleasant 
and  affecthmate  until  after  their  return  to 
Santa  Cmz.  While  they  were  In  Clilcago,  he 
conveyed  to  her  some  real  iwoperty  there, 
worth  about  $10,000,  and  she  at  the.  time  of 
ttilB  conveyance,  and  before  It  was  executed, 
promised  to  make  a  will  devisbig  It  to  blm,  so 
that  in  the  event  of  her  death  before  his  It 
would  go  back  to  him,  and  she  did  make  such 
wili.  The  property  devised  in  the  will,  which 
Is  here  contested.  Is  the  property  which  the 
respondent  conveyed  to  the  deceased  in  Chi- 
cago. Two  or  three  months  aftor  their  re- 
turn to  Santa  Cruz,  unpleasantness  and  hos- 
tility arose  between  the  mother  and  sisters 
and  brother  of  the  deceased  on  the  one  side, 
and  the  respimdent  on  the  other.  As  to  the 
cause  of  this  hostility,  there  Is  a  sharp  con- 
flict of  evidence,— the  mother  claiming  that 
the  deceased,  who  was  in  bad  hoiitb,  was 
not  properly  cared  for  by  the  respondent; 
that  he  would  not  employ  a  physician;  tliat 
she  had  too  much  work  to  do,  etc.;  and  that 
tiieae  things  caused  the  unpleasantness.  Re- 
spondent denied  these  chai^eB,  aiA  asserted 
that  the  mother  unduly  interfered  with  his 
domestic  affairs,  and  said  and  did  things  cal- 
culated to  prejudice  his  wife  against  him. 
As  to  these  matters,  the  Jury,  no  doubt,  found 
for  the  respondent  and,  the  evidence  being 
falriy  conflicting,  their  finding  cannot  be  dis- 
turbed. He  said  tbat,  In  the  presence  of  his 
wife,  the  mother  said  many  unpleasant  ana 
harsh  tilings  to  him;  that  he  was  a  "nonenti- 
ty"; tiiat  "my  wife  ought  not  to  stay  with 
nae";  that  "my  wife  owned  one-half  of  the 
home,  and  that  she  (Mrs.  Dyer)  bad  as  good 
a  right  tiiere  as  I  had;  and  that  she  would 
set  her  bc^s  on  me.  and  would  have  me  tar- 
red and  feathered,  or  the  boys  would  have 
me  tarred  and  feathered."  He  also  testified 
that  In  the  first  part  of  December,  1808,  Mrs. 
Dyer  and  the  said  Stevens  came  to  his  house; 
that  the  latter  would  not  shake  bands  with 
blm,  and  said  "be  had  heard  of  the  conversa- 
tion I  had  had  with  his  mother,  and  did  not 
want  anytlilng  to  do  witli  me;  that  he  came 


to  my  hoiue  because  he  wanted  to;  that  be 
would  crane  to  my  bouse  when  he  wanted  to, 
and  stay  as  long  as  he  pleased,  and  would 
go  when  be  got  ready.  Mrs.  Dyer  said,  'You 
ought  to  have  your  mug  smashed.'  Neither 
Mrs.  Dyer  nor  Fred  Stevens  have  been  In  my 
house  alnce  that  lime.  This  conversation  was 
in  the  parlor,  in  the  presence  of  my  wife." 
There  was  evidence  to  sumkmI  a  belief  by 
the  Jury  that  the  deceased  was  always  af- 
fectionate attached  to  her  husband,  notwith- 
standing the  hostility  of  her  family,  and  that 
the  bMec  endeavored  to  destroy  her  aftectlon 
for  him.  A  witness  said  that  in  August  or 
SeptembOT,  1898,  she  was  at  .Mrs.  Dyer's 
home  with  Mrs.  Tlbbetts,  when  the  Asters 
were  present,  and  testified  as  f<dIows:  "They 
were  talking  about  the  trouble  between  Mr. 
and  Mrs.  Tlbbetts;  thought  she  ought  to 
leave  blm;  thought  she  could  have  his  prop- 
erty. One  Bu^sted  that  she  send  back  to 
-CSiIcago,  and  get  her  share  of  the  rents.  Mrs. 
Tlbbetts  replied  that  the  rents  would  not  sup- 
port her.  Then  one  of  them  suggested  that 
she  should  get  s  divorce.  On  the  way  home 
r.'om  Dyer's,  Mrs.  Tlbbetts  said  she  loved  her 
home,  and  did  not  want  to  leave."  The  same 
witness  further  testified  as  follows:  "In  the 
month  of  July,  1809 '[the  second  month  after 
the  execution  of  the  will],  I  had  a  conversa- 
tion with  Mrs.  Dyer  at  Olive  Springs.  She 
said  that  she  did  not  want  Mr.  Tlbbetts  to 
come  bock  to  Mrs.  Tlbbetts  any  more;  that 
she  had  cured  her  up  three  times,  and  was 
tired  of  It.  Mrs.  Tlbbetts  told  me  at  that 
time  Mr.  Tlbbetts  was  Just  as  good  as  he 
could  be,  but  her  mother  would  not  believe 
it;  she  had  told  her  mother  so,  but  she  would 
not  believe  It."  At  that  time  the  deceased 
and  her  mother  were  stopping  t<^ther  at 
said  Springs,  and  there  was  evidence  that 
when  ttie  husband  went  ttiere  once  a  week, 
to  take  some  things  which  were  needed,  the 
wife  always  met  him  on  the  opposite  side 
of  the  creek,  and  Insisted  that  he  should  not 
go  near  the  house,  because  her  mother  was 
so  much  opposed  to  him  that  she  did  not 
want  him  to  come  In  her  sight  During  the 
last  sickness  of  deceased,-  when  she  was  at 
her  mothn's  bouse,  the  respondent  was  pre- 
vented by  the  family  from  seeing  her,  or  from 
going  Into  the  house;  and  he  was  not  al- 
lowed to  have  anything  to  do  with  the  fu- 
neral, or  to  attend  It  as  a  mourner.  Mrs. 
Dyer,  on  cross-examination,  admitted  that 
she  had  conversations  with  the  deceased  about 
the  disposition  of  her  property  by  will,  and 
that  she  knew  that  it  was  to  be  devised  to 
ber.  The  facts  immediately  connected  wltli 
the  execution  of  the  vdll  are  these:  The 
brother,  Stevens,  went  to  a  conveyancer,  and 
said  to  him  that  his  sister  (the  deceased) 
wanted  a  will  drawn,  giving  her  property  to 
her  mother.  There  was  evidently  conversa- 
tions between  Stevens  and  the  conveyancer 
about  the  situation  of  the  parties  and  proj)- 
erty,  for  the  latter  "susgested  that  she  bad 
better  leave  her  husband  fifty  dollars,  or 
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something  like  that."  He  prepared  a  will, 
and  gave  It  to  Stevens,  who  paid  bim  for  his 
work,  and  took  the  will  away.  Afterwards 
the  deceased  met  the  conveyance  In  frout  of 
the  City  Bank,  where  his  office  was,  She 
drove  up  with  her  mother  in  a  buggy.  She 
bad  the  will  with  her,  and  v^nt  into  the  bank 
with  the  conveyancer,  and  executed  it.  He 
testlfled:  "The  only  time  I  saw  Mrs.  Tibbetts 
In  connection  with  the  will  was  the  time  she 
came  with  the  mother  to  have  It  signed,  bbe 
never  gave  any  directions  about  the  prepara- 
tion of  it"  After  the  execution  of  the  will, 
the  deceased  Immediately  took  It  to  the  buggy, 
and  delivered  ft  to  her  mother.  None  ot  tliese 
focta  immediately  preceding  the  preparation 
and  execution  of  the  will  could  have  occurred 
at  the  house  of  respondent,  for  none  of  the 
mother's  family  had  been  at  that  house  for 
several  months  previous  to  that  time.  At  the 
time  of  the  execution  of  the  will,  and  for 
some  months  before  and  after  that  time,  the 
deceased  was  "very  111,"  although  ber  mind 
was  shown  to  be  sound.  There  was  other 
testimony  bearing  on  the  issues  involved,  and 
we  are  not  prepared  to  say  that  the  evidence 
was,  as  matter  of  law,  insufflclent  to  stutaln 
the  verdict. 

In  justice  to  the  appeUont.  it  Is  proper  to 
remark  that  there  was  evidence  toidlng  to 
show  that  the  will  was  not  the  result  of  the 
undue  Influence  charged.  We  are  not  called 
upon  to  say  that  the  jury  accurattiy  weighed 
the  evidence,  properly  determined  where  the 
pr^wnderance  was,  and  arrived  at  a  correct 
logical'  conclusion.  It  is  the  province  of  the 
jury  to  weigh  the  evidence,  to  pass  upon  the 
credibility  of  witnesses,  and  to  find  the  facts; 
aud  where  there  is  a  fair  conflict  of  evidence 
touching  the  very  point  at  Issue,  this  court 
cannot  rightfully  overturn  the  verdict  Where, 
however,  there  Is  really  no  substantial  evi- 
dence to  support  8  verdict  or  the  jury  were 
evidently  actuated  by  motives  which  they  had 
no  right  to  consider,— as  is  so  frequently  the 
case  in  contests  of  wills,— there  this  court  will 
hold  that,  as  matter  of  law,  the  verdict  Is 
unwarranted,  even  though  there  be  some 
slight  pretense  of  evidence  to  support  It;  bat 
the  case  at  bar  does  not  come  wltliln  that 
rale. 

The  transcript  sho^  some  exceptions  to 
rulings  of  the  cauft  on  the  admissibility  of 
evidence,  but  only  two  of  them  are  urged  in 
the  briefs.  The  flrst  of  these  is  the  allow- 
ance by  the  court  of  testimony  to  the  point 
that  appellant  and  her  family  would  not  al- 
low respondent  to  have  anything  to  do  with 
the  funeral  of  his  wife,  or  to  see  her  body. 
This  ruling  was  not  erroneous.  Evidence 
tending  to  show  animosity  or  friendliness  is 
admissible,  although  occurring  before  or  after 
the  main  event,  If  not  too  remote  in  time,  and 
considerably  less  than  a  year  had  elapsed  be- 
tween the  making  of  the  will  and  the  death 
of  the  testatrix.  The  other  objection  Is  to 
the  allowance  of  the  testimony  of  a  witness 
tbajt  a  abort  time  after  the  marriage,  In  re- 


sponse to  a  remark  made  by  the  wttnees 
about  her  daughter's  marriage,  "sbe  (Mrs. 
Dyer)  said  sbe  would  be  willing  for  her  other 
two  daughters  to  marry  old  men  as  well  otr 
as  C^ara  bad  married."  It  is  not  clear  that, 
under  the  circumstances  of  this  case,  the  tes- 
timony was  not  admissible;  but  without  pass- 
ing definitely  on  that  point.  It  Is  sufficlrat  to 
say  that  the  evl^ace  was  of  too  little  Im- 
portance to  be  prejwUdalt  or  to  varrant  a  xe- 
venal. 

The  jndgmoit  and  order  appealed  from  are 

affirmed. 

We  concur:  BBATTT,  C.  J.;  HBNSHAW, 
J,;  VAN  DTKB.  J.;  QABOUTTE,  J. 

We  dlaaent:  HARRISON,  jf.;  TBMPI^  J. 


•  (137  Cal.  Ul> 

WILLIAMSON  T.  JOYOE  et  al.   (Sac.  030.) 

(Supreme  Court  of  California.    Aag.  7,  1902.) 

APPEAL— RECORD-^LBADINO  DATES— DEMUR- 
RER—LEAVE  TO  AMEND— FINAL  JUDOUHNT. 

1.  In  the  absence  of  bill  of  exceptions,  an  or- 
der refUBiDg  to  settle  bill  of  exceptions,  even 
if  appealable,  cannot  be  shown  erroneoas. 

2.  A  complaint  alleging  that  papers  were  duly 
recorded,  without  giving  the  date  thereof, 
which  is  material,  is  innufficieot 

3.  The  original  complaint  which  waa  verified, 
having  c^ven  a  date  ot  recording  of  papers 
which  rendered  the  complaint  demurrable  on 
the  ground  of  limitations,  it  ia  not  error,  on 
sustaining  demurrer  to  amended  complaint, 
which  merely  stated  the  papers  were  duly  re- 
corded, to  support  demurrer,  without  leave  to 
amend.  In  the  absence  of  a  showing  that  the 
date  in  the  original  complaint  was  incorrect. 

4.  A  judgment  in  action  to  enforce  a  lien 
against  the  owner  of  the  premises  and  persons 
claiming  an  interest  subordinate  to  plaintiff's 
lien,  in  effect  disposes  of  the  case  as  to  ail  the 
defendants,  as  is  necessary  for  a  final  judg- 
ment where  demurrer  of  the  owner  is  sus- 
tained to  the  complaint,  without  leave  to 
amend,  on  the  ground  of  the  bar  of  limitations. 

Commissioners*  decision.  Department 
Appeal  from  superior  court  San  Joaquin 
county;  Joseph  H.  Budd,  Judga 

Action  by  H.  £3.  Wllliamsoa  against  Alfred 
Joyce  and  others.  Demurrer  to  complabit 
was  sustained,  and  plalntUF  appeals.  Af- 
firmed. 

Joshua  B.  Webster,  for  appellant  S.  31. 
Spurrl»,  for  respondent  Alfred  Joyce.  Ctaas. 
De  Legh,  for  respondent  David  Winders. 

SMITH,  0.  Judgment  was  entered  Id  ttie 
lower  coturt  in  favor  of  the  defendant  Joyce, 
on  demurrer  to  the  complaint,  from  which 
and  from  a  subsequent  oi^er  refnslng  to  set- 
tle his  bill  of  ezceptloDs  the  plaintiff  appeals. 
The  latter  appeal,  however  (assuming  the  or- 
der to  be  appealable),  must  be  disregarded, 
as,  in  the  absence  of  a  bill  of  exertions, 
there  is  nothing  to  show  error.  We  have  to 
consider,  therefore,  the  appeal  from  the  Judg- 
ment only. 

The  suit  was  brought  to  enforce  a  lien  for 
■ewer  work  on  the  propwty  ot  tbe  d^ndant 
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Joyce;  tbe  other  defendants,  wbo  at  ttie  time 
of  the  Judgment  bad  not  been  eerred,  being 
made  parties,  aa  havliis  or  claiming  some  In- 
terest In  tbe  premlsea  subordinate  to  plain- 
tirs  Uen.  It  Is  recited  In  tbe  judgment  that 
tbe  original  complaint  was  filed  Starch  25. 
1900.  and  that  It  alleged  that  the  warrant, 
dtagram,  and  assessment  were  recorded 
March  17,  1808.  It  thus  appeared  ttiat  the 
anit  had  not  been  commenced  within  the  two 
years  (tf  the  lifetime  of  tbe  Uen  (Street  Work 
Act  i  9);  and  on  this  ground*  among  oth^ 
a  demurrer  to  the  complaint.  Interposed  by 
4be  defendant  Joyce,  waa  sustained,  with 
leave  to  amend.  The  amended  cmnplalnt 
«aer^  alleges  tiiat  '^e  warrant,  diagram, 
And  aasesBmait  •  •  •  were  duly  record- 
ed.** omitting  the  date;  and  on  the  ground 
of  tills  omission,  a  demurrer  InterpoSed  by 
tbe  same  defendant  was  sustained,  wltbont 
iMve  to  amend,  and  Judgment  entered  ac- 
oordlng^. 

Tbe  grounds  fbr  rerersal  xageA.  by  the  ap- 
Iiellant  are  that  the  amended  complaint  la  not 
defective,  that  It  was  an  abuse  of  discretion 
In  the  court  to  sustain  tbe  demurrer,  wltbont 
leave  to  amend,  and  that  ttie  Judgment  waa 
prematurely  entered. 

The  flist  of  these  objections  Is  dearly  nn- 
tenable.  It  la  a  famfllar  rale  of  pleading  Oiat 
-  the  time  of  the  occurrence  of  material  facts 
must  be  alleged  with  certainty  (18  Am.  & 
Dug.  Bnc.  Law,  BOB;  Bliss,  Code  PL  {  296; 
Code  Civ.  Proa  i  490,  anbd.  7);  and  tbe  rule 
Is  especially  applicable  where,  as  in  this  case, 
the  date  itself  Is  material. 

The  second  objection  Is  also  untenable. 
The  court,  In  tbe  absence  of  a  showing  to  the 
contrary,  was  Justified  in  asaumhig  that  the 
date  of  tbe  record  of  tbe  diagram,  warrant, 
and  assessment  was  ctHrectly  given  in  the 
original  complaint  which  was  verified,  and 
tn  thus  inferring,  as  it  did,  that  tbe  com- 
plaint could  not  be  truthfully  amended,  so 
mm  to  obviate  the  objection. 

The  last  objection  la  also  without  merit  It 
to  doubtless  "requisite  that  a  Judgment  in 
order  to  be  final,  should  determine  all  the  is* 
sues  Involved  in  the  canae**  (BL  Jndgm.  SS 
24,  2S);  and  this  implies  that  the  issues  as 
to  all  tbe  defendanta  should  be  disposed  of, 
and  that  ordinarily  tjtere  should  be  but  one 
Judgment  disposing  of  all  the  questions  aris- 
ing in  tbe  case  (Paige  v.  Boeding,  06  CaL 
BOO,  81  Pac  264;  Water  Co.  v.'  Swarts,  00 
<!aL  282,  S3  Pac.  878;  11  Bnc  PI.  &  Prac. 
866.  and  cases  cited).  But  hoe  tbe  Judgment 
tn  effect  disposes  of  the  case,  not  only  as  to 
the  defendant  Joyce,  but  as  to  tbe  other  de- 
fendants also,  and  the  rule  Is  therefore  fully 
aatlafled. 

We  advise  that  the  Jndgmoit  be  afflrmwl, 

W«  eoncnrt   GBAT,  O.;  OOOPBB.  a 

PBB  CUBIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  Judgment  Is  af* 
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2,570.)  1 

(Snpreme  Court  of  California.  Aug.  5,  1902.) 
ANTENUPTIAL  CONTRACT— ■NFORCBMaNT. 
1.  A  man  and  woman  being  residents  of  Cali- 
fornia, and  being  married  within  a  year  after 
her  diTorce,  which  tbe  laws  of  such  state  do 
not  allow,  toe  courts  of  such  state  will  not  en- 
force a  contract  by  which,  in  consideration  of 
marriage  and  release  of  Interest  in  his  prop- 
erty,  he  agrees  to  pay  her  $10,000,  though  tb« 
marriage  wa^  In  another  state,  wbere  it  was 
twrmissible ;  the  consid^tion  resting  In  viola- 
lion  of  the  spirit  of  the  California  law. 

In  ban^  Appeal  from  superior  court  ctty 
and  comity  of  San  Iitandsco;  Bdward  A. 

Belcher.  Judge. 

Action  by  Abble  Bose  Wood  against  the 
estate  of  Joseph  M.  Wood,  deceased,  and 
Martha  Wood,  his  executrix.  Judgment  for 
defendante.  Plaintiff  appeals.  Affirmed.  . 

Lloyd  ft  Wood  and  Timothy  J.  I^ons,  for 
appellant  J.  O.  Bates  and  Oliver  P.  Dvans, 
for  respondents. 

HBNSHAW.  J.  This  was  an  action  brought 
tqr  plaintiff  aa  the  widow  of  Joseph  M.  Wood, 
deceased,  to  eiforce  against  his  estate  an 
antoiuptial  contract  entered  teto  between 
ber,  then  Abble  Bose  Bmltb,  and  the  deceas- 
ed. The  contract  recited  that:  'Wtwreaa,  a 
marriage  Is  Intended  to  be  soon  bad  and 
solemnized  between  the  said  Wood  and 
Smith;  and  whereas,  said  Wood  Is  possess* 
ed  In  bis  own  right  <tf  certain  real  eatate: 
*  *  *  Wltnesseth,  that  the  said  Smith,  In 
consideration  of  said  marriage  and  tbe  sum 
of  ten  thousand  dollars  gold  coin  to  be  paid 
to  her  by  said  Wood,  or  by  bis  htirs.  exec- 
utors, and  administrators.  In  event  of  bis 
sooner  death,  two  years  from  the  date  here- 
of, with  interest  tha«on,  payable  monthly  In 
advance  In  like  gold  coin,  at  the  rate  of  six 
per  cent  per  annum,  which  said  sum  said 
Wood  hereby  promises  for  himself,  his  belrs, 
executors,  and  administrators,  to  pay  In  said 
manner,  with  said  Interest,  does  bo'eby 
waive,  surrender,  and  relinquish  to  said 
Wood  all  and  every  claim  and  right  statu- 
tory and  otherwise,  to  Interfere  with,  or  to 
impede,  or  to  control  In  any  manner,  the  own- 
ership, control,  and  possession  and  disposi- 
tion of  the  said  real  estate,  and  the  whole 
thereof,  by  said  Wood;  and  she  does  hereby 
concede  and  relloqulBh  to  said  Wood  the 
right  to  manage,  sell,  mortgage,  and  in  all 
other  manner  to  control  and  dispose  of,  any 
and  all  the  said  real  estate,  by  will  or  other* 
wise,  in  the  same  manner  as  though  said 
mortgage  nerex  took  place.**  This  contract 
was  entered  Into  between  the  parties  upon 
the  30th  day  of  December,  1807.  Upon  tbe 
19th  day  of  August  1807,  a  Judgment  and 
decree  ot  divorce  was  made  and  given  In  the 
superior  court  of  the  city  and  county  of  San 
Francisco  in  favor  of  Abble  Rose  Smith.  Up- 
on the  1st  day  of  January,  1886,  within  the 
year  after  the  entry  tt  this  decree  of  dt 

»A«bMriD«  dsnled  8«teaib«-  ^  IMS.  r 
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Torce,  and  the  next  day  after  the  making  of 
tlie  contract  in  suit,  Joseph  M.  Wood  and 
Abble  Bose  Smith,  while  both  residents  and 
citizens  of  the  state  of  Oallfomla  and  domi- 
ciled therein,  went  to  Heno,  in  the  state  of 
Nevada,  for  the  sole  unrpose  of  marrying 
each  other,  there  married,  and  at  once  re- 
turned to  thdr  residence  in  California,  where 
they  lived  until  the  death  of  Wood. 

It  has  been  this  day  decided  that  the  mar- 
riage of  the  parties  so  contracted  in  Nevada 
was  and  Is  valid  (In  re  Wood's  Estate  [S.  F. 
2,789]  69  Pac.  900);  but  the  question  here 
presented  is  of  the  right  of  the  widow  to  en- 
force this  antenuptial  contract.  Upon  the  face 
of  the  contract  it  cannot  be  said  that  it  Is  void. 
All  Intendments  being  against  fraud  and  In 
favor  of  fair  dealing,  It  would  not  be  presumed 
against  any  writing  that  ft  contemplated  a 
violation  of  the  law,  unless  that  conclusion 
became  Irresistible  from  the  very  reading  of 
the  instrument  The  only  words  of  doubt- 
ful or  suspicious  import  In  this  writing  are 
found  In  the  recital  that  "a  marriage  is  in- 
tended to  be  soon  had  and  solemnized."  But 
still,  considering  the  contract  by  the  llgbt  of 
its  language  alone,  there  Is  nothing  in  this 
to  prevent  the  construction  that  the  parties 
contemplated  a  speedy  marriage  so  soon  as 
tile  laws  of  the  state  would  permit,  and  such 
a  construction,  to  relieve  against  the  Imputa- 
tion of  fraud,  would  be  adopted  by  a  court. 
In  other  words,  if  the  parties  to  this  contract 
had  married  In  this  state  after  the  year's  dis- 
ability had  terminated,  it  would  not  be  held 
that  the  contract  which  they  bad  entered  in- 
to, as  a  contract,  was  void. 

This  brings  us,  however,  to  the  consid- 
eration of  the  second  and  essential  matter. 
Plaintiff  bases  her  right  to  compel  perform- 
ance upon  the  proposition  and  proof  that  up-, 
on  her  part  she  has  fully  executed  the  con- 
tract. But  how  has  she  executed  it?  She 
has  executed  It  by  a  marriage  In  defiance  of 
the  express  policy  of  the  law  of  this  state,— 
by  a  marriage  which.  If  It  had  been  solem- 
nized within  tbts  state,  would  unquestiona- 
bly have  been  held  void.  It  Is  true  that  the 
marriage  which  was  solemnized  in  Nevada 
Is  a  legal  marriage  In  California,  but  it  Is 
none  the  less  a  marriage  In  direct  violation 
of  our  laws,  and  Is  valid  only  because  our 
laws  have  no  such  extraterritorial  force  as. 
would  enable  them  to  operate  to  avoid  a  mar- 
rlnge  entered  into  In  Nevada,  and  valid  so 
far  as  the  laws  of  that  state  were  concerned. 
PlaintiCFs  sole  right  to  seek  an  enforcement 
of  this  contract  Is  based  upon  her  conten- 
tion that  her  part  of  it  was  executed,  but 
her  execution  of  it  was  a  defiance  of  and  an 
affront  to  the  laws  of  the  state,  the  aid  of 
whose  courts  she  now  invokes.  Notwith- 
standing the  fact  that  the  validity  of  the 
Nevada  marriage  has  been  upheld,  the  mar- 
riage itself  being  against  the  spirit  and  pol- 
icy of  the  laws  of  the  state  of  California,  the 
consideration  passing  from  plaintiff  became  a 
consideration  resting  in  i  violation  of  such 


laws.  It  was  therefore  base,  and  vitiates  the 
whole  contract.  Xo  eonrt  will  lend  Itself  to 
Ibe  enforcement  of  a  contract  the  right  to 
which  enforcnnent  rests  upon  a  Tiolation  of 
the  lawB  for  whose  support  tlie  court  has 
taken  Its  oath. 

The  Judgment  and  wder  appealed  from  ar<> 
thoref  ore  affirmed. 

We  concur:  BEATTY,  C.  J.;  McFAA- 
LAND.  J.;  GAEOUTTE,  J. 


017  CaL  lET) 

ACKEBMAN  v.  MERLE  et  al.   (S.  F.  2.166.) 

(Sapreme  Court  of  California.    Aug.  7,  1902.) 

FRAUDULENT  CO NVKYANCK— ADMINISTRATOR 
—ACTION  FOR  BENEFIT  OF  CREDITORS- 
COMPLAINT  —  APPEAL  —  TBCUNICAL.  OBJ  AC- 
TIONS—WAIVER, 

1.  Plaintiff,  as  administrator,  sued  to  re- 
cover, for  the  benefit  of  creditors,  real  estate 
alleged  to  bare  been  fraudulently  conveyed  by 
deceased.  The  complaint  alleged,-  in  the  lan- 
guage of  Code  Civ.  Proc.  $  1G89,  that  there 
was  a  deficiency  of  assets  in  plaintiff's  hands 
and  in  the  estate  of  said  deceased  to  meet  the 
payment  of  said  claims.  Such  section  proTidea 
that  uiid^r  such  circumstances  the  administra- 
tor muf,  for  the  benetit  of  creditors,  recover 
all  i-eal  estate  that  has  been  conveyed  away  in 
fraud  of  the  creditors  of  the  deceased.  Held. 
4hat  in  the  absence  of  a  special  demurrer  the 
complaint  was  sufflcieat,  and  that  it  was  not 
uec'tssary  to  allege  that  all  the  property  s*» 
fraudulently  conveyed  was  needed  to  pay  the 
debts,  nor  that  between  the  time  of  the  cod- 
vcarance  and  the  institution  of  the  suit  the 
debtor  remained  without  snfflinent  jftoperty  to 
satisfy  the  creditors. 

2.  The  fact  that  the  creditors  had  a  judg- 
ment which  was  a  lien  on  the  real  estate  before 
It  was  fraudulently  ctmveyed  away  by  the  debt- 
or does  not  affect  the  right  of  the  administrator 
of  the  estate  of  the  debtor  to  recover  such  real 
estate  for  tho  benefit  of  such  creditors. 

3.  Objections  which  are  strictly  technical, 
and  which  were  not  urged  in  the  trial  court, 
wlU  be  treated  as  waived. 

Commissioners'  decision.  Department  2. 
Appeal  fi-om  supa-lor  court,  Alameda  county; 
S.  P.  HaU,  Judge.  . 

Action  by  William  G.  Ackerman,  as  ad- 
ministrator of  the  estate  of  Amanda  French, 
deceased,  against  Francis  Merle  and  others. 
From  a  Judgment  for  plaintiff,  def aidants 
appeal.  Affirmed. 

B.  S.  Gregory  and*  J.  O.  Boyle  (Whit- 
comb  &  Boyle,  at  counsel),  for  appellants. 
Ben.  F.  Woolner  and  Steams  ft  Elliott,  for 

respondent. 

GRAY,  C.  This  action  was  brongbt  by 
plaintiff,  as  administrator  of  the  estate  of 
Amanda  Fraich,  deceased,  under  the  provi- 
sions of  section  X589  of  the  Code  of  Clvfl 
Procedure,  for  the  purpose  of  recovering-, 
for  the  benefit  of  the  creditors  of  said  decesf^ 
ed,  certain  real  estate  alleged  to  have  lieen 
fraudulently  conveyed  away  by  said  deceas- 
ed In  her  lifetime  with  intent  to  defraod 
said  creditors.  The  plaintiff  had  judgment, 
from  whlcA  defendants  appeal,  on  the  Judg- 
ment roll,  without  a  bill  of  excqittou 
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Appellaut8'  objections  on  this  appeal  are  { 
all  directed  against  the  compiaiut.  It  is  now 
urged  that  the  complaint  Is  Insufficient  fur 
sereral  reasons.  There  was  no  demurrei'  to 
the  complaint,  and,  so  {ar  as  we  can  discover 
from  the  record  before  us,  no  objection  taken 
in  any  way  in  the  court  below  to  the  com- 
plaint or  any  part  thereof;  and  we  think  the 
objections  for  the  first  time  now  made  are 
not  of  a  nature  to  demand  a  reversal  of  the 
judgment. 

The  complaint  alleged,  in  the  language  of 
the  statute,  '*that  there  is  a  deficiency  of  as- 
sets in  plaintiff's  hands  and  in  the  estate  Of 
said  deceased  to  meet  the  payment  of  said 
claim."  Code.  Civ.  Proc.  i  1580.  This  was 
a  sufficient  allegation  to  show  a  right  to 
begin  the  action  under  the  statute,  and,  cer- 
tainly, in  the  absence  of  a  special  demurrer, 
the  complaint  was  sufficient  In  this  respect 
without  additional  allegations  showing  that 
all  of  the  property  sought  to  be  recovered 
was  needed  to  pay  creditors  of  the  estate. 
The  statute  does  not  by  its  terms  require 
any  such  showing  on  the  part  of  plaintiff  to 
uphold  his  right  to  maintain  the  action,  and 
therefore  no  such  thing  need  be  alleged  in  the 
Lomplalnt.  Under  the  terms  of  the  statute, 
it  would  seem  that,  whenever  there  Is  a  sub- 
stantial deficiency  of  assets  in  the  hands  of 
an  administrator,  he  may,  for  the  henedt  of 
creditors,  recover  all  estate  that  has  been 
conveyed  away  in  such  manner  that  the  con- 
veyance thereof  was  void  as  against  ci-ed- 
itors  of  the  deceased.  It  does  not  say  that 
he  may  recover  a  part  of  the  real  estate 
franduiently  conveyed,  or  sufficient  of  it  to 
satisfy  the  claims,  but  it  says  he  "may  re- 
cover for  the  benefit  of  creditors  all  such  real 
estate  so  fraudulently  conveyed."  If  the  un- 
fortunate holders  of  the  fraudulent  convey- 
ances think  that  there  Is  a  large  margin  of 
value  in  their  property,  in  excess  of  the  cred- 
itors' claims,  that  ought  not  to  be  handled  by 
the  admiuistrator,  the  law  leaves  them  to 
remedy  their  ills  by  paying  off  the  creditors 
that  they  have  sought  to  defraud.  The  cred- 
itors once  iiald,  there  would  be  no  creditors, 
:ind  no  ground  of  action  for  the  benefit  of 
creditors. 

Nor,  in  the  alraence  of  a  special  demurrer, 
can  It  be  held  that  the  complaint  Is  Insuffi- 
cient to  support  the  Judgment  for  failure  to 
show  that,  between  the  time  of  the  convey- 
ance and  the.  time  of  the  institution  of  the 
suit,  the  debtor  continued  without  sufficient 
property  to  satisfy  the  creditors.  What  the 
rule  would  be  in  this  regard  in  case  the  suffi- 
ciency of  thB  complaint  had  been  challenged 
in  the  court  below,  Is  a  question  that  does  not 
arise  on  the  record  before  us.  The  fact  that 
the  creditors'  Judgment  was  a  lien  on  the 
property  before  Its  fraudulent  conveyance  does 
not  affect  bis  riglit  to  have  the  conveyance 
declared  void  by  Judicial  decipc. 

The  objections  urKod  by  apiieHants  do  not 
go  to  the  inciitT;  of  the  case,  f)iit  are  stri<-tly 
technical  in  tncir  nature,  and,  not  ha^'lng 


been  made  In  the  court  below,  they  must  here 
be  treated  as  having  been  waived. 
The  Jodgment  should  be  affirmed^ 

We  concur:  COOPER,  C;  HAXKES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. ' 

(137  Cal.  IBS) 

ACKERMAN  v.  MERLE  et  al.  (S.  F.  2.274.) 
(8u[)reme  Court  of  Caiiforuia.    Aug.  7,  1902.) 

FRAUDULENT    CONVEYANCB  —  SATISFYING 

LIEN— RfilMUUUSEMENT  OF  QRANTKB. 
1.  When;  an  iusolvent  debtor  conveyed  his 
land,  without  consideration, '  to  defraud  his 
creditors,  and  the  fcrnntee,  ttetweea  the  time  of 
the  execution  and  the  delivery  of  the  deed,  paid 
oS  a  mortgage  which  was  a  valid  lien  on  the 
land,  in  an  action  to  set  aside  such  conveyance, 
and  sell  the  Innd  for  the  benefit  of  creditoi-s, 
such  grantee  should  be  awarded  a  lien  for  the 
amount  paid  in  satisfying  such  mortgage. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  county; 
S.  P.  Hall.  Judge. 

Action  by  William  C.  Ackerman,  as  ad- 
ministrator, against  Fronds  Merle  and  oth- 
ers. From  that  portion  of  the  Judgment 
which  denied  a  portion  of  the  rdlef  asked, 
plaintiff  appeals.  Affirmed. 

Stearns  &  Elliott  (BenJ.  F.  Woolner  and 
Geo.  E.  Caldwell,  of  counsel),  for  appellant 
B.  S.  Gregory  and  J.  (X  Boyle,  tor  respond- 
ents. 

QRAT,  C.  This  action  Is  bnmgbt  tor  the 
benefit  of  creditors  of  an  estate,  ander  the 
provisions  of  section  1589  of  the  Code  of 
Civil  Procedure,  to  recover  from  defendant 
three  certain  pieces  of  land,  described  in  the 
complaint,  on  the  ground  that  they  were  con- 
veyed to  said  defendant  by  the  plaintiff's 
intestate  in  fraud  of  said  creditors.  The  trial 
court  determined  that  the  parcels  first  and 
third  described  In  the  complaint  were  so 
fraodnlently  conveyed,  and  that  the  said  de- 
fendant was  a  party  to  said  fraud,  and  re- 
ceived said  conveyances,  without  any  consid- 
eration therefor,  for  the  purpose  of  assisting 
the  said  Intestate  to  avoid  her  debts;  bat  the 
second  described  parcel  was  found  to  be  the 
property  of  defendant,  lawfully  acquired 
and  owned  by  her.  The  court  also  found 
that  prior  to  the  date  of  the  conveyance  of 
the  third  piece  of  land  It  bad  been  mortgaged 
to  a  third  party,  that  said  mortgage  was  a 
valid  subsisting  Uen  apcm  said  land,  and  that 
said  defendant  borrowed  mon^,  and  paid  off 
said  mortgage,  giving  as  security  for  the 
repayment  of  the  money  so  borrowed  a  mort- 
gage upon  the  first  and  second  pieces.  It  is 
also  found  that  as  to  said  third  tract  of  land 
the  deed  thereof  to  the  defendant  was  made, 
signed,  and  acknowledged  on  June  27,  iSM, 
but  was  not  dellrered  to  defendant  until 


1[  1.  See  PraudulenC  OoDveyancn,  vol.  U,  Cent. 
Dig.  SS  678,  &S3,  6SI. 
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.September  1, 1896,  and  that  the  m<M-tgage  was 
Iiald  by  defendant  between  these  two  dates. 
The  court  decrees  that,  upon  her  discharging 
the  Ueo  of  the  mortgage  npon  the  first  piece 
of  land,  the  defendant  shall  have  a  lien  upon 
the  third  piece  for  the  amount  paid  by  her 
in  satisfaction  of  the  original  mortgage  upon 
that  piece,  so  that  the  property  recovered 
liball  be  placed  practically  In  the  condition  In 
which  it  was  at  the  date  of  the  fraudulent 
deed.  To  this  arrangement  the  appealing 
plaintiff  objects,  contending  that  he  should  re- 
cover the  property  unincumbered,  and  with- 
out allowance  for  the  mortgage  lien  dlschar^ 
ged  by  the  defendant,  and  upon  that  ground 
be  appeals  from  the  portion  of-  the  decree  re- 
lating to  the  said  Uens. 

The  creditors  were  entitled  to  subject  to 
the  payment  of  their  clalma  only  the  property 
fraudulently  conveyed.  This  propCTty  con- 
sisted of  decedent's  Interest  In  the  land,  wbtdi 
was  that  of  a  mortgagor  with  a  right  to  re- 
deem from  the  mortgage.  The  interests  of 
the  mortgagee  and  the  mortgagor  In  land  are 
for  many  piuirases  considered  as  separate  and 
distinct,  and  they  are  each  the  subject  of  sep- 
arate and  independent  conveyancea.  By  the 
fraudulent  deed  in  this  case,  the  defendant 
did  not  acquire  the  interest  of  the  mortgagee 
in  the  land,  but  she  acquired  tliat  interest 
by  borrowing  money,  and  paying  off  the  mort- 
gage debt  This  was  an  independent  trans- 
action, In  no  way  tainted  with  fraud,  nor 
accompanied  with  an  Intention  to  avoid  cred- 
itors, for  it  la  clear  that  this  interest  of  the 
mortgagee  could  not  be  subjected  to  the 
claims  of  the  creditors  of  the  mortgagor.  She 
having  paid  oft  this  mortgage  debt,  the  trial 
tourt  treated  the  defendant  as  entitled  to  be 
subrogated  to  the  rights  of  the  original  mort- 
gagee, and  that  the  creditors'  claims  must  be 
secondary,  and  subject  to  those  rights  in  the 
bands  of  the  defendant,  Just  as  tbey  had  been 
when  the  mortgage  Interest  was  in  the  orig- 
inal mortgagee.  Of  this  the  creditors  can- 
not be  heard  to  complain  In  a  court  of  equity. 
Their  rights  in  the  property  are  not  enlarged 
or  extended  by  the  fraudulent  transfer.  They 
can  get  nothing  for  the  mere  sake  of  punish- 
ing the  fraudulent  grantee,  and  are  entitled  In 
equity  only  to  have  such  Interest  lo  the  prop- 
erty applied  to  the  satisfaction  of  their  claims 
as  has  been  fraudulently  conveyed  away. 
The  principle  invcdved  In  the  case  is  aptly 
Illustrated  by  a  quotation  from  the  case  of 
Bank  v.  Halstead,  134  N.  T.  520,  31  N.  E. 
900,  30  Am.  St.  Rep.  693,  as  follows:  "Should 
A.  convey  his  farm  to  B.  subject  to  a  valid 
pre-existing  mortgage  of  five  thousand  dollars 
held  by  a  third  party,  and  B.  subsequently 
dispose  of  It  fc^  a  larger  sum,  out  of  the  pro- 
ceeds of  which  he  pays  the  mortgage,  he 
cannot  be  required  to  pay  to  the  creditors 
the  full  value  of  the  farm  without  deducting 
the  amount  due  on  the  mortgage,  for  as  to 
that  sum  the  creditors  have  no  equity.  If 
the  fraud  had  not  been  consummated,  only 
the  value  of  the  property  in  excess  of  the 


mortgage  could  have  been  made  available  In 
payment  of  the  claims  of  the  creditors.  As 
to  that  Interest  secured  by  the  mortgage,  no 
wrong  was  Aoae  them.  Having  no  right  to 
such  Interest,  no  principle  of  equity  exists 
on  which  to  foimd  a  claim  for  an  appropria- 
tion of  any  benefit,  on  account  of  It,  from  a 
fraudulent  grantee  of  the  equity  of  redemp- 
tion." The  foregoing  views  are  also  sus- 
tained, and  most  of  the  authorities  cited  by 
appellant  are  reviewed  and  distinguished 
from  cases  of  the  character  here  under  con- 
sideration, in  Loos  T.  Wilkinson,  113  N.  T. 
485,  21  N.  E.  392,  4  L.  B.  A.  353.  10  Am. 
St.  Rep.  49G. 

We  think  the  decree  of  tho  court  below 
was.  on  the  facts  ftrand,  correct  and  Bfaonld 
be  affirmed. 

We  concur:   SMITH,  C;  HATNKS,  a 

PER  CURIAM.  For  the  reasona  given  in 
tbe  foregoing  opinion,  the  decree  Is  afflrmed. 

TBMPUit  J.  I  oowar  in  the  Judgment 


(137  C«l.  301) 

CRANE  V.  OUMMINGS.   (L.  A.  1,059.) 

(Supreme  Court  of  California.    Aug.  9,  1902.) 

STREET  IMPROVEMENTS— ASSBSSMENTS-JUEKJ- 
MENT— COLLATERAL  ATTACK— LIEN— FOR»- 
CLOSURIii-SALB  BY  COMU18SI0NER. 

1.  The  plaintitE  in  an  action  to  quiet  title  to 
a  city  lot  claimed  under  a  deed  from  the  former 
owner,  while  defendant  claimed  by  a  sale  un- 
der a  judgment  in  an  action  to  foreclose  a  street 
nBsesament.  The  action  to  foreclose  was  duly 
commenced,  but  a  mistake  was  made  in  tbe 
name  of  such  owner,  and,  after  limitations 
had  run.  an  amended  complaint  was  filed,  in 
which  tbe  mistake  was  corrected,  and  sununons 
Issued  and  service  made  by  publication,  and 
juditmeot  rendered,  under  which  the  sale  waa 
made.  Ifeld,  that  such  judgment  could  not  be 
collaterally  attacked. 

2.  Street  Improvement  Act,  }  12  (St.  18%.  p. 
167),  authorizes  the  court  to  order  the  prem- 
ises to  be  sold  on  execution,  "as  in  other 
cases  of  the  sale  of  real  estate  by  the  jpiocess 
of  said  conrtB."  Code  Civ.  Proc  |  1ST.  pro- 
rides  that  in  the  exercise  ot  Its  JorisdicnoB. 
"if  tbe  course  of  proceeding  be  not  specifically 
pointed  oat,  the  court  may  adopt  any  suitable 
process  or  mode  ot  proceeding  which  may  ap- 
pear most  conformable  to  the  spirit  of  the 
Code."  By  section  6932  the  sale  of  real  prop- 
erty to  collect  a  money  Judgment  is  to  be  under 
an  execution  directed  to  the  sheriff,  while  un- 
dr>r  section  684.  If  the  judgment  requires  tbe 
sale  of  property,  if  may  be  enforced  by  a  writ 
directing  tbe  pr^er  officer  to  make  the  sale. 
Under  section  726,  on^  foreclosure,  the  court 
may  appoint  a  commissioner  to  sell.  Held,  that 
the  appointment  of  a  commissioner  to  sell  tbe 
property  on  foreclosure  of  the  .lien  for  the 
street  assessment  was  not  error,  though  seotiOD 
726  was  enacted  at  a  later  date  than  the  street 
Improvement  act. 

Department  1.  Appeal  from  superlOT  court, 
I^B  Angeles  county;  J.  B.  Webb.  Judge. 

Action  by  one  Crane  against  one  Cum- 
mings.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

1  L  SM  Judgmuit.  vol.  30,  C«ot  Dig.  SI  Ml,  M. 
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Collier  &  Ccdiler  and  John  W.  Kemp,  for 
appellant.   Albert  J.  Slierer,  for  respondents. 

HARBISON,  J.  Action  to  quiet  title  to 
ca*taln  real  eatate.  Each  party  derlreB  his 
title  to  the  land  from  Thomas  W.  Klzer; 
the  plaintiff  by  virtue  of  a  deed,  of  convey- 
ance bearing  date  June  14,  1899,  and  the  de- 
fendant by  virtue  of  a  sale  made  December 
IS.  1897,  under  a  judgment  of  the  superior 
court  in  an  action  against  Klzer  to  foreclose 
tbe  lien  of  a  street  assessment  upon  the  land. 
Judgment  was  rentered  tn  favor  of  the  de- 
fendant and  the  plaintiff  has  api>ealed. 

The  street  assessment  upon  which  the  ac- 
tion Is  brought  was  made  February  7,  18U5, 
and  the  adilon  thereon  was  commenced  De- 
cembo'  6,  1886.  against  F.  W.  Klzer.  An 
amended  complaint  was  filed  July  22,  1807, 
In  which  the  defendant  Is  named  Thomas  W. 
Klzer.  Upon  this  amended  complaint  a  som- 
mona  was  .Issued,  and  service  tiiereof  was 
made  upon  Thomas  W.  Klzer  by  publication. 

1.  It  is  contended  by  the  as^tellant  that. 
Inasmuch  as  more  tiian  two  years  had  ex.- 
ptred  before  tbe  amended  complaint  was  filed, 
the  lien  of  the  assessment  had  ceased  to  ex- 
ist, and  the  Judgment  foreclosing  the  same 
was  therefore  void.  This  objection  is  a  col- 
lateral attack  upon  the  Ju^^ment.  and  can- 
not inrerall  unless  ISm  Jndgment  Is  absolutely 
void.  The  superior  court  had  Jurisdiction  of 
the  action  and  of  the  def«idaut  against  whom 
its  Judgment  was  rendered.  If  there  wbb  anj 
defense  to  this  action,  it  could  have  been  pre* 
seated  by  tbe  defendant,  and  its  snfficlency 
determined  by  that  court  If  Judgment  was 
rCTdered  tberecm  ia  disregard  either  of  the 
law  or  of  tiie  facts  applicable  thereto,  it  could 
have  be^  reviewed  upon  an  appeal  there* 
from;  but.  If  no  appeal  was  taken,  the  Judg- 
ment was  conclusive  upon  the  defendant 
Whether  the  defendant  made  any  defense  to 
the  action,  or  suffered  default  Is  immaterial. 
He  had  the  opportunity  to  make  any  defense 
tn  his  power,  and,  If  he  neglected  to  do  so, 
the  Judgment  Is  equally  Impervlons  to  col- 
lateral attack  as  though  such  defense  had 
been  In  fact  made,  and  disregarded  by  the 
court  A  Judgment  rendered  by  default  Is 
not  void  because  fbe  complaint  falls  to  state 
a  cause  of  actlonl  Neither  is  it  void  because 
it  appears  from  the  complaint  that  the  action 
Is  barred  by  the  statute  of  limitations.  Moore 
V.  Martin,  38  Cal.  428;  Mayo  v.  Foley.  40 
Cal.  281;  Gambette  v.  Brock,  41  Cal.  78; 
Jones  V.  Gillls,  45  Cal.  641;  Wood  v.  Jordan, 
125  Cai.  281,  57  Pac.  997;  Head  v.  Dantels, 
38  Kan.  1,  15  Pac  911.  The  purchaser  at  a 
sheriff's  Bale  under  socb  Judgment  will  be 
protected  against  all  collateral  attacks  thereon. 

3.  The  sale  under  tiie  Judgment  and  the 
deed  to  tbe  defendant  were  made  by  a  com- 
missioner appointed  by  the  superior  court  for 
that  purpose.  The  appellant  objected  to  the 
Introduction  of  the  deed  In  evidence  upon  the 
ground  that  the  court  had  no  authority  to 
appohit  a  commissioner  to  make  the  sal^  and 


urges  tiie  same  objection  upon  Oils  appeal. 
Section  12  of  the  street  Improvement  act  (St. 
1885,  p.  157>  authorizes  the  court  in  which 
tiie  suit  upon  the  assessment  Is  brought  to 
order  the  praises  to  be  sold  on  execution 
"as  In  other  cases  of  the  sale  of  real  ratate 
by  the  process  of  said  courts."  The  mode  of 
sale  Includes  the  ofllcer  by  whom  the  sale 
Is  to  be  made,  as  well  as  the  notice  to  be 
given  and  the  place  whoe  it  is  to  be  made. 
The  sale  of  real  estate  under  the  process  of 
courts  Is  not  required  to  be  uniform  In  all 
cases,  and  section  187,  Code  Civ.  Proc,  pro- 
vides that  In  tbe  exercise  of  its  Jurisdiction, 
"If  the  course  of  proceeding  be  not  specifical- 
ly pointed  out  the  court  may  adopt  any  suit- 
able process  or  mode  of  proceeding  which 
may  appear  most  confotmaUe  to  the  spirit 
of  the  Code~;  and  section  12  of  the  street  im- 
provonent  act  provides  that  that  act  shall 
be  liberally  construed  to  ^ect  the  ends  of 
Justice.  By  secti<ni  G82,  Code  Civ.  Proc^  real 
estate  which  is  to  be  sold  in  satisfaction  of  a 
mon^  Judgment  Is  to  be  sold  under  a  writ 
of  execution  directed  to  the  sheriff  of  tbe 
county.  Section  684  provides  that  if  the 
Judgment  requires  the  sale  of  ivoperty  (real 
<nr  personal),  it  may  be  enforced  by  a  writ 
"directing  the  proper  cSicet  to  oecute  Ibe 
Judgment  by  making  tbe  sale  and  api^lng 
the  proceeds  In  conformity  QierewitiL"  Un- 
der section  726,  upon  a  Judgment  toe  fbreclor 
sure  of  a  mortage  upon  real  property,  the 
court  may  appoint  a  commissioner  to  sell  the 
incumbered  property.  The  proceedings  toe 
the  foreclosure  of  a  street  assessment  are 
quite  analogous  to  tiiose  for  the  foreclosure 
of  a  mortgf^e  npcm  real  property,  and,  as  no 
mode  Is  specifically  pointed  out  for  tbe  ssle 
of  real  estate  under  a  Judgment  it  cannot  be 
held  that  the  appointment  of  a  commissioner 
to  sell  the  property  In  question  was  beyond 
the  Jurisdiction  ct  ttie  court  or  even  erro- 
neous. The  fact  that  the  provision  of  section 
726  authorizing  the  court  to  appoint  a  com- 
missioner to  sell  the  property  was  enacted  at 
a  later  date  than  the  provision  In  the  street 
Improvement  act  does  not  render  It  Inapplica- 
ble. See  Ramlsh  v.  Hartwell,  126  CaL  443. 
S8  Pac.  920. 
The  Judgment  and  order  are  affirmed. 

We  concur;   GAROUTTE,  J.;  VANDYKB, 

J. 


(U7  Cal.  174) 
PACIFIC  PAV.  CO.  V.  QALLHTT  et  al. 
(S.  F.  2,086.) 
(Supreme  Court  of  Galifoniia.   Aug.  8,  1902.) 

STREET  IMPROVEMENTS— PROTEST  BY  PROP- 
BRTT  OWNERS-SECONDARY  KVIDBNCB. 

1.  Undet-  St.  1891,  p.  198,  9  8,  proTlding  for 
Btopping  street  improvement  for  six  montha 
by  the  61!Dg  with  the  clerk  of  the  city  council 
8  written  objection  by  the  owners  of  a  ma- 
jority of  the  frontage,  bnt  that  if,  at  expira- 
tion of  20  days  from  publicatioii  of  inteutioQ, 
no  written  objection  of  such  majority  baz  been' 
delivered,  or  if  any  writtm  objection  purport- 
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ing  to  be  signed  hj  such  majority  !s  disallow- 
ed by  the  council,  becanse  iu  its  judgment  it 
bad  not  been  signed  by  such  majority,  it  shall 
have  jurisdiction  to  order  the  work  done,  it  is 
enough  to  prevent  the  work  within  six  months 
that  there  is  on  file  a  written  objection,  pur- 
porting to  be  signed  by  such  majority,  and  that 
it  does  not  afHrmatiTely  appear  it  has  been  dis- 
allowed by  the  council  on  the  ground  of  not 
having  been  signed  by  such  majority. 

2.  Under  Code  Civ.  Proc.  8  1855,  subd.  5,  al- 
lowing secondary  evidence  of  the  contents  of  a 
writing  when  the  original  consists  of  numerous 
documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence 
sought  is  only  the  general  result  of  the  whole, 
the  deputy  clerk  of  a  city  council  may  testify 
tliflt  no  resolution  of  intention,  other  than  that 
introduced  in  evidence,  was  passed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Suit  by  the  Paclflc  Paving  Company  against 
H.  W.  Gallett  and  others.  Judgment  for  de- 
feudnntB.  Plaintiff  appeals.  Affirmed. 

Gunnison,  Bootb  &  Bartnett,  for  appellant 
D.  H.  Wblttemore,  for  respondents. 

SMITH,  O.  Appeal  from  a  Judgment  for 
the  defendant  in  a  suit  upon  a  street  assess- 
ment, and  from  an  order  denying  the  plain- 
tiff's motion  for  a  new  trial.  The  case  is  sub- 
stantially similar  to  that  of  Thomason  t.  Oar- 
roll,  132  Cal.  148,  &4  Pac.  262.  In  this  case, 
as  In  that,  the  "written  objection"  of  the  prop- 
erty holders  to  the  proposed  work  was  filed 
before  the  expiration  of  the  time  for  posting 
and  publication  of  the  notices  of  street  work, 
and  the  order  for  the  work  was  passed  with- 
out regard  to  the  objection,  and  without  pass- 
ing any  other  resolution  of  intention.  In  this 
case  the  objection  Is  also  made  that  it  does 
not  appear  tliat  the  "written  objection"  was 
indorsed  by  tbe  clerk;  but  the  document  it- 
self appears  in  the  statement,  and  Is  indorsed 
substantially  as  the  corresponding  document 
In  the  case  cited.  It  is  objected  also,  as  a 
gronnd  for  new  trial,  that  the  admission  of 
the  "written  objection"  without  proof  of  sig- 
nature, or  proof  of  ownership,  or  of  tbe  num- 
ber of  feet,  etc.,  was  error.  But  tbe  docu* 
ment  was  Identified  as  a  paper  filed  with  the 
cl«k  of  the  board  of  sapavisors,  and  pro- 
duced from  Its  records,  and  was  otherwise 
BufflclraHy  authenticated,  and  It  appears  that 
the  validity  of  the  protest  was  allowed  by  the 
resolution  of  the  board  of  superrlsors  read 
In  evidence;  though.  Indeed,  we  do  not  think 
the  latter  proof  was  essential.  It  was  sutU- 
clent  that  there  was  on  file  "a  written  objec- 
tion, purporting  to  be  signed  by  the  owners 
of  a  major  frontage  of  tbe  property  front  on 
[tbe]  proposed  work  or  Improvement,"  and 
that  It  did  not  afflrmattvely  appear  that  it 
had  been  disallowed  as  a  bar  by  the  board 
"becanse  In  Its  Judgment  said  objection  had 
not  been  legally  signed  by  the  owners  of  a 
majority  of  said  frontage."  Street  Imp.  Act, 
I  8  (Flnlayson'8  Ed.)  p.  0.  Tbe  only  other 
objection  of  the  appellant  is  the  admission 
of  the  testimony  of  the  deputy  clerk  to  prove 


tiiat  tliere  was  no  other  resolution  of  inten- 
tion passed  by  the  board  than  that  Introduced 
In  evidence.  But  this  testimony  was  proper. 
The  negative  could  be  proven  otherwise  only 
by  Introducing  the  voluminous  records  of  the 
proceedings  of  the  board,  and  parol  testimony 
was  therefore  admissible.  Code  Civ.  Proc.  § 
1855,  subd.  5.  The  case,  we  think,  cannot  be 
distinguished  from  Thomason  v.  Carroll,  cited 
above,  and  clearly  comes  within  the  authority 
of  the  decision  in  that  case,  and  in  Improve- 
ment Co.  V.  Babcock,  123  Gal.  55  Pac. 
762,  and  Paving  Co.  r.  Reynolds  (Cal.)  6^ 
Pac.  212. 

We  advise  that  the  Judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:   GRAY,  C;  COOPER,  a 


PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 


(137  Cal.  lS!f> 

FREMAN  T.  MARSHAT..U  (S.  P.  2,171.) 
(Supreme  Court  of  California.   Aug.  7.  19(6.1 

DEPUTY— DISTRICT  ATTORNEYS— S A I-ART— CON- 
STITUTIONAL LAW— UNIFORM  OPERATION  IN 
STATE— PRESUMPTIONS  ON  APPEAL— RBS  JU- 
DICATA. 

1.  The  provision  of  the  county  govemmeBt 
act  of  1803,  that  the  district  attorney  may  ap- 
point one  assistant,  at  a  salary  of  $2,000,  and 
two  deputies,  at  a  salary  of  $1,500.  per  annum, 
does  not  mean  91iSO0  for  the  two  deputies,  but 
for  each. 

2.  The  county  government  act  of  1893  is  not 
unconstitutional,  on  the  ground  of  not  having 
a  uniform  operation,  because  section  170,  subd. 
24,  provides  tbe  act  shall  go  into  effect  as  to 
F.  county  on  the  date  of  its  approval,  and  sec- 
tion 237  provides  it  shall  take  effect,  except 
as  therein  otherwise  provided,  on  the  first  Moo- 
day  after  January  1,  1895;  the  former  section 

t)rovidiDg  that  nothing  therein  shall  affect  the 
ength  of  terms  or  the  salaries  fixed  for  present 
incumbents  holding  any  of  the  said  offices,  or 
the  number  of  deputies,  or  their  compenaatioD. 
as  allowed  by  law  on  Jaonary  1,  1893. 

3.  There  being  a  finding  that  plaiotilf  was 
regularly  appointed  deputy  distnct  attorney, 
it  may  be  presumed  on  appeal  that  the  board 
of  smiervison  authorized  the  appointment,  un- 
der County  Government  Act  1893,  i  25,  subd. 
36. 

4.  In  support  of  tbe  judgment  findiuf?  that 
plaintiff  was  duly  appointed  a  deputy  district 
attorney  of  F.  county,  at  a  salary  of  $1^  per 
month,  it  will  be  presumed,  if  the  county  gov- 
ernment act  of  1893,  authorising  a  deputy  at 
a  salary  of  $2,000  per  year  and  two  at  salariefl 
of  $1,!KX)  per  year,  is  repealed  by  the  connty 
government  act  of  1SS7,  authorixiag  'the  ap- 
pointment of  one  deputy  for  that  county  at  a 
salary  of  $150  per  month,  and  one  at  a  salary 
of  $100  per  month,  that  he  was  the  deputy 
who  might  have  been  appointed  at  a  salary 
of  $150  per  month;  It  not  appearing  that  any 
other  deputy  was  appointed. 

5.  A  judgment  of  1895,  enjoining  plaintiff 
from  receiving  any  warrant  tor  services  as 
denuty  district  attorney  imder  a  general  ap- 
pointment, is  not  conclusive  as  to  his  right  to 
compensation  for  services  as  a  depoty  ni^er 
a  stibsequcDt  appointment. 


1  G.  See  Judgment,  vol.  3*  Csat.  Dig.  S  HS7, 
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CoromieslonerB'  decision.  ,  Department  2. 
Appeal  from  superior  court,  Fresao  county; 
J.  B.  Brewer,  Ji^e. 

Action  b7  O.  a  Frranan  against  S.  W. 
Mar^ll.  Judgment  for  plalntUE,  Defend- 
ant appeals.  Affirmed. 

0.  L.  Everts  and  E.  D.  Edwards,  for  ap- 
pellant. L.  U  Cory  and  Frank  H.  Short,  for 
app^ee. 

COOPER,  G.  Appeal  from  tbe  Judgment 
awarding  a  writ  of  mandate  against  the  de- 
fendant as  county  treasurer  of  Fresno  county. 
There  being  no  blU  of  exceptions  nor  state- 
ment of  tiie  evidence,  the  findings  are  con- 
cluslrely  presumed  to  be  true  for  the  pur- 
poses of  this  appeal.  From  them  it  appears 
that  on  the  1st  day  of  July.  1888,  the  district 
attorney  of  Fresno  county  aniolnted  plaintiff 
d^mty  district  attorney  of  said  county,  and 
thereaftffl  be  took  the  proper  oath,  ^tered 
upon  the  discharge  of  the  duties  of  said  of- 
fice, and  continued  to  be  such  deputy  district 
attorney  up  to  January,  1899;  that  there  be- 
came due  plalntlfT,  under  the  said  appotait- 
ment,  the  sum  of  9125  for  services  performed 
1^  him  In  his  official  capacity  during  the 
month  of  October,  1898;  that  on  the  7th  day 
of  Xovember,  1898,  the  county  auditor  of  aald 
county  drew  and  delivered  to  plaintiff  a  war- 
rant on  the  defendant  county  treasurer  for 
the  amount  of  said  October  salary,  which 
warrant  was  by  plaintiff  duly  presented  to 
the  defendant,  as  treasurer  of  said  county, 
'  vrltb  a  request  for  the  payment  thereof;  that, 
although  there  was  sufficient  money  in  the 
county  treasury  In  the  proper  salary  fund  not 
otherwise '  appropriated,  the  defendant  re- 
fused, and  has  continued  to  refuse,  to  pay  the 
same,  and  the  amount  thereof  Is  still  due  and 
unpaid.  Tbe  defendant  claims,  as  matter  of 
law,  that  the  Judgment  la  erroneous  tor  sev- 
^1  reasons,  which  will  be  discussed  in  the 
order  presented. 

1.  The  county  government  act  of  1893  (St. 
1883,  p.  410),  as  to  the  district  attorney  of 
Fresno  county,  provides:  "The  district  a^ 
torney  may  appoint  <me  assistant  district  at- 
torney, at  a  salary  of  two  thousand  dollars 
per  annum,  and  two  deputy  district  attor- 
neys, at  a  salary  of  fifteen  hundred  dollars 
per  annum."  It  Is  claimed  that  under  the 
above  provision,  conceding  It  to  be  valid,  the 
deputies  are  both  to  receive  $1,500  per  annum, 
and  not  $1,500  each.  The  claim  is  so  pal- 
pably contrary  to  the  common-sense  view  ctf 
the  language  used  as  to  hardly  seem  worthy 
of  discussion.  It  is  evident  that  the  legisia* 
ture  did  not  intend  to  fix  a  gross  sum  as  the 
salary  of  two  officers.  It  would  have  been  as 
reasonable  for  them  to  have  fixed  a  gross  sum 
as  the  salary  of  all  the  county  officers.  The 
assistant  district  attorney  Is  given  a  salary, 
the  two  deputy  district  attorneys  are  given  a 
snlarj.  Tbe  words  "a  salary"  refer  to  the 
salary  of  eacli,  and  not  tbe  salaries  of  tbe 
two.   Subdivision  21  of  section  173  of  the 


same  act  (page  41Q,  in  regard  to  counttes  of 
the  eleventh  class,  provides  that  the  assessor 
may  appoint  U  d^uties,  "at  a  salary  of  five 
dollars  per  day."  It  could  not  be  contended 
that  by  this  language  it  was  hitended  to  give 
the  entire  14  deputies  a  salary  of  ¥5,  or  not 
quite  36  cents  per  day  eaeh.  In  Tulare  Go. 
T.  May,  lis  CaL  309,  60  Fac.  427.  the  section 
last  quoted  was  held  constitutional,  and  that 
the  deputies  were  entltlol  to  the  salary  there- 
in provided.  It  was  not  even  claimed  that 
■the  $5  per  day  was  tbe  entire  salary  tar  the 
14  deputies,  and  no  such  construction  occur- 
red to  the  chief  Justice  who  wrote  the  opin- 
ion, but  the  contrary;  for  in  tbe  opinion  he 
said,  referring  to  the  contentloa  that  the  as- 
sessor should  pay  the  deputies  out  of  his  sal- 
ary, that  if  the  contention  should  prevail, 
the  assessor  would  be  required  "to  pay  his 
deputies  five  dollars  per  day;  a  payment 
whldi,  for  the  number  of  duties  authortzed, 
would  tar  exceed  the  whole  Income  of  the 

2.  The  daim  Is  next  made  that  tne  act  lu 
question  Is  unconstitutional  for  the  reason 
that  it  does  not  have  a  uniform  operation. 
This  argument  Is  based  upon  the  fact  that 
subdivision  2i  of  section  170  (St  1893,  p. 
410)  provides  tliat  the  act  shall  go  Into  ef- 
fect as  to  Fresno,  county  on  the  date  (tf  its 
approval,  and  section  237  (page  518)  provides 
that  it  shall  take  effect,  except  as  therein 
otherwise  provided,  on  the  first  Monday  after 
tbe  Ist  day  of  January,  1696.  The  latter 
provision  relates  to  the  entire  act.  while  the 

-former  relates  to  Fresno  county,  a  county 
of  the  eighth  class.  The  two  sections  should 
be  read  together,  and,  as  so  read,  there  is  no 
conflict  as  to  tbe  county  officers  therein  nam- 
ed. Section  170,  subd.  24,  omtalns  tbe  ex- 
press provision  "that  nothing  In  this  section 
shall  affect  in  any  manner  tbe  length  of  terms 
or  the  salaries  fixed  for  present  Incumbents 
holding  any  of  the  said  offices,  nor  shall  this 
section  affect  In  any  manner  the  numbv  of 
deputies,  nor  the  compensation  thereof  as  al- 
lowed by  law  on  the  first  day  of  January, 
1SS3."  As  the  time  at  which  the  law  took 
effect,  therefore,  had  expired  under  either  pro- 
vision before  the  district  attorney  took  office 
on  the  first  Monday  of  January,  1895,  the  time 
is  not  material  here.  Coimsel  for  defendant 
say  In  their  brief  that  subdivision  21  of  sec- 
tion 170  (page  410)  must  yield  to  the  genial 
provision  found  in  subdivision  36  of  section 
25  (page  359),  which  empowers  the  boards  of 
supervisors  of  the  several  counties  to  author- 
ize the  district  attorney  to  appoint  an  assist- 
ant, who  shall  receive  for  his  services  the 
sum  of  fl,500  per  annum.  An  assistant  Is 
but  a  deputy.  Freeman  v.  Bamum.  131  Cal. 
390,  63  Pac.  691,  82  Am.  St  Rep.  355.  As 
tbe  findings  show  that  plaintiff  was  regularly 
oppolnted  deputy  district  attorney,  we  may 
presume  that  the  board  of  supervisors  author- 
ized the  appointment,  under  subdivision  36 
of  section  25.  as  tbe  findings  dq  not  show 

'  that  there  was  any  other  assistant  or  deputy 
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dlsMeC  attorney  of  tbe  eonnt7.  As  the  salary 
under  tbe  Utter  provlBlon  is  tbe  same,  we 
may  also  presnme  tiiat  It  applies  to  plaintiff. 
We  may  Otexetan  take  tbe  proTfslon  con- 
ceded by  defendant  to  be  constltddonal,  and 
wbicb  aivUes  to  an  counties,  and  we  lannot 
say  that  phklntlfl  was  not  entitled,  under  its 
provialtHis,  to  his  salary  as  claimed. 

8.  It  Is  claimed  that  tiie  county  govem- 
ment  act  of  1897,  by  express  provision,  re- 
peals the  act  of  1^3.  except  es  to  the  salaries 
of  preseit  incumbents,  and  that,  as  plaintiff 
was  not  appointed  untU  after  tbe  act  of  1897 
went  into  effect,  be  was  not  a  present  tJH^ 
cnmbent.  The  act  of  1697  authorised  the  dis- 
trict attorn^  of  Fresno  county  to  appt^t 
one  deputy  at  a  salary  of  |150  pw  month 
and  one  at  s  salary  of  flOO  per  m(8)tb.  If 
we  concede  that  tbe  act  of  1897  applies,  then 
we  must  further  presume  that  plaintiff  was 
tbe  d^imty  appointed  at  a  salary  ot  fl25 
Oess  than  $150)  par  month,  because  tbe  record 
does  not  show  to  the  contrary,  and  the  flndins 
is  that  be  was  duly  and  regularly  appointed. 
It  la  therefore  a  moot  question  as  to  whetbo- 
or  nAt  the  act  <tf  1898  was  repealed  by  tbe 
act  of  1807  as  to  plaintiff.  All  presumptions 
are  in  favor  of  the  correctness  of  the  Judg- 
ment of  tbe  court  bdow.  The  district  at- 
torney having  powK  under  tiie  i^vlslons  of 
some  act  to  anoint  a  deputy  whose  salary 
is  91,600  per  year,  and  it  not  appearing  from 
the  record  before  us  tbat  any  other  deputy 
was  ever  appointed  by  ttie  district  attorney, 
and  tbe  salary  (Maimed  not  exceeding  $1,000 
per  year,  we  must  affirm  the  Judgment.  To 
analyse  tbe  various  county  government  acts, 
and  th»  sections  bearing  upon  the  question, 
in  order  to  d^ermlne  what  particular  section 
of  what  particular  act  authorind  tbe  appoint- 
ment, would  be  a  nsdess  taslc. 

4.  It  is  finally  claimed  that  the  plaintiff  la 
estopped  by  a  prior  Judgment  Xbe  finding 
as  to  tbe  said  ^rlor  Judgment  Is  all  tbe  ln> 
tbrmatlon  we  have  on  the  question.  Tbe 
Undlng  is  as  follows:  *fnut  on  tbe  2d  day  ot 
Deconber,  188B,  the  superior  court  of  said 
county  ot  Fresno,  state  of  GaUfomla,  made 
and  entered  a  Judgment  and  decree  perpet- 
ually enjoining  said  anditor,  H.  Bamnm, 
frota  drawing  or  ddiveiing  any  warrant  on 
tbe  treasurer  of  said  county  of  Etesno,  and 
likewise  enjoining  said  plaintiff.  O.  O.  Fre- 
man,  from  receiving  any  warrant  upon  the 
treasurer  of  said  county  for  any  services  tj 
the  said  O.  O.  Freman  as  deputy  district  at- 
torney of  said  county,  undor  a  general  ap- 
pointment, and  said  Judgment  and  decree  has 
never  been  vacated,  annulled,  or  modified, 
but  remalna,  and  Is  now,  .In  full  force  and 
effect."  As  tbe  court  dsewhere  finds  that 
the  plaintiff  was  appointed  In  July,  1898, 
and  that  tbe  warrant  was  for  SOTlces  for  Oc- 
tober, 189S,  it  is  pbiln  that  the  former  Judg- 
ment is  not  conchudveL  It  may  be  that,  un- 
der tbe  general  appointment  referred  to  In 
tbe  quoted  finding,  the  plaintiff  never  quali- 
fied, nor  po-fornied  any  serrices,  Tbe  fact 


tbat  plaintiff  was  not  entiUed  to  any  Balmy 
for  Mrvlces  as  deputy  district  sttom«y  prior 
to  December,  1805,  does  not  show  that  he  Is 
not  entitted  to  a  salary  for  services  perform- 
ed In  October,  1898,  undw  a  different  ap- 
pointment. 

It  follows  tbat  the  Judgmeit  should  be  af- 
firmed. 

We  ccmcuR  HATNES,  0.;  SMITH,  O 

FER  CURIAM.  For  the  reasons  girai  In 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 

(27  MonL  U8> 

STATE   ex  rel.   SUTTON   v.  DISTRICT 
COURT  OF  SECOND  JUDICIAI* 
DIST.  «t  aL 

(Supreme  Court  of  Montana.    July  21,  1902.) 

SUPREME  COURT-^JURISDICTION— WRIT  OF  SO- 
PBRVISORY  CONTROL  —  CONSTITUTION AI* 

LAW— JUDUUBNT  OF  CONTEMPT. 
LCode  Cir.  Proc.  jl  2183,  providing  that 
the  jodjcment  in  a  case  of  contempt  is  final  and 
conclusive,  and  there  is  no  appeal,  bnt  the  ac- 
tion of  a  district  court  can  be  reviewed  on  a 
writ  of  certiorari  by  the  enprane  court,  if  In- 
tended to  preclude  the  supreme  court  from  re- 
viewiog,  except  by  certiorari,  a  judjnnent  of 
contempt,  violates  Const  art  8^  |  2,  giving 
the  supreme  court  a  graeral  supervisorj  con- 
trol over  all  inferior  courts,  under  such  rego- 
lations  and  limitations  as  may  be  prescribed 
by  statute;  a  writ  of  supervisory  control  be- 
ing the  only  means  by  which  the  auestiou 
whether  there  is  evidence  to  support  a  jnd|^ 
ment  of  contempt  can  be  determined. 

Writ  of  supervisory  control,  on  the  ration 
of  Wakeman  Sutton,  to  the  district  court  of 
the  Second  Jndidal  district;  and  William  Clan- 
cy, a  Judge  tbereoL 

HcBride  *  McBrlde,  for  relatar.  lIeBat> 
tcm  ft  Cotter*  for  reapondoitL 

FIGOTT,  J.  Wakenlan  Sutton  ww  ad- 
judged guilty  of  a  constructive  contempt  of 
tbe  district  court  of  Silver  Bow  county.  One 
of  the  penalties  imposed  by  the  Judgment 
was  a  flue  oC  1200,  with  Imprisonment  until 
mid  or  satiafied.  At  his  Instane^  a  writ  of 
habeas  coipns;  aided  writ  of  certiorari, 
was  issued  by  a  Justice  of  title  court.  After 
a  bearing,  tbe  write  were  quaahed,  and  tiia 
proceeding  was  dismissed  on  tbe  ground  tiiat 
the  Judgment  sought  to  be  annulled  was  ren- 
dered by  a  court  having  Jurisdiction  ot  Oi» 
subject-matter  and  of  tbe  parties.  Ve  hdd 
that  the  supreme  court  could  not;  upon  sndi 
proceedings  in  habeas  corpus  or  catlM-a^  or 
both,  examine  tiie  evidence  rec^ved  at  tbe 
hearing  on  tbe  charge  of  contempt  In  tho 
matter  of  the  petition  of  Wakeman  Button 
for  writ  of  habeas  corptu;  and,  in  aid  there* 
of,  SUte  T.  District  Court  of  Second  Jndielal 
Dist,  28  Mont  — ,  09  Pac.  1131.  thereafter, 
the  present  application  was  made  by  meana 
of  a  verified  petition  containing  cc^iea  of  an 
,the  proceedings,  Indudlng  tbe  evUeaoe  ad- 
duced In  tbe  district  court  -^m  applkaat 
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asks  for  a  writ  ot  supervisory  control  com- 
manding t-be  defendants  district  court  and 
judge  to  vacate  the  judgment. 

The  Jurisdiction  of  the  supreme  court  to 
entertain  the  petition  is  challenged  hy  a  mo- 
tion to  dismiss  the  proceeding,  the  defendants 
insisting  that  the  only  means  by  which  a 
judgment  of  contempt  can  be  brought  up  for 
review  la  by  certiorari  as  provided  in  section 
2183  of  the  Code  of  uvil  Procedure,  and  that, 
unless  annulled  or  modiSed  on  certiorari,  such 
a  Judgment  is  absolutely  final  and  conclusive, 
and  therefore  beyond  the  power  of  this  court 
to  consider.  In  short,  the  contention  of  the 
defendants  is  that  section  218S  prescribes  the 
only  means  whereby  judicial  relief  may  be 
obtained  against  judgments  of  contempt. 
That  section  reads:  "Section  2183.  The  judg- 
ment and  orders  of  the  court  or  judge, 
made  In  cases  of  contempt,  are  Anal  and  con- 
clusive, and  there  is  no  appeal;  but  the  ac- 
tion of  a  district  court  or  Judge  can  be  re- 
viewed on  a  writ  of  certiorari,  by  the  supreme 
court  or  a  Judge  thereof,  and  the  action  of  a 
Justice  of  the  peace  or  other  Inferior  court 
by  the  district  court  or  Judge  of  the  county 
in  which  such  Justice  or  judge  of  audi  in- 
ferior court  resides." 

Do  these  provisions  preclude  the  supreme 
court  from  employing  any  means,  other  than 
certiorari,  to  review  the "  Integrity  of  Judg- 
ments in  contempt  proceedings?  We  think 
they  do  not.  Sections  2  and  3  of  article  8 
of  the  constitution  contain  three  Beveral  and 
distinct  grants  to  the  supreme  court:  (1) 
The  grant  of  appellate  Jurisdiction  in  all  cases 
at  law  and  in  equity,  subject  to  such  limita- 
tions and  regulations  .as  the  legislative  as- 
sembly may  prescribe,  together  with  the  in- 
cidental power  to  issue,  hear,  and  determine 
all  such  original  and  remedial  writs  as  may 
be  necessary  or  proper  to  the  complete  exer- 
cise of  such  Jnrisdlctlon;  (2)  the  grant  of 
original  jurisdiction  to  issue  and' to  hear  and 
determine  certain  enumerated  writs;  and  (3) 
tbe  grant  (contained  in  section  2)  of  a  general 
snperrlsory  control  over  all  inferior  coiirts, 
under  such  regulations  and  limitations  as 
may  be  prescribed  by  statute.  State  v.  Dis- 
trict Court  24  Mont  539,  63  Pac.  395;  Pln- 
len  T.  Heinze,  69  Pac.  829.  Kow  It  must 
be  at  once  conceded  that  contempt  proceed- 
IngB  are  not,  within  the  meaning  of  the  con- 
Btitatlon,  cases  at  law  or  in  equity  which, 
in  the  absence  of  legislative  action  authoriz- 
ing it,  may  be  reviewed  by  appeal  (In  Re 
Boyle,  26  Mont.  — ,  68  Pac.  409);  and  in 
State  T.  District  Court,  26  Mont.  — ,  68  Pac. 
470,  we  have  held  that  on  certiorari,  the 
question  whether  there  was  evidence  in  sup- 
port of  a  judgment  for  contempt  cannot  be 
determined.  Is  a  person,  then,  remediless 
whenever  a  district  or  justice's  court  of  com- 
petent jurisdiction  adjudges  htm  guilty  of 
constructive  contempt  without  evidence  to 
support  the  charge?  Must  he  sufTer  such  a 
judgment  ti  be  executed  against  his  person 
and  proper!/  or  either?   If  any  Judicial  re- 


lief can  be  obtained.  It  must  be  through  the 
exercise,  by  this  court,  of  its  constitutional 
power  of  supervisory  control.  To  this  court 
has  been  confided  and  Intrusted  the  ultimate 
and  supreme  judicial  power  of  supervisory 
control  over  all  the  inferior  courts  within  the 
^  state.  It  is  a  power  liable  to  abuse,  and 
should  be  exercised  with  discretion,  caution, 
sparingly,  and  only  In  exigent  cases,  to  pro- 
tect a  manifest  right  or  to  redress  a  palpable 
wrong.  We  have  Just  decided  in  Fiulen  v. 
Heinze,  supra,  that  the  appellate  jurisdiction 
with  which  the  organic  law  has  clothed  the 
supreme  court  cannot  be  taken  away  or  di- 
minished by  the  legislative  asscTubly.  Lim- 
itations and  regulations  may  properly  be  pre- 
scribed, provided  the  right  of  effective  appeal 
be  not  denied  or  substantially  invaded.  Tbe 
same  rule  seems  applicable  to  the  present 
matter.  The  power  to  exercise  a  general  su- 
pervisory control  over  district  courts,  being 
conferred  by  a  constitutional  grant,  cannot  be 
lessened  or  interfered  with  by  the  legislative 
assembly.  It  may,  of  course,  prescribe  rea- 
sonable regulations  and  limitations  as  to  the 
time  within  which,  and  the  mode  by  which, 
the  relief  may  be  sought;  the  procedure  is  a 
legitimate  subject  of  legislation;  for  instance, 
tbe  legislative  assembly  may  require  the  ap- 
plication to  be  made  within  a  certain  period 
of  tlme^  it  may  require  a  bond  or  undertak- 
ing,  it  may  provide  for  authentication  and 
certification  of  the  record  of  transcript,  and 
the  like.  But  It  Is  without  power  to  deprive 
this  court  of  any  part  of  its  Jurisdiction  con- 
ferred by  a  rigid  constitotion.  It  the  ^ecC 
of  section  2183,  supra,  be  a  declaration  that 
tbe  action  of  inferior  courts  can  be  reviewed 
only  on  certiorari,  it  must  be  held  to  be  an  at- 
tempt to  withdraw  from  the  suj^eme  court 
part  of  its  jurisdiction  by  confining  the  scope 
of  Its  review  to  the  single  question  which  can 
be  decided  on  certiorari.  Concede  the  right 
of  the  legislative  assembly  in  this  case  so  to 
curtail  the  jurisdiction  of  the  supreme  court 
and  its  right  to  do  so  in  any  case  must  as  it 
seema  to  ua,  be  likewise  conceded.  The  re- 
sult would  be  that  the  legislative  assembly- 
may  abolish  review  through  the  exercise  of 
supervisory  control,  and  lawfully  declare  that 
the  writ  of  certiorari  (which  is  one  of  the 
writs  enumerated  in  a  separate  grant  of  pow- 
er) shall  be  the  sole  means  of  obtaining  re- 
dress. If  the  section,  when  so  interpreted, 
be  consistent  with  the  constitution,  thai  a 
statute  in  terms  destroying  the  Jurisdiction  of 
the  supreme  court  to  exercise  such  control 
would  necessarily  be  valid.  But  the  legisla- 
tive assembly  may  not  substitute  for  an  ade- 
quate remedy  created  and  guarantied  by  the 
constitution  a  proceeding  which  Is  inappro- 
priate, and  under  which  the  particular  wrong 
cannot  be  redressed. 

Our  conclusion  being  that  the  supreme 
court,  notwithstanding  section  21S3,  suprs. 
has  power,  by  means  of  writs  of  supervisory 
control,  to  review  Judgments  of  contempt,  on. 
the  appllcution  of  the  contemner,  the  next 
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queBtlon  k  whether  flw  prpBoit  case  Is  one 
caillDg  tor  the  issuance  of  such  a  writ  We 
believe  It  to.  There  was  at  least  a  technical 
Tli^tlon  of  tiie  InJuDctlim  by  those  In  Snt- 
ton'fl  employ,  for  which,  as  we  Incidentally 
obeerre,  they  haTe  been  punished  as  for  con* 
tempt;  but  the  transcript  sets  out  all  the  ert- 
dence  taken  In  the  dtotrict  court,  and  there  Is 
not  any  substantial  erldence  from  which  may 
be  justly  deduced  the  hiferaice  tiiat  Sutton 
eltlier  intentionally,  or  through  carelessness, 
disobeyed  the  injunction  order  In  the  partlcn- 
lara  set  forth  In  the  affidavit  charging  him 
with  contempt,  or  permitted  his  agents  or 
servants  to  do  so.  The  district  court,  by  Its 
judgment  In  a  summary  proceeding,  has, 
without  evidence  to  Justify  It,  wrongly  de- 
clared that  Sutton  ahall  be  deprived  of  bis 
liberty  and  of  property.  The  case  Is  exigent; 
the  wrong  is  manifest.  Let  a  writ  of  super- 
visory control  Issue,  commanding  the  defend- 
ant district  court  and  Judge  to  set  aside,  an- 
nul, and  for  naught  hold  the  Judgment  of 
September  8,  IDOl. 

BRANTLT,  &  J.,  concurs. 

MILBURN,  J.  I  concur  In  the  forcing 
opinion.  Counsel  for  the  defendants'  contend 
that  there  Is  no  remedy  for  a  person  deprived 
of  his  liberty  or  property  by  an  Inferior  court 
which  acts  wltbln  Its  jurisdiction;  and  that 
the  judge  of  such  court,  even  If  be  act  arbi- 
trarily, maliciously,  or  viciously,  and  do  a 
flagrant  wrong  to  an  unofTeodlog  person,  be- 
ing responsible  to  the  people,  may  be  remov- 
ed from  office  for  his  wrongdoing.  If  this  be 
true,  a  citizen  may  be  fined  $500  twice  a  day, 
for  30  days,  and  the  records  be  made  regular 
upon  their  face,  showing  Jurisdiction  of  the 
court.  If  such  acts  of  the  court  be  all  done 
through  malice,  then,  If  the  contention  of  the 
defendants  be  correct,  the  citizen  must  sub- 
mit without  remedy,  and  lose  his  property, 
or  be  Imprisoned  in  default  It  is  said  that 
the  conscience  of  the  single  anbordlnnte  offi- 
cer, perhaps  some  Ignm-ant  and  unworthy 
person  unfortunately  holding  the  office  of 
Justice  of  the  peace  by  the  vote  of  a  dozen 
voters.  Is  ultimate,  and  that  he  cannot  be  con- 
trolled In  a  case  of  fine  or  commitment  for 
contempt  of  court  TbIs  was  the  danger  to 
which  citizens  were  subject  until  the  people, 
by  their  representatives  In  the  constitutional 
convention,  provided  that  the  supreme  court, 
composed  of  Justices  chosen,  one  every  two 
years,  from  the  whole  state,  and  thus,  as  far 
as  [>ossihle.  removed  from  prejudice,  local  In* 
flnence,  and  personal  contact  witii  Interested 
litigants,  and  being  Influenced  by  the  con- 
sciences of  Its  members,  should  control  and 
exercise  supervision  over  Inferior  courts  and 
the  judges  thereof.  Perfection  cannot  be  at- 
tained In  governments.  The  people,  being 
nnwlUlng  to  leave  their  liberties  entirely  to 
what  In  some,  and  happily  only  a  very  few, 
eases  might  be  whim,  caprice,  prejudice,  or 
Snws  Ignorance,  provided  by  th^  constitu- 


tion that.  In  ctsea  of  great  emergoi^,  the 
acts  of  Inferior  courts  could  be  coiitrolled  by 
the  supreme  court  It  fs  a  trem«idous  pow- 
er»  but  not  nwre  so  than  the  alleged  arbi- 
trary power  said  to  be  r^osed  In  the  Infe- 
rior courts.  It  Is  to  be  exercised  only  when 
solemn  duty  ahall  force  Interference.  There 
may  be,  occasionally,  times  when  tba  ordi- 
nary processes  and  procedure  of  the  law  are 
Inadequate.  If  courts  tyrannically  deprive 
citizens  of  their  llboly  or  propwty,  and  there 
be  no  appeal  or  other  remedy  except  petition 
to  the  supreme  court  for  a  writ  of  super- 
visory control,  at  such  times  the  supreme 
court  under  the  power  conferred  upon  It  by 
the  people  for  thdr  own  protection,  must  ex- 
ercise thif  dangerous  power,— dangeroos  be* 
cause  It  is  possible  that  It  may  be  Imi^vqkerly 
exercised.  The  danger  of  Ita  Improper  exer- 
cise by  the  supreme  court  removed,  as  Its 
Justices  are,  from  local  clamor  and  prejudice. 
Is  not  as  great  as  uncontrollable  power  In  a 
single  Judge  or  justice  of  the  peace,  who.  It 
la  claimed,  may  do  as  be  please  In  contempt 
cases,  provided  be  cause  the  record  to  be 
written  up  with  sblll,  and  be  only  liable  to  a 
proceeding  for  his  removal,  or  to  have  his  acts 
passed  upon  at  the  polls  at  the  next  election. 
If  he  stand  tar  re-election,  and  perhaps  Xij 
only  a  single  score  of  voters  In  a  township 
election.  This  writ  must  not  be,  and  will  not 
be,  used  to  supplant  effective  remedies  yro- 
vlded  by  law. 

(4S  Or.  «U 

McOOURT  T.  BBAM. 
(Supreme  Court  of  Oregcm.   Aug.  18. 1902.) 

OniNICIPAL  CORPORATION8-CITT  COTTNdli- 
UATOIt-CASTINO  VOTB-RBMOTAI*  OF 
OFPICBB-^APPOINTMmrr. 
1.  By  the  charter  of  Pendleton  (Sees.  Laws 
18»9,  p.  71U)  art  2,  (  1>  the  goTernment  of  the 
city  is  "rested  In  a  mayor  and  common  coon- 
eH."  Article  S,  f  7.  provides  that  tb«  mayor 
shall  preside  -at  all  meeting  of  the  council, 
and  "glre  the  casting  vote  in  case  of  a  tie." 
Article  2,  |  6,  aa  amended  (Sp.  Laws  1901.  p. 
401t,  provides  that  the  common  council  shaU, 
with  the  consent  of  the  mayor,  appoint  a  re* 
corder.  subject  to  removal  by  resolution.  De- 
fendant  having  been  elected  as  recorder,  a  reso- 
lution that  be  be  removed  was  introduced  In 
the  council,  on  which  there  were  four  votes 
each  in  the  afflrmative  and  negative,  whereupon 
the  mayor  voted  in  the  afllrmatlve,  and  de- 
clared the  resolution  adopted.  The  plaintiff 
was  then  appointed  recorder  by  the  same  vote. 
Held,  that  the  mayor  had  the  right  to  give  ttw 
casting  vote  In  both  Instances,  and  tbe  removal 
and  appointment  were  valid. 

Appeal  from  drcult  court,  UnutUla  conn* 
ty;  W.  R.  EUla.  Judge. 

Action  by  John  McGonrt  tgalnst  John  BL 
Beam.  From  a  Judgment  tat  plaintiff,  de- 
fendant appeals.  Affirmed. 

J.  J.  Balleray.  for  appellant  T.  G.  Halley. 
for  respondent 

BEAN,  J.  This  to  a  mandamus  proceeding 
to  compel  the  defendant  to  deliver  to  plain- 
tiff the  booksi  iecoid%  papers,  flle^  and  tun^ 
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ture  pertaining  to  the  office  of  recorder  of  ttie 
city  of  Pendleton. 

Some  prdlmlnary  questions  are  presented 
as  to  tbe  suffideucy  of  the  alternatlTe  writ, 
and  as  to  what  matters  are  proper^  deter- 
minable In  this  proceeding;  but  we  shall  not 
notice  them  In  detail  The  altarnatlve  writ 
alleges  the  plalntUTa  appointment  as  record- 
er, by  the  conunon  council  of  the  city,  with 
the  consoit  of  the  mayor,  his  qualification, 
the  Issuance  to  him  of  a  certificate  of  ap- 
pointment and  ■  qnallScatlon,  a  demand  by 
him  on  the  defendant,  who  was  bis  prede- 
cessOT  In  office,  for  possession  of  tiie  books, 
papers,  and  dies  of  the  office,  and  tbe  tatter's 
refusal  to  comply  therewith;  and,  although  tt 
may  not  set  out  the  facts  upon  which  the 
l^lntlff  relies  with  that  particularity  requir- 
ed by  good  pleading,  the  defects  therein.  If 
any,  are  ma«ly  formal,  and  are  cured  by  the 
answtt.  We  pass  directly,  thorefor^  to  the 
oonslderatlon  of  tbe  real  point  In  contro- 
vengr. 

On  January  2,  1902,  the  defmdant  was 
appointed  city  recorder  by  the  common  coun- 
cil, with  the  consent  of  the  mayor.  Immedi- 
ately qualified  as  such,  uid  entered  upon  the 
discbarge  of  his  duties.  He  continued  to 
serre  tai  that  capacity  until  the  26th  of  tbe 
following  month,  when  a  resolution  for  bis 
removal  canoe  up  for  consideration  by  the 
common  council  in  regular  session;  all  the 
mnnhav  being  present,  and  the  mayor  pre- 
siding. Upon  the  restdntlon  being  put  to  a 
vote,  fonr  conncUmen  voted  in  the  affirma- 
tive, and  four  In  tbe  negative.  The  mayor 
thereupon,  ruling  that,  under  the  city  char- 
ter, he  had  authority  to  break  the  tie.  voted 
In  favor  of  the  resolution,  and  the  defendant 
was  declared  removed,  and  the  office  vacated. 
The  plaintiff  was  then  appointed  to  flU  the 
vacancy  by  ttie  same  vote,  immediately  qnall- 
fled,  and  a  certificate  of  his  appobitmeit  and 
qualification  was  duly  Issued  to  him  by  direc- 
tion of  tbe  coundL  He  thereafter  demanded 
of  the  defendant  poasessltm  of  all  the  books, 
records,  papers,  and  other  property  of  the 
office  and.  the  defimdant  refusing  to  surren- 
der them,  this  proceeding  was  commenced. 
Tbe  question  to  be  decided,  therefore.  Is 
whetber  the  mayor  at  the  city  has  a  right  to 
give  the  deciding  vote  upcm  tbe  removal  and 
appointment  of  a  city  recorder  where  tbe 
council  Is  a  tl& 

By  section  1,  art  2.  of  the  charter  of  Pen- 
dleton (Sees.  Laws  1899,  p.  710),  tbe  govern- 
ment of  the  dty  Is  **vested  hi  a  mayor  and 
common  council,  to  consist  of  eight  mem- 
bers,"  and  by  section  7,  art.  8.  It  Is  provid- 
ed that  the  mayor  shall  preside  at  all  meet- 
ings of  the  council,  and  "give  the  casting 
vote  In  case  of  a  tie."  By  section  6,  art.  2, 
the  recorder  and  marshal  of  the  city  were  to 
be  elected  biennially  by  the  legal  voters,  but 
In  1001  it  was  so  amended  as  to  provide  thnt 
"the  common  council  shall,  with  the  consent 
of  the  mayor,  appoint  a  recorder  and  a  mar- 
shal, who  shall  hold  their  respective  offices 


during  tlie  pleaaure  of  the  council,  and  be 
subject  to  removal  from  office  at  any  time 
by  Its  resolution."  8p.  Laws  1001,  p.  401. 
The  defendant  cmtends  that,  under  this 
amendment,  the  mayor  has  no  right  to  par 
tldpate  In  tbe  appointment  Qf  a  recorder, 
even  to  the  casting  vote  In  case  of  a  tie;  that 
the  appointment  must  be  made  by  a  majority 
of  the  council,  Independent  of  tbe  mayor; 
and  that  his  only  right  therein  Is  to  give  or 
withhold  his  consent.  It  la  not  bdleved  that 
tills  is  a  proper  constructlcm  of  the  language 
of  the  section.  The  amendment  Is  a  part  of 
the  city  charts.  The  chai'ter  does  not  au- 
thorize the  council  to  act  Independently  of 
the  mayor,  or  one  of  Its  members  chosen  to 
act  In  bis  place  In  case  of  his  absence  or  In- 
ability to  serve.  He  Is  made  a  constituent 
part  of  the  govornmental  body  of  tbe  city, 
with  certain  duties,  rights,  and  powers.  He 
Is,  for  certain  purposes,  a  part  of  the  coun- 
cil; Is  counted  to  make  a  quorum  (section  l, 
art  4);  Is  required  to  preside  orer  Ite  meet- 
ings; and.  In  case  of  a  tie,  his  right  to  vote 
Is  as  clearly  provided  for  by  the  charter  as 
tliat  of  any  member  of  that  body.  Now,  the 
appointment  to  an  office  by  the  coundl  nec- 
essarily requires  a  vote  of  tbe  persons  author- 
ized by  the  charter  to  partldpate  In  Its  de- 
liberations, and  the  mere  fact  that  such'  ap- 
pointment Is  not  valid  without  the  consent  of 
tbe  mayor  does  not  manifest  an  Intentkm  to 
exclude  him  from  giving  the  casting  vote  In 
case  of  a  tie  any  'more  tbfm  In  other  cases. 
By  the  charter,  the  "common  conndl,"  with- 
out mentioning  the  mayor,  Is  given  power 
and  authority  to  do  many  tilings;  yet  It 
would  hardly  -be  contended  that  the  mayor 
could  not  partldpate  In  Ite  deliberations  to 
the  extent  of  .giving  the  casting  vote  in  case 
of  a  tie.  The  provision.  In  the  amendment  of 
1901,  that  the  appointment  to  the  office  of  re- 
corder or  marshal  shall  require  bis  oonsoit, 
to  be  operative.  Is  no  more  restrictive  of  his 
powers  than  the  many  other  provisions  where 
flie  common  council  alone  is  mentioned.  It 
was  not  Intoided  tb«%by  to  take  away  any 
of  his  rights,  but,  on  the  contrary,  to  enlarge 
bis  powers  by  making  his  consent  necessary 
to  every  appdntment  to  the  office  of  recorder 
or  marshal,  without  regard  to  tiie  vote  of  tiie 
council  In  ordinary  cases,  a  majority  vote 
of  a  quorum  of  that  body  would  control,  re- 
gardless of  the  wishes  of  the  mayor;  but  the 
amendment  makes  his  consent  essential  In 
case  of  an  appointment  to  the  offices  men- 
tioned. Under  city  charters  giving  the  mayor 
a  right  to  vote  In  case  of  a  tie,  and  providing 
that  be  shall  appoint  to  oflk:e  by  and  witb  the 
consent  of  the  council  It  Is  uniformly  hdd, 
as  far  as  we  are  advised,  that  he  Is  antbor- 
Ijsed  to  give  the  casting  vote  upon  tbe  con- 
firmation of  his  nominee  when  the  council  Is 
equally  divided.  1  DIU.  Mun.  Corp.  (ith  Ed.) 
i  270;  Carroll  v.  Wall,  35  Kt»n.  36,  10  Pno. 
1;  State  v.  Yates,  19  Mont.  239,  47  Pac.  1004, 
37  L,  R.  A.  206.  And  the  same  rrasonlng 
and  principles  apply  in  tbe  case  at  bar.  If 
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the  legislature  had  Intended  to  deny  the 
mayor  a  right  to  vote  upon  the  appolutment 
to  an  office  In  case  of  a  tie,  it  could  easily 
have  required  such  appolntmeot  to  be  made 
by  a  majority  rote  of  the  council;  but,  there 
being  nothing  in  the  act  Indicative  of  such 
Intention,  bis- right  to  vote  remains  the  same 
In  this  as  In  other  matters  coming  before  tiie 
council  for  consideration. 

It  follows  that  the  judgment  of  the  court 
below  must  be  afflrmedt  and  it  Is  so  ordered. 


<41  Or.  609) 

WEST  T.  EDWARDS  et  aL 
(Supreme  Court  of  Oregon.  Aug.  18.  1902.) 
ADVBRSS  POSSESSION— PRIVITT— CONTINUITY 
— BVIDBNCB. 
1.  The  owner  and  occupant  of  a  tract  con- 
taining 150  acres  sold  and  contracted  to  con- 
vey the  tract  to  defendants.  Defendants  went 
into  possession  of  the  whole  tract,  and  receiv- 
ed a  deed  which  was  supposed  to  convey  all, 
hut  which  omitted  a  triangular  piece  of  about 
nine  acres.  Thereafter  defendants  sold  and  de- 
livered possession  of  the  whole  tract,  giving  a 
«leed  coataining  the  same  description  as  in  the 
deed  to  them.  From  such  purchaser  the  title 
and  possession  passed  throush  various  convey- 
ances to  plaintiff,  each  purchaser  holding  pos< 
session  of  the  entire  tract  tmtit  he  passed  the 
iwssession  to  his  vendee.  More  than  ten  years 
after  defendants  received  their  deed,  their 
jcrantor  having  died,  they  obtained  deeds  to 
such  omitted  nine  acres  from  all  his  heirs  and 
leKatees.  Hdd,  that  defendants'  possession  of 
tlie  nine  acres  was  adverse  to  their  grantor 
from  the  time  they  received  their  first  deed, 
und  that  there  was  such  privity  and  continuity 
of  possession  between  them  and  the  subsequent 
purchasers,  to  and  including  plaintiff,  that  the 
title  of  such  original  owner  and  his  heirs  was 
lost  before  such  heirs  executed  deeds  to  de- 
fendants,  and  they  acquired  no  title  or  Int^vst 
in  such  Aine  acres  by  such  deeds. 

Appeal  tewn  drcult  court  Marlon  county; 
it.  P.  Boise,  Judge. 

Actlcm  by  A.  L.  West  against  Artbui  and 
Thomas  Edwards.  From  a  Jnd^ent  for 
plaintiff,  defendants  appeal.  Affirmed. 

B.  F.  Bonham  and  Carey  F.  Martin,  for 
appellants.  JoOm  W.  Reynolds  and  W.  H. 
Holmes,  for  respondent 

WOLVERTOX,  J.  This  Is  a  suit  instituted 
September  4.  1901,  to  quiet  the  title  to  cer- 
tain real  property,  consisting  of  eight  acres, 
more  or  less,  of  which  plaintiff  is  in  posses- 
sion, claiming  title  thereto  by  adverse  posses- 
sion, extending  back  through  himself  and 
predecessors  to  June  8,  1891,  and  the  defend- 
-ant  Arthur  Edwards  claiming  by  deed  from 
the  heirs  and  legatees  of  Thomas  H.  Mclntlre, 
deceased.  The  decree  of  the  court  below  be- 
ing in  favor  of  the  plaintiff,  the  defendants 
appeal. 

The  facts  are  that  Thomas  H.  Mclntlre 
had  been  the  owner  and  in  the  exclusive 
possession  of  the  property  for  more  than  18 
yeors  prior  to  May  6,  1891,  upon  which  latter 
date  he  executed  to  Arthur  Edwards  a  bond 
for  a  deed  or  contract  for  the  conveyance  of 
A  tract  of  land,  designated  as  containing  ISO 


acres,  more  or  less,  which  included  the  parcel 
in  controversy,  for  the  consideration  of  $5,- 
250,  the  conveyance  to  be  made  upon  the 
payment  of  the  second  Installment  thereof 
of  fS.OuO  on  July  6,  1891,  fl,000  having  been 
paid  lo  cash,  and  by  the  same  Instrumeot 
Edwards  agreed  to  execute  to  Mclntire  a 
mortgage  on  the  praises,  to  secure  the  bal- 
ance of  $1,200,  payable  on  or  before  May  1, 
1895.  Upon  the  execution  of  this  biMid,  or 
shortly  thereafter,  Mclntire  surrendered,  and 
Arthur  Edwards  and  his  father,  Thomas  Ed- 
wards, entered  Into  the  possession  of,  tlfe 
whole  of  such  tract.  The  second -instaUmait 
designated  In  the  bond  or  contract  having 
been  paid,  Mclntire  and  wife,  on  June  8,  ISOI, 
executed  and  delivered  to  Arthur  Edwards 
a  deed,  bat  which  omitted  the  parcel  In  dis- 
pute, and  this  was  accepted  by  him  and  pla- 
ced of  record.  On  August  25,  1882,  Artbur 
Edwards  gave  his  deed  to  the  Oregon  Land 
Company,  containing  the  same  descriptloii  as 
the  Mclntire  deed,  and  In  the  meanwhile  Ar- 
thur and  Thomas  remained  In  possesdon, 
exercising  ownership  ova:  the  whole,  and 
continued  thereon  until  October  or  November, 
when  the  Oregon  lAnd  Company  mtered  into 
possession  of  the  entire  tract,  occupying  and 
Improving  the  same,  until  on  March  19.  1898, 
at  which  time  it  made  a  general  assignment 
to  Charles  Scott  for  the  beneflt  of  Its  credit- 
ors, which  assignment  Indoded  the  property 
in  dispute.  Scott  thereupon  entered  into  pos- 
session, and  on  November  20,  1900,  conveyed 
and  surrendered  the  same  to  B.  B.  Cronk. 
The  plaintiff  derives  title  and  possession  from 
Crouk,  hie  deed  bearing  date  March  12,  1901. 
Mclntire  having  died  in  the  meanwhile,  Ar- 
thur Edwards,  on  July  18,  1901,  obtained  a 
quitclaim  deed  to  the  premises  from  hla  wid- 
ow, heirs  and  l^tees,  who  derived  from  Mc- 
lntire whatsoever  title  he  had  tibereto  through 
his  last  will  and  testament. 

It  will  be  readily  seen  from  these  facts, 
which  are  uncontroverted,  that  In  order  to 
prevail  plaintiff  must  first  establish  the  far- 
ther fact  that  Edwards  began  to  hold  ad- 
versely to  the  Mclutires  and  all  otb^  persons 
prior  to  or  at  the  time  Arthur  obtained  bis 
deed  from  Mclntire;  and,  second,  a  continn- 
ed  adverse  holding  through  bis  predecessors 
and  by  himself  from  that  time  on  for  a  period 
of  10  years.  The  pivotal  dispute  centers 
about  the  transaction  between  Mclntire  and 
the  Edwardses,  and  the  conveyance  and  de- 
livery of  possession  by  Arthur  Edwards  to  the 
Oregon  Land  Company.  There  is  testimony 
tending  strongly  to  show  that  Arthur  Ed- 
wards toc^  the  contract  for  a  deed  and  tbe 
title  deed  itself  in  bis  name  for  the  purpose 
of  holding  the  property  In  secret  trust  for  his 
father,  who  at  that  time  was  having  trouble 
with  his  wife,  and  from  whom  be  subsequent- 
ly procured  a  divorce.  Arthur  was  at  the 
time  but  22  years  of  age,  bad  little  or  no 
means,  and  furnished.  If  anything,  only  about 
$500  towards  the  purchase  from  Mclntire; 
while  the  father  paid  nyoa  tbe  eontnct  to 
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the  time  th$  deed  was  made  more  than  ?3,- 
SOO,  U  not  the  entire  amount,  and  subsaiueut- 
ly  paiA  Interest  on  the  balance  to  the  scfaool 
timd,  and,  very  shortly  after  the  sale  to  the 
Oregon  Land  Company,  Arthur  assigned  to 
him  the  mortgage  that  was  executed  to  se- 
cure a  portion  of  the  consideration  of  the 
sale  to  such  company.  Other  testimony  tends 
strongly  in  the  same  direction,  and  we  are 
convlDced  that  such  was  the  case.  The  in- 
quiry Is  not  of  very  great  importance,  how- 
ever, except  that  it  renders  competent  and 
relevant  much  that  Tliomas.Edwards  has  said 
r^tive  to  the  purchase  from  Mclntlre  and 
the  sale  to  the  Oregon  Land  Company,  to 
which  we  will  now  briefly  allude. 

The  allnslons  herein  to  Arthur  Edwards 
and  the  Edwardsee  interchangeably  touching 
possession  and  title  are  made  in  view  of  such 
existing  trust  relations,  and  should  be  so  un- 
derstood. I.  M.  Wagner  testifies  that  the 
old  gentleman  (meaning  Thomas  Edwards) 
tfAA  him  since  this  suit  was  begun  "they  had 
supposed  the  place  to  be  sold  when  they  sold 
the  rest  of  it,— this  place  In  dispute,— but, 
finding  It  was  not  described  In  the  transfer, 
they  Just  let  it  alone";  and  on  cross-exam- 
ination says:  "Tliat  was  in  reference  to  this 
suit.  I  asked  him  If  be  had  Instituted  a  suit 
for  possession  of  a  part  of  the  old  place,  and 
if  he  bad  not  sold  the  place  and  got  his  pay 
for  It:  and  his  answer  was  they  supposed 
they  had  sold  the  whole  of  it,  but  when  the 
deed  was  made  out  this  particular  part  was 
not  described  in  the  transfer,  so  tbey  let  it 
alone."  B.  R  Cronk  testifies  that  the  old 
gentleman  told  blm  that  be  had  bought  this 
property  from  Mclntlre,  and  sold  the  same 
and  got  bis  money  tor  it;  that  witness  asked 
him  about  the  matter,  especially  with  refer- 
ence to  making  a  warranty  to  the  title,  and 
be  answered  that  the  title  wag  all  right;  and 
that  no  man  bad  any  claim  on  that  propvty. 
In  this  Cronk  Is  corroborated  in  part  and  con- 
tradicted In  part,  the  old  gentleman  denying 
in  toto.  Arthur  Edwards  testifies  that  he 
held  possession  until  Xovember  1,  1802,  and 
that  be  then  gave  the  Oregon  Land  Company 
possession.  He  says,  however,  that  he  told 
tbe  Oregon  Land  Company  at  the  time  of  its 
purchase  that  he  could  not  sell  this  piece, 
and  that  he  especially  reserved  It.  Mrs.  Mc- 
Intb'e,  the  widow  of  Thomas  EL,  testifies  that 
they  sold  to  the  old  gentleman,  and  that  be 
went  Into  possession  about  the  10th  of  Aih^I 
or  May,  1891,  when  tbey  went  out;  that 
tbey  sold  to  blm  all  the  land  they  had  there, 
4ind  surrendered  possession  of  the  whole.  It 
is  admitted  by  defendants  that  at  the  time 
Arthur  received  the  deed  from  Mclntlre  he 
supposed  he  was  obtaining  a  conveyance  to 
the  entire  Mclntlre  farm,  and  they  also  ndmit 
that  tbe  Oregon  Land  Company,  when  Artb  jr 
surrendered  the  same,  took  posseasion  of  "the 
entire  field,  Inbluding  the  small  triangular 
piece,  to  which  neither  It  nor  its  grantor 
bad  any  deed."  W.  A.  Rice  testifies  that 
Jie  was  in  tbe  employ  of  the  Oregon  I^nd 
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Company  In  1891  and  1892;  that  the  company 
bought  the  place  about  August,  1892,  and 
some  time  later,  In  the  fall,  after  Arthur  Ed- 
wards had  harvested  the  aop,  took  posses- 
sion. Then  follows  other  testimony  showing 
that  the  company  improved  the  proper^;  that 
it  took  out  some  oak  trees  standing  upon  this 
particular  parcel,  set  out  prune  trees  upon  a 
part  of  it,  and  cultivated  them  while  It  con- 
tinued in  possession  and  until  the  time  of  tbe 
assignment.  It  will  b^  noted  that  the  con- 
tract or  bond  for  a  deed  executed  by  Mcln- 
tlre to  Arthur  Edwards  stipulated  for  tbe  ex- 
ecution of  a  deed  on  payment  of  tbe  second 
installment  of  tbe  consideration,  July  6,  1891, 
and  Arthur  agreed  to  give  a  mortgage  back 
for  the  balance  Of  tbe  purchase  price,  being 
¥1,200,  payable  on  or  before  May  1,  1895. 
It  seems  tliat  the  second  installment  was  paid 
earlier,  viz,,  on  June  8,  1891,  and  the  deed 
was  then  given  by  Mclntlre,  Arthur  suppos- 
ing, as  he  admits,  that  he  was  obtaining  a 
conveyance  of  the  entire  tract  bargained  for 
by  the  terms  of  the  bond  or  contract;  but 
there  appears  to  have  been  a  mortgage  on  the 
premises  executed  by  Mclntlre  to  the  school 
fund  commissioners  to  secure  a  like  sum  of 
fl,200,  and  this  was  permitted  by  mutual- 
understanding  of  the  parties  to  remain  in  the 
place  of  the  mortgage  stipulated  for  by  the 
bond.  In  this  view,  Mclntire's  contract  was 
in  all  essential  and  material  respects  execut- 
ed, except  for  the  oversight  in  mlBd escrib- 
ing the  premises  to  be  conveyed. 

Privity  of  possession  between  successive 
advei*se  holders  is  requisite  t»  tbe  establish- 
ment of  continuity,  but  a  verbal  contract  or 
agreement  Is  sufficient  for  tbe  purpose.  It 
need  not  be  by  deed  or  writing.  ShufBetMi' 
V.  Nelson,  2  Sawy.  540,  545,  Fed.  Cas.  No. 
12,822.  Says  Mr.  Justice  Lord,  In  Vance  t. 
Wood,  22  Or.  77,  85,  29  Pat  73:  "But  if 
such  successive  possessions  are  connected  by 
any  agreement  or  understanding  which  baa 
for  its  object  a  transfer  of  tbe  rights  of  tlie 
possessor,  and  is  accompanied  by  a  transfer 
of  possession  In  fact,  it  is  sufficient."  See, 
also,  Rowland  v.  Williams,  23  Or.  515,  32 
Pac,  402;  Smith  v.  Chapiu,  31  Conn.  530; 
McNeely  v.  Langan,  22  Ohio  St.  32.  The  case 
of  Vance  v.  Wood  is  much  like  tbe  present. 
Webster  sold  to  Yoile  by  verbal  agreement 
a  certain  tract  of  land,  but  in  executing  tbe 
deed  omitted  a  portion  by  mistake.  He  de- 
livered possession,  however,  of  the  whole,  and 
Voile  entered  claiming  title,  and  the  coniluu- 
ity  of  tbe  adverse  holding  was  upheld  through 
tbe  verbal  agreement  and  the  acts  of  the 
parties  with  reference  to  It.  Another  prin- 
ciple of  .law  of  controlling  importance  herein 
is  that  a  person  holding  real^  under  an  ex- 
ecutory contract  for  Its  purchase  cannot  claim 
to  hold  adversely  to  his  vendor.  If,  boweva, 
he  has  paid  tbe  full  purchase  price  agreed 
upon,  and  has  otherwise  performed  the  stip- 
ulations of  the  contract  on  bis  part  so  that 
be  is  entitied  to  a  conveyance,  thenceforth 
his  possession  is  adverse,  and  he  can  insist 
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upon  It  whether  he  has  obtained  hbi  deed  or 
not  Anderson  t.  McCormlck,  18  Or.  301, 
22  Pac.  1062;  Ambrose  t.  Hnntingtoo,  &i 
Or.  484,  53  Pac.  513.  Governed  by  these 
settled  prlndples,  we  may  determine  this 
coutroTersy  upon  the  evidence  adduced,  the 
controlling  features  of  which  have  ahready 
been  adverted  to. 

That  Mclntlre  and  wlf^  delivered  poBse»- 
Blon  to  the  Edwardses,  one  or  both,  some  time 
before  the  execution  of  the  deed,  In  pur- 
suance of  the  Htlpnlatlon  of  the  bond,  and 
that  they  entered  claiming  title  to  the  whole, 
Including  the  parcel  In  dispute,  there  can  no 
longer  be  any  question.  Arthur  believed  that 
he  was  obtaining  a  deed  to  the  whole,  and 
the  conclusion  Is  Irresistible  that  he  claimed 
title  according  to  what  he  supposed  he  was 
getting  by  his  deed.  Indeed,  he  aaya  aa  macb, 
that  he  tock  possession  out  to  the  road,  and 
claimed  to  own  it.  Further,  according  to  his 
own  statement,  he  gave  tiie  Oregon  Land 
Company  possession.  But  notwithstanding 
this  concession  he  says  he  especially  reserved 
the  tract  In  dispute  when  he  sold  to  the  com- 
pany. The  subsequent  acts  of  the  parties, 
howevw,  are  so  at  variance  with  the  hypothe- 
sis that  we  think  there  must  be  some  mis- 
take about  It  The  Ore^n  Land  Company 
not  only  Altered  into  poBsesslon  upon  sur- 
render by  Edwards,  but  Improved  the  proi*- 
erty,  and  ezw:lsed  acts  of  owner^Ip  over  It, 
as  tliougb  Its  right  thereto  was  absolute. 
From  the  sale  to  the  Oregon  Land  Company, 
In  isns,  until  recently,  Ed^rds  has  made  no 
claim  whatever  to  the  land.  This  feature  be 
seeks  to  explain  by  the  ftict.  as  he  asserts, 
,  that  the  contract  with  Mclntlre  had  been  lost 
In  the  meanwhile,  and  he  did  not  know  his 
rights  therein;  that  Chambers  claimed  It, 
and  that  he  did  not  know  whether  he  had  a 
better  right  than  Chambers.  This  doea  not 
comport  with  the  idea  that  he  supposed  he 
was  obtalnbig  a  deed  thereto  from  Mclntlre, 
nor  with  the  fact  that  he  gave  possession  to 
the  Oregon  Land  Company,  and  It  Indicates 
in  reality  that  he  did  not  know  of  the  mis- 
take In  the  deed  from  Mclntlre  until  long 
after  the  Oregon  Land  Company  purchased 
and  entered  Into  posBesslon.  It  la  urged  that 
the  deed  by  Arthur  to  the  Oregon  Land  Com- 
pany purports  to  convey  140.30  acres,  more 
or  less,  and  theivfore  that  it  was  not  Intend- 
ed to  Include  the  controverted  parcel;  but 
the  bond  given  by  Mclntlre  purpwled  to  con- 
vey 150  acres,  more  or  less,  so  that  the  clr- 
oumstance  Is  of  but  little  weight.  It  Is  also 
suggested  that  the  Oregon  Land  Company 
some  time  In  August,  1807,  took  a  deed  from 
E.  J.  Chambers,  and  gave  him  back  a  mort- 
gage to  secure  the  sum  of  $125,  and  that 
these  transactions  are  Inconsistent  with  the 
theory  of  an  adverse  holding  In  pursuance  of 
nnother  supposed  title.  The  company  had  a 
right,  however,  to  buy  off  a  dlspnted  claim 
if  It  desired,  and  the  circumstanpes  would 
not  stand  in  the  way  of  Its  hoIdin;r  In  pur- 
suance of  another  title.   There  la  absolutely 


no  evidence  In  flie  case  tbat  Chambers  ever 
had  title  to  the  land.  Indeed,  tiie  course  of 
both  parties  to  the  controversy  proceeds  upon 
the  theory  that  he  neva  had  title,  and  tbat 
bis  claim  thereto  was  pretended  only.  The 
acts  of  the  parties  In  taking  and  giving  pos- 
session, and  In  exercising  ownership,  speak 
BO  strongly  of  a  claim  of  r^ht  and  title  ac- 
companying them  that  we  cannot  condnde 
otherwise  than  that  Arthur,  either  singly  or 
together  with  his  father,  claimed  title  to  the 
wh<dc  Mclntlre  tract,  and  so  continued  In 
such  poBsesaton  under  such  claim  of  rl^t  un- 
til they  surrendered  to  the  Oregon  Laud  Com- 
pany, and  from  thenceforth  to  the  time  of 
the  assignment  the  company  occupied  under 
actual  claim  of  right  ezdiulvely  and  adverse- 
ly to  all  persons  whomsoever.  Tbat  the  Ed- 
wardses  intended  by  the  deed  of  Arthnr  to 
convey  tlie  whole  tract,  and  primarily  so 
agreed  with  the  Oregon  Land  Company  ve^ 
bally,  we  think  is  clearly  shown  by  the 
weight  of  the  testimony,  thus  conjoining  his 
holding  with  that  of  the  company,  with  Qie 
necessary  privity  to  establish  the  requMte 
continnlty  In  the  running  of  the  statute. 
Thenceforth  there  can  be  no  controversy  as 
to  the  character  of  the  possession.  The  hold- 
ing has  been  adverse  and  continues  down  to 
and  by  the  plaintllf. 

As  to  the  other  feature  of  the  case,  toncb- 
Ing  the  running  of  the  statute  of  limitations 
while  the  Edwardses  were  In  possession.  It 
might  be  said  that  the  Mclntlre  bond  was 
not  fully  executed,  but  it  was  so  intended  by 
the  execution  of  the  deed,  and  both  parties 
acted  upon  the  supposition  that  It  was  in 
reality '  so  executed.  The  consideration  was 
tally  paid,  except  91,200,  and  that  was  al- 
lowed to  remain  because  there  was  a  mort- 
gage to  the  school  fund  commissioners  upon 
the  premises  for  a  like  amount  at  the  time, 
which  Arttinr  concedes  he  assumed  to  pay. 
^e  fact  of  the  existence  of  this  mortgage 
was  accepted  as  a  fnlflUment  of  the  condi- 
tion that  the  Edwardses  should  execute  to 
Mclntlre  a  mortgage  for  such  balance,  and 
the  contract  was  to  all  intents  and  purposes 
fully  perfwmed  on  the  part  of  Edwards. 
Thenceforth  he  was  accountable  to  the  school 
fund  commissioners,  and  did  so  account,  as 
Thomas  says  be  made  some  payments  of  tai- 
terest  to  the  school  fund  for  Arthur,  and 
that  the  last  |G00  was  paid  by  the  Oregon 
Land  Company  about  four  years  ago,  It  hav- 
ing assumed  to  pay  the  same.  In  any  event, 
Edwards  was  entitled  to  a  deed  July  6, 1891, 
to  the  whole  tract  under  the  bond,  which  he 
claims  stands  In  the  way  of  the  running  of 
the  statute  of  limitations,  having  psld  the 
second  Installment  of  the  consideration  in 
full  by  the  tender  of  ttae  mor^ge  stipulated 
for.  But  this  condition  was"  waived,  as  well 
as  the  time  of  the  payment  of  the  second  In- 
stallment, so  that  Edwards  became  absolute- 
ly entitled  to  the  deed  at  the  time  of  the  pay- 
ment of  such  second  InstRlIment;  and  the 
statute  of  limitations  began  to  run  against 
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Mclntire  afl  of  that  date,  and  has  continued 
without  Isterrnptlon  down  to  tbe  time  of  the 
iistltution  of  tbls  Bult.  The  statute  l>eKan  to 
.un.  therefore,  against  the  Mclntlre  title  and 
oil  the  world  on  June  8,  1891. 

The  defendant  Arthur  Edwards  claims  title 
through  Mclntlre  bj  his  deed  from  the  heirs 
and  legatees,  executed  July  18,  1001,  which 
l>elDg  more  than  ten  years  after  the  statute 
began  to  run,  the}'  had  no  title  to  convey,  and 
Arthur  acquired  none. 

The  plaintiff  Is  therefore  entitled  to  the  re- 
lief demanded,  and  there  wlU  he  an  affirm- 
ance of  the  decree  of  the  court  below. 


Nev.  «1) 

MANNING  T.  BOWMAN.   (No.  1,627.) 

(Supreme  Conrt  of  Nevada.   Aug.  26,  1902.) 

AQENT— COHPaNSATION— PLEADINO— AD- 
HIS3IONS— CONCIiUSIVSH^iSS. 

1.  Where,  in  an  action  for  services  rendered 
as  agent  from  June  30,  1896,  to  June  30,  1900, 
the  answer  alleged  the  terminatioD  of  the 
agency  on  February  24,  1897,  there  is  an  ad- 
mission of  liability  for  part  of  the  time  in 
(laestion  which  will  render  a  general  verdict 
for  defendaot  erroneous,  under  Comp.  Laws 
1900,  S  31U0,  declaring  allegations  not  specially 
(.-outrovertcd  to  be  taken  as  true. 

2.  Where  the  answer  ia  an  action  for  serv- 
ices as  agent  admits  liability  for  part  of  the 
time  in  question,  the  effect  of  such  admission 
cannot  be  avoided  by  testimony  of  plaintitTs 
witnesses  Inconsistent  with  the  at^issiou. 

Appeal  fropi  district  court,  Washoe  county; 
B.  F.  Curler,  Judge. 

Action  by  A.  H.  Manning  against  Jerome 
Bowman,  as  administrator.  Judgment  for 
defendant,  and  plalntlfl  appeals.  Beversed. 

Wren  Se  Jullen.  for  ai^llant  Benjamin 
Carter,  for  respond^t 

BELKNAP,  J.  This  action  is  brought  to 
recover  Judgment  against  the  estate  of  Sam- 
uel  W.  Bowman,  deceased,  for  services  ren- 
d^ed  by  plaintiff  as  his  attorney  and  agent 
from  June  30,  1890,  to-  June  30,  1900.  An 
answer  was  filed  controverting  sdme  of  the 
allegations  of  the  complaint,  but  admitting 
that  upon  the  17tb  day  of  January,  1881,  de- 
ceased gave  a  general  power  of  attorney  to 
plaintiff  to  transact  business  for  him  In  this 
state,  "and  said  plaintiff  thereupon  became 
and  thereafter  continued  to  act  as  the  agent 
of  Samuel  W.  Bowman,  deceased,  until  on 
or  about  the  30th  aay  of  June,  1807,  when 
said  agency  was  terminated  as  hereinafter 
alleged."  Then  follows  an  allegation  that  up- 
on the  last-named  day  Samuel  W.  Bowman 
became  non  compos,  and  Incapable  of  legally 
transacting  any  business  whatever,  and  re- 
mained Incapacitated  until  his  death,  June 
30,  1900.  Before  the  trial  the  answer  was 
amended,  and  I'ebruary  24,  1807,  Instead  of 
June  30th,  fixed  as  the  day  when  Incompe- 
tency occurred.  A  jury  returned  a  general 
verdict  for  defendant.  By  It  they  must  have 
concluded  that  the  Incapacity  of  defendant 
arose  upon  the  date  fixed  by  the  amended  an- 


swer, to  wit,  February  24,  1S97.  From  June 
30,  1806,  when  the  service  commenced,  to 
February  24,  1897,  when  It  terminated,  near- 
ly eight  nnntbs  elapsed,  during  which  the 
answer  admits  plaintiff  acted  as  agent  and 
attorney  for  decedent.  The  admission  must 
be  taken  as  true  for  the  purposes  of  this  ac- 
tion. Section  3160,  Comp.  Laws  1000.  Re- 
spondent seeks  to  avoid  its  effect  by  calling 
to  his  aid  the  testimony  of  one  of  appellant's 
witnesses,  who,  upon  crosa-cxamlnatlon,  tes- 
tified that  deceased  attended  to  bis  own 
business  matters  until  February  24,  1897. 
This  cannot  help  the  case.  The  testimony  Is 
Inconsistent  with  the  admission.  In  Paige  v. 
Willet,  38  N.  Y.  31,  where  a  similar  question 
was  considered,  the  court  said:  "Such  admis- 
sions are  conclusive  upon  the  parties  litigant 
and  upon  the  court,  and  no  contradictory  evi- 
dence can  properly  be  received,  or  if  it  Is, 
either  through  Inadvertence  or  by  tacit  con- 
sent, foisted  into  the  case,  ia  oitltled  to  no 
consideration."  11  Am.  ft  Stag.  Bnc.  Law, 
p.  447. 

The  Judgment  and  order  denying  a  mo- 
tion for  a  new  trial  are  reversed,  and  cause 
remanded  for  new  trial. 

MASSBY,  a  3„  concura. 

FITZGERALD,  J.  I  think  the  Judgment 
In  this  case  should  be  for  the  plaintiff  for  the 
sum  of  $200,  being  for  eight  months*  serv- 
ices at  the  rate  of  |^  a  month,  and,  if  plain- 
tiff files  with  the  clerk  of  the  lower  court 
his  consent  to  such  a  Judgment  within  20 
days  after  the  remittitur  goes  down,  then 
such  should  be  the  Judgment  In  the  case;  but, 
If  plaintiff  falls  to  file  such  consent,  then  the 
order  denying  a  new  trial  should  be  reversed, 
and  a  nev^  trial  ordered. 


(S  lAiho,  'ttl) 
SWEET  T.  BALLBNTINB. 

(Supreme  Court  of  Idaho.  June  2,  1902.) 

CONSTITUTIONAL  LAW-POLICB  POWBR-ORAZ- 
INO  BHKSP— REGULATION. 

1.  Sections  1210,  1211,  Rev.  St.  Idaho,  pro- 
hibiting the  grazing  and  herding  of  sheep  with- 
in two  miles  ot  inhabited  dwellings,  are  a  valid 
exercise  of  the  police  powers  of  the  state. 
Affirming  Slfers  v.  Johnson  (Idaho)  Pac. 
709.  54  L.  R.  A.  785.  Under  said  statutes,  the 
owner  or  herder  of  sheep  is  only  liable  for  the 
damages  which  are  caused,  in  the  commiBsion 
of  a  trespass,  by  his  own  sheep.  In  estimating 
tbe  damages  caused  to  a  settler  by  herding  and 
grazing  sheep  within  two  miles  of  his'dwelling, 
and  on  the  pnbiic  lands,  the  number  of  live 
stock  whidL  be  has  depending  on  pasturage 
upon  said  lands  mast  be  taken  into  considera- 
tion. 

Stockslager,  J.,  dissenting. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Boise  county; 
George  H.  Stewart,  Judge. 

Action  by  Sweet  against  Samuel  Bal- 
lentlne.  Judgment  for  plaint!!!^  and  defend- 
ant appeals.  AtUrmed. 
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W.  E.  Borah,  for  appellant  Hawley  & 
Puckett,  for  reapondeDt. 

QTTARLES,  C.  J.  The  appellant  was  sued 
In  the  justice's  conrt  of  Lower  fiqnaw  Creek 
precinct,  in  and  for  Boise  county,  for  dam- 
ages alleged  to  have  been  snatalned  hy  the 
retq^randent  by  reason  of  appellant  baring 
herded  and  grazed  his  sheep  upim  the  lands 
of- the  respondent  and  within  two  mUes  of 
the  residence  of  the  respondent;  the  dam- 
ages being  alleged  to  be  the  sum  of  $200. 
On  a  trial  in  said  Justice's  conrt  respondent 
recovered  Judgment,  and  appellant  appealed 
to  the  district  court,  and  upon  a  trial  In  said 
district  court  the  respondent  recovered  a  rer- 
dlct  and  Judgment  In  the  sum  of  flOa  and 
costs.  The  appellant  moved  for  a  new  trial 
in  the  court  below,  which  was  doiled,  and 
has  appealed  to  this  court  from  the  order 
denying  a  new  trial,  and  from  the  Judgment 

The  grounds  upon  which  tbe  appellant 
moTed  for  a  new  trial,  and  upon  which  we 
are  asked  to  reverse  the  Judgment  are.  In 
brief,  that  the  Judgment  Is  contrary  to  law, 
and  against  the  evidence. 

Upon  the  first  ground  named  above  the  ap- 
pellant attacks  the  constitutionality  of  sec- 
tions 1210,  1211,  Rev.  St  1887.  It  is  con- 
tended by  appellant  that  the  said  sections 
violate  the  fourteenth  amendment  of  the  fed- 
eral constitution;  that  "it  denies  to  the  de- 
fendant and  those  who  come  under  the  stat- 
ute, equal  protectioif  under  the  law,  and  de- 
prives them  of  property  without  due  process 
of  law."  The  able  counsel  for  appellant 
ai^ues  that  the  said  statutes  are  dealing 
with  an  industry  regarded  as  legitimate,  and 
that  sheep  raiidng  and  sheep  grazing  are  "not 
yet  criminal  per  se,  and  are  Industries  which 
are  recognized  as  a  rightful  and  Important 
industry  of  the  state,  constituting  a  basis 
for  Intimate  wealth  within  the  state." 
This  argument  has  so  often  been  made,  and 
so  often  rejected  by  the  courts,  notably  In 
cases  growing  out  of  laws  prcdilbitlng  the 
sale  of  IntoxIcatlDg  liquors,  that  It  1b  hardly 
necessary  to  pursue  It  here.  In  Sifers  v. 
Johnson  (Idaho)  65  Pac.  709.  54  L.  R.  Ju 
785,  we  held  said  statutes  to  be  constltutlon- 
al,  and  a  valid  exercise  of  tbe  police  power 
of  the  state.  We  are  now  asked  to  over- 
rule that  decision.  Public  interests  require 
that  statutory  and  constitutional  construc- 
tion should  he  uniform,  and  not  vaclllatiug. 
Having  held  said  statute  valid,  nothli^  but 
the  most  serious  considerations,  such  as  hav- 
ing unquestionably  enunciated  a  rule  which 
is  contrary  to  authority  and  reason,  will 
Justify  the  court  In  reversing  Its  former  rul- 
ing, and  laying  down  a  dlftcrent  construction. 
As  said  In  Sifers  v.  Johnson,  supra,  "the  po- 
lice power  of  the  state  is  very  great."  It 
has  also  been  said  by  another  authority: 
"The  police  power  includes  all  measures  for 
the  protection  of  the  life,  the  health,  the  prop- 
erty, and  the  welfare  of  the  inhnbltaiits.  and 
for  the  yromoUou  of  good  order  and  public 


morals."  See  "The  Police  Powers  of  the 
State,"  pages  98  and  90.  by  Mr.  Russell,  and 
authorities  cited  by  bim  In  the  notes.  The 
statutes  In  qnestlon  were  enacted  for  tbe  pro- 
tection of  the  health,  the  prop«*ty.  and  wel- 
fare of  the  Inhabitants  of  this  state,  and  to 
promote  good  order.  The  statutes  cited 
make  It  unlawful  to  herd  or  graze  sheep  on 
the  lands  of  another,  or  within  two  miles  ot 
the  dwelling  of  another.  This  Is  not  a  new, 
but  an  old,  statutory  regulation  In  this  state. 
These  statutes.  Identical  with  their  preset 
reading,  were  enacted  while  Idaho  was  a  ter- 
ritory, and  first  In  ISTO,  when  they  were  en- 
acted as  local  statutes  applying  to  Altoras, 
Ada,  and  Boise  counties.  See  Laws  Idaho 
(Ninth  Sess.)  p.  110.  By  Act  Jan.  31,  1883. 
It  was  extended  to  Cassia  county.  By  Act 
Feb.  13,  1879,  it  was  extended  to  Ness  Perce 
county.  And  In  1887  said  statutes  were 
made  general,  and  Incorporated  Into  the  gen- 
eral laws  of  the  state  as  a  part  of  the  Re- 
vised Statutes.  These  statutes  were  con- 
tinued In  force  by  the  scbedole  in  our  state 
constitution.  The  act  of  congress  admitting 
Idaho  as  a  state  accepted  and  ratified  our 
state  constitution,  and  Idaho  was  admitted  a 
sovereign  state  without  restriction  upon  h«r 
powers  as  such.  We  cannot  concede  that  the 
police  powers  of  the  state  do  not  actmd  over 
the.  public  lands  wlthtn  the  state. 

In  his  work  upon  State  and  Federal  Con- 
trol of  Persons  and  Property,  Mr.  Tledmaa 
tersely  expresses  tbe  rules  governing  In  cases 
of  such  statutes.  See  quotation  from  this 
author,  in  Sifers  v.  J(HiDson,  supra.  It  is  a 
matter  of  public  hlst(H7  In  this  state  tiiat 
confilcts  between  sheep  owners  and  cattle- 
men and  settlers  were  of  frequent  occurrence, 
resulting  in  violent  breaches  of  the  peace.  It 
Is  also  a  matter  of  public  history  of  the  state 
that  sheep  are  not  only  able  to  hold  their 
own  on  the  public  ranges  with  other  live 
stock,  but  will  In  the  end  drive  other  stock 
ott  the  range,  and  that  the  herding  of  sheep 
upon  certain  territory  is  an  appropriation  of 
It  almost  as  fully  as  if  it  was  actually  in- 
closed by  fences,  and  this  Is  especially  true 
with  reference  to  cattle.  The  legislature  did 
not  deem  It  neces^ry  to  forbid  the  running 
at  large  of  sheep  altogether,  recogntelng  the 
fact  that  there  are  in  the  state  large  areas 
of  land  uninhabited,  where  sheep  can  range 
without  Interfering  with  the  health  or  sub- 
sistence of  settlers,  or  Interrupting  the  public 
peace.  The  fact  was  also  recognized  by  the 
legislature  that  In  order  to  make  the  settle- 
ment of  our  small  isolated  valleys  possible,  it 
was  necessary  to  provide  some  protection  to 
the  settler  against  tbe  Innumerable  bands  of 
sheep  grazing  in  this  state.  Settlers  need  tbe 
use  of  the  range  In  their  ImmeUnte  vlcloity 
for  their  domestic  animals.  Families  Ifriut; 
on  small  farms  must  of  necessity  ke^  aom** 
Hve  stock.  A  milch  cow  la  a  necessity  to  the 
Isolated  family  living  on  a  small  farm  miles 
from  market.  Recognizing  that,  if  sheep 
were  permitted  to  graze  at  will  in  the  settled 
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portions  of  the  state,  settlers  could  not  go 
into  the  small  valleys  and  buUd  up  homes,  the 
legislature  passed  the  statutes  Id  question  In 
ordOT  to  encourage  the  settlement  of  wild 
lands  in  this  state.  Moreover,  the  said  stat- 
utes were  passed  to  promote  good  order,  and 
preserve  the  public  peace,  and  to  prevent 
those  recurring  confllete  between  settlers  and 
the  owners  and  herders  o£  sheep  so  common 
In  the  past.  Viewed  as  a  measure  to  preserve 
good  order  ana  peace,  to  prevent  conflI(ft8 
which  violate  the  peace,  to  protect  the  health 
and  comfort  of  citizens  of  the  state,  and  to 
promote  and  encourage  the  settieraeut  and 
development  of  the  state,  the  said  statutes 
are  wise  and  beneficent,  and  must  be  so  rec- 
ognized by  all  persons  who  are  acquainted 
with  the  conditioDS  in  this  state,  past  and 
present.  Nullify  the  statutes  in  question,  or 
emasculate  their  provisions  by  holding  that 
they  are  unconstitutional,  or  that  a  settler 
cannot  recover  damages  by  reason  of  sheep 
destroying  all  the  forage  grasses  around  bim, 
and  the  beneQcent  objects  of  the  statutes  are 
defeated;  and  the  result  will  be,  in  the  end, 
that  isolated  settlements  must 'be  abandoned, 
and  the  land  in  the  state  become  one  im- 
mense sheep  pasture,  to  the  detriment  of  the 
farming  and  mining  Interests;  and  settlement 
of  the  public  Iiuids  will  be  retarded;  the 
building  up  of  homes  on  the  public  domain 
win  almost  stop.  Now  It  Is  the  policy  of  our 
la'WB,  both  state  and  federal,  to  encourage  the 
settlement  of  the  public  lands  and  the  build- 
ing of  homes  thereon.  This  Is  a  wise  policy, 
and  In  its  furtherance  the  statutes  In  ques- 
tion wo-e  enacted.  And  In  line  with  said  pol- 
icy the  federal  government  has  not  only  held 
out  Inducements  to  settlers  to  locate  upon  the 
public  lands,  surveyed  and  unsurveyed,  but 
has  made  It  a  criminal  offense  for  any  per- 
sons or  person  to  fence  any  of  the  pnbllC' 
lands  of  the  United  States,  except  where  they 
In  good  faith  Intend  to  acquire  title  thereto 
under  the  land  laws  of  the  United  States. 

Tbe  contentions  of  appellant  are  to  some 
extent  InconslstenL  He  argnes  that  sheep 
men  have  a  right  to  pastufe  the  public  do- 
main, and  have  a  property  Interest  In  the 
grasses  growing  thereon,  and  at  the  same 
time  contends  that  settlers  do  not  own  tbe 
grass  on  the  public  land  within  two  miles  of 
their  residences,  and  cannot  recover  dam- 
ages for  loss  of  such  grass  when  destroyed 
by  sheep  In  violation  of  the  statutes.  The 
argument  proves  too  much.  If  the  statutes 
In  question  violate  the  fourteenth  amend- 
ment of  the  constitution  by  depriving  sheep 
owners  of  property  grass  within  two  miles 
of  dwellings  without  due  process  of  law,  we 
cannot  see  how  It  can  he  contended  that  the 
settler,  who  has  been  encouraged  by  the 
owner,  the  general  government,  to  settle  upon 
its  lands,  has  no  property  interest  In  the 
grasses  growing  upon  such  lands.  Have  the 
sheep  owners  the  exclusive  right  to  the 
grasses  growing  on  the  public  lands,  and  the 
pettier  no  right  to  the  same?   The  owners  of 


sheep  do  not  permit  them  to  roam  at  will, 
but  they  are  under  the  Immediate  control  of 
herders,  who  have  shepherd  dogs  with  them, 
and  wherever  they  graze  they  take  full  pos- 
session of  the  range  as  effectually  as  If  the 
lands  were  fenced.  The  evidence  In  this  case 
shows  that  apiwllant's  herder,  with  bis  dogs, 
was  chasing  the  cattle  of  respondent  In  the 
Immediate  vicinity  of  respondent's  home.  It 
Is  a  matter  of  common  observation  and  expe- 
rience that  sheep  eat  the  herbage  closer  to 
the  ground  than  cattle  or  horses  do,  and, 
their  hoofs  being  sharp,  they  devastate  and 
kill  tbe  growing  vegetation  wherever  they 
graze  for  any  considerable  time.  In  the  lan- 
guage of  one  of  the  witnesses  In  this  case: 
"Just  as  soon  as  a  band  of  sheep  passes  over, 
everything  disappears,  the  same  as  if  fire 
passing  over  It."'  It  Is  a  part  of  the  public 
history  of  this  state  that  the  Industry  of 
raising  cattle  has  been  largely  destroyed  by 
the  encroachments  of  Innumerable  bands  of 
sheep.  Cattle  will  not  graze,  and  will  not 
thrive,  upon  lands  where  sheep  are  grazed 
to  any  great  extent. 

Tbe  statutes  In  question  make  It  a  trespass 
for  the  owner,  or  person  having  the  charge  of 
sheep,  to  graze  or  herd  them  within  two  m^les 
of  tbe  dwelling  of  another.  These  statutes 
make  it  a  nuisance  to  graze  or  herd  sheep 
within  two  miles  of  another.  As  a  penalty 
for  committing  such  trespass,  tbe  trespasser 
must  pay  to  the  Injured  party  all  damages 
that  he  has  sustained.  This  Is  In  the  nature 
of  a  penalty,  and  tbe  only  penalty  prescribed 
In  tbe  statutes.  The  statutes  recognize  a 
property  Interest  In  the  grasses  growing  on  the 
public  domain,  within  two  miles  of  the  dwell- 
ing of  a  settler.  In  common  with  others,  but 
exclusive  as  against  the  owners  and  berdero  of 
sheep,  "Who  are  prohibited  from  grazing  or- 
herding  sheep  within  two  miles  of  Inhabited 
dwcUhigs.  Can  it  be  said  that  tbe  settler  Is 
not  Injured  when  sheep  are  herded  and  grazed 
all  around  his  home,  and  the  vegetation  th^e- 
by  destroyed?  His  Injury,  ao  far  as  the  grass 
alone  Is  concerned,  depends  upon  drcumstan- 
ces.  If  he  only  has  one  cow  to  pasture,  he  Is 
not  damaged  or  injured  as  much  as  If  be  has 
ten.  He  may  be  damaged  by  having  to  smell 
dead  sheep,  or  by  having  to  use  water  pollut- 
ed by  them,  or  by  actual  Injury  to  his  own 
land  or  Improvements  by  reason  of  sheep  be- 
ing grazed  or  herded  thereon.  The  smell  of 
sheep  is  offensive  to  many  persons,  and  espe- 
cially so  where  they  are  herded  la  large  bands. 
Our  legislature,  In  section  8620,  Rev.  St  1887, 
has  defined  a  nuisance  as  follows:  "Anything 
which  Is  Injurious  to  health  or  la  indecent  or 
offensive  to  the  senses,  or  an  obstruction  to 
the  free  use  of  property,  so  as  to  Interfere  with 
the  comfortable  enjoyment' of  life  or  proper- 
ty," etc.  If  large  bands  of  sheep  are  permit- 
ted to  be  herded  or  grazed  around  the  yards 
and  homos  of  settlers.  It  would  certainly  Inter- 
fere with  their  comfortable  enjoyment  of  life 
and  property.  It  is  a  matter  of  common  ex- 
perience that  a  large  band  of  sheep  to  the 
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windward  affects  one's  sense  of  smell  when  at 
B  considerable  distance  away.  It  la  argued 
by  appellant  tbat  ttae  statutes  In  question 
arbitrarily  fix  the  distance  at  two  miles  from 
inhabttdd  dwdUngs,  wltbln  which  sheep  may 
be  grazed  or  herded,  and  that  this  provisloa 
Is  arbitrary  and  unreasonable.  The  same  ob- 
JectifMi  could  be  made  if  the  distance  was 
tixed  at  two  feet,  or  two  hundred  feet,  or 
two  hundred  yards,  Instead  of  two  miles.  We 
think  the  proper  bounds  within  which  sheep 
should  not  be  grazed  or  herded,  with  relation 
to  the  homes  of  otbers,  is  a  matter  of  legisla- 
tive, and  not  Judicial,  discretion.  The  legis- 
lature, being  authorized  to  prohibit  the  run- 
ning at  large  of  sheep,  are  authorized  to  pro- 
hibit the  grazing  or  herding  the  same  within 
two  miles  of  inhabited  dwelllDgs,  and  this 
court  Is  not  authorized  to  disturb  the  legisla- 
tive decision  In  this  respect.  It  Is  true  that 
the  statutes  in  question  interfere  to  some  ex- 
tent with  the  raising  of  sheep,  but  they  apply 
to  all  people  In  the  same  class,  and  as  to 
whether  the  public  generally  shall  suffer  In- 
convenience, or  whether  the  sheep  owners 
and  sheep  herders  shall  be  Inconvenienced,  Is 
a  matter  for  l^islatlve  determination.  Mr. 
Tiedman,  In  his  worli  on  State  and  Federal 
Control  of  Persons  and  Property,  at'  page  732, 
apealclng  atraut  the  principle  in  question,  very 
trltdy,  and  we  think  correctly,  says:  "It  is 
clearly  within  the  legislative  discretion  to  de- 
termine whether  the  private  Interest  or  the 
public  good  shall  yield  In  a  case  where  the 
two  are  antagonistic,  and  to  prohibit  or  per- 
mit the  doing  of  what  promotes  the  public  wet. 
fare,  and  at  the  same  time  causes  personal 
discomfort  or  Injury;  and  Its  Judgment  cannot 
be  subjected  to  a  review  by  the  courts.  The 
courts  cannot  reverse  the  legislative  decree  In 
such  a  case;  It  Is  not  in  any  sense  a  Judicial 
question.  But  ttie  police  power  of  the  legls- 
luture,  In  reference  to  the  prohibition  of  nui- 
sances, Is  limited  to  the  prohibition  or  regula- 
tion of  those  acts  wlilch  Injure  or  othei'wiae 
Int^ere  with  the  rights  of  others."  In  accorU 
wKb  this  wise  principle,  we  think  that  It  is 
competent  for  the  legislature  to  promote  the 
welfare  of  the  public  by  providing  that  sheep 
shall  not  be  herded  or  grazed  within  two  miles 
of  inhabited  dwellings.  These  statutes  were 
not  intended  to  prevrat  owners  from  grazing 
sheep  upon  their  own  lands,  although  situated 
within  two  miles  of  the  dwtiling  of  another. 
The  evidence  In  the  case  of  Slfers  v.  Johnson, 
supra,  summarized  in  the  opinion,  shows  con- 
ditions under  which  Isolated  settlers  would 
have  to  live  if  no  protection  was  afforded  them 
by  law.  After  a  full  consideration,  we  are 
compelled  to  reaffirm  the  validity  of  the  stat- 
utes in  question,  and  affirm  the  decision  of 
this  court  In  Sifers  v.  Johnson  (Idaho)  65 
Pac.  709,  64  L.  R.  A.  785. 

It  is  contended  that  the  evidence  does  not 
support  the  verdict,  but  this  contention  is 
principally  based  upon  the  idea  that  destroy- 
ing grass  on  the  public  domain,  within  two 
miles  of  a  settler's  dwelling,  by  herding  and 


grassing  sheep  thereon,  does  him  no  Injury 
for  which  he  can  recover  damages.  What 
we  have  hereinbefore  said  disposes  of  this 
contention  against  the  api>ellunt.  We  have 
carefully  examined  the  evidence  in  the  ease, 
and,  while  we  And  it  conflicting,  yet  we  find 
evidence  supporting  the  verdict  Plaintiff 
stated  tbat  the  damages  to  his  own  land, 
by  reason  of  appellant's  sheep  being  herded 
and  grazed  thereon,  and  destroying  the  grass, 
amounted  to  $50;  that  by  reason  of  the  grass 
being  destroyed  In  the  vlcioi^,  and  witbln 
two  miles  of  his  dwelling,  he  was  compelled 
to  go  frequently  from  two  to  five  miles  to 
look  after  his  cattle,  to  his  Injury  In  the 
sum  of  and  was  compelled  to  pay  $C0 
for  hay,  which  he  would  not  have  had  to 
purchase  but  for  the  destruction  of  said 
grasses  by  said  sheep.  The  verdict  was  for 
$100,  and  the  jury  evidently  Iwlleved  and 
accepted  the  evidence  of  the  respondent,  and 
based  their  verdict  thereon,  which,  undw 
former  decisions  at  this  court,  we  cannot 
disturb. 

One  of  the  errors  assigned  ia  that  tbe 
court  permitted-  the  witness  Ireton  to  answw 
the  following  question:  "Q.  Taking  as  the 
fact  that  he  had  the  amount  of  stock  tliat 
be  testified  to  upon  the  stand,  what  damage 
could  have  been  done  to  him  tlila  year  by 
reason  of  the  grass  having  been  eaten 
on  his  uninclosed  land  west  of  his  dwelling 
house,  and  on  the  public  domain  within  two 
miles  west  of  his  dwelling  house?"  In  ao- 
swer  to  the  objection,  the  court  said:  "He 
may  answer  if  he  knows."  The  witness 
then  answered:  "Well,  at  a  low  estimate, 
I  would  think  $100.00."  On  cross  examina- 
tion, the  witness  stated  that  his  estimate 
was  a  mere  honest  guess,  but  appellant  did 
not  move  to  have  the  answer  to  the  aforesaid 
question  stricken  out.  We  do  not  think  tbat 
the  action  of  the  court  in  permitting  him  to 
answer  the  question,  being  restricted  by  the 
court  to  Ilia  own  knowledge,  was  error.  A 
motion  to  strike  said  answer  would  have 
been  proper^  and,  if  made,  should  have  been 
sustained.  It  Is  also  shown  in  the  evidence 
that  the  sheep  of  one  Prank  ManviUe  were 
herded  and  grazed  within  two  miles  of  fbe 
dwelling  of  the  respondent  But  the  evi- 
dence of  respondent  was  directed  to  the  dam- 
age done  by  the  sheep  of  appellant  dnrins 
the  50  days  that  they  were  herded  and  graz- 
ed on  hla  land,  and  around  his  home.  In  the 
spring,  and  to  that  done  by  them  on  tbelr 
second  trip  in  the  fall.  Of  course,  nndw  the 
law,  appellant  Is  not  responsible  to  respond- 
ent for  damages  sustained  by  the  latter  bj 
reason  of  the  trespassing  of  sheep  ot  other 
people. 

The  statutes  In  question  give  to  the  injut^ 
ed  party  double  damages  for  the  second  tres- 
pass. Respondent  testified  that  the  iojnry 
to  his  own  land,  by  reason  of  Its  being  In- 
jured while  wet  and  covwed  with  soft  snow, 
and  washing  in  gullies  as  a  result  thereof, 
was  $200.  This  evidence  was  takm  from  the 
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Jury  Taj  tbe  court  on  tbe  Idea  Uiat  it  was  not 
spec-iflcally  alleged  In  the  complaint  Under 
the  deulala  In  the  sixth  paragraph  of  the  de- 
fendanf  a  answer,  we  think  that  said  evi- 
dence was  within  the  lasuea  raised,  and  that 
aame  ^ould  not  have  been  takrai  from  the 
Jury,  bnt,  as  respondent  has  not  appealed, 
that  error  Is  of  no  avail,  and  we  only  refer 
to  It  for  the  purpose  of  showing  that  the 
actions  and  rulings  of  the  district  court  com- 
plained of  by  the  appellant  were  not  preju- 
dicial to  falm,  and  consequently  do  not  au- 
thorize a  reversal. 

Tlie  Judgment  of  the  district  court  is  af- 
firmed. Costs  awarded  to  respondent 

SULLIVAN,  J.,  concurs. 

STOCKSLAGER,  J.  (dissenting).  I  cannot 
concmt  with  my  associates  In  this  case.  This 
suit  Involves  the  ctmstltutlonallty  of  section 
1211  of  the  Revised  Statutes  of  the  state  of 
Idaho.  This  statute  has  been  npon  the  stat- 
ute books  of  the  state  for  a  number  of  years, 
and  has  been  practically  a  dead  letter  until 
■  within  the  last  two  yeai's,  seemingly  con- 
ceded by  bench  and  bar  to  be  void.  The 
only  theory  upon  which  It  Is  assumed  to  sus- 
tain this  exceptional  statute  Is  that  it  is  a 
legitimate  exercise  of  the  police  power  of 
the  state.  It  Is  assumed  that  it  was  passed 
as  a  police  regulation.  WIthhi  cortaln  lines 
»nd  limitations,  the  police  power  of  the  state 
may  undoubtedly  control  the  aftatrs  within 
the  state  In  the  interests  of  the  peace,  mor- 
als, ^od  order,  and  welfare  of  tbe  citizens 
thereof.  But  it  has  never  been  held,  and  It 
would  be  not  only  a  new,  but  a  dangerous, 
precedent  to  hold,  that  under  tbe  pretense 
of  police  regulation,  you  could  give  to  one 
citizen  an  advantage  over  another  in  the 
mere  matter  of  the  use  of  the  public  domain, 
or  bi  the  mere  matter  of  general  privileges 
and  advantages. 

In  the  case  of  the  New  Orleans  Gaslight 
Co.  T.  Louisiana  Light  &  Heat  Froductug  & 
Manufacturing  Co.,  115  U.  S.  650,  6  Sup.  Ct 
252,  20  L.  Ed.  516,  Mr.  Justice  Harlan  said: 
"The  definition  of  police  power  must  be  tak- 
en subject  to  tbe  conditions  that  the  state 
cannot  in  its  exercise,  for  any  purpose  what- 
ever, «icroach  upon  the  powers  of  the  gen- 
eral government  or  rights  granted  or  secur- 
ed by  the  supreme  law  of  the  land."  Again, 
!t  is  said  In  the  case  of  Ex  parte  WhltweU 
(Cal.)  82  Pac.  871.  19  L.  R.  A.  727,  35  Am. 
St  Bep.  IBZ:  "If  a  statute  purporting  to 
have  been  enacted  to  protect  the  public 
health,  public  morals,  or  the'  public  safefy 
has  no  real  or  substantial  relation  to  those 
things,  or  to  a  palpable  lnvasi<m  of  rights 
secured  by  fundamental  law,  It  Is  the  duty 
of  the  courts  to  so  adjudge,  and  thereby  give 
effect  to  the  constltutiou."  Quoting  again 
from  tbe  supreme  court  of  the  United  States, 
In  lAwton  T.  Steele.  151  U.  8.  133,  14  Sup. 
OL  490,  38  L.  Bd.  38.-;,  It  enld:  "To  justify 
the  statute  In  thus  interposing  Its  authority 
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In  behalf  of  the  public,  it  must  appear  that 
the  Interests  of  the*  public  generally,  as  dis- 
tinguished from  those  of  a  particular  class, 
requli-e  such  Interfprence;  and,  second,  tiiat 
the  means  are  reasonable,  and  necessary  for 
the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  npon  Individuals.  The 
legislature  may  not,  under  the  guise  of  pro- 
tecting the  public  Interest,  arbitrarily  Inter- 
fere witli  private  business,  or  impose  un- 
usual and  unnecessary  restrictions  upon  law- 
ful occupations.  In  other  words.  Its  deter- 
mination as  to  what  la  a  proper  exercise  of  its 
police  power  h  not  final  or  conclusive,  but 
Is  subject  to  the  supervision  of  the  courts." 

It  Is  apparent,  therefore,  that  If  this  statute 
Is  in  fact  not  an  exercise  of  the  police  power 
of  the  state,  but  an  attempt,  under  the  guise 
of  police  power,  to  unneoesHarlly  Intei4a% 
with  individual  rights,  and  to  give  to  cer- 
tain Individuals  certain  rights  and  privileges 
not  allowed  to  others.  It  cannot  be  sustained. 
Or  If,  by  reason  of  the  statute,  equal  protect 
tion  of  the  law  is  denied,  then  It  Is  in  viola- 
tion of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  and  In  the 
language  of  Justice  IZarlan,  just  quoted,  *1s 
a  palpable  invasion  of  the  riglits  secured  by 
tbe  fundamental  law." 

Is  it  because  the  morals  of  the  community 
are  Imperiled  that  this  law  has  been  resur- 
rected from  Its  sleep  of  years,  or  Is  It  because 
It  Is  deemed  an  Inconvenience  to  other  Indus- 
tries to  hare  sheep  grazing  upon  certain  parts 
of  the  public  domain?  Is  it  an  exercise  of 
the  police  powers  of  the  state  to  say  that, 
'When  the  horses  eat  the  grass  upon  the  public 
domain.  It  has  no  value,  and  the  resident  can- 
not recover  the  value  thereof,  while.  It  sheep 
eat  It,  It  has  a  value,  and  tbe. resident  can 
recover  the  value  of '  the  same?  Undoubt- 
edly, residents  can  and  should  recover  fw 
trespasses  upon  their  Individual  lands,  but 
h^  la  a  statute  which  gives  damages  be- 
cause of  the  eating  of  tbe  grass  upou  the  pub- 
lic domain,  provided  the  eating  is  by  sheep. 
Is  this  a  police  regulation,  or  an  attempt  to 
fence  off  by  statute  a  certain  portion  of  the 
public  domain  for  the  Convenience  of  cattle 
men,  horsemen,  or  ranchers,  or  any  one  ex- 
c^t  owners  of  certain  kinds  of  herds! 

The  opinion  of  the  majority  of  the  court 
is  to  tbe  effect  that  not  only  may  you  pto- 
hlbit  sheep  from  grazing  within  two  miles 
of  a  residence,  but  the  resident  is  entitled  to 
the  value  of  the  grass  which  may  be  destroy- 
ed or  eaten  by  sheep  wltbln  two  miles  of  a 
residence,  although  this  grass  be  growing 
upon  public  domain.  It  la  certainly  clear  to 
the  unprciJudlced  mind  that  this  grass  does 
not  belong  to  the  resident,  or  to  any  other 
stock  men.  They  have  no  property  Interest 
In  It  whatever.  Yet  here  is  a  statute  by 
which  they  may  sue  and  recover  tbe  value  of 
that  which  does  not  belong  to  them,  and  In 
which  they  liave  no  Interest  It  belongs  to 
the  government  which,  by  license,  all  are 
permitted  to  enjoy;  yet  this  statute,  as  now 
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conatrued,  permits  parties  to  recover  the  val- 
ue thereof  (the  grass),  although  it  is  not  hia, 
and  never  "was,  and  permits  him  to  rrcover  It, 
not  from  any  one  who  may  take  It,  hut  from 
the  sheep  men  alone.  Any  other  Individual 
may  graze  It  off,  cut  It  off,  bum  it  oEC,  and 
the  resident  cannot  complain;  but,  if  a  sheep 
owner,  takes  it,  it  Immediately  has  a  value 
to  the  resident,  and  he  la  entitled  to  recover 
the  full  price  thereof.  I  do  not  think  that 
this  Is  io  any  sense  a  police  regulation,  or 
equal  protection  under  the  law.  It  Is  the 
most  vicious  form  of  class  legislation,  and  it 
will  not  do  to  call  such  apparent' violation  of 
the  fundamental  rules  of  right  a  legitimate 
exercise  of  the  police  power  of  the  state. 
Classifications,  when  made,  must  be  based 
upon  some  rule  of  substantial  difference, 
which  of  Itself  naturally  makes  the  distinc- 
tion. 

In  a  very  recent  decision  of  the  supreme 
court  of  the  United  States  (Railroad  Co.  v. 
EUis,  1C6  TJ.  S.  150,  17  Sap.  Ct.  255,  41  L.  Ed. 
066),  It  is  said:  "dassiflcatlons  cannot  be 
made  arbitrarily.  The  statute  cannot  say 
that  all  white  men  shall  be  subject  to  the 
payment  of  attorney's  fees  of  parties  suc- 
cessfully suing  them,  and  all  black  men  not 
It  must  not  say  that  all  men  of  a  certain 
age  shall  be  alone  thus  subjected,  or  all 
men  possessed  of  wealth.  These  are  distinc- 
tions which  do  not  furnish  any  proper  basis 
for  the  attempted  classtflcatlon.  That  must 
always  rest  upon  some  difference  which  bears 
a  reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classlflcation  Is  pro- 
posed, and  can  never  be  made  arbitrarily,  and. 
without  such  basis.  No  duty  rests  more  Im- 
pressively upon  the  court  than  the  enforce- 
ment of  this  constitutional  provision  intend- 
ed to  secure  that  equality  of  rights  which  Is 
the  foundation  of  our  government."  To  the 
same  effect,  see  Cooley,  Const.  Llm.  S  391; 
People  V.  Glllson,  109  X.  T.  3S0,  17  N.  E.  343, 
4  Am.  St.  Rep.  465. 

Now  let  us  concede,  for  the  sake  of  argu- 
ment, and  to  meet  one  statement  In  the  ma- 
jority opinion,  that  the  smell  of  sheep  might 
be  offensive  to  some  people,  and  that  it  might 
be  said  that  their  grazing  near  a  resident 
would  for  other  reasons  be  offensive.  All 
this  may  be  granted;  yet  where  is  the  dis- 
tinction so  far  as  the  value  of  the  grass  is 
concerned?  The  legislature  might  say  that, 
by  reason  of  their  smell,  they  should  not 
come  within  a  certain  distance  of  a  resi- 
dence; but  this  statute  goes  further,  and 
says  that  they  cannot  only  not  come  there, 
but  that  if  they  eat  the  grass,  while  there, 
the  resident  owner  may  recover  the  value 
thereof.  Now,  as  a  matter  of  police  regula- 
tion, how  can  the  value  of  the  grass  be  fixed 
or  taken  away  because  of  the  offensive  odor 
of  the  animal  which  eats  It?  We  point  to 
these  things  for  the  purpose  of  showing  that 
this  statute  is  not  designed  simply  to  protect 
those  who  might  deem  It  offensive  to  have 
sheep  near  them,  but  U  designed  simply  to 


give  an  advantage  upon  public  domain.  It  is 
an  effort  at  class  legislation,  and,  }t  it  can 
be  established  with  reference  to  sheep  men, 
there  Is  no  reason  why  the  legislature  cnnnot 
proceed  further,  and  proscribe  any  particular 
industry  that  It  sees  fit  to  proscribe.  I  am 
clearly  of  the  opinion  that  such  law  Is  uncon- 
stitutional and  void.  I  am  further  of  the 
opinion  that,  In  any  view  of  the  law.  It  was 
never  the  design  of  the  legislature  to  provide, 
as  an  element  of  damages  under  this  law,  the 
value  of  the  grass  upon  the  public  domain, 
and  that  such  law  does  not  permit  the  recov- 
ery, as  an  element  of  damages,  of  the  value 
of  the  grass  which  belongs  to  the  govern- 
ment 

Thcr^  Is  another  feature  of  this  case, 
which  It  Is  not  necessary  to  discuss  at  length; 
but  it  clearly  appears  in  the  record  that, 
prior  to  the  time  that  the  sheep  of  the  de- 
fendant went  upon  the  ground,  other  sheep 
had,  the  same  season,  and  shortly  before, 
crossed  over  the  same  ground.  Witness  for 
the  plaintiff  testified  that,  by  reason  of  their 
passing  over  the  ground,  the  grass  Is  entirely 
destroyed;  yet  this  plaintiff  is  permitted  to 
recover,  from  the  owner  of  the  band  of  sheep 
which  came  after  the  destruction,  ftn-  the 
value  of  the  grass.  In  other  words,  thia 
law,  which  Is  exceptional  and  unusual  in  it- 
self, Is  so  construed  as  to  permit  of  the  most 
pronounced  injustice  being  done  the  she^ 
owner,  as  It  permits  the  recovery  of  damages 
whether  his  herd  did  the  damage  or  not,  and 
for  grass  which  does  not  belous  to  tbe  man 
who  is  bringing  the  salt. 

On  Rehearing. 

{Aug.  25,  1902.) 

SULLIVAN,  J.  A  petition  for  a  rehearins 
has  been  filed  In  this  case,  and  It  Is  therein 
contended  that  as  the  raising  of  sheep  is  a 
legitimate  and  lawful  Industry,  and  not  crim- 
inal In  Its  nature,  the  legislature  cannot  un- 
der the  guise  of  police  power,  regulate  and 
control  it  so  as  necessarily  to  Interfere  with 
its  pursuit,  unless  such  Interference  and  con- 
trol are  absolutely  essential  to  the  peace  and 
good  order  of  the  community.  And  it  is  con- 
ceded that  the  legislature  may  go  to  almost 
any  extent  In  dealing  with  persons  who  are 
doing  things  which  are  nuisances  per  se,  or 
pursuing  avocations  hurtful  or  criminal  per 
se.  And  It  Is  contended  that  the  proof  must 
be  much  stronger,  the  necessity  much  more 
clearly  established,  In  the  one  case  Uian  in 
the  other.  Counsel  also  contends  that  there  is 
nothing  to  disclose  a  necessity  for  coDtroUiug 
the  sheep  business,  in  any  manner,  by  po- 
lice regulations:  that  this  attempt  to  regu- 
late and  control  It— burden  It  by  the  law  un- 
der consideration— is  simply  an  effort  on  the 
part  of  the  legislature  to  give  a  part  of  the 
public  domain  to  settlers,  or  to  other  classes 
of  stock  men,  under  the  guise  of  police  retn- 
latlons. 

We  cannot  agree  with  those  contentlwu. 
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That  sheep  ralalog  la  a  legitimate  indus- 
ti7  in  this  state  Is  Dot  questioned,  and  It  Is 
well  known  that  It  Is  one  of  the  great  in- 
dustries of  the  state.  From  the  Information' 
that  we  have,  we  think  that  there  are  at  the 
present  time  3,000,000  of  sheep  now  feeding 
In  this  state.  Blaine  connty  alone  has  over 
600,000  Bbeep  assessed  within  Its  borders  this 
year  (1902).  A  large  amount  of  capital  Is  In- 
vested In  that  business,  and  the  sheep  own- 
ers of  the  state  are  thoroughly  organized, 
energetic,  and  very  watchful  of  their  Inter- 
ests In  this  state.  But  It  Is  ioo  well  settled 
to  require  citation  of  authorities  that,  In  eTery 
state  of  this  Union,  the  keeping  and  man- 
agement of  live  stock  Is  under  police  regula- 
tion. 2  Tied.  Cont.  of  Pers.  &  Prop.  p.  838. 
That  authority  states,  on  page  838,  as  fol- 
lows: 'The  clash  of  Interests  between  stock- 
raising  and  farming  calls  for  the  Interference 
of  the  state  by  the  institution  of  police  regu- 
lations, and  whether  the  regulations  shall 
subordinate  the  stock-raising  Interest  to  that 
of  farming,  or  vice  versa,  •  •  •  is  a  mat- 
ter for  the  legislative  dUKretlon,  and  la  not  a 
Judicial  question." 

The  history  of  this  state  for  the  past  25 
y^rs  shows  that  the  encroachment  of  the 
sheep  Industry  on  that  of  the  cattle  Industry 
has  virtually  driven  the  cattle  industry,  as  it 
was  conducted  15  or  20  years  ago,  out  of  the 
state;  that  frequent  conflicts  occurred  between 
sheep  and  cattle  men,  resulting  in  serious 
breaches  of  the  peace,  In  which  many  human 
lives  have  been  lost.  Many  of  those  occur- 
red prior  to  the  admission  of  Idaho  to  the 
Union  of  states,  In  1890,  since  which  time 
the  population  has  more  than  doubled,  and 
much  of  the  public  land  within  the  state  has 
been  settled  upon,  and  Is  now  occupied  by 
small  farmers,  each  usually  holding  160  acres 
of  land.  And  the  clash  now  Is  between  the 
sheep  men  and  the  farmer,  and,  as  stated  by 
the  authority  pbove  cited,  the  keeping  of  live 
stock  Is  under  police  regulation,  and  when 
there  la  a  clash  of  Interests,  as  between  stock 
men  and  farmers,  It  Is  within  the  discre- 
tion of  the  l^slature  to  subordinate  the 
sheep  Industry  to  that  of  farming,  as  has 
been  done  In  this  state.  As  to  which  one  of 
the  two  Industries  shall  be  made  subordinate 
la  a  matter  of  legislative  discretion,  and  is 
not  a  Judicial  question.  The  legislature  has 
-virtually  declared.  In  the  sections  of  the  stat- 
utes under  consideration,  that  the  sheep  in- 
dustry shall  be  subordinate  to  that  of  farm- 
ing, and,  in  case  of  hardship  to  that  Indus- 
try under  the  law,  the  legislature  only  has 
the  power  to  remedy  the  matter. 

This  court  cannot  set  up  Its  judgment, 
against  that  of  the  legislature,  as  to  the  wis- 
dom of  the  enactment  of  said  law.  The  legis- 
lature no  doubt  did,  as  It  had  a  right  to  do, 
consider  the  peace,  quiet,  and  comfort  of  the 
nmall  farmers  of  the  state,  and  legisinte,  in 
their  Interest,  as  against  the  rights  of  sheep 
ownera  to  graze  and  herd  their  large  flocks 


of  sheep  In  close  proximity  to  the  farmer's 
habitation.  The  clouds  of  dust  raised  by 
large  flocks  of  shee^  In  and  about  one's 
residence  in  this  desert  country  are  unques- 
tionably offensive  to  the  senses,  and  might 
be  Injurious  to  health.  And  as  to  the  con- 
tention that  the  legislature  cannot,  under  the 
guise  of  police  power,  regulate  and  control 
a  l^Itlmate  industry  unless  It  Is  absolutely 
essential  to  the  peace  and  good  order  of  the 
community,  we  would  say  that  where  there 
Is  an  Irreconcilable  difference  (conflicts  all 
over  the  state)  between  two  legitimate  in- 
dustries; where  the  peace  and  good  order  of 
the  community  has  often  been  broken  by 
clashes  between  representatives  of  such  in- 
dustries; and  where. the  history  of  the  state 
clearly  shows  that  the  comfort  of  many  of 
the  residents  of  the  state  Is  Interfered  with 
by  herding  and  grazing  flocks  of  sheep  near 
their  habitations,— those  facts  are  proof  suf- 
flclent  to  show  that  It  Is  absolutely  essential 
to  the  peace,  good  order,  and  comfort  of  many 
of  the  residents  of  the  state  for  the  l^slature 
to  regulate  such  Industry.  That  being  true, 
then  as  to  whether  police  regulations  shall  be 
passed  Is  a  matter  for  legislative  discretion, 
and  Is.  not  a  Judicial  question. 

If  there  be  hardship  or  Injustice  In  the  law, 
It  must  be  relieved  by  legislative  enactment 
While,  personally,  I  think  the  limit  of  two 
miles  In  each  direction  from  an  Inhabited 
dwelling,  as  provided  by  said  law,  is  greatar 
than  Is  absolutely  necessary  to  protect  the 
inba'bitant,  I  cannot,  for  that  reason,  set  my 
opinion  against  that  of  the  legislature,  and 
bold  the  law  unconstitutional,  as  It  Is  settled 
by  competent  authority  that,  la  such  a  case, 
it  is  a  matter  of  leglslattve  discretion,  and 
Is  not  a  Judicial  question.  - 

As  to  said  act  being  class  or  special  legisla- 
tion, I  do  not  think  there  Is  anything  In  that 
contention.  It  Is  well  settled  that  a  law  la 
not  special  In  character  "If  all  pnrsona  subject 
to  It  are  treated  alike,  under  similar  drcum- 
stances  and  conditions,  In  respect  both  of  the 
privileges  conferred  and  liabilities  Imposed." 
Railway  Co.  v.  Mackey,  127  tJ.  S.  205,  8  Sup. 
Ct.  1101,  82  L.  Ed.  107.  It  cannot  be  aeriously 
contended  that  said  law  Is  class  l^slation  be- 
cause It  does  not  Include  cattle  and  horses,  as 
well  as  Sheep,  as  the  habits  and  nature  of  the 
animals,  their  effects  on  the  land  on  which 
they  graze,  are  not  the  same.  However,  the 
law  under  consideration  treats  all  sheep  men 
alike,  under  similar  circumstances  and  condi- 
tions, In  respect  both  of  the  privileges  confer- 
red and  the  Uablllttes  Imposed,  and  la,  for 
that  reason,  not  class  legislation,— no  more 
than  the  law  not  requiring  one  to  fence 
against  hogs  Is  class  legislation  against  the 
hog  grower:  nor  does  that  deny  him  equal 
protection  under  the  law.  The  statute  In 
question  affords  the  aame  protection  to  the 
sheep  raiser  as  It  does  to  other  citizens.  It 
protects  him  against  the  nuisance  of  having 
lands  aronnd  Us  dwelling  used  as  herding  or 


Digitized  by  Google 


1002 


0»  PACIFIC 


REPORTER. 


(ItUbo 


grazing  groands  Cor  aheep.  That  statute  la 
general  In  its  terms,  and  affords  protection  for 
all  and  to  all  alike. 

The  fj^Tlog  of  damages  for  the  destruction 
of  grasses  on  the  public  domain,  by  sheep 
within  two  miles  of  the  dwelling  of  a  settler, 
18  not  based  upon  the  idea  that  the  settler 
has  a  vested  property  right  In  such  grasses. 
The  settler  Is  permitted,  under  the  law,  to  re- 
cover Buph  damages  as  a  penalty  against  the 
petitioner,  because  the  latter  has  done  that 
which  the  law  forbids  and  makes  unlawful. 
The  legislature  saw  fit,  in  Its  wisdom,  to  fix 
the  amount  of  damages  thus  sustained  as  the 
measure  of  the  penalty  for  such  violation,  and 
also  gave  the  penalty  to  the  party  injuri-d.  In- 
stead of  turning  It  to  the  general  school  fund, 
or  otherwise  applying  It  Instead  of  fixing 
the  penalty  at  any  certain  sum,  as  the  legts- 
lature  had  a  right  to  do,  and  might  have  done, 
the  penalty  was  fixed  at  the  actual  damage 
sustained  by  the  citizen,  and  such  penalty  was 
given  to  the  Injured  party  instead  of  turning 
It  Into  the  county  or  state  treasury.  It  oftm 
happens  that  the  hiformant  In  a  penal  or  quasi 
penal  action  is  given  part  or  all  of  a  certain 
sum  assessed  as  a  penalty  against  the  trans- 
gressor. For  instance,  we  have  a  statute 
which  makes  It  unlawful  for  a  public  officer 
to  charge  or  collect  Illegal  fees,  and  provides 
that  the  Informant  shall,  on  conviction  of  the 
officer,  recover  from  the  latter  ^500.  And  we 
have  other  statutes  that  provide,  on  conviction 
of  the  offender,  the  Informant  shall  receive 
one-half  of  the  fine  Imposed.  Such  laws  are 
held  valid,  and  not  In  conflict  with  any  of 
the  provisions  of  the  fourteenth  amendment 
of  the  federal  constitution  In  any  respect,  and 
do  not  deprive  one  of  property  without  due 
process  of  law,  and  do  not  deny  to  any  one  the 
equal  protection  of  the  law. 

ttald  statute  was  not  framed  on  the  Idea 
that  the  settler  has  a  vested  right  In  the 
grasses  growing  on  the  public  domain,  but  up- 
on the  theory  that  one  who  violated  said  law 
shoold  pay  as  a  penalty  for  his  unlawful  act 
aU  damages  that  a  settler  had  sustained  by 
reason  of  such  violation.  And  If,  by  reason 
of  such  unlawful  act,  the  settler  was  damaged 
'  by  she^  eating  the  grass  which  the  farmer's 
stock  would  have  subsisted  upon,  that  dam- 
af^  Is  a  part  of  the  penalty  that  the  law  as- 
sesses against  the  transgressor  of  the  law.  It 
Is  coDtended  that  said  law  Is  a  mere  guise  to 
give  the  value  of  the  grass  on  the  public  do* 
main,  or  the  value  thneof,  to  the  settler.  We 
do  not  think  sa  While  It  does  that  very 
thing,  we  think.  In  the  development  of  the 
state,  It  Is  more  Imiwrtant  that  the  state  be 
settied  by  farmers  seeking  to  secure  for  them- 
selves, and  those  dependent  on  them,  homes, 
than  It  is  that  the  state  be  turned  over  to  a 
few  large  sheep  owners.  It  Is  more  Important 
that  the  public  hinds  of  this  state  be  settled 
upon,  and  held  in  small  tracts,  such  as  the 
land  laws  of  congress  permit  the  settler  ■  to 
acquire  title  to,  and  which  is  being  done,  than 


to  have  said  lands  devoted  exclusively  to  the 
grazing  and  herding  of  sheep  owned  by  oom- 
poratirely  a  few  men.  The  rearing  and  edu- 
cation of  good  citizens  Is  of  more  importance 
to  the  state  than  the  raising  of  sheep. 

Said  law  Is  a  valid  police  regulation,  and 
enacted  for  the  purpose  of  preserving  the 
peace.— preventing  omfllctB,— and  tend^  to  the 
good  murals  and  comfort  of  the  farmers  of  tb^ 
state,  Its  settlement,  and  the  prosperity  and 
happiness  of  a  large  majority  of  the  citizens 
of  tlie  state,  and  was  not  enacted  for  the 
purpose  only  of  giving  the  grass,  or  Its  valtie, 
to  the  settler,  within  the  limit  of  two  miln 
from  Ills  habitation,  as  contended  by  the  peti- 
tioner. Cattle,  horses,  and  other  stock  of 
aheeii  owners  and  othen  may  consume  the 
grass  within  that  limit,  and  the  settlo^  has  no 
remedy  under  the  law.  The  theep  owner  may 
sell  his  sheep,  and  purchase  and  graze  his  cat- 
tle to  the-  very  door  of  the  settlor.  If  snch 
door  is  in  the  public  domain,  and  the  settler 
Is  remediless.  But,  in  case  the  legl^ature  saw 
fit  to  restrict  such  grazing  of  cattle,  it  may 
do  so.  So  for  as  the  public  domain  of  the 
United  States,  In  this  state.  Is  concerned,  it  is 
under  the  police  regulations  the  state,  and 
governed  thereby,  the  same  as  the  lands  of 
the  dtlzen,  wherein  such  laws  or  regulatlimi 
are  not  in  conflict  with  the  federal  constlta- 
tlon,  or  the  laws  of  congress,  and,  until  con- 
gress provides  by  law  that  sheep  shall  not  be 
restricted  by  State  laws  from  grazing  every- 
where  upon  the  public  domain,  the  state,  by 
proper  legUOatlon,  may  regulate  and  cmtrol 
tliat  matter. 

It  Is  contended  that  prior  to  the  time  the 
sheep  of  appellant  passed  over  the  land  re- 
ferred to,  othw  sheep  had  grazed  over  the 
same,  and  that  it  is  clearly  apparent  from 
the  evidence  that  the  appellant,  who  was 
defendant  In  the  court  below,  was  made  to 
pay  the  entire  damage  done  for  the  entire 
season.  It  certainly  would  be  unjust  to  com- 
pel the  appellant  to  pay  damfliges  done  by 
other  people's  sheep.  The  law  only  requires 
the  owner  to  pay  the  damages  done  by  his 
own  sheep.  The  evidence  shows  that  the 
appellant  established  his  sheep  camp  on  the 
4th  day  of  April,  IMi,  on  the  west  fork  of 
Soldier  creek,  about  three-fourths  of  a  mile 
above  respondent's  residence;  that  said 
creek  ran  near  said  residence,  and  that  ap- 
pellant k^t  his  camp  tn«e  until  tlie  17th  of 
Hay  ftdlowlng,  wh^  he  moved  his  sheep 
four  or  five  miles  away.  The  respondoit  tes- 
tified that  during  that  time  he  did  not  tUnk 
aald  sheep  ranged  fartbw  than  a  mile  and  a 
half  away  fnnn  his  land,  and  that  Uiey  bed- 
ded about  three-fourths  of  a  mUe  above  Us 
house,  at  said  camp;  that  he  supposed  thm 
ven  about  2,6U0  of  said  ^eep.  The  herd- 
er, however,  testified  that  he  only  took  be- 
tween 700  and  800  sheep  there,  and  the 
appellant  testified  to  the  same  effect.  The 
evidence  shows  that  said  sheep  remained 
tliere  from  April  4th  to  May  ITili,  and  that. 
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on  October  4th  followtag,  the  appellant  re- 
turned there  with  between  2,000  and  3,000 
sheep,  and  respondent  estimates  his  damage 
in  October  to  be  ?25,  and  for  the  grass  eaten 
from  his  Individual  land  at  |60,  and  $50  for 
appellant  grazing  bis  sheep  on  the  public 
domain  outside  of  his  individual  land  prior 
to  October,  mabing  a  total  of  f  135.  The  re- 
spondent had  about  20  bead  of  cattle  and 
some  horses.  It  Is  shown  that  other  sheep 
passed  over  said  land.  Respondent  testified 
as  follows:  "I  do  not  mean  to  say  that  there 
were  no  other  bands  of  sheep  running 
through  there  this  year.  There  were  oth^ 
sheep  upon  my  land  about  the -same  time. 
They  were  Newman's.  I  went  and  notified 
him,  and  he  got  out."  And  Frank  Manville 
testified  that  in  1901  he  ranged  his  sheep 
aronnd  In  the  vicinity  of  respondent's  ranch. 
From  oil  of  the  evidence,  it  appeara  that 
Manville  had  sheep  in  the  vicinity  of  re- 
spondent's ranch  on  the  opposite  side  from 
where  appellant's  camp  was  located;  that 
on  or  abont  the  25th  of  April  he  had  a  con- 
versation with  respondent,  and  there  Is  a 
conflict  in  the  evidence  as  to  what  was  said 
in  that  conversation.  It  appears  that  Man- 
ville was  Intending  to  move  his  camp  to 
within  a  half  a  mile  of  respondent's  west 
line,  and  about  a  mile  below  the  camp  then 
occupied  by  apiwUant.  Tlie  result  waa  that 
Manville,  on  the  15th  of  May,  ^moved  bis 
camp  to  within  a  half  a  mile  of  respondent's 
west  line,  and  below  his  house,  and  two  days 
Inter,  on  May  ITtb,  appellant  moved  his  camp 
four  or  five  miles  from  respondent's  ranch. 
Manville  remained  at  his  camp,  so  estab- 
lished, nnttl  ioe  0th  of  June.  I  gather,  from 
all  of  the  evidence,  that  Manville  and  appel- 
lant did  not  occupy  the  same  range  at  the 
same  time.  At  least,  up  to  May  15tb,  Man- 
ville's  sheep  had  ranged  on  the  easterly  side 
of  respondent's  ranch,  and  appellant's  on 
the  westerly  Bide  thereof.  While  Manvllle'g 
ranged  to  some  extent,  at  least  within  two 
miles  of  respondent's  dwelling  house,  the 
evidence  clearly  shows  that  appellant's  sheep 
ranged  on,  in,  and  around  respondent's 
ranch,  on  the  westerly  side,  from  April  4,  to 
May  17,  1901,  and  returned  there  October  4, 
following,  and  remained  there  until  this  suit 
was  brought  on  October  18,  1901.  Consider- 
log  ail  of  the  evidence,  and  the  number  of 
cattle  and  horses  that  the  respondent  bad, 
and  the  ranging  and  grazing  of  appellant's 
sheep  on  and  about  respondent's  land  from 
April  4th  to  May  17th,  we  can  bat  conclude 
that  the  evidence  sustains  the  vecdict  of  the 
jury,  and  that  he  suffered  damages  In  the 
sum  of  $100  from  the  grazing  of  appdlants 
sheep  on  respondent's  land,  and  wltbln  two 
miles  of  his  dwelling. 

When  the  penalty  for  the  vlolatltm  of  said 
law  is  sought  to  be  increased  by  reason  of 
the  destruction  of  grasses  on  the  public  do- 
main, it  must  be  shown  to  a  reasonable 
probability,  at  least,  that  the  settler's  stock 
-would  have  gotten  the  beueut  of  such  grass, 


or  he  cannot  recover  therefor,  and  one  sheep 
owner  cannot  be  held  for  damages  done  by 
the  sheep  of  another. 

But  In  the  case  at  bar,  I  think,  from  all 
of  the  evidence,  the  verdict  of  the  Jury  Is 
fully  supported  by  It,  and  the  petitlw  for  a 
rehearing  Is  denied. 

QUARLES,  C.  X,  ConcuTB.  STOOKSLA- 
GEB.  J.,  dissents. 


(S  Idaho,  640) 

WALKEB  et  al.  v.  McGINNESS.> 

(Supreme  Court  of  Idaho.  June  13,  1002.) 

WATER  BIOHTS-CHANGB  OF  POINT  OF 
DIVERSION. 

1.  Where  the  point  of  diversion  of  water  is 
fixed  by  decree,  and  thereafter  in  another  Eult, 
wherein  the  parties  to  the  first  decree  are  par- 
ties with  many  others,  and  in  the  latter  suit 
the  water  awarded  to  the  parties  to  the  first 
decree  is  scaled  down,  and  the  point  of  diver- 
sion thereof  is  not  changed,  such  point  cannot 
be  chanf^ed  if  others  are  injured  thereby. 

(SyliabuB  by  the  Court.) 

Appeal  from  district  court,  Elmore  county; 
Geo.  H.  fstewart,  .Tudge. 

Action  by  Paul  H.  Walker  and  others 
against  Daniel  McGlnness.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Reversed. 

W.  C.  Howie,  for  appellants.  N.  M.  Rulck, 
for  respondent. 

SULLIVAN.  J.  This  action  was  brought 
to  enjoin  the  defendant  from  changing  his 
point  of  diversion  of  certain  water  decreed 
to  him  by  the  district  court  from  Cold 
Springs  creek,  Elmore  county. 

The  complaint  alleges  that  plaintiffs  are 
the  owners  of  000  acres  of  land  lying  along 
and  upon  said  creek:  One  tract  of  IGO  acres, 
known  as  the  "McAnulty"  or  "Stanfleld-Mc- 
Anulty"  tract;  one  of  320  acres,  known  as 
the  "Cold  Springs  Ranch";  and  one  of  120 
acres,  known  as  the  "Stanfleld  Desert"  That 
defendant  owns  800  acres  of  land  lying  along 
and  upon  said  creek  below  plaintiffs'  said 
land;  one  tract  of  160  acres,  known  as  the 
"McGlnness  Homestead";  one  of  200  acres, 
known  as  the  "McGlnness  Desert";  one  of  160 
acres,  known  as  the  "Delano"  tract;  one  of 
160  acres,  known  as  the  "McGlnness-AnoIty" 
tract;  and  one  of  120  acres,  known  as  the 
"\Vm.  McGlnness  Horsehead  Ranch."  The 
latter  tract,  however.  Is  not  involved  in  this 
controversy,  as  It  Is  not  claimed  that  defend- 
ant has  changed  bis  point  of  diversion  as  to 
that  tract.  Other  people  own  ranches  ly- 
ing along  and  upon  said  creek,  and  Irrigate 
the  same  therefrom,— some  between  the  lands 
of  plaintiffs  and  defendant,  and  others  be- 
low the  land  of  defendant 

In  1889.  the  defendant  and  others  using 
water  from  .said  creek,  brought  suit  in  the 
district  court  of  said  county,  to  enjoin  one 
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S.  A.  MeAnulty  (who  was  tben  the  owner  of 
these  appellants'  "MeAnulty"  tract  of  160 
aci'eB  above  referred  to)  and  some  other  users 
of  water  from  said  creek,  from  diverting  the 
same  therefrom.  Afterwai'ds,  In  1890,  an 
amended  complaint  was  hied  in  said  acticm, 
In.  which  all  of  the  (daintiSa  mentioned  In 
the  original  complaint  were  dropped  but  aaid 
Daniel  McGlnness. 

,  Said  S.  A.  MeAnulty  answered,  setting  up 
ownership  to  the  said  MeAnulty  160-acre 
ti-act  of  land,  and,  the  right  to  the  use  of 
water  therefor  from  said  cre^.  In  that 
suit  McGlnuese  alleged  ownership  of  but 
the  first  four  of  his  tracts  above  described. 
In  the  month  of  August,  1891,  judgment 
was  entered  in  said  cause,  awarding  to  Mc- 
Glnness 800  inches  of  the  waters  of  said 
creek;  said  decree  designating  the  point  of 
diversion  for  said  900  inches  of  water  as 
"the  head  of  plaintiff's  big  or  main  ditch, 
which  commences  near  the  mouth  of  the 
canyon  on  said  creek,  above  the  said  lands  of 
plaintiff,  and  about  300  yards  below  his  orig- 
inal water  location  made  in  1873  or  1874.'* 
Jt  Is  from  this  point  that  plaintiffs  herein 
contend  that  defendant,  McGlnness,  has 
changed  his  point  of  diversion,  to  a  point 
abouc  two  miles  below,  on  said  stream,  to 
their  Injury.  Only  the  320  acres  of  land 
owned  by  plaintiffs,  and  known  as  the  "Stan- 
field-McAnulty"  tract.  Is  affected  by  said 
decree.  In  November,  1894,  said  MeAnulty 
sold  said  320-acre  tract,  with  his  water 
light,  to  J.  B.  Stanfield,  and  tnereafter  an 
action  was  begun  by  the  said  Daniel  McGin- 
ness  and  others  against  J.  B.  Stanfield  and 
many  others,  to  determine  the  priorities  of 
rights  to  the  use  of  the  waters  of  aald  creek. 
Said  McGlnness  then  owned  said  four  first 
tracts  of  land  above  referred  to  as  belong- 
ing to  him.  and  said  ManSeld  then  owned  all 
of  the  lands  now  owned  by  plaintiffs  except 
a  right,  as  heirs,  in  the  land  described  above, 
as  the  "Elizabeth  Walker"-  or  "Walker  Es- 
tate" land,  which  land  la  not  involved  in  this 
action.  A  judgment  was  entered  In  the  last- 
mentioned  case  in  1898,  and  a  modified  Judg- 
ment was  entered  therein  in  May,  1899.  By 
the  final  decree,  the  defendant  in  the  action 
at  bar  (Daniel  McGlnness)  was  awarded  436 
inches  of  water  from  sold  creek,  and  J.  B. 
Stanfield  368  Inches  of  water.  The  said 
Walker  estate  lands  were  awarded  the  first 
right  on  said  creek.  The  order  of  priorities, 
as  stated  in  said  decree,  between  defendant, 
Daniel  McGlnness  and  said  J.  B.  Stanfield, 
was  as  follows,  to  wit:  First,  McGlnness, 
58  Inches ;  second,  Stanfield,  13iS  Inches ; 
third,  McGlnness.  328  hiches;  fourth,  Stan- 
field. 27  Inches;  fifth,  McGlnness,  SO  inches; 
sixth,  Stanfield,  205  inches.  Other  parties 
to  said  suit  were  awarded  water  in  different 
amounts,  and  from  different  dates.  Said  de- 
cree also  provided  that  said  awards  of  wa- 
ter should  be  subject  to  the  decree  in  the 
McGlnness- MeAnulty  suit,  which  is  referred 
to  above  as  being  entered  on  the  10th  day  of 


August,  1891;  and  that  proviso  or  clause 
threw  tlie  awards  of  water  to  Stanfield  be- 
hind or  later  than  the  awards  to  McGlnness, 
except  the  136  Inches  first  awarded  to  Stan- 
field. The  last  decree  did  not  specify  where 
the  water  awarded  was  to  be  diverted  from 
said  stream,  nor  where  measured,  further 
than  to  declare  that  it  must  he  measured  at 
the  point  where  diverted  from  the  creek; 
and  It  also  continued  the  orders  of  injunctkm. 
The  McCJlnness  big  ch:  main  ditch  mentioned 
In  the  decree  of  August  10, 1891,  and  as  being 
the  point  of  diversion  of  the  900  Inches  of 
water  awarded  to  McGlnness,  is  a  iai^  ditch 
taken  out  of- said  creek  about  two  miles  above 
respondent's  land,  at  or  near  the  mouth  of 
a  canyon.  Said  ditch  extends  from  near  the 
mouth  of  said  canyon  down  nearly  to  re- 
spondent's land,  and  there  empties  the  wa- 
ter back  into  the  channel  of  the  creek,  and 
the  water  so  turned  in  runs  a  short  distance 
in  said  channel,  and  is  then  taken  out  in  a 
short  ditch,  and  then  turned  back  into  said 
channel  again,  and  then  taken  out  of  the 
channel  a  thjrd  time,  a  short  distance  above 
defendant's  land.  It  appears  that  the  first 
water  master  was  appointed,  for  the  dis- 
tribution of  the  waters  of  said  creek.  In  1898, 
and  that  a  water  master  has  been  appointed 
each  year  since.  In  1898,  a  weir  for  measur- 
ing the  900  Inches  of  water  awarded  to  Mc- 
Glnness was  placed  at  the  bead  of  said  big 
ditch,  at  &e  mouth  of  said  canyon,  and 
remained  there  until  the  i^ring  at  1900,  when 
McGlnness  put  In  a  new  weir  where  the  ditch 
enters  his  land,  and  measured  the  water  de- 
creed to  him  at  tbat  point,  Instead  of  two 
miles  above  at  the  head  of  said  big  ditch. 
Appellants  claimed  that  they  were  Injured 
by  said  change  of  the  point  of  diversion,  and 
demanded  of  McGlnness  that  he  put  said 
new  weir  up  at  the  mouth  of  said  canyon, 
and  measure  his  water  there.  This  he  re- 
fused to  do,  and  claimed  that  bis  point  of  di- 
version was  where  said  new  weir  was  placed 
near  his  land,  and  not  at  the  mouth  of  aald 
canytm.  Plaintiff  demanded  that  he  divert 
and  measure  his  water  at  the  mouth  of  the 
canyon,  which  he  refused  to  do.  There- 
upon this  action  was  brought  to  restrain  Mm 
from  changing  hie  point  of  diversion  fnon 
the  head  of  said  big  ditch,  at  the  moutii  of 
said  canyon,  to  said  point  Just  above  his  said 
land.  It  Is  alleged  In  the  cojnplalnt  In  the 
action  at  bar  that  the  bed  of  the  cre^  be- 
tween  said  two  points  Is  of  a  gravelly  na- 
ture, and  that  about  one-half  of  tbe  water  Is 
wasted  between  said  two  points;  that,  plain- 
tiffs* rights  being  subsequent  to  those  of  Mc- 
Glnness, the  water  master  was  compelled 
to  turn  away  from  them  water  awarded  to 
their  lands  by  said  decrees,  in  order  to  make 
up  the  loss  of  water  between  said  two  points, 
and  that  they  were  injured  thereby.  In  his 
answer,  McGlnness  admitted  a  loss  of  wa- 
ter between  said  points,  but  denied  that  be 
had  changed  or ,  was  about  to  change  his 
point  of  diversion,  alleging  tbat  aaid  tower - 


Digitized  by  Google 


XdAbo) 


WALKEB  T.  Mc6U(NESS. 


1005 


point  of  dtTenlon  was,  and  always  bad  been, 
his  point  of  dlTersion.  The  taxae  was  tried 
by  the  court  without  a  jury,  and  all  of  the 
allegations  of  the  complaint  were  proven, 
and  none  of  them  controverted  by  defendant 
«xcept  the  <me  lasne.  to  wit,  the  change  of 
the  point  of  diversion  at  defradanf  s  watw. 

The  whole  controvarsy  Is  one  the  one  Issue 
as  to  whether  def  aidant  had  duinged  bis 
point  of  diversion  ot  the  watw  awarded  to 
him  under  said  decrees  of  August  10,  IBOt, 
and  May  10,  1898. 

In  the  suit  at  bar,  tbe  trial  court's  thhrd 
flndlng  of  faet  is  as  follows:  "That  the 
pirint  and  jdaoe  of  measurement  of  said  nine 
hundred  1900\  Inches  of  watw,  to  tbe  use  at 
which  said  Daniel  McGlnness,  the  plalntUf 
therein,  was  awarded  a  prior  right  over  tlie 
said  defendants  Samuel  A.  McAnnlty  and 
others,  was  and  Is  at  tbe  head  of  the  big  or 
main  dltdi  belonging  to  said  Daniel  McGln- 
uess,  which  ditch  omunences  near  the  month 
of  the  canyon  on  said  Cold  Springs  credc, 
above  the  lands  of  said  plaintiff,  Daniel  Mc- 
Gtnness."  Ibis  flndlng  of  fact  Is  based  on 
the  decree  of  August  10,  1891,  In  tbe  suit 
between  Daniel  MeOlnness  sM  S.  A.  3fo- 
Anulty,  and  affects  the  160-acre  BfcAnulty 
tratft  owned  by  the  appdlants  In  the  case  at 
bar.  Tbe  ninth  flndlng  of  fact  In  tbe  caae 
at  bar  is  as  follows:  "That  tbe  point  of  dl- 
verslm  of  the  waters  so  awaxded  to  said 
Daniel  HcGinness,  by  tbe  decree  In  the  last 
above  moitloned  case,  was  at  tbe  time  13x 
decree  was  rendered  and  ento^d,  and  sttU 
Is,  at  a  point  la  the  channel  of  s^  Ckdd 
Swings  credE  at  or  near  the  norUi  line  of  tbe 
southwest  quarter  of  tbe  southwest  quarter 
■of  section  twenty-eight,  township  four  south 
of  range  nine  east,  and  at  tbe  point  where 
defendant's  ditch  now  at  this  date  takes  out 
of  said  creek,  hi  said  Ulmore  coimty.  state  of 
J^ho;  and  that  the  point  or  points  of  dl- 
T«alon  tot  the  otiier  lands  of  said  Daniel 
McGlnneHs  for  which  water  was  awarded  by 
said  last  afnrementioned  decree  was  at  the 
place  last  herelnbefwe  mentioned,  or  at 
p(^ts  (HT  places  further  down  said  Cold 
firings  creek."  This  finding  of  fact  refers 
to  the  decree  In  the  suit  of  Daniel  McGin- 
ness  and  others  against  J.  R  Stanfield  and- 
others.  Tbe  tenth  flndli^r.  of  fact  hi  the  case 
at  bar  Is  as  follows:  **Tbat  the  pc^t  of  dl- 
version  as  provided  f or  In  Oie  decrees  bereln- 
befoce  mmtioned,  and  found  In  this  scttm, 
has  not  been  altered  or  changed  by  the  de- 
fendant, and  that  tbe  water  takai  by  blm 
out  of  said  CfM  Springs  creek  tor  tbe  Irri- 
gation of  his  lands  mentioned  in  said  decrees 
has  bera  tak^  by  him  at  the  several  points 
-designated  in  said  decrees,  and  her^n  found 
to  be  the  true  ptdnts  of  diversion." 

Vrom  all  of  tbe  findings  at  fact,  the  court 
found,  88  conclusions  of  law,  that  the  water 
awarded  under  the  decree  hi  the  case  of  Me- 
Olnness T.  McAnulty  must  be  measured  at 
the  mouth  of  said  canyon,  and  tbe  water 
n  warded  to  blm  under  the  McOlnneo-Stan- 


fleld  decree  must  be  measured  to  Iiim  at  the 
point  about  two  miles  below  the  mouth  of 
said  canyon,  and  Just  above  tbe  land  of 
McGlnnesB.  A  decree  was  entered,  In  pur- 
suance ot  said  flndlng  of  fact  and  conclu- 
sions of  law,  directing  that  the  900  Inches 
ot  water  awarded  to  McGlnness  In  the  suit 
ot  McGlnness  t.  McAnulty  (decree  entered 
August  10,  1801)  be  measured,  under  a  four- 
Inch  presBure,  at  a  point  <m  said  Gold  Springs 
creek  at  the  bead  of  the  big  mahi  dlteh  of 
aald  McGlnness,  near  the  mouth  of  tbe  can- 
yon on  said  creek,  and  that  the  waters 
awarded  to  McGlnness  under  the  decree  of 
May  10,  1899,  In  the  suit  of  McGlnness  et  al. 
V.  Stanfl,eld  et  aL;  riiall  be  measured  for  use 
on  the  Daniel  McGlnness  homestead  at  a 
point  in  the  channel  of  said  neek  at  Dr  near 
the  north  line  of  the  S.  W.  %  of  section  88, 
township  4  8.,  B.  9  B.,  and  at  the  point  where 
defcmdant's  ditdi  takes*  out  ot  said  oeek, 
and  that  tbe  remaining  watras  awarded  to 
said  McGlnness  from  said  creek  by  said  de- 
cree of  May  10,  1889,  shall  be  measured  at 
tlte  several  points  ot  diversion  thereof  at  or 
below  the  point  ot  diversion  of  the  water  for 
the  said  McGlnness  homestead.  The  court 
failed  to  find  as  to  whether  there  was  any 
loss  of  water  between  said  points  of  diver- 
sion, or  as  to  whether  plaintiffs  were  dam- 
aged by  McGlnness  changing  tiie  pc^nt  ot 
diversion,  ezc^  btfenaitlally,  on  the  latter 
point,  that  there  had  been  no  change  of  pdnt 
of  diversion. 

Sev^l  errors  are  assigned:  (1)  That  the 
court  erred,  In  Its  ninth  flndlng  of  fact,  as 
to  the  pn^er  ptdnt  of  diversl^m  and  measure- 
ment in  the  case  ot  McGlnness  v.  Stanfleld; 
{2i  that  tbe  court  erred  In  Ite  tenth  flndlng 
ot  fact,  that  tbere  was  no  diange  of  the  point 
of  dlversltm  by  defendant;  (8)  tbat  the  court 
erred  In  not  finding  that  tbe  plalntitta  were 
compelled  to  turn  more  water  down  the  creek 
owing  to  defendanf  s  chai^  of  his  p(dnt  ot 
dlverskm,  and  plidntiffs  were  thereby  depriv- 
ed of  their  water,  and  injured  thereby;  (4) 
fliat  the  court  failed  to  find  as  to  tbe  loss  ot 
water  between  said  two  points  ot  division; 
(5)  that  ^  court  erred  in  Ito  coneludons  of 
law.  In  our  view  of  this  case,  we  need  not 
take  up  said  assignmaite  and  dispose  of 
than  swlattm.  For  If  tbe  evidence  discloses 
the  fact  that  tbe  respondent,  McGlnness,  has 
changed  his  point  of  dlvenlrat  to  the  Injury 
of  tbe  plaintiff,  tbe  Judgment  must  be  r»- 
versed. 

It  must  be  remembered  that  Stanfleld  was 
tbe  successor  to  the  land  and  water  right  ot 
McAnnlty,  and  appellants  tbe  successor  of 
Stanfleld  thereto,  and  as  betweoi  Stanfleld 
and  McGlnness,  and  aiii»dlantB  and  McGln- 
ness, the  decree  in  the  McGInness-McAnnlty 
case  is  binding.  So  ftur  as  the  suit  at  bar  Is 
eonconed,  th«  trial  court  could  not  change  or 
annul  tiiat  decree.  Tbe  water  rlghte  litigated 
in  the  McGlnnesB-McAnulty  suit  are  the  iden- 
tical water  rights  litigated  between  McGln- 
ness and  Stenfleld  bi  the  McOlnneBs-Stanfleld 
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Bult,  and  the  decree  of  Atrgnst  10, 1891,  has  not 
been  set  aelde,  and  Is  binding  on  McGinness 
as  to  his  point  of  dlrerslou. 

In  the  first  suit  there  were  only  two  par- 
ties, McGinness  and  McAnulty;  In  the  second, 
tried  about  eight  years  later,  tber^  were  a 
number  of  parties  plaintiffs  and  defendants, 
and  In  the  latter  decree  the  quantity  of  water 
awarded  to  each  (McGinness  and  McAnnlty) 
was  scaled  down,  but  the  point  of  diversion 
of  the  water  awarded  to  McGinness  was  not 
changed;  so  a  peculiar  and-  impossible  condi- 
tion exists  In  the  Judgment  of  the  case  at 
bar.  The  Judgment  adjudges  that  the  point 
of  diversion  of  the  water  awarded  to  McGin- 
ness in  the  McGlnness-McAnulty  suit  la  at  the 
mouth  of  said  canyon,  and  that  there  has 
been  no  change  in  the  point  of  diversion  there- 
of, and  that  the  water  has  at  all  times  been 
diverted  at  said  point;  yet  in  that  Judgment, 
and  for  the  same  water  above  referred  to,  It 
Is  adjudged  that  the  point  of  diversion  Is 
about  two  miles  below  the  mouth  of  said 
canyon.  This  presents  the  impossibility  of  di- 
verting the  Identical  water,  for  the  same  land, 
at  two  different  points  of  diversion,  at  the 
same  time,  two  miles  apart.  Under  the  Mc- 
GinnesB-McAnuIty  decree,  the  said  water  must 
be  diverted  at  tlie  mouth  of  the  canyon.  Stan- 
field  was  the  successor  of  McAnulty,  and  stood 
In  his  shoes,  so  far  as  that  decree  is  concern- 
ed, as  to  the  McAnulty  land  and  water  right. 
In  the  case  of  McGinness  and  others  against 
Stanfleld  and  others,  the  relation  of  McGin- 
ness and  Stanfield  had  not  changed  so  far  as 
the  land  and  water  rights  were  Involved  In 
the  former  case.  That  case  fixed  the  point  of 
diversion  for  the  900  Inches  of  water  awarded 
to  McGinness,  and  he  cannot  change  It,  to  the 
injury  of  the  assigns  and  successors  of  Mc- 
Anulty, as  to  the  lands  and  water  rights  in- 
volved in  that  case. 

While  the  judgment  of  May  10,  1899,  scaled 
down  the  amount  of  water  awarded  to  Mc- 
Ginness and  McAnulty  by  the  decree  of  Au- 
gust 10,  1S91,  it  did  not  change  the  point  of 
diversion  of  the  water  awarded  to  McGinness. 

The  decree  in  the  case  at  bar  also  provides 
that  the  water  master  must  measure  the  wa- 
ter awarded  to  McGinness  under  the  decree 
of  August  10,  1891,  at  the  mouth  of  said 
canyon,  and  provides  that  the  water  awarded 
to  him  under  the  decree  of  May  10,  1899,  shall 
be  measured  at  a  point  two  miles  below  the 
mouth  of  said  canyon.  When  It  Is  remember- 
ed that  the  water  under  the  decree  of  1899  to 
McGidness  Is  the  same  water,  scaled  down,  as 
that  mentioned  In  the  first  decree,  it  wtU  be 
perceived  that  It  would  be  a  difficult  feat  for 
the  most  expert  water  master  to  measure  the 
same  water,  at  the  same  time,  from  the  same 
creek,  at  points  two  miles  distant  from  each 
other.  The  above-mentioned  different  parts 
of  said  judgment  are  Irreconcilable,  and  can- 
not stand  together.  And  upon  an  examina- 
tion of  the  judgment  and  decree  of  May  10, 
1899,  we  find  that,  while  it  scaled  down  the 
amount  of  wat»  awarded  to  McOlnnesa,  it 
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does  not  change  bis  point  for  the  dlvo'^on 
of  said  water. 

The  evidence  clearly  shows  that  respood- 
ent  claimed  his  point  of  diversion  to  be  at  the 
head  of  said  canyon,  at  the  head  of  his  big 
ditch,  for  the  purpose  of  keeping  others  from 
taking  water  therefrom,  and  at  the  same  time 
demanded  that  the  water  awarded  to  bim  be 
measured  two  miles  below  the  month  of  said 
canyon,  so  as  to  avoid  losing  the  seepage  and 
loss  occasioned  by  the  water  flowing  In  his 
said  ditch  and  channel  of  the  creek  for  that 
distance.  That,  he  will  not  be  permitted  to 
do.  Under  the  decree  of  August  10,  1891,  he 
was  required  to  measure  his  water  at  the  head 
of  said  big  ditch,  near  the  mouth  of  said 
canyon,  and  he  cannot  now  change  said  point 
of  diversion  and  measurement  to  the  Injnry 
of  appellants,  who  are  the  successors  to  the 
water  rights  of  McAnulty  through  Stanfleld  or 
other  users  of  water.  The  evidence  shows 
that  appellants  would  get  more  water  If  the 
respondent's  water  was  measured  at  the  bead 
of  said  big  ditch,  near  the  mouth  of  said  can- 
yon, than  -If  measured  two  miles  below  near 
the  respondent's  land.  Section  3157.  Rev.  SL. 
provides  that  a  person  entitled  to  the  use  of 
water  may  change  his  place  of  diversion  if 
others  are  not  Injured  by  such  change.  The 
converse  of  the  proposition  must  be  true.— 
that  one  entitled  to  the  use  of  water  may  aJt 
change  his  place  of  diversion  If  oUiers  are  In- 
jured by  such  change. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  the  trial  court 
to  make  findings  of  fact  and  conclusions  of  law 
Id  accordance  with  the  views  expressed  in 
this  opinion,  and  enter  Judgment  as  prayed 
for  lu  the  complaint  Costs  are  awarded  to 
appellants. 

QUARLES,  C.  J.,  concurs.  STOCKSLAG- 
ER,  J.,  who  tried  the  actions,  and  entered 
both  decrees  above  referred  to,  took  do  part 
In  this  decision. 

(m  Cat  IM) 
PEOPLE  T.  McDANIELS.    (Gr.  SOa) 
(Supreme  Court  of  Calif(H-nia.  Aug.  9,  1902.) 
CRIMINAL  LAW— FORMER  JEOPARDY. 
1.  Conviction  of  a  battery  is  a  bar  to  prose- 
cution for  assault  with  intent  to  commit  mur- 
der. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
H.  Z.  Austin,  Judge. 

Samuel  McDanlels  was  convicted  of  as- 
sault with  Intent  to  mnrder,  and  appeals. 
Reversed. 

I^vris  H.  Smith  and  James  A.  Bnm^  for 

appellant.  O.  L.  Evarts.  Dlst  Atty«  Tirejr 
L.  Ford,  Atty.  Gen.,  and  A.  A.  Moore,  Jr.. 
Dep.  Atty.  Gen.,  for  the  Pe(vl& 

HAYXES,  C.  Appelant  was  tried  upon 
an  information  for  assanit  with  a  deadly 
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weapon  with  Intent  to  commit  the  crime  of  i 
murder,  and  was  found  guitty,  and  senten- 
ced to  14  years'  Imprisonment  in  state's  pris- 
on, and  appeals  from  the  Judgment,  and  from 
an  order  denying  his  qiotion  for  a  new  trial. 

The  ofTense  charged  In  the  information  is 
alleged  to  have  been  cShimltted  on  the  Ist 
day  of  February,  1901,  and  the  complaint 
upon  which  the  preliminary  examination  was 
had  was  filed  with  the  committing  magis* 
trate  on  February  12,  1901.  The  defendant 
was  arraigned  on  March  26th,  and  on  the 
2Sth  pleaded  not  guilty,  and  also  pleaded  a 
former  conviction  of  the  ofTense  charged. 

In  support  of  his  plea  of  former  convic- 
tion, the  defendant  offered  in  evidence  the 
records  of  a  Justice  of  the  peace,  showing,  In 
substance:  That  on  February  10,  1001,  Bes- 
sie McDaniels,  the  pei-son  upon  whom  the 
information  In  this  action  charged  the  as- 
sault with  intent  to  murder  to  hare  been 
committed,  Aied  her  complaint  with  said  jus- 
tice, chnrglng  the  defendant  with  having  com- 
mitted a  battery  upon  her  on  said  1st  day  of 
February,  1901;  that  a  warrant  was  issued 
thereon,  under  which  he  was  arrested  on 
the  11th;  that  he  pleaded  guilty  to  the 
charge  of  battery,  and  on  the  12th  be  was 
sentenced  by  said  justice  of  the  peace  to  im- 
prisonment tn  the  county  jail  of  Fresno  coun- 
ty for  the  term  of  175  days,*and  also  offer- 
ed in  evidence  the  commitment  issued  by  the 
Justice  upon  said  judgment.—to  all  of  which 
the  district  attorney  objected  upon  the  ground 
tliat  it  was  incompetent,  Irrelevant,  and  Im- 
material. The  objection  was  sustained,  and 
the  defendant  excepted.  The  defendant  then 
called  Mrs.  Bessie  McDaniels,  upon  whom 
the  assault  charged  In  the  Information  was 
alleged  to  have  l>een'  committed,  and  asked 
whether  she  was  a  witness  In  the  Justice's 
court  in  the  battery  case  prosecuted  by  her 
against  the  defendant.  The 'prosecution's  ob- 
jection was  sustained,  and  the  defendant  then 
offered  to  prove  by  said  witness  and  by  one 
John  Griffin,  the  only  witnesses  who  testi- 
fied before  the  justice  in  the  battery  case, 
that  they  testified  on  that  trial  to  the  same 
facts  to  which  they  had  testified  In  this  case; 
that  the  prosecution  then  announced  that 
they  objected  to  any  testimony  in  regard  to 
the  battery  case,  the  objection  was  sustain- 
ed, and  defendant  excepted.  The  testimony 
of  said  witnesses,  who  had  been  called  and 
examined  In  chief  by  the  prosecution  in  this 
case,  covei'ed  all  that  app^rs  to  have  occur- 
red between  the  defendant  and  the  prose- 
cutrix on  said  1st  day  of  February,  and,  in- 
deed, other  matters  occurring  both  before 
and  after  that  date. 

The  court  erred  in  these  rulings.  Respond- 
ent contends  that:  "The  offense  of  battery 
consists  In  the  use  of  force  or  violence  upon 
the  person  of  another,  and  is  a  greater  of- 
fense  than  assault,  and,  being  greater,  in- 
cludes the  less;  but  the  less— that  is,  assault 
—does  not  Include  the  greater.  Battery  In- 
cludes assault,  but  assault  does  not  Include  { 


I  battery."  As  said  by  the  learned  counsel, 
battery  Includes  and  implies  an  assault,  for 
there  can  be  no  battery  without  an  assault. 
What  the  defendant  did,  therefore,  may  have 
constituted  a  simple  assault,  or  assault  and 
battery,  or  assault  with  Intent  to  murder;  and 
the  last-named  offense  may  be  committed  ei- 
ther with  or  without  a  battery;  but  the  evi- 
dence on  the  part  of  the  prosecution,  given 
upon  this  trial,  showed  an  aggravated  bat- 
tery which  may  or  may  not  have  been  com- 
mitted with  Intent  to  murder.  The  prosecu- 
tion before  the  justice  of  the  peace  was  for 
the  same  acts  of  the  defendant,  but  the  com- 
plaint and  judgment  omitted  the  alleged  in- 
tent to  murder  charged  in  the  Information. 
The  Identity  of  the  acts  of  the  defendant  in 
the  two  cases  Is  not  questioned,  and  the  de- 
fendant has  therefore  been  convicted  of  the 
assault  which  Is  an  essential  fact  to  be  prov- 
en under  the  information;  the  intent  to  mur- 
der not  being  a  crime  in  the  absence  of  some 
physical  act  constituting  an  assault.  It  is 
well  settled  that  a  conviction  of  a  lower  of- 
fense embraced  In  a  higher  one,  for  tlie  com- 
mission of  which  a  defendant  was  tried,  is 
an  acquittal  of  the  higher  offense,  and  an  In- 
dependent trial  and  conviction  of  the  lower 
offense,  when  pleaded,  must,  upon  the  same 
principle,  be  a  bar  to  the  prosecution  for  the 
higher  offense  which  included  It.  People  v. 
Defoor,  100  Cal.  150,  34  Pac.  642,  cited  by 
appellant,  is  In  point,  and  we  think  conclu- 
sive. It  is  not  necessary  here  to  cite  or  quote 
from  the  num^ous  cases  there  cited. 

In  Reg.  V.  larlngton,  9  Cox,  Cr.  Cas.  86, 
90,  Cockbum,  C.  J.,  said:  "It  is  a  funda- 
mental rule  of  law  that  out  of  the  same  facts 
a  series  of  charges  shall  not  be  preferred;" 
and  upon  the  argument  In  that  case  he  inter- 
rupted counsel  for  the  prosecution,  and  said: 
"The  case  of  Reg.  v.  Stanton,  5  Cox,  Cr. 
Cas.  324,  is  a  strong  authority  against  you. 
There  it  was  held  that  a  conviction  for  an  as- 
sault under  the  statute,  followed  by  payment 
of  the  fine  or  endurance  of  the  imprisonment, 
may  be  pleaded  in  bar  of  an  Indictment  for 
felony.  In  respect  of  the  same  assault,  char- 
ging an  assault  and  wounding  with  Intent  to 
murder."  Upon  this  subject  It  la  said  In  1 
Bish.  New  Cr.  law  (section  1057):  "When 
he  has  been  put  in  jeopardy  for  the  lowest, 
then,  for  example,  is  prosecuted  for  the  high- 
est, our  constitutional  guaranty  stands  In  the 
way  of  hla  being  convicted  a  second  time 
for  the  lowest,  tot  a  jeopardy  of  the  highest 
is  equally  a  jeopardy  of  the  lowest.  And 
since  the  government  confessedly  cannot  be- 
gin with  the  highest,  and  then  go  down  step 
by  step,  bringing  the  man  Into  jeopardy  for 
every  dereliction  Included  therein,  neither  can 
It  begin  with  the  lowest,  and  ascend  to  the 
highest,  with  precisely  the  same  result."  The 
respondent  cites  People  v.  Helbing,  61  Cal. 
620.  There  the  defendant  was  charged  by 
the  information  with  the  offense  of  assault 
with  a  deadly  weapon  with  intent  to  commit 
bodily  Injury,  and  was  found  guilty  of  bat- 


Digitized  by  Google 


1008 


89  PACIFIC 


BBPORTSB. 


(Cat 


tery.  Upon  the  appeal  the  Judgment  was 
rer»8ed,  and  a  new  trial  ordered.  Defend- 
ant tben  pleaded  a  former  acquittal  and  twice 
In  Jeopardy  for  the  same  offense.  He  was 
fonnd  giUIty  as  charged  In  the  Information, 
and  again  appealed.  It  was  thm  hdd  that 
battery  was  not  Included  In  the  Offense  char- 
ged; that,  upon  trial  for  an  assault  with  a 
deadly  weapon  with  Intent  to  commit  bodily 
lujiuy,  "a  dcfradant  could  not  equally  be  con- 
victed of  battery,  and  [such  conTlctton]  con- 
stitutes no  bar  to  a  second  trial  upon  the 
same  Infoimatlon."  The  reason  for  this  con- 
clusion is  that  battery  Is  not  necessarily  in- 
cluded In  a  charge  of  an  assault  with  Intent 
to  commit  bodily  Injury,  and,  not  having  been 
charged  In  the  Information,  there  could  be  no 
conviction  for  battery  or  the  assault  which  la 
necessarily  included  In  it.  But  here  the  pros- 
ecution for  battery  was  an  independent  one, 
prosecuted  in  anoth^  tribunal,  and  was  in 
every  respect,  so  far  as  appears,  regular,  au- 
thorized, and  valid,  and  therefore  operated  as 
a  conviction  of  the  assault,  which  did  not 
follow  the  conviction  for  a  battery  In  a  case 
where  such  conviction  was  unauthorized.  In 
People  V.  Stephens,  79  Cat  428,  21  Pac.  856, 
4  L.  B.  A.  845,  the  first  prosecution  was  for 
a  libel  contained  in  an  article  published  by 
the  defendant  in  a  newspapra',  and  that  case 
was  a  prosecution  for  a  llbd  contained  in  the 
same  article,  published  In  the  same  issue  of 
the  same  paper,  and  It  was  held:  "The  state 
cannot  split  up  one  crime,  and  prosecute  It 
In  several  parts;  nor  can  a  defendant  be  con- 
victed and  punished  for  two  distinct  critnea 
growing  out  of  the  same  identical  act."  See, 
also,  numerous  cases  there  cited;  also.  Peo- 
ple V.  WUlard,  02  Cal.  482,  28  Pac.  685,  and 
People  V.  Xy  Sam  Chung,  91  Cal.  3<H,  29 
Pac.  642,  28  Am.  St  Bep.  129.  People  v. 
Bentley,  77  Cal.  T,  18  Pac.  799,  U  Am.  St. 
B^.  225,  appears,  from  the  meager  statement 
of  facts  given  in  the  opinion,  to  be  incon- 
sistent with  all  the  otho:  decisions  of  this 
court  above  noticed,  and  has  not  be^  dted 
In  any  of  them.  In  State  v.  Chlnatdt,  55 
Kan.  S26,  40  Pac.  662,  the  defendant  was 
charged  by  information  in  the  district  court 
of  Wyandotte  county  for  an  assault  with  in- 
tent to  kill;  was  put  upon  bis  trial;  but  tbe 
jury  were  lUscharged  for  sufficient  cause,  and 
the  case  weat  over.  Afterwards  he  was  pros- 
ecuted in  tbe  court  of  common  pleas  on  a 
charge  of  assault  with  intrnt  to  rob;  the  two 
transactlonB  being  identical,  the  only  differ- 
ence in  the  two  informations  being  that  a  dif- 
ferent criminal  purpose  Is  charged.  It  was 
held  that  only  one  prosecution  can  be  main- 
tained for  the  same  assault,  whatever  the 
purirase  of  tbe  defendant  may  have  been. 
Moore  v.  State,  71  Ala.  307,  is  directly  in 
point  It  was  held:  "A  single  <7lme  cannot 
be  split  up,  or  subdivided  Into  two  or  more 
Indictable  offenses;"  that  "to  an  Indictment 
for  assault  with  Intent  to  murder,  a  plea  of  a 
former  conviction  of  ao  assault  uud  battery 
witti-  a  stick.  In  the  county  court,  based  on 


the  same  criminal  act.  Is  good,  although  ttie 
offense  charged  In  the  indictment  Is  a  Cehmy, 
and  tiie  offense  for  which  there  was  a  former 
conviction  ts  merely  a  misdemeanor.*  Syl- 
labus. In  the  opinion  it  is  said;  "A  conclu- 
sive reason  for  the  Roundness  <rf  tbla  view, 
to  our  mind,  is  that  if  a  defendant  has  been 
tried  for  the  smalla  offeose,— whethw  cm- 
vlcted  or  acquitted,  it  is  immaterial,— and  he 
Is  aftowards  put  <m  trial  for  the  larger,  he  is 
twice  in  Jeopardy  for  the  smaller  oflTense,** 
In  Jackson  v.  State,  14  Ind.  Xi7,  328,  It  was 
said:  "The  state  cannot  split  np  one  crime, 
and  prosecute  It  in  parts.  A  prosecntlon  for 
any  part  of  a  single  crime  bars  any  farther 
prosecution  based  upon  the  whole  <nr  a  part  of 
the  same  crime."  In  I^ple  v.  Hmx^eler, 
48  Cal.  831,  tbe  defendant  was  indicted  toe 
manslaughter,^  and  upon  the  trial  the  court, 
without  the  consent  of  the  defendant  dis- 
charged tbe  Jury  because  in  its  oidnlon  the 
defendant  was  shown  to  be  guilty  of  murder, 
and,  being  aftorwards  Indicted  for  mntdo', 
his  plea  of  twice  In  Jeopardy  was  snstained 
by  this  court  which  held  he  vaa  entitled  to 
an  acquittal.  In  England,  prlw  to  Lord  Den- 
man's  act  (St  1  Vict  e.  85,  1  11,  enacted  In 
1837),  one  indicted  for  a  felony  conld  not  be 
convicted  and  sentenced  for  a  mlBdemeanor. 
The  reason  for  that  rule  was  that  persons 
Indicted  for  a  misdemeanor  had  certain  ad- 
vantages or  prlvil^es,— among  others,  that 
of  making  full  defense  by  counsel,— wliidi 
those  charged  with  a  felony  did  not  then 
have.  But  Lord  Denman's  act  provided  that, 
on  the  trial  of  any  person  for  any  felony 
whatever  where  the  crime  charged  shall  In- 
clude an  assault  against  the  person,  tiiere 
might  be  an  acquittal  otthe  felony  and  a  ood- 
vlction  of  tbe  assault  The  vitel  prlnd^ 
of  that  act  Is  embodied  In  section  1159  of 
our  Penal  Code.  .  There  are  many  cases,  how- 
ever. In  this  coimtry  tliat  have  followed,  in 
thdr  results,  at  least  the  old  common  law, 
and  peimlt  dlffownt  crimes  indnded  In  the 
same  act  or  transaction  to  be  aeparatdy 
prosecuted  and  punished.  AH  offMses  such  as 
battery,  mayhem,  rape,  robbery,  et&,  as  wdl 
as  assanlts  with  intent  necessarily  bidnde 
an  assault;  and  it  Is  now  geaerally  conceded 
that  a  conviction  of  the  higher  offense  Is  nec- 
essarily a  conviction  of  the  assault  indnded 
in  It;  and  it  would  seem  to  follow  logical^, 
as  well  as  by  construction,  tiiat  a  conviction 
or  acquittal  of  any  of  the  indnded  offenses 
must  bar  a  prosecution  of  the  higtaor,  dnce 
the  higher  rannot  afterwards  be  prosecuted 
without  opening  the  door  for  a  second  con- 
viction, or  a  conviction  of  an  offense  for 
which  the  defendant  had  before  been  tried 
and  acquitted.  It  la  wdl  settled  that  a  con- 
viction of  a  lower  Included  offense  is  an  ac- 
quittal of  all  higher  offenses  included  In  the 
Indictment  or  information,  and  wbne  such 
conviction  for  a  lower  offense  Is  set  aside, 
and  a  new  trial  granted,  even  upon  tbe  mo- 
tion of  defendant,  or  upon  appeal,  he  cannot 
be  convicted  ol  any  higher -dToise  than  that 
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of  wbicb  be  was  first  found  guUly.  If  an 
acquittal  can  have  such  effect,  much  more 
strongly  It  should  be  held  that  a  prior  cou- 
Tlctton  of  any  Included  offense  should  bar  a 
subsequent  prosecution  for  a  higher  offense 
Included  In  the  same  transaction.  Bishop, 
In  his  New  Criminal  Law  (section  1058),  says 
that,  "by  the  general  and  better  doctrine,  a 
conviction  or  acquittal  of  a  common  assault 
will  bar  proceedings  for  an  assault  with  In- 
tent to  do  great  bodJly  harm,  and  other  as- 
saults  aggravated  in  like  manner.  It  has 
been  supposed  that,  if  the  tribunal  trying 
the  less  offense  has  no  Jurisdiction  over  the 
higher,  the  case  will  be  different;  yet  there 
does  not  seem  to  be  any  Just  foundatloD  for 
this  distinction.  The  fact  that  one  has  been 
In  Jeopardy  for  a  lower  offense  la  true  equally 
whether  the  court  had  authority  to  try  the 
higher  or  not." 

All  criminal  prosecutions  are  by  the  state, 
which  Is  a  single  entity.  It  may  choose  its 
forum,  and  determine  for  what  particular 
offense  it  will  prosecute  -the  citizen  for  a 
violation  of  the  criminal  law.  It  cannot  com- 
plain If  it  has  made  an  unwise  selection,  but, 
having  made  Its  selection  and  inflicted  the 
penalty  It  has  Imposed  for  such  violation,  the 
constitution  Interposes  for  the  protection  of 
the  accused,  and  declares  that  be  shall  not 
be  twice  put  In  Jeopardy  for  the  same  of- 
fense; and  this  provision,  being  for  the  bene- 
fit and  protection  of  the  accused,  is  to  be  lib- 
erally construed.  "This  rule  of  interpreta- 
tion Is  in  many  of  the  cases  not  thought  of 
by  the  courts,  and  other  obvious  principles 
are  overlooked,  so  that  our  books  contain 
numerous  decisions  wherein  this  constitu- 
tional right  has  been  denied  to  the  prisoner." 
Blab.  New  Or.  Law,  i  1070.  That  there  are 
numerous  decisions  In  other  Jurisdictions  in- 
consistent and  even  contradictory  to  this,  and 
prior  decisions  of  this  court,  b«retnbefore 
cited,  may  be  admitted.  A  recent  example 
is  that  of  State  v.  Caddy  (S.  D.)  87  N.  W. 
927,  where  It  was  held  that:  "An  acquittal 
on  trial  und«  Comp.  Laws,  |  0491,  char- 
ging an  assault  on  a  certain  person  with  a 
deadly  weapon  with  Intent  to  rob.  Is  not  a 
bar  to  a  conviction  under  section  6481,  on  an 
Indictment  charging  robbery  In  taking  mon- 
ey  from  snch  person,  against  bis  will,  by 
fwce."  The  transaction  was  tbe  same.  In 
tiiat  state,  as  bere,  tbey  have  a  statute  per- 
mitting a  conviction  of  any  lesser  offense  nec- 
essarily Included  In  that  chained  In  the  In- 
dlctment  Many  cases  were  cited  in  the  opln- 
Itm,  the  first  of  which  Is  Morey  v.  Com.,  108 
Mass.  488.  In  that  case  the  record  showed 
that  the  first  Indictment  charged  that  the  de- 
fendant and  Bridget  Kennedy,  during  a  time 
specified,  "did  lewdly  and  lasdvlously  asso-* 
date  and  cohaUt  together,  not  being  mar- 
ried to  each  other."  The  second  Indictment 
chafed  that  the  defendant,  being  a  married 
man  and  having  a  lawful  wife,  committed 
adultery  with  the  same  woman  at  specified 
dates  Included  In  the  first  Indictment  The 
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court  held  that  "a  conviction  or  acquittal  up- 
on one  indictment  Is  no  bar  to  a  subsequent 
conviction  and  sentence  upon  another,  unless 
the  evidence  required  to  support  a  conviction 
upon  one  of  them  would  have  been  sufficient 
to  warrant  a  conviction  upon  the  other." 
Here  there  were  two  oCPenses  not  "necessa- 
rily included"  In  each  other.  Under  the  first 
Indlcfment  the  defendant  could  not  have  been 
convicted  of  adultery  charged  In  the  second, 
though  1q  his  Illicit  cohabitation  he  commit- 
ted adultery,  and  he  might  have  committed 
adultery  without  having  been  guilty  of  Illicit 
cohabitation.  The  court,  however,  further 
said;  "An  acquittal  or  convfction  upon  an 
indictment  for  murder  is  a  bar  to  a  subse- 
quent conviction  upon  an  Indictment  for  man- 
slaughter or  assault  by  the  same  act  by 
which  the  murder  was  charged  In  the  first 
Indictment  to  have  been  committed,  because 
such  a  conviction  might  have  been  had  up- 
on the  first  lndicl:ment.  And  so,  e  converso, 
an  acquittal  or  conviction  of  the  manslaugh- 
ter is  a  bar  to  a  subsequent  Indictment  for 
the  murder."  So,  the  Dakota  case  cites 
Com.  V.  Roby,  12  Pick.  496,  where  it  was 
held  that  a  conviction  of  an  assault  with  In- 
tent to  murder  was  no  bar  to  an  Indictment 
for  murder;  but  In  Morey  v.  Com.,  supra,  the 
court  remarked  that  the  Boby  Case  was  de- 
cided "before  our  statutes  permitted  a  con- 
viction of  such  an  assault  upon  an  indictment 
for  murder."  So  it  may  be  concluded  that 
In  England,  since  Lord  Denman's  act,  and  In 
this  country,  wherever  a  statute  permits  a 
conviction  of  any  lower  offense  necessarily  In- 
cluded In  a  higher  one  with  which  the  defend- 
ant Is  charged,  a  conviction  or  acquittal  of 
such  higher  offense  Is  a  bar  to  a  subsequent 
prosecution  for  any  lower  off^se  necessarily 
Included  In  It,  and,  e  converse,  a  conviction 
for  any  lower  offense  necessarily  Included  In 
the  higher  Is  a  bar  to  a  subsequent  prosecu- 
tion for  such  higher  offense,  and  this  conclu- 
sion Is  fully  sustained  by  the  prior  decisions 
of  this  court  hereinbefore  cited.  Of  course, 
if  the  former  conviction  was  procured  by  the 
fraud,  connivance,  or  collusion  of  the  def^d- 
ant,  this  fact  vitiates  It,  and  It  Is  no  bar  to 
a  subsequent  prosecution.  State  v.  Little,  1 
N.  H.  257;  State  v.  Lowry,  1  Swan.  84; 
State  V.  Reed,  26  Conn.  202;  1  BIsh.  Cr.  Law, 

1008,  1010.  But  here  there  is  no  pretense 
that  the  prosecution  before  the  Justice  was 
fraodolent.  The  constitutional  provision  here 
Involved  was  made  for  the  protection  of  the 
citizen,  and  should  be  liberally  construed  in 
his  favor.  In  State  v.  Cooper,  13  N.  J.  Law, 
361,  25  Am.  Dec.  490,  It  was  said:.  "Where 
the  state  has  thought  proper  to  prosecute  the 
offense  in  Its  mildest  form,  it  Is  better  t^at 
the  residue  of  the  offense  go  unpunished, 
than,  by  sustaining  a  second  Indictment,  to 
sanction  a  practice  whlcb  might  be  rendered 
an  instrument  of  oppression  to  the  citizen." 

In  the  case  at  bar  all  the  facts  were  pre- 
sented to  the  Justice,  and  considered  in  fix- 
ing the  penalty  imposed.    In  the  superior 
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court  the  evidence  heard  and  conslderel  by 
the  Justice  was  excluded,  as  well  as  evidence 
of  the  ponlshmeDt  imposed.  The  superior 
court  therefore  had  no  knowledge  of  the  prior 
proceedings  and  the  penalty  imposed,  and 
must  have,  to  the  extent  of  the  punishment 
Imposed  by  the  justice,  imposed  a  second  or 
double  punishment 

Our  conclusion  Is  that  the  court  below  erred 
In  rejecting  the  evidence  of  the  former  con- 
Tlctlon,  and  that  the  Judgment  and  order  ap- 
pealed from  should  be  reversed,  and  the  cause 
remanded. 

We  concur:    CHIPilAN,  C;  SMITH,  C. 

PER  CDRIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the  cause 
remanded. 


(137  Cal.  ai> 

TEMESCAL  OIL  MINING  &  DEVELOP- 
MENT  CO.   v.   SALCIDO  et  al. 
(L.  A.  1078.) 

(Supreme  Court  of  California.  Ans.  9,  1902.) 

MINING  CLAIMS— LOCATION— MONHMKNTS— 
CONFLICTING  EVIDENCE. 

1.  Rev.  St.  U.  S.  S  2324,  providing  that  loca- 
tion of  a  miniDg  claim  must  be  distinctly  mark- 
ed on  the  ground,  is  coroplied  with;  the  notice 
of  location  posted  and  recorded  describing  the 
claim  as  a  certain  quarter  section,  the  land 
having  already  been  surveyed  by  the  govern- 
ment, a  government  monument  being  in  place 
at  one  corner,  'and  the  lines  being  run,  and 
stakes  set  at  the  corners,  by  the  locator's  sur- 
veyor. 

2.  A  substantial  conflict  of  evidence  as  to 
monuments  having  l>een  constructed  on  the 
boundaries  of  a  mining  claim — persons  testify* 
ing  that  they  placed  them  tbere — is  not  mised 
by  testimony  of  witnesses  that  they  did  not 
see  the  stakes  when  they  looked  for  tiiem  some 
years  later. 

3.  An  invalid  attempted  relocation  of  a  min- 
ing claim  does  not  effect  au  abandonment  of 
the  locator's  prior  valid  location,  and  is  im- 
material so  far  as  concerns  another  making  a 
still  later  location. 

4.  Work  on  a  miniup;  claim,  done  by  one  after 
making  a  valid  location  and  a  subsequent  in- 
valid one,  will  be  attributed  to  the  valid  loca- 
tion. 

5.  Under  Rev.  St.  U.  S.  §  2324,  providing 
that,  on  failure  to  do  a  certain  amount  of 
work  each  year  on  a  mining  claim,  the  claim 
shall  be  open  to  relocation,  provided  the  orig- 
inal locator  has  not  resumed  work  on  the  claim 
after  failure,  and  before  such  location,  the 
locator,  by  doing  work  of  the  amount  required 
in  a  certain  year,  after  failure  for  some  years 
to  do  work,  will  be  treated  as  having  resumed 
work. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Ventura  county; 
W.  S.  Day,  Jndge. 

Action  by  the  Temescal  OIJ  Mining  ft  De- 
velopment Company  against  Jose  Juan  Sal- 
cido  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.  AfflrOKd. 


•I  5.  See  Mines  and  Minerals,  vol.  34.  CeaL  Dig. 


W.  A.  Harris,  Barnes  &  Selby,  and  Ed- 
ward M.  Selby,,  for  appellant.  R.  P.  Del 
Valle.  Joseph  L.  Murphy,  H.  L.  Poplin,  and 
llichards  &  Carrier,  for  respondents. 

6RAT,  G.  This  action  la  brought  to  quiet 
title  to  a  certain  tract  of  laud  in  Ventura 
county,  consisting  of  the  N.  %  of  the  N.  W. 
^  aud  the  S.  E.  ^  of  the  N.  W.  U  of  section 
12,  township  4  N.,  range  18  W.,  San  Ber- 
nardino M.  Both  parties  claim  the  land  un- 
der oil  mining  locations. 

The  case  Was  tried  with  a  Jury,  and  re- 
sulted in  a  verdict  and  Judgment  for  defend- 
ants. Plaintiff  appeals  from  the  Judgment, 
and  from  an  order  denying  Its  motion  for  a 
new  trial. 

I>efendants'  claim  embraces  the  whole  of 
the  N.  W.  ^  of  said  section  12,  and  was 
located  first  in  1891,  and  again  In  1S9G. 
Plaintiff's  claim  was  not  properly  located 
until  1000,  and  at  the  time  of  such  location 
there  Is  evidence  showing  that  defendants 
had  previously,  in  January,  done  the  assess- 
ment work  required  by  law  for  that  year. 

1.  Appellant  contends:  First  That  de- 
fendants' locations  were  not  so  marked  upon 
the  ground  that  they  could  he  readily  traced. 
The  evidence  shows  that  the  quarter  section 
located  was  surveyed  out  carefully  by  a  com- 
petent surveyor  employed  by  the  locator;  thai 
the  northwest  comer  of  section  12  being  the 
northwest  comer  of  the  quarter  section  con- 
stituting the  location,  was  found  by  said  sur- 
veyor as  It  had  been  located,  and  monumrated 
with  a  pile  of  rocks  by  the  government  sur- 
veyor, that  the  lines  of  the  quarter  section 
were  ruu,  and  stakes,  two  or  three  Inches  in 
diameter  and  standing  a  foot  above  the 
ground,  were  set  at  each  comer.  These  monu- 
ments were  placed  In  1801,  and  some  of  them 
were  found  nine  years  later  by  the  engineer 
who  placed  them;  others  were  rotted  away 
and  gone.  We  think  this  evidence  shows  a 
substantial  compliance  with  the  provisions  of 
the  United  States  statutes  requiring  that 
"the  location  must  be  distinctly  marked  on 
the  ground,  so  that  Its  boundaries  can  be 
readily  traced."  Rev.  St  {  2324.  We  are 
influenced  somewhat  in  our  consideration  (rf 
the  point,  by  the  fact  that  the  notice  of  loca- 
tion which  was  posted  and  recorded  de- 
scribed the  claim  by  Its  government  subdi- 
vision, the  laud  having  already  been  sur- 
veyed by  the  government;  and  that  a  gov- 
ernment monument  was  still  in  place  at 
one  corner  of  the  claim  at  the  time  of  the 
location.  There  is  nothing  in  White  v.  Lee, 
78  Cal.  503,  21  Pac.  363.  12  Am.  St  R^. 
115.  inconsistent  with  this  conclusion,  for 
In  that  case  no  attempt  of  any  kind  had  been 
.made  to  monument  the  claim,  but  the  claim- 
ant relied  solely  on  the  goramnrent  8ur*ey 
as  sutflctent  to  mark  the  boundaries  of  his 
claim. 

2.  There  was  no  error  in  refusing  the  In- 
struction ofTered,  and  based  on  the  theory 
that  the  evidence  conflicted  on  tlie  question 
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of  whether  there  had  ever  been  any  monu- 
ments constmcted  on  the  boundaries  of  de- 
fendants' claim.  The  n^atlve  evidence  of 
witnesses  that  they  did  not  see  the  monu- 
ments when  they  looked  for  them  some  years 
after  they  were  placed  does  not  raise  a  sub- 
stantial conflict  with  the  testimony  of  the 
parties  who  placed  the  monuments.  The 
witnesses  who  passed  over  the  grround  at 
times  nearer  the  date  of  the  placing  of  the 
stakes  say  that  they  were  not  looking  for 
them.  The  evidence  that  the  stakes  were 
placed  there  In  1S91  Is  not  disputed,  and,  as 
against  that  evidence,  testimony  to  the  ef- 
fect that  the  stakes  could  not  be  found  in 
1890  raises  no  presumption.  Neither  is  there 
any  evidence  that  the  claim  of  defendants 
was  ever  abandoned  after  the  flrst  location 
In  1891.  The  attempted  relocation  In  1896 
was  Invalid,  and  did  not  amount  to  an  aban- 
donment of  the  previous  location,  and,  so  far 
as  plaintiff  Is  concerned,  that  location  of 
1806  Is  entirely  Immaterial,  as  Its  claim  was 
not  located  until  1900.  The  work  which  was 
done  by  defendants  in  1SD8,  1899,  and  1900 
will  be  attributed  to  the  location  of  1891, 
the  only  previous  location  which  was  valid. 

3.  There  was  no  en-or  in  the  InstmctloDs 
of  the  court  calling  the  attention  of  the  jury 
especially  to  the  work  claimed  to  have  been 
(lone  by  defendants  In  1899  and  1900,  and  In 
substance  saying  that  whether  they  had  fall- 
«?d  In  any  previous  year  to  work  the  claim 
to  the  value  of  $100  was  of  no  great  Im- 
portance, "because  plaintiff  makes  no  claim 
to  the  premises  at  any  time  prior  to  1809." 
This  instruction  was  proper  for  the  reason 
stated  in  It.  The  evidence  showed,  with- 
out substantial  conflict,  that  In  January, 
1809,  the  defendants  caused  work  to  be  done 
for  the  benefit  of  the  claim  of  greater  value 
than  $100,  and  also  In  the  following  year, 
1900,  and  before  plaintiff's  claim  was  monu- 
mented,  the  preponderance  of  the  evidence 
shows  that  another  $100  worth  of  work  was 
done  by  defendants  for  the  benefit  of  their 
claim.  In  the  absence  of  any  evidence  to 
the  contrary  (and  there  seems  to  be  none), 
it  will  be  presumed  that  this  work  was  all 
done  with  the  honest  purpose  of  renewing 
work  "after  failure,  and  before  location," 
so  as  to  satisfy  the  provisions  of  section  2324, 
Rev.  St  tJ.  S.  See  Mining  Co.  t.  Deferrarl, 
G2  Cal.  160.  We  cannot  see  how  the  failure 
to  do  the  required  work  in  any  one  of  the 
previous  years  would  tend  to  show  that  the 
work  of  1899  and  19U0  was  not  done  in  good 
faith.  Having  done  the  work,  to  the  value 
of  $100,  required  by  statute  for  the  year 
1899,  defendants  must  be  treated  as  Imving 
"resumed  work  upon  the  claim,"  within  the 
meaning  of  said  section;  and  their  previous 
conduct  In  the  matter  of  work  could  not  af- 
fect their  rights  as  against  subsequent  lo- 
cators. 

There  are  other  objections  urged  to  the 
instructions,  but  on  examination  we  find 


them  without  merit,  and  not  of  sufilclent 
Importance  to  require  special  notice. 

We  advise  tbat  the  judgment  and  order  be 
affirmed. 

We  concur:    HAYNES,  C;  CHIPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  affirmed. 


(U7  CtL  214) 
COLEMAN  et  fll.  v.  LE  FRANO  et  ml. 

(S.  P.  2,183.) 
(Supreme  Court  of  CaiiComla.   Aug.  25,  1902.) 
WATBR^-RIPARIAM  OWNBRS-RiaHT&-IN- 
JUNCTION. 

1.  A  dam  maintained  across  a  river  by  a 
riparian  owner  cannot  be  said  as  a  matter  of 
law,  and  based  on  the  court's  own  experience, 
to  be  an  encroachment  on  the  rights  of  a  ri- 
parian owner  below  the  dam,  though  the  flo^ 
of  the  sti'eaui,  after  tlie  rainy  season  each 
year,  gradually  diminishes  until  it  ceases. 

2.  Wbere  a  riparian  owuer  on  a  river  dams 
the  same,  a  lower  owner  may  not  sue  to  en- 
join the  former  from  dlrertiug  any  water,  but 
his  remedy  is  to  have  the  respective  riparian 
rights  of  the  owners  determined,  after  which 
he  may  have  an  injunction  to  restrain  any  in- 
terference with  his  rights. 

3.  A  ripanao  owner  on  a  river  sued  an  up- 
per owner  to  restrain  him  from  diverting  any 
water,  the  upper  owuer  having  dammed  the 
sti'eam.  There  was  no  evidence  on  which  the 
court  could  have  determined  the  riparian  rights 
of  the  parties,  and  judgment  was  given  for  de- 
fendant without  prejudice  to  plaiutilf's  right 
to  sue  to  determme  the  amount  of  water  to 
which  each  was  «ititled.  HOA  not  error  not  to 
have  determined  the  riparian  rights  of  the  par- 
ties. 

Gommlssloner's  decision.  D^rtmeut  2. 
Appeal  from  superior  court,  Santa'  Qara 
county;  H.  H.  Hyland,  Judge. 

Action  by  James  V.  Coleman  and  others 
against  Adele  T.  i.e  Franc  and  others. 
From  a  Judgment  for  defendants,  complain- 
ants appeal.  Affirmed. 

Garret  W.  McEnemey,  for  appellants. 
Jackson  Hatch  and  Tnttle  ft  Petton,  tar  re- 
spondents. 

CHIPMAN,  0.  The  action  was  brought  to 
obtain  a  judgment  enjoining  defendants 
from  diverting  any  of  the  water  of  Arroyo 
Seco  de  los  Capatancillos  at  a  point  atwve 
the  lands  of  plaintiffs.  In  Santa  Clara  county, 
or  from  obstructing,  hindering,  or  In  any 
manner  interfering  with  the  free  fiow  of  said 
water  In  Its  natural  channel  In,  tiu'ougb,  and 
upon  the  lands  of  the  plaintiffs,  and  for  gen- 
eral relief.  The  court,  In  Its  conclusions  of 
law,  found  that  "plaintiffs  are  not  entitled 
to  an  injunction  against  defendants  as  prayed 
for,  or  at  all,  and  the  defendants  are  enti- 
tled to  a  judgment  dismissing  the  plalntltCs' 
complaint  and  this  action,  with  costs,  but 
without  prejudice  to  the  right  of  plaintiffs 
to  maintain  another  action  to  determine  the 
proportion  of  water  which  the  respectlTe  rl- 
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liarlan  owners  may  oae."  Judgment  was  en- 
tered acctnrdlngly,  from  -wbicti  plaintiffs  ap- 
peal. 

No  point  is  made  on  the  Insofflcleocy  of 
the  evidence  to  support  the  finding.  Plain- 
tiffs' contention  Is  that,  upon  the  admissions 
of  the  pleadings  and  the  facts  found.  Judg- 
ment should  have  been  entered  for  plaintiffs. 

The  arroyo  Is  a  stream  that  flows  a  large 
quantity  of  water  In  flood  seasons,  but  at 
the  olose  of  the  rainy  season  gradually  di- 
minishes the  flow,  and  flnally  water  ceases 
altogether  to  run  in  the  bed  Of  the  stream. 
The  court  found  that  In  some  seasons  of  the 
year  the  water  does  not  run  down  as  far  as 
defendants*  dam.  This  dam,  by  means  of 
which  defendants  diverted  the  flood  waters 
on  to  their  land,  is  constructed  entirely  across 
the  stream,  and  was  between  two  and  three 
feet  high;  just  above  the  northerly  end  of 
the  dam  Is  a  flood  gate,  through,  which  the 
water,  when  flowing  over  the  dam,  could 
be  taken  to  a  flume,  and  thence  over  defend- 
ants' land;  the  purpose  of  defendants  being 
to  utilize  the  flood  water  at  times  when 
there  was  abundance  for  all  riparian  owners. 
It  Is  contended,  however,  that,  at  seasons  of 
low  water,  "It  Is  Inevitable  that  the  dam 
maintained  by  the  defendants  will  interfere 
with  the  flow  of  the  water;  and  this  court 
>vill  take  notice  of  the  fact,  relying  upon  its 
own  experience  and  Its  own  Judgment,  that 
the  maintenance  of  such  a  permanent  dam 
necessarily  obstructs  and  prevents  the  flow 
of  water  at  certain  seasons  of  the  year,  and, 
consequently,  involves  a  violation  of  the  ri- 
parian rights  of  the  plaintiffs."  Citing  sec^ 
tion  1875,  subd.  8,  Code  Civ.  Proc;  Ceder- 
berg  V.  RoblsoD,  100  Cal.  93,  34  Pac.  625; 
Butler  V.  Ashworth,  102  Cal.  6C3,  36  Pac. 
022.  It  Is  urged  that,  If  plaintiffs  permit 
the  diversion  by  means  of  this  dam,  they 
would  lose  their  rights  as  riparian  owners  by 
prescription.  Citing  Water  Co.  v.  Hancock, 
85  Cal.  223,  24  Pac.  645,  20  Am.  St  Rep. 
217.  Plaintiffs  and  defendants  are  riparian 
owners,— the  latter  both  above  and  below 
plaintiffs'  lands;  t>oth  are  entitled  to  a  rea- 
sonable quantity  of  the  water  of  the  stream 
for  Irrigation.  It  was  said  In  Charnock  v. 
Higuena,  111  Cal.  473,  44  Pac.  171,  32  U  R. 
A.  190.  52  Am.  St.  Rep.  195.  at  page  480.  Ill 
Gal.,  page  173,  44  Pac,  and  32  L.  B.  A.  190^ 
52  Am.  St.  Rep.  196:  "Whatever  be  the  Just 
proportion  of  water  to  which  any  riparian 
proprietor  Is  entitled,  that  proportion  cannot 
be  diminished  by  the  fact  that  In  order  to 
utilize  It,  he  must  raise  It  from  the  bed  of 
the  stream  by  pumps  or  other  similar  appli- 
ances. Every  diversion  of  water  from  a 
stream  Is  artificial,— a  disturbance  of  the  nat- 
ural order  of  things.  A  dam  or  a  ditch  is  as 
much  an  artificial  mechanism  as  a  pump,— 


indeed  It  may  be  much  more  so;  and  the  one 
alters  the  natural  condition  In  the  same  sense 
that  the  other  does;"  and  It  was  held  that 
the  method  of  diversion  was  Immaterial  s.> 
long  as  the  use  did  not  Infringe  the  like  and 
equal  rights  of  oth»s.  The  court  cannot 
say  as  matter  of  law,  and  based  on  Its  own 
experience  and  Judgment,  tliat  this  dam  was 
an  encroachment  upon  {tlaintlffs*  riparian 
rigbts,  in  the  absence  of  an  affirmative  show- 
ing by  defendants  that  no  such  Injnry  In 
fact  had  followed.  It  must  be  presumed, 
rather,  that  defendants  are  proceeding  only 
within  their  rights,  since  they  we^e  riparian 
proprietors,  and  entitled  as  such  to  a  rea- 
sonable use  of  the  water.  Plaintiffs'  remedy 
would  not  t>e  to  enjoin  altogether  any  use 
ol  the  water  by  defendants,  but  to  have  the 
respective  rights  of  the  parties  determined  as 
riparian  owners,  and,  before  plaintiffs  could 
have  the  aid  of  the  court  to  enjbln  defend- 
ants' use,  they  would  have  to  show  that  such 
use  was  in  excess  of  their  rights,  and  resulted 
In  plaintiffs'  Injury. 

And  this  leads  to  plaintiffs'  second  point- 
namely,  that  tlie  court  should  have  deter- 
mined the  rights  of  the  parties  as  riparian 
proprietors,  and  that  it  was  error  to  give 
Judgment  for  defendants,  even  thougo  with- 
out prejudice  to  plaintiffs'  right  to  bring  an 
action  to  determine  the  proportion  of  water 
which  the  respective  riparian  owners  may 
use.  Upon  this  point  It  Is  sufficient  to  say 
that  the  complaint  was  not  drawn  for  any 
such  object,  and  does  not  recognize  defend- 
ants as  riparian  owners.  The  theory  of  the 
complaint  is  that  defendants  are  proceeding 
wholly  without  right.  There  was  no  evi- 
dence before  the  comrt  from  which  it  could 
have  adjudged  the  respective  rigbts  of  the 
parties.  Conceding  the  complaint  to  be 
broad  enough  in  Its  allegations  to  have  ad- 
mitted of  the  trial  of  such  laane,  as  between 
the  parties  before  the  court,  plaintiffs  did 
not  avfUl  themselves  of  the  opportunity  to  try 
such  16SU&  It  certainly  was  not  the  duty  of 
the  court  to  compel  the  parties  to  try  their 
rights  as  riparian  owners,  and  compel  them 
to  submit  evidence  as  to  the  proportion  to 
which  each  was  entitied.  In  view  of  the 
pleadings  and  the  evidence,  we  think  the 
court  could  do  no  more  than  was  done  by  It, 
and  that  the  judgment  should  stand.  Bath- 
gate V.  Irvine,  1^26  CaL  135,  68  Pae.  442,  77 
Am.  St  R^.  16& 

It  is  th^fon  advised  that  the  JodgmMit 
be  affirmed. 

We  concur:   HAYNES,  C;  GBAT.  a 

PEU  CURIAM,  tor  the  reasons  given  to 
the  foregolnc  cplnloD.  the  Judgment  la  af- 
firmed. 


.Digitized  by  Google 


WyoJ 


CARTON  T.  BOARD  OF  COM'fta 


1013 


(137  CAl.  »y 

GURTIN  T.  INQLE.  (S.  F.  2.235.) 

(Supreme  Court  of  Califoruia.   Aug.  20,  1902.) 

Application  for  rehearing.  Denied. 

For  opinion  In  department  see  6ft  Pac. 

PKR  CURIAM.   Rebearlng  denied. 

BiQATTY,  a  J.  Z  dissent  £rom  the  order 
denying  a  rehearing.  The  case  presents  a 
very  simple  queitkML  Hocffe,  Ferguson  & 
Co.,  the  assignors  of  plalntUT,  on  September 
1,  ISSa,  delivered  to  the  deTendont,  at  hia 
warehouse  in  Oregon,  14,500  bags.  His  yrrlt- 
ten  receipt  of  that  date  contains  an  express 
agreemeut  to  pay  for  all  of  these  bags  not 
returned  or  accounted  for.  A  large  nnmber 
of  bags  were  not  letomed  or  accounted  toe, 
unless  their  storage  In  Oregon  under  Uie  di- 
rections of  Croaby— the  agent  by  whom  they 
were  delivered  to  defendant— woa  a  sufiBcieut 
accounting  for  them  within  the  meaning  ct 
the  contract. 

The  posltitm  of  plalntUE  was  that,  wUle 
Croaby  was  employed  by  Moore,  Ferguson  & 
Ca  for  the  purpose  of  delivering  the  baga, 
und  taking  the  receipt  and  agreement  of  the 
defendant,  he  vras  not  th^  agent  for  any 
other  purpose,  and  especially  that  he  was  not 
their  as^nt  to  receive  or  direct  the  dlsposi- 
ttoa  of  the  unused  bags.  Upon  this  qnes- 
tkm,  the  most  that  can  be  aald  la  that  there 
waa  some  slight  evidence  to  support  the  tbo- 
«ry  of  an  ostensible  agency,  but  tbn  finding 
of  the  court  was  to  the  contrary,  and  there 
is  evidence  to  siq»Port  the  finding.  The  only 
ground,  therefore,  uptm  which  the  Judg<- 
ment  and  order  appealed  from  can  be  assail- 
ed, consists  in  the  rollnga  ot  the  court  ex- 
dndlng  evidence  ttffered  to  prove  agency. 
1  discover  no  earn  in  these  rulings.  From 
the  wording  of  the  department  t^ilntou,  It 
would  be  siqtpoBed  that  the  contract  ot  July 
:!Stli,  referred  to  In  the  contzact  of  Septem- 
ber Ist,  was  excluded  from  consideration  by 
the  court.  But  such  Is  not  the  fact  It 
was  excluded,  and  properly  excluded,  when 
offered  in  coDnectlon  witii  the  cross-exam- 
ination of  one  of  pUdntUTa  witnesses,  but 
when  the  defendant  <rffered  it  aa  a  part  of 
hia  case  it  was  admitted,  and  It  contained 
a  clause  not  quoted  in  the  department  opin- 
ion, rehiting  to  the  shipment  of  grain,  which 
was  the  particular  matter  referred  to,  and 
by  reference  taicorporated  In  the  contract  of 
September  Ist  The  two  contracts,  constru- 
ed tog^er,  plainly  meant  that  the  unused 
portkm  of  tiie  hags  delivered  September  let 
was  to  be  returned  to  Moore,  Ferguson  & 
OOh  and  notiilng  In  tbehr  terms  Implied  or 
wamuxted  the  Inference  that  the  manner  of 
xetuming  them  or  accounting  for  them  was 
committed  to  the  agency  of  Orosby.  The 
letters  quoted,  and  referred  to  in  the  opin^ 
ton  of  the  court  show  on  their  face,  by  their 
dates  and  their  terms,  that  they  refer  ex- 
clusively to  earlier  trunaactlona  In  which 


Moore,  Ferguson  &  Co.  furnished  other  bags 
to  Crosby,  which  were  charged  to  him, 
though  a  portion  of  them  were  upon  bis  or- 
der shipped  Oii-cctly  to  defendant  Other 
portions  of  the  record  make  this  still  more 
plain.  Crosby  was  fumiahlng  defendant 
bags  under  their  contract  of  July  28th.  He 
purchased  the  bags  of  Moore,  Ferguson  & 
Co.,  and  bad  them  shipped  directly  to  de- 
fraidant  The  excluded  c<HTe6pondence  re- 
lated to  that  transactltm,  and,  so  far  from 
containing  evidence  of  Crosby's  agency,  is  a 
distinct  and  unequivocal  repudiation  of  any 
agency.  In  the  subsequent  transaction  of 
September  let  Moore,  Ferguson  &  Co.  Ad 
furnish  bags  directly  to  defendant  upon  the 
terms  specified  in  the  receipt  and  agree- 
ment of  that  date,  and  in  that  transaction 
they  were  represented  by  Crosby  for  the 
sole  purpose,  so  far  as  the  evidence  shows, 
of  delivering  the  bags,  and  taking  the  writ- 
ten rectipt  and  agreement  of  the  defendant 
showing  tlie  condltlona  upon  which  they  were 
delivered  and  the  price  to  be  paid  for  the 
portion  unused  or  unaccounted  for. 

It  is  In  the  concluding  paragraph  of  the 
opinion  that  the  reasons  for  reversal  are 
summed  up.  I  find  myself  utterly  unable 
to  agree  with  what  Is  there  said  In  any  par- 
ticular. The  agreement  was  not  excluded. 
The  correspondence  related  to  an  earlier 
and  distinct  transaction.  In  which*  aa  ap- 
pears from  the  correspondence  Itself  and  all 
the  other  evidence,  there  was  no  dealing 
between  Moore,  Ferguson  &  Co.  and  defend- 
ant and  no  pretense  of  agency  on  the  part  of 
Orosby.  And,  finally,  I  do  not  understand  tt 
to  be  the  law  that  an  ostensible  -agency  can 
be  established  by  the  dedaratlona  of  the 
supposed  agent  made  out  of  the  preaence 
and  without  the  knowledge  of  the  anwosed 
principal. 

(10  wro.  4i<) 

OABTON   v.    BOARD    OF   COM'RS  OF 
UINTA  COUNTY. 

(Supreme  Court  of  Wyoming.  Aug.  18,  1902.) 

TAXATION— ACTION  BY  TAXPAYER  TO  RECOV- 
ER TAX  PAID-NATURB  OP  ACTION-GROUNDa 
OP  RECOVERY— IRREGULARITIES  —  SUBJECT 
OP  TAXATION— TRAIL  STOCK— I  NTH  ESTATE 
COHMERCB— PAYMENT  UNDER  COUPULSION 
—  SUFFICIENCY  OF  EVIDENCE  —  STATUTORY 
PROVISIONS  —  REFUNDINO  OF  ERRONEOUS 
TAX  —  IRREGULARITIES  IN  COLLECTION  — 
DUTY  OF  COUNTY  COMMISSIONERS  TO  RE- 
FUND—CONDITIONS PRECEDENT. 

1.  Plaintiff  purchased  feeding  sheep  Id  nelsh- 
borinff  states  for  the  purpose  of  traaBportuig 
them  to  Nebraska  feed  yards.  They  reached 
Wyoming  August  lat,  and  took  three  months 
to  cross  the  state,  500  miles,  feeding  on  uative 
^ass  daring  the  entire  joiime7«  and  while  be- 
ing BO  transported  tbey  were  taxed  aa  "trail" 
stock,  under  Rev.  St.  1887,  §§  3845-3847. 
Plaintiff's  foreman  testified  that  they  were 
brought  into  the  state  for  the  purpose  of  driv- 
iug  uiem  to  Nebraska,  and  that  the  average 
daily  rate  at  which  they  could  be  safely  driven 
was  five  miles;  but  it  did  not  ai^ar  whether 
they  were  driven  continuously,  or  were  allowed 
to  stop  and  graze,  and  there  was  evidence  for 
the.county  that  they  coold  be  driven  10  miles 
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n  day;  that  a  portion  were  Id  fact  driven  at 
this  rate  tor  200  miles  in  Colorado;  and  that 
plaintiff's  agent,  io  arranging,  as  a  basis  ioi 
taxation,  the  time  the  sheep  would  take  to 
cross  the  state,  took  the  limit  of  the  time 
probably  necessary,  saying  he  wished  to  drive 
slowly.  Most  oX  the  sheep  were  shipped  by 
rail  from  a  point  in  Nebraslta  a  few  miles  east 
of  the  Wyoming  line.  Held  that,  in  view  of 
the  similarity  between  plaintiff's  method  of 
handling  his  sheep  and  that  of  residents  driv- 
ing sheep  eastward  for  shipment,  the  evidence 
was  sufUcient  to  show  that  plaintiff  brought  his 
sheep  into  the  state  for  grazing  purposes,  and 
that  they  did  not  become  subjects  of  inter- 
state commerce  until  their  shipment  in  Ne- 
braaka,  and  hence  were  Bobject  to  taxation  in 
Wyoming. 

2.  In  proceedings  to  collect  taxes,  or  when  a 
tax  levy  is  sought  to  be  justified,  compliance 
with  the  statute  authorizing  the  tax  must  be 
shown;  but  an  action  by  a  taxpayer  to  re- 
cover the  amount  of  taxes  paid  by  him  is  an 
equitable  a<^ion,  in  the  nature  of  an  action 
for  money  had  and  received,  in  which  no  recov- 
ery can  be  had  except  on  proof  that  defendant 
has  received  money  of  the  plaintiff  which,  in 
equity  and  good  conscience,  it  ought  not  to  re- 
tain, mefe  irregularities  in  aesessmeut  and  levy, 
Khort  of  such  as  make  the  tax  illegal  or  void, 
not  being  sufficient  to  support  a  recovery;  and, 
in  the  absence  of  statute  to  the  contrary, 
plaintiff  must  also  show  that  the  numey  was 
paid  under  conipolsioD. 

8.  Ker.  St.  1£»7,  16  3S45-3847,  prorlded  that 
the  treasurer  of  the  county  into  which  trail 
stock  from  other  states  first  came  should  list 
such  stock,  and  that  the  assessor  should  assess 
it  for  taxation,  and,  in  case  his  assessment 
rolls  had  been  completed,  be  was  required  to 
include  such  stock  in  a  supplemental  report. 
If  the  stock  was  brought  in  prior  to  the  an- 
nual levy,  the  assessor  was  required  to  col- 
lect from  the  owner  a  certain  sum  per  head, 
such  sum  to  be  returned  at  the  end  of  the  year 
if  the  owner  had  paid  the  proper  taxes;  but  the 
owner  was  allowed,  in  lieu  of  making  such 
deposit,  to  give  a  bond  conditioned  to  list  the 
stock,  and  pay  all  taxes  thereon  for  that  year. 
Plaintiff  brought  trail  stock  into  the  state 
prior  to  the  annual  levy,  but  was  not  required 
to  make  any  deposit,  or  to  give  bond;  oeing 
allowed,  in  lieu  thereof,  to  pay  an  estimated 
tax  outright;  and  the  other  requirements  of 
the  statute  were  not  complied  with.  The 
amount  collected  was  correct,  and  the  county 
received  no  more  than  it  was  required  to  col- 
lect; but  plaintiff,  having  paid  under  protest, 
subsequently  sued  to  recover  the  amount  paid, 
relying  on  the  irregularities  in  the  assessment 
and  levy.  Held  that,  as  it  did  not  appear  that 
the  county  bad  received  any  of  plaintiff's  mon- 
ey which  in  equity  and  good  conscience  it  was 
not  entitled  to,  plaintiff  could  not  recover; 
irregularities  in  levy  and  assessment,  short  of 
Rucb  as  render  the  tax  illegal  or  void,  being  in- 
sufficient to  support  a  recovery. 

4.  Her.  St.  1887,  H  3»15-3&17,  provided  that 
the  treasurer  of  the  county  into  which  trail 
stock  from  other  states  first  came  should  list 
it,  and  that  the  assessor  should  assess  it  for 
taxation,  and  that  the  assessor  should  collect 
from  the  owner  a  certain  sum  per  head,  which 
would  be  returned  at  the  end  of  the  year  if 
the  owner  had  paid  his  regular  tax  on  the 
stock;  the  owner  being  allowed,  however,  to 
give,  in  lieu  of  such  deposit,  a  bond  condi- 
tioned to  pay  his  regular  tax,  etc.  The  act 
further  provided  that  any  person  failing  to 
make  the  required  deposit,  or  to  give  the  bond 
in  lieu  thereof,  should  be  fined  and  should 
forfeit  a  certain  sum ;  no  prorlsion  being  made, 
however,  for  seizure  or  sale  of  the  stock. 
Plaintiff  brought  trail  stock  into  the  state,  and 
was  allowed  to  pay  an  estimated  tax  thereon 
outright,  in  lieu  ot  making  the  deposit  or  giv- 
ing the  bond.  The  tax  wai  not  due,  and  the 


officer  had  no  warrant  for  Its  collection,  but 
plaintiff  .nevertheless  paid  the  efttimated  tax 
rather  than  to  make  the  deposit  or  give  lh« 
bund,  filing  a  written  protvat.  Held,  that  as 
by  making  the  deposit,  or  giving  the  bond, 
plaintiff  could  have  secured  himself  and  the 
stock  from  molestation,  and  have  had  ample 
opportunity  to  litigate  the  question  of  hia  lia- 
bility, there  was  no  such  compulsion  in  the 
payment  of  the  estimated  tax  as  would  en- 
title him  to  maintain  a  suit  to  recover  it 
back. 

5.  Under  Rev.  St.  1899,  S  18G3  (Bev.  St 
1SS7,  S  8821),  providing  that  the  board  of  coun- 
ty commissioners  shall  direct  the  county  treas- 
urer to  refund  any  erroneous  or  illegal  tax,  the 
board  of  commiswonerB  will  not  be  deemed  to 
be  in  default  of  Its  duty  until  application  has 
been  made  to  it  by  the  taxpayer,  and  has  been 
refused. 

6.  Under  Rev.  St.  1809,  |  1863  (Rev.  St. 
1887,  fi  3821),  requiring  the  board  of  connty 
supervisors  to  direct  the  cotfuty  treasurer  to  re- 
fund any  erroneous  or  illegal  tax.  mere  irregu* 
taritles  in  the  method  of  collecting  a  tax  are 
not  suincient  to  require  a  ivfunding  order, 
but  it  must  appear  that  tiie  tax  itself  is  errone- 
ous or  illegal,— that  is,  that  it  is  not  equitably 
due  from  the  taxpayer. 

Error  to  district  court,  Uinta  county;  Rich- 
ard H.  Scott,  Judge. 

Action  by  Lawrence  A.  Carton  against  the 
board  of  commlssioaBrs  of  Uinta  eoonty. 
Judgment  In  favor  of  defendants,  and  idaiu- 
tiff  brings  error.  Affirmed. 

Van  Orsdel  &  Burdick,  for  plaintiff  in  error. 
Hamm  &  Arnold,  for  defendants  in  error. 

CORN,  J.  The  plalntifT  in  error  brought 
Btilt  to  recoTer  91^2.60,  collected  tnm  him 
by  the  authorities  of  Uinta  comity  tor  tues 
npon  66,800  bead  of  Abeep.  He  claims  the 
right  to  recover  upon  the  ground  that  the 
sheep  in  question  were  merely  being  driven 
by  him  across  this  state;  tbat  diey  never 
became  Identified  with  the  property  of  the 
state,  and  were  not  subject  to  taxation  lo 
Uinta  or  any  other  county  of  Wyoming:  and 
that,  moreover,  they  were  never  legally  as- 
sessed fOT  taxation.  The  district  court  tried 
the  case  without  a  Jury,  ud  gave  Judgment, 
upon  the  evidence.  In  favor  of  the  defeodanb 
for  costs. 

Xt  is  conceded  that  if  the  property  was  in 
this  state  only  for  the  purpose  of  being  trans- 
ported across,  under  such  condltima  as  wonU 
crastltute  interstate  comm«ce  under  the  con- 
stitution and  laws  of  tbe  United  States,  It  was 
not  taxable  wider  the  state  laws.  It  there- 
fore becomes  necessaiy  for  us  to  examine  the 
evidence  as  bearing  upon  that  qaestioo. 

The  testimony  shows  that  the  sheep  la  ques- 
tion were  wethers  or  feeding  sheep,  and  tbat 
they  woe  purchased  in  westran  Idaho  and 
eastern  Or^on,  except  one  herd  purdiosed  In 
southern  Utah.  They  were  bought  for  the 
purpose  of  being  transported  to  Nebraska  and 
Kansas,  and  there  fattened  for  the  market. 
They  reached  the  Wyoming  border  on  the 
west  and  south  from  about  the  24tb  tx  2Sth  of 
July  to  the  1st  of  Augnst,  and  occupied  abont 
three  months  in  crossing  tlie  state.  Hiej 
were  not  fed,  bat  snbslsted  dnring  the  jour- 
ney by  gnubig  upon  the  native  grasses  of 
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the  nninclosed  lands.  They  were  dlTided  Into 
coDTenient  bands  of  5,000  or  6,000  head,  and 
traveled  atwut  4%  to  5  milea  a  day.  Plain- 
tiffs foreman,  who  had  general  charge  of  all 
the  bands,  testified  the  pnrpose  was  to  get 
them  through  the  state  so  thej  could  get 
them  Into  Nebraska  and  commence  feeding 
by  fall.  He  also  states:  "We  went  by  the 
trail,  the  most  direct  route  through  the  state 
we  can  go  by,  I  guess,~-water  route  and 
everything."  .  The  evidence  was  not  In  great 
detail  as  to  the  movement  of  the  stock  across 
the  state,— partly,  no  doubt,  from  the  fact  that 
the  10  or  15  separate  bands  were  spread  out 
over  quite  a  wide  scope  of  country,  and  were 
not  under  the  immediate  observation  of  the 
foreman,  who  was  the  only  witness  examined 
upon  that  subject,  and  partly  because  the 
manner  in  which  sheep  are  moved  and  cared 
for,  and  the  general  features  of  the  country 
over  which  they  passed,  are  matters  of  general 
knowledge  in  this  state,  and  were  presumed 
to  be  known  to  the  court  There  was  evi- 
dence Introduced  on  behalf  of  the  county  that 
a  fair  average  day's  travel  for  trail  sheep  was 
8  or  10  miles  upon  ordinarily  good  feed,  and 
that  they  go  further  upon  short  feed,  or  no 
feed  at  all,  because  there  is  no  object  in  hold- 
ing them  over.  It  does  not  appear  Just  when 
the  sheep  In  question  were  purchased,  but  we 
Infer  that  sheep  of  this  class  are  purchased 
In  the  spring  or  early  summer,  after  shear- 
ing, when  they  may  be  obtained  at  a  low 
price.  It  Is  not  desirable  to  begin  to  fatten 
them  for  the  market  until  November,  and  in 
the  meantime  they  must.  In  some  way,  tK 
subsisted  and  cared  for.  PlaintlCTs  foreman 
testified  that  they  could  be  driven  across  the 
state  in  this  way  25  or  30  cents  cheaper  than 
they  could  be  shipped  by  rail.  Lack  of  rail- 
road facilities  was  not  one  of  the  reasons 
for  driving.  Instead  of  shipping  by  rail,  as 
at  various  times  on  the  Journey  they  were 
convenient  to  Union  Pacific  Railroad  sta- 
tions. Without  reciting  the  evldeuce  In  great- 
er detail,  we  think  It  Is  a  reasonable  conclu- 
sion, from  all  the  facts  in  the  case,  that  the 
transportation  of  the  ^heep  from  Idaho  and 
Utah  to  Nebraska  was  not  the  only,  (x  the 
principal,  purpose  In  trailing  them  across 
Wyoming,  It  is  contended  by  plaintiff  In  er- 
ror that  they  grazed  from  day  to  day  as  a 
mere  Incident  to  the  Journey;  but  we  think, 
under  all  the  evidence,  the  contrary  appears 
to  be  true;  that  movement  of  the  herds  east- 
ward was  incidental  to  subsisting  them  upon 
the  grasses  of  this  state  during  the  tbree 
months  that  would  Intervene  before  it  was 
time  to  ship  direct  to  the  feeding  yards  in 
Nebraska.  The  fact  that  they  were  ultimate- 
ly destined  for  the  feed  yards  In  Nebraska, 
and  for  the  market  further  east,  is  not  spe- 
cially significant  in  dctenulning  whether  they 
became  incorporated  into  the  mass  of  property 
in  this  state,  and  subject  to  taxation  as  other 
property  having  its  situs  here.  The  great 
mass  of  sheep  grown  and  owned  in  this  state 
have  the  same  destination,  and  are  finally 


disposed  of  in  the  same  market.  The  way  in 
which  these  herds  were  maintained  and  han- 
dled while  in  this  state  did  not  differ  es- 
sentially from  the  manner  in  which  resident 
owners  maintain  and  handle  their  herds  dur- 
ing the  same  season.  FlalntiCTs  foreman 
testified  that  the  herds,  for  the  most  part, 
were  driven  to  points  in  Nebraska  a  short 
distance  east  of  the  Wyoming  line,  and  from 
there  shipped  by  rail  to  the  feed  yards  early 
In  November.  This,  under  all  the  circum- 
stances of  this  case,  seems  to  be  only  a  dif- 
ferent form  of  statement  of  the  fact  that, 
having  subsisted  his  herds  for  a  fourth  of 
the  year  in  Wyoming  by  moving  them  slow- 
ly until  an  open  range  was  no  longer  pre- 
sented, and  the  time  for  shipment  had  ar- 
rived, be  then  shipped  them  to  their  destina- 
tion. And  It'  Is  plain  that  this  differs  very 
widely  from  the  statement  that  they  were 
merely  In  transit.  The  evidence  as  to  ho.w 
these  herds  were  actually  handled  In  crossing 
the  state,  the  distance  traveled  each  day,  to 
what  extent  they  spread  out  for  the  purpose 
of  feeding,  the  approximate  number  of  miles 
traveled,  and  number  of  days  occupied,  in 
crossing  the  state,  depends  wholly  upon  the 
testimony  of  the  plaintiff's  foreman;  and  It  is 
neither  very  full  nor  very  satisfactory.  He 
does  not  profess  to  have  any  accurate  knowl- 
edge on  the  subject;  but  be  estimates  the 
distance  traveled  across  the  state  as  prob- 
ably 500  miles,  and  that  it  would  require  85 
or  00  days.  He  states  that  the  average  rate 
of  travel  was  4%  to  5  miles  a  day,  and  that 
sheep  could  not  safely  be  moved  for  that  dis- 
tance faster  ttian  5  miles  a  day.  He  does  not 
know,  and  there  is  no  evidence,  as  to  any 
of  the  herds,  whether  they  traveled  every 
day,  or  upon  certain  days  movejd  about  only 
in  grazing,  without  any  attempt  to  make 
progress  eastward.  But  he  states  that  a  part 
of  the  herds  left  the  state  about  Tie  Siding, 
a  station  on  the  T'nlon  Pacific  Railroad,  the 
latter  part  of  October,  and  moved  south 
through  Colorado,  and  were  shipped  at  Lamar, 
Colo.,  on  the  Santa  F6  Railroad,  about  the 
nth  of  Xovember.  An  Inspection  of  the  map 
Indicates  that  the  distance  A*om  the  Colorado 
state  line,  at  a  point  south  of  Tie  Siding,  to 
Lamar,  is  not  less  than  240  miles  upon  a 
direct  line,  and  allowing  nothing  for  the  prob- 
able sinuosities  of  the  trail  in  order  to  obtain 
food  and  water  and  a  suitable  road  over 
which  to  drive.  If  this  statement  Is  correct, 
therefore,  the  rate  of  travel  through  Colorado 
must  have  very  much  exceeded  5  miles  per 
day.  and.  Indeed,  must  have  very  much  ex- 
ceeded 10  miles  per  day.  And,  it  the  herds 
might  have  been  moved  through  this  state  in 
a  half  or  third  of  the  time  actually  occupied, 
it  Indicates  very  strongly  that  they  were  held 
here  for  the  purpose  of  being  grazed  until  the 
proper  season  for  shipping  to  the  feed  yards 
to  be  fattened.  Indeed,  the  deputy  county 
treasurer .  testifies  that  In  arranging  with 
plaintiff's  agent,  prior  to  tiie  corning  of  the 
herds  Into  this  state,  what  number  of  days 
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should  be  used  as  a  basis  In  estimatiiig  the 
araoant  to  be  paid  for  taxes,  he  Infonned  bim 
tlat  It  woTiId  be  from  60  to  75  days.  And  tbe 
agent  said  he  would  take  the  limit  of  76  days, 
aa  he  wanted  to  drive  the  sheep  slowly. 

We  are,  therefore,  of  the  opinion  that,  in 
view  of  tiie  way  In  which  resident  owners 
handle  tlielr  herda  In  this  state,  it  cannot  fair- 
ly be  said  that  the  transpffl'tatlon  to  the  feed 
yards  began  until  they  were  shipped  by  rail 
In  Nebraska;  that  they  were  brought  Into 
this  state  for  the  purpose  of  being  grazed, 
within  the  meaning  of  the  statute;  that  they 
^vere  not,  at  the  time,  the  subject  of  Inter- 
state commerce,  but  that  tiie  facts  of  the 
ease  bring  them  clearly  within  the  rule  enun- 
ciated by  this  court,  In  the  two  opinions  In 
Keller  V.  Rhoads,  7  Wyo.  237,  51  Pac.  593, 
39  L.  R.  A.  594,  75  Am.  St.  Rep.  904.  and  Id., 
9  Wyo.  352,  63  Pac.  935;  and  that  they  were 
subject  to  taxation  In  this  state. 

But  plaintiff  In  error  contends  that  the 
steps  required  by  the  statutes  to  lay  the  foun- 
dation for  a  valid  tax  were  not  taken;  that 
there  was,  In  effect,  no  assessment  at  all; 
but  that  an  alleged  tax  was  forced  from  the 
plaintiff,  without  even  a  pretended  compli- 
ance with  statutory  requirements  In  the  mat- 
ters of  assessment  and  levy;  and  that  hav- 
ing been  paid  under  duress,  It  may  be  recov- 
ered in  this  action.  The  tax  In  question  was 
collected  August  12,  1898.  Prior  to  this,  the 
state  board  of  equalization  had  fixed  the 
valuation  of  live  stock  of  this  class  at  $1.75 
per  head,  and  duly  certified  the  same  to  the 
county  board.  The  regular  annual  levy  of 
tuxes  was  made  by  the  county  board  on  tbe 
first  Monday  in  September  following,  as  re- 
quired by  law,  and  there  Is  no  intimation 
tbnt  these  proceedings  were  not  In  all  re- 
spects l^al  and  regular.  But  that  numerous 
irregularlfles  occurred  In  tbe  assessmrat  and 
collectlfm  of  tbe  tax  sued  for  Is  apparent 
from  the  evidence.  Much  difficulty  has  been 
experienced  In  subjecting  live  stock  to  taxa- 
tion, coming  Into  the  state  after  the  regular 
annual  assessment,  and  there  have  been  fre- 
quent changes  In  the  legislation  upon  the  sub- 
ject It  was  provided  for  In  sections  3845- 
3847,  Rev.  St  1887.  In  1888,  there  was  ad- 
ditional legislation,  but  the  act  contained  no 
repealing  clause.  Laws  1888,  c.  78.  Another 
net  was  passed  In  18IK},  which  likewise  con- 
tained no  repealing  clause.  Laws  1895,  c.  61. 
Again,  In  1897,  an  act  was  passed  providing 
for  the  matter  in  detail,  and  expressly  r^eal- 
mg  the  acts  of  1888  and  1895,  but  containing 
no  reference  to  the  sections  of  the  Revised 
f^tatutes  of  1887.  The  act  of  1897  has  since 
been  repealed,  but  was  In  force  at  the  time 
of  the  transactions  Involved  in  this  case,  and 
was  apparently  intended  as  supplementary  to 
the  provisions  of  the  Revised  Statutes.  It 
made  It  the  duty  of  the  owner  to  list  the 
property,  and  of  the  assessor  to  assess  It  for 
taxation,  and,  Id  case  his  ai^cssmeut  rolls 
Had  been  completed,  to  Include  It  to  a  sup- 
plemental report   If  the  stock  was  brought 


In  prior  to  the  annual  levy,  as  In  this  cafie. 
It  was  the  duty  of  the  assessor  to  collect  from 
the  owner  40  cents  per  head  upon  cattle.  ni.d 
10  cents  x>er  bead  upon  sheep;  such  amount 
to  be  returned  at  tbe  end  of  the  year  upon  a 
showing  that  the  regular  annual  taxes  bad 
been  paid  upon  them  tbe  same  as  other  per- 
sona had  paid  upon  like  property  permanentl^c 
located  in  the  state,  or  the  excess  over  and 
above  the  taxes  should  be  returned.  But  ft 
was  further  provided  that  In  lieu  of  such  10 
cents  per  head,  the  owner  might  give  bond 
that  he  would  list  the  property  for  taxation, 
and  pay  all  taxes  that  might  bectHue  due  up; 
on  It  for  that  year.  Without  givli^  In  great- 
er detail  the  provisions  of  the  statute  with 
reference  to  the  assessment  and  collection  of 
the  tax,  It  may  be  stated  that  In  a  number 
of  particulars  they  were  disregarded,  and;  In- 
deed, th^e  was  no  attempt  at  a  strict  com- 
pliance with  the  method  pointed  out  Tbe 
explanation  of  this  failure  wilt  appear.  In  tbe 
evidence  to  be  given  later  on.  In  such  detail 
as  may  be  necessary  for  a  proper  uuderstand- 
Ing  of  the  case.  The  remaining  sections  of 
the  statute,  instead  of  providing  for  the  col- 
lection of  the  taxes  which  may  become  doe 
by  seizure  and  sale  of  the  property,  provided 
that  any  person  falling  to  pay  the  10  cents 
per  head,  or  to  give  tbe  bond,  above  men- 
tioned, shall  be  fined  not  less  than  $10  nor 
more  than  $100,  and  forfeit  tbe  sum  of  50 
cents  for  each  bead  of  his  stock;  tbe  for- 
feiture to  be  collected  by  a  civil  action  In  the 
name  of  the  county.  And,  in  case  of  an  at- 
tempt to  remove  tbe  stock  with  lnt«it  to 
evade  the  payment  of  the  forfeiture.  It  Is  pro- 
vided that  an  attachment  may  Issue.  And 
the  statute  contemplates  that  In  the  case  of 
such  migratory  stock,  the  taxes  for  all  the 
counties  of  the  state  through  which  they  may 
pass  shall  be  collected  by  the  authorities  of 
the  county  into  which  they  first  shall  come. 
UndOT  this  state  of  affairs.  It  appears  from 
the  evidence  that  the  county  commissions 
of  Uinta  county  had  made  an  agreement  or 
arrangement  with  the  owners  of  such  migra- 
tory stock,  by  which,  instead  of  making  the 
dei)osIt  of  10  cents  p»  head,  or  giving  tbe 
bond  as  provided,  and  then  adjusting  the  bal- 
ance  at  the  end  of  the  year,  they  paid  thdr 
taxes  outright  estimated  upon  a  basis  agreed 
upon  between  them;  that  is  to  say,  ibey  were 
permitted  to  pay,  at  the  rate  ot  25  cents  per 
day,  for  each  1,000  bend,  for  the  number  of 
days  occupied  In  passing  through  the  state. 
The  amount  sued  for  In  this  action  was  paid 
In  this  way,  the  tax  being  calculated  upon 
66,800  head  of  sheep  for  75  days,  the  po-iod 
which  the  agent  of  plaintiff  estimated  would 
be  occupied  In  driving  through  the  state.  At 
the  same  time,  the  county  treasurer,  who  was 
ex-fflHcIo  county  assessor,  the  assessment 
rolls  having  been  completed,  entered  this, 
with  slmllor  transactions,  upon  a  separate 
list  headed,  "Xrausit  Stockmen  who  fumtsb- 
etl  bond,  and  paid  for  trall-graring  tax."  In 
this  list  was  entered,  In  separate  colQmns,  the 
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name  of  the  plaintiff,  tbe  niiml)ar  of  sheep 
reported  by  him  in  his  cerUflcate,  the  number 
of  days  paid  for  ta  the  stat^  and  the  total 
amount  paid.  This  list  was  not  catified,  or 
authenticated  in  any  way,  and  the  prc^rty 
in  question  does  not  appear  upon  the  regular 
tax  list  At  the  same  time  the  agent  of  plain- 
tiff, one  Fred  T>.  Hopkius,  took  a  receipt  un- 
der date  of  August  12th,  "RecelTed  from 
Fred  D.  Hopkins  fifteen  hundred  serenty-fiTe 
dollars,  being  payment  taxes  for  the  year 
iStiS  on  84,000  head  of  sheep,  valued  at  ¥174,- 
000.00,  for  a  period  of  seventy-flve  days  In 
Wyoming;"  the  ageht  having  stated  In  his 
certlllcate  the  number  of  plaintiff's  sheep  la 
Wyoming  at  S4,000  head.  On  the  15tb,  hav- 
ing ascertained  that  only  66,800  bead  had 
been  brought  in,  he  so  reported  to  the  as- 
sessor, who  refunded  to  him  9322150,  and  in- 
doraed  that  amount  upon  the  receipt  as  re- 
funded, and  also  gave  him  another  receipt 
showing  the  reduced  amount.  At  the  thne 
the  payment  was  made,  Hie  agent  iffotested 
that  the  sheep  wwe  not  Uable  to  taxation,  and 
were  not  legally  assessed,  and  filed  a  written 
protest  with  the  officer  to  that  effect  From 
thla  recital,  we  think  It  satisfactorily  appears 
that  the  property  was  subject  to  taxation, 
that  the  assessment  was  not  made  in  com- 
pliance with  the  terms  of  the  statute,  and 
that  the  payment  was  a  payment  for  taxes, 
and  not  a  depmlt  under  the  provi^ons  of  the 
statute.  The  question  presented  Is  whether 
the  amount  paid  Is  recoverable  In  this  action. 

The  district  court  passed  up<m  the  evi- 
dence, and  decided  against  plaintiff's  right 
of  recovery.  It  is  not  insisted  that  the  tax 
was  excessive  If  the  property  was  taxable 
at  all,  and  an  examlnatiou  ot  the  tax  list 
shows  that  the  amount  imid  was  not  greater 
than  the  taxes  would  have  been  If  regularly 
extended  upon  a  valuation  of  9174,000  as 
fixed  by  the  state  board.  If  this  were  a  pro- 
ceeding to  collect  the  taxes  In  question  by  a 
sale  of  property  or  otherwise,  or  an  atto^apt 
to  Justify  the  seizure  or  sale  of  property  for 
that  purpose,  it  would  be  necessary  to  show 
compliance  with  the  terms  of  the  statute 
with  reference  to  the  levy  and  assessment 
Huch  proceedings  depend  upon  statutory  au- 
thority, andf  upon  a  failure  to  show  such 
compliance,  the  proceeding,  or  any  Justifica- 
tion under  it  must  fail  But  that  is  not  this 
case,  and  a  diffraent  rule  governs,  ^nie  tax 
has  been  paid,  and  this  Is  in  the  nature  of  an 
action  for  money  had  and  received  to  recover 
the  amount  It  Is  an  equitable  action,  and 
no  recovery  can  be  had  except  upon  proof 
tlut  the  defendant  has  received  money  of 
the  plaintiff  which,  in  equity  and  good  con- 
science, it  ought  not  ta  retain.  That  is  the 
basis  and  foundation  of  the  action,  ^e  de- 
fendant may  avail  Itself  of  any  defense 
showing  that  it  is  legally  or  equitably  en- 
titled to  the  fund  In  question.  Mere  irres- 
utarlties  in  the  levy  or  assessment  will  not 
nvaU,  and  nothing  short  of  proof  that  the 
tax  was  Illegal  and  void  will  support  a  re- 


covery. And,  unless  the  action  Is  brought 
under  a  statute  requiring  its  repayment,  it 
must  also  appear  that  the  payment  was 
made  under  compulsion.  Cooley,  Tax'n  (2d 
l!:d.)  806.  808;  Oilman  v.  Inhabitants  of  Wa- 
terville,  ri8  Me.  493;  Supervisors  v.  Manny, 
5t>  lU.  I(i2:  Hayford  v.  aty  of  Belfast,  60 
Me.  Uo;  Bailey  v.  Balirofld  Co.,  22  Wall.  638. 
22  L.  Gd.  840;  Dili.  Mun.  Corp.  g  941; 
Wright  V.  City  of  Boston,  0  Gush.  241.  This 
being  the  well-settled  law  of  such  cases,  it 
Is  dllUcult  to  pmieive  bow,  or  upon  what 
ground,  the  plalntut  can  recover  In  this  ac- 
tion. The  property,  as  we  have  found,  was 
subject  to  taxation  In  the  county,  the  plain- 
tiff has  paid  no  more  than  his  Just  propor- 
tion of  taxes,  and  the  county  has  received 
no  more  than  was  its  right  and  duty  to  col- 
lect The  effect  of  a  Judgment  tiiat  the 
amount  should  be  rounded  would  be  to  re- 
mit the  matter  to  the  county  aathoritles  to 
again  collect  It  upon  a  more  formal  assess- 
ment or  else  enable  the  plaintiff  to  avoid 
the  payment  of  taxes  which  he  is  rightfully 
bound  to  pay.  by  reascm  of  the  fact  that  the 
property  may  have  passed  out  of  the  Juris- 
diction of  the  taxing  officers. 

Moreover,  the  facts  and  circumstances  ot 
the  payment  make  It  clear  that  it  was  not 
made  under  compnlslcm,  and  at  the  same 
time  Illustrate  the  Justice  and  wisdom  of  the 
rule  that  a  voluntery  payment  cannot  be  re- 
covered back.  By  the  terms  of  the  statute, 
the  assessor  must  have  collected  from  the 
plaintiff  the  sum  of  $8,400  iqion  his  first 
retnm,  or  (6,800  upon  the  .  later  <Hie,  untess 
be  had  elected  to  execute  a  bond*  with  ap- 
proved sureties,  for  the  payment  of  his  taxes 
when  they  should  subsequently  be  regularly 
levied.  In  that  case*,  there  would  have  been 
a  formal  assessm^t  uid  a  computation  of 
the  taxes  due,  and  a  collection  of  them  out 
of  the  sum  d^osited,  or*  In  case  it  become 
necessary,  by  a.  suit  upon  the  bond.  The 
evidence  shows  that  the  method  pursued.  In 
this  case,  for  estimating  the  amount  was 
agreed  upon  for  the  convenience  of  the  own- 
ers of  stock  of  this  description,  so  that  pay- 
ment might  be  made  at  once,  without  the 
Incmtvenience  of  executing  a  bond,  or  dq;K>&- 
Iting  a  large  sum  of  money.  And  we  tfahik 
the  evidence  is  convincing  that  the  plaintiff 
elected  to  avail  himself  of  the  privilege  ex- 
tended to  other  stock  owners,  of  paying  the 
smaller  amount  as  taxes  rather  than  to  make 
a  deposit  of  the  larger  sum,  or  execute  the 
bond  permitted  the  statute.  Trm,  the 
agent  Mates  that  be  desired  to  give  bond, 
and  that  be  offered  to  give  whatever  bond 
should  be  prepared  for  him  to  execute.  But 
he  tendered  no  bond.  It  was  no  part  of  the 
duty  of  tiie  araesBor,  and  he  had  no  power, 
nnd^  the  stotute*  to  require  a  bond.  EUs 
duty  was  to  require  the  deposit  of  10  cente 
per  head,  and,  to  avoid  making  such  deposit 
the  statute  gave  to  the  defmdant  the  privi- 
lege of  giving  the  bond  In  Its  stead. '  He 
was  cha^eable  with  knowledge  of  the  law* 
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and  the  depatr  asseBSor  testifies  also  that  It 
was  explained  to  lilm;  that  be  only  offered 
to  give  boDd  for  the  amount  of  the  estimated 
taxes,  and  did  not  offer  to  give  the  bond  pro- 
vided for  by  the  statute;  that  he  was  In- 
formed that  no  bond  could  be  accepted  for 
the  estimated  taxes,  as  that  was  b;  agree- 
ment, and  not  under  the  statute;  that  a 
payment  under  the  statute  would  have  to  be 
at  the  rate  of  10  cents  per  head.  We  think 
the  evidence  Tras  amply  sufficient  to  Justify 
a  finding  by  the  court  below  that  the  pay- 
meut  was  made  as  a  matter  of  choice  by  the 
defendant.  Instead  of  standing  npon  the 
terms  of  the  law. 

This  was  a  voluntary  and  not  a  compulsory 
payment.  The  rule  In  such  cases  Is  stated 
by  Chief  Justice  Shaw  In  Preston  v.  City  of 
Boston.  12  Pick.  13.  After  stating  that  a 
party  who  has  paid  voluntarily  under  §  claim 
of  right  shall  not  afterwards  recover  back 
the  money,  although  he  protested  at  the  time 
against  his  liability,  the  opinion  proceeds: 
"But  it  Is  otherwise  when  a  party  Is  com- 
pelled, by  diu-ess  of  his  person  or  goods,  to 
pay  money  for  which  he  Is  not  liable;  It 
Is  not  voluntary,  but  compulsory,  and  he 
may  rescue  himself  from  such  duress  by 
payment  of  the  money,  and  afterwards,  on 
proof  of  the  fact,  recover  It  back.  What 
shall  constitute  such  duress  Is  often  made  a 
question.  Threat  of  a  distress  for  rent  is 
not  such  duress,  because  the  party  may 
replevy  the  goods  distrained,  and  try  the 
question  of  Uabllity  at  law.  Threat  of  legal 
process  Is  not  such  duress,  for  the  party 
may  plead  and  make  proof,  and  show  that  he 
Is  not  liable.  But  the  warrant  to  a  collector, 
under  our  statute,  for  the  assessment  and 
collecti<m  of  taxes,  is  In  the  nature  of  an  ex> 
ecution  running  against  the  person  and  prop- 
erty of  the  party,  upon  which  he  has  no 
day  In  court;  no  opportunity  to  plead  and 
offer  proof  and  have  a  Judicial  decision  of 
the  question  of  his  liability.  Where,  there- 
fore, a  party  not  liable  to  taxation  Is  called 
upon  peremptorily  to  pay  upon  such  warrant, 
and  he  can  save  himself  and  bis  property  In 
no  other  way  than  by  paying  the  Illegal  de- 
mand, he  may  give  notice  that  he  so  pays 
by  duress,  and  not  voluntarily,  and,  by  show- 
ing that  he  Is  not  liable,  recover  It  back  as 
money  had  and  received."  This  statement 
of  the  rule  is  approved  by  the  supreme  court 
<a  the  TJnlted  States.  Union  Pac.  R.  Co.  T. 
Dodge  Co.,  98  n.  S.  S45,  25  L.  Ed.  196.  And 
the  fact  that  the  party  at  the  time  of  mak- 
ing the  payment  files  a  written  protest  does 
not  make  the  payment  Involtmtary.  Id. 
Lambom  v.  Commissioners,  97  U.  S.  181. 
24  L.  Ed.  926;  Wabaunsee  Co.  v.  Walker, 
8  Ean.  431;  Dill.  Mun.  Corp.  (4th  Ed.)  I 
947.  Applying  this  rule,  we  think  It  is  clear 
that  the  payment  was  In  no  sense  compul- 
sory. The  taxes  were  not  due,  and  the  offi- 
cer had  in  bis  hands  no  warrant  tar  their 
collection.  By  pursuing  either  of  the  meth- 
ods pointed  out  1)7  the  statute^  tlu  plaintiff 
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could  have  sectired  his  pcopertj  against  the 
threatened  seizure^  and  have  bad  ample  op- 
portunity to  litigate  the  question  of  his  lia- 
bility. He  could  not  avail  himself  of  the 
agreed  basis  of  settlement,  and  at  the  same 
time  place  himself  In  the  attitude  of  con- 
testing bis  llahlllty.  It  was  a  voluntary 
payment,  and  he  cannot  recover. 

We  do  not  overlook  the  fact  that  we  have 
a  statute  requiring  the  board  of  county  com- 
missioners to  direct  the  treasurer  to  refund 
any  erroneous  or  Illegal  tax,  and  tiiat  such 
statutes  are  usually  held  to  be  mandatory  al- 
though the  payment  was  voluntary.  Rev. 
St.  1899,  fi  ISUS;  Rev.  Bt  1S87,  I  3821.  The 
plaintiff  In  error  does  not  claim  any  right 
of  recovery  by  virtue  of  that  section,  and, 
moreover,  be  has  not  brought  himself  within 
its  terms.  'The  provision  Is  that  the  board 
shall  direct  the  treasurer  to  refund,  and  this 
language  Implies  the  necessity  of  an  applica- 
tion to  the  board,  for  the  purpose,  before  It 
can  be  deemed  to  be  In  default  Blbblns  v. 
Clark,  90  Iowa,  239,  67  K.  W.  884,  59  N.  W. 
290,  29  L.  R.  A.  27&  And,  further,  it  Is  not 
sutUclent  nnaer  the  statute,  that  some  Ir^ 
regular  or  unauthorized  method  was  resorted 
to  in  the  assessment,  but  It  must  appear  that 
the  tax  Itself  was  erroneous  or  illegal;  that 
Is,  that  it  was  not  Justly  or  equitably  due 
from  him.  Board  of  Com'rs  of  Johnson  Co. 
T.  Searlght  Cattle  Co.,  3  Wyo,  787.  31  Pat 
208;  Board  v.  Armstrong,  91  Ind.  SSO. 

Upon  the  Trhole  case,  we  are  of  the  opInioB 
that  It  appears  that  the  plaintiff  In  error  bas 
simply  paid  his  .taxes,  and  that  be  has  paid 
no  more  than  if  the  irregularities  complained 
of  had  not  occurred.  It  does  not  appear  that 
he  bas  been  damaged,  or  that  the  county  has 
received  from  him  any  moneys  to  wUch  It  li 
not  equitably  entitled. 

The  Judgment  will  be  affinnedL 

POTTEB,  a  and  KNIGHTV  J„  coo- 
cur. 

(40  Or.  SU> 

HICINBOTHBM   v.   INTBRSTATB  8A.T- 
INGS  ft  LOAN  ASS'N. 
(Supreme  Court  of  Oregon.  Aug.  18,  IStKL) 

BCILDINO  AND  LOAN  ASSOCIATIONS— USDKT— 
WHAT  LAW  GOVERNS. 

1.  Where  a  buildiog  association  of  one  state 
has  a  resident  agont  In  anothw  state,  and 
there  makes  a  loan  secured  by  a  mortgaice  oa 
property  therein,  and,  thongh  the  prindpal  and 
interest  are  In  terms  payable  at  the  home  of- 
fice, the  association,  for  the  convenience  of  Its 
members,  sends  for  collection  to  Its  local  agoits 
the  monthly  Installment  recelp&L  the  contract, 
If  nftarlouB  by  the  laws  of  the  latter  stats.  Is 
invalid,  though  valid  in  the  former  state. 

Appeal  from  circuit  court,  Unltnomab  coun- 
ty; A.  L.  Frazer,  Judges 

Action  by  William  Hldnbotiiem  against  the 
Interstate  Savings  ft  Loan  Aasodatlw. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Thhi  is  a  stdt  to  compel  tbe  eanoellatloD 
of  g  mortgage  od  tbe  ground  tuat  tha  amooni 
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secured  thereby,  with  lecal  intereBt,  has  beeqi 
paid,  and  comes  hae  on  appeal  from  a  decree 
sustaining  a  demurrer  to  the  answer  and 
granting  the  relief  preyed  foF.  From  the 
pleadings  It  appears  tbat  the  defendant  Is  a 
Ulnnesota  corporation,  organized  tor  tbe  pur- 
pose and  with  the  power  of  cwductlog  the 
business  of  a  general  co-operative  balldlng 
and  loan  association.  On  October  1,  1892, 
one  Edwin  Joost,  a  resident  of  this  state,  ap- 
plied to  tbe  assoclatton  for  a  loan  of  91,000 
an  certain  real  estate  In  Portland,  through 
William  Irle,  who  was  Its  agent  here,  "au- 
thorized and  empowered  by  It  to  take  ap- 
plication! for  loans  and  to  forward  tbem" 
to  Its  home  otBce  In  Minneapolis,  but  without 
autbority  "to  acc^  ap^attions  for  loans, 
or  to  make  any  loans  tor  or  In  behalf  of  the 
defendant."  He  also  applied,  at  the  same 
time,  for  10  shares  of  Us  capital  atoclc,  of  the 
par  Talue  of  |100  each,  agreeing  to  pay  then- 
tor  In  monthly  Installmenta  of  60  cents  a 
share  until  the  stock  "shall  attain  the  par 
value  of  f  100  per  share.'*  It  was  stated  In 
the  application  that  all  payments  on  stock 
should  be  due  and  payable  at  the  home  office 
<tf  the  company,  "but,  for  tile  cwTenlence  of 
monbers,  the  association  aeata  toe  collection 
to  the  local  bank  or  treasurer  tbe  monthly  in- 
stallment receipts."  Irle  forwarded  Joost's 
application  for  a  loan  and  subscription  to  tbe 
capital  stock  to  the  home  office  of  tiie  com- 
pany, where  they  ware  approved  by  the  prop- 
er officers  October  6tb,  the  stock  was  Issued, 
and  the  loan  ordered  mad&  On  October  11th, 
Joost  executed  bis  promissory  note  In  favor 
ia  the  defendant,  which  was  dated  at  Min- 
neapolis, Minn.,  but  was  in  fact  made  at 
Portland.  Or.,  agreeing  to  pay  the  company 
at  Its  office  in  Minneapolis,  on  or  before  the 
maturity  of  tbe  stock  Issued  to  hbn,  the  sum 
«f  |1,000.  with  Interest  thereon  at  the  rate 
of  6  per  cent  per  annum,  and  7  per  cent 
premium  per  annum,  both  interest  and  premi- 
um payable  monthly.  To  secure  the  payment 
of  the  note,  he  transfored  uid  delivered  to 
the  defendant  his  stock  as  collateral  security. 
He  also  executed  at  Portland  a  mwtgage  to 
the  defendant  on  the  real  property  described 
in  bis  aniUcation,  to  secure  the  payiAait  of 
the  loan,  Intarest,  and  premium;  the  monthly 
payments  to  become  due  on  the  stock,  Idsuz^ 
ance,  taxes,  eta  Among  other  stipulations 
In  the  mortgage,  was  a  covenant  and  agree- 
ment that  it  and  the  note  secured  thereby 
were  made  And  enciited  undw,  and  should 
be  construed  in  accordance  with,  the  laws 
vt  tbe  state  of  Minnesota  and  the  articles  of 
incorporatiMi  and  by-laws  of  tbe  defendant, 
"anything  in  the  laws  of  any  other  state  or 
territory  to  the  contrary  notwithstanding; 
and  any  provision  whatsoever,  in  the  laws  of 
any  otiier  state  or  territory,  at  variance  with 
tbe  law  of  the  state  of  Minnesota,  either  on 
tbe  subject  of  Interest,  premium,  or  any  oth- 
er matter,  is  hereby  waived."  On  May  17. 
18^,  Joost  and  wife  conveyed  the  mortgaged 
premises  to  one  Henlcleb  He  in  turn  convey- 


ed them  to  plainUS,  who  assumed  and  agreed 
to  pay  to  the  defendant  tbe  balance  due  on 
the  indebtedness.  Payments  w&te  regularly 
made  on  the  stock  and  note  as  agreed  upon 
until  January  1,  1900,  the  total  amount  of 
which  it  Is  admitted,  as  we  understand  the 
record,  was  sufficient  to  pay  the  full  amount 
of  the  loan,  with  Iqpl  interest 

OL  B.  Carey,  for  apptUaiik 

.  BSAN.  J.  (after  stating  the  facts).  That 
the  contract  between  Joost  and  defendant  was 
usurious  under  the  laws  of  this  state  Is  con- 
ceded. Association  v.  Stanley.  88  Or.  819, 
68  Fac.  488,  84  Am.  St.  Bep.  793;  BuUdlng 
Co.  V.  Hill.  40  Or.  — ,  67  Pac.  103.  The 
position  of  the  defendant  is,  however,  tbat 
the  contract  should  be  construed  according 
to  the  laws  ot  Minnesota,  where  It  is  valid, 
and  not  according  to  the  laws  ot  this  state. 
There  la  some  diversity  of  opinion  whether 
a  contract  of  a  foreign  building  and  loan  as- 
soclatl6n,  such  as  the  one  now  under  consid- 
eration, that  Is  not  usurious  under  the  laws 
ot  tbe  state  where  the  corporation  is  organis- 
ed and  domiciled,  and  where  tbe  obligation 
is  made  payable,  can  be  attadced  for  usury 
in  the  courts  of  the  state  of  the  borrower's 
residence,  where  the  contract  vras  actually 
mad^  and  the  mortgaged  premises  are  sit- 
uate But,  by  tbe  great  weight  of  author^ 
Ity,  the  validity  of  such  a  contract  is  scdvable 
by  the  law  of  the  place  where  it  was  mad^ 
and  not  where  payable.  Tbe  law  governing 
these  associations,  and  by  which  their  con- 
tracts are  to  be  construed,  la  so  thoroughly 
considered  by  Mr.  Justice  Wtdverton,  in  As- 
sodation  v.  Stanley  and  Building  Co.  v.  HUl, 
supra,  that  nothing  more  need  be  said  upon 
tbe  subject,  although  It  may  be  pn^er  to 
note  that  the  same  cmcluidon  has  recently 
been  reached  by  the  supreme  court  of  Mis- 
sissippi, tai  an  exhaustive  and  masterly  c^in* 
ion  by  Mr.  Chief  Justice  Whltfidd.  Asso- 
ciation T.  Brahan  (MIss.^  81  South.  840.  The 
case  now  under  conaideratlaa  cannot  be  dis- 
tinguished «n  iHindple  from  the  Hill  Oasc^ 
the  contracts  in  both  beliv  made  before  tbe 
passage  of  tbe  act  of  1885  (Sees.  Laws  188K, 
pu  103)  r^ulatlng  tbe  buriness  oC  building 
and  loan  associations.  Olie  fact  that  the 
plalotlfr  in  the  Hill  Case  had  made  loans  to 
oth^  ciusens  of  Oregon,  had  a  local  advisory 
board  composed  of  citizens  of  the  state,  and 
«xacted  from  borrowers  a  bid  of  50  per  cent 
of  their  stock,  to  be  assigned  to  the  company, 
does  not  dlflTerentiate  It  from  the  present  case. 
Such  circumstances  only  went  to  show,  and 
were  alluded  to  by  the  court  as  evidence^ 
that  the  company  was  In  reality  doing  busi- 
ness In  (^gon,  and  that  the  agreemrat  be- 
tween It  and  Hill  was  not  an  Isolated  instance 
of  a  nonresident  making  a  contract  with  a 
citizen  of  this  stat^  to  be  performed  else- 
where. Bo.  too,  bere^  while  tiie  dd^endant 
did  not  have  a  looU  advisory  board,  and  It 
does  not  appear  that  tt  had  la  fact  madt 
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loans  to  other  personf,  It  Ifl  averred  that  it 
lud  a.  resld^t  agent  here,  with  authority  "to 
take  applications  for  loans,  and  forward  them 
to  the  home  office,"  and,  although  It  was  stip- 
ulated that  all  payments  on  stock,  premlmna, 
and  Interest  were  doe  and  payable  at  the 
home  office,  it  did,  "fen:  the  convenience  of 
its  members,"  send,  "for  collection,  to  the 
local  bank  or  treasurer,  the  monthly  Install- 
ment receipts."  In  short,  it  was  doing,  or 
ofiFeiIng  to  do,  a  general  loan  and  savings 
business.  In  the  state,  of  like  character  with 
that  of  the  plaintiff  in  the  Hill  Case.  Bed- 
ford V.  Association,  181  U.  S.  227,  21  Sup. 
Ot.  S97,  46  L.  Ed.  834,  was  a  suit  in  the  Unit- 
ed States  court  to  fore<^Be  a  mortgage  <hi 
land  In  Tennessee  In  favor  of  a  foreign  build- 
ing and  loan  assodatlm,  and  the  supreme 
court  of  the  United  States  very  jiaturally 
followed  the  decisions  of  the  Tennessee  courts, 
holding  that  such  a  ctmtract  was  strivable  by 
the  laws  of  the  state  where  the  company 
was  domiciled  and  the  contract  made  pay- 
able. 

We  are  of  the  opinion,  therefore,  that  the 
decree  of  the  conrt  below  must  be  afflnned, 
and  It  is  so  OTdered. 


(42  Or.  <S) 

STHINGHAM  v,  DILLON  et  at 

(Supreme  Court  of  Oregon.  Aug.  18.  1902.) 

BSMBTIOUKT  INBDRANCn-OHANOS  OF  BBN- 
BriCIARIBS— BT-LAWS— PATUENT  OP  FEB. 

1.  A  member  of  a  fraternal  beneficiary  so- 
ciety held  a  certificate  payable  at  bis  death  to 
his  mother.  The  by-laws  of  the  society  pro- 
vided that  a  member  could  change  his  bene- 
ficiary at  any  time  in  a  prescribed  manner, 
and  on  payment  of  a  fee  of  50  cents,  but  that 
no  Euch  cbange  should  "be  effective  until  the 
old  certificate  shall  have  been  delivered  to  the 
head  clerk,  and  a  new  certificate  issued  during 
the  lifetime  of  the  member,  and  until  such 
time  the  old  certificate  shall  remain  in  full 
force."  After  the  member  married  he  took 
the  prescribed  steps  to  substitute  his  wife  as 
beneSfiary,  except  the  payment  of  the  fee,  and 
left  his  certificate  with  the  clerk  of  the  local 
camp  to  be  forwarded, .  and  asked  if  the  follow- 
ing week  would  do  for  such  payment,  and  was 
told  it  would.  He  never  made  such  payment, 
hut  after  his  death  the  local  clerk  forwarded 
the  certificate  to  the  bead  clerk,  advancing 
the  fee  himself  without  any  request  so  to  do. 
Held,  that  tiie  proposed  change  of  beneficiary 
was  not  completed  during  the  lifetime  of  the 
member,  and  the  mother  was  entitled  to  the 
money  due  under  the  certificate. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; A.  F.  Sears,  Jr.,  Judge. 

Action  by  Maud  M.  Stringham  against 
Laura  DlUtm  and  another.  From  a  Judg- 
ment for  defendant  DUlon,  plaintiff  appeals. 
Affirmed. 

This  is  a  suit  to  determine  the  right  of- 
adverse  claimants  to  a  sum  of  money  due 
on  account  of  a  certlScate  of  mutual  life  in- 
surance. The  facts  are  that  the  Modem 
Woodmen  of  America  Is  a  corporation  organiz- 
ed under  the  laws  of  the  state  of  Illinois 
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for  the  purpose,  auHmg  others,  of  creatfiu: 
a  fund  from  which  la  drawn  a  stipulated  smn 
upon  the  death  of  a  qualified  member,  pay- 
able to  his  beneficial?;  that  said  corporation 
has  a  head  camp  at  Rock  Island,  ZU.,  and 
local  camps  at  other  places  in  fix  staXea  and 
territories,  including  one  at  Portland,  Or., 
known  as  'X>regon  Fir  Camp  No.  5.06S." 
Le  Roy  Stringham,  on  Janua^  31,  1^,  hav- 
ing applied  for  admission  to  said  Io£aI  camp, 
there  was  issued  to  him  by  said  corporation 
benefit  certificate  Xo.  495,841,  for  the  sum  of 
92,000,  payable.  In  the  event  of  his  deatii 
while  a  member  in  good  standing,  to  his 
mothffl',  the  defendant  Laura  Dillon.  This 
certificate  contained,  among  other  clauses,  the 
following:  "Provided,  howevn,  that  aU  the 
conditions  cmtained  in  this  certificate  and 
the  by-laws  of  this  society  as  the  same  now 
&Eist  or  may  be  hereafter  modified  or  enacted 
slmll  be  fnlly  compiled  yrifh."  The  by-laws 
of  said  society  adopted  In  June,  1897,  and  in 
force  at  the  time  Strhighsm  became  a  mem- 
ber thereof,  so  far  as  material  herein,  con- 
tained the  fcdhming:  **See.  43.  Change  hi 
Beneficiaries.  If  a  member  in  good  standing 
at  any  time  deslrea  a  change  In  the  name  of 
his  beneflclaiy  or  beneficiaries,  he  shall  pay 
to  the  camp  clerk  a  fee  of  fifty  coita,  and 
deliver  to  him  his  beni^t  certifies^  with  the 
surrenda  dause  on  the  back  tbereot  duly 
filled  out  and  executed  by  him,  designating 
therein  the  change  desired  In  the  name  of  the 
bCTeflcIary  or  beneficiaries.  The  racecution 
of  such  surrender  clause  by  the  neighbor  shall 
be  In  the  presence  of,  and  attested  by,  his 
camp  derk.  •  •  •  The  local  derk  shall 
forward  said  eottficate  with  said  surrender 
dause  Indorsed  thereon,  and  one^alf  of  said 
fee  of  fifty  cents,  to  the  head  derk,  who  shall 
thereupon  Issue  a  new  benefit  cotiflcate  pay- 
able to  the  boiefldaxy  or  ben^darles  named 
in  the  snrrMider  clause.  *  *  *  Ko  dumge 
in  the  deslgnatlmi  at  the  benefldarles  shall 
be  of  binding  force  unless  made  In  omipUance 
with  this  section."  In  June,  1890,  said  sec- 
tion was  re-enacted  by  the  sodety  as  section 
41  of  Its  by-laws,  with  the  following  amend- 
ment as  a  modlficaticm  thereof,  to  wit:  "No 
change  in  the  beneficiaries  shall  be  effectlre 
until  the  ddivery  of  the  new  certificate,  and 
until  sudi  time  the  old  certificate  shall  be 
hdd  in  force."  This  section  was  further 
amended  and  modified  July  15^  1901«  as  fid- 
lows:  "No  change  in  the  desigtutlim  ot  bene- 
fldary  or  benefldarles  shall  be  effective  until 
the  old  certificate  shall  have  been  delivered 
to  the  head  clerk  and  a  new  certificate  issued 
during  the  lifetime  of  the  monber,  and  until 
such  time  the  old  certificate  shall  remain  in 
full  force."  Stringham  and  plaintiff  were 
married  May  19,  1901,  and  three  days  there- 
after, at  a  regular  meeting  of  Or^n  Fir 
Camp,  Xo.  6,085,  at  his  request,  the  derk 
thereof  wrote  her  name  In  the  surrender 
clause  on  the  back  of  his  certificate  and  he 
subscribed  his  name  thereta  -  The  cl«1t  at- 
tested his  signature,  and  informed  him  that  a 
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fee  of  50  cents  was  prescribed  for  secnrlng 
s  change  of  a  beneficiary,  to  wbich  he  replied, 
"I  am  not  prepared  to  pay  that  to-night;  will 
next  Wednesday  do?"  The  clerk  answered, 
"Yes,  that  will  do  alJ  right;"  and  the  benefit 
certificate  was  left  with  him,  but  Stringham 
never  paid  the  fee,  and,  having  died  July 
28.  1901,  the  clerk  on  the  foUowing  day  vol-- 
untarlly  advanced  50  cents,  which  he  sent 
with  said  certificate  to  the  head  clerk.  The 
complaint,  having  set  out  in  part  the  facts 
as  hereinbefore  stated,  alleged  that  String- 
ham  complied  with  all  the  rules  and  regula- 
tions of  the  order  necessary  to  effect  a  change 
In  his  beneficiary;  that  at  the  time  of  bis 
death  he  was  a  member  In  good  standing 
in  said  corporation;  that  plaintiff  within  the 
time  prescribed  made  due  proof  of  his  death, 
but  that  the  defendant  the  Modem  Woodmen 
of  America  declined  to  pay  her  the  sum  so 
stipulated;  and  that  the  defendant  Laura 
Dillon  claims  some  Interest  therein,  but  such 
claim  la  inferior  to  hers;  and  prays  that  said 
corporation  be  required  to  pay  the  sum  of 
¥2,000  to  plaintiff,  and  that  Mrs.  Dillon  be 
decreed  to  have  no  right  to  any  part  thereof. 
The  corporation,  admitting  that  it  owed  the 
sum  demanded,  but  that  it  was  unable  to  de- 
termine which  party  was  Mititled  thereto, 
filed  a  bill  of  interpleader,  and,  having  paid 
said  sum  into  court,  was  discharged  from  all 
liability  on  account  of  said  claims.  The  de- 
fendant Laura  Dillon,  answering,  admitted 
that  the  Modern  Woodmen  of  America  waa 
duly  incorporated,  and  that  her  son  Le  Roy 
Stringham  died  a  member  thereof  in  good 
standing,  and,  having  denied  the  atber  ma- 
terial aUegations  of  the  complaint,  averred  as 
a  separate  defense  that,  he  did  not  pay  the 
sum  of  50  cents  necessary  to  secure  a  change 
ta  his  beneficiary;  that,  according  to  the  by- 
laws of  said  order,  no  sudi  change  could  be 
made  until  his  old  certificate  had  been  deliv- 
ered to  the  head  clerk  and  a  new  one  issued 
to  him;  and  that,  none  of  these  requirements 
having  been  complied  with,  she  was  his  bene- 
ficiary, and  entitled  to  the  money  so  deposit- 
ed. The  reply,  having  denied  the  allegations 
of  new  matter  in  the  answer,  'averred  that 
the  payment  ot  50  cents  required  to  secure  a 
change  In  the  b^eflclary  was  waived,  not- 
withstanding which  said  sum  was  paid  as 
alleged  in  the  complaint.  For  a  further  reply 
it  is  alleged  that  the  change  in  said  by-laws 
In  June,  1899,  after  said  certificate  was  is- 
sued, is  indefinite  and  nnreasonable;  that  the 
change  made  therein  in  July,  1901,  after 
Stringham  had  surrendered  his  certificate  to, 
and  It  had  been  accepted  by,  the  clerk  of  his 
camp,  is  unreasonable,  and  contrary  to  the 
purposes,  objects,  and  intents  of  said  order; 
and  that  such  changes  ere  void  as  to  said 
cvtificate.  A  trial,  being  had,  resulted  In  a 
decree  awarding  the  sum  so  deposited  to  the 
defendant  Laura  Dillon,  and  plaintiff  appeals. 

George  A.  Brodle,  for  appellant  Oglesby 
Tonng,  for  reiqiondait. 


MOORE,  C.  J.  (after  stating  the  facts). 
It  is  contended  by  plalntlfTs  counsel  that  the 
failure  of  Stringham  to  pay  the  fee  prescrib- 
ed to  secure  a  change  of  bis  beneficiary  does 
not  defeat  the  right  of  his  widow  to  recover 
the  sum  specified  in  his  benefit  certificate,  and 
that  the  amendments  made  by  the  order  to  Its 
by-laws  after -he  became  a  member  thereof 
are  unreasonable  and  contrary  to  Its  purposes. 
It  is  argued  that  the  payment  of  the  fee  Is  not 
a  condition  precedent  to  the  right  to  change 
a  beneficiary,  and  that  the  acceptance  of  the 
money  therefor  by  the  order  after  String- 
ham's  death,  with  knowledge  thereof,  waiv- 
ed any  Informality  in  the  manner  of  secur- 
ing such  change,  and  that,  notwithstanding 
the  right  to  modify  the  by-laws  was  reserved 
by  the  order,  the  adoption  of  the  amendments 
and  modifications  thereof  after  Stringham  be- 
came a  member  placed  it  beyond  his  power 
to  comply  literally  with  the  regulations,  and 
that  for  these  reasons  the  court  erred  in  not 
decreeing  to  plalntlfr  the  money  doe  under 
the  policy. 

It  will  bp  remembered  that  the  prescribed 
fee  was  not  paid  nor  was  Strlngliam's  old 
certificate  delivered  to  the  head  clerk  or  a 
new  one  Issued  In  the  lifetime  of  the  deceas- 
ed, as  required  by  the  amended  by-laws.  To 
Justify  a  reversal  of  the  decree,  it  would  be 
necessary,  therefore,  to  aphold  both  points 
for  which  plaintlfTa  connsel  contend.  If  it 
staoold  be  determined,  however,  that  the  pay- 
ment  of  l^e  fee  was  a  condition  precedent  to 
the  right  to  change  a  beneficiary,  it  would 
be  nnneceasary  to  consider  whether  the 
amendment  of  the  by-laws  after  Strli^hftm 
became  a  member  of  the  order  was  prejudi- 
cial to  the  rights  of  either  party. 

As  a  matter  preliminary  to  the  principal 
inquiry,  it  is  deemed  proper  to  cmisider 
whether  the  acceptance  of  the  sum  of  25- 
cents  by  the  order  after  Strlngham's  deatii 
waived,  so  far  as  plaintiff  Is  concerned,  any 
defect  In  the  manner  of  changing  the  tmie- 
flelary.  The  l^lmony  falls  to  show  that  the 
COTporation  had  any  notice  of  bis  death  when 
It  received  the  money;  but,  conceding  that  It 
possessed  such  Information,  the  acceptance- 
of  a  part  of  the  fee,  under  the  circumstan- 
ces assumed,  could  not  In  any  manner  change 
the  rights  or  prejudice  the  interests  of 
Strlngham's  widow  or  of  his  mother,  which, 
as  betwe«i  them,  became  vested  at  bis  death.. 
It  is  possible  that,  by  accepting  and  retain- 
ing the  payment  of  a  delinquent  assessment 
with  knowledge  of  all  the  facts  constitntlttg- 
a  breach  of  duty  Imposed  uptm  an  Insured, 
the  Insurer  might  waive  the  right  to  de- 
clare a  forfeiture  of  the  contract  of  indem- 
nity, thereby  rendering  Itself  liable  thereon 
(Frasier  t.  Insurance  Co.,  30  Or.  342,  61  Pac. 
S14;  Lord  t.  Society  [Mich.]  88  N.  W.  876); 
but,  even  if  the  determination  of  the  order 
were  clearly  manifest,  it  would  not  be  bind- 
ing upon  the  courts,  when  conflicting  c1alm» 
to  any  part  of  the  fund  collected  by  it  from 
Its  members  are  involved. 
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When  Strlngham,  after  designating  bis 
wife  as  his  beneficiary  In  the  surrender  clause, 
left  his  benefit  certificate  with  the  clerk  of 
Oregon  Fir  Camp,  No.  S,OK>,  he  did  not  re- 
<iue8t  nor  did  the  latter  promise  to  advance 
the  fee  necessary  to  secure  tbe  cbauge  de- 
sired, and  heuee  the  neglect  to  pay  .the  sum 
required  for  the  purpose  Indicated  was  at- 
tributable to  bis  fault,  and  not  to  the  care- 
lessness of  tbe  clerk  of  the  local  camp.  It  is 
true  the  clerk,  the  day  after  Stringham'a 
death,  advanced  25  cents,  and  sent  it  with 
the  benefit  cortiflcate  to  tbe  head  clerk;  but, 
no  request  theiefor  having  been  made  by 
Strlngbam,  such  post  mortem  payment  could 
not  revive  a  right  that  had  never  been  Initi- 
ated, if  the  payment  of  the  fee  be  a  condi- 
tion precedent  to  a  cliange  of  beneficiary. 

Tbe  rule  is  qnlte  well  settled  that  the  per- 
son, named  in  a  certificate  of  a  mutual  bene- 
fit association  as  the  recipient  of  Its  bounty 
has  no  vested  interest  In  the  fund  to  be  dis- 
tributed until  tbe  happening  of  tbe  contin- 
gency insured  against,  but  only  an  expect- 
ancy, which  may  be  defeated  by  the  member 
to  whom  the  certificate  is  Issued  changing 
tbe  tieneflclary.  Independent  Foresters  t. 
Eeliher,  36  Or.  501.  50  Pac.  1109,  60  Pac. 
503.  78  Am.  St.  Rep.  785.  "But,"  as  was 
said  by  Mr.  Justice  Bean  In  that  case,  "it  Is 
equally  as  well  settled  that  such  power  must 
be  executed  In  the  manner  pointed  out  by  tbe 
policy  and  the  by-laws  and  rules  of  the  or- 
der, and  any  material  deviation  from  the 
course  prescribed  will  Invalidate  tbe  trans- 
fer." Where,  however,  the  member  has  per- 
formed the  part  required  of  him  to  perfect 
tbe  substitution,  according  to  tbe  mode  pre- 
scribed, but,  owing  to  circumstances  over 
which  he  had  no  control,  tbe  change  Is  not 
fully  effectuated  at  tbe  time  of  bis  death,  a 
court  of  equity  will  occasionally  aid  the  de- 
fective execution  of  the  power  attempted  tff 
he  exercised.  Bac.  Ben.  Soc.  H  309,  310. 
Strlngbam  complied  with  all  the  require- 
ments Imposed  upon  him  by  the  rules  of  tbe. 
order  necessary  to  substitute  bis  wife  as 
beneficiary,  except  to  pay  the  fee  prescribed. 
At  the  time  he  executed  the  surrender  clause 
the  clerk  Informed  him  that  the  payment  of 
50  cents  was  required  to  secure  such  change, 
and,  having  Inquired  if  the  payment  oiF  this 
sum  could  be  deferred  until  the  next  meet- 
ing of  the  society,  be  knew  that  he  had  not 
fully  performed  on  his  part  all  the  conditions 
necessary  to  effectuate  a  substitution  accord- 
ing to  the  method  prescribed.  If,  owing  to 
circumstances  over  which  Strlngbam  had  no 
control,  the  substitution  was  not  entirely  con- 
summated at  the  time  of  his  death,  and  he 
had  by  the  prescribed  method  done  all  acts 
required  of  him  therefor,  the  court  mlglit 
treat  the  commutation  as  complete;  but  since 
he  did  not  perform  on  his  part  all  the  acts 
required  of  lilm  by  the  rules  of  the  order,  and 
as  the  failure  in  this  resiiect  was  not  owing 
fo  circumstances  beyond  bis  control,  «  court 
of  equity  can  grant  no  relief,  for  the  pay- 


ment of  the  fee  prescribed  was  Qie  consid- 
eration for  the  transfer,  which  the  rules  of 
the  order  demanded  should  be  made  In  ad- 
vance, thereby  rendering  its  payment  a  con- 
dition precedent  to  the  substitution. 

Strlngbam  having  failed  to  comply  there- 
with, his  widow  has  no  legal  right  to  the 
fund  deposited  In  court,  and  hence  the  decree 
is  affirmed. 


(it  Or.  151) 

SIMMONS  r.  OREGON  R.  &  NAY.  CO. 
(Supreme  Court  of  Oregon.   Aug.  25^  1902.) 

CARRIERS— PASSENOBBS-APPARBNT  AUTHOR- 
ITY OF  CONDUCTOR  OP  PRBIOHT— STOPPINO 
TRAIN  FOR  PASSENGER— BVIDENGB— CROSS- 
EXAMINATION. 

1.  A  conductor  of  a  freight  train  having 
authority  to  receive  and  carry  persons  on  hU 
train  on  certain  conditions,  his  action  in  re- 
ceiving and  carrying,  in  violation  of  his  io- 
structiona,  unauthorized  persons  igaoraut  of  the 
limitations  on  his  authority,  i»  within  his  ap- 
parent authority;  so  that  the  carrier  will  be 
liable  to  such  persons,  as  passengerB,  for  in- 
jury from  negligence  of  operators  of  the  train. 

2.  The  carrier  owes  a  passenger  the  duty 
of  stopping  the  train  at  a  place  n-here  he  can. 
in  the  exercine  of  reasonable  care,  alight  with 
safety;  and  it  is  not  enough  to  stop  at  a  ^ce 
not  snitable  to  him  to  alight,  but  conroiient 
for  its  employ^  to  do  their  work. 

3.  Testiiiiotiy  of  the  conductor  of  a  train  on 
which  a  passenger  was  injured  that  he  thought 
a-  passenger  had  alighted  is  immatoial;  it 
appearing  that  he  woiuld  not  have  done  differ- 
ently if  he  had  known  he  was  aboard,  and 
that  the  accident  occurred  through  failure  of 
the  engineer  to  obey  signals. 

4.  Defendant  in  action  against  a  carriw  for 
injury  of  plaintiff  while  a  passenger  cannot 
show,  on  cross-examination  of  the  conductor, 
that  before  the  train  started  plaintiff  awplied 
to  him  for  permission  to  ride,  and  was  told  he 
could  not  without  a  permit  or  pass,  and,  be- 
ing subsequoQtly  asked  for  transportation  and 
found  to  have  none,  was  told  to  get  off  at  a 
station  before  that  at  which  the  accident  oc- 
curred; the  conductor's  testimony  in  chief  be- 
ing confined  to  what  occurred  at  the  place  of 
accident,  and  to  the  fact  that  the  last  time  be 
saw  plaintiff  was  2%  miles  therefrom,  when  he 
woke  him,  and  told  him  the  train  was  a^- 
proaching  the  atatioii. 

On  petition  for  rehearing.  Denied. 
For  former  report,  see  09  Pac.  440. 

BBAN,  J.  The  point  Is  earnestly  pressed 
that  because,  mid^  the  rules  of  tbe  defend- 
ant, passengers  were  carried  on  freight  tnl&a 
only  on  the  cmidltlons  and  llmltattons  set 
forth  hi  form  No.  208,  tbe  ctrndnctors  of  aoeb 
trains  had  no  anthorlty,  real  <xr  apparent  to 
bind  the  company  by  recelTlng  any  person  on 
their  trains  as  a  passeugw  save  on  the  condi- 
tions named;  bi  other  words,  the  effect  at  tbe 
argnment,  as  we  miderstand  It,  Is  that  tbe 
limitations  on  the  authority  of  tbe  ctmdoctor 
are  binding  on  all  persons  rldhig  on  bis  trabi. 
whether  knom  to  them  or  not  Such  a  doc- 
trine Is,  in  onr  opbilon,  opposed  to  tbe  anOiorl- 
ties,  and  contmry  to  the  rules  goreniiim  tbe 
relation  of  prlncliwl  and  agent  It  Is  coounon 
learning  that  a  prindpal  Is  bound,  not  ooly- 
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by  the  acts  of  hte  agent  wHUn  the  actual  au- 
thority confrared  upon  him,  but '  within  his 
apparent  authority,  and  that  he  cannot  hoM  me 
out  to  the  world  as  possessing  authority  over 
a  given  subject,  and  deny  liability  for  his  acts 
by  relying  upon  some  secret  Instnicttons  not 
known  to  persons  dealing  with  him.  When, 
therefore,  the  defendant  permitted  and  allow- 
ed  p««onB  to  be  carried  on  Its  freight  trains 
at  aQ,  and  under  any  conditions,  as  part  of  Its 
general  business,  It  necessarily  Invested  the 
conductor  of  sucb  train  with  authority  to  pasa 
upon  the  question  of  whether  one  applying  to 
ride  should  be  allowed  to  do  so,  and  to  de- 
termine who  should  and  who  should  not  tide 
thereon.  For  that  purpose,  he  stood  In  the 
place  of  the  company,  as  Its  agent,  and  had 
authority  to  act  for  It.  He  was  an  agent  In- 
vested with  actual  authority  to  receive  and 
carry  persons  on  his  train  on  certain  condi- 
tions, and  if  he  violated  bis  Instructions,  and 
carried  unauthorized  persons  Ignorant  of  tlie 
limitations  on  bis  authority,  the  company  is. 
nevertheless,  liable  for  an  Injury  received  by 
them  through  the  negligence  of  the  operators 
of  the  train.  Counsel  ai^es  that  a  person 
riding  on  a  freight  train  in  pursuance  of  tbe 
rules,  and  under  contract  with  the  company.  Is 
not  a  passenger,  and  therefore  defendant  Is 
not  a  carrier  of  passengers  on  such  trains,  and 
as  a  consequence  the  conductors  thereof  have 
no  authority,  actual  or  apparent,  to  receive 
persons  In  that  capacity,  or  bind  the  company 
by  so  doing.  The  rules  of  defendant  providing 
for  and  regulating  the  carriage  of  persons  on 
freight  trains  dralgnate  them  as  "passengers," 
and,  we  think,  manifestly  properly  so.  Gen- 
erally peaking,  a  passenger  Is  one  who  trav- 
els In  a  public  conveyance,  by  virtue  of  a  con- 
tract, express  or  implied,  with  the  carrier; 
and  a  carrlar  of  passengers  is  one  who  under- 
takes to  carry  persons  from  place  to  place 
gratuitously,  or  for  hire.  6  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  480.  It  Is  obvious  that  In  this 
sense  a  person  riding  on  a  freight  train  of  de- 
fendant, In  pursuance  of  its  rules  and  by  Its 
consent  Is  a  passenger.  It  Is  true  be  may  be 
a  passenger  with  restricted  rights,  as  against 
tbe  company,  because  of  the  terms  of  the  con- 
tract under  which  he  Is  being  carried,  but  be 
Is  none  the  less  a  passenger.  Be  is  not  a  li- 
censee, trespasser,'  smrant,  or  employe  of  the 
company,  but  a  passenger,  and  entitled  to  all 
tbe  rights  of  such  except  as  restricted  by  the 
terms  of  bis  contract,  and  the  Character  of 
tbe  train  upon  which  he  is  riding.  It  Is,  there- 
fore, within  the  genraal  scope  of  tbe  employ- 
ment of  the  conductor  of  a  freight  train,  un- 
der the  rules  of  the  company,  to  receive  and 
carry  paasen^rers  thereon,  and  we  must  adhere 
to  the  view  heretofore  expressed,  that  his  act 
in  so  doing  Is  binding  on  the  company,  al- 
though he  may  bare  violated  his  instructions 
or  Its  rules  and  regulations. 

"We  do  not  deem  It  necessary  to  go  with 
eounsel  through  an  exhaustive  and  critical  re- 
view of  the  authorities,  but  since  so  much  re- 
liance seems  to  be  put  on  Powers  t.  Baliroad 


C!o.,  158  Mass.  188,  2G  N.'E.  446,  It  Is  well  to 
obserre  that  In  that  case  dtfendant  was  not 
carrying  persons  on  its  freight  trahis  as  a 
bustaiess.  Moreover,  the  plahitlfT,  who  had 
formerly  been  employed  by  the  defendant,  had 
received  and  receipted  for  books  containing 
the  rules  of  the  company,  and  at  tbe  time 
of  bis  Injury  was  riding  In  a  car  "wbich  he 
could  not  have  f&Ued  to  know  was  not  Int«id- 
ed  or  adapted  for  the  use  <d  passengers,  but 
solely  for  the  accommodation  of  the  defend- 
ant's'emidoyea  engaged  In  the  operation  of  Its 
trains;"  which  tact,  of  Itself,  was  sufficient, 
under  many  of  the  decisions,  to  charge  him 
with  knowledge  of  the  limitations  on  the  au- 
thority of  the  conductor.  In  t^e  case  at  bar, 
on  the  other  hand,  defmdant  assumed  to  carry 
on  its  freight  trains  all  persons  who  complied 
with  certain  conditions,  as  a  part  of  Its  gen- 
eral transportation  business;  and  the  car  in 
which  defendant  was  ridlpg  at  the  time  of  his 
injury  was  fitted  up  for  the  carriage  of  pas- 
sengers, and  was  sucb  as  the  defendant  used 
on  its  regular  freight  trains  for  that  purpose. 
It  is  therefore  distinguishable  from  tbe  Pow- 
ers and  all  other  similar  cases,  and.  In  our 
opinion,  is  In  principle  tbe  same  as  tbe  Lu- 
cas, Everett,  Bpence,  and  other  cases  dted. 

There  are  several  assignments  of  error  not 
particularly  noticed  In  the  opinion,  although 
substantially  covei-ed  by  It,  to  wUch  our  at- 
tention Is  again  called.  It  is  said  the  court  erred 
In  modifying  tbe  Instruction,  requested  by  the 
defendant,  to  the  effect  that  If  at  Kamela  tbe 
train  was  stopped  at  the  proper  place  to  enable 
the  employes  to  do  their  work,  and  while  so 
stopped  the  plaintiff  had  ample  time  and  a 
reasonable  opportunity  to  leave  the  train,  bnt 
failed  to  do  so,  be  could  not  recover,  by  In- 
serting after  the  word  "time"  the  words  "suit- 
able and  safe  place."  There  was  no  error  In 
this.  If  the  plaintiff  was  a  passenger,  or  en- 
titled to  tbe  rights  of  such,  whether  In  tbe 
full  sense  of  that  term  or  not,  the  company 
owed  him  tbe  duty  of  stopping  the  train  at  a 
place  where  be  could.  In.  tbe  exercise  of  rea- 
sonable care,  alight  with  safety;  and  this  duty 
was  not  discharged  by  stopping  at  a  place 
convenient  for  the  employes  to  do  their  work, 
and  giving  bim  time  to  leave  tbe  train  there; 
unless  It  was  a  suitable  place  for  him  to  do 
so. 

Again,  It  Is  ui^ed  that  the  court  erred  In  not 
allnwlng  the  conductor  of  the  train  to  state 
what  his  belief  was  as  to  whether  plaintiff 
was  aboard  when  the  caboose  passed  the  sta- 
tion going  west.  The  conductor's  belief  up- 
on this  subject  had  no  bearing  upon  the  ques- 
tion of  the  negligence  charged  or  the  plain- 
tiff's rights.  The  conductor  testified  that  the 
accident  occurred  through  the  failure  of  the 
engineer  to  observe  or  obey  signals,  and  tiiat, 
even  If  he  had  known  the  plaintiff  was  on 
the  car,  he  would  not  have  stopped  It  at  the 
station  to  permit  him  to  alight,  because  It  was 
not  customary  to  do  si.  His  belief,  therefore, 
did  not  affect  bis  conduct,  and  was  wholly  Im- 
material. 
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Bnw  b  also  predicated  on  the  fact  that 
the  court  woald  not  permit  the  defendant,  on 
the  croBs-examlnation  of  the  conductor,  to 
show,  as  It  made  an  offer  to  do,  that  before 
the  train  left  La  Grande  plaintiff  applied  to 
him  for  permission  to  ride,  and  was  told 
that  he  could  not  do  so  unless  he  had  a  per- 
odt  or  pass;  and  that  afterwards  the  pl^btiff 
vaa  asked  for  transportation,  and,  as  he  had 
none,  was  told  that  be  must  off  at  HIl- 
ffard,  a  station  east  of  Kamela.  Tbe  witness* 
testimony  in  chief  was  confined  to  what  oc- 
curred at  Kamela,  and  to  the  fact  that  the 
last  time  he  saw  plaintiff  was  about  214  miles 
«a8t  thereof,  when  he  woke  him  up,  and  told 
blm  the  train  was  approaching  the  station. 
Nothing  was  said  by  him  as  to  how  plaintiff 
came  to  be  aboard  the  train,  or  by  what  au- 
thority he  was  riding  tb^eon,  or  what  occur- 
red  at  La  Grande,  and  therefore  the  testimony 
■ought  to  be  dldted  by  the  cros8'examlnatl(»i 
was  not  so  intimately  connected  with  the  ex* 
amlnatlon  In  chief  as  to  make  tbe  ruling  of  the 
court  error.  If  the  offer  to  proTe  was  true,  the 
testimony  would  no  doubt  have  been  rery  ma- 
terial, but  It  was  a  part  of  defendant's  case  In 
chief,  and  could  not  be  made  out  on  the  cross- 
examination  of  plaUitlff's  witness.  Tbe  de- 
fendant Bubsequoitly  called  tbe  conductor  as 
Ita  own  witness,  and  examined  blm  at  length, 
bnt  as  no  sncfa  proof  was  made  or  offered,  the 
ruling  on  the  question  of  cross-examination, 
even  )f  it  bad  been  error,  would  banUj  Justify 
m  reversal  of  the  Judgmoit 

Petition  denied. 

<41  Or.  MS) 

OLIVER  T.  HUTCHIKSON  et  al. 
(Sopreme  Coort  of  Oregon.   Aag.  2S,  1902.) 
TRESPASSING  CATTLE-PARTITION  rSNCa 
1.  Hill's  Ann.  T^ws,  S  3445,  proTidisg  that 
all  fields  and  inclosureB  shall  be  feuced,  does 
not  apply  to  exterior  fences  only;  so  that  plain- 
tiff, wnose  lands  are  fenced  In  a  common  io- 
closnre  with  defendant's  lands,  cannot  recover 
for  trespasses  of  defendants'  cattle,  not  hav- 
ing separated  his  lauds  from  theirs  by  a  fence. 

On  petition  for  rehearing.  Denied. 
Woe  former  report,  see  69  Pae.  189. 

BEAN,  J.  Tbe  plaintiff  now  makes  the 
point  that  the  erroneous  instruction  referred 
to  In  tbe  opinion  was  harmless  error,  be- 
cause be  was  under  no  obligation  to  fence 
against  the  stock  of  tbe  defendants,  but  they 
were  bound  to  keep  it  on  their  own  land,  and, 
If  they  failed  to  do  so,  would  be  liable  In  dam- 
ages for  the  trespass  whether  the  plaintlfTs 
land  was  fenced  or  not;  In  other  words,  his 
position  Is  that,  as  It  pertains  to  tbe  land  of 
several  parties  Inclosed  with  one -fence,  tbe 
common-law  rule  prevails,  and  each  owner 
must  at  his  peril  keep  his  stock  off  of  bis 
neighbor's  land.  The  statute  (Hill's  Ann. 
Tjaws  Or.  I  3445)  provides  that  all  Adds  and 
Inclosures,  except  in  what  was  known  as 
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Umatilla  county  In  1872,  shall  be  fmced  with 
a  certain  kind  of  fence,  and  In  Campbell  t. 
Brldwell,  5  Or.  311,  it  was  held  that  tbls  stat- 
ute, where  applicable,  repealed  the  common- 
law  rule  whereby  the  owner  of  domestic  stock 
was  made  liable  for  an  injury  done  by  It  to 
tbe  onlnclosed  land  of  another.  And  thoe  Is 
no  reason,  so  far  as  we  can  see,  wby  the 
statute  should  be  construed  to  apply  to  ex- 
terior fences  only.  It  makes  no  distinction  be- 
tween exterior  and  dlvl^n  fences,  tont  re- 
quires  an  Adds  to  be  Inclosed  with  a  fence; 
and,  under  the  decision  referred  to,  if  tin 
landowner  would  have  a  remedy  for  the  tres- 
pass ot  stocK  he  must  inclose  his  land,  tmlesi^ 
of  course,  as  the  plaintiff  attempted  to  show 
In  this  case,  be  was  prevented  from  doing  so 
by  tbe  wrongful  act  of  tbe  owner  of  tbe  stock. 
The  statute  of  Indiana,  under  which  the  deci- 
sion principally  relied  on  by  the  plaintiff 
(Myers  v.  Dodd,  9  Ind.  290.  68  Am.  Dec.  624) 
was  made,  differs  materially  from  oar  statute. 
It  simply  defines  what  shall  constitute  a  law- 
ful fence,  and  then  provides  that  tbe  owner 
of  domestic  animals  shall  be  liable  for  dam- 
ages done  to  tbe  land  of  another  unless  indos- 
ed  by  such  a  fence.  1  Rev.  St  Ind.  1852, 
292.  But  there  Is  no  provision  that  all  Adds 
shall  be  so  inclosed,  and  tbe  courts  of  that 
state  have  held  that  the  common-law  fidt 
prevails  except  as  to  exterior  fences. 
Tbe  petition  for  lebearing  Is  denied. 


(O  Or.  Utf 

LBWI8  T.  BLACKBUBN. 
(Snprone  Court  of  Oregoii.  Ang;  28b  IMft) 

TAZATI0N--A88BSSHBNT-OWNBRS-U]a- 

TATI0N8-REC0VBRT  OP  LAND- 
VOID  TAX  DEED. 

1.  Under  Hill's  Ann.  Laws,  |  2768,  reqolr* 
log  the  assessor  to  aseertais  by  diligent  In- 
quirr  the  names  of  aUpersons  liable  to  tax- 
ation; sections  2770,  2776,  requiring  him  to 
make  out  ao  assessment  roll  containing  the 
name  of  the  taxpayer  and  a  description  of  bis 
land;  and  section  2735,  providing  that  nnocm- 
pled  land,  if  the  owner  is  nnkDown,  may  be 
assessed  as  such,  witfaoot  insertiog  the  name  of 
any  owner, — an  assessment  to  '^inknown  oth- 
er,  and  to  all  owners  and  daimants,  known 
and  unknown,"  Is  void. 

2.  Hill's  Ann.  Laws,  |  2840,  reqalring  • 
suit  to  recover  lands  sold  for  taxes  to  be  com- 
menced is  three  years  from  recording  of  the 
tax  deed,  does  not  applj  to  a  tax  deed  show- 
ing on  its  face  the  sue  was  under  a  void 
sesament. 

Appeal  from  drcnlt  conr^  Mnltnomnh 
conn^;  H.  C.  George  Jndge, 

Action  by  Leandw  Lewis  against  J.  Bi 
Bhwkbnm.  Judgment  for  plalntts;  nod  de- 
fendant appeals.  Affirmed. 

J.  T.  McKee,  for  appdlant.  W.  IC.  Grec- 
ory,  for  respondent 

BEAN,  J.  This  action  was  CMomenced 
May  S,  1901,  to  recover  possession  of  certain 
lots  to  the  city  of  Portland.  AftO'  the  plain- 
tiff bad  closed  the  case  on  Us  part,  tbe  de- 
fendant offered  In  erldancn  «  tu  dead  ttum 
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the  shnrlff  of  Multnomah  coauty  to  blmself. 
hearing  date  NoT^ber  9,  18Q7.  and  recorded 
on  the  same  day.  which  was  objected  to  and 
ruled  out  hy  the  circuit  court  The  ctnrect- 
of  this  ruling  was, the  principal  ques- 
tion discussed  on  the  argument,  and  Is  the 
only  matter  that  we  have  to  consider. 

Three  olijectlons  are  made  to  the  vaUdlty 
of  the  tax  deed,  all  of  which  appear  on  Its 
face:  (1)  That  it  was  executed  In  pursuance 
of  a  certificate  of  sale  In  favor  of  one  H. 
X.  Scott,  and  tbwe  Is  no  proof,  other  than 
the  recital  In  the  deed,  of  the  asslgnmait  of 
sncb  certificate  to  the  defendant;  <2)  that  the 
proper^  was  assessed  to  "unknown  owner, 
and  to  aU  owners  and  claimants,  known  and 
unknown'*;  and  that  the  amount  for 
which  the  land  was  sold  Included  taxes, 
costs,  charges,  and  "lnt«%Bt  accruing  there* 
on."  As  we  are  of  the  Opinion  that  the  sec- 
ond objection  Is  weQ  takw,  It  t>  unnecessary 
to  consider  the  oth«8. 

The  statute  requires  the  assessor  to  ascer- 
tain, by  diligent  Inquiry,  "the  names  of  all 
persons  liable  to  taxation  In  hla  county" 
(Hill's  Ann.  Laws  Or.  {  2T68),  and  to  make 
out  an  assessment  roll  containing,  among 
other  things,  the  name  of  the  taxpayer,  and 
a  description  of  each  tract  or  parcel  of  land 
belonging  to  him  (Id.  H  2770,  2770);  but  ^un- 
occupied  land,  If  tiie  owner  is  unknown,  may 
be  assessed,  as  such,  without  Insertlug  the 
name  of  any  owner"  (Id.  S  2735),  and  "shall 
be  described,  and  tbe  value  thereof  set  down. 
In  the  assessment  roll,  in  a  part  thereof  sep- 
arate from  the  other  assessments"  (Id.  { 
277S).  It  thus  appears  tliat,  under  the  law 
as  it  stood  at  the  time  the  assessment  In 
question  was  made.  It  was  only  where  land 
was  unoccupied,  and  the  owner  unknown, 
tliat  It  could  l^ally  be  assessed  otherwise 
than  In  the  name  of  the  owner.  The  as- 
sessor was  required  to  ascertain  the  name 
of  the  owner  of  land  about  to  be  assessed 
by  bim,  end  could  not  list  It  to  "unknown 
owner"  If  the  true  owner  was  known,  or 
could  be  ascertained  by  "diligent  inquiry." 
Now,  in  the  assessmoit  in  the  case  at  bar, 
the  name  of  the  ownor  was  not  given,  nor 
was  the  land  listed  to  "unknown  owner" 
alone,  but  also  to  "owners  and  claimants, 
known  and  unknown";  and  this  rendered  the 
assessment  and  deed  void  under  decisions 
construing  substantially  similar  statutory 
provisions.  Brady  v.  Dowden,  SO  Cal.  51; 
Orotefend  v.  Ult».  53  Cal.  66G;  Grimm  t, 
O'Connell.  54  Cal.  622;  Hearst  v,  Eggiestone, 
56  CaL  365;  Greenwood  v.  Adams,  80  Cal. 
74,  21  Pac.  1134;  Buss  Sons  &  Oo.  v.  Grlch- 
ton,  117  Oal.  606,  4»  Pac.  1043.  If  the  name 
«f  the  owner  was  known  to  the  assessor,  as 
the  assessment  Itself  would  seem  to  Indicate, 
tbe  land  should  have  beeu  assessed  to  him. 
If,  on  the  other  hand,  It  was  unoccupied,  and 
the  owner  unknown.  It  should  have  been  so 
auessed.  But  an  assessment  cannot  legally 
be  made  la  the  alternative,  either  to  owners 
known  or  unknown.   It  must  be  made  defl- 


nltely  to  one  or  the  other,  and,  unless  so 
made^  it  is  void.  Tbe  requirement  of  the 
statute  that  the  assessment  slwuld  be  made 
In  the  name  of  the  owner,  if  It  can  be  as- 
certained. Is  for  the  protection  of  the  tax- 
payer, and  to  prevent  a  sacrifice  of  his  prop- 
erty. Its  strict  obsnrance,  ther^ore,  is  im- 
perative, and  essential  to  Jurisdiction.  If,  in 
such  case^  the  assessment  be  made  in  the 
name  of  a  person  who  is  not  the  owner, 
or  to  pwsona  unknown,  It  Is  void,  and  a  sub- 
sequent sale  of  the  prc^rty  for  nonpayment 
of  the  taxes  levied  th«eunder  Is  invalid,  and 
passes  no  title  to  the  purchaser.  I>oweU  v. 
City  of  Porthind.  13  Or.  248,  10  Pac  308; 
Block.  Tax  Titles  (Zd  Ed.)  H  105,  111,  208; 
26  Am.  &  Eng.  Enc.  Iaw,  212. 

It  was  suggested  that  this  action  Is  barred 
by  section  2840  of  the  Code,  which  provides 
that  any  suit  or  proceeding  for  the  recovery 
of  land  Bcdd  for  taxes,  except  In  cases  when 
tbe  taxes  have  been  paid  or  the  land  re- 
deemed, shall  be  commenced  within  three 
years  from  the  time  of  recording  the  tax 
deed,  and  not  tbereaftw.  But  this  statute 
bos  no  appUcati<m  -when  the  tax  deed  shows 
on  Its  face  timt  the  sole  was  made  under  a 
void  assessment  (25  Am.  &  Ehig.  Enc.  Law, 
740;  Block,  Tax  Titles  [2d  Ed.]  |  487.  and 
authorttieB  there  dte^;  tor,  as  said  by  Mr. 
Chief  Justice  Elbert,  in  (3omer  v.  ChaCtee. 
6  CcHo.  814,  construing  a  similar  statute: 
"It  Is  difficult  to  see  how  the  statute  of  lim- 
itations can  ovall  a  defendant  holding  a  void 
deed.  There  was  nothing  tor  the  statute  to 
operate  upon,  nothing  for  it  to  run  In  favor 
of  or  against  nothing  to  set  It  in  motion. 
The  deed  was  void;  It  did  not  give  him  con- 
structive  posse^oo,  nor  the  right  of  actual 
possession." 

The  Judgmoot  of  tiie  court  below  lo  there- 
fore affirmed. 


«1  Or.  £51) 

BEERS  V.  AYLSWORTH. 

(Supreme  Court  of  Oregon.   Aug.  26,  1902.) 

FRADDUIiENT  TRANSPER  —  INTENT  —  CONSID- 
ERATION —  EVIDENCE  —  EXCLUDma  TESTI- 
MONY—SHOWING WHAT  WAS  TO  BE  PROVED. 

1.  lu  garnishment  proceedings,  it  being  claim- 
ed that  the  transfer-  ot  property  by  the  debtor 
to  tbe  garnifihee  was  fraudulent,  statements  of 
the  debtor  concerning  the  transfer,  made  a 
few  days  before  it,  are  admissible  to  show 
the  debtor's  intent,  though  not  binding  on  the 
garnishee,  haviug  been  made  In  his  absence, 
unless  he  had  knowledge  of  tliem. 

2.  Statement  of  connsel  on  the  refusal  of 
the  court  to  allow  witness  to  testify  to  con- 
versation with  H.,  who  made  a  transfer  of 
property  to  A.,  claimed  to  be  fraudulent:  "I 
wisn  to  show  that  H.  made  certain  declara- 
tions •  •  •  concerning  tbe  assignment 
•  •  •  a  few  days  prior  to  th«  transfer  to  A. 
In  this  proceeding  we  are  obliged  to  show 
the  fraudulency  ot  the  transacUoa,  and  one  of 
the  principal  things  we  must  prove  Is  that 
H.  transferred  this  stock  with  traudolent  in- 
tent,"— sutflciently  shows  what  was  expected 
to  be  proved  by  the  answer  to  allow  of  re- 
view of  the  ruling. 

3.  Where  transfer  by  H.  to  A.  Is  attacked 
by  H.'s  creditors  as  fraudulent,  a  coDsideratlon 
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of  $350  from  A.  to  H.  csonot  be  prored  bj 
ertdeDCe  merelr  tbat  H.  told  A.  that,  aTailins 
himsell  ot  A.*t  UcenM.  but  wltbottt  his  knowl- 
edse,  b*  bad  taken  good*  oi  that  ralne  from 

A.  B  store. 

Ai^eal  from  circuit  court;  Hnltnomah 

county;  A.  Lu  Frazer,  Judge. 

Proceeding  by  Lueetta  P.  Been  against  CL 
A.  Ajrlawortb.  From  an  adrerae  Judgment 
plaintiff  appeals.  ReTcraed. 

Claud  StrabflD.  for  appellant  H.  H.  Nwtb- 
VP,  for  re^ondenL 

MOORB,  a  J.  Tfala  Is  t  proceeding  to  de- 
termine Uie  liability  of  a  garnlataee:  Hie 
tranacrlpt  BbowB:  Tbat  tbe  plaintiff,  Loaetta 
P.  Beers,  baTlng  iccured  a  judgment  against 
one  Robot  Ranlln  for  tbe  mm  of  |ti35.tl0, 
an  execution  was  Issued  tbereon,  In  pursu- 
ance of  wblcb  a  notice  of  garnlsbment  was 
served  upon  O.  A.  Aylsworth,  wbo,  complying 
tberewlth,  made  a  certificate  to  the  effect  tbat 
be  did  not  have  In  bis  possesslnn  or  nnder 
bla  control  any  debts,  dues,  moneys,  rlgfats. 
credits,  or  property  belonging  to  Hanlln. 
This  certificate  being  nnsatisfactory  to  plain- 
tiff, she  filed  written  Interrogatories  and  an 
affidavit  In  tbe  nature  of  a  complaint,  aver- 
ring that  on  September  2.  1889,  Hanlln  was 
tbe  owner  of  50  shares  of  stock  In  tbe  Larcb 
Mountain  Investment  Company,  a  corpora- 
tion, on  which  day,  and  while  her  action 
against  him  was  pending,  without  any  con- 
sideration therefor,  and  with  Intent  to  binder, 
delay,  and  defraud  ber,  be  made  a  pretended 
sale  of  his  stock  to  one  W.  0.  Aylswortb,  wbo 
agreed  to  sell  it  for,  and  to  turn  tbe  proceeds 
thereof  ovor  to,  him,  of  which  facts  tbe  gar- 
nishee at  that  time  bad  knowledge.  That 
on  February  24,  1900,  tbe  day  on  which  said 
notice  was  served,  the  garnishee,  acting  aa 
the  agent  of  Hanlln  and  W.  C.  Aylsworth, 
sold  said  stock,  receiving  therefor  tbe  sum 
of  $S00,  which  he  held  In  trust  for  his  princi- 
pals; and  tbat  Hanlln  to  Insolvent  Tbe  gar- 
nishee, having  answered  the  written  Inter* 
n^toriea  and  denied  tbe  material  averments 
of  tbe  affidavit  alleged,  as  a  separate  de- 
fense, that  having  paid  tbe  sum  of  1300, 
which  was  a  valuable  consideration,  Hanlln 
assigned  the  stock  to  W.  C.  Aylsworth,  gar- 
nishee's son.  In  trust  for  htm;  tbat  on  Febru- 
ary 24.  1900,  be  caused  said  stock  to  be  sold, 
receiving  therefor.  In  excess  of  expenses,  944, 
which  sum  be  had  In  his  possession;  and 
that  neither  Hanlln  nor  W.  G.  Aylswortb  bad 
any  Interest  In  said  stock  after  September  2, 
1899.  The  allegations  of  new  matter  In  the 
answer  having  been  put  In  Issue  by  the-  reply, 
a  trial  was  had  resulting  In  a  Judgment  for 
the  garnishee,  and  plaintiff  appeals. 

It  to  contended  by  plaintltTs  counsel  that 
tbe  court  erred  In  refusing  to  permit  B.  F. 
Johnson  to  testify  concerning  a  conversation 
be  bad  with  Hanlln  prior  to  tbe  assignment 
of  bis  stock  to  W.  O.  Aylsworth.  This  wit- 
ness, in  answer  to  the  question,  "Did  you 
ever  bave  any  conversatlun  wltb  Robert  Han- 


RBPORTEB.  (Dr. 

Iln,  concerning  flie  tranafer  this  stodc 
or  to  September  2.  18D»r  nplted,  *1  did." 
He  was  then  reqnested  to  state  tbe  cmvena- 
tlon.  An  objection  having  been  bitai^oaed 
on  tbe  gronnd  tbat  ■neb  dedaratlon  was  not 
made  In  tbe  presence  of  tbe  garnishee,  plaln- 
tUTa  counsel  steted  to  the  court:  "I  vriafa  to 
show  Ibat  Ur.  Hanlln  made  certain  declara- 
tions and  admissions,  concerning  tbe  asslgn- 
moit  ot  tbls  stock,  a  few  days  iMlor  to  tbe 
transfer  to  Ur.  AylsworHL  In  ttato  proceed- 
ing we  are  lAUged  to  show  the  fraadnlaicy 
of  th%  transaction,  and  one  of  tbe  ivlnclpal 
things  we  must  jntive  Is  that-Ur.  HuiUa 
transferred  this  stock  with  fmndnlent  Intoit 
It  Is  luAd  by  an  overwhelming  list  of  authori- 
ties that  tbe  evidence  Is  competent  for  tbat 
purpose  to  show  tbe  Intent  of  tbe  grantor. 
It  Is  not  sufficient  to  bind  the  grantee.**  Tbe 
witness  not  having  been  permitted  to  detail 
Hanlln'e  alleged  declaration  aa  tbna  annonn- 
ced,  an  exception  was  saved.  To  rendor  tbe 
statement  sougbt  to  be  proved  admissible.  It 
should  bave  related  to  the  subject-matter, 
and  been  so  neariy  contemporaneous  with, 
but  prior  to,  the  transncUon  as  to  render  tbe 
expression  a  part  of  tbe  res  geetsB.  Robeon 
V.  Hamilton  (Or.)  69  Pac.  651.  The  stock 
was  assigned  September  2,  1899,  and  tbe 
question  asked  tbe  witness  was  whetber  be 
bad  evw  had  any  conversation  with  Hanlln 
upon  that  subject  prior  to  that  time.  Plain- 
tlfTs  action  against  Hanlln  waa  iDStitated 
March  23.  Ifi99,  but  when  its  cause  arose  we 
are  unable  to  determhie  from  an  examination 
of  tbe  transcript  Any  decUratlon  made  by 
him  concerning  hto  stock  (Hlor  to  tbe  time  the 
said  cause  of  action  arose  to  Immaterial.  It 
will  be  observed  tbat  the  question  asked  the 
witness  does  not  connect  the  declaration 
sought  to  be  Imputed  to  Haoltn  with  hto 
transfw  of  the  stock,  so  as  to  make  it  part 
of  tbe  res  gestae,  but  tbe  statement  of  plain- 
tiff's counsel  limiting  the  expression  to  "a 
few  days  prior  to  tbe  transfer  to  Mr.  Ayls- 
wortK"  wonld  probably  show  tbat  tbe  trans- 
fer and  tbe  alleged  declaration  were  suffi- 
ciently related  to  render  them  parts  of  the 
same  transaction.  In  Kelley  v.  Higbfleld,  15 
Or.  277,  14  Pac.  744.  it  was  held  that  to 
render  the  action  of  tbe  court  In  excluding 
testimony  available,  counsel  should  state 
what  fact  waa  expected  to  be  elicited  by  an 
answer  to  tbe  question.  Counsel's  announce- 
ment of  what  he  expected  to  prove  by  an  an- 
swer to  tbe  question  is  not  very  definite,  but 
from  tbe  statement  of  the  l^ral  proposition, 
which  to  made  a  part  of  the  bill  of  excep- 
tions, the  fact  sought  to  be  establtobed  to 
reasonably  Inferable,  and  sufficient  in  our 
opinion,  to  present  tbe  qaestlon  sought  to  be 
reviewed.  It  has  been  held.  In  suits  Institut- 
ed to  set  aside  fraudulent  conveyances,  tbat 
evidence  of  the  declarations  of  the  voidor, 
made  before  the  sale,  and  in  tbe  absence  of 
the  vendee,  are  admissible  to  show  the  fraud- 
ulent Intent  of  the  vendor,  but  they  are  not 
binding  vjtoa  tbe  vendeSk  unless  it  is  proved 
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tUat  he  had  knowledge  thereof.  Foster  t. 
Hall,  22  Am.  Dec.  400;  Carver  v.  Bdrker,  73 
Hun,  416.  26  N.  T.  Supp.  916;  O'Hare  t. 
Duckworth,  4  Waah.  St.  470,  30  Pac.  724.  Al- 
though the  question  propounded  to  the  wit- 
ness was  not  framed  with  much  care,  nor  the 
statement  of  the  testimony  reasonably  ex- 
pected from  him  detailed  with  particularity, 
we  nevertheless  think  he  Bhouid  have  been 
permitted  to  answer  the  question,  and  that 
the  court  erred  In  rejecting  such  offer. 

At  the  trial,  W.  C.  Aylsworth,  appearing 
as  his  father's  witness,  testified  that  he  was 
conducting  a  store  at  Latourelle  Falls,  Or., 
for  him;  that  whenever  Hanlln  wanted  mon- 
ey be  was  authorized  to  take  It  from  the 
store,  and  that  he  had  received  therefrom 
about  $350;  that  he  derived  his  knowledge 
from  an  examination  of  the  check  and  ac- 
count books,  which  evidenced  the  receipt  o( 
$50  and  $40,  respectively,  and  from  Hanlln's 
telling  him  he  bad  taken  the  remainder.  On 
cross-examination  he  was  asked,  "You  do  not 
know  of  your  own  knowledge  where  any  of 
the  money  came  from,  except  that  you  saw 
this  check  for  $50-  and  this  charge  of  $40  In 
the  books?"  The  court,  upon  Its  own  motion, 
interrupting  plaintiff's  counsel,  said  to  him, 
In  the  presence  of  the  Jury:  "It  seems  to  me, 
Mr.  Seton,  that  It  Is  not  very  Important 
■whether  he  does  or  not.  It  won't  throw  any 
light  on  the  case  one  way  or  the  other.  If 
Mr.  Hanlin  admitted  that  he  took  that  mon- 
ey, and  wanted  to  transfer  this  stock  In  pay- 
ment of  It,  Mr.  Aylsworth  would  not  be  re- 
quired to  Investigate  further  to  find  out 
-whether  Hanlln  was  tellli^  the  truth  In  ad- 
mitting that  he  got  $350,  accepting  this  state- 
inent  of  the  witness  as  true.  If  a  man  Is  In- 
debted to  you,  Mr.  Seton,  and  yon  do  not 
know  Just  how  much,  you  would  be  Justified 
in  taking  his  statement  that  he  owed  you  a 
certain  amount;  at  least  that  much  you 
might  be  justified  In  believing  he  owed  you, 
If  he  admitted  it,  especially  If  you  see  evi- 
dence of  a  considerable  part  of  It.  I  tblnlc 
yon  have  pursued  this  examination  far 
enough.  He  would  not  be  required,  after 
Hanlln  admitted  he  owed  this  money,  and 
wanted  to  settle  for  It  by  transferring  this 
stock,  to  say  he  saw  Hanlin  take  this  money. 
The  examination  has  gone  far  enough  on  that 
point."  An  exception  having  been  taken,  it  is 
contended  by  plaintiff's  counsel  that  the  court 
orred  In  its  mliog.  The  issue  to  be  tried  was 
whether  Hanlin  sold  his  stock  for  a  valuable 
consideration.  The  sum  which  he  actually 
received  was  therefore  material,  as  tending  to 
establish  the  bona  fides  of  the  transaction. 
If  the  rights  of  his  creditors  '.iid  not  been 
Involved,  he  could  probably  have  made  such 
disposition  of  his  property  as  would  have 
pleased  his  fancy,  but,  the  pleadings  having 
admitted  that  he  was  insolvent,  the  plaintiff 
had  a  right  to  know  where  aod  how  the  sum 
of  $350  was  paid  to  him.  Hanllu's  admls- 
Hion,  to  the  effect  that,  availing  himself  of 
the  privilege  granted  by  the  garnishee,  he 


had  taken  from  the  latter's  store,  In  addition 
to  the  check  and  the  sum  charged  to  his  ac- 
count on  the  books,  the  sum  of  $260,  In  pay- 
ment of  which  he  desired  to  transfer  bis 
stock  In  the  corporation,— such  declaration, 
whether  true  or  false,  would  undoubtedly 
have  been  sufficient  to  warrant  the  garnishee 
in  accepting 'the  stock,  as  intimated  by  the 
court,  unless  the  rights  of  his  creditors  were 
thereby  prejudiced.  If  Hanlln's  admission 
that  he  had  taken  the  sum  of  money  which 
he  stated  that  he  had  received  be  sufficient 
evidence  of  the  consideration  for  the  stock, 
it  would  necessarily  follow  that  every  convey- 
ance or  transfer  of  property  challenged  for 
fraud  could  be  upheld  If  the  vendor  were 
willing  to  admit  that  he  had  received  an 
equivalent  of  the  property  In  money  or  goods, 
taken  by  him  in  pursuance  of  the  purchas- 
er's license,  but  without  his  knowledge, 
though  such  admission  was  not  fortified  by 
the  sanctity  of  a  Judicial  oath  or  strengthen- 
ed by  a  formal  affidavit. 

We  do  not  wish  to  be  understood  as  ques- 
tioning the  power  of  the  comrt  to  limit  the 
cross-examination  of  a  witness,  which  Is  a 
matter  largely  within  Its  own  discretion,  that 
will  not  be  reviewed  on  appeal,  except  for  a 
manlf^t  abuse  thereof;  but  where,  as  In  this 
instance,  the  court.  In  the  presence  of  the 
Jury,  announces  a  rule  that  la  not  justified  by 
law,  the  judgment  which  followed,  probably 
in  consequence  thereof,  must  be  reversed, 
and  It  Is  so  ordered. 


(42  Or.  4Ii) 

KIERNAN  V.  KRATZ. 
(Supreme  Court  of  Oregon.    Aug.  25,  1902.) 

STATUTE  OF  PRAUDS-OUARANTY— MODIPICA- 
TION—PLBADI  N  0— DBP  ART  U  R  B— K  VI D  BNC  K . 

1.  Where  one  in  payment  of  property  assigns 
certificates  of  deposit  issued  by,  and  a  check 
on,  a  bank,  agreeing  to  pay  them  if  the  bank 
did  not  by  a  cei-tain  time,  such  guaranty  is  an 
original  promise,  and  not  an  agreement  to  an- 
swer for  the  debt  of  another,  within  the  stat- 
ute of  fraads. 

2.  An  agreement  by  one  assigning,  in  payment 
of  property,  certificates  of  deposit  issued  by, 
and  a  check  on,  a  bank,  to  pay  them  if  the 
bank  did  not  by  a  certain  time,  not  being  .with- 
in the  Btatiite  of  fraads,  it  may  be  modified 
by  parol,  the  assignee  agreeing  to  surrender  the 
certificates  and  checks,  and  take  in  lieu  thereof 
other  certificates,  and  the  assiEnor  guaranty* 
int;  their  payment  if  the  bank  did  not  pay  them 
within  the  time  limited. 

3.  The  complaint  alleged  that  in  payment  of 
property  defendant  assigned  to  plaintiff  cer- 
tifirntes  of  deposit  issued  by,  and  a  check  on,  a 
bank,  agreeing  to  pay  them  if  the  bank  did 
not  by  a  certain  time,  and  thereafter  plaintiff 
agreed  to  suri-ender  the  certificates,  defendant 
guarantying  their  payment  if  the  bank  did  not 
pay  ttiem  within  a  certain  time  limited.  The 
reply  averred  that  defendant  ought  not  to  be 
permitted  to  say  that  plaintiff,  for  a  valuable 
consideration,  surrendered  the  original  cer- 
tificates and  check  and  granted  an  extension 
to  the  bank,  as  at  the  time  of  the  assignment  of 
the  certificates  and  check  defendant  believed 
the  bank  had  assets  which  would  be  sufficient 


1 1.  See  PraudB,  Statute  of,  V(d.  23.  Cent.  Dig.  |  4b. 
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to  diMb&rge  Its  liabilities,  If  its  eredfton  wonM 
uot  insist  on  immediate  pa^meDt.  that  after- 
wards he  requested  plaiutiS  to  surrender  Bald 
certificates  and  check  to  the  bank  und  to  ac< 
cept  others  in  lieu  thereof,  agreeing  to  be 
responsible  on  the  latter  to  the  same  exteut 
as  on  the  former,  and  plaintiff  complied  with 
such  refiuest,  and,  acting  for  defeiidaot's  ac- 
commodation, Burrendei-ed  the  original  com- 
mercial paper  aitd  took  the  certiBcates  so  rec- 
ommended. Beld,  that  there  was  a  departure 
between  the  complaint  and  reply,  so  that  the 
latter  shotdd  be  fitricken  out,  the  cause  of  ac- 
tion stated  in  the  complaint  being  based  on  an 
express  gunranty,  whiie  the  guaranty  set  out  in 
the  reply  is  implied. 

4.  The  only  issue  of  fact  being  whether  de- 
fendant's guaranty  of  payment  of  certtticates 
of  deposit  and  a  check  was  so  modified,  by 
agreement  of  the  parties,  as  to  authorize  plain- 
tiff to  surrender  them  to  the  bank  and  ac- 
cept in  lieu  thereof  other  certificaUs,  for  the 
iiaymeiit  of  which  defendant  still  continued  to 
be  liable,  evidence  that  defendant,  prior  to  the 
original  guaranty,  recommended  tltat  exten- 
sions be  fii-anted  by  the  creditors  of  the  bank 
is  not  only  immaterial,  but  prejudicial  to  de- 
fendant. 

5.  Thouph  the  only  issue  of  fact  is  whether 
defendant  s  guaranty  of  certificates  of  deposit 
and  a  check  as.sigued  by  defendant  to  plaintiCE 
was  BO  modified,  by  agreement  of  the  parties, 
as  to  authorize  plaintiff  to  surrender  them  to 
the  banlc  and  accept  in  lieu  thereof  other  cer- 
tificates payable  at  definite  times  in  the  fu- 
ture, for  the  payment  of  which  defendant  still 
continued  to  be  liable,  evidence  that  before 
defendant's  assignment  to  plaintiff  he  had  sign- 
ed a  memorandum  releasing  the  bank  from  ob- 
ligation of  immediate  payment,  and  agreeing 
to  accept  in  installments  the  money  due  on  the 
original  certificates  and  check,  is  pertinent  and 
material. 

Appeal  from  circuit  court,  Multnomab 
county;  A.  F.  Sears,  Judge. 

Action  by  John  Kieman  against  V.  Kratz. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

This  Is  an  action  to  recover  money.  The 
facts  are  that  on  January  8,  1894,  plaintiff, 
In  consideration  of  $14,500,  sold  and  con- 
veyed a  flouring  mill  to  the  defendant,  who. 
In  part  payment  thereof,  assigned  to  him 
certain  certJflcatea  of  deposit  issued  by,  and 
a  check  drawn  on,  the  Portland  SavlngB 
Bank  of  Portland,  Or.,  the  face  value  of 
which,  with  accrued  interest,  was  the  sum 
of  ¥7,461.42.  At  that  time  said  bank  was 
In  the  custody  of  a  receiver,  having  sus- 
pended payment  July  28,  1893.  notwithstand- 
ing -which  a  general  belief  prevailed  that,  if 
extensions  could  be  secured  from  Its  cred- 
itors until  some  of  its  loans  could  be  col- 
lected, it  would  be  able  to  resume  business; 
acting  upon  which,  and  as  a  part  of  the 
transaction,  defendant  stipulated  in  writing 
that,  in  consideration  of  the  acceptance  of 
said  commercial  paper  at  par,  if  the  bank 
should  fall  to  pay  the  same  on  or  before  three 
years  therefrom,  he  would  upon  the  return 
of  all  or  any  part  thereof  pay  the  sums  re- 
maining due  thereon.  The  bank,  having  se- 
cured many  of  the  extensions  desired,  re- 
sumed business  about  April  30,  1894,  when 
snid  certificates  and  check  could  have  been 
paid,  If  plaintiff  had  not  surrandercd  them  to 
the  bank,  taking  In  lieu  thereof,  May  19, 


1894,  for  the  remainder  due  thereon,  eight 
other  certificates  of  deposit,  each  for  the  sum 
of  1713.71,  the  first  payable  in  three  months, 
and  one  of  the  others  every  three  montlis 
thereafter,  with  interest  at  6  per  cent,  per 
annum.  Two  of  these  latter  certificates  hav- 
ing been  paid  at  maturity,  the  bank  was 
again  compelled  to  close  Its  dcors,  and,  aft- 
er the  expiration  of  the  time  limited,  plain- 
tiff commenced  this  action  to  recover  the 
sums  due  on  the  remaining  certificates,  al- 
leging in  the  amended  complaint  the  facts  in 
substance  as  hereinbefore  stated,  and  that 
he  was  unable  to  return  the  original  certifi- 
cates and  check  to  defendant,  for  that  at  his 
rcQuest  and  for  bis  accommodation  he  had 
surrendered  them  to  the  bank  and  taken  oth- 
ers in  lieu  thereof,  which  he  offered  to  sur- 
render upon  payment  thereof,  and  deposited 
them  in  court  for  that  purpose;  that  said 
bank  Is,  and  at  all  times  stated  In  the  com- 
plaint was,  insolvent,  and  defendant,  though 
notified  of  Its  default,  had  neglected  to  pay 
any  part  of  said  certificates.  The  answer, 
having  denied  the  material  allegations  of  the 
complaint,  averred,  as  a  first  separate  de- 
fense, that  plaintiff,  for  a  valuable  considera- 
tion, surrendered  the  original  certificates 
and  check  to  the  bank,  without  defendant's 
knowledge  or  consent,  and  accepted  others  in 
lieu  thereof,  thus  defeating  the  payment  of 
the  original  obligations,  which  would  other- 
wise have  been  made,  thereby  absolving  de- 
fendant from  the  terms  of  bis  agreement 
For  a  second  defense  It  Is  alleged  that  plain- 
tiff, having  accepted  new  certificates  In  full 
payment  of  the  original  obligations,  dischar- 
ged defendant  from  all  liability  on  account 
of  the  latter.  For  a  third  defense  It  la  al- 
leged that,  as  a  c(mditlon  precedent  to  recov- 
ering any  payment  from  the  defoidant, 
plaintiff  was  obliged  to  retium  to  him  the 
original  certificates  and  check,  but  that,  hav- 
ing surrendered  them  to  the  bank,  he  could 
not  do  so,  thereby  exonerating  defendant 
from  his  guaranty.  The  reply,  having  put  In 
Issue  the  allegations  of  new  matter  In  the 
answer,  averred,  in  effect,  as  a  further  re- 
ply to  the  first  separate  defense,  that  de~ 
fendant  ought  not  to  be  permitted  to  saj 
that  plaintiff,  for  a  valuable  consideration, 
surrendered  the  original  certificates  and 
check  and  granted  an  extension  to  the  bank, 
for  that  ou  January  8,  1894,  defendant  be- 
lieved that  It  had  assets  which  when  con- 
verted Into  money  would  be  sufficient  to  dis- 
charge all  Its  llabiUties,  if  its  creditors 
would  not  Insist  upon  Immediate  payment; 
that  about  May  IS,  1894,  he  requested  plain- 
tiff to  surrender  said  certificates  to  the  bank 
and  to  accept  others  In  lieu  thereof,  agree- 
ing to  be  responsible  upon  the  latter  to  the 
same  extent  as  upon  the  former,  and  plain- 
tiff, complying  with  such  request  and  act- 
ing for  defendant's  accommodation,  surren^ 
dered  the  original  commercial  paper  and 
took  the  certificates  so  recommended;  wberv- 
fore  defendant  should  be  estopped,  etc  Th& 
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reply  to  the  allegattoiis  of  new  matter  In 
the  second  and  tbtrd  separate  defenses  la 
•nbstantlally  the  aame  as  the  foregoing.  A 
motion  to  strike  out  these  averments  In  the 
reply,  on  the  ground  that  the  facts  thus  stat- 
ed were  immaterial,  having  been  denied,  and 
a  demurrer  thereto,  for  the  reason  that  the 
matters  tbus  alleged  did  not  state  facts  suffi- 
cient to  constitute  an  estoppel,  overruled,  a 
trial  was  had  resolting  In  a  Judgment  for 
plaintltc  In  the  sum  demanded,  and  defend- 
ant appeals. 

E.  MendenbaU  and  W.  D.  Fentcn,  for  ap- 
pelant  Henry  SL  McGinn,  for  respondent 

MOORE,  O.  J.  <after  stating  the  facts).  It 
la  contended  by  defendant's  counsel  that  the 
agreement  of  their  client  to  pay  the  sums  re- 
maining due  on  the  original  certificates  of  de- 
posit and  check,  at  the  time  specified,  was  a 
collateral  undertaking  to  answer  for  the  debt 
of  the  Portland  Savings  Bank,  which  was  pre- 
existing and  still  subsisting,  and  could  only  be 
enforced  when  evidenced,  as  it  was,  by  a  writ- 
ing, and  that  a  modification  of  such  guaranty 
could  only  be  secured  in  the  same  formal  man- 
ner; but,  the  alleged  alteration  thereof  having 
been  made  by  parol,  the  court  erred  in  refos- 
taig  to  grant  a  Judginent  of  nonsuit  PlalntlfTg 
counsel,  however,  maintain  that  defendant's 
assignment  of  the  original  certificates  of  de[>oa- 
It  and  check,  though  in  form  a  promise  to  an- 
awer  for  the  debt  of  another,  was,  in  effect, 
an  agreement  to  [lay  his  own  debt  which 
need  not  have  been  in  writing,  and  hence  a 
modification  thereof  could  be  accomplished  by 
parol. 

Our  statute  of  fnuda,  so  far  as  applicable 
to  the  case  at  bar,  contains  this  provision:  "In 
the  following  cases  the  agreement  Is  void,  un- 
less the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  is 
writing  and  tubecrlbed  by  the  party  to  be 
charged,  or  by  his  lawfully  anthorlzed  agent; 
evidence  therefore  •  •  •  shall  not  be  re- 
ceived other  than  the  writing,  or  secondary 
evidence  of  Its  contents,  in  the  cases  prescribed 
by  law:  •  •  •  (2)  An -agreement  to  an- 
mwee  for  the  debt  default  or  miscarriage  of 
another."   Hill'a  Ann.  Lavra  Or.  |  786. 

A  well-recognlxed  exception  to  this  rule  ex- 
ists, however,  where  a  debtor  ass^ns  funds  or 
•ecQritles,  or  transfers  iKoperty,  to  another, 
who.  In  consideration  of  the  receipt  thereof, 
orally  promises  to  pay  the  ddatot'a  Obligations 
to  a  third,  person.  In  which  case  the  latter 
may  maintain  an  action  on  such  agreement 
Hiongh  not  a  party  thereto.  Baker  Eglln,  11 
Or.  833.  8  Pac.  280;  Hughes  t.  Navigation 
Gol,  11  Or.  487.  6  Pac.  206;  Parker  v.  Jef- 
tery,  2»  Or.  186,  87  Pac.  712;  Lumber  Go.  t. 
Miller,  28  Or.  566,  43  Pac.  659^  63  Am.  St 
Sep.  807.  The  reason  for  this  deviation  from 
the  exiweaB  provtalon  of  the  statute  la  based 
upon  the  assumption  that  the  oral  promise  at- 
taches to  the  obligation  growing  out  of  the  re- 
cdpt  of  the  fond,  security,  or  propwty,  ten* 


dering  the  agreement  enforceable  by  the  per- 
son for  whos^  benefit  It  was  made.  Feldmau 
V.  McGuIre,  34  Or.  309,  55  Pac.  872. 

In  Leonard  v.  Vredenbu^h,  8  Johns.  28,  6 
Am.  Dec  817,  Mr.  Chief  Justice  Kent  at- 
tempting to  distinguish  iKtween  original  and 
collateral  promises  in  cases  arising  under  the 
statute  of  frauds,  says:  "There  are,  then, 
three  distinct  dasses  of  cases  on  this  subject 
which  require  to  be  discriminated:  (1)  Cases 
In  which  the  guaranty  or  promise  is  collateral 
to  the  principal  contract  but  is  made  at  the 
same  time,  and  becomes  an  essential  ground 
of  tbe  credit  given  to  the  principal  or  direct 
debtor.  Here,  as  we  have  already  seen.  Is  not 
nor  need  be,  any  other  consideration  than  that 
moving  between  the  creditor  and  original  debt- 
or. (2)  Cases  in  which  the  collateral  under- 
taking is  subsequent  to  tbe  creation  of  the 
debt  and  was  not  the  inducement  to  it  though 
the  subsisting  liability  is  the  ground  of  the 
promise,  without  any  distinct  and  unconnected 
inducement  Here  must  be  some  further  con- 
sideration shown,  hsving  an  Immediate  respect 
to  such  liability,  for  the  consideration  for  the 
original  debt  will  not  attach  to  this  subsequent 
promise.  •  •  •  (3>  A  thhrd  class  of  cases, 
and  to  which  I  have  already  alluded.  Is  when 
the  promise  to  pay  the  debt  of  another  arises 
out  of  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly 
contracting  parties.  The  first  classes  of  cases 
are  within  the  itatnte  of  tranda,  bnt  the  lait 
Is  not" 

In  Farley  r.  Oleveland,  4  Oow.  432,  15  Am. 
Dec.  S87,  one  Moon,  being  Indebted  to  the 
plaintiff,  sold  and  delivered  a  quantity  of  hay 
to  the  defendant  who.  in  consideration  there- 
of, orally  promised  to  pay  plaintiff  the  sum 
Moon  owed  him,  but  not  having  done  so,  plain* 
tiff  brought  an  action  to  recover  on  tbe  prom- 
ise, and  it  was  held,  approving  the  classlflca> 
tlon  made  by  Mr.  Chief  Justice  Kent  that 
where  a  promise  to  pay  the  debt  of  a  third 
person  arises  ont  of  some  new  conBlderatI<»k 
of  benefit  to  the  promisor,  or  harm  to  the 
promisee,  moving  to  the  promisor  either  from 
tbe  promisee  or  the  orl^nal  debtor,  such  prom- 
ise Is  not  within  tbe  statute  of  frauds,  though 
the  original  debt  still  subsists  and  remains  en- 
tirely unafTected  by  the  new  sgreement 

In  Mallory  v.  Glllett  21  M.  T.  412.  It  was 
held  that  an  oral  promise  to  pay  an  existing 
and  contlnaing  debt  of  another.  In  considera- 
tion of  the  creditor's  rdeasbig  a  lien  which 
he  held  as  security  toe  the  payment  of  said 
debt  thon^  It  was  a  promise  sopported  by 
a  new  and  an  original  consideration  existing 
between  the  new  contracting  parties,  resulting 
In  barm  to  the  promisee,  was  nevertheless  col- 
latnal;  and  that  the  language  of  Mr.  Chief 
Justice  Kent  In  his  third  classification  was 
misleading,  and  should  be  qualified  to  as  to 
require  that  the  new  consideration  should 
nmve  to  tbe  inromlsor  snd  be  ben^clal  to  him. 

In  Brown  r.  Weber,  88  N.  T.  187.  the  rule 
announced  in  Maltory  v.  GlUett  supra,  was 
limited  In  Its  application,  tbe  court  holding 
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that  a  promise  mlgbt  be  collateral  though  the 
new  consideration  moved  to  the  promisor  and 
resulted  In  benefit  to  him.  Mr.  Justice  Gro- 
Ter,  referring  to  the  section  of  the  statute  of 
frauds  under  consideration,  says:  "The  lan- 
guage shows  that  the  test  to  be  applied  to 
every  case  Is  whether  the  party  sought  to  be 
charged  is  the  principal  debtor,  primarily  lia- 
ble, or  whether  he  is  only  liable  in  case  of 
the  default  of  a  third  person;  lu  other  woi-ds, 
whether  he  ia  the  debt^ir,  or  whether  his  re- 
lation to  the  creditor  is  that  of  surety  to  him 
for  the  performaaee,  by  some  other  person, 
of  the  obligation  of  the  latter  to  the  creditor. 
In  the  former  case  the  promise  Is  not  within 
the  statute,  because  the  party  promising  la 
not  undertaking  for  the  performance  by  an- 
other of  some  duty  owing  by  the  other,  but 
for  the  performance  of  his  own  obligation; 
but  In  the  latter  case  It  is  within  the  statute, 
because  the  liability  Is  contingent  upnn  wheth- 
er another  performs  his  obligation,  for  vhoee 
performance  the  party  Bonght  to  be  charged 
has  undertaken." 

In  Aekley  v.  Parmenter,  98  N.  T.  42B,  50 
Am.  Rep.  G93,  It  was  held  that  to  take  the 
case  oat  of  the  statute  there  must  be  a  con- 
sideration moving  to  the  promisor,  either  from 
the  creditor  or  the  debtor,  and  beneficial  to 
him.  thus  Imparting  to  the  promise  the  char- 
acter of  an  original  undertaking. 

In  White  T.  RIntoal,  108  N.  T.  222,  15  N. 
B.  318,  Mr.  Justice  Finch,  referring  to  the 
New  York  cases  hereinbefore  adverted  to, 
says:  "These  four  cases,  advancing  by  three 
distinct  stages  In  a  common  direction,  have 
ended  In  establishing  a  doctrine  in  the  courts 
of  this  state  vrUcHi  may  be  stated  with  ap- 
proxlmatie  accuracy  thns:  That,  where  the 
primary  debt  sabslsts  and  was  antecedently 
contracted,  the  promise  to  pay  It  Is  original 
when  it  la  founded  on  a  new  consideration 
moving  to  the  promisor  and  beneficial  to  him, 
and  such  that  the  promtsir  thereby  comes  un- 
der an  Independent  dnty  of  payment  Irrespec- 
tive of  the  liability  of  the  principal  debtor." 

Though  the  language  used  by  Mr.  Chief  Jus- 
tice Kent  In  Tjeonard  v.  Vredenburgh,  8  Johns. 
29,  6  Am.  Dec.  317,  in  the  thbrd  class  stated 
by  him,  ia  regarded  as  dicta  and  generally 
considered  as  misleading,  it  has  probably  been 
the  cause  of  Ingrafting  upon  the  statute  of 
frauds  another  exception,  as  follows;  The 
promise  of  a  party.  In  effect,  to  pay  his  own 
debt,  though  incidentally  guarantying  the  debt 
of  a  third  person,  is  not  within  the  statute, 
and  hence  need  not  be  in  writing.  Browne, 
St.  Frauds  (4tb  Ed.)  8  166;  Brandt.  Bur.  (2d 
Ed.)  S  67;  2  Daniel,  Ncg.  Inst.  (4th  Ed.)  | 
17fil;  Tliroop.  Verb.  Agr.  S  601  ct  seq. 

Thus,  In  Brown  v.  Cnrtlss,  2  N.  Y.  225.  a 
promissory  note  bnving  been  transferred  by 
the  payee  to  his  creditor  in  exchange  for  bis 
own  note  held  by  the  latter,  and  who  at  the 
same  time  Indorsed  on  the  note  transferred 
a  guaranty  of  the  payment  tliereof,  it  was 
held  that  such  guaranty  was  not  within  the 


statute  of  frauds,  and  was  therefore  valid,  al- 
though no  consideration  was  expressed. 

In  CardeU  v.  McMel,  21  N.  Y.  336,  the  de- 
fendant, having  purchased  a  horse,  delivned 
In  part  payment  thereof  a  chattel  note  of  a 
third  person,  saying  that  the  maker  thereof 
was  good  and  that  he  would  warrant  that 
plaintiff  would  get  the  chattel  when  the  note 
matured;  It  was  held  that  the  guaranty  was 
not  within  the  statute  of  frauds. 

In  Wilson  V.  Hentges,  29  Minn.  102,  12  N. 
W.  151,  it  was  held  that  where  the  holder  of 
a  third  person's  contract  transfers  it  to  an- 
other, upon  a  consideration  moving  to  him- 
self, his  guaranty  thereof,  made  at  the  same 
time,  and  as  a  part  of  the  transaction.  Is  not 
a  special  promise  to  answer  for  the  debt  or 
default  of  another,  within  the  meaning  of  the 
statute,  and  therefore  need  not  be  in  writing. 
Air.  Justice  Mitchell,  speaking  for  the  court, 
in  deddlug  the  case  says:  "While  the  ao- 
tborltieB  disagree  as  to  the  reason  for  the 
rul^  yet  tliey  agree  In  holding  that  where 
the  holder  of  a  contract  of  a  third  person 
transfers  It  to  another,  upon  a  consideration 
moving  to  himself,  his  guaranty  thereof, 
made  dmnltaneously  with  the  traDsfer,  and 
as  a  part  of  the  transaction,  la  not  a  promise 
to  answer  for  the  debt  or  default  of  anottier. 
within  the  meaning  of  the  statute;  or.  aa 
the  same  thing  la  sometimes  ^pressed,  a 
guaranty  Is  not  wltUn  the  statute  where 
the  debt  or  contract  guarantied  was  trans- 
ferred from  the  guarantor  to  the  guarantee, 
at  the  time  of  making  the  contract  of  guar- 
anty, upon  a  consideration  movlog  wholly 
between  the  parties  to  the  guaranty."  The 
reasons  usually  given  for  the  exception  to 
the  rule  are  then  stated.  In  substance,  as  fol- 
lows: First,  that  the  guaranty  made  under 
the  clrcumatancfs  adverted  to  is  not  within 
tbe  statnte  because  It  la  an  extensioo  of  the 
warranty  which  the  law  Implies  upon  tbe 
sate  of  any  chattel  or  chose  in  action,  and 
not  a  contract  created  ab  orpine  for  the  pur- 
pose specified  In  the  statnte  of  franda;  and. 
second,  that  such  guaranty  la  to  anbetance  a 
promise  to  pay  the  guarantor's  own  debt 
and  therefbre  not  within  the  statutev  though 
tbe  debt  of  a  third  person  be  Incidoitally 
guarantied.  The  learned  Justice  further  aaya: 
"But  whatover  may  be  the  best  reasra  for 
holding  such  guaranty  not  within  the  stat- 
ute, the  doctrine  la  too  well  established  by 
an  unbroken  line  of  decisions  to  be  now 
questioned  [citing  many  cases].  •  •  • 
The  only  case  we  have  found  wblcb  even 
seems  to  hold  otherwise  ia  Dows  r.  Swett 
120  Mass.  322.  But  It  will  be  observed  that 
In  that  case  the  note  guarantied  waa'never 
owned  by  the  guarantor,  but  was  executed 
directly  to  the  guarantee,"  Mr.  Browne  In 
his  work  on  the  Statute  of  Franda  (4th  Ed.; 
H  165,  lOSa),  referring  to  the  Massachos^tta 
case,  gives  snbstantiaily  the  same  reason. 

In  Fullnm  v.  Adams,  37  Tt  301,  Mr.  Chief 
Justice  Poland,  discussing  the  seetloa  of  tbe 
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statute  of  fraads  under  consideration,  says: 
"If  the  real  snbetance  of  the  promise  be  to 
perform  some  duty  or  obligation  of  the  party 
making  the  promise,  It  1b  not  within  the 
statute,  though  In  form  It  Is  a  promise  to 
pay  another's  debt,  and  the  result  of  Its  per- 
formance may  affect  the  payment  of  the  debt 
of  another.  And  vre  believe  It  will  be  found 
that  In  all  the  cases  now  regarded  as  sound, 
where  It  has  been  lield  that  a  parol  promise 
to  pay  the  di^s  of  anothsr  Is  binding,  the 
promisor  held  in  his  hands  funds,  securities, 
or  property  of  the  debtor  devoted  to  the  pay- 
ment of  the  debt,  and  his  promise  to  pay 
attaches  upon  his  oUlgatlon  or  duty  growing 
ont  of  the  receipt  of  such  fund."  Elsewhere 
in  the  opinion  the  writer,  referring  to  the  de- 
cisions of  other  courts  In  which  It  was  held 
that  the  oral  promise  of  a  puty  to  pay  the 
debt  of  another,  under  ceitaln  circumstan- 
ces, was  not  within  the  statute  of  frauds, 
remarks:  "In  some  of  these  cases  It  la  said 
the  prcanlse  Is  not  with  the  statute,  because 
In  substance  It  is  a  promise  to  pay  the  prom- 
isor's own  debt  for  the  purchased  property, 
and  that,  although  the  fulflUment  of  his  prom- 
ise to  pay  Us  own  debt  has  the  eflject  to  pay 
the  debt  of  another.  It  does  not  bring  his 
promise  with  the  statute,  as  Oils  eflTect  Is  in- 
cidental, and  not  the  principal  object  and 
purpose  of  the  promise.  And  where  a  debt- 
or transfers  funds  or  property  to  another  for 
the  purpose  of  paying  his  debt,  and  tbe  per- 
son thus  holding  tbe  debttnr's  fund  or  prop- 
erty promises  the  creditor  to  pay  bis  debt, 
such  promise  is  held  good,  though  not  In 
writing.  •  *  •  We  ai^rdiend  tbe  true 
principle  why  tbe  promise  to  ibe  creditor  Is 
valid  without  writing  Is  the  same  in  both 
these  classes  of  cases.  In  both  the  party 
making  the  promise  holds  the  funds  of  the 
dd>tor  for  the  purpose  of  paying  his  debt, 
and,  as  between  him  and  the  debtor,  It  Is  his 
dnty  to  pay  the  debt,  so  that,  when  he  prom- 
ises the  creditor  to  pay  It,  lo  substance  be 
promises  to  pay  his  own  debt,  and  not  that 
of  another;  and,  though  the  debtor  still  re- 
mains liable  for  the  debt,  hia  real  relation  Is 
rather  that  of  a  surety  for  the  party  whose 
duty  It  Is,  and  who  has  promised  to  pay  bis 
debl^  than  (tf  the  principal  for  whom  the 
owner  has  become  surety  or  guarantee." 

In  Uiat  case  It  will  be  observed  that  no 
distinction  is  made  between  the  classes  of 
cases  in  which  funds,  securities,  or  property 
of  the  debtor  have  been  assigned  or  trans- 
ferred to  a  person  for  the  purpose  of  paying 
tbe  debt  of  the  former  and  those  In  which  a 
person,  on  account  of  his  own  debt,  assigns 
a  debt  due  him  from  another.  In  tbe  first 
case  the  property  of  a  debtor,  subject  to  a 
lien,  may  be  surrendered  to  a  peraon  who 
promises  to  pay  tbe  debt  which  is  a  ^arge 
thereon,  or  the  debtor  may  himself  transfer 
his  property  to  another  who  In  consideration 
of  the  receipt  thereof  promises  to  pay  a 
specified  sum  which  the  debtor  owes  to  an- 


other person.  The  surrender  of  the  property 
subject  to  the  Uen  Is,  In  effect,  the  assign- 
ment of  a  legal  charge  against  the  propeity; 
while  the  transfer  of  the  property  by  its 
owner,  for  the  purpose  Indicated,  creates  an 
equitable  right  which  attaches  to  tbe  prop- 
erty to  which  it  is  Incident,  and  In  each  in- 
stance tbe  promise  of  the  person  to  whom 
Uie  [MUperty  is  transferred,  whether  by  the 
Uen  claimant  or  by  the  ovrner  thereof,  to  pay 
the  debt  agreed  upon,  is  an  original  under- 
taking and  not  within  the  statute.  In  the 
second  case  adverted  to  tbe  assignment  of  a 
debt  by  a  creditor,  as  a  conditional  pay- 
ment of  hIa  own  obligation,  is  the  transfer 
of  a  chose  In  action,  having  no  tangible  ex- 
istence, but  b^ng  merely  a  right  to  personal 
things  of  which  the  owner  has  not  the  pos- 
session. If  the  dabt  assigned  by  the  owner 
thereof,  In  payment  of  his  own  obligation, 
were  secured,  so  that  the  transfer  carried 
with  It,  as  an  inddent  thereto,  a  right  to 
specific  property,  such  fact  would  undoubt- 
edly place  the  case  within  the  first  class. 
But  where,  as  in  the  case  at  bar,  the  debt 
assigned  Is  unsecured,  s6  that  its  transfer 
is  not  coupled  with  any  right  to  particular 
property,  another  classification  besides  that 
given  by  the  court  In  Fullam  v.  Adams,  37 
Vt  391,  may  vrell  be  Insisted  upon.  Thus, 
where  a  party,  In  payment  of  his  own  debt, 
assigns  to  his  creditor  a  note,  bill,  or  check 
of  a  third  person,  orally  agreeing  that  It  will 
be  discharged  at  a  given  date,  and  if  not, 
that  he  will  pay  It,  unon  prlnctpie  it  would 
seem  that  his  undertaKmg  Is  original,  and  he 
Is  liable  there<m  for  a  breach  thereof,  for  the 
following  reason:  Tbe  transfer  of  such  pa- 
pa* by  Indorsement  for  a  contemporaneous 
debt  raises  a  presumption  that  the  payment 
Is  conditional  only.  2  Daniel,  Neg.  Inst.  (4th 
Ed.)  S  1265;  8  Band.  Com.  Paper  (2d  Ed.)  | 
1534.  If  a  note  Is  not  only  Indorsed  over  in 
iwyment  of  goods,  but  guarantied  absolutely 
by  the  purchase,  he  may  stiU  be  sued  on 
the  original  debt.  Id.  8  1543.  A  check  Is 
only  a  conditional  payment,  and  discharges 
the  debt  if  It  is  paid,  and  not  otherwise.  Id. 
§  1554.  Thus,  In  Bank  v.  Moers  (Sup.)  ^  N. 
Y.  Supp.  997,  the  defendants  having  sold 
ptahitlfr  the  check  of  a  third  perB<m,  prom- 
ising that  it  would  be  paid,  and.  If  not,  that 
they  would  pay  It,  It  was  held  that  the  prom- 
ise did  not  Involve  an  agreement  to  anawCT 
for  the  debt  or  default  of  another.  In  this 
state  tbe  rule  Is  well  settled  that  if  a  party 
give  his  ovrn  note  as  evidence  of  a  debt  It 
will  not  be  an  absolute  pajrment  unless  It 
was  taken  by  agreement  to  that  effect 
Black  v.  Slppy,  15  Or.  575,  16  Pac.  418; 
Johnston  v.  Barrllls,  27  Or.  251,  41  Pac.  656, 
SO  Am.  St.  Rep.  717;  Schreyer  t.  Flouring 
Mills  Co.,  29  Or.  1,  43  Pac.  719. 

Applying  these  elementary  principles  to 
the  case  at  bar,  when  defendant  purchased 
from  plaintiff  the  flouring  mill,  and  assigned 
in  part  payment  thereof  the  certificates  of 
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deposit  and  cheek,  tiie  payment  of  which  he 
guarantied.  It  rendered  the  commercial  pam- 
per thus  Indorsed  In  the  nature  of  collateral 
security  for  the  payment  of  his  own  debt, 
which  was  not  discharged  by  such  assign- 
ment. The  complaint  having  set  out  oil  the 
facts  In  respect  to  the  sale  of  the  mill  and 
the  assignment  of  the  commercial  paper  on 
account  ttiereof,  the  action  is  in  the  nature 
of  case  based  upon  the  origiual  debt;  and 
as  the  guaranty  alleged  could,  in  the  first 
instance,  have  been  made  orally,  it  was 
therefore  susceptible  to  modification  In  the 
same  manner,  and  hence  no  error  was  com- 
mitted In  refusing  to  grant  the  judgment  of 
nonsuit. 

It  is  contended  by  defendant's  counsel  that 
the  allegations  of  fact  set  out  In  the  reply 
as  an  estoppel  are  a  departure  from  the  aver- 
ments of  the  complaint,  and  that  the  court 
erred  In  overmllng  their  motion  to  strike  out 
such  new  matter.  For  the  purpose  of  deter- 
mining the  pleader's  Intention,  the  complaint 
and  reply,  when  not  repugnant  to  one  an- 
other, should  be  read  together,  the  rule  being 
that  If  the  reply  Is  designed  to  affirm  the 
aveimentB  of  the  complaint,  by  correcting 
the  defendant's  mistake  In  regard  thereto, 
the  allegations  of  new  matter  In  the  reply 
Is  treated  as  a  new  assignment  and  not  as  a 
departure,  but  if  the  reply  allege  matter 
ctmstltuting  a  new  cause  of  action  Its  aver- 
ments will  be  treated  as  a  departure.  Lil- 
lienthal  v.  Hotallng  Co.,  15  Or.  871,  15  Pac. 
680;  Wyatt  v.  Henderson,  31  Or.  48,  48  Pac. 
T90;  Fisk  v.  Basche,  31  Or.  178,  49  Pac.  981; 
Lavery  v.  Arnold,  36  Or.  84,  57  Pac.  906,  58 
Pac.  524;  Cederson  v.  Navigation  Co.,  38  Or. 
343,  62  Pac.  637,  63  Pac.  763;  Mayes  v.  Ste- 
phens, 88  Or.  512,  63  Pac.  760,  64  Pac.  319; 
Brown  v.  Baker,  30  Or.  66,  «i  Pac.  799,  66 
Pac.  193;  Cycle  Co.  v.  Brown,  39  Or.  2S5, 
64  Pac.  451. 

The  cause  of  action  stated  In  the  complaint 
is  the  breach  of  the  defendant's  promise, 
made  January  8,  1894,  modified  by  the  al- 
leged agreement  to  surrender  the  certificates 
of  deposit  and  check  and  to  take  other  cer- 
tlflcates  In  lieu  thereof,  the  payment  of 
which  It  is  averred  defendant  orally  guaran- 
tied, In  case  the  bank  failed  to  pay  any  part 
of  them  within  the  time  limited.  The  guar- 
anty averred  In  the  complaint  as  originally 
made  and  subsequently  modified  Is  express, 
and  exists  in  pursuance  of  a  contract  alleged 
to  have  been  entered  into  between  the  par- 
ties. It  would  appear  that  the  guaranty  set 
out  in  the  averments  of  new  matter  in  the 
reply  was  to  be  Implied  from  an  opinion  al- 
leged to  have  been  entertained  by  the  de- 
fendant in  respect  to  the  solvency  of  the 
Portland  Savings  Bank  and  its  ability  to 
meet  the  payment  of  its  obligations.  If  its 
creditors  would  not  insist  upon  an  Immedi- 
ate payment  of  their  demands.  The  cause 


of  action  stated  In  the  complaint  being  ba^ 
ed  upon  an  express  guaranty,  and  that  al- 
leged as  new  matter  in  the  reply  being  im- 
plied only,  a  departure  Is  manifest,  and,  this 
being  so,  the  court  erred  In  falling  to  strike 
out  the  averments  in  the  latter  pleading  of 
which  the  defendant  complains. 

The  court,  over  defradant's  objection  and 
exception,  permitted  t^tlmony  to  be  Intro- 
duced showing  tlmt  he,  as  a  member  of  a 
committee  appointed  by  the  creditors  of  the 
Portland  Savings  Bank  at  a  meeting  there- 
of held  in  August,  1893.  recommended  that 
time  be  granted  to  the  bank  to  enable  it  to 
realize  upon  its  assets,  so  as  to  pay  Its  debts; 
and  it  is  contended  that  an  error  was  thus 
conmiltted.  The  only  question  of  fact  In  is- 
sue was  whethw  the  contract  of  guaranty 
was  so  modified  by  the  agreement  of  the  par- 
ties as  to  authorize  plaintlfC  to  surrender  the 
certificates  and  check  and  to  accept  othecs 
in  lieu  thereof,  t<x  the  payment  of  which 
defendant  still  continued  to  be  liabl&  Dn- 
der  the  issue  involved,  we  are  unable  to  see 
how  the  action  of  the  defendant,  prior  to 
January  8,  1804,  in  recommending  that  ex- 
tensions be  granted  by  the  creditors  of  the 
bank,  to  enable  it  to  meet  the  payment  of 
its  debts,  could  be  at  all  materiaL  The  tes- 
timony BO  objected  to  was.  In  our  opinion, 
not  only  Immaterial,  but  also  prejudicial, 
and  the  court  erred  In  permlttiiig  it  to  be  re- 
ceived. 

Testimony  was  also  received,  over  defend- 
ant's objection  and  exception,  tending  to 
show  that  prior  to  January  8,  1894,  he  had 
signed  a  memorandum  releasing  the  bank 
from  Its  obllgatlw  of  Immediate  payment, 
and  agreeing  to  accept  the  money  due  on  the 
original  certificates  of  deposit  and  check  hi 
installments;  and  it  Is  contended  that  such 
testimony  was  inadmissible  under  the  issue 
Involved.  It  is  alleged  In  the  complaint  that 
at  defendant's  request,  and  for  his  accommo- 
dation, plaintiff  surrendered  said  certificates 
and  check  to  the  bank,  etc.  If  defendant 
prior  to  January  8,  1894,  signed  a  memoran- 
dum, whereby  the  payment  of  the  debt  doe 
from  the  bank  to  him  was  postponed,  such 
agreement  became  a  part  of  the  commercial 
paper  assigned  to  plaintlEC,  who.  If  he  had 
notice  thereof,  was  bound  thereby.  If  such 
agreement  was  entered  into,  plaintiff's  fail- 
ure to  secure  the  money  from  the  bank,  when 
it  resumed  business,  was  chargeable  to  de- 
fendant's waiving  the  right  to  demand  such 
payment.  This  question  Is  collateral,  it  Is 
true,  but  It  is  so  Intimately  connected  with 
the  principal  inquiry  that  we  believe  it  was 
pertinent  to  the  issue,  and  hence  material. 

It  follows  from  these  considerations  that 
the  Judgment  is  reversed,  and  a  new  tri^ 
ordered,  in  view  of  which  we  have  deemed  K 
proper  to  consider  such  questions  as  are  like- 
ly to  arise  thereat. 
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Ooremor,  st  aL 
(Snpreme  Court  of  Ongon.    Aog.  25,  1902.) 

ACTIONS  AGAINST  STATS-PARTIBS  OV  REG* 
ORD  —  CONCLUSIVENESS  OP  RECORD  —  MAN- 
NER OP  RAISING  OBJECTION  —  ACTION 
AGAINST  STATE  OFPICEUIS— DBPBNSHS-AP- 
PROPRIATION  OF  PROPERTY  —  RIPARIAN 
RIGHTS— EXTBNT—SUPPLYINO  POBUC  INSTI- 
TUTIONS WITH  WATER— PRESCRIPTION— SUF- 
FICIENCY OP  EVIDENCE.  . 

1.  When  tb«  jurisdiction  of  a  court  is  qnea- 
tioned  on  the  gronod  that  the  action  ia  really 
against  the  sUte,  the  court  will  look  behind 
the  Dominal  partlea  to  the  record  to  ascertain 
the  real  parties  to  the  coutroversy,  dlsmlsaing 
the  action  if  it  I*  really  agaioat  the  state*  and 
retaining  Jurisdiction  it  it  is  not 

2.  Where  the  record  in  a  suit  againat  state 
officers  does  not  show  that  the  state  is  an  in- 
terested and  indispensable  party,  or  that  the 
subject  of  controversy  is  in  the  exclusive  pos- 
session of  the  state,  and  it  cannot  be  ascertain- 
ed without  a  trial  whether  such  officers  did  or 
are  doing  the  acts  complained  of,  officially  or  as 
individuals,  they  cannot  oust  the  court  of  Juris- 
diction by  merely  suggesting  that  the  stste  ia 
the  real  party  In  interest. 

3.  Public  officials  cannot  escape  liability  for 
appropriating  property  to  which  the  state  bas 
no  title,  on  the  ground  that  they  were  acting 
voder  anthority  of  the  atate.  ths  suta  baving 
no  power  to  authorize  them  to  exercise  any 
dominion  over  property  not  Its  own,  except 
throueh  some  recognized  process.  . 

4.  Where  a  salt  is  Instituted  to  enjoto  state 
officers  from  using  more  water  from  a  certain 
•tream  than  the  state  is  entitled  to  uuder  a 
certain  contrnot  providing  that  it  should  not 
use  more  than  s  certain  amount,  the  court 
cannot  be  ousted  of  jurisdiction  on  the  grouDd 
that  the  suit  is  against  the  state  for  the  specific 
performance  of  the  contract. 

5.  Where  a  state  owns  lands  on  the  banks 
of  a  stream,  or  through  which  a  stream  flows. 
Its  riparian  rights  do  not  extend  so  far  as  to 
cnthorize  it  to  supply  from  such  stream  a 
sufficient  amount  of  water  to  meet  the  necessi- 
ties of  irrigation,  cooking,  laundry,  sanitation, 
«tc.i  tar  such  institutions  as  a  atate  peniten- 
tiary and  Insane  asylum,  where  over  130 

tteople  are  in  constant  confinement,  the  asy- 
um,  moreover,  being  located  orer  a  quarter 
of  a  mile  from  the  stream. 

&  Plaintiff's  predecessor  in  title  granted  to 
the  state  as  much  water  as  could  be  carried  by 
■  two-indi  pipe.  The  state,  however,  Isld  a 
four-Inch  t^pe,  which  was  thereafter  replaced 
with  a  six-inch  one,  the  laying  of  the  latter 
being  done  without  any  attempt  at  concealment, 
both  pipes  having  been  laid  more  than  10  years 
prior  to  the  suit.  The  pumps  supplying  the 
pipes  wera  capable  of  throwing  mor*  water 
than  a  two-Inch  pipe  could  carry,  but  the 
amount  actually  thrown  depended  on  the  speed 
of  the  engines,  and  the  only  posUi^c  evidence 
«f  any  excessive  use  of  water  during  the  10 
yaars  preceding  the  suit  was  that  about  6 

;eara  previous  some  excess  was  being  used, 
'he  uses  to  which  the  water  was  applied 

iirobsbly  required  more  than  the  grant  sl- 
owed, but  were  sndi  that  no  definite  estimate 
could  be  made  therefrom.  No  effort  was  made 
to  conceal  the  amount  used,  but  the  means  of 
supplying  the  pumps  were  totally  concealed 
from  ordinary  observation,  and  as  soon  ss 
plaintiff  discovered  that  an  excess  was  being 
used  he  promptly  made  objections,  which  he 
continued  until  he  brought  suit.  Held,  that  the 
evidence  did  not  show  the  notorious  user  for 
10  years  of  a  definite  excesS'Of  water  necessary 
to  establish  a  prescriptive  right  to  such  excess. 

Appeal  from  circuit  ooort^  Marion  oount?; 
B.  F.  BoiM^  Judge. 


Suit  by  the  Salem  Flonrins  UUla  Com- 
pany against  William  P.  Lwd,  governor  of 
the  state  of  Oregon,  and  others.  From  a  de- 
cree in  favor  of  plaintiff,  defaidants  aiq;ieal- 
ed.  Modified  and  a  Sinned. 

The  Willamette  Wool^  Manufacturing 
Company  waa  iiuMnrporated  by  an  act  of  the 
legislative  aaaembly  of  the  territory  of  Ore- 
gon. December  IT,  1856  (Lawa  1856-67,  p. 
48),  with  power,  among  othwa  iaium«uted, 
"to  bring  water  from  the  Santlam  river  to 
any  place  or  places  In  or  near  Salem,  to  be 
brought  88  fftr  as  posslhle  through  the  Cban- 
nd  or  ralley  of  IIIU  creek,"  and  was  glrai 
"the  exdoslve  right  to  the  hydraulic  powers 
and  privileges  created  by  the  watw  whldi 
it  takes  from  the  Santlam  river,  and  may  un, 
rent,  or  sell  the  same,  or  any  portion  thereof, 
as  it  may  deem  expedient"  In  pursuance 
of  Its  charter,  this  company  c<m8tnictBd  In 
1857  a  canal  from  a  point  w  the  right  bank 
of  the  Santlam  river  to  a  connection  with 
Mill  cre^  and  by  means  thereof,  and  the 
channel  of  llili  cre^  enlarged  and  Improved 
where  needed,  conducted  a  large  vcdnme  of 
water  from  the  Santlam  river  to  the  city  ot 
Balem.  About  the  aame  time  the  company 
acquired  real  property  adjacent  to  Mill  credc 
near  Its  confluence  ^Ith  the  Willamette  river, 
within  the  city,  erected  a  woolen  mill  and  a 
sash  and  door  factory'  thmon,  and  utilized 
the  water  to  operate  the  same.  These  Indus- 
tries, however,  have  been  discontinued.  La- 
ter, the  company  acquired  another  tract  of 
land,  near  the  junction  of  South  Mill  creek 
with  the  Willamette  rivee,  erected  a  flouring 
mill  thereon,  and  conducted  water  thereto 
for  its  operation  by  means  of  a  race  coa- 
Btructed  for  the  purpose  and  Intersecting 
Mill  creek  about  a  mile  east  of  the  mill,  at 
what  is  known  as  the  "WallH*  Dam."  By 
means  of  this  dam  the  water  from  Mill 
creek  was  Intended  to  be  divided  Into  two 
equal  parte.  This  company  disposed  of  cer- 
tain watw  powers  and  privileges  upon  the 
race,  to  wbldi  the  Thomas  Kay  Woolen  Mills 
Company  and  the  Salem  Water  Company 
have  succeeded,  and  by  deed  of  March  7, 
186S,  granted  to  the  state  of  Oregon  certain: 
other  rights  and  privileges,  on  condltltms  fol- 
lowing: "All  the  right,  title,  and  interest  of 
said  company  In  and  to  the  water  power  on 
Mill  creek,  where  said  creek  passee  through 
the  land  of  M.  L.  Savage,  In  the  county  of 
Marion,  state  of  Oregon,  together  with  the 
right  which  said  company  has  ondcr  and  bf 
virtue  of  Its  charter  to  bring  water  through 
the  land  of  Frederick  Tenkee,  In  said  county, 
adjacent  to  the  land  of  said  Savage,  so  that 
the  said  water  may  be  used  to  the  best  advan- 
tage at  such  point  on  or  near  Mill  creek  on 
the  land  of  sold  Savage  as  the  said  state  of 
Oregon  or  Its,  assigns  may  select  to  use  the 
same  as  a  water  power.  It  Is  expressly  un- 
derstood, however,  that  In  case  the  said  wa- 
ter is  brought  acnas  the  land  of  the  said 
Yenkee.  It  shall  be  con  Sued  to  a  race  or  nar- 
row channel,  so  as  to  prevent  all  unnecessary 
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waste  of  water,  and  that  said  state  or  Ita 
assigns  sliall  pay  all  damage  whicli  It  may 
cause  in  bringlug  said  water.   It  is  farther 
expressly  underatood  that  the  right  hereby 
conveyed  does  not  include  the  right  to  use 
said  water  for  the  purposes  of  liTigation,  or  j 
in  any  other  way  or  for  any  other  purpose 
than  runuing  machinery  and  for  mechanical 
purposes,  except  that  said  state  may  use  ; 
for  such  other  pui-poses  as  It  may  choose  \ 
such  an  amount  of  water  as  It  can  pump  i 
through  a  pijie  not  exceeding  two  inches  In  '. 
diameter;  all  other  water  which  said  state  i 
may  use  by  virtue  of  this  conveyance  to  he  | 
returned  to  Mill  creek  on  the  land  of  sAld  | 
Savage  without  unnecessary  waste.   It  la  i 
expressly  understood  that  said  company  has  I 
reserved  and  hereby  doth  reserve  the  right  t 
to  take  from  the  flume  or  penstock,  which  ; 
the  said  state  or  its  assigns  may  construct 
for  the  purpose  of  using  said  water  power,  j 
any  amount  of  water  It  may  choose  to  take,  ' 
uut  exeeetltng  what  can  be  eoarcyed  through  -■ 
a  pipe  six  inches  la  diameter,  and  for  the  ' 
purpose  of  taking  such  water  from  said  ; 
flume  or  penstock  the  said  company  is  to  i 
have  the  right  of  way  across  any  land  which  | 
said  state  may  purchase  from  said  Savage 
for  laying  a  pipe  and  maintaining  the  same 
for  conveying  said  watw.   This  instrument 
Is  not  to  be  HO  construed  as  to  restrict  the 
said  state  of  Oregon  la  any  right  to  the  use 
of  said  water  which  said  state  may  have  or 
acquire  by  virtue  of  ownership  of  the  land 
along  Mill  creek." 

To  all  other  rights  and  privileges  acquired 
by  virtue  of  such  le^statlve.  grant,  and  the 
constmctiou  and  maiuteuance  of  such  canal 
and  waterway,  the  plaintiff  has  succeeded. 
Uelow  the  Waller  dam  the  water  is  being 
utilized  principally  alwig  the  race  and  at  the 
flouring  mill  for  manufacturing  purposes, 
pn^lilng  machinery,  and  the  like,  but  the 
plaintiff  is  the  owner  of  different  parcels  of 
realty,  including  the  old  woolen  min  and 
sash  and  door  factory  sites,  ad]ac«it  to  and 
so  tituated  that  the  water  from  North  HIU 
creek  may  be  so  utilized  thereon,  which  are 
therefore  of  great  value,  although  little,  if 
any,  water  la  now  being  used  for  such  par- 
poses  from  that  source.  On  March  22,  1865, 
Morgan  L.  Savage  and  wife  conveyed  to  the 
state  of  Oregon  a  tract  of  land,  situated  a 
quarter  of  a  mile  or  more  east  of  and  above 
the  Waller  dam,  containing  147  acres,  the 
southern  portion  of  which  Is  Intersected  by 
the  natural  channel  of  Mill  creek.  The  con- 
veyance comprises  "all  the  right,  title,  intep- 
est,  claim,  and  privilege  to  the  watw  and 
watw  power  of  Mill  creek,  where  said  creek 
passra  through  or  by  the  land  of  said  Sav- 
age, party  of  the  first  part,  and  the  whole 
estate  which  the  said  parties  ol^  the  first  part 
have,  own,  and  poss^jss,  of.  In.  or  to  the  said 
(tescrlbed  premises  and  prirlleges,"  but  re- 
sores  tbe  right  of  the  Willamette  Woolen 
!^nufactnring  Company  to  take  from  the 
flume  or  penstock  which  the  state  should 


thereafter  construct  any  amount  of  water, 
not  exceeding  such  quantity  as  can  be  con- 
veyed through  a  six-Inch  pipe,  being  the  same 
right  or  privilege  reserved  by  the  Willamette 
Woolen  Manufacturing  Company  in  its  grant 
to  the  state  of  Or£gon.  Subsequmtly,  the 
state  erected  upon  the  southern  portion  of 
the  tract  purchased  of  Savage,  and  adjacent 
to  Mill  creek,  a  penitentiary,  which,  with 
other  buildings  necessary  to  the  maintenance 
of  such  an  Institution,  has  been  surroaaded 
by  a  stockade  and  Inclosure,  comprising  five 
acres  of  land,  more  or  less,  and  Indudlng 
within  Its  confines  one  channel  of  Mill  cre^. 
A  race  or  canal  has  besn  excavated  by  tbe 
state,  diverting  the  water  from  the  right 
bank  of  Mill  creek  a  mile  above  the  peniten- 
tiary, and  conducting  tbe  same  within  the 
stockade,  where  It  is  returned  to  the  chan- 
nel. On  the  northern  part  of  this  tract,  about 
a  third  of  a  mile  north  of  the  penitentiary, 
the  state  In  1S80  erected  an  asylum  for  the 
Insane,  which  has  erer  since  bsen  maintain- 
ed as  such.  The  state  has  long  been  utHls- 
Ing  the  water  at  the  penitentiary  for  propel- 
ling machinery  for  manufacturing  purposes, 
and  has  operated  pumps,  at  flrst  one,  then 
later  two,  for  supplying  certain  of  the  state 
Instltotions  with  water  from  the  creek. 
When  the  asylum  was  erected,  a  four-Inch 
water  main  was  laid  thereto  from  the  pen- 
itentiary, water  being  supplied  to  the  Insti- 
tution thereby.  In  1885  or  1880  this  main 
was  replaced  by  one  six  Inches  In  diameter. 
From  18S0  to  1898  those  mains  were  sup- 
plied by  one  pump,  conducting  the  water 
from  a  cistern  constructed  for  the  purpose  at 
the  penitentiary  by  a  10-lnch  suction  pipe. 
At  the  latter  date  another  cistern  was  con- 
structed and  pump  added,  each  taking  the 
water  from  the  new  cistern  by  a  10-lnch 
pil>c  the  old  cistern  being  abandoned.  By 
these  means  water  has  been  supplied  to  tbe 
state  penitentiary  for  Irrigation,  coobli^, 
manufacturing,  sanitation,  and  such  other 
purposes  as  were  required,  to  the  asylum  for 
like  purposes,  to  the  state  capltol  fOr  hydrau- 
lic, stand-pipe,  and  other  uses,  and  for  a 
long  time  to  tbe  orphan^  home  and  the  state 
fair  grounds.  It  is  also  alleged  by  the  com- 
plaint that  the  defendants,  comprising  the 
governor,  Secretary  of  state,  and  state  treas- 
urer, constituting  the  board  of  trustees  for 
tbe  state  Insane  asylum,  the  superintendent 
of  that  Institution,  and  the  visitor  and  snper- 
Intendent  of  the  Oregon  state  penltoitlary. 
are  wrongfully  divwting  water  from  3i^H 
creefc,  far  in  excess  of  the  grant  of  the  Wil- 
lamette Woolen  Manufacturing  Company,  as 
evidenced  by  its  deed  of  March  7,  1S63.  and 
are  thereby  Invading  the  rights  and  privi- 
leges of  tlie  plaintiff  acquired  through  legis- 
lative grant,  and  the  construction  and  oper- 
ation of  ittt  canal  and  waterway  for  conduct- 
ing w^ater  tvoia  the  Santlam  river  to  tbe  city 
of  Salem;  wherefore  plaintiff  seeks  to  en- 
j(An  the  dlversloD  of  sudi  exfMs. 
Defendants  set  up  foar  defenses.   By  the 
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flnt  It  Is  alleged  that  SaTage,  In  addition  to 
flie  147  acres  of  land,  sold  and  conveyed  to 
the  state  all  the  water  In  Mill  creek,  except 
snfflcioit  tor  his  own  stock,  and  that  Mill 
creek  has  at  all  times  fnmlshed  and  sap- 
plied  from  natural  sonrces  alone  more  water 
than  the  defandante  and  their  predecessors 
In  ofBee  have  used  for  tine  penitentiary,  asy- 
lum, and  ofbet  state  Institnticms,  and  tiiat 
ever  since  said  date  the  state  of  Oregim  has 
been,  and  Is  now,  the  owner  of  said  land 
and  all  the  water  in  Mill  creek.  Including 
the  water  Introdaced  therein  from  the  San- 
tlam  river,  save  as  aforesaid;  tiiat  after  the 
constmctifm  by  the  state  of  the  penitentiary 
and  asylum  buildings,  and  after  the  six-Inch 
main  was  laid  fFcun  the  former  to  the  lat- 
ter, the  supply  of  water  became  slack  and 
lusuiBclent,  beoinse  of  the  canal  connecting 
Mill  creek  with  the  Santlam  river,  and  the 
channel  of  Mill  creek  becoming  obstracted 
and  out  of  repair,  wbereupou  It  was  agreed 
between  the  plaintiff  and  the  defendantt' 
predecessors  In  office  that  the  state  of  Ore- 
gon would  furnish  the  necessary  men,  mon- 
ey, and  ipaterlals  to  clear  out  said  ohstmc- 
tlons  from  Mill  creek  and  repair  the  canal 
connecting  It  with  the  Santlam  river.  In  con- 
sideration whereof  the  state  should  have  the 
right  and  privilege  of  taking  from  Mill  creek 
suffldent  water  to  supply  the  state  Institu- 
tions; that.  In  pursuance  of  such  agreement, 
the  state  pat  a  large  force  of  men  end  teams 
at  work,  and  removed  such  obstmctions, 
straightened,  widened,  deepened,  and  diked 
the  channel  of  Mill  cre^k,  and  constructed  a 
wing  dam  In  the  Santlam  river  at  the  bead 
of  the  canal,  thsi-elty  greatly  increasing  the 
flow  of  water  In  Mill  creek;  and  that  the 
state,  through  its  ofBcers  and  agents,  has 
ever  since  assisted  In  maintaining  kald  chan- 
nel in  Mill  creek  in  repair,  and  has  expend- 
ed a  large  amount  of  labor  and  money  tn  so 
repairing  and  keying  In  repair  such  water- 
way, whereby  ptalntlfC  Is  now  estopped  to 
claim  that  the  state  is  not  entitled  to  suffi- 
cient of  the  water  of  Mill  creek  to  supply 
the  needs  of  such  Institutions.  By  the  sec- 
ond defense  It  Is  alleged  that  this  is  In  ef- 
fect a  suit  against  the  state;  by  the  third, 
that  the  water  now  being  used  to  supply 
such  state  Institutions  la  taken  from  a  well 
supplied  by  means  of  nnder^ground  springs 
and  currents  in  the  same  manner  as  wells 
are  ordinarily  supplied,  but  as  to  whether 
or  not  It  is  wholly  so  supplied  defendants  are 
without  knowledge;  and,  by  the  fourth,  that 
the  state  has  been  In  the  adverse  use  of  the 
water,  sufficient  to  supply  such  institutions, 
for  a  period  of  more  than  10  years  prior  to 
the  commencement  of  this  suit. 

Tbe  governor  of  the  state  Is  required  to 
visit  tbe  penitentiary  four  times  a  year,  and 
oftener  If  necessary,  and  the  governor,  sec- 
retary of  Btete,  and  state  treasurer  constt- 
tute  the  board  of  trustees  of  the  Oregon  state 
insane  asylum. 


John  A.  Carson  and  L.  K.  Adams,  for  ap- 
pellants. Ge(H^  H.  WUUams  and  8.  B.  Lin- 
thlcum,  for  respondent 

WOLTEKTON,  J.  (aft^  stating  tbe  facts). 
The  auestlon  of  most  vital  concern  is  wheth- 
er the  suit  Is  in  effect  against  the  state,  al- 
though It  Is  not  named  as  a  party  to  the 
record.  The  point  is  conceded  that  a  sute 
is  not  suable  without  ite  consent  The  prin- 
ciple Is  fundamental,  and  Is  Invoked  by  the 
defoidants  as  Inimical  to  the  court's  teking 
or  assnnUng  Jurisdiction  to  determine  the 
controversy  herein  or  to  grant  the  relief  de- 
manded. Mr.  Justice  MU1«',  In  Cunningham 
V.  BaUroad  Co.,  100  U.  S.  446,  451,  3  Sup.  Ct. 
202,  296.  27  L.  Ed.  992,  says:  "This  prlndple 
is  conceded  in  all  the  cases,  and  whenever  It 
can  be  clearly  seen  that  the  state  is  an  Indis- 
pensable party  to  enable  the  conrt,  according 
to  the  rules  which  govern  Its  procedure,  to 
grant  the  relief  sought,  it  will  refuse  to  take 
Jurisdiction."  I4itterly,  It  has  become  tbe 
settled  rule  that  the  parties  named  upon  the 
record  will  not  be  deemed  as  a  contndllng 
feature  by  which  to  determine  whether  the 
suit  or  action  will  lie,  when  tbe  Jurisdiction 
of  the  court  Is  questioned  on  account  of  the 
relief  demanded  being  in  reality  against  the 
state.  The  conrt  will  look  behind  and 
through  the  nominal  parties  to  tbe  record, 
and  ascertain  If  possible  who  are  tbe  real 
paitles  to  the  controversy,  and  will  be  govern- 
ed accordingly;  and  if  it  appear  that  the 
state,  and  not  the  Individuals  named  on  the 
record,  Is  to  be  affected,  tt  will  stay  Ite  hand, 
and  in  no  event,  if  It  appear  that  the  state 
is  an  Indispensable  party,  will  the  relief  be 
granted  unless  It  submits  to  the  Jurisdiction. 
Ex  parte  Ayers,  123  U.  S.  443,  8  Sup.  Ct 
•l&i,  31  L.  Ed.  210;  Cunningham  v.  Railroad 
Co.,  supra;  Polndexter  v.  Oreenhow,  114  U. 
S.  270.  5  Sup.  Ct  903,  29  L.  Ed.  185;  Louisi- 
ana V.  Jumel.  107  TJ.  S.  711,  2  Sup.  Ct.  128, 
27  L.  Ed.  448;  Hagood  v.  Southern,  117  U. 
S.  52,  0  Sup.  Ct.  608.  29  L.  Ed.  805;  Belknap 
V.  Sehlld,  161  U.  S.  10,  16  Sup.  Ct  443,  40  L. 
Ed.  599;  Stanley  v.  Schwalby.  162  U.  S.  255. 
16  Sup,  Ct  754,  40  L.  Ed.  960;  Pennoyer 
V.  McConnaughy,  140  U.  S.  1,  11  Sup.  Ct.  609, 
35  L.  Ed.  36;j. 

There  is  another  view  of  the  matter,  as 
afFordUig  a  Rubstantlal  reason  for  denying 
the  relief,  which  is  that  the  jurisdiction  falls 
for  want  of  suitable  subject-matter;  that  la 
to  say,  that  the  defendants,  who  are  sued 
as  functionaries  of  the  state,  have  no  real, 
but  only  a  nominal,  interest  in  the  contro- 
versy, the  state  appearing  to  be  the  real 
defendant;  heuce  they  cannot  be  held  ac- 
countable for  what  they  did  not  do  for  them- 
selves. But  if  it  appear  from  the  record  that 
the  relief  sought  la  against  persons  or  In- 
dividuals in  their  official  capacity  as  repre- 
sentatives of  the  state,  ond  that  It  alone  is 
to  be  or  can  be  aflfected  by  tbe  determination 
of  the  court  then  Is  tbe  suit  dh«cted  in 
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reality  against  the  state,  and,  because  It  la 
not  suable,  the  court  is  without  jurisdiction. 
In  the  endeavor  to  lay  down  a  rule  by 
which  it  might  be  determined  by  a  consldera- 
tlMi  of  the  record  whether  the  suit  or  action 
Is  one  against  individuals,  and  not  in  reality 
against' the  state,  Mr.  Justice  Miller,  In  Cun- 
ningham V.  Railroad  Co.,  supra,  observes  of  a 
class  of  cases  wherein  an  individual  is  sued 
In  tort  for  an  act  Injarlous  to  another  in 
regard  to  person  or  property,  to  which  the 
defaise  is  made  that  he  proceeded  under 
directions  from  the  govemment,  that  "in 
these  cases  he  Is  not  sued  as,  or  because  he 
Is,  the  officer  of  the  gov^nment,  but  as  an 
Individual,  and  the  court  is  not  ousted  of 
Jurisdiction  because  he  asserts  authority  as 
such  ofllcer.  To  make  out  his  defense,  he 
must  show  that  his  authority  was  sufficient 
in  law  to  protect  him."  This  court  has 
adopted  the  same  principle.  In  his  opinion 
In  Dunn  v.  State  University,  9  Or.  357,  362, 
Mr.  Justice  Watson  says:  "An  agent  of  the 
state,  whether  incorporated  or  not,  by  vir- 
tue of  Ills  character  simply,  possesses  no 
such  immunity  from  being  sued.  He  must 
show,  in  his  defense  to  an  action  or  suit  for 
Interfering  with  private  rights,  that  he  pro- 
ceeded within  the  authority  conferred  by  a 
valid  law,  or  his  defense  must  fail."  And  tn 
Polndeiter  v.  Greenhow,  supra,  Mr.  Justice 
Matthews  gives  the  reasouing  upon  which 
this  principle  Is  founded,  saying:  "The  ratio 
decidendi  in  this  class  of  cases  Is  very  plain. 
A  defendant  sued  as  a  wrongdoer,  who  seeks 
to  substitute  the  state  In  his  place,  or  to  jus- 
tify by  the  authority  of  the  state,  or  to  de- 
fend on  the  ground  that  the  state  has  adopt- 
ed his  act  and  exonerated  him,  cannot  rest 
on  the  bare  assertion  of  his  defense.  He  Is 
bound  to  establish  it.  The  state,  as  a  pollt-. 
leal  corporate  Irady,  can  act  only  through 
agents,  and  can  command  only  by  laws.  It 
Is  necessary,  therefore,  for  such  a  defendant, 
in  order  to  complete  his  defense,  to  produce 
a  law  of  the  state  which  constitutes  his  com- 
mission as  Its  agent,  and  a  warrant  for  his 
act"  Belonging  to  this  class  of  cases  Is  tres- 
pass upon  realty,  giving  rise  to  the  action  of 
trespass  or  ejectment  involving  the  title. 
The  leading  case  upon  this  phase  of  the  In- 
quiry Is  that  of  n.  S.  V.  Lee,  106  tT.  8.  196, 
1  Sup.  Ct  240,  27  L.  Ed.  171.  It  was  in- 
stituted In  the  state  court  of  Virginia  by  Lee 
against  Kaufman  and  Strong,  who  were  in 
charge  under  orders  from  the  secretary  of 
war  to  recover  a  tract  of  land  purchased  by 
the  general  government  at  a  tax  sale,  and 
long  held  and  used,  a  part  of  it  as  a  military 
station,  and  the  rest  as  a  national  cemetery. 
The  case  was  subsequently  removed  Into  the 
federal  coxirt,  and  from  there  went  to  the  su- 
preme court  of  the  United  States.  The  at- 
torney general  of  the  United  states,  without 
submitting  the  government  to  the  Jurisdic- 
tion of  the  court,  suggested  that  the  property 
in  dispute  was  held,  occupied,  and  possessed 
by  the  United  States  for  governmental  pur- 


poses, through  Its  officers  and  agents,  havhig 
actual  poraession  for  and  In  behalf  at  the 
government,  and  without  any  p^mnal  in- 
terest in  It,  and  th»efore  that  the  court 
had  no  jurisdiction  of  the  subject  of  the  C3n- 
troversy.  The  result  of  the  trial  opon  the 
evidence  adduced  was  to  show  that  the  plain- 
tiff had  a  valid  tlUe  and  the  United  States 
was  witliout  any;  but,  notwithstanding,  It 
was  contended  that  the  court  could  render 
no  Judgment  against  the  defendants.  The 
contention  was  declared  to  be  unaoond.  and 
a  judgment  was  given  agahist  the  defend- 
ants as  Individuals.  Subsequent  coses  by  the 
same  court,  however,  declare  that  such  a 
Judgment  is  not  binding  on  the  general  gov- 
ernment, 80  that  in  reality  the  action  was 
not  against  the  government,  but  against  in- 
dividuals, by  whose  acts,  being  tortious,  and 
for  which  they  could  show  no  justification. 
It  was  not  booDd.  The  principle  Involved 
was  whether  the  United  States,  by  a  mere 
suggestion  through  Its  attorney  general  tliat 
the  title  was  in  the  general  government,  with- 
out submitting  to  the  Jurisdiction  of  the  court 
and  permitting  it  to  try  and  determine  such 
title  as  between  the  alleged  real  parties  to 
the  controversy,  ousted  the  court  of  Its  Jo- 
rlsdictlon  to  proceed  with  the  parties  before 
it  The  answer  came  In  the  negative.  Mr. 
Chief  Justice  Marshall,  at  a  much  earlier 
date,  in  U.  S.  v.  Peters,  5  Grancb,  115,  139, 
3  L.  Ed.  53,  declared:  "It  certainly  can  never 
be  alleged  that  a  mere  suggestion  of  title  In 
a  state  to  pi'operty  in  possession  of  an  in- 
dividual must  arrest  the  proceedings  of  the 
court  and  prevent  their  looking  into  the  sug- 
gestion, and  examining  the  validity  of  the 
titla"  So  Mr.  Justice  Miller  said  in  the  Lee 
Case:  "That  the  proposition  that,  when  an 
individual- is  sued  In  r^ard  to  property  which 
he  holds  as  officer  or  agent  of  the  United 
States,  his  possession  cannot  be  disturbed 
when  that  fact  is  brought  to  the  attention  of 
the  court,  has  been  overruled  and  denied  In 
every  case  where  It  has  been  necessary  to 
decide  It"  In  Stanley  v.  Schwalby,  on  the 
lirst  appeal  to  the  supreme  court  of  the  Unit- 
ed States  (147  U.  S.  508,  13  Sup.  Ct  41S.  37 
L.  Ed.  259),  the  Xee  Case  was  alladed  to, 
but  the  question  was  not  pressed  nor  h^ 
volved;  but  on  the  second  appeal  (162  U. 
S.  255,  16  Sup.  Ct.  754,  40  L.  Sd.  960)  It 
came  up.  The  United  States  district  attor- 
ney had  attempted  to  appear  and  Intervene 
in  behalf  of  the  United  States  without  ap- 
propriate authority  from  the  attorney  gen- 
eral. The  judgment  of  the  court  was  direct- 
ed against  the  United  States  and  its  propoity. 
and  for  the  costs  of  the  proceeding, — ^not  mw- 
ly  against  its  officers,— and  it  was  held  that 
the  United  States  could  not  be  thus  preclud- 
ed. The  doctrine  of  the  Lee  Case  was  un- 
questioned. A  later  case  Is  that  of  Tiodai 
V.  Wesley,  17  Sup.  Ct  770,  42  L.  Ed.  137. 
wherein  Wesley  brought  an  action  to  re- 
cover possession  of  realty  against  TtndaL 
aecretaiy  of  the  state  of  Sooth  CaralUia,  and 
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Boyles,  acting  imdA  his  directions  with  lef- 
erence  to  the  property  In  dispute.  The  de* 
fense  was  Interposed  that  they  had  no  in* 
terest  in  the  property,  that  the  title  thereof 
was  In  the  state,,  and  that  they  were  exards- 
Ing  ownership  merely  as  its  officeEB  and 
agents.  The  JorlsdlctlM  of  the  court,  how- 
«Ter,  was  maintained;  Mr.  Justice  Harlan, 
In  an  extaanaUTe  and  masterly  oidnion,  where- 
in he  reaffirms  the  Lee  Case,  and  commmds 
Its  doctrine  as  sound,  saying::  "The  settled 
doctrine  of  this  court  wholly  precludes  the 
idea  that  a  suit  against  Individuals  to  re- 
<wrer  possession  of  real  property  Is  a  suit 
against  the  state  simply  because  the  defend- 
ant holding  poasesslon  happens  to  be  an 
officer  of  the  state,  and  asserts  that  ha  is 
lawfully  in  possession  «i  its  behalf.  •  *  • 
And  wheo.  such  officers  or  agents  assert  that 
they  are  In  rightful  possession  they  must 
make  good  that  assertion  when  it  is  made  to 
■appear  in  a  suit  against  them  as  individuals 
that  the  legal  title  and  right  of  possession 
Is  in  the  plaintiff."  Thus  It  may  he  seen 
from  these  authorities  that  whenever  offi- 
cers of  the  state  or  of  the  United  States  are 
sued  as  individuals,  tarlnging  into  question' the 
titie  to  realty,  the  court  will  not  be  dispoa- 
«essed  of  Jiuledtctlon  shnply  because  th&e 
SB  a  suggestion  on  the  record  that  the  state 
or  Uie  United  States  is  tlie  true  owner,  but 
it  wUl  look  into  the  record,  and  proceed  to 
try  and  determine  the  title;  and  If  it  appear 
that  the  individuals,  although  sued  as  offl- 
cersk  are  without  title  or  legal  antiiority  In 
the  premises,  and  the  plaintiffs  have  a  good 
title.  It  will  do  right  as  between  the  parties, 
jud  render  Judgment  accordingly. 

The  foregoing  discussion  is  directed  to 
that  phase  of  the  case  involving  the  conten- 
tion that  Uie  plaintiff  cannot  maintain  the 
■fluit  because  it  is  suggested  or  answered  that 
the  state  is  the  owner  of  all  the  water  of 
Mill  creek,  or  snfflclent  of  the  water  ot  the 
■Santlam  river  introduced  therein,  Includtng 
the  natural  flow  of  Mill  creek,  to  supply  the 
state  institutions,  and  that,  therefore,  this  is 
in  reality  a  suit  against  the  state  to  enjoin 
a  trespass,  and  thereby  to  preclude  its  title 
or  right  to  Buch  use. 

Another  phase  Is  presented  by  the  conten- 
tl<m  that  the  suit  is  designed  to  compel  the 
specific  performance  of  a  contract  on  the 
part  of  the  state.  Hr.  Justice  Gray,  in  Bel- 
knap V.  Schild,  supra,  has  comprehensively 
■stated  the  conditions  under  which  an  injunc- 
tion win  not  lie  when  the  state  is  involved. 
Ue  says:  "But  no  injunction  can  be  issued 
against  officers  of  a  state  to  restrain  or  con- 
trol the  use  of  property  already-  In  the  pos- 
session of  the  state,  or  money  in  its  treas- 
ury, when  the  suit  is  commenced;  or  to 
compel  the  state  to  perform  Its  obligations; 
or  where  the  state  has  otherwise  such  an  in- 
terest in  the  object  of  the  suit  as  to  be  a 
necessary  party."  Preceding  the  announce- 
mait  of  this  rule,  he  makes  another  touching 
the  question  as  to  when  an  injunction  will 


lie:  "In  a  suit  to  which  the  state  Is  neither 
formally  nor  really  a  party,  its  officers,  al- 
though acting  by  its  order  and  for  Its  ben- 
efit, may  be  restrained  by  injunction,  when 
the  remedy  at  law  is  Inadequate,  from  doing 
positive  acts  for  which  they  are  personally 
and  Individually  liable,  taking  or  injuring 
the  plaintiff's  property,  contrary  to  a  plain 
(^cial  duty  requiring  no  ezeEdse  of  discre- 
tion, and  in  vl(dation  of  the  constitution  or 
laws  of  the  United  States."  If  the  things 
which  it  Is  sought  by  the  snit  to  require  the 
defendants  to  do  are  things  which  when 
done  and  performed  euistttute  a  pcHrf(»mance 
by  the  state  tff  the  contract  alleged  to  be 
-  contn^i^  in  the  premises,  the  suit  would  be 
to-  all  intents  and  purposes  one  against  the 
states  though  nominally  against  perstms  who 
are  its  officers,  aa  a  performance  on  the  part 
ot  the  officers  would  be  in  poreuance  of  the 
puUlc  duty  enjoined  upon  them,  and  hence 
an  act  ot  the  state  itself  through  its  func- 
tionaries. Hagood  V.  Southern,  supra.  The 
converse  of  the  prcpoelUtm  Is  equally  true, 
that  where  the  purpose  of  the  suit  Is  to  re- 
strain the  doing  ot  all  such  acts  as  consti- 
tute breaches  or  infractions  of  the  contract, 
and  thereby  indirectly  to  compel  tiie  specific 
performance  of  the  contract,  it  Is  likewise  a 
snlt  against  the  stat^  and  the  court  Is  with- 
out Jurisdlctlw  in  either  case  to  give  relief. 
Ex,  parte  Aj&e,  stspn,  "Although,'*  says 
Mr.  Justice  Bradley  In  Hans  v.  Louisiana. 
131  U.  8.  1,  20,  10  Sup.  Ct  604.  609,  33  L. 
Ed.  842,  "the  obUgatlons  of  a  state  rest  toe 
their  performance  upon  Its  huior  and  good 
faith,  and  cannot  be  made  the  subject  of 
Judicial  cognisance  unless  the  state  consents 
to  be  sued,  or  comes  Itsdf  Info  court,  yet, 
wliere  property  or  rights  are  enjoyed  under  a 
grant  or  contract  made  by  a  state,  they  tan- 
not  wantonly  be  Invaded.  Whilst  the  state 
cannot  be  OHnpdled  by  suit  to  perform  its 
contracts,  any  attempt  on  its  part  to  vio- 
late property  or  rights  acquired  undw  Its 
contracts  may  be  Judicially  related,  and 
any  law  impairing  the  obligation  of  contracts 
under  which  such  property  or  rights  are  held 
is  void,  and  powerless  to  affect  their  enjoy- 
ment." An  apt  case,  indicating  what  the 
court  will  do  by  Its  lojunctive  process,  is 
Bellcnap  v.  Schild,  supra.  It  was  there 
sought  to  enjoin  government  officers  from 
the  infringement  of  a  patent,  also  from  the 
use  of  property  manufactured  through  the 
infringement,  and  for  an  accounting  for  prof- 
its derived  therefrom,  and  it  was  held  that 
such  officers  were  liable  to  a  suit  for  the  In- 
fringement, but  that  they  were  not  liable  for 
the  property  or  the  accumulation  of  prt^ts, 
as  these  were  already  in  the  hands  of  the 
government,  the  offlcos  being  without  pos- 
session or  control  over  them. 

Tills  brings  us  to  an  application  of  the 
principles  thus  established  to  the  conditions 
here  involved.  The  state,  it  will  be  noted, 
has  not  sought  to  Intervene  so  as  to  give  the 
court  Jurisdiction  of  its  entity,— that  1^  of  Its 
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person,— and  thua  empower  the  court  to  de- 
termine the  relative  rights  and  UablUtles  as 
between  It  and  the  plaintiff,  but  stands  at 
arm's  length,  and,  through  Its  officers,  sug- 
gests that  its  property  and  property  rights 
are  Involved,  and  therefore  that  the  court 
onglit  to  stay  Its  hand  without  according  to 
tiie  plaintiff  a  trial.  Tbe  defendants  aver 
that  they  are  the  officers  of  the  state  (and 
they  are  so  described  in  the  complaint),  and 
that  the  acts  and  doings  ascribed  to  them 
w^  done  and  performed  in  their  official 
capacity,  for  and  In  behalf  <tf  tbe  state,  and 
not  as  Individuals,  and  that  they  have  no 
personal  interest  in  tbe  property  within  their 
charge,  or  in  the  use  of  any  of  the  water  of 
Mill  creek.  But  this  does  not  exonerate 
them  as  Individuals  from  liability  to  tbe 
plaintiff.  The  record  does  not  show,  as  It 
did  in  the  Cunningham  Case,  that  the  state 
is  an  Interested  and  indispensable  party, 
without  whose  presence  no  relief  can  be 
granted,  nor,  as  in  the  Jumel  and  Belknap 
Cases,  that  the  property  has  passed  or  Is 
within  tbe  exclusive  possession  of  tbe  state, 
nor  can  it  be  ascertained  without  a  trial  of 
the  issues  whether  the  officers  are  holding 
and  acting  as  public  functionaries  or  as  in- 
dividuals. In  tbe  latter  capacity  they  are 
liable;  but,  if  they  can  produce  and  show  a 
warrant  of  authority  from  the  state  for  their 
acts,  then  will  they  be  exonerated.  This  is 
tlie  issue,  and  It  cannot  be  avoided  by  a  sug- 
gestion that  tbe  state  is  the  real  party,  un- 
less it  is  obvious  that  It  is  so.  But  If  the 
state  Is  absolutely  without  title,  and  the 
plaintiff  can  show  that  It  has  a  good  title,  It 
is  impossible  that  the  state  could  rightfully 
or  lawfully  authorize  the  defendants  to  pos- 
sess, control,  or  utilize  the  property  involved, 
and  their  authority  must  therefore  fall. 
They  could  not  Justify  their  acts.  The  state, 
under  the  constitution,  can  no  more  exercise 
authority  over  property  not  its  own.  except 
through  some  recognized  process,  such  as  tbe 
right  of  eminent  domain,  than  an  Individual. 
If  this  was  not  tbe  rule  conQscatlon  would 
follow,  and  the  state  could  without  the  sem- 
blance of  right  deprive  its  citizens  of  their 
property  without  due  process  of  law,  con- 
trary to  the  fourteenth  amendment  of  the 
federal  constitution. 

It  Is  Insisted  that  the  state  has  ths  abso- 
lute right  to  take  and  use  any  amount  of 
water  from  Mill  creek.  But  this  Is  denied, 
the  plaintiff  claiming  all  the  right  and  title 
thereto  except  such  as  granted  to  the  state 
by  its  predecessor.  This  is  the  matter  to  be 
tried.  If  It  appear  that  tbe  plaintiff's  title 
Is  good  It  must  prevail  against  the  defend- 
ants as  individuals,  since  tbe  state  without 
title  cannot  authorize  them  to  Interfere  with 
the  plalntifTs  property.  All  such  acts  of  in- 
terference would  then  be  wrongful,  and 
therefore  not  justifiable,  and  the  Judgment, 
being  against  the  Individuals,  could  not  pre- 
clude the  state.  If,  however,  the  defendants 
can  justify  their  acts  by  rightful  authority 


from  the  state,  then  no  judgment  can  be  pro- 
nounced against  them,  because  It  would,  in 
effect,  be  a  judgment  against  the  state,  and 
the  court  would  be  without  jurisdiction  tn 

tbe  premises. 

Again,  it  is  suggested  that  to  restrain  tbe 
defendants  from  taking  more  water  than  the 
state  Is  entitled  to  under  the  grant  from  tbe 
Woolen  SIIUb  Company,  or  to  require  all  wa- 
ter taken  in  excess  of  the  grant  to  be  returned 
to  the  stream,  would  tn  effect  be  to  compel 
the  specific  performance  on  the  part  of  the 
state  of  the  contract  by  which  it  obtained  the 
primary  right.  Why  this  should  be  so  we 
fall  to  understand.  If  A.  obtains  from  B.  a 
deed  to  one  acre  of  land,  and  B.  enters  Into 
the  possession  of  two.  and  is  sued  to  recover 
ponseeslon  of  the  acre  to  which  he  Is  not  en- 
titled. It  could  not  be  said  that  A.  is  seeking 
to  require  B.  to  specifically  perform  his  con- 
tract, and  yet  this  Is  the  exact  result  to  which 
the  contention  leads.  There  Is  no  breach  ol 
contract  or  omission  to  perform  on  the  part 
of  B.  by  entering  Into  the  possesion  of  the 
two  acres,  but  be  becomes  a  trespasser  as  to 
thnt  to  which  he  has  no  title.  So  vritb  tiie 
grant  of  tbe  amount  of  water  that  can  be 
pumped  through  a  two-inch  pipe  to  the  state. 
It  is  not  an  omission  to  perform  when  the 
officers  of  the  state  take  more  water  tlian  tbe 
grant  entitles  them  to,  and  because  tbey  are 
restrnlned  ^m  taking  the  excess  there  la  no 
requirement  resembling  a  specific  performance 
of  the  contract  Because  the  state  has  a  grant 
for  two  Inches  of  water.  It  affords  no  right 
or  authnrlty  to  take  four  inches,  or  twoity. 
or  a  huidred,  and,  when  It  exceeds  the  amount 
given  by  the  grant,  it  becomes  a  trespasser 
to  that  extent,  and  Invades  the  rights  of  tbe 
plaintiff.  So  that  there  is  here  no  attempt 
to  require  the  specific  performance  of  any  con- 
tract,  find  the  contention  fails.  Tlie  case  here 
is  therefore  not  one  In  which  the  Judgment 
will  operflte  against  the  defendants  as  officers 
of  the  state,  nrr  In  which  It  Is  sought  to 
compel  the  specific  performance  by  the  state 
of  any  contract  alleged  to  have  been  madf 
by  It. 

We  come  now  to  a  consideration  of  the  case 
made  by  the  evidence  adduced.  The  plaintiff 
shows  a  clear  right  to  all  the  water  of  MIU 
creek  Introduced  therein  from  the  SantiaiD 
river,  except  such  as  its  predecessor  has  grant- 
ed to  the  state.  Beyond  this  we  are  not  pre- 
pared to  go.  It  has  riparian  rights  as  respects 
the  natural  fiow  of  Mill  creek,  but  It  has  not 
proven  to  our  satisfaction  that  It  has  appm- 
prlated  'the  water  thereof,  or  otherwise  ac- 
quired any  interest  therein,  except  such  as  It 
may  rightfully  enjoy  by  reason  of  Its  riparian 
privUeges.  There  was  Introduced  in  evidence 
an  agreement  between  the  president  and  di- 
rectors of  the  Willamette  Woolen  Manufactur- 
ing Company  and  M.  L.  Savage,  of  date  April 
10,  1857,  whereby  It  Is  stipulated  that  Savage 
Is  to  have  the  free  use  npon  bis  own  premise!: 
where  Mill  creek  flows  through  the  same  of 
a  water  power  from  any  privilege  whlA  the 
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company  may  create' by  virtue  of  bringing 
water  into  Mill  creek  from  tlte  Santlam  river. 
It  Is  now  asserted  that  the  state  bas  succeeded 
to  this  right  through  Its  deed  from  Savage; 
but.  If  this  be  conceded,  It  Is  of  no  signifi- 
cance, as  the  Willamette  Woolen  Manufactur- 
ing Company,  by  Its  grant  to  the  state,  In- 
vested It  with  a  privilege  of  the  same  nature, 
fully  as  extensive  as  any  that  could  be  claimed 
under  that  particular  agreement  So  far, 
therefore,  as  the  natuml  flow  of  the  water  In 
Mill  creek  la  Involved,  this  becomes  a  con- 
troversy between  riparian  proprfettHrs.  As  to 
the  water  Introduced  Into  Mill  creek  from  the 
Santlam,  the  state  has  such  right  as  It  orig- 
inally obtained  by  the  grant  from,  the  Woolen 
Mills  Company,  and  such.  If  any,  as  it  ac- 
quired later  in  addition  thereto  by  prescription 
as  Inuring  to  It  by  adverse  user.  Riparian 
rights  do  not  extend  so  far  as  to  authorize 
the  state  to  supply  with  water  from  the  stream 
a  Bufflclent  amount  to  accommodate  ana  meet 
the  necessities  of  irrigation,  cooking,  laundry, 
sanitation,  etc.,  for  such  institutions  as  the 
state  penitentiary  and  the  asylum  for  the  In- 
sane, where  from  1^00  1^  1,500  persons  are 
kept  in  constant  confinement,  the  latter  insti- 
tution being  ircated  from  a  quarter  to  a  third 
of  a  mile  distant  from  the  course  of  the 
stream.  It  Is  analc^ns  to  many  coses  to  be 
found  In  the  books,  where  individuals  have 
claimed  the  right  by  reason  of  their  riparian 
ownership  to  supply  towns  and  cities  with 
wats,  or  where  towns  and  cities  adjacent  to 
some  part  of  a  stream  have  claimed  a  suffl- 
dent  quantity  to  supply  the  remote  parts  or 
portions  thereof,  but  without  avail  City  of 
Emporia  v.  Soden,  25  Kan.  588,  37  Am.  Rep. 
265;  Stein  v.  Burden,  21  Ala.  130.  GO  Am. 
Dec.  Harding  v.  Water  Co.,  41  Conn. 

87;  Company  of  Proprietors  of  Navigation  of 
River  Medway  v.  Romney,  9  G.  B.  (N.  S.)  575; 
Lord  V.  Water  Co.  (Pa.)  19  AU.  1007,  8  L. 
R.  A.  202,  20  Am.  St.  Rep.  8U.  The  state- 
ment of  the  l^al  principle  involved  by  the 
facts  and  conditions  enumerated  is,  however, 
sufficient  of  ItselC  to  indicate  Its  soxmdness, 
and  we  do  not  understand  tliat  It  Is  seriously 
controverted. 

The  matter  of  estoppel  against  the  plaintiff, 
set  up  by  the  4rst  separate  answer,  does  not 
appear  to  be  insisted  upon  by  the  defendants 
otherwise  than  as  it  serves  to  strengthen  and 
establish  the  state's  alleged  prescriptive  right 
to  the  use  of  water  beyond  the  amount  com- 
prised by  the  grant  We  will  therefore  pass 
to  a  consideration  of  what  prescriptive  right, 
if  any,  beyond  the  amount  fixed  by  the  grant, 
the  state  has  acquired  in  and  to  the  use  ot 
the  water  of  Mill  creek,  including  the  water 
Introduced  therein  from  the  Santlam.  In  the 
year  '1800  a  freshet  washed  away  the  wing 
dam  at  the  Santlam,  constructed  for  divert- 
ing the  water  into  the  canal  and  thence  to 
Mill  creek,  and  impaired  more  or  less  such 
canal  and  the  channel  of  the  creek  by  the 
deposit  of  sediment  and  debris  at  numerous 


places,  and  carried  away  embankments,  at  oth- 
ers, so  that  It  materially  interrupted  the  sup- 
ply of  water  at  the  penitentiary  and  for  the 
operation  of  mills  and  machinery  within  tte 
city.  For  the  purine  of  repairing  these  dam- 
ages and  reinstating  the  water  supply,  there 
was  expended  in  material,  labor,  and  money, 
under  the  supervision  of  the  plaintiff's  man- 
ager and  agents,  about  92,500.  The  evidence 
tends  strongly  to  show  that  by  some  under- 
standing between  the  plaintiff  and  the  authori- 
ties at  the  penitentiary  and  asylum,  such  au- 
thorities agreed  tq  famish,  and  did  furaisb. 
In  labor  about  the  equivalent  of  one-fourth  of 
that  sum.  Inmates  of  both  the  asylum  and 
penitentiary  were  sent  out  with  teams,  and 
performed  a  very  considerable  amount  of 
work,  contributing  In  no  small  degree  to  the 
needed  repairs.  It  should  he  noted  in  this 
connectitm  that  not  only  the  plaintiff,  but  the 
Thomas  Kay  Woolen  Mills  Company,  the 
Salem  Water  Company,  the  mill  at  AumsvUle, 
and  <»ie  at  Stayton,  and  Individuals  along  the 
way  interested  In  luving  the  channel  restored 
to  Its  original  condition  and  the  water  supply 
maintained  therein,  contributed  to  the  attend- 
ant expenses.  There  Is  some  testimony  Indi- 
cating that  an  increased  quantity  of  water  was 
obtahied  from  the  Santlam  river  and  throu^^ 
the  sources  of  Mill  creek  by  the  work  thus 
expended,  but  It  Is  not  suflicient  to  establish 
the  condition,  nor  does  It  appear  from  a  very 
careful  review  of  the  testimony  upon  the  sub- 
ject that  there  was  any  agreement  that  In  con- 
sideration of  the  labor  to  be  contributed  by 
the  penitentiary  and  asylum  authorities  the 
state  should  have  or  he  entitled  to  any  In- 
creased or  other  rights  and  privileges  beyond 
such  as  it  previously  enjoyed.  The  resultant 
condition  seems  to  have  been  that  the  freshet 
diverted  and  impeded  the  necessary  and  usual 
water  supply  through  Mill  creek  to  the  state 
institutions  and  the  mills  and  factories  in  Sa- 
lem. The  emergency  having  been  found  to 
exist  the  contributions  by  interested  parties, 
the  penitentiary  and  asylum  anthoritles  includ- 
ed, to  the  fund  were  resorted  to  as  an  ex- 
pedient to  remedy  the  evil,  not  with  any  In- 
tention of  creating  any  new  conditions  or  ob- 
ligations correlative  or  otherwise,  hot  merely 
that  all  might  enjoy  the  privileges  formerly 
obtaining.  In  1895  an  appropriation  was 
made  by  the  legislative  assembly  of  the  state 
of  $7,500  for  clearing  out  Mill  creek  and  con- 
structing a  levee  upon  both  oanks  thereof  from 
the  state  penitentiary  to  and  across  the  reform 
school  lauds.  This  money  was  expended 
through  the  proper  officers  foe  the  purposes  ap- 
propriated; but  there  Is  no  semblance  of  any 
contract  or  relation  arising  between  the  state 
and  the  plaintiff  by  reason  thereof,  nor  does 
it  appear  that  the  plaintiff  was  in  any  way 
Instrumental  in  having  the  appropriation  mad^ 
or  the  work  done,  or  has  done  any  act  or  thing 
In  connection  therewith  whereby  to  estop  It 
In  any  manner  to  claim  its  rights  and  priv- 
ileges thmvtofore  exisUug  as  ogahist  the  state. 
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Thla  comprises  principally  all  tbe  contrlbuHons 
the  state  has  made  toward  the  maintenance 
of  the  waterwar. 

■  It  is  established  by  the  witnesses  Scott  sod 
Culrer.  who  made  a  thoronch  examination  of 
the  waterway  from  Salem  to  the  Santlam  river 
In  ISOrt,  that  at  the  time  the  state  Institutions 
were  being  supplied  with  water  at  the  peul- 
tentlnry  from  Mill  creek  by  a  Dow  duplex 
pump,  taking  from  an  eight-foot  cistern,  which 
was  supplied  directly  from  the  tallrace,  and 
tlint  the  pump  was  discharging  more  water 
than  oouUl  be  supplied  thrcugb  a  two-Inch 
pipe,  and,  by  Eostwlck's  testimony,  that  the 
pumiiH  at  the  new  cistern  were  just  prior  to 
the  trial  herein  discharging  water  In  excess 
of  the  capacity  of  such  a  conduit.  Other  wit- 
nesses, who  made  a  special  examination  In 
1880,  ascertained  the  fact  to  be  that  the  new 
cistern  received  Its  supply  from  the  tallrace; 
that  la,  from  MIU  creek.  The  fact  that  both 
the  old  and  the  new  cistern  received  their 
supply  In  a  very  large  measure  from  &I11I 
creek,  through  the  Instrumentality  of  the  tail- 
race  In  each  Instance,  Is  scarcely  controverti- 
ble, nor  Is  there  any  serious  contention  to  tbe 
contrary. 

Now,  as  to  the  alleged  prescriptive  right 
Tbe  four-inch  pipe  or  malo  was  first  laid  to 
tbe  asylum  about  18S0,  and  this  was  replaced 
by  a  six-inch  main  in  1883.  Mr.  Strang  per- 
haps voices  the  consensus  of  the  testimony  on 
this  phase  of  the  case,  and  we  will  therefore 
make  more  particular  mention  of  what  he  has 
to  say.  He  was  engineer  at  the  asylum  from 
1883  to  July,  1885,  and  from  January,  1804, 
to  the  present  time.  The  old  pump  was  used 
until  1808,  when  the  new  station  was  erected 
and  established,  from  which  time  two  pumps 
were  used,  each  with  a  ten-Inch  auction  pipe, 
tbe  old  having  been  supplied  with  a  pipe  of 
like  dimensions.  Referring  to  this  pipe,  he 
was  asked  bow  many  gallons  It  would  throw, 
to  which  he  answered,  "It  would  depend  upon 
the  speed  of  the  pump."  He  then  continues. 
In  substance,  that  tbe  last  time  he  counted 
the  revolutions  it  would  throw  in  the  neigh- 
borhood of  290,000  or  300,000  gallons  every  24 
hours,  the  estimate  having  been  made  after 
tbe  new  system  was  put  In  operation;  that  the 
work  of  laying  tbe  pipe  In  1883  was  done 
openly,  an  appropriation  tiaving  been  made  for 
tbe  especial  purpose,  and  that  no  etfort  has 
ever  been  made  by  the  asylum  authorities  to 
conceal  any  fact  tending  to  reveal  the  quan- 
tity of  water  used;  that  the  water  when  once 
drawn  Into  the  main  does  not  return  In  any 
considerable  quantity  to  Mill  creek,  and  that 
some  years  ago  a  well  was  sunk  at  the  asylum, 
which  supplies  that  institution  with  cooking 
and  drinking  water.  Tliis  Is  followed  by  a 
description  somewhat  In  detail  as  to  wben  and 
In  what  manner  the  water  was  used.  Mr. 
Eastwlck  estimates  that  altont  210,000  gallons 
could  be  delivered  tiirouph  the  two-inch  pipe 
every  24  hnurs,  so  that  Mr.  Strang  shows  an 
actual  delivery  In  excess  of  this.   Dr.  Wil- 


liamson testifies  that  more  water  Is  now  being 
used  at  the  asylum  than  when  he  became  con- 
nected with  that  Institution,  In  1886.  There  Is 
nothing  more  definite  than  this  as  to  the  quan- 
tity of  water  taken  for  use  at  these  state  in- 
stitutions during  tbe  10  years  preceding  the 
commencement  of  this  suit.  It  exceeded  the 
capacity  of  the  two-inch  supply  pipe,  no  doubt, 
III  later  years,  but  It  Is  certainly  nnt  deducllile 
from  the  testimony  that  there  was  an  excess 
as  early  as  1880  or  1885  or  1890  or  1892.  Tbe 
main  was  ot  sufflcimt  capacity  to  carry  a 
much  larger  amount  than  could  be  drawn 
throngfa  the  two-Inch  pipe,  bui  the  pumps  gov- 
erned the  quantity  forced  into  the  main,  and 
that  was  in  turn  regulated  by  tbe  speed  at 
which  the  pumps  were  oi>erated.  The  diversi- 
ty of  use  to  which  the  water  vras  applied  fur- 
nishes no  rellaUe  standard,  either  as  to  tbe 
qiuintlty  or  as  to  what  date  In  the  past  any 
given  amount  was  taken.  Another  condltioik 
Is  that  the  means  by  which  tbe  water  was 
taken  Into  the  cisterns  from  the  tallraces  were 
concealed  absolutely  from  all  ordinary  obser- 
vation. Before  the  plaintiff  could  be  Informed 
that  any  was  being  drawn  In  from  Mill  creelc 
above  the  amount  to  which  tbe  state  was 
rightfully  entitled,  It  had  to  obtain  the  consent 
of  the  authorities  in  charge  at  the  penitentiary 
(which  It  should  be  stated  was  freely  given) 
to  enter  the  cisterns  and  make  a  special  ex- 
amination. It  was  with  difficnity  even  then 
that  the  discovery  was  made,  but,  as  soon  as 
made,  tbe  plaintiff  began  to  protest  against 
the  taking  of  so  much  water,  which  It  con- 
tinued mitll  the  Institution  of  this  suit.  So 
that  the  prescription  claimed  la  wanting  In 
two  Ingredients  essential  to  Its  validity:  Tlie 
taking  and  use  was  not  open  and  notorious, 
such  fls  to  bring  notice  home  to  plaintiff  that 
more  water  was  being  used  than  tbe  state 
had  a  right  to  by  Its  grant,  and  tbe  quantity 
and  time  of  use  has  not  been  so  definitely 
established  that  tbe  court  can  say  with  rea- 
sonable certainty  that  any  amount  of  water 
In  excess  of  tbe  grant  has  been  used  by  the 
state  In  connection  with  its  various  Institu- 
tions for  a  period  of  more  than  10  years  prior 
to  the  commencement  of  the  suit  The  user, 
to  he  adverse,  must  be  attended  by  sncb  cir- 
cumstances of  notoriety  as  would  reasonably 
Impart  notfoe  to  the  person  to  be  affected,  as 
there  can  otherwise  be  no  presumptim  of  his 
acquleficence,  which  Is  essential  to  the  pre- 
scription. It  "must  not  be  dandestlne  or  by 
stealth,  but  open,  notorious,  visible,  and  Indis- 
pirtable,"  so  that  the  party  affected  may  be 
enabled  to  resist  the  prescriptive  acquisition 
by  suit  in  time,  before  the  statutory  period 
has  elapsed.  Gould,  Waters  (3d  Ed.)  S  337; 
19  Am.  &  Eng.  Enc.  Law,  23.  It  Is  axiomatic 
that  the  right  acquired  by  prescription  Is  ex- 
actly commenfoirate  with  the  right  enjoyed; 
that  is,  the  extent  of  the  enjoyment  measures 
the  extent  of  the  right.  Furthermore,  the 
right  gained  is  always  confined  to  the  r^ht 
as  exercised  during  tbe  full  period  required  by 
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tbe  itatnte  of  Hmltattons.  Boynton  t.  Long- 
ley,  19  NCT.  69,  a  Pac  437,  3  Am,  St.  Bep. 
781.  This  being  so.  It  Is  essential  that  he  who 
seeks  to  establish  such  a  right  mnst  show  defi- 
nitely what  right  he  has  enjoyed,  the  extent 
of  It,  and  that  It  has  been  continuous  in  that 
relation  for  the  statutory  period.  Uncertainty 
and  tnde&niteness  In  these  particulars,  so  that 
It  cannot  be  determined  as  to  the  extent  of  the 
user  and  the  time  of  definite  use,  are  inimical 
to  a  substantiation  of  the  riglit. 

From  thesR  considerations  plalntUT  Is  enti- 
tled to  a  decree  against  the  defendants,  re- 
straining them  from  diverting  from  Mill  creek, 
for  use  at  the  state  Institutions  or  otherwise, 
any  water  in  excess  of  such  an  amount  as 
can  be  pumped  throngh  a  pipe  not  exceeding 
two  Inches  In  diameter.  The -water  power  to 
be  utilized  for  propelling  machinery  and  for 
mechanical  purposes  Is  not  questioned.  What- 
ever pumps  and  appliances  have  been  put  Into 
place,  Including  water  pipes  and  mains  for  the 
purpose  of  diverting  water  and  applying  it  to 
use,  have  become  the  property  and  are  now 
In  the  possession  of  the  state,  so  that  the  de- 
cree cannot  extend  to  or  affect  them  In  any 
particular,  and  the  finding  as  to  the  plalntlfTs 
title  to  the  natural  flow  of  the  water  in  MHI 
creek  wDI  be  omitted.  So  far  as  the  decree 
of  the  trial  court  1b  not  in  harmony  with  these 
directions  ft  win  be  modified;  otherwise  It  will 
be  affirmed. 

(137  Cal.  2S2) 

PEOPUB  T.  GBAVEN-FAIB.   (Or.  784.)* 

(Supreme  <>)Urt  of  California.    Sept.  2,  1902.) 

FBRJURT— INDICTMBNT— ETIDENCE  BBTOSB 
QRAND  JURY— SUPP^CIBNCT. 

1.  Under  Pen.  Code,  I  921,  providing  that 
the  grand  jury  ahall  find  an  indictment  when 
ail  the  evidence  before  them,  taken  together, 
if  nnexpiained  or  uncontradicted,  would  in  their 
Judgment  warrant  a  conviction  by  a  trial  ju- 
ry, the  grand  Jury,  while  investlgatiag  a  charge 
of  perjury  in  testlfyius  Imfore  a  court,  could 
indict  the  defendant  for  perjury  committed  in 
their  presence,  on  the  totimooy  of  witnesaes 
and  other  evidenca  submitted  to  them  nder 
the  otiglnsl  charge. 

Department  2.  Appeal  from  superior  court, 
dty  and  oomity  of  San  Ftandeoo;  Carroll 
Cook,  Jtidfft 

Nettle  B.  CraTea-IHttr  was  Indicted  for  per- 
jury. On  motion,  the  indictment  was  set 
aside,  and  the  people  appeal.  Reversed. 

Tfrey  L.  Ford,  Atty.  Qeo.,  and  Lewis  F, 
Bytogton,  Diet  Atty.,  for  the  PtOBit.  T.  D. 
Blotdan,  for  respondent 

PBR  CURIAM.  Defendant  was  accnsed  by 
Indictment  charging  her  with  perjury  commit- 
ted In  the  city  and  county  of  San  Francisco. 
The  indictment  was  set  aside  on  motion  of  de- 
fendant, and  plaintiff  appeals, 

Curing  the  course  of  the  proceedings  in  the 
administration  of  the  estate  of  James  G.  Fair, 
deceased,  this  defendant  died  a  petition  toe  an 

Rehrarlns  denied  September  XI,  UQS. 
1 1.  See  Orand  Jury,  voL  M,  Cent.  Dig.  |  §L 


allowance  as  widow  of  deceased.  At  the  hear- 
ing before  Judge  Troutt,  In  department  10  of 
the  superior  court,  defendant  gave  testimony 
In  support  of  her  petition.  This  testimony 
was  thought  to  be  false,  and  the  district  attor- 
ney caused  an  investigation  thereof  to  be  made 
by  the  grand  Jury.  Defendant  was  called  as 
a  witness  l>efore  said  grand  jury,  and  then 
and  there  testified  to  certain  facts,  as  to  her 
marriage  with  said  Fair,  which  the  Indictment 
alleged  to  be  false,  and  to  constitute  perjury. 
In  passing  upon  the  motion  to  set  aside  the 
indictment,  the  lower  court  found:  "First, 
that  It  affirmatively  appeared  from  the  record 
herein  that  at  the  time  of  finding  the  Indict- 
ment herein,  and  prior  thereto,  the  grand  jury 
was  engaged  exclusively  In  investigating  the 
question  as  to  whether  the  said  defendant  had 
committed  perjury  In  the  month  of  February, 
1900,  In  her  testimony  given  before  Judge 
Troutt,  In  department  10  of  this  court,  upon 
her  application  for  family  allowance;  second, 
that  no  testimony  was  taken  before  the  grand 
jury  who  found  the  Indictment  herein,  as  to 
the  testimony  of  said  defendant.  Nettle  B» 
Pair,  given  before  said  grand  Jury.'* 

It  Is  claimed  that,  In  testifying  to  her  mar- 
riage, defendant  as  la  true  of  any  other  wit- 
ness, was  entitled  to  the  presumption  that  she 
spoke  the  truth  (Code  Civ.  Proc.  1  1847);  and 
she  was  also,  as  the  accnsed,  entitled  to  tno 
further  presumption  of  innocence  (Code  CIr. 
Proc.  8  19C3).  And  It  Is  contended  that  there 
should  have  been  some  evidence,  other  than 
her  own  testimony,  brought  to  the  attention 
of  the  grand  Jury,  tending  to  show  that  de- 
fendant had  sworn  falsely  before  them  In  the 
particular  matter  charged  as  false,  without 
which  there  was  In  fact  no  evidence  at  all  that 
she  had  committed  perjury.  Section  921  of 
the  Penal  Code  Is  cited,  which  provides:  "The 
grand  Jnry  ought  to  find  an  indictment  when 
an  the  evidence  before  them,  taken  together, 
if  ^unexplained  or  uncontradicted,  would,  hi 
their  judgment,  warrant  a  conviction  by  a  trial 
Jury."  And  It  is  urged  that  this  section  dear- 
ly implies  that,  if  the  testimony  of  the  witness 
la  uncontradicted,  the  grand  jury  c&nnot  say 
he  has  committed  perjury. 

The  Indictment  bears  the  indorsement  of  the 
names  of  19  "witnesses  examined,  and  the 
names  of  witnesses  whose  depositions  were 
read  before  the  grand  jury  on  finding  the  fore- 
going Indictment"  Counsel  seems  to  argoe 
that  because  the  grand  jury  were,  prior  to  de- 
fendant's testimony  being  taken,  engaged  ex- 
clusively In  Investigating  the  alleged  perjury 
before  Judge  Troutt  in  relation  to  defendant's 
application  for  family  allowance,  snch  evi- 
dence conid  not  be  considered  as  contradicting 
or  otherwise  affecting  defendant's  testimony 
given  before  the  grand  jury.  But  these  wit- 
nesses who  were  called  to  show  what  defend- 
ant testified  to  before  Judge  Troutt  must  bar* 
given  testimony  as  to  her  testimony  relating 
to  her  alleged  marriage  with  Fair,  toe, 
less  married  to  Fair,  she  conld  haTe  bad  m 
claim  for  family  allowance;  and  this  tssttowny 
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given  by  her  must  also  have  been  shown  to 
the  grand  jury  to  have  been  false.  With  this 
evidence  before  the  grand  Jury,  when  defend- 
ant came  to  testify  to  her  marriage  they  had 
a  right  to  consider  the  facts  already  before 
tliem,  whether  such  fucte  preceded  defend- 
ant's* testimony  or  followed  It.  and  whether 
they  pertained  to  what  she  swore  to  before 
Judge  Trnutt  concerning  her  marriage,  or 
swore  to  before  the  grand  jury  on  the  sub- 
ject The  grand  jury  were  to  determine  from 
all  the  evidence  taken,  If  unexplained  or  un- 
contradicted, whether  it  would,  in  theh-  judg- 
ment, wan-ant  a  conviction  by  a  trial  jury. 
Pen.  Code,  §  921.  The  grand  jury  were  not 
confined  to  the  examination  of  the  proceedings 
recurring  before  Judge  Troutt,  nor  were  they 
compelled  to  find  an  indictment  on  what  de- 
fendant there  testified  to,  or  not  at  all.  A 
grand  jury  has,  within  its  scope  of  toqulry,  all 
public  offenses  committed  or  triable  within  its 
county;  and  It  was  held  In  People  v.  Northey, 
77  CaL  618,  19  Fac.  805,  20  Pac.  129,  that 
although  It  takes  up  a  charge  against  one  per- 
son, if  It  appears  from  the  testimony  taken 
at  such  examination  that  sufficient  reasons  ex- 
ist for  putting  another  person  on  his  trial,  it 
can  and  should  find  an  indictment  against 
such  person.  And  this  is  equally  true  where 
a  second  or  dlCFerent  offense  appears  to  have 
been  committed  by  the  person  whDse  conduct 
Tvas  primarily  the  subject  of  examination. 
Tbe  grand  jury  bad  the  right  to  indict  defend- 
ant for  her  perjury  In  their  presence,  and,  we 
think,  they  could  consider  the  testimony  of 
■witnesses  and  other  evidence  submitted  to 
them  under  the  original  charge  so  far  as  it 
tended  to  support  the  Indictment  as  in  fact 
found;  and  we  must  presume  that  the  evi- 
dence did  support  the  indictment.  No  ques- 
tion is  raised  as  to  whether  the  point  before 
us  could  be  reached  on  motion  to  set  aside  the 
Indictment.  Both  parties  treat  tbe  motion  as 
proper,  and  we  so  treat  bnt  do  not  pass 
upon  the  question. 
Tbe  order  Is  reversed. 


(28  Nev.  ffiT) 
STATE  T.  NEVADA  CENT.  R.  00.  et  al. 
(No.  1,613.) 

{Supreme  Court  of  Nevada.    Aug.  30,  1902.) 

TAXATION— DELINQUENT  LIST— AUTHORITY  OF 
BOARD— BURDEN  OP  PROOF. 

1.  Where,  in  an  action  to  collect  delinquent 
taxes,  tbe  state  has  put  in  evidence  the  aeliu- 
quent  tax  list,  which  by  statute  is  made  prima 
facie  e'tidence  of  the  assessment,  it  need  not 
prove  that  tbe  board  of  county  commissioners 
had  authority  to  levy  the  tax,  or  introduce 
evidence  of  such  levy;  it  being  incuml>ent  on 
tbe  defendant,  in  order  to  successfully  attack 
the  levy,  to  introduce  the  proceedings  of  the 
board  mnkiug  it,  and  specincally  point  out  its 
illegnl  features  and  fatal  defects. 

Petition  for  reliearlng.  Denied. 
For  former  opinion,  see  68  Pac.  294. 

BELKNAP.  J,  Counsel  claim  that  the  de- 
linquent list  showed  upon  Its  fnce  an  exorbi- 
tant and  milawfal  rate  of  taxation. 


The  complaint  alleged  tbe  levy  of  a  tax 
of  $2.65,  in  addition  to  the  state's  levy  of  $1. 
upon  each  $100  value  of  property  within  tbe 
county,  and,  as  special  taxes,  tbe  levy  of  50 
cents  upon  each  $100  value  of  property  within 
tlie  town  of  Austin,  for  town  purposes,  and 
the  levy  of  10  cents  upon  each  $100  value 
of  property  within  the  county  for  the  county 
road  fund.  The  whole  amount  of  the  levy 
was  $6,554.25,  of  which  $4,982.03  was  county 
and  special  taxes,  and  $1,572.17  state  tax. 

The  statute  provides  .that  the  delinquent  list 
shall  he  prima  facie  evidence  to  prove  the 
assessment,  property  assessed,  tbe  delinquen- 
cy, the  amount  of  taxes  due  and  unpaid,  and 
that  all  the  forms  of  law  In  relation  to  that 
assessment  and  levy  of  such  taxes  Imve  been 
complied  with.  .The  state  availed  Itself  of 
this  evidence.  As  the  case  then  stood,  it  was 
not  incumbent  up  n  It  to  prove  that  an  In- 
debtedness not  bonded  or  funded,  and  con- 
tracted prior  to  January  Ist  preceding  the 
levy,  existed,  autiiorlzing  the  board  of  coun^ 
commissioners  to  levy  a  tax  for  county  pur- 
poses up  to  the  limit  of  $2,  nor  to  Introduce 
evidence  of  that  levy,  or  the  levy  of  other 
taxes  authorized  to  be  levied  by  boards  of 
county  commissioners,  and  going  to  make  tbe 
sum  total  of  the  levy  in  this  case.  Tbe  ddln- 
quent  list  did  all  that  for  It.  To  successfully 
attack  tbe  levy,  defendant  should  have  intro- 
duced tbe  proceedings  of  tbe  board  in  making 
It,  and  specifically  pointed  ont  its  Illegal  fea- 
tures and  fatal  defects.  The  question  of  tbe 
economical  management  of  tbe  road  was  sub- 
mitted to  tbe  Jury  under  fnstructionfi  that  are 
not  questioned.  In  determining  the  value  tif 
defendant's  taxable  property,  appellant  claim- 
ed that  items  aggregating  $8,577.29  should 
bare  been  deducted  from  tbe  profits.  We  con- 
ceded the  claim  for  the  purposes  of  tbe  case, 
and  It  was  shown  that  a  profitable  bnslness 
remained,  subject  to  taxation.  But  it  was  nev- 
er admitted  as  a  fact  that  this  sum  should 
have  been  deducted  from  tbe  profits.  From 
$17,090  pr  fits,  $6,554.25  should  be  deducted 
for  taxes  for  tbe  year,  leaving  $10,535.7?  as 
net  Income.  This  sum  should  pay  nearly  8 
per  cent,  per  annum  upon  tbe  assessed  value 
of  the  property. 

Rehearing  denied. 

MASSEY.  a  J.,  and  FITZGERALD,  J» 
coDcor. 

(I  Idabo.  mt 

YORK      PACIFIC  ft  I.  N.  BY.  CO.* 

(Supreme  Coart  of  Idaho.   June  27,  1902.) 

NONSUIT— CONPLICTINO  B VIDE NCB— DEATH- 
DAMAGES. 

1.  A  motion  for  a  ^  oonsuit  Bhould  not  be 
gi'auterl  when  there  is  any  evidence  to  sns-. 
tain  the  allegations  of  the  complaint. 

2.  W^here  there  is  a  substantial  conlliet  in 
the  evidence,  the  verdict  of  tlie  juxj  will  Bot 
be  disturbed. 

.S.  Where  it  Is  shown  that  the  death  of  a 
child  is  caused  by  negligence  of  the  defendant 

^  Rehearing  denied  Augnit  10^  IMS, 
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nud  the  jury  find  a  verdict  for  the  sun  of 
000,  held  Dot  to  be  excessive  damaees. 

Bullivan,  J.,  dissentiiig. 

(SyllabuB  by  the  Court) 

Appeal  from  district  court,  Washlngrton 
county. 

Actloa  by  George  B.  ToHt  against  the  Pa- 
cific &  Idabo  Nf^tbem  BaUway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Afilrmed. 

J.  H.  Richards  and  N.  M.  Rutck,  for  appel- 
lant.  Rhea  &  Lovejoy,  for  respoudent. 

8T0CKSLAGER,  J.  This  Is  an  appeal 
from  an  order  oTerruIlng  a  motion  for  a  new 
trial  and  from  the  Judgment.  The  complaint 
alleges  that  defendant  is  a  corporation  exist- 
ing under  the  laws  of  Idaha;  that  on  the 
18tb  day  of  May,  1900,  defendant  owned  and 
operated  a  railroad  and  equipments,  Includ- 
ing tracks,  depots,  turntable,  etc.,  between 
the  city  of  Welser  and  town  of  Cambridge, 
all  ill  said  county  of  Washington,  state  of 
Idaho;  that  among  the  equipments  of  said 
railroad  so  owned  and  operated  by  defendant 
was  a  turntable,  theretofore,  to  wit,  prior  to 
May  30,  1900,  unlawfully,  carelessly,  and 
negligently  constructed  and  placed  by  said 
defendant  In  a  public  and  much-frequented 
place  by  men  and  women  and  children  In  the 
said  town  of  Cambridge,  and  there  suffered 
to  remain  by  defendant,  so  carelessly,  unlaw- 
fully, and  negligently  constructed  and  so  own- 
ed and  operated  by  It,'  said  defendant,  as  to 
make  the  same  a  dangerous  machine  to  all 
persons,  but  more  especially  children  fre- 
ijuentlng  said  place;  that  said  turntable, 
when  constructed  in  the  manner  aforesaid, 
was,  'and  on  said  13th  day  of  May,  1000,  re- 
mained and  was,  a  large  oblong  frame,  most- 
ly iron,  49%  feet  In  length  by  13%  feet  In 
width,  rounded  slightly  at  the  ends  bo  as  to 
permit  It  to  revolve  past  the  respectlTe  ends 
of  tbe  main  track,  with  an  iron  railroad  track 
upon  its  top  for  locomotives  to  rest  upon 
while  being  turned  around,  and  revolving  up- 
on a  central  pivot  by  means  of  hand  levers 
at  tbe  ends,  the  frame  part  planked  on  the 
cross-ties  on  the  ends  and  sides  for  walking 
or  sitting  upon,  and  the  whole  resting  In  a 
pit  or  round  bole  In  the  ground,  and  the  ends 
of  the  stationary  railroad  track  at  the  place 
of  approach  at  each  end  of  said  turntable 
square,  while  the  ends  of  the  turntable  were 
slightly  rounded  as  aforesaid  to  pnmlt  the 
revolving  of  same,  leaving  a  space  between 
the  rev61vlng  ^nds  and  the  said  staticmary 
mds  of  7%  Inches  at  the  four  roonded  cor- 
ners, and  2%  Inches  wha«  the  tracks  came 
together  In  place,  and  said  tnmtable  thus 
constructed,  owned,  and  operated  by  defend- 
ant became  and  was  at  all  times  hereinbe- 
fore stated  an  attractive,  alluring,  and  very 
dangerous  object  and  machine  for  all  persons, 
and  especially  children  of  tender  years,  to 
play  with  and  ride  upon,  as  a  merry-go- 
round,  and  In  any  manner;  that  defendant 
well  knew»  throtigh  Its  ofiicei's,  agents,  and 


employte,  at  all  times  when  It  so  construct- 
ed, owned,  and  operated  and  maintained  said 
tnmtable,  tiiat  a  child  sitting  upon  either  cor- 
ner end  of  said  planks  upon  said  turntable, 
with  Its  feet  and  l^B  hanging  downward, 
and  said  tomtiible  being  turned,  and  Its  legs 
conld  not  jmss  between  the  ends  of  said  turn- 
table and  the  main  stationary  track  at  sndi 
ends  without  crushing  Its  legs,  and  defendant, 
notwithstanding  such  knowledge,  by  and 
throngh  Its  said  ofBcera,  agents,  and  employfis, 
did  wrongfully,  unlawfully,  car^essly,  and 
negligently  so  construct,  own,  operate,  and 
maintain  said  tnmtable  In  a  public  place  In 
said  town  of  Cambridge  in  the  manner  afore- 
said without  warning  signs,  danger  signs, 
and  witbont  fence,  shield,  or  protection  about 
said  toimtable,  and  without  lock,  and  with- 
out any  fastening  whatever  to  prevent  the 
same  from  being  turned  by  children  or  oth- 
era,  acept  a  rude  wooden  slot  and  wedge 
easily  movable  and  unwedged  by  a  child  of 
tender  years;  that  plaintiff  on  said  13th  day 
of  May,  1900,  was  a  married  man  and  the 
head  of  a  family,  and  as  sudi  the  fathei- 
of  an  Infant  male  child  four  years  old,  Ut- 
Ing  at  plalntlfTs  home  In  said  county,  named 
Joseph  William  Tork,  now  deceased,  and 
who  prior  to  said  date  had  beea  and  was  a 
strong,  healthy  child,  bright  and  smart  in 
all  ways,  and  a  comfort  to  plaintiff,  and  ca- 
pable of  earning  for  plaintiff  befwe  its  age 
of  maturity  large  sums  of  money  with  phys- 
ical and  mental  labors  and  energies,  and  thus 
addli^  much  to  the  wealth,  wel&re,  comfort, 
and  bapplness  of  plaintiff;  that  on  said  13th 
day  of  May,  1900,  without  any  fault  or  negli- 
gence on  the  part  of  plaintiff,  and  without 
knowledge  on  his  part  of  tbe  dangerous  con- 
stractlon  and  character  of  said  tnmmble. 
said  infant  child  was  car^esaly,  unlawfully, 
negligently,  and  wantonly  permitted  by  de- 
fendant. Its  officers,  agents,  and  employes,  to 
go  upon  said  turntaUe,  and  there  alt  upon  tiie 
corner  of  one  of  said  end  planks,  with  its  feet 
and  legs  hanging  down  while  said  turntable 
was  carelessly,  negligently,  unlawfully,  and 
wantonly  permitted  and  allowed  by  defend- 
ant, its  said  officers,  agents,  and  employda,  to 
be  turned,  and  there  so  permitted  to  remain 
until  both  of  its  legs  were  crnsbed  by  the 
close  Jam  of  said  turntable,  and  from  which 
aald  cru^ng  said  child  soon  thereafter,  and 
on  said  13th  day  of  May,  1900,  died,  and 
plaintiff  thereby  became  and  was  deprived  of 
tbe  services  of  said  child  during  Its  minority, 
and  the  comfort,  support,  and  happiness  of 
Us  society,  to  his  damage  In  the  sum  of  96.- 
000.  Then  follows  prayer  for  Judgment. 
Complaint  verified.  The  anaw»  "denies 
each  and  every  allegation  In  said  complaint 
contained." 

Upon  these  Issues  a  trial  was  bad,  and  the 
Jury  returned  a  verdict  In  favor  of  the  plain- 
tiff for  the  sum  of  f2,000.  A  statement  of 
the  case  was  setQed  by  the  court,  and  there- 
after, and  on  the  7tb  day  of  January.  1902, 
tile  motion  for  a  new  trial  was  overruled, 
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and'an  appeal  from  said  order  tasen  to  this 
court. 

There  are  four  assignments  of  error.  The 
first  Is: 

"(Ij  Excessive  damages,  appearing  to  have 
been  given  under  the  influence  of  passion 
or  prejudice,  and  in  particular  as  follows: 
First.  That  the  verdict,  as  to  the  amount 
of  damages  given,  Is  not  sustained  by  the 
evidence. 

"(2)  Insufficiency  of  the  evidence  to  jus- 
tify the  verdict,  and  In  particular  as  follows: 
First.  The  evidence  shows  that  the  child 
killed  was  less  than  five  years  of  age,  and 
there  is  no  evidence  showing  the  probable 
lif,e  of  such  child,  or  condition  of  the  par- 
ents of  BQch  child,  as  to  whether  such  par- 
ents were  likely  to  become  In  any  manner 
dependent  upon  such  child  for  support,  or 
what  were  the  conditions  of  the  parents  or 
child  as  to  the  probable  earning  capacity  of 
said  child. 

*\3>  That  such  verdict  is  against  the  law, 
and  in  particular  as  follows:  First.  That 
the  evidence  In  no  wise  shows  that  the  de- 
fendant In  any  manner  failed  to  construct 
or  maintain  the  turntable  in  question  in  a 
manner  or  in  a  location  that  rendered  the 
same  dangerous,  or  that  It  failed  to  keep  said 
turntable  fastened  as  such  turntables  should 
be  fastened  to  render  it  reasonably  safe. 
Second.  That  such  evidence  shows  that  the 
turntable  in  question  was.  Immediately  prior 
to  the  accident  alleged,  fastened  In  such  mau- 
nef  as  to  render  the  same  safe  and  as  such 
turntables  are  usually  fastened.  Third. 
That  the  evidence  shows  that  the  child  sus- 
taining the  Injury  alleged  was  less  than 
live  years  of  age,  and  was  taken  by  the 
plaintiff  and  the  mother  of  such  -child  near 
such  turntable,  and  permitted  to  play  upon 
such  turntable  with  other  children,  with  the 
full  knowledge'  of  plaintlft  and  the  mother 
of  such  child,  and  without  any  one  to  look 
after  or  guard  such  Infant  from  danger;  and 
th«  evidence  farther  shows  that  both  the 
plaintiff  and  the  mother  of  such  child  knew 
that  said  turntable  was  a  dangerous  thing, 
when  unfastened,  for  little  children  to  play 
with;  and  the  evidence  further  shows  that 
said  plaintiff  and  the  moth^  of  such  child 
knew  that  said  turntable  wfis  unfastened 
while  such  child  was  playing  there;  and  the 
■evidence  fails  to  show  that  the  defendant 
has  any  knowledge  that  such  children  were 
playing  with  such  turntable,  or  that  such 
turntable  was  unfastened  at  or  about  the 
time  of  said  alleged  injury. 

"(4)  Krrors  of  law  occurring  at  the  trial, 
and  excepted  to  by  defendant,  and  In  par- 
ticular as  follows:  First  The  court  erred 
In  admitting  in  evidence,  and  over  the  ob- 
jection of  defendant,  tlie  testimony  of  H.  M. 
St  Oyr  as  to  whether  or  not,  prior  to  the 
time  of  the  alleged  accident  he  had  seen 
any  men,  women,  •  or  children  playing  on 
that  turntable.  Second.  The  court  erred  in 
admitting  in  evidence,  and  over  the  objection 


of  defendant,  the  testimony  of  Gbas.  A.  Col* 
son  as  to  whether  he  had  ever  seen  any 
ladies  on  the  turntable  in  question  at  any 
other  time  than  the  day  of  the  alleged  acci- 
dent  Third.  The  court  erred  in  refusing  to 

admit  the  evidence  of    Bri^  as  to 

the  kind  of  fastening  the  turntable  in  Boise 
bad  to  keep  It  from  turning  when  an  engine 
goes  on  or  ofC,  and  to  which  refusal  counsel 
for  defendant  excepted.  Fourth.  The  court 
erred  In  overruling  the  motion  of  defendant 
to  enter  a  Judgment  of  nonsuit  against  the 
plaintiff.  Fifth.  The  court  erred  in  refus- 
ing the  Instructions  to  the  jury  requested 
by  £he  defendant  and  refused  by  the  court" 
We  will  consider  the  errors  assigned  as 
urged  by  counsel  for  appellant  in  their  brief. 
The  first  is  that  the  court  erred  in  the  ad- 
mission of  the  testimony  of  witness  St  Cyr 
at  folios  48  to  53.  This  testimony  relates 
to  the  fact  that  prior  to  the  time  of  the 
accident  to  the  deceased  child  witne^  had 
some  ladies  on  the  turntable,  and  it  was  be- 
ing revolved  by  young  men,  using  it  aa  a 
merry-go-round.  This  was  on  Sunday,  a 
week  prior  to  the  day  of  the  accident  There 
were  no  Inclosures  or  signs  about  the- table 
at  that  time.  Was  familiar  with  tlie  trail 
leading  from  road  from  Salubrla  across  the 
ralbroad  track.  The  turntable  pit  as  it  was 
constructed  cut  the  path  in  two,  and  it 
was  necessary  to  go  aroimd  it  This  evi- 
dence was  Introduced,  as  shown  by  the  rec- 
ord, to  show  that  the  turntable  was  In  a 
public  place  frequented  by  pec^le  residing 
In  that  community,  and  that  there  were  no 
danger  signs  or  anything  to  warn  the  peo- 
ple of  danger.  We  see  no  error  in  thla  rul- 
ing of  the  court  for  the  purposes  for  which 
It  was  admitted.  The  court  said:  "If  it 
was  to  show  that  It  was  frequented  by  peo- 
ple for  anrasement  and  by  reason  of  that 
fact  was  enticing  to  children,  It  was  proper 
for  that  purpose."  It  Is  true  that  defendant 
was  engaged  in  a  lawful  business,  as  urged 
by  counsel  for  appellant  but  that  does  not 
relieve  it  of  the  duty  it  owea  to  the  public 
to  use  all  reasonable  means  to  protect  the 
people  from  Injury.  ThU  obligation  rests 
on  all  alike,  ctHrpwatloiu  u  well  u  Indl- 
viduals. 

The  next  contention  is  that  deceased  was 
a  trespasser'  upon  the  property  of  appelant 
at  the  time  of  the  Injury  complained  of.  It 
is  not  shown  that  there  was  any  reason  for 
any  one  to  think  that  It  was  a  trespass  to 
go  upon  this  turntable  any  more  than  to 
walk  upon  the  track  of  appellant  It  Is 
shown  that  there  were  no  obstrnctlons  to  any 
one  going  upon  the  turntable,  and  that  thore 
were  no  signs  warning  people  of  dang^.  It 
Is  also  BhowQ  that  people  were  in  the  habit 
of  going  upon  the  turntable  and  luiiig  tt  as 
a  m«:ry-go-ronadt  and  that  it  was  aa 
tractive  place  for  children. 

The  next  coDtmtian  Is  that  there  was  no 
attempt  on  the  part  of  respondent  to  show 
that  appellant  had  any  knowledge  that  any 
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person  bad  ever  trespaased  npon  aucb  prop- 
erty or  played  upon  sacfa  table  at  any  time. 
It  ia  eleurly  the  duty  of  appeUant  or  any 
other  corporation  or  IndlTidual  to  protect 
life  and  property  In  all  reasonable  ways, 
and  nnder  this  mle  was  it  not  the  duty  of 
appellant  to  so  conatract  its  turntable  as  to 
protect  even  trespassers  (if  one  entering 
thorenpon  waa  a  trespasser)  fnun  injury,  and 
Is  this  not  especially  true  when  it  is  ebown 
that  the  turntable  was  located  in  a  com- 
munity thickly  populated?  We  think  It  was. 
It  is  true  that  the  evidence  is  conflicting  as 
to  the  manner  of  construction  of  the  turnta- 
ble, but  the  Jury  passed  npon  that  question 
as  well  as  all  the  questions  ct  fact  submit- 
ted to  them,  and  we  do  not  feel  authorised 
to  disturb  their  findings. 

The  next  assl^mient  of  error  to  which  our 
■attention  is  called  by  appellant  is  that  "the 
court  erred  In  overruling  the  motion  of  de- 
fendant to  enter  a  Judgment  of  nonsuit 
against  plaintiff."  This  motion  was  presoit- 
ed  to  the  trial  court,  and  by  it  OTerruled. 
Thereafter  the  defendant  introduced  a  nom- 
ber  of  witnesses,  and  hence  did  not  stand 
upon  the  motion  and  order  of  the  court  over- 
ruling It  The  queatlcm  arises,  when  the  ap- 
pellant reftised  to  stand  on  the  order  of  the 
court  overruling  the  motion  for  a  nonsuit, 
and  thereaftOT  Introduced  evidcxice  In  the 
caae^  Is  not  all  the  evidence  In  the  case  be- 
fore us  for  review?  To  say  the  least,  under 
the  nde  laid  down  that*  where  thore  is  any 
legal  or  competent  evidence  to  support  a 
verdict,  a  motion  for  nonsuit  should  be  over- 
ruled, we  tblnk  the  rule  should  prevail  in 
this  case.  Our  attention  is  called  to  Bail- 
road  Co.  V.  Holt  40  Pac.  S6,  a  decision  of 
this  court.  The  qrllabus  says:  Whore  dam- 
age Is  claimed  £or  death  of  a  minor  child 
reason  of  the  negligence  and  carelessness  of 
defendant  it  most  afDrmatively  appear  from 
the  evidence  that  the  accident  resulted  from 
the  negligence  and  oirelessneas  of  the  defend- 
ant, and  that  the  imprudence  or  negligence 
of  the  plaintiff  did  not  contribute  to  the  re- 
.sult  This  Is  undoubtedly  the  correct  nil& 
In  that  case  a  child  was  drowned  Id  a  well 
"on  the  private  grounds  of  defendant  and 
remote  tram  any  street  or  sidewalk,  and  at 
the  time  of  the  accident  the  child  was  not 
traveling  on  any  public  street  or  sidewalk, 
bat  was  on  the  private  land  of  defendant, 
without  the  knowledge,  invitation,  or  consent 
of  defendant  Nor  Is  it  shown  that  the  de- 
fendant had  any  madilnery  or  other  improve- 
ments upon  said  lot  whatever  that  would  at- 
tract children  there."  It  was  also  shown 
that  the  well  had  been  frequently  covered 
with  planks  and  cord  wood,  and  the  danger 
thus  obviated,  bat  removed  by  campers,  etc. 
Our  attention  Is  next  called  to  McEachren  v. 
Balhwad  Co.  (Mass.)  23  N.  E.  2S1.  In  thU 
case  it  was  alleged  that  defendant  left  a 
freight  car  standing  oa  a  aide  track,  and 
Jeft  the  door,  which  it  knew  was  not  prop- 
erly attached  to  the  car,  to  remain  open  and 


unlocked,  knowhig  that  It  would  be  an  en- 
ticing object  to  children,  and  that  a  boy  11 
years  old  passing  by  saw  the  door  open,  and 
looked  in,  and  in  so  doing  carefully  touched 
the  door,  which  f^  uptm  him,  and  it  was 
held  to  stete  no  cause  of  action.  This  car 
was  only  temporarily  vtpoa  the  aide  track, 
likely  to  be  removed  at  any  time,  and  we  do 
not  think  the  rule  there  enunciated  appli- 
cable to  this  case.  In  Gurley  t.  Railroad  Co., 
98  Mo.  13,  10  8.  W.  G88,  a  boy  10  years  old, 
with  others,  entered  an  empty  box  car,  stand- 
ing npon  a  railroad  track,  which  was  being 
made  up  Into  a  train,  and  was  pushed  off  by 
one  of  his  companions  af  tw  the  train  was  in 
motion,  the  trainmen  having  no  knowledge  of 
thebr  presence,  and  it  was  held  he  cannot 
recover.  We  cannot  see  where  this  case  ap- 
plies to  the  case  at  bar.  Counsel  6Lt»  Rail- 
road T.  McLaughlin,  44  HL  216.1  We  find  no 
such  case  reported  In  that  volume.  In  Nolan 
V.  Bailrqad  Co.,  53  Conn.  4G1,  4  Atl.  106,  it  is 
held  that  the  question  of  negligence  is  a 
mixed  one  of  law  and  fact;  that  a  railroad 
should  always  be  diligent  to  prevent  acci- 
dents, but  owes  no  duty  as  such  to  run  ite 
trains  so  as  to  pravent  acddeots  to  persons 
unnecessarily  and  nnlawfully  on  ite  tradks. 
The  fact  that  a  child  is  but  seven  yea»  of 
age  does  not  create  a  duty  toward  him  on 
the  part  of  the  company  that  would  not  ottust- 
wise  have  existed.  The  care  which  plain- 
tiff must  have  nerdsed  to  be  free  from  the 
Impotetlon  of  contributory  negllgoice  is  rea- 
sonable care,  which  Is  that  degree  of  care 
which  may  reasonably  be  expected  from  a 
person  In  his  sitaation.  Railroad  Co.  v.  Bell, 
81  111.  76.  25  Am.  Rep.  269.  holds  that  where 
a  ttu*ntable  not  covered  with  planks  or  walled, 
except  where  the  rails  of  the  switch  tutw- 
sected,  was  constructed,  not  near  to  any  pub- 
lic street  or  place  where  the  public  were  In 
the  habit  of  passing,  but  In  an  isolated  place, 
and  a  boy  was  seriously  Injured  while  he, 
with  others,  was  turning  and  riding  npon  it, 
it  also  appearing  It  was  latched,  hut  not  lock- 
ed, that,  in  view  of  the  Isolated  position  of 
the  table,  the  railway  company  was  not  guilty 
of  such  negligence  as  to  render  It  liable.  See 
Boland  T.  Railroad  Co.,  36  Mo.  484;  Bran- 
som's  Adm'r  v.  Labrot,  81  Ky.  638,  50  Am. 
Rep.  1^;  Powers  v.  Harlow,  53  Mich.  507, 
19  N.  W.  257,  51  Am.  Rep.  154;  Meeks  v. 
Railroad  Co.,  66  Gal.  513,  38  Am.  Rep.  67; 
Ralh>oad  Co.  v.  B^tzslmmons,  22  Kan.  686, 
81  Am.  Rep.  203;  Keffe  v.  Railway  Co...  21 
Minn.  207,  18  Am.  Rep.  893;  Railroad  Co.  t. 
Stout.  17  Wall.  657,  21  L.  Ed.  745;  Barrett  v. 
Southern  Pac.  Co.,  91  Cal.  296,  27  Pac.  666. 
26  Am.  St.  Rep.  186;  Railway  Co.  v.  Bailey, 
11  Xeb.  332,  9  N.  W.  50. 

The  next  question  urged  by  appellant  is 
that  respondent  was  negligent  and  Imprudent, 
and  thereby  contributed  to  the  accident  com- 
plained of,  and  that  It  affirmatively  appears 
from  the  testimony  of  respondent  that  aucb 
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negligence  and  imprudence  bsrs  a  recoTety, 
aiid  bence  tbe  motion  for  nonsuit  should  ttave 
been  sustained.  A  review  of  the  evidence 
discloses  that  the  turntable  was  constructed 
□ear  the  village  of  Salubrla;  that  tents  were 
close  by,  in  which  people  lived;  it  was  close 
to  the  public  highway,  and  near  tbe  ball 
ground;  that  there  were  no  danger  signs  or 
warnings  to  "keep  ofT';  that  people  were  in 
tbe  habit  of  using  it;  that  It  was  fastened 
with  a  slot  or  piece  of  board  2x4  inches,  2 
feet  long,  -and  that  it  was  dangerous,  as 
shown  by  the  testimony  of  witness  St.  Cyr; 
that  respondent  went  there  on  the  day  of  the 
accident  with  his  wife  and  the  deceased; 
that  after  remaining  in  the  wagon  awhile  be 
got  out,  and  engaged  in  the  game  of  ball, 
leaving  his  wife  and  the  deceased  In  the 
wagon;  that  the  child  got  out  of  tbe  wagon, 
got  upon  tbe  turntable,  and  received  tbe  in- 
jury which  caused  its  death.  The  father  and 
mother  saw  other  people  upon  the  turntable 
at  the  time  or  Just  before  the  injury.  Did 
they  contrlbate  to  the  injury  by  their  care- 
lessness or  negligence  under  such  circum- 
stances, and  was  It  a  question  of  fact  for  the 
Jury  to  determine?  We  are  of  the  opinion 
that  It  was,  and  the  motion  for  a  nonsuit  was 
properly  overruled.  Deering,  Keg.  g  403; 
Carter  v.  Oil  Co.,  34  S.  C.  211,  13  S.  E.  419, 
27  Am.  St.  Rep.  815;  Deans  v.  Railroad  Co., 
107  X.  C.  686,  12  S.  E.  77,  22  Am.  St,  Rep. 
802;  Xhoresen  v.  Railway  Co.,  87  Wis.  597, 
58  N.  W.  1051.  41  Am.  St.  Bep.  61 

The  next  qnestton  urged  Is  that  the  court 
erred  In  refusing  to  instruct  the  Jury  to  re- 
turn a  verdict  in  favor  of  appellant,  and  cites 
Thomas  v.  Irrigation  Co.,  63  Pac.  596.  Thia 
case  holds  that  wbea  an  action  is  brought  to 
recover  damages  for  tbe  negligent  and  care- 
less construction  and  maintenance  of  a  foot 
bridge,  and  tbe  evidence  wholly  falls  to  estal>- 
IlBh  the  allegations  of  tbe  complaint  In  that 
regard,  the  Judgment  for  plaintiff  must  be  re- 
versed; also  when  there  is  no  substantial 
conflict  In  tbe  evidence,  and  tbe  verdict  of  the 
Jury  is  contrary  to  such  evidence,  a  Judg- 
ment based  upon  said  verdict  will  be  reversed 
upon  appeal.  We  think  this  opinion  correct- 
ly states  the  law,  but  tbe  facts  in  that  case 
and  the  one  at  bar  differ  Yery  materially,  as 
we  construe  tbe  record  In  the  case  at  bar 
and  the  facts  in  that  case.  We  do  not  think 
the  evidence  shows  that  appellant  was  blame- 
less In  the  construction  and  maintenance  of 
the  turntable.  On  the  other  band,  we  think 
It  establishes  that  the  appellant  was  careless 
and  negligent  in  tbe  construction,  and  espe- 
cially the  maintenance  of  the  turntable.  In 
that  It  did  not  bare  proper  and  sufficient  ap- 
pliances for  fastening  the  turntable,  and  that 
it  had  no  danger  signs  or  anything  to  warn 
the  people  to  keep  off,  and  when  we  consider 
the  public  place  on  which  it  was  constructed, 
and  the  fact  that  It  was  frequented  by  tbe 
people  in  that  community,  It  was  tbe  duty 
of  appellant  to  take  every  precaution  to  warn 
people  of  the  danger  of  going  upon  or  riding 


thereon,  even  though  It  be  a  trespass  to  do  so. 

Appellant  complains  that  tbe  damages  were 
excessive,  and  that  the  verdict  should  bare 
been  set  aside,  and  a  new  trial  awarded  on 
this  ground,  If  no  other.  We  cannot  agree 
with  this  contention.  Tbe  evidence  shows 
that  the  child  was  a  stout,  healthy  child,  with 
ordinary  faculties,  and  less  than  five  years  of 
age.  Plaintiff  asked  for  fS.OOO  damages,  and 
the  Jury  awarded  him  $2,000,  and  we  see  no 
good  reason  why  this  court  should  disturb 
tbe  Judgment  of  the  lower  court  upon  tbe 
showing  made  by  appellant.  An  inspection  of 
the  entire  record  and  the  autnorlties  dted  by 
both  appellant  and  respondent  does  not  Jus- 
tify us  in  saying  that  appellant's  motion  for 
a  new  trial  should  have  been  sustained. 

The  judgment  of  the  lower  court  la  affirm- 
ed. Costs  to  respondent. 

QUARI.es,  C.  J.  I  concur  In  the  oondo- 
sion  reached  in  this  case,  and  agree  with  the 
reasoning  of  my  associate  who  has  written 
the  main  opinion,  and  think  tbe  authorities 
fully  sustain  the  conclusion  reached.  I  hare 
carefnlly  read  and  reread  the  evidence  in  this 
case.  In  my  opinion,  the  claim  of  tbe  appel- 
lant that  the  death  of  the  deceased  child  Is 
attributable  to  contributory  negligence  on  the 
part  of  the  plaintiff  is  not  sustained  by  the 
evld^ce.  The  plaintiff  testified  that  he  went 
with  his  family  to  Cambridge  to  witness  a 
game  of  baseball;  that  be,  his  wife  and  chil- 
dren, and  tbe  hired  man  remained  in  his  wag- 
on for  awhile  before  tbe  game  commenced: 
that  be  was  chosen  to  play  on  one  side,  and 
left  his  wagon  and  engaged  In  tbe  game: 
that  be  did  not  permit  the  deceased,  a  twy 
less  than  five  years  old,  to  leave  the  wagon: 
that  while  he  was  playing  ball  he  beard 
some  children  laughing  and  making  a  noise, 
and  looked  back  of  where  he  was  standing, 
and  saw  about  25  children  playing  on  th** 
turntable,  and  thought  he  recognized  his  lit- 
tle tK>y  among  them,  and  then  started  to  the 
wagon,  when  Immediately  be  heard  his  wife 
screaming,  and  saw  a  lad  carrying  his  little 
son,  and  went  to  bim,  and  found  him  crush- 
ed and  so  injured  that  be  died  about  three 
hours  afterwards;  that  be  did  not  know  up 
to  that  time  the  dangerous  nature  of  tum- 
tabies.  There  was  evidence  contradlctoir  O 
the  statements  of  plaintiff,  but  It  is  apparent 
that  tbe  Jury  were  authorized  to  and  did  be- 
lieve and  accept  the  statements  of  the  plain- 
tiff as  true.  I  am  not  in  sympathy  with  the 
idea  that  It  is  the  duty  of  a  parent  to  keei» 
his  child  in  sight  all  of  the  time,  and  hold  it 
by  the  hand,  In  order  to  protect  It  from  un- 
suspected dangers.  Nor  can  I  give  my  assent 
to  tbe  establishment  of  a  rule  which  would 
preclude  a  recovery  in  cases  like  the  one  be- 
fore us,  because  forsooth  a  parent  could  have 
prevented  tbe  Injury  by  kee^dng  bis  child  at 
home  or  imprisoned  in  some  way  se>  Uiat  be 
could  not  go  upon  a  highway  and  witness 
games  of  sport  and  Indulge  In  other  Innocent 
amusements.   If  the  plaintiff  knowingly  sent 
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Ills  little  son  Into  danger,  or  knowingly  per- 
mitted him  to  go  upon  the  turntable  knowing 
It  to  be  dangerous,  he  could  not  and  sbould 
not  recover  in  this  case. 

Tne  turntable  in  question  was  a  dangerous 
Instrument,  insecurely  fastened,  in  Its  very 
nature  attractive  to  children,  was  located  In 
a  public  place,  and  tbe  agents  and  employ6s 
of  tbe  defendant  corporation  knew  Its  danger- 
ous character,  and  knew  that  It  was  fre- 
quented by  people  In  tbe  vicinity  and  used  by 
them  for  amusement.  Tbe  construction  of 
tbe  machine  was  such  that  the  distance  be- 
tween It  and  the  frame  in  which  It  revolved 
was  greater  on  cne  side  than  on  the  other, 
BO  much  so  that  tbe  Umb  of  a  person,  and 
the  body  of  the  deceased,  could  be  caugbt  be- 
tween the  table  and  tbe  frame  around  it. 
This  fact,  and  the  fact  that  childrt'u  could 
revolve  It.  made  It  so  dangerous  that  It  be- 
came tbe  duty  of  the  defendant  to  keep  it  so 
secured  that  it  would  be  safe.  It  would 
no  more  difficult  or  inconvenient  to  keep  this 
turntable  locked  than  it  Is  to  keep  a  switch 
which  Is  in  constant  use  locked.  It  Is  usual. 
If  not  universal,  f<:r  railroad  companies  to 
keep  switches  which  are  in  constant  use 
locked.  Tbe  use  of  a  lock  upon  this  turnta- 
ble would  have  prevented  tbe  accident,  and 
tbe  failure  of  the  defendant  to  so  secure  the 
said  turntable  is  negligence.  My  attention 
baa  been  called  to  the  decision  In  Edglngton 
V.  Railroad  Cd.,  90  N.  W.  05,  recently  decided 
by  the  supreme  court  of  Iowa,  and  which  Is 
directly  in  point  where  all  of  the  authorities 
that  support  the  conclusion  reached  In  this 
case,  as  well  as  those  opposed,  are  carefully 
reviewed. 

SUrXIVAN,  J.  I  dissent  from  tbe  conclu- 
sion reached  by  my  associates.  Tbe  deceas- 
ed cbUd  was  taken  by  its  parents  to  witness 
a  game  of  baseball.  The  father  entered  the 
game,  and  lett  the  child  in  the  wagon  with 
the  mother  and  older  children.  It  also  ap- 
pears that  said  turntable  was  locked  with  a 
piece  of  wood  2x4  Inches,  and  from  16  to  24 
Inches  long,  and  some  meddler  had  removed 
It  Had  it  been  left  as  tbe  appellant  left  it 
the  accident  could  not  have  occurred.  It  also 
appears  that  the  older  brother  or  brothers  of 
the  deceased  child  were  revolving  the  turnta- 
ble when  the  accident  occurred.  The  rule 
laid  down  by  my  associates  charged  the  duty 
of  protecting  children  upon  every  member 
of  the  community  except  upon  their  parents, 
which  I  do  not  believe  to  be  the  correct  TOle. 

Ihe  Judgment  ought  to  be  reversed. 


(12  Okl.  126) 

McMAHAN  T.  NORICK. 

(Supreme  Com-t  of  Oklahoma.   July  18,  1002.) 

CONTINUANCE— DISCRETION    OF  COURT— AB- 
SENCE OF  PARTT. 

1.  It  is  the  settled  law  of  this  court  that  an 

npplicHtioii  for  a  continniuK'e  is  addressed  to 
the  Konnd  diHcrctitm  of  tiie  trial  court,  nod  that 
the  granting  or  refusing  to  grunt  a  continuance 


will  not  be  regarded  as  reversible  error  by  this 
court  unless  it  clearly  appears  that  there  was 
an  abuse  of  discretion. 

2.  Our  Civil  Code  provides  that  the  court 
may,  for  good  cause  shown,  continue  an  action, 
at  any  stage  of  the  proceedings,  upon  such 
terniR  as  may  be  jiiftt. 

3.  Where  an  Rpplication  for  a  continuance  is 
made  on  the  ground  of  the  absence  of  a  party 
to  the  action,  and  it  is  shown  by  the  affidavit 
of  such  party's  physician  that  she  is  unable  to 
attend  the  trial  on  acootiiit  of  serious  sickness, , 
and  such  affidavit  of  the  physician  is  corrobo- 
rated by  the  attorney  for  the  party  setting 
forth  in  such  affidavit  that  the  party  Is  a  ma- 
terial witness  in  her  own  behalf,  and  that  her 
presence  is  necessary  for  the  purpose  of  assist- 
ing counsel  to  properly  present  her  cause,  and 
it  appearing  that  such  application  for  a  con- 
tinuaace  was  made  in  good  faith,  and  not  for 
the  purpose  of  vexation  or  delay,  but  that  jus- 
tice may  be  done,  held  to  be  an  abuse  of  dis- 
cretion to  deny  the  application  for  a  continu- 
ance, which  will  require  a  reversal  of  the  caas& 

(Syllabus  by  the  Court.) 

Error  from  district  court  Garfield  county; 
before  Justice  John  L.  McAtee. 

Action  by  John  W.  Norick  against  Carrie 
3.  Norick,  who  Sles  cross  petition  against 
Ella  McMaban.  Judgment  for  defendant 
Xorick.  aud  defendant  Mcllahan  brings  error. 
Reversed. 

Blandlng  &  Sturgls,  for  plaintiff  In  error. 
C.  J.  West,  for  defendant  Id  error. 

HAINEH,  J.  This  was  an  action  for  di- 
vorce brought  by  John  W.  Norick  against 
Carrie  3.  Norick  In  the  district  court  of  Gar- 
field county.  The  defendant,  Carrie  J.  Nor- 
ick, filed  an  answv  and  cross  petition  al- 
leging sereral  grounds  of  divorce,  and  in 
which  case  she  also  made  tiie  plaintiff  in 
error.  Ella  McHahnn,  a  party  to  tbe  action; 
alleging  that  the  said  Ella  McMaban  beld 
the  title  to  certain  real  estate  In  the  city 
of  Enid  In  trust  for  the  plaintiff,  John  W. 
Norick,  and  that  said  property  had  been 
conveyed  to  the  plaintiff  in  error  without 
consideration,  and  In  fraud  of  the  rights  of 
the  defendant  in  error.  Tbe  plaintiff  in  er- 
ror. In  answer  to  the  cross  petition  of  the 
defendant  in  error,  alleged  l^t  said  prop- 
erty was  conveyed  to  her  for  a  vaioable  con- 
sideration, and  in  satisfaction  of  an  indebt- 
edness which  was  due  ber  from  the  plaintiff, 
and  further  denied  each  and  all  the  mate- 
rial allegations  in  defendant's  cross  peti- 
tion so  far  as  they  related  to  her.  Upon  the 
Issnes  thus  framed  the  cause  was  tried  by 
tbe  court  and  Judgment  rendered  in  favor 
of  the  defendant  in  error  upon  her  answer 
and  cross  petition.  From  this  Judgment 
the  plaintiff  in  error  brings  the  case  here 
for  review. 

The  first  error  of  which  the  plaintiff  in 
error  complains  In  that  the  court  erred  in 
refusing  to  grant  a  continuance  of  the  cause. 
The  application  for  a  continuance  was  made 
under  section  828  of  our  Civil  Code,  which 
provides  as  follows:  *The  court  may,  for 
good  cause  shown,  continue  an  action  at  any 
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stage  of  the  proceedings,  upon  such  terms 
as  may  be  Juat  When  a  continuance  Is 
granted  on  account  of  the  absence  of  evi- 
dence, it  shall  be  at  the  cost  of  the  party 
making  the  application,  unless  the  court  oth- 
erwise order."  This  application  was  based 
upon  the  ground  that  the  plaintiff  In  error 
was  sick  and  unable  to  attend  court.  It 
was  supported  by  the  affidavit  of  the  attend- 
ing physician  and  by  the  affidavit  of  coun- 
sel for  plaintiff  in  en'or.  The  affidavit  of 
the  physician  stated  that  the  plaintiff  in 
error  was  in  a  condition  of  pregnancy,  which 
had  progressed  for  a  period  of  over  seven 
months;  that  at  said  time  she  was  afflicted 
with  a  case  of  acute  cystitis;  and  that  her 
condition  was  such  that  she  could  not  at* 
tend  court  on  the  Ist  day  of  December, 
1900,  the  day  that  this  case  was  set  for 
crial.  The  physician  further  testified  that 
it  wcuid  not  be  advisable  for  her  to  at- 
tempt to  attend  court  during  said  term, 
which  he  was  informed  closed  on  December 
17,  1900.  The  attorney  for  plalntlCE  In  error- 
testified  that  he  could  not  proceed  with  the 
trial  of  said  cause,  on  account  of  the  ab- 
sence of  the  plaintiff  In  error,  who  was  one 
of  the  defendants  In  said  cause,  and  a  mate- 
rial witness  In  her  own  behalf.  The  facta 
to  which  she  would  testify  were  then  fully 
set  forth  in  the  affidavit;  and  It  was  fur- 
ther stated  In  said  affidavit  that  the  said 
facts  could  not  be  proven  by  any  other  wit- 
ness, and  that  counsel  could  not  safely  pro- 
ceed with  the  trial  of  said  cause  w^lthout  the 
presence  of  the  plaintiff  in  error  to  aid  him 
In  properly  presenting  the  case  to  the  court, 
and  that  said  application  was  made  In  good 
faith,  and,  If  said  cause  was  continued  until 
the  next  term  of  court,  the  attendance  of 
said  plalntllf  In  error  could  be  procured. 
This  showing  was  made  on  Novemljer  30, 
1000;  the  cause  having  been  set  for  trial 
on  December  1,  1900.  No  counter  showing 
was  made  by  the  plaintiff  or  by  the  defend- 
ant in  error.  The  court  overruled  the  ap- 
plication for  a  continuance,  to  which  the 
plaintiff  In  error  duly  excepted,  and  assigns 
as  error  here.  It  Is  a  settled  rule  of  law 
that  an  application  for  a  continuance  la  ad- 
dressed to  the  sound  discretion  of  a  trial 
court,  and  that  the  granting  or  refusal  to 
grant  a  continuance  will  not  be  reversed  by 
an  appellate  court  unless  It  clearly  appears 
that  there  is  an  abuse  of  discretion.  We 
think  that  the  showing  In  this  case  was  suf- 
ficient to  entitle  the  plaintiff  to  a  continu- 
ance of  the  case,  and  that  It  was  an  abuse 
of  discretion  to  refuse  to  grant  it.  In  this 
case  the  affidavit  of  the  physician  shows 
that  the  plaintiff  In  error  was  physically  un- 
able to  attend  the  trial.  The  affidavit  of  her 
attorney  shows  that  she  was  not  only  a  ma- 
terial witness  In  her  own  behalf,  but  that 
her  presence  was  necessary  for  the  purpose 
of  aiding  her  attorney  in  a  proper  presenta- 
tion of  the  cause.  It  Is  true  that  the  de- 
fendant in  error  consented  that  the  affidavit 


of  the  plaintiff  in  error  may  be  treated  as 
her  deposition,  but  this  fact  did  not  satisfv 
the  law.  The  plaintiff  In  error  had  a  right 
to  be  present  when  she  was  able  to  attend 
court,  and  not  only  testify  in  her  own  be- 
half, but  to  assist  counsel  in  the  presenta- 
tion of  said  cause.  The  supreme  court  of 
California,  in  Jaffe  v.  LDlenthal,  101  Cal. 
175,  35  Pac.  636,  In  passing  upon  this  ques- 
tion, said:  "It  seldom  happens  that  a  trial 
can  be  properly  had  In  the  absence  of  the 
plaintiff,  even  where  he  Is  disqualified  as  a 
witness,  especially  where  It  is  to  be  tried 
upon  oral  testimony.  With  all  the  care  that 
can  reasonably  be  taken  by  both  attorney 
end  client,  some  matter  of  vital  Importance 
Is  liable  to  be  overlooked  by  them  until  the 
trial  calls  It  to  the  recollection  of  the  plain- 
tiff, and  this  Is  especially  true  In  relation  to 
matters  purely  in  rebuttal.  It  Is  the  right 
of  parties  to  be  present  at  the  trial  of  their 
cases.  This  right  may  be  waived,  and 
should  be  held  to  be  waived  where  the  ab- 
sence of  the  party  is  voluntary,  and  under 
circumstances  which  ought  not  to  induce  a 
reasonable  man,  having  a  due  regard  for 
the  rights  and  Interests  of  others  and  of  the 
public,  all  of  whom  are  Interested  In  the  doe 
and  prompt  administration  of  justice,  to  ab- 
sent himself.  So  far  as  the  want  of  prepa- 
ration on  the  part  of  the  attorney  is  con- 
cerned, the  most  laborious  and  painstaking 
preparation  on  his  part  would  not  have  pre- 
vented the  sickness  and  absence  of  his 
client;  nor  does  It  appear  that.  If  the  plain- 
tiff had  not  been  sick,  the  necessary  prepa- 
ration could  not  have  been  made  after  the 
cause  was  set  for  trial." 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  district  court  of  Garfield  coun- 
ty la  reversed,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial.  All  the  juF- 
tlces  concurring,  except  IRWIN,  J.,  absent 


02  ou.  m) 

McQUISTON  T.  WALTON. 

(Supreme  Court  of  Oklahoma.   Jaly  18,  1902.) 

PORCIBLB  ENTRY  — LAND  DEPARTMENT  —  Tl- 
TLB  TO  LAND-HOHBSTEAD  CIAUCAmiS. 

1.  Where  the  land  departmrait  has  finally  de- 
termined the  rights  of  adverse  claimants  to  a 
tract  of  public  land,  the  successfol  claimant, 
who  has  the  homestead  entry,  is  entitled  to 
the  possession  of  the  land,  and  forable  de- 
tainer is  a  proper  remedy  to  Invoke  asainst  one 
who  refnses  to  surrender  and  forcibly  with* 
holds  possession. 

2.  The  courts  will  carry  into  effect  the  df- 
clsioDs  of  the  officers  of  the  land  departmeit, 
and  protect  the  possessory  rights  of  the  snc- 
ressfiil  litigant,  so  long  as  the  title  remafaw  ia 
the  United  States. 

3.  Title  cannot  be  determined  in  this  cl&» 
of  actions,  nor  will  the  courts  permit  an  im- 
proper plea  setting  ap  title  to  devest  them  of 
jurisdiction  and  deprive  the  claimant  of  the 
right  to  the  remedy  given  him  by  statute. 

4.  The  courts  of  law  cannot  withhold  relief 
from  one  entitled  to  it,  in  order  to  enablf  bis 
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adversary  to  eouttmct  the  defenses  for  a  proa- 
pentlre  attack  when  favorable  conditions  shall 
arise. 

5.  It  is  settled  by  a  long  line  of  declalona 
that  a  coui-t  will  not  inquire  into  the  qualifica- 
tions of  homestead  claimants  until  after  the 
title  has  pass».'d  from  the  United  States,  but 
before  title  has  passed  the  courts  will  inquire 
into  the  status  of  parties  as  determined  by 
the  land  department  sufltciently  to  determine 
and  furnish  protection  for  their  possessory 
rights. 

(Syllabus  by  the  Courts 

Brrcn:  from  strict  court;  Kay  connty;  be- 
fore Justice  Bayard  T.  Hainer. 

Action  by  Benjambi  F.  Walton  against  Si- 
meon L.  McQalston  before  a  Justice.  Judg- 
ment  for  plaintiff  was  afflrated  in  the  district 
court,  and  defendant  brings  error.  Affirmed. 

S.  H.  Harris,  for  plalntlfl  In  error.  Ban- 
aom  St  Bailey,  for  defendant  in  error. 

BURFOBD,  C.  J.  This  Is  an  action  in  forci- 
ble detainer,  originally  commenced  before  a 
Justice  of  the  peace  In  Kay  connty.  Tbe  plain- 
tiff below,  Benjamin  F.  Walton,  recovered 
Judgment  in  the  Justice  court  McQuiston  ap- 
pealed to  tbe  district  court  of  Kay  connty,  and 
tbe  case  was  there  tried  to  the  court  by  con- 
sent of  parties,  and  Judgment  again  pronoun- 
ced In  f&vor  of  Walton,  from  which  appeal  Is 
taken  to  this  court. 

The  record  presents  tint  one  qneatlon.  Tba 
defendant  below,  McQuIsttai,  admits  that  he 
and  plalntlfl  w»e  both  dalmants  before  Ok 
land  department  for  the  same  tract  of  land, 
and  that  their  claims  have  been  finally  deter- 
mined In  tbe  land  department  In  favw  of 
Walton,  and  that  the  title  la  yet  In  the  United 
States;  but  he  alleges  that  the  officers  of  tbe 
land  department  misapiOted  the  law,  and  that 
he  is  entitled  to  acquh«  title  to  the  land,  and 
intends  brlni^ng  his  action  in  a  court  ik  eq- 
uity to  declare  the  patentee  a  trustee  for  him, 
and  establish  a  resulting  trust,  as  soon  as 
Walton  shall  make  final  proof  and  acquire 
the  legal  title.  The  question  of  title  cannot 
be  tried  In  this  action,  nor  can  the  courts  deal 
with  the  question  of  title  as  between  adverse 
idalmants  so  long  as  the  fee  rests  In  the  Unit- 
ed States.  Under  the  homestead  laws  of  the 
United  States,  the  homestead  entryman  Is  en- 
titled to  the  exclusive  possession  of  the  land 
as  against  a  claimant  whose  rights  have  been 
adversely  and  finally  determined  by  the  offi- 
cers of  the  land  department.  It  la  the  duty 
of  the  courts  to  give  effect  to  the  decisions  of 
tbe  officers  of  the  land  department-  of  the 
United  States,  and  protect  the  poHwasory 
rightii  of  those  who  have  been  determined  to 
be  entitled  to  the  same.  If  tbe  law  works  a 
hardship,  or  results  In  a  loss  of  the  prospective 
rights  of  any  claimant,  then  such  condition 
is  a  proper  subject  for  legislation,  and  not  for 
Judicial  cognizance.  Forcible  detainer  is  tbe 
remedy  jirovlded  by  law  for  obtaining  posses- 
sion of  lands  detained  from  another,  without 
right.  Tbe  right  of  possession  is  all  that*  la 
Involved,  and  the  question  of  title  cannot  be 
brought  into  such  an  action  In  such  manner 


as  to  devest  the  court  oC  Its  Jurisdiction  and 
deprive  the  plaintiff  of  tbe  remedy  given  him 
by  statute.  Under  the  pleadings  and  evidrace 
In  this  case  the  Judgment  of  the  court  could 
not  have  been  oflierwlBe. 

The  Judgment  of  the  district  court  of  Kay 
county  Is  affirmed,  at  the  costs  of  the  plain- 
tiff In  error.  All  the  Justices  concurring,  ex- 
cept HAINEB,  J.,  who  tried  the  case  below, 
not  Bitting,  and  IRWIN,  J.,  absent 


(U  Okl.  121) 

BROWN  V.  HABTSHORK. 

(Supreme  Court  of  Oklahoma.   July  18,  1002.) 

FORCIBLB  ENTRT—ISaUES— TITLE  TO  LANI>- 
APFBAI^FOSSBSSION'— EVIDENCB— 
PDBUG  LAJ4DS. 

1.  In  actions  of  tordbla  entry  and  detainer 
or  forcible  detainer,  the  title  to  real  estate 
cannot  be  put  in  issue  or  litigated.  The  right 
to  pofisession  is  the  only  Issue  that  can  he  oe- 
tennined,  and  on  appeal  to  the  district  court 
the  jurisdiction  is  appellate,  and  not  origiDal, 
and  only  such  Issues  as  are  within  the  Juris- 
diction of  a  justice  of  the  peace  can  be  llti" 
gated  or  determined. 

2.  Tbe  thing  In  dispute  in  actions  of  forci- 
ble detainer  and  forcible  entry  and  detainer 
Is  not  the  title  to  the  real  estate,  nor  the  right 
to  acqulra  title,  but  the  mere  right  to  its  pos- 
session. It  the  title  or  right  to  title  becomes 
inrolred,  it  Is  aa  an  incident  only,  and  not  as 
the  main  subject  of  the  controversy.  Title 
and  evidences  of  title  may  be  introduced  in 
evidence,  and  considered  on  the  trial  of  such 
causes,  for  the  purpose  of  determining  the 
claim  to  the  right  of  possession. 

3.  Where  two  parties  have  been  claimants 
to  o  tract  of  public  land,  and  the  adverse 
claims  have  been  finally  disposed  of  in  the 
land  department,  and  tbe  successful  claimant 
has  made  his  homestead  entry,  such  entzyman 
Is  then  entitled  to  the  oudisturbed  possesion 
of  the  land  as  a^lnst  the  defeated  claimant, 
and  the  courts  will  inquire  into  the  possessory 
rights  sufBdently  to  give  effect  to  the  decisions 
of  the  land  department  until  the  title  has  pass- 
ed from  tbe  United  States,  and  forcible  detain- 
er la  a  proper  remedy  to  obtain  possession 
where  the  defeated  claimant  refuses  to  sur- 
render possession,  and  forcibly  detains  the 
same. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Kay  connty;  be- 
fore Justice  'Bayard  T.  Hainer. 

Action  by  Charles  0.  Hartshorn  against 
Henry  Brown.  Judgment  for  plaintiff  before 
a  justice  was  affirmed  in  the  district  court, 
and  defendant  brings  ^ror.  Affirmed. 

Fancoast  &  Bowles,  for  plaintiff  In  error. 

BURFORD,  C.  J.  The  defendant  in  error, 
Charles  C.  Hartshorn,  brought  bis  action 
before  a  justice  of  the  peace  In  Kay  county 
against  the  plaintiff  In  error,  Henry  Brown, 
to  recover  possession  of  certain  real  estate, 
which  he  alleged  the  said  Brown  unlawfully, 
forcibly,  and  wrongfully  occupied  and  detain- 
ed from  him.  The  bill  of  particulars  alleg- 
ed ownership  In  the  plaintiff,  but  the  action 
was  purely  one  in  forcible  detainer  for  pos- 
session.  Brown  filed  a  general  denial,  and 
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also  In  a  lengtby  answer  alleged  that  the 
real  estate  vras  public  land,  and  tliat  both 
he  and  the  plaintiff  were  claiming  It  as  a 
homestead.  It  appears  from  this  answer 
that  the  right  to  the  land  has  been  the  sub- 
ject ot  controversy  between  the  parties  to 
this  action  before  all  the  tribunals  of  the 
land  department,  and  finally  determined  and 
disposed  of  by  the  secretary  of  the  Interior, 
and  that  at  the  time  of  bringing  this  action 
Hartshorn -'had  the  homestead  entry,  and 
was  lirlDg  upon  and  occupying  all  of  the 
quarter  section,  except  about  five  acres;  that 
Brown  was  occupying  this  five  acres,  and 
refused  to  vacate  It  after  proper  notice.  Aft- 
er trial  and  judgment  before  the  justice  of 
the  peace,  the  cause  was  appealed  to  the 
district  court,  and  there  tried  to  the  court 
without  a  Jury,  and  judgment  rendered  in 
Cavor  of  Hartshcm,  the  plaintiff  below. 
From  this  Judgment  Brown  appeals  to  this 
court. 

The  contention  of  plaintiff  in  error  Is  that 
the  officers  of  the  land  department,  who  de- 
termined the  issues  adversely  to  him  in  the 
contest  case,  misconstrued  the  law,  and  com- 
mitted errors  of  law,  by  reason  of  which  he 
was  wrongfully  deprived  of  his  right  to  ac- 
quire title  to  said  land,  and  that,  as  it  Is  his 
purpose  to  bring  an  action  to  have  a  result- 
ing trust  declared  as  soon  as  Hartshorn  pro- 
cures a  patent,  he  should  be  permitted  to  oc- 
cupy a  portion  of  the  land  until  he  can  bring 
such  action. 

It  has  been  repeatedly  held  that  the  action 
of  forcible  detainer,  as  provided  by  our  stat- 
ute, is  purely  a  possessory  action,  and  that 
questions  of  title  or  right  to  title  cannot  be 
determined  In  such  actions.  If  title  Is  Involv- 
ed, It  Is  only  as  an  Incident,  and  may  be  in- 
quired into,  for  the  purpose  of  determining 
who  has  the  right  to  possession.  McDonald 
V.  Stiles,  7  Okl.  327.  54  Pac.  487;  Packing  Co. 
V.  Howe,  62  Kan.  587,  64  Pac  42;  McClaIn  v. 
Jones,  60  Kan.  639,  57  Pac.  500;  Conaway  v. 
Gore,  27  Kan.  122;  McNamara  t.  Culver,  22 
Kan.  661. 

The  only  Issue  the  court  could  determine 
in  this  ease  was  whether  the  plaintiff,  Harts- 
horn, was  entitled  to  the  possession  of  the 
land  In  controversy  at  the  time  of  bringing 
his  action,  and  whether  tlie  defendant.  Brown, 
forcibly  kept  him  out  of  possession.  It  was 
admitted  that  Hartshorn  had  the  homestead 
entry;  that  the  land  department  had  finally 
disposed  of  the  contest  before  Its  tribunals; 
that  Brown  was  forcibly  withholding  from 
Hartshorn  the  possession  of  about  five  acres 
of  the  tract  In  dispute.  Under  these  facts, 
we  think  the  court  committed  no  error  in  ren- 
dering judgment  of  restitution.  This  court 
has  repeatedly  held  that  where  two  parties 
have  been  claimants  to  a  tract  of  public 
land,  and  the  adverse  claims  have  been  final- 
ly disposed  of  In  the  land  department,  and 
the  successful  claimant  has  been  permitted 
to  make  homestead  entry,  such  entryman 
thea  becomes  entitled  to  the  undisturbed  pos- 


session of  the  tract  as  against  the  unsuccess- 
ful claimant,  and  such  unsuccessful  claim- 
ant, by  refusing  to  vacate  the  land,  and  con- 
tinuing to  occupy  the  same,  becomes  a  tres- 
passa:.  and  his  possession  Is  wrongful;  and 
the  courts  will  give  effect  to  the  deolsions  of 
the  land  department  so  long  as  the  title  is  hi 
the  United  States.  "Woodruff  v.  "Wallace,  3 
Okl.  355,  41  Pac.  357;  Reaves  v.  Oliver,  3 
Okl.  62.  41  Pac.  353;  Barnes  v.  Newton,  5 
Okl.  428,  48  Pac.  190.  49  Pac.  1074;  Cox  t. 
Garrett,  7  Okl.  375,  54  Pac.  546;  Calhoun  v. 
McComacb,  7  Okl.  347,  54  Pac.  493;  GIjvct 
V.  Swartz.  8  Okl.  642,  58  Pac.  943;  McDonald 
V.  Brady,  9  Okl.  660,  60  Pac.  509;  Barnett  t. 
Ruyle,  9  Okl.  635,  60  Pac.  243.  "We  see  nn 
reason  why  one  who  has  been  determined  by 
the  proper  tribunal  rightfully  entitled  to  the 
possession  of  a  tract  of  public  land  should  be 
forcibly  kept  out  of  possession  by  one  whn 
proiroses  at  some  future  time  to  wage  a  suit 
against  him  to  determine  the  correctness  of 
such  determination.  Forcible  detainer  was 
the  proper  remedy  in  this  action  to. determine 
the  right  to  immediate  possession.  Nothing 
else  was  involved,  and  no  other  questions 
could  be  determined.  The  answer,  and  the 
evidence  offered  In  support  of  the  answer,  at- 
tempted to  put  In  Issue  and  have  determiDe>l 
the  right  to  the  title,  which  could  not  be  done 
In  a  purely  possessory  action. 

The  question  argued  by  counsel  aa  to  the 
qualifications  of  Brown  to  make  homestead 
entry  cannot  be  determined  In  this  action. 

No  error  was  committed  by  the  district 
court  of  which  the  plaintiff  in  error  can  com- 
plain, and  the  Judgment  Is  affirmed,  at  the 
costs  of  plaintiff  In  error.  All  the  Justices 
concurring,  exc^t  HAINER,  J.,  who  tried 
the  case  bdow,  not  sitting,  and  IBWIX,  J., 
absent. 


US  Okl.  ») 

SOUTHEIRN  KANSAS  RY.  CX>.  et  aL  t. 
OKLAHOMA  CITY  et  al. 

(Supreme  Court  of  Oklahoma.   Joly  18,  1902.) 

EMINENT  DOMAIN  — COMPENSATION  — PROCB- 
DURB^RAILROAD  RIGHT  OF  WAY— TURN- 
OUTS AND  SIDINGS— HIGHWAY  CR0SSIN08- 
DAMAQBS  — OPENINQ  STRBBTS  —  HEA8UBE 
OF  DAMAOBS. 

1.  Article  6  of  the  ameDdmeot  to  the  consti- 
tution of  the  United  States  provides:  "Nor 
shall  private  proiierty  be  taken  for  public  use, 
without  compensation."  "Property,"  wittun 
the  meaning  ot  this  constitutional  provision,  in- 
cludes not  only  real  estate  hrid  la  fee,  but  also 
easements,  personal  property,  and  eveiy  valu- 
able interest  which  can  be  enjoyed  and  rec^- 
nized  as  property:  and  if  it  is  proposed  to  be- 
appropriated  for  the  public  use  in  such  a  man- 
ner as  to  deprive  the  owner  of  the  beueficial 
enjoyments  thereof,  or  where  such  appropri- 
ation would  cause  serious  impairment  or  depri* 
vatiou  of  such  property,  then  such  deiwiration 
would  be  an  appropriation  to  "public  use."  and 
the  owner  is  entitled  to  just  compensatioo. 

2.  Whenever  it  is  proposed  to  appropriai*- 
private  property  for  a  public  use,  nrovirion 
nuist  be  made  for  "Just  compensation*'  to  the 
party  proposed  to  be  injured,  aiid  it  must  be 
made  by  "due  process  of  law";  and  if  the  uat- 
nte  of  tiie  territory,  makes  provision  for  the 
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•ppro|«Utlon  of  anch  property  «r  tko  tuUar 
of  compensation  therefor,  the  method  of  appro- 
prlatloB  of  inch  propert?  provided  tor  In  the 
statutes  moot  be  pursued. 

S.  The  rlsht  to  occupj  and  nee  the  lands  oc- 
cupied by  the  plaintiff  compaor  le  derived  from 
an  act  of  concress  of  July  4, 1884,  entitled.  "An 
act  to  frant  a  rifht  of  way  through  the  Indian 
Territor7  to  the  Southern  Kansas  Railway 
Oompeny,  and  tor  other  purposes,"  and  pro- 
Tides:  "That  the  Southern  Kansas  Railway 
Oompany.  a  corporation  created  under  and  by 
▼irtae  of  the  laws  of  the  state  of  Kansaa,  be, 
and  the  same  is,  hereby  Inrested  and  empow- 
ered with  the  right  of  locatlns,  constractinr. 
owning,  operating  and  maintaining  a  railway 
Una  through  the  Indian  Territory,  •  •  •  with 
the  right  to  construct,  use  and  maintmin  such 
trmeka.  turnouts  and  ndings  aa  such  company 
may  deem  it  to  their  interests  to  eonstmct 
along  and  upon  the  right  of  way  and  depot 
frounds  hereby  granted.  Sec.  2.  That  a  right 
of  way  one  hundred  feet  In  width  through  said 
Indian  Territory  is  hereby  granted  for  said 
main  line  and  branch  of  the  Southern  Kansas 
Railway  Company,  and  a  strip  of  land  two  hun- 
dred feet  In  width,  with  a  length  of  three  thou- 
sand feet,  In  addition  to  the  right  of  way,  Is 
granted  for  stations  for  every  ten  miles  of 
road.  •  •  •"  Pursuant  to  this,  ground  turn- 
outs and  sidings  have  been  constructed  upon 
the  right  of  way  outside  of  the  depot  and  sta- 
tion gronnds  especially  provided  for,  togethw 
with  BQch  switching  posts  and  other  mechanical 
facilities  as  are  necessary  for  the  operation  of 
the  main  tracks,  torn-outs,  and  sidiDgs.  The 
plaintiff  company  Is  iavestod  with  the  right  and 
authorised  to  construct  such  turn-outs  and  sid- 
ings upon  the  right  of  way  throughont  the  In- 
dian Territory,  as  well  as  upon  such  gronnds 
aa  have  been  specially  granted  for  the  purpose 
of  stations  and  depot  grounds. 

4.  These  turn-outs  and  sidings,  together  with 
the  switches  and  other  mechanical  appliances 
(or  their  necessary  <q>eration,  constrocted  un- 
der and  by  virtue  of  the  ^ant  of  authority  In 
the  act  of  congress,  having  required  the  ex- 
penditure of  money,  constitute  property. 

5.  The  plaintiff  in  oror  Is  bound  by  the  con- 
ations and  limitationa  contained  In  its  char- 
tor,  which  it  secured  from  congress.  The  pow- 
er authorizing  the  proper  authorities  to  lay  out 
and  extend  roads  and  highways  over  and  across 
the  right  of  way  of  said  railroad  is  conferred 
by  section  9  of  said  act,  and  is  ■  condition 
coupled  with  the  grant  of  right  of  way,  and, 
the  company  having  accepted  said  grant  sub- 
ject to  such  conditions,  it  is  the  duty  of  such 
company,  and  It  may  be  required  by  the  proper 
nuthorities,  to  open,  construct,  and  maintain, 
mt  its  own  expense,  any  road  or  highway  cross- 
ings, without  condemnation  proceedings,  and 
without  compensati<Hi  or  claim  for  damagea, 
whenever  the  same  may  be  done  without  de- 
stroying the  use  of  the  improvements  made  by 
the  company  for  the  purposes  for  which  con- 
gress granted  their  right  of  way.  The  right  of 
the  ptiblle  to  cross  the  right  of  way,  roadbeds, 
tmcfca,  sidings,  or  other  surface  improremeuts 
Is  not  so  inconsistent  with  the  use  granted  to 
the  rnilway  company  as  to  entitle  the  company 
to  compensation  or  damages.  Such  inconven- 
iences or  burdens  as  are  incident  to  the  use  of 
such  crossings  by  the  public,  the  company  vol- 
nntarily  assumes  by  the  acceptance  of  the  grant. 

6.  The  term  "highway"  Is  a  general  name  for 
•11  kinds  of  public  ways,  including  county  sod 
township  roads,  and  streets  and  alleys  in  cities, 
towns,  and  villagee. 

7.  The  trial  court  specially  found  that  the 
opening  of  First  street  for  travel  wonld  neces- 
sitate the  shortening  of  the  side  tracks  and 
turn-outs,  and  the  rearrangement  of  all  the  side 
tracks  converging  into  First  street.  This,  then, 
will,  to  the  extent  that  the  company  is  required 
to  shorten  its  side  tracks  and  turn-outs  and  the 
rearrangement  at  the  samcb  be  not  only  n  *«rl- 
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mm  bnpalrmeaL  but  an  actual  destruction,  of 

anch  property  rights.  The  use  of  the  crossings 
for  the  public  street  wilt,  therefore,  to  that 
extent,  be  inconsistent  with  the  use  to  which 
the  railway  company  has  already  appropriated 
Ita  right  of  way  within  the  terms  of  the  grant, 
and  to  such  an  extent  it  would  be  an  appro- 
priation of  private  property  for  the  public  use 
without  just  compensation,  and  is  forbidden  by 
the  fifth  amendment  to  the  federal  constitu- 
tion, and  was  not  contemplated  by  tho  condi- 
tions imposed  in  the  grant  by  congress,  and  Is 
inconsistent  therewith. 

&  Upon  the  facts  found  by  the  court  in  this 
case,  the  city  will  not  be  authorized  to  open 
First  street,  until  it  has  condemned,  had  ap- 
praised, and  paid  for  such  improvements  of  the 
railroad  company,  within  said  street,  aa  it  will 
be  found  must  necessarily  be  rMuoved  in  order 
to  permit  the  public  to  use  said  highway  or 
street  crossing  In  cmnmon  and  Jointly  with  the 
railroad  company, 

0.  The  measure  of  damages  In  such  proceed- 
ings is  the  value  of  the  expense  of  removing 
such  switch  stands  or  other  structures  above 
the  snrface  of  the  tracks  as  must  be  removed, 
and  the  expense  of  shortening  or  lengthening 
snch  of  the  side  tracks  as  will  necessarily  bsT* 
to  be  changed,  so  as  to  place  the  turn-outs  out- 
side the  limits  of  the  traveled  portion  <tf  an^ 
street  when  opened. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Oklahoma  coun- 
ty; before  Justice  B.  F.  Burwell. 

Action  by  the  Southern  Kansas  Railway 
Company  and  the  Atchison,  Topetca  &  Santa 
Ffi  Railway  Company  against  the  dty  of 
Oklahoma  City  and  others.  Judgment  for 
defendanti,  and  plaintiffs  brine  error.  Modi- 
fled. 

TblB  proceedlnff  waa  an  injunction  In  tfae 
district  court  of  Olclaboma  conntr,  to  restrain 
the  defendants  from  mterlnff  upon  the  right 
of  way  of  plaintiffs  at  First  street  and  Cali- 
fornia aTenne  In  Oklahoma  City,  and  open- 
ing the  same  to  the  public  travd  onr  and 
across  their  rigbt  of  way,  sutkm  groonds, 
tracks,  switdies,  platforms,  and  ImproTft- 
ments,  and  to  prerent  tbe  defendants  from 
tearing  up  the  tracks,  platforms,  and  Im- 
proTsnents  of  the  plaintiffs  at  those  streeta. 
Tbe  plalntlffk  aTetred  that  tbe  defendant  eitj 
was  threatening  to  enter  upon  and  remove 
the  stmcturea  and  property  the  plaintiffs 
from  thdr  rIgbt  of  way,  and  to  extend  the 
pnqiNwed  streets  across  it,  without  baling 
taken  any  proceedings  to  condemn  or  make 
any  compensation  to  tbe  plaintiffs  tbnefcv, 
and  that  tbe  opening  of  tbe  streets  as  pro- 
posed would  greatly  impede  tbe  tranaactlou 
of  the  plalntUb'  business,  and  cause  great 
and  bnreparable  injury  to  plaintiffs'  propertgr. 

Tbe  plaiutlCV  railroad  was  constructed, 
and  tbe  right -of  way  and  station  grounds 
acquired,  undw  an  act  of  congress  of  July 
4.  1884  (28  Stat  73),  before  tbe  openhig  of 
Oklahoma  to  settlement  Its  right  of  way 
and  station  gronnds  were  located  upon  tbe 
east  side  of  tbe  8.  W.  %  of  sectton  84,  town- 
ship 12  range  8  W.  L  M.  After  the 
plaintiffs  bad  built  their  line  and  occupied 
their  atatlon  grounds  at  tbe  points  in  ques- 
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tI<Hi,  the  territory  was  opened  for  settlement 
and  the  town  site  of  tbe  defendant  city  was 
Burveyed,  platted,  and  entered  as  a  town 
site.  In  platting  and  snrv^lng  the  town 
site,  only  that  portion  of  the  S.  E.-  %  of  sec- 
tion 33  lying  west  of  the  west  line  of  the 
ilgbt  of  way  and  station  grounds  of  the 
plaintiff  was  platted.  By  an  act  of  congress 
of  August  8.  1894,  the  S.  W.  ^  of  section 
34,  lying  on  the  east  side  of  the  railway 
tracks  and  station  grounds  of  the  plaintiff, 
was  donated,  and  was  Immediately  thereaft- 
er platted,  as  an  addition  to  the  defendant 
city.  On  January  22,  1S93,  and  December  1, 
1803,  ordinances  were  passed,  by  the  city 
coimcll  of  Olilalioma  City,  for  the  opting  of 
First  street  and  California  avenue,  respec- 
tively, and  on  May  23,  1898,  the  mayor  and 
city  council  passed  a  resolution  that  First 
street  and  California  avenue  be  opened  over 
the  pialntlffs'  tracks  and  right  of  way.  No 
proceedings  were  ever  taken  to  ascertain  the 
injury  to  the  plaintiffs'  property  by  reason 
of  the  opening  of  such  streets,  or  to  a^er- 
talu  what  compensatlim  was  due  to  the  plaln- 
tlfFs  on  account  thereof.  The  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company  constructed 
its  railroad  over  and  across  the  track  of  the 
plaintiffs  at  the  point  where  the  alley  be- 
^tweeu  First  and  Second  streets,  prolonged 
'east,  would  cross  the  same,  In  or  ab.out  the 
month  of  Hay,  1S91,  and  at  the  time  made 
,an  agreement  in  writing,  for  said  crossing, 
by  which  said  agreement  plaintiffs  were  entl- 
'tled  to  have  constructed  at  said  crossing  an 
I  interlocking  plant  and  system;  and  after- 
I  wards  plaintiffs  brought  suit  against  the 
;Choctflw,  Oklahoma  &  Gulf  Railroad  Com- 
pany for  a  specific  performance  of  that  con- 
tract, which  ripened  Into  a  decree  August  1. 
1898,  and  such  Interlocking  plant  and  sys- 
tem was  immediately  constructed,  which  suit 
was  brought  long  before  the  commencement 
of  this  action. 

i  This  cause  was  heard  upon  oral  testimony 
and  an  agreed  statement  of  facts,  by  which 
It  was  agreed  that  the  court  should  take 
jndicial  notice  of  the  act  of  congress  of  Jnly 
4,  1884  (28  Stat.  73).  It  appears  In  the  evi- 
dence that  the  streets  of  the  defendant  city 
which  run  east  and  west,  and  Intersecting 
the  railroad  line,  right  of  way,  and  station 
of  the  plaintiff  companies,  are,  beginning 
north  of  said  station,  and  lying  successively 
parallel  to  each  other,  north  and  south,  as 
follows:  Fourth  street.  Third  street.  Second 
street,  First  street.  Main  street.  Grand  ave- 
nue, California  avenue,  and  Beno  street;  and 
that  the  street  of  said  city  which  runs  from 
north  to  south  one  block  west  of  said  railway 
line  and  station  grounds  is  Broadway;  and 
that  the  station  grounds  of  said  railway  com- 
panies begin  at  a  jwlnt  80  feet  south  of 
First  street  and  the  intersection  thereof  with 
the  said  railway  Hues,  and  runs  southward 
beyond  Reno  street.  That  the  depot  building 
and  platform  for  the  accommodation  of  pas- 
Benger  trattic  of  said  railway  companies  ig 


buUt  within  said  station  grounds,  and  be- 
tween Grand  avenue  on  the  north  and  Csli- 
fomla  avenue  on  the  south,  provided  the  said 
streets  were  extended  across  the  said  sta- 
tion grounds,  and  that  said  Callfwnia  avmufr 
wonld,  if  extended  as  proposed  by  sold  city, 
cross  said  railway  lines,  cause  the  removal  of 
a  large  part  of  the  platform  of  said  station 
grounds,  and  would  pass  within  a  few  feet 
of  the  buildhig  thereof. 

Special  findings  of  fact  were  prepared  and 
submitted  by  the  plaintiffs,  which  were  re- 
fused, and  the  court  thereupon  made  spedal 
findings  of  fact  of  Its  own,  a  part  of  which 
are  as  follows: 

"(1)  That  the  right  of  way  and  tracks  of 
the  Southern  Kansas  Railway  Company  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  run  north  and  south  through  the 
city  of  Oklahoma  dty,  as  shown  by  plat  In- 
troduced In  evidence  and  marked  'Exhibit 
O*;  that  the  switch  yards  of  said  railway 
companies*  extend  from  a  point  south  of  Cali- 
fornia avenue  to  a  point  south  on  First  street, 
as  shown  by  said  plat  Exhibit  C;  that,  at 
and  pi^or  to  the  commencement  of  this  ac^ 
tlon,  the  said  railway  company  had  one  switch 
stand  in  said  street,  which  operated  three 
tracks;  that  since  the  commencement  of  this 
suit  the  interlocking  system  and  other  Im- 
provements have  been  placed  across  said  First 
street;  that  cm  First  street,  east  of  the  right 
of  way  of  the  plaintiffs,  Is  located  the  freight 
depot  of  the  Choctaw,  Ofelataoma  and  Golf 
Railroad  Company,  l>e8ldes  an  elevator  and 
some  other  small  InstitutliKts;  that  west  of 
said  plaintiffs*  right  of  way,  on  said  First 
street,  are  located  several  business  houses; 
that  First  street  runs  east  and  west  at  right 
angles  with  plalntlffa'  right  of  way,  and  that 
Second  street  is  the  first  street  north  of  First 
street,  running  parallel  with  First  street,  and 
that  on  Second  street  there  is  a  crossing  over 
plaintiffs'  right  of  way;  that  Main  street  is 
the  first  street  south,  running  parallel  witii 
said  First  street,  and  that  there  is  a  crossing 
over  the  plaintiffs'  right  of  way  on'  said 
street;  that  there  are  also  cros^ga  over 
plaintiffs'  right  of  way  on  Grand  avenue  and 
also  Reno  avenue,  the  second  and  fourth 
streets  south  of  First  street,  as  shown  by 
Exhibit  C;  that  First  street,  by  reason  of  tbe 
lay  of  the  ground  and  the  condition  of  the 
tracks  of  the  plaintiffs'  right  of  way,  Is  the 
most  convenient  street  to  travel  In  going 
from  any  business  house  on  First  street,  or 
any  of  the  streets  on  Broadway  or  west  of 
Broadway  street  [Broadway  is  the  first  street 
running  north  and  south  west  of  plaintiffs' 
right  of  way,  as  shown  by  Exhibit  C]:  that 
Main  street.  Grand  avenue,  and  Second  street 
nor  either  of  them,  are  taxed  to  their  fullest 
capacity  to  accommodate  the  travel  ov^  them, 
and  that  the  crossing  over  the  plaintiffs*  right 
of  way  on  each  of  said  streets'  Is  not  the  foil 
width  of  the  respective  streets;  that  all  per- 
sons located  on  First  street  west  <rf  plain- 
tiffs' right  of  way,  and  west  of  Broadway 
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street.  In  order  to  travel  from  any  point 
within  such  limits  to  the  Choctaw  freight 
depot,  hare  to  go  west  to  Broadway  street, 
•outh  to  Main  street,  east  to  Oklahoma  ave- 
nae,  and  north  to  the  Choctaw  freight  depot; 
that  the  Choctaw.  Oklahoma  and  Gulf  main 
track  and  switches  run  east  and  west  In  said 
defendant  city,  along  the  alley  between  Sec- 
ond street  and  First  street,  crossing  the  plain- 
tiffs' right  of  way  In  said  alley;  that  Okla- 
homa avenue  Is  not  open  for  travel  across 
the  right  of  way  of  the  Choctaw,  Oklahoma 
and  Gulf  Rnllroad  Company,  and  that  the 
freight  depot  of  the  said  Choctaw,  Olclahoma 
and  Gnlf  Railroad  Company  Is  on  the  south 
side  of  its  tracks;  that  there  Is  considerable 
elevation  In  going  from  the  plaintiffs'  passen- 
ger depot  located  near  CaiifOTnla  avenue  and 
going  north  to  a  point  above  Third  and  Fourth 
atreets;  that  this  elevation  Is  of  considerable 
advantage  to  the  plaintiff  companies  in 
•vrttching  cars;  that,  by  reason  of  this  ad- 
vantage, practically  all  the  switching  Is  done 
from  the  north  end  of  Its  yards;  that  the 
Choctaw,  Oklahoma  and  Gulf  Railroad  was 
built  long  after  the  construction  of  plaintiffs* 
tracks;  that  the  Choctaw,  Oklahoma  antT 
Gnlf  Railroad  and  the  plaintiffs'  are  competi- 
tive lines;  that  there  Is  an  Increasing  demand 
for  the  opening  np  of  First  street,  by  the  rea- 
son of  the  increase  of  business  Industries  on 
First  street  west  of  plaintiffs*  right  of  way; 
that  since  the  commencement  of  this  suit  the 
Interlocking  system  has  been  placed  across 
First  street,  but  that  the  contract  between 
the  plaintiff  corporation  and  the  Choctaw, 
Oklahoma  &  Oolf  Railroad  Company  for  its 
erection  was  made  prior  to  the  commencement 
of  this  suit,  but  that  no  work  had  been  per- 
formed looking  to  the  construction  of  such 
aystem  until  after  the  suit  was  commenced; 
that  that  part  of  the  interlocking  system  ex- 
tending across  I<1rst  street  will  be  operated 
with  more  dlfHculty  If  the  machinery  now  lo- 
cated In  First  street  were  moved  further 
south;  that  said  Interlocking  system  greatiy 
diminishes  the  probability  of  a  collision  be- 
tween the  trains  of  the  respective  railway 
compuiies  croasing  the  track  of  the  others. 
•  •  •  If  said  First  street  were  opened  to 
public  travel,  it  would  necessitate  the  chan- 
ging of  a  part  of  the  machinery  of  the  inter- 
locking system,  now  located  on  First  street 
to  a  point  either  north  or  south  of  said  First 
•treet. 

"(2)  The  court  further  finds  that  If  said 
First  street  Is  opened  up  for  public  travel,  it 
would  necessitate  the  shortening  of  the  side 
track  and  turn-outs,  and  the  rearrangement 
of  all  the  tracks  converging  Into  First  street 
The  agreed  stipulation  filed  in  this  case  on 
November  10,  1S9S,  Is  hereby  referred  to.  and 
made  a  part  of  the  findings  of  tact  ot  the 
court 

"<3)  The  court  further  finds  that  the  street 
Snvposed  to  be  opened  up  across  the  right  of 
way  of  the  plaintiff  corporation  on  Califor^ 


nia  avenue  is  not  necessary  for  the  accommo- 
dation of  public  travel;  that  the  opening  up 
of  said  street  would  greatly  impair  the  con- 
venient operation  of  the  plaintiff  company's 
business;  that  if  said  California  avenue  were 
opened  up  for  travel,  and  the  ordinances  of 
said  city  with  reference  to  permitting  trains 
to  stand  upon  said  street  crossings  were  en- 
forced, it  would  be  necessary  for  practically 
all  the  trains  to  be  cut  in  two  while  remain^ 
Ing  at  the  station  at  Oklahoma  Cl^;  that  the 
depot  platform  of  said  plaintiff  company  ex- 
tends across  California  avenue,  and  did  ex- 
tend across  said  street  at  and  prior  to  the 
commencement  of  this  suit;  that  the  piece  of 
ground,  located  on  California  avenue,  which  is 
proposed  to  be  opened  up  to  travel,  crosses 
the  deixit  grounds  and  switch  yards  of  the 
ptaintiff  corporation,  and  that  the  benefit  of 
opening  up  said  street  would  be  small  to  the 
public,  but  greatiy  damage  the  plaintiffs,  and 
that  the  court  finds  the  general  issues  herein 
for  the  plaintiffs,  In  so  far  aa  they  relate  to 
California  avenue,  except  In  so  far  as  such 
finding  Is  modified  by  the  special  finding  above 
set  out  ^d  further  finds  the  Issues  herein 
for  the  defendants,  In  so  far  aa  they  relate 
to  First  street  except  In  bo  far  as  they  are- 
modified  by  the  special  findings  above.** 

"(■5)  The  court  furtho'  finds  that  aU  per^ 
sons  located  north  of  Main  street  and  west 
of  the  plaintiffs*  right  of  way  have  to  go- 
south  to  Main  street  east  to  Oklahoma  avenue, 
and  north  on  Oklahoma  avenue,  to  go  to  the 
Choctaw,  Oklahoma  &  Gulf  freight  depot  and 
that  at  least  one-half  of  the  population  of  mUi 
dty  lives  north  of  Main  street 

"(6)  The  court  further  finds  that  the  plain- 
tiff corporation  has  no  title  to  the  parcel  of 
land  on  First  street  sought  to  be  opened  up, 
except  the  right  of  way  for  main  line  as  ceded 
them  by  congress;  the  north  end  of  their 
switching  yards  and  depot  grounds  being- 
south  of  the  south  side  <tf  First  street 
•  • 

"(8)  The  court  furtho'  finds  that  the  open- 
ing up  of  First  street  across  the  plaintiffs' 
right  of  way  Is  necessary  to  accommodate  the 
public  travel,  and  for  the  transfer  of  freight 
to  and  from  points  east  of  plaintiff^  right  of 
way.  to  and  from  points  west  of  the  Hum, 
and  north  of  Main  street" 

The  north  end  of  the  land  taken  under  the 
act  of  congress  for  station  grounds  Is  from 
50  to  75  feet  south  of  the  south  side  of  First 
street  but  the  tracks  in  First  street  diverge 
from  First  street  down  to  said  grounds  taken 
for  station  grounds.  The  court  rendered  Judg- 
ment in  the  case,  dissolving  the  temporary  in- 
junction as  to  First  street  and  making  the 
same  perpetual  as  to  California  avenue.  Both 
plaintiffs  and  defendants  assigned  error,  an& 
appealed;  the  defendants  assigning  as  error 
that  the  Injunction  should  have  been  dissolv- 
ed as  to  California  avenue,  and  tii9  plain- 
tiffs assigning  as  error  that  the  temporary  in- 
junction was  dissolved  as  to  First  sti'e^ 
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Henry  E.  Asp  and  J.  K.  Cottlngbani,  for 
plaintiffs  In  error.  John  H.  Wrlgbt,  for  de- 
fendants in  error. 

HAINER,  J.  (after  stating  the  facts).  The 
fifth  article  of  the  amendment  to  the  const!- 
tion  of  the  United  States  ordains,  among 
other  things:  "No  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  pro- 
cess of  law;  nor  shall  private  property  be 
taken  for  public  use,  without  Just  compensa* 
tlon." 

Section  37,  art.  3,  C.  14,  St.  Okl.  1^. 
provides  that:  "Private  property  may  be  tak- 
en for  public  use,  or  for  the  purpose  of  giv- 
ing the  right  of  way,  or  other  inrlvilege,  to 
any  railway  company,  •  *  •  or  for  any 
other  necessary  purpose;  but  hi  every  case, 
the  city  shall  make  the  person  or  persons 
whose  property  shall  be  taken  or  Injured 
thereby,  adequate  compensation  therefor,  to 
be  determined  by  the  assessment  of  five  dis- 
interested householders  of  the  city,  who  shall 
be  selected  and  compensated  as  may  be  pre- 
scribed by  ordinance,  and  who  shall,  In  the 
discharge  of  their  duties,  act  under  oath. 
*  *  *  and  in  determining  the  same,  said 
householders  shall  consider  the  benefit  result- 
ing to,  as  well  as  the  damages  sustained  by, 
the  owner  of  the  property  so  taken.   •  •  .  •" 

Section  1  of  the  act  of  congress  approved 
.luly  4,  1884  (23  Stat  73),  provides:  "That 
the  Southern  Kansas  Railway  Company,  a 
corporation  created  under  and  by  virtue  of 
the  laws  of  the  state  of  Kansas,  be,  and  the 
same  is,  hereby  Invested  and  empowered 
with  the  right  of  locating,  constructing,  own- 
ing, equipping,  operating,  using,  and.maio- 
talning  a  railway  and  telegraph  and  tele- 
phone line  through  the  Indian  Territory,  be- 
ginning at  a  point  on  the  northern  line  of 
said  territory  where  an  extension  of  the 
Southern  Kansas  Railway  from  Winfield  in 
a  southerly  direction  would  strike  said  line, 
running  thence  south  In  the  direction  of  Den- 
nlson,  In  the  state  of  Texas,  on  the  most 
practicable  route,  to  a  point  at  or  near  where 
the  Washita  river  empties  into  the  Red  river, 
with  a  branch  constructed  from  a  point  at 
or  near  where  said  main  line  crosses  the 
northern  line  of  said  territory,  westwardly 
along  or  near  the  northern  line  of  said  terri- 
tory, to  a  point  at  or  near  where  Medicine 
T^odge  creek  crosses  the  northern  line  of  said 
territory,  and  from  that  point  in  a  south- 
westerly direction,  crossing  Beaver  creek  at 
or  near  Camp  Supply,  and  reaching  the  west 
line  of  said  Indian  Territory  at  or  near  where 
Wolf  creek  crosses  the  same,  with  the  right 
to  construct,  use  and  maintain  such  tracks, 
turnouts  and  sidings  as  said  company  may 
deem  it  to  their  interest  to  construct  along 
and  upon  the  right  of  way  and  depot  grounds 
hereby  granted." 

Section  2  of  said  act  contains  the  following 
proTisfon:  "Tliot  a  right  of  way  one  hun- 
dred feet  in  width  through  said  Indian  Ter- 
i1toi7  Is  hereby  granted  for  said  main  line 


and  branch  to  the  Southern  Kansas  Bafiwaj 
Company,  and  a  strip  of  land  two  hundred 
feet  in  vridth,  with  a  length  of  throe  thou- 
sand feet,  in  addition  to  right  of  way.  Is 
granted  for  stations  for  every  ten  miles  of 
rjad,  no  portion  of  which  shall  be  sold  or 
leased  by  the  company  with  the  right  to  use 
such  additional  ground  where  there  are 
heavy  cuts  or  fills  as  may  be  necessary  for 
the  construction  and  maintenance  of  the 
road-bed  not  exceeding  one  hundred  feet  In 
width  on  each  side  of  said  right  of  way  or  as 
much  thereof  as  may  be  included  in  said 
cut  or  fill:  provided,  that  no  more  than  said 
addition  of  land  shall  be  taken  for  any  out 
station:    •  • 

Section  9  of  said  act  reads  as  follows: 
"That  said  railway  company  shall  build  at 
least  one  hundred  miles  of  Its  railway  in  said 
territory  within  three  years  after  the  passage 
of  this  act,  or  this  grant  shall  be  forfeited  as 
to  that  portion  not  built;  that  said  railroad 
company  shall  construct  and  maintain  cod- 
Unoally  all  road  and  highway  crossings,  and 
necessary  bridges,  over  said  railway  wher- 
ever said  roads  and  highways  do  not  or  may 
hereafter  cross  said  railway's  light  of  way, 
or  may  be  by  the  proper  authorities  laid  out 
across  the  same." 

It  will  thus  be  seen  that  the  railway  com- 
pany accepted  the  charter  from  the  federal 
government  subject  to  the  limitations 
presaly  contained  In  section  9  of  said  act 
above  quoted.  The  acceptance  of  the  rail- 
road company  of  this  charter,  and  the  sub- 
sequent location,  construction,  and  operation 
of  the  railroad  in  accordance  with  the  grant, 
constitute  an' irrevocable  contract,  which  can- 
not be  modified  or  Impaired.  And  the  rail- 
road company,  having  accepted  such  charter, 
is  bound  by  all  the  conditions  and  limitations 
contained  therein.  The  power  for  the  proper 
authorities  to  lay  out  and  extend  roads  and 
highways  over  and  across  the  right  of  way 
of  said  railroad  Is  expressly  conferred  by 
section  9  of  said  act  But  It  Is  contaided 
by  the  plaintiffs  In  error  that  the  langu^e 
of  this  provision  In  the  charter  does  not  in- 
clude streets  In  cities  and  towns.  We  do  not 
think  so.  We  thhik  that  the  term  "roads 
and  highways,"  as  used  In  said  act,  includes 
streets.  It  would  Indeed  be  a  narrow  and 
unreasonable  construction  to  be  placed  upon 
the  language  of  said  act  to  hold  that  "roads 
and  highways"  do  not  hiclude  streets  In  cit- 
ies, towns,  and  villages.  Judge  Elliott,  In 
his  work  on  Beads  and  Streets,  page  1,  in 
defining  what  constitutes  a  highway,  uses 
the  following  language:  "The  tenn  'high- 
way' is  a  generic  name  for  all  kinds  of  pub- 
lic ways.  Including  county  and  township 
roads,  streets  and  alleys,  turnpikes  and  plank 
roads,  railroads  and  tramways,  tvldges  and 
feiTies,  canals  and  navigable  rivers.  In 
short  every  public  thoroughfare  is  a  hi^- 
way."  And  on  page  12  the  same  author  says: 
"A  street  is  a  road  or  public  way  In  a  city, 
town,  or  village" 
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We  tbtat  Hiat  section  9  of  tbe  act  above 
quoted  ImpoMB  a  condition  upon  tbe  general 
grant,  and  tbe  railway  company  accepted*  ita 
grant  subject  to  aneh  conditions,  and  It  Is 
tbe  daty  of  sncb  company,  and  It  may  be  re- 
quired by  tbe  proper  autborlties,  to  open, 
construct,  and  maintain,  at  Ita  own  expense, 
any  blgbway  or  street  crossings  without  con- 
demnation proceedings,  and  without  com- 
pensation or  claim  for  damages,  whenever 
the  same  may  be  done  without  destroying 
(V  materially  Impalrli^  tbe  use  for  which 
congress  granted  tbelr  right  vt  way.  Tbe 
*  right  of  the  public  to  cross  over  the  right  of 
way,  roadbed,  tracks,  sidings,  or  other  sur- 
face improvements,  la  not  so  ineonslstmt 
with  the  use  granted  to  the  railway  com- 
pany at  points  beyond  the  station  limits,  as 
to  entitle  the  company  to  compensation  or 
damages;  such  inconTenlencea  or  burdrau  as 
are  Incident  to  the  use  ot  such  crossing  by 
the  public,  the  company  voluntarily  assumed 
by  tbe  acceptance  of  the  grant,  and  with 
the  express  condition  and  limitation  Impos- 
ed by  section  0  of  said  act.  In  thla  connec- 
tion. It  must  be  remnnbered  that  the  right 
of  way  in  question  was  granted  across  tbe 
public  domain  prior  to  the  opming  of  pub- 
lic lands  In  Oklahoma  to  setUement  or  oc- 
cupancy by  wliite  persons.  The  exclusive 
disposal  of'  such  land  was  In  the  confess 
of  the  United  States,  and  congraBS  had  tiie 
undoubted  power  to  Impose  any  conditions 
or  Umltatlous  upon  any  rights  or  privileges, 
conferred  upon  any  person  or  corporation, 
to  the  use  of  any  portion  of  such  public  do- 
main. It  appears  that  congress,  In  Its  iris* 
dom,  foresedng  the  opening  of  this  country 
to  settlement,  and  tbe  necessity  for  roads, 
blgbways,  streets,  and  bridges  across  and 
over  any  railroad  that  might  be  constructed 
on  the  proposed  grant  of  right  of  way,  wise- 
ly made  provision  for  tbe  beneflt  of  the  pub- 
lic, and  Imposed  this  reasonable  condition 
and  limitation  upon  tbe  railway  company, 
and  the  railway  company,  in  accepting  Its 
grant,  became  thereby  bound  by  such  con- 
^tlons  and  limitations,  and  it  Is  forever  pre- 
cluded from  saying  that  the  use  of  its  road- 
bed, tracks,  and  Bidlngs  for  a  public  high- 
way or  street  crossing  is  the  taking  of  Its 
property  for  public  uses  without  just  com- 
pensation. But,  In  our  Judgment,  tbe  provi- 
sion of  tbe  act  of  congress  defining  and  im- 
posing such  conditions  must  be  construed 
in  connection  with  the  purpose  of  the  gen- 
eral grant;  and  these  provisions  must  be  In- 
terpreted with  reference  to  the  fundamental 
and  paramount  rights  of  eminent  domain 
and  due  process  of  law.  The  grant  of  the 
railway  company  is  contained  in  sections  1 
and  2,  and,  by  transposing  and  bringing  tbe 
same  together,  will  read  as  follows:  "That 
a  right  of  way  of  one  bandred  feet  In  width 
through  said  Indian  Territory  Is  hereby 
granted  for  said  main  line  and  branch  to  tbe 
Southwn  Kansas  Railway  Company,  and  a 
strip  of  land  two  hundred  feet  in  width,  and 


a  length  9t  ttiree  Oonsand  feet  In  addition 
to  right  of  way,  is  granted  fw  stations  for 
every  ten  mllea  of  road,  wlUi  tiie  rlg^t  to 
construct,  use  and  maintain  sndi  tracks, 
turnouts  and  sidings  as  said  railway  com- 
pany may  deem  It  to  their  Interests  to  con- 
struct along  and  upon  the  right  of  way  and 
depot  grounds  hereby  granted."  It  will  thus 
be  nwn  that  congress  makes  an  express  dis- 
tinction between  the  "right  of  way"  aud  the 
"depot  grounds,"  and  gives  the  railway  com- 
pany the  right  to  "construct,  use  and  main- 
tain such  tracks,  turiuiuts  and  sidings,  as 
said  company  deem  it  to  their  Interests  to 
construct  along  and  upon  the  ri^t  of  way." 
Pursuant  to  this  grant,  the  company  had 
the  unquestioned  right  not  only  to  construct 
its  main  tracks,  but  to  construct  and  main- 
tain auch  tnm-outo  and  sidings,  at  any  point 
on  its  tli^t  of  way.  as  It  might  deem  expe- 
dient w  to  its  best  interests.  And  in  order 
for  tbe  propw  and  ordinary  operation  and 
use  of  ito  turn-outs,  sidings,  and  switehes. 
It  had  the  right  to  construct  and  erect,  on 
such  right  of  way,  such  switch  stands  posts, 
and  other  mechanical  appliances  as  were 
necessaiy  for  a  safe  and  convenient  opera- 
tion of  the  turn-outs  and  sidings. 

In  imposing  the  condition  that  the  rail- 
way company  shall  open,  construct,  and 
maintain  all  necessary  road  and  highway 
crossings,  we  do  not  think  that  congress  In- 
tended that  any  of  the  company's  property 
constructed  and  erected  for  its  use,  and 
within  the  terms  of  the  grant,  should  be  so 
ap^priated  by  such  crossings  as  to  de- 
stroy its  use,  or  materially  Impair  its  ufie, 
for  railway  purposes,  without  just  com- 
pensation. A  crossing  may  be  constructed 
and  maintained  across  a  railway  right  of 
way  and  over  and  across  its  roadbeds, 
tracks,  and  sidings  witbout  destroyii^  the 
use  of  the  property,  or  materially  Imipairing 
Its  use  for  railway  purposes.  It  Is  true  that 
the  opening  of  a  street  and  extending  a 
crossing  over  a  railway  company's  right  of 
way  may  result  in  inconvenience  to  the  rail- 
way company  as  well  as  the  public;  It  may 
occasion  delays;  It  may  require  additional 
expenses  to  maintain  gates  and  flagmen; 
and  It  may  be  difficult  to  construct  approach- 
es, grades,  and-  guards;  and  yet  tiie  com- 
pany cnnnot  complain  of  any  of  these  In- 
conveniences or  incidental  expenses  which 
may  result  therefrom,  because  the  company 
acc^ted  the  grant  subject  to  such  conditions. 
And  hence  Its  grant  Is  burdened  with  these 
essential  requirements,  wblcb  are  in  the  na- 
ture of  police  regulations,  when  the  proper 
public  authorities  deem  it  necessary  to  lay 
out  a  public  road,  highway,  or  street  across 
tbe  right  of  way;  aud  these  burdens  must  be 
borne  witbout  additional  compensation.  In 
our  opinion,  such  uses  by  the  public  are  not 
Inconsistent  with  tbe  prior  uses  granted  tbe 
railway  company,  and  the  company  and  tlie 
public  must  enjoy  the  rights  and  privileges, 
and  as  a  consequence  must  bear  the  additional 
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oxpenses,  burdens,  and  inconTenlences  reeult- 
ing  tlierefrom. 

'XTiis,  tlien,  is  the  general  rule,  but  we  tblnk 
this  general  rule  bas  a  clear  and  well  defined 
limitation,  which  must  be  applied  to  the  case 
at  bar.  This  rule  does  not  apply  where  the 
property  of  the  company,  which  was  properly 
constructed  within  the  terms  of  its  grant,  for 
the  operation  of  its  tracks  and  sidings,  will, 
by  the  laying  out  and  extendiog  of  the  street 
.across  such  right  of  way,  be  destroyed  or 
materially  impaired,  and  thereby  be  required 
to  be  removed,  and  Its  use  abaodoned.  We 
have  already  shown  that  the  company  had 
the  right,  by  the  express  terms  of  Its  grant, 
to  lay  the  sidings  and  turn-outs  at  the  point 
where  the  dty  purposes  io  opm  Ffrst  street, 
and,  if  necessary,  to  operate  such  sidings  and 
turn-outs.  It  had  the  right  to  erect  switch 
stands,  and  the  necessary  mechanism  for 
operating  the  switches.  The  trial  court  spe- 
dflcaUy  found  that  the  opening  of  First  street 
for  travel  will  necessitate  tbb  sIuHtenlng  of 
the  side  traces  and  tara-ontit  uid  the  rear- 
rangement of  all  the  side  tracks  conTerglng 
Into  First  street  This,  then,  wlU,  to  the 
extent  that  the  company  Is  required  to  ahort- 
-en  Its  side  tracks  and  turn-outs  and  the  re- 
arrangement of  the  same,  be  not  only  a  ma- 
tolal  Impairment,  but  an  actual  destruction, 
of  Its  property  rights.  The  use  of  the  cross- 
ing for  a  public  street  will,  th^efore,  to  tliat 
«xtent,  be  Inoonslstent  with  the  use  to  which 
the  railway  company  has  aivn^riated  Its 
right  of  way,  wlthhi  the  terms  of  the  grant, 
and  to  such  extent,  we  think.  It  Is  an  apivo- 
priatlon  of  private  proper^  for  public  use 
without  Just  compensation,  and  Is,  therefore, 
forbidden  the  fifth  amoidmeat  to  the  fed- 
eral cfflistltntlon,  and  was  not  contemplated 
by  the  conditions  Imposed  In  the  grant,  and 
Is  inconsistent  therewith. 

It  Is  true  that  the  fee  In  the  right  of  way 
and  depot  grounds  remained,  at  the  time  of 
the  passage  of  the  act  of  congress  In  ques- 
tion, In  the  federal  government;  but  It  is  al- 
so true  that,  for  all  the  purposes  specified 
In  the  act.  the  right  of  the  user  had  been 
transferred  to  the  plaintiff  company,  and  tiiat 
this  right  of  user  included  the  authority  to 
locate  its  proper^  upon  the  land  In  question 
now  proposed  to  be  apprc^rlated  as  a  street, 
and  that  the  plaintiff  company  was  com- 
pletely invested  with  the  right  of  fixing  there- 
on, if  It  deemed  It  to  Its  Interest  to  do  so,  its 
'*tum-outs  and  sidings."  These  "turn-outs 
and  sidings,"  located  under  and  by  virtue  of 
this  grant  of  authority,  required  the  expendi- 
ture of  mon^,  and  they  constitute  property. 

In  Old  Colony  K.  Go.  v.  Inhabitants  of 
Plymouth  Ca,  14  Cray,  161,  It  was  said  by 
Chief  Justice  Simw:  "Nor  Is  it,  hi  our  Judg- 
ment, material  whether  the  property  thus 
taken  or  appropriated  Is  real  estate  held  In  fee, 
or  an  easement  or  Uen  upon  real  estate,  or 
perscmal  property.  The  word  'property,*  In 
the  tenth  article  of  the  bill  of  rights,  which 
3>rovldes  that,  'whatever  the  public  exlgencleB 
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require  that  the  property  of  any  individual 
should  be  appropriated  to  public  uses,  he  shall 
reoeive  a  reasonable  compensation  tberefcH-,* 
should  have  such  a  liberal  colistnictioo  as  to 
include  every  valuable  Interest  which  can  be 
enjoyed  as  prox>ei'ty  and  recognized  as  sueli. 
Nor  is  It  material  whether  the  pr<q)erty  Is 
removed  from  the  possession  of  the  own&,  or 
in  any  respect  changes  hands;  If  it  is  of  such 
a  character,  and  so  situated,  that  the  exercise 
of  the  public  use  of  It,  as  warranted  by  the 
legislature,  does.  In  its  necessary  natural  con- 
sequences, affect  the  property,  by  taking  It 
from  the  owner,  or  depriving  him  of  the  pos- 
session or  some  beneficial  ^oyment  of  It, 
th^  it  is  'appropriated'  to  public  use  by  com- 
petoit  authority,  and  the  owner  Is  entitled  to 
compensation."  And  it  was  said  in  Pierce; 
R.  B.  p.  193.  that  "the  hiylng  out  of  a  high- 
way across  land  of  a  railroad  company  which 
is  used  for  a  station,  ot  tor  aOxer  putposes 
than  a  right  of  way,  is  a  taking  of  its  prop- 
erty entltUi^  It  to  compensation.  Ballroad 
Co.  T.  Brownell,  N.  T.  816;  Philadelphia. 
W.  ft  B.  R.  Co.  T.  City  of  PhlUdelpbia,  9 
Phlia.  663.  •  The  state,  in  aotboi^ 

izing  the  croesin&  simply  r^rulates  and  ad- 
justs private  rights  with  reference  to  pubUe 
Interests,  and  exercises  its  reserved  ptdiee 
power.  The  crossliv  shonld  be  laid  out  In  a 
manner  to  cause  as  little  injury  as  possible 
to  the  previous  use,  and  the  railroad  nmipany 
is  entitled  to  compoisatlon  where  the  oosdng 
Is  80  coautructed  as  to  lesnlt  in  aexioiis  Incon- 
venience. N(ntbem  Cent  By.  Go.  ▼.  Mayor, 
etc  of  Olty  of  Baiamore,  46  Md.  425;  Chi- 
cago ft  N.  W.  B.  Co.  T.  CSitcago  ft  P.  B.  Ool. 
6  Blss.  219,  Fed.  Gas.  No.  2,665."  It  is  bdd 
in  Kallway  Co.  v.  Allen,  22  Kan.  285.  31  Am. 
Rep.  180,  that  a  rallnMd  company's  right  of 
way  Is  property,— an  estate  In  land,  the  dwn- 
Inant  estate,— and  that  it  secnres  to  the  rail- 
road company  the  ^elusive  rlg^t  to  Uie  oc- 
cupancy, use,  and  control  of  the  propoty  as 
against  aU  persons,  except  the  owner  of  tbe 
fee,  and  the  paramount  right  to  such  occupan- 
cy, use,  and  control,  even  as  against  bbn. 
And  In  Kansas  Cent  B.  Co.  v.  Jaeks<m  Co. 
Com'rs,  46  Kan.  716,  20  Pae.  394:  "But 
where  any  real  or  substantial  loss  is  suffered, 
or  damages  sustained,  the  railroad  company 
may  have  adequate  compenratlon.''  And  It 
was  said  by  the  supreme  conrt  of  MIsaonri 
in  Raikoad  Co.  t.  Cordwi.  67  S.  W.  742.  that 
"a  street  or  road  cannot  be  eetobilshed  across 
a  railroad's  right  of  way  except  by  proper 
condemnation  proceedings  In  court,  and  by  doe 
process  of  law,  awarding  and  paying  the 
company  Just  compensation,  and  an  order  of 
a  village  board  opening  a  street  across  such 
right  of  way  is  vold^  and  that  **it  Is  Imma- 
terial whether  the  detoidaut  owns  the  fee  to 
Its  right  of  way,  or  has  only  an  easement 
thereto.  •  •  •  It  la  pn^erty  which  can- 
not be  taken  away  from  It  without  Just  oom- 
pensatEon,  and  the  board  of  trostees  have  no 
power  or  Jurisdiction  to  detennlne  what  that 
compensation  shall  bo,  much  less  to  take  tba 
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property  for  street  purposes  without  compen- 
sation, aud  by  simple  order."  The  expense 
of  removing  the  switch  stands,  shortening  the 
side  traclis,  and  rearranging  the  tracks  at 
such  a  point  so  as  to  make  It  possible  to  con- 
struct and  maintain  a  street  crossing  over 
the  right  of  way  and  tracks,  is  a  proper  ele- 
ment of  damages,  and  for  such  expense  the 
company  Is  entitled  to  just  compensation. 

In  this  case  the  city  does  not  propose  to 
take  the  land  granted  to  the  railroad  company 
for  a  right  of  way.  It  is  not  proposed  to 
prevent  the  railroad  company  from  uslDg  It, 
and  maintaining  its  tracks  and  any  other  Im- 
provements thereon  that  are  not  entirely  Id- 
consistent  with  Its  use  as  a  h^hway  cross- 
ing; and  its  use  for  all  the  purposes  for 
which  It  Is  held  by  the  company  will  be  In- 
terfered with  only  lo  far  as  its  exclusive  en- 
joyment for  railroad  purposes  is  Interfered 
with,  and  such  use  for  the  purposes  ot  a 
street  being  exercised  Jointly  wltl^  the  use 
by  the  comprny  for  railroad  purposes.  The 
rule  aa  to  compensation  Is  necessarily  not 
the  same  as  where  the  land  Is  taken,  or  its 
«xelaaiTe  use  appropriated,  or  wher^  the 
awaa  Is  xmd&  no  obl^tlMUi  to  open,  con- 
struct, and  maintain  the  street  -whea  or- 
dered open.  The  railroad  company  being  re- 
quired to  open,  construct  and  maintain 
street  crossings  whenever  required  to  do  so 
by  the  competent  authority,  by  the  terms  of 
Its  grant,  it  is  only  entitled  to  compensation 
for  such  ot  its  proper^,  the  use  of  which 
cannot  be  exercised  jointly  for  the  pnrposes 
of  a  street  tt^ether  with  the  reasonable 
expense  ot  readjusting  its  sidings  and  tracks 
BO  as  to  permit  a  street  crossing  at  said 
point  The  requirement  that  the  cranpany 
shall  construct  and  maintain  the  highway 
and  street  crossings,  and  the  ai^roaches 
within  Its  right  of  way.  Is  nothing  more  than 
a.  police  regulation,  and  it  is  proper  that  the 
portion  of  the  street  or  highway  which  Is 
-within  the  limits  of  the  railroad  should  be 
constructed  by  the  railroad  company,  and 
maintained  by  It,  because  of  the  dangers  at- 
tending the  operation  of  Its  road. 

The  rule  that  the  expense  of  complying 
with  a  police  regulation  Is  not  an  element 
of  damages  in  a  condemnation  proceeding 
has  been  expressly  declared  by  the  supreme 
court  of  the  TTnlted  States  In  the  case  of 
Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chlcagc^ 
1G6  U.  S.  266,  17  Snp.  Ct  581,  41  U  Ed.  974. 
where  this  subject  was  discussed  in  an  able 
and  exhaustive  manner.  Mr.  Justice  Har- 
lan, In  discussing  this  question,  said: 

"It  Is  next  contended  that  error  of  law 
was  committed  by  the  refusal  of  the  court 
to  allow  the  company  to  prove  that  in  the 
«vent  of  the  opening  of  the  street  It  woold 
be  necessary,  in  order  that  the  railroad  be 
properly  and  safely  operated,  to  construct 
gates  and  a  tower  for  operating  them,  plank 
the  crossing,  fill  between  the  rails,  put  In  an 
extra  rail,  aud  to  Incur  an  annual  expense 
4)t  d^redations,  maintenance^  and  employ- 
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ment  of  gatemen,  etc.  It  was  not  claimed 
that  the  railroad  company  could  recover 
specifically  on  account  of  such  expenditures, 
but  that  the  proof  of  their  being  made  neces- 
sary by  the  opening  of  the  street  was  ad- 
missible for  the  puri>o8e  of  showing  the  com- 
pensation due  to  the  company.  There  are 
some  authorltlM  that  seem  to'  support  the 
Yibw  taken  by  the  railroad  company,  but 
we  are  of  opinion  that  no  error  was  com- 
mitted In  excluding  the  evidence  offered. 

"The  plaintiff  In  error  took  Its  charter  sub- 
ject to  the  power  of  the  state  to  provide  for 
the  safety  of  the  public,  In  so  far  as  the 
safety  of  the  lives  and  persons  at  the  people 
was  Involved  In  the  operation  of  the  rail- 
road. The  company  laid  Its  tracks  subject 
to  the  condition  necessarily  implied  Uiat 
their  use  could  be  so  regulated  by  compe- 
tent authority  as  to  taisure  the  public  safe- 
ty; and  as  all  property,  whether  owned  by 
private  persons  or  by  corporations.  Is  held 
subject  to  the  authority  of  the  state  to  xega- 
late  its  use  In  such  manner  as  not  to  nn- 
necessarily  endanger  the  lives  and  the  per- 
sonal safety  pf  the  people,  it  'Is  not  a  condi- 
tion of  the  exercise  of  that  authority  that  the 
state  shall  Indemnify  the  owners  of  property 
for  the  damage  or  Injury  resulting  from  its 
exercise.  Property  thus  damaged  ot  Injured 
is  not,  within  the  meaning  of  the  constlto- 
tlon,  taken  for  public  use,  nor  Is  the  owner 
deprived  of  It  without  due  process  of  law. 
The  requirement  that  compensation  be  made 
for  private  property  taken  for  public  nse 
Imposes  no  restriction  upon  the  inherent 
pow«r  of  the  stste,  by  reasonable  regula- 
tions, to  protect  the  lives  and  secure  Uie 
safely  of  the  people.  In  the  recent  case  of 
New  Tork  &  N.  E.  R.  Oo.  r.  Town  of  Bristol, 
151  XJ.  a.  556,  567,  14  Sup.  OL  487,  88  L.  Bd. 
269,  this  court  declared  it  to  be  thoroughly 
established  that  the  inhibitions  of  the  con- 
stitution of  the  United  States  upon  the  im- 
pairment of  the  obligation  of  contract^  or 
the  deprivation  of  property  without  due  pro- 
cess, or  of  the*  equal  protection  of  the  laws, 
by  tiie  states,  are  not  violated  by  the  legiti- 
mate exercise  of  legislative  power  in  secur- 
ing the  public  safety,  health,  and  morals. 
TThe  governmental  power  of  self-protection,* 
the  court  said,  'cannot  be  contracted  away, 
nor  can  the  exerctee  of  rights  granted,  nor 
the  use  of  property,  be  withdrawn  from 
the  Implied  liability  to  governmental  regula- 
tion in  particulars  essential  to  the  presoro- 
tlon  of  the  community  from  injury.*  See 
New  Orleans  Gaslight  Co.  t.  Lotilslana  lilght 
&  Heat  Producing  &  Mfg.  Co.,  115  U.  S.  650, 
871,  6  Sup.  Ct  252,  29  L.  Ed.  51& 

"In  BaUroad  Co.  v.  Deacon,  63  111.  91,  the 
supreme  court  of  Illinois  said:  The  state 
has  reserved  to  Itself  the  power  to  enact  all 
police  laws  necessary  and  proper  to  secure 
and  protect  the  life  and  property  of  the  dtl- 
zen.  Prominent  among  the  rights  reserve! 
and  which  must  inhere  in  the  sUte,  is  the 
power  to  regulate  the  approaches  to  and  the 
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crossing  of  public  highways,  and  the  passage 
through  cities  and  Tillages,  where  life  and 
property  are  constantly  In  Imminent  danger 
by  the  rapid  and  fearful  speed  of  railway 
trains.  The  exercise  of  their  franchises  by 
corporations  must  yield  to  the  public  exigen- 
cies and  the  safety  of  the  community.'  And 
In  Railroad  Co.  t.  WUlenborg,  117  lU.  203, 
7  N.  B.  01)8,  57  Am.  Rep.  862,  where  the 
question  was  whether  a  railroad  company 
could  be  required  to  construct  a  farm  cross- 
ing over  Its  road  years  after  the  road  had 
been  built,  the  court  said:  'The  point  is 
made,  howerer,  that  .these  provisions  are  not 
obligatory  on  this  ccrporatlon,  because  they 
were  enacted  many  years  since  It  received  Its 
charter  from  the  state.  This  Is  a  misappre- 
hension of  the  law.  .The  regulation  In  regard 
to  fencing  railroad  tracks,  and  the  construc- 
tion of  farm  crossings  for  the  use  of  ad- 
joining land  owners,  are  police  regulations  In 
the  strict  sense  of  those  terms,  and  apply 
with  equal  force  to  corporations  whose  tracks 
are  already  built  as  well  as  those  to  be  there- 
after consti-ucted.  They  have  reference  to 
the  public  security,  both  as  to  persona  and  to 
pr.  perty.  ♦  •  *  No  reason  la  perceived 
why,  upon  the  same  principle  on  which  a  rail- 
road corporation  may  be  required  to  fence 
its  trault  and  construct  cattle  guards.  It  may 
not  be  required  also  to  construct  farm  eross- 
inge.'  In  Chicago  &  N.  W.  R.  Co.  T.  City  of 
Chicago,  140  111.  309,  317-310.  29  N.  B.  1109, 
1111,  the  questlcn  was  whether,  In  a  case 
where  a  city  Institutes  a  condemnation  pro- 
ceeding to  open  or  extend  a  street  across  a 
railroad  already  constructed,  the  company 
owning  such  railroad  was  entitled  to  be  al- 
lowed, as  a  part  of  Its  just  compensation, 
the  amiunt  of  Its  expenses  in  constructjing 
and  maintaining  the  Street  crossing.  In  tliat 
case  It  appeared  that  the  railroad  was  con- 
structed in^or  to  the  above  act  of  1872  for 
the  incorporation  of  cities  and  villages,  and 
before  the  passage  of  the  act  of  1874.  which 
required  that  thereafter,  at  all  railroad  cross- 
ings of  highways  'and  streets,'  the  railroad 
companies  should  constmct  and  maintain 
such  crossings,  and  the  approaches  thereto, 
with  their  respective  rights  of  way,  so  that 
at  oil  times  tbey  should  be  safe  as  to  per^ 
sons  and  property.  2  Starr  ft  G.  Ann.  St 
p.  1927.  The  court  said:  'Government  owes 
to  Its  citizens  the  duty  of  providing  and  pre- 
serving safe  and  convenient  highways. 
From  this  duty  results  the  right  of  public 
control  over  public  highways.  Railroads  are 
public  highways,  and  In  their  relations  as 
such  to  the  public  are  subject  to  l^Isiative 
supervision,  though  the  interests  of  their 
shareholders  are  private  property.  Every 
railroad  company  takes  Its  right  of  way  sub- 
ject to  the  right  of  the  public  to  extend  the 
public  highways  and  streets  across  such  right 
of  way.  *  *  *  If  railroads,  so  far  as  they 
are  public  highways,  are,  llbe  other  high- 
ways, subject  to  legislative  supervision,  then 
rallraad  companies,  lu  their  relations  to  blgli- 
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ways  and  streets  which  Intersect  tiielr  rights 
of  way  are  subject  to  the  control  of  the  po- 
lice power  of  the  state.— that  power  of  which 
the  court  has  said  that  "it  may  be  assumed 
that  It  Is  a  power  coextensive  with  self-pro- 
tection, and  Is  not  Inaptly  termed  the  law  of 
overruling  necessity."  Town  of  Lake  View 
v.  Rose  nill  Cemetery  Co.,  70  lU.  191,  22  Am. 
Itep.  71.  The  requirement  embodied  In  sec- 
tion 8,  that  railroad  companies  shall  con- 
struct and  maintain  the  highway  and  street 
crossings  and  the  approaches  thereto  within 
their  respective  rlgfate  of  way,  Is  nothing 
more  than  a  police  regulation.  It  la  proper 
that  the  portion  of  the  street  ox  highway 
which  is  within  the  limits  of  the  railroad 
right  of  way  should  be  constructed  by  the 
railroad  company,  and  maintained  by  it,  be- 
cause of  the  dangers  attending  the  operation 
of  Ita  road.  It  should  control  the  making 
and  repairing  of  the  crossing  for  the  pro- 
tection af  those  passing  along  the  street,  and 
of  those  riding  on  the  cars.  •  •  •  The 
items  of  expense  for  which  appellant  claims 
comprasatlon  are  such  only  as  are  involved 
in  its  compliance  with  a  police  regulation  of 
the  statute.  It  is  weU  settled  that  ■'neither 
a  natural  person  nor  a  corporation  can  claim 
damage  on  account  of  being  compelled  to 
render  obedience  to  a  police  regulation  de- 
signed to  secure  the  common  welfare."  Chi- 
cago &  A.  R.  Co.  r.  Jollct,  L.  &  A.  By.  Co., 
lO.'^  111.  388,  U  Am.  B^.  799.  It  has  been 
held  by  this  court  in  a  number  of  cases  that 
railroad  corporations  may  be  required  to 
fence  their  tracks,  to  put  in  cattle  guards,  to 
place  upon  their  engines  a  bell,  and  to  do 
other  things  for  the  protection  of  life  and 
property,  although  thdr  charters  contained 
uo  such  requirements.  Bailroad  Ca  t.  Loom- 
is,  13  lU.  548,  66  Am.  Dec.  471;  Same  v. 
Dill,  22  ni.  264;  Bailroad  Co.  v.  McCleUand, 
25  111.  140;  Peoria  ft  P.  Union  By.  Co.  v. 
Peoria  ft  F.  Ry.  Co.,  lOS  IlL  UO.  •  •  • 
Uncompensated  obedience  to  a  regulation 
enacted  for  the  public  safety  under  the  po- 
lice power  of  the  state  la  not  a  taking  or 
damaging,  without  Just  compensation  of 
private  property,  or  ifflvate  property  affected 
with  a  public  interest.'  See.  also,  Mt^ler 
v.  Kansas,  128  U.  S.  623,  668,  8  Sup.  Gt  273, 
31  L.  Ed.  205;  Boston  ft  M.  R.  Co.  T.  Tork 
County  Gom'rs,  79  Me.  386.  10  Atl.  113; 
Thorpe  v.  Railroad  Co.,  27  Vt  150,  62  Am. 
Dec.  <SSS;  Lake  Shore  &  M.  8.  R.  Co.  v.  Cin- 
cinnati. 8.  ft  C.  Ry.  Co..  30  Ohio  St  SM; 
Bailroad  Co.  v.  Deerhig.  78  Me.  61.  70,  2 
Atl.  670,  57  Am.  Rep.  784;  State  v.  Chicago. 
B.  ft  Q.  R.  Co.,  29  Neb.  412,  45  N.  W.  468: 
New  York  ft  N.  E.  R  Co.  v.  City  of  Water- 
bury,  60  Conn.  1,  22  Atl.  439;  Railroad  Go.  v. 
Olbbcs,  142  U.  8.  386,  393,  12  Sup.  Ct  255,  35 
L.  Ed.  1051. 

"We  concur  In  these  views.  The  expenses 
that  will  be  Incurred  by  the  raihKiad  com- 
pany In  erecting  gates,  planking  the  cros^g. 
and  maintaining  flagmen.  lu  order  that  Its 
road  may  be  safoly  operated,— if  all  tliat 
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sbould  be  reqahred,— necessarily  result  from 
tlie  maixitenRnce  of  a  public  highway  under 
legislative  sanction,  and  must  be  deemed  to 
hare  been  taken  by  the  company  luto  ac- 
count when  It  accepted  the  privileges  and 
franchises  granted  by  the  state.  Such  ex- 
poses must  be  regarded  as  Incidental  to  tlie 
exercise  of  tbe  police  powers  of  the  state, 
^'hat  was  obtained,  and  all  that  was  ob- 
tained, by  the  condemnation'  proceeding,  for 
the  public,  was  the  right  to  open  a  street 
iicrosa  land  within  the  crossing  that  was 
used,  aud  was  always  likely  to  be  used,  for 
railroad  tracks.  While  the  city  was  bound 
to  make  compensation  for  that  which  was 
actually  taken.  It  cannot  be  required  to  «Hn- 
pensate  the  defendant  for  obeying  lawful  reg- 
ulations enacted  for  the  safety  of  the  lives 
and  property  of  the  people." 

Since  the  facts  as  found  by  the  trial  court 
show  that  the  constmctiras  of  a  street  cross- 
ing at  First  street  will  necessitate  a  serious 
Impairment  or  destruction  or  removal  of  val- 
uable property  of  the  railroad  company,  and 
of  a  character  It  bad  a  right  to  construct 
under  tbe  express  terms  of  Its  ^nt,  we  are 
of  the  opinion  that,  in  so  far  as  such  will  be 
the  result,  the  Impairment,  removal,  or  de- 
struction of  such  properly  without  just  com- 
pensation constitutes  a  taking  of  private 
property  for  puUlc  uses  without  Just  compen- 
sation, and  Is  therefore  in  violation  of  the 
rights  guarantied  to  the  company  by  the  con- 
stitution of  the  United  States. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  district  court  so  far  as  It  re- 
lates to  the  opening  of  California  avenue,  is 
stormed,  and  reversed  to  that  part  of  the 
Judgment  dissolving  the  temporary  injunc* 
tion  as  to  Fhrst  street;  and  the  cause  ia  re- 
manded to  tbe  district  court  of  Oklahoma 
county  with  directions  to  render  Judgment 
for  the  plaintiffs  In  error  on  tbe  facts  found, 
and  make  the  Injuneticm  perpetual,  subject 
to  the  right  of  defendants  In  error  to  open 
said  street  by  making  Just  compensation  to 
the  railway  company,  or  after  proper  con> 
dmnatlon  proceedings;  the  defendants  In  er- 
ror to  pay  the  costs  In  this  court 

BUBFORD.  O.  J.,  and  PANCOAST  and 
BBA.UCHAMP,  JJ..  concur.  IBWIN  and 
OILLETTH,  JJ.,  absent  BUBWELL,  J., 
not  sitting. 


<137  Cal.  £36) 

SAN  FRANCISCO  MUT.  LOAN  ASS'N  v. 
BOWDBN  et  nx.    (S.  F.  2,092.) 

(Snpreme  Conrt  of  California.    Sept.  8,  1902.) 

PRAUD—MORTGAGES—CANCELLATION— SET- 
TING  ASIDE— JUDGMENT— EVIDENCE. 

1.  One  who,  with  his  wife,  bad  given  mort- 
gages on  the  homestead,  falsely  represented  to 
the  mortgagee  that  his  wife  was  dead,  and  the 
mortgagee  consented  to  cancel  the  mortgagcK, 
made  an  additional  loan,  and  accepted  a  moi*t- 
gage  from  the  tiusbnnd  aloue  on  the  homestead 
and  other  realty,   Btid,  in  a  suit  to  set  aside 


the  cancellation  of  the  former  mortgage,  that  a 
decree  setting  aside  tbe  cancellation,  foreclo- 
sing the  homestead  mortgages,  and  crediting 
such  amount  on  the  hosbaud's  mortgage,  and 
canceling  the  latter  so  far  as  it  covered  the 
homestead  premiaea,  was  proper. 

2.  The  judgment  was  not  insufBcient  because 
there  was  uo  averment  or  finding  that  the  mort- 
gagee had  been  injured. 

a.  It  was  not  necessary  that  the  mortgagee, 
before  suing  for  the  cancellation,  sbould  have 
surrendered  the  mortgage  executed  by  tbe 
husband  alone;  that  mortgage  including  other 
property  tlian  the  homestead,  and  being  ia  part 
to  secure  money  other  than  that  involved  iu  the 
homestead  mortgages. 

4.  It  was  proper  to  admit  in  evideuce  an  in- 
dorsement of  the  husbaud's  name,  followed  by  , 
the  word  "widower,"  made  by  him  on  the  ap< 
plication  for  the  loan. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  George  H. 
Balirs.  Judge. 

Suit  by  the  San  Francisco  Mutual  Loan  As- 
sociation against  William  Bowden  and  wife. 
From  a  decree  for  plaintiff,  defendants  appeal, 

Beddy,  Campbell  &  Metson  and  Ira  D.  Or^ 
ton  (N.  B.  Frisbie,  of  counsel),  for  apiKllants. 
Nspbtaly,  Freldenrlch  &  Ackermsn,  for  re- 
spondoit 

McFABLAND,  J.  This  Is  an  appeal  by  the 
defoidants,  William  Bowden  and  bis  wife, 
Catherine  Bowden,  from  a  Judgmait  hi  favor 
of  philntUf.  The  purpose  of  the  action  was 
to  obtain  a  decree  setting  aside  the  cancdla- 
tlons  made  by  plaintiff  of  two  certain  mort- 
gages executed  by  tike  dettttdants,  Bowden  and 
wife,  to  plaintiff  on  certain  described  land 
on  FUbert  street,  in  San  Francisco,  which  at 
the  date  of  the  mortgages  were,  and  still  are, 
the  homestead  of  said  defendants.  One  of  the 
mortgages  was  executed  in  January,  1883,  to 
secure  $1,000.  and  the  other  in  May.  1888, 
to  secure  filOO;  and  at  the  date  of  eadi  of 
said  mortgages  defendants  also  pledged  to 
plaintiff,  as  additional  security,  certain  shares 
of  the  capital  stock  of  plalntlfl.  It  Is  avet^ 
red  In  the  complaint,  and  found  by  the  court, 
that  on  December  20,  1882.— the  money  se- 
cured by  said  mortgages  being  unpaid,  except- 
ing Interest,— tbe  defmdant  William  Bowden, 
wishing  to  borrow  some  more  from  plaintiff, 
and  designing  to  frandulentiy  Induce  plaintiff 
to  cancel  said  mortgages,  falsdy  and  fraudu* 
lently  represented  to  plalntlfl  that  his  wife, 
the  defendant  Catherine,  was  dead,  and  that 
therefore  the  titie  to  said  mortgaged  home- 
stead premises  had  vested  solely  In  him.  The 
plaintiff,  deceived  by  said  r^resentation,  con- 
sented to  relouw  s^  mortgages,  and  took  a 
mortgage  of  said  WlUlam  atone  for  the  money 
still  due  tbereon.  William  bad  theretofore  al- 
so given  a  mortgage  to  plaintiff  upon  land  own- 
ed by  him  on  Havens  street,  in  San  Fran- 
cisco. The  parties  then  calculated  the  amount 
due  on  said  mortgages,  after  deducting  the 
surrender  valne  of  said  stock;  and  it  was 
found  that  the  amount  so  due,  together  with 
tbe  additional  loan  desired  by  sold  defendant, 
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aggr^ted  f 1,800.  Therenpon  defendant  Wil- 
liam Bowden  gave  to  plaintiff  his  note  for  the 
amount,  and  also  a  mortgage  executed  by  him- 
self alone  to  secure  it,  upon  the  said  home- 
stead premises,  and  also  upon  flie  lot  on  Ha- 
vens street;  and  plalntifl  entered  of  record 
a  cancellatlnn  of  the  former  mivtgages,  and 
delivered  to  William  the  notes  secured  by 
them.  Plaintiff  -would  not  have  done  these 
things  "If  it  had  known  that  said  Catherine 
Bowden  was  then  Uvhig,  and  that  said  Wil- 
liam Bowden  was  not  a  widower."  Plaintiff 
did  not  discover  that  Catherine  was  not  deod 
until  It  commenced  an  action  on  the  infflvld- 
nal  mortgage  of  William  Bowden,  a  short  ttane 
before  the  commencement  of  the  present  ac- 
tion. The  evidence  supports-  the  findings  of 
the  court 

The  Judgment  rendered!  Is,  upon  the  merits, 
a  Just  one.  It  sets  aside  the  cancellation  of 
the  homestead  mortgages,  and  forecloses  them 
for  the  amount  still  due  thereon,  and  orders 
that  this  amount  be  credited  on  the  said  mcvt- 
gage  of  William  Bowden,  of  December  20, 
1802,  and  cancels  the  latter  mortgage  in  so 
fftr  as  It  covers  the  homestead  premises.  But 
appellants  attack  the  Judgment  for  certain  al- 
leged Irrq^ritles  and  defects  connected  with 
the  pleadings,  evidence,  etc. 

It  is  contended  t^t  fbe  Judgmoit  cannot 
stand  because  there  Is  no  express  averment  or 
flndfaig  that  plaintiff  was  Injured  by  the  fraud; 
that  is,  that  there  Is  no  averment  that  the  land 
on  Havens  street,  Included  In  'Nie  mortgage 
ezeevted  by  WDHam  Bowden,  waa  not  snffi- 
eient  security  for  the  mon^  secured  the 
homestead  mwtgagee.  This  contention,  bow- 
ever,  is  not  tenable:  Am  matter  of  l^al  right, 
idalntlff  was  entlUed  to  Its  orl^nal  mortgages, 
and  to  foreclose  them,  and  was  not  called  vjHm 
to  determine'  the  value  of  the  security  whiiA 
had  been  fraodulently  substituted. 

It  was  not  required  of  plaintiff  to  nurender 
the  mortgage  executed  by  William  Bowdm 
alone,  before  being  entitled  to  brhig  this  ac- 
tion. That  mortgage  Included  other  property 
than  Uk  homestead,  and  was.  In  part,. to  se- 
cure money  other  than  that  Involved  In  the 
bomestead  mortgages,  and  the  decree  of  the 
court  leaves  appellants  enttarely  unprejudiced 
on  tiiat  subject 

Plaintiff's  witness  Bbarboro,  Its  secretary, 
testified  to  the  representatfon  of  William  Bow- 
den that  his  wife  had  died,  and  that  at  the 
time  of  the  representation  he  (Sbarboro)  wrote 
on  the  baclc  of  Bowden's  application  for  the 
loan  the  words  "William  Bowden,  widower"; 
and  appellants  contend  that  the  court  en-ed 
in  admitting  in  evidence  the  application,  with 
this  Indorsement  of  "widOwer"^  on  It  We  do 
not  think  that  this  was  error.  It  was  a  mem- 
orandum made  by  the  witness  at  the  time  of 
the  occurrence  testified  to,  and  was  admissible 
under  the  principle  which  allows  such  a  mem- 
orandum to  be  referred  to.  MorcoTor,  in  the 
body  of  the  mortgage  Itself  Bowden  Is  de- 
scribed as  "widower,"  and,  as  he  made  no  at- 
tempt to  explain  how  that  designation  occurs 
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there,  he  Is  In  a  poor  position  to  dispute  the- 
fact 

There  are  no  other  points  which  -we  deem 
necessary  to  discuss.  The  Judgment  Is  af- 
firmed. 

We  concur:   TEMPLE,  J.;  HENSHAW,  J. 


(1S7  Cai.  zn) 

HOWABD  et  al.  t.  HIOOIKS  et  aL   (8.  F. 
2,005.) 

(Supreme  Court  of  Caiifomla.  Sept  4,  1902.) 

NOTES— ACTION— TENDER  OF  DEED. 

1.  Defendant  baviag  given  a  note  and  mort- 
gage Id  consideratioQ  of  a  conrefaDce  of  prem- 
ises to  be  made  by  plaiatiff,  plaintiff  cannot 
maintain  action  thereon  without  first  tendering 
the  deed. 

2.  An  offer  to  execute  a  deed,  and  place  It  in 
the  hands  of  tbe  judge  of  the  court  is  not 
equivalent  to  a  tender  to  deteodaut  of  bp  exe- 
cuted deed. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;  S.  P.  Hall,  Judge. 

Action  by  John  L.  Howard  and  others 
against  W.  H.  Hlgglns  and  others.  From 
an  order  granting  defendants  a  new  trial, 
plaintiffs  appetL  Affirmed. 

Olney  &  Olney,  for  appellants.  R.  EL  Hew^ 
itt  and  W.  J.  Donovan,  for  respondoits. 

HcFARLAND,  J.  This  action  fa  iip<ni  & 
promissory  note,  and  a  mortgage  to  secure 
It,  both  made  by  defendant  Higghis  to  phdn- 
tlTe.  The  prayer  Is  for  the  usual  Judgment 
In  such  a  case.  The  answer  set  that  tfbe 
conslderatloa  of  the  note  was  that  plaintUEa 
were  to  build  a  honse,  which  thejr  bad  not 
done,  and  tibat  plalntUb  to  oecnte  and 
driver  to  Hlgglns  a  deed  <tf  conveyance  of 
the  mortgaged  premises  free  of  all  llois,  et&, 
exc^  tbB  mortgage  sued  on,  and  tiiat  th^ 
had  rtfuaed  to  give  such  deed,  although  re- 
quested to  do  so.  It  appears  from  the  evi- 
dence tiiat  the  plaintiffs  vere^  and  still  aie^ 
the  owners  of  the  mortgaged  premises;  that 
they  sold  the  same  to  ^^ns,  and  that  Hlg- 
glns gave  the  note  and  mortgage  In  payment 
thereof.  The  court  fonnd  that  the  averments 
of  defendants  as  to  the  honse  and  the  deed 
WCTe  not  true,  and  reidered  Judgment  for 
plaintiffs  foreclosing  the  mortage.  Defend- 
ants moved  for  a  new  trial  upon  most  of  the 
statutory  grounds,  and  specified  that  the  evi- 
dence was  insufficient  to  Justify  the  findings 
of  fact  and  the  court  made  a  general  order 
granting  a  new  trial.  P^IntUEs  appeal  from 
that  order. 

There  was  clearly  evidence  warranting  the 
trial  court  in  holding  that  it  had  erred  la 
finding  that  the  giving  of  the  deed  -was  not 
a  part  of  tlie  contract  between  the  parties, 
and  tlicrefore  we  cannot  disturb  Its  conclu- 
sion on  that  issue  of  fact  And  that  being  so, 
■we  cannot  see  how,  as  a  matter  of  law.  the 
plnlntlffs  can  maintain  an  action  to  collect 
the  note  (the  purchase  price)  without  bavln^r 
first  tendered  the  ^ed.   The  mortgage  of 
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course,  was  a  mere  loddent  of' die  debt. 
Respondrat  could  certainly  not  enforce  the 
execution  of  the  deed  without  having  given 
the  note  and  mortgage.  Neither  party  can 
put  the  other  in  default  without  first  having 
performed,  or  tendered  performance,  of  his 
part  of  the  contract  The  offer  before  Hie 
final  submission  of  the  case  relied  on  by  ap- 
pellants, even  if  the  tender  of  a  deed  after 
suit  commenced  could,  in  any  event,  be  deem- 
ed sufficient,  was  not  the  tender  of  a  deed  to 
respondent;  It  was  a  mere  offer  to  execute 
a  deed,  and  "place  It  in  the  hands  of  the 
Judge  of  this  court,"  and  not  a  tender  of  an 
executed  deed  to  respondent  Appellants  also 
made  some  other  offers  to  reiqiondents,  which 
cotainJy  appear  to  have  been  very  just  and 
fair;  but  they  do  not  obviate  the  I^ial  diffi- 
culties of  the  situation. 
The  order  appealed  from  la  affirmed. 

We  concur:  BBATTT,  C.  J.;  T£:MFLE,  J. 


(137  Cal.  225) 

ANDERSON  v.  ANDEESON.  (S.  P.  3,229.) 
(Bapreme  Court  of  California.  Sept.  4,  1002.) 
AUUONY  FENDING  DIVORCB  SUIT. 
l.The  authority  given  by  Civ.  Code,  §  137, 
to  the  court  to  require  the  huBband,  pending  an 
action  (or  divorce,  to  pay  aa  alimony  any  mon- 
ey "necessary"  to  enable  the  wife  to  support 
herself  and  children,  is  not  devested  by  the  fact 
that  he  is  paying  all  tlie  bills  contracted  by  the 
wife,  or  by  hie  declaration  that  he  is  willing  to 
pay  them  till  conduslou  of  the  action. 

Department  1.  Appeal  from  supertor  CGurt» 
city  and  county  of  San  Francisco;  Frank  H. 
Kerrigan,  Judge. 

Action  by  Elisabeth  Anderson  against  An- 
drew Anderson  for  divwce.  From  an  curder 
for  temporary  alimony,  defendant  appeals. 
Affirmed. 

H.  W.  Button,  for  appellant.  Lenuon  & 
Hawkins  and  Ohas.  B.  Nougoues,  for  re- 
spondent. 

HARRISON,  J.  After  the  plaintiff  had 
commenced  this  action  for  a  divorce  from 
the  defendant,  the  superior  court  made  an 
order  requiring  the  defendant  to  pay  to  hec  a 
certain  sum  of  money  for  costs  and  counsel 
fees  for  the  prosecution  of  the  suit,  and  also 
an  additional  amount  as  alimony  for  tbe  sup- 
port of  herself  and  infant  child  during  the 
pendency  of  the  action.  From  tbis  order,  de- 
fendant has  appealed. 

Upon  the  hearing  of  the  plalntllTs  applica- 
tion for  the  order,  the  financial  ability  of  the 
defendant  was  shown;  and  the  court  found 
that  the  plaintiff  is  without  any  individual 
means  to  prosecute  the  action,  or  for  tbe  main- 
tenance of  herself  and  child,  and  thereupon 
made  the  order.  No  objection  Is  made  to 
the  amounts  ordered  to  be  paid,  or  to  the  cor- 
rectness of  the  order  for  the  payment  of  costs 
and  counsel  fees;  but  tbe  appelant  contends 

1 1.  Be«  Dlvorcfl.  vol.  17,  Cent.  Dig.  S  6U^ 


that,  Inasmucb  as  It  appeared  at  tbe  bearing 
that  the  plaintiff  is  occupying  the  family 
residence,  and  Uiat,  as  tbe  defendant  stated 
at  the  hearing  that  he  was  wUUog  to  pay  the 
bllis  contracted  by  the  plaintiff  for  her  siqt- 
port  until  tbe  action  Is  concluded,  it  did  not 
appear  to  the  court  that  the  payment  of  any 
money  by  tbe  husliand  was  "necessary"  to 
enable  the  plaintiff  to  sui^ort  h»B^  and 
child,  and  therefore  that,  under  section  137, 
Civ.  Code,  tbe  court  was  not  autborteed  to 
make  the  ord^.  This  contention  of  tbe  ap- 
pelant Is  wittiout  merit  The  authority  of 
the  court  to  direct  tbe  husband  to  pay  a  defi- 
nite amount  as  alimony  Is  not  devested  by 
the  fact  that  he  is  paying  all  tbe  bills  con- 
tracted by  the  wife,  or  by  his  declaration 
that  he  Is  witling  to  pay  them  during  tbe 
prosecution  of  the  action.  The  wife  is  not 
required  to  depend  upon  the  will  or  caprice 
of  the  husband  for  ha  support,  or  to  satisfy 
tradesmen  and  others  from  whom  she  Is  to 
obtain  the  necessary  articles  for  her  support 
and  comfort  that  tiie  husband  will  pay  for 
them;  but  sbe  Is  entitled  to  receive  from  bim 
a  definite  amount  of  money  with-  which  to 
supply  her  wants  as  she  may  dealrer  and  to 
hare  the  power  of  disbursing  It  as  tbe  tokj 
choose.  When  It  Is  shown  that  she  la  wltta- 
out  the  means  of  support,  and  iSiat  ^lor  bus- 
band  baa  the  financial  ability  therefor,  tbe 
court  baa  tbe  autborltr  to  direct  tbe  payment 
by  bin)  of  such  an  amount  as,  in  Its  discre- 
tion, may  be  appropriate.  Bee  Oowan  T.  Cow- 
an. 10  Colo.  510;  16  Pac.  210. 
The  order  Is  affirmed. 

We  concur:  GAR0T7TTB.  J.;  VAN  DYKO^ 

J. 


(7  Oal.  trnrep.  1) 
RIEBLl  V.  HUSLBB.   (S.  F.  2,842.) 
(Supreme  Court  of  California.  Sept  4.  1002.) 

8SPARA.TB  PROPBRT?  OF  WIFB— HTIDBNOB- 
FRAUDUIiBNT  CONVBTANCS. 

1.  The  presumption  that  cattle  bought  by  the 
husband  during  the  marriage  were  community 
property  is  not  overcome  by  the  wife's  mere 
testimony  that  it  was  bought  with  her  money, 
and  that  she  had  a  certain  amount  of  money  in 
banks  and  loaned  when  sbe  was  married,  three 
years  before  the  purchase;   they  having  been 

filaced  on  a  ranch  occnpied  by  them  under  .a 
ease  to  the  husband  alone,  and  treated  as  Ids 
property  by  his  afterwards  giving  her,  when 
he  was  Insolvent,  a  bill  of  sale  thereof. 

2.  A  recorded  bill  oC  sale  from  husband  to 
wife  of  cattle,  possession  of  which  remained  as 
before  on  a  ranch  occupied  by  husband  and 
wife,  but  leased  to  him  alone.  Is  within  Civ. 
Code,  S  3440,  providing  that  a  transfer  of  per- 
sonalty, made  by  one  having  the  possession  or 
control  thereof,  and  not  accompanied  by  de- 
livery and  followed  by  change  of  possession,  is 
void  against  tbe  seller'a  credUora. 

Oommlssltmers'  decision.  Department  1. 
Appeal  from  superior  court  Sonoma  county; 
Albert  G.  Burnett  Judge. 

Action  by  Christina  A.  Blebll  against  B.  A. 
Husler.  Judgment  for  defoidant.  Pkdntiff 
appeals.  Affirmed. 
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J.  P.  Rodgera,  for  appellant  Lippltt  & 
Llppltt,  for  respondent 

COOPER,  C.  This  action  was  brought  to 
recover  14  head  of  cows,  or  the  value  thereof, 
which  are  alleged  to  be  the  separate  property 
of  plaintiff.  The  defendant  at  the  time  of 
taking  the  property  was  a  constable  of  Petal- 
unia  township,  and  justified  under  a  writ  of 
execution  In  favor  of  one  Keegan  against  A. 
B.  Riebll,  the  husband  of  plaintiff.  The  case 
was  ti'led  before  the  court,  findings  filed,  and 
Judgment  entered  for  the  defendant.  Plain- 
tiff prosecutes  this  appeal  from  the  judgment, 
and  from  the  order  denying  her  motion  for  a 
new  triaL 

The  court  found  that,  at  the  time  of  the 
taking,  tlie  property  was  not  the  property  of 
plaintiff,  but  was  the  property  of  her  bus- 
band,  against  whom  the  writ  of  execution  ls< 
sued.  The  sole  point  contended  for  by  plain- 
tiff is  that  there  Is  not  sufflclent  evidence  to 
sustain  this  finding.  We  have  carefully  ex- 
amined the  evidence,  and  find  it  sufficient 
The  cows  were  bought  by  plaintiff's  husband 
in  October,.  1899.  They  were  not  owned  by 
plaintiff  Jbefore  her  marriage,  nor  were  they 
afterwards  acquired  by  her  by  gift  bequest 
devise,  or  descent.  At  the  time  they  were 
purchased  they  were  not  conveyed  to  her  by 
an  Instrument  in  writing.  The  cattle,  there- 
fore, having  been  purchased  during  maniage, 
the  presumption  is  that  tliey  were  community 
property.  The  burden  was  upon  plaintiff  to 
overcome  this  presumption  by  evidence  clear 
and  convincing.  In  the  absence  of  such  evi- 
dence the  presumption  as  to  the  community 
character  of  the  property  must  prevaU.  Civ. 
Code,  §g  162,  1G4;  lu  re  Boody's  Estate,  113 
Cal.  086,  45  Pac.  858;  FenneU  t.  Drlnkbousei, 
131  Cal.  451,  63  Pac.  734. 

While  there  is  some  evidence  tending  to 
show  that  the  cows  were  purchased  with  the 
separate  money  of  the  plaintiff,  it  is  not  clear, 
nor,  in  our  opinion,  sufficient  to  overcome  the 
presumption  as  to  the  community  character  of 
the  property.  The  only  evidence  on  the  point 
is  tliat  of  plaintiff.  She  did  not  produce  the 
evidence  of  her  husband,  nor  of  the  party 
from  whom  the  cattle  were  purchased.  She 
testified  that  the  cattle  were  bought  by  her 
husband  out  of  her  money;  that  at  the  time 
of  her  marriage— more  than  three  years  be- 
fore-she  had  between  $900  and  $1,000  In  the 
Sonoma  County  Bank,  and  some  money  In  the 
German  Loan  Society,  and  some  loaned  out  in 
Washington.  She  did  not  say  that  she  had 
this  money  or  any  money  in  any  bank  at  the 
time  the  cattle  were  purchased.  She  did  not 
show  that  she  drew  any  money  from  any 
bank  about  the  time  of  the  purchase,  nor  that 
she  gave  her  husband  or  any  one  a  check  on 
any  bank  or  on  any  party  in  payment  of  the 
cattle.  The  cattle  were  brought  and  placed 
on  the  ranch,  which  was  occupied  by  plaintiff 
and  her  husband,  under  a  lease  to  the  husband 
alone,  and  turned  on  the  range  with  the  other 
catUe.  They  were  not  branded  or  marked  by 


plaintiff  ln*any  way  so  as  to  Identify  them 
from  the  cattle  owned  by  her  husband.  Xo 
one  testified  to  any  claim  made  by  her  to  the 
cattle  at  or  atwut  the  time  of  the  purchase. 
Afterwards,  In  June,  1900,  the  plaintiff  and 
her  husband  went  to  an  attorney  for  advice, 
and  thereupon  the  husband  executed  and  de- 
livered to  the  plaintiff  a  bill  of  sale  for  "twen- 
ty-six head  of  cows,  one  bull,  seven  calves, 
seven  head  of  horses  and  harness,  wagons, 
and  farming  Implements,  now  on  the  ranch 
of  Charles  Lynch,  in  Vallejo  township;  also 
all  chickens,  pigs,  and  hay  on  said  ranch." 
The  bill  of  sale  included  the  cows  in  contro- 
versy. It  was  recorded,  and  plaintiff  said  con- 
cerning Its  execution:  "Q.  How  came  he 
[Riebli]  to  make  that  bUl  of  sale?  A.  Well, 
he  lose'  all  his  property  where  he  had  all  his 
money  he  had,— he  lose  on  the  Lynch  place,— 
and,  of  course.  I  want  to  be  sure  of  ray  pn^r- 
ty;  and  that's  why  we  had  the  bill  of  sale 
drawed  up,  ^o  I  could  do  as  I  pleased,  because 
it  was  bought  out  of  my  own  property,  and 
was  my  own  property,  that  I  worked  thirteen 
long  years  for."  It  is  evident  that  this  bill 
of  sale  was  an  afterthought.  Plaintiff  had 
taken  no  bill  of  sale  of  the  property  at  the 
time  it  was  purchased,  but  when  her  husband 
liad  lost  his  money  she  took  the  precaution  to 
take  a  bill  of  sale  from  him  of  that  which  she 
says  she  already  owned,  and  to  have  the  bill 
of  sale  recorded.  It  is  evident  that  at  the 
time  the  bill  of  sale  was  made  the  plaintiff 
and  her  i.^bband  regarded  the  property  as 
community  property,  or  the  separate  property 
of  the  husband,  and  we  will  so  r^ard  it  It 
has  been  held  that  the  contemporaneoua  and 
practical  construction  of  a  contract  hy  tiie 
parties  to  It  Is  strong  evidence  as  to  its  mean- 
ing if  its  terms  are  equivocal.  Keith  r.  En- 
gineering Go.  (Oal.)  68  Pac.  69&  We  think  it 
equally  clear  that  the  plaintiff  and  defendant 
by  the  bill  of  sale,  treated  the  property  as  sub- 
ject to  the  control  and  domhiloD  of  the  hus- 
band, and  not  as  the  property  of  the  wlf& 
We  will  assume  that  they  each  knew  its  char- 
acter, and  that  the  husband  would  not  have 
conveyed,  nor  the  wife  have  demanded  a  c<m- 
veyance  of,  property  the  title  ot  which  was 
already  In  the  wife.  We  fully  recogiUae  the 
right  of  the  wife  to  her  own  separate  propw- 
ty,  and  her  right  to  invest  and  reinvest  it  as 
she  pleases.  But  we  know  that  the  wife  is 
often  a  willing  tool  In  aiding  her  husband  to 
escape  his  just  debts.  lb  such  case  the  better 
rule  Is  to  require  the  character  of  the  proiper- 
ty  to  be  proven  by  clear  and  convincing  evi- 
dence. It  is  not  clear  to  us  that  property 
bought  by  the  husband,  and  mingled  srlth  his 
own,  and  afterwards  conveyed  by  him  to  bla 
wife,  was  all  the  time  her  separate  property. 
The  bill  of  sale  conveyed  the  property  to  the 
wife  as  between  husband  and  wife.  But  there 
was  no  Immediate  delivery  nor  change  of 
possession.  It  remained  upon  the  ranch  In 
the  possession  of  the  husband  as  before.  The 
ranch  was  leased  by  the  husband,  and  no 
claim  la  made  as  to  any  change  of  poBsessioo. 
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Tbere  had  been  no  change  of  possession  when 
Keegan  became  a  creditor,  and  the  bill  of 
Bale  was  therefore  void  as  to  talm.  Civ.  Code, 
S  3410. 

■  It  follows  that  the  judgment  and  order 
should  be  affirmed. 

We  concur:   HAYNES,  0.;  SMITH,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


(137  Cal.  218) 

PEOPLE  V.  HOAGLAND  et  al.    (Cr.  917.) 

(Supreme  Conrt  of  California.   Sept.  2,  1902.) 

CRIMINAL  U^W— EVIDENCE  OF  GOOD  CHARAC- 
TER—INSTRUCTIONS. 

1.  Testimony  of  a  witnetis  that  he  knows  the 
general  reiiutation  of  defendant,  and  that  it  is 
good,  as  far  as  he  knows,  is  evidence  of  good 
character. 

2.  There  being  evidence  of  defendant's  good 
character,  he  is  entitled  to  an  instruction  that 
such  evidence  is  relevant  to  the  question  of 
guilty  or  not  guilty,  and  is  to  be  considered  in 
connection  with  the  other  facts;  this  not  being 
a  violation  of  the  provision  of  the  constitution 
forbidding  the  charging  of  jnries  with  respect 
to  matters  of  fact. 

GommlssionerB'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  comi- 
ty; J.  M.  Mannon,  Judge, 

Jack  IiYench,  Indicted  wltb  George  Hoag- 
land  and  others,  was  convicted  of  grand  lar- 
ceny, and  appeals.  Reversed. 

Weldon  &  Held,  for  appellant  TIrey  L. 
Ford,  Atty.  Gen.,  A.  A.  Moore,  Dep.  Atty. 
Gen.,  and  W.  G.  Poage,  Vist  Atty.,  for  the 
Pet^Ie. 

CHIPMAN,  C.  Appellant  French,  with 
two  other  defendants,  was  Informed  against 
for  the  crime  of  grand  larceny  by  stealing 
certain  cattle  In  Trinity  county,  and  after- 
wards driving  them  into  Mendocino  county 
and  there  selling  them.  French  had  a  sepa- 
rate trial,  and  was  found  guilty.  He  appeals 
from  the  judgment  of  conviction,  and  from 
the  order  denying  motion  for  a  new  trial. 

Defendant  asked  and  was  refused  an  In- 
struction (numbered  9)  that  "evidence  of  good 
character  Is  evidence  relevant  to  the  question 
of  guilty  or  not  guilty,  and  Is  to  be  consider^ 
ed  by  you  In  connection  with  the  other 
facts,"  etc.  This  Instruction  was  the  same  In 
form  as  was  held  to  have  been  erroneously 
refused  In  Fe<H>le  v.  Shepardson,  49  Cal.  629. 
Four  witnesses  testified  to  the  previous  good 
character  of  defendant  All  were  asked  the 
question  whether  they  knew  the  general  r^ 
atatloD  of  defendant  In  the  community  where 
be  lived,  for  truth,  honest,  and  Integrity. 
One  witness  answered  that  It  was  good,  as 
far  as  he  knew,  but  did  not  say  he  knew 
what  bis  general  reputation  was.  Two  of 
the  other  witnesses  testified  to  a  knowledge 

f  2.  See  Criminal  Law.  vol.  14,  Cant  Dig.  H  l^^l. 
1840-1842. 


of  his  reputation,  and,  In  reply  to  the  ques- 
tion whether  "it  is  good  or  bad,"  said,  *'It  is 
good,  as  far  as  I  know."  The  fourth  wit- 
ness testified  dh-ectly  that  his  general  reputa- 
tion for  the  qualities  or  character  named  is 
good.  The  attorney  general  claims:  First, 
that  this  does  not  amount  to  evidence  of  g.^od 
character;  and,  second,  that  the  Instruction 
violated  the  constitutional  provision  forbid- 
ding Judges  to  charge  juries  with  respect  to 
matters  of  fact  We  cannot  so  regard  the 
testimony.  When  a  witness  says  he  knows 
the  general  reputation,  and  further  answers 
that  It  Is  good,  as  far  as  be  knows,  the  testi- 
mony amounts  to  something  more  than  the 
personal  opinion  of  the  witness.  The  weight 
of  such  evidence  was  with  the  jury.  The 
question  Involved  was  fully  considered  In 
People  V.  Ashe,  44  Cal.  288,  and  this  case 
has  been  cited  with  approval  in  several  sub- 
sequent cases,  besides  the  Shepardson  Case. 
See  People  v,  Fenwick,  45  Cal.  287;  People 
V.  Bell,  49  Cal.  485;  People  v.  Casey,  5a  Cal. 
360; .  People  v.  Doggett,  62  Cal.  27.  The  In- 
struction did  not  violate  the  constitutional  In- 
hibition. The'Otber  questions  Involved  in  the 
i.  .,.'al  may  not  arise  on  a  retrial,  and  we 
thei-efore  express  no  opinion  upon  them. 

For  the  error  above  pointed  out,  the  judg- 
ment and  order  should  be  reversed,  and  It  Is 
Bo  advised. 

We  concur:  HAYNES,  O.)  SMITH,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed. 


<ia7  Oal.  2») 

PEOPLE  V.  JOHN.   (Cp.  857.) 

(Supreme  Court  of  California.   Sept.  2,  1902.) 

PERJURY— SWEARING  TO  CRIMINAL  COM- 
PLAINT BEFORE  A  JUSTICE-SEC- 
ONDARY EVIDENCE. 

1.  Fen.  Code,  §  124,  providing  that  the  mak- 
ing of  a  deposition  or  certificate  is  complete, 
within  the  chapter  as  to  perjury,  when  it  is  de- 
livered by  accused  to  another  nersoa  with  In- 
tent that  it  be  uttered,  does  not  apply  to  the 
swearing  to  a  complaint  before  a  justice  of  the 
peace  charging  one  with  a  crime  cognizable  by 
the  justice;  it  being  at  once  the  duty  of  the 
justice  to  issue  the  warrant  for  arresL 

2.  There  is  hearsay  testimony  of  what  de- 
fendant testified  to,  where  the  interpreter  testi- 
fied that  he  stated  in  English  all  defendant  tes- 
tified to,  and  the  official  stenographer  then  tes- 
tified to  every  word  which  the  interpreter  had 
stated. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;  W.  G.  Lorigan,  Judge. 

Jan  John  was  convicted  of  perjury,  and  ap- 
peals. Reversed. 

O.  A.  WhitehurBt  Geo.  F.  Carroll,  and  Louis 
P.  Boardman.  for  appelhmt  Tirey  L.  Ford, 
Atty.  Gen.,  A.  A.  Moore,  Dep.  Atty.  Gen.,  Jas. 
H.  Campbell.  Dlst.  Atty.,  and  A.  H.  Jarman, 

Dep.  Dlst.  Atty.,  for  the  I*eopIe. 


1  2.  See  Crlmlaal  Law,  vol.  14,  Cent.  Dls.  I  123*. 
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TEMPLE,  J.  The  defendant  was  convicted 
of  perjury  In  swearing  to  a  complaint  before 
I  maslBtrate  cbarglng  one  Lai  Ha  with  granil 
lurceny.  It  is  contended  that  the  Information 
falls  to  charge  the  defendant  with  the  crime, 
because  It  Is  not  stated  that  the  affidavit  was 
delivered  to  any  one  to  be  uttered,  nor  that 
It  was  filed  or  used  by  the  maglsErate,  qr  that 
it  affected  the  proceedings  In  any  way.  Coun- 
sel is  clearly  In  error.  Section  124  of  the 
Penal  Code  has  no  application  to  the  case. 
When  defendant  subscribed  the  affidavit  aod 
took  the  oath,  he  Inaugurated  a  prosecution. 
Am  it  charged  an  offense  which  was  within  the 
jurisdiction  of  the  justice  of  the  peace  as  an 
examining  magistrate,  it  became  at  once  the 
duty  of  the  Justice  to  Issue  the  warrant  of 
orr^t.  Filing  was  not  required,  and  it  never 
was  In  the  custody  of  the  defendant,  nor  bad 
be  the  power  to  deliver  or  to  withhold  it  Peo- 
ple V.  Robles,  117  CaL  6S1,  49  Pac  1Q12,  has 
no  application. 

But  the  court  erred  In  admitting  the  evi- 
dence of  what  the  defendant  bad  testified  at 
the  preliminary  examination.  The  testimony 
was  offered  for  the  purpose  of  Impeaching  the 
defendant  as  a  witn'ess  in  his  own  behalf,  and 
was  objected  to  as  Incompetent  What  tran- 
spired Is  thus  correctly  set  forth  by  the  at- 
torney general  in  respondent's  brief:  "The 
defendant's  testimony  given  in  folios  306-325 
was  foDy  put  in  evidence  In  this  manner: 
First  the  Interpreter  testlQed  that  he  accurate- 
ly stated  In  English  at  the  examination  all 
that  the  defendant  said  in  Chinese;  second, 
the  official  stenographer  then  testified  to  every 
word  which  the  Interpreter  had  stated.  By 
this  method  the  exact  words  of  the  defendant 
were  conveyed,  through  the  ilouble  medium  of 
the  Interpreter  and  the  stenographer,  to  the 
Jury.  Neither  of  them  alone  could  have  ac- 
complished this  result."  Respondent  contends 
that  this  case  does  not  fait  within  the  case 
of  People  V.  Ah  Yute,  56  Cal.  119,  because 
there  the  evidence  of  the  stenographer  was 
taken,  and  It  does  not  appear,  as  it  does  here, 
that  the  Interpreter  was  called  to  show  that 
he  had  correctly  interpreted  what  the  witness 
said.  This  additional  fact  certainly  avoided 
one  possible  objection.  But  the  fact  still  re- 
mains that  the  witness  was  glviog  hearsay  tes- 
timony. This  Is  the  objection  which  was  sus- 
tained In  People  v.  Ah  Yute.  The  case  Is  this: 
A  person  charpcd  with  crime  makes  a  confes- 
sion to  one  John  Doe.  Doe  meets  Richard  Roe 
and  relates  to  him  what  defendant  had  told 
him.  At  the  trial  John  Doe  la  called  as  a 
witness,  and  testifies  that  he  had  truly  nar- 
rated to  Richard  Hoe  what  the  defendant  said. 
Then  It  Is  sought  to  have  Richard  Roe  state 
what  John  Doe  had  said.  Instead  of  asking 
John  Doe  such  questions.  We  may  suppose 
John  Doe  has  a  poor  memory,  and  has  for- 
gotten the  iMirtlculars  of  the  confession,  but 
will  swear  positively  that  be  made  a  true  state- 
ment to  Richard  Roe,  who  does  remember. 
To  admit  such  testimony  would  make  a  new 
rule  of  evidence.   The  following  anthorltlea 


bear  upon  this  question:  People  v.  Lee  Fat, 
54  Cal.  527;  People  v.  Ah  Yute,  56  Cal.  119; 
People  T.  Lem  Deo,  132  Cat         64  Pac. 

205. 

Under  these  views,  It  becomes  anneccssair 
to  consider  the  other  points  made  by  appellant. 
The  Judgment  and  the  orders  appealed  from 
are  reversed. 

We  concur:  BEATTT,  C  J.;  McFAR- 
LAND,  J. 


(Itt  Cal.  810) 

UNITED  LAND  ABS'N  et  al.  v.  PACIPIO 

IMP.  CO.  et  al.    (S.  F.  2,021.) 

(Snprenie  Coo^  of  Califorula.   Aug.  27,  1902.) 

ACTION  TO  QUIET  TITLE— TIDE  LANDS—FED- 
ERAL QUESTION— STARE  DECISIS— ESTOPPEL. 
-JUDICIAL  NOTICE— ERROR  CURED— PLEAD- 
INa—ANBWBR  — ALLEGATION  OF  DBPBND- 
ANT'8  TrTLB-FINDINOS. 

1.  A  decision  of  the  United  States  sapreme 
court  in  a  matter  of  federal  jurisdiction  must 
be  regarded  as  of  binding  authority  on  a  state 
court  of  last  resort. 

2.  The  fact  that  the  mayor  of  a  city,  as  a 
member  of  the  state  board  of  tide  land  com- 
missioners, participated  in  a  survey  by  which 
certain  lands  were  excladed  from  the  city, 
and  that  the  city  by  ordinances  approved  the 
survey  and  maps  in  accordance  therewith, — 
all  such  acts  being  prior  to  a  confirmation  of 
the  city's  title  to  the  Iaud,^id  not  tttap  the 
city  from  claiming  the  land. 

3.  On  appeal  in  an  action  involving  title  to 
realty,  a  deed  introduced  In  evidence  below, 
but  not  appearing  in  the  record,  or  havins 
Its  contents  shown  therein,  cannot  be  conaio- 
ered  as  baring  any  bearing  on  ths  case. 

4.  A  question  of  estoppel  by  judgment  can- 
not be  considered  In  the  absence  of  the  record 
on  which  such  estoppel  is  predicated. 

5.  Iq  an  action  to  quiet  title,  there  Is  no  oc- 
casion for  a  finding  as  to  any  alleged  title  of 
plaintiff  not  set  up  in  the  complaint. 

6.  A  partial  actual  possession  of  alleged  tide 
lands  actually  belonging  to  a  city  cannot  be  ex- 
tended by  construction  to  the  bonndartea  of  the 
occupant's  claim,  under  the  state  possessory 
act  (St.  18.'i2.  p.  158). 

7.  In  a  suit  to  quiet  title  to  lands,  any  al- 
leged error  in  a  statement  by  the  court  that  it 
would  take  notice  ol  a  certain  patent,  and  that 
the  lands  in  controversy  were  inctoded  therein, 
WHS  cured  by  the  rubsequeot  Introduction  in 
eviilence  of  the  patent  and  maps,  from  which  it 
fully  flppenred  that  the  laud  was  so  included. 

8.  On  appeal  from  an  order  denying  a  motioD 
for  a  now  trial  in  a  suit  wherein  judgment  was 
rendered  in  favor  of  defendants  who  appeared, 
only,  au  order  of  diijmissal  as  to  othw  defmd- 
ants  wns  not  involved. 

I>.  ITnder  Code  Civ.  Proe.  (  «7,  providing 
that  the  answer  of  defendant  shall  contain  a 
general  or  specific  denial  of  the  allegationa  of 
the  complaint,  an  answer  in  a  suit  to  quiet 
title  need  not  allege  defendant's  title,  but  only 
deny  the  plaintiff's  allegation,  though,  to  entitle 
defendant  to  avail  himself  of  an  equitable  title 
as  sKBinst  plaintiff's  legal  title,  it  should  be 
Bjierlfirally  pleaded. 

10.  Ho  a  fiuding  adverse  to  plaintiff  on  snch 
an  answer  is  sofflcient,  without  finding  defend- 
ant's title.  ' 

Department  2.  Appeal  tnm  snperior  ooort, 
city  and  county  of  San  Fnudaon;  Walter  H. 
Levy,  Judge. 

Action  by  the  United  Land  ABSoclatfam  and 


f  L  See  Courta,  voL  U,  CsaL  Dig.  H  ». 
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others  against  tbe  Paelflc  ImpTOTement  Com- 
pany and  others.  From  a  judgment  for  de- 
fendants, and  an  order  denying  a  motion  for 
a  new  trial,  plaintiffs  appeal.  Affirmed. 

W.  T.  Beggett  and  C.  O.  Tripp,  for  appel- 
lants. Maatlck,  Belcher  &  Mastlck,  Cope, 
Boyd,  Fitield  &  Hoburg,  and  FrantOln  K. 
Lane,  City  Atty.  (WUatm  &  Wilson  and  Ed- 
ward R.  Taylor,  of  counael),  for  Eeq)onaenta. 

FBK  GUBIAM.  This  Is  a  suit  to  qntet 
title  to  lands  in  tbe  city  and  county  of  San 
Francisco.  Judgment  was  rendered  In  the 
lower  coart  against  the  plaintiffs,  who  ap- 
peal from  an  order  denying  their  motion  for 
new  trlaL  The  plaintiffs  deraign  title  mider 
a  deed  of  tbe  state  tide  land  commissioners 
of  date  Korember  24,  1S75,  at  whlcta  time,  it 
Is  alleged,  tbe  state  was  the  owner  of  tbe 
land  in  question.  The  court  found,  in  effect, 
that  the  state  was  not  then,  or  at  an^  time, 
the  owner  of  tbe  land;  and  the  principal 
question  InTOlved  is  as  to  tbe  correctness  of 
this  finding.  Tbe  same  question,  upon  tbe 
same  state  of  facts,  was  involved  in  tbe  case 
of  these  plaintiffs  against  Knlgbt,  85  Gal.  448, 
24  Fac.  818,  which  was  taken  1^  writ  of  error 
to  the  supreme  court  of  the  United  States, 
where  tbe  decision  of  this  court  was  reversed, 
and  the  question  decided  adversely  to  the 
plaintiffs  Knight  v.  United  Land  Ass'n,  142 
U.  S.  161,  12  Sup.  Ct  258,  85  L.  Ed.  974. 
This  decision,  being  in  a  matter  of  federal  Ju- 
risdiction, must  be  regarded  as  of  binding  au- 
thority on  this  court  (Belcher  v.  Chambers, 
53  CaL  63U;  San  Benito  Co.  t.  Southern  Fac. 
R.  Co.,  77  OaL  B18. 18  Fac.  827);  and  It  most 
therefore  be  held,  as  found  by  tbe  lower 
court,  that  the  state  bad  no  tiUe  to  tbe  land 
in  question  when  It  conveyed  to  the  plaintiffs* 
predecessors. 

It  Is,  Indeed,  contended  by  the  appellants 
that  the  acts  of  tbe  city  with  reference  to 
these  lands  were  such  as  to  estop  It  from 
dalmiog  them  as  against  the  state  or  Its  sub- 
sequent grantees,  bnt  this  contention  cannot 
be  BOB  tain  ed.  The  acts  relied  on,  all  of  which 
were  prior  to  tbe  cmflrmation  of  the  city's 
title,  consisted  merely  in  the  participation  of 
the  mayor  c£  the  dty,  as  a  member  of  tbe 
state  board  of  tide  land  commissionerB,  In 
the  survey  by  which  the  tide  lands  were  ex- 
cluded from  the  dty,  and  In  the  approval  of 
the  survey,  and  of  maps  or  surveys  according 
therewith,  by  several  ordinances.  But  none 
nor  all  of  these  acts  could  constitute  an  es- 
toppel Boggs  V.  Merced  Mln.  Co.,  14  OaL 
278:  1  Notes  CaL  Bep.  064  et  seq.;  Lore  T. 
Shartzer,  31  Gal.  489.  There  was  also  admit- 
ted in  evidence  a  deed  from  tbe  state  board 
of  tide  land  commissioners  to  tbe  city,  of  dato 
November  6,  1875.  which  Is  referred  to  in  the 
appellants'  brief  as  one  of  tbe  facts  working 
the  estoppel;  but  as  the  deed  does  not  appear 
In  the  record,  nor  any  statement  of  Its  con- 
tents. It  cannot  be  perceived  that  It  has  any 
bearing  on  the  case. 


It  is  further  mrged  by  the  appellants  that 
tbe  titie  to  tbe  land  In  question  became  vested 
in  sails,  their  predecessor  In  titie,' under  the 
Van  Xess  ordinance  and  ratifyli^  statutes, 
and,  as  to  a  portion  of  the  land,  that  tbe  cll7 
Is  estopped  by  tbe  de<H8ion  In  tbe  case  of 
01^  and  County  San  Francisco  v.  SUIis,  54 
CaL  72.  But  as  to  the  latter  point,  the  rec- 
ord does  not  appear  in  the  statement,  and 
hence  nothing  can  be  known  of  Its  effect  w 
as  to  what  lands  are  affected  by  tt;  and  as 
to  the  fbrmer,  there  Is  no  evidence  of  posses- 
sion by  Ellis,  other  than  his  having  a  bouse 
and  some  adjacent  Improvements  somewhere 
on  tbe  land;  nor  could  bis  possession  be  ex- 
tended by  construction  to  fbe  bomidarieB  of 
his  claim  trader  tbe  state  possessory  act  (St. 
1852,  p.  158),  which  could  have  no  applica- 
tion to  lands  of  the  city.  Kor  Is  there  any- 
thing In  ttie  objection  that  there  is  no  fboding 
on  either  of  these  points.  Tbe  only  titie  set 
up  In  the  compkiint  Is  that  derived  from  the 
state,  and  there  was  no  occasion  tor  finding 
as  to  any  other. 

The '  above  considerations  dtepose  also  of 
objections  to  rulings  of  tbe  court  as  to  exclu- 
sion or  admission  of  evidence.  Thus  there 
was  no  error  in  excluding  declarations  of  Bi- 
lls as  to  tbe  nature  and  extent  of  his  posses- 
sion; tbe  object  being  to  extend  his  posses- 
sion by  construction  to  tbe  boundaries  of  his 
possessory  dalm,  which,  as  we  have  said, 
could  not  be  done.  Nor  was  it  error  to  ex- 
clude evidence  as  to  the  flow  of  tbe  tide  over 
tiie  land  in  question,  or  of  the  instructions  of 
the  surveyor  general  to  the  surveyor  charged 
with  the  survey  of  the  grant,  or  of  other  mat- 
ters designed  to  show  the  invalidity  of  tbe 
elty*8  title. 

'the  appellants  also  complain  of  the  state- 
ment of  tbe  court  made  on  tbe  trial,  that  tt 
would  take  notice  of  the  patent,  and  of  the 
fact  that  It  included  in  its  bounds  the  land  In 
controversy.  But  assuming  that  this  was  an 
erroneous  view  on  the  part  of  tbe  court  as  to 
the  extent  it  was  permitted  to  take  Judicial 
notice  at  the  facts  stated  (Gloodwia  v.  Scheer- 
er,  106  CaL  604.  40  Fac.  IS),  yet  It  must  be 
regarded  not  as  a  ruling,  but  as  merely  the 
grounds  of  the  ruUng  tbat  evidence  of  the 
overflow  of  the  tides  was  tnadmlsslbie;  and 
the  effect  of  the  statement,  whatever  it  may 
have  been,  was  afterwards  removed  by  the  ior 
troduction  of  the  patent  In  evidence,  from 
whtdi,  and  the  maps  in  the  record,  and  the 
description  of  the  land  In  the  complaint,  it 
fully  appears— as  was,  indeed,  stated  on  the 
trial  by  the  appellants'  counsel— that  the  land 
in  question  Is  so  Included. 

Other  polnte  made  by  appellants  are  tiiat 
the'  order  of  tiie  court  dismissing  the  salt  as 
to  defendants  was  erroneous,  and  that  the  de- 
fendants' titles  are  not  set  out  In  the  answers 
or  In  the  findings.  But  as  to  the  former  point 
the  Judgment  Is  in  favor  of  tbe  defendants 
who  appeared,  only,  and  tbe  order  of  dismiss- 
al as  to  the  other  defendants  is  therefore  in 
no  way  Involved  in  this  appeaL   As  to  the 
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otber  point  Kunming  tliAt  an  objection  to 
tbe  pleadings  could  be  considered  on  an  ap- 
peal from  tbe  order  denying  a  motion  for  new 
trial,  and  tbat  the  objections  to  the  answers 
were  not  waived  by  failure  to  demor  special- 
ly,—we  are  yet  of  the  opinion  that  In  a  suit 
to  quiet  title,  as  in  other  suits,  a  denial  of 
the  allegations  of  the  complaint  la  a  sufflclent 
answer,  and  a  finding  upon  the  Issues  thus 
raised,  if  adverse  to  the  plaintiff,  a  sufficient 
finding.  Code  Civ.  Proc.  |  437;  Pennle  T. 
HUdreth,  81  Cal.  130,  22  Pac.  308;  Adams  T. 
Crawford,  116  Cal.  500,  48  Pac.  488;  Martin 
T.  Lloyd,  M  Cal.  195,  29  Pac.  491.  This,  of 
course,  Implies  that.  If  possession  be  alleged, 
tbe  fact  of  possession,  as  well  as  that  of  title, 
must  be  negatived;  and  It  may  be  also  tbat  a 
defendant,  In  order  to  avail  himself  of  bis 
right  to  a  Jury  trial.  If  he  have  It,  should  al- 
lege bis  title  (Landregan  t.  Peppln,  94  Cat 
467,  2D  Pac.  TTl);  and  so,  for  the  defendant 
to  avail  himself  of  an  equitable  title  as 
against  the  legal  title  of  tbe  plaintiff.  It 
should  be  specifically  pleaded.  Rut  otherwise 
he  la  not  called  upon  to  do  more  than  to  nega- 
ttre  tbe  plalntlfTs  cause  of  action. 

For  the  reasons  given,  the  order  appealed 
from  must  be  affirmed,  and  It  Is  so  ordered. 

(28  Colo.  «6) 

PEOPLE  ex  rel.  ADAKI8  et  al.  v.  DISTRICT 
COURT  OF  ARAPAHOE  COUNTY  et  al. 

(Supreme  Court  of  Colorado.  AjwU  Term, 
1901.) 

PSmiBITION— SUPREME  COURT— ISSUANCE  IH 
VACATION— RULE  TO  SHOW  CAUSE. 

L  Dttder  Const  art.  6,  f  S,  providins  tbat  the 
snprems  court  Bhall  have  power  to  Itisue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari,  lujuaction,  and  other  remedial  writs, 
with  authority  to  hear  and  determine  the  snme. 
and  each  Judge  of  tbe  supreme  court  shall  have 
Uka  power  and  authority  as  to  writs  of  habeas 
corpus,  the  power  to  issue  all  writs  save  ha- 
beas corpus  u  in  the  court  alone,  and  cannot  be 
•xercised  bj  the  judges  in  vacation. 

2.  Nor  have  the  Judges  In  vacation  authority 
to  pant  a  mle  to  show  canst  why  a  writ  of 
pnmibitioa  should  not  Issna. 

Application  liy  the  peopl^  on  the  rdatlon 
of  Adams  and  others,  for  a  rule  to  show  cause 
why  a  writ  of  prohibition  should  not  Issue 
against  the  district  court  of  Arapahoe  county 
and  Palmer,  Judge.  Denied. 

H.  M.  Orahood  and  N.  B.  BachteD,  for  re- 
laton.  UUtoD  Smith,  for  reapondenta. 

PER  CURIAM.  The  authority  of  the  Jus- 
tlces  of  tbe  supreme  coturt  to  entertain  appli- 
cations of  this  character  In  vacation  depends 
enthrely  upon  a  construction  of  certain  provl- 
■lona  of  the  state  constitution.  Tbat  funda- 
mental law  originally  declared  (sections  2,  8, 
art  6): 

"Sec.  2.  Tbe  siyireme  conrt,  except  as  other- 
wlH  provided  In  thia  constitution,  shall  have 

ft  See  Jadcw,  veL  a.  Cent  Die  1 


app^te  Jurisdiction  only,  wMch  lAiall  be  co- 
extensive with  the  state,  and  ahall  have  a  gen- 
eral superintending  control  ova  all  Inferior 
courts,  under  such  regulations  and  llmltationa 
as  may  be  prescribed  by  law. 

"Sec.  8.  It  shall  have  power  to  Issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari.  Injunction,  and  otber  original  and 
remedial  writs,  with  authority  to  bear  and  de- 
termine the  same." 

Under  these  provisions.  In  the  case  entitled 
In  re  Garvey,  7  Colo.  502,  4  Pac.  758.  It  was 
held  tbat  the  Justices  of  tbe  supreme  court 
are  not  clothed  with  authority  to  Issue  writs 
of  habeas  corpus,  or  to  bear  and  determine 
matters  arising  thereon,  in  vacation.  The 
same  rule  would  apply  as  to  other  writs  men- 
tioned In  section  3.  Subsequent  to  this  ruling 
the  Icfflslature,  wisely  concluding  that  as  to 
vrrlts  of  habeas  corpus  the  autliority  of  the 
Justices  should  be  enlarged,  because  tbe  rights 
of  a  party  claiming  to  be  unlawfully  impris- 
oned ought  to  be  tlie  subject  of  inquiry  at  any 
time,  submitted  an  amendment  to  tbe  people, 
which  was  adopted,  whereby  section  3  was 
made  to  read  as  follows: 

"Sec.  3.  It  shall  have  power  to  Issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari.  Injunction,  and  other  original  and 
remedial  writs,  with  authority  to  hear  and  de- 
termine the  same;  and  each  Judge  of  the  su- 
preme court  shall  have  like  power  and  author- 
ity as  to  writs  of  habeas  corpus.   •  • 

The  language  employed  la  tbe  amended 
section,  down  to  the  clause  conferrlug  upon 
each  Judge  the  power  and  authority  to  Issue 
writs  of  habeas  corpus,  and  to  hear  and  de- 
termine tbe  questions  arising  thereon.  Is  iden- 
tical with  oriRtnal  section  3.  In  the  light  of 
the  construction  of  that  section,  and  of  tbe 
significant  fact  tbat  the  only  change  made  la 
the  phraseology  of  the  section  was  to  confer 
upon  the  Judges  tbe  authority  to  Isf^tie  writs 
of  habeas  corpus,  snd  to  bear  and  determine 
the  same.  It  Is  too  plain  to  admit  of  detiate 
tbat  the  people  accepted  the  construction  an- 
nounced In  the  case  of  In  re  Garvey,  and  In- 
tended by  the  amendment  that,  as  to  all  vn'its 
save  the  one  of  habeas  corpus,  the  power  to 
Issue  should  remain  In  the  court  alone. 

The  fact  that  a  rule  to  show  cause  only 
la  sought  on  behalf  of  petitioners  does  not  al- 
ter the  situation.  Authority  In  this  proceed- 
ing, by  the  express  terms  of  the  constitution. 
Is  conferred  upon  the  court,  and  not  the 
Judges.  An  order  to  show  cause  why  a  writ 
of  prohibition  should  not  Issue  Is  one  of  tbe 
steps  leading  up  to  the  issuance  of  the  writ, 
and,  inasmuch  as  tbe  Judges  have  no  authority 
to  issue  that  writ,  they  certainly  are  not  vest- 
ed with  the  power  to  take  any  initial  steps 
in  the  matter  In  vacation.  Without  authority 
to  entertain  tbe  proceeding  at  this  time,  it  la 
wholly  Immaterial  how  meritorious  the  appli- 
cation may  be;  hence  no  opinion  can  be  ex- 
preaaed  on  tbe  merlti,  and  tbe  appUcathn  to 
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denied  solely  for  tbe  reason  that  tiie  Judges 
cannot  entertain  It  In  vacation. 
Application  denied. 


m  Colo.  14) 

DU  BOIS  et  al.  t.  BOWLES  et  al. 

(Supreme  Court  of  Colorado.    June  2,  1902.) 

PBINCIPAL  AND  SUBETT— MORTGAGOH  AND 
UORTOAQBB  —  ACCOUNTING  —  BHEACH  OP 
CONTRACT  —  DAMAGES  —  EVIDENCE  —  NURS- 
ERY TREES— OCCUPATION  BY  MORTGAGEE— 
RENT&-1RH1GATI0N  BXPENSE^— TAXES— BB- 
DEMPTION— RECEIVER. 

1.  Any  objection  that  matters  are  improperly 
joined  in  a  complaint,  or  tliat  it  embraces  mat^ 
tera  that  cannot  properly  be  included,  is  waived 

by  answering. 

2.  Where  two  mortgagors  sued  the  mort- 
gagee in  possession  jointly  for  an  accoantiog 
aud  other  relief,  a  claim  for  exemplary  dam- 
ages, in  which  only  one  of  plaiutiffs  bad  any 
interest,  was  improperly  joined. 

3.  Derendant  became  surety  for  plaintiffs, 
and  to  secure  him  plaintiffs  gave  him  a  deed 
to  land,  which  was  to  be  beld  iu  escrow,  and 
delivered  to  defendant  iu  case  he  was  com- 
pelled to  pay  tbe  debt.  This  transpired,  and 
defendant  received  the  deed,  and  bed  it  re- 
corded.  At  tbe  request  oC  plaintiffs,  he  then 
offered  to  sell  the  land  to  the  county  in  which 
it  was  located,  at  a  price  sufficient  to  reim- 
burse defendant,  and  largely  above  its  market 
value,  but  on  the  eve  of  tlie  acceptance  of  this 
offer  withdrew  it,  and  took  possession  ol  the 
land  under  claim  of  absolute  ownership.  De- 
feudsnt  subsequently  elected  to  treat  the  deed 
as  a  security  merely.  Held  that,  having  com- 
plied with  plaintiffs'  request  to  offer  the  land 
to  the  county,  -  defendant  became  as  to  plain- 
tiffs a  trustee  in  this  respect,  and  on  his  with- 
drawal of  the  offer  was  liable  to  plaintiffs  for 
the  difference  between  the  price  at  which  the 
laud  was  offered  to  the  county  and  the  market 
price. 

4.  That  plaintiffs,  as  mortgagors,  might  have 
sold  to  tbe  county,  tendering  defendant  the 
amount  due  him,  and  obtaining  a  release,  was 
no  defense  in  view  of  defendant's  claim  of  al>- 
solute  ownership. 

5.  That  plaintiffs  made  no  objection  to  tbe 
withdrawal  of  tbe  offer  was  no  defense,  In  view 
of  evidence  showing  that  a  protest  would 
have  been  noavailiog. 

6.  As  defendant  deprived  the  county  of  any 
opportunity  to  accept  the  offer,  the  fact  that 
it  did  not  do  bo  did  not  affect  defendant's  lia- 
bility. 

7.  ^Evidence  by  members  of  the  board  of  com- 
missioners that  the  offer  would  have  been  ac- 
cepted was  relevant. 

8.  As  between  mortgagor  and  mortgagee,  nurs- 
ery trees  planted  by  the  mortgagor  are  a  part 
of  the  realty. 

9.  ' Where  a  son  planted  nursery  trees  on  his 
mother's  land,  and  afterward,  though  having 
no  interest  in  the  land,  joined  in  a  mortgage, 
calling  the  mortgagee's  attention  to  the  fact 
that  the  nursery  enhanced  the  value  of  the 
land,  there  was  sofflcient  evidence  to  support 
a  finding  that  It  was  the  intention  of  tbe  par- 
ties that  the  mortgage  should  cover  the  nurs- 
ery. 

10.  A  mortgagee  in  possession  before  foreclo- 
sure has'no  right  to  sell  nursery  trees  regarded 
by  the  parties  as  part  of  tbe  realty  covered  by 
the  mortgage. 

11.  Defendant  became  surety  on  plaintiffs' 
note,  given  for  the  puri>oae  of  liqnidating  an- 
other ante:  and  satisfying  a  deed  of  trust  se- 
curing the  same.  The  note  was  negotiated  for 
its  face  value,  defendant  receiving  the  pro- 
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ceeds,  only  a  part  of  which  were  required  to 
obtain  tbe  former  note,  and  an  assignment  of 
the  trust  deed.  Defendant  paid  the  note  sigi-od 
by  him  in  full,  with  interest.  Held  that,  on  an 
accounting,  defendant  should  not  be  credited 
for  the  full  amount  paid  by  him,  but  only  for 
the  amoimt  expended  in  plaintiffs*  behalf  to 
obtain  the  note  purchased  with  the  proceeds 
of  the  note  signed  by  defendant. 

12.  Where  defendant  occupied  plaintiffs'  lands, 
unfit  for  cultivation  unices  irrigated,  and  on 
accounting  was  charged  with  the  full  cash 
rental  value  of  the  land,  defendant  was  prop- 
erly credited  with  amounts  paid  for  ditch  as- 
sessments on  account  of  water  for  irrigation; 
it  being  presumed  that  the  rental  included  wa- 
ter necessary  for  irrigation. 

13.  Where  a  mortgagee  entered  on  the  prem- 
ises under  an  unfounded  claim  of  sole  and  qu- 
conditional  ownership,  he  was  not  a  mere  tres- 
passer, Eo  as  not  to  be  entitled  to  reimburse- 
ment for  taxes  paid,  but  under  Mills'  Ann.  St. 
S  3773,  providing  that  if  a  mortgagor  neglects 
to  pay  the  taxes  the  mortgagee  may  do  so,  aud 
include  the  amount  thus  paid  in  his  foreclo- 
sure action,  the  mortgagee  was  ^titled  to  cred- 
■it  for  taxes  paid  iu  a  suit  for  an  account- 
ing by  the  mortgagor. 

14.  The  fact  that  the  mortgagee  was  also  as- 
signee of  a  trust  deed  covering  the  premises, 
and  providing  that  the  holder  thereof  might  pay 
taxes  and  insurance,  also  entitled  him  to  credit 
for  thpse  items.  , 

15.  Where  the  assignee  of  a  trust  deed  given 
before  the  passage  of  the  law  allowing  re- 
demption from  sales  under  deeds  of  trust,  and 
providing  that  from  sale  thereunder  there 
should  be  no  redemptiou  sought  by  cross  bill„in 
an  action  against  him  by  the  grantor  to  fore- 
close such  deed,  as  well  as  another  deed,  which 
be  elected  to  treat  as  a  mortgage,  he  waived 
his  right  to  Insist  on  a  sale  under  tbe  terms  of 
the  trust  deed,  and  tbe  decree  should  have  al- 
lowed the  grantor  to  redeem. 

10.  A  mortgagee  of  realty  after  foreclosure 
is  not  entitled  to  the  appointment  of  a  receiv-. 
er  of  the  mortgaged  premises  merdy  on  a  show- 
ing that  the  security  is  Inadequate,  and  thnt 
tbe  mortgagor  is  not  able  to  farm  and  manage 
the  property,  but  without  any  allegation  that 
the  mortgagor  will  commit  waste,  or  that  tbe 
property  will  depreciate  in  value  In  his  hands. 
Steele,  J.,  dissenting 

Error  to  district  court,  Arapahoe  county. 

Action  by  Bradford  Du  BoIs,  as  trustee, 
and  others,  against  Joseph  \y.  Bowles  and 
another.  EYom  a  decree  for  defendants, 
plaintiffs  bring  error.  Reversed. 

Stnart  ft  Mnrray  and  Sam.  Browne^  for 
plaintiffs  in  error.  T.  J.  CDonnell  and  Mil- 
ton Smith,  for  defendants  In  error. 

GABBERT.  J.  Tbe  subject-matter  of  con- 
troversy In  this  case  Is  the  amount  which  tlie 
plaintiffs  In  error  Catbcrlne  W.  Skelton  uud 
her  son,  Boylngton  Skeltou,  are  owing  the 
defendant  In  error  Joseph  W.  Bowles,  which 
he  la  entitled  to  have  established  aa  a  lien 
upon  lands  owned  by  them.  The  Inception  of , 
the  dispute  between  the  parties  grows  out  of 
the  following  facts,  which  will  be  stated  more 
Id  detail  as  required  when  we  come  to  pass 
upon  the  questions  submitted  for  our  deter- 
mination. 

Tbe  Skeltons  were  Indebted  to  the  Denver 
Savings  Bank  upon  obligations  secured  by  a 
trust  deed  or  deeds  upon  their  lands.  The  Si-- 
curlties  for  this  ludebtedneas  were  about  to 
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be  foreclosed,  and  In  order  to  prevent  this  ac- 
tion, tliey  entered  into  an  arrangement  with 
Bowles,  whereby  he  Ijecame  surety  for  them 
on  a  note,  the  proceeds  of  which  were  to  lie 
used  for  tlie  purpose  of  purchasing,  or  at  least 
securing  control  of,  the  notes  held  by  the 
banli.  For  the  purpose  of  Indemnifying 
Bowles  on  account  of  the  liability  he  assum- 
ed in  signing  this  note,  they  deeded  him  the 
lands  in  question,  with  others,  and  placed 
the  conveyances  evidencing  the  transaction 
In  escrow,  under  an  agreement  which,  in 
terms,  provided  that  In  the  event  he  was  com- 
pelled to  pay  the  note  upon  which  be  had 
become  surety,  the  deeds  should  be  delivered 
to  blm.  The  plaintiff  in  error  the  Trout  Lake 
Townsite,  Water  &  Improvement  Company 
joined  in  one  of  these  conveyances,  but  that 
company  appears  to  have  been  practically  un- 
der the  control  of  Boylngton  Sbelton,  and  It 
Is  unnecessary  to  more  than  refer  to  the  fact, 
that  It  Joined  In  the  execution  of,  or  executed, 
a  deed  to  Bowles  for  one  of  the  tracts  of 
land  conveyed  to  him  as  security  by  the  Skel- 
tons.  There  also  appears  to  have  been  an- 
other note,  secured  by  trust  deed  upon  one  of 
the  tracts  deeded  to  Bovfles  as  additional  se- 
cority  for  signing  the  note  with  the  Skdtons, 
but  we  do  not  understand  he  maizes  an; 
claim  on  this  account,  for  the  reason  that  the 
delds,  which  appear  to  have  been  absolute 
on  their  face,  embraced  all  the  lands  upon 
whlcb  be  Is  entitled  to  have  a  lien  establish- 
ed In  bis  favor.  The  arrangement  contem- 
plated was  effected,  and  the  notes,  with  trust 
deeds.  In  favor  of  the  bank,  deposited  or  as- 
signed to  the  payee  of  the  note,  signed  by 
Bowles  as  collateral  security  for  Its  payment. 
By  subsequent  arrangement,  the  time  within 
which  the  deeds  executed  to  Bowles  might 
,be  delivered  to  him  was  extended,  but  In  all 
other  essential  particulars  the  escrow  agree-, 
ment  remained  unchanged.  The  Skeltons  fail- 
ed to  pay  the  note  signed  by  Bowles,  and  he 
was  compelled  to  take  it"  up.  Several  months 
later,  be  took  down  the  deeds,  and  placed 
them  on  record.  About  this  time,  at  the  re- 
quest of  the  Skeltons,  he  opened  negotiations 
with  the  connty  of  Arapahoe  to  sdl  the  lands 
to  the  county  for  a  poor  farm,  for  a  sum 
which  would  have  repaid  him,  and  left  a 
margin  of  several  thousand  dollars.  For  the 
purpose  of  furthering  these  negotiations,  he 
made  a  written  offer  to  eell  the  land  to  the 
county  at  a  price  which  was  entirely  satis- 
factory to  the  Skeltons  and  himself.  He  aft- 
erwards withdrew  this  offer  before  it  was 
acted  upon  by  the  connty  officials,  and  on 
the  day  following  this  action  entered  into  the 
possession  of  the  premises,  except  a  house 
occupied  by  Mrs.  Skelton,  and  one  by  her 
son,  claiming  that  by  virtue  of  the  deeds  he 
was  the  absolute  owner  of  the  lands  thereby 
conveyed.  The  Skeltons,  by  a  trustee,  then 
c<»umeQced  an  action  to  have  these  deeds  de- 
clared mortgages,  and  for  an  accounting,  to 
which  Joseph  W.  Bowles  and  his  son, 
Charles,  were  made  defendants.   The  Skel- 


tons, however,  appear  to  be  the  real  parties 
in  interest  as  plaintiffs,  and  they  will  be  so 
treated.  Joseph  W.  Bowles  is  also  the  real 
defendant  as  to  the  matters  Which  we  shall 

determine. 

The  complaint  filed  contains  several  items 
of  account.  Whether  they  were  Improperly 
joined,  or  embraced  matters  which  could  not 
properly  be  Included  In  the  action  commen- 
ced, in  so  far  as  they  were  tried  below,  is 
not  presented,  for  the  reason  that  the  defend- 
ants answered,  and  therefore  waived  any  ot>- 
jections  which  might  have  been  successfully 
urged  against  the  complaint  in  this  respect. 
Coupler  Oo,  v.  League,  25  Colo.  129,  M  Pac. 
612.  The  main  purpose  of  the  case,  so  far  as 
It  relates  to  matters  which  we  shall  deter- 
mine, appears  to  be  to  have  the  deeds  declar- 
ed mortgages,  and  for  an  accounting  in  the 
way  of  damages,  rents,  and  other  items  grow- 
ing out  of  the  defendant  Bowles  taking  pos- 
session, and  also  to  compel  him  to  account, 
or  hold  him  responsible,  for  his  action  in  with- 
drawing his  offer  to  sell  to  the  county.  By 
the  answer  filed.  It  might  be  said  the  defend- 
ant claimed  the  deeds  were  absolute  convey- 
ances, but  they  have  elected  to  treat  them 
as  equitable  mortgages,  to  secure  the  defend- 
ant Joseph  W.  Bowles  on  account  of  advan- 
ces made,  and  we  are  relieved  from  a  deter- 
mination of  whether  or  not  they  were  In  fact 
executed,  in  the  first  instance,  for  the  sole 
purpose  of  securing  Bowles  for  moneys  ad- 
vanced by  him,  which  he  is  entitled  to  be  re- 
paid as  a  condition  precedent  to  a  teconvey- 
auce  to  the  Skeltons.  The  case  was  i^perly 
tried  upon  this  theory  below.  On  the  Issues 
formulated  on  the  several  claims  of  the  re- 
spective parties  over  the  disputed  Items  of  ac- 
count between  them,  which  were  deemed  ma- 
terial and  rdevant  by  the  court  below,  a  trial 
was  had,  and  on  the  finding  of  the  amount 
which  Bowles  was  entitled  to  recover,  less 
damages,  rents,  and  other  items  found  in 
favor  of  the  Skeltons,  a  decree  was  rendered, 
declaring  the  deeds  mortgages,  and  directing 
a  sale  of  the  premises  to  satisfy  the  balance 
found  in  favor  of  Bowles.  From  this  decree 
the  plaintiffs  bring  the  case  here  for  review 
on  error. 

The  first  error  presented  Is  the  action  of 
the  court  In  striking  from  the  complaint  the 
averments  with  respect  to  the  manner  the  de- 
fendant took  possession  of  the  lands  as  against 
the  plaintiff  Mrs.  Skelton,  and  her  claim  for 
exemplary  damages  on  this  account  Conced- 
ing that  this  action  Is  of  a  character  which 
would  permit  a  claim  for  such  damages  to  be 
Joined  with  one  to  have  the  deeds  dedared 
mortgages,  and  for  an  accounthig  by  virtue 
of  section  70  of  the  Civil  Code,  if  ilf&.  Skel- 
ton were  the  sole  plaintiff  and  party  io  inter- 
est as  such,  other  conditions  named  in  this 
section,  which  control  the  joinder  of  several 
causes  of  action,  are  absent  Ganses  of  ac- 
tion cannot  be  united  in  the  same  complaint 
unless  they  aflTect  all  the  parties,  both  plaiatilT 
and  defendant,  In  the  same  character  mnil  ea- 
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jMcIty.  Boylngton  Skelton  had  no  interest 
whatever  In  the  exemplarr  damagee  claimed 
-on  the  part  of  his  mother,  and  the  action 
of  the  court  in  striking  the  parts  of  the  com- 
plaint 'Which  counted  on  ihls  claim  was  rot 
error. 

The  next  matter  we  ahall  consider  relates 
to  the  mllngs  of  the  trial  court  with  respect 
to  the  action  of  the  defendant  in  wlthcbnwh^ 
the  offer  to  sell  to  the  county.  We  have  al- 
ready noticed  that  at  the  reanest  of  the  Sbl- 
tone  he  had  opened  negotiations  with  the  coun- 
ty of  Arapahoe  for  a  sale  of  the  lands  at  a 
price  and  on  terms  which  were  entire^  satis- 
factory to  both  the  Skeltons  and  himself,  and 
which,  If  consummated,  would  have  fully  re- 
imbursed him  for  all  advances  which  be  had 
made  for  their  benefit  under  the  original  ar- 
langement  between  the  parties.  This  stands 
undisputed.  For  the  purpose  of  establishing 
their  case  on  the  subject  under  consIderatloD, 
plaintiffs  offered  In  evidence  the  wrltteit  prop- 
ortion of  the  defendant  to  sell  the  lands;  the 
report  of  the  hospital  and  farm  committee 
•of  the  board  of  commissioners  of  Arapahoe 
county,  which  was  highly  favorable,  and  In 
which  the-  purchase  was  recommended,  for 
the  price  named  in  the  proportion  submitted 
by  the  defendant;  the  opinion  of  the  county 
attorney  in  response  to  a  resolution  of  the 
-commissioners,  which  advised  them  they  had 
the  legal  right  to  purchase  the  lands;  the  min- 
utes of  the  board.  In  which  It  appears  that 
several  parties  appeared,  and  protested  against 
the  purchase,  and  others  urged  It.  and  that 
as  soon  as  this  hearing  was  dosed,  and  be- 
fore any  action  was  taken  by  the  board,  the 
'  defendant,  by  his  son,  Charles,  withdrew  his 
offer;  the  withdrawal,  which  was  In  writing,' 
in  which  the  defendant  states  as  his  reason 
for  this  action  the  many  and  strong  protests 
entered  by  residents  of  the  county  where  the 
lands  are  located  against  the  purchase  for  a 
poor  fftrm;  the  mhiutes  of  the  further  pro- 
ceedings of  the  board  at  this  time,  contain- 
ing a  resolution  of  one  of  the  members  to 
adopt  the  report  of  the  hospital  and  farm  com- 
mittee, and  to  accept  the  proposition  to  pur- 
■chase  the  lands  at  the  price  named;  and  the 
statements  of  two  other  members  of  the  board, 
~to  the  effect  that  It  was  their  Intention  to 
ha^e  supported  this  resolution  had  not  the 
•offer  to  sell  been  withdrawn.  This  evidence 
was  refused,  or,  perhaps,  more  properly  speak- 
ing. It  was  stricken  out  on  motion  of  defend- 
ant, the  court  holding  that  it  was  Immaterial 
and  irrelevant.  Plaintiffs  further  offered  to 
prove  by  Mrs.  Skelton,  who  was  present  at 
the  meeting  of  the  brard  when  the  proceedings 
above  referred  to  were  had,  ttiat  the  defend- 
ant Charles  Bowles  was  also  there,  opposing 
the  sale;  that  she  and  her  son  Insisted  on 
selling  the  property  to  the  county  at  the  price 
named  in  the  offer,  and  that  she  did  not 
consent  to  the  withdrawal  of,  or  at  any  time 
■after  It  was  made  consent  that  the  defend- 
■ant  might  withdraw,  his  offer  to  the  county. 
They  further  offered. to  prove,  by  the  mem- 


bers of  the  board  as  constituted  at  the  time 
when  the  offer  was  withdrawn,  that  Charles 
Bowles,  prior  to  the  withdrawal,  appeared  be- 
fore them,  and  used  his  influence  to  prevent 
a  sale  to  the  county;  that  the  county  had 
funds  available  to  make  the  purchase;  that 
the  Skeltons  were  both  present,  and  Insisting 
that  Bowles  should  carry  out  hla  offer;  that 
over  their  protest  It  was  withdrawn;  that,  as 
members  of  the  board,  they  bad  made  up 
their  minds  to  accept  the  offer,  and  had  it  not 
been  withdrawn  a  resolution  to  that  effect 
would  have  been  regularly  passed  by  a  vote 
of  tons  to  one.   This  testimony  was  refused. 

As  bearing  on  the  questions  necessary  to 
consider  In  determining  whether  or  not  the 
action  of  the  court  in  striking  out  and  refus- 
ing to  admit  the  testimony  above  referred  to 
was  error,  the  following  matters  are  material: 
The  defendant  Bowles  had  left  the  state  sev- 
eral days  before  the  offer  to  the  county  was 
withdrawn,  and,  If  we  correctly  understand 
the  statements  In  the  brief  of  hla  counsel,  di- 
rected his  son,  by  whre,  to  withdraw  the  of- 
fer. In  his  answer  he  excuses  his  action,  for 
the  reason  that  many  persons,  residents  in  the 
vicinity  where  the  laud  was  located,  were  op- 
posing the  purchase;  that  newspapers  pub- 
lished in  the  city  of  Denver  were  also  vigor- 
ously opposed  to  the  county  buying  the  lauds, 
for  the  reason  that  the  price  was  exorbitant; 
that  proceedings  to  prevent  the  purchase  were 
threatened,  and  he  therefore  became  satisfied 
it  would  be  Impossible  to  make  a  sale  to  the 
county  at  the  proposed,  or  any,  price,  suffi- 
cient to  pay  the  indebtedness  due  him  from 
the  Skeltons,  or  which  would  be  satisfactory 
to  them.  He  stated  at  the  trial  that  at  the 
time  be  took  possession  he  thought  the  deeds 
conveyed  to  him  a  perfect  title,  because  he 
had  paid  the  note,  and  that  for  this  reason  he 
was  the  unqualified  owner  of  the  lands.  Mrs. 
Skelton  testified  that  she  came  to  the  city  of 
Denver  with  Charles  Bowles  on  the  day  the 
offer  was  withdrawn,  and  In  response  to  a 
question  from  her,  he  stated.  In  substance, 
the  sale  was  all  right,  and  there  were  no 
changes.  In  the  complaint  it  is  charged  that 
the  Intrinsic  value  of  the  property  exceeds  the 
sum  for  which  It  was  offered  to  the  county, 
but,  on  account  of  financial  conditions,  the 
market  value  of  such  property  Is  greatly  de- 
pressed, and  it  is  impossible  to  sell  it,  except 
at  a  flgiu-e  far  below  this  offer.  In  their  an- 
swer the  defendants  allege  the  market  value 
of  the  lands  to  be  $15,000  less  than  the  price 
at  which  It  was  offered  to  the  county.  The 
claim  of  counsel  for  plaintiffs,  broadly  stated, 
Is  to  tbe  effect  that  Bowles,  in  the  accounting, 
should  be  charged  with  the  full  sum  for  which 
the  property  was  offered  to  the  county.  They 
also  claim  that  tbe  original  arrangement  be- 
tween the  parties  contemplated  that  Bowles 
should  assist  in  selling  the  lands. 

Counsel  for  defendants  contend  that  the  tes- 
timony stricken  cfut  and  that  refused  does  not 
establish  any  liability  on  the  part  of  Bowles 
to  the  Skeltons  on  account  of  tbe  transactlMi 
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with  the  coiinty.  Their  reasons  for  this  posi- 
tion, when  sammarlzed,  are  to  this  effect: 
The  conveyances  to  Bowles  from  the  Skeltons 
were  for  the  purpose  of  Indemnifying  him, 
and  not  to  enable  him  to  act  Id  the  way  of  a 
disposition  of  the  property;  hence,  he  was 
under  no  obligation  to  sell  to  the  county;  tliat 
he  being  a  mere  mortgagee,  the  Skeltons 
could  have  sold  to  the  county  subject  to  his 
mortgage,  tendered  him  the  amount  due,  and 
obtained  a  release;  that  the  Skeltons  made  no 
objection  to  the  withdrawal;  that  the  evi- 
dence does  not  establish  the  county  would 
have  purchased,  for  the  offer  was  never  ac- 
cepted; and  that  the  action  of  the  Skeltons, 
ns  stated  in  their  complaint.  Is  inconsistent 
within  Itself,  because  they  are  claiming  the 
property  as  mortgagors,  or  asserting  the  right 
to  redeem,  and  at  the  same  time  treating  the 
action  of  Bowles  tu  withdrawing  the  offer  and 
assuming  possession  as  constituting  a  trans- 
action fully  consummated,  which  would  have 
devested  them  of  all  Interest  in  the  property, 
and  only  rendered  him  liable,  if  liable  at  all, 
to  account  to  them  the  same  as  though  he 
had  received  from  the  county  the  price  at 
which  the  property  was  offered.  What  the 
original  understanding  between  the  parties 
with  reference  to  a  sale  of  the  premises  may 
hare  been  Is  Immaterial.  By  agreeing  to  act 
on  behalf  of  the  Skeltons  In  negotiating  a 
sale  to  the  county, .  the  title  to  the  property 
being  vested  in  him,  and  having  made  an 
offer  to  the  county  which  was  satisfactory  to 
both  tlie  Skeltons  and  himself,  be  thereby  ac- 
cepted, and  entered  upon  the  execution  of,  a 
trust  which  he  could  not  surrender  at  will. 
It  was  his  duty,  so  far  as  It  lay  within  his 
power,  to  carry  out  this  arrangement,  and  to 
take  no  steps  which  would  prevent  its  con- 
summation. Switsor  V.  Sklles,  3  Gilman,  529, 
44  Am.  Dec.  723.  A  trustee  will  not  be  per- 
mitted to  commit  acts  inconsistent  with  his 
trust,  or  which  Interfere  with  his  duty  In  dis- 
charging It.  1  Story.  Eq.  Jur.  8  322.  This 
may  be  laid  down  as  a  general  proposition, 
governing  the  duty  which  a  trustee  owes  to 
hlB  cestui  que  trust.  The  record  does  uot  bear 
out  the  statement  of  counsel  that  the  Skeltons 
made  no  objection  to  the  withdrawal  of  the 
offer;  but  conceding  they  did  not,  and  assum- 
ing that  they  might  have  made  a  sale  and 
conveyance  to  the  county,  and,  upon  tender  of 
the  amount  due  Bowles,  he  would  have  been 
required  to  execute  releases  which  would  have 
enabled  them  to  convey  a  title  to  the  county 
free  from  any  claims  as  to  him.  It  would 
seem  clear,  from  the  testimony  stricken  out 
and  refused.  In  connection  with  his  subsequent 
action  and  claims,  that  any  objection  on  the 
part  of  the  Skeltons  to  the  withdrawal  of  the 
offer,  or  a  tender  to  Bowles  of  the  amount 
due  him,  would  have  been  unavailing.  He 
went  into  the  possession  of  the  ■  property, 
claiming  it  as  his  own;  did  not  recognize  that 
he  was  merely  a  mortgagee;  had  instructed 
bis  son  to  withdraw  the  offer  without  In  any 
manner  conaulUug  the  Skeltons,— In  slioft  In 


tills  respect,  acted,  as  he  subsequently  claim- 
ed, as  1±ough  be  was  the  alisolute  owner  of 
the  property,  and  that  the  Skeltons  bad  no 
interest  to  protect.  On  the  day  of  the  final 
action  before  the  board,  bis  son,  Charles,  who 
must  then  have  known  the  wishes  of  his  fath- 
er with  respect  to  the  matter,  allowed  Mrs. 
Skelton  to  believe  tlte  sale  would  probably  be 
made,  and  yet,  in  the  face  of  this  statement, 
according  to  the  testimony  offered  and  refus- 
ed, appeared  before  the  board,  and  used  his 
influence  to  prevent  an  acceptance  of  the  of- 
fer made.  In  the  light  of  this  conduct  and 
action,  the  conclusion  is  Irresistible  that 
Bowles  had  made  up  his  mind  to  prevent  a 
sale  to  the  county,  and  had  the  Skeltons  made 
any  arrangement  towards  effecting  a  sale,  be 
would  have  prevented  it  by  refusing  to  con- 
vey. Whatever  his  motive  may  have  been 
for  withdrawing  the  offer,— but  conceding 
that  its  sole  purpose  was,  as  stated  in  the 
withdrawal,  to  prevent  the  location  of  a  poor 
farm  upon  these  lands  because  of  the  objec- 
tions of  his  neighbors,— then.  In  order  to  ef- 
fect this  end,  or  at  least  prevent  the  possibil- 
ity of  the  purchase  for  the  purpose  intended 
by  the  county,  It  was  necessary  ■  for  him  to 
take  the  coarse  he  did,  and  he  would  not 
have  receded  from  his  position,  no  matter 
what  course  the  Skeltons  might  have  pursued. 
If,  as  stated  In  his  answer,  it  is  true  that  a 
sale  to  the  county  could  not  have  heen  ef- 
fected at  a  price  which  would  have  reimburs- 
ed him,  or  been  satisfactory  to  the  Skeltons, 
then  certainly  he  need  not  have  been  con- 
cerned about  the  protests  of  bis  neighbors, 
and  it  was  wholly  unnecessary  for  him  to 
withdraw  his  offer.  So  far  there  Is  nothing 
to  Indicate  the  county  did  not  Intend  to  pur- 
chase at  the  price  named,  and  at  this  time  his 
reasons  for  bis  action  are  Inconsistent  and  un- 
explained. He  should  have  allowed  his  offer 
to  stand,  and  if  the  county  bad  refused  to  ac- 
cept his  proposition  without  any  action  upon 
his  part,  he  would  have  been  relieved  from 
responsibility  on  this  account  It  Is  true  the 
offer  was  never  accepted  by  the  county.  If 
this  were  an  action  between  the  county  and 
tlic  defendant  Bowles  for  a  specific  perform- 
ance of  his  offer,  this  would  be  material,  but 
as  between  himself  and  the  Skeltons  it  Is  not 
The  county  was  given  no  opportunity  to  ac- 
cept in  a  manner  which  might  have  been 
binding  upon  itself,  as  well  as  the  defendant. 
He  took  the  step  to  prevent  this  result  by 
withdrawing  his  offer  before  the  commission- 
ers could  act,  at  the  close  of  the  hearing  be- 
fore the  board,  had  for  the  purpose  of  listen- 
ing to  those  urging  and  objecting  to  the  pro- 
posed purchase.  Testimony  was  offered 
which.  If  received  and  uncontradicted,  would 
have  established  that  tlie  board  would  have 
accepted  the  offer.  We  know  of  no  reason 
why  this  testimony  was  not  admlfCBlbte  for 
the  purpose  of  establishing  what  the  result 
would  have  been  bad  the  offer  no^been  with- 
drawn. The  rule  of  evidence  hi  matters  of 
thlB  character  Is  uo  different  between  a  truS' 
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tee  and  a  coonty  and  a  trastee  and  a  private 
indlvldiial.  If  It  were  possible  for  a  trustee 
to  aroid  responsibility  to  his  cestui  qne  trust 
by  withdrawing  an  otter  to  sell  property  un- 
der hlB  control  before  acceptance,  then  It 
would  be  Impossible  to  ever  establlBh  a  liabil- 
ity on  this  account  because  a  trustee  would 
always  have  It  wlthhi  his  power  to  prevent 
the  consummation  of  a  transaction  which  It 
was  his  duty  to  carry  out,  either  in  obedience 
to  the  directions  and  wishes  of  his  cestui  que 
trust,  or  in  ot>edlence  to  the  duty  which  the 
law  might  Impose  upon  him. 

The  action  instituted  by  the  plahitlffa  Is 
not  Inconsistent  with  their  claim  In  the  way 
of  damages,  which  they  assert  th^  have 
sustained  by  reason  of  the  course  pursued  by 
the  defendant.  Had  the  conveyances  under 
which  they  took  possession  been,  in  law  and 
In  fact,  absolute  deeds,  then  no  obligation 
would  rest  upon  him  to  accomit  for  the  mat- 
ters charged  in  the  complaint,  because  In 
such  case  the  property  would  have  been  his. 
The  deeds,  however,  are  merely  mortgages. 
The  bill  filed  Is  essentially  one  to  redeem 
from  such  deeds,  and,  as  an  Incident  to  this 
object,  for  a  determination  of  the  amount 
which  the  plaintiffs  shall  pay  to  effect  this 
purpose.  In  order  to  ascertain  this  amount, 
an  accounting  Is  prayed  on  Items  mentioned. 
If  it  could  be  said  that  plaintiffs  were  seek- 
ing to  hold  defendant  responsible  only  for 
the  snm  which  would  represent  the  difference 
between  the  price  for  which  the  property 
was  offered  to  the  county  and  the  amount 
they  were  owing  to  defendant,  on  the  day 
he  withdrew  the  offer,  then  it  might  be  true 
their  claim  for  damages  In  the  way  of  rents 
could  not  be  maintained,  nor  could  they  ask 
to  redeem;  because  an  action  of  that  charac- 
ter conld  only  proceed  upon  the  theory  that 
they  were  devested  of  all  Interest  in  the  prop* 
erty.  The  mere  tect,  howevo',  that  they  still 
claim  to  be  the  owners  of  the  property,  and 
are  asserting  a  right  to  be  reimbursed  for 
certain  Items,  which  are  based  upsn  the 
claim  of  ownership,  does  not  prevent  them 
from  heading  him  responsible  for  any  loss 
they  have  suffered  because  of  his  withdrawal 
of  the  offer  to  the  county.  The  complaint  de- 
termines the  cbaractCT  and  object  of  an  ac- 
tion. Hunt  V.  Mining  Co.,  14  Oolo.  451,  24 
Fac.  550.  When  digested  In  the  case  at  bar, 
It  Is  not  limited  to  a  claim  against  the  de- 
fendant for  the  recovery  of  a  sura  growing 
ont  ct  his  action  in  withdrawing  the  offer,  as 
though  the  transaction  with  the  county  had 
been  consummated,  which,  as  we  have  In- 
dicated, would  have  devested  plaintiffs  of 
all  Interest  In  the  property;  but,  on  the  con- 
trary, they  have  elected  to  stlU  retain  their 
Interest,  subject  to  any  legal  claims  tbe  de- 
fendant may  establish,  but  at  the  same  time 
compel  him  to  respond  In  damages  resulting 
from  his  withdrawal.  Tartles  always  have 
the  right  to  elect  the  remedy  they  will  pursue 
against  the  one  whom  they  claim  has  been 
guilty  of  acts  to  their  damage.  Equity  grants 


tbe  relief  to  which  tbe  parties  are  entitled 
on  the  case  made  embraced  wlthlu  ttxe  Is- 
sues. 

It  Is  apparent  ftom  a  reading  of  the  com- 
plaint that  plaintiffs  claim  to  have  suffered 
a  loss  because  the  sale  was  not  made  to  the 
county,  for  the  reason,  as  they  state,  tbe 
price  at  which  the  property  can  be  sold  (and 
the  value  of  the  property  can  only  be  deter- 
mined by  Its  market  value)  Is  less  than  the 
snm  for  whidi  It  was  offered.  While  the 
complaint  Is  somewhat  ambiguous  on  this 
subject,  it  is  made  clear  by  the  answer.  In 
which  It  is  stated  the  value  of  the  property 
Is  ¥15,000  less  than  the  sum  for  which  It  was 
offwed  to  the  county.  A  defective  complaint 
may  be  aided,  and  the  omlsel^nB  siq>plled,  by 
the  answer.  Railroad  C!o.  t.  Gahlll,  S  CcAo. 
App.  158,  45  Pac.  285.  The  offer  to  the  coun- 
ty was  made  by  the  defendant  at  the  solicita- 
tion of  the  plaintiffs.  Had  the  sale  been 
consummated,  a  sum  sufficient  to  discharge 
their  Indebtedness  to  the  defendant,  and  leave 
them  a  margin  of  several  thousand  d  -liars, 
would  have  been  realized,  'ihe  defendant 
had  no  Interest  In  the  property,  except  to  be 
reimbursed  therefrom  for  the  advances  he 
had  made  for  the  beneSt  of  the  plaintiffs,  to 
secure  which  the  title  had  been  vested  In 
him.  It  was  the  wish  of  the  plaintiffs  that 
this -sale  be  made.  He  could  certainly  urge 
no  valid  objection  to  this  course.  If  the  sale 
had  been  effected,  the  plaintiffs  would  have 
been  relieved  of  a  great  burden  of  indebted- 
ness, and  at  the  same  Ume  had  a  large  anm 
remaining.  The  defendant  having  agreed  to 
the  arrangement.  It  was  his  bounden  duty  to 
carry  It  out,  and  do  nothing  which  would 
prevent  Its  consummation.  In  this  respect 
the  relation  of  the  defendant  to  the  plaintiffs 
was  that  of  trustee,  for  tbe  test  of  this  rela- 
tion is  the  existence,  of  a  duty.  Looby  t. 
Redmond,  66  Conn.  444,  84  Atl.  102.  Wh»e 
a  trustee  violates  the  obligations  imposed 
np<m  him  by  law,  or  the  duties  which  he 
owes  to  his  cestui  que  trust,  he  must  respimd 
to  tbe  latter  for  the  natural  and  proximate 
damages  sustained  by  reason  of  such  action. 
Story,  Ag.  (9th  Ed.)  |  217c;  Fry  v.  Fry,  27 
Bear.  144.  We  are  therefore  of  the  opinion 
that  tbe  court  erred  In  striking  ont  the  testi- 
mony, and  refusing  that  above  noticed,  for 
the  reason  that  In  the  present  state  of  the 
record  this  testimony  would  have  establish- 
ed a  liability  on  tbe  part* of  the  defendant 
to  account  to  the  plaintiffs,  as  of  the  date  he 
withdrew  his  offer  to  the  county,  for  the  dif- 
ference between  the  price  for  which  it  was 
offered  to  the  county  and  Its  then  market  val- 
ue. That  Is  the  measure  of  the  loss  they 
sustained  by  reason  of  his  action. 

The  next  point  made  by  counsel  for  plain- 
tiffs Is  that  the  court  refused  to  allow  them 
any  relief  on  account  of  the  alleged  conver- 
sion of  a  nursery  upon  these  lands,  which,  It 
Is  claimed,  belonged  to  the  plaintiff  Boying- 
ton  Skelton.  It  Is  charged  in  the  complaint 
that  defendant  took  possessloa  of  this  ours- 
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ety,  and  claimed  It  as  his  IndlTldual  proper-  | 
ty,  by  Tlrtue  of  his  ownership  <it  the  lands 
upon  which  It  Is  growing,  and  has  refused  to 
allow  Boying-ton  Skelton  to  remove  any  of 
the  treos;  tbat  defendant  has  wrongfully 
converted  and  appropriated  these  trees  to  liia 
own  use,  and  disposed  of  a  part  of  them. 
For  ans^ver  the  defendants  admit  the  taking 
possession  of  the  nursery,  and  assert  that  It 
Is  the  propci'ty  of  the  defendant  Bowles  by 
virtue  of  his  ownership  of  the  lands,  as  evi- 
denced by  the  deeds  executed  by  the  plain- 
tiffs; admit  he  refused  to  allow  Boylngton 
Skelton  to  remove  any  of  the  trees  for  any 
purpose,  and  aver  that  defendant  Bowles  has 
not  converted  any  of  the  trees  to  his  own 
use,  except  about  300  In  number,  which  be 
has  sold  and  disposed  of.  Counsel  for  plabi- 
tiffs  claim  the  defendants  siiould  have  been 
charged  with  the  full  value  of  the  trees  In  the 
nursery,  for  the  reason  that,  as  between  a 
mortgagor  and  mortgagee,  they  were  persou- 
al  property.  This  contention  Is  based  prima- 
rily upon  the  ground  that  the  testimony  es- 
tablishes the  nursery  as  the  property  of  Boy- 
Ington  Skelton.  As  between  Skelton  and  hia 
mother,  this  may  be  true,  but  the  vital  ques- 
tion Is,  did  the  nursery  pass  by  virtue  of  the 
conveyance  to  Bowles?  As  between  landlord 
and  tenant,  the  general  rule  Is  the  latter  may 
remove  nursery  trees.  As  between  mortga- 
gor and  mortgage,  or  vendor  and  vendee, 
howevCT,  the  rule  l8  different,  and  nursery 
trees  planted  by  the  owner  of  real  estate  be- 
come a  part  of  the  realty,  and  pass,  as  such, 
under  a  mortgage,  although  so  long  as  the 
mortgagor  lias  the  right  to  redeem  he  would 
have  the  right.  In  the  ordinary  course  of 
trade,  to  sell  such  of  the  stock  as  was  suit- 
able for  transplanting.  Maples  v.  MUIon,  31 
Conn,  308;  Adorns  v.  Beadle,  47  Iowa,  439, 
29  Am.  Rep.  487;  Price  v.  Brayton,  10  Iowa, 
309.  Boylngton  Skelton  does  not  appear  to 
have  had  any  interest  in  the  land  upon  which 
the  nursery  was  growing.  The  court-,  how- 
ever, found  from  the  testimony  that  It  was 
the  intention  of  the  parties  to  convey  this 
nursery  under  the  deed  given  to  Bowies. 
There  Is  abundant  testimony  to  support  this 
conclusion.  Boyington  Skelton  Joined  in  the 
deed  to  the  land  upon  which  the  nursery  was 
growing.  There  is  testimony  to  the  eCCect 
that  at  the  time  the  arrangement  was  being  ef- 
fected whereby  Bowles  became  surety  on  the 
note,  Skelton  called  his  attention  to  the  nurs- 
ery as  enhancing  the  value  of  the  security 
which'  they  offered  to  Indemnify  him.  This 
is  certainly  sufficient  to  sustain  the  finding 
that  it  was  the  intention  of  the  Skeltons  to 
convey  the  nursery  as  a  part  of  the  realtj' 
upon  which  it  Is  situate.  Notwithstanding 
this  finding,  however,  it  does  not  follow  that  ; 
defendant  Bowles  can  escape  liability  on  ac- 
count of  his  action  in  connection  with  the 
nursery.  We  do  not  understond  from  the 
decree  that  the  court  allowed  any  damnges  on 
account  of  the  removal  of  the  trees.  In  fact, 
counsel  for  the  defendants  assert  in  their 


I  brief  that  the  plaintiffs  were  given  no  credit 
or  otTset  on  this  account  While  it  li  true 
that  imder  the  finding  of  the  court  Bowles 
could  not  be  held  responsible  for  convertliig 
them  to  his  own  use,  as  the  personal  pn^- 
erty  of  Boyington  Skelton,  nevertheless  be 
had  no  right  to  remove  or  dispose  of  any  of 
the  trees,  because,  as  yet,  his  Interest  is 
merely  that  of  mortgagee,  and  he  cannot-  de- 
plete the  value  of  the  real  estate  by  remov- 
ing and  disposing  of  that  which  Is  a  part  of 
It  He  admits  in  his  answer  that  he  had  re- 
moved and  disposed  of  about  300  trees,  and 
there  is  testimony  to  the  effect  that  by  rea- 
son of  the  neglect  of  the  defmdaats  the  nurs- 
ery has  been  damaged.  These  are  matters 
which  should  have  been  taken  Into  account 
by  the  trial  court,  and  such  damages  awarded 
as  the  testimony  warranted;  because  this  ac- 
tion resulted  In  damaging  the  property,  and 
are  acts  for  which  the  defendant  must  be 
held  responsible,  so  long  as  he  Is  not  the  ab- 
solute owner  of  the  realty  upon  which  the 
nursery  is  situate. 

It  Is  contended  by  coimsel  tor  plaintifl^s 
that  the  court  erred  in  ascertaining  the 
amount  which  the  defendant  Bowles  was  en- 
titled  to  recover  on  account  of  the  payment 
of  the  note  which  he  signed  as  surety.  The 
pturpose  of  the  parties  In  executing  this  note 
appears  to  have  been  to  raise  sufficient  mon- 
ey with  which  to  secure  control  of  the  indebt- 
edness held  by  the  Denver  Savings  Bank. 
The  amount  due  the  bank  at  the  time  this 
note  was  executed  Is  claimed  to  have  been 
$20,400.  A  note  for  this  sum  was  made 
and  signed  by  the  parties,  payable  to  an  em- 
ploye of  a  firm  of  brokers,  and  left  with  the 
latter  to  negotiate.  There  is  no  question 
but  that  the  party  purchasing  this  note  paid 
the  full  amount  represented  by  Its  face,  and 
In  fact  paid  $83  and  some  cents  more,  being 
the  iutei-est  which  had  accumulated  between 
the  date  which  the  note  bore  and  the  time  it 
was  purchased.  It  appears  the  bank  only  re- 
ceived the  sum  of  $18,971.76  in  discharge  of 
Its  claim  against  these  lands,  or  for  an  as- 
signment of  the  notes  and  deed  of  trust  which 
It  held  against  the  Skeltons.  There  la  testi- 
mony on  the  patrt  of  the  defendant  to  the  ef- 
fect that  he  paid  the  full  amount  of  the  note 
which  he  signed,  and  the  interest  thereon. 
The  difference,  however,  between  the  amoont 
paid  the  bank  and  the  amount  realised  npon 
this  note  Is  unaccounted  for.  The  plalstiffli 
are  certainly  not  responsible  to  the  defendant 
for  any  money  which  he  may  have  paid  on 
account  of  this  note,  or  for  securing  the  mon- 
ey with  which  to  control  the  Indebtedness 
held  by  the  bank  In  excess  of  the  sum  nec^ 
sary  for  that  purpose.  The  defendant  Bowles 
should  have  been  required  to  ^plain  what 
dIsp:.sitfon  was  made  of  the  sum  represent- 
ed by  this  difference.  Bowles,  however,  was 
allowed  credit  for  the  full  sum  of  $20,400, 
and  Interest  thereon,  which,  in  the  state  of 
the  evidence,  wos  certainly  erroneous,  to  the 
extent  of  the  difference  betweea  the  sum 
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which  was  icBlIzed  <»i  the  note  and  the 
amount  paid  to  the  bank. 

It  la  next  dalnwd  by  connad  for  fdalntiffs 
that  the  conrt  erred  In  allowlDs  the  defend- 
ant  credit  for  the  antounts  paid  for  ditch  asr 
Bessments,  taxes,  and  Insurance.  The  ditch 
assessments  are  on  account  of  water  ntUlaed 
for  Gxe  purpose  of  Irrigating  the  lands.  The 
deffflidant  was  charged  with  the  foil  cash 
rental  value  at  these  lands,  which  we  Infer 
must  have  Included  fbe  water  necessary  tov 
Irrigation,  for,  unless  irrigated,  they  would  be 
practically  Taloetess  for  the  purpose  of  farm- 
ing. It  Is  asserted,  however,  tbat  these  ob- 
sessments  Included  years  prior  to  the  date 
when  tiie'  defendant  took  possession,  and 
against  which  tix  plaintiffs  had  a  good  de- 
fense.  The  amount  of  such  assessments  and 
the  teatlmony  bearing  on  this  subject  Is  not 
pointed  out»  and  we  are  uuable  to  determine 
whether  or  not  the  court  erred  In  allowing 
credit  on  account  of  assessments  made  prior 
to  the  time  when  the  defendant  took  posses- 
sion. The  taxes  with  whidi  the  defendant 
was  credited  were  liens  upon  the  lands  ht 
controversy.  Counsel  for  plaintiffs  claim  the 
defendant  should  not  have  been  allowed  any 
credit  on  acconnt  of  such  disbursements,  be- 
cause he  was  a  trespasser.  Whatever  the  rule 
may  be  In  this  respect,  as  to  disbursements 
made  for  taxes,  by  those  who  are  in  the 
wrongful  poBsesslop  of  realty,  It  cannot  be  ap- 
plied as  to  taxes  in  the  circumstances  of  this 
case.  The,  defendant  had  an  interest  In  the 
land  as  mor^agee.  The  laws  of  the  state 
provide  that  If  a  mortgagor  neglects  to  pay 
the  taxes  on  the  mortgaged  premises,  the 
mortgagee  may  do  so,  and  may  Include  the 
amount  tbaa  paid  In  any  action  brought  to  ' 
foreclose  the  mortgage,  and  have  judgment 
therefor,  with  Interest.  Section  ST78,  2  Mills'  \ 
Ann.  St. 

There  Is  an  additional  reason  why  the  de- 
fendant should  receive  credit  for  these  taxes, 
which  also  entitles  him  to  credit  for  the  In* 
Burance  paid  on  the  building  idtuate  on  the 
premises.  The  trust  deed  originally  ereented 
by  flie  Skeltons  for  the  benefit  of  the  bank 
provided  that.  In  case  of  tlw  reftuial  or  neg- 
lect of  the  mortgagors  to  Insure  or  pay  taxes 
on  the  property  thereby  conveyed,  the  party 
holding  It  as  security  on  account  of  the  In- 
debtedness thus  secured  could  pay  the  Insur- 
ance and  taxes.  This  trust  deed  was  held  Tsy 
Bowles  as  additional  security,  and  under  Its 
terms  he  was  properly  allowed  credit  for  the 
taxes  and  Insurance. . 

The  next  point  made  by  counsel  for  plain- 
tiffs is.  the  decree  rendered  in  favor  of  the 
defendant  did  not  provide  for  a  redemption 
from  a  sale  of  the  premises.  In  the, cross- 
complaint  asking  for  a  foreclosure,  the  defend- 
ant bases  his  right  to  such  relief  upon  the 
deeds,  as  well  as  upon  the  deed  of  trust  orig- 
inally given  the  Savings  Bank.  This  deed  of 
trust,  it  Is  asserted,  was  executed  prior  to 
the  time  when  the  law  allowing  redemptions 
from  sales  under  deeds  of  trust  was  enacted, 
(K)P.-68 


and  provided  that  from  t  sole  under  it  theiv 
could  be  no  redemption.  Whatever  Its  pro- 
vtelons  may  be  In  this  respect  is  Immaterial. 
Having  elected  to  foreclose  the  conveyances, 
which  were  merely  mortgages,  upon  &e  lands, 
by  proceedings  In  court,  and  also  thus  fore- 
close the  trust  deed  held  as  collateral,  he 
waived  all  rights  of  sale  under  the  terms  and 
conditions  of  the  tmst  deed,  and  the  decree, 
therefore,  should  have  been  the  usual  atatntor}' 
one,  glvhig  the  r^ht  of  redemption.  Manu- 
facturing Co.  V.  McAllister,  6  Golo.  261. 

The  final  question  we  shall  consider  relates 
to  the  action  of  the  court  In  appointing  a  re- 
ceiver for  the  property,  over  the  protest  of  the 
plaintiffs,  after  a  final  decree  had  been  or- 
draed  In  the  case.  It  appears  that  In  consid- 
ering this  application  no  additional  evidence 
was  taken.  The  grounds  stated  In  fbe  ap- 
plication are  to  the  effect  that  the  defendant 
Is  unwilling  to  continue  in  possession,  and 
pay  the  rent  with  which  he  was  charged  In 
the  decree,  that  the  security  Is  Inadequate  and 
Insufficient  fbr  the  amount  due  him.  as  estab- 
lished by  the  decree,  and  that  the  plaintiffs 
are  unable  to  farm  and  manage  the  property. 
Other  averments  are  also  made  In  the  applica- 
tion, and  the  statements  In  the  answer  and 
fflross-complalnt  of  the  defendants  are  also  re- 
ferred to  in  support  of  the  application.  No 
statement  faowevQ*,  Is  made  in  any  of  the 
pleadings  filed,  nor  Is  there  anythtog  in  the 
testimony  hitrodueed  which  would  Indicate  that 
If  the  plaintiffs  were  placed  In  possession,  they 
would  -commit  vraste.  When  It  was  determin- 
ed by  the  court  that  the  defendant  Bowles 
was  wrongfully  la  possession  of  the  premises, 
and  I3uit  the  only  Intnest  ho  bad  was  tbat 
of  mortgagee,  the  plaintiffs  were  entitled  to 
a  decree  placing  them  at  once  In  the  posses- 
sion of  the  premises;  for,  notwithstanding  the 
t&ct  that  the  defendant  had  obtahied  a  Judg- 
ment fear  a  large  sum.  and  It  was  established 
as  a  lien  upon  these  premises,  he  was  not  en- 
tifled  to  retain  possession  on  this  account. 
Neither  were  the  plalntlfh,  for  this  reason, 
precluded  from  agali^  assuming  control  of  the 
ivoperty,  unless  it  appeared  they  would  com-, 
mlt  acts  of  waste,  whidi  would  deplete  flie' 
value  of  the  security.  The  avermente  that 
they  trece  unaUe  to  farm  and  manage  the 
pn^erty  themselves  are  not  equivalent  to  a 
statement  that  they  could  not  rent  it  to  some 
one  who  would  care  tot  and  farm  it  in  swdi 
manner  as  to  prevent  a  depredation  in  Its 
value.  The  rents  and  profits  were  not  pledged 
to  the  payment  of  any  hsdebtedness  which 
the  defendant  was  entitled  to  have  satisfied 
by  a  sale  of  the  premises.  The  most  defend- 
ant can  claim  Is  tbat  In  the  event  It  became 
necessary  to  preserve  the  premises  from  de- 
pref^tlon  during  the  time  vritiito  which  the 
plaintiffs  might  redeem  from  any  sale.  It  was 
necessary  to  place  the  premises  In  the  charge 
and  under  the  control  of  a  recdvw.  The 
rents  and  profits  could  not  be  ap^priated  for 
any  other  purpose.  No  showing  which  war- 
ranted the  appointment  of  a  receiver  to  take 
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charge  of  the  property,  and  apply  the  pro- 
ceeds to  Its  preaerv'atlOD,  was  made,  and  the 
defendant  had  no  right  to  a  decree  which  pre- 
cluded the  plaintiffs  from  assuming  possession 
and  control  of  the  property  in  their  own  be- 
half, or  which  subjected  them  to  the  payment 
of  the  expenses  necessarily  following  the  ap- 
pointment of  a  receiver,  and  denied  them  the 
right  of  posse5i!ilon  and  the  rents  and  profits 
during  the  period  within  which  they  might 
redeem.  Bank  t.  Cady  (Minn.)  78  N.  W.  978; 
International  Trust  Co.  v.  United  Coal  Co., 
27  Colo.  24ti,  CO  Pac.  83  Am.  ISt  Rep. 
69;  stiindley  v.  Manufacturing  Co.,  27  Colo. 
831,  61  Fac.  GOO. 

Other  errorR  are  assigned,  which  we  do  not 
deem  of  suHidcnt  moment  to  Justify  discuB- 
sion.  No  cross-errors  are  assigned  by  the  de- 
fendnnts.  Items  of  account  between  the  par- 
ties, determined  by  the  court  below,  not  spe- 
cially mentioned,  will  therefore  stand.  The 
jud;rment  of  the  court  in  appointing  a  receiver, 
and.  relating  to  those  matters  held  error,  is 
set  nslile.  and  tbe  cause  remanded  for  a  new 
trill  I,  upon  the  isRue  of  tbe  amoimt  whleti 
plaintiffs  f<hall  be  allowed  for  the  withdrawal 
of  the  offer  to  sell  to  the  county,  the  damages 
they  are  entitled  to  on  account  of  the  nursery, 
and  to  ascertnlu  the  amount  and  Interest  to 
which  the  defendant  la  entitled  on  account  of 
the  payment  of  the  note  which  he  signed  as 
surety,  in  harmony  with  the  views  expressed 
on  these  sultjectfi.  The  court  will  also  talie 
an  account  between  the  parties,  and  ascertain 
tbe  amount  which  the  defendant  Joseph  W. 
Bowles  shnll  be  charged  In  the  way  of  rents 
from  the  date  the  account  on  this  Buiiject  was 
brought  d:iwn  In  the  Judgment  rendered,  and 
tbe  items  he  shall  be  credited  with  from  that 
date  for  ditch  assessments,  taxes,  and  Insur- 
ance. These  several  matters,  when  ascertain- 
ed, in  connection  with  the  Items  of  account 
allowed  the  respective  parties,  and  not  dls- 
tnrlied.  will  exhlliit  the  account  between  them, 
and  on  such  account  let  the  proper  decree  be 
rendered. 

Judgment  vacated  in  part,  and  remanded. 
STEELS,  dissents. 


(18  Colo.  A.  16) 

BARRA  T.  PEOPLB.* 
(Gonrt  of  Appeals  of  Colorado.   Jnne  9,  1902.) 
DBPATILT  JUDOMENT—MOTTON  TO  BET  ASTD&- 

BUFFICIFNCY  —  MERITORIOUS  DEFENSE  — 
ALIAS  SUMMONS  -  SERVlca  —  aKNKRAL  AP- 
PEAR  ANCE— WAIVER. 

1.  A  motion  to  set  aside  a  Judgment  by  de- 
fault agniniit  a  snrety,  reoitiDg  that  defendaot's 
neglect  to  pirad  was  because  of  negotiatioafl 
looking  toward  a  aettlement,  and  to  enable 
dereiidnnt  to  discover  the  whereabouta  of  bis 
principal,  and  to  secure  his  presence,  was  In* 
snfflrient  without  a  stotenieDt  of  the  facta. 

2.  The  mere  fact  that  a  defendant  has  a 
meritorlons  defense  does  not  entitle  him  to  have 
a  jndgnient  by  dprnult  set  nside. 

3.  On  allepatinna  in  a  motion  to  Bet  aside  a 

*B*hMrinc  denied  September  t,  ISOL 


judgment  by  default,  that  the  original  snm- 
mons  was  destroyed  before  serTlce.  and  that 
an  alias  was  issued  by  the  clerk  without  an  or- 
der of  court,  and  that  the  service  had  was  on 
this  alias,  it  will  be  presumed,  in  favor  of  the 
regularity  of  the  clerk's  action,  that  the  original 
summons  was  destroyed  before  tbe  bsasDce  of 
the  alias,  and  tbat  the  alias  was  issued  on  prop- 
er application,  and  was  therefore  within  the 
autliority  given  by  Mills'  Ann.  Code,  $  39.  de- 
clnring  that  an  alias  summons  may  be  issued 
and  served  in  like  manner  as  the  original  at 
any  time. 

4.  A  general  appearance  by  motion,  asking 
that  a  default  be  set  aside  on  account  of  de- 
fendant's excusable  neglect  Id  failing  to  plead, 
was  a  waivee  of  objection  that  aervice  wu  on 
an  alias  summons,  issued  withont  ordar  of 
courL 

Error  to  dtstrtct  court,  Arapabo*  eoonty. 
Action  by  tbe  people  against  B.  Is.  Barra. 
From  an  order  refoslng  to  set  aside  a  default 

Judgment,  defendant  brings  error.  Affirmed. 

Henry  B.  O'Reilly  (John  A.  Rush,  of  coun- 
sel), for  plaintiff  in  error.  Booth  M.  Malone, 
Dist  Atty.,  C.  H.  Redmond.  Dep.  Dlst  Att^., 
and  David  G.  Taylor,  for  the  Pet^le. 

GTJNTER,  J.  This  was  an  ordinary  civfl 
action  to  recover  upon  a  forfeited  recogni- 
zance, resulting  in  Judgtnent  by  default 
against  the  defendant.  After  tbe  entry  of 
judgment,  defendant  filed  the  following  mo- 
tion: '  "Defendant  •  •  •  asks  that  the 
default  and  Judgment  herein  be  set  aside,  and 
tbat  be  be  allowed  to  file  the  answer  here- 
with tendered  because:  {!)  The  answer  shows 
tbat  he  has  a  complete,  perfect,  and  meritori- 
ous defense.  (2)  There  was  no  authority  In 
law  to  Issue  the  summons  upon  service  of 
which  the  default  was  predicated,  as  appears 
from  said  answer.  (3)  Defendant's  neglect  to 
plead  herein  was  because  of  negotiations  look- 
ing toward  a  settlement,  and  to  enable  this 
defendant  to  discover  the  wbereabouts  of  de- 
fendant Malllard,  and  to  secure  him  presence 
bere."  This  motion  was  denied,  and  defend- 
ant is  bere  on  error. 

The  sole  question  before  us  is,  did  the  court 
err  in  denying  this  motion?  Assoming,  but 
not  holding,  tbat  this  motion  and  tbe  matttf 
therein  contained,  in  Its  absence  from  the  bill 
of  exceptions,  is  properly  before  ua,  we  think 
the  court  did  not  err.  It  was  Incumbent  upon 
the  defendant  to  show  that  his  neglect  In 
permitting  tbe  Judgment  to  be  takai  against 
him  was  excusable.  This  be  did  not  show  by 
the  averments  of  the  motion.  He  says  there- 
in that  bla  "neglect  to  plead"  was  because  of 
negotiations  looking  toward  a  settltfneDt 
With  whom  these  negotiations  were  held,  and 
of  what  they  consisted,  should  have  Iveen  stat- 
ed, in  order  that  tbe  court  might  know  wheth- 
er tbey  constituted  excuaable  neglect  Search 
of  the  defendant  for  the  absconding  principal 
did  not  justify  his  neglect  to  plead.  The  mere 
fact  tbat  be  had  a  meritorious  defense  to  tbe 
action  did  not  Justify  bim  In  neglecting  ts 
plead  therein,  nor  does  the  existence  of  such  a 
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defense  prove  that  the  court  erred  Id  declining 
to  set  aside  the  default.  Parties  cannot  be 
permitted  to  disregard  the  process  of  the 
court,  and,  after  judgment  is  rendered  against 
them,  come  In  at  their  convenience,  and  up- 
on the  mere  allegation  of  the  existence  of  a 
meritorious  defense  have  Judgment  rendered 
against  them  vacated.  The  tendered  answer, 
if  we  can  consider  It,  in  Its  absence  from  the 
bill  of  exceptions,— which  we  do  not  hold,— 
alleges  that  the  original  summons  herein  was 
destroyed  before  service;  ihu^  an  alias  was 
then  Issued  without  an  order  of  court;  that 
upon  this  alias  summons  service  was  gotten 
herein.  Defendant  contends  that  this  alias 
summons  was  unauthorized,  and  assigns  the 
alleged  invalidity  thereof  as  one  grround  of 
vacating  the  Judgment,  and  permitting  him  to 
answer  to  the  merits.  As  every  presumption 
attends  the  action  of  the  clerk  In  issuing  the 
alias  In  qaestlon,  presumably  the  original 
summons  was  destroyed  before  the  Issuance 
of  the  alias.  This  was  known  to  the  clerk, 
and  on  proper  application  he  issued  the  alias. 
If  so,  he  was  authorized  to  Issue  the  alias 
summons  under  section  39,  Mills*  Ann.  Code. 
Further,  we  think  defendant  waived  the  right 
to  question  the  summous  on  this  ground  by 
his  general  appearance  In  asking  that  the 
.ludgment  be  set  aside  on  account  of  his  ex- 
cusable neglect,  and  that  he  be  permitted  to 
plead  to  the  merits  of  the  action. 

It  is  not  necessary  to  consider  the  sutficien- 
cy  of  the  tendered  answer,  Ijecause,  even  if 
it  presents  a  defense,  the  court  did  not  err  In 
denying  Its  flling. 

Judgment  affirmed. 


(18  Colo.  App.  4») 

STEXNHAXJBR  et  at.  v.  ARKIN8. 
(Court  of  Appeals  of  Colorado.  Jane  30,  1902.) 

COLLBGBS—DBGRKE— DIPLOMA— AWARD- 
AUTHORITY  OF  TRUSTEES. 

1.  Mills'  Add.  St.  {  4074,  enacts  that  "the 
state  Bcbool  of  mines  may,  by  its  board  of 
trustees,  confer  all  degrees  appropriate  to  the 
courses  of  study  parsued."  A  complaint  against 
the  trustees  alleged  that  plaintiff  had  taken  the 
reqnired  course  at  the  school,  bat  that  the 
facultr.  actuated  by  malice  and  being  inimical 
to  plaintiff,  exacted  of  him,  on  examination,  un- 
usual and  unwarranted  questions,  and  reported 
against  bis  right  to  graduate;  and  the  prayer 
was  for  a  decree  that  defendants  Issue  to  plnin- 
tifl  a  diploma.  Held  that,  as  the  trustees  have 
DO  authority  to  issue  a  diploma  save  on  request 
of  the  faculty,  the  complaint  was  demurrable. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  Charles  T.  Arklns  against  Fred- 
erick H.  Stelnhauer  and  others,  as  trustees 
of  the  state  school  of  mines.  From  a  Judg- 
ment for  plaintiff,  defendant  appeal.  Re- 
Tersed  on  rehearing. 

H.  Rlddell.  for  appellants.  S.  T.  Wells.  M. 
F.  Taylor,  and  John  T.  Bottom,  for  appellee. 
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THOMSON,  J.  The  complaint  alleged  that 
the  defffldants  were  trustees  of  the  Colorado 
State  School  of  Mines,  having  authority  and 
control  over  the  administration  of  the  affairs 
of  that  Institution,  with  power  to  make  rules 
and  regulations  for  the  government  of  the 
students,  to  provide  and  direct  suitable  meth- 
ods for  their  education,  and  to  confer  degrees 
upon  those  taking  the  prescribed  line  of  study; 
that  at  the  September  term,  1803,  the  plalu- 
tiff  entered  the  school,  and  was  enrolled  there- 
in as  a  student,  and  continuously  pursued  his 
studies  until  the  close  of  the  session  of 
1896-4*7;  that  he  was  of  good  moral  char- 
acter, -jobedlent  and  attentive,  took  high  rank 
as  a  student,  and  became  fully  equipped  with 
the  knowledge  and  scientific  Information  nec- 
essary to  entitle  him  to  a  degree  as  mining 
engineer;  that  the  president  and  professors  of 
the  school,  without  cause  or  provocation,  be- 
came inimical  to  the  plaintiff,  and  conspired 
together  to  prevent  him  from  obtaining  his 
degree  as  mining  engineer;  that  In  April,  1887, 
for  the  accomplishment  of  their  purpose,  they 
deprived  him  of  his  rank  as  a  student,  and 
notified  him  that  he  would  not  be  permitted 
to  graduate  with  his  class;  that  thereupon  he 
appealed  to  the  board  of  trustees,  who  ordered 
that  he  l>e  permitted  to  contfhue  the  regular 
course  of  the  graduating  class  to  the  end  of 
the  school  year,  taking  such  examinations  as 
belonged  to  his  course,  that  the  faculty  make 
report  to  the  board  at  Its  next  meeting  of  the 
result  of  such  examination,  and  that  the  ex- 
amination should  not  be  severer  than  that 
of  other  members  of  his  class;  that  in  defiance 
of  the  order  so  made  by  the  board  of  trus- 
tees, actuated  by  malice  against  the  plaintiff, ' 
still  conspiring  to  prevent  him  from  receiving 
his  graduating  degree,  and  proposing  to  ren- 
der It  Impossible  for  him  to  pass  an  examina- 
tion, the  faculty  exacted  of  him  answers  never 
required  of  his  class,  subjected  him  to  a  line 
of  examination  entirely  at  variance  with  the 
ortler  of  the  board,  and,  refusing  him  an  op- 
portunity to  be  heard,  reported  against  his 
right  to  graduate,  charging  him  with  repre- 
hensible conduct  of  which  he  was  not  guilty; 
that  the  board  of  trustees  (these  defendants), 
without  Investigation,  accepted  the  report  of 
the  faculty  as  final,  and  refused  to  allow  him 
to  graduate,  although  a  diploma  entitling  him 
to  a  degree  as  mining  engineer  had  been  pre- 
pared and  was  in  their  possession;  and  that 
the  plalntUI,  In  his  attendance  upon  the  school, 
bad  expended  more  than  $2,000.  The  prayer 
was  for  a  decree  that  the  defendants  Issue 
to  the  plaintiff  the  regular  diploma  evidencing 
the  degree  of  mining  engineer  of  the  Colorado 
School  of  Mines.  The  defendants  demurred  to 
the  complaint  on  the  ground  that  ft  did  not 
state  facts  sufiiciect  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  and,  the 
defendants  declining  to  plead  further.  Judg- 
ment was  rendered  In  favor  of  the  plaintiff  ac- 
cording to  the  prayer  of  his  complaint.  The 
defendants  have  brought  the  case  here  by  ap- 
peal. 
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Tbe  question  presented  by  this  demurrer  1b 
Trhether,  upon  the  avermenta  of  the  complaint, 
the  plaintiff  is  entitled  to  the  relief  which  he 
seeks.  From  tbe  statements  in  that  pleading, 
It  appears  tiiat,  as  an  essential  prerequisite 
to  the  conferring  upon  bim  of  a  degree,  be 
must  pass  an  examination  to  tbe  satisfaction 
of  the  faculty.  Tbe  following  is  section  4074 
of  Mills'  Annotated  Statutes:  "The  state 
school  of  mines  shall  hare  for  Its  object,  to 
famish  such  instruction  as  is  provided  for  in 
like  technical  schools  of  a  high  grade,  and 
may,  by  its  board  of  trustees,  confer  all  de- 
grees appropriate  to  tbe  courses  of  study  pur- 
sued." The  school  furnishes  the  Instruction 
through  Ite  faculty.  In  the  conferring  of  de- 
grees It  Is  represented  by  Its  board  of  trus- 
tees. It  belongs  to  the  faculty,  by  whom  tbe 
Instruction  is  Imparted,  to  say  whether  a  stu- 
dent possesses  tbe  proper  quallflcatfons  to  en- 
title bim  to  a  diploma.  The  necessary  ex- 
amination must  therefore  be  conducted  by  it 
It  is  tbe  school  which  confers  tbe  degree,  and 
tbe  agency  through  which  it  acta  in  so  doing 
Is  Its  board  of  trustees.  Tbe  board  has  no 
power  to  issue  a  diploma  except  when  re- 
quired to  do  so  by  the  school,  speaking  through 
Its  faculty.  Id  a  given  case  tbe  faculty  de- 
termines, by  an  examination  whether  tbe  can- 
didate Is  entitled  to  a  degree.  In  tbe  decision 
of  tbe  question  the  trustees  have  no  voice. 
They  are  bound  by  the  judgment  of  tbe  facul- 
ty, and  can  act  only  as  the  faculty  direct 
The  plaintiff  did  not  pass  the  required  ex- 
amination. Tbe  complaint  charges  bis  failure 
upon  tbe  hostility  of  tbe  faculty.  If  tbe  facul- 
ty wrongfully  deprived  him  of  an  advantage 
to  which  he  was  entitled,  possibly  be  had  a 
remedy;  but  their  conduct  whether  wrongful 
or  not,  gave  him  no  right  of  action  against 
the  trustees.  This  suit  was  Instituted  to  com- 
pel the  defendants  to  do  something  tbey  have 
no  aatborlty  to  do,  and  which  cannot  lawfully 
be  done  by  them,  and  the  demurrer  should 
have  been  sustained.  See  People  v.  New  York 
Homeopathic  Medical  College  and  Hospital 
(Super.  N.  T.)  20  N.  T.  Supp.  378. 

Tbe  Judgment  wUI  be  reversed.  Berersed. 


(12  (Nd.  US) 

BURNS  T.  NOBLL. 

(Supreme  Court  of  Oklahoma.    .Tuly  18,  1002.) 

FORCIBLE  ENTRY  AND  DETAINER— NOTICE  TO 
QUIT— RIGHT  TO  MAINTAIN. 

1.  Where  a  party  desiriog  to  commence  an 
action  for  unlawful  and  forcible  detainer  no- 
tifies the  adverse  party  in  writiug,  signed  by 
himself  as  "owner  and  homestead  entryman,'' 
to  leave  the  premises  for  tbe  possession  of 
which  the  action  is  about  to  be  brought,  which 
notice  waa  served  by  delivering  a  copy  to 
the  defendant  by  a  person  authorized  by  the 
plaintiff,  four  clear  days  before  the  complaint 
was  fi]ed,  held  a  sufficient  compliance  with  sec- 
tion 4S08,  St.  Okl.  1893. 

2.  Where  adverse  claimants  are  residing  np- 
on  a  ti-nct  of  laud,  and  each  claiming  the  same 
as  a  homestead  by  virtue  of  prior  settlement, 
and  tbe  land  tribunal  makes  a  Hnal  adjodicn- 
tion  iu  such  cause,  the  auccessful  party,  who 


has  the  homestead  entry  thereon,  may  mointam 
an  action  for  forcible  and  unlawful  detainer 
against  the  unsuccessful  party,  to  obtain  po»- 
sesEiou  thereof,  and  which  he  refuses  to  uar- 
render  upon  being  given  the  statntoi?  notice 
to  quit  < 

(Syllabus  by  the  Court) 

Brror  from  district  court  Kay  oonnty;  be* 
fore  Justice  Bayard  T.  Haincr. 

Action  by  Cbarles  P.  Noell  against  WUtlam 
Bums.   Judgment   for   plaintiff.  Defendant 

brings  error.  Afflrmed. 

Hackney  &  LaCterty,  for  plaintiff  in  error. 

BBAUCHAMP,  J.  WOliam  Boms,  plain- 
tiff In  error,  and  Cbarles  P.  Noell.  defendant 
In  error,  were  contestants  for  the  S.  E.  )4  of 
section  22,  township  28,  range  3  E.  In  Kay 
county.  The  contest  was  prosecuted  through 
all  the  departments  of  tbe  land  department 
and  the  land  Anally  awarded  to  Koell.  and  be 
was  permitted  to  file  homestead  entry  thereon. 

Thereupon  this  action  was  Instltnted  by 
Noell  before  a  Justice  of  tbe  peace  In  Kay 
county;  Judgment  for  Noell  was  rendered,  and 
Burns  appealed  to  the  district  ccurt  where, 
upon  trial,  and  upon  the  conclusion  of  the  evi- 
dence for  Noell,  plaintiff  therein,  Burns,  de- 
murred, which  was  by  the  court  overruled; 
Bums  offered  no  evidence,  and  Judgment  was 
rendere(f  for  Noell,  and  restitution  of  the  land 
ordered.  A  motion  for  a  new  trial  was  over- 
ruled by  tbe  court,  and  Bums  brings  the  case 
here  by  petition  In  error  for  review. 

Plaintiff  in  error.  In  bis  brief,  contends  that 
the  evidence  on  the  part  of  Noell  was  wholly 
insufficient  to  entitle  him  to  a  Judgment  for 
the  reason  that  it  failed  to  show  that  Noell 
had  served  tbe  notice  to  Irave  tbe  premises, 
as  required  by  law,  three  days  before  tbe  suit 
was  commenced.  We  find,  from  an  examina- 
tion of  the  record,  from  the  tsstlmray  ot 
Bums  while  on  tbe  witness  stand,  that  on  tbe 
14th  day  of  June,  1901,  Clarence  L.  Gross,  a 
constable,  delivered  to  bim  a  copy  of  tbe  fol- 
lowing notice:  "Notice.  William  Bums  and 
David  L.  Bums  will  each  separately  take  no- 
tice that  X  am  the  homestead  entryman  on 
the  southeast  quarter  of  section  twenty-two 
(22),  township  twenty-eight  (28)  north,  range 
three  (3),  east  I.  M.,  in  Kay  county,  Oklahoma 
Territory,  and  entitled  to  the  immediate,  full, 
and  exclusive  possession  to  each  and  all  parts 
of  tbe  said  quarter  section,  together  with  ev- 
erything thereon  and  thereto  attached;  and 
this  is  notice  and  demand  for  sncb  pocoosston. 
and  that  yon  deliver  possession  of  the  same 
to  me,  and  that  yon  quit  and  leave  the  same 
forthwith,  and  that  if  yon  fall  so  to  do,  sntt 
for  such  possession  wlU  be  brought  by  me. 
Cbarles  P.  Noell,  owner  and  homestead  entry- 
man.  Dated  June  14,  lOOlt"— «nd  that  Bams 
testified  that  be  bad  Gross  serve  the  notice. 
The  complaint  was  filed  In  the  Justice's  court 
June  18,  1901,  more  than  three  days  after  tbe 
service  of  tbe  notice.  The  notice  fuUy  com- 
plies with  tbe  requirements  of  section  4S0>^ 
St  1893,  and  the  service  thereof  by  Gtvo, 
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by  delivering  a  copy,  being  authorized  by 
NoeU,  is  all  that  is  required.  The  statute  does 
not  require  that  the  notice  shall  be  delivered 
to  the  defeudaut  by  the  plataUff  personally, 
but  only  provide  that  the  notice  shall  be 
served  at  least  three  days  beCore  commencing 
the  action.  This  was  done  In  this  case,  and  is 
all  that  was  necessary. 

The  plaintiff  further  claims  that  Noell  did 
not,  by  the  evidence,  prove  himself  entitled  to 
the  possession  of  the  land  in  question,  but 
fails  to  point  out  In  his  brief,  or  petition  In 
en-or,  wherein  he  falls.  It  is  the  settled  law 
of  this  territory  that  where  adverse  claimants 
are  residing  upon  a  tract  of  land,  each  claim- 
ing the  same  as  a  homestead  by  virtue  of 
prior  settlement,  and  the  land  tribunal  makes 
a  final  adjudication  Id  said  cause,  the  success- 
ful party,  who  has  the  homestead  entry  there- 
-on,  may  maintain  an  action  for  unlawful  de- 
tainer against  the  unsuccessful  party,  to  ob- 
tain possession  thereof,  and  which  he  refuses 
to  surrender  upon  being  given  the  statutory 
notice  to  quit.  Cope  v.  Braden  (by  this  court) 
67  Pac.  475,  and  cases  therein  cited.  The  rec- 
ord discloses  that  the  plaintiff  and  defendant 
were  contestants  for  the  land;  that  the  con- 
test was  prosecuted  through  all  of  the  depart- 
ments of  the  laud  department,  and  the  land 
flnally  awarded  to  defendant,  and  he  was 
pennltted  to  make  homestead  entry  thereon; 
and,  where  the  plaintiff  had  refused  to  deliver 
possession  upon  demand  and  notice,  this  was 
all  that  was  necessary  to  entitle  blm  to  main- 
tain this  action. 

The  judgment  of  the  trial  court  will  be  af> 
firmed,  with  costs  to  plaintiff  In  error. 

HAINEB,  J.,  having  presided  in  the  trial  be- 
loWf  not  dttiog.  AH  the  other  Justices  concur- 
rbife  except  IRWIK,  J.,  absent 


(12  Okl.  137) 

STBBLB  V.  NOBLL. 
(Supreme  Conrt  of  Oklahoma.    July  18,  1902.) 

PORCIBLB  ENTRY— RIGHT  TO  MAINTAIN. 

1.  Where  adverse  claimants  are  residiDg  up- 
on land,  and  each  clalicuDg  the  same  as  a 
homestead  by  vlrtne  of  prior  settlement,  and 
the  land  tribunal  makes  a  final  adjudication 
in  Buch  cause,  the  Buccessful  party,  who  has  a 
homestead  entry  thereon,  may  maintain  an  ac- 
tion of  forcible  and  nulawful  detainer  against 
-Uie  unBuccessfnl  party,  to  obtain  possession 
thereof,  and  which  he  refuses  to  surrender 
upon  being  given  statutory  notice  to  quit. 

(Syllabus  by  the  Conrt.) 

Brror  from  district  court,  Kay  county;  be- 
fore Justice  Bayard  T.  Halner. 

Action  by  Henry  E.  Noell  against  William 
P.  Steele.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

The  plaintiff  and  defendant  were  contest- 
ants for  the  S.  W.  %  of  section  23,  township 
28  N.,  of  range  3  east  I.  M.  The  contest 
was  prosecuted  through  all  the  departments  of 
the  land  department,  and  the  land  flnally 
awarded  to  Noell,  and  be  was  permitted  to  file 


homestead  entry  therefor,  and  subsequently 
commenced  this  action  of  unlawful  and  forci- 
ble detainer  before  a  jnstice  of  the  peace  of 
Kay  county;  Judgment  for  Noell  In  the  Jus- 
tice court;  Steele  appealed  to  the  district 
court;  trial  In  the  district  court,  and,  upon 
the  conclusion  of  the  plaintiff's  evidence,  the 
defendant  demurred,  which  demurrer  was  by 
the  court  overruled,  and  the  defendant  Intro- 
duced no  evidence;  finding  and  judgment  for 
plaintiff;  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  In  error  brings  the  case 
here  by  petition  In  error  for  review. 

Hackney  &  Lafferty,  for  plaintiff  in  error. 

BEAU  CHAMP,  J.  The  facts  hi  this  case 
are  substantially  the  same  as  the  facts  in  the 
case  of  Burns  v.  NoeU  (opinion  Just  filed)  69 
Pac.  1076,  and  upon  the  authorities  In  that  case, 
and  the  cases  therein  cited,  the  Judgment  of 
the  trial  court  Is  affirmed,  with  costs  to  plain- 
tiff in  error.  All  the  Justices  concurring,  ex- 
cept HAINER,  J.,  who  tried  the  case  below, 
not  sitting,  and  IRWIN,  J.,  absent. 

(12  Okl.  108) 

HODGE  T.  TERRITORY. 

(Supreme  Court  of  Oklahoma.   July  18,  1902.1 

CRIMINAI.  LAW— SETTING  ASIOB  INDICTMENT 
— APPBAV-INSTRUCTIONS-CIBOUMSTANTIAI* 
EVIDBNCB— HOMICIDE— REASONABLE  DOVBT 

— ARGUMENTS  OP  COUNSEL. 

1.  Before  a  defendant  in  a  criminal  action 
is  entitled  to  be  heard  in  a  proceeding  to  set 
aside  an  ludictment,  he  must  bring  himself 
clearly  within  the  provisions  of  the  statute. 

2.  To  enable  a  defendant  to  make  proof  in 
support  of  his  motion  to  set  aside  an  indict- 
ment, it  is.  necessary  for  him  to  file  his  appli- 
cation before  the  conrt,  and  be  must  allege 
the  following  facts:  (1)  That  be  is  indicted  in 
the  district  court  (naming  it);  (2)  he  must  set 
forth  a  copy  of  his  motion  to  set  aside  the  in- 
dictment; and  (3)  that  be  Is  acting  in  good 
faith. 

3.  Hence,  where  an  application  fails  to  state 
these  essential  facts,  it  is  not  error  to  refuse 
to  bear  evidence  in  support  of  the  motion  to 
set  aside  the  indictment. 

4.  Whether,  in  a  given  case,  there  should  be 
reversal  for  error  in  giving  an  instruction,  de- 
pends Quite  as  much  upon  the  evidence  before 
the  jury  to  which  the  instruction  might  be 
applied,  as  upon  the  abstract  accuracy  of  the 
instruction.  Hence,  it  It  b  apparent  that  the 
language  of  the  instruction,  though  inaccurate, 
yet  when  applied  to  the  evidence  before  the 
jury  it  could  not  have  misled  the  Jury  to  be- 
lieve that  its  duty  was  different  from  what  It 
actually  was,  the  inaccuracy  can  afford  no  rea- 
son for  reversal. 

5.  Where  circumstantial  evidence  alone— that 
Is,  evidence  constituting  a  single  chain — is  re- 
lied upon  by  the  prosecution  tor  a  convlctioD, 
each  essential  fact  in  the  chain  of  circnm- 
stances  must  be  fouud  to  bo  true  by  the  jury 
beyond  a  reasonable  donbt  to  warrant  a  con- 
viction. 

G.  On  a  trial  for  murder,  where  there  is  an 
.eyewitness  who  testified  to  the  homicide,  and 
the  evidence  relied  upon  by  the  prosecution  for 
a  conviction  is  not  entirely  circumstantial,  it  Is 
not  reversible  error  for  the  court  to  give  the 
following  Instruction:  "The  law  requires  the 
jury  to  be  satisfied  of  the  defendant's  guilt 
beyond  a  reasonable  doubt  in  order  to  warrant 
a  conviction,  bnt  does  not  require  that  you 
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should  be  satisfied  beyond  a  reasonable  doubt 
of  eacb  link  in  the  chain  of  circumstances  re- 
lied upon  to  establish  the  defendant's  guilt 
It  is  sumcient  if,  takioK  the  testimooy  all  to- 
gether, you  are  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  as  charged 
in  the  indictment." 

7.  When  the  instructions  of  the  court  are 
considered  all  together,  and  as  applied  to  the 
evidence  in  this  case,  it  Is  not  rerersible  error 
to  refuse  to  give  the  following  inatructicn:  "If 
auy  one  of  the  jury,  after  having  considered  ell 
the  evidence  lo  this  case,  and  after  having 
consulted  his  fellow  jurymen,  should  entertain 
a  reasonable  doubt  of  the  defendant's  guilt, 
then  the  Jury  cannot  find  the  defendant  guilty. 

8.  The  trial  court  should  hear  reasonable 
argument  by  counsel  upon  a  motion  for  new 
trial,  and  especially  in  a  criminal  case,  where  a 
party  is  charged  with  the  grave  crime  of  mur- 
der. However,  the  mere  refusal  of  a  court 
to  hear  argument  on  a  motion  for  a  new  trial 
does  not  necessarily  constitute  reversible  error. 

9.  Before  this  court  will  reverse  a  cause  for 
the  reason  that  the  trial  court  declined  to  hear 
argument  in  support  of  a  motion  for  new  trial, 
it  must  clearly  appear  that  there  was  an  abuse 
of  discretion,  and  that  the  party  was  preju- 
diced thereby. 

10.  Our  statute  provides  that  in  an  appeal  !n 
a  criminal  case  this  court  must  give  judgment 
without  regard  to  technical  errors  or  defects  or 
exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties.  We  think  that  this  pro- 
vifion  of  our  statute  is  applicable  to  this  case, 
and  hence  for  this  court  to  hold  that  mere 
teohnif'al  errors  or  defects,  which  do  not  affect 
the  substantial  rights  of  the  prisoner,  are  suffl- 
ciont  to  reverse  the  cause  would,  in  our  judg- 
ment, be  a  clear  violation  of  not  only  the  let- 
ter, but  the  spirit,  of  the  statute. 

Beanchamp,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Krror'from  district  court,  Garfield  count?; 
before  Justice  0.  F.  Irwin. 

Q.  S.  Hodge  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

Temple  Houston.  D.  P.  Marum,  and  W.  S. 
Denton,  for  plaintiff  In  error.  J.  C.  Strang, 
Atty.  Gen.,  W.  P.  HIckok,  and  0.  D.  Hubbell, 
for  the  Territory. 

HAINBR,  J.  The  plaintiff  In  error,  Q.  S. 
Hodge,  was  indicted  iif  the  district  court  of 
Dewey  county  on  the  charge  of  the  murder 
of  Nelson  H.  Christian.  Upon  application  of 
the  defendant,  the  cause  was  removed  from 
Dewey  county  to  Garfield  county  for  trial. 
The  defendant  was  tried  and  convicted  of 
murder,  and  sentenced  to  the  territorial  peni- 
tentiary at  hard  labor  for  a  term  of  his  nat- 
ural life.  From  this  Judgment  the  defendant 
brings  the  cause  here  on  appeal  for  review. 

The  first  error  complained  of  and  aigued 
In  the  brief  of  counsel  for  plaintiff  in  error 
is  that  the  court  erred  In  refusing  to  hear 
testimony  in  support  of  defendant's  applica- 
tion to  set  aside  the  indictment.  It  Is  alleg- 
ed. In  substance.  In  this  application  that  J.  O. 
Strang  was,  without  authority,  appointed  by 
the  court  as  assistant  county  attorney;  that 
In  the  investigation  of  the  canse  by  the  grand 
Jury  said  Strang  was  present  before  said 
grand  Jni7,  and  conducted  the  racamlnatlon 

f  7.  Sea  Criminal  Law,  vol.  14,  Cent.  Dig.  U  ITH, 


of  the  witnesses,  and  during  said  time  W. 
P.  Hlckok  waa  tbe  duly  elected,  qoallfled, 
and  acting  county  attorney  of  said  roanty. 
and  was  in  attendance  upon  tbe  court  and 
grand  Jury  wben  his  attendance  was  requir- 
ed by  tbem;  and  there  was  no  physical  or 
mental  disability  which  Incapacitated  him 
from  perfbrmlng  hla  duties  as  county  att  .r- 
ney  at  said  time;  that  he  was  at  all  times 
present,  ready,  willing,  and  able  to  perfwm 
his  duties  as  connty  attorney  In  said  matter; 
that  during  tbe  investigation  of  this  case, 
said  grand  Jury  acted  vndeae  the  adrlce  and 
Influence  of  said  Strang.  The  motion  was 
Terlfled.  We  think  this  application  Is  whtdly 
Insnffldent  as  a  matter  of  law,  and  that  the 
court  propwly  denied  the  defendant's  a.vP^l- 
cation  to  hear  eridence  to  set  aside  the  Indict- 
ment. The  grounds  np<Hi  which  an  Indict- 
ment may  be  set  aside  under  the  laws  ot  tUs 
territory  are  clearly  d^ned  In  diap^  41,  p. 
196)  I  19,  SesB.  Laws  1803.  Tbey  are  as  fol- 
lows: "Tbe  Indictment  most  be  set  aside  by 
the  court,  In  which  tbe  defendant  Is  arraiga- 
ed,  and  upon  bis  motion  In  elth^  of  the  fol- 
lowing cases:  First  When  It  Is  not  found. 
Indorsed,  presented  or  filed,  as  prescribed  by 
the  statutes  of  tbe  territory,  or  when  the 
grand  Jury  Is  not  drawn  and  Impaneled  as 
provided  by  law,  and  that  fact  Is  known  to 
tbe  defendant  at  or  bOFore  the  time  tbe  Jury 
Is  sworn  to  try  tbe  cause.  Second.  When 
the  names  of  the  witnesses  examined  b^ore 
the  grand  Jury  are  not  made  to  appear  on 
some  part  ot  the  Indictment,  as  provided  In 
section  6063,  as  amended  In  this  act.  Third. 
When  a  person  Is  permitted  to  be  present 
during  the  session  of  a  grand  Jury  while  the 
TOte  on  the  finding  of  the  Indictment  Is  being 
taken,  of  when  it  Is  BhQwn  that  after  the 
grand  Jury  was  first  Impaneled,  any  mranber 
or  members  thereof  were  discharged,  and 
their  places  filled  by  persons  not  regularly 
drawn  from  the  Jury  list,  as  provided  by  thfat 
act,  and  that  they  were  admitted  Into  the 
grand  Jury  or  took  part  in  tbeh:  deliberations, 
or  that  the  grand  Jury  waa  not  Impandod 
anew  as  a  whole  body  In  open  court"  Td 
enable  tbe  defendant  to  make  proof  of  mat- 
ters set  np  as  reasons  for  setting  aside  an  In- 
dlctmmt.  It  Is  necessary  for  him  to  file  his 
application  before  the  court  and  be  must  al- 
lege tbe  following  fttcts:  (1)  Tbat  he  Is  in- 
dicted In  the  district  court  0>amlng  It);  (3) 
he  must  set  forth  a  copy  of  his  motion  to  set 
aside  the  Indictment;  and  &)  that  he  is  act- 
ing in  good  faith.  It  is  apparent  IJiat  If  Qie 
application  does  not  set  forth  these  matten 
that  are  required  by  the  statute.  It  Is  the 
duty  of  the  court  to  deny  the  application:  In 
other  words,  before  the  defendant  is  entitled 
to  be  heard  In  a  proceeding  to  set  asMe  an 
Indictment  he  must  come  clearly  within  tbe 
provisions  of  the  statute.  The  motKm  far  ap- 
plication failed  to  state  that  It  was  made  in 
good  faith.  This  Is  absolutely  essential  In  or- 
der to  entitle  the  defradant  to  a  bearing,  and 
hence  there  was  no  error  In  denying  a  bear- 
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iDg  upon  fbe  api^Icatlon  to  set  aalde  the  In- 
dlctment  Keith  t.  Territory,  8  Okl.  307,  07 
Pac.  831. 

It  Is  uext  claimed  tbat  tlie  court  erred  In 
not  discharging  the  regular  panel  of  petit 
Jurors,  CD  the  .ground  that  Judge  McAtee 
made  certain  prejudicial  remarks  In  the  pres- 
ence of  the  Jurors  before  the  cause  was  call- 
ed for  trial.  This  matter  was  considered  by 
Judge  Irwin  after  a  change  of  judge  had 
beea  granted,  on  application  of  the  defend- 
ant, by  examining  the  jurors  as  to  the  al- 
lied statonents  made  by  Jndge  McAtee.  and 
the  application  to  discharge  the  regular  panel 
was  denied.  The  defendant  had  full  oppor- 
tunity to  examine  each  juror  impaneled  In 
the  cause  as  to  any  statenieuts  made  by 
Judge  McAtee,  or  any  other  source  that  ren- 
dered said  juror  incompetent;  and  If  It  ap- 
peared that  the  statements  made  by  Judge 
McAtee  prejudiced  the  juror,  or  In  any -man- 
ner rendered  him  incompetent,  It  was  a  good 
ground  for  challeuge  to  an  Indlfldual  juror, 
but  not  to  the  panel.  The  application  was 
therefore  properly  denied. 

It  Is  next  claimed  that  the  ^nrt  erred  in 
excluding  certain  tffitlmony  offered  on  behalf 
of  the  defendant  The  erldence  excluded  by 
the  court  relates  to  certain  declarations  and 
statements  which  the  defendant  offered  to 
shuw  by  the  witness  Calvin  Lawson.  It  was 
sought  to  be  shown  that  CalTln  Lawson  had 
beard  a  certain  convorsatlon  between  Martin 
Christian,  tils  uncle,  and  brother  concerning 
the  homicide,  and  the  defendant  also  sought 
to  show  that  Martin  Christian  had  made  cer- 
tain statements  and  declarations  In  reference 
to  the  part  lie  had  taken  in  the  commission 
of  the  crime.  We  think  that  this  testimony 
was  Incompetoit,  and  the  court  properly  ex- 
cluded it  And  there  was  no  error  In  exclud- 
ing the  testimony  of  Mrs.  Hodge,  the  wife  of 
the  defendant  as  it  was  obviously  incom- 
petent We  have  examined  all  the  evidence 
which  was  offered  on  behalf  of  the  defend- 
ant, and  we  are  of  the  opinion  tbat  there  was 
no  prejudicial  error  committed  by  the  trial 
court  In  excluding  any  testimony  that  was 
matwloi,  relevant  and  competent 

Tlie  next  objection  raised  by  plaintiff  In  er- 
ror, and  argued  In  the  brief.  Is  that  the  court 
erred  in  giving  instruction  No.  10  to  the  jury. 
This  Instruction  rends  as  follows:  "The  law 
reqidres  the  Jury  to  be  satEsfied  of  the  defend- 
ant's guilt  beyond  a  reasonable  doubt  In  or- 
der to  warrant  a  conviction,  but  does  not  re- 
quire that  you  should  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  In  tbe  chain 
of  circumstances  relied  upon  to  establish  tbe 
defendant's  giillt.  It  Is  sufllclent  if,  taking 
the  testimony  all  together,  you  are  satlsfled  be- 
yond a  reasonable  doubt  that  the  defendant 
Is  guilty  as  charged  In  the  Indictment."  And 
counsel  in  suppurt  of  this  contention  cites  the 
case  of  State  v.  Fumey,  41  Kan.  115,  21  Pac. 
213,  13  Am.  St.  Bep.  2(iZ.  In  tbls  case  tbe 
supreme  court  of  Kansas  reversed  tbe  cause 
upon  two  instructions,  and  one  of  the  Instruc- 


thns  was  idcutical  to  tlils  instruction.  The 
court  In  the  syllabus,  which  is  the  law  of  the 
case,  says:  "Wliere  circumstantial  evidence 
constituting  a  single  chalu  is  relied  \xpon  by 
the  state  for  a  conviction,  each  essential  fact 
in  the  chain  of  circumstances  must  be  found 
to  be  true  by  the  Jmry  beyond  a  reasonable 
doubt  to  waiTant  a  conviction."  It  will  thus 
be  seen  that  the  court  does  not  declare  In 
the  syllabus  that  the  instruction  given  under 
all  circumstances  was  sufficient  to  reverse  the 
cause,  and  it  may  be  cured  by  other  instruc- 
tions. The  supreme  court  oZ  Iowa  lioIcU  that 
such  an  Instruction  Is  not  error.  In  State  v. 
Uayden,  45  Iowa,  12,  tbe  court  In  its  syllabus, 
uses  tlfe  following  language:  "Where  the  evi- 
dence is  circumstantial,  the  jury  need  not  be 
satisfied  beyond  a  reasonable  doubt  of  every 
link  in  tlie  chain  of  circumstances  necessary 
to  establish  defendant's  guilt;  It  Is  a  reason- 
able doubt  of  guilt,  arising  from  a  considera- 
tion of  all  the  evidence  In  the  case,  wlilch 
entitled  the  defendant  to  an  acquIttaL"  In 
Breasler  r.  People,  117  IlL  422,  8  N.  E.  67, 
the  supreme  court  of  Illinois  had  this  identical 
question  before  it  for  considerati  .n.  The  in- 
struction of  the  court  given  in  that  case  was 
as  follows:  "The  Jury  are  instructed  that  the 
rule  requlrhig  the  jury  to  be  satlsfled  of  a 
defendant's  guilt  beyond  a  reasonaUe  doubt 
In  order  to  warrant  a  conviction  d  es  not  Re- 
quire that  tbe  Jury  should  be  satisfied  beyond 
a  reasonable  doubt  of  each  link  in  the  chain 
of  circumstances  relied  upon  to  estebllsh  the 
defendant's  guilt;  it  Is  suffld^t  If,  taking 
the  testimony  altc^thar.  the  Ju^  are  satisfied 
beyond  a  reasonable  doubt  tbat  the  defendant 
is  guilty."  The  opmiun  was  delivered  by  Mr. 
Justice  Schofleld,  one  oi  the  aUest  Jurlste 
tliat  state  has  ever  produced,  and  in  discussing 
this  question  tbe  learned  Justice  said:  "It  is 
Insisted  that  tills  is  erroneous,  because  it  Is 
essential  that  the  circumstances  be  proved  be- 
yond a  reasonalde  doubt,  and  It  la  just  as 
essential  that  the  connecting  facte  be  estab- 
lished beyond  a  reasonable  doubt  It  has 
often  been  said  by  this  court  (find  ite  ccrrect- 
ness  Is  obvious,  altbougb  It  m^ht  never  have 
been  said)  that  whether,  bi  a  given  cose,  there 
should  be  reversal  for  error  in  giving  an  In- 
struction, depends  quite  as  much  iq>on  the 
evidence  before  tbe  jury  to  which  the  instruc 
tlon  might  be  applied  as  upon  the  abstract 
accuracy  of  the  language  of  the  instructlia; 
and  BO,  If  it  is  apparent  tiiat  the  language  of 
tbe  Instruction,  though  Inaccurate,  yet  when 
applied  to  tlie  evidence  before  tbe  jury  It  could 
not  have  misled  the  jury  to  believe  tbat  their 
duty  was  different  from  what  it  actually  was. 
the  Inaccuracy  can  afford  no  reason  for  re- 
versal." W^e  think  that  this  is  a  much  better 
and  sounder  rule  than  the  one  annotmced  In 
the  Kansas  case.  In  those  cases  It  appears 
tbat  the  evidence  was  entirely  circumstantial, 
and  of  a  weak  and  unsatisfactcry  character, 
and  hence  tlie  law  of  circuinatantlal  evidence 
was  necessarily  strictly  api)lied.  But  In  the 
case  at  bar  the  evidence  was  not  wholly  dr- 
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camstantlal.  On  the  contrarjr,  the  main  wit- 
ness was  an  etyewitnefls  to  fbe  scene  of  the 
homicide.  In  addition  to  the  direct  and  po^- 
tlre  testimonr  of  an  eyewitness,  tbe  record 
discloses  tlut  the  defoidant  made  nmneroTis 
and  violent  ttireats  prior  to  the  time  of  the 
commission  of  the  crime,  and  some  admissions 
snhseqiieDt  thereto,  which  could  be  properly 
considered  by  the  Jury  In  determining  his 
gnllt  And  again.  It  Is  nerer  proper  to  ^ngle 
out  an  Instruction,  bat  the  instructions  must 
be  taken  as  a  whole,  and  In  connection  with 
Instractloii  10  we  most  consider  Instruction 
22,  which  reads  as  follows:  "You  are  fnrtiier 
Instructed  that  the  law  raises  no  presumption 
whatever  against  the  defendant,  but  diat  er- 
ery  presumption  ot  law  Is  In  favor  of  his  in- 
nocence until  he  Is  proven  guilty  t>eyond  all 
reasonable  doubt,  and.  In  order  to  convict  him 
of  the  alleged  crime,  every  material  fact  nec- 
essary to  constitute  such  crime  must  be  proven 
beyond  a  reasonable  doubt;  and  it  the  Jury 
entertain  any  reasonable  doubt  up<m  any  sin- 
S^e  essential  element  mecessary  to 'constitute 
the  crime,  it  is  your  duty  to  give  the  defend- 
ant the  benefit  of  such  doubt,  and  acquit  hhn." 
And  also  Instruction  No.  37,  which  Is  as  fol- 
lows: "Where  the  prosecution  reUes  wholly 
or  In  part  upon  circumstantial  evidence  for  a 
conviction,  each  t&ct  necessary  to  the  conclu- 
sion sought  to  be  estaUlshed  must  be  proven 
by  competent  evidence  beyond  a  reasonable 
doubt.  All  the  facts— that  Is,  the  necessary 
facts  to  the  conclusion— must  be  consistent 
with  each  other  and  with  the  main  fact  sought 
to  be  proved,  and  the  circumstances,  taken  to- 
gether, must  be  of  a  conclusive  nature,  lead- 
ing, on  the  whtde,  to  a  satfsfiictOTy  conclusion, 
and  producing.  In  effect,  a  reasonable  and 
moral  certain^  that  the  accused  committed 
the  offeoae  In  the  manner  charged  In  the  In- 
dictment" Thus  it  will  be  observed  that  when 
Instructions  Kos.  22  and  87  are  read  and  con- 
sidered ia  connection  with  Instruction  No.  10, 
the  case  comes  clearly  within  the  doctrine  an- 
nounced by  tlie  Illhiols  and  Iowa  courts,  and 
is  substantially  the  same  rule  laid  down  Iqr  the 
Eiansas  supreme  court  In  the  syllabus  of  the 
Fumey  Ctase.  Hence,  when  these  three  in- 
structions are  taken  and  considered  together, 
as  they  must  be,  and  as  an>lied  to  the  evi- 
dence In  the  case,  we  are  of  the  opinion  that 
it  could  not  have  misled  tiie  Jury,  and  there- 
fore la  not  reversible  error. 

Tbe  next  objection  raised  and  argued  by 
plaintiff  In  error  Is  that  the  court  erred  In 
refusing  to  give  the  following  instructirai  re- 
quested by  the  defendant;  **If  any  one  of  the 
Jury,  after  having  considered  all  the  evidence 
In  this  case,  and  after  having  consulted  his 
fellow  Jurymen,  should  ento^ln  ft  reasona- 
ble doubt  of  the  defendant's  giillt,  then  the 
Jury  cannot  find  the  defendant  guilty."  This 
instruction  is  taken  from  the  case  ot  Castle 
V.  State,  7S  Znd.  140,  where  It  was  held  by 
the  supreme  court  of  Indiana  that  it  was  er- 
ror to  refuse  to  give  this  Instruction,  not- 
withstandhig  the  general  charge  of  the  court 


given  to  the  Jury  that  they  must  be  satisfied 
beyond  a  reasonable  doubt  of  tbe  guilt  of  the 
defendant  And  substantially  the  same  In- 
stmctioii  was  before  the  supreme  court  of 
Kansas  In  the  case  of  State  v.  Witt,  31  Kan. 
^6,  8  Pac  760,  where  the  instruction  wss 
held  to  be  erroneous;  Chief  Justice  Horton 
dissenting.  In  this  case  the  supreme  court  vf 
Kansas  followed  the  rule  laid  down  in  the 
Castle  Case.  We  cannot  assent  to  tbe  doc- 
trine announced  In  these  (^tulons.  We  think 
the  reasoning  Is  fallacious.  The  instmctlon. 
In  the  abstract,  states  the  correct  rule  (tf 
law,  but  In  Its  application  It  Is  not  sound. 
There  Is  no  question  as  to  the  genool  rule 
in  a  criminal  case  that  each  Juror  most  be 
satisfied  beyond  a  reasonable  doubt  of  the 
defendant's  guilt  before  he  should  consent  to 
a  verdict  of  guilty.  It  Is  equally  true  that 
each  Jnror  should  feel  the  Individual  respon- 
slbill^  resting  upon  him  as  a  member  of  the 
body.  But  .we  think  when  the  Jury  Is  In- 
structed that  "you  must  be  satisfied  from  the 
evidence  beyond  a  reasonable  doubt  ot  the 
guilt  of  the  d^ndant"  that  It  charges  tbe 
Jury  collectively  and  Individually  as  to  the 
duty  and  responsibility  resting  upon  each 
member  tha«of.  The  test  ought  to  be:  Was 
the  defendant  prejudiced  In  any  of  bis  sub- 
stantial rights  by  the  failure  to  give  tbe  In- 
structitm?  In  Instruction  No.  1  In  the  general 
charge  the  court  says:  ''Now,  If  the  Jury, 
after  a  full,  careful,  and  candid  consideration 
of  all  the  evidence,  facts,  and  drcumstances 
in  evidence,  are  satisfied  beyond  a  reasonable 
doubt,"  etc.  In  instruction  Ko.  23  the  court 
uses  the  following  language:  "Too  are  fur- 
ther instructed  that  If  you  entertain  a  reason- 
able doubt  of  the  guilt  of  the  defendant, 
which  arises  from  the  Incomidete  or  nnsatls- 
factory  charactPr  of  the  evidence  offered  on 
b^aU  of  the  territory,  or  from  tbe  evld«ice 
offered  on  the  part  of  the  defendant,  or  If  you 
entertain  such  reasonable  doubt  from  a  eoa- 
slderatlon  of  all  the  evidence,  and  facta  and 
drcumstanees  In  evidence,  in  the  case,  then 
It  Is  your  duty  as  JoroiB  to  give  the  defend- 
ant tbe  benefit  of  such  doubt,  and  acquit 
him."  And  again.  In  Instmctlon  No.  34,  tbe 
court  In  dMning  a  reasonable  doubt;  uses 
this  language:  "I^  after  considering  all  the 
evidence,  yon  can  say  on  your  oath  as  Jurors 
and  your  cousclence  as  men  that  yon  have 
an  abiding  conviction  (tf  the  truth  of  the 
(Aarge^  amounting  to  a  moral  certainty,  you 
are  satisfied  beyond  a  reasonable  doubt" 
The  court  having  thus  clearly  and  fully  char 
ged  the  Jnry  as  to  the  duty  and  respondbfilty 
resting  upon  them,  we  cannM  perceive  how 
tbe  instruction  offered  and  refused  could  be 
considered  and  regarded  as  pr^udldal  oror. 
Om  statute  provides  that  In  an  appeal  In  a 
criminal  case  this  court  must  give  Judgment 
without  regard  to  tochnical  errors  or  defects 
or  occeptlims  which  do  not  affect  the  sub- 
stantial Tights  ot  the  parties;  and  bence  the- 
objection  appears  to  us  to  be  technical,  and 
does  not  affect  the  substantial  rights  <tf  the 
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prisoner,  and  for  this  court  to  bold  tbat  It  la 
aufflel«tt  to  reverse  the  cause  would  In  our 
Judgin«it  be  In  Tlolatloa  cl  the  letter  and 
spirit  oC  the  statute. 

The  next  assignment  of  error  argued  In  tbe 
brief  of  plaintiff  in  error  is  that  the  court 
erred  In  refusing  to  hear  argument  on  the 
motion  for  new  trial,  and  in  support  of  tbls 
contention  couns^  liave  dted  a  number  of 
Kansas  cases,  which  laid  down  the  rule 
that  it  is  error  to  overrule  a  motion  -for  new 
trial  pro  forma.  There  Is  nothing  In  the  rec- 
ord which  shows  that  the  coort  overruled  the 
motkm  for  new  trial  pro  forma,— that  is,  as 
a  matter  of  form,— and  without  giving  tbe 
matter  such  considoation  aa  the  case  wax- 
ranted.  It  is  true  that  tbe  court  declined  to 
hear  argument  of  counsel  in  support  of  tbe 
motion.  There  Is  nothing  new  raised  In  tlie 
motion  for  new  trial  that  was  not  full^  and 
ably  presented  by  connsel  for  philntlff  In  er^ 
rev  during  the  progress  of  the  trial  of  the 
cause.  We  thbak  the  trial  court  should  hear 
reasmable  argument  by  counsel  upon  a  mo- 
tion for  new  trial,  and  especially  in  a  crtanlnal 
cas^  where  a  party  Is  chafed  witb  the  grave 
crime  of  murder.  Stnrevet,  the  mere  refusal 
of  a  court  to  hear  argument  on  a  motion  for  a 
new  trbU  does  not  necessarily  constitute  re> 
veisible  error.  B^ore  this  court  will  reverse 
a  cause  for  the  reason  that  tiie  trial  court  de- 
dined  to  hear  argument  in  support  of  a  mo- 
tion for  new  trial,  It  must  clearly  appear  that 
there  was  an  abuse  of  discretion,  and  that  tbe 
party  waa  prejudiced  thereby.  Plnson  t. 
Prantlse,  S  Okl.  14S,  56  Pac  104B. 

And  finally  It  is  assigned  and  stated  that 
the  evidence  la  Insufficient  to  sustain  the  ver- 
dict. This  last  assignment  has  necessarily  re- 
quired us  to  read  all  the  testimony  which  la 
brooght  here  and  incorporated  in  the  case- 
made.  We  have  carefully  read  and  weighed 
aU  the  testimony,  and  we  can  reach  but  one 
condudon,  and  that  Is  that  the  evidence  satls- 
fles  us  beyond  any  reaaonaUe  doubt  that  the 
defendant  has  taken  the  life  of  Nels<m  H. 
Christian  without  Justifiable  or  excusable  cause, 
and  that  he  Is  guilty,  as  charged  In  the  indict- 
ment, of  willful  and  fffemedltated  murder. 

Finding  no  error  In  the  record  prejudicial 
to  the  rights  of  the  defendant,  and  bellevhig 
tlut  substantial  Justice  has  been  done  between 
the  territory  and  the  plaintiff  In  error,  the 
Judgment  of  the  district  court  of  Garfield  coun- 
ty is  affirmed.  All  the  Justices  concurring,  ex- 
cept IBWIN,  3.,  who  presided  In  the  court  be- 
low, not  sitting,  and  BBAUCHAMP,  3^  dl»> 
sentlng. 
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HIQHWATS— DEPBCra-PERSONAL  INJURIBS— 
EVIDBNCB  -  UNSKILLFUL  MEDICAL 
TREATHBNT— IN8TSU0TI0NS. 

1.  Where,  in  an  action  for  personal  injuries, 
defendant  sought  to  show  that  the  person  who 


rendered  plnintifT  medical  treatment  was  not  a 
HcenNod  phrairian  and  was  unskillful,  plaintiff 
having  testified  that  he  did  not  know  whether 
or  not  such  person  waa  licensed,  it  was  not  er- 
ror to  permit  an  expert  for  defendant  to  testify 
as  to  whetlier  the  use  of  certain  epliuts  oa 
plaiutiff's  leg  was  proper  treatment;  there  be- 
ing correct  inatroctions  given  as  to  plaintiff's 
duty  to  attempt  to  secure  competent  aid. 

2.  In  an  action  for  paBonai  Injuries  from  a 
defective  highway,  it  was  not  error  to  refuse 
an  instruction  containing  the  statement  that, 
"if  the  necessities  of  a  person's  business  require 
him  to  use  a  defective  or  dangeroos  highway, 
he  may  use  it,  notwithstanding  its  defects  and 
dangers." 

3.  An  instruction  that:  '*The  jory  wUl  disre- 
gard all  statemeuts  of  the  law  made  by  the 
court  which  in  their  jndnnent,  considering  the 
facts,  are  not  predicated  npon  the  eridence. 
Such  statements  are  intended  to  be  abstract 
propositions  of  law,  applicable  only,  and  to  be 
applied,  to  the  facta  found,  and  not  as  assum- 
ing any  fact  to  be  proveu,  or  aa  in  any  manner 
directing  your  judgment  upon  the  facts.  Ton 
will  consider  the  instructions  of  the  conrt  to- 
gether. It  is  not  the  province  of  the  coort  to 
urge  or  make  prominent  any  fact  of  this  case, 
but  to  state  the  law  applicable  to  the  theory  of 
either  party,**- while  subject  to  the  criticism 
that  it  anthorized  the  jury  to  pass  on  the  appli> 
cability  of  instructions,  as  a  whole  it  must 
hare  impressed  them  that  the  court  was  not 
assuming  any  facts,  but  was  stoting  the  law 
applicable  to  both  parties,  and  did  not  consti- 
tute reversible  error. 

Appeal  from  superior  court,  Lincoln  county; 
S.  J.  Chadwlck.  Judge. 

Action  by  H.  B.  Baldwin  against  Lincoln 
county.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Crow  8t  Williams  and  Myers  A  Warren,  toe 
api>enant  N.  T.  Gaton  and  Martin  &  Grant, 
for  mpondent 

MOUNT,  J.  Action  to  recover  damages  for 
powmal  injuries  sustabwd  by  reason  of  an 
allied  defective  Inrldge  on  a  public  hli^vray 
owned  and  maintained  by  respondent  In  tiie 
complaint' It  Is  alleged  that  the  bridge  and 
highway  were  dangerous  and  defective  in  that 
the  planking  and  timbers  were  of  Inauffldent 
strength,  vrere  worn  and  decayed,  the  flooring 
covering  said  twldge  was  not  nailed  or  fastened 
to  the  sui^orts,  and  the  earth  approadi  to 
said  bridge  was  worn  so  that  tbe  flooring  on 
the  toldge  was  more  than  four  Inches  higher 
than  such  earth  approach;  that  appellant,  by 
reason  of  the  defective  and  dangerous  condi- 
tion of  tbe  bridge  and  earth  approach,  anf- 
fHed  severe  and  ponuinent  injurlea.  The 
bridge  In  question  waa  about  16  feet  wide  by 
12  feet  long,  across  a  depression  about  8  feet 
deep.  Appellant  and  one  EUls  were  engaged 
In  moving  a  large  threshing  machine,  about 
8  feet  wide,  welding  abont  9,000  pounds, 
drawn  by  six  borses,  across  tbe  bridge,  when 
the  Injury  occurred.  Appellant  waa  walking 
on  the  bridge,  tiie  side  of  tbe  threshing 
machine.  About  midway  thereof,  when  tbe 
rear  wheels  came  to  the  planking,  the  weight 
of  the  machine  rising  on  the  brl^e  caused 
the  floorhig  thereof  to  "buckle  up"  and  alidfi 
forward,  catching  appellant's  right  leg  about 
the  ankle,  breaking  the  bones.  The  defend* 
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ant,  for  answer  to  the  complaint,  denied  tbe 
allegations  of  negligence  on  Its  part,  and,  hj 
way  of  afflrmatlTe  defense,  pleaded  contribu- 
tory Diligence  on  the  part  of  the  plaintiff. 
Tbe  reply  denied  the  affirmatlTe  defense.  Up- 
on a  trial  of  the  cause  the  jury  returned  a 
verdict  for  the  dtfendant  From  a  Judgment 
on  the  rerdict,  plaintiff  appeals. 

Three  alleged  errors  are  relied  on  for  a 
reversal.  Tbe  first  is  that  the  trial  court  per- 
mitted respondent's  witness  Dr.  Whitney  to 
answer  the  following  question:  "Q.  I  will 
ask  If,  after  being  Injured  In  a  condition  I 
hare  described  to  you,  if  pasteboard  splints 
placed  there  for  the  purpose  of  holding  it  in 
place  would  be  a  proper  treatment  of  It?" 
I)r.  Whitney  was  called  as  an  expert  witness 
by  the  defendant  In  tlie  court  below  for  tbe 
purpose  of  showing  nnsklUful  treatment  of 
the  injury.  The  question  referred  to  the 
splints  used  by  the  plaintiff's  physician  when 
treatment  was  first  applied  to  the  broken 
limb.  Respondent  throughout  the  trial  at- 
tempted to  show  that  tbe  person  to  whom 
appellant  went  for  treatment  was  not  a  li- 
censed practicing  physician  or  surgeon,  and 
that  the  plaintiff  knew  this  fact,  and  that  the 
medical  treatment  received  by  ap[>ellant  was 
unskillful,  and  that  the  injury  resulting  to 
appellant  was  therefore  greater  than  It  other- 
wise would  have  been.  Tbe  appellant  was 
asked  by  respondent  on  cross-examination  the 
foUuwlug  questions:  *'Q.  What  doctor  did 
you  say  treated  you  first  in  Reardon?  A.  Dr. 
Llndley.  Q.  Was  Mr.  Llndley  a  doctor?  A. 
I  could  not  say.  I  never  had  a  doctor  before. 
Q.  You  don't  know  whether  he  was  a  doc- 
tor or  not?  A.  No."  Respondent  concedes 
in  his  brief  that  the  appellant  upon  receiving 
his  Injuries  was  bound  to  obtain  timely  med- 
ical assistance,  In  order  to  reduce  the  dam- 
^es  suffered  as  much  as  possible,  and  that  it 
was  his  duty  to  see  that  his  injuries  were 
attended  to  with  dispatch,  and  to  seek  the 
nearest  competent  physician.  The  Injured  par- 
ty, baring  used  ordinary  care  in  this  regard, 
cannot  be  held  to  assume  the  liability  of  im- 
prnper  treatment.  Beach,  Contrlb.  Neg.  (3d 
Ed.)  S  407.  The  converse  of  the  rule  must 
maintain,  also,— that  if  the  Injured  party  was 
negligent  bi  tbe  employment  of  a  competent 
physician,  or  employed  some  person  whom  be 
knew  to  be  hicompetent,  when  competent  phy- 
sicians were  accessible,  and  improper  treat- 
ment was  resorted  to,  and  the  injuries  thereby 
greatly  increased,  these  facts  may  be  shown  In 
mitigation  of  damages.  These  facts  were  facts 
to  be  determined  by  the  jury  from  the  evi- 
dence. Tbe  trial  court  upon  this  question  very 
properly,  we  think,  instructed  the  Jury  as  fol- 
lows: "It  is  the  duty  of  the  person  who  has 
sustained  personal  injuries  for  which  another 
Is  liable  to  secure  timely  medical  or  surgical 
aid,  in  order  to  reduce  tbe  liability  of  the 
party  causing  the  injury.  In  selecting  a  phy- 
slelnn  he  is  only  charged  to  use  ordinary  care 
and  Judgment.  If  plaintiff  used  ordinary  care 
and  judgment  in  selecting  a  physician,  consid- 


ering the  circumstances  of  tiie  case,  the  Ua- 
bOity  of  defendant  would  not  be  changed,  if 
yon  find  the  county  is  liable;  nor  would  the 
amount  of  recovery  be  reduced,  even  though 
yon  should  find  the  physician  did  not  potorm 
bis  work  sklllfnlly."  In  view  of  the  fact  that 
plaintiff  testified  that  be  did  not  know  wheth- 
er or  not  the  person  he  employed  was  a  phyd- 
cian,  we  think  tbe  court  properly  permitted  the 
question. 

The  next  error  claimed  Is  tbe  refusal  of  the 
court  to  give  to  the  jury  an  instruction  re- 
quested by  appellant  as  follows:  "Knowledge 
by  a  person  of  a  defective  or  dangerjus  con- 
dition of  a  pubUc  highway,  and  the  use  of 
It  notwithstanding. such  knowledge,  are  not  of 
themselves  negligence.  If  the  necessities  of  a 
person's  business  require  him  to  use  a  de- 
fective or  dangerous  highway,  he  may  use  it, 
notwithstanding  he  knows  its  defects  and  dan- 
gers. Such  knowledge  requires  an  increased 
caution  and  diligence  to  avoid  Injury.  In  oth- 
er words,  although  a  person  is  reqi^red  to  ex- 
ercise only  ordinary  care  and  Eondence,  yet 
such  care  and  prudence  must  be  commensurate 
with  the  necessities  of  Vie  case,  and  malntahi 
a  constant  levd  with  tbe  dangers  of  the  situa- 
tion." The  first  and  last  parts  of  this  In- 
struction may  state  a  correct  abstract  princi- 
ple of  law,  but  we  cannot  accede  to  the  view 
that,  "If  the  necessities  of  a  person's  bu^net^ 
require  him  to  use  a  defective  or  dangmms 
highway,  he  may  use  It  notwithstanding  Its 
defects  and  dangero."  It  certainly  cannot  be 
claimed  that  where  a  bridge  across  a  streun 
is  absolutely  and  notoriously  dangerous,  and 
where  people  are  forbidden  to  travd  thereon, 
and  the  necessities  of  one's  business  require 
him  to  cross  such  a  structure  in  the  face  of 
imminent  danger,  and  he  dees  so,  and  is  in- 
jured, he  has  not  assumed  the  risk.  Sacb  a 
rule  does  away  with  the  doctrine  of  assumed 
risk.  There  must  be  some  place  where  life 
and  limb  shall  be  regarded  above  the  neces- 
sities of  business,  and  where  a  person  may 
not  encounter  a  known  and  obvious  danger 
except  at  his  own  risk.  With  this  clause  In 
the  requested  instruction,  It  was  not  enor  for 
the  court  to  refnse  to  give  it.  The  court  fidly 
covered  all  the  other  features  of  the  Instruc* 
tlon  requested  by  instructions  which  were 
given. 

The  court  gave  the  following  Instructkn: 
"The  jury  will  dtsr^;ard  all  statements  of  the 
law  made  by  the  court  which  In  theU*  Judg- 
ment, considering  tbe  facts,  are  not  predicated 
upon  the  evidence.  Such  statements  are  in- 
tended to  be  abstract  propositions  of  law,  ap- 
plicable only,  and  to  be  applied,  to  the  bets 
found,  and  not  as  assuming  any  fact  to  be 
proven,  or  as  in  any  manner  directing  your 
Judgment  upon  the  facts.  Yon  will  conside* 
the  Instructions  of  tbe  court  tt^etber.  It  Is 
not  the  provhice  of  the  court  to  urge  or  make 
prominent  any  fact  of  this  case,  but  to  state 
tbe  law  applicable  to  the  theory  of  either  par- 
ty." It  is  ai^ued  by  appelant  that  this  in- 
struction authorised  the  Jury  to  disregard  any 
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instruction  given  by  the  court,  and  to  pass  up- 
on the  applicability  of  the  Instructlaos  to  the 
facts.  While  the  instruction,  when  construed 
literally,  is  subject  to  tills  criticism,  yet  we 
tlilnk,  from  the  whole  context,  it  was  not 
the  Intention  of  the  learned  trial  Judge  to  au- 
thorize the  Jury  to  disregard  any  statement  of 
the  law  which  had  been  made,  and  which  was 
applicable  to  the  facts  found.  The  instruc- 
tion cannot  fairly  be  so  construed.  But  it  was 
the  intention  of  the  court  to  tell  the  Jury  that 
when  they  found  the  facts  they  should  apply 
the  law  applicable  thereto,  and  disregard  the 
law  not  applicable.  The  central  Idea  of  the 
court,  DO  doubt,  was  to  impress  the  Jury  that 
the  court  was  not  assuming  any  fact  to  be 
proven,  or  In  any  manner  to  direct  their  Judg- 
ment upon  the  facts,  but  was  stating  the  law 
applicable  to  both  parties.  This  must  certain- 
ly have  been  the  impression  upon  the  Jury, 
and  therefore  could  not  have  been  prejudicial. 
While  we  do  not  de^re  to  be  understood  as 
approving  the  Instruction  as  a  model  to  be  fol- 
lowed hereafter,  we  think  it  did  not  constitute 
reversible  error.  The  cause  wlU  therefore  be 
flfflrmed. 

REAVIS,  C  J.,  and  WHITE,  DUNBAR, 
FULLERTON.  and  HADLEY.  JJ.,  concur. 

(2ft  Wash.  616} 
CITY  OF  SEATTLB  v.  TURNEB  et  al. 
(Supreme  Oourt  of  Washington.  Aug.  28, 

1902.) 

HUNICIPAL  CORPORATIONS-PUBLIC  IHPROVB- 
MBNTS— PROTECTION  OP  LABORERS— CHAJt- 
TBR  PRQVISIONS-SCOPE-LABORBR'S  LIEN— 
SUFFICIENCY  OF  NOTICE-OUMULATIVB  RBM- 
BDIBS  —  ACTION  TO  DBTBRMINB  ADVBRSB 
CLAIMS  —  JUDICIAL  NOTJGB— ADMI8SIBILITT 
OF  BVIDBNGB. 

1.  Under  Seattle  City  Charter,  SI  14r-16,  re- 
lating to  public  imprOTementa,  and  providing 
that  in  letting  "all  contracts"  therefor  the 
board  of  public  works  shall  provide  therein  for 
the  retention  of  30  per  cent,  of  the  amount  due 
the  contractor  on  the  estimates,  for  the  protec- 
tion of  laborers  and  materialmen  (the  amonnt 
so  retained  to  be  subject  to  a  lien  in  favor  of 
laborers  and  materialmen),  the  city  is  bound  to 
retain  the  specified  30  per'  cent.,  regardless  of 
how  the  work  ia  to  be  paid  for, — whether  by 
assessment  of  property  under  the  local  assess- 
ment plan,  or  directly  by  the  owner  of  the 
property  benefited;  and  where  the  city  by  or- 
dinanre  granted  authority  to  a  property  owner 
to  improve  a  street  at  his  own  expense,  with 
the  exception  of  the  proportionnte  expense  of 
improving  a  certain  block  on  which  city  prop- 
erty was  situate,  which  was  to  be  borne  by  the 
city  (the  bids,  however,  to  be  advertised  for 
by  the  board  of  public  works  in  the  name  of 
the  property  owner  and  the  dty  jointly,  and 
the  work  to  be  done  under  the  supervision  of 
the  city  enRineer),  a  party  who  furnished  labor 
for  such  improvement  was  entitled  to  a  lien 
upon  the  amount  of  money  due  from  the  city  to 
the  property  owner  as  Its  proportionate  part  of 
the  expense;  such  amount  bang  less  than  80 
per  cent,  of  the  total  cost. 

2.  2  BallinRer's  Ann.  Codes  &  St.  §§  4843- 
4845,  authorizing  any  party  in  possession  of 
property  adversely  claimed  to  institute  an  ac- 
tion for  the  determination  of  such  claims,  is 
merely  supplemental  to  the  laws  of  procedure 
in  ociirts  of  record,  and  In  such  an  «ctiou  the 


court  hus  express  power,  under  section  4840,  to 
determine  any  coutroversy  between  the  par- 
ties, if  this  can  be  done  without  prejudice  to 
the  rights  of  others;  and,  where  a  city  sued  to 
determine  adverse  claims  of  a  contractor  and  a 
laborer  to  money  due  under  a  contract  for 
public  improvements,  the  court  had  jurisdic- 
tion not  only  to  determine  the  adverse  claims 
to  the  money  in  plaintiff's  hands,  but  also  to 
determine  a  claim  by  the  laborer  for  a  per- 
sonal judgment  against  the  contractor. 

3.  One  who  fnmishes  labor  for  a  public  im- 
provement tan  avail  himself  of  the  provisions 
of  Seattle  Oity  Charter,  S  16,  providing  for  the 
retention  of  30  per  cent,  of  the  amount  due  on 
the  estimates  to  any  contractor  for  public  im- 
provements, for  the  protection  of  laborers  and 
materialmen,  notwithstanding  any  cumulative 
remedy  such  party  may  have  under  2  Ballin- 
ger'a  Ann.  Codes  &  St.  |S  6902.  5925,  against 
the  abutting  properties. 

4.  A  notice  by  one  who  furnished  labor  for 
grading  a  street,  claiming  a  balance  for  work 
done  on  such  street,  and  setting  out  a  state- 
ment, the  items  of  which  consisted  of  a  certain 
number  of  "cubic  yards,"  at  a  certain  price  per 
yard,  and  a  certain  amount  for  "grubbing  and 
team  work  and  extra  work,"  with  a  statement 
of  the  amount  paid  by  the  contractor,  and  the 
balance  due  for  the  labor  furnished,  was  suffi- 
cient to  inform  the  dty  and  lihe  contractor  of 
the  work  done  by  claimant  on  such  street,  so 
as  to  entitle  claimant  to  the  benefit  of  Seattle 
City  Charter,  8  16.  providing  that  the  city  shall 
retain  a  certain  amount  of  the  money  due  the 
contractor  on  estimates  for  public  improve- 
ments, for  the  benefit  of  laborers,  etc.  - 

5.  lu  an  action,  under  2  Bellinger's  Ann. 
Codes  &  St.  §§  484ar4845,  by  a  city,  for  the 
determination  of  adverse  claims  to  a  balance 
due  from  plaintiff  under  a  contract  for  public 
improvements,  it  was  proper  for  the  court  to 
take  judicial  notice  of  the  provisions  of  plain- 
tiff's charter  relative  to  such  contracts. 

6.  Where  an  action  was  instituted,  under  2 
Baliinger's  Ann.  Codes  A  St.  ii  484S-4845.  by 
a  city,  to  determine  adverse  claims  by  a  con- 
tractor and  a  laborer  to  a  balance  due  from* 
plaintiff  under  a  contract  for  public  Improve- 
ments, plaintiff's  charter,  upon  the  provisions 
«f  which  the  laborer's  lien  depended,  was  ad-  , 
missibie  in  evidence,  though  tnere  was  no  al- 
legation thereof  in  the  complaint. 

Appeal  from  superior  court.  King  county; 
W.  R.  Bell,  Judge. 

Action  by  the  city  of  Seattle  against  Lester  ■ 
Turner  and  others  to  determine  adverse  claims 
to  funds  held  by  plaintiff.   From  a  Judgment 
In  favor  of  defendant  Turner,  defendant  Mrs. 
Q.  E.  Han  appeals.  Reversed. 

WUUam  Martin,  for  aspeUant   Roberta  & 
Leebey,  fbr  reapondents. 

WHITE,  J.  The  dty  diarter  of  the  dty  of 
Seattle  relative  to  Oie  Improrement  of  streeta 
provides: 

"Sec  14.  All  pnbllc  Improrementa  to  be 
made  by  contract  shall  be  let  to  the  lowest 
Udder  tber^or.  Before  awarding  any  soeh 
contract  the  hoavd  of  public  works  shall  cause 
to  he  published  In  the  official  newspapa  of  the 
dty  a  notice,  for  at  least  tea  days  before  tiie 
letting  of  sucta  contract  inviting  sealed  pro- 
p^sals  for  such  work,  the  plans  and  spedflca- 
tions  whereof  mast,  at  the  time  of  tbe  pabllca- 
tlon  of  such  notice,  be  on  flle  In  the  office  of 
tbe  secretary  of  the  board,  subject  to  public 

T  S.  See  Evldeno^  vol.  20,  Cent.  Dig.  i  4L 
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Inspection.  Bach  notice  Aall  atate  generally 
the  work  to  be  doDe,  and  shall  call  for  pro- 
posals for  doing  the  same,  sealed  and  filed 
with  the  secretary  on  or  before  the  day  and 
hour  named  therein.  All  bids  shall  be  accom* 
panled  by  a  certified  check  payable  to  the  or- 
der of  the  city  comptroller  for  a  sum  not  less 
than  five  per  cent,  of  the  amount  ot  the  bid, 
and  no  bid  shall  be  considered  unless  accom- 
panied by  such  check. 

"Sec.  15.  At  the  time  and  place  named,  snch 
bids  shall  be  publicly  opened  and  read;  no 
bid  shall  be  rejected  for  Informality;  but 
■ball  be  received  If  it  can  be  understood  what 
la  meant  thereby.  The  board  shall  proceed  to 
determine  the  lowest  bidder  and  may  let  such 
contract  to  such  bidder,  or  If  in  their  opinion 
all  bids  are  too  high,  tbey  may  reject  all  of 
them  and  readvertlse,  and  In  such  case  all 
checks  shall  be  returned  to  the  bidders,  but  If 
such  contract  be  let,  then  and  In  such  case  all 
checks  shall  be  returned  to  the  bidders  except 
that  of  the  succeasful  bidder,  which  shall  be 
retained  until  a  contract  be  entered  hito  for 
making  such  ImproremeDt  between  the  bidder 
■nd  the  city  In  accordance  with  such  bid.  If 
the  said  bidder  falls  to  enter  Into  such  contract 
in  accordance  with  his  bid  within  ten  dayi 
from  the  date  at  which  he  Is  notified  that  be 
Is  the  successful  bidder,  the  said  check  and 
tfa«  amount  thereof  shall  be  forfeited  to  the 
city,  and  the  secretary  shall  deliver  said  check 
to  city  comptroller,  who  shall  draw  said 
amount  and  pay  the  same  into  the  city  treas- 
ury, to  the  credit  of  the  'local  Improvement 
fond,'  and  the  board  shall  readvertise  for  pro- 
posals for  such  work.  Neither  the  tMWrd  nor 
ttie  city  council  eball  haTe  power  to  remit 
aach  forfeiture. 
'  "Sec.  10.  In  letting  all  contracts  for  public 
Improvements  the  t>oard  shall  provide  therein 
that  at  least  thirty  per  cent,  of  the  amount 
due  the  contractor  on  estimates  shall  be  re- 
tained to  secure  the  payment  of  laborers  who 
have  performed  work  thereon,  and  material 
men  who  have  furnished  materials  therefor, 
and  such  laborers  and  material  men  shall  for 
thirty  days  after  the  work  has  been  completed 
have  a  lien  on  such  thirty  per  cent  so  reserv- 
ed for  latmr  done  and  materials  furnished, 
which  lien  shall  be  senior  to  all  other  liens, 
•whether  by  judgment,  attachment  or  contract, 
and  no  improvement  shall  be  deemed  complet- 
ed nntil  the  board  shall  have  filed  with  the 
city  clerk  a  statement  signed  by  a  majority  of 
them  declaring  the  same  to  have  been  com- 
pleted. The  city  council  shall  by  ordinance 
prescribe  suitable  means  and  remedies  for  the 
preservation  and  enforcement  of  the  Hens  pro- 
Tided  for  in  this  section." 

Sections  14-16,  art  8, 

The  city  council  of  Seattle  on  November  13, 
1809,  passed  an  ordinance  granting  to  licster 
Turner  authority  and  permission  to  Improve  a  ' 
portion  of  a  certain  street.   Sections  1  and  2 
of  this  ordinance  were  as  follows: 

"Section  1.  That  tliere  Is  hereby  granted  to 
Lester  Turner  the  rlg^t,  privUege  and  author* 


tty,  at  his  own  proper  cost  and  expense,  and 
not  otherwise,  to  Improve,  by  grading  and  side- 
walking,  Eleventh  avenue  throughout  the  Lin- 
coln Pontius  addition  to  the  city  of  Seattle. 

"Sec  2.  That  tbe  city  of  SeatUe  shall  not  be 
reaponrible  for,  nor  pay  any  part  of  the  cost 
or  expense  of  said  Improvement  except  that 
which  may  be  the  reasonable  and  proportion- 
ate cost  of  Improving  that  part  of  said  avenue 
opposite  block  No.  twenty-four  (24)  In  said  ad- 
dition, said  block  being  the  site  of  the  Colum- 
bia School,  and  tbe  whole  of  the  cost  and  ex- 
pense other  than  said  proportion  shall  be  borne- 
by  tbe  said  Lester  Turoer.  This  improvement 
shall  be  made  In  conformity  with  plans  pre- 
pared and  duly  approved  by  the  board  of  pub-  ■ 
lie  works,  and  awarded  to  the  lowest  bidder 
giving  proper  bonds,  said  bids  to  be  opened  tn 
behalf  of  said  Lester  Turner  and  the  city  ot 
Seattle  by  the  board  of  public  works.  Said 
work  shall  be  prosecuted  under  tbe  supervisioD 
and  Inspection  of  tbe  city  engines  and  tbe 
cost  of  engineering  and  of  Incidental  expenses 
to  be  paid  Into  the  dty  treasury  by  said  Le^^ 
ter  Turner.** 

-  Tbe  board  of  public  works,  after  publica- 
tion of  the  notice  required  by  the  city  charter, 
and  In  pursuance  of  the  said  ordinance  and 
the  sections  of  the  charter  cited,  let  tbe  con- 
tract for  the  Improvement  of  the  street  to  the 
respondent  Steele  The  respondent  Ste^  and 
the  appellant  Hall  then  entered  Into  tbe  fol- 
lowing contract: 

"This  agreement  made  and  ratered  Into  thl» 
clghte«ith  day  of  January,  1900,  by  and  be- 
tween Mrs.  O.  EL  Hall,  of  the  dty  of  Seattle, 
state  of  Washington,  tbe  party  of  tbe  first 
part,  and  A*  J.  Steele,  of  the  same  place,  tb» 
party  of  the  second  part,  wltnessetb  that, 
whereas  tbe  said  Steele  has  been  awarded 
the  contract  for  certain  grading  on  Eleventh 
Ave.  north  by  tbe  Seattle  board  of  public 
works:  Now,  therefore,  Mrs.  Hall  agrees  to- 
do  said  grading;  to  leave  the  parking  and. 
grade  completed;  to  leave  the  area  for  aide- 
walk  and  gutter  so  there  shall  not  be  over 
two  Inches  of  work.  Said  work  to  be  done 
according  to  the  specifications  of  the  city  en- 
gineer, and  his  estimates  of  work  to  be  ac- 
cepted, for  the  sum  of  nineteen  cents  per 
cubic  yard  of  dirt  moved.  Work  to  be  begun 
Jan'y  22nd,  and  completed  before  March  first, 
1000.  A  penalty  of  ten  dollars  per  day  to  be 
deducted  from  contract  for  each  day's  delay 
after  March  first  Mrs.  Ball  agrees  to  furnish 
sixty  days'  work  of  her  own  teams  on  this 
work,  and  no  payment  shall  be  made  for  said 
teams  until  It  shall  appear  that  this  work  will 
be  satisfactorily  completed;  It  being  the  In> 
tentlon  that  the  earnings  of  said  teams  shall 
be  held  as  a  guaranty  for  the  prompt  and 
faithful  performance  of  this  contract  The 
said  Steele  shall  himself  on  the  last  day  of 
each  month  pay  all  men  employed  by  Mrs. 
Hall,  and  all  teams  employed  by  her  except 
her  own.  After  said  jiayments  have  been 
made,  and  this  contract  has  been  fulfilled, 
and  gradlnf  accepted  and  aatlmated  dty 
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engineer,  balance  remaining  shall  be  paid  to 
Mrs.  Hall." 

The  Improvement  was  completed  on  the 
11th  day  of  June,  1900,  and  the  board  of  pub- 
lic works  filed  with  the  comptroller  of  the 
elty  a  certificate  showing  the  completion  ot 
the  Improvements,  and  acceptance  thereof. 
On  the  10th  of  Jaly,  1900,  the  appellant  filed 
with  the  city  comptroller  the  following  notice: 

"Notice  of  Claim  of  Lien.  Mrs.  G.  E.  Hall. 
Claimant,  vs.  The  City  of  Seattle.  Notice  of 
Chiim  of  I-len  for  Grading  Eleventh  Avenua 
Korth.  To  the  Honorable  Mayor  of  the  City 
of  Seattle  and  Frank  H.  Paul,  City  Comp- 
troller: You,  and  each  of  you,  are  hereby  no- 
Hfled  that  the  said  Mra.  G.  E.  Hall  claims  a 
balance  due  her  for  grading  Eleventh  avenue 
nortli.  of  five  hundred  and  seventeen  dollars 
and  sixty-nine  cents,  upon  the  following  item- 
ized account: 

5,251  cubic  yards  ^  19c.  per  yard  ?  90T  69 
2,032     "        "      fe'  00c  " 

(h-rdpan)   1,016  00 

Grubbing  and  team  work  and  «xtra 

work  :   149  00 

12,162  60 

Becelved  on  the  above  account  from 
A.  jr.  Steele,  contractor   1,046  00 

9  617  69 

—Leaving  a  balance  of  $517.69  due  her  for 
work  and  lab<a'  furnlahed  In  grading  Blerentb 
avenue  nortli,  in  the  cttj  at  SeatUe.  Mrs.  O. 
E.  Hall,  Claimant 

"State  of  Washington,  Oomttr  of  King— 
ffi.:  Mrs.  O.  B.  Hall,  bdng  first  dnly  sworn, 
lays  that  she  Is  the  claimant  boeln  named; 
that  abe  has  heard  the  foregoing  claim  read, 
knows  the  contents  thereof,  and  beeves  the 
same  to  be  jost  Mrs.  Q.  B.  Hall. 

"Subscribed  and  sworn  to  before  me  this 
lOtb  day  of  July,  A.  I>.  1900.  Alston  Bole. 
Notary  Public  In  and  for  the  State  ot  Wash- 
ington, residing  at  Seattle.  Wash.'*  [Notarial 
Seal.] 

In  1800  In  relation  to  eonfllctlog  dalms  to 
property  the  legfelature  provided: 

**Sectlon  1.  Any  one  having  in  bis  posses* 
rion,  or  mider  bis  contrcd,  any  property  or 
money,  or  being  Indebted,  where  more  than 
one  person  claims  to  be  the  owner  of.  entitled 
to,  biteresled  In,  or  to  have  a  Hen  on.,  sach 
property,  money  or  indebtedness,  or  any  part 
thereof,  may  commence  an  action  In  the  sti- 
perlor  court  against  all  or  any  of  such  per- 
sons, and  have  their  rights,  dalms,  Interest 
or  Ileus  adjudged,  determined  and  adjusted  In 
sncta  action. 

"Sec.  2.  In  all  actions  commenced  under  Uie 
preceding  section,  the  plaintiff  may  disclaim 
Kay  Interest  in  the  money,  property  or  indebt- 
edness, and  deposit  with  the  cl^k  of  the 
court  the  fall  amount  of  such  money  or  In- 
debtedness, or  other  property,  and  he  shall 
not  be  liable  for  any  costs  accruing  In  said 
action.  And  the  clerks  of  the  various  courts 
shall  receive  and  file  such  complaint  and  all 
other  offlcers  shall  execute  the  necessary  pro- 


cesses to  carry  out  the  purposes  of  this  act, 
free  from  all  charge  to  said  plaintiff,  and  the 
court.  In  Its  discretion,  shall  determine  the  lia- 
bility for  costs  of  the  action. 

"Sec.  3.  Either  of  the  defendants  may  set 
up  or  show  any  claim  or  lien  he  may  have  to 
such  property,  money  op  indebtedness,  or  any 
part  thereof,  and  the  superior  right  title  or 
Hen,  whether  legal  or  equitable,  shall  prevail. 
The  court  or  Judge  thereof  may  make  all  nec- 
essary orders  during  the  pendency  of  said  ac- 
tion, for  the  preBervation  and  protection  of 
the  rights,  Interests  or  liens  of  the  several  par- 
ties." 

Laws  1890,  p.  93;  eectiona  4843-^6,  2 
Balllnger's  Ann.  Codes  &  St 

On  the  leth  of  February,  1901,  the  dty 
of  Seattle,  as  plaintiff,  brought  an  action  in  the 
superior  court  of  King  county  against  A  J. 
Steele  and  Lester  Turner  and  Mrs.  G.  E. 
Hall,  as  defendants,  to  determine  who  was  en- 
titled to  a  warrant  Issued  by  the  city  on  the 
general  fund  of  the  city  In  the  name  of  Les- 
ter Turner  for  747&40L  Tbis  warrant  was 
for  the  proportion  of  the  cost  of  the  Improve* 
ment  of  said  street  opposite  block  24  which 
the  city  was  to  pay  under  the  contract  let  by 
the  board  of  public  works  to  the  respondent 
Steele.  In  Its  complaint  the  city  pleaded  the 
passage  of  said  ordhiance  and  Its  terms,  and 
that  in  pursuance  ot  the  same  the  contract 
was  let  to  Steele,  the  acceptance  by  fh& 
board  of  public  works  of  the  work,  and  that 
the  proportion  of  the  cost  of  block  24  was 
$478.40,  and  the  warrant  vas  issued  on  the 
general  fund  In  that  amount  hi  the  name  of 
Lester  Turner  In  payment  of  said  cost;  that 
on  the  lOtb  of  July.  1900,  the  appelant  Hall 
ffled  with  the  city  comptroller  a  notice  for 
balance  due  her  for  work  and  labor  perform- 
ed in  grading  Seventh  avenue  In  the  sum  of 
$517.69;  and  that  abe  claimed  the  entire 
amount  of  the  Turner  warrant  The  com- 
plaint further  alleged  that  Steele,  Turner, 
and  Hall  claimed  an  Intaest  In  the  warrant; 
that  plaintiff  was  Ignorant  of  the  respective 
rights  of  the  dalmanta;  and  that  the  plain- 
tiff had  no  claim  on  the  warrant,  and  depos- 
ited the  warrant  in  court,  to  be  distributed 
between  the  persons  the  court  should  direct. 
The  prayer  was  that  the  defendants  be  re- 
quired to  interplead  together  concerning  tlielr 
claims  to  the  said  warrant  Issued  to  Lester 
Turner  for  said  sum'  of  9478.40,  that  upon 
delivering  the  said  warrant  to  the  clerk  of 
the  court  the  plaintiff  be  discharged  firom  all 
liability  to  the  said  defendants  in  relation 
thereto,  and  that  plaintiff's  costs  be  paid  out 
ot  said  deposit. 

The  appellant  Hall  filed  her  answer  and 
cross-complaint.  She  admitted  all  the  allega- 
tions of  the  complaint,  except  that  she  claim- 
ed the  grade  was  changed  and  modified  by 
the  board  of  pnbllc  works  after  the  original 
contract  was  entered  Into,  and,  as  changed, 
was  completed  and  accepted  as  the  city  had 
alleged  in  its  complaint  She  denied  any 
knowledge  as  to  the  claim  of  Steele  and  Turn- 
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er  to  the  warrant.  For  a  cross-complaint  she 
Bet  forth  the  same  facts  that  the  city  set 
forth,  except  she  further  alleged  a  modifica- 
tion of  the  contract,  the  completion  of  the 
same  as  modified,  and  the  acceptance  of  the 
name  by  the  city.  She  pleaded  that  she  en- 
tered Into  a  subcontract  with  Steele  to  do  the 
worts,  and  the  substance  of  the  contract.  She 
nUeged  that  she  did  the  work  on  the  street 
net  out  In  the  Hen  notice  above  mentioned, 
and  she  claimed  a  balance  of  $517.C9  for  this 
work.  There  were  some  immaterial  allega- 
tions as  to  how  the  board  of  public  works 
'was  Induced  to  change  the  grade.  She  set 
forth  the  filing  of  the  Hen  notice  with  the 
comptroller.  She  further  alleged  that  under 
and  by  virtue  of  the  laws  of  the  state  of 
Washington,  the  charter  and  ordinance  of  the 
city  of  Seattle,  she  claimed  a  lien  upon  said 
warrant  for  her  work  and  labor  and  services 
In  grading  and  Improving  said  street,  and 
prayed  for  Judgment  against  the  defendants 
A.  3.  Steele  and  Lester  Turner,  and  each  of 
them,  for  the  sum  of  $517.69,  together  with 
her  costs  and  disbursements,  etc.,  and  that 
Lester  Turner  be  required  to  indorse  said 
warrant  and  that  the  same  might  be  deliver- 
ed to  this  defendant,  and  the  amount  thereof 
be  applied  upon  the  payment  of  her  said 
claim  of  $517.tj9,  and  that  she  be  decreed  to 
have  a  prior,  valid,  and  subsisting  Hen  upon 
said  warrant  and  fund,  and  to  be  entitled  to 
receive  said  warrant;  that  she  have  such 
other  and  further  relief  In  the  premises  as 
might  appear  Just  and  equitable.  The  re- 
spondent Steele  answered  the  complaint  of 
the  city  and  the  cross-complaint  of  the  appel- 
lant, and  disclaimed  any  Interest  In  the  war- 
rant, and  alleged  the  warrant  should  be  deliv- 
ered to  Turner.  He  denied  that  there  was 
any  sum  whatever  due  the  appellant,  and  de- 
nied that  the  lien  notice  was  filed  within  the 
time  required  by  law.  He  pleaded  affirma- 
tively the  contract  entered  into  between  him- 
self and  the  appellant,  hereinbefore  set  out, 
bis  agreement  with  the  city  to  do  the  work, 
and  that  the  city  modified  the  plans  as  tt  had 
a  right  to  do  under  bis  agreement  with  the 
city.  Pleaded  that  he  had  overpaid  the  ap- 
pellant In  the  sum  of  $278.70  for  the  work 
she  did,  and  that  nothing  was  due  her.  He 
claimed  also  that  appellant  In  certain  particu- 
lars failed  to  keep  her.  contract,  and  claimed 
damages  therefor  In  a  sum  exceeding  the  ap- 
pellant's demand. 

The  answer  of  the  respondent  Turner  was 
substantially  that  of  Steele,  except  that  he 
claimed  the  warrant,  and  prayed  for  the  de- 
livery of  It  to  him. 

The  appellant  Hall  filed  a  reply  to  the  an- 
swer and  cross-complaint  of  the  defendant 
Steele  and  the  answer  and  cross-complaint  of 
the  defendant  Turnor,  denying  that  she  was 
overpaid,  and  the  damages  alleged,  and  put- 
ting Id  issue  the  matter  pleaded  by  the  re- 
spondent. 

When  the  case  was  called  for  trial,  a  Jury 
was  Impaneled.   The  appellant  called  the  re- 


spondent A.  J.  Steele  as  a  witness,  and  pro- 
ceeded to  Interrogate  him.  The  respondent 
objected  to  the  introduction  of  any  te8tlm(my 
on  behalf  of  the  appellant  for  the  reason  that 
her  petition  stated  no  cause  of  action  against 
the  respondent,  and  stated  no  grounds  for 
relief  on  behalf  of  the  appellant  The  court 
allowed  the  pleadings  of  the  appellant  to  be 
amended  so  as  to  show  that  the  board  of 
public  works  accepted  said  work  on  the  11th 
of  June,  1900,  In  place  of  the  »th  of  June, 
11>00.  During  the  argument  on  the  admissiiHi 
of  testimony  the  court  excused  the  Jury  from 
the  further  consideration  of  the  case  on  the 
ground  that  the  proceedings  were  in  equity, 
and  that  the  verdict  ot  the  jury  would  be 
m^ely  advisory.  The  court  then  held  that 
no  evidence  was  admissible  on  the  part  of 
the  appellant  because  under  the  ordinance 
Lester  Turner  was  to  make  the  improvement 
at  bis  own  cost  aQd  that  the  warrant  drawn 
by  the  city  was  simply  the  obligation  of  tiie 
city  for  its  proportionate  share  of  the  work 
for  the  schojl  block,  and  that  there  was  no 
obligation  on  the  part  of  the  city,  under  the 
ordinance  authorizing  the  work,  to  retain  30 
per  cent,  of  the  amount  due  the  contractor 
on  estimates  under  section  16  of  the  dty 
charter.  An  exception  was  taken  to  this  rul- 
ing. The  appellant  also  offered  In  evidence 
the  certificate  of  the  board  of  public  wwks 
filed  on  the  11th  of  June,  1900,  accepting  the 
work;  a  special  notice,  of  date  of  January  2, 
1900,  In  words  following:  "January  2nd. 
1800.  To  Intending  Bidders  on  Eleventh 
Avenue  North  Improremoit;  Payments  for 
the  above  work  will  be  made  in  cash,  upon 
presentation  of  estimates  made  by  the  dty 
engineer,  at  the  same  times  for  estimates  and 
payments,  and  subject  to  the  same  condltloDs 
relating  to  the  80  per  cent,  reserve,  as  is  re- 
quired In  the  case  of  ordinary  city  contracts. 
Lester  Turner,  by  John  Davis  &  Co.,  TOO 
Second  Av."  To  this  was  attached  an  esti- 
mate of  clearing,  earth  work,  solid  rock,  ^e- 
walks,  etc.,  the  notice  as  published  to  coo- 
tractors  by  the  board  of  public  worfes,  and 
the  lien  notice  of  appellant  hereinbefore  set 
out  These  were  excluded  imder  the  obJec> 
tlon  of  the  respondent  that  the  answer  and 
cross-complaint  of  appellant  did  not  state 
any  grounds  for  relief.  Exceptions  were 
duly  taken  and  noted.  The  refusal  of  the 
court  to  allow  appellant  to  Introduce  any  ev- 
idence Is  assigned  as  error.  The  resinuidents 
then  moved  the  court  for  a  Judgment  award- 
ing the  warrant  in  question  to  Lester  Tom- 
er. This  motion  was  granted,  and  costs 
awarded  against  appellant.  The  entry  of 
this  Judgment  was  also  assigned  as  error. 

We  think  the  court  erred  In  refusing  to  al- 
low the  appellant  to  Introduce  testimony  in 
support  of  the  allegations  of  her  answ»  and 
cross-complaint.  The  work  contracted  to  he 
done  by  the  respondent  Steele  was  for  a  pub- 
lic improvement,  and  the  work  was  done  un- 
der the  direction  and  control  of  the  board  of 
public  worka  of  the  dty  of  Bcattle,  and  the 
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contract  was  let  by  the  city  aatborltles  as 
provided  by  the  city  charter,  Jast  as  If  the  Im- 
profement  had  been  nuder  the  local  assess- 
ment plan.  The  mere  fact  that  Turner,  who, 
as  we  Infer  from  the  brief  of  the  respondent, 
was  the  owner  of  the  lots,  except  the  school 
lot  fronting  on  the  Improvements,  was  to  pay 
for  the  same,  we  think  immaterial.  The  ordi- 
nance declares  that  the  bids  were  to  be  open- 
ed and  awarded  In  behalf  of  Lester  Turner 
and  the  city  of  Seattle.  The  city  charter  pro- 
vides that  In  letting  all  contracts  for  public 
Improvements  the  board  shall  provide  therein 
that  at  least  30  per  cent,  of  the  amount  due 
the  contractor  on  estimates  shall  be  retained 
to  secure  the  payment  of  the  laborers  who 
have  performed  work  thereon.  It  was  the 
duty  of  the  city  to  see  to  It  that  this  30  per 
cent,  was  In  the  possession  of  the  city,  subject 
'to  the  laborer's  lien,  no  matter  how  the  work 
was  paid  for,— wh*etber  by  assessing  the  prop- 
erty under  the  local  assessment  plan,  or  di- 
rectly by  the  owner  of  the  property  benefited, 
as  waa  contemplated  In  the  ordinance  under 
which  this  work  was  done.  The  city  cannot 
evade  Its  liability  to  the  laborers.  Under  the 
charter  the  city  was  to  withhold  this  30  per 
cent,  from  the  contractor,  subject  to  the  Hen 
for  labor.  The  city  has  a  part  of  the  fund 
for  this  Improvement  In  Its  possession.  It 
should  have  had  at  least  30  per  cent  of  the 
amount  due  the  contractor  on  estimates.  So 
far  as  the  fund  on  hand,  we  think  the  same 
is  subject  to  the  Hen  of  the  appellant,  If  there 
is  anything  due  her  on  account  of  the  work 
done  by  her  on  the  Improvement. 

Under  the  Issues  presented  by  the  pleading, 
the  appellant  must  establish  that  there  Is 
something  due  her  for  her  work  over  and  above 
the  amount  claimed  to  have  been  paid  to  her 
by  the  respondent  Steele,  and  over  and  above 
the  damages  claimed  by  the  respondent  Steele. 
For  the  amount  so  found  to  be  due  her  she  Is 
entitled  to  a  lien  on  the  fund  admitted  to  be  ' 
In  the  possession  of  the  city,  and  evidenced  by 
the  warrant  In  controversy.  In  ascertaining 
the  amount  due  to  her.  It  will  be  necessary  for 
the  court  to  Inquire  Into  the  respective  allega- 
tions of  the  appellant  and  the  respondents.  It 
Is  true  that  under  the  act  of  1890  (sections 
4S43-4845,  2  Ballinger's  Ann.  Codes  &  St.)  no 
provision  ts  made  for  any  Judgment  or  any 
right  whatever,  beyond  asserting  a  claim  to  or 
Hen  upon  property,  money,  or  funds.  But  we 
think  that  these  sections  are  but  supple- 
mental to  the  laws  relative  to  procedure  In 
courts  of  record,  and  that  under  section  4840, 
2  Ballinger's  Ann.  Codes  &  St.,  the  court 
may  determine  any  controversy  between  par- 
ties before  It  when  It  can  be  done  without 
prejudice  to  the  rights  of  others.  And  we 
think  that  under  the  section  last  quoted  the 
court  has  a  right,  if  it  finds  with  the  appel- 
lant on  the  issues  presented,  to  grant  her  the 
relief  prayed  for  In  her  cross-complniut,  so 
(ar  as  establishing  her  Hen  against  the  war- 
rant, and  the  Indorsement  of  suld  warrant, 
and  application  thereof  to  the  payment  of 


said  lien,  and  her  demand  for  a  perBonuI' 
Judgment  against  Steele. 

The  respondent  contends  that  the  appellant 
had  a  Hen  on  the  lots  fronting  on  the  Im- 
proved streets,  under  section  5802,  2  Balling- 
er's Ann.  Codes  &  St.,  or  could  have  sued  up- 
on the  bond  required  to  be  taken  under  sec- 
tion 5925,  Id.,  and  therefore  cannot  pursue 
the  remedy  given  under  section  18  of  the  city 
charter.  We  do  not  now  determine  whether 
under  sections  5002,  5925,  supra,  the  appel- 
lant had  the  remedy  contended  for  by  the  re- 
spondents. If  she  had,  It  would  be  cumula- 
tive only.  Notwithstanding  such  cumulative 
remedy,  she  stUI  has  the  right  to  avail  her- 
self of  the  provisions  of  section  16  of  the  city 
charter. 

The  Hen  notice,  taken  in  Its  entirety,  was 
sufficient  to  Inform  the  city  and  the  rettpond- 
ents  of  the  work  done  by  the  appellant  in 
grading  Eleventh  avenue  north,  and  the  city 
expressly  alleged  In  Its  complaint  "that  on 
the  10th  day  of  July,  1900,  one  Mrs.  G.  E. 
HaU  filed  with  the  comptroller  of  the  city  of 
Seattle  a  notice  claiming  a  balance  due  her  fur 
work  and  latwr  furnished  In  the  grading  of 
said  Eleventh  avenue  for  the  sum  of  five 
hundred  and  seventeen  dollars  and  sixty-nine 
cents  ($517.60),  and  claiming  the  entire  amount 
of  the  warrant  Issued  to  Lester  Turner." 

It  Is  suggested  In  the  respondents'  brief 
that  the  court  would  not  take  Judicial  notice 
of  the  city  charter.  The  lower  court.  In  pass- 
ing upon  the  admission  of  the  evidence,  took 
Judicial  notice  of  the  provisions  of  the  char- 
ter. We  think  the  court  was  Justified  In  so 
doing.  Besides,  the  charter  could  be  proven 
under  the  allegations  of  the  complaint. 

The  Judgment  of  the  court  below  Is  reversed 
and  set  aside,  and  this  cause  la  remanded  for 
further  proceedings  In  accord  with  the  views 
herein  expressed.  The  appellant  to  recover 
her  coBta  on  this  appeaL 

REAVIS,  0.  J.,  and  MOUNT,  FULLER- 
TON,  DUNBAR,  ANDERS,  and  HADLEY, 
JJ.,  concur. 

(S8  Vuh.  41T) 

MATT80N  T.  MATTSOX  et  al. 
(Supreme  Oourt  of  Washington.  Aug.  S2, 

1902.) 

GOHMUNITT  PROPERTY— BTIDENCS—DBFBNSB 

BY  IDIOT'S  GUARDIAN. 

1.  Evidence  in  an  action  against  the  children 
of  plaintiff's  deceaeed  wife  to  quiet  title  to  land 
conveyed  to  piaiotiff  during  coverture  held  to 
show  that  it  was  not  commuuity  property,  as 
would  be  presumed,  but  his  separate  property. 

2.  StipiilatioQ  of  an  idiot's  guardian  to  abide 
the  result  of  an  action  under  a  defense  inter- 
posed by  another  defendant  is  not  a  compliance 
with  Ballinger's  Aon.  Codes  &  St.  i  64:t2.  re- 
miiriuf;  him  to  defeud  actions  brought  agatust 
the  ward. 

Appeal  from  superior  court,  Clarke  county; 
A.  L.  Miller,  Judge. 

Action  by  John  E,  Mattsrm  against  Festua 
Mattson  and  others.  Judgment  for  defend- 
ants.   Flaintlff  appeals.  Reversed. 
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W.  W.  McCredle,  for  appellant.  W.  H. 
Metcalf,  for  respondent  Hilda  Aiken. 

WHITE,  J.  Tills  is  an  action  on  the  part 
of  the  appellant  to  quiet  his  title  to  about 
100  acres  of  land  In  Clarke  county,  Wash., 
as  against  his  children,  the  respondents  her<.- 
ia.  The  respondents  claim  an  Interest  in  the 
land  as  heirs  of  their  mother,  appellant's  wife, 
now  deceased,  and  are  asking  for  a  partition 
of  the  said  land.  The  opposition  comes  from 
i-espondent  Hilda  Aiken.  The  other  respond- 
ents, Festns  Mattson  and  Grace  Mattson,  are 
persons  of  unsound  mind,  and  incapable  of 
attending  to  their  own  affairs,  and  the  re- 
spondent Berg  has  been  duly  appointed  and 
qualified,  and  is  now  their  ^ardlan,  and  has 
appeared  in  this  action  and  stipulated  aa  fol- 
lows: "It  Is  hereby  stipulated  and  mutually 
agreed  by  and  between  John  Mattson  and 
Grace  Mattson,  persons  Incapable  of  conduct- 
ing thtir  affairs,  that  the  said  A.  J.  Berg, 
guardian,  hereby  enters  his  appearance  for 
and  on  behalf  of  himself,  for  and  on  behalf 
of  his  wards,  the  said  Festns  Mattson  and 
Orace  Mattson*  that  the  said  Festus  Matt- 
son and  Grace  Mattson's  interest,  if  any 
there  Is,  in  the  leat  estate  described  in  the 
complaint,  is  the  same  as  the  defendant  Hil- 
-da  Aiken's,  and  that.  If  the  court  should  find 
that  the  said  Hilda  Aiken  has  any  interest  in 
said  real  estate,  that  the  court  shall  also  find 
that  Festus  Mattson  and  Grace  Mattson  bare 
an  equal  Interest  therein;  and  that,  in  the 
final  Judgment  entered  In  this  case.  Judgment 
shall  be  entered  for  and  on  behalf  of  said 
defendants  or  against  said  defendants  as  the 
said  Judgment  is  entered  for  or  against  the 
said  defendant  Hilda  Aiken.  This  agreement 
entered  into  in  duplicate  this  18th  day  of 
March,  1901.  W.  W.  MeCredie,  Attorney  for 
PlalntUf.  A.  J.  Berg,  Guardian  for  Festus 
Mattson  and  Grace  Mattson."  The  question 
involved  In  this  suit  and  to  be  determined  is 
whether  or  not  the  said  land  was  and  is  the 
separate  property  of  the  appellant,  or  com- 
munity property  In  part  or  In  whole  of  ap- 
pellant and  his  deceased  wife,  the  mother  of 
respondents.  The  lower  court  declares  it  was 
community  property,  and  appellant  appeals. 

John  E.  Mattson,  the  appellant,  in  187.5 
was  the  owner  of  a  quarter  section  of  land 
About  two  miles  from  the  land  in  controver- 
sy, for  which  he  paid  $700.  In  1875  he  sold 
one-half  of  this  tract  for  $500  cash.  In 
March,  1878,  he  married  the  mother  of  the  re- 
spondents, and  at  that  time  bad  separate 
property  as  follows;  $600  cash,  and  the  re- 
mainder of  the  quarter  section  above  men- 
tioned. This  he  sold  In  1878  for  $375.  In 
1879  or  thereabouts  he  received  as  an  Inherit- 
ance from  his  mother  $168.  When  he  came 
to  the  United  States  from  Finland  he  had 
two  notes  against  friends  In  the  old  country, 
—one  against  a  Robert  Bowman,  which  was 
paid  In  1881,  and  amounted  to  $96;  one 
Against  Hermann  Troberg,  which  was  paid  In 
1881,  or  thereabouts,  and  amounted  to  $15& 


I<>om  April,  after  his  marriage,  until  Angust. 
1876,  he  fished  for  a  livelihood,  bnt  from  the- 
evldence  we  think  be  did  not  earn  more  than 
enough  to  i>ay  his  family  and  ordinary  per- 
sonal expenses,  over  and  above  $50  which  he 
paid  on  account  of  slashing  30  acres  of  land 
hereinafter  mentioned.  In  the  fall  of  187B 
he  purchased  from  his  wife's  parents  40  acres 
of  land  for  the  sum  of  $345,  by  paying  off  a 
mortgage  for  $300,  with  some  accrued  inter- 
est This  was  done  for  two  reasons,  to  wit: 
His  wife  was  In  sncb  a  condition  that  she 
should  live  near  her  moth^;  tbe  other  was 
to  relieve  the  parents  from  the  burden  of 
the  mortgage,  which  seemed  to  be  worrying 
them.  The  ^45  cash  paid  by  Ibe  appellant 
was  his  own  separate  money,  and  a  part  of 
the  $600  cash  be  had  at  the  time  of  his  mar- 
riage. In  the  fall  of  1879  bis  wife's  parents 
again  fonnd  themselves  involved  with  a  mort- 
gage amounting  to  $589,  and,  to  relieve  them, 
appellant  exchanged  by  deeds  his  40  acres  tar 
the  100  in  controversy,  then  owned  by  the 
parents,  and  on  which  the  mortgage  was,  and 
assumed  tbe  said  m(»tgage.  Ail  of  said 
mortgage  was  paid  by  appellant  from  his 
separate  property.  His  community  earnings 
were  more  tlian  consumed  all  the  time.  Said 
mortgage,  except  $225  or  thereabouts,  was 
paid  while  his  vrlfe  still  lived.  The  $225  was 
merged  in  a  new  mtntgage  on  tbe  place,  and 
then  Into  personal  notes,  whlcb  were  paid  by 
the  appellant  from  his  own  earnings  more 
than  11  years  after  his  wife's  death.  The 
wife  died  intestate  in  1884,  and  at  that  time 
the  appellant  was  poorer  by  $400  than  when 
he  married  in  1876.  During  the  period  of 
wedlock,  appellant's  land  was  not  snfficlentlr 
Improved  to  support  his  family.  In  Septem- 
ber, 1900.  appellant's  daughter  Hilda  mar- 
ried a  Mr.  Aiken,  and  on  tbe  13th  day  of 
March,  1901,  this  suit  was  brought  to  deter- 
mine who  owned  this  100  acres  of  land. 
Shortly  after  the  appellant  was  married,  his 
father-in-law  express'ed  the  desire  to  give, 
and  says  he  did  give,  to  the  appellant  and 
his  wife  36  acres  of  land,— part  of  the  tract 
on  which  the  father-in-law  was  living.  The 
appellant  paid  $50  for  slashing  on  this  tract. 
After  this  he  discovered  that  there  was  a 
mortgage  on  the  land  and  adjoining  tract  for 
$300.  He  resolved  to  move  away.  No  deed 
was  made  to  him  and  hia  wife.  The  title 
remained  In  his  fatber-ln-law.  It  Is  claim- 
ed by  the  father-in-law  and  motbo^in-law 
that  the  gift  of  this  36  acres  was  taken  ta 
consideration  when  he  purchased  from  his 
father-in-law  the  40  acres,  and  formed  part 
of  the  consideration  for  the  40  acres.  It  Is 
very  doubtful  whether  the  40  acres  was 
worth  the  mortgage  assumed  and  paid  by  ap- 
pellant. And  we  are  inclined  to  believe  the 
appellant  when  he  says  that  this  allied  gift 
was  never  perfected,  and  was  not  taken  into 
consideration  in  the  purchase  of  the  40  acres. 
Where  It  is  sought  to  establish  a  separate 
right  In  property,  when  tbe  apparent  title  b 
In  the  community,  the  burden  of  proof  to  es- 
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tabUab  tbe  separate  character  ot  such  prop- 
«rt7  reats  upon  the  parties  assertliig  it  The 
proof  required  to  destroy  this  i^eBumptloii 
BbonJd  be  sofDclent  to  aatfsfy  the  minds  of 
the  court.  It  should  be  of  suflQeieiit  weight 
to  cause  a  reasiniable  person,  nndw  all  cir- 
cumstances, to  belieTe  tliat  it  counterbalan- 
ces tbe  naked  presumptltHL  The  lonperty  Is 
merely  considered  the  property  of  the  com- 
munity nntll  the  contrary  is  shown  by  legal 
proof,  and  l^al  proof  Is  tbe  preponderance  of 
the  testimony  under  all  the  facts  and  drcum- 
atancca  In  tbe  particular  case.  As  we  said  in 
Sackman  t.  Thomas,  24  Wash.  683,  64  Fac. 
827:  "If  the  conveyance  la  made  daring  cov- 
erture, the  ^lesunqition  arises  tiiat  it  Is  com- 
munity property.  This,  however,  Is  only  a 
presnmptlon,  and  may  be  overcome  by  evi- 
dence. Necessarily,  this  evidence  In  most  In- 
stances la  the  knowledge  of  the  busband  or 
wife  of  the  facts  touching  the  origin  of  the 
CMisideratkni."  We  think  the  evidence  In 
tills  case  establishes  tbe  fact  that  the  pnq^er- 
ty  In  controversy  waa  the  separate  ];HK>perty 
ot  the  hnsband,  and  not  the  community  prop- 
«ty  of  the  buslnnd  and  the  wife. 

Festus  MattsoQ  and  Grace  Mattson  are 
idiota  or  insane  persons,  according  to  tiie  al- 
legations oi  tbe  complain^  and  it  Is  made  the 
dnty  of  their  guardian  to  defend  this  action. 
The  law  Is  as  follows:  "It  shall  be  tbe  duty 
of  every  such  guardian  to  prosecute  all  ac- 
tions cwnmenced  at  the  time  of  bis  appoint- 
ment, ot  thereafter  to  be  commenced,  by  or 
on  account  of  his  ward,  and  to  def«id  all 
actions  (pending  or)  which  may  be  brought 
agabist  socn  ward.**  Section  6132,  Ballhi- 
ger's  Ann.  Codes  ft  St  Stipulating  to  abide 
the  result  of  the  action  under  a  defense  in- 
terposed by  Hilda  Aiken  1b  not  defoidlng  tbe 
action,  within  the  meaning  of  this  section. 

Tbe  Judgment  and  decree  of  tbe  court  bft* 
low  are  reversed  and  set  aside,  and  this  cause 
is  remanded  for  farther  proceedbigs;  and  sa 
far  as  Hilda  Alkea  Is  concerned,  tbe  court  is 
instructed  to  enter  a  decree  quieting  appel- 
lant's title  as  against  her.  The  as^llapt  to 
recover  his  costs  in  the  court  below  and  on 
this  appeal  against  said  Hilda  Aiken. 

BEAYlS,  C.  J.,  and  DUNBAR,  ANDBRS» 
MOUNT,  and  HADLET,  JJ^  concur. 


(23  Wub.  89S) 

MAKIS  V.  CLETEN6BB  et  aL 
<8nimme  Court  of  Washington.  Aug.  19; 
'  1902.) 

LUH  ON  LOOB'-NOTICE^-SUFFICiaNCT— OOK- 
PI.AIN1V-AMBNDM  BNTS-INTBNTION 
TO  CLAIM  UBH. 
1.  VnAet  Bollinger's  Ann.  Codes  &  St.  f  CS^, 
providing  that  one  clainung  a  lien  on  logs  and 
other  timber  must  file  a  notice  within  3U  days 
after  the  close  of  the  rendition  of  the  service, 
such  notice  need  not  state  when  the  cntting  or 
removal  of  the  timber  was  commenced;  it  be- 
ing snfilcient  iC  it  appears  that  the  logs  were 
cut  durine  the  eight  months  next  preceaing  the 
filing  of  the  notice. 

eDP.-SQ 


2.  Under  Ballmger's  Ann.  Codes  &  St.  8  5942, 
providing  that,  in  actions  to  enforce  Hens  on 
logs  And  other  timber,  amendments  of  plead- 
ings, U  neoessary,  aball  be  liberally  allowed,  and 
section  5U44,  providing  that  no  mistake  or  error 
in  the  statement  of  the  demand  shall  invalidate 
the  lien,  unless  made  with  intent  to  defraud, 
where  the  complaint  and  lien  notice  did  not  al- 
lege that  tbe  logs  were  cut  and  removed  within 
8  months  prior  to  the  filing  of  the  lien,  as  re- 
quired by  statute,  it  was  proper  to  allow 
amendments  curing  tbe  defects. 

3.  A  provision  in  a  contract  for  the  sale  of 
certain  timber  that  tbe  buyers  were  to  run  the 
logs  down  the  river,  sell  them  as  soon  as  prac- 
tlo:  hie,  and  leave  with  their  purchaser  the 
stumpage  agreed  on,  did  not  negative  the  inten- 
tioQ  of  the  owner  to  claim  a  lien. 

Appeal  from  soperior  coor^  ChehaHs  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  George  R.  Marls  against  James 
M.  Clevenger  and  another  to  enforce  a  lien 
on  logs.  Prom  a  judgment  for  plalntUf,  de- 
fendants appeal.  Affirmed. 

W.  H.  Abel  and  A.  M.  Abel,  for  appellants. 
J.  A.  Hutehesou,  for  respondent 

white;  J.  Tbe  respond^it  and  tbe  ap- 
pellant altered  into  the  following  written  con- 
tract: "This  agreement  mftde  and  entered  in- 
to this  tbe  third  day  of  AprU.  1898,  by  and 
between  Q.  B.  Marls,  party  of  the  first  part 
and  James  Clevenger  and  H.  M.  Brammett 
ct^rtoera  as  Clevenger  A  Brummett  parties 
of  the  second  part  all  of  Satsop,  ChehaUs 
county,  WasbiugtoD,  wltoessetb,  tbat  for  and 
In  consideration  of  the  payments,  spedflca- 
tions,  and  agreements  hereinafter  named,  to 
be  faithfully  performed  and  pidd  by  tiie  said 
second  parties,  the  first  party  hereby  sdls; 
traiuf era,  and  seta  over  to  tiie  second  parties 
all  the  timber  on  the  nortiieast  ^  of  the  north- 
east \i  and  tbe  east  half  of  the  northwest  ^ 
of  the  northeast  %  of  section  16,  township  18 
north,  range  7  west,  Willamette  meridian,  ex- 
cept the  part  tbat  slopes  toward  tbe  gulch  run- 
ning east  and  west  near  the  soutii  line  of  above- 
described  land,  that  shall  be  cut  and  put  into 
the  Satsop  river  within  one  year  n«ct  after 
the  date  of  this  agreement  The  seccmd  par- 
ties hereby  agree  that,  as  consideration  of  the 
sale  of  the  above-named  timber,  that  tiiey 
WIU  put  the  said  timber  Into  the  Satsop  river, 
brand  an  logs  so  taken  from  the  said  land 
with  the  brand  J2;  that  they  wlU  run  the 
said  timber  out  of  the  Satsop  river,  and  to 
some  reliable  mlU  or  lumber  company  on 
Gray's  Harbor,  and  there  sell  the  same  logs 
as  soon  as  practicable;  and  that  they  will 
leave  with  tbe  purchaser  or  purchasers  of  tbe 
said  logs  the  sum  of  seventy-flve  cents  (TCc-> 
per  thousand  feet  for  all  logs  sold  for  less 
than  five  doHars  per  tiiousand,  and  the  sum  ot 
one  dollar  per  thousand  for  all  logs  sold  for 
five  (6)  dollars  or  more  per  thousand  feet, 
subject  to  the  order  of  George  R.  Marls,  party 
of  the  first  part  herein.  Second  parties  here- 
by agree  that  if  any  help  Is  employed  In  any 
mannn  In  the  cutting  or  marketing  said  logs, 
wliereby  any  right  Is  created  to  a  Hen  against 
said  logs  or  timber  for  labor,  that  they,  the 
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second  parties,  will  compel  the  help  so  em-  t 
ployed  to  sign  a  waiver  of  all  right  to  Uen  <m 
the  Bald  logs  or  timber  until  the  said  stump- 
age  is  secured  by  the  party  ot  the  first  part,  | 
and  the  party  of  the  first  part  shall  have  the  . 
right  to  dictate  the  terms  of  the  said  waiv. 
of  labor-Ken  right.  The  failure  on  the  part 
of  the  second  parties  to  perform  all  their 
agreements  herein  stated  shaU  be  authurlty 
for  the  cancellation  of  this  agreement  by  the 
firat  party.  In  witness  whereof,  we,  the  first 
and  second  parties,  have  hereunto  set  our 
hands  the  day  and  year  first  above  written. 
George  R.  Marls,  Party  of  the  First  Part  J. 
M.  Clevenger,  II.  M.  Brummett,  Parties  of  the 
Second  Part  Clevenger  and  Brummett  are 
to  have  until  December  2a,  1899,  to  log  on 
the  above  land.  George  R.  Maris."  The  cam- 
plaint  In  this  action  was  filed  In  the  su- 
perior court  In  Chehalis  county  February  5, 
1900.  The  suit  was  originally  against  the  ap- 
pellants and  the  Anderson  &  Mlddleton  Lum- 
ber Company,  a  corporation.  The  complaint, 
besides  the  formal  allegations  of  the  partner- 
ship of  appellants  and  urgauizatlon  of  said 
corporation,  alleged  the  ownership  of  the  land 
described  In  the  contract  to  be  in  plaintiff, 
and  then  alleged: 

"(4)  That  on  or  about  the  3d  day  of  AprU, 
1898.  plaintiff  and  said  defendants,  Clevenger  i 
&  Brummett,  entered  Into  an  agreement 
whereby  and  by  the  terms  of  which  plaintiff 
permitted  said  Clevenger  &  Brummett  to  go 
upon  his  said  land  and  cut  thereon  saw  logs 
and  remove  the  same  to  market  for  which 
privilege  said  last-named  defendants  were  by 
the  terms  of  said  agreement  to  pay  plaintiff 
the  agreed  price  of  one  dollar  per  thousand 
feet,  as  stumpage,  on  all  logs  sold  for  five 
dollars  per  thousand  feet,  and  at  the  rate  of 
seventy-five  cents  per  thousand  feet  on  all 
said  logs  BO  cut  on  said  laud  and  sold  for  less 
than  five  dollars  per  thousand  feet,  and  to 
use  due  diligence  In  taking  said  logs  to  mar- 
ket and  leave  said  stumpage  at  the  mills 
where  and  when  said  logs  were  sold  for  pay- 
ment by  such  mills  to  plaintiff. 

"(3)  That  pursuant  to  said  agreement  said 
defendants,  Clevenger  &  Brummett,  entered 
upon  said  land  and  cut  and  removed  there- 
from saw  logs  amounting  in  quantity  to  three 
hundred  seventy  thousand  (370.000)  feet 
board  measure,  and,  as  plaintiff  Is  Informed  | 
and  believes,  and  therefore  alleges,  sold  all  of 
said  logs  at  the  mills  for  the  sum  of  five  dol- 
lan  per  thousand  feet,  board  measure;  and 
plaintiff  alleges  that  If  any  of  said  logs  were 
not  sold  by  said  defendants  prior  to  this  date, 
it  was  owing  to  the  negligence  of  said  de- 
fendants In  marketing  the  same;  and  there 
became  due  and  owing  from  said  defendants, 
Clevenger  &  Brummett,  as  said  stumpage.  the 
sum  of  three  hundred  and  seventy  dollars  for 
said  logs  which  said  defendants  ceased  to  re- 
move from  said  land  and  cut  on  tlie  0th  day 
of  May,  1S99,  and  were  cut  and  removed  from 
said  land  within  ei^^lit  moiitlis  next  priur  to 
said  date,  no  part  of  which  sum  has  been 


1  paid  to  plaintiff  by  said  defendants,  nor  tg* 
any  mill,  except  the  sum  of  9106.85.  and 
there  Is  now  due  and  owing  to  plaintiff  from 
I  said  defendants,  Clermger  &  Brummett,  tbe 
.  sum  of  one  hundred  and  sevoity-tbree  and 
^B/ioft  (¥173.15)  dollars,  though  plaintiff  lots 
often  demanded  said  sum  from  said  defend- 
ants, and  from  tbe  mills  where  said  1  gs  were 
sold.  All  of  sold  logs  were  marked  thus  be- 
fore being  removed  from  said  land,  J2,  known 
as  *J2  Brand,*  and  were  the  <mly  logs  In  laid 
county  so  branded. 

"(0)  Tbat  on  tbe  5th  day  of  Jane.  1890.  and 
within  thirty  days  from  and  after  the  time 
when  defendants,  Clevenger  &  Brummett 
ceased  to  cut  and  remove  said  logs  on  said 
land,  plaintiff  filed  for  record  with  the  county 
auditor  of  said  Chcbalis  connty.  state  <rf 
WasblDgton,  In  which  said  logs  were  located 
and  cut,  a  statement  of  his  said  demand  for 
said  stumpage,  and  the  amount  thereof,  after 
deducting  all  Just  credits  and  offsi'ts.  with 
the  names  of  said  defendants  with  whom  said 
agreement  for  the  cutting  of  said  loga  was 
made,  and  the  terms  and  conditions  of  said 
contract  or  agreement,  and  a  description  of 
said  logs  to  be  charged  with  his  lien  sufficient 
for  identification  with  reasonable  certainty, 
which  claim  was  verified  by  the  oath  of  plain- 
I  tiff  to  the  effect  that  he  believed  the  same  to 
be  true,  and  which  said  statement  and  claim 
of  lien  was  thereafter  duly  recorded  In  vol- 
ume 5  of  Lien  Record,  at  page  624-5.  In  the 
office  of  said  auditor,  and  the  period  of  eight 
calendar  months  since  the  filing  of  said  lien 
wUI  expire,  and  plaintiff  will  lose  his  right  of 
lien,  unless  civil  action  Is  commenced  at  this 
date,  a  copy  of  which  said  Uen  notice  la  here- 
to attached,  market  'Exhibit  A,*  and  made  a 
part  of  this  complaint" 

"Exhibit  A.  Notice  is  hereby  given  that 
George  R.  Maris,  of  Chehalis  county,  state  of 
Washington,  claims  a  lien  upon  a  lot  of  flr 
and  cedar  saw  logs  (being  about  20.000  feet  of 
cedar  and  160,000  feet  of  fir  logs),  which  were 
cut  In  Chehalis  county,  and  are  marked  tbos, 
*J2,'  and  are  now  lying  in  the  Satsop  river 
and  in  the  Chetialls  river,  and  In  the  Chelialis 
Boom  Company's  boom  In  said  river,  and  at 
tbe  mill  booms  of  West  &  Slade  at  Aberdeen, 
and  Anderson  &  Mlddleton  at  Aberdeen,  and 
at  Lewis'  mill  in  Johns  river,  for  stumpage 
I  upon  said  logs;  that  the  name  of  tbe  owner 
of  said  logs  is  James  Clevenger  and  H.  M. 
Brummett;  that  afiiant  and  claimant  Is  the 
owner  of  N.  E.  ^  of  section  15,  township  IS 
north,  of  range  7  west.  Chehalis  county,  state 
of  Washington,  and  the  said  James  Clevenger 
and  H.  M.  Brummett  agreed  to  pay  aaid 
claimant  the  sum  of  f  1.00  per  M.  feet  if  said 
logs'  sold  for  $5.00  per  M.  feet  at  tbe  mills 
when  delivered  thereat,  and,  in  case  said  ^nfA 
sold  for  less  than  95.00  per  M.  ft  at  the 
mills,  then  the  sum  of  seventy-five  cents  per 
M.  feet  stumpage  should  be  paid  to  Mkl 
claimant;  that  said  Clevenger  and  H.  M. 
Brummett  have  cut  from  said  land  in  pnr- 
suance  of  said  agreement  about  3TO,i>00  feet 
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of  fir  and  cedar  logs,  and  that  said  agree- 
ment was  entered  Into  between  said  parties 
between  the  Ist  day  of  March,  1898,  and  the 
6th  day  of  May.  1S9&.  and  said  logs  were  cut 
and  removed  from  said  land '  between  said 
dates,  and  30  days  has  not  elapsed  since  tbe 
last  of  said  lofsa  vesK  cut  and  remored  tnm 
said  land;  that  the  claimant's  demand  for 
stumpage  upon  Bald  logs  Is  $370.00;  that  no 
part  thereof  has  been  paid,  except  tiie  sum  of 
f 100.00,  beliv  at  ttie  rate  of  fl.00  per  H. 
stumpage  for  logs  already  sold  and  delivered, 
and  there  Is  now  due  and  remaining  unpaid 
thereon,  after  deducting  all  Just  credits  and 
offsets,  the  sum  of  $180.00,  In  which  amount 
he  claims  a  lien  upon  said  logs,  being  all  the 
logs  put  in  under  said  brand  by  said  James 
Glevenger  and  H.  M.  Brummett" 

There  was  a  furthw  all^tlon  that  the  An- 
derson &  Middleton  Lumber  Company  had 
eloigned  and  rendered  Impossible  of  Identifica- 
tion a  certain  quantity  of  the  logs,  and  also 
an  allegation  as  to  the  value  of  the  attorney's 
fee.  At  the  time  the  suit  was  brought,  the 
Anderson  &  Middleton  Lumber  Oompany  held 
the  proceeds  of  certain  logs  which  had  been 
cut  upon  said  land  under  said  cmitract.  Aft- 
erwards by  stipulation  ot  tbe  parties  this 
lumber  company  deposited  In  tbe  registry  of 
the  trial  conrt  the  sum  of  f  147.18  to  abide  the 
result  of  this  action  between  the  respondent 
and  the  appellants,  and  by  stipulatkm  was  re- 
lieved from  any  further  liability.  On  tbe 
trial,  and  after  the  Issues  had  been  made,  and 
after  a  demurrer  to  the  con4)laInt  had  been 
ovamled,  the  court  permitted  the  respondent, 
over  the  objections  of  the  appellants,  to  amend 
the  complaint  by  adding  In  lieu  of  the  words 
"said  date,"  In  paragraph  5,  the  words  "June 
5,  1809,"  and  also  at  the  same  time,  over  like 
objections,  to  amend  the  lien  notice  by  add- 
ing after  the  word  "dates"  the  words  "and 
within  eight  months  next  prior  to  tbe  date 
hereof."  The  prayer  of  the  complaint  Is  for 
foreclosiuv  of  tbe  lien,  attorney's  fee,  etc.  To 
the  complaint  a  demurrer  by  the  appellants 
was  Interposed  and  overruled.  The  appellants 
denied  the  fourth,  fifth,  and  sixth  paragraphs 
uf  the  complaint,  and  the  reasonableness  of 
the  attorney's  fee,  and  practically  all  the  alle- 
gations of  the  complaint  except  the  making 
of  the  contract  The  appellants  also  pleaded 
a  counterclaim  to  the  effect  that  their  con- 
tract with  Maris  was  to  cut  timber  from  his 
lands  according  to  certain  lines  and  bounda- 
ries Indicated  by  him  to  them;  that  they  cut 
the  timber  according  to  such  lines  and  bounda- 
ries, and  that  they  and  Maris  were  afterwards 
sued  by  one  Schafer,  the  owner  of  the  ad- 
joining land,  for  trespass  In  cutting  timber 
over  the  boundary  lines;  that  they  notified 
Maris  to  defend  said  action,  and  that  he  fail- 
ed to  do  so,  but  interposed  a  defeuse  upon  his 
own  t)ehalf,  whereupon  Brummett  and  Glev- 
enger, for  themselves,  defended  the  action; 
that  a  Jury  trial  was  had,  and  a  verdict  ren- 
dered against  Maris,  Brummett.  and  Gleven- 
ger; that  Judgment  was  rendered  thereon  In 


the  sum  of  $138JS0,  which  Maris  afterwards 
paid,  and  duly  filed  with  the  derk  a  notice 
of  contribution  and  subrogation  against 
Bmmmett  and  Glevenger  In  the  sum  of  two- 
thirds  that  amount,  or  $92.33,  and  bdd  the 
same  as  a  Judgment  against  them;  that  their 
expenses  of  defending  the  Schafer  suit  amount- 
ed to  the  sum  of  $100;  and  they  ask  to  be  al- 
lowed each  of  said  sums  as  a  credit  against 
said  Btnmpage  lien,  and  also  prayed  that 
Marls  be  adjudged  estopped  to  enforce  said 
Hen  because  of  the  prosecution  of  the  sub- 
rogated Judgment  against  tbem,  the  same  be- 
ing an  Independent  remedy  for  the  same  debt 
The  reply  admitted  tbe  Schafer  suit  but  de- 
nied that  the  logs  were  cut  on  boundaries 
pointed  out  by  respondent,  and  admitted  Mar- 
ls held  the  subrogated  Judgment  against  these 
appellants. 

The  first  assignment  of  error  Is  In  overrul- 
ing the  demturer  to  the  complaint  The  ^e- 
clfic  objections  to  the  sufficiency  of  the  com- 
plaint insisted  upon  by  the  appellants  are  as 
follows:  "(1)  It  does  not  appear  what  logs 
were  cut  within  the  eight  months  next  prior 
to  tbe  filing  of  the  lien  claim.  (2)  It  is  hence 
Impossible  to  ascertain  the  amount  for  which 
Maris  could  claim  a  lien.  (8)  It  Is  hence  im- 
possible to  ascertain  upon  what  Ic^s  Maris 
could  claim  a  lien.  (4)  The  lien  notice  as 
pleaded  was  fatally  defective.  (5)  The 
stumpage  contract  pleaded  negatived  the  ex- 
istence of  a  lien.  (6)  The  complaint  does  not 
show  appellants  failed  to  leave  the  stumpage 
at  the  mills."  The  appellant  argues  that  the 
complaint  Is  fatally  defective  In  that  It  shows 
that  the  cutting  was  terminated  on  May  6, 
1899,  and  tliat  the  logs  were  cut  and  remov- 
ed ftom  said  land  within  eight  months  prior 
to  said  date,  and  the  complaint  shows  that 
tbe  lien  notice  wa^  filed  on  June  Sth,  or  the 
thirtieth  day  after  the  cutting  terminated. 
In  other  words,  the  complaint  asserted  a  lien 
for  nine  months,  whereas  the  statute  gives  a 
lien  for  only  eight  months.  The  court  on  the 
trial  allowed  the  complaint  and  the  lien 
notice  which  was  a  part  of  the  complaint  to 
be  amended  In  a  manner  showing  that  the 
logs  on  which  the  lien  was  claimed  were  cut 
within  eight  months  next  prior  the  filing 
of  the  lien.  The  trial  was  on  this  amended 
complaint.  Even  If  the  court  was  in  error  In 
overruling  the  demurrer  to  the  original  com- 
plaint, we  will  not  now  consider  the  same, 
because  the  necessity  for  so  doing  has  been 
obviated  by  the  amendments.  The  amended 
complaint  undoubtedly  states  a  cause  of  ac- 
tion. It  shows  that  370,000  feet  of  logs  were 
cut  and  removed  from  the  land,  and  that 
such  removal  ceased  on  May  6, 1899,  and  that 
the  lien  was  claimed  for  all  logs  removed 
within  eight  calendar  months  next  prior  to 
the  6th  of  June,  1^,— the  date  of  filing  the 
lien.  A  balance  of  $178  was  claimed  on  ac- 
count of  this  lien.  The  lien  notice  required 
by  section  5036,  Ballioger's  Ann.  Godes  &  St., 
Is  not  required  to  state  when  the  cutting  or 
the  removal  of  the  timber  was  commenced. 
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It  Is  fluffldent  If  It  appeara  that  &e  1<%8  npoo 
wUcb  the  lien  Is  claimed  were  cat  during  the 
^ht  months  next  preceding  the  flllog  of  the 
noticed  It  la  fmrthw  provided  that:  "No  mis- 
take or  error  In  the  statement  of  the  de- 
mand, or  of  the  amount  <rf  credits  and  offsets 
allowed,  or  of  the  balance  assrated  to  be  due 
to  claimant  nor  In  the  description  of  the 
property  against  which  the  claim  Is  filed, 
shall  Invalidate  the  Ilen,  unless  the  court 
finds  that  such  mistake  or  error  in  the  state- 
ment of  the  demand,  credits  and  offsets  or  of 
the  balance  due  was  made  with  latent  to  de- 
fraud, or  the  court  shall  find  that  an  Innocent 
thhrd  party  without  notice,  direct  or  con- 
BtmctlTe,  has,  since  the  claim  was  filed,  be* 
come  the  bona  fide  owner  of  the  pn^erty 
llMied  npon.  and  that  the  notice  of  claim  was 
so  deficient  that  It  did  not  put  the  party  up- 
on further  Inqolry,  In  any  manner."  Section 
5944,  BaUluger's  Ann.  Codes  ft  Bt  a:iie  Is- 
sues in  this  action  upon  which  the  findings 
were  made  and  Judgnient  rendered  were  oa 
the  allegations  In  the  amended  complaint, 
and  were  between  the  reapiRident,  who  own- 
ed  the  land,  and  the  appellants,  who  xemoT- 
ed  the  timber  therefrom.  No  third  parties 
are  affected.  "If  the  defendant  or  defendantB 
appear  In  a  suit  to  enforce  any  llei^  provided 
this  chapter  he  ot  they  shaU  make  their 
answer  on  the  merits  of  the  complaint,  and 
any  motlim  or  demurrer  against  the  said  conih 
plaint  must  be  filed  with  the  answer;  and  no 
motion  shall  be  allowed  to  make  complaint 
more  d^nlte  and  certain,  if  It  appear  to  the 
court  that  the  defendant  or  defadants  have 
or  diould  have  knowledge  'Of  the  facts,  or 
that  It  can  be  made  more  certain  and  d^nfte 
by  facts  which  'Wlll  appear  necessarily  In  the 
testimony;  bnt  the  case,  unless  tbe  court  bus* 
tains  the  demurrer  to  the  complaint,  aball  be 
heard  on  the  merits  as  speedily  aa  possible^ 
and  amendments  of  the  pleadings.  If  neces- 
sary, ^11  be  Uberally  allowed."  Section 
50^  Balllnger's  Ann.  Codes  ft  St  Under 
this  section  and  section  5944,  supra,  fhe  court 
had  the  right  to  permit  the  amendmentB. 
The  present  law  ralatlve  to  liens  on  logs, 
spars,  etc.,  was  amended  In  1883.  Tbe  case 
of  Dext^  H.rton  ft  Go.  v.  Sparkman,  2 
Wa^.  St  166,  25  Vrc  1070.  cited  by  appel- 
lant which  held  that  the  mingling  of  a  1  tena- 
ble with  a  nonlienable  claim  destroyed  the 
lien,  was  decided  In  1881,  and  under -the  law 
as  It  then  existed.  No  provision  was  made  In 
the  then  existing  law  touching  errws  and  for 
amendments,  aa  In  sections  5842  and  5844, 
supra.  See,  also,  Powell  v.  Nolan  (Wash.)  67 
Fac.  712.  Under  the  contract  the  appdlants 
had  until  December  23,  1898,  to  log  the  land. 
They  were  to  run  the  timber  out  by  way  of 
the  Satsop  river  to  some  reliable  mill  or  lum- 
ber company  on  Gray's  Harbor,  and  within 
a  reasonable  time  market  the  same.  They 
further  agreed  to  leave  with  the  purchaser  of 
the  logs  the  stumpage  agreed  upon.  Under 
this  agreement  .the  appellants  could  pay  the 
stumpage  directly  to  the  respondent,  or  If 


they  did  not  cEo  that  fh^  were  to  leave  tlie 
amount  with  the  purdiaser.  In  Anderson  v. 
TIngley,  24  Wash.  537,  64  Pac.  747.  85  Am. 
8t  Rep.  958,  the  lien  claimant  contracted 
tliat  he  was  nalt  to  receive  pay  for  his  serv- 
ices until  the  defendant  bad  sold  the  ktgs  and 
received  the  pay  from  the  ndlL  Tbae  Is  no 
Bocb  contract  In  the  case  at  bar.  It  ta  tme 
that  provlslmi  Is  made  for  the  stnmpage  mon- 
ey being  left  for  the  re^ondoit  st  the  mill 
where  the  logs  may  be  sold.  But  tbe  re- 
spondent did  not  agree  not  to  look  for  Us  pay 
until  ttie  logs  wffle  sold.  Wlien  the  Ic^  were 
sold  the  mill  became  the  ag«it  of  the  re- 
spondent to  tbe  eitmt  that  tbe  stnn^ge 
might  be  left  there  for  him.  The  meaning  of 
the  term  In  tbe  contract  *'and  there  seU  tbe 
same  logs  as  soon  as  pinctlcflbl^"  when  we 
CMudder  the  evidence,  is  plain.  The  logs 
could  be  taken  to  the  maitet  only  at  certain 
seasons  of  Oie  year,  when  the  water  was  np 
In  the  rtver.  There  Is  notbti^  In  tbe  con- 
tract now  vaUet  consideration,  as  there  was 
in  tbe  contract  In  Andoson  v.  TIngley,  supra, 
negativing  the  Intention  of  tbe  respondent  to 
claim  a  11^  and  that  is  the  controUng  rea- 
son for  the  decision  in  Anaenwn  v.  TIngley. 

The  second  assignment  and  third  asslgn- 
ment  of  error  are  pmolttlng  tbe  amend- 
ments already  mentioned.  Under  the  statnt^ 
as  we  have  already  aoM,  they  were  praqper, 
and  tbe  record  falls  to  show  any  abase  at 
discretion  In  aUowlng  Otan. 

■  The  next  errOT  assigned  Is  In  not  finding 
cmaln  facts  aa  looposed  by  awellaota;  and 
in  finding  the  ttHlowtng  fact:  'rRiat  pursoant 
to  said  agreement  defendants,  Glevenger  ft 
Bmmmett  entered  upon  said  land  and  cut 
and  removed  a  laive  nnmber  of  aaw  Jogs 
ther^om.  and  also  cut  and  ronored  a  large 
nnmber  of  logs  from  tbe  adJolnbog  land  be- 
loooging  to  one  Peter  Sdufa  and  Marie  Scha- 
fw,— said  logs  hang  cot  from  said  Sdiafcr's 
adiobiing  land  by  the  alstafee  of  fbe  defend- 
ants, and  not  owing  to  any  rqgesentaflona 
of  plaintiff  as  to  the  Une  of  his  said  tamd,— 
and  that  defendants  so  cut  and  removed  tarn 
plaintiff's  said  land  22%i000  feet  of  logs, 
which  were  sold  at  tbe  rate  ot  93  per  thou- 
sand feet  of  logs  by  defendants,  and  that  ae- 
cwdlng  to  said  agreement  thoe  became  doe 
from  defendants  to  plalntlfl  for  said  logs  re- 
moved from  said  above-described  lands  the 
sum  of  9220.60^  no  part  of  whleb  has  been 
paid  to  plaintiff  by  defendants,  exc^  tbe 
sum  of  ¥196.86,  and  there  la  still  r«nainiag 
a  balance  dne  plaintiff  frcan  defteidanta  of 
$23.65,  and  that  said  lagB  so  cut  were  mailed 
and  branded  thus,  *J2,'  and  were  tbe  only 
logs  in  snld  county  so  branded,"— and  In  find- 
ing that  the  Ilea  notice  was  filed,  and  that 
¥40  was  a  reasonable  attorney's  fee  The 
findings  made  by  the  court  are  fnlly  snsuln- 
ed  by  the  evidence,  as  we  view  the  same: 
We  also  think  tbe  court  waa  Justified  In  re- 
fusing to  find  in  favor  of  the  appdianta  on 
the  Issues  presented  under  the  countmlatD 
plead  as  a  separate  defense.   The  evidence 
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did  not  sustain  tbe  proposed  findings.  Tbe 
judgment  of  tbe  court  la  therefore  afflrmed. 

RJBATIS,  a  J.,  and  ANDBRS.  JtfOUNT, 
DDNBAR,  and  HADI/ET,  JJ^  ctncnr. 


<ft  WMh.  891) 

Id  re  tiAMONA*B  SSTATBL 
(Snpr^e  Court  of  Washington.  Aug.  1% 
1002.) 

APPBAL-^UDOMENT  AND  ORDER— MOTION  TO 
DISMISS-FORM. 

1.  An  order  reftuins  to  vacate  a  judgment  is 
appealable. 

2.  A  geaei-ai  motion  to  dismias  an  appeal 
from  a  jndKment  and  from  an  order  refusing  to 
vacate  the  judgment  because  the  appeal  was 
not  taken  in  time  will  be  refused  where  the  ap- 
peal from  the  order  was  in  time. 

Aiqpcal  from  siQwrlor  court,  Spokane  coun- 
ty; Geo.  W.  Belt,  Judge. 

final  accountliig  of  M.  M.  Cowley,  adminis- 
trator of  the  «tate  of  John  H.  Lamona,  de- 
ceased. From  a  judgment  approving  the  ac- 
tionnt,  end  ordering  distrlbutloa,  and  from  an 
order  refusing  to  vacate  the  Judgment,  Emma 
N.  I^mona,  a  ben^dary,  appeals.  Motion  to 
dtemlss  the  aroeal.  Denied. 

Merrltt  &  Herritt,  for  respondent  M.  M. 
Cowley.  Eugene  Miller,  tor  respondent  Alma 
B.  Lamona. 

FEB  CmtlAH.  On  April  28,  1902,  the  su- 
perior court  of  Spokane  county  enh^ed  a 
judgment  and  decree  In  the  above-entlOed  es- 
tate, approving  tbe  final  account  of  the  ad- 
ministrator thereof,  and  ordering  and  dhrect- 
ing  a  distribution  of  tiie  property  In  tbe  hands 
of  tbe  administrator;  further  ordering  **tbat 
upon  tlie  presentation  to  this  court  of  all  of 
the  receipts  for  the  above  and  forcing 
amounts,  as  herein  provided  and  ordered  paid 
and  distributed,  said  administrator  shall  be 
flnady  discharged  from  any  further  duties  as 
sucb  administrator  of  said  estate,  and  said 
administrator  and  bis  bondsmen  shall  be  fully 
discharged  and  released  from  any  and  aU  lia- 
bility on  account  of  said  administration  of 
Bflid  estate."  On  April  28th  Emma  N.  Lamo- 
na, a  bem^dary  of  the  estate,  through  her 
Gounsd,  moved  to  set  aside  the  judgment  and 
decree,  which  motion  vras  beard  on  May  3. 
tOOi,  the  same  being  a  regular  law  day.  The 
court  took  the  motion  under  advlsanent,  final- 
ly overruling  It  on  June  2. 1902.  On  June  6th 
the  distributee  duly  appealed  from  the  order 
refusing  to  vacate  the  Judgment  and  from  the 
Judgment  Itself,  perfecting  ber  appeal  In  due 
time.  Tbe  administrator  and  certain  of  tbe 
distributees  move  to  dismiss  the  appeal,  on  the 
ground  that  It  Is  not  taken  In  time.  The  mo- 
tion la  general,  and  goes  to  the  entire  ap- 
peal We  think  tbe  motion  most  be  d«Ued. 
Plainly,  under  the  statute  and  under  the  re- 
peated decisions  of  this  court,  the  order  re- 


1F 1.  See  Appeal  and  Error,  voL  t.  Cant  Dig.  SI 
379,  478.  TGS. 


fusing  to  -racate  tiie.  Judgment  Is  appealable, 
and  this  part  of  the  case  is  before  this  court. 
CbezDtD  T.  Claypoo),  22  Wasb.  49S,  61  Pae. 
157,  79  Am.  St.  Rep.  956;  McCord  v.  McCord, 
24  Wasb.  529,  64  Pac.  748;  WllBon  v.  Seattle 
Dry  Dock  &  Ship  Bldg.  Co..  26  Wash.  297,  60 
Pac.  8S4. 

The  question  whether  tbe  appeal  brings  up 
for  review  the  main  Judgment  and  decree  will 
be  reserved  until  the  final  bearing  of  the 
cause. 

Motion  dMiled. 


(2»  WMb.  ssn 
PAGE  V.  OARNINB. 
(Supreme  Court  of  Washington.  Aug.  11, 
1902.) 

LBASA-SPECIFIC  FERFORMAKCB-BTIDBNCE-^ 
NONSUIT. 

1.  In  an  action  for  specific  performance  of  an 
alleged  oral  contract  of  lease,  the  evidence 
showed  that  defendant  orally  agreed  to  sign  a 
lease  when  forwarded  to  her  b;  plaintilf,  who 
was  then  to  send  her  tbe  rental.  On  the  day 
before  the  lease  was  to  be^io,  plaintiff  moved 
in  certain  furniture,  but  did  not  off^  to  for* 
ward  the  lease,  or  pay  tbe  rental.  Defendant 
forthwith  remored  tbe  furniture,  and  refused'ta 
enter  into  a  lease.  iBdA,  that  a  nonsuit  was 
properly  ^nted. 

2.  An  oral  agreement  to  enter  Into  a  written 
lease,  on  condition  that  the  other  party  will 
prepare  the  writing  for  signature,  and  pay  the  . 
remal  in  advance,  is  not  enforceable. 

Appeal  from  superlw  court,  Pierce  county; 
Thad  Huston,  Judge. 

Action  by  Paul  E.  Page  against  Mary  B. 
Gamine.  From  a  Judgment  ol  lumsult,  plain- 
tiff appeals.  Affirmed. 

Ira  A.  Town  and  C.  N.  Warner,  for  appd* 
lant   Bates  &  Murray,  for  reqmndent. 

PER  CURIAM.  The  appeUant  sought  by 
this  action  to  enforce  the  specific  perform- 
nnce  of  an  alleged  oral  contract  of  lease.  It 
appears  from  the  record  that  the  respondent, 
in  the  spring  and  summer  of  1901,  had  In  tbe 
course  of  construction  a  house  upon  certain 
land  in  the  town  of  Bucldey,  in  Fierce  coun- 
ty, which  the  appellant  desired  to  lease  from 
her.  Negotiations  to  that  end  were  had  be- 
tween them  at  various  times,  the  last  of 
which  seems  to  have  occurred  on  the  evening 
of  September  4, 1901.  At  that  time  it  appears 
that  the  parties  agreed  that  a  written  lease 
should  t>e  prepared  by  the  appellant,  and  for- 
warded to  tbe  respondent  at  Seattle,  when 
she  would  sign  the  same,  and  return  It  to  the 
appellant,  who  would  then  forward  her  the 
rental  o greed  upon  for  one  year,  namely,  $120. 
The  lease  was  to  commence  on  the  eth  of 
September,  and  to  continue  for  one  year.  On 
the  Rtb  tbe  appellant  moved  certain  of  his 
furniture  into  the  bouse,  but  did  not  forward 
tbe  lease  for  signature,  as  agreed,  nor  offer  to 
pay  the  rental  agreed  upon.  The  respondent 
fortbwltli  cansGd  the  furniture  to  be  removed, 
and  thereafter  refused  to  enter  into  any  form 
of  lease  with  the  appellant.   On  this  state  of 
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tects  appearing,  the  trial  court  granted  a  noi- 

flOlt 

We  think  tbere  was  no  error  In  tbe  ruling 
of  tbe  court.  The  respondent  made  no  oral 
lease  of  the  premises  to  the  appellant  What 
■he  did  do  was  to  agree  to  enter  Into  a  writ- 
ten lease  on  condition  that  the  appellant  would 
perform  certain  precedent  conditions,  tIz.  pre- 
pare the  writing  for  her  signature^  and  pay 
the  rental  In  advance.  Without  the  perform- 
ance, or  tender  of  performance,  of  these  con- 
ditions, the  appellant  has  no  standing  to  m- 
force  a  specific  performance.  But.  more  than 
this,  tbe  agreement  itself  was  not  enforceable. 
As  was  said  by  tbe  supreme  court  of  Oregon: 
"We  think  that  where  one  man  agrees  by  pa- 
rol to  lease  land  to  anntlier  for  a  term  of 
years,  to  begin  In  the  future,  and  agrees  at 
the  same  time  to  put  such  parol  contract  In 
writing,  and  no  consideration  passes  between 
the  parties,  either  party  may  disregard  the 
parol  contract;  and  If  the  lessee  go  on  tbe 
land  at  the  commencement  of  the  term  named 
bi  the  parol  agreement  without  the  request  of 
ttie  lessor,  bis  possession,  thua  obtained,  wIU 
not  give  bim  any  rights  under  such  parol  con- 
tract."  Pulse  T.  Hamer»  8  Or.  251. 

Judgment  affirmed. 

(39  wuh.  my 

WHITB  GBEBT  CANNING  OOl  SIMS 

et  al. 

fflopreme  Court  of  Washington.  Aug.  11, 

1002.) 

APFBALr-BOND— OBLtOEES— OBUGORS— DI8- 
mSSAL,  OF  APPEAL. 

1.  A  bond  on  appeal  is  not  insufficient  be- 
cause It  runs  to  the  sureties  on  appellant's 
QjlaiDtifTs)  cost  bond  In  the  trial  coort,  at  well 
as  to  respondeuts. 

2.  A  bond  ou  appeal  is  not  insufflcieot  becauso 
■Ined  by  one  of  the  obligees,  there  being  an* 
other  ana  sufficient  surety. 

3.  An  appeal  will  not  be  dismissed  because 
tbe  controversy  could  have  ceased  since  the  ai>> 
peal,  when  the  record  does  not  show  It  has 
ceased. 

Appeal  from  superior  court,  Island  county; 
George  C.  Hatch,  Judge. 

Action  hy  the  White  Crest  Canning  Com- 
pany against  E.  A.  Sims  and  others.  From  a 
judgment  for  defendants,  plalutifF  appeal*. 
Motion  to  dismiss  appeal   Motion  denied. 

Kerr  &  McGord,  for  appellant  A.  W.  Bnd- 
dresB,  for  respondent 

PER  CURIAM.  This  Is  an  appeal  from  a 
judgment  entered  In  an  action  triable  de  oovo 
In  this  court  The  respondents.  In  their  an* 
•wering  hrlef,  moved  to  dismiss  tbe  appeal, 
and  to  strike  the  statement  of  facts  and  cer- 
tain other  parts  of  the  record.  Subsequently 
they  noted  these  motions  for  hearing  on  a 
motion  day,  at  which  time  they  were  heard 
and  tbe  motions  submitted.  The  grounds  of 
the  motion  to  dismiss  are  two,  namely,  that 
the  l>ond  is  Insufflcient  and  that  the  contro* 
Tosy  has  ceased.  The  objections  to  the  bond 
an  that  it  runa  to  the  sureties  upon  the  ajh- 


pint's  (plaintiff's)  cost  bond  In  tbe  Iowa 
court,  as  well  as  to  the  respondents,  and.  far- 
ther, that  it  is  signed  as  surety  by  one  of 
persons  to  whom  the  bond  runs.  These  objec- 
tions are  without  merit  The  judgment  ap- 
pealed from.  It  is  tme,  was  agslnst  the  appel- 
lant and  the  sureties  on  Its  cost  bond,  and  It 
was  unnecessary,  for  that  reason,  that  tbe 
appeal  bond  should  run  to  the  sureties;  bnt  it 
is  conditioned  to  satisfy  and  perform  tbe 
Judgment  of  this  court  md  is  therefore  ample 
to  protect  the  rights  of  the  respondentSL  The 
fact  that  it  runs  to  others  than  the  necessary 
obligees  doea  not  render  It  nugatory  as  a 
bond.  Nor  Is  It  void  because  signed  by  one  at 
the  obligees  named  therdn.  We  bare  held 
that  a  bond  executed  by  tbe  parties  against 
whom  the  Jodgmoit  was  entoed  was  InaufS- 
clrat  to  sustain  an  appeal,  but  that  la  not  the 
question  here.  There  was  anotlier  and  a  auffl- 
dent  anrety  <m  1bl«  bond,  and  what  we  hold 
la  that  an  otherwise  Talld  appeal  bond  la  not 
raidered  nugatory  merely  becanse  It  la  algnod 
by  one  who  is  bound  by  tbe  judgment 

Tbe  moat  the  record  shows  oo  the  aeoood 
ground  of  the  motion  la  that  the  controrersy 
could  have  ceased  since  the  taking  of  the  ap- 
peal, not  that  It  has  actually  ceased.  This  la 
not  sufficient  to  warrant  a  dlsmissaL  Wood 
T.  City  of  Seattle,  28  Wash.  1,  63  Pac  ISSh 
B2  L.  B.  A.  86& 

The  motion  to  strike  tbe  statement  and  cer 
tain  parts  of  tbe  record,  as  we  are  at  present 
advised,  "will  not.  If  granted,  detennloe  tbe  ap- 
peal We  will  not  tbnefore,  at  tbto  ttaae  d»- 
tennhie  tbe  questions,  but  wUI  consider  Vum 
when  the  cause  la  submitted  vpoa  U>  BMrita 
The  motku  to  dismiss  la  denied. 


m  Wuh.  ¥fn 

HESSBLTINB  t.  TOWN  OP  WILBUB  «t  A 
(Snprema  Goart  of  Washington.  Aug.  Ub 

1902.) 

TOWN  SLBCTTONS— mcURRINO  PfDEBTMD- 
NBSS-NOTIGB. 

1.  Where  notice  of  a  town  election  to  rot*  ea 
the  question  of  the  issuance  of  bonds  for  mu- 
nicipal improvements  was  published  for  SO 
days  before  election,  Instead  of  only  10  days,  a* 
required  by  statute,  there  was  a  sobstantial 
compliance  with  the  statute*  and  the  aleetioa 
was  not  invalid. 

Appeal  ^m  superior  conrt  Llncirin  comitT; 

O.  U.  Neal,  Judge. 

Suit  by  E.  A.  Hesseltlne  against  tbe  town 
of  Wilbur  and  others.  From  a  Judgment  for 
defendants,  pUiintlff  appeals.  Affirmed. 

Martin  ft  Grant  for  appdlant  Mycn  * 
Warren,  for  respond^ta. 

PER  CURIAM.  The  appellant  aa  a  tax- 
payer, instituted  this  suit  against  tbe  town  at 
Wilbur  and  tbe  respondents  named,  for  tbe 
purpose  of  obtaining  a  restraining  order  and 
injunction,  restraining  and  enjoining  the  r» 
apondents  firom  selling  .or  detlvering  certain 
bonds  (more  fully  hereinafter  deacrtbeitt  Ut 
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the  building  of  waterworks  In  tlie  town  of 
Wilbur.  The  respondents  answered  and  plead- 
ed: The  town  of  Wilbur  1b  a  municipal  cor- 
poration, city,  or  town,  of  the  fourth  class, 
incorporated  by  an  order  of  the  board  of 
county  commissioners  of  Lincoln  county, 
Wash.,  made  and  entered  on  the  4th  day  of 
August,  1890,  under  the  provisions  of  the  act 
of  March  27,  1890,  which  said  order  of  the 
board  of  county  commissioners  was  filed  In 
the  office  of  the  secretary  of  state  on  the  14th 
day  of  August,  1800.  That  ever  since  the  date 
of  said  Incorporation  the  town  of  Wilbur  has 
maintained  an  organized  goremment,  and  has 
performed  all  of  the  functions  of  a  municipal 
corporation  of  the  fourth  class,  and  is  etill 
maintaining  such  government  and  performing 
all  the  functions  of  such  a  municipal  corpora- 
tion. That  the  respondents  other  than  said 
town  are  the  duly  elected,  qualified,  and  act- 
ing officers  of  said  town.  That  on  the  7th  day 
of  August,  1901,  at  a  regular  meeting  of  the 
town  council.  It  was  decided  to  construct  a 
system  of  waterworks  within  the  town  of 
Wilbur,  and  to  employ  a  competent  engineer 
to  draw  plans  and  specifications  for  the  same. 
That  on  the  16th  day  of  October,  1901,  at  a 
regular  meeting  of  the  town  council  of  the 
town  of  Wilbur.  Ordinance  No.  A54  passed 
first  reading,  and  afterwards,  on  the  6th  day 
of  November,  1901,  at  a  regular  meeting  of 
the  lown  council  of  Wilbur  said  Ordinance  No. 
A54  was  read  for  the  second  time  by  sections, 
and  adopted  and  passed.  This  ordinance  is 
an  exhibit  to  the  answer,  and  authorizes  an 
indebtedness  for  the  waterworks.  That  on  the 
8th  day  of  November,  1901,  said  Ordinance 
No.  A54  was  regularly  published  in  full  In 
the  Wilbur  Register,  a  weekly  newspaper  of 
general  circulation  published  once  each  week 
at  Wilbnr,  Lincoln  county.  Wash.,  and  that 
said  Wilbur  Register  was  the  newspaper  do- 
ing the  town  printing,  and  was  the  newspaper 
designated  in  said  ordinance  as  the  one  In 
which  said  ordinance  was  to  be  published,  and 
that  said  ordinance  took  effect  and  was  In 
force  from  and  after  its  passage,  approval,  and 
publication,  and  has  never  been  repealed, 
amended,  or  set  aside.  That  notice  of  the  elec- 
tion provided  for  in' said  ordinance  was  given 
by  publication  in  the  Wilbur  Register,  the  pa- 
per' doing  the  town  printing,  and  designated  in 
said  ordinance,  for  a  period  of  five  consecn- 
tlve  weeks  Immediately  preceding  the  holding 
of  said  election,  to  wit,  from  the  15tb  day  of 
November.  1901,  to  the  13tb  day  of  December, 
1901.  That  on  the  15th  day  of  November, 
IB'Ol,  notice  was  published  to  the  voters  of 
the  said  town  of  Wilbur  that  all  persons  who 
desired  to  vote  at  the  said  election  must  reg- 
ister before  the  6th  day  of  December,  1901, 
and  that  the  registration  books  for  said  elec- 
tion would  close  at  that  time;  the  same  being 
ten  days  before  the  date  for  the  holding  of 
said  election.  That  said  notice  to  voters  was 
published  In  the  Wilbur  Register  for  four  con- 
secutive weeks,  from  the  15tb  day  of  Novem- 
ber, 1001,  to  the  Gtb  day  of  December,  1901, 


Inclusive.  That  said  election,  in  pursuance  to 
the  notice  thereof  heretofore  mentioned,  was, 
at  the  time,  place,  and  date  In  sa'jd  notice 
given,  held  and  conducted  In  all  things  as  re- 
quired by  law,  and  that  at  said  election  there 
were  130  votes  cast,  122  oC  which  were  in 
favor  of  adopting  the  system  of  waterworks 
as  set  forth  In  said  Ordinance  No.  A54,  and 
8  of  which  were  against  the  adoption  of  said 
system,  and  122  of  said  votes  were  in  favor 
of  bonding  the  town  of  Wilbur  in  the  sum  of 
$11,950,  as  provided  for  In  said  ordinance,  and 
8  of  which  said  votes  were  against  bonding. 
That  afterwards,  at  a  regular  meethig  of  the 
town  council  of  the  town  of  Wilbur  held  on 
the  18th  day  of  Decemt>er,  1901,  the  said 
town  council  proceeded  to  canvass  and  did 
canvass  the  said  votes,  and  said  town  council 
then  and  there  found  tliat  said  system  and 
plan  had  been  adopted,  and  said  proposition 
to  bond  the  town  of  Wilbur  had  also  been 
adopted,  as  set  forth  In  said  Ordinance  No. 
A54,  by  more  than  three-fifths  of  all  the  votes 
cast  at  said  election,  and  said  town  council 
then  and  there  ordered  that  said  system  of 
waterworks  be  adopted,  and  that  bonds  be 
Issued  In  the  sum  of  $11,950,  as  provided  for 
In  said  Ordinance  No.  A54.  That  the  assessed 
valuation  .of  said  town  at  the  time  of  the 
adoption  of  said  ordinance  was  $240,548,  and 
that  the  amount  of  said  bonds  so  authorized 
to  be  issued  did  not  exceed  5  per  cent,  of  the 
assessed  valuation  of  said  town  of  Wilbur. 
That  the  levy  of  2*^  mills  for  the  purpose  of 
paying  the  Interest  on  said  bonds  In  each 
year  Is  sufficient  to  pay  said  Interest  That 
said  bonds  have  been  sold,  and  the  mayor  and 
clerk  ordered  to  prepare,  sign,  and  deliver 
the  same  to  the  State  Bank  of  Wilbur,  the 
purchaser  of  said  bonds,  upon  the  payment 
of  the  sum  of  $11,951,  the  amount  bid  there- 
for. A  demurrer  was  interposed  to  this  an- 
swer, and,  after  argument,  was  overruled,  and 
the  appellant  refused  to  plead  further,  and 
elected  to  stand  upon  the  demurrer,  and  there- 
upon a  Judgment  was  entered  dismissing  the 
action.  From  tbla  Judgment  this  appeal  la 
taken. 

All  the  errors  assigned  In  the  appellant's 
brief  were  waived  In  open  court  on  the  argu- 
ment In  this  case,  except  that  relative  to  no- 
tice. This  error  is  assigned  as  follows:  "The 
court  erred  when  It  held  that  thirty  days'  no- 
tice, as  given  In  the  notice  of  election,  was 
equal  to  ten  days'  notice,  as  by  law  required 
to  be  given."  The  appellant  does  not  contend 
that  10  days*  notice  was  not  given  as  re- 
quired by  law.  Ills  contention  Is  that  the  10 
days*  notice,  and  20  days  more  (in  all,  30 
days),  was  given,  and  that  this  Is  not  a  com- 
pliance with  the  law  requiring  10  days'  no> 
tice.  This  court.  In  Seymour  v.  City  of  Ta- 
coma,  6  Wash.  427,  33  Pac.  1059,  upheld  an 
election  where  the  election  notice  was  less 
than  the  time  required  by  statute.  In  the  case 
cited  we  said:  "The  bottom  question  is.  Is 
literal  compliance  with  the  formalities  pre- 
sa-ibed  for  giving  notice  In  this  kind  of  an 
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election  a  shie  qoa  non?  Certain  rales  as  to 
notice  of  elections  have  become  well  settled, 
and  B«me  of  tbem  are  bettra*  setUed  than  tbat 
fbe  tormalltles  of  giving  notice,  althougli  pre- 
scribed by  Btetute,  are  directory  merely,  nn- 
lesB  there  Is  a  dedar&tlon  tiiat  nnlesB  the  for- 
malities are  obserred  the  election  shall  be 
Told."  We  think  the  notice  In  this  case  was 
sofficlent,  and  the-  fact  that  It  was  for  30 
da  ye,  In  place  of  10  days,  does  not  Tltlate  It, 
and  It  Is  a  substantial  compUance  with  the 
statute. 

Tbe  Judgment  of  the  court  below  Is  affirmed. 


(S9  Waah.  SSQ 

STATE  ex  rel.  McCLAINE  t.  REED,  County 
Treasurer. 

(Supreme  Court  of  WnsliingtoD.   Aug.  9,  1902.) 

TAXATION— SALE— REDEMPTION— PERSON  EN- 
TITLBD-TENANTS  IN  COHH ON— MANDAMUS. 

1.  Revenue  Act  {  82,  as  amended  by  Sess. 
Laws  1899,  p.  295,  provides  that  a  person  may 
pay  tbe  taxes  on  au  uDdivided  interest  in  real 
property  by  paying  tbe  proportion  due  on  such 
interest.  Amended  sectiou  102  declares  that 
tenants  in  common  may  redeem  indivldnal  In- 
terests  In  land  for  which,  certificates  of  delln- 
(luency  have  been  issued  in  the  ordinary  mau< 
uer.  Section  111  requires  tlie  treasurer  to 
indorse  such  redemption  on  the  records,  and 
iSDUe  a  certificate  of  redemption  to  tbe  redemp- 
tloner.  Belli,  that  a  petition  for  mandamus,  re- 
citing tbat  relator  owned  a  one-sixth  interest 
In  certain  lauds  on  which  certificates  for  de- 
linquent taxes  had  been  issued,  and  that  relator 
bad  tendered  a  certain  amount,  which  was  the 
amount  due,  as  near  as  he  could  ascertain,  and 
praying  for  an  order  to  compel  the  treasurer 
to  furnish  a  statement  of  the  amount  due,  and 
accept  payment  and  issue  receipts,  stated  a 
cause  of  action. 

2.  Where  a  petition  for  mandamus  to  compel 
a  county  treasurer  to  accept  payment  of  delin- 
quent taxes  alleged  a  toider  of  a  certain  sum 
as  the  amount  due,  as  nearly  as  the  relator 
could  ascertain,  it  will  be  presumed  on  demur- 
rer that  the  sum  tendered  was  the  correct 
amount. 

Appeal  from  superior  court.  Fierce  coun^; 
W.  O.  Chapman,  Judge. 

Mandamus  by  the  state,  on  tbe  relation  of 
A.  F.  McClalne,  against  John  B.  Reed,  treas- 
urer of  Pierce  county.  From  an  order  dla- 
mlsslng  the  petition,  plaintiff  appeals.  Re- 

T.  O.  Abbots  for  appellant  F.  Campbdl* 
for  respondent 

WHITE,  3.  nils  Is  an  appUeatltm  fw  a 
writ  of  mandamus  against  the  treasurer  of 
Pierce  county  to  require  him  to  fnmlsh  tbe 
r^ror  witb  a  statement  of  the  taxes  due  i^ 
on  certain  premises  described  In  the  petition, 
and  to  accept  tbat  amount  In  satisfaction  of 
said  taxes.  Tbe  facts,  as  shown  by  tbe  pe* 
tltlon.  are  tbat  the  relatw  Is  tbe  owner  of 
an  undivided  one-sixth  Intrarest  In  a  certain 
tract  of  land  In  Fierce  county,  amounting  to 
about  1,000  acres;  tbat  the  defendant  is  tbe 
treasurer  of  Pierce  coun^;  that  certain  tax- 
es have  been  levied  upon  eald  premises,  and 
are  now  due  and  delinquent;  tbat  sundry 
certificates  bave  been  issued  for  said  taxes; 


tbat  tbe  relator,  before  Instituting  tUs  pro- 
ceeding,  tendered  to  the  said  treasurw  tbe 
sum  of  $145.17  (tbe  same  being  tbe  amonnt 
as  near  as  he  could  ascertain,  of  tbe'  taxes 
due  iqmn  bis  interest  In  aald  premises),  and 
that  said  tender  was  refused;  tbat  aald  imn- 
Ises  are  about  to  be  sold  In  f<nedosnre  of 
said  certificates;  and  a  restraining  ordo-  la 
asked  fori  The  prayer  Is  that  an  order  is- 
sue requhring  the  said  treasarv  to  fotniah 
relator  with  a  Btatem«it  at  tbe  taxes  due 
upon  hia  Intaest  in  said  premises,  and  accept 
tbe  amount  so  found  to  be  due  in  settlement 
tbere<^  and  Issue  receipts  thertfor.  np<m 
tbe  petition,  and  affidavit  accompanytag  tbe 
same,  a  temporary  restraining  order  waa  is- 
sued, enjoining  tbe  sale  of  said  promises 
pending  the  further  order  of  tbe  court  Tbe 
defendant  appeared  and  demurred  to  the  pe- 
tition iQion  the  ground  that  It  did  not  state 
facta  Bu£BcIent  to  constitute  a  causa  at  ac- 
tion. Upon  ttie  hearing  the  comrt  sustained 
the  demurrer  and  dismissed  tbe  petition,  with 
costs  to  the  d^endant^  firom  wUdi  iu6xr 
plaintiff  has  appealed. 

On  page  S  of  appellant's  brief  the  eider 
sustaining  respondent's  demorra  to  appd- 
lanfs  petltitm  and  dlamlssing  the  petltimi, 
with  coats  to  the  respondent,  is  aQreaair  as- 
signed as  error.  There  b  therefeire  no  merit 
in  the  respondentia  motion  to  dismiss  t]ia  ap- 
peal because  there  Is  no  assignment  of  mw. 
and  tbe  motion  to  therefore  denied. 

Section  82  of  'the  revenue  act  as  unended 
in  1899  (Sess.  Laws  1889,  p.  206}.  read%  in 
part  as  follows:  "Any  poatm  deairtng  to 
pay  on  an  undivided  Intmst  In  anj  real 
property  may  do  so  by  paying  to  the  coonty 
treasurer  a  sum  equal  to  such  propivtlDn  of 
tbe  entire  taxes  charged  on  the  entire  tract 
as  Interest  paid  on  bears  to  the  whole."  And 
section  102  of  said  amended  act  <Be».  Iaws 
1809,  p.  29S),  provldhig  for  the  redemption  of 
property  upon  which  certlflcates  of  ddinqeeB- 
cy  have  been  Issaed,  reads*  In  part  as  fol- 
lows: 'Tenants  In  CMiHnon,  or  ioSnt  tenants; 
shall  be  allowed  to  redeem  tbdr  indlvldaal 
Intnr^ta  In  real  property  for  which  eutlfi- 
cates  of  delinquency  have  beat  issued  under 
the  provMons  of  this  act  iu  the  manner  and 
under  the  terms  specified  In  this  section  for 
tbe  redemption  of  real  property  other  than 
that  of  Insane  persons  and  minor  hetra.** 
Section  102,  as  amended,  further  provides: 
"Real  property,  upon  which  eartUtcates  of 
delinquency  bave  been  Issued  under  tbe  pro- 
visions of  this  act  may  be  redeoued  at  any 
time  before  tbe  issuance  ot  tax  deed,  by  pay- 
ment in  1^1  money  of  the  United  Btates.  lo 
the  county  treasurer  of  tbe  ^x»per  comity, 
for  the  benefit  of  the  owner  ot  the  eaUficate 
of  delinquency  against  said  propwty,  tbe 
amount  for  wblcb  the  same  was  sold,  togeth- 
er with  interest  at  fifteen  per  cent  per  an- 
num thereon  from  date  of  issuance  of  said 
certificate  of  delinquency  until  paid.**  Sec- 
tion 111  at  the  same  act  {Sess.  Laws  1800.  p. 
^>  also  provides  that^  when  any  redemp- 
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tion  money  la  paid  to  the  county  treasure 
for  the  benefit  of  the  holder  of  pie  certlflcate 
of  dellnQuency,  the  county  treairarer  "shall 
Immediately  indorse  upon  the  proper  rec- 
ords tbe  fact  that  such, taxes,  penalties,  in- 
terest and  costs  hare  been  paid,  and  the 
property  therein  described  redeemed  by  said 
payment,  and  shall  deliver  to  tbe  person  re- 
deeming the  same,  a  certlflcate  of  redemption 
therefor."  No  argument  is  required.  In  view 
of  the  foregoing  plain  provlslooa  of  the  stat- 
ute, to  show  tbat  the  relator  was  entitled  to 
the  relief  demanded. 

Appellant  plainly  alleges  in  tbe  petition  that 
he  has  demanded  of  the  respondent  a  state- 
ment of  the  taxes  due  upon  his  nndtvided  In- 
terest In  the  premises,  and  that  the  respond- 
ent has  failed  and  refused  to  comply  with 
said  demand,  and  that  he  has  tendered  to  tbe 
respondent  the  amount  which  Is  due  upon 
that  interest,  as  near  as  he  can  ascertain  that 
amount,  and  tbat  the  respondent  has  refused 
to  accept  it,  but  that  If  there  should  be  more 
due  he  is  ready  and  willing  to  pay  such 
amount.  Under  the  allegations  of  the  peti- 
tion, we  must  assume  tbat  the  amount  ten- 
dered by  the  appellant  was  the  correct  and 
fair  amount  due  upon  his  undivided  one- 
sixth  interest.  All  the  appellant  was  requir- 
ed to  do  to  protect  bis  interests  was  to  de- 
mand a  statement,  which  the  law  says  shall 
be  furnished  him,  and,  when  this  was  refus- 
ed, to  make  a  tender  of  the  amount  due,  as 
near  as  he  could  ascertain  that  amount. 

The  demurrer  should  have  been  overruled. 
The  Judgment  of  the  court  below  Is  reversed, 
and  this  cause  Is  remanded  for  furthn  pro- 
ceedlngB  tn  accord  with  the  views  herein  ex- 
preeaed. 

REAVIS,  C.  J.,  and  STJLLERTON,  AN- 
DERSk  MOUNT,  DUNBAR,  and  HADLEY. 
3J^  concur. 

(«  Wuh.  8U) 

QUANDT  et  ox.  v.  SMITH. 
(Supreme  Court  of  Washington.  Aug.  2,  1902.) 

APPBAL  —  JXriXtHENT  FOR  POBSBSSION  OF 
RSALTT— SUPBRSEDSAS-XTICTION  PENDING 
APPBAI^RIGHTS  OP  SVRBTT. 
1.  Judgment  was  rendered  against  appellant 
for  the  poBBeMioQ  of  a  saloon  and  restaurant 
adJacHit  to  a  hotel  from  which  appellant  drew 
the  majority  of  his  trade.  The  surety  on  the 
supersedeas  bond  given  by  appellant  knew  that 
he  was  carrying  on  a  lucrative  business,  and 
became  surety  on  his  promise  to  deposit  a  cer- 
tain sum  each  month,  which,  if  done,  would 
have  discharged  any  judgment  rendered  on  ap- 
peal. In  spite  of  the  supersedeas  bond,  appd- 
lee  barred  up  all  the  entrances  to  the  premises 
from  the  hotel,  and  also  shut  off  appellant's 
supply  of  heat,  light,  and  wnter,  so  as  to  cut 
off  the  trade  from  the  hotel  and  render  the 
premises  unfit  for  occupation,  in  consequence  of 
which  appellant  was  unable  to  make  the  prom- 
ised deposits.  Held  that,  on  motion  of  the  sure- 
ty, the  appellate  court  would  refuse  to  enter 
any  judgment  on  tbe  bond,  except  for  costs  of 
appeal,  leaving  appellee  to  his  remedy  by  suit 
on  the  bond. 

On  motion  of  the  Fidelity  &  Deposit  Com- 
pany, Buret}-  on  appellunt's  supersedeas  bond. 


for  an  order  that  the  remittitur  aflSrmlng  tbe 
judgment  be  sent  down  without  any  Judgment 
on  the  bond,  except  for  the  costs  on  appeal. 
Motion  granted. 

For  former  opinion,  disposing  of  the  merits 
of  the  appeal,  see  88  Pac  339. 

HADI^Y,  J.  The  Fidelity  &  Deposit  Com- 
pany, surety  upon  the  supersedeas  bond  of  the 
appellant,  moves  for  an  order  that  the  remit- 
titur atSirmtng  the  Judgment  in  this  cause  be 
sent  down  without  any  Judgment  against  the 
appellant  or  his  surety,  except  for  costs  on 
appeal,  and  that  respondents  be  restricted  to 
their  remedy  by  an  action  upon  tbe  appeal 
bond  for  all  other  relief.  The  opinion  in  this 
cause  affli'ming  the  judgment  below  was  filed 
In  this  court  June  24,  1902.  The  motion  now 
addressed  to  the  court  la  based  upon  the  rec- 
ords and  files  of  the  cause,  and  upon  certain 
affidavits  filed  In  support  of  the  motion.  The 
affidavit  of  awellant  states,  la  effect,  that,  im- 
mediately after  taking  and  perfecting  tbe  ap- 
peal in  this  cause,  the  respondents,  In  violation 
of  appellant's  rights,  proceeded  to  bar  with 
boards  and  nati  up  all  the  doors  leading  from 
tbe  premises  in  dispute  Into  the  Palmer  House 
HoteJ,  thereby  cutting  off  appellant's  access 
thereto  and  trade  therewith,  and  tbat  re- 
spondents also  nailed  up  the  two  rear  rooms 
of  tbe  premises  so  that  there  could  be  no  ac- 
cess from  tbe  saloon  In  front  through  the  ho- 
tel to  said  rooms;  that  respondeits,  by  their 
contract  of  lease,  let  to  appellant  tbe  use  of 
the  premises  In  dispute,  Including  the  connec- 
tion with  said  hotel  through  said  entrances, 
and  also  the  gaslight,  steam  heat,  and  water 
for  the  premises;  that,  immediately  tkftex  the 
appeal  in  this  cause  was  perfected,  respond- 
ents cut  off  the  service  of  steam  heat,  gaa- 
l^ht,  and  water,  and  refused  to  famish  the 
same,  thus  depriving  the  premises  and  appe- 
lant of  the  benefit  thereof;  that  the  closing 
up  of  said  doors  and  rooms,  and  the  with- 
drawal of  the  service  of  light,  wat^,  and 
beat,  completely  destroyed  tbe  use  of  tbe 
premises,  and  rendered  them  worthless  and  of 
no  value  whatever;  that  the  premises  In  dls; 
pute  were  used  by  appellant,  and  known  to 
respondents  to  have  been  used,  for  the  pur- 
poses of  a  saloon  and  restaurant,  and  that 
two-thirds  of  the  business  done  by  the  app^ 
lant  therein  was  done  with  the  patrons  and 
occupants  of  said  hotel,  and  that  tbe  closing 
up  of  said  rooms  and  doors  totally  deprived 
appellant  of  the  trade  of  the  hotel  and  ruined 
his  business;  that  prior  to  such  closing  up 
and  the  withdrawal  of  the  service  of  Ugbt, 
beat,  and  water,  appellant  was  doing  a  pros- . 
perous  business  in  said  premises,  and  was 
well  able  to  pay  for  the  use  and  occupation 
thereof,— all  of  which  facts  were  known  to  the 
officers  of  the  surety  company  furnishing  the 
supersedeas  bond  upon  this  appeal.  The  af- 
fidavit of  Johu  A.  Wballey  Is  also  in  tbe  rec- 
ord, be  having  been  the  agent  and  manager 
of  tbe  local  offlce  at  Seattle  <if  tbe  surety  com- 
pany. The  affidavit  substantially  corrobombts 


Digitized  by  Google 


1098 


88  PACIFIC  BEPORTEB. 


(Wasb. 


the  statements  contained  Id  appellant's  affida- 
vit, and  further  recites  that,  as  such  manager 
and  local  agent,  before  executing  the  appeal 
bond  In  this  cause,  he  examined  carefully  in- 
to the  business  condition  and  affairs  of  appel- 
lant, and  into  the  condition  of  the  said  prem- 
ises, and  ascertained  that  appellant  was  d  ilng 
a  prosperous  business  therein,  and  that  if  be 
continued  to  do  business  In  the  same  manner 
he  would  be  abundantly  able  to  respond  to 
any  Judgment  that  might  be  rendered  against 
bim  in  this  cause,  or  for  the  use  aud  occupa- 
tion of  the  premises,  by  reason  of  talcing  the 
appeal;  that  affiant  would  not,  in  behalf  of 
the  surety  company,  have  executed  and  fur- 
nished the  supersedeas  bond  on  appeal  but 
for  the  foregoing  facts,  together  with  the 
further  fact  that  appellant,  depending  npon 
said  opportunity  to  make  money,  aiTauged  to 
deposit  monthly  in  reliable  hands  for  the 
benefit  of  the  surety  company  a  sum  sufficient 
to  pay  and  discharge  any  Judgment  wliicb 
might  be  rendered  against  him  by  reason  of 
damages  for  the  detention  of  the  premises  in 
dispute;  and  that  appellant  has,  to  the  person- 
al knowledge  of  affiant,  been  deprived  of  such 
use  and  occupation  In  the  manner  stated  in 
appellant's  affidavit,  and  thereby  rendered  un- 
able to  make  the  deposits  and  payments  nec- 
essary to  indemnify  said  company  from  liabil- 
ity by  reason  of  having  furnished  the  super- 
sedeas bond.  The  alx)ve  affidavits  are  not  de> 
Died,  and,  for  the  purposes  of  this  hearing, 
must  be  taken  as  true.  Due  service  of  the 
motion,  affidavits,  and  notice  of  hearing  ap- 
pears la  the  record,  but  respondents  did  not 
appear  therein,  and  have  filed  no  brief.  The 
relation  of  the  surety  company  to  the  judg- 
ment that  would  under  the  law  be  regularly 
entered  in  this  court  Is  such  as  entitles  it  to 
have  these  facts  considered  at  this  time  for 
the  purposes  of  this  motion. 

From  the  foregoing  It  appears  that  respond- 
ents declined  to  accept  the  protection  afforded 
by  the  supersedeas  bond.  By  virtue  of  the 
bond,  under  the  law  appellant  was  entitled  to 
the  possession  of  the  whole  premises  aud  ap- 
pmrtenances  theretofore  leased  pending  ap- 
peal, and  respondents  were  fully  protected 
against  damages  by  reason  of  such  possession 
in  appellant.  Under  tbe  showing  here,  re- 
spondents chose  to  disregard  tbe  law  and  tbe 
protection  afforded  by  the  bond,  took  posses- 
sion of  a  portion  of  tbe  premises,  and  denied 
the  use  of  valuable  appurtenances  and  rights 
belonging  thereto,  to  tbe  use  of  all  of  which 
appellant  was  entitled  by  reason  of  the  bond. 
Respondents  cannot  avail  themselves  of  the 
protection  of  tbe  bond,  and  at  tbe  same  time 
deny  to  appellant  the  substantial  use  of  the 
preralses  in  dispute.  In  Collins  v.  Ball,  31 
Him,  187,  execution  was  issued  In  disregard 
of  tbe  appeal  bond,  and  it  was  held  that  tbe 
respondents  on  the  appeal,  by  Issuing  tbe  ex- 
ecution,  elected  to  rely  no  longer  on  the  bond;  t 
that  they  were  not  entitled  to  both  remedies;  I 
and  the  surety  was  released.  To  the  same  ' 
effect  are  Allen  v.  Kellam,  9i  Fa.  253,  and  I 


Dills  T.  Cecil,  67  Ky.  579.  In  Mannlj^  v. 
Gould,  90  N.  Y.  476,  the  court,  at  pages  4S0. 
481,  uses  the  following  language:  "No  reason 
can  be  suggested  why  the  respondent  should 
be  permitted  to  disregard  tbe  midertaking  and 
proceed  upon  .the  Judgment  as  if  none  had 
been  given,  and  yet  have  all  the  advant^es 
that  the  undertaking  was  intended  to  secure. 
The  only  object  and  purpose  of  tbe  nndertak- 
Ing  was  to  stay  the  execution  of  the  Judg- 
ment until  the  appeal  had  been  heard  and  de- 
termined. The  respondent  cannot  Iiave  tbe 
dual  right  to  enforce  the  Judgment  pending 
the  appeal  as  if  no  undertaking  bad  been  giv- 
en, aud  at  tbe  same  time  treat  It  as  valid  se- 
curity for  the  payment  of  the  JudgmeuL"  The 
facts  of  that  case  were  not  analogous  to  those 
of  this  case,  and  such  was  true  in  Collins  v. 
Ball,  supra,  but  the  language  was  quoted  with 
approval  In  tbe  last-named  case,  and  the  couri 
added,  "The  facts  of  that  case  were  not 
analogous  to  those  of  tbe  case  now  before  us. 
but  we  do  not  see  why  the  principle  that  must 
govern  the  cases  is  uot  the  same."  It  Is  tme, 
there  was  a  Judgment  below  against  appel- 
lant In  the  sum  of  ^0  for  accrued  rents  and 
damages,  in  addition  to  the  Judgment  for  res- 
titution of  the  premises,  but  when  the  surety 
undertook  to  guaranty  the  payment  <tf  ttiat 
Judgment  he  did  so  with  reference  to  the  con- 
dition that  pending  the  appeal  the  whole 
Judgment  would  be  stayed,  and  appellant 
would  have  the  benefit  of  possession  of  the 
premises.  The  surety  may  reasonably  have 
expected  that  through  the  result  of  such  pos- 
session appellant  would  indemnify  It  against 
loss,  and  tbe  showing  here  is  ttiat  it  ^pressly 
relied  upon  that  condition,  and  that  In  the 
absence  thereof  It  would  not  have  executed 
tbe  bond.  Section  6523,  2  Ballinger'a  Ann. 
Codes  &  St.,  provides  for  Judgment  In  this 
court  against  the  sureties  npou  a  supersedeas 
bond  for  the  amount  of  the  Judgment  appeal- 
ed from.  The  Judgment  appealed  from  here 
Is.  however,  more  than  a  Judgment  for  the 
recovery  of  money.  It  is  mixed  In  Its  nature. 
While  it  awards  Judgment  for  money,  it  also 
grants  other  relief.  The  surety  undertook  by 
the  supersedeas  bond  to  stay  the  whole  Judg- 
ment, but  the  respondents  ignored  the  stsy 
of  a  portion  of  It.  They  did  not  do  83  by  Is- 
suing execution,  as  In  the  cases  cited,  but 
they  took  the  shorter  course  of  enforcing  a 
part  of  the  Judgment  w^lthout  execution,  which 
lexically  leads  to  the  same  result.  We  there- 
fore  think,  under  the  showing  here,  that  Judg- 
ment should  not  now  be  entered  against  the 
surety  ui>on  the  supersedeas  bond  for  any  sum. 
This  Is,  of  course,  in  no  sense  an  adjudication 
as  to  the  final  right  of  respondents  to  recover 
upon  the  bond.  That  can  only  be  determined 
in  an  action  upon  the  Ixtnd,  where  the  facts 
can  be  prt^erly  investigated  by  the  examina- 
tion and  cross-examination  of  witnesses. 
What  is  here  said  Is  not  Intended  to  antici- 
pate as  to  the  relative  rights  of  respondents 
and  tbe  surety  upon  such  a  bearing,  but  b 
said  only  for  the  purposes  of  this  hearing,  and 
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as  stating  the  reasoiu  vhy  we  now  decline  to 
t'Dter  Judgment  upon  the  txmd.  Upon  the  ap- 
peal bond  proper  Judgment  must,  however,  go 
against  the  surety  tor  the  coste  of  the  ap- 
peal The  affinnance  of  the  judgment,  of 
course,  establishes  the  whole  Judgment  be- 
low, together  with  -costs  on  appeal  against  ap- 
pellant. 

It  Is  ordered  that  Judgmoit  be  entered  as 
nbove  Indicated,  and  that  the  remittitur  shall 
issue  accordingly. 

REAV18,  G.  J.,  and  MOUNT.  ANDERS, 
WHITE,  and  DUNBAR.  JJ.,  concur. 


(29  Wash.  366] 

STATE  T.  COSTELLO. 
(Supreme  Coort  of  Washington.  Ang.  8,  1902.) 

CRIMINAL  LAW— lUPBOPER  DISCHAROB  OP 
JURY— ACQUITTAL-DISAQRBIEMENT  OP  JURY 
—DISCHAROB  —  DISCRETION  OF  COURT  —  RE- 
VIEW—CIRCUMSTANTIAL BVIDENCE-TRIAL- 
ARGUHENTS  TO  JURY  —  READING  FROM 
TRANSCRIPT-^NF0RMATI0N-ALLEOATION3~< 
CERTAINTY-STATUTES. 

1.  The  improper  discharge  of  a  jury  in  a 
criminal  case  is  in  effect  qd  acquittal  of  defend- 
ant. 

2.  Ballinger's  Ann.  Codes  &  St.  S  5006,  pro* 
videe  that  u  jury  may  be  discharged  after  they 
hare  been  kept  together  until  it  appears  there 
is  uo  propability  of  their  agreeing.  Held,  that 
the  dlflci-etloo  of  liie  trial  couit  to  discharge  a 
jnry  when  it  appears  there  is  no  probability  of 
en  agreement  is  revisable. 

3.  Ballinger's  Ann.  Codes  &  St.  §  5000,  pro- 
vides that  a  jury  may  be  discharged  after  ^ey 
hare  been  kept  together  until  it  appears  there 
is  uo  probability  of  their  agreeing.  In  a  crim- 
inal ra»e,  the  jury  having  been  out  from  1:40 
|i.  m.  until  9:50  a.  m.,  the  judge  asked  them  if 
they  had  agreed,  and  was  informed  they  had 
stood  one  way  12  hours.  He  then  asked  if 
there  was  any  prospect  of  an  agrecmeut,  and  a 
jui*oT  replied,  "It  seems  not."  Held,  that  It'was 
no  abuse  of  discrRtion  to  disicharge  the  jury. 

4.  On  a  prosecution  for  robbery  the  state  was 
permitted  to  introduce  a  short  piece  of  garden 
hose  hlled  with  sand,  found  the  morning  after 
the  assault  near  the  scene  of  the  crime,  and  in 
the  direction  the  assailant  fled.  The  assailant 
was  unknown  to  prosecutor,  and  the  eridence 
showed  that  defendant  was  in  the  ricinity  at 
the  time  of  the  crime,  and  that  the  piece  of 
hose  had  been  cut  from  a  garden  hose  near  by, 
and  the  wound  on  prosecutor's  bead  was  such 
as  might  hare  been  made  by  a  blow  with  the 
piece  of  hose.  The  hose,  however,  was  not 
traced  to  the  possession  of  accused.  Held,  that 
the  piece  of  hose  was  properly  admitted  as  a 
L-ircumKtance  in  the  case. 

G.  On  a  criminal  prosecution  it  was  not  error 
for  the  proi^cutiug  attorney  to  read  to  the  jury 
from  the  reporter  s  transcript  a  portion  of  the 
testimony  of  a  witness. 

0.  The  range  of  the  argument  of  counsel  rests 
largehr  in  the  discretion  of  the  trial  judge. 

7.  The  appellate  court  will  not  reverse  be- 
cause of  arguments  of  connsel  unlefis  the  dis- 
cretion of  the  trial  court  as  to  the  range  of 
argument  has  been  abused. 

8.  The  minutes  of  the  trial  court  on  a  crim- 
inal prosecution  showed  accused  present  when 
trial  commenced,  that  after  an  adjournment  the 
court  opened  "with  all  present,"  and  that  ac- 
cused was  present  when  sentence  was  pro- 
nounced. Held,  that  it  would  be  presumed  that 
accused  was  present  during  the  entire  trial. 


1 S.  Bm  Criminal  Law,  toI.  li,  Crat.  Dig.  I  IMt. 


9.  That,  In  an  Informatlou,  the  superior  court 
of  the  county  is  described  as  the  superior  court 
of  the  state.  Is  of  no  avail  to  defendant. 

10.  Ballinger*B  Ann.  Codes  &  St.  I  7067,  pro- 
vides that  an  assault  with  intent  to  commit 
murder,  etc.,  shall  subject  the  offender  to  im- 
prisonment. An  information  charsed  defend-- 
nut  with  "assault  to  commit  felonj'. '  The  par- 
ticular felony  was  not  named  in  that  part  of 
the  information,  but  following  were  facts  which 
showed  the  felony  to  be  robbery.  Held,  that  in 
view  of  the  liberal  provisions  of  sections  6850, 
6851,  relative  to  indictments  and  informations, 
the  information  was  not  insufficient. 

Appeal  from  superior  court,  Snobomteh  coun- 
ty; John  C.  Denney,  Judge. 

Edward  Costello  was  convicted  of  assault 
with  Intent  to  rob,  and  he  appeals.  Affirmed. 

Jamea  Taylor  Rogers,  for  appellant.  J.  B. 
Horan,  toe  the  State. 

MOUNT,  J.  Appellant  and  one  F.  J.  Fen- 
ton  wm  charged  In  the  coturt  below  with  the 
crime  of  assault  with  Intent  to  rob  (me  Os- 
car Combs.  Appellant  demanded  a  separate 
trial,  which  was  granted  him.  At  the  first 
trial  the  Jury  disagreed,  and  were  discharged. 
Upon  a  retrial  -appellant  was  couTlcted,  and 
from  the  Judgment  and  sentence  Oils  appeal 
Is  taken. 

1.  When  ttie  case  was  called  for  retrial  the 
def^dant  offered  a  plea  of  once  In  Jeopardy, 
basing  this  plea  upon  the  fact  that  the  court 
had  erroneously  discharged  the  Jury  In  the 
former  trial.  The  court  denied  this  plea. 
This  ruling  Is  assigned  as  error.  It  appears 
from  the  record  of  the  first  trial  that  the 
Jury  retired  to  consider  their  verdict  on  Tues- 
day, November  19th,  at  1:40  p.  m.  There- 
after, on  Wednesday,  November  20th,  tt  9:00 
a.  m.,  the  Jary  was  called  into -court,  where- 
upon the  following  proceedings  were  had; 
The  Judge,  addressing  the  Jury,  said,  "Gentle- 
men, have  you  agreed  upon  a  Tcirdlct?"  To 
which  Joror  Coe  rolled,  "No."  The  Judge 
then  said,  "Is  there  any  prospect  of  an  agree- 
ment?**  To  which  Juror  Coe  answered,  "It 
seems  not,"  and  another  Jnror  added,  "We 
have  stood  cme  way  for  twelve  hours."  The 
court  thereupon  discharged  the  Jury.  No  ob- 
jection was  nmde  thereto.  The  clerk  made 
the  following,  entry  in  his  Journal:  "Jnry 
brought  hito  court  room  after  being  out  all 
night  without  having  reached  a  verdict,  was 
discharged  from  further  consideration  of  the 
case,  and  discharged  for  the  day."  It  Is  no 
doubt  the  rule  that  an  improper  discharge  of 
a  Jury  Is  in  effect  an  acquittal  of  a  defendant 
on  trial  charged  with  a  crime.  1  BIsh.  New 
Cr.  Law,  U  992-l6l3;  1  Blsh.  Cr.  Proc.  I 
821;  State  t.  Hubbell,  IS  Wash.  482,  61  Pac. 
1039.  It  la  necessary  to  consld^,  therefore, 
whether  or  not  the  discharge  of  the  Jury  un- 
der the  circumstances  In  this  case  was  proper. 

The  statute  provides  (section  G006,  Ballin- 
ger's Ann.  Codes  &  St.),  "The  Jury  may  be 
dlschai^ed  by  the  court  *  *  *  by  consent 
of  both  parties,  <x  after  Ihey  hare  been  kept 
together  until  it  satisfactorily  appears  that 
there  Is  na  probability  of  their  agreeing.**  By 
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this  sectltm  Che  lower  conrt  la  invested  witli 
a  discretion  to  discharge  a  jury  after  it  lias 
been  kept  together  until  It  satisfactorily  ap- 
pears that  there  la  no  probability  of  their 
agreeing.  This  discretion  must  be  based  upon 
Btibstantlal  grounds,  and  Is  subject  to  review 
like  any  other  legal  discretion.  It  appears 
bere  that  the  Jury  had  been  considering  the 
case  for  more  than  19  hours,  and,  when  asked 
by  the  court  U  there  \vas  any  prospect  for 
an  agreement,  answered,  "It  seems  not,"  and 
stated,  "We  liave  stood  one  way  for  twelve 
hours."  While  In  the  question  put  by  the 
court  the  word  "probability"  Is  not  used,  still 
we  think  the  question  and  the  answer  clearly 
indicate  that  there  was  no  reasonable  prob- 
ability of  an  agreement,  and  that,  under  the 
conditions  existing,  the  court  did  not  abuse 
his  discretion  in  discharging  the  Jury.  In 
Penn  v.  State,  36  Tex.  Cr.  R.  140.  35  S.  W. 
973,  it  was  said:  "It  is  within  the  discretion 
of  the  court  to  discharge  the  Jury  and  put 
an  end  to  the  trial,  and  the  case  will  not  be 
reversed  on  account  of  the  action  of  the  court 
In  this  regard  unless  there  is  a  clear  abuse 
of  discretion."  In  the  case  of  People  v.  Good- 
v/in,  IS  Johns.  187,  9  Am.  Dec.  203,  the  court 
said:  "I  am  of  the  opinion  that  although 
the  power  of  dlscbarghag  a  Jury  Is  a  delicate 
and  highly  Important  trust,  yet  that  It  does 
exist  In  cases  of  extreme  and  absolute  neces- 
sity, and  tbat  It  may  be  exercised  without 
operating  as  an  acquittal  of  the  defendant; 
that  It  extends  as  well  to  felonies  as  misde- 
meanors; and  that  It  exists,  and  may  dis- 
creetly be  exercised,  in  cases  where  the  Jury, 
from  the  length  of  time  they  have  been  con- 
sidering a  cause,  and  their  Inability  to  agree, 
may  be  fairly  presumed  as  never  likely  to 
agree,  unless  compelled  so  to  do  from  the 
pressing  calls  of  famine  or  bodily  exhaustion." 
In  Logan  v.  U.  S.,  U4  U.  S.  263,  12  Sup. 
Ct  617,  36  L.  Ed.  429,  the  court  says:  "The 
plea  of  former  Jeopardy  was  rightly  held  bad. 
It  averred  that  the  discharge  of  Uie  Jury  at 
the  former  trial  without  the  defendants'  con- 
sent was  by  the  court,  of  Its  mutton,  and  after 
the  Jury,  having  been  in  retirement  to  con- 
sider their  verdict  for  forty  hour's,  had  an- 
nounced In  open  court  that  they  were  unable 
to  agree  as  to  these  defendants.  The  further 
averment  that  'there  existed  In  law  or  fact 
no  emergency  or  hurry  for  the  discharge  of 
said  Jury,  nor  was  said  discharge  demanded 
for  the  ends  of  public  Justice,'  Is  an  allega- 
tion, not  so  much  of  specific  and  traversable 
fact,  as  an  inference  and  opinion,  which  can- 
not control  the  effect  of  the  -facts  previously 
alleged.  Upon  those  facts,  whether  the  dis- 
charge of  the  Jury  was  manifestly  necessary, 
in  order  to  prevent  a  defeat  of  the  ends  of 
public  Justice,  was  a  question  to  be  finally  de- 
cided by  the  presiding  Judge  In  the  sound  ex- 
ercise of  bis  discretion."  See,  also,  Whart.  Cr. 
PI.  &  Prac.  8  499  et  seq.;  U.  8.  v.  Perez,  9 
Wheat.  579,  6  L.  Ed.  165;  People  v.  Shotwell. 
27  Cal,  394;  In  re  Allison,  13  Ckilo.  6^,  22 
Pac  820,  10  L.  B.  A.  780,  10  Am.  St  Rep. 


224;  WlUlford  v.  State,  23  Ga.  1;  Lorett  T. 
State.  SO  Ga.  255,  4  S.  K.  912;  Jones  r.  Com^ 
8C  Va.  740,  10  8.  E.  1004. 

2.  During  the  trial  the  court  permitted  the 
{H-osecutor  to  introduce  in  evidence  a  short 
piece  of  garden  hose  which  was  filled  with 
sand,  and  which  was  found  the  next  morning 
after  the  alleged  assault  near  where  the  .as- 
sault occurred,  and  In  the  direction  the  as- 
sailant had  fled  Immediately  after  the  assault. 
This  evidence  was  objected  to  because  the 
piece  of  hose  was  not  traced  to  the  possessioa 
of  the  defendant.  The  person  who  c<Mnmit- 
ted  the  assault  was  unknown  to  the  prosecut- 
ing witness,  and  was  not  seen  by  him,  and 
no  one  testified  to  seeing  the  defendant  with 
this  piece  of  hose.  The  only  evidence  con- 
necting defendant  with  the  crime  was  dr- 
cunistantlal.  The  evidence  shows  that  the 
defendant,  at  about  the  time  the  crime  was 
committed,  was  in  the  Immediate  Tlcinlty, 
that  this  piece  of  hose,  sometime  during  the 
night  on  which  the  crime  waa  committed, 
was  cut  from  a  garden  hose  hanging  on  a 
fence  near  by,  and  that  the  wound  on  the 
head  of  the  prosecuting  witness  was  such  a 
wound  as  would  be  made  by  a  blow  from 
such  an  biBtrument.  We  think  the  evidence 
was  pr  per  to  go  to  the  Jury  as  a  drcnm- 
stance  In  the  case.  ■ 

3.  While  the  defendant's  attorney  was  mak- 
ing his  argument  to  the  Jury  he  quoted  from 
the  evidence  of  one  of  the  witnesses.  In  r»* 
ply  to  this  argument  the  prosecuting  attonuT 
read  the  direct  testimony  of  this  witness 
from  the  reporter's .  transcript  thereof,  but 
refused,  upon  request  of  defendant's  attor- 
ney, to  read  the  cross-examination.  Elrror  la 
assigned— First,  that  the  prosecuting  attoi^ 
ney  was  permitted  to  read  any  of  the  erl- 
deuce  from  the  reporter's  notes;  and,  sec- 
ond, that  he  should  be  permitted  to  read  only 
a  part  thereof.  The  range  of  the  argument 
of  counsel  rests  largely  In  the  discretion  of 
the  trial  Judge.  Unless  this  discretion  Is 
abused  to  the  prejudice  of  a  dtfendant;  an 
appellate  court  will  not  reverse  a  case  for 
this  reason  alone.  Ohezum  v.  Parker,  19 
Wash.  645,  54  Pac.  22;  State  v.  Biklen.  11 
Wash.  417,  44  Pac.  889.  The  prosecutbig  at* 
torney  has  a  right  to  quote  the  evldmce,  ur 
any  part  of  it,  to  the  Jury,  and  whetha*  he 
quotes  it  from  his  own  memory  or  from  notes 
he  has  made,  or  from  notes  or  a  transcript 
made  for  him,  can  make  no  difference  so  long 
as  it  is  quoted  correctly.  There  Is  no  con- 
tention in  this  case  that  the  evidence  read 
by  the  prosecuting  attorney  was  not  the  evi- 
dence of  the  witness.  No  prejudice,  there- 
fore, could  result 

4.  It  is  next  claimed  that  appellant  Is  eotl- 
tied  to  a  new  trial  because  the  minutes  of 
the  clerk  do  not  show  that  the  defendant 
was  present  at  the  trial  at  all  times.  The 
minutes,  however,  do  show  that  the  defmd- 
ant  was  present  at  the  beginning  of  the  trial, 
and  also  at  the  time  the  sentence  was  pro- 
nounced.  They  further  show,  after  an  ad- 
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joununent,  Dpon  reconrenlng,  as  follows: 
"Court  opened  wltb  Judge  Denny  on  the 
bench  and  Jury  In  cbarge  of  baillflT  and  all 
prcsect"  There  la  no  showing,  nor  is  it 
■claimed,  that  the  defendant  was  not  present 
in  court  at  ^11  times  during  the  trial.  While 
it  is  nndoubtedly  the  rule  that  a  defendant 
■charged  with  a  felony  must  be  present  at  all 
times  during  the  trial,  and  that  this  fact 
stwuld  appear  afflrmatlvely  upon  the  record, 
yet,  where  it  appears  that  the  defendant  Is 
present  at  the  beginning  ctf  the  trial,  the  pre- 
sumption must  follow  that  he  was  present 
during  the  remainder  of  the  trial  unless  It 
appears  othei-wiBe  by  an  afllrmatiTe  sliowlog. 
Grimm  T.  People,  14  Mich.  300;  Padfield  t. 
People,  146  III.  660,  35  N.  E.  439;  Schlrmer 
V.  People,  33  lU.  276;  State  t.  CkiUlns,  33  La. 
Ann.  152;  State  v.  Cox,  33  La.  Ann.  1050; 
Jeffries  r.  Com.,  12  Alien,  145;  State  T.  By- 
an.  13  Minn.  370;  State  v.  Lewis,  09  Mo.  021; 
State  T.  Yerger,  86  Mo.  33. 

It  is  contended  that  the  court  erred  in  not 
arresting  judgment  for  the  reasons  (1)  of  in- 
formalities in  the  Judgment;  (2)  because  the 
superior  court  is  described  as  a  superior 
«ourt  of  the  state,  when  It  la  a  superior  court 
■of  a  county;  and  (3)  because  there  la  no  law 
defining  an  assault  with  "Intent  to  commit  a 
felony."  The  first  two  of  these  grounds  are 
entirely  without  merit.  As  to  the  third  the 
charging  part  of  the  Information  is  ae  fol- 
lows: "Comes  now  H.  D.  Cooley,  •  •  • 
and  by  this,  his  information,  accuses  F.  J. 
Fenton  and  Edward  Costello  of  the  crime  of 
assault  with  intent  to  commit  a  felony,  com- 
mitted as  follows,  to  wit:  That  In  the  county 
•of  Snohomish  and  state  of  Washington  on  the 
19th  day  of  October.  1901.  the  said  F.  J.  Fen- 
ton and  Edward  Oostello,  in  and  upon  the 
person  of  one  Oscar  Combs,  unlawfully  and 
feloniously  did  make  an  assault,  with  Intent 
then  and  there,  unlawfully  and  feloniously, 
by  Tltdence  and  putting  in  fear,  from  the 
person  of  blm,  the  said  Oscar  Combs,  the 
moneys,  goods,  and  chattels  of  the  said  Os- 
■car  Gombs  to  take,  steal,  and  carry  away, 
-contrary  to  the  form  of  th«  statute  In  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Washing- 
ton." The  statute  (Ballinger's  Ann.  Codes  & 
St.),  at  section  70o7,  provides,  "An  assault 
with  aa  intent  to  commit  murder,  rape,  the 
infamous  crime  against  natnre,  mayhem,  rob- 
bery, or  grand  larceny  shall  subject  the  of- 
fender to  Imprisonment,"  etc.  The  Informa- 
tion charges  the  defendant  with  the  crime  of 
"assault  witli  intent  to  commit  a  felony." 
The  particular  felony  is  not  named  in  that 
part  of  the  Information,  bat,  immediately  fol- 
lowing, the  facts  are  stated  which  show  the 
feltmy  to  be  robbery.  The  defendant  could 
not  have  been  misled  as  to  the  paiticular  fel- 
ony which  was  clearly  charged  against  him. 
Under  the  very  liberal  provision  of  sections 
6850  and  6851  the  Information  was  sufilcient. 
We  find  so  error  la  tlie  record.  The  Judg- 
ment is  affirmed. 


BBAVIS,  o;  X,  and  WHITE,  HADLEY, 
FULI^BTON,  ANDERS,  and  DUNBAR,  JJ., 
concur. 


(2>  Wub.  S17) 

STATE  ex  reL  8TRATT0N.  Atty.  Gen.,  v. 

TALLMAN.  Judge. 
(Snproue  Court  of  Washington.  Aug.  6.  1902.) 

UANDAUVB— BBUBDY  BT  APPBAIf-STATUtSS. 

1.  Extruordiaary  writs  will  not  issue  from 
the  Bupt-enie  court  when  there  Is  an  adequate 
remedy  by  aptwai, 

2.2  BalHQger's  Ann.  Codes  &  St  S  C500, 
•subd.  6,  gives  an  appeal  from  any  order  affect- 
iag  a  substantial  right  in  a  civil  proceeding 
which  (1)  determines  the  proceeding  and  pre- 
vents a  final  judgment,  or  (2)  disc<Hitinues  the 
action.  state,  claiming  that  the  estate  of 
an  Intestate  had  escheated  to  the  state,  filed  in 
the  probate  court  a  petition  asking  that  the 
probate  of  an  alleged  will  be  revoked,  and  the 
pro|>0Dont  of  such  will  and  the  administrator 
be  cited  to  show  cause.  The  petition  was  de- 
nied, and  the  state  sought  by  mandamus  to  com- 
pel the  issuunoe  of  citation  and  bearing  of  con- 
test. Held,  that  tuandamuB  would  not  lie,  as 
there  was  a  remedy  by  appeal,  inasmuch  as 
the  order  determined  a  proceeding  and  dis- 
continued the  same. 

Mandamus  by  the  state,  on  the  relation  of 
W.  B.  Stratton,  as  attorn^  general,  to  com- 
pel Boyd  J.  Tallman,  one  of  the  Judges  of  the 
superior  court  for  King  county,  to  Issue  a  clta- 
tlcn  in  and  bear  a  contest  of  the  will  of  John 
Sullivan,  deceased.   Writ  denied. 

W,  B.  Stratton,  E.  W.  Ross,  and  0.  O.  Dal- 
ton,  for  relator.  Pratt  &  Riddle  and  J.  W. 
RoUnson,  for  respondeut. 

PEB  CURIAM.  This  is  an  original  appU- 
cation  In  this  court  for  a  writ  of  mandamus 
directed  to  the  superior  court  of  King  county 
and  to  the  Honorable  Boyd  J.  Tallman,  one 
of  the  Judges  thereof.  The  affidavit  In  sup- 
port of  the  application  states  in  substance  that 
on  the  26th  day  of  September,  1900,  one  John 
Sullivan,  being  then  a  resident  of  .King  coun- 
ty, died,  leaving  real  and  personal  property  of 
the  value  of -a  half  million  dollars;  that  there- 
after It  was  found  by  said  court  that  said 
Sulivan  died  Intestate  and  without  heirs,  and 
one  Terence  O'Brien  was  appointed  adminis- 
trate of  his  estate;  that  thereafter  one  Marie 
Carrau  caused  to  be  filed  in  said  court  a  writ- 
ten document  purporting  to  be  a  nuncupative 
wlU  of  said  Sullivan,  and  such  proceedings 
were  had  that  an  order  was  made  by  said 
court  admitting  said  alleged  will  to  probate; 
that  thereafter  the  state  of  Washington  filed 
in  said  probate  cause  a  written  petition  con- 
testing said  will,  and  praying  that  the  pro- 
bate thereof  be  revoked  and  set  aside,  and, 
further,  that  a  citation  should  issue  requiring 
said  Ma^e  Carrau  and  said  Terence  O'Brien 
to  appear  before  said  court  to  show  cause 
why  said  petition  should  not  be  granted  (the 
basis  of  said  petition  In  behalf  of  the  state  be- 
ing the  alleged  fact  that  the  deceased  died  in- 
testate, leaving  no  heirs  or  next  of  kin,  and 


1 1.  a«e  Uaadamos,  vol.  13,  Gent.  Dig.  I  I, 
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tbat  his  estate  has  cKbeated  to  the  state); 
tbat  afterwai-ds  the  said  state  of  Washington 
mort.'d  the  court  for  an  order  directloe  cita- 
tion to  issue  as  prayed  tn  Its  said  petition,  but 
that  the  respondent  by  written  order  refused 
to  Issue  such  cltati<m,  the  order  being  as  fol- 
lows: "The  above-entitled  matter  coming  on 
regularly  to  be  heard  in  open  court  this  11th 
day  of  September,  1901,  on  the  petition  of  the 
attorney  general  of  the  state  of  Washington, 
for  and  on  the  part  of  the  state  of  Washing- 
ton, heretofore  filed  In  said  matter,  to  wit,  on 
the  20th  day  of  June,  1901.  contesting  the 
nuncupatlTe  will  of  John  Sullivan,  deceased, 
as  probated  In  this  court,  and  making  objec- 
tlws  and  exceptions  to  said  nuncupative  will, 
and  praylng'that  the  probate  of  said  nuncapa- 
tlve  will  be  revoked,  set  aside,  and  held  for 
nanght,  and  be  dedored  by  this  court  to  b» 
void  and  without  authority  at  law.  The  said 
state  of  Washington  and  its  attorney  general 
being  represented  by  C.  0.  Dalton,  assistant 
attorney  general,  and  the  said  Marie  Carran 
by  her  attwney,  W.  F.  Uasrs,  and  the  said 
administrator  by  his  attorneys,  Messrs.  Pratt 
A  Ulddla  The  attorney  general  at  this  time 
moving  the  comrt  tm  an  ord«  directing  the 
derk  of  this  court  to  Issue  s  citation,  as 
prayed  for  Is  said  petitiwi.  to  the  said  Ter- 
ence O'Brien  and  Marie  Oarrau,  requiring 
them  to  appear  before  this  court  on  a  day 
therein  to  be  specified  to  show  cause  why  said 
petition  should  not  be  granted.  Thereupon 
the  said  Motle  Carran  objected  to  the  grant- 
ing of  said  motion-  for  the  reason  that  the 
atate  of  Washington  was  not  the  next  of  kin 
to  said  deceased,  nor  interested  In  bis  said 
estate,  and  tboefore  bad  no  standing  In  thla 
court  and  therefore  no  right  to  file  said  peti- 
tion, or  to  make  said  motion  or  appear  in  said 
matter,  and  further  objected  to  the  state  be- 
ing heard  to  ol^ect  to  the  distribution  for  the 
teason  that  one  year  baa  not  expired  since 
the  will  was  probated,  in  which  heirs  might 
appear  to  contest  the  will  and  claim  owner- 
ship. And  the  court,  having  listened  to  argu- 
ment for  and  against  said  objection,  and  be- 
tog  fully  advised  in  the  premises,  and  having 
duly  considered  the  same,  does  now  sustain 
sold  objection,  and  adjudge  that  the  steto  of 
Washington  has  no  right  at  this  time  to  make 
said  petiticm  contesting  said  will,  and  file 
the  same  or  appear  In  said  matter,  and  is  not 
a  proper  party  to  appear  In  said  probate  pro- 
ceeding to  contest  said  will,  or  tor  any  pnr> 
pose  whatever,  and  the  court  does  now  refuse 
to  consider  said  petition,  and  that  said  peti- 
tion be  strtcka  from  the  files."  The  aflldO' 
vlt  tiuther  alleges  that  said  superior  court 
and  the  respondent  as  judge  thereof,  will, 
unless  otherwise  directed  by  tbis  court  pro- 
ceed with  the  admtoistration  and  distribution 
et  said  estate,  Ignoring  said  contest  on  be- 
half of  the  state,  and  denying  the  state  any 
right  to  contest  said  alleged  will  For  tbe 
foregoing  reasons  this  court  Is  asked  to  issue 
a  peremptory  writ  of  mandate,  directed  to  the 
wspntirisiit  OS  Jndgs  at  sold  superior  court. 


commanding  hira  to  Immediately  direct  the 
clerk  of  said  court  to  issue  said  dtation.  and 
also  commanding  respondent  to  immediately 
proceed  to  hear  said  contest  and  that  be  shall 
permit  tbe  stote  of  Washington,  by  its  attor- 
ney general,  to  appear  in  said  proceeding  and 
litigate  and  establish  Ite  rights  In  said  estnte. 
Tbe  answer  of  respondent  stetes  that  a  large 
number  of  persons  claiming  to  be  next  of  kin 
and  Boie  heirs  at  law  of  said  deceased  have 
filed  petitions  contesting  tbe  validity  of  sold 
nuncupative  will,  and  ttat  the  some  are  as  yet 
tmdetermlned;  that  In  at  least  one  at  mSA 
conteste  the  Issues  are  made  uPk  and  It  Is 
ready  for  triaL  Demurrers  were  Interposed  to 
both  the  petition  and  answer,  and  all  qnes- 
tlcms  raised  were  submitted  together  upon  ths 
briefs  of  counsel,  and  without  oral  a^umeot 
A  number  of  questions  are  discussed  tn  die 
twiefs  of  the  respective  oounsd  relating  to  the 
power  of  12ie  attorn^  general  to  appear  la 
behalf  of  the  state  In  such  a  proceeding  as 
that  instituted  In  the  superior  court  ftud  also 
as  to  tbe  right  the  stete  to  appear  bj  any 
one  In  such  a  proceeding.  It  is  cootended  by 
respondent  that  tbe  right  of  the  stete  to  assert 
control  of  property  alleged  to  have  escbested 
is  not  an  active,  but  a  passive,  right  and  Oiat 
wblle  tbe  proper  probate  court  Is  ragoged  In 
determining  the  legal  dlsp<»ltIon  to  be  made 
OS  the  property  the  stete  has  no  i^t  to  Into^ 
fere,  but  tbat  the  assntlon  of  the  state's  dalm 
becomes  active  when  it  has  been  lawfully  de> 
termined  that  time  are  nelfiber  faelrs  nor  lega- 
tees. Tbe  exsmlnatlon  of  these  questloDs  would 
Involve  extended  discuBsion,  and  It  Is  nmwces- 
sary  to  pass  upon  tiiem  here,  fior  the  reason 
tbat  we  think  the  relator  has  a  remedy  at 
Ifiw  by  appeal.  Subdivision  8,  |  6500,  2  Bol- 
linger's Ann.  Codes  &  St,  jirorldes  for  an  ap- 
peal as  follows:  **From  any  order  affecting  a 
substantial  right  to  a  dvll  action  or  proceed- 
ing, which  eltbcr,  <1)  to  efTect  determines  tbe 
action  or  proceeding  and  prevente  a  final  judg- 
ment therein;  or  (2)  discontinues  tbe  actkm. 
«  •  •»  The  petlUon  filed  by  the  relator  to 
tbe  superior  court  was  the  eommenonneot  of 
a  civil  proceeding.  The  order  entered  hgr  the 
court  had  the  effect  to  determine  the  prooeed- 
tog  In  the  superior  court  so  as  to  prevent  a 
final  judgment  therein,  and  thus  come  wlttln 
the  provision  numbered  1  of  said  snbdivtaloii 
e.  It  also  had  the  effect  to  dtseontlniie  the 
proceeding,  and  therefore  csme  slso  wltUn 
the  provision  mimbered  2  of  the  same  sabdlTl- 
rion.  It  has  been  repeatedly  held  by  dds 
court  that  extraordinary  writs  will  not  Issne 
from  this  court  when  there  Is  on  adequate 
remedy  by  appeal  For  this  reason  the  wilt 
sought  here  li  denied. 

'      ■  (9  Wuh.  M3> 

DAVIS  V.  FOSTEB.* 
(Supreme  Court  oC  WashingtMk   Aa»  9, 

1902.) 

IN80LTBNTS— RECEIVER— PRKrBRRBD  CLAIM. 

1.  Where,  at  the  time  a  m-eiver  In  ImolTCB* 
cy  wu  appointed,  the  Itutolveat  was  ladebtot 

^  Rehwrlos  daoM  Octobw  1  IMH 
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to  one  for  getting  out  logs,  for  which  indebted- 
uetis  the  latter  might  have  filed  a  lien  on  the 
logs,  80  as  to  make  his  claim  a  preferred  one, 
he  u  entitled  to  have  his  claim  -allowed  as  a 
preferred  one. 

2.  Where  one  having  a  claim  against  an  in- 
solvent for  getting  out  logs,  after  the  appoint- 
ment of  a  receiver  of  the  insolvent,  was  ad- 
vised by  the  judge  of  the  court  in  which  the 
iusolvency  proceedings  were  had  that  he  need 
not  tile  a  Hen  on  the  logs,  as  his  claim  would 
be  preferred,  the  iiiformal  conduct  of  the  judge 
would  not  defeat  the  claimaiit's  right  to  his 
preference. 

Appeal  from  superior  court,  ^nraratoa  coun- 
tji  Mason  Irwtn,  Judge. 

Action  bj  Ij.  3.  Darla  agalust  W.  J.  Foster 
as  receiver  of  the  Seatco  Manufacturing  Com- 
pany. Prom  a  judgment  for  plalntltf,  defend- 
ant appeals.  Affirmed, 

Hudson  &  Holt,  for  appellant  JT.  W.  Rob- 
inson, for  respondent 

PER  CURIAM.  The  respondent  in  March. 
1800,  catered  into  a  contract  with  the  Seatco 
Manufacturing  Company,  a  corporation  en- 
gaged In  the  sawmill  business,  by  the  terms 
of  which  be  undertook  to  cut  into  saw  logs 
and  put  Into  the  Skookumchuch  river  certain 
snw  timber  owned  by  the  corporation,  then 
standing  upon  lands  owned  by  one  Adolph 
TroUer,  at  prices  named  In  the  contract,  based 
upon  the  length  of  the  logs.  He  immediately 
entered  upon  the  prosecution  of  the  work,  em- 
ploying a  number  of  men  as  helpers,  and  by 
the  31st  of  August  189^.  had  cut  and  put  in- 
to the  stream  some  1,400,000  feet  of  logs.  The 
corporation  had  in  the  meantime  become  in- 
solvent  and  at  the  date  last  named  a  suit  was 
instituted  by  some  of  its  creditors  to  hare  It 
adjudged  Insolvent,  and  a  receiver  appointed 
to  take  chaise  of  ita  business  and  property. 
At  the  institution  of  the  suit  a  temporary  re* 
celver  was  appointed,  which  appointment  was 
made  permanent  off  the  15th  of  Septeml>er 
following,  jifter  due  notice  given,  and  a  bear- 
ing bad  thereon.  In  the  order  appointing  the 
permanent  receiver,  the  court  directed  the  re- 
ceiver to  continue  the  business  of  the  corpora- 
tion; further  ordering,  "as  a  condition  of  the 
appointment  of  a  receiver,"  that  all  claims  toT 
labor  incurred  by  the  corporation  within  10 
mouths  prior  to  the  b^Inntng  of  the  suit  in 
which  the  receiver  was  appointed  be  paid  In 
full,  as  soon  as  practicable,  out  of  the  re- 
ceipts from  tbe  assets  and  earnings  of  the 
plant  of  the  corporation.  Tbe  receiver,  Im- 
mediate^  upon  his  appointment  took  posses- 
sion of  the  logs  cut  by  tbe  respondent,  and  In 
due  time  manufactured  the  same  Into  lumber, 
which  was  afterwards  disposed  of  as  property 
In  the  receiver's  hands  belonging  to  the  insol- 
rent  estate.  At  the  time  of  the  appointment 
of  the  receiver,  tbe  respondent  had  earned 
under  the  contract  some  $2,724.61,  over  and 
above  tbe  amounts  that  bad  been  advanced  to 
him  from  time  to  time  by  the  corporation  dur- 
ing the  progress  of  tbe  work.  He  owed  at 
that  time  |1,100  to  bis  employ^  which 
amount  be  fold  shortly  after  the  appointment 


of  the  receiver.  Prior  to  making  this  pay- 
ment, he  sought  tbe  advice  of  tbe  then  judge 
of  the  superior  court  as  to  his  rights  in  the 
premises.  Inquiring  whether  or  not  it  was  nec- 
essary for  him  to  file  a  lien  upon  the  logs,  in 
order  to  make  his  claim  a  preferred  claim,  or 
whether  his  claim  became  such  by  virtue  of 
the  order  made  by  the  court  in  tbe  appoint- 
ment of  the  permanent  receiver.  The  court 
advised  him  that  his  claim  came  within  tbe 
terms  of  the  order,  and  was  a  preferred  claim, 
which  would  be  paid  by  the  receiver  as  such, 
and  tliat  it  was  his  duty  to  pay  his  employes 
the  several  sums  due  them,  as  a  prerequisite 
to  his  right  to  claim  the  amounts  so  due  them 
from  the  receiver.  Acting  thereon,  the  re- 
spondent paid  the  employes,  as  above  stated, 
and  suffered  the  time  to  elapse  within  which 
a  logger's  lien  was  required  to  be  filed  for 
record  under  the  then  existing  statutes.  In 
this  proceeding  tbe  respondent  sought  to  have 
bis  entire  claim  allowed  as  a  preferred  claim 
against  the  funds  in  tbe  bands  of  the  receiver. 
His  application  was  resisted  by  certain  of 
the  general  creditors,  and,  after  a  bearing,  tbe 
court  allowed  the  claim  as  a  preferred  claim 
for  the  amount  paid  tbe  employfe  only.— $1,- 
100.   The  receiver  appeals. 

We  think  tbe  claim  was  correctly  allowed 
as  a  preferred  claim.  It  Is  elementary  that 
the  rights  of  a  receiver  in  tbe  property  of 
an  insolvent  corporation  as  to  third  parties 
are  not  In  any  respect  superior  to  those  of  the 
corporation  itself,  and  that  be  takes  its  prop- 
erty subject  to  all  existing  equities.  The  re- 
spondent had  a  right  of  lien,  which  he  could 
have  perfected,  and  thus  made  bis  claim  a 
preferred  claim.  It  was  within  the  power  of 
tbe  court  to  recognize  these  rights  at  any 
stage  of  the  proceedings,  and  to  make  such 
orders  as  would  tend  to  lessen  the  costs  of  ad- 
ministering upon  tbe  property,  and  to  best 
preserve  the  estate.  While  the  court's  action 
with  regard  to  this  claim  may  have  been  In- 
formal, it  was  not  prejudicial  to  tbe  estate, 
and  the  injustice  of  now  disallowing  it  is  so 
great  that  mere  informalities  cannot  be  allow- 
ed to  defeat  It 

The  order  wlU  stand  affirmed. 


<29  Vub.  m) 

•    STATE  ex  rel.  BOGEY  r.  NEAL,  Judge, 
et  al. 

(Supreme  Court  of  Washington.    Aug.  11, 
1902.) 

PARTNBRSHIP  ADMINISTRATORS— AUTHOBTTT 
TO  SELL  REALTY— CONDITIONS 
PRHCBDBNT. 
1. 2  Ballinger^a  Aun.  Codes  &  St.  8  6100, 
gives  a  surviving  partner  the  right  to  admin- 
ister the  partnership  estate,  with  power  to  set- 
tle the  partnership  business  generally,  and  to 
pay  or  transfer  the  interest  of  deceased  there- 
in, after  paymoit  of  the  firm  debts,  to  deceas- 
ed's general  administrator ;  such  partnership 
administrator  to  be  subject  to  the  same  lim- 
itations find  liabilities  and  control  of  the  conit 
as  a  general  administrator.  Held,  that  part- 
nership realty  bting  equitably  regarded  as  per- 
sonal estate,  so  for  as  necessary  for  payment 
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of  debti  or  adJaBtmeDt  of  partnership  rights, 
tlie  court  has  jurisdictioa,  wheu  a  sale  la  oec- 
assary  to  a  proper  distribation  of  the  partner- 
ship  estate,  to  order  a  aale  of  auch  realty  by 
the  partnership  administrator,  without  the 
■howing  neceasary  to  authorize  a  sale  of  Indi- 
Tidual  realty  by  a  general  administrator. 

Prohibition  by  tlie  state  of  'A'ashlngton,  on 
relation  of  Eliza  Dewhlrst  Bogey,  against  C 
U.  Keal,  Judge,  and  others.  Writ  denied. 

Sbepard  &  Lytle»  for  relatw.  S.  W.  Starr, 
for  respondeat!. 

MOUNT.  J.  Upon  the  appUcatlon  of  rela- 
tor, a  temporary  writ  of  prohlblton  was  is- 
sued, prohibiting  re^ndenta  from  conflrm- 
tag  a  sale  of  real  estate  sold  under  the  ordar 
of  the  court  commissioner  In  Douglas  county. 
Upon  the  return  day  (rf  the  temporary  writ, 
respondents  appeared,  and  filed  a  return  to 
the  "show  cause"  order,  and  a  brief  in  support 
thereof.  Oliefacts,  as  they  appear  from  the  pe- 
tition and  return  thereto,  are  substantially  as 
follows:  On  the  19th  ^  of  December,  1901. 
George  Dewhlrst.  a  residentof  Douglas  county, 
died  intestate  in  said  county,  leaving  an  estate 
therein  consisting  of  real  and  personal  prop- 
erty, a  portion  of  which  belonged  to  him  in- 
dividually, and  a  pwtlon  belonged  to  a  co- 
partnership, consisting  of  deceased  and  one 
B.  B.  Tyler,  known  as  Tyler  ft  Dewhlrst; 
that  thereafter  E.  B.  Tyler,  the  snrTivlDg 
partner,  upMi  doe  application,  was  appoint- 
ed admlnlstcatw  of  the  partnership  estate, 
and  one  Adam  Thompson  was  duly  appointed 
administrator  of  the  IndiTldtuI  estate;  that 
thereafter  the  administrator  of  the  partner- 
ship estate  filed  a  petition  In  the  superior 
court  of  Douglas  ooonty,  showing  that  the 
personal  estate  of  the  copartnership  of  Tyler 
ft  Dewhlrst  was  of  the  value  of  fl.221.0O.  no 
part  of  which  had  been  sold;  tiiat  the  peti- 
tioner was  nnaUe  at  that  time  to  state  the 
amount  of  the  partnership  debts,  but  that 
the  same  amounted  to  more  tbtai  $350;  that 
the  partnership  real  estate  consisted  of  two 
quarter  sections  of  land,  d^rlblng  them, 
which  were  appraised,  and  were  of  the  value 
of  ^600;  that  the  said  real  property  was 
not  ausceptlhle  of  division,  and  that  in  order 
to  make  a  division  of  the  interests  of  tbe  re- 
spective members  of  the  late  firm,  so  that  the 
affairs  of  tbe  late  partnership  of  Tyler  ft 
Dewhhvt  migbt  be  closed  up.  It  was  necessary 
that  the  whole  at  tiie  real  estate  be  sold. 
Thereafter,  upon  a  hearing,  at  which  the 
above  facts  were  found,  an  order  of  sale  of 
the  real  estate  was  regularly  made,  and  the 
sale  took  place.  It  is  to  prevent  a  confirma- 
tion of  this  sale  that  this  writ  Is  sought  upon 
the  ground  that  the  court  had  no  Jurisdiction 
to  order  the  sale.  This  question  of  Jurisdic- 
tion is  the  only  one  presented  in  tbe  case. 

Section  6190,  2  Ballinger's  Ann.  Codes  ft 
Bt,  provides  that  if  the  surviving  partner 
apply  therefor  within  five  days  from  tiie  fil- 
ing of  an  inventory  by  the  general  admluia- 
tiator.  he  la  entitled  to  the  administration  of 


the  partnership  estate,  "and  Us  powers  and 
duties  extend  to  the  settlement  of  tbe  part- 
nership business  graerally,  and  the  payment 
or  transfer  of  the  interest  of  the  deceased  hi 
the  partnership  prcq;}^y  remaining  after  the 
payment  or  satisfaction  of  the  debts  and  lia- 
bilities of  the  partna*Bhip,  to  the  executor  or 
general  administrator.  •  •  •  In  the  ex- 
ercise of  his  powers  and  the  performance  of 
bis  duties,  the  administrator  of  the  partner- 
ship is  subject  to  the  same  limlutJcms  and 
llablUtiea,  and  control  and  Jurisdiction  of  tbe 
court,  as  a  general  administrator."  This 
statute  do^  not  undertake  to  change  the  rule 
as  to  the  status  of  partnership  real  estate, 
bat  gives  the  surviving  partner  general  pow- 
er over  the  partnership  property  In  tbe  set 
tlemmt  of  the  pertoership  business.  Sodk 
partner  is  subject  to  tbe  same  limitations  and 
liabilities  and  control  by  the  court  as  a  gen- 
eral  administrator.  In  equity  real  propefty 
belonging  to  the  partnership  is  regarded  as 
personal  estate,  so  far  as  the  payment  of 
debts  and  the  adjustment  of  partnership 
rights  are  concerned.  Dupuy  v.  Leaven- 
worth, 17  Cal.  263;  Shanks  v.  Kleto.  104  U. 
S.  18,  20  L.  Ed.  035;  Burchinell  v.  Koon.  S 
Colo.  App.  463,  46  Pac.  932.  Under  this  stot> 
nte,  therefore,  the  administrator  of  tbe  part- 
nership estate  may  sell  and  transfer  the  part- 
nership real  estate,  for  the  purpose  of  paying 
debts  and  adjusting  partoonhip  rl^ta,  by 
the  same  authority  that  he  may  aeU  personal 
property.  It  Is  not  necessary  that  he  make 
the  showing  required  of  a  general  adminfa- 
trator  to  sell  individual  real  estate.  A  show- 
ing that  a  sale  was  necessary  to  pay  debto  or 
to  adjust  partnoiAip  rights  Is  sufficient  In 
this  case  tbe  court  found,  upon  a  hearing  aft- 
er notice,  that  tbe  partoersblp  real  property 
was  not  susceptible  of  division  between  tbe 
surviving  partner  and  the  geneni  administra- 
tor or  the  heirs,  and  that  It  was  necessary  to 
make  a  sale  tb^eof.  In  order  to  make  dfstrl- 
buUon  of  the  partnership  estat&  Under  these 
drcumstances,  the  court  had  Jurisdiction  to 
ordfflT  the  sale.  The  writ  will  ttaercAkra  be 
denied,  with  coats  against  rdator. 

RBAYIS,  a  J.,  and  ANDBR8,  rULLER- 
TON.  WH1TB»  DUNBAB,  and  BADIAX, 

JJ.,  concoc 

(K  Wash,  mt 

POST  T.  CITT  OP  8F0EAN1L 

(Supreme  Court  of  Washington.  Aug.  7,  190ft| 

APPBAL-AFFlRHANaB-JOOQMBNT-FBTI- 
TION  FOR  VACAXICN. 

1.  Where,  after  an  aOirmAiee  <tf  the  trial 
court,  the  appellant  petitlona  In  the  supreme 
court  for  leave  to  petition  the  trial  court  to  ra- 
cste  the  Judgment  on  the  ground,  among  other 
things,  that  the  demand  sued  for  had  beea  paid 
before  suit,  and  It  appears  on  the  showing  that 
justice  demands  an  mTestlgation;  the  petitita 
will  be  granted. 

Application  by  defoidant  fW  leave  to  peti- 
tion for  vacation  of  Judgmeat  atBrmsA  Al- 
lowed. 
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£v>r  opinion  on  affirmance,  aee  68  Pac  371. 

PER  CURIAM.  The  judgment  of  the  court 
below  In  this  cause  having  been  affirmed  by 
this  court,  the  appellant,  by  petition  now  ffied 
here,  aske  leave  to  file  Its  petition  In  the  iiu- 
perlor  coart  to  vacate  the  Judgment,  on  the 
ground  that  the  same  was  wrougfully  obtain- 
ed, Id  that  the  demand  sued  upon  had  long 
before  been  paid  and  satisfied,  together  fvlth 
other  grounds  stated  In  the  petition.  The 
showing  is  such  that  we  believe  the  ends  of 
Justice  demand  that  an  opportunity  shall  be 
given  for  an  investigation  of  the  matters  set 
forth  in  the  petition.  The  prayer  of  the  peti- 
tion is  therefore  granted,  and  leave  is  hereby 
given  appellant  to  file  its  said  petition  In  the 
superior  court,  and  for  that  conrt  to  proceed 
and  hear  the  rame. 


(29  Wash.  3S6) 

WIBHON  V.  GREAT  WESTERN  MIN.  CO. 

(Supreme  Court  of  Washington.   Ang.  8,  1902.) 

CONTRACT  FOR  SERVICES— CONDITION  OF 
PAYMENT. 

1.  One  who  examines  a  mine,  and  makes  a 
report  thereou  tor  the  owner,  under  a  contract 
.that  he  shall  receive  a  certain  amount  therefor 
if  a  sale  is  effected  "by  and  through"  the  re- 
port, cannot  recover  on  evidence  merely  that 
one  to  whom  It  was  furnished,  with  others  of 
a  similar  nature,  became  the  purchaser. 

Appeal  from  superior  court,  Spokane  county; 
William  E.  Richardson,  Judge. 

Action  by  Walter  W.  Wlshon  against  the 
<>reBt  Western  Mining  Company.  Judgment 
for  plaintiff.    Defendant  appeals.  Reversed. 

O.  S.  VoorheeB  and  Reese  H.  Voorhees,  for 
aroellant  Hurls  Baldwtai,  for  respondent 

FULLBRTON,  J.  The  reapcmdeut,  who 
was  plabitlff  below,  brought  this  action  to  re- 
cover the  nun  of  9%600  and  interest,  alleged 
to  be  doe  under  tbe  following  agreemrat: 
'This  agreement,  made  and  entered  Into  this 
2SA  day  of  JTebrnary,  eighteen  hundred  and 
ntaiety-wven  (lf«7>,  between  Walta  W.  Wlah- 
ou,  of  the  city  of  Bnttc^  county  of  Silver 
Bow,  state  of  Utmtana,  the  party  of  the  first 
part,  and  James  B.  Jones  and  Ghas.  E.  Barr, 
of  die  city  of  Spokane,  state  of  WashliMfton, 
for  the  Great  Western  Mining  Co.,  parties  oi 
the  second  part,  wltnessetb:  That  whereas, 
the  said  party  of  the  first  part  la  a  mining 
engines  and  expert,  whose  opinions  and  state- 
ments concerning  mines  and  mining  proper- 
ties Is  of  TBlne,  and  Is  highly  regarded  txy 
those  who  are  purchasing  mines  and  mining 
Iffoperty;  and  whereas,  the  said  parties  of  the 
second  part  are  desirous  of  selling  and  dis- 
posing of  those  certain  mines  and  mining 
property,  of  which  said  parties  of  the  second 
part  are  owners,  hereinafter  described,  and  Is 
desirous  of  employing  the  said  party  of  the 
first  part  In  reporting  on  the  said  property,  so 
as  to  have  his  professional  recommendation  or 
other  report  upon  the  same,  as  the  property 
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may  wanwit:  Now,  therefore,  this  agi^eement 
witnesseth:  That  for  and  in  consideration  <yt 
the*  services  rendered  and  to  be  rendered  by 
the  said  party  of  the  first  part  In  the  side  of 
tbe  said  mines  and  mining  property  which  Is 
now  pending,  or  on  any  sale  or  sales  which 
may  be  made  by  and  through-  tbe  rqrart  upon 
.said  property  by  the  said  party  of  the  first 
part  at  any  time,  or  to  any  person  or  persons 
whomsuerer,  of  the  tireat  Western  group  or 
property,  consisting  of  the  Great  Western 
mhiing  lode  claim  and  the  Golden  Chariot  min- 
ing lode  claim,  situate  at  Rossland,  Trail 
Creek  mining  district.  West  Eootenay  snb- 
dlvlaiou  of  British  Columbia,  and  In  considera- 
tion of  the  report  of  the  said  party  of  the 
first  part,  cr  any  part  of  the  same  report,  or 
any  map,  writing,  prluted  matter,  or  other  rec- 
ommendation or  statement  made  tbe  said 
party  of  the  first  part  for  and  on  account  of 
the  sale,  which  Is  now  pending,  for  the  price 
of  dollars,  or  any  sale  or  sales  herein- 
after to  be  made  by  and  through  the  said  re- 
port, or  any  part  thereof,  of  the  said  prop- 
erty,—the  said  parties  of  the  second  part  cove- 
nant and  agree  to  and  with  the  said  parly  of 
the  first  part  that  th^  will  pay  him,  or  his  heirs 
or  assigns,  the  full  sum  of  twenty-five  hundred 
($2,800)  dtdlars,  to  be  paid  immediately  upon 
the  payment  of  the  purchase  money.  And  It 
is  further  agreed  and  understood  that  the  ex- 
pense Incurred  In  making  the  trip  from  Butte 
CIt?,  Mcmtana,  to  the  said  property  and  re- 
turn, and  during  tbe  examination,  assays, 
maps,  etc.,  by  tbe  party  of  tbe  first  part, 
shall  be  repaid  to  said  party  of  the  first  part 
by  the  said  parties  of  tbe  second  part  at  the 
time  and  times  said  expense  Is  Incurred.  And 
the  said  party  of  the  first  part  promises  and 
agrees  to  and  with  the  said  parties  of  the  sec- 
ond part  that  he  will  use  all  his  professional 
skill,  and  will  make  a  full  and  complete  report 
of  the  said  mines  and  mining  property,  and 
wUl  expert  tbe  same,  and  will  do  all  In  bis 
power  to  bring  about  a  fair  and  honest  sale  of 
the  said  property.  In  witness  whereof,  the 
said  parties  hereto  hare  set  thdr  hands  and 
seals  the  day  and  year  first  above  written. 
W.  W.  Wishon.  [SeaL]  Great  Western  Mln- 
taig  Co.,  by  Jas.  B.  Jcmes,  Cbas.  B.  Barr. 

[Seal.]  Witness:  

From  tbe  record  It  appears  that  the  appel- 
lant Is  a  corporation  organized  nnder  the  laws 
of  this  state,  having  a  board  of  seven  trustees. 
At  the  thne  of  the  execution  of  the  contract 
above  set  out.  It  was,  and  for  stnne  time  prior 
Hiereto  had  been,  the  owner  of  the  mining 
properties  docrlbed  in  the  contract,  which  it 
was  desirous  of  sdlli^,  and  to  that  aid  In- 
dlvldnal  efforts  were  being  made  by  certain  of 
these  trustees  to  find  a  purchaser.  Among 
those  endeavoring  to  sell  the  propmy  was 
James  B.  Jones.  He  was  In  communication 
with  a  person  In  Loudon,  Englaud,  \^io  had. 
just  prior  to  the  date  of  the  contract,  sent 
liim  a  cablegram,  requesting  a  mining  en- 
gineer's report  upon  the  property.  To  procure 
such  a  report,  Jones  communicated  with  the 
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respondeat,  who  met  with  him  and  Ghai'les 
G.  Barr,  who  was  also  a  trastee,  in  the  city 
of  Spokane,  when  the  contract  sued  upon  was 
entered  Into.  It  further  appears  that,  pursu- 
ant to  the  contract,  the  respondent  visited  and 
examined  the  miulug  properties,  and  after- 
wai'ds  made  a  report  thereon,  copies  of  which 
Jonea  forwarded  to  hla  London  Ckirrespondent 
Xo  sale  of  the  properties,  however,  resulted 
therefrom.  Thereafter  the  company  sold  the 
properties  to  the  British  America  cwporatlon. 
This  sale  was  bi-ougtat  about  apparently 
through  the  efforts  of  Jones,  Barr,  and  another 
trustee  by  the  name  of  Warren,  who,  In  the 
negotiations  leading  up  to  the  sale,  furnished, 
for  the  use  and  Information  of  the  persons 
representing  the  purchaser,  copies  of  the  re- 
spondent's report,  with  others  of  a  similar  na- 
ture. The  action  was  tried  before  the  court 
and  a  Jury,  and  resulted  In  a  vo^lct  and 
Judgment  for  the  full  amount  demanded. 

Of  the  errors  assigned  we  shall  notice  but 
one,  namely,  that  the  evidence  is  tnsufflclcnt 
to  Justify  the  verdict  The  respondent  bases 
his  right  to  recover  upon  the  grounds  of  ratifi- 
cation and  estoppel.  It  Is  not  claimed  that 
Jones  and  Barr  had  precedent  authority  from 
the  corporation  to  enter  into  the  contract  sued 
upon  In  its  behalf,  nor  Is  U  contended  that 
they  had,  of  themselves,  or  In  connection  with 
trustee  Warren,  authority  to  enter  into  a  con- 
tract on  behalf  of  the  corporation  for  .the  sale 
of  the  mining  property.  But  It  is  said  that 
the  evidence  shows  that  a  nCiaJorlty  of  the 
trustees  of  the  corporation  had  knowledge, 
prior  to  the  sale  of  the  mine,  that  the  contract 
Itnd  been  entered  Into,  and  the  report  made  In 
pursuance  thereof,  and  that  they  suffered  and 
permitted  cotain  of  the  trustees  to  use  the  re- 
port in  effecting  a  sale  of  the  mine,  of  which 
the  corporation  received  the  benefits;  and  that 
these  acts  amount  to  a  ratification,  and  estop 
the  corporation  from  asserting  that  the  act 
was  unauthorized.  If  the  evidence  Justified 
the  conclusion  here  drawn  from  it,  which  we 
think  can  be  fah'Iy  doubted.  It  seems  to  us 
that  it  falls  short  of  making  a  case  under  the 
terms  of  the  contract.  The  contract  provides 
that  the  sum  named  therein  is  to  be  paid  only 
In  case  a  sale  is  effected  "by  and  through" 
the  report  to  be  made  in  pursuance  thereof. 
This  means,  if  meaning  is  to  be  given  to  it 
at  all,  that  the  report  must  be  the  moving 
cause  In  effecting  a  sale  of  the  property.  So 
far  from  showing  this,  the  evidence  falls  to 
show  that  the  report  aided  In  the  sMghtest  de- 
gree In  eftecting  the  sale.  Indeed,  the  ugent 
who  represented  the  purchaser,  and  the  only 
person  who  testified  for  the  respondent  on  the 
subject,  remembered  the  fact  that  the  report 
liad  been  submitted  to  blm  only  because  he 
found  it  among  bis  papers  at  the  time  of  his 
examination.  This  is  not  enough.  The  proofs 
flhould  show  tliat  the  report  aided  in  some  de- 
gree tn  the  sale  of  the  property,  and  without 
such  pro.ifs  the  respondent  cannot  recover, 
even  though  It  Ik  sliown  that  the  contract  was 
the  contract  of  the  appellant   The  Judgment 


!■  reversed,  and  the  cause  remanded.  vMi  In- 
structions to  dismiss  the  action. 

REAVIS.  C.  J.,  and  MOUNT,  ANDEKS. 
HAOLEl%  WHITB,  and  DUNBAB.  JJ^  con- 
cur. 


(29  Wuh.  3Sn 

STATE  ex  rel.  JACKSON  v.  SING  GOUK- 
TY  et  aL 

(Supreme  Conrt  of  Washington.  Aug.  8, 1902.) 

COUNTIES  —  OPERATION  AND  MAINTENANCE 
OF  PERRIES  ~  STATUTORY  AUTHORITY  — 
LEASE  TO  PRIVATE  PARTIBB-tJUDICIAL.  RB- 
VIBW  —  STATUTORY  REQUIREMENTS  —  COU- 
PETITIVE  BIDDINQ. 

1.  Under  Sess.  l-aws  1899,  p.  39,  authorixins 
counties  to  operate  and  "maintain"  ferries 
across  uofordable  streams,  etc.,  a  county  may 
lease  a  ferry  owned  by  it  to  private  individn- 

2.  A  lense  of  a  ferry  by  a  coanty  to  private 
individuals,  being  within  the  scope  of  the  coun- 
ty's iiowers,  under  Sess.  I^aws  1899,  p.  39,  au- 
thorizing it  to  maintain  ferries,  the  act  of  the 
county  in  mnkiog  such  lease  is  not  subject  to 
review  by  the  courts,  unless  there  is  a  grosa 
abuse  of  power,  practically  amounting  to  fraud. 

8.  Under  Bess.  Laws  1899,  p.  39,  authoroins 
counties  to  operate  and  maintain  ferries  across 
nil  ford  able  streams,  etc.,  "by  and  under  the 
direction  and  control  of  the  board  of  coanty 
commissioners,  and  as  such  board  shall  by  res- 
olQtioQ  d'etermine,"  a  county  is  not  prohibited 
from  leasing  a  ferry  to  private  individuals,  but 
is  merely  restricted  from  leaving  the  rates  of 
toll  and  the  number  of  trips  a  day  optional  with 
the  lessee,  and  Is  only  required  to  see  that  the 
tolls  are  reasonable  and  the  service  adequate. 

4.  Laws  1901,  p.  183,  entitled  "Au  act  for 
the  leasing  of  county  property  and  declaring  an 
emergency,"  and  providiag  that  no  lease  of 
property  owned  by  a  coun^  shall  be  made  ex- 
cept to  the  highest  bidder,  etc.,  has  no  applica- 
tion to  a  case  where  a  county,  under  the  aa- 
thorlty  to  maintain  ferries,  granted  by  Seas. 
I>aw8  1899,  p.  39,  leases  a  ferry  to  private  par^ 
ties. 

Appeal  from  superior  court,  King  county; 
Boyd  J.  Tallman,  Judge. 

Action  by  the  state  of  Washington,  on  rela- 
tion of  Henry  F.  Jackson,  to  enjoin  King 
county  end  others  from  carrying  into  effect  a 
contract  for  the  lease  of  a  ferry.  From  a  Judg- 
ment in  favor  of  defendants,  complainant  ap- 
peals. Afiirmed, 

Wllmon  Tucker  and  Ivan  L.  Hyland,  for  ap- 
pellant Walter  S.  Fulton  and  Ftank  8.  CMf- 
fitli,  for  respondents. 

FULLEHTON,  J.  On  November  1,  IflOl, 
the  board  of  county  commissioners  of  King 
county  entered  Into  a  contract  with  George 
Bartscb  and  H.  E.  Tompkins,  by  the  terms  of 
which  Bartsch  and  Tompkins  undertook  and 
agreed  to  take  possession  of  a  certain  ferry- 
boat, owned  by  the  county,  and  used  for  carry- 
log ,  passengers  and  freight  and  op^te  the 
same  for  a  period  of  three  years,  in  considera- 
tion of  the  tolls  to  be  earned  by  the  boat  at 
rates  to  be  prescribed  by  the  board  of  cotmty 
commlssinners,  and  the  further  sum  of  $375 
per  montli,  to  be  paid  out  of  the  coanty  treas- 
ury.   The  contract  fortha  {vovldei  that 
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Bartacb  and  Tompkins  sball  keep  the  boat  In 
commission  and  running  on  sucb  schedule 
time  as  may  be  fixed  by  the  board,  and  sball 
not  cbarge  any  greater  tolls  than  the  board 
sball  from  time  to  time  determine.  The  board 
agree,  howerer,  that  the  rate  of  tolls  shall  not . 
be  fixed  below  a  certain  mtnUunm  named  In 
tbe  contract,  and  tbat  the  schedule  time  of  the 
boat  diall  not  be  fixed  at  more  than  seven 
trips  per  day.  The  appellant,  who  Is  a  resi- 
dent citizen  and  taxpayo*  of  King  county,  in- 
stituted this  action  to  enjoin  tbe  board  of 
county  commtesloDers  from  carrying  Into  ef- 
fect tbe  contract,  aTerrhig  in  bis  complaint 
tbat  the  county  was  without  power  to  enter 
Into  tbe  same,  and  tbat  the  ctmtract  was  Told, 
as  against  public  policy;  farther  averring  tbat 
It  was  entered  Into  by  the  board  of  county 
commlasiouera  without  first  satmalttlng  the 
matter  to  competitive  bidding.  A  demurrer  was 
interposed  to  the  cranplalnt,  and  sustained  1^ 
the  trial  court,  and  from  the  Judgmoit  enter- 
ed thereon  this  appeal  Is  taken. 

The  appellant  urges  here  the  want  of  power 
of  the  board  of  county  commissioners  to  enter 
Into  the  contract.  But  we  think  this  power  Is 
conferred  by  tbe  act  of  the  legislature  of 
March  0,  1W9  (Sess.  Laws  1SU9,  p.  30).  It  is 
th^  invvided  that  any  coun^  wiUiln  tbe 
state  Is  anthorized  to  operate  and  maintain  a 
ferry  across  any  unfdrdable  stream,  lake,  estn- 
ary,  or  bay,  within  or  bordering  on  such  coun- 
ty, "ftee  or  for  ton,  by  and  under  tbe  direction 
and  control  of  the  board  of  county  commls- 
sloners  Of  snch  county,  and  as  said  board  shall 
by  resolution  determine.**  This  act  empowers 
a  county  to  maintain,  as  well  as  operate,  a 
ferry.  In  carrying  into  effect  the  contract  In 
question,  the  county  Is  dtdng  no  more  than 
mahitBinii^  a  ferry,  and  it  la  not  therefore 
proceeding  in  excess  of  Ite  powers.  With  tiie 
policy  of  tbis  contract,  viewed  from  a  business 
standpoint,  the  courts  have  nothing  to  do. 
Where  a  county  Is  acting  within  the  scope  of 
Its  powers,  its  acts  are  not  subject  to  review 
by  tbe  coiirts,  unless  they  show  amA  a  gross 
abuse  of  the  poww  confored  as  to  amount 
practically  to  fraud.  Nothing  of  tUs  kind  is 
shown  the  record  before  us.  It  Is  said, 
however,  tbat  the  act  requires  that  s  ferry 
maintained  by  a  county  tiiall  be  under  the  di- 
rection and  control  of  the  board  of  county 
commisslcmers  of  such  county,  and  that  this 
contract  surrenders  sucb  direction  and  control, 
inasmncb  aa  It  is  agreed  that  the  board  will 
not  reduce  tolls  below  a  certain  minimum,  or 
require  the  boat  to  make  more  than  a  certain 
number  of  tripe  per  day,  and  that  these  con- 
dltbHis  rendw  the  contract  void.  But  we  can* 
not  tUnk  the  clause  in  the  statute  here  refer- 
red to  means  tbat  the  board  may  not  agree 
Uiat  for  fixed  periods  It  will  not  make  changes 
hi  the  rates  of  toll  or  the  sdiedule  time  of  the 
boat.  To  deny  to  it  this  power  would  be  vir- 
tually to  deny  It  tbe  pow^  to  contract  at  all 
for  the  maintenance  of  a  ferry,  as  every  con- 
tract must  mean  tbe  surrender  for  the  time 
being  of  some  absolute  right   The  llmltatinn 


means,  we  think,  that  the  board  shall  not 
leave  It  optional  with  the  persons  operating 
tbe  ferry  what  rates  of  toll  shall  be  charged, 
or  what  numl)er  of  tripe  Uie  ferry  shall  make, 
but  that  It  must  exercise  Its  right  of  control 
in  so  far  as  to  see  that  the  tolls  are  reasona- 
ble and  the  service  adequate,  and  tbat  when 
it  does  this  it  Is  acting  within  its  power. 

To  sustain  the  contention  tbat  the  contract 
should  have  been  submitted  to  competitive 
blddhig,  the  act  of  March  6,  1901,  la  cited 
(I^ws  1001,  p.  183).  An  examination  of  this 
act,  however,  convinces  us  that  It  has  no  ap- 
plication to  cases  of  the  character  In  question 
here. 

Tbe  Judgment  is  affirmed. 

MOUNT,  ANDERS.  KAJ>LBX,  WHITE, 
and  DUNBAB,  JJ.,  concur. 


(29  Waih.  «1> 

SEATTLB  &  M.  R.  CO.  v.  BBLLINGHAM 
BAY  &  B.  R.  GO. 
(Suprone  Coiirt  of  Washington.  Aug.  26, 
1002.) 

EMINENT  DOMAIN— RAILROAD  RIGHT  OF  WAT 
—CERTIORARI  TO  RKVIEW  CONDEMNATION 
PROCEEDING— EXISTING  RIGHT  OP  WAT- 
PROPERTY  NOT  IN  USB. 

1.  Const  art.  1,  §  IG,  provides  that,  when- 
ever an  attemiit  is  made  to  take  private  prop- 
erty for  s  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  public 
shall  be  a  judicial  question,  and  determined  aa 
sucb,  without  regard  to  any  legislative  asser- 
tion that  the  use  is  public.  Article  4,  {  4.  pro- 
vides that  tbe  supreme  court  shall  have  power 
to  issue  writs  of  certiorari,  etc.,  and  all  other 
writs  necessary  and  proper  to  tbe  complete 
exercise  of  its  appellate  aud  revisory  jurisdic- 
tion. No  review  on  appeal  of  the  question  of 
public  use  and  interest  involved  in  the  exeiinae 
of  eminent  domain  proceedings  is  allowed. 
HcJd,  that  the  supreme  court  had  jurisdiction  to 
issue  certiorari  to  bring  up  for  review  the  rec- 
ord in  an  action  adjudging  tbe  right  of  way  of 
one  railroad  necessary  for  another  road,  that 
the  intended  use  was  a  public  one,  and  tbat 
the  public  interest  required  its  appropriation. 

2.  An  application  for  certiorari,  praying  for 
a  review  of  an  adjudicatiou  that  tne  right  of 
way  of  one  railroad  can  be  condemned  for  the 
use  of  another  railroad,  or  tbat  it  is  for  a  pub- 
lic use,  and  required  by  the  public  interest,  and 
denying  the  power  to  appropriate  such  property 
because  it  is  already  appropriated  for  tbe  con- 
struction and  operation  of  a  railroad,  states 
Bufncient  cause  for  tbe  issuance  of  the  writ. 

3.2  Ballinger's  Ann.  Codes  &  St.  §  5G4T, 
authorizing  tite  appropriation  by  a  railroad  of 
a  longitudinal  section  of  existing  right  of  way 
through  cailons,  passes,  and  defiles,  does  not 
exclude  the  appropriation  of  existing  right  of 
way  in  all  other  cases;  and  one  railroad  may, 
when  necessary,  condemn  a  right  of  way 
through  the  right  of  way  of  another  railroad 
not  in  use  for  railroad  purposes,  oud  not  neces- 
sary for  the  corporation  franchises. 

4.  The  taking  of  an  existing  right  of  way 
for  the  right  of  way  of  another  railroad,  which 
was  shown  to  be  practicable,  necessary,  and 
reasonably  safe,  did  not  violate  tbe  rights  of 
the  fii-st  company. 

Certiorari  to  superior  court,  Whatcom  coun- 
ty; Jeremiah  Neterer,  Judge. 


4.  See  Eminent  Domala.  vol.  18,  Cent.  Dig.  U 

m.  115-117. 
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Certiorari  by  the  Seattle  &  Montana  Rail- 
road Company  to  the  superior  court  of  What- 
com cotinty  to  review  a  judgment  for  plaintiff 
In  a  condemnation  proceeding  by  the  BelUng- 
ham  Bay  &  Eastern  Baflroad  Company 
against  relator.  Affirmed. 

Kerr  &  McCord  and  Will  H.  Tbompson,  for 
petitioner.   Dorr  &  Uadley,  for  refipoudent. 

REAVIS,  C.  J.  Tbe  Belllngham  Bay  &  East- 
ern Ballroad  Company,  respondent,  brought 
an  action  In  the  superior  court  of  Wliatcom 
county  to  condemn  for  its  use  as  a  rlgbt  of 
way  certain  real  property  owned  by  tbe  Seattle 
&  Montana  Ballroad  Company,  the  petitioner, 
at  FalrhSTm.  Upon  tbe  trial  of  the  action  It 
was  adjudged  that  tbe  right  of  way  described 
In  tbe  petition  and  sought  to  be  appropriated 
was  necessary  for  tbe  respondent  railway  com- 
pany, and  tbe  Intended  use  thereof  a  public 
one,  and  that  the  public  interests  required  the 
appropriation  tberectf,  and  an  order  was  enter- 
ed directing  that  a  Jury  be  impaneled  to  assess 
tbe  damages  fcr  the  taking  of  petitioner's 
property.  Petitioner  excepted,  and  In  this  pro- 
ceeding prays  a  review  of  the  adjudication 
that  the  property  sought  to  be  condemned  can 
t>e  taken  for  this  use,  or  that  It  is  for  a  public 
use  and  required  by  tbe  public  Interest,  and 
denies  the  power  to  appropriate  tbe  property 
of  tbe  petitioner,  because,  as  alleged,  it  Is  al- 
ready appropriated  by  petitioner  for  a  public 
use;  that  is,  the  constructlcm  and  operation 
of  Its  own  railway.  After  finding  tbe  prelim- 
inary facta  of  notice,  bearing,  and  that  each 
(petitioner  and  respondent)  is  a  railway  com- 
pany operating  llnea  of  railroad  between  Falr^ 
haven  and  other  points,  and  that  each  Is  an< 
thorlxed  to  own  and  condemn  real  property  for 
such  uses,  the  other  material  fticts  in  Issue  are 
set  forth  as  follows:  "(12)  That  the  respond- 
ent [here  petitioner].  Spittle  &  Montana  Ball- 
road Company,  Is  the -owner  of  the  lands 
aou^t  to  be  appropriated,  and  that  the  same 
are  embraced  wlthbi  a  tract  of  land  100  feet 
in  width  owned  by  said  Seattle  &  Montana 
Ballroad  Company,  and  claimed  by  it  as  right 
of  way  for  its  railroad,  which  said  100-foot 
strip  of  land  has  tieen  acquired  by  said  Beat- 
tie  &  Montana  Ballroad  Company  by  purchase 
for  railway  purposes,  bnt  has  never  berat  con- 
demned for  such  purposes.  (13)  That  the  re- 
spraident  [here  petitioner],  Seattle  &  Montana 
Ballroad  Company,  requires  for  the  operation 
of  Its  railway  line  and  system  over  and  across 
said  100-foot  strip  and  alleged  right  of  way 
one  main  track,  a  passing  track,  and  two 
storage  traclu,  and  no  more,— making  four 
tracks  In  tdl,— and  that  none  of  said  land 
sought  to  be  appropriated  by  petUkmer,  Bel- 
Ungluun  Bay  &  Eastern  Ballroad  Company, 
ifl  necessary  or  required  for  the  use  of  tbe  re- 
spondent, Seattle  &  Montana  Ballroad  Com- 
pany, In  the  operation  of  Its  railroad,  and  that 
the  taking  and  appropriation  thereof  by  said 
petitioner  w0  not  interfere  with  tbe  operation 
of  said  four  trucks  of  suid  respondent,  Seattle 


&  Montana  Ballroad  Company,  not  with  the 
Qperatlm  of  Its  said  railway  system.  In  any 
manner  or  at  all.  (14)  That;  In  tbe  construe- 
tlon  and  tor  the  neo^sary  operation  and  mataH 
tenance  of  said  Une  of  railroad  of  aald  peti- 
tioner Ibere  respondent],  It  fa  necessary  fior  It 
to  have  each  and  every  part  and  pared  of 
said  above-described  tract  of  land  for  snA 
right  of  way,  for  the  uses  and  purposes  of  tta 
railway*  over  and  ataross  said  lands,  real  es- 
tate, and  premises  as  herebib^ore  described. 
(16)  That  tbe  contemplated  use  for  wblch  the 
said  land,  real  estate^  and  prea^aa  are  sotq^ 
to  be  appropriated  Is  really  a  public  use,  and 
that  the  public  Interest  requires  the  proaeco- 
tlon  of  the  enterj^ise  behig  prosecuted,  by  peti- 
tioner, and  requires  the  appropriation  of  said 
lands  as  prayed  for  in  said  petlticm,  and  that 
the  said  land,  real  estate,  and  premises  so 
Bong^t  to  be  appropriated  are  required  and 
necessary  for  the  purposes  of  such  enterj^rhe." 
Petitioner  accepted  to  the  flndlnga  of  tact 
numbered  here;  and  tbe  evidence  Is  before  na 
by  stipulation.  Bespondent,  the  Bellln^Uom 
Bay  &  Eastern  Ballroad  Company,  demurs  to 
the  petition  for  the  writ,  and.  In  objecting 
thereto,  alleges  want  of  jorisdlctlm  In  this 
court  to  Issue  the  writ,  and  because  fbe  appli- 
cation does  not  state  facts  suffideat  to  state  a 
cause  of  action. 

1.  Tbe  demurrer  will  first  be  considered. 
Our  constitution  (article  1,  i  1(9  dedares: 
*Trivat6- property  shall  not  be  takoi  for  pri- 
vate use,  ezc^  for  private  ways  of  neceadty. 
and  for  drains,  flumes,  os  ditches  on  w  across 
the  lands  of  others  for  agricultural,  domestic, 
or  sanitary  purposes.  Mo  private  propoty 
shall  be  taken  or  damaged  for  puUlc  or  pri- 
vate use  wltliont  just  compoisatlon  bsTli^ 
been  first  made,  or  paid  Into  court  for  the 
owner,  and  no  right-of-way  shall  be  apiHi^ri- 
ated  to  the  use  of  any  corporation  other  than 
mnnlelpal  untn  full  compensation  thoefw  be 
first  made  In  money,  or  ascertained  and  paid 
Into  court  for  the  owner.  Irrespective  of  any 
benefit  from  any  Improvement  proposed  by 
SQCh  corporation,  which  compensation  shall 
be  ascotalned  1^  t  Jury,  unless  a  Jury  be 
vralved,  as  In  other  dvll  cases  In  oonrts  ot 
record,  hi  the  manner  presCTlbed  by  law. 
Whenever  an  attempt  Is  made  to  take  i^vate 
property  for  a  use  alleged  to  be  public,  the 
qneatlon  whether  tbe  omtem^ated  use  be  zeal* 
ly  public  shall  be  a  jodlcfal  qaesflon,  and  de- 
termbied  as  such,  wlOiout  refund,  to  any  legls* 
latlve  assertion  tbat  the  use  Is  putdfc" 
"Whenever  an  zct  determines  a  queatlan  of 
right  or  obl^tlim  or  of  property,  as  the  ftnm- 
datkm  upon  vAldi  It  proceeds,  sncih  an  act  Is 
to  that  extent  IndldaL"  Wnlaea  t.  Board 
(CaL)  35  Pac.  SBS,  40  Am.  Bt  Bep.  17;  Sfnk- 
Ing-Fnnd  Oaset^  SO  TJ.  3.  781.  25  L.  Bd.  486. 
The  Juriadlctkm  of  this  court  Is  dearly  ddlned 
In  article  4,  1  4,^  of  the  constltntkm,  as  fol- 
lows: "The  snprone  court  diall  ban  origbial 
Jurisdiction  In  habeas  corfms  and  quo  war- 
ranto and  mandamus  as  to  all  state  ofllcen, 
and  appellate  jurisdiction  In  all  actloos  and 
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proceedings,  excepting  ttiat  its  appellate  Jorla- 
diction  Bball  not  extend  to  cItU  actions  at  law 
Cor  the  reooveiT  of  money  or  personal  property 
xthea  the  original  amount  In  controversy  or 
tbe  value  of  the  property  doea  not  exceed  the 
sum  of  two  hundred  donara,  unless  the  action 
involves  the  legality  ttf  a  tax.  Impost  assess- 
ment, toll,  municipal  fine,  or  the  validity  of  a 
statute.  The  supreme  court  shall  also  have 
jwwer  to  issue  writs  of  mandomm,  review 
prohibition,  habeas  corpus,  certiorari,  and  all 
other  writs  necessary  and  proper  to  tbe  com- 
plete exerdse  of  Its  appellate  and  revisory  ju- 
risdiction. Each  of  Ute  Judges  idiaU  have 
power  to  IsSoe  writs  of  habeas  corpus  to  any 
part  of  tbe  state  npon  petition  by  or  on  behalf 
of  any  person  held  In  actual  custody,  and  may 
make  such  wrlta  returnable  before  talraadf,  ta 
before  the  supreme  court,  or  before  any  su- 
perior court  of  the  state,  or  any  judge  there- 
of." It  has  appellate  Jurisdiction  in  all  actions 
and  proceedings  except  In  civil  acttcms  at  law 
for  the  recovery  of  money  or  personal  jixop&t- 
ty,  where  the  original  amount  In  eontroversy 
or  tbe  value  of  tbe  property  doea  not  exceed 
the  sum  of  f200.  It  may  also  Issue  all  writs 
necessary  to  its  app^te  and  revisory  power. 
But  It  Is  urged  that  the  court.  In  Seattle  &  M. 
Ry.  Co.  T.  States  5  Wash.  807,  82  Pac.  744, 
denied  the  power  to  Issue  tbe  writ  of  certiorari 
to  review  the  adjudication  of  tiie  question  of 
public  use  and  necessity  In  the  superior  court 
It  may  be  obson'ed  that  the  court  then  did 
not  amsider  the  nature  of  the  appeal  act  In 
eminent  domain  cases,  and  the  writ  was  de- 
nied because  a  remedy  was  assumed  to  exist 
In  appeal  Howevn,  later,  in  the  case  of 
Westorn  American  Co.  v.  St.  Ann  Co.,  22 
Wash.  1S8,  60  Pac.  168.  h  la  decided  that  tbe 
only  questlra  which  can  be  reviewed  on  appeal 
xmdet  the  special  statute  for  that  purpose  1b 
the  "propriety  and  Justness  of  the  damages"; 
and  the  following  language  found  In  Western 
Amwlcan  Co.  v.  St.  Ann  Co.,  supra:  "But  we 
do  not  see  any  particular  merit  In  this  con- 
trition, for  questions  which  the  law  submits 
to  the  exduslve  Jurisdiction  of  the  superior 
courts  may  be  as  purely  Judicial  questions 
as  though  they  were  tried  In  this  court."— 
can  only  apply  to  the  exception  which  the 
constitution  declares  to  tbe  appellate  Jurisdic- 
tion of  this  court  The  legislature  can  make 
no  exception.  It  may  fall  to  provide  the  pro- 
cedure for  appeal  in  a  special  case,  but  the 
power  of  constitutional  review  still  remains 
ia  this  court  In  Browne  t.  Gear,  21  Wash. 
147,  67  Fac.  360,  we  defined  tbe  power  of  the 
snperlm-  court  and  tbe  functions  of  tbe  writ 
of  certiorari  under  tbe  statute.  Tbe  writ 
was  issued  In  State  v.  Uoore,  23  Wash.  276, 
62  Pac.  76&  In  State  v.  Superior  Court  of 
Kings  Co..  60  Pac  385.  the  writ  was  Issued 
where  appeal  was  inadequate,  and  the  re- 
visory power  of  this  court  was  exercised  in 
reviewing  and  correcting  an  order  of  the  su- 
perior  court  It  having  been  adjudged  that 
no  review  on  appeal  of  the  question  of  public 
use  and  interest  involved  in  the  exercise  of 


eminent  domain  proceedings  now  exists,  it 
follows  that  the  writ  of  certUnrarl  may  be  is- 
sued to  bring  up  the  record  for  review  in  the 
proceedings  for  appropriation  of  the  right  of 
way  through  peUUonWs  real  property.  The 
appllcatl'  n  for  the  writ  states  sufficient  cause 
tor  Its  IsBuance. 

2.  The  real  property  through  which  the 
r^ht  of  way  is  sought  to  be  appropriated  was 
purcliased  by  petitioners  11  years  ago,  and 
is  parcels  Included  In  a  larger  tract  of  tide 
lands  puR^sed  at  tbe  same  time  by  the  pe- 
titioner. Other  portions  of  such  land  so  pur- 
chased have  been  granted  petitioner  to  va- 
rious parties,  who  have  erected  thereon  (m- 
provemento  such  as  foundries  and  cannerlea. 
All  the  property  lies  within  the  city  llmlte  of 
Falrhaven.  Petitioner  has  reserved  100  feet 
for  Its  right  of  way.  There  ore  two  railroad 
tracks  which  are  spurs  In  operation  by  peti- 
tioner upon  this  100  feet  The  strip  of  land 
sought  to  be  condemned  Is  28  feet  taken  off 
one  side  of  the  100  feet  for  a  distance  at  sev- 
«al  hundred  feet  in  length.  The  respondent's 
road  enters  the  town  across  the  water  and 
tide  lots,  and  seeks  to  go  to  Its  terminal 
grounds  by  a  line  that  diagonally  crosses  the 
tracks  and  ri^t  of  way  belonging  to  petition- 
er, also  situated  on  tide-land  lots.  It  then 
seeks  to  continue  on  Its  proposed  right  of  way 
of  28  feet  for  several  hundrol  feet  parallel  to 
the  tracks  of  peUticmer  to  its  terminal 
grounds.  It  is  maintained  1^  counsel  tot  pe- 
titioner that  where  one  railroad  has  appro- 
priated real  property  for  its  uses,  another  rail- 
road company  cannot  longitudlually  appro- 
priate a  part  of  the  right  of  way  for  the  same 
uses,  and  the  point  Is  urged  that  property  once 
appropriated  to  a  public  use  cannot  be  eon- 
denmed  for  another  public  use  without  ex- 
press legislative  auttionty.  It  Is  furtber  as- 
serted that  there  is  no  such  express  authority 
from  the  legislature;  and  section  6617,  2  Bol- 
linger's Ann.  Codes  &  St,  Is  referred  to  a<i 
containing  an  express  provision  for  appropria- 
tion of  a  longitudinal  seetioa  of  existing  right 
of  way  through  ^ons.  passes,  and  defiles, 
and  it  la  inferred  therefrom  that  such  provi- 
sion is  exclusive,  and  no  other  appropriation 
of  such  right  of  way  than  expressed  in  thf* 
statute  can  be  Implied.  The  question  id,  does 
the  section  mentioned  intend  such  right  of 
condemnation  as  is  granted  In  the  general 
statute  of  eminojt  domain?  The  right  is  ex- 
pressed In  the  authority  for  Judgment  as  fol- 
lows: "And  at  the  time  of  rendering  Judg- 
ment tox  damages,  whether  upon  default  or 
trial,  tbe  court  or  Judge  thereof,  stiall  enter  a 
judgment  or  decree  authorizing  said  railroad 
company  to  occupy  and  use  said  right-of-way, 
road-bed,  and  track,  if  necessary,  in  common 
with  the  railroad  company  or  companies  al- 
ready occupying  or  owning  tbe  same,  and  de- 
fining the  terms  and  conditions  upon  which 
the  same  shall  be  bo  occupied  and  used  In 
common."  The  purpose  of  this  enactment  Is 
to  prevent  any  railroad  from  occupying  Its 
own  tracks  exclusively  where  the  pliyslcal 
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conditions  are  such  tbat  another  railway  can- 
not tie  operated  throtigh  sucb  place,  and  ttae 
statute  contemplates,  If  necessary,  a  common 
easement  over  the  same  land  and  tracks.  .  The 
section  la  a  part  of  the  general  statute  relat- 
ing to  eminent  domain.  Sections  5637-5643, 
Inclasive,  2  Ballliiger*8  Ann.  Codes  &  St.,  pre- 
scribe the  procedure  for  condemnation  of  right 
of  way  by  railroad  companies.  The  court  }fi 
nacb  proceedings  must,  from  competent  proof, 
adjudge  tbat  the  contemplated  oae  of  the  land 
sought  to  be  approfHTlated  is  a  pabUc  use,  and 
that  the  public  Interests  require  the  prosecn- 
tlon  of  tbe  enterprise.  Perhaps  the  strongest 
authority  In  support  of  the  position  urged  by 
petitioner  Is  the  case  of  Illinois  Cent  R.  Co. 
V.  Chicago,  B.  &  N.  R.  Ca  UU.)  13  N.  B.  140. 
In  that  case  an  m&e&vot  was  made  by  tbe  pe- 
titioner to  condemn  a  part  of  the  right  of  way 
along  the  Mississippi  rlrer  bottom  belonging 
to  another  railroad  company.  The  way  had 
been  acquired  parUy  through  a  grant  1^  con- 
gress, and  the  remainder  by  condemnation 
under  the  state  statntes.  The  general  statute 
of  IlUnols  authorized  a  railroad  company  to 
appropriate  absolutely  "a  stream  of  water, 
water-course,  street,  highway,  pktnk-road, 
turnpike,  road,  or  canal."  The  court  held 
that,  the  legislature  having  undertaken  to  pre- 
scribe what  particular  public  properties  might 
be  appropriated,  the  rule,  "Expresslo  unlus 
est  excluslo  alterluB,"  was  applicable.  Our 
statute  Is  general,  and  authorizes  the  appro- 
priation of  "all  land,  real  estate,  or  other  prop- 
erty" necessary  for  the  construction  of  the 
railroad.  It  also  appeara  In  the  Illinois  case 
that  the  right  of  way  sought  to  be  condemned 
was  acquired  the  railroad  occupying  it 
through  l^lslative  grant  and  by  condemna- 
tion. In  some  of  the  authorities  dted  by 
counsel  for  petitioner  the  language  used  seems 
to  justify  the  position  urged  by  counsel,  that 
a  right  of  way  owned  by  one  railroad  com- 
pany cannot,  without  express  legielatlve  au- 
thority, be  condemned  for  another  public  use 
of  the  same  nature.  Among  them  are  Rail- 
road Co.  T.  Brownell,  24  N.  Y.  845;  Baltimore 
&  O.  S.  W.  By.  Co.  T.  Board  of  Oom'rs  of  Jack- 
son Co.  (Ind.  Sup.)  58  N.  E.  837,  839;  State  T. 
Mayor,  etc.,  of  City  of  Paterson  (N.  J.  Sup.) 
39  Atl.  680.  It  may  be  observed  that  In  some 
of  these  cases  the  claim  made  by  the  appro- 
priator  was  for  the  condemnation  of  railroad 
tracks  In  operation,  or  for  depot  grounds  al- 
ready occupied,  and  the  use  sought  by  con- 
demnation was  inconsistent  with  the  oi)era- 
tton  of  the  railroad  company  already  owning 
the  property.  But  the  general  rule  maintain- 
ed by  the  petitioner,  and  the  authorities  sup- 
porting the  same,  is  not  so  applied  as  to  pre- 
vent one  railroad  from  taking  the  property 
which  Is  not  in  use  for  railroad  purposes,  and 
not  necessary  for  tiie  corporate  franchises. 
Lewis,  Bm.  Dom.  (2d  Ed.)  §  267a,  and  author- 
ities cited.  The  following  rule  stated  In  the 
text  by  the  same  author  (section  267b)  seems 
to  be  well  supported  by  the  authorities  refer- 
red to  therein:  "It  is  manifest,  however,  that 


even  a  railroad  company  which  Is  organized 
under  a  general  law  may  show  a  reasonable 
necessity  for  taking  part  of  the  right  of  way 
of  another  road,  u  when  it  is  located  through 
a  town  In  which  another  road  baa  been  pre- 
Tlously  built,  and  the  topography  or  other  oou- 
dltlooB  are  such  that  the  new  road  cannot 
reasonably  be  located  so  as  to  acconmiodate 
the  public  and  accomplish  the  object  In  view 
without  eiOier  encroaching  on  the  rig^t  of 
way  of  another  company,  or  Incurring  mfaioas 
or  greatly  Increased  expense.  The  same  ne- 
cessity may  arise  In  mountainous  countries, 
or  else  the  first  company  might  prednde  aD 
others  from  reaching  certain  localities.  But 
this  Imjidled  authority  only  extends  to  Qie 
taking  ot  so  much  of  the  light  of  way  of  tbe 
first  company  as  can  be  spared  without  mate- 
rial detriment  The  question  is  whether  tbe 
new  condemnation  can  be  made  without  de- 
stroying the  use  and  weftdness  of  that  part 
of  the  first-acquired  r^t  of  vray  which  is 
in  actual  use,  or  so  obstructing  or  hindering 
or  embarassing  It  as  to  render  It  unsafe.  Just 
what  the  degree  of  necessity  must  be  to  Jus- 
tify the  taking,  it  Is  difBcult  to  say.  One  com- 
pany cannot  take  part  of  the  right  of  way  of 
another  merely  because  It  Is  mure  conrenlent. 
It  Is  largely  a  question  of  practlcabllltr  and  ex- 
pense,—of  comparative  advantage  and  Injury, 
—having  itsard  always  to  tbe  Interests  of  toe 
public,  for  whose  benefit  the  general  authority 
Is  glvoi,  and  the  particular  toking  proposed." 

8.  In  the  present  Instance  it  appears  that 
about  11  yean  ago  petitioner  acquired  by  pur- 
chase a  considerable  area  of  tide  lands  la 
front  of  the  city  of  FalrhaTen.  This  quantity 
of  tide  lands  was  evidently  not  all  acquired 
for  its  corporate  purposes  and  uses.  Subse- 
quently It  has  sold  for  private  piu-posea  sev- 
eral parens,  and  still  owns  several  parcels  not 
In  use  for  railroad  purposes.  Its  reservatktn 
of  the  100  feet  for  right  of  way  has  not  yet 
been  used,  with  the  exception  ot  tbe  two  spurs 
for  trackage  purposes  extending  from  Its 
station.  The  proofs  offered  by  tbe  petltloaw 
tended  to  show  a  contemplated  use  for  at 
least  four  tracks,  and  tbat  the  same  were  In- 
tended to  be  constructed  immediately.  Tbe 
proofs  at  the  hearing  also  tended  to  show  that 
30  feet  was  sufficient  for  the  operation  of  two 
tracks,  or  60  feet  for  the  four  proposed  tracks. 
Respondent  seeks  to  acquire  28  feet  for  two 
tracks.  There  is  testimony  tending  to  show 
that  the  operation  of  trains  by  the  two  rail- 
road companies,  if  respondent  Is  given  the  ap- 
propriation sought,  is  practicable,  and,  with 
care  and  some  Increased  cost.  Is  reasonaUy 
safe.  It  was  observed  in  Mobile  &  G.  R.  Co. 
T.  Alabama  Midland  Ry.  Co..  87  Ala.  508,  6 
South.  404:  "As  a  general  proposition,  it  may 
be  said  that  railroad  companies  organized  un- 
der the  general  laws  are  authorized  by  tlie 
statutes  to  acquire  by  condemnation  the  right 
of  way  of  another  corporation,  when  essential 
to  the  accomplishment  of  their  principal  pur- 
poses, or  when  there  Is  space  for  the  tracks 
of  parallel  roads  without  obstructing  tbe  uk 
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of  the  same.  The  statutes  hare  becD  so  con- 
strued, and  to  that  construction  we  adhere. 
Armiston  &  C.  R.  Co.  t.  Jacksouville,  G.  &  A. 
R.  Co.,  82  Ala.  207,, 2  South.  710;  East  &  W. 
R.  CO.  T.  East  Tennessee.  V.  &  G.  R.  Co.,  75 
Ala.  273."  The  principle  is  stated  In  Re  City 
of  Buffalo,  6S  N.  Y.  167:  "In  determining 
whether  a  power  generally  given  is  meant  to 
have  operation  upon  lands  already  devoted  by 
legislative  authority  to  a  public  purpose,  it  Is 
proper  to  consider  the  nature  of  the  prior  pub- 
lic work,  the  public  use  to  which  It  is  ap- 
plied, the  extent  to  which  that  use  would  be 
Impaired  or  diminished  by  the  taking  of  such 
part  of  the  land  as  may  be  demanded  for  the 
subsequent  public  use.  If  both  usra  may  not 
stand  together,  with  some  tolerable  interfer- 
ence, which  may  be  compensated  by  damages 
paid;  if  the  latter  use.  when  exercised,  must 
supersede  the  former,— It  is  not  to  be  Implied, 
from  a  general  power  given,  without  having 
in  view  a  then  existing  and  particular  need 
therefor,  that  the  legislature  meant  to  subject 
lands  devoted  to  a  public  use  already  in  exer- 
cise to  one  which  might  thereafter  arise.  A 
legislative  intent  that  there  shauld  be  such  an 
eflCect  will  not  be  Inferred  from  a  gift  of  pow- 
er made  In  general  terms."  The  fol'owing  au- 
thorities are  pertinent:  Grand  Rap'ds,  N.  & 
L.  S.  R.  Co.  V.  Grand  Rapids  &  I.  R.  Co..  24 
Am.  Rep.  545;  Colorado  B.  Ry.  Co.  v.  Union 
Pac.  R.  Co.  (0.  C.)  41  Fed.  293;  Baltimore  & 
O.  S.  W.  H.  Co.  V.  Board  of  Com'rs  of  Jack- 
son Co.  (Ind.  Sup.)  58  N.  E.  837;  Northwest- 
em  Tel.  Exch.  Co.  v.  Chlcngo,  M.  &  St  P. 
Ry.  Co.  (Minn.)  79  N.  W.  317.  The  necessity 
must  always  be  shown  when  one  railroad  at- 
tempts to  appropriate  the  property  of  another. 
This  necessity  was  found  by  the  court.  This 
principle  is  stated  in  Mobile  &  G.  R.  Co.  v. 
Alabama  Midland  Ry.  Co.,  supra,  as  follows: 
"A  necessity,  such  qs  authorizes  one  railroad 
corporation  to  condemn  a  part  of  the  right  of 
way  of  another,  does  not  mean  an  absolute 
and  unconditional  necessity,  as  determined  by 
physical  causes,  but  a  reasonable  necessity  un- 
der the  circumstances  of  the  particular  case, 
dependent  upon  the  practicability  of  another 
route,  considered  In  connection  with  the  rela- 
tive cost  to  one  and  probable  injury  to  the 
other;  and  the  right  of  condemnation  Is  not 
made  out  unless  the  petitioning  company 
shows  that  the  cost  of  acquiring  and  con- 
structing Its  road  on  any  other  route  clearly 
outweighs  the  consequent  damage  which  may 
result  to  the  older  company,  not  Including  the 
question  of  competition  for  the  business  of  a 
manufacturing  (or  other  large)  establishment 
on  the  line  of  the  proposed  route." 

From  the  review  on  the  merits,  as  It  ap- 
pears from  the  record  before  us,  we  conclude 
that  no  rule  of  law  afFecting  the  rights  of  pe- 
titioner has  been  violated  to  Its  prejudice. 
Relative  to  the  facts  found  by  the  superior 
court,  an  examination  of  the  bill  of  excep- 
tions shows  *hflt  competent  proof  was  made 
of  all  the  fiicts  necessary  to  be  found,  and 
there  Is  no  Bucb  preponderauce  of  pi-oof 


against  the  findings  as  to  set  them  aside.  The 
order  of  the  supericv  court  la  therefore  af- 
firmed. 

ANDERS,  MOUNT.  DUNBAR,  WHITE, 
and  BADLEY,  JJ.,  concur. 


(!9  Wash.  4H) 

In  re  MACDONALD-S  BSTATB. 
MACDONALD  v.  FRATER. 
(Supreme  Court  of  Washington.  Aug.  20> 
1902.) 

JUDQMBNT  AGAINST  ESTATE— RBS  JUDICATA- 
EVmENCE—NONINTERVENTION  WILL  —  DIS- 
CHARGE OF  EXECUTRIX— NOTICE  TO  CRED- 
ITORS-CLAIM NOT  IN  EXISTENCE. 

1.  'I'be  widow  of  a  deceased  stockholder  In  an 
ioROlreut  national  baak  was  sued  by  the  re- 
ceiver for  an  assessment  on  shares  owoed  by 
deceased.  She  denied  that  she  was  such  execu- 
trix, and  pleaded  her  discharge  by  the  superior 
court;  haviaE  settled  up  the  estate  without  ju- 
dirinl  pi-oceediugs,  as  authorized  by  the  will. 
The  court  found  that  the  claim  was  valid,  that 
there  were  no  debts  of  deceased  remaining  un- 
paid, and  that  there  still  remained  in  the  bands 
of  the  widow,  as  executrix,  property  sufficient 
to  pay  tlie  claim.  Held,  that  the  judgmeot,  as 
between  the  parties  thereto,  was  decisive  of  all 
questions  in  issue  and  determined  by  the  court. 

2.  Evidence  in  an  action  to  subject  the  assets 
in  the  hands  of  an  executrix  to  the  payment  of 
a  judj^ent  considered,  and  held  sufficient  to 
warrant  a  finding  that  ^e  bad  in  her  possession 
funds  belonging  to  the  estate  sufficient  to  pay 
the  judgincnt,  and  that  such  judgment  was  the 
only  claim. 

3.  The  fact  that  the  executrix  under  a  non- 
intervention will  applied  to  the  court  for  leave 
to  sell  deceased's  InterRSt  in  a  partnership,  and 
to  be  discharRed  from  her  trust,  did  not  concin- 
sirely  show  that  the  estate  was  either  managed 
or  settled  under  the  supervision  of  the  court. 

4.  An  executrix  empowered  by  will  to  admin- 
ister an  estate  without  the  intervention  of  the 
court  L-onld  not  bar  a  creditor  because  of  failure 
to  present  his  claim  within  one  year  from  the 
lirst  publication  of  notice  to  do  sa 

5.  A  claim  for  an  assessment  on  shares  In  an 
Insolvent  bank  against  an, estate  which  did  not 
exist  until  after  the  expiration  of  the  year 
specified  in  the  notice  to  creditors  was  not 
affected  bf  the  notice,  or  barxed  because  not 
presented  m  time. 

Fullerton.  J.,  dissenting. 

Appeal  from  superior  court.  King  county; 
Wm,  Hickman  Moyre,  Judge. 

Application  by  A.  W.  Frater,  receiver,  for 
an  order  to  show  cause  why  Mary  L.  Mac- 
donald,  executrix  of  James  Reid  Macdonald. 
deceased,  should  not  be  removed,  and  letters 
testamentary  be  Issued  to  some  other  person. 
From  a  Judgment  that  she  be  removed  on  fail- 
ure to  pay  a  certain  judgment  within  a  speci- 
fled  time,  she  appeals.  Affirmed. 

Ira  Bronson,  for  appellant  Preston,  Carr 
ft  Oilman,  for  respondent 

ANDERS,  J.  This  was  an  application  by 
petition  to  the  superior  court  of  King  county, 
in  probate,  for  an  order  upon  the  executrix 
of  the  will  of  James  Ro!d  Macdonald,  de- 
ceased, to  show  cause  why  she  should  not 

^  E.  See  Executors  ukd  AdminlBtrators,  voL  32. 
Cent.  Dig.  gS  70,  77L 
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be  removed,  and  letters  testamentary  be  Ifl- 
sned  to  spme  other  person.  The  material 
facta,  as  declared  hj  the  record,  are  as  fol- 
lows: James  Beid  Macdonald  died  in  San 
Francisco,  CaL,  on  November  1, 1893.  By  his 
frill  he  bequeathed  the  snm  of  f 1,000  to  each 
of  his  foor  minor  children,  and  devised  and 
bequeathed  the  residue  of  his  property  ttf  his 
wife,  Mary  L.  Macdonald,  vhom  he  appointed 
executrix  of  said  wIlL  This  will  authorized 
the  executrix  to  settle  and  distribute  the  es- 
tate wiQiout  the  interrentlon  of  the  court  and 
without  giving  bonds,  which  the  testator  was 
empowered  to  do  by  section  2  HUl'a  Code. 
Sndi  wOla  are  commonly  designated  in  this 
state  as  "nonintervention  wills."  The  will  was 
duly  admitted  to  probate,  and  on  November 
27,  1883,  letters  testamentary  were  Issued  to 
said  executrix.  Thereafter  she  caused  to  be 
published  a  notice  to  the  credttors  of  said 
James  TtM.  Macdonald  to  present  their  claims 
to  her  at  a  place  designated  In  King  county 
within  oqe  year  from  the  date  therein  speci- 
fied. It  is  stated  hi  appellant's  brief  that  the 
only  creditors  of  the  said  James  Beid  Mac- 
donald, of  "any  practical  slgnlflcance,"  known 
to  ha,  consisted  of  the  trade  creditors  Of  the 
firm  of  Fisher  ft  Macdonald,  of  Seattle,  and 
that  these  creditors  were  paid  and  their  dalms 
wiped  out  within  a  short  time  by  Fisher 
Bros.,  the  successors  at  Fisher  &  Macdonald. 
No  <daims  were  presented  for  allowance  to 
the  executrix  within  the  year  designated  In 
the  above-mentioned  notice  to  creditors.  And 
in  the  eariy  part  of  July,  1896,  the  aaM  Mary 
L.  Macdonald  filed  a  petltltm  for  her  dis- 
charge as  executrix  and  for  distribution  at  said 
estate;  and  on  August  17,  1806,  and  after 
notice  of  the  application  had  been  regnlariy 
puUlsbed  and  given  in  tbe  manner  and  for  the 
time  required  1^  law  in  ordinary  cases  of  ad- 
ministration estates  of  decedents,  the  an- 
perior  court  entered  an  order  purporting  to 
dlBchaige  said  execdtrix,  and  to  authorize  the 
distribution  of  the  estate,  which  the  appellant 
asserts  was  accordingly  done.  At  the  time  of 
his  death  Mr.  Macdonald  was  the  owner  of 
13  shares  of  the  capital  stock  of  the  Mar- 
chants'  National  Bank  of  Seattle,  which  came 
into  the  p<Msession  of  appellant,  Maiy  L,  Mac- 
donald. as  part  of  the  aasets  of  hla  estate. 
After  his  death  the  bank  became  lns<^vent, 
and  a  receiver  of  its  assets  was  appointed  by 
the  comptrcdler  of  the  currency,  and  an  as- 
sessment was  levied  upon  the  shareholders  of 
Qiat  bank  for  |1SO,000;  being  |75  upon  each 
and  every  share  of  the  capital  stock  of  the 
said  bank.  This  assessment  was  made  In 
AprO,  1896,  and  on  April  16.  1896,  the  then 
receiver  notified  Mrs.  Macdonald,  by  regis- 
tered letter,  which  was  received  and  recdpted 
for  by  her  on  the  same  day,  that  the  comp- 
troller of  the  currency  bad  levied  an  assess- 
ment of  975  per  share  upon  the  capital  stock 
of  said  bank,  payable  at  the  office  of  the  Te- 
ceiver  on  or  before  May  16,  1806.  and  re- 
quited her  to  pay  the  assessment  on  13  shares 
standing  In  her  nam^  In  accordance  with  the 


notice,  or  suit  would  be  commenced  to  en- 
force payment  The  assessmoit  was  not  paid 
in  accordance  with  the  request  or  demand  of 
the  receive,  or  at  all;  and  on  August  3,  1896, 
a  suit  was  Instituted  in  the  circuit  coart  or 
the  United  States  for  tbe  district  of  Washing- 
ton, Northern  dIvMon,  to  enforce  Us  collection, 
in  which  action  judgment  was  rendered  on 
January  21,  IBOS,  In  favor  of  the  cooqdaln- 
ant  and  against  the  defendant;  SCary  I*.  Mac- 
donald, as  execntrlx  ttf  tbe  last  ^rili  and  tes- 
tament of  James  BeM  Macdonald,  deceased, 
for  fl,0M.8O,  and  costs  incurred  In  ttie  ac- 
tion. This  Jndgmoit  was  neva  appealed  from 
and  has  not  been  paid.  No  execution  bam  been 
Issued  upon  It,  but  a  certified  transcript  at 
the  Judgment  was  filed  In  tiw  auperiw  omirt 
of  King  coonty.  hi  tiie  matter  of  fbe  estate 
of  Macdonald,  pursuant  to'sectlon  890,  2  HID'a 
Code.  The  executrix,  Mn.  Macdonald,  tailed 
and  refused  to  pay  ^  judgment:  and  this 
proceeding  was  instituted  by  the  receiver  of 
the  bank. -under  section  2  Hill's  Code, 
to  subject  the  asseta  alleged  to  be  in  tbe 
bands  of  Mrs.  Macdonald,  as  executrix,  to  tbe 
payment  thereof,  by  removtog  her  from  bo- 
tms^  and  causing  letters  testamentary  to  be 
Issued  and  siudi  other  proceedings  to  be  had 
as  are  required  by  law  In  tbe  admiDlstratkn 
ot  estates.  In  his  petition  the  receiver  al- 
1^^  tai  an  appropriate  manner,  tbe  Insol- 
vency of  the  Merchanta'  National  Bank;  his 
own  appointment  as  receiver  by  ttm  comptnl- 
ler  of  tbe  currency;  tbe  asseasment  of  the 
capital  stock  of  tiie  bank  said  eomptroUa'. 
and  the  amomit  of  such  assessment;  tbe  dealli 
of  James  Beid  Macdonald  whfie  owidng  13 
shares  of  said  stock;  the  appointment  of  Mary 
L.  Macdonald  as  executrix  of  tbe  last  will 
and  testament  of  James  Beid  Macdonald; 
and  KverreA  that  said  trill  provided,  among 
other  things,  that  the  estate  of  said  testatfv 
should  be  managed  and  settied  bi  the  manner 
provided  In  said  will,  and  without  tbe  Into'- 
ventlon  of  the  court,  exc^  to  admit  the  will 
to  probate  in  the  mannor  requited  by  law, 
and  that  tbe  estate  had  been  so  managed  and 
controlled  by  said  executrix  dnce  the  probate 
of  the  will  and  the  qualification  of  tbe  said 
executrix  In  accordance  with  terms  timeof. 
The  petition  also  sete  out  all  the  proceedings 
had  and  talcen  In  the  action  in  the  drcoit 
court,  above  mentioned.  Including  the  judg- 
ment therein,  its  nonpaymoit,  and  the  filing 
of  a  certified  transcript  thereof  In  the  superior 
court.  In  short,  the  petition  alleges  facts  snf- 
flcient  to  entitle  the  petitioner  to  the  rell^  de- 
manded under  section  955,  supra,  [ffovlded 
tliat  section  Is  applicable  to  this  case. 

In  her  answer  to  the  petition,  Mrs.  Mac- 
donald denies  that  she  Is  now,  or  since  Au- 
gust 17,  ISOS,  has  been,  the  executrix  of  the 
last  will  and  testament  of  James  Beid  Mac- 
donald, deceased,  and  that,  after  the  pro- 
hate  of  said  will  and  the  qualification  of  asld 
executrix,  the  said  estete  has  been  managed 
and  controlled  without  the  Intervention  of 
the  above-entitled  court;  but  alleges  that  the 
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estate  veaa  administered  under  the  express 
direction  and  control  of  the  said  court;  that 
she,  as  said  executrix,  appeared  In  said  ac- 
tion In  said  circuit  court  of  the  United  States 
and  filed  an  answer  therein,  bat  alleges  that 
slie  appeared  personally  and  specially,  and 
filed  an  answer  in  that  capacity;  that 
has  moved  from  the  state  of  Washington  and 
talEcn  the  greater  portion,  if  not  all,  of  the 
property  of  said  estate,  as  alleged  in  the  pe- 
tition herein,  and  alleges  that  she  lias  at  all 
times  maintained  her  home  in  King  county, 
Wash.,  and  Uvea  and  resides  therein,  except 
daring  the  winter  months,  which  she  spends 
irith  her  young  children  In  the  state  of  Call- 
fornia;  that  she  has  failed,  neglected,  or  re- 
fused to  execute  faithfully  the  trust  Imposed 
upon  her  as  such  executrix,  or  to  promote  the 
interest  of  the  parties  taking  under  said  will, 
or  that  the  petitirai«,  as  a  creditor  of  said 
estate,  has  been  or  Is  about  to  be  damaged 
by  the  refusal  of  said  executrix  faitiifolly  to 
dlschargie  her  trust,  or  that  she  has  wasted  or 
mismanaged  the  property  of  said  estate,  or 
has  committed  a  fraud  upon  said  estate,  or 
has  appropriated  the  property  thereof  to  her 
own  use  and  benefit,  r^;ardless  of  the  Inter- 
est or  claims  of  the  petitioner  as  a  creditor 
of  said  estate,  or  at  all,  and  denies  that  sIlo 
tuts  era  n^lected  to  perform  as  such  execu- 
trix any  act  which  she  was  then  required  to 
4o.  And  it  is  affirmatively  alleged  in  the  an< 
swer  that  the  estate  has  long  since  been  final- 
ly settled  and  closed,  upon  due  notice  to  all 
persons  therein  concerned.  For  a  further  an- 
swer and  affirmative  defense,  Mrs.  Macdon- 
ald  set  forth  in  detail  the  proceedings  in  the 
superior  court  of  King  county  in  the  matter 
«f  her  husband's  estate,  from  the  probate  of 
the  will  up  to  and  including  the  order  of  the 
court  purporting  to  discharge  her  as  execu- 
trix, and  distributing  the  estate  to  her  and 
her  minor  children  on  August  17, 1806.  This 
atfirmative  defense  is,  in  effect,  that  the  will 
vt  Macdonald,  deceased,  was  duly  admitted 
to  probate,  and  that  Airs.  Macdonald  was  ap- 
jtointed  executrix  thereof;  that  notice  to  cred- 
itcvs  to  present  their  claims  within  one  year 
from  the  first  publication  thereof  was  pub- 
lished for  the  time  required  by  law  in  the  ad- 
ministration of  estates,  and  due  proof  thereof 
dnly  made;  that  Mrs.  Macdonald,  as  execu- 
trix ot  the  will  of  her  husband,  applied  to  the 
probate  court  for  leave  to  sell  the  Intweet  of 
her  deceased  husband  In  the  firm  of  Flsh» 
A  Macdonald,  which  application  was  granted; 
that  she  reported  to  the  court  that  no  claims 
had  been  ivraented  against  said  estate,  and 
that  all  debts  bad  been  paid;  and 'that  she 
applied  for  and  obtained  her  discharge  from 
her  tmat,  and  was  awarded  the  entire  estate, 
of  which,  howevN-,  she  was  to  hold  as  guard- 
ian the  sum  of  $1,000  for  each  of  said  four 
minor  children.  But  It  does  not  appear  and  It 
Is  not  claimed  that  she  ever  filed  an  Inven- 
tory of  the  property  of  the  estate,  or  that  the 
estate  was  ever  appraised,  or  its  value  char- 
ged to  htx  as  executrix,  or  that  she  ever  made 


any  report  of  her  doings  to  the  court,  or  ex- 
hibited any  acconnt  for  settlement  or  allow- 
ance. 

At  the  trial  in  the  supwior  court  the  rec- 
ords of  the  circuit  court  in  the  suit  against 
Mrs.  Macdonald  as  executrix,  including  the 
Judgment  therein,  were  Introduced  in  evi- 
dence, and  also  the  transcript  of  said  Judg- 
ment. And  upon  the  pleadings,  evidence,  and 
stipulation  of  the  partl^.^ed  In  the  cause, 
the  court  found,  among  other  things,  that  the 
win  of  the  deceased  was  what  Is  commonly 
known  as  a  "nonlnt^entlon  will,"  author- 
izing the  executrix  therein  named  to  manage, 
control,  and  settle  the  estate  of  the  said  de- 
ceased without  the  Intervention  of  any  court 
whatsoever;  that  she  was  apiwlnted  on  her 
Qwn  petition  to  have  said  will  probated,  and 
herself  appointed  executrix,  and  tbat  the  de- 
cree authorized  her  to  act  without  bonds,  im- 
der  the  authority  of  the  will;  and  that  she 
duly  qualified  as  executrix  of  the  will,  and 
took  charge  of  said  estate.  The  court  further 
found  that  subsequent  proceedings  were  had 
by  her,  which  are  shown  by  the  record,  and 
which  have  already  be«i  stated,  and  need  not 
be  repeated.  The  court  also  found  tbat  the 
said  Mary  L.  Macdonald  at  all  times  since 
the  rendition  of  the  judgment  in  the  circuit 
court  had  In  her  possession  funds  belonging 
to  the  said  estate  sufficient  to  pay  said  Judg- 
ment, and  that  said  Judgment  Is  the  only 
claim  against  the  said  estate,  and  that  no 
reasonable  cause  exists  why  It  should  not  be 
paid.  And  from  the  facts  as  found  the  court 
concluded  that  the  proceedings  of  the  court 
in  this  matt^  subsequent  to  the  Issuance  of 
letters  testamoitary  to,  and  including  the  or- 
der of  discharge  of  the  executrix,  had  no 
binding  force  upon  the  creditors  of  the  said 
estate,  and  were,  as  to  th^,  null  and  v<dd; 
that  Mary  U  Macdonald  has  not  been  legally 
discharged,  and  Is  still  acting  as  ^ecutrix  of 
the  will  ot  James  Reid  Macdoaald,  deceased, 
under  and  by  virtue  of  the  authority  thereby 
conferred,  and  that  she  has  failed  to  execute 
faithfully  the  trust  which  she  assumed  under 
said  will;  and  that  the  petitioner  has  been 
damaged  by  her  acts  in  refusing  to  recognize 
and  pay  the  said  Judgment.  A  decree  was 
thereupon  entered  requiring  Mrs.  Macdtwald, 
as  executrix  of  the  said  last  will  and  testa- 
ment of  James  Reld  Macdonald,  deceased,  to 
pay  to  the  petitioner,  within  30  days,  the  sum 
of  $1,094.30;  being  the  amount  of  the  Jvdg- 
ment  rendered  by  the  said  circuit  court,  to- 
gether with  the  costs  in  the  action  therein. 
And  it  was  further  adjudged  and  decreed  that 
upon  failure  of  the  said  Mary  L.  Macdonald 
to  pay  the  said  Judgment,  interest,  and  costs 
within  the  time  limited,  she  be  removed  and 
discharged  as  such  ececutrix,  and,  upon  jfroip- 
er  application  by  the  petitioner,  letters  of  ad- 
ministration be  Issued  to  another  person,  and 
the  said  estate  be  administered  upon  under 
the  supervision  of  the  superlw  court  Costs 
were  awarded  to  the  petitioner.  From  this 
Judgment  Mrs.  Macdonald  bos  appealed  to 
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this  court,  end  she  claims  tbnt  the  lovrer 
court  erred  in  finding  (1)  that  the  proceed- 
ings In  the  circuit  court  were  regular,  and 
that  the  judgmoit  rendered  therein  Is  a  bind- 
ing judgment  upon  the  said  Mary  L.  Mac- 
donald  as  such  executrix;  (2)  that  the  said 
Mary  L.  Macdonald  at  all  times  since  the 
rendition  of  Bald  judgment  bad  fn  her  pos- 
session funds  belonging  to  said  estate  suffi- 
cient to  pay  said  judgment,  and  that  the  said 
judgment  Is  the  only  claim  now  against  the 
said  estate,  and  that  no  reasonable  cause  ex- 
ists why  the  satd  judgment  should  not  be 
paid. 

The  first  claim  of  error  seems  to  be  based 
upon  tbe  assumption  that  the  judgment  of 
the  federal  court  In  the  controversy  between 
these  same  parties  Is  simply  an  adjodlcation 
that  at  the  death  of  the  deceased  he  was  the 
owner  of  certain  shares  of  stock,  upon  which 
a  valid  assessment  bad  been  levied  by  the 
comptroller  of  the  currency,  and  that  the  ques- 
tions whether  or  not  sach  obligation  has  been 
perfected  or  reduced  to  an  enforceable  claim 
against  tbe  personal  representative  of  tbe  de- 
cetued,  and  whether  It  had  been  presented  In 
time,  and  whether  she  has  funds  with  which 
to  pay,  are  each  and  all  of  them  vital  ques- 
tions in  the  cause,  upon  which  the  circuit 
court  did  not  pass.  Several  authorities  are 
cited  by  the  learned  counsel  for  the  appellant 
as  to  the  powers  and  duties  of  the  federal 
courts  in  actions  against  the  personal  repre- 
sentatives of  deceased  pereons,  the  one  prin- 
cipally relied  on  being  Wickham  v.  Hull  <C. 
O.)  60  Fed.  326.  That  was  a  bill  filed  by 
the  receiver  of  a  national  bank  against  the 
executors  of  the  last  will  of  A.  N.  Hull,  de- 
ceased, to  enforce  collection  of  an  assessment 
uiwn  certain  shares  of  capital  stock  of  the 
bank,  belonghig  to  the  estate.  And  It  was 
there  held  that  the  estate  of  a  deceased  owner 
of  national  bank  stock  is  liable,  under  sec- 
tion 6162  of  tbe  Revised  Statutes  of  the  United 
States,  to  an  assessment  levied  against  his 
executors  in  consequence  of  the  failure  of  the 
bank  after  fate  death;  that  tbe  federal  court 
is  not  deprived  of  jurisdlctloo  of  a  suit  against 
the  executora  of  an  estate  by  the  fact  that 
the  estate  Is  In  the  possession  of  a  probate 
court  for  the  pnrpose  of  administration;  and 
that  the  federal  court  has  jurisdiction  to  de- 
termine whether  a  liability  exists,  but  can- 
not Issue  execution  to  enforce  such  liability. 
In  that  case  the  defendants  pleaded  tbe  limita- 
tion prescribed  by  the  Iowa  statute  governing 
the  settlement  of  estates,  and  the  court  re- 
fused to  pass  upon  the  question  whether  the 
particular  provision  of  tbe  state  statute  plead- 
ed debarred  the  complainant  from  sbarli^  In 
the  estate;  the  coart  being  of  the  opinion  that. 
Inasmuch  as  the  claim  established  by  it  must 
be  presented  for  allowance  In  the  probate  pro- 
ceedings, It  was  the  better  practice  to  remit 
that  question  to  tbe  probate  court.  But  In 
that  case  tbe  court  did  determine  and  estab- 
lish the  claim  of  the  receiver  against  tbe  ex- 
ecutors of  the  wlU  of  the  deceased,  and.  In 


so  doing,  necessarily  passed  upon  such  qnes- 
tlona  as  the  liability  of  the  executors  for  tbe 
assessment  and  tbe  jurisdiction  of  tbe  court 
In  the  premises,  as  those  questions  were  di- 
rectly Involved  in  the  case.  In  the  action  In 
the  federal  circuit  court  between  the  receiver 
and  the  appellant  here,  It  was  claimed  by  tbe 
appellant  that  she  was  not  liable.  In  a  repre- 
seutatlve  capacity  or  otherwise,  for  the  as- 
sessment upon  the  bank  stock  In  question, 
for  tbe  reason  that  she  had  been  discbar^d 
from  her  trust  as  executrix  by  a  court  of  com- 
petent jurisdiction  after  notice  to  all  parties 
concerned;  and  the  same  claim  is  made  In 
this  proceeding.  The  circuit  court.  In  tbe 
above-mentioned  action,  found,  as  shown  by 
the  recitals  In  Its  decree,  among  other  thhigs, 
that  Mary  L.  Macdonald  (appellant  here)  has 
been  ever  since  November  27,  1893,  the  duly 
appointed,  acting,  and  qualified  executrix  of 
the  last  will  of  James  Reld  Macdonald,  de- 
ceased; that  said  deceased  was  at  the  time 
of  bis  death  the  ovraer  and  in  the  possession 
of  property  in  King  county.  Wash.,  and  that 
all  of  said  property.  In  an  amount  largdy  In 
excess  of  complainant's  claim  therein,  and  lia- 
ble to  the  payment  of  the  debts  of  the  de- 
ceased, came  into  the  hands  of  the  said  Mary 
L.  Macdonald  as  such  executrix;  that  there 
were  no  debts  remaining  unpaid;  and  that 
there  still  remained  In  her  hands  property  un- 
distributed, and  liable  for  the  payment  of  the 
debts  of  the  deceased,  suffi^nt  to  pay  the 
claim  of  tbe  complainant  therein.  That  Judg- 
ment, as  we  have  seen,  was  not  appealed  from, 
and  has  never  been  set  aside  or  modified,  and. 
as  between  tbe  parties  thereto,  is  decisive  of 
all  questions  there  Ui  issue  and  determined  by 
tbe  court  See  Sayward  v.  Thayer,  9  Wash. 
22,  36  Pac.  966,  3H  Pac.  137,  and  Isensee  v. 
Austin,  16  Wash.  352.  46  Pac  394.  It  must 
be  borne  In  mind  that  the  federal  court  did 
not  undertake,  or  even  pretend,  to  take  pos- 
session of  the  estate  of  the  deceased,  or  to 
administer  upon  It,  and  hence  the  authorities 
cited  by  appellant  to  the  effect  that  one  court 
will  not  seize  property  lawfully  in  the  pos- 
session of  another  are  not  applicable  to  tbe 
case  in  band.  One  of  the  questions  which  tbe 
said  circuit  court  was  called  upon  to  deter- 
mine was  whether  the  defendant,  Mrs.  Mac- 
donald, was  in  fact  tbe  executrix  of  the  wDl 
of  Macdonald,  deceased,— she  having  denied 
that  she  was  such  executrix,  and  pleaded  her 
discharge  by  the  superior  court,— and  that  In- 
volved the  further  question  whether  she  de- 
rived her  power  as  executrix  from  the  wQl 
itself,  or  from  the  statutes  regulating  the  ad- 
ministration of  estates.  And  the  court  ad- 
judged that  she  was  such  executrix,  and  al- 
tered its  decree  against  her  accordingly;  and 
we  have  no  doubt  that  tbe  judgment  ia  valM. 
and  that  It  Is  payable  like  any  other  debt 
chargeable  to  the  estate.  That  case  ia  re- 
ported hi  85  Fed.  at  page  836,  tmder  the  title 
of  Baker  v.  Beach;  the  complainant,  Baker, 
being  at  that  time  the  receiver  of  tbe  Mer- 
chants' National  Bank.  In  the  course  of  tlie 
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opinion  the  court  said:  "As  the  law  makes 
no  provision  for  discharging  an  eiecutrlx  who 
assumes  to  caiTy  out  the  provisions  of  a  will 
in  settling  up  the  estate  of  a  deceased  person 
without  other  authority  than  the  will  itself, 
exemption  from  liability  incident  to  ownership 
of  any  property  which  belonged  to  the  deceas- 
ed in  hi8  lifetime  cannot  be  clalo^  until  the 
title  to  all  personal  property  of  the  deceased 
has  been  transferred,  and  imtll  the  heirs  have 
obtained  possession  of  all  real  property.  A 
decree  will  be  entered  according  to  the  prayer 
of  the  bill."  But  It  Is  earnestly  Insisted  on 
behalf  of  the  appellant  that  there  was  no  evi- 
dence whatever  to  sustain  the  finding  that  ap 
pellant  at  the  time  of  the  rendition  of  the 
judgment  by  the  circuit  court,  or  at  any  time 
since,  had  In  her  possession  funds  belonging 
to  said  estate  sufficient  to  pay  said  Judgment, 
or  that  sold  judgment  Is  the  only  claim  against 
said  estate.  As  to  this  contention,  we  think 
counsel  Is  In  error.  In  the  first  place,  the 
judgment  of  the  federal  court  established  the 
fact  that  the  appellant  at  that  time  had  funds 
In  her  possession,  undistributed,  sufficient  to 
pay  this  claim  of  the  receiver,  and  that  it 
was  the  only  debt  of  the  estate;  and,  In  the 
second  place,  It  appears  by  the  verified  state- 
ment of  the  appellant,  which  was  presented 
to  the  superior  court,  that  the  deceased  left  a 
large  amount  of  prpperty,  which  It  Is  con- 
ceded came  into  her  hands  as  administratrix 
of  the  estate;  that  there  were  practically  no 
debts,  except  debts  of  the  firm  of  Fisher  & 
Macdonald,  which  she  admits  and  declares  In 
Iter  brief  were  paid  soon  after  her  appointment 
as  administratrix;  and  that  she  disposed  of 
the  deceased's  Interest  in  said  firm  for  $25,- 
000.  It  also  appears  from  the  record  that  at 
the  time  of  her  allied  discharge  she  had  suffi- 
cient funds  with  which  to  pay  the  legacies 
specified  in  the  will,  amounting  to  $4,000,  and 
that  she  procured  her  appointment  as  guard- 
ian of  the  estates  of  her  children,  and,  as  such 
guardian,  received  the  legacies  named  in  the 
will.  There  was  no  evidence  adduced  show- 
ing that  any  portion  of  the  estate  had  been 
lost  or  disposed  of  in  any  way,  and  upon 
this  state  of  facts  It  would  seem  clearly  to 
appear  that  the  finding  In  question  was  fairly 
warranted  by  the  evidence.  It  Is  further 
claimed  by  the  appellant  that  the  trial  court 
erred  In  its  conclusions  of  law  ai)ove  men- 
tioned, and  It  Is  especially  Insisted  that  the 
record  of  the  proceedings  of  the  probate  court 
show  that  the  estate  was  managed  and  settled 
imder  the  order  and  direction  of  the  court, 
and  not  under  and  by  virtue  of  the  authority 
of  the  will.  The  will,  upon  its  face,  shows 
that  It  is,  and  was  Intended  to  be,  a  "nonin- 
tervention" will;  and  the  record  shows  that 
ilrs.  Macdonald  accepted  the  trust,  qualified 
as  executrix,  took  possession  of  the  estate  of 
the  deceased,  and  managed  it  In  accordance 
with  the  pi-ovisions  of  the  will.  True,  she  ap- 
pll^ed  to  the  court  for  leave  to  sell  the  Inter- 
est of  the  deceased  In  the  firm  of  Fisher  &. 
Macdonald,  and  to  be  discharged  from  her 


trust,  but  it  does  not  follow  from  these  facts 
that  the  estate  was  either  managed  or  settled 
under  the  supervision  and  control  of  the  court. 
This  court  has  frequently  and  uniformly  held 
that  the  probate  com*t  is  without  power,  ex- 
cept such  as  is  specially  conferred  upon  it 
by  the  statute,  to  control  the  administration 
of  estates  under  wills  of  the  character  of  that 
now  under  consideration.  See  Newport  v. 
Nevpport,  5  Wash.  114,  31  Pac.  428;  Smith  v. 
Smith,  15  Wash.  239,  46  Pac.  240;  State  t. 
Superior  Court,  21  Wash.  575,  59  Pac.  483. 

It  follows  from  what  we  have  already  said 
that  the  purported  discharge  of  appellant  as 
executrix  was  without  force  or  effect  as  to 
the  respondent,  and  that  the  court  was  right 
In  so  concluding.  As  to  the  point  made  by 
the  appellant  that  the  respondent's  claim  was 
not  presented  within  one  year  from  the  first 
publication  of  the  notice  to  creditors,  and  was 
therefore  haired  by  the  statute,  It  is  sufficient 
to  observe:  First,  that  the  limitation  Invoked 
by  appellant  la  not  applicable  to  this  case 
(Moore  v.  Klrkman,  19  Wash.  005,  54  Pac. 
24);  and,  second,  tliat  the  claim  of  the  re- 
spondent did  not  exist  until  after  the  expira- 
tion of  the  year  specified  In  the  notice  to  cred- 
itors, and  hence  could  not  be  affected  by  the 
notice,  or  barred  because  not  presented  to  the 
executrix  at  that  time  (State  v.  Tlttmann,  85 
S.  W.  579:  Finney  v.  State.  9  Mo.  227;  Ten- 
ny'8  Adm'r  v.  Lesley's  Adm're,  80  Mo.  064; 
Oswald  V.  Plllsbury  [Mhm.]  63  N.  W.  1072). 

We  have  discovered  no  error  In  the  record, 
and  the  judgment  is  therefore  affirmed. 

RBAVIS,  C.  J.,  and  MOUNT  and  DUN- 
BAR, JJ^  concur.  FUUiBBTON,  J.,  diBsentB. 


m  Wub.  an 

STATE  ex  rel.  SCANDINAVIAN-AMBBI- 
OAN  BANK  OF  SEATTLE  T.  TALL- 
MAN,  Judge. 
(Supreme  Court  of  Waahingtou.    Aug.  22, 
1902.) 

AfiATEMENT-PBNDENCT  OF  ACTION  IN  FBD- 
ERAL  COURT. 
1.  S>iit  having  been  commenced  in  the  federal 
court  by  C,  claiming  all  of  certain  money  and 
bonds,  against  the  holder  and  the  other  claim- 
ant thereof,  to  compel  delivery  thereof  to  0. 
and  restrain  delivery  thereof  to  an^  one  else, 
plea  in  abatement  is  properly  sustained  to  an 
action  for  such  money  and  bonds,  thereafter 
commenced  in  the  state  court  liaving  concur- 
rent jurisdiction,  by  tb«  other  claimant  ag^nst 
C,  the  holder,  and  others. 

Petition  on  relattoD  of  the  Scandinavian- 
American  Bank  of  Seattle  for  writ  of  man- 
date to  Boyd  J.  Tallman,  Judge  of  the  superior 
court  In  and  for  the  county  of  King.  Denied. 

Bnlllnger,  Bonald  &  Baute  and  WUUam 
Martin,  for  relator.  John  P.  Hartman,  for  re- 
spondent. 

REIATIS,  0.  J.  Petition  for  writ  of  man- 
date.  The  facts.  In  substauce,  as  alleged,  are: 


IT  1.  Boe  Abatement  and  RevlTal.  vol.  1,  Cent.  Dig, 
I  88:  Courts,  VOL  13.  Cent  Dig.  U  1346-lMT. 
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Tbe  city  of  Seattle  provided  for  certain  Im- 
proTementa,  and  by  ordinance  created  local 
aaseasment  dtetrlcts,  and  levied  asseasment  up- 
on tbe  real  property  therein  to  pay  for  aucb 
ImproTements.  Thereafter  the  city  entered  in- 
to a  .contract  about  the  ITth  of  Jane,  1900, 
■with  tbe  firm  of  McCanley  &  Delaney.  by  the 
terms  of  which  contract  eald  firm  were  to 
undertake,  constract,  aad  finish  such  Improve- 
ments in  accordance  with  the  specifications  of 
the  contract  At  the  same  time  the  said  con- 
tractors executed  a  bond  In  the  penal  stun 
of  764.000,  conditioned  for  the  faithfal  per- 
formance of  the  contract,  and  the  City  Trust, 
Safe  Deposit  &  Surety  Company  of  Philadel- 
phia, a  foreign  corporation,  executed  snch 
bond  as  surety.  Thereafter  the  contractors 
entered  upon  the  construction  of  such  Improve- 
ments, and  partially  completed  the  same,  and 
then  defaulted  and  atmndoned  the  contract. 
The  surety  company  was  duly  notified  by  the 
dty  tiiat  it  must  perform  the  contract  Itself 
or  answer  for  the  breach  thereof.  The  surety 
company  then  proceeded  to  constract  and  com- 
plete the  improvements  nnder  the  terms  of 
the  contract,  which  performance  was  accepted 
by  the  city.  By  tbe  stipulations  of  the  con- 
tract, local  assessments  were  to  be  collected 
for  the  payment  of  the  contractors,  and.  If 
sufficient  collGctlons  on  such  assessmenta  were 
not  made  within  30  days  after  the  perform- 
ance at  the  contract,  the  remainder  due  the 
contra ctors  was  to  be  paid  In  bonds  Issued 
and  payable  out  of  the  local  assessment  fund. 
Upon  the  performance  of  the  contract  the 
moneys  then  collected  and  the  bonds  Issued 
for  the  amount  remaining  dae  were  to  be 
delivered  to  the  contractora.  About  the  24th 
of  July,  1900.  the  contractors  borrowed  con- 
Blderable  sums  of  money  from  the  relator  for 
the  purpose  of  furnishing  material  and  paying 
for  labor  In  tbe  construction  of  the  improve- 
ments, and  at  the  same  time  executed  and 
delivered  to  the  relator  their  assignmenta  In 
writing  of  a  large  portion  of  the  compensa- 
tion to  be  received  by  the  contractors  from  the 
city,  payable  out  of  the  local  assessment  fund 
on  account  of  said  contract,  which  assign- 
ments were  duly  filed  with  the  city  comptrol- 
ler, and  the  relator,  npon  the  faith  of  anch 
assignments,  advanced  large  sums  of  money 
to  said  contractors.  A  considerable  sum  of 
money  has  been  collected  from  the  local  as- 
sessments and  now  remains  In  such  fund  In 
the  city  treasury.  On  the  26th  of  February, 
1901,  the  City  Trust.  Safe  Deposit  &  Surety 
Oomimny  filed  two  bills  In  equity— substan- 
tially alltie  for  the  purposes  of  this  case,  and 
of  which  only  one  will  be  hereafter  noticed — 
In  the  circuit  court  of  the  United  States  for 
the  district  of  '\VashIn;;ton,  against  Frank  H. 
Paul,  as  city  comptroller,  which  bill  In  sub- 
stance claimed  the  whole  amount  of  the  local 
Improvement  fund  collected  by  the  city,  and 
that  bonds  be  Issued  to  It  for  the  remainder 
due  the  contrnctors.  It  Is  alleged  that  de- 
mand had  been  made  upon  the  comptroller, 
and  he  had  refused  to  Issue  such  bonds  or 


deliver  aald  money.  In  the  prayer  for  rdlef, 
among  othw  things,  U  was  demanded  that  tbe 
said  comptroller  be  restrained  from  delivering 
the  warranta  on  tbe  fnnd  In  the  city  treaaury 
for  the  money  or  the  bonds  for  the  remaind^ 
due  the  ccmtractorB  to  any  other  prason  tban. 
the  complainant,  the  trust  company,  and  tint 
the  comptroller  be  required  to  deliver  to  saU. 
complainant  the  warranta  for  money  accnmn- 
lated  in  said  assessment  fund  and  the  bonds 
for  the  remainder  doe  tbe  contractors.  Pro- 
cess  was  served  upon  the  comptroller  npon  tbe 
same  day  the  .bill  was  filed.  About  tbe  15th 
of  April,  1901,  the  comptroller  answered,  ad- 
mitting substantially  the  all^tlona  of  tbe  bOU 
but  excusing  his  delivery  of  tbe  warrants, 
bonds,  etc.,  upon  the  ground  that  the  relator 
here,  the  Scandinavian-American  Bank  of 
Seattle,  claimed  a  large  Share  of  tiie  money  In 
the  assessment  fond,  and  bonds,  etc.,  by  vir- 
tue of  said  ass^menta  from  the  contractiw* 
to  relator.  Thereupon,  two  day*  later,  tbe 
complainant,  the  tmst  company,  filed  its 
amended  bill  making  tbe  relator  and  some 
other  claimants  additional  parties  defendant,, 
and  alleging  that  the  claim  of  relator  was  in- 
ferior to  fliat  of  comptabiant,  and  upon  the 
same  day  process  was  served  upon  the  re- 
lator. On  the  16th  of  April,  1901,  the  relator 
commenced  an  action  In  the  toperlor  court  of 
King  county,  claiming  a  superior  right  hi  tba 
local  assessment  funds  go  created  to  Uie- 
amount  of  about  928,000  by  rlrtoe  of  the 
Blgnments  held  by  it  from  the  contractors. 
It  made  the  comptrolio'.  I^iul,  the  tmst  earn- 
pany,  the  city  of  Seattle,  and  some  other 
claimants  to  a  part  Of  tbe  assessment  fnnd. 
parties  defendant  in  said  acticm,  and  som- 
mons  vras  served  upon  each  of  the  defendants. 
On  tbe  3d  day  of  June,  1001,  tbe  relator  hem- 
In  entered  Its  appearance  In  the  fedml  court 
by  plea  In  abatement,  which  was  founded  on 
tbe  pendency  of  the  ft^on  in  the  state  court. 
The  plea  was  overruled  tn  the  federal  conrt. 
On  the  1st  of  May.  1901,  the  comptroner, 
Paol,  tlie  city  of  Seattle,  and  tbe  tmst  c«»tt- 
pnny  entered  their  appearaneea  as  defendants 
in  the  state  court,  respectively,  by  pleas  In 
abatement,  setting  up  the  same  gnnmd  In  each 
plea,  which  was  the  pendency  of  the  sutt  above 
referred  to  In  the  federal  cotrrt  A  demurrer 
was  interposed  by  relator  to  these  pleas  In 
abatement,  which  demurrer  was  ovemleA  la 
the  superior  court,  and  an  order  entered  sus- 
pending further  proceedings  tu  the  action  pend- 
ing the  SQlt  In  the  federal  court. 

The  question  for  review  here  is  the  ruling 
of  the  superior  court  upon  the  pleas  In  abate- 
ment The  record  contains  copies  of  tbe  bID 
filed  In  tbe  federal  court  and  of  the  complaint 
filed  In  Ihe  superior  court.  It  la  apparent  that 
the  real  controversy  is  between  tbe  tmat  com- 
pany and  the  relator  over  the  fund  created 
by  the  city  of  Seattle  and  arising  from  tbe 
local  assessments.  Relator  claims  a  lai^ 
portion  thereof  by  assignment  from  tbe  con-  ^ 
tractors,  and  tbe  trust  company  claims  tbe 
whole  of  tbe  fond  by  virtue  ot  Its  otd^tloBa 
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upon  tiie  surety  bond  and  Its  performance  of 
the  contract  tor  tbe  contractors.  The  city  is 
a  mere  trustee  of  this  fund,  and  Its  comptroller 
Is  tbe  ministerial  officer  who  issues  tbe  war- 
rants, bonds,  etc.,  wblcb  evldenee  tbe  rigbt 
to  tbe  fund.  Tbe  court  which  adjudicates  this 
controTersy  sbould  bare  the  rlgbt  to  control 
tbis  fund.  Tbe  superior  court  and  tbe  federal 
court  are  of  concurrent  jurisdiction  over  tbe 
same  territory.  Tbe  principle  stated  in  Held- 
rltter  t.  Oilcloth  Co.,  112  tJ.  S.  2»4,  5  Sup. 
Ct  135,  28  L.  Ed.  720,  is  pertinent  here:  "It 
Is  merely  an  application  of  the  familiar  and 
necessary  rule,  so  often  applied,  whlcb  gov- 
erns the  relation  of  courts  of  concurrent  ju- 
risdiction, where,  as  Is  the  case  bere,  It  con- 
cerns tbose  of  a  state  and  of  the  United  States, 
constituted  by  the  authority  of  distinct  govern- 
ment, though  exercising  jurisdiction  over  tbe 
same  territory.  That  rule  bas  no  reference  to 
tbe  supremacy  of  one  tribunal  over  tbe  other, 
nor  to  the  superiority  In  rank  of  tbe  respective 
claims  in  bebalf  of  wblcb  tbe  conflicting  jnrte- 
dlctlODS  are  invofced.  It  simply  regulrea,  as 
a  matter  of  necessity,  and  therefore  of  comity, 
tbat,  when  the  object  of  the  action  requires 
the  contnrf  and  dominion  of  tbe  property  In- 
ToTred  in  tbe  Htlgatlon,  tbat  court  whicb  first 
acquires  possenlon,  or  that  domioltm  which  to 
equivalent,  draws  to  Itself  the  exdndve  right  to 
dispose  of  1^  for  tbe  ptoposes  of  its  Juris- 
diction."  See,  also.  Gates  v.  Buckl,  4  O.  C. 
A.  lie,  68  Fed.  061;  Zimmerman  v.  So  Kelle, 
2S  a  a  A.  filS,  80  Fed.  417;  Coben  t.  Solo- 
mon <C.  G.)  60  Fed.  411.  The  blU  of  tbe  tmst 
company  wat  flled  In  tbe  federal  oomt  Feb- 
ruary 26,  1901.  It  asserted  a  claim  to  this 
fund,  and  dlaelosed  without  naming  them  oth- 
er probable  claimants  to  r^its  In  tbe  fund. 
It  prayed  that  tbe  ebmptroUer  be  restrained 
from  delivering  the  said  fund,  or  any  evidence 
of  rlgbt  tik«eto,  to  any  other  parties.  Tbe 
comptroller's  answCT  disclosed  tbe  other  claim- 
ants wbo  assnted  rights  to  share  In  said  fund, 
and  tbereuptm  relator  was  promptly  made  a 
party  defendant  tbereln.  It  would  seem  tba 
same  controversy  is  pending  in  the  federal 
and  state  conrtK  It  Is  true  no  Immediate 
physical  possession  bas  been  taken  of  tbe  mon- 
V  hi  the  dty  treasury  or  of  any  evidences 
of  right  thereto,  but  equitable  protection  of 
tbe  Integrity  of  the  fund  and  any  evidence  of 
right  thereto  was  Invoked  In  the  complalnanf  a 
bill,  and  process  was  Issued  and  served  upon 
tbe  officer  who  must  disburse  tbis  fund,  before 
rriator  commenced  bis  action  in  the  state 
court.  Under  recognized  authority,  and  upon 
principle,  tbe  jurisdictloo  was  first  obtained 
by  tbe  federal  court.  Tbe  earnest  argument 
prewnted  In  the  briefs  by  couuBel  for  relator 
against  the  want  of  equity  on  tbe  face  of  the 
bill  filed  in  the  federal  court  cannot  be  con- 
sidered here;  tbe  issue  is  In  tbat  jurisdiction. 
It  Is  concluded  that  the  order  of  the  superior 
eourt  is  correct,  and  the  writ  is  denied. 

ANDERS.  MOUNT,  WHIXB.  DUNBAB, 
and  UADLS;,  JJ.,  concur. 
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(Snpreme  Court  of  Washincton.   Aug.  7,  1902.) 

CONTRACTS  —  NEW    AOREEMENT  —  MBROER  — 
PLEA  DI  NG—DENlAI.3—RECEUFrS— EFFECT. 

1.  Plaintiff  aod  others,  being  the  joint  own- 
ers of  a  mining  claim,  gave  defendant  an  option 
to  purchase;  defendant  to  pay  ¥87,500,  $8,750 
of  which  waa  paid  down.  Another  1F&750  was 
to  be  paid  May  1st,  and  the  balance  later.  A 
deed  was  executed  and  deposited  In  escrow,  t» 
be  delivered  on  full  payment.  Defendant  also 
agreed  with  plaintiff  to  pay  her  $11,000  when 
the  1^750  was  paid.  Suoseqaeutly  the  par- 
ties agreed  to  accept  $C(KOOO  if  defendant  woold 
at  once  take  up  tbe  deed,  whicb  was  done^ 
Held  that,  the  new  agreement  having  super- 
seded the  other,  pUiutifl  could  not  recover  the 
*U,000. 

2.  An  allegation  in  the  complaint  tbat  the 
payments  were  made  in  accordance  with  the 
tet-ms  of  tbe  option  is  denied  by  an  answer  de- 
nying that  after  the  making  of  the  contract 
any  second  paymrat  contemplated  therein  waa 
made^ 

3.  Plaintiff  contended  that  the  allesation  that 
¥50,000  was  paid  in  accordance  with  tbe  op- 
tion was  tbe  necessary  averment  of  tbe  fact 
that  98,760  bad  been  paid,  and  that  the  state- 
ment that  $8,750  had  been  paid  waa  a  mere  le- 
gal conclusion,  so  that  tbe  denial  of  It  raised 
no  issue.  Heti,  that  the  statement  as  to  the 
$8,750  was  tbe  ultimate  fact  sought  to  be 
pleaded,  and  was  by  the  answer  in  Issue. 

4.  The  answer  having  been  construed  on  tbe 
trial  as  raising  tbe  issue  as  to  payment  of  the 

S,750  under  tbe  option,  and  no  exception  bav- 
S  been  taken,  and  the  case  having  proceeded 
on  the  theory  that  the  payment  must  be  shown 
as  a  condition  precedent  to  the  recovery  of  tbe 
$11,000,  the  plaintlft  could  not  urge  on  appea) 
that  tbe  answer  did  not  raise  the  Issue. 

6.  Plaintiff  and  others,  owners  of  a  mining 
claim,  agreed  to  sell  for  a  certain  price,  and 
placed  a  deed  in  escrow,  and  the  purchaser 
agreed  to  pay  plaintiff  $11,000  if  he  made  the 
second  payment  under  tbe  option.  Afterward* 
the  owners  agreed  to  take  a  less  price  if  the 
deed  were  at  once  taken  up,  and  executed  a 
paper  redting  that  they  had  received  fall  con- 
sideration and  payment.  Udi,  that  the  receipt 
was  broad  enough  to  cover  the  claim  of  plain- 
tiff for  the  ¥11,(H)0. 

6.  A  receipt  given  by  the  seller  of  a  mining 
claim  to  the  purchaser  recited  that  it  was  in 
full  of  tbe  purchase  price.  The  receipt  was 
sieued  under  the  advice  of  the  seller's  husband, 
who  had  conducted  the  negotiations  and  the 
owner  had  had  an  oppintunity  to  read  it.  HM, 
tbat  she  could  not  say  that  all  the  conaider- 
atJon  moving  to  her  had  not  been  received. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Herman  D.  Crow,  Judge  pro  tern. 

Action  by  Effle  Q.  Sherman  against  Charles 
Sweeny.  (Yom  a  judgment  for  plaintiff,  dfr 
fendant  appeals.  Reversed. 

Heybum  &  Heyhnm  and  Post  Avery  A 
Higgins,  for  appellant  A.  E.  Gallagher  and 
Voorhees  A  Voorbees,  tor  respondent 

HADLBY,  J.  This  Is  an  action  for  the  re- 
covery of  money,  brought  by  respondent 
against  appellant  Respondent  In  ber  com- 
plaint alleges  In  substance:  Tbat  on  and  pri- 
or to  tbe  28th  day  of  October,  1899,  sbe  was 
the  owner  In  ber  own  Individual  and  separate 
rigbt  of  en  undivided  mie^ixtb  Interest  la 
and  to  certain  mining  claims  altuate  In  Bob- 
bins mining  district  In  Idaho  county,  vtate  of 
Hearing  denied  Ootober  S,  un. 
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Idaho,  said  claims  being  respectively  known 
as  "Big  Buffalo,"  "MeiTlmac,"  and  "Oro 
Flno."  TJiat,  at  the  time  mentioned,  J.  N. 
Rice,  Perry  Mallory,  and  James  Justus  own- 
ed, together  with  respondent,  an  undivided 
half  Interest  in  the  whole  of  said  claims,  less 
an  undivided  Interest  adjudged  to  bflong  to  1 
one  Harry  Gllddeu,  to  be  deducted  fr.im  the 
Interest  o£  said  Rice.  That  on  said  date  re- 
spondent and  said  Rice,  Mallory.  and  Justus 
entered  Into  a  contract  In  writing  with  the 
appellant  whereby  appellant  was  given  an 
option  to  purchase  said  undivided  half  Inter- 
est, less  the  interest  of  said  Giidden,  upon  the 
following  terms,  to  wit;  That  appellant  should 
pay  the  aggregate  sum  of  $87,500,  $8,750  of 
which  was  then  paid  In  cash,  A  further  sum 
Of  $8,750  was  to  be  paid  on  or  before  May  1, 
1900,  and  the  balance  of  $70,000  was  payable 
on  or  before  November  1,  1900.  That  as  a 
part  of  the  consideration  for  said  contract 
the  said  persons  granting  the  option  signed 
and  acknowledged  a  mining  deed  in  the  usual 
form,  conveying  their  interest  aforesaid  to 
appellant,  and  placed  said  deed  In  escrow 
with  the  Ebcchange  National  BaulE  In  Spokane, 
Wash.,  to  be  delivered  to  appellant  upon  the 
payment  of  said  sums  at  or  before  the  times 
mentioned.  That  at  the  time  of  executing 
Bald  option  contract,  and  as  a  part  of  ,  the 
consideration  for  the  respondent's  signing 
the  same  and  placing  said  deed  in  escrow,  the 
appellant  entered  Into  another  contract  vdth 
respondent  whereby  he  promised  and  agreed 
that  ff  he  made  said  paymetit  of  $8,750  on  or 
before  May  1,  1900,  he  would  thereupon  pay 
to  respondent  the  sum  of  $11,875.  That 
thereafter,  and  on  or  about  the  16th  day  of 
April,  1900,  the  respondent  and  said  Rice, 
Mallory,  and  Justus  agreed  with  appellant 
that  if  be  would  at  once  exercise  his  right  to 
take  up  said  deed  under  said  option,  and 
would  at  once  pay  them  the  sum  of  $50,000 
cash  on  account  of  said  option,  they  would 
remit  to  appellant  the  balance  of  said  pur^ 
cbase  price,  and  would  permit  him  at  once  to 
take  said  deed  out  of  escrow.  That  appel- 
lant thereupon  agreed  to  do  so,  and  on  the 
16th  day  of  April,  1900,  paid  them  the  sum 
of  $50,000,  and  at  once  received  jCrom  them 
an  order  directing  the  aforesaid  bank  to  de- 
liver said  deed  to  him,  which  delivery  was 
made.  That  on  April  16,  1900,  appellant  paid 
said  sum  of  $8,750  upon  said  (H>tion  In  ac- 
cordance with  the  terms  thereof.  That  there- 
after, and  prior  to  the  commencement  of  this 
action,  respondent  demanded  payment  of  said 
$11,875,  which  was  refused.  Judgment  is  de- 
manded for  said  sum,  with  interest  from 
April  IG,  1900.  The  answer  denies  that  re- 
spondent at  the  time  of  making  said  option 
contract  or  at  any  other  time  was  the  owner 
of  any  Interest  in  said  mining  claims;  denies 
that  said  Rice,  Mallory,  and  Justus,  or  either 
of  them,  owned  an  undivided  half  interest 
with  respondent,  or  any  interest,  In  said 
claims  at  any  time;  admits  that  ap[>ellant 
entered  Into  a  contract  in  writing,  a  copy  at 


which  Is  set  out  In  the  complaint,  and  the 
purport  of  which  is  as  stated  alwve,  but  al- 
leges the  facts  to  be  tliat  at  the  time  of  mak- 
ing said  contract  the  respondent  and  said 
Rice,  Mallory^  and  Justus  claimed  to  own  an 
Interest  In  said  mining  claims,  and  for  such 
supposed  interest  appellant  paid  them  the 
sums  of  money  stated  in  the  complaint,  but 
that  neither  respondent,  nor  any  of  the  per- 
sons alleged  In  the  complaint  to  have  had  an 
interest  In  the  property,  ever  had  any  inters 
est  therein;  that  after  the  making  uf  said 
contract  the  supreme  court  of  the  state  of 
Idaho,  by  its  Judgment,  hdd  and  detomlned 
that  none  of  said  persons  ever  had  any  in- 
terest in  said  claims,  and,  upon  said  judg- 
ment being  entered,  appellant  refused  to 
make  further  payments  under  said  contracts, 
for  the  reason  that  the  c(»isideratioQ  thereof 
had  failed  since  they  were  made,  and  the 
persons  assuming  and  undertaking  to  sell 
and  convey  to  appellant  the  Interests  men.- 
tloned  and  described  therein  had  no  Interest 
which  they  could  sell  or  convey  to  him.  It 
Is  further  denied  that  appellant  ever  made 
any  second  payment  as  provided  in  said  con- 
tract. It  is  also  alleged  that  respondent  sign- 
ed and  delivered  to  appellant  a  receipt  In  full 
for  all  sums  of  money  due,  owing,  or  payable 
to  her  on  account  of  or  in  connection  with 
any  business  transaction  arising  out  of  the 
aforesaid  contracts,  and  that  no  sum  what- 
ever is  due  and  owing  to  her  on  account  of 
said  contracts,  or  upon  any  account  what- 
ever. The  answer  also  contains  aUegatloos 
to  the  effect  that  respondent  and  Rice,  Mal- 
lory, and  Justus  made  ftilse  r^resentatloDS 
to  appellant  concerning  their  title  to  said 
mining  claims,  upon  which  he  relied.  The  re- 
ply denies  the  material  allegation  of  the  an- 
swer, and  affirmatively  alleges  that  prior  to 
the  making  of  said  contracts  an  action  had 
been  Instituted  In  the  district  court  of  the 
Second  Judicial  district  of  the  state  of  Idaho, 
for  Idaho  county,  wherein  said  Rice  and  oth- 
ers were  plaintiffs,  and  one  Rlgley  and  oth- 
ers were  defendants,  and  that  in  said  action 
it  had  been  adjudged  by  said  district  court 
that  said  Rice  and  others,  the  plaintiffs  there- 
in, were  the  owners  of  an  undivided  half  tor 
terest  In  said  mining  claims,  lees  a  one-slr- 
teenth  Interest  therein,  which  said  Rice  liad 
previously  sold  to  one  Gllddeu,  and  the  de- 
cree provided  that  the  defendants  In  the  ac- 
tion should  convey  to  Rice  and  others,  the 
plaintiffs  therein,  the  Interest  above  described, 
from  which  decree  the  defendants  in  tiie 
cause  appealed  to  the  supreme  court  of  Idaho; 
tttat  thereafter,  and  while  said  appeal  was 
pending,  said  option  contract  was  entered 
into,  and  that  appellant  then  and  prior  there- 
to knew  that  the  interest  of  respondent,  and 
also  that  of  Rice,  Mallory,  and  Justus,  Id  said 
mining  claims,  was  based  upon  ttie  said  de- 
cree of  said  district  court  of  Idaho,  and  that 
said  decree  might  be  reversed  on  appeal;  thai 
neither  respondent,  nor  Bice,  Mallory,  and 
Justus,  ever  agreed  to  give  appeliant  any  oUi* 
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er  title  than  that  vUch  xraB  based  upon  said 
decree.  The  reply  also  contains  allegations  to 
the  effect  that  respondent  was  Induced  by 
false  representatious  of  appellant's  agent,  up- 
on which  she  relied,  to  sign  the  rec^pt  men- 
tioned in  the  answer  without  reading  the 
sume.  The  ahove  Is  a  substantial  statMuent 
of  the  Issues  presented  by  the  pleadings. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  resulted  in  a  Judgment  against  ap- 
pellant for  the  full  sum  demanded,  together 
witlL  Interest,  amounting  in  all  to  ¥13,0iS.5O. 
From  said  Judgment  this  appeal  was  taken. 

A  number  of  distinct  errors  are  assigned, 
bat  our  views  of  this  case  are  such  that  we 
do  not  deem  it  necessary  to  discuss  them  all. 
It  will  be  observed  from  the  statement  of  the 
complaint  that  the  theory  of  respondent  is 
that  the  consideration  running  to  appellant 
tor  bis  contract  to  pay  her  111,875  was  that 
she  should  sign  the  option  contract,  and  also 
the  deed  to  be  placed  In  escrow.  Respondent 
in  her  testimony  says  It  was  also  based  upon 
the  consideration  that  she  was  to  be  instru- 
roeutal  \n  getthig  the  other  parties  Interested 
with  her  to  sign  the  option  contract  and  also 
the  deed.  But  It  Is  not  so  allied  in  the  com- 
plaint. The  allegations  of  the  complaint  are 
to  the  effect  that  the  sole  consideration  for 
the  promise  In  the  second  contract  was  that 
respondent  should  sign  the  option  and  the 
deed.  Respondent  was  to  share  with  her  co- 
contractors  in  the  proceeds  of  the  option  con- 
tract proper,  which  privilege  became  to  her  a 
consideratltm  for  her  execution  thereof.  The 
second  contract  was  therefore  neither  more 
nor  less  than  a  promise  to  pay  her  a  sum  In 
addition  to  that  named  in  the  option  contract, 
for  which  she  gave  no  consideration  other 
than  that  given  for  the  option  contract  Itself, 
viz.,  the  signing  of  the  option  and  the  deed. 
The  two  contracts  were  therefore  as  one  to 
the  respondent;  the  latter  being  a  provision 
within  the  former,  and  depending  for  Its 
operation  upon  the  performance  of  the  condi- 
tion precedent  that  appellant  should.  In  ac- 
cordance with  the  terms  of  the  option  con* 
tract,  pay  the  ^750  to  Income  due  thereun- 
der May  1,  1900.  Under  no  circumstances 
could  the  latter  provision  of  the  contract  be- 
come binding  upon  appellant  without  the  per- 
formance of  the  condition  precedent.  Was 
that  condition  ever  performed?  The  court  be- 
low found  that  it  was.  The  evidence  estab- 
lishes beyond  dtepute  that  in  the  month  ot 
April,  1900,  some  time  prior  to  the  maturity 
of  the  $8,750  payment  which  was  to  become 
due  on  May  Ist  following,  It  was  agreed  that. 
If  appellant  would  pay  the  lump  som-of  $50,- 
000  cash  to  respondent  and  her  co-contractors, 
they  would  remit  the  balance  of  the  sum 
theretofore  agreed  upon,  and  would  cause  the 
deed  theretofore  held  In  escrow  to  be  delivered 
to  appcllflnt.  In  pursuance  of  that  agreement, 
appellant  paid  to  respondent  $21,000  ami  to 
Rice  $14,000,— the  respective  sums  which  were 
deraandetl  ns  their  portions  of  the  $50,000. 
Respondent  and  Rice  also  held  optlona  from 


Mallory  and  Justus  to  purchase  their  Inter- 
ests In  the  original  option.  Those  were  as- 
signed to  appellant,  and  he  then  settled  with 
Mallory  and  Justus,  and,  upon  direction  from 
all  to  the  bank,  the  deed  was  delivered  to  ap- 
pellant The*court  found  that  the  $8,750  was 
paid  according  to  the  option,  and  that  $41,S50 
was  paid  and  received  In  fun  of  tbe  balance 
of  $70,000  under  tbe  option.  We  d-j  not  find 
In  the  evidence  authority  for  the  segregation 
of  the  $8,760  from  tbe  whole  amount,  and  for 
the  specific  application  of  that  sum  to  the 
payment  of  the  option  Installment  due  May  1. 
1000.  The  evidence  does  not  show  that  such  a 
segregation  and  application  was  ever  men- 
tioned between  the  parties  during  their  nego- 
tiations leading  up  to  the'  payment  of  the 
$50,000.  We  ore  unable  to  see  that  any  por- 
tion of  the  payment  was  made  under  the 
terms  of  the  former  contract.  That  contract 
called  for  the  payment  of  $78,750  more  before 
appellant  was  entitled  to  possession  of  tbu 
deed.  *  The  sum  paid  was  $28,750  less  than 
tbe  former  contract  called  for,  and  yet  It  was 
agreed  that  upon  payment  of  that  sum  the 
deed  should  be  delivered.  Stripped  of  tech- 
nical consideration,  we  think  a  new  agree- 
ment was  then  made  which  entirely  supersed- 
ed the  former  one.  Under  the  former  agree- 
ment the  payments  were  to  be  made  to  the 
escrow  holder  In  the  sums  and  In  the  man- 
ner therein  speclfled.  Under  the  new  arrange- 
ment the  payments  wore  not  only  made  In 
sums  different  from  that  provided  In  the  orig- 
inal agreement,  but  were  to  be  made  and  were 
made  severally  to  the  ludlvlduals,  and  not  to 
the  escrow  holder.  If  $8,750  was  paid  accord- 
ing to  the  terms  of  the  option,  then  from  that 
moment  the  option  was  given  continuous  life 
until  November  1,  1900,  and  there  remained 
owing  thereon  the  sum  of  $70,000.  To  have 
reduced  that  amount  would  have  required  a 
new  agreement,  or  at  least  a  modlflcatlon  of 
the  old  one,  which  would  have  been  In  effect 
a  new  one.  But  such  a  reduction  and  modifi- 
cation was  In  fact  agreed  upon  before  $8,750 
or  any  other  sum  was  paid.  The  option  con- 
tract, as  It  originally  stood,  was  therefore 
superseded  before  any  money  was  i>ald,  and  It 
was  manifestly  Impossible  to  pay  $8,750  in 
accordance  with  the  terms  of  the  option,  for 
the  reason  that  Its  terms  no  longer  existed. 
The  new  agreement  was  first  concluded  with 
•reBpondent  and  Rice,  and  afterwards  with 
Mallory  and  Justus.  It  therefore  became  a 
new  arrangement  from  Its  Inception.  The  le- 
gal effect  of  a  subsequent  contract  covering 
tbe  same  subject-matter  and  made  by  the 
same  parties  as  an  earlier  agreement,  but 
containing  terms  Inconsistent  therewith,  so 
that  the  two  cannot  stand  together.  Is  to  re- 
scind the  earlier  contract  It  becomes  a  sub- 
stitute therefor,  and  Is  the  only  agreement  be- 
twern  the  parties  upon  the  subject.  Publlsh- 
Ine  Co.  V.  Swift.  .38  C.  C.  A.  187.  97  Fed.  290: 
Chrisman  v.  Hodges,  75  Mo.  413;  McDon- 
oupb  V.  Kane,  75  Ind.  381;  Harrison  v.  Ix)dge 
(lU.)  6  N.  E.  543.    We  think  the  condiUou 
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precedent,  rla.,  the  payment  of  $8,750  in  ac- 
cordance with  the  terms  of  the  option  con- 
tract, WBB  never  performed,  and  that  no  re- 
covery  can  be  bad  under  the  provisions  of 
the  contract  sned  upon.  The  promise  to  pay 
respondent  the  sum  named  never  became  ab- 
solute, and  Is  therefore  not  enforceable. 

Respondent  contends  that  the  pleadings  are 
such  that  the  allegation  In  the  complaint  that 
the  payment  was  made  In  accordance  with 
the  terms  of  the  option  is  admitted  by  the 
answer.  The  answer  apeciflcally  denies  that 
after  the  making  of  said  contract,  or  any  con- 
tract set  out  In  the  complaint,  appellant  ever 
made  any  second  payment  as  provided  there- 
in. The  complaint  alleged  that  appellant  "did 
on  April  16,  1900,  pay  said  sum  of  eighty- 
seven  hundred  and  flf^  ($8,750)  dollars  upon 
said  option  In  accordance  with  the  terms  of 
«aid  op'Uon."  The  answer  certainly  denies 
that  allegation.  Respcmdent  now  emtoida 
that  said  allegation  In  the  complaint  was  only 
■a  legal  condnslon,  and  was  therefore  immate- 
rial, and  that  the  denial  thereof  raised  no  is- 
«ne.  It  is  contended  that  the  further  auc- 
tion that  the  $50,000  was  paid  on  account  of 
And  in  accordance  with  the  i^on  la  the  neces- 
sary averuKait  of  the.  fact  that  the  $8,750  was 
iwid  under  the  option,  that  the  words  quoted 
from  the  complaint  are  but  the  legal  conclu- 
sion to  follow  therefrom,  and  that  the  answer 
•does  not  deny  the  paymmt  of  the  $50^)00  In 
accwdonee  with  the  optim.  We  think  titie 
words  quoted  constituted  a  statement  of  ih» 
ultimate  fact  sought  to  be  pleaded,  and  that 
the  denial  thereof  raised  the  material  Issue  In 
the  cause.  The  ultimate  fact  sought  to  be 
pleaded  wag  the  paymoit  of  the  $8^760  ae- 
cordlng  to  the  option.  The  statement  of  the 
manner  of  payment  was  evidentiary  matter, 
which  It  was  not  necessary  to  deny.  Nodd  t. 
Thompson.  34  Cal.  89;  Fry  v,  Bennett,  5 
Sandf.  Express  Go.  t.  Darnell,  31  Ind. 
20,  80  Am.  Dec.  682.  •  •  Those  Im- 
pOTtant  and  substantial  facts  ^one  should  be 
allied  which  either  immediately  form  the 
basis  of  the  primary  right  and  duty,  or  which 
directly  make  up  the  wrongful  acts  or  omJa- 
slona  of  the  defendant,  and  not  the  details 
■of  probative  matter  or  particulars  of  evidence 
by  which  these  material  elements  are  to  be 
established.  This  doctrine  applies  to  all  class- 
es of  actions,  and,  if  strongly  enforced.  It 
would  render  the  ladings  and  the  legal  is- 
sues  at  least  clear,  certain,  and  single."  Pom. 
Rem.  &  Rem.  Bights  (3d  Ed.)  i  626.  The  an- 
swer was  construed  by  the  trial  court  as  rais- 
ing the  issue  when  the  question  was  suggested 
upon  the  trial  No  exception  was  taken  to 
this  ruling  of  the  court,  and  respondent  pro- 
ceeded without  remonstrance  to  the  examina- 
tion ot  hec  witnesses  i^n  the  theory  that  it 
was  necessary  for  her  to  show  the  perform- 
ance of  the  condition  precedent  We  think 
the  denial  in  Itself  suflOcIent  but  in  any 
event,  if  the  point  had  been  urged,  donbtiess 
the  coiut  would  upon  application  have  permit- 
ted an  amendment  making  the  denial  more 


comprehensive,  since  It  is  manifest  from  the 
pleading  that  It  was  the  bona  flde  Intention  at 
the  pleader  to  deny  those  allegations  so  ma- 
terial to  the  case.  Under  such  circumstances, 
we  think  the  respondent  should  not  now  be 
heard  to  urge  this  point  especially  In  view  of 
the  fact  that  she  hersdf  introduced  evidence 
as  to  the  alleged  manner  of  performance  of 
the  condition  precedait  Under  the  rule  stat- 
ed In  Ifiaster  t.  Hall,  12  Waah.  100,  40  Fac. 
728,  appellant  Is  entitled  to  the  bencflt  of 
what  that  evidence  shows.  The  court  theve, 
at  page  162, 12  Wash.,  and  page  728;  40  Fac.. 
said:  *1f  the  plalntifl  herself  showed  a  state 
of  facts  upon  which  she  should  not  recover, 
the  defttuHants  ware  entiUed  to  the  ben^  of 
It  although  they  had  not  pleaded  the  same  as 
a  defense."  To  the  point  that  evidence  moe 
introduced  without  objection  becomes  tbe 
property  of  the  case,  and  that  the  legal  effect 
which  follows  ftom  It  shall  be  applied  to  flw 
cas^  see  Sllngluff  Supply  Ca  (Md.)  43  AIL 
760;  Fkwa  t.  Garbeui,  88  N.  T.  Ul;  la  re 
Yates  iN.  7.)  1  N.  B.  248. 

It  will  be  Observed  from  the  statement  of 
the  pleadings  tlut  appellant  avers  la  bis  an* 
Bwer  that  respondent  signed  and  ddivered  to 
him  a  receipt  in  fuU  for  all  sums  of  money 
due.  owing,  or  payaUe  <m  account  of  any  busi- 
ness transaction  arising  out  of  tbe  two  ooa- 
tracta  set  out  in  the  complaint  Tha  receipt 
signed  by  respondent  was  In  the  ftrfVnrfng 
words:  "Spokane,  Washington,  April  14, 1900. 
To  the  Exchange  National  Bank,  Spokane. 
Wash.— Dear  Sirs:  Whweas,  we  have  recetv- 
ed  fuE  consideratkHi  and  payment  bom 
Chariea  Sweeny  for  the  conveyance  of  the  Btg 
Buffalo,  Merrtanac,  and  Ore  Pino  lode  dalms. 
sitnate  In  Bobbins  mbiing  distrl<^  Idabo  coun- 
ty, state  of  Idaho,  such  conveyance  befog  in 
escrow  In  your  bank,  yon  are  hereby  author- 
ized and  directed  to  deliver  the  said  eonv^y- 
ance  In  escrow  to  Chariea  Sweeny,  bla  heirs 
and  assigns."  It  vriU  be  noticed  that  tlie  re- 
ceipt upon  its  face,  was  directed  to  the  bank 
whhdi  had  held  the  deed  in  escrow  under  the 
former  arrangement;  but  It  was  ddlvered  bty 
req)(Hident  dlrectiy  to  anwUant,  and  thm- 
fore  served  tbe  double  purpose  of  sn  order 
to  the  bank  and  a  receipt  to  an>ellant  In 
her  reply,  respondent  alleges  tsavd  by  which 
she  was  Induced  to  sign  tiie  receipt  and  that 
by  reason  thereof  she  did  not  know  Its  fidl 
import  She  says  Id  her  testimony  that  ap- 
pellant's agent  who  was  present  vtma  Ae 
signed  the  paper,  told  her  it  was  simply  an 
order  on  the  bank  for  the  deed,  and  that  die. 
relying  thweon,  signed  It  wltiioot  reading  It 
She  also  testified  that  her  husband  bad  con- 
ducted all  the  negotiations  In  reference  to  these 
mining  sale  Contracts  for  her.  He  was  pres- 
ent when  the  receipt  was  signed  by  ber.  It 
was  first  handed  to  him.  He  read  It  and 
pnssed  It  to  his  wife,  and  told  her  to  aign  it 
which  she  did.  Her  husband  and  agent  wbo 
managed  tbe  whole  matter  for  Im.  knew  its 
contents,  and  vras  chaiveable  with  knowledge 
thereof.  Whether  she  read  It  or  not,  she  at 
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least  bad  tiie  opportnnlty  to  do  so,  as  It  lay 
before  ber  when  sbe  signed  It.  She  says  she 
did  not  intend  by  the  receipt  to  release  ber 
dalm  under  the  $11,876  contract.  Certainly 
Qie  breadth  of  statement  in  the  receipt  would 
Include  ail  contracts  under  wblcb  she  claimed 
conaiderattoD.  Neither  she  nor  ber  husband 
said  anytMog  at  that  time  about  any  further 
demand.  Under  those  circomstances,  the  deal 
was  closed,  the  money  paid,  and  the  deed  de- 
livered. Some  time  aftarwarda  respondent's 
bnsband  left  the  matter  with  connsel,  witb  In- 
8tructii»i8  to  collect  If  possible.  Respondent 
eannot  now  say  tbot  sbe  was  fraudulently  mis- 
led into  slgntav  tiie  paper,  under  the  rule  al< 
ready  announced  by  this  court,  which  pre- 
Tents  one  who  has  the  means  of  knowledge 
before  fahn,  and  who  refuses  or  neglects  to 
arall  himself  thereof,  from  asserting  that  he 
was  decdved  or  defrauded.  Walsh  v.  Bushdl 
(Wash.)  er  Pac.  216;  Orlffitb  v.  Strand,  10 
Wasb.  688,  &4  Pac.  613:  Improvement  Co. 
Newlands,  11  Wash.  212,  S9  Pac.  366.  It  Is 
true,  this  paper,  for  the  purpose  of  this  con- 
sideration, was  a  receipt,  and  as  such  was 
subject  to  explanation  by  oral  testimony.  But 
the  paper  Itself  and  the  drcumstanc^  attend- 
ing the  siignlng  and  delivery  of  it  were  evl- 
dentlary,  as  bearing  upon  the  real  agreement 
theretofore  made,  and  In  pursuance  of  which 
the  inper  was  rigned  and  deUvered.  The  pa- 
per was  drawn  by  appellant,  and  shows  clearly 
what  was  his  undmtanding  of  tbe  new  deal. 
It  was  signed  by  respondent  under  the  .di- 
reetUm  and  advice  of  her  husband  and  agent, 
and,  she  beli^  fully  chargeable  witb  knowl- 
edge of  Its  contents  and  Its  I^al  effect,  it 
became  at  once  evidence  of  tbe  real  agree- 
ment between  the  parties.  If  re^ondent  un- 
derstood the  matter  otherwise  than  as  stated 
In  the  paper,  she  should  bare  so  annonnced 
before  signing  It  If  sbe  expected  to  make 
any  demand  Inconsistent  with  tbe  terms  there 
stated.  It  was  ber  duty  to  make  it  known  be- 
fore idgnhig  and  delivering  It,  and  acceptii^ 
the  money  which  was  paid  relying  thereon. 
Had  she  made  known  such  Intention,  appel- 
lant nuight  then  have  declined  to  pay  any  por- 
tion of  tbe  »50,000,  which  it  Is  highly  prob- 
able he  would  have  done,  and  thus  have 
saved  tbe  whole  sum  to  himself,  which  sub- 
Sequent  developments  show  he  would  have 
saved  for  all  time.  Under  all  these  circum- 
stances, it  seems  to  us  unconscionable  that  re- 
spondent should  now  be  heard  to  say  that  sbe 
did  not  Intend  to  do  what  the  paper  signed 
■by  her  says  she  did. 

Tbe  question  of  failure  of  consideration  Is 
discussed  in  the  briefs,  but  we  do  not  find 
It  necessary  to  occupy  space  to  discuss  that 
mbject,  or  to  pass  upon  It.  It  Is  a  fact  In  the 
case  that  appellant  paid,  nil  told,  $58,750  for 
Bomething  that  never  existed.  It  was,  how- 
ever, paid  at  a  time  when  all  parties  believed 
that  there  was  a  tangible  title  in  existence, 
which  be  was  acquiring.  If  respondent  should 
prevail  here,  appellant  would  be  required  to 
pay  over  913,000  more  for  the  same  intangible, 
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nonexistent  thliig.  However,  If  It  had  ap- 
peared that  tbe  payment  of  May  1,  1000,  bad 
been  made  according  to  the-  terms  of  the  op- 
tion contract,  that  being  the  condition  preced- 
ent necessary  to  give  any  vital  force  to  the 
contract  sued  upon,  It  would  then  have  been 
neccssai'y  for  us  to  determine  whether  that 
contract  rested  upon  any  consideration,  In  view 
of  the  fact  that  respondent's  title  to  tbe  thing 
about  which  they  were  contracting  bad  wholly 
failed.  But  since  it  is  unnecessary  to  pass 
upon  that  subject,  we  leave  It  wltbout  further 
comment. 

Tbe  judgment  is  reversed  and  tbe  cause 
remanded,  with  Instructions  to  tbe  lower  court 
to  epter  Judgment  that  respondent  shall  take 
nothing,  and  dismissing  the  action. 

RBAVIS,  O.  J.,  and  FULMQRTON, 
MOUNT,  AKDEBS,  WHITE,  and  DUKBAR. 
33^  concnr. 

(29  Wash.  503) 

FIDALGO  ISLAND  CANNING  CO.  et  al.  v. 
WOMBR  et  al. 
(Supreme  Court  of  Washington.    Aug.  27, 
1002.) 

FISH—LOCATION  OF  TRAPS— IN  J  UNCTION— 
PLEADINO— STATUTES— CONSTRUCTION. 

1.  Under  I.aws  1899,  p.  107,  §  4,  requiritijB 
an  end  passageway  or  600  feet  between  all 
pound  nets  in  Puget  Sound,  it  is  no  defense  to 
a  suit  to  restrain  the  copstruction  of  a  net 
endiug  closer  than  600  feet  to  another  net  that 
tbe  two  combined  would  not  exceed  2,500  feet 
in  length,  and  that  the  statutes  specifically  per- 
mit single  nets  of  that  length. 

2.  Where  a  complaint  alleged  that  defendant 
was  "unlawfully  proceeding"  to  extend  his 
Gsh  trap.  No.  2,667,  so  as  to  encroach,  on  the 
end  passageway  of  No.  1,766,  owned  by  a  third 
person,  thereby  cutting  oft  the  ran  of  fish  from 
plaintiffs  trap,  the  allegation  that  plaintiff 
has  been  informed '  and  verily  believes  that 
the  owqer  of  No.  1,776  will  construct  and  op- 
erate a  trap-  during  the  coming  season  does  not 
render  the  complaint  objectionable  as  failing 
to  show  such  threatened  injury  as  to  warrant 
injunction;  the  injury  complained  of  not  being 
from  No.  1,766,  which  was  a  prior  unaban- 
doned  location,  liable  to  be  operated  at  any 
time,  but  from  the  "unlawful  proceeding"  of 
defendant. 

3.  Laws  1899,  p.  197,  $  4,  relating  to  the  lo- 
cating of  fish  traps,  enacts  that,  for  the  pur- 
pose of  determining  end  passageway,  a  line 
shall  be  drawn  parallel  to  tbe  general  direction 
of  -the  shore  line  for  one-half  mile  on  either 
side  of  a  proposed  location,  which  parallel  line 
shall  intersect  tbe  "outer  end"  of  any  location 
theretofore  made,  and  a  new  location  shall  be 
driven  at  least  600  feet  distant  at  right  an- 
gles from  such  base  line.  Held,  that  the  term 
"outer  end"  was  used  merely  because  the  leg- 
islatnre  supposed  that  the  first  net  locatra 
would  be  so  located  that  there  would  be  uo 
opportunity  to  locate  another  nearer  shore,  but 
that  the  intention  was  to  have  an  end  passage- 
way of  600  feet  In  all  cases,  and  therefore 
where  a  subsequent  location  was  made  nearer 
shore  the  statute  should  be  construed  so  as  to 
require  the  parallel  line  to  Intersect  the  "Inner 
end"  of  the  location  theretofore  made. 

Appeal  superior  court,  San  Jnan  coio- 
ty;  George  A.  Joiner,  Judge. 

Bill  by  the  Fidalgo  Island  Canning  Com- 
pany and  another  against  Frank  Womer  and 
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oUien  to  restrain  tbe  conatractloii  of  a  flab 
trap.  From  a  decree  for  plolntlffB,  dtf endants 
appeal.  Affirmed. 

Kerr  &  McOord,  for  appellants.  Qulnby, 
Wells  A  Bra-wley,  for  respondents. 

MOUNT,  J.  Lying  to  the  east  from  Lopez 
Island,  In  San  Juan  comity,  several  pound-net 
fish  traps  are  located  in  the  waters  of  Puget 
Sound,  nearly  on  a  line,  as  follows:  No.  1,850, 
owned  by  the  Carlisle  Cannii^  Company;  No. 
2,565,  owned  by  appellant  Frank  Womer,  and 
No.  1,766,  owned  by  the  Lumml  Island  Fishing 
Company.  To  tbe  northward  of  these  traps 
is  located  No.  29,  owned  by  respondents.  The 
rdative  locations  of  these  traps  are  shown  by 
tbe  following  diagram: 


The  Sood  tides  upon  which  the  fish  run  in 
these  waters  approach  these  traps  from  the 
southeast,  and  run  in  a  northwesterly  direc- 
tion. Trap  No.  2,565  Is  the  last  location,  and 
the  one  on  account  of  which  this  case  arose. 
At  the  time  this  action  was  begun  the  appel- 
lant was  extending  the  length  of  trap  No. 
2,565  until  ft  encroached  upon  the  end  pas- 
sageway Iwtweea  it  and  No.  1,766.  The  effect 
of  this  was  to  cut  off  the  run  of  fish  from 
No.  29.  The  action  was  brought  to  restrain 
appellants  from  encroaching  on  this  end  pas- 
sageway. From  a  decree  restraining  the  en- 
croachment, this  appeal  Is  prosecuted. 

A  numba  of  errors  are  alleged,  but  all  the 
errors  are  grouped  and  argued  upon  three  as- 
signments, as  follows:  (1)  That  the  complaint 
and  tbe  findings  of  fact  do  not  state  facts 
Bufflcleot  to  constitute  a  cause  of  action;  (2) 
tbe  findings  of  fact  made  are  against  tbe  pre- 
ponderance  of  the  evidence;   (3)  tbe  court 


adopted  an  erroneons  metbod  of  detennfnlns 
the  end  passageway.  Tbe  complaint  alleges 
that  the  Lumml  Island  Fishing  Company  W 
the  owner  of  location  No.  1,76^  and  In  An- 
gust,  1900,  redrove  tbe  location  [dies  as  re- 
quired by  law,  and  plaintiffs  bave  been  In- 
formed and  believe  that  said  company  wHl 
construct  and  operate  a  trap  thereon  dnrinc 
the  comli^  season.  Tbe  complaint  further 
states  "that  afterwards,  to  wit  about  the  Ist 
day  of  April.  1801,  the  said  defendant  Prank 
Womer,  aided  and  abetted  by  the  defendant 
the  Carlisle  Canning  Company,  a  corpontfon. 
by  and  throngh  tbe  other  defendants,  the 
managing  officers  of  aald  corporatlfm.  b^an 
the  construction  of  a  fish  trap  on  the  said 
Frank  Werner's  locatkm,  and  In  ao  doing 
wrongfully  and  frandolently  went  out  600  fec^ 
beyond  the  outer  end  pile  thereon,  and  drove 
plies  for  tbe  pot  and  hearts  of  said  trap,  and 
are  now  engaged  In  flnlshln^  said  trap,  which, 
when  completed  as  now  constructed,  will  ex- 
tend out  to  a  point  even  witb  the  inner  end 
pile  of  tbe  said  I..umml  Island  Fishing  Gbm- 
pany's  location,  and,  if  not  enjoined  from  so 
doing,  they  will  finish  said  constractlon,  and 
will  hang  a  web  on  said  piles.  Including  the 
pot  and  heart  now  driven,  in  which  case  there 
will  be  no  end  passage  between  said  trap  and 
the  trap  of  the  said  Lumml  Island  Fisbing 
Company  when  the  same  is  constructed."  The 
complaint  also  alleges  that  the  fish  run  upon 
the  flood  tide,  that  this  tide  flows  across  these 
traps  to  the  northwest,  and  that  the  obetmc- 
tlon  of  the  end  passageway  between  locations 
1,766  and  2,565  will  deprive  and  cot  oflC  from 
plalntlfTs  said  location  tbe  greater  portion  of 
the  run  of  fish  In  that  locality,  and  greatly 
Injure  plalntiflTs  location  No.  29.  The  statute 
provides,  at  section  4,  p.  197,  Laws  1890, 
"that  there  shall  be  an  end  passage  way  of 
at  least  sis  hundred  feet  •  •  •  between 
all  pound  nets,  •  •  •  constructed  an4 
placed  within  the  waters  of  Puget  Sound  in 
this  state."  It  Is  argued  by  appellant  that 
because  the  statute  provides  that  a  pound  net 
may  extend  for  a  length  of  2,500  feet,  and 
since  the  plaintiff  Is  not  the  owner  of  No. 
2,565  or  No.  1,766,  and  the  entire  length  of 
these  two  locations  is  less  than  2,500,  there- 
fore plalutllC  cannot  complain  when  tbe  en- 
tire distance  is  cl(^d,  because  if  tbe  two  traps 
were  owned  by  one  person  that  person,  under 
the  law,  might  legally  extend  his  trap  so  as  to 
cover  the  whole  space  occupied  by  these  two 
traps.  While  this  is  probably  correct,  yet  the 
law  provides  that  between  all  pound  nets.  Ir- 
respective of  tbe  length,  there  shall  be  an 
end  passageway  of  600  feet.  While  one  per- 
son may  construct  a  trap  2,500  feet  In  length, 
yet  he  Is  not  permitted  to  construct  two  inde- 
pendent traps,  no  matter  what  their  length, 
without  leaving  an  end  passageway  betweoi 
them  of  600  feet 

It  is  further  argued  by  appdlants  that  be- 
cause the  respondents  allege  in  their  com- 
plaint that  plaintiffs  hare  been  Informed  and 
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TezUy  believe  that  tbe  owners  of  No.  1,766 
wUl  construct  and  operate  a  trap  during  the 
season  of  1901,  there  Is  no  such  threatened 
injury  as  to  warrant  an  injunction  In  this 
case,  under  the  rule  that  "equity  never  Inter- 
poses its  extraordinary  powers  upon  a  mere 
apprehension  of  mischief,  however  well  found- 
ed. The  mischief  must  be  certain,  and  Its  ap- 
proach perilous."  Sargent  t.  Railroad  Co.,  1 
Handy.  52;  1  High,  InJ.  760.  The  Injury 
here  complained  of  is  not  from  the  construc- 
tion of  No.  1,766,  because  that  location  is  a 
prior  location  unabandoned,  which  may  be 
operated  at  any  time,  and  which  the  owner 
testified  was  to  be  operated  during  the  com- 
ing season;  but  the  Injury  comes  from  No. 
2,5^,  a  subsequent  location,  wbicb  tbe  com- 
plaint statra  was  being  unlawfully  construct- 
ed so  as  to  enoroacb  upon  the  end  passageway 
of  1,766,  and  that  tbe  appellant  is  engaged  in 
constructing  and  tlulsblng  tbe  same,  and,  un- 
less restrained,  will  continue  to  finish  the  same, 
and  thereby  malie  plaintiffs'  trap  absolutely 
valueless.  If  it  is  true  that  the  appellant  en- 
croached by  tbe  uulawful  construction  of  his 
trap  upon  the  end  passageway  of  600  feet  be- 
tween his  orlglual  location.  No.  2,565,  and  No. 
1,706,  tbest  to  the  extent  of  such  encroachment, 
appellant  was  constructing  hts  trap  In  violation 
of  law,  and  was  therefore  creating  a  nuisance 
per  se.  Tbe  nuisance  was  not  only  threatened, 
but  appellant  was  in  the  act  of  creating  it 
Where  It  Is  shown  that  such  nuisance  causes 
special  damages  to  the  plaintiff,  he  may  main- 
tain an  action  to  prevent  tbe  same.  Morris 
V.  Graham,  16  Wash.  343,  47  Pac.  752,  58  Am. 
St  Bep.  33;  Carl  v.  Improvement  Co.,  13 
Wash.  616,  43  Pac.  8D0.  After  a  careful  read- 
ing of  all  the  evidence,  we  think  the  court 
found  the  facts  In  accordance  with  the  pre- 
ponderance thereof,  tbat  tbe  facts  sustain  the 
allegations  In  the  comi)Ialnt  and  that  the 
complaint  Is  sufllclrat. 

It  Is  next  argued  tbat  the  court  adopted  an 
erroneous  method  of  determining  the  end  pas- 
sageway. The  statute  provides  at  section  4, 
p.  197,  Laws  1899:  "For  the  purpose  of  de- 
termining end  passage  way  a  line  shall  be 


drawn  parallel  to  the  general  direction  of  the 
shore  line  for  one-half  mile  on  either  side  of 
a  proposed  location,  which  parallel  line  shall 
Intersect  the  outer  end  of  any  location  there- 
tofore made,  and  maintained  as  law  pro- 
vided, and  a  new  location  shall  be  driven  at 
least  six  hundred  feet  distant  at  right  angles 
from  such  base  line."-  It  was  erldently  8Ui>- 
posed  by  the  l^lslature  that  the  first  pound 
net  located  would  be  located  ao  near  shore 
that  there  would  he  no  i^iportunlty  to  locate 
another  net  nearer  shore.  In  such  event  the 
application  of  tbe  rule  would  be  clear  In  all 
cases,  and  require  no  construction.  But  It 
was  clearly  the  Intention  of  the  I^slatnre  to 
permit  nets  to  be  located  In  shore  from  other 
localities,  provided  there  was  room  aiough, 
but  that  In  all  cases  there  should  be  an  end 
passageway  of  600  feet  betweoi  traps.  It 
could  not  have  been  meant  tbat  tbe  parallel 
line  to  the  general  direction  of  the  shore  line 
should  be  dra^vn  through  the  outer  end  of  the 
prior  location  unless  the  proposed  location  was 
to  be  outside  of  such  prior  location.  Where 
tbe  subsequent  location  Is  Inshore  from  the 
prior  location,  tbe  parallel  line  must  be 
drawn  through  the  inner  end  of  tbe  location 
theretofore  made,  so  as  to  be  distant  there- 
from the  required  600  feet;  otherwise  loca- 
ttons  would  overlap  each  other,  and  thus  de- 
feat the  provision  tbat  there  shall  be  an  end 
passageway  of  600  feet  between  all  pound  net 
traps.  The  words  "outer  end  of  any  location 
theretofore  made,"  as  used  in  tbe  statute, 
must  be  held  to  refer  to  tbe  end  which  la  out 
towards  tbe  proposed  new  location,  so  tbat  If 
the  proposed  location  Is  In  toward  shore  from 
the  prior  location  the  new  location  must  be 
measured  &om  the  inshore  end  of  the  prior 
location.  This  Is  the  construction  placed  upon 
the  statute  by  >the  lower  court,  and  is,  we 
think,  correct 

There  is  no  error  in  tbe  record,  and  the 
cause  will  be  affirmed. 

REAVIS,  0.  J.,  and  WHITE,  ANDERS, 
rULLBBTON,  DUNBAR,  aqd  HADLET.  JJ., 
concur. 
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In  re  COOK'S  ESTATE.  BACIGALUPI 
T.  DRINKHOUSE  et  al.  (S.  F.  2,880.)  (Sa- 
preme  Court  of  California.  Aug.  8,  1902.)  De- 
partment 2.  Appeal  from  soperior  court,  city 
and  county  of  San  Francisco:  Qeorge  H.  Bahrs, 
Judge.  In  the  matter  of  the  estate  of  John 
Cook  (also  known  as  Giovanni  Cuoco),  de- 
ceased. From  an  order  of  sale  for  payment  of 
debts,  T.  Bacigalnpi  appeals;  John  A.  Driok- 
house,  administrator  of  said  deceased,  and  Hen- 
ry Bohls,  being  respondents.  Reversed.  Free- 
man  &  Pates  And  Chas.  G.  Lamberson,  for  ap< 
p^aiiL  S.  Reuf  and  O.  Onniendorfer,  for  re- 
spondents. 

PER  CURIAM.  This  appeal  is  from  the 
same  order  of  sale  considered  in  Be  Oook's  Es- 
tate (also  known  as  Cuoco  t.  Drinkhouse)  G9 
Pac.  9ft8  (S.  F.  2,879,  this  day  decided),  taken 
by  T.  Bacigalupi;  who  has  succeeded  to  the  in- 
terest of  certain  heirs  of  said  de(»dent.  Both 
appeals  ate  submitted  on  the  same  briefs, 
tnough  the  appellants  are  represented  by  differ- 
ent counsel;  and  upon,  the  authority  of  said 
case  No.  2,879,  the  order  appealed  from  in  this 
case  is  reversed,  with  directions  to  the  court 
bdow  to  dismiss  the  petition. 


ISOM  v.  REX  CRUDE  OIL  CO.  (L.  A.  1,- 
191.)  (Supreme  Court  of  California.  May  29, 
1002.)  Department  2.  Appeal  from  superior 
court,  IjOS  Angeles  county;  W.  F.  Fitzgerald, 
Judge.  Action  by  S.  Me(J.  Isom  against  Hex 
Crude  Oil  Company.  From  a  judgment  for 
plaintifE,  and  from  an  order  appoiutiue  a  re- 
ceiver, defendant  appeals.  Motion  to  dismiss. 
Denied.  Edwin  A.  Meserve,  for  appellant. 
Stevens  &  Stephens  and  Works.  Lee  &  Works, 
for  respondent. 

FEB  CURIAM.  MotitMis  to  dismiss  two  ap- 
peals hereinafter  referred  to.  The  application 
of  respondent  to  file  addltionnl  affidavit,  after 
this  hearing  of  the  motion  to  dismiss,  is  refused. 
The  motion  of  respondent  to  dismiss  the  appeal 
from  the  Judgment,  and 'the  motion  to  dismiss 
the  appeal  from  the  order  permitting  and  di- 
recting the  receiver  to  bore  additional  oil  wells 
on  the  land  involved  in  the  actum,  are  both 
hereby  denied. 


JONES  V.  GOLDTREE  et  al.  (L.  A.  1.072.) 
(Supreme  Court  of  California.  May  24,  1902.) 
GommissioaeL-e'  decision.  Department  1.  Ap- 
peal ^m  superior  court,  San  Lui.s  Obispo  coun- 
tar;  B.  P,  Unangst.  Judge.  Action  by  Albert 
Jones  against  Goldtree  Bros.  &  Co.  From  an 
order  denying  the  motion  of  defendant  Max  L 
Kosbland  for  a  change  of  venue,  he  appeals. 
Affirmed.  Max  Blum,  for  appellant.  Albert 
Nelson,  W.  H.  Spencer,  and  William  Shipsey, 
for  respondent. 

SMITH,  C.  The  plaintiff  is  a  creditor,  and 
the  defendants  stockholders,  of  the  County 
Bank  of  San  Luis  Obispo  County  (a  corpora- 
tion); and  the  suit  was  brought  in  the  county 
of  San  hvia  Obispo  to  recover  of  the  defend- 
ants their  respective  pr(^rtions  of  the  indebt- 
edness due  to  the  plaintiff  under  section  322  of 
the  Civil  Code.  The  appeal  is  from  an  order 
denying  the  motion  of  the  defendant  Koshland 
for  change  of  venue  to  the  city  and  connty  of 
San  Francisco,  of  which  he  is  a  resident. -The 
case  is  in  all  respects  similar  to  that  of  Green- 


ieaf  T.  Jacks  (L.  A.  926,  decided  December  23, 
1901)  67  Pac.  17,  and  comes  directly  within  the 
authority  of  that  case  and  of  the  previous  case 
of  same  title  in  133  Cal.  500,  ^  Pac.  1039.  We 
advise  that  the  order  appealed  from  be  af- 
firmed. 

HAYXES  and  COOPER,  Ca.  concur. 

PER  CURIAM.  For  the  reasons  given  in  tiie 
foregoing  opinion,  the  order  appealed  from  is 
affirmed. 


LARSBN  T.  WESTERN  FUSE  &  EXPLO- 
SIVES CO.  (S.  F.  2,269.)  (Snpreme  Court  of 
California.  June  16, 1902.)  DepartmeDt  2.  Ap- 
peal from  superior  court,  Alameda  county;  F. 
B.  Ogdeo,  Judge.  Action  by  Rasmus  Larsen 
against  the  Western  Fuse  &  Ezploeives  Com- 
pany. From  a  judgment  In  favor  of  the  plain- 
tifE, the  defendant  appeals.  Affirmed.  Wright 
&  Lukena,  for  appellant.  Reed  &  Nanabanmer 
and  M.  C.  Chapman,  for  rcspoodent. 

PER  CURIAM.  By  stipulation  on  file  tiiis 
case  was  to  be  heard  and  decided  upon  the  same 
briefs  as  in  the  case  of  Kleebaner  Vi  Same  De- 
fendant (S.  F.  2,419),  69  Pac.  246.  The  facts 
are  similar,  and  the  damage  caused  tn  the  plain- 
tiff in  this  case  was  the  result  of  the  same  ex- 
plosion discussed  in  the  above  case.  Upon  the 
authority  of  the  aboTe  case,  the  jndgni«it  mdA 
order  in  this  case  are  afflrined. 


SHEEHAN,  Tax  Collector,  et  al.  t.  LENT 
et  aL  ■  (S.  F.  2,240.)  (Supreme  Conrt  of  Cali- 
fornia. Julf  23,  JWZ.)  Department  2.  Apnea! 
from  superior  court,  city  and  connty  of  Son 
Francisco;  Wm.  R.  Daingerfield,  Judge.  Suit 
by  Edward  I,  Sheeban,  tax  collector  of  the  city 
and  county  of  £}aa  Francisco,  and  othnv. 
against  Frances  E.  Lent  and  others.  From  an 
order  denying  motion  to  set  aride  a  judgment 
of  dismissal,  plaintiff  Sbeehan  appeals.  Re- 
versed. I'loyd  &  Wood,  Page,  McCntchoi  & 
Eells.  and  (>)ogan  &  Kahn,  for  appeUont.  W. 
F.  Sawyer,  Freeman  &  'Bates,  A.  Heyneman, 
Naphtaly,  Friedenrich  &  Ackerman,  Lent  & 
Humphrey,  Morrison  &  Cope,  J.  W.  Sullivan, 
Haven  &  Haven.  Tobio  &  Tobm,  C.  B.  Hatdi. 
John  B.  Mhoon,  Edward  R.  Stetson,  and  Garret 
W.  McEnemey,  for  respondents. 

PER  CURIAM.    This  case  is  anbstantiallr 

similar  to  the  case  of  Same  Appellant  v.  Os- 
borne (S.  F.  2,237,  just  decided)  68  Pac.  842; 
and,  on  the  authority  of  that  ease,  the  order 
appealed  from  is  reversed,  and  the  cause  re- 
manded, with  direcljons  to  the  court  below  to 
set  aside  the  order  of  dismissal  ud  to  reinstate 
the  case. 


SHEEHAN,  Tax  Collector,  et  aL  t.  O'CON- 
NOR et  al.  (S.  F.  2.238.)  Supreme  Court  of 
California.  July  23, 1902.)  Department  2.  Ap- 
eal  from  superior  court,  city  and  county  of 
an  Francisco;  Wm.  R.  Daingerfield.  Jodge. 
Suit  by  Edward  L  Sheeban,  tax  collector  of  the 
city  and  county  of  San  Francisco,  and  otliers, 
against  Lily  O'Connor  and  others.  From  order 
denying  motion  to  set  aside  a  judgment  of  di»- 
niissal,  plaintiff  Sheeban  appeals.  Reversed. 
Lloyd  &  Wood,  Page,  McCotchen  &  Brila.  and 
Co(«an  &  Kahn,  for  appellauL  W.  F.  Sawyer, 
Freeman  ft  Bates,  Nu^taly,  Friedenrich  A 
Ackerman.  Morrison  A  Cope,  Charles  W.  Wil- 
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lard,  Tobin  &  Tobin,  Garret  W.  McEnerney, 
and  £.  F.  Frestoo,  for  respondents. 

PER  OURIAU.  This  case  is  snbstantiaQy 
dmtlar  to  the  case  of  Same, Appellant  v.  Os- 
borne (S.  P.  No.  2,237,  just  decided)  09  Pac. 
842;  and,  on  the  authority  of  that  case,  the 
ordw  appealed  from  is  reveroed,  aad  the  cause 
remanded,  with  directions  to  the  court  below  to 
set  aside  the  order  of  dismissal  and  to  reinstate 
the  case. 


SHEEHAN,  Tax  Collector,  et  al.  v.  O'CON- 
NOR et  ai.  (S.  F.  2.239.)  (Supreme  Court  of 
California.  July  23. 1002.)  Department  2.  Ap- 
peal from  superior  cotirt,  city  and  county  of 
San  Francisco;  Wm.  R.  Daingerfield,  Judge. 
Suit  by  Edward  I.  Sheehan,  tar  collector  of  the 
city  and  couuty  of  San  Francisco,  and  others, 
against  Lily  O'Connor  and  others.  From  order 
denying  motion  to  set  aside  a  judgment  of  dis- 
missal, plaintiff  Sheehan  appeals.  Reversed. 
Lloyd  &  Wood,  Page,  MeCutchen  &  Eells,  and 
Coogan  &  Kahn,  for  appellant.  W.  F.  Sawyer, 
Freeman  &  Bates,  Jfaphtaly,  Priedenrich  & 
Ackerman,  Morrison  Cope,  Charles  W.  Willard, 
Tobin  &  Tobin,  and  Garret  W.  McEnerney,  for 
respondents. 

PER  CURIAM.  This  case  ia  substantially 
similar  to  the  case  of  Same  Appellant  t.  Os- 
borne (S.  F.  2.237,  just  decided)  69  Pac,  842; 
and,  on  the  authority  of  that  case,  the  order 
apjiealed  from  is  ^reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to 
set  aside  the  order  of  dismissal  and  to  reinstate 
the  case. 


UNITED  LAND  ASS'N  et  al.  t.  WILLOWS 
LAND  ASS'N  et  al.  (S.  F.  2,022.'»  (Supreme 
Oourt  of  California.  Aug.  27,  1902.)  Depart- 
ment 2.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  Walter  H.  Levy, 
Jndge.  Action  by  the  United  Land  Association 
and  others  against  the  Willows  Land  Associa- 
tion and  others.  From  a  judgment  for  defend- 
ants, and  from  an  order  denying  a  motion  for 
a  uew  trial,  plaintiffs  appeal.  Affirmed.  W.  T. 
Baggott  and  C.  C.  Tripp,  for  appellants.  Mas- 
tick,  Belcher  &  Mastick,  Cope,  Boyd,  Fifield  & 
Hobnrg,  and  Franklin  K.  Lane,  City  Atty. 
(Wilson  &  Wilson  and  Sdward  R.  Taylor,  of 
counsel),  tor  respondents. 

PER  CURIAM.  The  case  is  similar  In  all  es- 
sential respects  to  that  of  United  Land  Aas'n 
T.  Pacific  Imp.  Co.  (No.  2.021)  69  Pac.  10tt4; 
and,  on  the  authority  of  the  decision  in  that 
case,  the  order  denymg  the  plaintiffs'  motion 
for  a  new  trial,  being  the  order  appealed  from, 
la  afflnned. 


CRONIN  V.  CITY  OF  DENVER.  (Supreme 
Court  of  Colorado.  May  6,  1902.)  Error  to 
Arapahoe  county  court.  Action  by  the  city  of 
Denver  against  Daniel  Cronln,  From  a  judg- 
ment for  plaintiff,  defendant  brings  error.  Af- 
firmed. Milton  smith,  for  plaintiff  in  error. 
H.  M  Orahood,  City  Atty.,  and  H.  L.  Rltter, 
and  N.  B.  Bachtell,  Asst.  City  Attys.,  for  de- 
fendant in  error, 

PER  CURIAM.  In  this  action  the  only 
question  before  us  is  as  to  the  constitntionality 
of  an  ordinaaco  of  the  city  of  Denver,  and  a 

E revision  of  the  city  charter  upon  which  it  ia 
ased,  which  were  held  valid  in  the  case  of 
Adams  V.  Cronin,  W)  Pac.  590.  The  judgment 
of  the  county  court  was  to  the  same  effect.  The 
decision  here  Is  controlled  by  our  decision  iu  the 
Adams  Case,  supra;  and,  since  the  judgmeut  of 
the  county  court  is  in  harmony  with  our  views, 
tt  is  afBrmedL  Affirmed. 


DUNCAN  T.  THOMAS.i  (Oourt  of  Appeals 
of  Colorado.  June  9,  1902.)  Appeal  from  dis- 
trict court,  Arapahoe  county.   Actlou  on  an  ap- 

C>al  bond  by  James  Thomas,  a  lunatic,  by  Beu 
Indsey,  his  conservator,  agaiuHt  Robert  A. 
Duncan.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed.  Doncan  &  An- 
drews, for  appellant.  H.  S.  Vaughn,  for  appel- 
lee. 

OUNTBR,  J.  This  ease  differs  in  no  es- 
sential from  the  case  of  the  same  title  decided 
at  the  present  term  of  this  court.  GO  Pac.  310. 
Here  the  suit  is  upon  the  appeal  bond  given  in 
effecting  an  appeal  from  the  county  court  to 
the  district  court.  There  the  action  was  upon 
the  appeal  bond  given  in  carrying  the  case 
from  the  district  court  to  the  supreme  court. 
For -the  reasons  ^ven  in  such  former  decision, 
the  judgment  of  the  lower  court  herein  ia  af- 
firmed. 


ABBOTT-GAMBLE  CONTRACTING  CO. 
V.  KANSAS  CITY  et  al.  (Supreme  Court  of 
Kansas,  Division  No.  2.  July  5,  IdOZ.)  Error 
from  court  of  common  pleas,  Wyandotte  coun- 
ty; Wra.  G.  Holt.  Judge.  Action  by  the  R, 
F.  Conway  Company  against  the  Abbott-Gam- 
ble Contracting  Company  and  the  city  of  Kan- 
sas City.  Judgment  for  plaintiff,  and  defend- 
ant contracting  company  brings  error.  Modi- 
fied. Argoed  before  DOSTER.  O.  J.,  and 
SMITH  and  POLLOCK,  JJ.  Harkless, 
O'Grady  St  Crysler  and  Moore  &  Berger,  for 
plaintiff  in  error.  Hntehings  &  Keplinger,  and 
T.  A.  PollodE,  City  Counsellor,  toe  defendants 
in  error. 

PER  CURIAM.  The  city  of  Kansas  Oi^, 
ICan.,  advertised  for  bids  for  paving  four  blodss 
of  itsprlucipal  street  with  ^nldad  asphalt  of 
the  Wamer^juinlan  brand.  Both  the  plaintiff 

in  error  and  the  R.  'F.  Conway  Company  ten- 
dered bids  for  the  work.  The  contract  was 
awarded  to  the  Abbott-Gamble  Company.  On 
November  12,  1901,  the  R.  F.  Conway  Com- 
pany brought  suit  to  enjoin  the  plaintiff  iu  er- 
ror from  prosecuting  the  work,  on  the  ground 
that  it  (the  Conway  Company)  had  the  sole 
right  to  use  the  asphalt  of  the  Wamer-Quinlau 
brand,  and  that  the  Abbott-Gamble  Company 
falsely  represented  to  the  city  that  it  would 
pave  with  such  material,  when  In  fact  it  could 
not  obtain  the  same.  Th»-e  was  a  recree  en- 
tered for  the  R.  F.  Conway  Company,  enjoin- 
ing defendant  below  from  carrying  out  its  con- 
tract with  the  city,  and  an  additional  judgment 
restraining  the  plaintiff  in. error  from  entering 
into  or  performing  any  contract  calling  for  the 
use  of  asphalt  of  the  Wamer-Quinlan  brand, 
or  from  in  any  manner  causing  the  public  to 
believe  that  it  is  using  such  brand  of  asphalt. 
The  Abbott-Gamble  Company  has  come  here, 
complaining  of  the  judgment  against  It.  The 
Conway  Company  has  filed  a  motion  to  disndss 
the  proceedings  in  error,  and  has  shown  to  the 
court  that  ou  March  25,  1902,  the  city  council 
of  Kansaa  City,  Kan.,  rescinded  all  proceedings 
relating^  to  the  paving  of  the  street,  under  which 
the  plaintiff  in  error  contracted  to  pave;  that 
it  rcadvCi'tiaed  for  bids  for  the  paving;  that  the 
plaintiff  in  error  again  tendered  a  bid;  that  the 
contract  to  do  the  work  and  furnish  material 
therefor  was  awarded  to  it;  and  that  it  is  now 

firoceeding  under  the  mew  contract.  This  show- 
ug  would  be  sufficient  for  a  dismissal  of  the 
proceedings  in  error,  if  the  Snat  decree  was 
confined  in  its  scope  to  enjoining  the  plaintiff  in 
error  from  proceeding  to  pave  the  street  with 
the  material  mentioned.  The  decree  goes  fur- 
ther, however,  and  restricts  the  Abbott-Gamlde 
Company  from  contracting  to  use  as^alt  of  the 
Warner-Qninlan  brand  at  any  other  time  or 


I  Rehearing  denied  June  30^  1902. 
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place.  Oonnsel  for  defendants  in  error  insist 
that  this  part  of  the  decree  onght  not  to  stand 
in  the  way  of  their  motion  to  dismiss,  for  the 
reason  that  it  is  YOid;  that  it  ia  broader  than 
the  petition,  and  not  authorized  by  the  pletid- 
ings,  under  the  authority  of  Gille  v.  Emmons, 
58  Kan.  118,  48  Pac.  560,  62  Am.  St.  Rep.  609. 
Gonnsel  for  plaintiff  in  error  contend  that  that 
part  of  the  decree  which  the  other  side  con- 
cedes to  be  void  is  the  only  part  of  the  judg- 
ment which  they  seek  to  have  reversed.  There 
being  no  dispute  between  the  parties,  a  pro 
forma  modification  of  the  decree  will  be  made. 
We  do  not  pass  on  the  ri^bt  of  plaintiff  below 
to  maintain  the  suit.  It  is  unnecessary  to  do 
BO,  in  view  of  the  position  taken  by  counsel  in 
this  court.  Objection  to  the  scope  of  the  de- 
cree was  Bufflciently  brought  to  the  notice  of 
the  trial  court  by  the  tenth  ground  of  the  mo- 
tion for  a  new  trial.  The  judgment  of  the 
court  below  will  be  modified  by  striliing  oat  all 
of  the  decree,  except  that  part  which  relates  to 
the  paving  of  the  street  in  question.  The  costs 
In  tnis  court  will  be  divided  between  the  par- 
ties. 


BREWSTER  T.  G-RAOSX  et  al.-  (Supreme 
Oourt  of  Kansas,  Division  No.  1.  June  7, 
tdCZ.)  Error  from  disti-ict  court,  Kingman 
county;  P.  B.  GiUett,  Judge.  Action  between 
B.  O,  Brewster  and  L.  L.  Gracey  and  H.  M. 
Boyd.  From  the  judgment,  Brewster  brings  er- 
ror. Affirmed.  Argued  before  DOSTBtt,  0.  J., 
and  JOHNSTON,  CUNNINGHAM,  and  EI^ 
LIS,  JJ.  O.  W.  Pairchild,  for  plaiuUff  in  error. 
W.  M.  Wallace,- for  defendants  in  error. 

PER  CURIAM.  This  cause  grows  out  of  the 
same  state  of  facts  and  is  dependent  upon  case 
No.  12,6G&,  between  the  same  parties,  decided 
at  the  present  term  6f  this  court.  69  Pac.  109. 
The  proceedings  in  error  herein  were  brought  to 
review  an  order  dissolving' a  temporary  injunc- 
tion in  the  case  above  referred  to.  For  the  rea- 
sons stated  in  the  opinion  In  that  case,  the 
judgment  of  the  court  below  la  afBrmed. 


OHERBTVAU:  WATER  00.  T.  CITI  OP 

OHERRTVALB.  (Suj^eme  Court  of  Kansas. 
June  7, 1902.)  In  banc.  Error  from  district  coui*t, 
Montgomery  county;  A.  H.  Skidmore,  Judge. 
Action  between  the  Cherryvale  Water  Company 
and  the  city  of  Cherryvale.  From  the  judg- 
ment, plaintiff  brings  en-or.  Dismissed.  Albert 
L.  WifeoD,  for  plaintiff  in  error.  T.  N.  Sedg- 
wick and  J.  1<\  Bellamy,  for  defendant  in  error. 

PBJR  CURIAM.  It  appears  by  the  record  in 
case  No.  12,837  (69  Pac.  176)  that  this  case  has 
been  toied  on  its  merits,  and  proceedings  in  er- 
ror from  the  final  decree  have  been-  considered 
In  that  case.  The  proceedings  In  error  will 
thetelare  be  dlsmissea. 


OHIOAGO,  R.  I.  &  P.  ET.  CO.  t.  DUBAND 
et  aL  (Supreme  Court  of  Kansaa.  Jn^  5, 
1902.)  In  banc.  Error  from  disti-ict  covrt,  Sedg- 
wick county;  D.  M.  Dale,  Judge.  Action  by 
Mary  I.  Durand  and  othei-s  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiffs.  .Defendant  brings  er- 
ror. Reversed.  M.  A.  liow,  W^.  F.  Evans,  and 
Stanly,  YennlHon  &  Eivans,  for  plaintiff  in  er- 
ror. Houston  &  Brooks,  for  defendant  In  er- 
ror. 

PDR  CURIAM.  The  facts  in  this  case  are 
identical  with  those  In  Railway  Co.  v.  Durand 
(just  decided)  68  Pac.  356.  The  questions  of 
law  arising  thereon,  bo  far  as  necessaty  to  no- 
tice them,  are  also  the  name.  The  judgment  of 
the  court  below  Is  reversed,  and  a  new  trial 
ordered. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  t.  EVER- 
SOLE.  (Supreme  Court  of  Kansas,  Division 
No.  1.  June  7,  Error  from  district  court, 

Shawnee  county;  .Z.  T.  Hazen,  Judge.  Action 
by  Jacob  C.  Eversole  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  AJHnn- 
ed.  Argued  before  DOSTER.  C.  J-  and  JOHN- 
STON, CUNNINGHAM,  and  ELLIS,  JJ.  M.A. 
Low  and  W.  F.  Evans,  for  plaintiff  in  errtw.  Over- 
myer,  Mulvane  &  Gault,  tor  defendant  in  errw. 

PER  CURIAM.  While  Jacob  C.  Eversole 
was  in  the  employ  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  he  undertook  to 
couple  two  cai-B  which  were  equipped  with  au- 
tomatic couplers,  and  while  attempting  to  push 
the  couplers  into  alignment  with  his  foot  he 
was  budly  injured.  In  his  petition  he  charged 
that  the  couplers  were  defective  and  dangerous 
for  use;  that  is,  that  the  pretended  automatic 
couplers  were  so  defective  that  they  would  not 
couple  automatically,  and,  secondly,  that  the 
engineer  was  recklessly  negligent  in  handling 
cars  at  the  time  of  the  injury.  The  company 
denies  the  charge  of  negligence,  and  alleged  that 
Eversole  aasnmed  the  danger  of  using  the  coup- 
lers, and  that  he  was  injured  by  reason  of  bis 
own  negligence.  No  special  findings  of  fact 
were  made,  and  the  only  substantial  question 
presented  is  whether  there  was  testimony  to 
support  the  verdict,  in  wbich  Eversole  was 
awarded  damages  in  the  sum  of  $2,000.  There 
is  testimony  tending  to  show  that  the  couplers 
did  not  work  automatically:  that  there  was  so 
much  side  play  that  they  did  not  couple  b^  im- 
pact at  the  first  trial.  He  signaled  the  engineer 
to  back  a  second  time,  and,  noticing  that  the 
coupler  of  one  car  had  passed  to  the  other  side 
of  the  coupler  of  the  othw  ca^  he  tried  to  push 
the  coupler  into  position  with  Uts  haudt  bnt  was 
unable  to  do  eo.  He  then  placed  bis  foot  against 
it  to  put  it  in  alignment,  and  when  the  cars 
came  together  the  approaching  coupler  passed 
to  the  side  of  the  other,  and  caught  and  crashed 
his  foot,  so  that  amputation  was  neceasair. 
The  couplers  appear  to  have  been  defectively 
constructed,  rather  than  out  of  repair,  and,  in- 
stead of  coupling  automatically  by  impact,  they 
appear  to  have  had  so  much  side  play  that  they 

Sassed  each  other,  and  rendered  the  use  of  them 
angerous.  It  being  the  duty  of  the  railroad 
company  to  furnish  safe  appliances,  and  to 
make  all  necessary  inspections  in  order  to  secure 
safety,  it  must  be  held,  under  the  testimony, 
that  the  company  was  negligent.  There  is  a 
claim  that  Eversole  had  an  opportunity  to  know 
of  the  condition  of  the  couplers,  and  that  he 
assumed  the  risk  of  using  them,  and  was  gnilty 
of  negligence  in  the  way  in  which  he  did  use 
them.  It  cannot  be  said  as  a  matter  of  law 
that  the  danger  was  so  imminent  or  obvious  as 
to  charge  Eversole  with  knowledge  oi  tbeir 
coiidition  and  of  the  risk  of  their  use.  He  may 
have  had  knowledge  that  some  couplers  had 
side  play,  and  some  of  them  more  tiian  others, 
but  cannot '  be  charged  with  knowledge  that 
these  cars  had  so  much  side  play  that  the 
couplers  would  pass  clear  of  each  other.  He 
had  the  right  to  assume  that  the  compauy  would 
make  proper  inspection  of  the  cars  naei,  and 
put  them  in  such  condition  that  the  coupling 
could  be  made  with  reasonable  safety.  K  was 
a  question  of  fact  for  the  jury  whether  he  had 
knowledge  of  the  defective  condition  of  the  car. 
and  whether  he  acted  with  reasonable  pradence 
in  trying  to  make  the  coupling  by  pnatung  them 
Into  alignment  with  his  foot  after  the  first  at- 
tempt had  proven  a  failure.  Apart  from  these 
considerations,  there  is  testimony  that  the  en- 
gineer acted  negligently  in  pushing  the  moving 
car  against  the  other  with  so  much  violence. 
On  the  whole  case,  we  think  the  issues  were 
fairly  submitted  to  the  jury,  and  that  tha%  is 
sufllcieut  testimony  to  sustain  the  T«dicL  The 
judgment  of  the  district  court  will  be  afBrmed. 
All  the  justices  concurring. 
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CHICAGO,  E.  I.  A  P.  RT.  CO.  t.  MAE- 
SHAXfL.  (Supreme  Court  of  Kansas.  Julr  S* 
1902.)  In  banc.  Error  from  district  court,  Sedg- 
wick connty ;  D.  M.  Dale,  Judge.  Action  by  John 
Marshall,  Jr.,  administrator,  against  the  Chi- 
cago, Bock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
ernw.  Reversed.  M.  A.  Low,  W.  F.  Evans, 
a&d  Stanley,  Vermilion  &  Eraos,  for  plaintiff 
in  error.  Houston  &  Brooks,  for  defendant  in 
error. 

PER  CURIAM.  The  facts  in  tliis  case  are 
identical  with  those  in  Railway  Co.  t.  Durand 
(just  decided)  60  Pac.  356.  The  questions  of 
law  arising  thereon,  so  far  as  uecessary  to  no- 
tice them,  are  the  same.  The  judgment  of  tlie 
coort  below  is  reversed,  and  a  new  trial  oi^ 
dered. 


DAUGHTERS  t.  QUEEN  INS.  CO.  OF 
AMERICA.  (Court  of  Appeals  of  Kansas. 
Oct.  15,  lOWX)  Error  from  district  coui-t.  Bour- 
bon county;  Walter  L.  Simons,  Judge.  Humph- 
rey &  Hudson  and  W.  W.  Padgett,  for  plain- 
tiff in  error.  John  L.  Peak.  B.  E.  Ball,  and 
Holmes  &  Perry,  for  defendant  in  error. 

PER  CURIAM,  Bt  agreement,  this  action 
was  tried  and  dctermlnea  upon  -the  same  evi- 
■dence  as  that  introduced  in  the  case  of  Daugh- 
ters T.  Insurance  Co.,  10  Kan.  App.  458.  62 
Pac.  428.  The  records  are  substantially  alike, 
and  the  First  National  Bank  was  made  a  party 
plaintifE  in  each  case.  It  doee  not  appear  to 
nave  joined  in  any  of  the  proceedings  subse- 
-^uent  to  judgment,  and  is  not  named  as  a  party 
in  this  court.  It  has  asked  to  be  made  the 
plaintiff  in  error  by  substitution,  as  the  as- 
signee  of  the  ^aintiff's  cause  of  action.  On  the 
authority  of  Daughters  t.  Insurance  Co.,  su- 
pra, and  for  the  farther,  and  in  itself  anite 
suBlcient,  reason,  that  the  record  does  not  snow 
the  filing  of  the  motion  for  a  new  trial  within 
three  days  after  the  rendition  of  the  judgment, 
the  petition  in  error  will  be  disDUssed. 


HAZEN  V.  BRANAMAN  et  al.  (Supreme 
-Court  of  Kansas,  Division  No.  2,  June  7, 
1902.)  Error  from  district  court,  Shawnee 
county;  J.  B.  Larimer,  Judge  pro  tem.  Action 
by  D.  H.  Branaman  and  others  against  W. 
R.  Hazen.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.  Dismissed.  Argued  before 
SMITH,  GREENE,  and  POLLOCK,  JJ. 
Vance  &  Campbell  and  H.  W.  Page,  for  j>Iain- 
tiff  in  error.  Stebbins  &  Evans  and  D.  H. 
Branaman,  for  defendants  in  error. 

PER  CURIAM.  Defendant  in  error  Brana- 
.man  procured  judgment  against  plaintiff  in  er- 
ror on  September  26,  1900,  in  the  sum  of  $90 
-and  costs.  This  judgment  was  subsequently  as- 
signed to  defendant  in  error  Charles.  After  the 
assignment  of  this  judgment  garnishment  pro- 
ceedings were  inetitntea,  and  the  Bank  of  To- 
peka  served  as  garnishee.  The  bank  answered, 
^admitting  liability  to  defendsnt  in  the  amount 
of  $110.  Defendant  filed  his  motion  to  dis- 
charge the  garnishment  and  to  obtain  an  order 
.directing  the  return  of  the  execution  issued  upon 
the  judgment  outstanding  at  the  commence- 
ment of  the  garnishment  proceedings.  These 
motions  were  heard  together,  and  overruled  by 
the  court,  and  the  garnishee  directed  to  pay  the 
.amount  admitted  by  its  answer  into  court.  De* 
fendant  alone  prosecutes  this  proceeding  in  er- 
ror. The  garnishee  is  not  a  party.  A  motion 
is  filed  to  dismiss  the  petition  in  error.  The 
petition  in  error  is  based  upon  a  case-made; 
also  upon  a  transcript  of  the  record.  The  case- 
made  IB  wholly  insuftirient  and  will  not  be  con- 
sidered. In  his  certificate  to  the  transcript  of 
the  record  the  clerk  does  not  certify  the  tran- 
-script  to  be*  fall,  true,  and  correct,  but  only 


certifies  the  same  to  be  a  foil,  true,  and  cor- 
rect transcript  of  the  record  subsequent  to  the 
assignment  of  the  judgment.  An  inspection  of 
the  record  showe  the  same  is  not  full,  true,  and 
coiTect,  even  in  so  far  as  it  purports  to  be,  but 
that  certain  portions  of  the  record  are  omitted 
therefrom.  This  renders  the  transcript  of  the 
record  'insufficient  under  all  the  prior  decisions 
of  this  court.  A^ain,  while  the  question  sought 
to  be  reviewed  is  the  order  of  the  trial  court 
in  overruling  the  motions,  and  while  the  bank 
was  ordered  to  pay  into  court  the  sum  of  $110, 
yet  the  payment  by  defendant  of  the  judgment 
and  accrued  interest  thereon,  which  did  not 
amount  to  the  sum  of  $100,  exclusive  of  costs, 
would  have  obviated  the  necessity  olf  the  gar- 
nishment proceedings.  This  was  the  amount 
in  controversy  between  the  parties.  It  follows- 
the  motion  to  dismiss  upon  uiese  grounds  must 
be  Buatained. 


JOYCE  V.  JOTCB  et  al.  (Supreme  Cffurt  of 
Kansas,  Division  No.  1.  June  7,  19C^)  Er- 
ror from  district  court,  Miami  coun^;  Jobn  T. 
Burrls.  Judge.  Action  by  W.  L.  Joyce  against 
Alvin  Joyce  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed.  Ar- 
gued before  DOSTER,  C.  J.,  and  JOHNSTON, 
SMITH,  and  ELLIS,  JJ.  Frank  M.  Sheridan, 
for  plaintiff  in  error.  J.  B.  Maxwell,  for  de- 
fendants in  error. 

PER  CURIAM.  This  was  an  acUon  for  ac- 
counting between  brothers  and  sisters  of  mon- 
eys alleged  to  have  been  received  from  an  es- 
tate owned  by  them  in  common.  An  order  of 
reference  was  made,  and  the  referee  reported 
varying  snms  to  be  due.W.  L.  Joyce  from  his 
brothers  and  sisters  severally.  The  court  below 
set  aside  the  referee's  condurions  of  law,  hold- 
ing from  the  facts  fonud  and  reported  by.  him 
that  the  brothers  and  sisters  lived  as  one  fam- 
ily, each  one  drawing  on  the  common  fund, 
though  in  unequal  amounts,  but  without  any 
contract  or  intention  to  create  liabilities  against 
one  another.  Judgments  for  any  of  the  amounts 
found  to  be  due  W.  L.  Joyce  were  therefore 
denied,  but  instead  thereof  the  coort  allowed  a 

i'udgment  in  his  favor  against  several  of  hto 
rothers  and  sisters  for  services  performed  tor 
them  as  their  guardian  while  they  were  minors. 
These  amounts  the  referee  had  not  found  to  be 
due  or  chargeable.  We  have  held  the  case  un- 
der consideration  tor  some  time  In  order  to 
carefully  examine  into  the  multitudinous  facts 
disclosed  by  the  record.  We  are  convinced  that 
the  court  below  was  in  error.  It  does  not  ap- 
pear that  the  brothers  and  sisters  lived  on  the 
communal  plan,  so  far  as  holding  one  another 
uonchargeable  with  excess  amounts  drawn  from 
the  common  estate.  It  would  serve  no  purpose 
to  elaborate  an  explanation  of  the  referee's 
findings  as  we  Interpret  them.  The  judgment 
of  the  court  below  awarding  W.  L.  Joyce  the 
several  sums  for  services  as  gnai^Ian,  and  re- 
fusing him  judgment  for  the  sums  found  in  his 
favor  by  the  referee,  is  reversed,  and  judgment 
is  ordered  to  be  entered  in  his  favor  for  the 
several  sums  found  by  the  referee  to  bo  due 
him. 


MALLORT  et  ux.  v.  PARKER.  (Supreme 
Court  of  Kansas,  Division  No.  1.  June  7. 
1902.)  Error  from  district  court,  Shawnee 
county;  Z.  T.  Hazen,  Judge.  Action  between 
D.  F.  Mallory  and  wife  and  Albert  Parker. 
From  the  judgment,  Mallory  and  wife  bring 
error.  Affirmed.  Argued  iwfore  DOSTER,  O. 
J.,  and  JOHNSTON.  CUNNINGHAM,  and 
ELLIS,  JJ.  Austin  &  Huugate,  for  plamtiffs 
in  error.  Bergen  &  Ddoa,  for  defendants  in 
error. 

PER  CURIAM.  The  only  material  question 
in  this  case  is  whether,  at  the  time  the  fore- 
closure sale  was  made  by  the  sheriff,  a  bond  to 
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0tay  execution  pending  proceedings  in  error  in 
the  appellate  conrt  had  been  filed  and  approred 
by  the  clerk  of  the  district  cpurt  wherein  the 
action  waa  tried.   Upon  thet  question  it  ap- 

Sears  to  as  that  the  preponderance  ot  the  evi- 
euce  tonded  to  prove  that  the  bond  hud  been 
so  filed;  but  as  the  direct  testimony  is  some- 
what conflicting,  and  as  there  are  circumstan- 
ces which  indlciite  that  the  bond  was  filed  at  a 
later  period  during  the  same  day,  we  cannot 
say  that  the  general  finding  of  the  court  below 
is  not  supported  by  sufficient  evidence.   As  the 

auestion  was  one  of  fact,  and  as  the  judge  of 
le  court  below  saw  the  witnesses,  heard  them 
testify,  Aad  observed  their  demeanor  while  on 
the  witness  stand,  the  opportunitiea  afforded 
him  of  learning  the  truth  were  far  better  than 
those  accorded  us.  Therefore,  under  the  well- 
establtshed  rule  of  thia  court,  the  finding  of  the 
trial  court  will  not  be  disturbed,  and  its  jodg- 
ment  Is  affirmed. 


MANUPACTUKERS'  NAT.  BANK  OF 
PITTSBUBG  T.  ADSIT.  (Supreme  Conrt  of 
Kansas.  Division  No.  1.  July  5,  1902.)  Error 
from  district  court.  Crawford  county ;  W.  L. 
Simona,  Judge.  Action  by  the  Manufactur- 
ers' XationaJ  Bank  of  Pittsburg  against  H.  F. 
Adait.  Judgment  for  defendant.  PlaintiEE  brings 
error.  Affirmed.  Argued  before  JOHNSTON, 
CUNNINGHAM,  GREENE,  and  ELLIS.  JJ. 
W.  C.  Perry  and  T.  J.  Widby,  for  plaintiEEs  in 
error.  P.  P.  Campbell,  J.  J.  Campbell,  J.  M. 
Wayde.  and  B.  S.  Oaitskill,  for  defendant  In 
error. 

PER  CURIAM.  In  a  controversy  between 
a  -mortgagee  of  a  stock  of  goods  and  the  at- 
taching creditors  of  the  mortgagor  of  the  goods, 
the  latter  obtained  a  verdict  of  the  jury.  The 
principal  attack  here  is  on  the  sufficiency  of  the 
teatimony  offered  to  show  fraud  in  the  execu- 
tion of  the  mortgage.  A  reading  of  the  record, 
however,  convinces  us  that  there  was  enough  in 
the  conduct  of  the  parties  and  the  circumstan- 
ces of  the  transaction  tending  to  abow  bad 
Caith  and  fraud  to  sustain  the  findings  and  ver- 
dict of  the  jury.  There  is  nothing  substantial 
in  any  of  the  objections  to  the  rulings  on  evi- 
dence, nor  was  there  any  prejudicial  error  com- 
mitted in  charging  the  jury.  The  jodgment  will 
be  affirmed. 


PLANO  MFG.  CO.  v.  SHAPCOTT  et  al. 
(Supreme  Court  of  Kansas.  June  7,  1002.)  In 
banc.  Error  from  district  court,  Sumner  coun- 
ty; D.  M.  Dale,  Judge.  Action  by  the  Piano 
Manufacturing  Company  against  Henry  Shap- 
cott  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed.  Amidon  & 
Conly.  for  plaintiff  in  error.  Herrick  &  Rogers 
and  Heady  &  Ready,  for  defendants  in  error. 

PER  CURIAM.  Action  was  brought  against 
a  number  ot  defendants,  seeking  to  charge  them 
as  partners  for  the  value  of  binding  twine  sold 
by  plaintiff  under  contract  with  one  Camp,  who 
signed  the  same  as  "Bus.  Agt."  (businesa 
agent).  The  defendants  were  members  of  the 
Sumner  County  Alliance  &  Industrial  Union. 
The  objects  of  this  union  were  social,  economic, 
and  perhaps  semipolitical.  It  was  engaged  in 
no  business  enterprise.  It  was  composed  of 
delegates  from  suballianceSj  elected  for  every 
quarterly  meeting.  It  was  in  no  sense  a  part- 
nership. The  principles  of  law  by  which  one 
partner  is  bound  by  the  acts  or  contracts  of  his 
partner,  whether  authorized  or  not,  finds  no 
application  in  the  case.  Indeed,  that  theory  of 
liability  seems  not  to  have  been  carried  beyond 
the  pleadings.  On  the  trial  it  was  sought  to 
be  shown  that  certain  of  the  defendants  were 
liable,  outside  ot  the  partnership  theory,  be- 
cause they  had  anthorfsed  Camp  to  purchase 
the  tw^ine  sued  tor.  We  liaT«  read  the  entire 
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record  with  great  diligence^  and  fall  to  find 
any  evidence  warranting  toe  eoncluskm.  The 
trial  judge  sustained  defendants'  demoirer  to 
the  evidence.  In  this  we  think  he  was  right. 
It  is  claimed  that  the  averment  of  a  partner- 
ship contained  in  the  petition  is  not  denied  un- 
der oath,  or,  rather,  that  the  verified  denial  is 
not  auflicient  under  the  rule  announced  in  Kim- 
ble V.  Bunny,  61  Kan.  0<i5,  CO  Pac.  746,  and 
hence,  the  partnership  being  admitted,  judg- 
ment ought  to  have  gone  for  plaintiff.  It  is 
BuQIcient  to  say  that  this  point  was  not  pre- 
sented to  the  trial  court  The  case  was  txieA 
from  fii-st  to  last  on  the  assumption  that  the 
verilication  was  sufficient.  The  court  and  both 
parties  so  treated  it.  j?hia  being  so,  it  matters 
not  whether  the  answer  was  verified.  The  er- 
ror in  refusing  to  admit  the  evidence  of  a  wit- 
ness relative  to  a  contract,  which  evidence  was 

Ereliminary  to  tiie  introdnction  ot  the  contract 
1  evidence,  was  Immaterial;  for  the  contract 
was  subsequently  introduced.  We  find  no  error 
in  the  record;  hence,  affirm  the  judgment. 


PRINZ  et  8l.  MOSES.  (Supreme  Court  of 
Kansas,  Division  No.  2.  July  6.  1902.)  Enor 
from  district  court,  Montgomery  county;  A.  H. 

Skidmoi-e,  Judge.  Action  between  B.  Prinz 
&  Co.  and  others  and  F.  C.  Moses.  Prom 
the  judgment,  Prina  and  others  bring  error. 
Reversed.  Argued  before  CUNNINGHAM, 
GREENIfl,  and  POLLOCK,  JJ.  S.  M.  Porter, 
for  plaintiffs  In  error.  J.  B.  Ziegler,  for  de- 
fendant in  error. 

PER  CURIAM.  Both  parties  to  this  litiga- 
tion ask  for  a  reversal  of  the  judgment  of  uie 
court  below.  A  rehearing  was  granted,  and  the 
judgment  of  the  court  below  is  now  reversed, 
the  costs  of  this  court  divided,  and  the  canse 
remanded.  See  66  Pac.  1008^ 


SANDWICH  MPa  CO.  t.  DTJVALL.  (Su- 
preme Court  of  Kansas,  Diviuon  No.  1.  June 
7,  1902.)  Error  from  district  court,  Anderson 
county;  Samuel  A.  Riggs,  Judge.  Action  by 
John  Duvall  against  the  Sandwich  Manufae* 
taring  Company,  Jndgmoit  for  plaintiff  was 
affirmed  In  the  district  court,  and  defendant 
brings  error.  Reversed.  Argued  before  DOS- 
TKR,  C.  J.,  and  JOHNSTON,  CUNNING- 
HAM, and  ELLIS,  JJ.  A.  J.  Smith,  W.  A. 
Johnson,  and  XSUis,  Cook  ft  BlUa,  for  plaintiff 
in  error.  Noah  L.  Bowman,  for  defmdant  in 
error. 

PER  CURIAM.  This  action  was  originally 

brought  before  a  justice  of  the  peace,  and  was 
appealed  to  the  district  court  of  Anderson 
county,  where  a  judgment  was  rendered  against 
plaintiff  in  error  for  $150,  to  reverse  which  it 
instituted  proceedings  in  error  to  the  appelate 
court.  In  the  amended  petition  the  plaintiff 
below  alleged  tliBt  on  the  Sth  day  of  Novemhw, 
18D5,  he  had  pnrchased  from  the  manufactur- 
ing company  a  sheller;  that  on  or  abont  the 
1st  day  of  &Iarch,  1808,  he  pnrchased  from  the 
same  company  a  grinder,  upon  consideiatkm 
that  he  was  to  have  60  days'  use  of  the  shdln; 
that  the  company's  agent  falsely  repreamtad 
the  qualities  of  the  grinder;  and  that  the  same 
was  worthless.  In  the  second  cause  of  action 
he  asserted  that,  relying  upon  the  agreement 
that  the  company  was  to  allow  him  the  use  of 
the  sheller  for  60  days  and  that  the  grinds 
would  perform  good  work,  he  made  contracts 
with  divers  persona  to  shell  and  grind  15.000 
bushels  of  com  at  3  cents  per  bushel,  bnt  that 
soon  after  making  such  purchase  of  the  grinder 
from  the  company  the  latter  took  forciUe  pos- 
session of  the  sheller  and  deprived  plaintiff  of 
the  use  of  it,  by  reason  whereof  and  becanae 
of  the  failure  ot  the  grinder  to  do  effective  wnek 
he  was  damaged  in  the  sum  ot  fSOO.  Upon  li» 
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trial  the  evidence  of  the  plaintiff  showed  that 
he  bought  the  grinder  on  the  5th  day  of  March, 
at  which  time  the  sbeller  had  already  been 
taken  into  the  possession  ot  the  company  on  a 
chattel  mortgage,  and  was  held  by  it  at  a 
neighboring  town;  that  about  the  8th  day  of 
March  he  called  upon  the  company's  agent  to 
get  the  sbeller,  and  possesion  was  refused; 
that  he  had  made  an  agreement  by  which  he 
was  to  hare  the  use  of  the  eheller  uncondition- 
ally for  15  days,  and  upon  certain  conditions, 
which  he  did  not  comply  with,  for  60  days; 
that  he  had  made  no  contract  with  other  par- 
ties to  shell  or  grind  corn  for  them  after  he  had 
made  the  aforesaid  purchase  of  the  grinder  of 
plaintiff.  The  court  permitted  the  plaintiff,  on 
the  trial,  to  show  the  value  of  the  use  of  the 
sheller  per  day,  and  the  witnesses  placed  such 
valqe  at  from  $8  to  $10;  and  the  court  in- 
structed the  jury  ae  follows;  "If  you  shall 
hnd  from  the  evidence  that  it  was  agreed  that 
Mr.  Duvall  should  have  the  use  of  this  sbeller 
for  15  days,  or  foE  60  days,  or  any  period  ot 
time,  or  that  it  was  to  be  put  in  the  control  of 
Cessna  for  such  time  for  the  benefit  of  Duvall, 
—if  you  shall  believe  that  to  have  been  the  con- 
tract between  the  parties,  then  you  woald  be 
authorized  to  find  for  the  plaintiff  the  value  of 
the  nse  of  the  sheller  for  the  period  of  time 
daring  which  he  was  to  have  the  use  of  it 
*  *  *  In  estimating  the  damages  to  the  plain- 
tiff, if  yon  shall  find  that  there  was  a  contract, 
yon  will  from  the  evidence  determine  the  valne 
of  the  use  of  that  sheller  for  the  period  of  time 
the  eyidence  discloses  he  was  to  have  the  use 
of  the  sbeller."  It  will  be  observed  that  under 
the  foregoing  instruction  the  question  whether 
the  plaintiff  had  an  opportunity  to  tiae  the 
shellw  continnonsly  for  any  period  of  time  was 
wholly  ignored,  and,  alUioag^  the  plaintiff 
might  have  been  able  to  secure  a  sheller  in  the 
immediate  neighborhood  with  very  little  ex- 
pense or  lose  of  time,  the  jury  were  advised 
that  be  was  entitled  to  recover  the  value  of  the 
use  of  the  sheller  for  the  number  of  days  stipu- 
lated in  the  contract  after,  aa  well  as  before, 
bringing  the  suit.  No  claim  was  made  b;^  the 
plaintiff  as  to  the  insufficiency  of  the  grmder, 
and  no  evidence  was  offered  in  regard  to  It. 
The  instructions  of  the  court  were  not  only  a 
departure  from  the  claim  of  the  plaintiff  made 
in  his  pleadings,  but  they  established  a  meas- 
nre  of  damages  which  in  no  view  of  the  case 
conld  be  justified.  The  judgment  of  the  comt 
below  ia  rtrers^,  and  a  new  trial  granted. 


STATE  T.  DOWNING.  (Supreme  Court  of 
Kansas,  Division  No.  1.  July  5,  1902.)  Ap- 
peal from  district  court,  Chautauqua  county; 
0.  W.  Shinn,  Judge.  James  (alias  Jach)  Down- 
ing was  convicted  of  assault  with  intent  to 
Itill,  and  appeals.  Affirmed.  Argued  before 
JOHNSTON,  CUNNINGHAM,  GREBNH, 
and  ELLIS,  JJ.  Nichols  &  Broolcs  and  T.  N. 
King,  for  appellant.  A.  A.  Godard,  Atty.  Gen., 
J.  8.  West,  Asst  Atty.  Gen.,  and  D.  E.  Bath- 
bun,  Co.  Atty.,  for  the  State. 

PER  OURIAM.  Appellant-was  convicted  of 
the  crime  of  assault  with  intent  to  Itill.  From 
a  sentence  under  each  conviction  he  appeals  to 
this  court.  His  appeal  might  well  be  dismissed 
for  his  utter  failure  to  observe  rule  No.  11'  of 
the  supreme  court  (40  Fac.  vi.);  there  being  no 
attempt  whatever  to  comply  therewith.  We 
find  the  brief  ot  counsel  about  as  barren  of  sng- 
gestions  of  error  as  la  the  transcript  of  the 
record,  but  we  have  carefully  gone  through 
both.  All  of  the  alleged  errors  groit^ing  out  of 
the  action  of  the  justice  of  the  peace,  of  course, 
cannot  be  reviewed  here.  The  alias  warrant 
on  which  the  defendant  had  his  preliminary  ex- 
amination WAS  not  an  artistic  creation,  but  was 
siifflcient.  It  adequately  informed  him  of  the 
charge  he  was  called  npoit  to  answer.  The  of- 


fense charged  tn  the  information  did  not  de- 
part substantially  from  that  in  the  warrant. 
An  application  for  a  continuance  was  made, 
based  upon  the  absence  of  matnial  witnesses^ 
The  affldavfts  as  to  what  the  testimony  of  such 
witnesses  would  be  were  admitted  as  the  depo- 
sitions of  such  witnesses,  and  the  trial  pro- 
ceeded. In  thia  there  was  no  error.  We  find 
nothing  in  the  record  warranting  a  reversaL 
Judgment  affirmed. 


STATE  ez  rel.  TAYLOH,  Co.  Atty.,  v.  NEW 
HAVEN  TOWN  CO.  et  al.  (Supreme  Court  of 
Kansas,  Division  No.  2.  June  7,  19O20  Error 
from  district  court,  Reno  county;  M.  P.  Simp- 
son, Judge.  Action  by  the  state,  on  the  relation 
of  Oarr  W.  Taylor,  county  attorney  of  Reno 
county,  against  the  New  Haven  Town  Com- 
pany and  others.  Judgment  for  defendants,  and 
relator  brings  error.  Affirmed.  Argued  before 
SMITH,  GREEXE,  and  POLLOCK,  JJ.  Oarr 
W.  Taylor,  J.  U.  lirown,  and  Vandeveer  & 
MarUn,  for  plamtiff  in  error.  Piigg  ft  Wil- 
liams, for  d^endants  in  oror. 

PER  CURIAM.  This  ia  a  proceedhig  to  re- 
verse a  judgment  of  the  district  court  of  Raio 
county,  dissolving  a  temporary  restraining  order 
and  refusing  to  grant  a  perpetual  injunction,  re- 
straiulng  the  defendant  in  «ror  from  erecting 
an  elevator  upon  a  certain  wedge-shaped  tract 
of  land  in  the  town  of  Haven,  Reno  county, 
bounded  by  Second  street  on  the  north,  Kansas 
avenoe  on  the  east,  and  the  Wichita  &  Colorado 
Railroad  on  the  south.  It  ia  claimed  by  plain- 
tiff in  error  that  the  tract  of  land  in  dispute  was 
dedicated  by  the  New  Haven  Town  Company 
to  the  jpnUlc  for  a  public  street,  and  thereafter 
was  sold  la  said  town  company  to  the  Farmers* 
Elevator  Company,  who,  when  the  restraining 
order  was  granted,  was  proceeding  to  erect  a 
grain  elevator  thereon.  The  question  presented 
in  the  record  for  our  consideration  is  one  of 
fact.  The  cause  was  tried  by  the  court  on  oral  - 
and  documentary  evidence  introduced  by  both 
psrties.  The  court  found  for  the  defendant, 
and  set  aside  the  temporary  restraining  order 

JTeviously  granted,  and  refused  a  perpetual  in- 
unction. The  evidence  ia  somewhat  conflictiuK, 
but  we  think  preponderates  in  favor  of  defend- 
ant, at  least  sufficiently  to  joBtiCr  the  finding 
and  conclusion  of  the  con^  Its  judgment^ 
therefore,  ia  afllrmed. 


TREAT  T.  WILSON.  (Supreme  Court  of 
Kansas^  Division  No.  2.  June  7,  1902.)  Error 
from  district  court,  Ellis  county;  Lee  Monroe, 
Judge.  Action  by  Hill  P.  Wilson  against  M. 
J.  R.  Treat.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed.  Argued  before 
DOSTBR,  C.  J.,  and  SMITH  and  POLLOCK. 
JJ.  A.  D.  Gilkestw,  for  plaintiff  in  error.  J. 
E.  Hessin,  fOr  defendant  lu  error. 

PER  CURIAM.  This  was  an  action  on  a 

judgment.  A  second  recovery  was  had  as  gray- 
ed. The  salt  was  institnted  before  the  judg- 
ment which  constituted  the  cause  of  action  be- 
came dormant,  but  no  tH^oceeding  to  keep  the 
judgment  alive  was  begun,  either  by  issuance 
of  execution  or  motion  under  the  statute,  and 
therefore  dormancy  occurred  before  the  second 
recovery  was  had.  ITie  case  is  fully  covered  b/r 
the  recent  decisions  of  Reeves  v.  Long  (Kan. 
Sup.)  fi6  Pac.  1030,  and  Smalley  v.  Bowling 
(Kan.  Sup.)  6S  Pac.  630.  The  judgment  is  re- 
versed, with  directions  for  its  vacation  and  for 
the  dismissal  of  the  action. 


WM.  W.  KENDALL  BOOT  ft  SHOE  CO. 
T.  GOLDMAN.  (Supreme  Court  ot  Kansas, 
Division  No.  1.  June  7,  1902.)  Error  from 
court  of  common  plcas^  Wyandotte  county;  W. 
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G.  Holt,  Jadse.  Action  by  the  Wm.  W.  Ken- 
dall Boot  &  Shoe  Compasy  against  Bessie 
Ooldman.  From  a  jtidgnieDt  dissolving  au  at- 
tachment, plniutifF  briufTs  error.  Reversed.  Ar- 
gued before  IX)STER,'0.  J.,  nnd  JOHNSTON. 
CUNNINGHAM,  and  ELLiS,  JJ.  Karuea, 
New,  Hall  &  Krauthoff  and  Bruno  Hobbs,  for 

ftlaintiff  In  error.  Hale  &  Craig,  for  defendant 
Q  error. 

PER  CURIAM.  This  case  la  here  on  error 
from  the  court  of  common  pleas  of  Wyandotte 
county  in  sustaiafng  a  motion  to  dissolve  an  at- 
tachment. All  of  the  evidence  is  in  affidavits 
aud  depositions,  and  is  found  in  the  record.  Up- 
on a  careful  perusal  of  it,  we  think  the  court 
below  erred  in  sustaining  Ibe  motion  dissolving 
the  attachment.  Its  judgment  will  be  reversed, 
and  tbe  case  remanded,  with  orders  to  over- 
rule the  motion. 


BOB  T.  McPONALP  et  a).  (Supreme  Court 
of  Montana.  July  15,  1001.)  Appeal  from  dis- 
trict court,  Flatliead  county.  On  motion  to 
dismiss  appeal.  E\>ote  &  Pomeroy,  tor  lesptrnd- 
enta. 

PBSR  OUBIAU.  Hoti<m  granted. 


BORDEAUX  T.  BORDEAUX.  (Supreme 
Conrt  of  Montana.  June  5,  1902.)  Appeal 
from  district  court.  Silver  Bow  county:  Wm. 
Clancy,  Judge.  Divorce  suit  by  John  ft.  Bor- 
deaux against  Elleu  F.  Bordeaux.  A  decree 
was  rendered  for  plaintiff,  from  which  defend- 
ant appealed,  and  made  application  to  the  trial 
court  for  an  allowance  for  suit  money  which 
was  allowed,  and  plalntJflE  appeals.  Original  ap- 
plication by  defendant  for  suit  money.  Ap^ica- 
tion  denied.  Stapleton  &  Stapleton  and  B.  S. 
Thresher,  for  appellant  McHatton  &  Cotter, 
for  rei|)(Hident. 

PI60TT,  J.  After  the  oitry  of  Judgment  of 
divorce  In  favor  of  tbe  plaintiff,  and  the  entnr 
of  au  order  refusing  the  defendant  a  new  trial, 
the  defendant  moved  the  court  below  for  an 
order  directing  the  plaintiff  to  pay  into  the 
bands  of  its  clerk  a  certain  sum  for  services  of 
her  couusel  rendered  in  the  cause,  and  render- 
ed and  to  be  rendered  hj  them  upou  the  ap- 
peals, and  requiring  the  plaintiff  to  pay  for  her 
use  the  cost  of  transcribrng  the  testimony.  On 
November  9,  1901,  tbe  court  below  granted  in 
part  tbe  order  prayed  for.  Instead  of  complying 
with  it,  tbe  plaintiff  has  appealed  to  the  m- 
preme  court  therefrom,  aud  has  filed  an  under- 
taking which  operates  as  a  supersedeas.  This 
appeal  is  now  pending  here.  The  respondent 
asks  this  court  to  require  tbe  appeUant  to  pay 
to  her,  or  into  court  for  her  use,  a  reasonaUe 
sum  for  her  counsel  fees  on  tbe  appeal  taken 
by  tbe  plaintiff,  the  costs  of  her  appearance  fee 
In  this  court,  and  of  printing  her  orlef  for  this 
court  The  question  presented  is  the  same  as 
the  one  raised  and  answered  in  cause  No.  1.787, 
Boideaux  v.  Bordeaux,  26  Mont.  • — ,  69  Pac. 
103,  who-©  we  held  tbat  the  supreme  court  is 
without  jurisdiction  to  grant  alimony  or  suit 
mon^  pending  appeal.  For  want  of  power  to 
make  the  order  prayed  for,  the  application  is 
dismissed.  Dismissed. 

BRAMTLT»  a  J.,  and  MILBURN,  con- 
cur. 


BORDEAUX  T.  BORDEAUX.  (Supreme 
Oanrt  of  Montana.  June  5,  1002.)  Appeal  from 
district  court,  Silver  Bow  county;  Wm  Clancy, 
J udge.  Divorce  suit  by  John  R,  Bordeaux 
against  Ella  F.  Bordeaux.  A  decree  was  ren- 
dered for  plaintiff,  and  a  new  trial  denied,  and 
defendant  appealed.  Origiual  application  by  de- 
fendant for  an  allowance  of  temporary  alimony 
and  BiUt  money.  Aiv'icittion  ^nied.  McHat- 


ton &  Cotter,  for  appellant  Stapleton  &  Sta- 
pleton aud  B.  S.  Thresher,  for  respondent 

PIGOTT,  J.  On  the  3d  day  of  January, 
1902,  the  defendant  appealed  from  an  order  of 
tbe  district  court  entered  November  9,  1902. 
requiring  the  plaintiff,  who  bad  recovered  a 
judgment  of  divorce  against  the  defendant  to 
pay  to  her  certain  sums  of  money  for  counsel 
fees  and  expenses  on  appeals  taken  by  her  to 
the  supreme  court  from  the  judgment  and  order 
denying  her  motion  for  a  new  trial.  From  tbe 
ordn  of  November  9,  1901,  the  plaintiff  also 
appealed.  The  defendant  prays  this  court  to  re- 
quire the  plaintiff  to  pay  to  her,  or  into  conrt 
for  her  use,  a  reasouable  sum  for  the  services 
of  counsel  on  her  appeal,  another  sum  for  the 
cost  of  i^«paring  and  printing  her  tranacrqit  on 
appeal,  ana  a  nrther  sum  for  her  appearance 
fee  therein.  Upon  the  authority  of  the  two 
cases  of  Bordeaux  v.  Bordeaux,  26  Mont 
— ,  69  Pac.  103,  the  application  is  dismissed, 
for  the  rea8<Hi  that  this  court  Is  witiiont  juris- 
diction to  grant  it  Dimissed. 

BBANTLT,  G.  and  MILBUBN,  J.,  eon- 
cur. 


DONOVAN  V.  AMMON  et  al.  (Sopnane 
Court  of  Montana.  Feb.  27,  1901;>  Appeal 
from  district  court.  Cascade  county.  On  motion 
to  dismiss  appeal.  Ransom  Ooctper,  for  appel- 
lants. 

PER  CURIAM.  Upon  motion  of  the  respona- 
ent  herein,  this  appeal  Is  dismissed,  at  the  cost 

of  appellants. 

PIGiOTT.  J.,  having  been  of  eomiaBl  and  be- 
ing disqualified  hereui,  take*  no  part  In  tlw 
making  of  this  order. 


FERRIS  T.  MATTHEWS.  (Sapteme  Court 
of  Montana.  Feb.  11,  1901.)  Appeal  from  dia- 
tirlct  court,  Ohscade  county.  J.  A.  Lament,  tot 
appellant. 

PER  CURIAM.  This  appeal  li  dlmlsawl,  as 

herein. 


per  stipulation  on  file 


tl.  (Supreme 
1901.)  Appeal 


HAGGIN  V.   LORENZE  et 
Court  of  Montana.   March  14, 
from  district  court  Deer  Lodge  coontT.   G.  B. 
Winston  and  W.  W.  Dixon,  for  appellant 

PER  CURIAM.  It  is  ordered  that  the  re- 
quest for  au  order  dimnis^ng  the  appeal  be  not 
considered,  for  tbe  reason  that  no  prefer  motion 
in  that  behalf  has  been  filed  or  made,  and  for 
the  furtbn-  reason  that  the  request  Is  not  sign- 
ed or  made  by  counsel  of  record  ho^n. 

BRANTLT,  O.  J.,  having  been  of  counsel, 
does  not  participate  in  the  foregoing  order. 

(March  16,  1901.) 
PER  CURIAM.  Appellant's  motion  to  dis- 
miss this  appeal  is  granted,  end  the  appeal  is 
hereby  dismissed,  at  the  cost  of  the  aK>euant 

BRANTLY.  C-  J.,  having  been  ol  counsel  in 
the  court  below,  does  not  participate  in  tbe 
foregoing  order. 


KLBINSCHMIDT  &  BROS.  T.  LON(^ 
MAID.  (Supreme  Court  of  Montana.  Feb.  25, 
1901.)  Appeal  fronr  district  court  Lewis  and 
Clarke  county.  McConnell  &  McConnell,  for 
appellant. 

PER  CURIAM.  This  appeal  is  dismissed,  on 
motion  of  the  appellant 


LAKE  V.  LAKE.  (Supreme  Court  of  Mon- 
tana. Jan.  1^   1901.)  Appeal  from  district 
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«OQrt,  SUtct  Bow  cotmtT.  M.  D.  Leehey,  for 
appellant. 

PER  CURIAM.  Upon  applicatiOD  of  the  ap- 
pellant bereiu,  this  cause  la  diamined,  at  the 

cost  of  appellouL 


In  re  LIKENS.  (Supreme  Court  of  Montana. 
Feb.  12,  1801.)  Original  proceeaing  In  diabar- 
tnent. 

PER  CURIAM.  Whereas,  the  chief  Justice 
of  this  court  has  received  s  corfimunication 
from  Hon.  WiUinm  Clancy,  as  judge  oC  the 
Second  judicial  district,  that  W.  "W.  likens,  an 
attorney  of  this  court,  who  is  now  residing  and 
practicing  law  at  the  city  oC  Butte,  in  said  dis- 
trict, is  an  ex-conyict  from  the  state  of  Colo- 
rado, and  was  such  at  the  time  he  was  licensed 
hy  this  court  about  one  year  ago,  it  is  ordered 
that  said  communication  be  filed  with  the  clerk 
of  this  court,  and  thnt  said  clerk  be  directed 
to  inform  the  said  Clancy  that  proper  action 
will  be  taken  in  the  premises  upon  the  filing 
in  this  court  of  charges  against  the  said  Likens. 

Accusation  filed  February  21,  1901.  Order  to 
show  cause  entered  February  26,  1901. 

PER  CURIAM.  Accusatiou  having  been  filed 
in  this  court  against  W.  W.  Likena,  a  member 
of  the  bar  of  this  state,  it  is  this  day  ordered 
that  the  said  W.  W.  Likens  appear  before  this 
court  on  the  1st  day  of  April,  A.  D.  1901,  at 
10  o'clock  a.  m.,  and  show  cause  why  bis  name 
should  not  be  stricken  from  the  roll  book;  and 
it  is  farther  ordered  that  a  copy  of  the  accusa- 
tion and  of  this  order  be  served  on  the  said 
Ukens  at  least  five  days  before  the  said  1st 
d87  of  Aprlt 


MONTANA  ORE  PURCHASING  CO.  et  al. 
V.  BOSTON  &  M.  CONSOL.  COPPER  & 
SILVER  MIN.  CO.i  (Supreme  Court  of  Mon- 
tana. May  6,  1901.)  Appeal  from  district 
court,  Silver  Bow  county.  Application  by  ap- 
pellant for  a  writ  of  saperaedeas.  Fortiis  & 
Evans,  William  Scallon,  Thos.  Patterson,  and 
Wm.  H.  De  Witt,  for  appellant  Mcltatton 
&  Cotter,  for  respondents. 

■PER  CURIAM.  Dismissed,  for  the  reason 
that  the  application  alleges  grounds  which,  if 
they  entitle  the  apiwllant  to  any  relief,  should 
be  addressed  to  the  district  court  in  the  first 
inatanca. 

In  re  NEWTON.  fSupreme  Conrt  of  Mon- 
tana. June  27,  1901.)  On  motion  to  vacate 
disbarment  wder. 

^B!B  CURIAM.   Motion  denied. 


ROBINSON  V.  KLEINSCHMIOT.  (Su- 
preme Court  of  Montana.  Feb.  4,  1901.)  Ap- 
peal from  district  coort,  Deer  Lodse  eonnty. 
W.  H.  Trippet,  Napt(m  &  Napton»  and  T.  J. 
Walsh,  for  appellant. 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant, this  cause  is  dismissed. 


STATE  ex  rel.  ANACONDA  COPPER  MIN. 
CO.  V.  DISTRICT  COURT  OF  THE  SECOND 
.TUDICIAL  DIST.  et  al.  (Supreme  Court  o£ 
Montana.  April  25,  1901.)  Original  applica- 
tion for  writ  of  supervisory  control.  W.  W. 
Diion,  A.  J.  Sliores,  and  C.  F.  Kelly,  for  re- 
lator.  McHatton  &  Cotter,  for  defendants. 

PER  CURIAM.  It  appearing  herein  from 
the  answer  made  by  Hon.  William  Clancy, 
Judge  of  the  Second  jadicial  district  ooort,  to 
the  order  to  show  cause  heretofore  Issued  here- 
in, that  said  court  has  granted  to  the  relator 
all  the  relief  sought  by  its  application  to  this 


iBebearing  denied  May  18,  1001, 


court,  It  is  ordered  that  relator'*  application 
be  dismissed,  at  its  own  cost. 

PIGOTT,  J.,  dissents  from  the  part  of  the 
foregoing  order  directing  the  cost  (»  the  appli- 
cation to  be  paid  by  relator. 


In  re  SUTTON.  STATE  ex  rel.  SUT- 
TON T.  DISTRICT  COURT  OF  THE  SEC- 
OND JUDICIAL  DIS'f.  (Supreme  Court  of 
Montana.  March  13,  1902.)  Application  of 
Wakeman  Sutton  for  writ  of  habeas  corpus 
and  for  writ  of  certiorari  in  aid  thereof  to  the 
district  court  of  the  second  judicial  district  and 
William  CSIancy,  Judge.  Judgment  of  contempt 
set  aside,  and  petitioner  discharged. 

PER  CURIAM.  This  cause  having  been 
heretofore  argued  and  by  the  court  taken  under 
advisement,  now,  upon  consideration,  the  court, 
bein^  advised  in  the  premises,  doth  find  that 
the  judgment  in  contempt  oC  the  district  court 
of  Silver  Bow  county,  Mont.,  rendered  on  the 
3d  day  of  September,  1901,  and  entered  on  the 
4th  day  of  September,  1901,  was  and  is,  in  so 
far  as  it  declares  the  petitioner,  Sutton,  guilty 
of  contempt,  wholly  unauthorized  and  void,  for 
the  reason  that  the  evidence  adduced  on  the 
hearing  of  the  supposed  contempt  charged  to 
have  been  committed  by  the  petitioner,  Sutton, 
and  brought  before  this  court  by  the  writ  of 
certiorari  in  aid  of  the  writ  of  habeas  corpus, 
does  not  show  or  tend  to  nrove  him  guilty  there- 
of, and  that  no  legal  cause  is  shown  for  the 
imprisonment  of  said  Sutton  or  for  the  said 
judgment  of  contempt  against  him  or  for  any 

Jiart  thereof.  It  is  therefore  ordered  and  ad- 
udged  that  the  said  judgment  of  contempt  be, 
and  the  same  is  hereby,  annulled  as  to  the 
said  petitioner,  Sutton,  and  that  he  be  dischar- 

fed  from  the  custody  of  the  sheriff  of  Silver 
(ow  county  aforesaid,  and  that  his  bail  be  ex- 
onerated. The  court  is  of  the  opinion  that  the 
order  of  which  the  following  is  a  copy:  "It  is 
further  ordered  that  the  said  defendants,  their 
agents,  servants,  and  employes,  shall  not  do  any 
further  work  in  that  certain  drift  known  aa 
a  drift  from  the  new  idiaft  or  the  Robinson 
upraise,  and  that  they  ^all  immediately  se- 
curely timber  the  same," — which  is  incluaed  in 
the  said  judgment  for  contempt,  and  which  was 
imposed  as  a  penalty  or  punishment  for  the 
snpnosed  contempt,  is  utterly  null  and  void,  for 
the  reason  that  it  attempts  to  denounce  a  penal- 
ty for  contempt  not  Warranted  by  section  2179, 
Code  Gt.  Proc.,  or  by  any  other  law. 

The  CHIEF  JUSTICE  concara.  He  is  further 
of  the  oidnlon  that  the  order  Is  before  the  court 
for  review  under  the  writ  of  certiorari,  and  that 
It  should  be  annulled  entirely. 

PER  CURIAM.  Upon  further  consideration, 
and  of  its  own  motion,  the  court  does  hereby 
vacate  and  set  aside  its  judgment  in  said  cause 
made  and  entered  on  the  13th  day  of  March, 
1902,  annulling  the  judgment  in  contempt  as  to 
the  petitioner,  Sutton,  ordering  his  release  and 
exonerating  his  bail,  for  the  reason  and  upon 
ttie  ground  that,  the  district  court  of  the  Second 
udicial  district  of  the  state  of  Mcntana  in  and 
or  the  county  of  Silver  Bow  having  jurisdiction 
of  the  subject-matter  and  of  the  person  and  to 
make  the  judgment  and  order  sought  to  be  re- 
viewed on  habeas  corpus  aided  by  certiorari,  the 
supreme  court  may  not  in  this  proceeding  deter- 
mine whether  the  evidence  adduced  and  certified 
to  in  the  return  on  certiorari  tended  to  prove  the 
contempt  charged  or  tended  to  support  the  find- 
ing or  judgment  and  order  declaring  the  peti- 
tioner, Sutton,  guilty  of  contempt  It  is  there- 
fore ordered  that  the  writs  of  habeas  corpus  and 
certiorari  heretofore  issued  herein  be,  and  the 
same  are  hereby,  quashed,  and  the  proce«>ding 
be,  and  the  same  is  hereby,  dismissed,  with  leave 
to  the  petitioner,  Sutton,  to  apply  to  the  su- 
preme conrt,  within  20  6aja  hereafter,  for  a 
writ  of  supervisory  contnu  in  the  matter  of 
such  supposed  cmitempt. 
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WADSWORTH  t.  SINGER  MFG.  CO.  (Su- 
preme CoDrt  of  Montana.  Jan.  11,  1901.)  Ap- 
peal from  district  court,  Silver  Bow  county.  A 
motion  to  dismiss  this  appeal  havinjf  been  de- 
nied, a  motion  to  vacate  and  set  aside  the  or- 
der heretofore  made  herein  denying  the  mo- 
tion to  dismiss  and  for  a  reheerioK  of  the  mo- 
tion was  submitted  and  granted.  On  motion  to 
dismiss  appeal.  December  24,  1900.  U  J. 
Unmilton  and  B.  S.  Thresher,  for  appellant 
Sinclair  &  Dygert,  'for  reBpoudent. 

PER  CURIAM.  Dismiaaed,  upon  the  croand 
that  the  appellant  has  been  niilty  of  nefflisence 
in  failing  to  hie  the  transcript  within  the  time 
prescribed  by  the  rules  of  this  court.  The 
charge  made  by  the  respondent  that  the  awH- 
lant  practiced  imposition  upon  the  court  at  the 
time  of  the  hearinx  of  the  original  motion  is 
not  sostained  by  the  proof. 

FIGOTT,  J.,  dissenting; 


WETZSTEIN  V.  BOSTON  &  M.  OONSOL. 
COPPER  &  SILVER  MIN.  CO.  (Supreme 
Coart  of  Montana.  March  14,  Id&l.)  .^peal 
from  district  court.  Silver  Bow  county.  Forbis 
&  Efvans,  for  appellant.  McHatton  &  Cotter 
and  James  M.  Denny,  for  respondent. 

PER  CURIAM.  Appellant's  motion  to  dis- 
miss this  appeal  is  granted,  and  the  appeal  is 
hereby  dismissed,  at  the  cost  of  appellant 


WETZSTEIN  V.  BOSTON  &  M.  CONSOU 
COPPER  &  SILVER  MIX.  CO.  (Supreme 
Court  of  Montana.  April  25,  1901.)  Appeal 
from  district  court,  Silver  Bow  county.  Appli- 
cation of  appellant  for  an  order  staying  the 
Injunction  order  appealed  from  and  alt  proceed- 
ings thereunder  pending  appeal,  and  motion 
of  respondent  to  dismiss  the  petition  of  the 

Sipellant   Forbis  &  Evans,  for  appellant  Hc- 
Btton  &  Cotter,  Toole  &  Bach.  James  M. 
Denny,  and  Robert  B.  Smitli,  for  respondent. 

PER  CURIAM.  It  is  ordered  that  the  mo- 
tion of  the  respondent  be.  and  the  same  is  here- 
by, panted,  and  that  the  application  of  the 
appellant  be,  and  is  hereby,  dismissed,  upon  the 
ground  that  the  granting  of  the  relief  sought  by 
the  petition  is  not  necessary  or  proper  to  the 
complete  exercise  of  the  appellate  jorisdiction 
of  the  supreme  court. 

BRANXLY,  a  J.,  dissents. 


WHITCRAFT  et  al.  t.  HENDRICKS.  (Su- 
preme Court  of  Montana.  Feb.  15,  1901.)  Ap- 
peal from  district  court.  Deer  Lodge  county. 
Edward  Scharnikow  and  Toole,  Bach  &  Toole, 

for  appellants. 

PER  CURIAM.  Appellants'  motion  to  dis- 
miss  these  appeals  is  granted,  and  the  said 
appeals  are  hereby  dismissed,  at  the  cost  of  ap- 
pellants. 


WHITE  T.  KERN.  (Supreme  Court  of  Mon- 
tana.  May  16,  1901.)  Appeal  from  district 
court  Custer  county.  C.  B.  Nohin,  for  appel- 
lant. 

PER  CURIAM.  This  cause  having  been  set 
fur  hearing  this  day,  and  no  briefs  having  been 
filed,  and  no  one  appenring  to  present  the  mat- 
ter orally  to  the  court  the  judgment  appealed 
from  is  affirmed. 


TELVERTON  v.  SAWYER  et  nl.  (Supreme 
Court  of  Montana.  Feb.  7,  1901.)  Appeal 
from  district  court,  Deer  Lodge  county.   C.  J. 


Walsh  and  McGonndl  ft  UeConnell,  Air  ap- 
pellants. J.  R,  Boarman,  for  resptoident 

PER  CURIAM.  Upon  application  of  the  ap- 
pellants herein,  this  appeal  is  dismissed  at  the 
cost  of  the  appellants,  and  respondent's  motion 
to  assess  damages  for  an  appeal  taken  without 
merit  is  denied. 


ANDERSON  T.  FERGUSON.  (Supreme 
Court  of  Oklahoma.  July  17,  1902.)  Error 
from  district  court,  Kay  county;  before  Justice 
R.  F.  Burwell.  Action  by  CSalvin  Ferguson 
against  Henry  T.  Anderson.  Judgment  for 
pta^tiff.  Defendant  brings  error.  Reversed. 
S.  H.  Harris,  for  plaintiff  in  error.  Ptdlock  & 
Lafferty,  for  d^endant  in  error. 

PER  CURIAM.  This  is  an  action  for  man- 
datory InjunetioD.  At  the  time  it  was  tried  by 
the  district  court  It  was  held  by  this  court  that 
mandatory  injunction  would  lie  to  remove  a  ' 
claimant  from  a  tract  of  government  land  afteF 
his  opponent  in  the  contest  had  won  before  die 
interior  department  Since  the  trial  of  this  case 
in  the  lower  court  this  rule  has  been  reversed 
by  the  supreme'  court  of  the  United  States  in 
the  case  of  Black  v.  Jackson,  177  U.  S.  S49. 
20  Sup.  Ct.  648,  44  L.  Bd.  801,  and  this  court 
is  bound  by  the  doctrine  enunciated  therein. 
We  have  not  examined  the  record  to  see  if 
reversible  error  has  been  committed,  for  the 
reason  that  the  case  was  tried  upon  a  wronff 
theory  of  the  law,  for  which  this  court  is  re- 
sponsible, and  we  deem  it  only  Just  that  ws 
reverse  it  without  regard  to  error,  and  give  tie 
parties  an  opportunity  to  try  it  in  conformity 
with  the  views  expressed  in  the  case  of  Blade 
V.  Jackson,  supra,  which  case  held  that  the 
parties  have  an  adequate  remedy  at  law,  and 
are  entitled  to  have  tne  issues  involved  submit- 
ted to  a  jury.  For  the  reasons  herein  stated, 
this  rase  is  hereby  reversed,  and  a  new  blal 
granted,  and  remanded  to  the  district  court 
from  which  it  was  appealed,  and  said  court  is 
directed  to  proceed  as  herein  directed.  Costs 
taxed  to  the  appellee.  It  is  further  ordered 
that  the  parties  be  placed  in  the  same  occn- 
paney  of  the  land  that  they  were  in  at  the  time 
of  the  commencement  of  this  action,  and  to  ao 
remain  until  the  further  order  of  the  court 
or  the  judge  thereof;  but  this  order  is  not  In- 
tended to  preclude  the  parties,  or  either  of  them, 
from  pursuing  any  other  remedy  which  either 
may  have  in  any  of  the  courts  of  the  territorr. 
All  of  the  JustiAs  concurring,  except  BUR- 
WELL,  J.,  who  tried  the  cause  below,  not  Hit- 
ting, and  IBWIN,  J.,  absent. 


BEST  T.  FRAZIER.  (Supreme  Court  of 
Oklnhoina.  July  17,  1902.)  Error  from  dis- 
trict court  Kay  county;  before  Justice  Bayard 
T.  Hainer.  Action  by  William  L.  Frasier 
against  George  W.  Best  Judgment  for  plain- 
tiff. Defendant  brings  error.  ReverBeo.  S. 
H.  Harris,  for  plaintiff  in  error.  Dale  &  Bier- 
er,  for  defendant  in  error. 

PER  CURIAM.  This  is  an  action  for  man- 
datory injunction.  The  facts  in  this  case  are 
tlic  same  as  those  in  the  case  of  Anderson  t. 
Ferguson  (decided  at  this  sitting  of  this  court) 
ubi  supra,  and  for  the  reasons  given  io  that 
case  this  will  be  reversed,  and  a  new  trial 
granted;  and  the  lower  court  is  directed  to 
proceed  In  conformity  with  the  views  expressed 
in  the  case  of  Anderson  v.  Ferguson,  supra. 
Costs  taxed  to  the  appellee.  It  is  further  or- 
dered that  the  parties  be  placed  in  the  same 
occupancy  of  the  land  that  they  were  in  at  the 
time  of  the  commencement  of  this  action,  and 
to  so  remain  until  the  further  order  of  the  dis- 
trict court,  or  the  judge  thereof;  but  this  order 
is  not  intended  to  preclude  the  parties,  or  ei- 
ther of  them,  from  pursuing  any  other  remedy 
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which  either  mar  huTe  in  any  of  the  courts 
of  the  territory.   All  of  the  jostices  ccoicarring, 
«zcept  HAINEB,  J.,  who  tried  the  cause  be- 
low, not  BittinK,  and  IRWIN,  absent. 
BeTeraed  and  ronanded. 


OUNNINaHAM  t.  MORRIS.  (Sopreme 
Gonrt  of  Olclahoma.  Joly  18,  1902.)  Sirror 
from  district  court,  Kay  coanty;  befwe  Jus- 
tice Bayard  T.  Hafner.  Action  by  Josephus 
Monis  against  James  F.  Cnimingham.  Judg- 
ment for  plaintiff.  Defendant  orln^  »Tor. 
Affirmed.  S.  H.  Harris,  for  plaintiff  in  error. 
W.  B.  Herod  and  Edgar  W.  Jones,  for  defend- 
■snt  in.  error. 

PER  CURIAM.  The  record  and  facto  in 
this  case  are  identical  with  those  in  the  case 
of  McQaiston  t.  Walton  (No.  1,146,  decided 
at  this  terra  of  conrt)  69  Pac.  1048,  and  on  the 
authority  of  that  case  the  judgment  of  the  dis- 
trict court  of  Kay  county  is  affirmed,  at  the 
costs  of  the  plaintiff  in  errw. 


ENDICOTT  T.  EliLIS  et  al.  (No.  917.) 
LEE  T.  ELLIS  et  al.  (No.  91&)  (Supreme 
Court  of  Olclahoma.  July  17,  1902.)  Error 
from  district  court,  Kay  county;  before  Jus- 
tice Bayard  T.  Hamer.  Action  by  Herbert  E. 
Ellis  and  Sam  Lee  against  Qeorge  P.  Ertdi- 
«ott.  Judgment  for  plaintiff.  DeCendanto  sev- 
erally bring  error.  Reversed.  In  No.  917: 
S.  H.  Hanis,  for  plaintiff  in  error.  E.  Bee 
Outhrey,  for  defendant  in  error  Ellis.  Dale  & 
Bierer,  for  defendant  in  error  Lee.  la  No. 
918:  J.  R.  Scott,  for  plaintiff  In  error.  S.  H. 
Harris,  for  defendant  in  error  Bndicott.  E. 
Bee  Gntbrey,  for  defendant  in  error  Ellis. 
Dale  &  Bierer,  for  defendants  in  error. 

PER  CURIAM.  This  was  an  action  com- 
menced in  the  district  court  of  Kay  county  by 
Herbert  B.  EUis  against  Sam  Loe  and  George 
P.  Bndicott  for  a  mandatory  injunction  and  for 
other  relief  as  to  crops  growing  thereon.  Is- 
BOea  were  Joined,  a  trial  had,  and  judgment 
rendered  for  plaintiff,  enjoining  the  defendants, 
or  either  of  tnem,  from  in  any  way  occupying 
any  portion  of  the  land  in  controversy,  and  the 
growing  crc^  were  divided.  The  costs  were 
taxed  to  the  defendants.  Prom  this  judgment 
the  defendants  each  appealed,  and  the  cases 
will  be  disposed  of  in  this  opinion.  This  case 
raises  no  new  questions  which  were  not  con- 
sidered in  the  esse  of  Anderson  v.  Ferguson 
<iust  decked)  68  I^c.  1132.  and  for  the  reasons 
^ven  In  that  case  these  cases  will  be  reversed, 
and  a  new  trial  grunted,  and  the  lower  court 
is  directed  to  proceed  in  conformity  with  the 
views  expressed  in  the  case  of  Anderson  v. 
FergnsOD,  supra.  It  is  further  ordered  that  the 
parties  be  placed  in  the  same  occupancy  of  the 
land  that  they  were  in  at  the  time  of  the  com- 
menceoient  of  this  action,  and  to  so  remain 
until  the  further  order  of  the  district  court,  or 
the  Judge  thereof:  but  this  order  is  not  intend- 
ed to  preclude  the  parties,  or  either  of  them, 
from  pursuing  any  other  remedy  which  either 
may  have  in  aajr  of  the  courts  of  the  territory. 
All  of  the  justices  concurring,  except  HAIN- 
BR,  J.,  who  tried  the  cause  b^w,  not  sitting, 
and  IRWIN,  J.,  absent 


MCDONALD  v.  BRADY.  (Supreme  Court 
of  Oklahoma.  July  17,  1902.)  Error  from 
district  court,  Kay  connty;  before  Justice  Bay- 
ard T.  Hainer.  Action  by  Michael  Brady 
against  John  H.  McDonald.  Judgment  for 
^liDtiff.  Defendant  brings  error.  Reversed. 
Harris  ft  Gum,  for  plaintiff  in  error.  Ransom 
&  Ballcy,  for  defendaut  in  error. 

FEB  CURIAM.  This  is  an  action  for  man- 
datory injunction.    The  facts  in  tUis  case  are 
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the  same  as  those  In  the  case  of  Anderson  v. 
Ferguson  (decided  at  this  sitting  of  this  court) 
69  Paa  1132,  and  for  the  reasons  given  in  that 
case  this  will  be  reversed,  and  a  new  trial 
granted;  and  the  lower  court  is  directed  to 
proceed  in  conforml^  with  the  views  expnessed 
in  the  case  of  Anderson  v.  Ferguson,  supra. 
Costs  taxed  to  the  appellee.  It  is  further  or- 
dered that  the  parties  be  placed  in  the  same 
occupancy  of  the  land  that  they  were  in  at 
the  time  of  the  commencement  of  this  action, 
and  to  so  remain  until  t^e  farther  order  of  the 
district  court,  or  the  judge  thereof;  but  this 
order  Is  not  intended  to  preclude  the  parties, 
or  either  of  them,  from  pursuing  any  other 
remedy  which  'either  may  have  in  any  of  the 
courts  of  the  territory.  All  the  Justices  con- 
curring, except  HAINBR,  J.,  who  tried  the 
cause  below,  not  sitting,  and  IRWIN,  J.,  ab- 
sent 


MENDENHALL  v.  CAGLB.  (Supreme 
Court  of  Oklahoma.  July  17,  1902.)  Error 
from  district  coart.  Noble  county;  before  Jus- 
tice Bayard  T.  Hainer.  Action  by  Byron  E. 
Cagle  against  W.  J.  Mendenhall.  Judgment 
for  plaintiff.  Defendant  brings  error.  Be- 
versed.  S.  H.  Harris,  for  plaintiff  in  error. 
A.  R.  Museller,  for  defendant  in  error. 

PER  CURIAM.  This  is  an  action  for  man- 
datory Injunction.  The  facts  in  this  case  are 
the  same  as  those  in  the  case  of  Anderson  v. 
Ferguson  (decided  at  tliis  sitting  of  this  court) 
69  Pac.  1132,  and  for  the  reasons  given  in  that 
case  this  will  be  reversed,  and  a  new  trial 
granted;  and  the  lower  court  is  directed  to  pro- 
ceed in  conformity  with  the  views  expressed 
in  the  case  of  Anderson  v.  Ferguson,  supra. 
Costs  taxed  to  the  appellee.  It  is  furUier 
ordered  that  the  parties  be  placed  in  the  same 
occupancy  of  the  land  that  they  were  in  at 
the  time  of  the  commencemoit  of  this  action, 
and  to  so  remain  until  the  further  order  of  the 
district  court,  or  the  judge  thereof;  bat  this 
order  is  not  intended  to  preclude  the  parties,  or 
either  of  them,  from  pursuing  any  other  rem- 
edy which  either  may  nave  in  any  of  the  courts 
of  the  territory.  All  of  the  Justices  concurring, 
except  HAINER,  J.,  who  tried  the  cause  be- 
low, not  sitting,  and  IRWIN,  J.,  absent 


WTATT  T.  WARD.  (Supreme  Court  of 
Oklahoma.  July  17,  1902.)  Error  from  dis- 
trict court  Kay  county;  before  Justice  Bayai^ 
T.  Hainer.  Action  by  William  Ward  against 
Logan  Wj;att.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed.  S.  H.  Har- 
ris, for  plaintiff  in  error.  Cline  &  Hill,  for  de- 
fendant in  esror. 

PER  CURIAM.  This  la  an  action  for  man- 
datory  injunction.    The  facts  in  this  ease  are 

the  same  as*  those  In  the  case  of  Anderson  v. 
Ferguson  (decided  at  this  sitting  of  this  court) 
60  Pac.  113^  and  for  the  reasons  given  in.  that 
case  this  will  be  reversed,  and  a  new  trial 
granted;  and  the  lower  court  is  directed  to  pro- 
coed  in  conformity  with  the  views  expressed 
in  the  case  of  Anderson  v.  Ferguson,  supra. 
Costs  taxed  to  the  appellee.  It  is  further  or- 
dered that  the  parties  be  placed  in  the  same 
occupancy  of  the  land  that  t^ey  were  in  at 
the  time  of  the  commencement  of  this  action, 
and  to  so  remain  until  the  ftirther  order  of 
the  district  court  or  the  judge  thereof;  but 
this  order  is  not  Intended  to  preclude  the  par- 
ties, or  either  of  them,  from  pursuing  any  oth- 
er remedy  which  either  may  have  in  any  of 
the  courts  of  the  territory.  All  the  Justices 
concurring,  except -HAINER,  J.,  who  tried  the 
cause  below,  not  sitting,  and  IBWIN,  J.f  ab- 
sent 
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SALT  LAKE  EURDWARE  CO.  t. 
FIELDS  et  al.  (Sapreme  Court  of  Utah. 
July  5,  1902.)  Suit  by  the  Salt  Lake  Hard- 
ware Compauy  against  the  Daisy  Gold  Min- 
iug  Oompany,  Seward  H.  Fields,  truntee,  aud 
the  Bans  of  Commerce  of  Salt  Lake  City. 
From  a  decree  ia  favor  of  plaintiff,  Fields  and 
the  bauk  appeal.  Affirmed. 

MINER,  C.  J-  This  case  is  determined  by 
the  opinion  filed  in  Fields  t.  MiniDK  Co.  (de- 
cided nt  present  term)  Pac.  529.  The  judg- 
ment of  the  district  court  ia  affirmed. 

BARTCH,  concurs.  BASKIN.  J.,  dii- 
seuts. 


STEWART  T.  HILTON.  (Supreme  Court 
of  UUh.  July  21,  1002.)  Appenl  from  dis- 
trict court.  Salt  Like  coonty;  W.  C.  Hall. 
Judge.  Action  by  Samuel  W.  Stewart,  exec- 
utor of  John  R.  Park,  ngaiDst  Aunie  P.  A. 
liUltou.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  Reversed.  N.  V.  Jones 
and  Powers,  Straup  &  Lippman,  for  appel- 
laut.  Beunett,  SiitberiaDd.  Van  Cott  &  Alli- 
son, Pierce,  Critohlow  &  Barrette,  aud  Stew- 
art &  Stewart,  for  respondent. 

BARTCH,  J.  Thia  action  was  brought  by 
the  executor  of  the  last  will  and  testameut  oC 
John  R.  Park,  deceased,  against  the  defend- 
ant, to  qolet  title  to  certain  property  of  which 
disposition  was  made  In  the  will,  and  lu  whidi 
property  defendant  claims  au  interest  as  wid- 
ow of  the  deceased.  The  defendant  hereiu  was 
the  plaintiff  in  the  case  of  Hilton  v.  Roylance 
(decided  at  the  in-eseut  term)  69  Pac.  660. 
The  evidence  admitted  in  that  case  was  prac- 
tically the  same  as  in  this.   The  decisive  legal 

Snestions  presented  herein  were  involved  and 
ecidcd  tbereiu.  Therefor^  for  our  opinion  and 
decision  of  the  points  tiere  presented  we  refer 
to  that  case,  and  iu  accordance  therewith  this 
case  mast  be  reversed,  with  costs,  and  re- 
manded, with  instructions  to  the  conrt  below 
to  proceed  in  conformity  with  that  opinion.  It 
is  so  ordered, 

iSJNER,  C.  J.,  and  BASEIN,  J.,  concur. 


KAKELDBY  v.  HBMRICH  BROS.  BREW- 
ING CO.  (Supreme  Court  of  Washington. 
July  12,  1902.)  Appeal  from  superior  court. 
King  county;  Boyd  J.  Tallman.  Judge.  Ac- 
tion by  Frederick  Kakeldey  against  the  Hem- 
rich  Bros.  Brewing  Compauy.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Revers- 
ed. H.  E.  Foster,  for  appellant.  '  Preston, 
Carr  &  Gilmau,  for  respondent. 

PER  CURIAM.  The  plaintiff  iu  this  case 
owns  a  lot  adjoining  plaintiff  Schwede,  whose 
suit  against  the  same  defendant  was  determin- 
ed July  5,  1902.  in  which  similar  relief  is 
claimed.  Upon  the  authority  of  Schwede  v. 
Brewing  Co.,  69  Pac.  362,  this  case  is  reversed, 
with  directiou  to  the  superior  conrt  to  grant 
the  idief  prayed  for  in  the  complaint. 


MULLENNIX  et  al.  v.  BRUMMITTT.i  (Su- 
preme Court  of  Washiugtou,  July  23,  1802.) 
Appeal  ^om  superior  court,  Chehalis  counter: 
Mason  Irwin,  Judge.  Suit  by  J.  B.  MuUenmx 
and  another  against  H.  M.  Brummett.  From 
a  decree  in  favor  of  plaintiffs,  defendant  ap- 
peals. Affirmed.  W.  H.  Abel  and  A.  M. 
Abel,  for  appellant.  B.  G.  Cheney,  for  re- 
spouaeuts. 

REAVIS,  C.  J.  Suit  for  dissolution  of  part- 
nership and  an  accounting  among  the  copart- 
ners. The  findings  of  the  superior  conrt  are 
substantially  as  follows:   That  the  partnership 

*  Rehearing  denied  Septunlwr  21,  1902. 


was  formed  by  parol  agreement  about  Joly  1, 
1899,  for  the  purpose  of  logging  certain  tim- 
ber standing  within  1,000  feet  of  the  Satsop 
river,  Chehalis  county;  that  a  portion  of  the 
timber  was  owned  under  contract  of  purchase 
by  plaintiffs,  and  a  portion  of  the  land  on 
which  some  of  the  timber  stood  was  owned  by 
plaintiff  3ilcDougall;  that  plaintiffs  did  not 
transfer  or  agree  to  transfer  to  the  partnership 
any  Interest  in  the  contract  for  the  purchuae  of 
the  timber,  but  only  granted  to  the  portner- 
ship  a  permissive  right  to  log  such  timber  and 
to  pay  the  owners  50  cents  per  1,000  feet  for 
all  timber  so  loured;  that  then  was  no  Ume 
limit  fixed  for  such  partnership,  and  no  actual 
ogrecnieut  as  to  the  length  of  time  such  busi- 
ness should  be  conducted;  that  under  such 
Hgieemeut  the  purtuership  built  roadways  nec- 
essary for  logging  and  cut  about  34C  logs  of 
about  1,000  feet  board  measure;  that  by  the 
terms  of  the  agreement  the  plaintiffs  were  to 
furnish  the  timber  to  be  logged,  and  defend- 
ant was  to  furnish  the  use  of  his  team,  and 
all  parties  were  to  contribute  their  labor  in  the 
busineas;  that  each  was  to  pay  one-third  of 
the  expenses,  and  each  shonld  receive  one-third 
of  the  profits  of  the  business;  that  the  partner- 
shin  continued  business  until  about  the  15th 
of  November,  1900;  that  defendant  at  differ- 
ent times  collected  sums  of  money  ttelonging 
to  the  partnerstiip,  for  which  he  failed  and  re- 
fused to  aceoant;  and  that  by  reason  thereof 
differences  arose  between  the  parties,  mahiug 
it  necessary  to  dissolve  the  partnership  and  to 
take  an  acconnting.  The  defendant  claimed 
damages  for  the  dissolution  of  the  partnership. 
The  court  found  that  no  proof  of  damages  had 
been  made.  The  decree  dissolved  the  partner- 
ship  and  made  an  accounting.  No  controversy 
is  made  here  upon  the  sums  stated,  in  the  ac- 
count. The  evidence  relating  to  the  grounds 
for  dissolution  of  the  partnership  has  been  ex- 
amined, ond,  we  think,  sustained  the  finding 
that  necessity  for  a  dissolution  existed.  A  geu- 
erol  demurrer  was  interposed  to  the  complaint 
and  overruled.  We  are  satisfied  the  complaint 
stated  a  cause  of  action.  No  error  of  law  ia 
perceived  in  the  conclu^ons  of  the  sapoior 
coui-t,  and  the  judgment  is  affirmed. 

ANDERS,  FULLERTON,  HADLBT. 
MOUNT,  and  WHiTK^  JJ.,  concur. 


COOPER  V.  STATE  BOARD  OF  LAND 
COM'RS  et  al.  (Supreme  Court  of  Wyoming. 
June  25.  1902.)  Error  to  district  court.  Car- 
bon county;  David  H.  Craig,  Judge.  Suit  by 
Frank  Cooper  against  the  state  board  of  land 
commissioners  and  another.  From  a  jodgmeut 
for  defendants,  plaintiff  brings  error.  Re- 
versed. McMickeu  &  Blydenburgh  and  N.  E. 
Corthell.  for  plaintiff  In  error.  J.  A.  Van  Ors- 
del,  Atty.  Gen.,  for  defendant  in  &nor  state 
board  of  land  com'rs.  F.  Chatterton,  for  de- 
fendant in  error  McCormick. 

POTTER,  C.  J.  This,  was  an  action  brought 
in  the  district  conrt  of  Cart>on  county  by  the 

ftlaintiff  in  error  to  enjoin  the  state  Ixiard  of 
and  commissioners  and  John  W.  McCormick 
from  entering  into  au  agreement  of  lease  as  to 
certain  state  lands  which  the  plaintiff  in  error 
claimed  should  be  leased  to  him  in  renewal  oif 
a  former  lease  held  by  him  for  the  premises, 
in  consequence  of  the  reclamation  of  the  laud 
through  his  efforts.  Upon  a  hearing  the  board 
bad  rejected  the  claim  of  plaintiff  in  error,  and 
ordered  that  a  lease  be  executed  to  McCormick. 
An  appeal  was  taken  to  the  district  court  for 
Carbon  cnuiity.  and  it  is  conceded  that  the 
purpose  of  this  action  was  to  cause  a  stay  of 
further  proceedings  by  the  land  board  pend- 
ing a  hearing  and  decision  on  the  hppeal.  The 
district  court,  having  nfflrmed  the  determina- 
tion  of  the  board  on  the  appeal  aftmsaid,  ren- 
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dered  its  jodgmoDt  In  this  noit  In  fsTor  of  de- 
fendaDts,  from  which  plaintiff  prosecutes  er- 
ror. As  the  snit  was  ancillary  to  the  contest 
arising  in  the  land  board,  and  both  matters 
were  before  this  court  on  error,  this  cause  was 
submitted  upon  the  briefs  in  the  main  case  en- 
titled 'TraoK  Cooper,  Plaintiff  in  Error,  againrt 
John  W,  McCormick,  Defwidant  in  ESror." 
That  case  ban  been  decided,  by  an  opinion  this 
day  handed  down  (69  Pac.  301),  and  the  jndg- 
meot  of  the  district  court  reversed,  with  direc- 
tioDB  to  that  court  to  reverse  the  determination 
of  the  board  aud  order  the  iasuaDce  of  a  lease 
to  Oooper,  the  plaintiff  In  error.  No  other 
pcrfnts  were  discussed  by  counsel  in  tliis  cause. 
Afl  the  district  court  based  its  judgmeat  here- 
in upon  its  affirmance  iu  the  other  case  of  the 
decision  of  the  board,  and  that  having  been 
adjudged  by  thb  court  to  be  erroneouH,  the 
judgment  In  this  canse  will  be  reTersed,  aud 
the  cause  remanded  for  such  farther  proceed- 
ings as  shall  be  deemed  proper  in  the  premises, 
in  accordance  with  the  views  expressed  by  this 


conrt  in  ita  opinion  in  the  other  case.  Beversed. 
CORN  and  KNIGHT,  JJ.,  concur. 


STATE  ei  rel.  BOSTON  ft  M.  CONSOL. 
COPPER  &  SILVER  MIN.  CO.  v.  DISTRICT 
COURT  OF  THE  SECOND  JUDICIAL 
DIST.  (Supreme  Court  of  Montana.  Feb.  16, 
1901.)  Alternative  writ  of  mandate  issued.  On 
motion  to  tax  costs.  Forbis  &  Evans,  for  re- 
lator. J.  M.  Denny,  for  defendant 

PER  CURIAM.  It  appearing  from  the  orig- 
inal and  supplemental  answers  made  to  the 
alternative  writs  of  mandate  heretofore  issued 
herein  that  the  defendant  has  futly  complied 
with  the  requirements  of  said  writs  in  both 
hearing  and  determining  the  matter?  which  it 
was  sought  by  said  writs  to  have  heard  and 
determined,  but  that  no  sufficient,  or  any,  ex- 
cuse is  furnished  why  said  matters  were  not 
heard  and  determined  before  the  said  writs 
were  applied  fen-  and  issued,  it  is  ordered  that 
the  writs  be  discharged  at  the  cost  ot  tb»  de- 
fendant. 
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